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SOME CONSEQUENCES OF THE CRIMINAL 
JUSTICE REVOLUTION* *

* This paper was presented by the author at the Edward Douglass White Lecture Series, 
April 12, 1967, Georgetown University Law Center.

* * Chief Judge, United States Court of Appeals for the Second Circuit.

J. Edward Lumbard**

After tracing the development of American criminal justice, Judge 
Lumbard studies the impact of the current "criminal revolution." He 
analyzes the expanded provisions for legal counsel to the poor, applaud
ing the broad-based benefits which they will produce. Judge Lumbard 
warns, however, of the need for continued police investigative ability by 
stressing the importance of procedural flexibility, access to information, 
and administrative development.

My thesis is that we must evaluate in the light of the dual function 
of our system the changes now taking place as a result of the revolution 
in criminal justice. That dual function is to achieve a workable balance 
between the protection of individual rights and the dignity of each citi
zen, on the one hand, and the obligation of society to protect its members 
in the enjoyment of their liberty and property against harm and inter
ference by lawbreakers, on the other.

During the past six years we have steadily strengthened the rights 
and the protections of those accused of crime. These measures have cor
respondingly restricted the powers of law enforcement authorities to in
vestigate crime, to secure evidence, and to prosecute. At the same time, 
increasing crime rates indicate that law enforcement is less effective than 
it should be. The result has been the increasing concern of many citizens 
for their safety and an increasing disrespect for law and the administra
tion of justice. I believe that there now is an imbalance which makes 
it unreasonably difficult for law enforcement authorities to function ef
fectively. If such a condition persists, more and more people will be 
tempted to violate the law in the belief that they will not be caught and, 
if caught, they will be able to beat the law. The administration of crim
inal justice will thereby fail in another of its principal purposes—deter
ring those who may be disposed to break the law.
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I believe that we can and should correct this imbalance and that we 
can do so without unduly sacrificing any of the recent gains in the pro
tection of individual rights. Moreover, I believe that individual rights 
will, on the whole, be better protected under a system which operates 
effectively to preserve law and order. From this viewpoint, I propose 
to examine some of the principal consequences of the criminal justice 
revolution of the past six years.

Of course, law enforcement is not the only means of preventing 
crime. All measures which are designed to build a society in which more 
of our people can play a full and equal part—such as measures to relieve 
poverty and unemployment, to prevent improper discrimination, and to 
reduce disease, illiteracy, and poor housing—will serve to eradicate or 
reduce the causes of crime. Every governmental and community activ
ity which promotes social and economic justice contributes to the preven
tion of crime. But without reasonably effective law enforcement the 
great majority of our citizens will be without suitable protection in the 
enjoyment of their rights.

We have been falling further and further behind in our attempts to 
achieve the three basic purposes of criminal justice beyond that of pun
ishment, namely, the removal of dangerous people from the community, 
the determent of others from criminal behavior, and lastly, the exercise 
by society of its opportunity to attempt to transform lawbreakers into 
law-abiding citizens.1 While the current revolutionary changes have ac
centuated our dissatisfactions regarding criminal justice, there has never 
been a time when the American people were not profoundly dissatisfied 
with the administration of justice, particularly that part of it dealing 
with crime.

1 President's Commission on Law Enforcement and Administration of Jus
tice, Report—The Challenge of Crime in a Free Society 7 (1967) [hereinafter cited 
as Commission Report].

2 Pound, Criminal Justice in the American City, 10 CRIME & DELINQUENCY 415, 457 
(1964) [hereinafter cited as POUND],

After the Civil War the railroads and new industries lured the best 
legal talent to their services; the leaders of the bar were no longer to be 
found in courtrooms. Roscoe Pound wrote in 1922 that during this 
period,

criminal law became the almost exclusive field of the lower stratum of 
the bar, and the recognized leaders in ability and learning ceased to be 
the official leaders as judges, prosecutors and lawmakers. . . . Thus the 
leaders of the bar in the cities [were] coming to be divorced not only 
from the administration of criminal justice, but from the whole work of 
the courts, and the most effective check upon judicial administration of 
justice [was] ceasing to be operative.2
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The machinery of criminal justice was run by the county sheriff se
lected by the county machine, which he often dominated. He operated 
without supervision, cooperated with other law enforcement agencies as 
he chose, held prisoners as long as he pleased before arraignment, and ex
tracted confessions by any means he thought suitable. He made searches 
and seizures with little regard for legal requirements, and all the states 
then allowed the use of illegally seized evidence.3 Prosecutors also were 
elected county officials, chosen by the local political machine. Usually 
they were young lawyers with ambitions for higher office.4

3 See 8 J. Wigmore, Evidence § 2183 (McNaughton rev. ed. 1961).
4 See, e.g., Tumey v. Ohio, 273 U.S. 510 (1927) (the "judge" was also mayor, and his fees 

and costs were paid from fines he collected).
5 Pound 454.

Almost always the county judge who handled criminal matters was 
elected for a short term; he was a part of the political system. Again 
Roscoe Pound:

[W]hat the new system of choosing judges actually did was to subject 
the bench to professional political pressure, to make judges responsive 
to political considerations rather than to public opinion, and, in the long 
run, to insure at most a mediocre bench, which has proved more narrow
ly technical and, on the whole, less liberal in practice than appointed 
judges with permanent tenure in the few jurisdictions which retained 
that system. On the other hand, the judges elected for short terms 
soon lost effective control over the administration of justice, and com
mon-law traditions of legal proceeding became seriously impaired. Lack 
of control over the trial bar on the part of the judges who cannot afford 
to antagonize and cannot insist upon expedition and high ethical foren
sic standards of conduct without imperiling their positions is a chief 
cause of the unnecessary continuances and postponements, the difficul
ties in obtaining juries, the wranglings of counsel and the ill treatment 
of witnesses which have cast discredit upon American criminal trials. 
It is significant that these things are almost unknown in jurisdictions in 
which judicial tenure is permanent and secure.5

In the growing cities an increasing number of defendants could not 
afford counsel and they were frequently unrepresented at plea and sen
tence. Sometimes the judge looked around the courtroom and asked a 
member of the criminal bar, or one of the young inexperienced lawyers 
present, to advise the defendant. A few minutes of conference usually 
resulted in a plea of guilty or occasionally a quick trial.

Following his conviction, the defendant was usually sentenced forth
with according to the crime of which he had been convicted, without 
any presentence investigation. Few states had anything resembling a 
probation or parole system. In many states the convict’s labor could be 
contracted out to those interested only in profit. He was at the mercy 
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of the warden in the jail to which he was committed; he was given no 
training or help to prepare him for release. His treatment seldom 
helped to make him a law-abiding citizen upon his release.

The criminal codes of the states, most of them written after the Civil 
War, remained virtually unchanged, while appellate courts amused them
selves with technical rulings about outmoded procedures. Pound noted 
that criminal procedure had stood still for fifty years, and commented:

Thus the neglect of the criminal law by the leaders of the bar, reflected 
in neglect of it in our law schools, bears fruit in a backward condition 
which is full of advantage to the lawbreaker and to those who make 
their livelihood by representing him.6 7

*Id. at 458-59.
7 The only two memorable decisions on criminal justice that were rendered by the Court 

during this period were Silverthorne Lumber Co. v. United States, 251 U.S. 385 (1920), and 
Weeks v. United States, 232 U.S. 383 (1914).

8 Address by William H. Taft, Yale University Law School Commencement, June 26, 
1905, printed in 15 Yale L.J. 1, 11 (1905).

9 United States v. Garsson, 291 F. 646, 649 (S.D.N.Y. 1923).

During the period of Edward Douglass White’s service on the Su
preme Court, the twenty-seven years from 1894 to 1921, the Court dis
played little concern regarding the rights of criminal defendants.' The 
system was criticized mainly for being ineffective and for favoring the 
defendant. At the Yale Law School commencement in 1905 William 
Howard Taft (who as President was to appoint White to be Chief Jus
tice in 1911) complained about the ineffectiveness of a criminal system 
bogged down in technicalities:

I grieve for my country to say that the administration of criminal law 
in all the states in the Union (there may be one or two exceptions) is 
a disgrace to our civilization. We are now reaching an age when we 
cannot plead youth, sparse civilization, newness of country, as a cause 
for laxity in the enforcement of law.8

Learned Hand, then a district judge, wrote in 1923:
Under our criminal procedure the accused has every advantage. . . .

Our dangers do not lie in too little tenderness to the accused. Our pro
cedure has been always haunted by the ghost of the innocent man con
victed. It is an unreal dream. What we need to fear is the archaic for
malism and the watery sentiment that obstructs, delays, and defeats the 
prosecution of crime.9

During White’s twenty-seven years on the Supreme Court, very few 
state criminal convictions ever reached the Supreme Court on direct re
view of constitutional questions. Not once did the Supreme Court pass 
upon any claim of a state prisoner that he had been denied due process 
guaranteed by the fourteenth amendment. It was not until 1923, two 
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years after White’s death, that the Court first nullified a state conviction 
on due process grounds in Moore v. Dempsey.10 The Supreme Court’s 
first reversal of a state conviction because a coerced confession had been 
used did not occur until 1936 in Brown v. Mississippi.11

10 261 U.S. 86 (1923).
11297 U.S. 278 (1936).
is National Commission on Law Observance & Enforcement, Report on Law

lessness in Law Enforcement 8 (1931).
13 372 U.S. 335 (1963).

See President’s Commission on Law Enforcement and Administration of 
Justice, Task Force Report: The Courts 154 (1967).

Meanwhile, there had been little or no change in state criminal jus
tice. In 1931 the National Commission on Law Observance and En
forcement (Wickersham Commission) reported widespread lawlessness 
in law enforcement throughout the country, sometimes as a result of of
ficial policy. It noted:

[TJhere has been no thoroughgoing revision of criminal procedure in 
the United States since the foundation of our constitutional government. 
It is high time that there should be in every State, as well as in Congress, 
a careful study of the subject and the adoption of some thoroughgoing 
reconsideration of the laws affecting prosecution for crime.12

Because of the continuing failure by the states to promote reform in 
criminal justice, the Supreme Court has undertaken the leadership in de
veloping and implementing the new concepts regarding due process and 
the adequate protection of defendant’s rights.

I.

The principal reason for our failures in criminal justice has been the 
almost total absence from the scene of competent and conscientious 
members of the bar who, through dedicated representation and advocacy, 
could assist the courts in developing the necessary principles of law in 
particular cases and through court rules, who could sponsor necessary 
legislation and who could let some light and fresh air into the dark and 
fetid backrooms and corners of courthouses, county jails, and prisons.

The most far-reaching consequence of the criminal justice revolution 
has been the impetus of Gideon v. Wainwright13 which requires the 
states to provide counsel for indigents accused of felony. We are be
latedly realizing the supreme importance of furnishing counsel to every 
defendant accused of serious crime who is financially unable to retain 
counsel and pay the costs of a proper defense. Well over half of all de
fendants accused of serious crime are unable to pay defense costs; in the 
large cities it runs to 75 percent or more.14
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The failure to provide counsel may cast doubt on many aspects of 
the case from the time the defendant is taken into custody until he is fi
nally released. The preparation of a defense, the entry of a plea, the 
assertion of rights to discovery or the suppression of evidence, the con
duct of the trial, the sentencing by the court—all these require the assis
tance of counsel. Without counsel constitutional protections and statu
tory safeguards are worthless in most cases. Our hope is that the truth 
will usually emerge from the adversary system, but we cannot expect it 
to do so if one adversary is expert and fully armed and the other is ignor
ant of the law and has no spokesman.

Moreover, if one of the purposes of law enforcement is to give so
ciety an opportunity to transform lawbreakers into law-abiding citizens, 
then we must start the process by giving the indigent defendant the 
help he needs in securing that fair and equal treatment and full hearing 
of his case to which he is entitled. A defendant who has reason to be
lieve that he has not been fairly represented is hardly a good subject for 
rehabilitation.

Overall it is less expensive for a state to provide for an indigent the 
kind of defense which will insure that his case is properly handled from 
start to finish. In the amicus brief which Oregon filed in the Gideon 
case, the Attorney General of Oregon stated:

[T]he experience of the State of Oregon tends to indicate that it would 
provide greater protection of constitutional rights, and would be less 
expensive, to insist upon counsel in every original criminal proceeding, 
than to attempt by a post-conviction proceeding to recover justice, lost 
by defects at the trial.15

15 Brief for the State of Oregon as Amicus Curiae at 6, Gideon v. Wainwright, 372 US 
335 (1963).

By the time the Gideon appeal was argued in January 1963, thirty
seven states had some system for the assignment of counsel to defend the 
trial of felony charges, eight others assigned counsel frequently and 
the remaining five did so only in capital cases. In fact, twenty-two states 
filed a brief amicus and advised the Supreme Court that counsel should 
be provided in felony cases; the concern of these states was that the hold
ing should not be applied in misdemeanor cases, need not be applied 
retroactively, and that the states could be left free to work out provisions 
for counsel at an early stage of the criminal proceedings. Only two 
states supported Florida’s position that the state should not be required 
to provide counsel.

The Supreme Court’s reversal of Gideon’s conviction, because, de
spite his indigency, Florida had failed to provide counsel at his trial as he 
requested, was thus a foregone conclusion. It was not too difficult to 
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require Florida to do what the great majority of the states were already 
doing. The Court’s ruling was unanimous.

Left for decision in the future were several questions: (1) At what 
stage of a felony prosecution must counsel be assigned? (2) Would the 
ruling be applied to misdemeanors? (3) What might the states be re
quired to supply for defense in addition to the services of counsel where 
more was needed? These are the questions to which the states must find 
adequate answers. Since they affect so large a proportion of all the cases 
in the criminal courts, it is apparent that finding these answers is the 
most important immediate problem the states now face in the adminis
tration of criminal justice.

Fortunately, the American Bar Association and the National Legal 
Aid and Defender Association had been making plans on a national 
scale. In August 1964 the American Bar Association approved stand
ards10 which, among other things, recommended that: (1) Each county 
should have an adequate system of providing counsel to indigents in all 
serious criminal cases. (2) Where an assigned counsel system is used in 
counties with a substantial number of criminal cases, it should be admin
istered by a competent director able to advise and assist assigned counsel, 
and the burdens of accepting assignments should be distributed as widely 
as possible among qualified members of the bar. (3) Counsel should be 
provided at or prior to the first arraignment and should be available to 
advise before a defendant is required to plead.

io 1 Silverstein, Defense of the Poor 2-3 (1965).
17 18 U.S.C. § 3006A (1964).
is Fla. Stat. Ann. § 27.50-.58 (Supp. 1966).

Also in August 1964, the Federal Criminal Justice Act became law.1' 
By August 1965, every federal district had adopted a plan under the 
Criminal Justice Act for the assignment of a legal aid society or inde
pendent counsel, or a combination of the two, whenever an indigent de
fendant wished counsel. Thus, in federal courts counsel are now as
signed and paid up to certain nominal maximum amounts for work in 
the trial court, for necessary investigation and out-of-pocket expenses, 
and for appeals.

Since Gideon many states and counties have set up assignment sys
tems; Florida quickly enacted a state-wide public defender system.* 17 18 In 
New York City the state and federal courts rely mostly on the Legal Aid 
Society but make some assignments of other counsel, while some other 
counties in New York have a public defender. In almost every large 
urban center in the United States, existing organizations have been ex
panded or new organizations have been created, subsidized in whole or 
in part by public funds.
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The Houston Legal Foundation plan which operates in Harris 
County, Texas (population 1,500,000) is an example of what can be 
done with a well-administered, adequately financed plan which enlists 
a large proportion of the bar.19 Using grants totalling 700,000 dollars 
for a three-year project, a board of trustees consisting of federal and 
state judges and the leaders of the bar, has set up a criminal defender 
organization which has mobilized all Harris County attorneys under the 
age of fifty. Those with some trial experience are classified as trial law
yers, other competent attorneys who have had little or no trial experience 
are classified as appellate lawyers, and some attorneys are excluded as 
"not recommended” or exempt. After indigency has been established, 
one or more attorneys are recommended to the appointing judge by a 
computer. In all cases one trial lawyer is appointed and in state felony 
cases the trial attorney is assisted by an appellate lawyer. As the appel
late lawyers acquire experience, they will be eligible for reclassification 
to the trial list.

19 Johnson, The Houston Legal foundation: Excellence for Indi gents, 53 A.B.A.J. 335 
(1967).

20 Tex. Code Crim. Proc. art. 26.05 (1966).

The Foundation has a central staff of attorneys who perform several 
essential services. They interview new arrivals at the jails to advise the 
courts regarding release of the prisoners on their personal bonds; they 
also screen all requests for counsel and recommend to the court whether 
there is sufficient showing of indigence to justify appointment under the 
Texas statute in state cases or under the Criminal Justice Act in federal 
cases. (Texas also provides for payment of nominal fees to counsel.)20 
Furthermore, these staff attorneys, experienced in criminal proceedings, 
are available to advise and assist all assigned counsel regarding proce
dure, law, and tactics. The Foundation also provides investigative ser
vices.

During the first year, 2,462 requests for counsel were processed, 
1,285 were recommended as meriting assignment, and 2,171 attorneys 
were appointed. It has taken one year and two months to run through 
the 2,700 eligible attorneys. Each attorney has been appointed once and 
those listed are now being called on for the second time. Presently, 75 
percent of the 3,600 lawyers in Harris County are participating in crim
inal defense.

The results after a year’s operation show that, through this central 
agency, assignments can be made promptly at an early stage of the case; 
that the need for assigned counsel can be met more fairly by organizing 
the entire bar; that the quality of representation can be greatly improved 
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by such a system; and that the bar as a whole develops greater knowledge 
about the administration of criminal justice.

The director’s most recent report states:
An intangible benefit of the program is that it puts each member of 

the Bar in touch with the practical problems attendant upon the repre- 
, sentation of those accused of crime. The typical appointed attorney 

might not have been inside a jail in years, and the experience is a real 
eye-opener. One attorney offered to donate a small air-conditioning unit 
if the Foundation would have it installed in "those damn tiny cubicles 
where we have to talk to our client.”21

21 Johnson, supra note 19, at 338.
22 Annual Report of the Director of the Administrative Office of the United 

States Courts 1966, 31,68, 83.
23 Fed. R. Crim. P. 16, 17(c); see Standards Relating to Discovery, ABA PROJECT ON 

Wherever a state or community has developed an effective system 
for the assignment of counsel approximating American Bar Association 
standards, defendants are much better represented than they were when 
the courts made assignments among the more inexperienced members 
of the bar who usually received no compensation or reimbursement and 
who, as a rule, gave too little time to these assignments. During the 
next few years more competent representation available in many more 
cases will tend to slow up the disposition of cases. There will be more 
motions, fewer guilty pleas, and more trials. However, in Houston 
where pleas of guilty used to be entered in 85 percent of the cases, the 
percentage has only dropped to 80. In addition, there will be more ap
peals, increasing the delay between conviction and final disposition of 
the case. In the federal courts criminal appeals have increased 40 per
cent in the past two years,22 due largely to the Criminal Justice Act.

The operation of such defender programs, which ensures an im
proved quality of representation in criminal cases, should have beneficent 
consequences:

First and foremost, it will compel prosecutors to do a better job—to 
prepare their cases more carefully because they know that the opposition 
will be more alert and ready to take advantage of faulty presentation.

Second, a better informed bar will be a means, through its influence 
in the community, of bringing about the selection of better qualified 
prosecutors and seeing that sufficient public money is appropriated to 
ensure the proper functioning of the prosecutor’s office.

Third, raising the level of the professional competence of lawyers 
appearing in criminal cases will make it possible, and in my view desir
able, to establish and make proper use of broader discovery procedures 
through statutes or rules of court.23 Where prosecutors and defense 



654 The Georgetown Law Journal [Vol. 56: 645

counsel can trust each other, an effective system of informal discovery is 
usually practiced. This ought to be the rule except for special circum
stances or in certain cases, particularly those involving the national se
curity, espionage, organized crime, or offenders who might intimidate 
witnesses.

Fourth, when a large proportion of the bar in a community has ac
quired some knowledge of how the machinery of criminal justice actually 
works and familiarity with its many defects, ways will eventually be 
found to provide the funds needed for proper detention facilities, suffi
cient personnel for the courts, an adequate staff for psychiatric, probation, 
and parole services, and a renovation of our penal institutions with ade
quately trained and paid staffs. The National Crime Commission report 
points out repeatedly that throughout the country all our correctional 
services are under housed, understaffed, underpaid, and undertrained.24 25

Minimum Standards for Criminal Justice, Discovery and Procedures Prior to 
Trial, Part II (Tent. Draft 1967).

24 Commission Report 162.
25 Conference on Legal Manpower Needs of Criminal Law, Report, printed in 

41 F.R.D. 289 (1966).

In June of 1966, a conference of representative legal aid, defender, 
and bar groups, meeting at Airlie House, Warrenton, Virginia, concluded 
that to provide adequate defense representation to meet the American 
Bar Association standards, under whatever system might be adopted, 
would require more than twice the legal manpower then devoted to this 
work.2'’ To accomplish this will require us to introduce thousands of 
lawyers to the criminal courts, educate them, supply them with staff help 
and supporting services, and pay their costs and a reasonable fee. For 
the immediate benefits and the valuable by-products, it is not too high a 
price to pay.

The Airlie Conference also discussed two far-reaching proposals: 
First, that it might be better for the state to be prepared to furnish coun
sel to all defendants regardless of indigency except where a defendant 
chooses to retain his own counsel. Second, that every defendant should 
be represented by counsel, or have counsel available to him, even where 
he chooses to have no counsel, as the state has a paramount interest in 
seeing that justice is done and that there is a minimum of possible error 
to disturb any final judgment. There is much to be said for both pro
posals, but they are so far in the future that I leave them for another 
time.

II.

Next on my list of important consequences are the decisions and 
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events which have seriously reduced the ability of law enforcement agen
cies to investigate and gather evidence of crime.

The Miranda decisions20 of June 1966 announced a new requirement 
of due process—for the states under the fourteenth amendment and for 
federal agencies under the fifth and sixth amendments. They held that 
the prosecution may not use as evidence any statement made by a defend
ant while he is in police custody unless he has first been given a four- 
part warning: that he has the right to remain silent; that, if he speaks, 
anything he says may be used in evidence against him; that he has the 
right to consult counsel before being questioned; and that, if he wishes 
to have counsel but cannot afford it, counsel will be provided. If he 
knowingly waives his right to counsel and is willing to answer questions, 
then what he says may be used provided the prosecution discharges the 
heavy burden of proving that the warning was properly given, that it 
was understood, and that the defendant voluntarily made the statement 
which is offered against him.

26 Miranda v. Arizona, 384 U.S. 436 (1966), reversing the following four cases: Miranda 
v. Arizona, 98 Ariz. 18, 401 P.2d 721 (1965); Vignerà v. New York, 15 N.Y.2d 970, 207 
N.E.2d 527, 259 N.Y.S.2d 857, motion to amend, remittitur granted, 16 N.Y.2d 614, 209 
N.E.2d 110, 261 N.Y.S.2d 65 (1965); California v. Stewart, 62 Cal. 2d 571, 400 P.2d 97, 43 
Cal. Rptr. 201 (1965); Westover v. United States, 342 F.2d 684 (9th Cir. 1965).

Unfortunately, sufficient evidence on the extent to which the require
ment of such warnings would hamper effective law enforcement was not 
available to the Supreme Court when it decided Miranda. Beyond ques
tion this requirement will seriously impede the prompt investigation and 
the solution of many serious crimes and in many cases it will make any 
solution or prosecution impossible. It forecloses questioning, or at least 
postpones it, at the very time it would be most fruitful. Thus the most 
ready, the most authentic, and the most natural means of obtaining in
formation—by the voluntary statement of the person best able to tell— 
will no longer be available in many situations. In cases of murder, 
rape, and burglary, there are often no fruitful avenues of investigation 
other than questioning the prime suspect. In a large proportion of cases, 
the warning will frequently elicit the kind of response which will require 
counsel and, as no counsel will be available, questioning will end. We 
shall not know exactly the extent of the consequences of Miranda until 
careful analysis has been made in police jurisdictions where reliable and 
meaningful records are being kept.

Until June 1964, law enforcement officers had always freely ques
tioned anyone thought to have knowledge of a crime without giving such 
a warning. Some federal agencies, notably the FBI, have given the first 26



656 The Georgetown Law Journal [Vol. 56: 645 

three parts of the warning for some years but have never advised that 
counsel would be made available.

In June 1964 the Supreme Court decided Escobedo v. Illinois,"' by a 
vote of 5 to 4, and nullified an Illinois murder conviction because the 
state used a confession which was made after Escobedo had been denied 
access to his counsel who attempted to see him. Thereafter, in 1965 the 
supreme courts of three states, California,27 28 Oregon,29 and Rhode Island,30 
read the Escobedo decision to require some warning to a person upon 
whom the investigation had focused. Failing such warning and consent, 
the defendant’s statement could not be used. But in no one of these 
three states had enough time elapsed between these decisions and the 
argument of the Miranda cases to provide any basis for gauging the con- 
squences of even such a limited requirement. The Supreme Court had 
no knowledge of the effect of such warnings; it could only speculate.

27 378 U.S. 478 (1964).
28 People v. Dorado, 62 Cal. 2d 338, 398 P.2d 361, 42 Cal. Rptr. 169, cert. denied,, 381 

U.S. 937 (1965).
28 State v. Neely, 239 Ore. 487, 395 P.2d 557 (1964), modified, 398 P.2d 482 (1965).
30 State v. Dufour, 206 A.2d 82 (R.I. 1965) (alternative holding).
31 297 U.S. 278 (1936).
32 ALI Model Code of Pre-Arraignment Procedure (Prelim. Draft 1965).

Of course, the Court had previously examined many cases from the 
state courts where prisoners claimed denial of constitutional rights by rea
son of the use of coerced confessions. Commencing with Brown v. Mis
sissippi31 in 1936, the Court had nullified many convictions where it 
found that the record supported this claim. And many more convictions 
have been reversed on this ground by the state courts themselves and by 
the federal courts of appeals and the district courts.

It is true that in many cases it has been most difficult to determine 
from all the circumstances whether the confession was voluntary or in
voluntary. The defendant often has been the only witness in support of 
his claim, and police records have usually been non-existent or incom
plete. Frequently, one or all of the alleged confessions were not re
corded. Moreover, state trial courts almost always have decided claims 
of coerced confessions in favor of the police.

In the fall of 1964 the American Law Institute and the American 
Bar Association Advisory Committee on the Police Function commenced 
work on the formulation of a Model Code of Pre-Arraignment Proce
dure. The result was the publication on March 1, 1966, of a proposed 
code32 designed to regulate police questioning to safeguard against coer
cion and yet permit police questioning under certain circumstances, and 
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after suitable warning, either with counsel present or after a knowing 
waiver of rights.

For present purposes it is enough to say this about the proposed code:
(1) It was a scholarly effort to assist the states in solving the problem of 
allowing reasonable opportunity for questioning before and after arrest, 
with suitable protection of the defendant. (2) By treating the whole 
subject of police treatment of persons in custody, it presented a balanced 
scheme for giving defendants many protections, even beyond the Miranda 
protections. (3) It made explicit what the police could and what they 
could not do. (4) It provided sanctions for failure to observe the re
quirements. (5) It allowed for advance notice of the code and thus 
would have given the police the necessary time to accommodate their 
operations to the new standards.

The courts are not equipped to consider and adopt codes, or even 
parts of codes, least of all as part of the process of deciding particular 
cases. But notable progress had been made by the courts under the rule
making power where the advice and expert knowledge of the bar has 
been used. For example, in 1941 the Supreme Court appointed a dis
tinguished committee of lawyers, judges, and scholars to draft the Fed
eral Rules of Criminal Procedure. After five years of study, after the 
approval of the Judicial Conference, and after submission to the Con
gress, the first such rules were adopted by the Court and became effective 
in 1946. Those rules have since been amended three times after similar 
periods of study and submission to the profession and the bench. The 
Committee on the Revision of the Criminal Rules has recently spent 
three years considering proposals which went into effect on July 1, 1966. 
Why could not that Committee have been instructed to consider the sub
ject of police interrogation and make proposals in due course? Such pro
posals would have been widely circulated for consideration, then passed 
upon by the Judicial Conference, and finally adopted by the Court itself. 
After this the proposals would have been submitted to the Congress and 
failing action there, they would have become effective not less than 
ninety days after submission. Thus the proposals would have run the 
gauntlet of discussion and criticism; in addition, they would have alerted 
all those concerned to any changes which would be required. I think it 
would have been far better if the Miranda requirements for in-custody 
questioning had been handled in this way. Although the rule-making 
power of the Supreme Court would admittedly govern only federal court 
procedure, the rules promulgated by the Supreme Court do have an in
fluence on state procedures. The Federal Rules of Criminal Procedure 
have stimulated state procedural reform in several areas—notably the 
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procedures regarding pleas of guilty, rule 11, and discovery, rules 16 
and 17.

Experience indicates the wisdom of making basic changes in the in
vestigation of crime in such a way that modifications could later be made 
by some less cumbersome and uncertain method than by overruling deci
sions of the Supreme Court itself or amending the Constitution. Had 
the changes been made by rule, they could have been changed by rule. 
To give such rules of investigation a constitutional status, so far as the 
federal courts are concerned, might well put them beyond action by any 
other branch of the government. Such a result would seem to be inap
propriate in light of the Court’s many rule-making activities which it has 
shared with the Congress.

The most disturbing feature of the Miranda decisions is the manner 
in which the Court acted. It disregarded the rule-making procedures; 
it made no study of the whole subject of interrogation and all the diffi
cult questions which its decisions might open up; it made no allowance 
for the difficulty of adjusting police procedures overnight; it gave no 
weight to the fact that by its action it caused the release of hundreds of 
criminals not tried before June 13, 1966, who could not be prosecuted 
because a confession taken under the practice which was approved at the 
time could no longer be used.

However, the Miranda decision does not foreclose Congress and the 
states from acting in this area. The Chief Justice did point out that Con
gress and the states are not without responsibility and that they have 
power to regulate with regard to the protection of the fifth and fourteenth 
amendment privileges:

It is impossible for us to foresee the potential alternatives for pro
tecting the privilege which might be devised by Congress or the States 
in the exercise of their creative rule-making capacities. Therefore we 
cannot say that the Constitution necessarily requires adherence to any 
particular solution for the inherent compulsions of the interrogation 
process as it is presently conducted. Our decision in no way creates a 
constitutional straitjacket which will handicap sound efforts at reform, 
nor is it intended to have this effect. We encourage Congress and the 
States to continue their laudable search for increasing effective ways of 
protecting the rights of the individual while promoting efficient en
forcement of our criminal laws.33

33 384 U.S. at 467.

Thus, the federal and state legislatures may provide for procedures dif
ferent from those set forth in Miranda as long as the proposed alterna
tives are sufficient to protect the constitutional privileges.

Futhermore, Congress and the states may regulate several critical 
areas for which Miranda did not provide definite answers: (1) the ques-
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tioning of suspects and witnesses before they are taken into custody; (2) 
the means of recording the Miranda warnings, the waiver of rights, and 
any questioning which thereafter takes place; (3) the discretion trial 
courts should have to admit a confession if there has been an insubstan
tial and unintentional failure to comply with some minor detail of the 
Miranda ritual, provided that the defendant knew his rights and spoke 
voluntarily; (4) whether the prosecution may make use of any objects 
found as a result of questioning—a revolver, a bloody shirt, or perhaps 
a dead body, even though the statement itself must be excluded for fail
ure to comply with the ritual; (5) whether the prosecution should be en
abled to appeal from any order suppressing evidence where it is unlikely 
that the prosecution can succeed without that evidence. Such a right to 
appeal has been recommended by the National Crime Commission.34

34 Commission Report 140.
35 384 U.S. 641 (1966).
36 id. at 651.
37 U.S. CONST, amend. XIV, § 5 provides: "The Congress shall have power to enforce, by 

appropriate legislation, the provisions of this article.”
38 378 U.S. 1 (1964).

The same day Miranda was announced the Court decided Katzenbach 
v. Morgan35 and upheld the provision of the Voting Rights Act of 1965 
which prohibited enforcement of New York requirements of literacy in 
English as applied to New York residents from Puerto Rico. Speaking 
of the power of Congress to enact such legislation pursuant to section 5 
of the fourteenth amendment, Mr. Justice Brennan wrote: "Correctly 
viewed, § 5 is a positive grant of legislative power authorizing Congress 
to exercise its discretion in determining whether and what legislation is 
needed to secure the guarantees of the Fourteenth Amendment.”36 Thus 
it seems clear that Congress has the power to legislate in this area for the 
states.37 38

III.

The Miranda restriction on police questioning is but one of a number 
which have made it increasingly difficult for law enforcement agencies 
to secure evidence of crime. Court decisions have made it virtually im
possible to secure testimony before grand juries and government bodies 
where there is any claim of the fifth amendment privilege against self
incrimination, no matter how farfetched such claim might be.

In Malloy v. Hogan™ the Supreme Court, in June 1964 held, 5 to 4, 
that due process required the states to observe the fifth amendment pro
hibition against compelling testimony and, further, that when a state 
court passed upon the claim that answers might incriminate the witness, 
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the state court must apply federal standards. Consequently, the state 
courts can no longer apply their own tests as to whether the claim of 
privilege is a valid one; they must follow federal rules which have in 
effect said that the privilege must be honored whenever the claim is 
made. Thus the only way the federal government or a state can compel 
testimony is by a grant of immunity.

In the federal system there are some 39 separate statutes under which 
testimony may be compelled, ranging all the way from violation of the 
Sherman antitrust laws to espionage.39 Enacted piecemeal, with no 
rhyme or reason, most of them are found in regulatory statutes, such as 
the securities laws. In contrast, there is no power to compel testimony 
regarding most of the more important federal crimes. Many of the 
states have statutes for granting immunity and compelling testimony for 
a few particular crimes. Only seven states have general statutes which 
seem to cover all crimes.40

39 The 39 different federal statutes permit the compulsion of testimony either before a 
grand jury or before a government agency empowered to take evidence in certain areas of 
agency jurisdiction, and immunity may be conferred automatically or only when claimed. 
There are five basic categories of immunity statutes:

1. Automatic: Commodity Exchange Act, 7 U.S.C. § 15 (1964); Perishable Agricultural 
Commodities Act of 1930, 7 U.S.C. § 499m(f) (1964); Sherman Anti-Trust Act, 15 U.S.C. §§ 
32-33 (1964); Cotton Futures Act, 26 U.S.C. §§ 4874, 7493 (1964); Shipping Act of 1916, 
46 U.S.C. § 827 (1964); Interstate Commerce Act, 49 U.S.C. §§ 46-48 (1964); Motor Car
rier Act, 49 U.S.C. § 305(d) (1964); Water Carrier Act, 49 U.S.C. § 916(a) (1964); Freight 
Forwarders Act, 49 U.S.C. § 1017(a) (1964).

2. When claimed: Narcotic Control Act of 1956, 18 U.S.C. § 1406 (1964); Welfare 
and Pension Plans Disclosure Act, 18 U.S.C. § 1954(b) (1964); The Immunity Act of 1954,
18 U.S.C. § 3486 (1964), as amended, § 3486(c) (Supp. II, 1967); Communications Act of 
1934, 47 U.S.C. § 409(1) (1964); Federal Aviation Act of 1958, 49 U.S.C. § 1484(i) (1964); 
Second War Powers Act of 1942, 50 U.S.C. App. § 643a (1964); War and Defense Contract 
Act, 50 U.S.C. App. § 1152(a)(4); Export Control Act of 1949, 50 U.S.C. App. § 2026(b) 
(1964); Defense Production Act of 1950, 50 U.S.C. App. § 2155(b) (1964).

3. Automatic before administrative agency: Packers and Stockyards Act, 7 U.S.C. § 222 
(1964); Federal Trade Commission Act, 15 U.S.C. § 49 (1964); China Trade Act, 15 U.S.C. 
§ 155(c) (1964); White-Slave Traffic Act, 18 U.S.C. § 2424(b) (1964); Tariff Act of 1930,
19 U.S.C. § 1333(e) (1964); Fair Labor Standards Act, 29 U.S.C. § 209 (1964); Labor- 
Management Reporting and Disclosure Act of 1959, 29 U.S.C. § 521(b) (1964); Merchant 
Marine Act, 46 U.S.C. § 1124(c) (1964); INT. Rev. Code of 1954, § 5274 (Industrial Al
cohol).

4. When claimed before administrative agency: Federal Deposit Insurance Corporation 
Act, 12 U.S.C. § 1820(d) (1964); Labor-Management Relations Act, 29 U.S.C. § 161(3) 
(1964); Social Security Act, 42 U.S.C. § 405(f) (1964); Atomic Energy Act of 1964, 42 
U.S.C. § 2201(c) (1964); Railroad Unemployment Insurance Act, 45 U.S.C. § 362(c) (1964).

5. When claimed in court or commission proceedings instituted by commission: Securi
ties Act of 1933, 15 U.S.C. § 77v(c) (1964); Securities Exchange Act of 1934, 15 U.S.C. § 
78u(d) (1964); Public Utility Holding Company Act of 1935, 15 U.S.C. § 79r(e) (1964); 
Investment Company Act of 1940, 15 U.S.C. § 80a-41(d) (1964); Investment Advisers Act 
of 1940, 15 U.S.C. § 80b-9(d) (1964); Natural Gas Act, 15 U.S.C. § 717m(h) (1946); Fed
eral Power Act, 16 U.S.C. § 825f(g) (1964).

Compare S. 677, 90th Cong., 1st Sess. (1967).
40 Illinois, Minnesota, Montana, Nevada, Oklahoma, Vermont, and Virginia. See 8 J 

WIGMORE, Evidence § 2281 (McNaughton rev. ed„ Supp. 1964).
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The answer to this situation is simple. For all federal crimes and all 
state crimes there ought to be general statutes permitting the prosecutor 
to grant immunity and compel testimony, subject only to securing the 
approval of some overall authority, the Attorney General in the federal 
system, and a similar official in a state. Such measures are recommended 
by the National Crime Commission;41 they were recommended in 1951 
by the Senate’s Special Committee to Investigate Organized Crime in 
Interstate Commerce (Kefauver Committee).42 In addition, contempt 
proceedings should have preference over all other court business and a 
summary expedited procedure for appeals in such cases should be re
quired.

41 Commission Report 140-41.
42^ s. Rep. No. 307, 82d Cong., 1st Sess. 17 (1951).
«47 U.S.C. § 605 (1964).
44 N.Y. Code Crim. Proc. § 813-a (McKinney Supp. 1967).
45 Id. § 813-b.
46 Commission Report 201; see State of New York Comm’n of Investigation, 

Transcript of Public Hearings Concerning the Current Wiretapping Dilemma 
4-40 (1960).

4" Commission Report 201.
«E.g., Benanti v. United States, 355 U.S. 96, 105-06 (1957); Pugach v. Dollinger, 277 

F.2d 739 (2d Cir. I960), aff'd, 365 U.S. 458 (1961); see United States v. LaVallee, 341 F.2d 
823, 825 (2d Cir. 1965).

A third roadblock to obtaining evidence is the proscription of the 
federal statute against the use of wiretap evidence. Since 1934, Section 
605 of the Federal Communications Act43 has prohibited interception 
and disclosure of telephone communications. Until quite recently it was 
not thought that this prevented a state from authorizing its law enforce
ment agencies to tap wires and use the evidence. In 1942 New York 
outlawed wiretapping except by certain law enforcement officers, upon 
approval by the state court, after a showing of a reasonable ground to 
believe that evidence of crime may thus be obtained.44 Since 1958 New 
York has also outlawed eavesdropping except as it is done by law enforce
ment officers upon court approval under similar safeguards.45

In New York’s prosecutions against organized crime, commencing in 
1935 with the Special Rackets Investigation under Thomas E. Dewey 
and continuing under District Attorney Frank S. Hogan, the single most 
valuable weapon has been electronic surveillance.46 * And the President’s 
Commission notes that "only in New York have law enforcement offi
cials achieved some level of continuous success in bringing prosecutions 
against organized crime.”4. Since federal court decisions have recently 
made it clear that use of wiretap evidence in court would be a violation 
of the Federal Communications Act,48 almost all New York State prose
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cutors have abandoned those cases where such evidence was necessary for 
prosecution. Thus today the use of wiretap evidence in prosecutions has 
ceased both in the federal government and in those states where use of 
wiretapping evidence by police officials is permitted under state law.49

49 Five states permit wiretapping by law enforcement officials upon obtaining a court 
order: Maryland, Massachusetts, Nevada, New York, and Oregon. A sixth state, Louisiana, 
permits wiretapping without such an order.

50 90th Cong., 1st Sess. (1967).
54 Commission Report 203.
52 Commission Report 201.

If we are in earnest about controlling crime, particularly organized 
crime, we should have no hesitation about giving to properly supervised 
law enforcement officers this most valuable and reliable means of in
vestigation where it is shown to the satisfaction of a judge that there is 
probable cause to believe that evidence may thereby be obtained. A bill, 
S. 675,50 now pending in the Congress would require approval of the 
Attorney General, a limit of forty-five days for the tapping, and an an
nual report to Congress on all orders. The bill would permit wiretap 
orders only in federal investigations involving national security, murder, 
kidnapping, extortion, bribery and graft, counterfeiting, narcotics, and 
certain interstate traffic in gambling and racketeering. As to the states, 
the bill would legalize wiretapping by state law enforcement officials 
where the state law provided similar safeguards, with such orders also 
to be reported to the Congress.

A majority of the National Crime Commission favors wiretapping so 
controlled?1 The Commission’s report notes the importance of the tele
phone to large criminal enterprises and the belief of law enforcement 
officials that evidence necessary to prosecute will not be obtained with
out the aid of electronic surveillance techniques. It explains why this is 
so:

[TJhe organizational structure and operational methods employed by 
organized crime have created unique problems for law enforcement. 
High-ranking organized crime figures are protected by layers of insula
tion from direct participation in criminal acts, and a rigid code of disci
pline inhibits the development of informants against them. A soldier in 
a family can complete his entire crime career without ever associating 
directly with his boss. Thus, he is unable, even if willing, to link the 
boss directly to any criminal activity in which he may have engaged for 
their mutual benefit. Agents and employees of an organized crime fam
ily, even when granted immunity from prosecution, cannot implicate the 
highest level figures, since frequently they have neither spoken to, nor 
even seen them.52

If wiretapping by law enforcement agents is legalized because, as I 
believe, it is necessary, it will not be "dirty business.” Those who op
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pose wiretapping have always relied heavily on the eloquent dissent of 
Justice Holmes in Olmstead v. United States™ where the majority per
mitted the government to use wiretap evidence to convict bootleggers 
despite the fact that the wiretapping was itself a crime in violation of 
laws of the State of Washington. There was no federal law on the sub
ject at the time. Justice Holmes called it "dirty business” because the 
evidence was "obtained and only obtainable by a criminal act,”53 54 55 i.e., a 
violation of state law, and he held that courts should exclude evidence 
obtained by a crime committed by the officers of the law. Had there 
been a federal law which permitted wiretapping upon findings of public 
necessity, as S. 675 proposes, Justice Holmes would not have said what 
he did about wiretapping. It was the fact that wiretapping was prohib
ited by state law, and not any inherent offensiveness of wiretapping it
self, that made the use of the evidence “dirty business”; it would not have 
been "dirty business” had the law authorized it.

53 277 U.S. 438 (1928).
54 M at 470.
55 367 U.S. 643 (1961).

In my opinion, there is no good reason why the Congress and the 
states should not permit wiretapping and electronic surveillance by law 
enforcement officials, under safeguards similar to those currently applied 
to other means of securing evidence, such as searches of a suspect’s person 
and property. The New York experience shows that such right of sur
veillance will not be abused under a system requiring approval or higher 
authority and court order. In any event, limitations of manpower and 
expense permit its use only in cases of real public concern. We all agree 
that the use of electronic surveillance and wiretapping by anyone other 
than authorized law officers is an insufferable invasion of privacy. How 
can we possibly provide adequate protection against unauthorized use of 
these mischievous devices, especially by organized crime, unless law en
forcement officers can use these devices themselves in appropriate cases? 
We must trust someone in this law enforcement business; in my opinion 
we should trust the action of responsible officials, supervised by the At
torney General, and subject to questioning and approval by the court, 
with annual reports to Congress as a further check.

A fourth difficulty in the way of securing evidence is the increasing 
reluctance of victims to come forward to complain and testify, as law 
enforcement difficulties increase and the likelihood of successful prose
cutions decreases. Delays in prosecution and trial bring added hazards.

In addition, of course, since the Supreme Court’s 5-to-4 decision in 
Mapp v. Ohio™ in 1961, the federal rule excluding the use of evidence 
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unconstitutionally obtained applies to the states through the fourteenth 
amendment due process clause.

The restrictive effect of these various curbs on obtaining and using 
evidence is of particular importance in cases involving organized crime. 
Contrast an investigation of an executive of a legitimate business run 
according to accepted methods and that of a headman in an organized 
crime syndicate. The businessman keeps full and accurate records. He 
and his company pay taxes. When a grand jury subpoena is served in 
an antitrust investigation, the company must respond and the investiga
tors are invited into the office to inspect tons of files. So many Xerox 
copies have been made of everything that the investigators have no trou
ble finding evidence. In addition, the businessman’s assistants are called 
before the grand jury where they automatically get immunity and are 
compelled to testify.56

se 15 U.S.C. § 32 (1964).
57 E.g., chs. 167-68, McKinney’s 1967 N.Y. Sess. Laws 142.

The racketeer keeps no records, deals in cash, and pays no taxes. He 
uses the telephone and deals through intermediaries so that he is seldom 
known to the hoodlums operating at the lower levels of the syndicate. 
The government cannot tap any wires the syndicate members might use. 
For most of the activities of the syndicate, such as bankrobbery, counter
feiting, or extortion, the government cannot compel testimony. But 
even in those few investigations where immunity can be granted, there 
is little chance of getting evidence from any hoodlum. If the hoodlum 
is arrested, he gets in touch with counsel provided by the syndicate and 
says nothing. Either he is held in contempt of court and jailed for a 
few months for refusal to testify, or, if the syndicate has any idea that 
he might talk, he is otherwise disposed of.

Thus the headman of organized crime enjoys a virtual immunity 
from prosecution although his syndicate may deal in every crime includ
ing murder, while the businessman pleads guilty and goes to jail for a 
misdemeanor. When any system of law enforcement can produce such 
disparities in treatment, there must be something radically wrong with 
that system.

IV.

Another major consequence of the criminal justice revolution will 
be the establishment of permanent commissions or public bodies whose 
responsibility it will be to provide continuous supervision of the admin
istration of criminal justice in the nation and in each state. The com
missions, some of which have already been set up,5‘ must be representa * 57 
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tive of the entire profession and must enlist the leaders of the bar, the 
professoriat, the judiciary, competent representatives of all the disciplines 
related to criminal justice and corrections, and leading laymen. With 
the help of the best scholars available, such commissions can supervise 
a continuous process of law revision and reform. The professoriat has 
contributed heavily to the criminal justice revolution; it can be equally 
helpful in playing a constructive role in the future. The recent avail
ability of federal funds should provide the means of initiating such ac
tivities in every state.

Agencies to centralize the responsibility for law enforcement are ur
gently needed in all the states. While local officials can handle run-of- 
the-mill street crime and breaches of the peace, few of them are either 
qualified or equipped to cope with organized crime by themselves. Al
most invariably where the state has acted effectively against organized 
crime, with the exception of New York and a few other cities, the effort 
has been planned and largely carried out by state agencies. At every 
level of the administration of criminal justice we must now think in 
terms of projects and efforts never before dreamed of and in terms of 
financial commitments multiplying by many times the miserly budgets 
of past years.

The immediate need for funds is greatest in our penal systems in 
order to set up and staff adequate facilities for the guidance and training 
of the 425,000 inmates in our prisons and other places of detention, and 
for the supervision of 850,000°8 adults and juveniles who are not re
strained in an institution. It is both unfair and uneconomical for de
fendants to be sent to jail because there are not enough probation officers 
to supervise them if they are placed on probation.

Even in the federal system, which prides itself on some leadership in 
these matters, there has been a woeful shortage of probation officers, 
psychologists and psychiatrists, of training facilities and instructors. Had 
it not been James V. Bennett, the distinguished penologist who was di
rector of federal prisons for many years, who said so, I think few would 
believe that for the 210,000 inmates of federal and state prisons there 
are only 50 full-time psychiatrists, most of them in the federal system 
and California.09

Probably the most serious deficiency in the operation of our penal 
systems is the lack of any reliable information regarding the effect of 
various kinds of treatment, training, and supervision of the many differ
ent classes of defendants who are incarcerated or supervised by the fed-

58 commission Report 159-60, 172.
59 Bennett, Prison Perspectives, 64 Legal Aid Rev. 16, 18-19 (1967).
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eral and state corrections systems. The careful and thorough presentence 
reports made to the sentencing judges by probation officers in the federal 
system can only suggest an educated guess as to the kind of sentence best 
calculated to be of help to the defendant.

Of course the sentence which the court imposes on the defendant is 
usually his paramount concern. As somewhere between 80 and 90 per
cent of all criminal cases are settled by pleas of guilty,00 the issue in most 
cases is not guilt or innocence; it is the price the defendant must pay. 
There is a growing consensus that there should be some appellate review 
of sentences, especially in cases of lengthy imprisonment. The federal 
system and 39 of the states provide no review. Senator Hruska has again 
introduced a bill for review of all sentences of more than one year;01 the 
ABA Criminal Justice Project will propose standards for appellate re
view.

V.

Lastly, I invite attention to the principal lesson of the revolution: 
the need at every stage and every level of criminal justice for more com
petent and better trained men and women: defense counsel, prosecutors, 
law enforcement officers, personnel in our correction systems, and judges.

At several stages of the criminal justice process, some public official 
must exercise discretion. I use that word to cover any exercise of power 
in situations where there is no binding requirement or compulsion that 
the officer must act in a certain way. Obviously police officers are con
stantly exercising discretion whether to arrest and to what extent to in
vestigate complaints. If there is an arrest, the prosecutor thereafter exer
cises discretion as to whether to prosecute and if so, how to prosecute. 
Law enforcement would be unworkable and intolerable if every person 
committing a misdemeanor were arrested and prosecuted. Moreover, in 
many cases discretion must be exercised to weed out those cases in which 
the chances of conviction do not justify further prosecution or where 
public policy is better served by foregoing action. As Mr. Justice Frank
furter has put it: "He who wields the instruments of criminal justice 
wields the most terrible instruments of government. In order to assure 
their just and compassionate use, a prosecutor must have an almost priest
like attitude toward his duties.”02 Often the grand jury is the place

go See, e.g., ABA Project on Minimum Standards for Criminal Justice, Pleas 
of Guilty 1-2 (Tent. Draft 1967); Administrative Office of the United States 
Courts, Federal Offenders in the United States District Courts 3-6 (1964); Com
mission Report 134.

81 S. 1540, 90th Cong., 1st Sess. (1967).
82 F. Frankfurter, Of Law and Men 312 (1956).
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where such decisions are made. This is one of the many ways in which 
grand jurors play a very useful role in criminal justice.

Once formal action is decided upon, the judge may be called upon 
to make many rulings in which discretion plays a large parr, the matter 
of sentence usually being the most important.

In addition to competence and training, these public officials should 
be chosen by such means that they may be as independent as possible 
from pressure in particular cases—whether the pressure comes from the 
public, the politicians, or the press.

With regard to judges, the National Crime Commission states these 
conclusions:

The quality of the judiciary in large measure determines the quality 
of justice. It is the judge who tries disputed cases and who supervises 
and reviews negotiated dispositions. Through sentencing the judge de
termines the treatment given to an offender. Through the exercise of 
his administrative power over his court he determines its efficiency, 
fairness, and effectiveness. No procedural or administrative reforms 
will help the courts, and no reorganizational plan will avail unless judges 
have the highest qualifications, are fully trained and competent, and 
have high standards of performance.

The elective process, particularly if judges are elected as candidates 
of political parties, has not proven an effective system for choosing 
persons to fill an office as removed from daily political pressures as the 
judiciary should be. Selection of candidates tends to be dictated to an 
excessive degree by party considerations and other factors unrelated to 
the candidates’ qualifications for office, and the electoral process gives 
the voters little opportunity to weigh the relative abilities of the candi
dates.

The Commission believes that the best selection system for judges 
is a merit selection plan generally of the type . . . supported in principle 
by the American Bar Association and the American Judicature Society.63

ss Commission Report 146.
64 E.g., Haynes v. Washington, 373 U.S. 503 (1963); Gallegos v. Colorado, 370 U.S. 49 

(1962); Reck v. Pate, 367 U.S. 433 (1961); Blackburn v. Alabama, 361 U.S. 199 (I960); 
Spano v. New York, 360 U.S. 315 (1959); Payne v. Arkansas, 356 U.S. 560 (1958); Fikes

There has been a tendency on the part of the trial judge, elected for 
a term of years, to pay too little heed to claims of violation of constitu
tional rights where to sustain the claim would be to hold that state offi
cers acted illegally. A disproportionately large number of cases where 
federal courts have sustained such claims, after they were denied in state 
courts, have come from states where the judges were elected by popular 
vote. This is particularly true of coerced-confessions and lack-of-counsel 
cases prior to Gideon?*  * 64
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The cases where convictions have been reversed because of prejudi
cial publicity show the same pattern. Almost all the leading cases con
cern trials in state courts presided over by elected judges.05

The kind of discretion which judges must frequently exercise in the 
course of criminal proceedings requires that they be independent of the 
kind of pressure—either to convict and punish or to defeat prosecution 
—which all too often may be exerted.

VI.

With law enforcement becoming a more certain instrument and crim
inal justice providing a broad range of protection for individual rights, 
we should be more willing to support those measures which are better 
calculated to bring lawbreakers before the bar of justice and to determine, 
with reasonable speed, the simple questions of who did what. We can 
make the central question the guilt or innocence of the defendant, instead 
of spending most of our time in trying the police, then the prosecution, 
and then on appeal, trying the judge, the counsel who represented the 
defendant at trial, and even the jurors.

On the whole we have some reasons for optimism for the future if 
we understand that at the present stage of events we must strengthen the 
means of law enforcement and if we realize that this can be done with
out any undue sacrifice of the great recent gains in protecting individual 
rights. With the revolution now well under way, no one can doubt that 
in the immediate future almost all persons charged with crime, whether 
rich or poor, will have at their disposal the means to have the issue of 
guilt fairly determined. Moreover, after a plea of guilty or conviction, 
they will be dealt with in ways more in accord with our notion that the 
purpose of our penal system, for all but the few whose liberty is danger
ous to society, is not punitive but corrective. The assignment of counsel, 
the reforms in bail procedure, more liberal discovery, the availability of 
postconviction procedures, and the appointment of counsel on appeal are 
all measures which taken together provide most formidable guarantees 
that constitutional rights will be protected and that the government will

v. Alabama, 352 U.S. 191 (1957); Leyra v. Denno, 347 U.S. 556 (1954); Harris v. South 
Carolina, 338 U.S. 68 (1949); Turner v. Pennsylvania, 338 U.S. 62 (1949); Watts v. Indiana, 
338 U.S. 49 (1949); Haley v. Ohio, 332 U.S. 596 (1948); Malinski v. New York, 324 U.S. 
401 (1945); Ashcraft v. Tennessee, 322 U.S. 143 (1944); Ward v. Texas, 316 U.S. 547 
(1942); White v. Texas, 310 U.S. 530 (1940); Chambers v. Florida, 309 U.S. 227 (1940); 
Brown v. Mississippi, 297 U.S. 278 (1936).

65E.g., Sheppard v. Maxwell, 384 U.S. 333 (1966); Estes v. Texas, 381 U.S. 532 (1965); 
Turner v. Louisiana, 379 U.S. 466 (1965); Rideau v. Louisiana, 373 U.S. 723 (1963); Irwin 
v. Dowd, 366 U.S. 717 (1961); Stroble v. California, 343 U.S. 181 (1952); Shepheard v. 
Florida, 341 U.S. 50 (1951).
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not be permitted to press any charge of crime by means of the illegal 
acts of its officers.

In addition, judges who are better advised on the probable conse
quences of sentence and who use procedures better calculated to result in 
fair and uniform treatment of offenders, with their sentences subject to 
review in many cases, will ensure wiser and fairer treatment of defend
ants upon sentence. And lastly, the corrections systems, properly fi
nanced and adequately staffed, will be better able to realize the hopes of 
rehabilitation that the sentencing courts entertain when they commit de
fendants to their supervision or custody.

With improvements in sentencing procedure and correctional treat
ment, we will no longer have good reason for favoring measures or de
cisions which prevent the law from taking its course because of any pri
vate beliefs that in a particular case or class of cases our system of 
criminal justice and corrections is unlikely to do any real good. In Eng
land when jurors knew that conviction for a petty theft would mean 
hanging for the defendant, they usually acquitted despite the evidence. 
And in our day it is still true, as Felix Frankfurter used to say, that "the 
trouble with capital punishment is that it louses up the law.” Glanville 
Williams, in his recent book, The Proof of Guilt, has stated my proposi
tion in these words: "A rule giving excessive protection to an accused 
person becomes even less defensible as the criminal law turns to remedial 
treatment instead of punishment.”06

During the past few years new constitutional interpretations, new 
statutes, new court rules, new police procedures, and, above all, the avail
ability of counsel have clarified and increased the rights of persons ac
cused of crime and the means whereby those rights may be protected. 
The time has now come for us to strengthen the hand of our federal and 
state law enforcers by every appropriate means available in order to re
assure the people that in their homes and on the streets they and their 
families will be reasonably safe against lawbreakers and secure in the en
joyment of their lives and their property.

66 G. Williams, The Proof of Guilt 189 (3d ed. 1963).
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1 ABA Model Bus. Corp. Act Ann. § 5 (1960, Supp. 1966) [hereinafter cited as 
MBCA]. Frequent reference will be made to the Model Business Corporation Act for it rep
resents the most significant example of a modern corporation statute.

2 See Katz, Accounting Problems in Corporate Distributions, 89 U. PA. L. Rev. 764 (1941). 
There the author presents an outline for the study of the treasury stock area, the major topics 
being:

I. What are the limitations on the power of a corporation to buy its own shares, 
particularly limitations in terms of corporate capital or surplus?

II. What is the immediate effect of the purchase?
III. What is the result of a resale of the shares?
IV. What is the effect of a formal cancellation of the shares in compliance with 

the statutory procedure for this type of reduction of stated capital?
Id. at 779-80.

3 For a history of the development of the American rule, see R. Baker & W. Carey, 
Cases and Materials on Corporations 1402-12 (3d ed. 1959); Dodd, Purchase and 
Redemption by a Corporation of Its Own Shares: The Substantive Law, 89 U. Pa. L. Rev.

Accounting and the law often complement one another. As corpo
rate financial transactions become more complex there is an ever increas
ing need that the two disciplines remain receptive to such coordination. 
Within the context of a corporation’s purchase of its own shares, this 
article will explore the confusion which results when law and accounting 
fail to fulfill their respective roles. It will then examine the validity of 
the present generally accepted accounting practice which governs corpo
rate repurchase, giving special emphasis to the impact of accounting 
theory on the formulation of statutory controls. Finally, this article will 
consider the establishment of an accounting court as a possible means 
of improving the formulation of accounting axioms and principles.

Restriction of the Power to Purchase '
All fifty states have statutory provisions authorizing a corporation to 

purchase its own shares.* 1 Given the power to purchase, the question then 
becomes the propriety of the exercise of the power, and the manner of 
recording the purchase.2 The American rule has been to allow the pur
chase under restrictive conditions.3 Limitations on the free exercise of

670
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the power are consistent with fundamental legislative purposes: protec
tion of creditors and minority shareholders by insuring the maintenance 
of a sound capital structure and the continued existence of ownership 
interests.4 The ability of a corporation to purchase its own shares is often 
a valuable business aid. The corporation can thus buy out dissenting 
shareholders, retire fractional shares, and keep corporate control from 
falling into the wrong hands.5 The acquired shares can be used for em
ployee stock options, corporate bonus arrangements, stabilization of the 
market price, or acquisition of the assets of a new business.6 7 The pur
chase of treasury shares can be an indirect method of reducing capital, 
distributing assets, or contracting the business of the corporation.' The 
use of redeemable shares can be a more economically feasible way of con
tracting capital than that of purchasing or retiring a large block of shares 
at one time.8

697, 698-708 (1941); Nussbaum, Acquisition by a Corporation of Its Own Stock, 35 Colum. 
L. Rev. 971 (1935).

4 See MBCA § 5.
5 In England such purposes are clearly matters for private funds, but American corpora

tions have been permitted to engage in such transactions with judicial approval. Kessler, 
Share Repurchases Under Modern Corporation Laws, 28 FORDHAM L. Rev. 637, 644-51 
(1960).

6 Kennedy, Transactions by a Corporation in Its Own Shares, 19 Bus. Law. 319, 323-24 
(1964); W. Paton & P. Dixon, Essentials of Accounting 629-31 (1958) [hereinafter 
cited as PATON & Dixon). MBCA § 17 allows disposition of treasury shares for any con
sideration fixed by the board of directors.

7 Kessler, Share Repurchases Under Modern Corporation Laws, 28 Fordham L. Rev. 637, 
651-53 (I960).

8 Id. at 645.
9 See Dodd, Purchase and Redemption by a Corporation of Its Own Shares: The Substan

tive Law, 89 U. PA. L. REV. 697-98 (1941).
10 See id. See also Levy, Purchase by a Corporation of Its Own Stock, 15 MINN. L. Rev. 

1 (1930).
11 See MBCA § 5. However, some states require shareholder approval in almost all cases.

On the other hand, the power to purchase outstanding shares is also 
a source of corporate misbehavior. Assets can be withdrawn in favor of 
"insiders” and excessive purchases can impair capital. "Trafficking” in 
shares and market speculation and manipulation are also possible. More 
likely, however, is the possibility of removal or reduction of the "capital 
cushion” or "buffer” for creditors and senior equity holders and frustra
tion of the stockholders’ expectations as to both dividends and the con
tinuity of the business enterprise.9 10

While restrictions have been imposed mainly to protect creditors, 
senior equity holders, and minority shareholders,40 the statutes generally 
have not gone as far as requiring either notice to creditors of a prospective 
purchase, pro-rata repurchase offer to all shareholders, or selection by 
lot of the shares to be purchased.11
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In addition, there are often rules applicable to the purchase of re
deemable shares different from the general share repurchase rule.* 12 Spe
cial problems as to the relevant date for satisfying statutory restrictions 
occur when there is an installment agreement to purchase shares or the 
purchase is not to be executed until a future time.13

La. Rev. Stat. § 12:23(5) (1950); Ohio Rev. Code Ann. § 1701.35(10) (Page Supp. 
1966); S.D. CODE § 11.0303 (1939). In fairness to corporate creditors some notice is advis
able.

12 See Kessler, Share Repurchases Under Modern Corporation Laws, 28 Fordham L. Rev. 
637, 653-56 & nn.57-58 (I960), regarding the use of redeemable shares to bail-out favored 
stockholders. The MBCA also provides for this result in § 60 where the only restrictions on 
the purchase of redeemable shares relate to insolvency.

13 See Herwitz, Installment Repurchase of Stock: Surplus Limitations, 79 Harv. L. Rev. 
303 (1965).

14 The MBCA provides: "No purchase of . . . its own shares shall be made at a time when 
the corporation is insolvent or when such purchase . . . would make it insolvent.” MBCA § 5. 
More than a dozen states follow a similar formulation. See, e.g., Cal. Corp. Code § 1708 
(West 1955); Kan. Stat. Ann. § 17-3004 (1964); N.C. Gen. Stat. § 55-52 (1965); Ohio 
Rev. Code Ann. § 1701.35(B) (Page 1964); Okla. Stat. tit. 18, § 1.137 (1961).

15 E.g., Del. Code Ann. tit. 8, § 160 (1967); Ky. Rev. Stat. § 271.135 (1963); Mich. 
Comp. Laws § 450.10(h) (1967). The use of the term "surplus” in accounting practice has 
been discontinued because of confusion in its meaning, such as excess, or residue, which is 
not intended in its accounting usage. The term has been replaced by "retained earnings” 
which more correctly reflects the concept of an addition in the ownership interests of the stock
holders. H. Finney & H. Miller, Principles of Accounting—Intermediate 123-24 
(5th ed. 1958) [hereinafter cited as Finney & Miller],

16E.g., D.C. Code Ann. § 29-904a (1967).
In addition to the individual state corporation statutes, there are federal statutes and ad

ministrative agency regulations, such as the Securities Act of 1933, the Securities Exchange 
Act of 1934, and the rules and regulations of the Securities Exchange Commission, that regu
late and affect transactions by a corporation in its own shares. See Dodd, Purchase and Re
demption by a Corporation of Its Own Shares: The Substantive Law, 89 U. Pa. L. Rev. 697, 
717-19 (1941); Israels, Corporate Purchase of Its Own Shares—Are There New Overtones?, 
50 CORNELL L.Q. 620 (1965). The SEC requires treasury shares to be disclosed as a pro
prietorship off-set. SEC Reg. S-X, 17 C.F.R. § 210.3-16 (1967). Similarly, it requires the 
registration of treasury’ shares for resale. FTC Release No. 131 (March 13, 1934) (Now under 
authority of SEC, 15 U.S.C. §§ 78(a)-(jj) (1964) ). SEC accounting regulations also forbid 
the creation of earned surplus by a later sale of treasury shares. SEC Accounting Series Release 
No. 6, 11 Fed. Reg. 10,912 (1938). The rules of the New York Stock Exchange also affect 
the disclosure and treatment of treasury stock transactions.

General Statutory Treatment: The Model 
Business Corporation Act

The statutory formulation of the restrictions on corporate acquisitions 
of its own shares is commonly presented as a measure of net assets in 
relation to corporate capital. If the result of a repurchase is a state of 
insolvency14 or an impairment of capital15 16 the transaction is prohibited. 
An alternate approach employed by some jurisdictions is to forbid the 
purchase if it occurs when net assets are less than surplus profits.10

The Act recognizes two types of surplus—earned surplus and capital
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surplus.1' In general, a purchase of shares can be made only to the ex
tent of unrestricted earned surplus, and may not be made if the corpora
tion is insolvent or if the purchase would render the corporation insol
vent.17 18 19 Section 5 allows for four specific exemptions from this require
ment,13 and also authorizes a purchase from unreserved and unrestricted 
capital surplus if either the articles of incorporation so permit or a vote 
of two-thirds of the shares authorizes such a purchase.20

17 MBCA §§ 2(Z) & (m). Section 2(k) defines surplus as the excess of the net assets over 
the stated capital.

18MBCA § 5. Section 2(n) defines insolvency to be the inability of a corporation to pay 
its debts as they become due.

19 (a) Eliminating fractional shares.
(b) Collecting or compromising indebtedness to the corporation.
(c) Paying dissenting shareholders entitled to payment for their shares under the 

provisions of this Act and effecting subject to the other provisions of this Act.
(d) [Tjhe retirement of its redeemable shares by redemption or by purchase at 

not to exceed the redemption price.
Id. § 5.

20 See MBCA § 41 (distribution to shareholders out of capital surplus).
21 See MBCA § 5.
22 MBCA § 40(a).
23 MBCA § 2(h). For an introduction to the MBCA formulations, see Hackney, The 'Fi

nancial Provisions of the Model Business Corporations Act, 70 Harv. L. Rev. 1357 (1957).
24 MBCA § 2(i). Given the restriction on earned surplus, such an exclusion is unneces

sary. See Hackney, The Financial Provisions of the Model Business Corporations Act, 70 
Harv. L. Rev. 1397 (1957).

25 Section 5 requires removal of the restriction on earned surplus and provision for the 
difference between purchase price and sale or stated value.

26 This procedure is in accordance with generally accepted accounting principles. Finney 
& Miller at 152-53.

Under the Model Act, a share purchase does not reduce earned sur
plus or affect stated capital. It results, instead, in a restriction of earned 
surplus so long as the shares are neither disposed of nor cancelled.21 Divi
dends may be paid22 and further purchases may be made only to the ex
tent of unrestricted earned surplus. The Act further provides that treas
ury shares—"reacquired shares that are issued but not outstanding”23— 
are excluded from the computation of net assets.24

Other than the restriction of earned surplus, no major balance sheet 
adjustment is required upon purchase. No adjustment need be made for 
any difference between the stated value, par value, or original issue price 
of the shares and the corporation’s cost of acquisition. When the shares 
are disposed of or cancelled, however, some recognition must be made 
of any increment or decrement arising from the series of transactions.25

The Model Act does not specifically prescribe the procedure to be 
followed when treasury shares are resold below the purchase price. The 
result would probably be to remove the restriction on earned surplus and 
permanently reduce surplus to compensate for the "loss” on the transac
tion.26 The Act does not indicate, however, which surplus should be 
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augmented in the event of a resale above the purchase cost. Generally 
accepted accounting practice requires this "gain” to be treated as capital 
surplus.2' These same shortcomings exist with respect to any differential 
between the purchase price and the stated or par value if the shares are 
later cancelled.

If treasury shares are distributed as a dividend, section 40(c)‘s re
quires no capitalization of surplus and section 5 removes the previous 
earned surplus restriction. This result has been characterized as incon
gruous because total surplus was reduced by the purchase in that it was 
restricted as to future dividends and purchases. Upon this disposition of 
the treasury shares, the sum of unrestricted capital and earned surplus 
would exceed total surplus.27 28 29

27 SEC Accounting Series Release No. 6, 11 Fed. Reg. 10,912 (1938); AICPA, ACCOUNT
ING Research and Terminology Bulletins 14 (Final ed. 1961). But see 1933 III. 
Att’Y Gen. Op. 726 (the gain on the sale of treasury shares is to be credited to earned surplus).

28 MBCA § 40(c) states that a corporation’s dividends may be declared and paid in its own 
shares out of an}' treasury shares that have been acquired out of surplus of the corporation.

29 Hackney, The Financial Provisions of the Model Business Corporations Act, 70 Harv.
L. Rev. 1397 (1957). After the purchase of 1,000 shares for $10,000, the balance sheet

Sections 41 and 63 require shareholder approval for distributions 
from capital surplus30 and reductions of stated capital.31 Treasury shares, 
however, can be cancelled by board of director action alone32 and certain 
share purchases can be made by board action.33 Using treasury shares, 
therefore, it is possible for the board of directors to, in essence, make dis
tributions in partial liquidation without ever receiving shareholder ap
proval.34

Cancellation of the treasury shares will remove the earned surplus 
restriction, and the original earned surplus which formed the basis for 

would be as follows:
Assets $200,000 Fixed Liabilities $ 80,000

Stockholders Equity
Capital 80,000
Capital Surplus 20,000
Earned Surplus

Free 20,000
Restricted 10,000

130,000
Less Treasury Stock 10,000

Total $200,000 Total $200,000
Under § 40(c) treatment, after the distribution of the 1,000 treasury shares as a dividend, the
restriction is removed. The sum of the unrestricted capital and earned surplus (§20,000 + 
§30,000) now exceeds total surplus (§40,000).

30 No vote is required if the charter provides for such a distribution. See MBCA § 41(b).
31 A reduction of capital surplus requires only a majority vote of the shares. Id. § 63(c).
32 Id. § 62. However, this excludes redeemable shares.
33 Cf. id. § 43(b). While this is by implication, the implication is strong.
34 A true partial liquidation, under § 41, requires shareholder approval, unless the charter 

provides otherwise.
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purchasing the shares again becomes available for dividends and further 
purchases. Professor Wilbur G. Katz has opined that with just enough 
earned surplus to cover the first purchase of shares a corporation could, 
by action of the board alone, use that earned surplus as a revolving fund 
to buy and cancel every outstanding share of common stock.35 The re
moves the earned surplus restriction is different from a cancellation of 
transforms the purchase into a distribution in partial liquidation. This 
effect, it has been suggested, makes the earned surplus limitation largely 
meaningless and certainly misleading.30 The above result also conflicts 
with the policy that surplus resulting from a reduction of stated capital 
should be capital surplus.3' We agree with this conclusion and suggest 
that the abuse must be remedied. A resale of treasury shares which re
moves the earned surplus restriction is different from a cancellation of 
the shares causing the same result. In the former transaction a concomi
tant severance of assets has not occurred and reinstatement of the earned 
surplus is not as objectionable.

35 See Katz, The Illinois Business Corporation Act, 12 WlS. L. REV. 473, 478 (1937). 
There it is suggested that a shareholder vote on the matter of cancellation would restrict the 
use of the revolving fund.

36 Rudolph, Accounting for Treasury Shares Under the Model Business Corporation Act, 
73 Harv. L. Rev. 323, 329 (1959).

37 MBCA § 64; see Rudolph, Accounting Bor Treasury Shares Under the Model Business 
Corporation Act 73 Harv. L. Rev. 323 (1959).

38 See MBCA § 63, comment.
39 See Katz, The Illinois Business Corporation Act, 12 WlS. L. REV. 473 (1937).

Even though this availability of earned surplus for dividends disap
points creditors as to their margin of safety, the same thing happens, in 
the absence of limitations, in other types of reductions of stated capital.38 
There appears to be no reason for giving the creditor added protection 
in the cancellation of treasury shares. Moreover, small creditors seldom 
examine their debtor’s capital structure before lending and a large credi
tor, such as a bank or the trustees under a bond issue, would impose its 
own contractual restrictions. There is reason, however, to provide a more 
formal and deliberate procedure to cancel treasury shares in order to af
ford maximum protection to the interests of the individual shareholders. 
It has been suggested that a shareholder class vote with appraisal rights 
for dissenters be required before there is any reduction of stated capital, 
without regard to the manner by which the reduction is accomplished.39

Accounting Theory and Practice

It is impossible for legislative draftsmen to foresee every ingenious 
device to circumvent a statute and thereby prevent any such pandering by 
specific prohibition. To draft a general statute without guidelines is 
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foolish, but to try to provide for all possible situations is foolhardy. The 
legal system cannot function without the flexibility provided through 
interpretation by the courts and judicial exercise of equitable powers.

Bearing in mind both the need for flexibility and the difficulty of 
achieving "air-tight” draftsmanship, there are still two major shortcom
ings in the Model Act’s approach to corporate transactions in its own 
shares. The Act makes possible "back-door” liquidation and reduction 
of stated capital by purchase and cancellation of treasury shares. This 
allows the directors to accomplish results that should be exclusively re
served to the shareholders. The Act is also artificial in that it fails to 
recognize the economic reality of treasury stock transactions. It incor
rectly concentrates on the disposition of the treasury shares for reflective 
balance sheet treatment rather than on the acquisition.40 The correct 
application of accounting theory, augmented by a few legal restrictions, 
could correct these deficiencies.

40 See notes 50-55 infra and accompanying text.
41 See, e.g., SEC Reg. S-X, 17 C.F.R. § 210.3-16 (1967); AICPA, Accounting Research 

and Terminology Bulletins 12 (Final ed. 1961); AICPA, Accounting Trends and 
Techniques 150 (1965) (only 19 out of 360 corporations reporting treated treasury stock as 
an asset); W. Hills, The Law of Accounting and Financial Statements 142 n.15 
(1957); H. Taggart, Paton on Accounting—Selected Writings of W. A. Paton 
45 (1964).

Treasury stock, similar to unissued stock, is merely a source of additional funds. Reacqui
sition of the shares does not give rise to an asset nor does the purchase entitle the corporation 
to any of the rights inherent in the stock: the right to vote, the right to dividends, and the 
right to a prorata share of the assets upon liquidation. FINNEY & MILLER at 146.

42 Such a "service” concept has recently been espoused and will soon be published by Prof. 
Norton Moore Bedford, Univ, of Illinois, Dep’t of Accountancy, Urbana, Illinois. Under this 
theoretical framework, "assets” are viewed as groupings of service resources available for fu
ture use.

43 AICPA, Accounting Trends and Techniques 150 (1965) (332 out of 360 cor
porations showed treasury shares as off-sets to stockholder’s equity); Finney & Miller at 
148-51.

Possible Balance Sheet Presentations

Of the many possible accounting treatments of treasury stock, the one 
most universally frowned upon is treatment as an asset.41 A' corporation 
cannot exist as an entity with no shareholders other than itself. All the 
corporation holds is a right to resell such shares and until it does so, its 
assets and proprietorship are both less than they were before the pur
chase. From a service concept of assets,42 shares held in the corporate 
treasury can by no stretch of the accounting imagination be viewed as 
service resources available for future operational use and their categori
zation as assets is, therefore, to be discouraged.

The most widely accepted accounting treatment is a deduction from 
the shareholder’s equity,43 but there are several generally accepted meth
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ods of disclosure within this broad classification.44 Examples of accept
able balance sheet treatment would be reduction of the total stockholders’ 
equity by the cost of the shares with no adjustments until disposition,4'’ 
reduction of stated capital by the full amount of the repurchase cost,46 or 
reduction of the stated value by an amount equal to the original issue 
price with the remainder charged to surplus.47 The Model Act method 
of earned surplus restriction and later removal upon disposition is an ac
cepted theoretical first step, but the Act does not provide a specific finan
cial statement method of reporting this restriction. In any event, if there 
is no surplus adjustment on purchase, proper financial statement disclo
sure requires restricting the surplus available for dividends.

Preferred Accounting Treatment

One accounting procedure has received such overwhelming support 
that it can be considered the generally accepted accounting practice.48 
This approach recognizes that "there is no significant difference in the 
final effect upon the company between (1) the reacquisition and resale 
of a company’s own common stock and (2) the reacquisition and retire
ment of such stock together with the subsequent issuance of stock of the 
same class.”49 The essence of the theory is that it treats the purchase of 
the shares as the event of major economic significance.50

44 For detailed examples see: Finney & Miller at 148-56; W. Katz, Introduction 
to Accounting 170 (1954).

45 The journal entry upon acquisition would be:
Treasury Stock—Cost $ 50,000

Cash — _ _ _ $ 50,000
46 The journal entry for accounting purposes would be:

Capital Stock—Par $ 15,000
Paid-In Capital—Excess of

Original Issuance over Par 5,000
Paid-In Capital—Loss on

Acquisition 30,000
Cash — — _ $ 50,000

47 The journal entry for accounting purposes would be:
Capital Stock—Par $ 15,000
Paid-In Capital—Excess of

Original Issuance over Par 5,000
Surplus 30,000

Cash $’ 50,000
See, e.g., Ohio Rev. Code Ann. § 1701.31(A) (Page 1964).

4S SEC Accounting Series Release No. 6, 11 Fed. Reg. 10,912 (1938); AAA, ACCOUNT
ING and Reporting Standards for Corporate Financial Statements and Preced
ing Statements and Supplements 7 (1957); AICPA, Accounting Research Bul
letin No. 43, ch. IB (as amended, 1965); AICPA, Inventory of Generally Accepted 
Accounting Principles for Business Enterprises—Accounting Research Study 
No. 7, at 193-94 (1965) (the AICPA limits its enthusiasm to retirement of treasury shares); 
see Finney & Miller at 155-56; W. Katz, Introduction to Accounting 172-74 (1954); 
Paton & Dixon at 633-38.

49 SEC Accounting Series Release No. 6, 11 Fed. Reg. 10,912 (1938).
59 Traditional accounting practice has charged the acquisition of treasury shares to an ac-
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At the time of purchase, assets and stockholders’ equity are both re
duced.01 If the shares are never reissued and remain in the transfer 
agent’s graveyard, it is evident that there has been a permanent reduction 
of capital. Even if treasury shares are later reissued, the economic reality 
of a corporate purchase of its own shares is that there is a contraction of 
capital at the time of purchase. Furthermore, accounting theory recog
nizes that the contraction of capital is not simply a charge against earned 
surplus, but constitutes a reversal of the original capital payments pre
viously made by the shareholders at the time of issuance.02

To recognize and record this contraction of capital the applicable 
value—par, stated, or assigned—is deducted from the balance of the ap
propriate stated capital account. If the cost of acquiring the shares ex
ceeds their stated value, the excess is deducted from paid-in capital sur
plus up to the pro-rata amount attributable to the original issue price of 
the shares. Any additional remainder is charged first to any capital sur
plus existing from previous treasury stock transactions, then to donated 
capital, and lastly, to earned surplus.53 If the cost of the shares was so 
low as to be less than their stated value, the excess, or "gain,” is not 
credited to the earned surplus account which absorbs the excess purchase 
price, as one might expect, but instead is credited to capital surplus/4
count titled "treasury stock,” a practice which can cause confusion upon a profitable disposi
tion because the differential resulting from a sale above the purchase price can be misinter
preted as a gain. Furthermore, if this defect is remedied by charging the differential to capital, 
the basic objection still exists, i.e., the purchase is a transaction distinct from a reissue of shares. 
The only sure remedy, therefore, is to close out the account at the end of the accounting period. 
Paton & Dixon at 640-41.

51 See note 53 infra and accompanying text.
52 See Finney & Miller at 155-56.
53 Assume 1000 shares were originally issued for $150, but with a stated value of $100. 

Further assume earned surplus of §50,000 and $1,000 capital surplus resulting from prior 
treasury share dealings. Thus we have:

Stated Value $100,000
Capital Surplus 51,000
Earned Surplus 50,000

If we purchase 100 shares at $175 each the journal entry is:
Stated Value $10,000 _______
Capital Surplus 6,000 _______
Earned Surplus 1,500 _______

Cash ----------- 17,500
If the shares are later reissued for $175, the excess above stated value would be credited to
capital surplus:

Cash $_______ 17,500
Stated Value 10,000 _______
Capital Surplus 7,500

There is no restoration of earned surplus because the resale is treated substantially the same
as the issuance of new stock by the Model Act. See Finney & Miller at 152-53, 155-56; 
Paton & Dixon at 633-36, 639-40.

M See note 48 supra. The basic objectives behind the treasury share transactions are 
that earned surplus is not to be increased as a result of such transactions and that earned sur
plus is only to be decreased in the absence of any available capital surplus. These objectives 
are due to the theory that corporate income results from using assets in the business, and not



1968] Uniform Accounting Principles 679

If there is a later resale of the treasury shares, it is recorded in the 
same manner as an original issuance of new shares. No income element 
or earned surplus is recognized or restored upon resale. The resale of 
treasury stock at a discount is viewed as a "saving” and not a gain. The 
whole transaction is viewed as an original investment by the new share
holder (s) and, hence, the rationale involved is that there cannot be a 
corporate "gain” from an original stockholder investment.00

It is our opinion that this accounting inconsistency flies in the face of 
reason. Any "loss” is readily charged against earned surplus, yet should 
the repurchase produce a "gain,” this increment is inconsistently put on 
the corporate financial records as a credit increasing capital surplus.06

The justification offered by the accountants for this marked incon
sistency seems to rest on the over-used and much-abused crutch of con
servatism, the essence of which rests in the inherently inconsistent and 
ludicrous passage thumped into the heads of all accountants from their 
embryonic stage—"Anticipate no profit and provide for all possible 
losses.”* 55 56 57 * The attitude evidenced by this passage when applied to the 
treasury stock problem has resulted in “losses” being treated as a negative 
factor in net income determinations while "gains” have been completely 
excluded from such determinations by being channeled directly into capi
tal surplus. This slogan should be buried with the past and replaced by 
a policy of consistency™ Such a policy would utilize a "healthy” con
servatism only when rational, flexible, and realistic. Under a consistent 
approach to treasury stock acquisitions, with the date of acquisition 
viewed as the event of major economic significance, the excess of original 
issue price over the cost of acquisition should be treated as the gain which 
it really is and a credit entry should be made to earned surplus. In addi
from re-arranging the rights of the stockholders; no income can result from the mere outflow 
of corporate assets, rather income results from the inflow of assets in excess of the outflow 
represented by expenses. FINNEY & MILLER at 153; Paton & Dixon at 635-36.

55 Yet, the corporation probably views the resale not as an original issue but the same as 
the purchase and sale of another corporation’s stock. See Husband, Accounting Postulates: 
An Analysis of the Tentative Statement of Accounting Principles, 12 ACCOUNTING REV. 386, 
398 (1937).

56 This view follows as a corollary to the settled principle that treasury shares are not an 
asset. PATON & DIXON at 639-40. denote 41 supra and accompanying text.

57 Finney & Miller at 181-82. The feeling for conservatism is lessening however, and 
accountants are considering other criteria in the determination of providing for a loss. Among 
these are: (1) The loss should relate to presently owned assets or assets on order. (2) The 
actual realization of the loss must be reasonably certain to occur within the forseeable future. 
(3) The prospect of loss should be such that a reasonable approximation of the amount can 
be made. Id. at 182.

38 This policy of consistency should not be confused with the term consistency used in the 
certified public accountant’s certificate issued after a certified audit. This use of the term re
lates to the consistent, i.e., year after year, method of approaching a particular situation so 
that comparability of statements will not be impaired or that readers of such statements will 
not be misled. Finney & MILLER at 170-71.
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tion, we suggest that such "gains,” as well as the "losses” in the converse 
situation, be reported to stockholders and other financial statement read
ers as net income elements. Their manner of disclosure should be the 
same as that presently used for reporting gains and losses from dealing 
in the shares of a different corporate entity. This type of approach seems 
to have been favored in an opinion of the Attorney General of Illinois.59

59 1 93 3 III. Att’Y GEN. Op. 726 stated that such profit be credited to earned surplus 
because:

[T]here does not seem to be any reason to differentiate between profits earned 
by the reacquisition of stock of the corporation, . . . and profits earned in the or
dinary operation of the corporate business. The profit is one accuring to the cor
poration in either case and, in the case of profit acquired by resale of its stock, it is 
only incidental to ordinary corporate operations. . . .

60 See notes 29-34 supra and accompanying text.
61 See note 14 supra.
62 It might be permissible to allow an authorization for director action on cancellation if 

it appears in the articles of incorporation. If it were so allowed, every shareholder would 
theoretically have purchased his shares knowing of the directors’ powers.

Adoption of this suggested accounting treatment would correct one 
of the two major shortcomings of the Model Act treatment—the failure 
to recognize the economic reality of the treasury stock transaction as a 
capital distribution. To correct the other problem—the possibility of 
"back-door” liquidation—it would be necessary to restrict both the ability 
to purchase shares and the ability to cancel them.60

The earned surplus and insolvency criteria established by the Model 
Act are adequate standards for threshold permission to purchase.61 In 
addition, we suggest a restriction permitting no more than five percent of 
the issued shares to be held as treasury shares absent shareholder approval. 
Furthermore, cancellation of treasury shares should be by shareholder ac
tion only.62 These combined restrictions should prevent directors from 
bypassing the shareholders when reducing the stated capital or liquidating 
the corporation by the purchase and cancellation of treasury stock. The 
five percent limitation would also serve to curb improper purchases of 
shares resulting in distributions to favored shareholders. These restric
tions would require shareholder approval of any purchases or dispositions 
which have the effect of a partial liquidation.

The suggested five percent limitation does not contemplate the elimi
nation of the use of redeemable shares. The use of such shares should be 
continued as an allowable device for capital contraction because of the 
flexibility it provides the corporation. Since prospective stockholders 
and creditors are fully capable of learning of an outstanding redeemable 
issue, the problem of lack of notice is not present as would be the case 
with purchases by the board of directors. In the absence of pre-emptive 
rights, shareholder approval should be required for later issues of redeem
able shares.



1968] Uniform Accounting Principles 681

Relevance of Accounting Theory

Of what relevance is accounting theory to the law? Why should 
that methodology which accountants believe to be the correct one have 
any influence on statutory formulation? Accountants acknowledge their 
primary function to be "to accumulate and communicate financial infor
mation essential to an understanding and evaluation of the activities of 
an enterprise.”03 Their goal is to inform existing shareholders and po
tential investors of the financial condition and operating results of the 
corporation. This collation and reporting presupposes a sound analysis 
of significant economic events and transactions affecting the enterprise 
in its operational relations. It is in the accountant’s interest, therefore, 
to achieve legal recognition of accounting theory and practices and to 
influence the law to treat economic transactions according to their true 
accounting nature. The law, however, views accounting as having a 
different function, that of affording investor and creditor protection by 
assuring the existence of the represented capital, and preventing asset 
distributions to shareholders which would deplete such represented capi
tal.63 64 *

63 AAA, Accounting and reporting Standards for Corporate Financial 
Statements and Preceding Statements and Supplements 1 (1957).

64 Hackney, Accounting Principles in Corporation Law, 30 Law & CONTEMP. Prob. 791, 
798 (1965).

«s Hills, The Law of Accounting and Financial Statements 10-17 & n.32 (1957). 
Examples of this judicial recognition appear in greater detail throughout K. SOLOMON, 
Cases and Materials ON LAW & ACCOUNTING (Foundation Press 1968), in the form 
of an interdisciplinary study. It is therein noted that prime illustrations can be found, inter 
alia, in the areas of: sales contract damage calculations, especially regarding fixed overhead 
analysis and cost allocation (Chapter 11); personal injury awards and price-level fluctuations 
(Chapter 11); community property (Chapter 9); corpus v. income allocations in the law of 
trusts and similar problems associated with will construction cases involving the accountant’s 
"stock split v. dividend” distinction (Chapter 6); public utility rate-making (Chapter 14); 
trade regulation and price discrimination (Chapter 14); corporate liquidations and reorganiza
tions (Chapter 15); and, of course, countless aspects of the tax law (Chapter 16). An excel
lent example of judicial reliance upon accounting principles and their intricate application of 
quite recent vintage is Vitex Mfg. Corp. v. Caribtex Corp., 377 F.2d 795 (3d. Cir. 1967), 
noted in 19 Case W. Res. L. Rev. 375 (1968).

There generally is judicial recognition of accounting principles and 
practices.03 Section 43 of the Model Act illustrates the interdependency 
of accounting and the law by protecting a director from liability for an 
improper distribution if he relied, in good faith, upon the representations 
of a public accountant. It is important to the effectiveness of a statute 
which regulates business affairs that it be as economically practical and 
realistic as possible. The draftsman can use accounting theory and prac
tice as a useful tool in composing a meaningful and realistic statute.
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Validity of Present Accounting Theory and Practice

The crucial problem in any statutory assimilation of accounting 
theory is the accuracy of present accounting practice as a reliable criterion. 
As noted earlier, there are often several alternative, generally accepted 
accounting principles and practices for dealing with the same event or 
transaction.66 The use of one such principle rather than another can 
make a very substantial difference in the financial statements. Should a 
director, then, be entitled to rely on an accountant’s representations no 
matter which principles and practices are applied? The accountant 
should be required to have followed generally accepted accounting prin
ciples, but which principles should they have been?

GG See notes 41-55 supra and accompanying text.
67 The AICPA is a practitioners’ organization. Members frequently exhibit a reluctance 

to follow the Institute’s pronouncements because they have a financial interest in the selection 
of accounting principles. Consequently, the AICPA has not made significant efforts to take 
a definite stand on preferred accounting principles and practices, rather, it has exhibited a ten
dency to endorse several principles as alternately acceptable. See, e.g., note 41 supra.

68 The AAA is an academic organization and, although it is more willing to commit itself 
to a preferred principle, its pronouncements are less acceptable to the practitioner than those 
of the AICPA’s Accounting Principles Board.

e9The federal agencies, several of which prescribe uniform systems of accounts, are more 
concerned with presentation and particularized disclosure than with accounting theory. Al
though the agencies are becoming more concerned with correct theory (particularly the SEC), 
uniformity still is of paramount importance.

70 AICPA, Meeting of the Council, Minutes (1959).
71 One of the chief reasons for the lack of success of the APB stems from the turmoil cen

tering around its 1962 opinion, Accounting for the Investment Credit, which was subsequently 
amended in 1964 because of the refusal of accountants to follow the APB position. AICPA, 
Opinions of the Accounting Principles Board No. 4 (1964).

The problems created by the Congressional kindness embodied in the "investment tax 

There is no true authoritative body in this country which dictates the 
correct accounting treatment. One of the reasons for this is the variety 
of bodies and organizations which influence and attempt to set account
ing policy. Among them are the American Institute of Certified Public 
Accountants (AICPA),67 68 the American Accounting Association (AAA),6S 
the New York Stock Exchange, and several federal administrative agen
cies.69 70

On September 1, 1959, the AICPA Council established the Account
ing Principles Board (APB) for the specific purpose of "narrowing the 
areas of difference and inconsistency in practice.”'6 The APB was given 
specific authority to make or approve public pronouncements on account
ing principles. Unfortunately, the APB has not been successful in 
achieving its goal and on occasion has been unable to maintain its pub
lished opinion in the face of wholesale defiance by accounting practition
ers.71 This unwillingness of practitioners to follow the pronouncements 
of the APB has all but destroyed its authority and standing.
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In his May 1966 speech to the AICPA Council,AICPA President 
Trueblood presented a much needed clarification of his attitude toward 
the APB and its potential utility for the future in the area of principles, 
the cornerstone of any organized and healthy profession. Unfortunately, 
President Trueblood’s comments contained pervading overtones of con
tinued adherence to the pragmatic attitude of the organized practice of 
public accounting in this country (a practice to be carefully distinguished 
from the philosophy of "pragmatism”).72 73 Past efforts at uniformity of 
accounting theory have been dismissed because of practical implementa
tion difficulties to both the CPA and his clients.74 This difficulty should 
not hinder a mature and mentally independent profession from seeking 
new, and perhaps better, alternative theories and procedures.

credit” enacted pursuant to the Revenue Act of 1962 began with the APB opinion on its ac
counting treatment issued in December of 1962. This was compounded by the refusal of the 
Interstate Commerce Commission on December 17, 1962 (Release No. 34178) to go along. 
Then, on July 31, 1963, the Federal Communications Commission (FCC Order 63-744, 38445, 
Commissioner Hyde dissenting) adopted a procedure further at variance with the APB. Fi
nally, the fiasco reached its full fruition in the autumn of 1963 when the Civil Aeronautics 
Board additionally chose to depart from the citadel and go its own way. The implementa
tion difficulties associated with the APB recommendation are explored at length in Ingalls, 
Accounting Entries for the Investment Tax Credit, 115 J. ACCOUNTANCY 37 (1963).

72 Address by Robert Trueblood, To Improve Financial Reporting, AICPA Council (1966).
73 The philosophy of pragmatism has as its characteristic doctrines: (1) the meaning of a 

conception is to be sought in its practical bearings; (2) the function of thought is a guide to 
action; and (3) truth is pre-eminently to be tested by the practical consequences of belief. 
Websters New Collegiate Dictionary 663 (1956); see J. Dewey, Reconstruction 
in Philosophy (1920); W. James, Pragmatism (1907). For an appraisal of the inappli
cability of pragmatism as an aid in developing accounting theory, see Dopuch, Metaphysics of 
Pragmatism and Accountancy, ACCOUNTING Rev. 251 (1962).

74 To wonder about and question the validity of adopting as the underlying theoretical 
structure of the discipline pragmatic rules laid down inductively as solutions to particular 
problems does not indicate a lack of confidence in the Accounting Principles Board members 
or a belief that they have not worked hard. Rather, there are those who believe that the or
ganized efforts might be better exerted, with the same great energy, toward the development 
of an underlying theoretical structure of accountancy which would not break down in particular 
situations; which would recognize and attempt to reflect both present and ever-changing busi
ness and societal motivations; which would supply more informative and meaningful data to 
the readers of financial statements; and which would, most of all, still allow in its flexibility 
the free exercise of professional judgment. The writers understand the difficult position in 
which President Trueblood found himself. As chief executive of the "authoritative citadel,” 
he obviously would have found it near to impossible to articulate any particular program in 
the existing environment. Hence, far from being a culprit, the President is unavoidably to 
be viewed as a victim of circumstance.

The Need for Development of an Axiomatic Framework

It is the writers’ belief that any body of knowledge can attain and 
maintain the status of a profession only through the exercise of profes
sional judgment by its members. In addition, the essence of the APB 
controversy centers, in reality, on the utility of pragmatically-arrived-at 
practices and rules. Organized public accounting’s long time need has
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been an all-encompassing structure of accounting theory arrived at de
ductively, similar to that which has developed in many of the physical 
sciences. This body of knowledge should be the fruition of independent 
academic research, with full cognizance of business, accounting, and so
cietal motivations and goals. Accountancy cannot grow as a mature dis
cipline or serve as a useful point of reference for the legal system while 
its underlying theoretical framework rests on unscientifically-oriented, 
pragmatic "authoritative” pronouncements.

It is unlikely that the accounting profession will cease its procrastina
tion and halt its allowance of a wide variety of available and acceptable 
principles and practices.'5 Perhaps the major reason for the multiplicity 
of principles is that accountants do not take a judicial approach to estab
lishing and applying accounting theory. The accountant, in deciding 
which principles he will follow, is generally acting in a partisan fashion. 
He reaches his decision in light of his client’s business and the practices 
of his associates. Perhaps this bias precludes any justifiable reliance by 
the legal system on the individual accountant’s selection of principles and 
practices.

75 C/. SEC Accounting Series Release No. 45, June 21, 1943, 11 Fed. Reg. 10912.
7« Arthur Andersen & Co., Establishing Accounting Principles—A Crisis in 

Decision-Making (1965).
77 Id. at 23, 38-39.
78 The Securities and Exchange Commission, Federal Power Commission, Interstate Com

merce Commission, Civil Aeronautics Board and the Federal Communications Commission. 
Id. at 23.

At first glance, then, it might be presumed that for the benefit of the 
public, an accounting court would be the most efficient and effective 
means for achieving sound accounting standards and principles. A more 
intensive examination of the proposition, however, reveals certain factors 
militating against the establishment of an accounting court as the solution. 
The Accounting Court, as it has been proposed,'6 would essentially have 
both appellate and limited original'7 jurisdiction with respect to the ac
counting rules of five specific federal administrative agencies75 * 77 78 and any 
other federal regulatory agencies subsequently brought within its jurisdic
tion. The scope of the court’s power would extend only to those subject 
to the jurisdiction of the agencies and to any CPA who gives opinions on 
the financial statements of such regulated parties. Judicial review of the 
Accounting Court’s decisions would be available in the same manner as 
are the decisions of any federal administrative agency. Those parties not 
within the purview of any subject federal agency, and purely "local” 
CPA’s, however, would be completely outside the court’s jurisdiction. 
The court’s proponent suggests that this defect will be practically reme
died since "consistent and well-reasoned views of such a federally estab
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lished court, having jurisdiction over the accounting of a large part of 
the nation’s business, would receive careful consideration from state regu
latory authorities and judicial courts.”'9 This suggestion leaves one some
what cold when, for example, a "local” CPA decides that the court’s rule 
on a particular subject was not well-reasoned and, therefore, adopts an 
alternative rule which, while not in conformity with the court’s view, may 
seem reasonable to him and to his many local clients. Multiply him by 
one hundred50 and what has happened to uniformity? This doubt is 
further compounded by the fact that many CPA’s are not members of any 
national association; too many state regulatory authorities may be totally 
unimpressed by the Washington court’s view of accounting "reasonable
ness” either in toto, or in specific cases.

79 Id. at 26. This may be nothing more than an idle hope.
80 Admittedly, there are far more than one hundred similarly situated local practitioners 

with a large clientele outside the jurisdiction of the proposed court and its rules.
81 As an alternative mode of achieving true universality of application, congressional exer

cises of its power to regulate "interstate commerce” under Article I, Section 7 of the United 
States Constitution should be given considerable thought. Could not the jurisdiction of such 
an accounting court be extended over all accountants, even those whose activities are essen
tially local, on the theory that the /»rra-state activities are of such economic significance and 
impact upon the national financial community as to necessitate their regulation through the 
offices of the accounting court so as to protect interstate commerce? Cf. United States v. Darby, 
312 U.S. 100 (1941) (Fair Labor Standards Act); Katzenbach v. McClung, 379 U.S. 294 
(1964) (Title II, Civil Rights Act of 1964).

See Stern, Which Concerns More States Than One, Al Harv. L. Rev. 1335 (1934). Note 
the suggestion for returning the commerce power to its originally-intended role as a legislative 
device for dealing only with an economic problem. Solomon & Yates, Riots, Congress and 
Interstate Commerce,-------J. Urban Law--------(1968).

82 Arthur Andersen & Co., Establishing Accounting Principles—A Crisis in 
Decision-Making 3 (1965).

See 44 MICH. L. REV. 650 (1946). That note examines application of the "six- 
month rule” with regard to current debts. Dudley v. Mealey applied this rule to a private

If this proposal were enacted by Congress, serious questions must be 
raised as to the practical efficacy of such an Accounting Court. Most 
careful scrutiny would have to be given several factors: jurisdiction, the 
binding force and effect of its decisions, judicial review of its adjudica
tions, the nature of its approach (rulemaking or adjudicatory), and the 
probability of its achieving "uniformity.”79 80 81

The court’s proponent has stated the problem as being that "account
ing principles have not been established on a truly authoritative basis by 
anyone.”82 The Accounting Court, admittedly, would authoritatively es
tablish these accounting rules, but, in its present framework, would only 
indirectly lead to establishing accounting principles. The application of 
accounting rules is an art, but the underlying axiomatic framework is 
scientific in nature and with regard to the need of the law for reliance on 
accounting principles, such an underlying scientific framework is an es
sential prerequisite.83 To achieve our objective—legal confidence in re-



686 The Georgetown Law Journal [Vol. 56: 670

liance on accounting principles and rules—accounting must of necessity 
have a logical underlying framework of axioms. It cannot initially oper
ate on a case-by-case basis in establishing uniform principles and rules. 
This need on the part of the legal system precludes both the APB ap
proach and an Accounting Court.

Therefore, the writers strongly urge that the controversy over the 
APB and other types of pragmatic approaches to the problem be halted, 
and an independent research foundation be established to deduce a logi
cally sound framework of accounting theory and underlying principles 
and rules which all interested parties shall be professionally bound and 
committed to follow. By providing a sound accounting framework on 
which the law could rely, such an ordered system of basic, logically-de
duced axioms would certainly conform to the goal of both the business 
lawyer and the legal draftsman. Specific applications of such principles 
and axioms would be left for a later case-by-case accounting practitioner 
process, perhaps in some exceptional instances guided by flexible legisla
tive or authoritative pronouncements.

Conclusion

Modern corporation statutes, as exemplified by the Model Act, do not 
realistically approach the problems raised by corporate transactions in its 
own shares. The statutes generally fail to recognize that a purchase of 
shares is a distribution of capital and that a resale is similar to the original 
issuance of shares.

In the past, accounting practice has similarly failed to properly recog
nize the corporate purchase of treasury shares as a significant economic 
event requiring concomitant income or loss measurement.84 The realities 
of the situation demand that accountancy view the transactions of a corpo
ration in its own shares in the same light as corporate dealings in the 
shares of another corporate entity. In turn, such a realistic approach 
would require that gain or loss on treasury stock acquisitions be recog
nized at the date of acquisition and that the financial reporting of such 

corporation in bankruptcy even though prior legal thinking had limited application to public 
service companies. 147 F.2d 268 (2d Cir.), cert, denied, 325 U.S. 873 (1945). The note’s 
reasoning was that such an application was the correct accounting approach and the essential 
factors involved, current expenses and current earnings, were formulated by the accounting 
profession and not judicial thinking or legal writing. 44 Mich. L. Rev. 650, 651 (1946). 
Since accounting practice recognized the priority of such claims, the courts should follow the 
authority which generated the original rule. Id. at 651-52.

84 Traditional accounting treatment viewed the purchase by the following entry:
Treasury Stock $10,000

Cash 10,000
The treasury stock account appeared as an offset to earned surplus in the balance sheet, but its 
final disposition awaited the disposition of the shares. PATON & Dixon at 640-42.
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gain or loss be in accord with traditional income determination and fi
nancial statement practices.

Adoption and implementation of this preferred accounting treatment 
would also serve to cure the statutory deficiency exemplified by the Model 
Act. However, both the problem and its solution have been shown to 
be much broader in their scope and influence. For accounting theory 
and practice to be a useful aid in drafting corporation statutes and resolv
ing other socio-economic-legal problems, there must be reasonable cer
tainty as to the correct and proper theory applicable to specific cases. 
There must also exist a fundamental confidence in the underlying axio
matic framework of the whole order and structure of accountancy itself 
as an independent theoretical discipline.

No effective means presently exists within the accounting community 
for obtaining such reasonable certainty of accuracy in an analytical, re
search-oriented manner and under such circumstances as to carry authori
tative weight. The APB history of failure has shown that internal prag
matism is not a useful device. Nor does an accounting court appear to 
be the answer. One fact does appear certain—the continued allowance 
of a wide variety of frequently conflicting available and acceptable prin
ciples and practices precludes the development within accountancy of a 
solid base upon which the legal system can rely in formulating legislation 
and policies in the corporate and socio-economic fields. In addition, the 
present lack of uniformity seems to stand in the way of the growth of ac
countancy as a mature discipline and as a recognized mentally-indepen- 
dent "profession.”

The proper approach could well entail the establishment of an inde
pendent research foundation for the purpose of discovering and promul
gating in a deductive manner an axiomatic framework of accounting 
theory and basic rules and principles which all interested parties are 
professionally bound to follow.
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1 See Fair Packaging and Labeling Act §§ 4-7, 15 U.S.C. §§ 1453-56 (Supp. II, 1965- 
1966).

2 See, e.g., FDA Dietary Food Regs. § 80, 31 Fed. Reg. 15,730 (1966). This regulation 
is based upon a new interpretation of § 401 of the Federal Food, Drug, and Cosmetic Act, 
which allegedly permits the prohibition of the use of certain ingredients in all foods except 
those listed by the FDA. The validity of this interpretation has been challenged by industry.

3 See FTC Trade Reg. Rules, 2 TRADE Reg. Rep. jg 7915-42 (1965). The basis for 
these rules is stated at 29 Fed. Reg. 8325, 8364-73 (1964).

4 FDA Good Mfg. Practice Regs, for Foods, 32 Fed. Reg. 17,980 (1967) [hereinafter cited 
as GMP Regs.].

The Food and Drug Administration recently proposed detailed Good 
Manufacturing Practice Regulations for the food industry. Mr. Forte 
argues that the applicable statute authorizes only interpretive regula
tions, and that the FDA is improperly engaging in substantive adminis
trative lawmaking.

Among the most interesting and significant legal developments of 
the 1960’s has been the expansion of the real and purported power of 
federal agencies to issue rules and regulations having the force and ef
fect of law. Occasionally, this expansion has been the direct result of 
new federal legislation, as, for example, when Congress enacted the 
Fair Packaging and Labeling Act, authorizing the Food and Drug Ad
ministration and Federal Trade Commission to issue substantive regula
tions restricting the packaging and labeling of consumer commodities.* 1 
More often, however, the expansion of the federal agencies’ power to 
issue regulations having the force and effect of law has not been the re
sult of any new legislation.2 Instead, federal agencies have assumed this 
power by a new interpretation of an already existing statute. An exam
ple of this is the FTC’s newly discovered power to issue trade regulation 
rules.3 A temporary climax to this trend was probably reached when, in 
the Federal Register of December 15, 1967, the FDA announced a pro
posed new code intended to regulate the physical facilities, equipment, 
grounds, and operation of all plants processing foods for shipment in 
interstate commerce.4

The proposed new code, commonly called the Good Manufacturing 
Practice or GMP regulations, is an odd combination of generalities and

688
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specifics. It requires "adequate”5 6 lighting, ventilation, and employee fa
cilities for eating and for storage of clothes, prescribes that all doors to 
toilets shall be self-closing, and prohibits "excessively” dusty roads on 
grounds surrounding the plant. It also requires "adequate” sanitary fa
cilities, "sufficient space” for "orderly” placement of equipment in the 
plant, and conformity by employees to "hygienic practices” while on 
duty.0 These regulations were promulgated "to establish criteria for 
current good manufacturing practice (sanitation) in the manufacture, 
processing, packaging, or holding of human foods to effect compliance 
with section 402(a)(4) of the act. . . .”7

5 "Adequate” is defined in the regulations as meaning in conformity with local, state, and 
public health requirements or recommendations, or in the absence thereof, in keeping with 
good public health practice. Id. at § 128.1(a).

It is difficult to understand how this definition helps the regulations. Whether a practice 
is "in keeping with good public health practice” is as abstruse as whether the practice is "ade
quate.” Neither approach gives any reasonably precise definition of the offense prescribed by 
the Act.

Additionally, one may question the wisdom of the FDA’s adoption of varying local sanita
tion requirements as a national code. Why should the sanitation required under national law 
differ because different plants have different locations? Will FDA inspectors be satisfied 
with proof that a sanitation practice—no matter how bad it is—conforms to local recom
mendations? Are all local sanitation recommendations so good that they should be incor
porated in national law? How does the adoption of local standards for sanitation raise the 
average plant sanitation level as suggested in Smith Canning! See text accompanying notes 
43-55 infra. Are local plants presently not complying with local law? If the FDA is merely 
going to enforce local law, it would be easier for the federal government simply to give grants 
to the states and municipalities so that they might better enforce their own laws.

6 "Hygienic practices” seems nearly as vague as "adequate,” yet it is not defined at all in 
the regulations.

7 GMP Regs., Introduction at 17,980.
8 21 U.S.C. § 342(a)(4) (1964).
9 21 U.S.C. § 333 (1964); see United States v. Dotterweich, 320 U.S. 277 (1943); United 

States v. Parfait Powder Puff Co., 163 F.2d 1008 (7th Cir. 1947), cert, denied, 332 U.S. 851 
(1948). See also United States v. Wiesenfeld Warehouse Co., 376 U.S. 86 (1964).

10 See GMP Regs., Introduction & § 128.2, at 17,980.

Section 402(a)(4) of the Federal Food, Drug, and Cosmetic Act pro
vides that a food is adulterated if it has been prepared, packed, or held 
under insanitary conditions whereby it may have become contaminated 
with filth or rendered injurious to health.8 Shipment of adulterated food 
in interstate commerce is a criminal offense, whether or not the person 
responsible for the shipment intended to violate the law.9 According to 
the FDA, compliance with the GMP regulations constitutes compliance 
with section 402(a) (4) of the Act.10 Whether noncompliance with the 
GMP regulations in and of itself makes a food adulterated and makes 
all persons having a reasonable relationship to such adulteration become 
candidates for prison sentences is unclear. Since the FDA promulgated 
the GMP regulations as criteria to effect compliance with the Act, it 
would appear that the FDA intends these regulations to have the force
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and effect of law.11 The thought of corporate managers being given a 
trip to the hoosegow because their plant did not meet the rather ambig
uous requirements of "adequate” sanitary facilities or lighting, or be
cause the plant premises had "excessively” dusty roads, or because an 
employee failed to conform to "hygienic practices” has caused predictable 
shudders in the business community.12 Such vague requirements in sub
stantive regulations promulgated under a criminal statute would also 
seem to raise grave doubts under the due process clause of the fifth 
amendment and under the sixth amendment of the Constitution.13

11 Id. Section 128.2 explicitly states that the criteria in the GMP regulations "shall apply” 
in determining whether the facilities and controls are "administered in conformity with good 
manufacturing practices to produce under sanitary conditions food for human consumption.”

12 Relationships between plant personnel and FDA inspectors during inspections author
ized by § 704, 21 U.S.C. § 374 (1964), have been a frequent source of friction under the 
Federal Food, Drug, and Cosmetic Act. FDA inspectors often demand information which 
far exceeds that which industry is obligated to furnish under the Act, and industry’s refusal to 
give that information is not always accepted graciously. See Hutt, Factory Inspection Au
thority—The Statutory Viewpoint, 22 FOOD DRUG Cosm. L.J. 667, 670 (1967). It is in
evitable that industry opposes regulations which seem to grant FDA inspectors the authority 
to speculate concerning whether facilities and controls are “adequate” or roads "excessively 
dusty.”

13 Section 402(a)(4) of the Act prohibits the manufacture, packing, and holding of food 
under insanitary conditions whereby it may have been contaminated with filth, and to date has 
been upheld as constitutional. See Golden Grain Macaroni Co. v. United States, 209 F.2d 166 
(9th Cir. 1953); Berger v. United States, 200 F.2d 818 (8th Cir. 1952); United States v. 
Gnome Bakers, Inc., 135 F. Supp. 273 (S.D.N.Y. 1955); cf. United States v. Wiesenfeld Ware
house Co., 376 U.S. 88, 91 (1964). However, the GMP regulations may well be more vague 
than the statute itself and may thus be unconstitutional. If the regulations are substantive 
and extend the prohibition beyond the express words of the statute, there is nothing incon
gruous about this conclusion. Even if the regulations are interpretive, their ambiguity may 
illustrate the vagueness of the statute and result in an overruling of prior holdings of consti
tutionality. Under the Federal Food, Drug, and Cosmetic Act (as well as other statutes), there 
must be fair warning and fair and effective notice of the actions prohibited by law. See United 
States v. Cardiff, 344 U.S. 174 (1952). See also United States v. Fabro, Inc., 206 F. Supp. 
523 (M.D. Ga. 1962).

The underlying question, however, is not whether the FDA’s GMP 
regulations are good regulations or bad regulations. Their defects (in
cluding their ambiguity) only accentuate the more fundamental problem 
—whether the FDA, in prescribing the procedures to be followed in 
equipping and operating food plants, has the authority to issue regula
tions having the force and effect of law. The GMP regulations include 
a multitude of restrictions which may in general be desirable sanitary 
practices, but which may or may not result in a food being prepared, 
packed, or held under insanitary conditions in any individual case. For 
example, equipment may not be readily cleanable as required by, the regu
lations, but plant personnel may invariably clean it; roads near the plant 
may be excessively dusty, but the plant may be so constructed that dust 
never enters; or doors to toilets may not be self-closing, but the employees 
may invariably close them. The paramount question raised by the pro
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posed GMP regulations is thus whether the FDA must prove in each 
case that food was prepared, packed, or held under insanitary condi
tions whereby it may have been contaminated by filth, or whether the 
FDA has the power to prescribe legislative regulations which extend far 
beyond the express words of the statute and which require generally de
sirable sanitary practices.14

14 The distinction is perhaps best illustrated by the regulations, rules, and guides promul
gated by the FTC. The FTC recognizes three distinct categories of administrative promulga
tions: trade regulation rules which are considered substantive, the violation of which is con
sidered to be in and of itself illegal; trade practice rules which are considered interpretive, the 
violation of which is considered illegal only insofar as the same act may constitute a violation 
of the underlying statute; and guides which are considered to be administrative interpretations 
of the law, similar to advisory opinions of the FTC. See 16 C.F.R. §§ 1.63, 1.62, 1.55 (1967).

The GMP regulations raise the question of whether the FDA can prescribe a national sani
tation code equivalent to an FTC Trade Regulation Rule or whether the FDA’s rulemaking 
power in this area is limited to interpretive rules or guides.

15 GMP Regs., Introduction at 17,980.
16 21 U.S.C. § 342(a)(4) (1964).
1121 U.S.C. § 371(a) (1964).
is Act of June 30,1906, ch. 3915, 34 Stat. 768 (repealed 1938).
i9S<?e O. Anderson, The Health of A Nation 69 (1958); Hart, Food Adulteration in 

the Early Twentieth Century, 7 Food Drug COSM. L.J. 485 (1952). See also Anderson, Pio
neer StatutetThe Pure Food and Drugs Act of 1906,13 J. PUB. L. 189 (1964).

20 See, e.g., Union Dairy Co. v. United States, 250 F. 231 (7th Cir. 1918) (milk diluted by 
water); William Henning & Co. v. United States, 193 F. 52 (5th Cir. 1912) (catsup diluted 
by pumpkin); Frank v. United States, 192 F. 864 (6th Cir. 1911) (pepper diluted by corn); 
United States v. Frank, 189 F. 195 (S.D. Ohio 1911) (lemon extract diluted by alcohol and 
water).

The most prominent example was a product known as "Bred Spred,” which lacked much 
of the expensive element (fruit) usually contained in jam. The three Bred Spred cases ended 
unhappily for the Government. See United States v. Ten Cases of Bred Spred, 49 F.2d 87 

The asserted authority for the promulgation of the GMP regulations 
is Sections 402(a) (4) and 701(a) of the Federal Food, Drug, and Cos
metic Act.10 Section 402(a)(4) does not purport to grant any regulatory 
authority; it merely provides that a food is adulterated if it is prepared, 
packed, or held under insanitary conditions.10 16 Section 701(a), however, 
presents more difficult questions. It states: "The authority to promulgate 
regulations for the efficient enforcement of this chapter, except as other
wise provided in this section, is vested in the Secretary.”11 The effect of 
the GMP regulations will be determined by the meaning of these words.

Enactment of the Federal Food, Drug, and Cosmetic Act climaxed a 
five-year battle between Government and industry. The predecessor 
statute, the Food and Drugs Act of 1906,18 had proved inadequate to 
curb the frauds perpetrated upon the public by unscrupulous manufac
turers. Foremost among these frauds was economic adulteration,19 the 
producing and selling of foods which look like, taste like, and are used 
for the same purposes as more expensive foods, but which contain (or 
are "economically adulterated” with) less expensive ingredients.20 Under 
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the 1906 Act, the FDA had to prove the standard or “proper” composi
tion of each generic food in each case before it could prove that the 
cheaper food was a debased product which violated the Act.21 The lack 
of a generally established composition for commonly debased foods ham
pered enforcement of the 1906 Act, and when a revision was proposed, 
the FDA argued that it should be given the power to promulgate defini
tions and standards of identity which were not merely advisory but which 
would have the force and effect of law.22

(8th Cir. 1931); United States v. Fifteen Cases of Bred Spred, 35 F.2d 183 (7th Cir. 1929); 
United States v. 49 >4 Cases of Bred Spred, M. White & O. Gates, Decisions of Courts in 
Cases Under the Federal Food and Drugs Act 1204 (1934) (E.D. Mich. 1904). The 
Bred Spred cases are credited with furnishing much of the impetus for the Federal Food, Drug, 
and Cosmetic Act. See 62 Cases of Jam v. United States, 340 U.S. 593 (1951); United States 
v. Thirty Cases of Leader Brand Strawberry Fruit Spread, 93 F. Supp. 764 (S.D. Iowa 1950).

21 Under the 1906 Food and Drugs Act, the FDA did not have the authority to promulgate 
regulations having the force and effect of law describing the composition of foods. See Craw
ford, Ten Years of Food Standardization, o FOOD DRUG CoSM. L.J. 243, 244-45 (1948). In
terpretive regulations were issued defining some foods, but these regulations were usually not 
given any weight. See, e.g., United States v. Swift & Co., M. WHITE & O. GATES, supra note 
20, at 1146 (D. Ore. 1925); United States v. St. Louis Coffee & Spice Mills, 189 F. 191 (E.D. 
Mo. 1909). But see United States v. Frank, 189 F. 195 (S.D. Ohio 1911).

22 Walter Campbell, then Commissioner of Food and Drugs, regarded the provision for 
standards of identity as one of the most important provisions in the Federal Food, Drug, and 
Cosmetic Act. See Federal Security Adm’r v. Quaker Oats Co., 318 U.S. 218, 231 n.7 (1943).

23 Commissioner Campbell, remarking on S. 5, the bill which ultimately became the Fed
eral Food, Drug, and Cosmetic Act, stated:

The most popular criticism directed at this bill is that it confers unusual and un
necessary authority upon the administrative officer. It is asserted that it is a mere 
skeleton of legislation with accompanying warrant to the Secretary to fill in its needed 
provisions. ... It is extremely difficult, if not impossible, to formulate a legislative 
measure which will provide for adequate protection of the consuming public in the 
regulation of a subject as complex and varied as production and traffic in foods, drugs, 
and cosmetics. It is necessary, after a clear indication of the legislative purpose, to 
delegate to the executive branch the task of fact-finding as a preliminary to the for
mulation of regulations for the purpose of giving effect to the expressed legislative 
intent.

C. Dunn, Federal Food, Drug & Cosmetic Act 1230 (1938). He then went on to dis
cuss many of the provisions authorizing regulations having the force and effect of law. Id. at 
1230-32. See also S. Wilson, Food and Drug Regulation 97-99, 105-07 (1942), Klein
feld, Legislative History of the Federal Food, Drug, & Cosmetic Act, 1 FOOD DRUG Cosm. 
L.J. 532, 539-40, 544-45 (1946).

24 Fuchs, Formulation and Review of Regulations Under the Federal Food, Drug, & Cos
metic Act, 6 Law & Contemp. Prob. 43, 46-48 (1939).

25See 21 U.S.C. §§ 371(e)-(g) (1964).

The proposal to permit the FDA to define foods in regulations hav
ing the force and effect of law divided Congress.23 Questions were 
raised concerning both the advisability of such, regulations and the pro
cedural safeguards necessary to prevent their arbitrary promulgation.24 
Congress, in the Federal Food, Drug, and Cosmetic Act of 1938, finally 
authorized the FDA to issue definitions and standards of identity and 
certain other regulations having the force and effect of law, but circum
scribed this authority with the strictest procedural limitations.25 These 
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limitations, contained in section 701 of the Act, require a public hearing 
on proposed regulations and detailed findings of fact based upon sub
stantial evidence developed in the record of the hearing.26 The statute 
also provides for judicial review of the regulations by a United States 
court of appeals on the petition of any person adversely affected by the 
regulations.27

26 21 U.S.C. § 371(e) (1964). The Federal Food, Drug, and Cosmetic Act is almost 
unique in requiring hearings prior to the issuance of rules of general applicability. See AT
TORNEY General, Manual on the Administrative Procedure Act 32-33 (1947).

2'21 U.S.C. § 371(f) (1964).
2S Section 701(e) and (f) procedures are made explicitly applicable to the promulgation of 

standards of identity for foods, labeling requirements for special dietary foods, regulations 
providing for issuance of permits to govern processing of foods which may be contaminated 
with micro-organisms, regulations establishing tolerances for poisonous or deleterious sub
stances added to foods, regulations fixing methods determining strength or purity of drugs, 
and regulations describing those drugs which must bear labeling indicating that they are habit
forming. See 21 U.S.C. §§ 371(e)-(f), 341, 343(j), 344(a), 346, 351(b), 352(d) & 352(h) 
(1964).

29 Standards of identity are given the force and effect of law by § 403(g), and dietary food 
regulations by § 403(j). 21 U.S.C. §§ 343(g) & (j) (1964). Permits for packing food 
which may be contaminated with micro-organisms are in effect exemptions from § 402(a)(4). 
21 U.S.C. § 342(a)(4) (1964). Regulations granting tolerances for poisonous and deleterious 
substances are in effect exemptions from § 402(a)(1). 21 U.S.C. § 342(a)(1) (1964). These 
exemptions by their very nature have the effect of law. Both regulations providing for tests 
for establishing purity of drugs and regulations designating those drugs which must bear 
warnings that they are habit-forming are given the force and effect of law by the sections of 
the Act which authorize the promulgation of such regulations. 21 U.S.C. §§ 352(b) & (d) 
(1964).

There is, however, no specific provision in the Federal Food, Drug, and Cosmetic Act 
which provides that a violation of a § 701(a) regulation is a violation of the Act. This omis
sion is probably due to the fact that Congress intended § 701(a) to authorize interpretive, not 
substantive, regulations.

Section 701 of the Federal Food, Drug, and Cosmetic Act is a schizo
phrenic statute. Section 701(a) authorizes the promulgation of regu
lations "for the efficient enforcement” of the Act, but sections 701(e), 
(f), and (g) set forth a detailed procedure for public hearing and judicial 
review of regulations promulgated only under sections of the statute 
other than section 701(a).28 Regulations subject to the procedural pro
visions of sections 701(e), (f), and (g) clearly have the force and effect 
of law.29 The question is whether section 701(a) regulations, lacking 
such procedural safeguards, also have that effect, or whether they are 
merely interpretive regulations.

In contrast to the great debate on the provisions for a public hearing 
and judicial review in section 701(e), (f), and (g), section 701(a) at
tracted almost no attention. The absence of this attention is in itself 
significant. Congress in 1938 was deeply divided on the question of 
whether the FDA should be able to promulgate definitions and standards 
of identity for foods and other regulations having the force and effect of 
law and ultimately granted this authority only with the strictest proce
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dural safeguards.30 None of these procedural limitations was applicable 
to section 701(a) regulations. It seems inconceivable that Congress, 
after five years of debate on the procedural limitations to be placed on 
the promulgation of some substantive regulations, would authorize the 
issuance of other regulations having the force and effect of law without 
debate and without any procedural safeguards. The possibility that this 
occurred is further diminished by the fact that if section 701(a) does 
authorize issuance of regulations having the force and effect of law, the 
sole limitation on this power is that the regulations further the "efficient 
enforcement of the Act,” a limitation which is so general that it is vir
tually nonexistent.31 If section 701(a) regulations are substantive, Con
gress gave the FDA a grant of power so broad that it literally swallows 
every other authority in the Act to issue regulations, including the much 
debated authority to issue definitions and standards of identity for foods.32 
It strains credulity to suggest that a Congress which carefully circum
scribed authority to issue substantive regulations with substantive and 
procedural limitations also delegated a rulemaking power to the FDA 
encompassing all of the specific rulemaking authority without providing 
any substantive or procedural limitations.33

30 One commentator regarded the dispute over judicial review of the FDA’s regulations as 
the last major battle of the campaign for new legislation. See Cavers, The Food, Drug, & 
Cosmetic Act of 1938: Its Legislative History and Its Substantive Provisions, 6 Law & Con- 
TEMP. PROB. 2, 20 (1939). This battle was caused mainly by the apple growers, who feared 
that the FDA would unreasonably restrict their use of pesticides under the new Act. See id. 
at 15, 20-21. This last dispute, however, was merely one aspect of the many objections to the 
FDA’s power to issue rules and regulations having the force and effect of law. See id. at 9.

31 Presumably, all regulations issued by the FDA further efficient enforcement of the Act.
32 Since there are no procedural limitations on § 701(a) regulations, and no substantive 

limitations save that they must further efficient enforcement of the Act, the Secretary could, if 
these regulations have the force of law, disregard all specific rulemaking authority in the Act 
and rely solely upon § 701(a), thereby circumventing the §§ 701(e)-(g) requirements of no
tice, hearing, and judicial review. 21 U.S.C. §§ 371(a), (e)-(g) (1964).

33 The proposed GMP regulations are an example of the unlimited power which the FDA 
finds in § 701(a) of the statute. The regulations were published in the Federal Register and 
industry was permitted to make written comments on them. However, presumably there will 
be no right to a public hearing, no requirement that the regulations be based upon detailed 
findings of fact, and no judicial review through the § 701(f) procedure, since §§ 701(e)-(g) 
are inapplicable to § 701(a) regulations. The FDA is asserting the right to issue regulations 
having the force and effect of law which regulate the facilities and operations of all interstate 
sellers of foods without giving these sellers the benefit of the procedural limitations which 
would apply if the FDA were attempting to issue a standard of identity for the least important 
food in the United States. 21 U.S.C. §§ 371(a), (e)-(g) (1964).

It is not necessary to depend solely upon inference to demonstrate 
that Congress did not intend to make section 701(a) regulations legally 
binding. The same conclusion is clear from Senate and House reports 
during the legislative history of the Federal Food, Drug, and Cosmetic 
Act. For example, the 1935 Senate bill contained two separate provi
sions for rulemaking power. Section 701(a) provided that the authority 
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to promulgate regulations for the efficient enforcement of the Act was 
vested in the Secretary34 35 and was identical to section 701(a) as ultimately 
adopted."0 Section 703, however, provided for the promulgation of cer
tain definitional and public health regulations under strict procedural 
safeguards.36 In referring to this section, the 1935 Senate report listed 
the specified regulations and stated: "While other regulations are author
ized for the purpose of making exemptions or for purely administrative 
operations, the only regulations imposing positive requirements are those 
listed above.”3' Thus, it was clear as early as 1935 that the language 
which ultimately became section 701(a) of the Act was not intended to 
confer substantive rulemaking authority on the FDA.

34 S. 5, 74th Cong., 1st Sess., as reported by the Senate Commerce Comm., March 13, 1935.
35 Compare id. § 701(a) with 21 U.S.C. § 371(a) (1964).
36 S. 5, 74th Cong., 1st Sess. § 703, as reported by the Senate Commerce Comm., March 

13, 1935.
37 S. Rep. No. 361, 74th Cong., 1st Sess. 23-24 (1935); S. Rep. No. 646, 74th Cong., 1st 

Sess. 10 (1935).
33 H.R. Rep. No. 2139, 75th Cong., 2d Sess. 9-10 (1938).
39 For the argument that only regulations issued under §§ 701(e)-(g) can implement the 

law, see Citizens Advisory Committee, Report on Food and Drug Administration, 10 FOOD 
Drug Cosm. L.J. 470-71 (1955).

The same conclusion is apparent from the House report on the bill 
which ultimately was enacted as the Federal Food, Drug, and Cosmetic 
Act. The House Report said:

Section 701 relates generally to regulations. In the case of regulations, 
the violation of which constitutes an offense, it is required that appro
priate notice of a public hearing be given and that adequate time shall 
be given after the promulgation of a regulation before it becomes ef
fective.

Section 701(e), (f), and (g) of the committee amendment set 
forth the procedure governing the formulation and judicial review of 
certain regulations to be issued by the Secretary. . . .

Such regulations are not merely interpretive. They have the force 
and effect of law and must be observed. Their violation may result in 
the imposition of criminal penalties, or in the confiscation of the goods 
involved if shipped in interstate commerce, or in their exclusion from 
the country if imported.38

The House therefore intended to make a sharp dichotomy between 
two very different types of regulations: Those under sections 701(e), 
(f), and (g) have the force and effect of law; those under section 701(a), 
which are not subject to the procedural limitations of sections 701(e), 
(f), and (g), are merely interpretive.39

The status of section 701(a) regulations was apparently clear when 
the Federal Food, Drug, and Cosmetic Act was enacted. In the leading 
symposium analyzing the Act, one commentator observed:
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The procedural and review provisions of the new Food, Drug, and 
Cosmetic Act apply to those regulations, enumerated in the procedural 
section, which operate with regulatory effect in the sense that they must 
be observed by private enterprises in production or marketing which is 
subject to the Act .... [OJther regulations, which do not directly con
trol private activity, are not subject to the same procedural and review 
provisions.40

40 Fuchs, The Formulation and Review of Regulations Under the Food, Drug, and Cos
metic Act, 6 Law & Contemp. Prob. 43, 44 (1939).

41 Id. at 44 n.18.
42 The regulations prescribing the nature and use of food processing facilities probably 

control private activity more directly than any heretofore issued under the Act. Perhaps the 
next most direct are §§ 409 and 706 concerning food and color additives. 21 U.S.C. §§ 348, 
376 (1964).

43 Barnard, Good Manufacturing Practices Regulations in the Food Industry, 22 Food 
Drug Cosm. L.J. 511-12 (1967).

44 United States v. 1500 Cases of Tomato Paste, 236 F.2d 208 (7th Cir. 1956).
45 Id. at 212.
46 A Utah state food inspector testified that the fly problem was nil and employees testified 

that the machinery and equipment was cleaned daily. Id. at 213. The trial court apparently 
accepted this testimony.

47 United States v. 1500 Cases of Tomato Paste, No. 54 C 1754 (N.D. Ill., Aug. 12, 1955), 
V. Kleinfeld & C. Dunn, Federal Food, Drug and Cosmetic Act: Judicial and Ad
ministrative RECORD, 1953-1957, at 62 (1958), aff’d in part, rev’d in part, 236 F.2d 208 
(7th Cir. 1956).

Section 701(a) was cited as authorizing regulations not directly con
trolling private activity.41 Paradoxically, it would be difficult to cite any 
FDA regulations which more directly control private activity than the 
GMP regulations now promulgated under that section.42

Although the FDA considered the possibility of GMP regulations 
during the early years of the Act,43 it was apparently the Smith Canning 
case44 which gave the greatest impetus to their issuance. In that case the 
FDA, on the basis of its inspection of a processing plant, seized ship
ments of tomato paste as adulterated, alleging that it had been prepared 
under insanitary conditions whereby it might have been contaminated 
with filth. The company contested the seizure. FDA inspectors testified 
that there was a migratory labor camp on the canning company’s prem
ises and introduced photographs of piles of trash, pools of «water, and 
dirty inoperative rest rooms in and around the camp.45 They also testi
fied that there were unscreened openings permitting flies to get into the 
plant and that there was dried and rotting tomato on machinery used for 
processing food. Other witnesses testified to the contrary.46 The district 
court granted a judgment in favor of the Smith Canning Company47 and 
the Government appealed.

The Seventh Circuit affirmed, holding that the Government had 
failed to prove that the labor camp was close enough to the plant to 
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affect the conditions under which the tomato paste was prepared, packed, 
or held and that in view of the conflicting evidence, the trial court had 
not clearly erred in rejecting the FDA inspectors’ testimony that there 
were flies in the plant and dried tomato on the machinery.48 49 Thus, the 
judgment in Smith Canning turned upon the Government’s failure to 
prove facts indicating the insanitary conditions prohibited by section 402 
(a)(4) of the Act. In reviewing the law applicable to the case, however, 
the court said:

48 236 F.2d at 213-14. The appellate court, however, reversed a holding of the trial judge 
that other cases of tomato paste were not adulterated because of mold. Id. at 215.

49 Id. at 212 (emphasis added).
30 Id. The problem of imprecise standards dominated Smith Canning. An example of 

this is the court’s treatment of canned tomato paste seized because it contained filthy material. 
Noting that some rot or mold exists in all food, the court gave the force of law to an FDA 
administrative tolerance of 40% under the Howard Mold Count method of measurement. Id. 
at 210-12. A standards problem was also raised by testimony that the Smith cannery was 
better than most in regard to flies. Id. at 213.

31 Paradoxically, under the GMP regulations, the FDA adopts local standards to deter
mine what constitutes "adequate" compliance with federal law. See GMP Regs. § 128.1, at 
17,980. Since presumably local plants obey local laws, it would seem that the FDA now 
thinks the average cannery is adequately sanitary. See note 5 supra and accompanying text.

Section 342(a) (4) provides that food is adulterated if it is "packed, 
or held under insanitary conditions whereby it may have been con
taminated with filth.” Whether or not a given factory is insanitary 
under this subsection is, of course, a question of fact, but the standard 
is so expressed, perhaps unavoidably, that the decision is likely to be 
highly subjective. Therefore, when we are dealing, as here, with prod
ucts that, admittedly, will not affect the public health or sensitivities, 
we have a natural tendency to equate the standard with the average 
condition of canneries throughout the country, If the Federal Food and 
Drug Administration desires to improve that average, it would be more 
likely to receive the support of the courts if it promulgated regulations 
which provided detailed standards as to cleaning procedures, screens, 
hygienic facilities, etc., publishing them to food packers as the requisites 
for complying with 21 U.S.C.A. § 342(a)(4), and then seizing food 
packed in plants not meeting the specific standards set.™

In analyzing this language, which is credited with inspiring the issu
ance of the proposed GMP regulations, there are three significant points:

(1) The court did not recommend that the FDA attempt to improve 
the average condition of plants by promulgating GMP regulations; it 
merely said that if the FDA desired to improve the average, it would be 
more likely to receive judicial support if it issued such regulations.50 
Whether the sanitary conditions in the average plant needed improve
ment was a judgment to be made by the FDA, and presumably, the 
FDA could, in the absence of GMP regulations, force below average 
plants to improve their condition. The FDA apparently erred in Smith 
Canning by not trying to prove that the Smith plant was below average.51
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(2) The court did not review the FDA’s power to promulgate sub
stantive regulations governing plant sanitation. In its dicta, the court 
simply assumed that the FDA had the authority to promulgate standards 
for sanitation and opined that the FDA would receive more support from 
the courts in raising the average sanitation levels if it first promulgated 
such standards.52 Smith Canning thus supports the view that it would 
be desirable to have GMP regulations if the FDA is trying to improve 
sanitation practices. It offers no authority, however, for the issuance of 
these regulations and, more particularly, no assistance in determining 
whether such regulations, if issued, are substantive or interpretive.

(3) The type of standards which the court considered helpful in rais
ing sanitation levels were "detailed standards as to cleaning procedures, 
screens, hygienic facilities, etc.”53 The proposed GMP regulations pro
vide that "equipment shall be maintained in a sanitary condition through 
cleaning as frequently as necessary to prevent contamination,” that plants 
shall have "adequate screening,” and that employees shall "conform to 
hygienic practices while on duty.”54 These are not the "detailed stand
ards” or "specific standards” contemplated by the court in Smith Can
ning. The presently proposed regulations are so abstruse thgt they are 
not standards at all, and, while they may have merit as guidelines or 
platitudes, they find no legitimate parentage in Smith Canning.

52 236 F.2d at 212.
53 Id. As for mold tolerances, the court felt it was not the proper body to define broad 

standards applicable in particular cases since courts know neither what is necessary for the 
public health nor what can reasonably be expected from the canning industry. The court fur
ther said that the standard should not be determined individually in each case but that there 
should be definite standards. Id. at 211. Yet the GMP regulations are so vague that in each 
new case courts would have to determine what was necessary for the public health, what rea
sonably could be expected from industry, and what standard should be applied. How else 
could the court determine whether a road was "excessively dusty," or whether employees fol
lowed "hygienic practices”?

54 GMP Regs. §§ 128.6(c), 128.3(b)(6), 128.8(b)(1), at 17,980-82. It is submitted that 
these regulations do no more than identify the same general areas identified by the Smith 
Canning court as needing standards.

Despite Smith Canning, there are indications that the FDA never has 
considered itself to have the authority to issue GMP regulations having 
the force and effect of law. William W. Goodrich, Assistant General 
Counsel for Food and Drugs in the Department of Health, Education, 
and Welfare, reviewed the Smith Canning case in 1957 as follows:

The Smith Canning Company case, decided by the Seventh Circuit in 
July, is a significant food case. . . . We were told that if we wish to im
prove this national average, we should do so by promulgating regulations 
specifying the sanitary measures to be taken. Once such regulations 
were promulgated, the court indicated, they likely would be given the 
force of law. . . .

It is difficult for one to find in the statute authority to promulgate 
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a code of sanitation, but if the national-average rule is followed and it 
should become necessary in simple filth cases to establish on a case-to- 
case basis what those average conditions are, we shall have to consider 
further the court’s suggestion about the code.55 56 57

55 Goodrich, Judicial Progress in 1956, 12 Food Drug Cosm. L.J. 81, 87 (1957) (empha
sis added). See also Goding, The Impact of the Administrative Procedure Act on the Admin
istration of the Federal Pood, Drug, and Cosmetic Act, 2 FOOD DRUG COSM. L.Q. 139, 144 
(1947).

56 Indeed, it may be considerably' more difficult to get a court to hold that the FDA has such 
power since Congress in 1962 explicitly provided that drugs must be manufactured in con
formity with "current good manufacturing practice” and regulations adopted defining this 
phrase are merely interpretive. See 21 U.S.C. § 351(a)(2)(B) (Supp. II, 1965-1966). See 
also 30 Fed. Reg. 932-33 (1965); Pendergast & McMurray, The Constitutionality of the Good 
Manufacturing Practices Provision of the Federal Food, Drug and Cosmetic Act, 23 BUS. Law 
445, 449 (1968); Crowley, Current Good Manufacturing Practice, 21 FOOD DRUG COSM. 
L.J. 137, 141 (1966). When the FDA is limited to interpretive regulations under a statute 
requiring current good manufacturing practices for drugs, it would seem unlikely that the 
FDA could promulgate substantive GMP regulations for foods in the absence of such a statute.

One other recent development should be mentioned because some apparently find it rele
vant. The recent Supreme Court decisions, Toilet Goods Ass’n v. Gardner, 387 U.S. 158 
(1967), and Abbott Labs. v. Gardner, 387 U.S. 136 (1967), have been cited as indicating both 
that interpretive GMP regulations may have the force of law and that they do not have the 
force of law. Compare Barnard, Good Manufacturing Practices Regulations in the Food In
dustry, 22 Food drug Cosm. L.J. 511, 513-14 (1967), with Pendergast & McMurray, supra. 
Both conclusions seem erroneous. The Supreme Court never passed upon the effect of the 
regulations, but merely said that they "purport to be directly authorized by the statute” and 
"purport to give an authoritative interpretation” of the statute. See Abbott Labs. v. Gardner, 
supra at 151, 152. This was enough to place the plaintiffs in danger and give them a jus
ticiable issue under the Declaratory Judgment Act; they did not have to violate the regulations 
and offer themselves as potential criminals to get judicial review. Thus, the Supreme Court 
held only that the action was properly brought and remanded the case to the circuit court to 
review the case on its merits.

57 See generally Hearings Pursuant to S. Res. 52 Before the Subcomm, on Antitrust and 
Monopoly of the Senate Judiciary Comm., 87th Cong., 1st Sess. (1961-1962).

58 For a summary of the conclusions reached during the 1962-1963 Senate Hearings, see
Report on S. 387 by the Subcomm, on Antitrust and Monopoly of the Senate Judiciary Comm..
88th Cong., 2d Sess. 7-11 (1964).

There have been no relevant amendments to the statute since 1957, and 
there is no reason to believe that it would be any easier today to find 
support for these regulations than it would have been in 1957.0(1

If any further proof were needed that the FDA has no authority to 
issue GMP regulations having the force and effect of law under Section 
701(a) of the Federal Food, Drug, and Cosmetic Act, that proof is inher
ent in the testimony of FDA witnesses during the recent Fair Packaging 
and Labeling Hearings. These hearings began with an investigation in 
1961-1962 into current food packaging and labeling practices/' The 
investigation indicated that some food products did not have their net 
weight and other information required by law printed prominently and 
conspicuously on their principal display panels.58 * * A basic question was 
whether the FDA had the authority to issue substantive regulations pre
scribing the type size and location necessary to make the net contents 
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port to establish criteria for compliance with section 402(a)(4) of the 
Act are invalid. If the FDA desires to issue GMP regulations, they must 
be either interpretive regulations or guidelines. Interpretive regulations 
may be given the force and effect of law in individual cases if the regula
tions do not alter or add to the Act and if the court agrees with the 
agency’s interpretation of the statute.64 Guidelines are administrative 
recommendations and have no legal status.65

64 See United States v. Antikamnia Co., 231 U.S. 654 (1914). See also 1 K. Davis, Ad
ministrative Law Treatise § 5.03 (1958).

63 See note 14 supra.
66 For example:
(1) Unused equipment that may constitute an attractant to insects cannot be kept within 

the immediate vicinity of the plant. GMP Regs. § 128.3(1). But if, in fact, the equipment 
has not attracted insects, it is not an insanitary condition.

(2) Plants and facilities must be of a suitable size, construction, and location to facilitate 
maintenance. Id. § 128.3(b). If, however, plants and facilities do not meet this standard but 
still are kept clean, there is no insanitary condition.

(3) Plant equipment and utensils must be readily cleanable. Id. § 128.4. If, however, 
the not readily cleanable equipment and facilities are in fact kept clean, there is no insanitary 
condition.

(4) Plant records must be kept for two years. Id. § 128.7(i). However, this may have 
no effect at all on sanitation.

(5) Plant personnel must have proper education or training. Id. § 128.8(c). How
ever, a man with neither could be running a sanitary plant.

See also text accompanying note 14 supra.
The FDA regulations insofar as they are definite do, in general, recommend desirable 

sanitary practices. However, there is no doubt that these regulations exceed a mere interpre
tation of the Act. Indeed, they do not even purport to be an interpretation of the Act; they 
purport to be legislative regulations.

67 The regulations now extend to the location and grounds of the plant, although food may 
not be prepared, packed, or held anywhere except in the plant and although these surrounding 
conditions may have no effect upon conditions inside the plant. See id. § 128.3.

68 See note 66 supra. In general, the GMP regulations describe the most satisfactory con
ditions and equipment rather than those required by law. In their present form, therefore, 
they are more guidelines than legal requirements. Indeed, despite Smith Canning, it would 
seem that issuing guidelines is generally a more appropriate method of improving average 
sanitation practices than is attempting to legislate them out of existence. Query whether 
Congress really intended to describe the average plant as insanitary under the Federal Food, 
Drug, and Cosmetic Act? If not, can the FDA interpret the statute as outlawing average sani
tation practices when the Supreme Court has said that the FDA cannot alter or add to the 
statute? See United States v. Antikamnia Co., 231 U.S. 654, 666 (1914).

The proposed GMP regulations now contain many requirements 
which far exceed the simple statutory command that food must not be 
prepared, packed, or held under insanitary conditions.66 The regulations 
attempt to control plant areas other than those where food is prepared, 
packed, or held.6' Many of the prohibitions and requirements of the 
regulations regulate practices which may or may not affect the conditions 
under which food is prepared, packed, or held, depending upon other 
conditions and practices in the individual plant.68 The GMP regulations 
are thus not a proper interpretation of the statute; they instead extend 
the Act by prescribing generic sanitation requirements and, therefore, 
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could not be made valid by reissuance in interpretive form without exten
sive redrafting.69 70

69 Cf. Toilet Goods Ass’n v. Gardner, RD. Cosm. L. Rep. 5 40,285 (S.D.N.Y., Jan. 8, 
1968). The court here rejected the FDA’s theory that every regulation which carries out the 
purposes of the Federal Food, Drug, and Cosmetic Act is valid, making it clear that the FDA’s 
authority to make regulations must be determined in the light of the legislative history of the 
Act and its amendments and in the light of the FDA’s own prior interpretations of the Act. 
This decision, unless reversed, is an authoritative answer to the FDA contention that every 
interpretive regulation which furthers consumer protection and the other purposes of the Act 
is valid. See note 60 supra.

70 Confusion about the presently proposed GMP regulations seems to extend to the FDA 
itself. In a recent article, an FDA official describes the regulations as providing both an "ob
jective standard” and “clear cut regulations which everyone understands,” although one of 
the principal problems of the regulations is that they are so vague that the}' provide a purely 
subjective standard. Barnard, The Need for Formal GMP Guidelines in the Food Industry, 
23 Food drug Cosm. L.J. 4, 6, 7 (1968); see text accompanying notes 5-13 supra. The same 
official feels that a federal standard will help guide local officials. Barnard, supra at 7. Yet 
it seems that varying local standards are in many instances being adopted by the FDA. See 
note 5 supra.

All of us have an interest in improving sanitation practices in the food industry. Industry 
lawyers would welcome guidelines on sanitation to help improve their present practices. 
Guidelines should, however, be labeled and written as such and should be made as specific as 
possible if they are to achieve their intended purpose.

When an agency administers a statute which contains criminal pen
alties, it should be particularly careful to remain within the scope of the 
authority delegated by Congress. Prompt reissuance of the GMP regula
tions as guidelines would be in the interest of the Government, industry, 
and the consumer.'0
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NOTES

PAROLE REVOCATION IN THE FEDERAL SYSTEM

During the past sixty years,1 parole has become an intricate part of 
the criminal justice process in this country. Originating from a public 
concern over inhumane treatment of prisoners and insanitary conditions 
in the jails,2 parole has evolved into a method of selectively releasing an 
offender from an institution before the completion of his maximum sen
tence3—a method whose object is to protect society and provide the of
fender with continuing treatment in the community.4 As part of the 
general program to rehabilitate federal prisoners, Congress established 
the United States Board of Parole and gave it a skeletal statutory author
ity.5 Left unanswered by the statute, however, was the problem of de
veloping specific guidelines for the revocation of parole.

1 The first American parole statute was enacted by the New York legislature in 1877. 
N.Y. Laws of 1877, ch. 173, § 5. In 1910, Congress extended parole to the federal correctional 
system. Act of June 25, 1910, ch. 387, § 1, 36 Stat. 819-

2 E.g., Sharp, Modern Sentencing in Federal Courts: The Effect on Probation and Parole, 
12 Am. U.L. Rev. 167, 168 (1963).

3 Under the federal statute an adult prisoner is eligible for parole after serving one-third of 
his total sentence or after 15 years if his sentence is for more than 45 years or for life. 18 
U.S.C. § 4202 (1964). A prisoner who is not released through this process is entitled to re
lease as a matter of right after serving his sentence less credit for good time behavior and in
dustrial good time. Id. §§ 4161-63. A "mandatory releasee” is treated as a parolee and is 
subject to supervision by the U.S. Board of Parole until the expiration of the maximum term 
for which he was sentenced less 180 days. Id. § 4164.

4 Rehabilitation is theoretically the purpose of parole. See Comment, Freedom and Re
habilitation in Parole Revocation Hearings, 72 YALE L.J. 368, 370 (1962). Nevertheless, 
more practical pressures also influence parole boards in their decisions. The sheer volume 
of prison traffic, overtaxed prison facilities, and indirect costs of confinement such as the addi
tion of the prisoner’s dependents to the public welfare rolls have made the grant of parole an 
almost automatic decision. See, e.g., Note, Parole: A Critique of Its Legal Foundations and 
Conditions, 38 N.Y.U.L. Rev. 702, 706 (1963). Of the practical aspects of parole, Chief Jus
tice Warren has stated: "If we had no adjusted release of prisoners, it would be but a few years 
until we would need many times the number of prisons with many times the capacity of those 
we have today. I am sure the future of penology is not to be found in any such solutions.” Id. 
at 706 n.32, quoting National Conference on Parole, Parole in Principle and Prac
tice 29 (1957).

5 18 U.S.C. §§ 4201-10 (1964).
6 Id. § 4207.

The federal parole statute is silent as to procedural safeguards in 
parole revocation hearings, save for the requirement that a retaken 
parolee "shall be given an opportunity to appear before the Board, a 
member thereof, or an examiner designated by the Board.”6 Due to the 
lack of congressional delineation of the scope and quality of this "op
portunity to appear,” formalization of revocation procedures has been 
left to administrative implementation and judicial construction of the

705
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parole statute. Currently parole revocation is a three-part process. The 
first stage is the issuance of an administrative warrant' and the retaking of 
the parolee? The second critical step is a preliminary interview with a 
United States Probation Officer in the district in which the parolee is be
ing held to determine whether there was satisfactory evidence for the is
suance of the warrant and whether the parolee is entitled to a local revo
cation hearing? The final stage is the revocation hearing before the 
Board or an examiner designated by the Board, to determine whether 
parole shall be revoked.10

" Id. § 4205. 
s Id. § 4206.
9 28 C.F.R. § 2.40 (1967); United States Bd. of Parole, Rules at 24 (1965) [here

inafter cited as Rules].
10 18 U.S.C. § 4207 (1964).
11 See, e.g., Burns v. United States, 287 U.S. 216, 218 (1932); Hiatt v. Compagna, 178 

F.2d 42, 45 (5th Cir. 1949), aff’d by an equally divided Court, 340 U.S. 880 (1950); c/. 
Escoe v. Zerbst, 295 U.S. 490 (1935) (probation). But see Fleenor v. Hammond, 116 F.2d 
982 (6th Cir. 1941).

12This theory basically rests upon a dual foundation: first, that the parolee was originally 
deprived of his liberty according to due process of law with all the protections of an adversary 
proceeding; and second, that the state has complete freedom to require a prisoner so convicted 
to remain in prison for the length of the term set by the sentencing judge. Thus, early release 
is a privilege granted by the state and is not a right which a prisoner can claim unless it is 
specifically granted by statute. See, e.g., Sklar, Law and Practice in Probation and Parole Re
vocation Hearings, 55 J. Crim. L.C. & P.S. 175, 193 (1964); Note, Parole Revocation Pro
cedures, 65 Harv. L. Rev. 309, 310 (1951).

13 Hiatt v. Compagna, 178 F.2d 42, 45 (5th Cir. 1949), ajf’d by an equally divided Court, 
340 U.S. 880 (1950).

14 See, e.g., Hyser v. Reed, 115 U.S. App. D.C. 254, 318 F.2d 225 (en banc), cert, denied,

Until little more than a decade ago, the federal judiciary dealt with 
parole revocation mainly by practicing the doctrine of judicial abstention. 
The underlying rationale was that conditional release was a "privilege” 
and not a "right,”* 11 and whatever procedural safeguards a parolee threat
ened with revocation claimed were his only by a legislative act of grace.12 
A federal prisoner, in the custody of the Attorney General, was viewed 
as serving his sentence both within and without the prison walls; parole 
was considered a part of the treatment process. This attitude was illus
trated by the statement of one court that the whole matter of parole 
should be "left to the informed discretion of [parole boards and] . . . 
court action is not a part of it.”13

The last ten years, however, have seen a halting but discernible trend 
toward adopting at least minimal procedural safeguards for the parole 
revocation hearing. Federal courts have not abandoned the privilege 
theory, nor have they held that a parolee threatened with revocation of 
his parole is entitled to adversary rights on constitutional due process 
grounds.14 Yet, within the context of the privilege theory, the courts
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have begun to alter the unbridled discretion of the parole board by in
terpreting the parole board statute in the light of procedural regularity 
and what they consider to be fundamental fairness. Thus, a parolee may 
be accompanied by retained counsel at his revocation hearing"' and has 
the right to present the testimony of voluntary witnesses before the 
Board.10 He is not, however, entitled to have counsel appointed for 
him,11 nor does he have available the power of compulsory process to 
subpoena recalcitrant witnesses.* * 15 * 17 18 This Note will examine and evaluate 
current Parole Board practices as they reflect these decisions, and examine 
what further procedural safeguards are required and why.

375 U.S. 957 (1963); Martin v. United States Bd. of Parole, 199 F. Supp. 542 (D.D.C. 1961).
But cf. Fleenor v. Hammond, 116 F.2d 982 (6th Cir. 1941).

15 Robbins v. Reed, 106 U.S. App. D.C. 51, 269 F.2d 242 (1959); Rules at 25.
10 Reed v. Butterworth, 111 U.S. App. D.C. 365, 297 F.2d 776 (1961); Rules at 25.
17 Jones v. Rivers, 338 F.2d 862 (4th Cir. 1964); Hyser v. Reed, 115 U.S. App. D.C. 254, 

318 F.2d 225, cert, denied, 375 U.S. 957 (1963).
18 Hyser v. Reed, 115 U.S. App. D.C. 254, 318 F.2d 225, cert, denied, 375 U.S. 957 (1963).
19 18 U.S.C. § 4203(a) (1964). The section provides:

If it appears to the Board . . . that there is a reasonable probability that [the] pris
oner will live and remain at liberty without violating the laws, and if in the opinion 
of the Board . . . release is not incompatible with the welfare of society, the Board 
may in its discretion authorize the release of such prisoner on parole.

Such parolee shall be allowed in the discretion of the Board, to return to his 
home, or to go elsewhere, upon such terms and conditions ... as the Board shall 
prescribe, and to remain, while on parole, in the legal custody and under the control 
of the Attorney General, until the expiration of the maximum term or terms for 
which he was sentenced.

Each order of parole shall fix the limits of the parolee’s residence ....
Id. Since the grant of parole is a privilege, the Board may qualify the liberty given a parolee 
by imposing conditions, the violation of which is grounds for termination of that liberty. E.g., 
United States ex rel. Jacobs v. Bare, 141 F.2d 480 (6th Cir.), cert, denied, 322 U.S. 751 
(1944).

20 United States Bd. of Parole, Parole Form H-8 (Rev. Jan. 1967).
21 Id.
22 Id., Condition 7.

Pre-Revocation Procedures

CONDITIONS OF PAROLE

The grant of parole is conditioned upon the prisoner’s abiding by 
"such terms and conditions ... as the Board shall prescribe.”19 The cer
tificate of parole issued by the Board lists twelve standard conditions to 
which the parolee must subscribe2" and a provision that special conditions 
or modifications may be added at any time.21 The principal condition is 
a prohibition against any conduct that would be subject to criminal prose
cution,22 but, in addition, there are a number of "technical conditions”— 
restrictions on areas of personal conduct where the ordinary citizen is 
normally free to act. The parolee, for example, must secure permission
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before changing employment23 or travelling outside the district in which 
he lives.24 Whether or not the parolee assents to these conditions, he is 
bound by the fact that he accepted release.20

23 Id., Condition 9.
24 Id., Condition 3. The parolee’s contact with and reports to the probation officer (Con

ditions 4-6), support of dependents (Condition 9), personal associations (Condition 11), and 
use of alcohol to excess and possession of drugs and firearms (Conditions 10, 12) are also reg
ulated.

25 Robinson v. Willingham, 369 F.2d 688 (10th Cir. 1966); Singleton v. Looney, 218 
F.2d 526 (10th Cir. 1955); Gould v. Taylor, 153 F. Supp. 71 (M.D. Pa. 1957).

26 18 U.S.C. § 4203 (1964); accord, United States v. Bender, 313 F.2d 243 (6th Cir. 
1963); Hiatt v. Compagna, 178 F.2d 42 (5th Cir. 1949), aff’d by an equally divided Court, 
340 U.S. 880 (1950); United States ex rel. Jacobs v. Bare, 141 F.2d 480 (6th Cir.), cert, 
denied, 322 U.S. 751 (1944).

27 Brest v. Ciccone, 371 F.2d 981 (Sth Cir. 1967); United States ex rel. McCreary v. Ken
ton, 190 F. Supp. 689 (D. Conn. I960).

28 See generally French, Unconstitutional Conditions: An Analysis, 50 Geo. L.J. 234 
(1961); Note, Unconstitutional Conditions, 73 Harv. L. Rev. 1595 (I960).

29 Cf. Kent v. Dulles, 357 U.S. 116, 130 (1958); United Pub. Workers v. Mitchell, 330 
U.S. 75, 100 (1947).

30 18 U.S.C. § 4203(a) (1964), quoted note 19 supra.
31 "[Rehabilitation of the convict in a manner consistent with public safety is most fre

quently articulated as [parole’s] dominant aim.” Comment, Freedom and Rehabilitation in 
Parole Revocation Hearings, 72 Yale L.J. 368, 370 (1962); see Hyser v. Reed, 115 U.S. App. 
D.C. 254, 264, 318 F.2d 225, 235, cert, denied, 375 U.S. 957 (1963). Interestingly, the re
habilitative purpose of parole is not expressly mentioned in any of the parole statutes.

32 See Hearings on H.R. 8596 Before the Subcomm, on the District of Columbia Appro
priations for Fiscal Year 1968 of the Senate Comm, on Appropriations, 90th Cong., 1st Sess., 
pt. 3, at 2976 (1967) (testimony of Walter Dunbar, Chairman, United States Board of Pa
role) [hereinafter cited as Parole Hearings}.

33 This type of challenge assumes special importance since the majority of revocations are 
for technical violations. Interview with Ziegel W. Neff, Chairman, Youth Correction Division, 
United States Board of Parole, in Washington, D.C., Oct. 27, 1967.

34 Review has traditionally been limited only to an inquiry as to whether the Board made

The fixing of parole conditions is "in the discretion of the Board.”20 
Although the outer limits of this discretion have never been defined, it 
is obvious that, while there is an absolute discretion as to the grant of 
parole,2' unconstitutional conditions may not attach to such a grant.“6 27 28 
For example, a parolee could not be required to worship at a particular 
church or join a political party.29 While the statute speaks only of the 
"welfare of society” as a standard for setring conditions,30 it would seem 
that the conditions ought to bear a reasonable, relation not only to the 
community’s protection but to the success of the parolee’s rehabilitation 
as well.31 A prohibition against the use of any alcoholic beverage is rea
sonable when the parolee has been convicted of drunken assault but argu
ably not reasonable when the parolee has been convicted of forgery.32 
The reasonableness of a "technical condition” can theoretically be tested 
after revocation by the parolee’s claim that its violation did not render 
him a poor parole risk,33 but judicial review of conditions has been ex
tremely limited.34
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The United States Board of Parole’s exercise of discretion in this area 
has been little challenged, perhaps because its standard conditions, espe
cially in comparison with those of state boards,3'1 generally appear fair 
and not unduly inhibitive.

a finding on the parole risk issue. Hyser v. Reed, 115 U.S. App. D.C. 254, 271, 318 F.2d 225, 
242, cert, denied, ypy U.S. 957 (1963). But see Shelton v. United States, 388 F.2d 567 (D.C. 
Cir. 1967); note 245 infra and accompanying text.

In a case where a condition was challenged outside a revocation hearing, an application for 
enjoinment of a travel restriction by a parolee on grounds that it imposed an undue and in
equitable hardship upon him was denied as being a judicial invasion of the Board’s discretion. 
United States v. Bender, 313 F.2d 243 (6th Cir. 1963). The court advised the parolee to 
make application to the Board for relief from the allegedly onerous conditions. Id. at 245.

35 See generally Note, Parole: A Critique of Its Legal Foundations and Conditions, 38 
N.Y.U.L. REV. 702 (1963). For example, without permission, a parolee may not marry (39 
states), drive or own a motor vehicle (37 states), or consume alcoholic beverages (26 states). 
Id. at 723-24.

36 18 U.S.C. § 4205 (1964). This statute provides:
A warrant for the retaking of any United States prisoner who has violated his 

parole, may be issued only by the Board of Parole or a member thereof and within 
the maximum term or terms for which he was sentenced. The unexpired term of 
imprisonment of any such prisoner shall begin to run from the date he is returned 
to the custody of the Attorney General under said warrant, and the time the prisoner 
was on parole shall not diminish the time he was sentenced to serve.

37 2 8 C.F.R. § 2.35 (1967); Rules at 22-23. It has been suggested that issuance of a 
revocation warrant should be the conclusion, not the initiation, of the revocation process. 
Hyser v. Reed, 115 U.S. App. D.C. 254, 287, 318 F.2d 225, 258 (Fahy, J., dissenting), 
cert, denied, 375 U.S. 957 (1963). Judge Fahy urged that the plain reading of § 4205’s 
provision that a warrant issue against a parolee " ’who has violated his parole’ ” requires "a 
finding of violation before a warrant is issued and the parolee is retaken.” Id. (emphasis 
added). The procedure recommended by Judge Fahy gains particular cogency in light of 
the Parole Board’s new policy of issuing warrants for parolees arrested while on parole and 
released through the Bail Reform Act. See note 55 infra and accompanying text.

38 18 U.S.C. § 4205 (1964). The Board lacks inherent power to issue warrants but 
derives its power from Congress through delegation by the Attorney General. Hyser v. 
Reed, 115 U.S. App. D.C. 254, 270, 318 F.2d 225, 241, cert, denied, 375 U.S. 957 (1963), 
citing 18 U.S.C. § 4205 (1964), and 28 C.F.R. § 2.37 (1967). A vote of two of three mem
bers of the Board is required to overrule a member’s decision to issue a warrant. 28 C.F.R. § 
2 (1967); Rules at 23.

39 Information concerning alleged violations may come from various sources: private 
citizens, police, members of the parolee’s family. Hyser v. Reed, 115 U.S. App. D.C. 254, 
269, 318 F.2d 225, 240, cert, denied, 375 U.S. 957 (1963). If the alleged violation is of a 
"technical condition,” the information is usually brought to the Board through an applica
tion made by the probation officer. Interview with Ziegel W. Neff, Chairman, Youth Cor
rection Division, United States Board of Parole, in Washington, D.C., Oct. 27, 1967.

40 28 C.F.R. § 2.35 (1967); Rules at 22.

ISSUANCE AND EXECUTION OF PAROLE WARRANTS

The parole revocation process begins when the Board issues a war
rant"1’ for the retaking of a parolee.3' A warrant may be issued by any 
member of the Board"s if he believes that the facts alleged in the com
plaint,33 * 35 36 37 38 39 if true, constitute "satisfactory evidence” of a parole violation.40 
The warrant may be issued at any time within the term for which the 
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parolee was sentenced,41 and serves not only to return him to the physical 
custody of the Attorney General but also to give him sufficient notice 
of the charges so that he may prepare a defense.42 Even in the absence 
of notice of specific charges before the revocation hearing, however, the 
jurisdiction of a revocation order is sustained if the parolee does not dis
pute the fact of violation.43 The warrant should also state that an officer 
appointed by the Board will interview witnesses designated by the parolee, 
summarize their statements, and send a digest of the remarks relating to 

41 18 U.S.C. § 4205 (1964). Parolees in the federal system are separated into two distinct 
classes: mandatory releasees and conditional parolees. Mandatory releasees are prisoners who 
automatically qualify for parole status when they accumulate good time credits equal to the 
unserved portion of their sentence. Id. § 4163. Such credits are earned by observance of 
prison rules and by prison employment or exceptionally meritorious service. Id. §§ 4161-62. 
Conditional parolees, however, gain parole status only through exercise of the Board’s dis
cretion and not on claim of right. Id. §§ 4202-03.

Once released, both mandatory releasees and conditional parolees are under the super
visory power of the Board and must abide by its parole conditions at risk of revocation. See 
note 3 supra. The federal penal system is one of the few to require a mandatory releasee to 
submit to the same procedures as the conditional parolee. S. Rubin, The Law of Criminal 
Correction 312 (1963).

The mandatory releasee’s parole ends 180 days prior to the completion of his full sen
tence. 18 U.S.C. § 4164 (1964). In Birch v. Anderson, the D.C. Circuit held that the 180- 
day termination period reflected Congress’ belief that little rehabilitation can be achieved 
and much aggravation aroused by a late retaking and that minimal results would not justify 
further overburdening correctional facilities. 123 U.S. App. D.C. 153, 157-59, 358 F.2d 520, 
524-26 (1965) (Fahy, J.); accord, Nave v. Bell, 180 F.2d 198, 200 (6th Cir. 1950). It would 
seem that this rationale is equally applicable to an early termination for conditional parolees 
but such a construction of § 4205 has been rejected. Chieppa v. Krimsky, 169 F. Supp. 337, 
343 (S.D.N.Y. 1959). See also Hogan v. Zerbst, 101 F.2d 634 (5th Cir. 1939) (parolee 
retaken on last day of his sentence); Clark v. Suprenant, 94 F.2d 969 (9th Cir. 1938) (parolee 
retaken within last minutes of his sentence). However, the omission of the 180-day termina
tion can hardly be attributed to legislative oversight and the distinction undoubtedly reflects 
congressional intent. Chieppa v. Krimsky, 169 F. Supp. 337, 342 (S.D.N.Y. 1959).

Whether the phrase "within the maximum term” in § 4205 precludes issuance of a war
rant after the beginning of the 180-day termination period of a mandatory releasee’s sentence 
has been disputed. One view is that a warrant may be issued within the 180-day period if 
the violation occurred before it. Schiffman v. Wilkinson, 216 F.2d 589 (9th Cir. 1954); 
accord, Taylor v. Godwin, 284 F.2d 116 (10th Cir. I960); Nave v. Bell, 180 F.2d 198 
(6th Cir. 1950). The Eighth Circuit, citing Schiffman approvingly (and mistakenly), held 
just the opposite. Sprouse v. Settle, 274 F.2d 681, 683 (8th Cir. I960); accord, Carswell 
v. Parker, 385 F.2d 645 (D.C. Cir. 1967); Buchanan v. Blackwell, 372 F.2d 451 (5th Cir. 
1967). Even under this latter interpretation, a warrant issued during the preceding period 
may be executed in the last 180 days. Carswell v. Parker, supra', see Lavendera v. Taylor, 234 
F. Supp. 703 (D. Kan. 1964).

42Hyser v. Reed, 115 U.S. App. D.C. 254, 271, 318 F.2d 225, 242, cert, denied, 375 
U.S. 957 (1963). If the alleged violation is not a conviction for a crime committed on parole, 
then either the warrant itself or a copy of the application for the warrant must be attached 
stating the charge "with such specificity as to events, places, dates and names as will enable 
the parolee to meet the claim that he has violated a condition of parole.” Id. at 274, 318 
F.2d at 245.

43 Boddie v. Weakley, 356 F.2d 242, 245 (4th Cir. 1966); cf. United States ex rel. McCreary 
v. Kenton, 190 F. Supp. 689, 691 (D. Conn. I960). Lack of "satisfactory evidence” for, or 
irregularity in, the issuance of the warrant is unimportant if the warrant brings the parolee 
before the Board which has continuous and exclusive jurisdiction over him. Hiatt v. Com- 
pagna, 178 F.2d 42, 46 (5th Cir. 1949), aff’d by an equally divided Court, 340 U.S. 880 
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the alleged violation to the Board.44 45 However, this information has not 
as yet been incorporated into the standard warrant.40

(1950); cf. United States ex rel. Bilokumsky v. Tod, 263 U.S. 149 (1923)(otherwise valid 
deportation not voided by irregular arrest of alien). The fact that a parolee is by his status 
already within the custody of the Attorney General limits his right to challenge the warrant 
on grounds of probable cause:

[A parole warrant] proceeds upon ... a different premise and serves a different 
purpose than [an arrest warrant] .... A released prisoner is not a free man .... 
Consequently, it cannot be said that the retaking of a prisoner who is already within 
. . . legal custody . . . constitutes an arrest within the meaning of the constitutional 
provisions.

Hyser v. Reed, 115 U.S. App. D.C. 254, 272 n.15, 318 F.2d 225, 243 n.15, cert, denied, 375 
U.S. 957 (1963), quoting Story v. Rives, 68 App. D.C. 325, 331, 97 F.2d 182, 188 (1938).

44 Hyser v. Reed, 115 U.S. App. D.C. 254, 274, 318 F.2d 225, 245, cert, denied, 375 U.S. 
957 (1963).

45 See notes 84-86 infra and accompanying text.
46 The predecessor of § 4205 stated that a warrant would issue upon "reliable informa

tion’’ that the parolee had violated a condition of his parole. Act of June 29, 1940, ch. 
449, 54 Stat. 692 (revised and recodified, 1948). Lack of information was a jurisdictional 
defect in the issuance of the warrant which could be challenged on habeas corpus. United 
States ex rel. De Lucia v. O’Donovan, 178 F.2d 876, 879 (7th Cir.), cert, denied, 340 U.S. 
886 (1950). But the court in De Lucia specifically qualified its holding as a construction 
of the old statute rather than § 4205. Id. at 880. In Hiatt v. Compagna, the Fifth Circuit 
held that the omission of a "reliable information” requirement in § 4205 forced the con
clusion that "there is nothing in the present statute . . . requiring that the warrant be based 
on 'reliable information’ as stated in former Title 18, Section 717.” 178 F.2d 42, 45 (5th
Cir. 1949), aff'd by an equally divided Court, 340 U.S. 880 (1950). In Hyser, however, the 
court read the informational requirement back into the statute on grounds that its omission 
was "probably a drafting oversight” and that there was no expression of legislative intent to 
indicate an intentional omission. 115 U.S. App. D.C. at 269 n.ll, 318 F.2d at 241 n.ll.

47 Hyser characterized "satisfactory evidence” as only a "tentative or preliminary evaluative 
finding” of reasonable cause. 115 U.S. App. D.C. at 275 n.20, 318 F.2d at 246 n.20.

48 At the same time that it created an evidentiary requirement for the issuance of war
rants, the court in Hyser rejected the right to a pre-arrest hearing for the purpose of testing 
the warrant’s basis. 115 U.S. App. D.C. at 275 n 20, 318 F.2d at 246 n.20. The court 
analogized to the requirement of probable cause for the issuance of criminal warrants but 
found no congressional intent to require the same safeguards for parole warrants. Id. at 275 
n.20, 318 F.2d at 246 n.20. But see id. at 278 n.l, 318 F.2d at 259 n.l (Fahy, J., dissenting). 
The court thus established a right without a remedy, although habeas corpus may be available. 
See United States ex rel. De Lucia v. O’Donovan, 178 F.2d 876, 879 (7th Cir.), cert, denied, 
340 U.S. 886 (1950).

49 28 C.F.R. § 2.35 (1967); Rules at 22.
5° Rules at 22-23.

The "satisfactory evidence” requirement for issuance of a warrant is 
not expressed in the statute itself,46 nor is there any clear construction by 
the courts as to how closely it approximates "probable cause.”4' It is 
even unclear under what circumstances a parolee may have redress for 
the issuance of a warrant without the required evidence.48 The Board’s 
rules, however, demand a showing that the parolee has violated a condi
tion of his parole49 or has demonstrated his unwillingness to be a law-abid
ing citizen, or that his “continuance in the community [is] . . . detrimental 
to the integrity of the parole system or incompatible with the welfare 
of society . . . .”50
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In the past, the Board has withheld the execution of a warrant against 
a parolee charged with a new criminal offense until a court has fully 
disposed of the indictment against him.51 On the other hand, it has 
shown less reticence to execute a warrant issued for the violation of a 
"technical condition.”“2 The basis for this distinction was the Board’s 
reluctance to revoke on a charge from which the parolee is later acquit
ted,53 and a policy of affording the parolee every opportunity to use his 
adversary rights in the criminal defense.54 Last year, however, the Board 
changed this policy, announcing that it will both issue and execute a war
rant when a parolee is charged with a serious crime.55 The new policy 
came in response to pressure from several senators who expressed con
cern that a combination of the Bail Reform Act56 and crowded criminal 
dockets allowed dangerous criminals to remain at large and menace the 
public while awaiting trial.57 The Board’s chairman announced that war
rants for such parolees will be executed if there is an "issue of public pro
tection.”58 The new policy raises problems regarding the sufficiency of 
evidence needed to issue a warrant and revoke parole,59 as well as a ques
tion of propriety in the Board’s use of revocation warrants to limit the 
availability of bail to parolees. It also raises a constitutional issue regard
ing the possible qualification of a parolee’s freedom from compulsory 
self-incrimination.

51 Parole Hearings, supra note 32, at 2975 (testimony of Walter Dunbar, Chairman, 
United States Board of Parole).

52 Id. at 2867 (remarks of Senator Robert C. Byrd).
53 Id. at 2879 (testimony of Thomas R. Sard, Parole Executive, District of Columbia Board 

of Parole).
54 Id. at 2975 (testimony of Walter Dunbar, Chairman, United States Board of Parole). 

Mr. Dunbar indicated that this policy was also motivated by a “concern . . . under our Con
stitution.” Id. at 2977. Whether this concern referred to self-incrimination problems was not 
clarified in the testimony. See note 72 & notes 182-95 infra and accompanying text.

55 Parole Hearings, supra note 32, at 2974 (testimony of Walter Dunbar, Chairman, 
United States Board of Parole). This policy became effective July 18, 1967. Id. at 2975.

««18 U.S.C. §§ 3141-52 (Supp. II, 1965-1966).
57 Parole Hearings, supra note 32, at 2971 (statement of Senator Robert C. Byrd); id. at 

2878 (remarks of Senator Roman L. Hruska).
58 Id. at 2974.
v>ld. at 2977.
60 Id. at 2978 (testimony of Ziegel W. Neff, Chairman, Youth Division, United States 

Board of Parole).
61 Hyser v. Reed, 115 U.S. App. D.C. 254, 272, 318 F.2d 225, 243, cert, denied, ST) U.S. 

957 (1963); see Abel v. United States, 362 U.S. 217, 230-34 (I960). From the standpoint 

The Board’s announced standard for revocation is "sufficient inde
pendent evidence” supportive of the offense charged plus evidence from 
the nature of the offense and the parolee’s background that he is a "threat 
to society.”60 The issuance of a criminal arrest warrant is considered suf
ficient supportive evidence for issuance of a parole warrant.61 Since no 
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clear distinction is made between the quantum of evidence needed for 
issuance of a warrant and for revocation of parole, it is difficult to under
stand what weight the Board attaches to the criminal warrant in forming 
its revocation decision.62

of a "probable cause” challenge, a revocation warrant could certainly issue on this basis 
since even hearsay will support a criminal arrest warrant. Cf. McCray v. Illinois, 386 U.S. 300 
(1967); Draper v. United States, 358 U.S. 307 (1959).

62 See notes 94-96 infra and accompanying text.
63 18 U.S.C. § 4205 (1964); see notes 36-40 supra and accompanying text.
64 18 U.S.C. §§ 3141-52 (Supp. II, 1965-1966).
65 Id. § 3146(a).
66 "Release ... is required unless it appears from the nature of the offense charged or 

the accused’s record of previous failures to appear or flight to avoid prosecution, for example, 
that such release is inadvisable under the circumstances.” H.R. REP. No. 1541, 89th Cong., 
2d. Sess. 10 (1966).

67 This legislation does not deal with the problem of the preventive detention of 
the accused because of the possibility that his liberty might endanger the public, either 
because of the possibility of the commission of further acts of violence by the accused 
during the pre-trial period, or because the fact that he is at large might result in 
the intimidation of witnesses or the destruction of evidence. It must be remembered 
that under American criminal jurisprudence pretrial bail may not be used as a device 
to protect society from the possible commission of additional crimes by the accused.

Id. at 5-6.
«sSee 18 U.S.C. § 3146 (Supp. II, 1965-1966).
69 "Studies have shown that failure to release has other adverse affects upon the accused’s 

preparation for trial, ... the outcome of the trial, and the severity of the sentence. For 
example, in preparation for his trial, the defendant who remains in jail does not have the 
same access to his counsel as the man free on bail. He is limited in his ability to collect wit
nesses for his defense.” H.R. Rep. No. 1541, 89th Cong., 2d Sess. 9 (1966); see Rankin, 
The Effect of Pretrial Detention, 39 N.Y.U.L. Rev. 641 (1964).

70 But see Smith v. Katzenbach, 122 U.S. App. D.C. 113, 351 F.2d 810 (1965); Silver 
v. McCamey, 96 U.S. App. D.C. 318, 221 F.2d 873 (1955); United States v. Parrott, 248 
F. Supp. 196 (D.D.C. 1965); United States v. Cigarette Merchandisers Ass’n, 18 F.R.D. 497 
(S.D.N.Y. 1955).

This policy, while apparently within the Board’s discretion,63 is, in 
effect, an evasion of the purposes of the Bail Reform Act.64 65 The Act 
states that the sole test for refusal to release a person charged with a non
capital offense on his personal recognizance or an unsecured appearance 
bond is a judgment that "such release will not reasonably assure the ap
pearance of the person.”63 The legislative intent clearly limits the con
sideration to the possibility of flight,66 specifically rejecting preventive 
detention as a basis.67 No exceptions are made for multiple offenders, 
dangerous persons, or parolees.68

The issuance of a revocation warrant for a parolee released on bail 
puts the parolee at a disadvantage in several ways. First, his capacity to 
prepare a defense is severely limited, a disability the Bail Reform Act 
sought to remove.69 Second, the parolee is forced into a dilemma: either 
he answers questions regarding the alleged crime that is the basis for his 
revocation and risks the chance that his responses may be introduced as 
admissions at the trial,70 or, by remaining silent, he runs the risk of almost 
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certain parole revocation.71 Such a choice has been deemed a denial of 
due process because of the severe limitations placed on the defendant’s 
freedom from self-incrimination.72 73 74 75

71 The case of one of the first parolees to be affected by the new policy illustrates its 
hobbling effect on the parolee’s use of the fifth amendment. The Board’s new policy be
came effective July 18, 1967. On July 19, a warrant was issued for a parolee who had been 
charged with assault with a deadly weapon and released on bail in late June. The parolee 
requested that the Board withdraw its warrant on the ground that his defense to the criminal 
charge and the parole violation claim required him to be at liberty to find witnesses whom 
only he could identify. During the hearing, he was questioned regarding the criminal charges 
against him and, on advice of counsel, remained silent. The Board, in revoking his parole, 
cited his silence as one of the reasons for its decision. Thus, on the face of his claim, the 
parolee was deprived of an opportunity to find needed witnesses, an opportunity which the 
Bail Reform Act was designed to afford him. See note 69 supra. He was also penalized 
for relying on his constitutionally protected right to remain silent. The case is currently 
before the United States Court of Appeals for the District of Columbia Circuit. Boxley v. 
Rodgers, No. 21,347 (D.C. Cir., filed Nov. 24, 1967).

72"[D]ue process is not observed if an accused person is subjected, without his consent, 
to an administrative hearing on a serious criminal charge that is pending against him. His 
necessary defense in die administrative hearing may disclose his evidence long in advance 
of his criminal trial and prejudice his defense in that trial.” Silver v. McCamey, 95 U.S. 
App. D.C. 318, 319-20, 221 F.2d 873, 874-75 (1955); see United States v. Parrott, 248 F. 
Supp. 196, 202 (D.D.C. 1965). See also note 188 infra and accompanying text.

73 28 C.F.R. § 2.40 (1967); RULES at 24. The regulation provides that the hearing 
be before an "official designated by the Board.” In practice, this official is the district pro
bation officer who performs such duties with respect to persons on parole as the Attorney 
General shall request. See 28 C.F.R. § 0.126(b) (1967), citing 18 U.S.C. § 3655 (1964).

74 In Hyser v. Reed, the court held that this interview must be local—that is, that it
"must ... be conducted at or reasonably near the place where the alleged parole violation 
occurred 115 U.S. App. D.C. 254, 272-73, 318 F.2d 225, 243-44, cert, denied, 375
U.S. 957 (1963). The court also stated that the "standards of fairness inherent” in federal 
parole legislation further required that this interview be held as soon as possible after the 
arrest. Id. The purpose of these requirements of timeliness and locale is to aid the parolee in 
producing voluntary witnesses possessing information relevant to the alleged violations. Id. 
at 273, 318 F.2d at 244. Hyser specifically ordered the Board to amend its regulations to 
implement the local interview. Id. at 274, 318 F.2d at 245. The administrative procedures 
instituted pursuant to this mandate, however, provide that the interview shall be conducted 
in the district where the parolee is being held. RULES at 24. A preliminary interview at 
the place of incarceration is some improvement over the pte-Hyser practice of holding the 
interview after the parolee’s return to a federal prison; however, this new procedure does not 
aid a parolee who is retaken at a point far removed from the site of the alleged violation, 
and hence fails to meet the Hyser requirement. See Hyser v. Reed, supra at 272, 318 F.2d 
at 243.

75 See notes 46-50 supra and accompanying text. This determination is usually made by 
a Board employee or a staff professional upon receipt of the summary of the interview. 
United States ex rel. Obler v. Kenton, 262 F. Supp. 205, 210 (D. Conn. 1967). However, 
the Board may also delegate to the interviewing officer the authority to make an immediate 
evaluation. Hyser v. Reed, 115 U.S. App. D.C. 254, 273 n.18, 318 F.2d 225, 244 n.18, cert. 

THE PRELIMINARY INTERVIEW

After the Board’s warrant is executed, a retaken parolee is afforded a 
preliminary interview with a district probation officer'3 near the place of 
arrest.'4 The purposes of this interview are to determine whether there 
was "satisfactory evidence” for the issuance of the warrant,70 to inquire 
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whether a violation has occurred, and to make a record of what the 
parolee wishes to offer to explain his conduct.'0 At the interview, the 
probation officer explains the Board’s policy to the parolee," reads the 
charges noted on the warrant application,'h and presents the parolee with 
an attorney-witness election form on which the parolee may indicate that 
he is guilty of a violation, that he has been convicted of a crime, or that 
he denies his guilt.'9

denied, 375 U.S. 957 (1963); United States ex rel. Obler v. Kenton, supra at 210 n.25. In 
either situation, if "satisfactory evidence’’ does not appear the prisoner must be immediately re
paroled. Hyser v. Reed, supra.

76Hyser v. Reed, 115 U.S. App. D.C. 254, 272-74, 318 F.2d 225, 243-45, cert, denied, 
375 U.S. 957 (1963); United States ex rel. Obler v. Kenton, 262 F. Supp. 205, 210 (D. 
Conn. 1967).

77 Rules at 24.
78 Id.-, accord, United States ex rel. Obler v. Kenton, 262 F. Supp. 205, 209 (D. Conn. 

1967).
79 Rules at 24; see Phillips v. United States Bd. of Parole, 254 F. Supp. 529, 532-34 (N.D. 

Ill. 1966).
80 The parole board regulations provide that a request for a local revocation hearing may 

be denied only if the parolee has been convicted of a crime. 28 C.F.R. § 2.40 (1967). How
ever, the Board’s procedures disallow such a hearing if the parolee admits—or does not deny 
—violating one or more of the conditions of his release. See RULES at 24-25. This latter 
policy is incorporated into the attorney-witness election form. United States Bd. of Parole, 
Parole Form F-2 (Aug. 1966). For a reproduction of this form, see Phillips v. United 
States Bd. of Parole, 254 F. Supp. 529, 532-34 (N.D. Ill. 1966).

The parolee may waive the local revocation hearing for one at a federal prison. RULES at 
24. In a case involving the waiver issue, the parolee had refused to sign the form because 
of his lack of understanding of the consequences of the election. Phillips v. United States 
Bd. of Parole, supra at 532. The court agreed that the form was confusing and suggested 
its revision. Id. at 534; accord, United States ex rel. Obler v. Kenton, 262 F. Supp. 205, 210- 
11 (D. Conn. 1967). The much-maligned form was revised, but the changes were in
significant; and the shortcomings noted in Phillips are present in the new edition.

81 28 C.F.R. §§ 2.40-.41 (1967); Rules at 24-25; see Phillips v. United States Bd. of 
Parole, 254 F. Supp. 529, 532-34 (N.D. Ill. 1966) (reproduction of attorney-witness elec
tion form).

82 RULES at 24-25; see United States ex rel. Obler v. Kenton, 262 F. Supp. 205, 209 
n.21 (D. Conn. 1967); Phillips v. United States Bd. of Parole, 254 F. Supp. 529, 532-34 
(N.D. Ill. 1966). Because the preliminary interview is held at the place of incarceration, 
which may not be near either the parolee’s home or the place of the alleged violation, the 
continuance may not aid the prisoner in obtaining an attorney and voluntary witnesses.

If the parolee denies his guilt and has not been convicted of a crime, 
he may request a local revocation hearing76 77 78 79 80—that is, a hearing reasonably 
near the site of the alleged violation. If the alleged violations are ad
mitted, or if they are not denied, or if there has been a conviction for an 
offense committed since release, the parolee is returned to a federal prison 
for a revocation hearing at a later date.81 Even if a violation is estab
lished, the parolee may obtain a thirty-day continuance of the interview 
in order to obtain an attorney and witnesses who might testify to miti
gating circumstances.82 If he does not request a continuance, a series of 
memoranda direct the probation officer to prepare a summary of the in-
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terview, make reasonable efforts to investigate the case further, and for
ward his report to the Board.83

83 United States ex rel. Obler v. Kenton, 262 F. Supp. 205, 209-10 (D. Conn. 1967); 
see Hyser v. Reed, 115 U.S. App. D.C. 254, 274, 318 F.2d 225, 245, cert, denied, 375 U.S. 
957 (1963). In discussing these memoranda, the Obler court stated that they require the 
probation officer to make a reasonable effort to locate and interview witnesses or to secure 
their statements by mail. 262 F. Supp. at 209-10.

84 United States ex rel. Obler v. Kenton, 262 F. Supp. 205, 211 (D. Conn. 1967).
85 Id. at 210-11.
86 The Board’s determination of the fact of violation does not require the revocation of 

parole. See, e.g., Hash v. Henderson, 262 F. Supp. 1016, 1020 (E.D. Ark. 1967); notes 
228-29 infra and accompanying text.

87 United States ex rel. Obler v. Kenton, 262 F. Supp. 205, 210-11 (D. Conn. 1967).
88 "A prisoner retaken upon a warrant issued by the Board of Parole, shall be given an op

portunity to appear before the Board, a member thereof, or an examiner designated by the 
Board.” 18 U.S.C. § 4207 (1964). The site of the hearing depends on the outcome of the 
preliminary interview. See notes 80-81 supra and accompanying text.

89See, e.g., Brown v. Taylor, 287 F.2d 334, 355 (10th Cir.), cert, denied, 366 U.S. 970 
(1961); United States ex rel. Vance v. Kenton, 252 F. Supp. 344, 346 (D. Conn. 1966).

90E.g., Reed v. Butterworth, 111 U.S. App. D.C. 365, 297 F.2d 776 (1961).

Although these administrative procedures were formulated concur
rently with the attorney-witness election form,84 85 86 87 they are not contained 
in it. Thus, if the probation officer does not inform the prisoner that an 
investigation can be undertaken, the parolee has neither knowledge nor 
assurance that it will be; in fact, one district court has intimated that it 
is the general practice for no further investigation to be conducted.80 If 
this is true, the procedures leave the indigent parolee who has admitted 
a violation little chance to present his case against revocation.80 The ad
mitted violator’s only other opportunity to present his case is at the pris
on revocation hearing, which may be held months after his arrest at a 
place which may be distant from the site of the alleged violation and the 
parolee’s home. The risk is present that the revocation hearing will 
degenerate into a pro forma recordation of the violator’s testimony, sup
ported only by his credibility. No parole officer is available to investi
gate the parolee’s claims, appointed counsel is lacking, and even volun
tary witnesses are reluctant to travel long distances without remunera
tion to a federal prison.8‘

Revocation Hearing

The culmination of the revocation process is a hearing before the 
Board88 to determine finally whether in fact there has been a violation 
of parole, and, if so, whether parole should be revoked or modified.89 
The revocation hearing itself is informal and non-adversary, but the paro
lee can present voluntary witnesses90 and have the assistance of retained 
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counsel.'11 The Board is not bound by the formal rules of evidence '" and 
most of the testimony presented by both sides is hearsay in the strict evi
dentiary sense.* 92 93 Although revocation must be based on "satisfactory 
evidence”94 95 96 * and the Board’s basis for revocation must have a relationship 
to whether the parolee is a good risk,93 what constitutes "cause” for revo
cation is in the virtually unreviewable discretion of the Board.90 Among 
the issues which arise in connection with the hearing are timeliness, the 
right to appointed counsel, confrontation, and the privilege against self
incrimination.

»1 E.g., Moore v. Reid, 100 U.S. App. D.C. 373, 246 F.2d 654 (1957). If the parolee in
tends to obtain an attorney and witnesses, he must so indicate on the attorney-witness election 
form at the preliminary hearing. Rules at 25; see 28 C.F.R. § 2.41 (1967); Phillips v. United 
States Bd. of Parole, 254 F. Supp. 529, 532-34 (N.D. Ill. 1966). The rights to retain counsel 
and to present voluntary witnesses are not premised on due process but on the parole statutes 
and notions of fair play. E.g., Hyser v. Reed, 115 U.S. App. D.C. 254, 318 F.2d 225, cert, 
denied, 375 U.S. 957 (1963); Washington v. Hagan, 287 F.2d 332 (3d Cir. I960), cert, de
nied, 366 U.S. 970 (1961).

92 E.g., Hyser v. Reed, 115 U.S. App. D.C. 254, 269, 318 F.2d 225, 240, cert, denied, 375 
U.S. 957 (1963).

93 Id.; see United States ex rel. Obler v. Kenton, 262 F. Supp. 205, 211 (D. Conn. 1967).
94 Hyser v. Reed, 115 U.S. App. D.C. 254, 267, 318 F.2d 225, 242, cert, denied, 375 U.S. 

957 (1963).
95 Id.
96 Id.-, see Moore v. Reid, 100 U.S. App. D.C. 373, 246 F.2d 654 (1957). The Board has 

characterized its standard for revocation as "supportive independent evidence.” Parole Hear
ings, supra note 32, at 2977-78 (testimony of Walter Dunbar, Chairman, United States Board 
of Parole).

9" See, e.g., Letellier v. Taylor, 348 F.2d 893, 894 (10th Cir. 1965); Gibson v. Markley, 
205 F. Supp. 742, 744 (S.D. Ind. 1962); Mac Aboy v. Klecka, 22 F. Supp. 960, 961 (D. Md. 
1938).

98 Adams v. Hudspeth, 121 F.2d 270, 272 (10th Cir. 1941).
99 Holliday v. Settle, 218 F. Supp. 738, 741 (W.D. Mo. 1963).
100 See, e.g., United States ex rel. Buono v. Kenton, 287 F.2d 534, 536 (2d Cir.), cert, de

nied, 368 U.S. 846 (1961) (113 days); United States ex rel. Hitchcock v. Kenton, 256 F. Supp. 
296, 300 (D. Conn. 1966) (141 days); United States ex rel. Vance v. Kenton, 252 F. Supp. 
344, 346 (D. Conn. 1966) (123 days).

101 See notes 228-29 infra and accompanying text. Since the Board is required to make

TIMELINESS

A threshold problem in the revocation of parole is how promptly the 
hearing must follow the retaking. Those courts confronted with the 
question of timeliness have agreed that an arrested parolee is entitled to 
a reasonably prompt hearing as to whether parole should be revoked.9' 
A reasonable time has not been defined with precision; six days is cer
tainly not unreasonable,98 while fourteen months is prima facie unreason
able.99 100 More specifically, the point of unreasonableness is probably 
reached whenever a parolee is held in custody for more than three 
months109 without a determination of whether parole was violated and 
whether the prisoner is no longer a good parole risk.101
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The parolee must object during the delay itself to an unreasonable 
delay. Since custody at that time is illegal, habeas corpus will lie to direct 
the prisoner’s release;* 102 however, once a "fair hearing” is held, the pa
rolee is lawfully in custody and not entitled to be released on habeas cor
pus.103 104 105 The right to release by habeas corpus for lack of a timely hear
ing may be of negligible value since parolees who successfully challenge 
an unreasonable delay are not necessarily unconditionally discharged. 
The typical court mandate is to order the prisoner to be completely freed 
unless he is restored to the same circumstances and conditions of release 
or parole existing on the day he executed his request for a revocation 
hearing.101 If he is returned to parole he could, presumably, be immedi
ately retaken on the same charge, be given a prompt hearing, and have 
his parole revoked.10“ His only remedy then would be an action in which 
he would have the burden of proving that he was not given an effective 

this dual determination, the parolee’s admission of a violation or the fact that he has committed 
a crime while on parole does not excuse an unreasonable delay in holding a revocation hearing. 
United States ex rel. Hitchcock v. Kenton, 256 F. Supp. 296, 301 (D. Conn. 1966) (commis
sion of crime); United States ex rel. Vance v. Kenton, 252 F. Supp. 344, 346 (D. Conn. 1966) 
(admission of violation of a condition). A breach of the conditions of release is only one of 
the factors, although often the determining one, considered in deciding whether the violator 
is still a good risk. The parolee may be able to show extenuating or mitigating circumstances 
that will convince the Board to continue parole notwithstanding the violation. See Stubblefield 
v. Kennedy, 117 U.S. App. D.C. 225, 227, 328 F.2d 526, 528 (1964); United States ex rel. 
Vance v. Kenton, supra at 346.

102 See, e.g., United States ex rel. Buono v. Kenton, 287 F.2d 534, 536 (2d Cir.) (dictum), 
cert, denied, 368 U.S. 846 (1961); United States ex rel. Rowe v. Nicholson, 78 F.2d 468, 471 
(4th Cir.), cert, denied, 296 U.S. 573 (1935); United States ex rel. Vance v. Kenton, 252 F. 
Supp. 344, 346 (D. Conn. 1966).

103 See Letellier v. Taylor, 348 F.2d 893, 894 (10th Cir. 1965); Weaver v. Markley, 332 
F.2d 34, 36 (7th Cir. 1964); United States ex rel. Buono v. Kenton, 287 F.2d 534, 537 (2d 
Cir.), cert, denied, 368 U.S. 846 (1961).

The situation has been analogized to criminal cases where a failure to object to an illegal 
delay constitutes a waiver of the objection of denial of a speedy trial. United States ex rel. 
Buono v. Kenton, supra at 536. See also United States v. Lustman, 258 F.2d 475 (2d Cir.), 
cert, denied, 358 U.S. 880 (1958); United States v. Kaye, 251 F.2d 87 (2d Cir.), cert, denied, 
356 U.S. 919 (1958); Ruben v. Welch, 159 F.2d 493 (4th Cir.), cert, denied, 331 U.S. 814 
(1947).

In Weaver v. Markley, supra, a revocation hearing was granted after a petition for a writ 
of habeas corpus was filed but before the case came before the district court. The Seventh Cir
cuit held that the right to release on habeas corpus does not depend on whether custody was 
lawful when the petition was filed, but whether custody is lawful at the time when release under 
habeas corpus would be effected. Therefore, the court reasoned that the granting of an ad
equate hearing terminated the unreasonable delay and the writ of habeas corpus was dismissed. 
Weaver v. Markley, supra at 36. See also United States ex rel. Hitchcock v. Kenton, 256 F. 
Supp. 296 (D. Conn. 1966). The district court in Hitchcock held that an emergency Board 
meeting for the purpose of defeating the petitioner’s habeas corpus proceeding was not a fair 
revocation hearing because the parolee was inhibited from participating in the hearing for 
fear he might prejudice his rights at the habeas corpus proceeding. Id. at 299-301.

104 See United States ex rel. Hitchcock v. Kenton, 256 F. Supp. 296, 301 (D. Conn. 1966); 
United States ex rel. Vance v. Kenton, 252 F. Supp. 344, 346-47 (D. Conn. 1966).

105 Cf. Glenn v. Reed, 110 U.S. App. D.C. 85, 86, 289 F.2d 462, 463 (1961); United 
States ex rel. Buono v. Kenton, 287 F.2d 534, 537 (2d Cir.), cert, denied, 368 U.S. 846 (1961).
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hearing because witnesses and information that could have been produced 
when he was originally retaken are no longer available.106

106 See United States ex rel. Buono v. Kenton, 287 F.2d 534, 536 (2d Cir.) (dictum), cert, 
denied, 368 U.S. 846 (1961). A parolee’s right to release would then be based on the lack 
of a fair hearing rather than on the delay itself. Id. See also Glenn v. Reed, 110 U.S. App. 
D.C. 85, 86, 289 F.2d 462, 463 (1961); United States ex rel. Hitchcock v. Kenton, 256 F. 
Supp. 296, 300-01 (D. Conn. 1966).

107 The section states merely that "a prisoner retaken upon a warrant issued by the Board 
of Parole, shall be given an opportunity to appear before the Board, a member thereof, or an 
examiner designated by the Board.” 18 U.S.C. § 4207 (1964).

108 See Kadish, The Avocate and the Expert—Counsel in the Peno-Correctional Process, 45 
Minn. L. Rev. 803, 813 (1961).

109 This evolution began in 1946 when the District of Columbia Circuit held that the Dis
trict parole statute’s requirement of an opportunity to appear meant that the parolee should be 
entitled to make an effective appearance, which necessarily meant the presence of retained coun
sel at parole revocation hearings. Fleming v. Tate, 81 U.S. App. D.C. 205, 206, 156 F.2d 
848, 849 (1946). Fleming resulted in the amendment of the District’s statute to provide ex
plicitly that a parolee might be represented by counsel at his revocation hearing. D.C. CODE 
ANN. § 24-206 (1967). Two years later, however, the Fifth Circuit interpreted congressional 
intent as denying that the retained-counsel requirement of Fleming applied to the U.S. Board 
of Parole. Hiatt v. Compagna, 178 F.2d 42 (5th Cir. 1949), aff’d by an equally divided Court, 
340 U.S. 880 (1950). Later cases denied retained counsel at revocation hearings on the ground 
that such hearings were not adversary proceedings but only a part of the rehabilitation process 
and a check on a tentative administrative decision that the conditions of parole had been vio
lated. See, e.g., Lopez v. Madigan, 174 F. Supp. 919, 921 (N.D. Cal. 1959)-

The right to retained counsel at the revocation hearing was extended to the entire federal 
system in 1959. Robbins v. Reed, 106 U.S. App. D.C. 51, 269 F.2d 242 (1959). There, the 
court took jurisdiction under the Administrative Procedure Act and held that since the court 
in Fleming had interpreted similar statutory language to require the presence of retained coun
sel, the same interpretation should govern § 4207 of the federal act. Id. at 54, 269 F.2d at 
245. Later, in Glenn v. Reed, the same court invalidated both a hearing and subsequent revo
cation, because the parolee neither had nor was offered counsel; lack of counsel at the revocation 
hearing, it held, was not made good by a subsequent offer of a new hearing with counsel 17 
months later. 110 U.S. App. D.C. 85, 289 F.2d 462 (1961).

110 See, e.g., Jones v. Rivers, 338 F.2d 862 (4th Cir. 1964); Hyser v. Reed, 115 U.S. App. 
D.C. 254, 318 F.2d 225, cert, denied, 3T5 U.S. 957 (1963); Martin v. United States Bd. of 
Parole, 199 F. Supp. 542 (D.D.C. 1961).

RIGHT TO COUNSEL

Section 4207 of the federal parole statute is silent as to whether a 
parolee’s right to appear before the Board includes the right to counsel.10' 
While there has been no trend to extend any such right to the parole
granting stage,108 the courts have slowly evolved the doctrine that re
tained counsel may be allowed at parole revocation hearings.109 This 
evolution has not been based on the specific requirements of the due proc
ess clause. Rather the parolee’s right to be accompanied by retained 
counsel has turned on whether it can be implied from the provisions of 
section 4207. Since the courts have inferred no statutory mandate for 
requiring the appointment of counsel for indigent parolees, they have 
refused to order such appointment.110

The major objections to appointing counsel for indigent parolees 
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seem to be three-fold: that revocation hearings are non-adversary admin
istrative proceedings in which the Board occupies the position of parens 
patriae towards the parolee; that the right to counsel is solely a statutory 
right unconnected with due process of law; and that effectuating such a 
procedure involves practical difficulties, among them the strain on the 
local bar in areas where federal prisons are located.111 Judicial opponents 
of appointing counsel also fear that the Board itself, when faced with in
creasing applications for revocation hearings, will be less discriminating 
and adopt wholesale a less liberal policy of granting parole.112 113

111 See Jones v. Rivers, 338 F.2d 862, 872-73 (4th Cir. 1964).
112 See Hyser v. Reed, 115 U.S. App. D.C. 254, 290, 318 F.2d 225, 261 (Wright, J., dis

senting in part), cert, denied, 375 U.S. 957 (1963).
113 H5 U.S. App. D.C. 254, 318 F.2d 225, cert, denied, 375 U.S. 957 (1963).
in Id. at 267, 318 F.2d at 238. The same court had, however, read such a right into the 

District of Columbia Juvenile Court Act’s right to a hearing seven years before the Hyser de
cision. Shioutakin v. District of Columbia, 98 U.S. App. D.C. 371, 236 F.2d 666 (1956). 
Although the Act made no mention of counsel, the court stated that "the 'right to be heard’ 
when personal liberty is at stake requires the effective assistance of counsel in a juvenile court 
quite as much as it does in a criminal court.” Id. at 374, 236 F.2d at 669. In providing 
for a right to appointed counsel, the court said that protection of a child’s rights should not 
rest "on whether he is either something of a genius or a member of a family which can afford 
counsel.” Id. at 375, 236 F.2d at 670. Although a juvenile court is not an administrative 
agency, its similarity to one, especially with respect to its detailed statutory framework, makes 
application of Shioutakin s reasoning to § 4207 compelling.

115 "[Tjhe Parole Board in revoking parole occupies the role of parent withdrawing a priv
ilege from an errant child not as punishment but for misuse of the privilege.” Hyser v. Reed, 
115 U.S. App. D.C. 254, 266, 318 F.-2d 225, 237, cert, denied, 375 U.S. 957 (1963).

116 Id. at 267, 318 F.2d at 237.
117 Id., 318 F.2d at 238. But see Kadish, supra note 108, at 828. Kadish argues that a 

In the landmark case of Hyser v. Reed,™ the District of Columbia 
Circuit reaffirmed the right to retain counsel but carefully pointed out 
that this right rested on statutory grounds; the sixth amendment right to 
court-appointed counsel, the court stated, applied only to true criminal 
proceedings, which did not include parole revocation. The court rea
soned that since no previous case had held that counsel must be appointed 
in an administrative or regulatory proceeding, no such right existed under 
section 4207.114 115 * 117 Hyser seemed intent on perpetuating the concept of 
parens patriae in parole proceedings.11'’ In denying that sixth amend
ment rights were included in fifth amendment due process as applied to 
the revocation hearing, the court claimed that adversary rights were not 
necessary since the interests of the Board and parolee were not adverse 
but identical—both wanted release to be granted as soon as possible.110 
Justice, the court said, would be satisfied by the original conviction in a 
proceeding with full adversary rights; all aspects of sentencing, including 
parole and its revocation, were a process of treatment necessarily governed 
by administrative expertise.11' Since the parolee would always have avail
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able a habeas corpus writ118 to test the decision to revoke, substantive due 
process would be protected by judicial review of unreasonable and arbi
trary decisions made by the Board.119

distinction can be drawn between the sentencing and parole-granting processes on the one hand 
and the revocation of parole on the other. The sentencing determination, whether it be per
formed by the judge after conviction or by a parole board in deciding when to release a prisoner, 
focuses on the intangibles of the rehabilitative potential of the offender, coupled with the needs 
of the society for protection and vindication. Here, Kadish maintains, the grounds of judgment 
would rest on the expertise of a professional, clinical judgment. On the other hand, commit
ment determinations, such as probation or parole revocation, involve the narrower question of 
whether the releasee has complied with those standards which the judge or board expressly 
made the condition of continued liberty. Thus, Kadish concludes, the roles of counsel in these 
two types of proceedings should be considered separately. Id.

118 28 U.S.C. § 2241 (1964). A federal prisoner may attack the propriety of his parole 
revocation either by application for habeas corpus or a declaratory judgment to review the 
Board’s action. Hurley v. Reed, 110 U.S. App. D.C. 32, 288 F.2d 844 (1961); Washing
ton v. Hagan, 287 F.2d 332 (3d Cir. I960).

ns Hyser v. Reed, 115 U.S. App. D.C. 254, 269, 318 F.2d 225, 240, cert, denied, 375 U.S. 
957 (1963).

12° See id. at 282, 318 F.2d at 253 (Bazelon, C.J., & Edgerton, J., dissenting in part).
12118 U.S.C. § 4207 (1964).
122 See notes 202-09 infra and accompanying text.
123 In re Groban, 352 U.S. 330 (1957) (fire marshal’s investigation).
124 In Hannah v. Larche, the Supreme Court drew this distinction between two types 

of "administrative” determinations, stating that:
[WJhen governmental agencies adjudicate or make binding determinations which

It is submitted that the view that parole revocation proceedings do not 
involve adversary interests is invalid. When the Board maintains that a 
parolee has done a specific act for which his parole may be revoked and 
he denies it, there are undeniable adverse objectives; this falls far short 
of a genuine identity of interests, at least as to the specific issue in dis
pute.120 Furthermore, the revocation process presents basic similarities 
to the consequences of a criminal trial. The possibility of a parolee los
ing his conditional liberty is the most obvious similarity. A further, less 
obvious consequence is the possibility that revocation may not only result 
in re-incarceration, but may actually work to increase the original sen
tence. Section 4207 provides that parole revocation may result in the 
defendant not getting credit toward his sentence for the time he spent on 
parole.121 Thus, if parole is revoked, the prisoner may be required to 
serve all or any part of the remainder of the term for which he was sen
tenced, notwithstanding the time spent on parole when he was subject 
to the custody of the Attorney General122 and the restrictive conditions of 
confinement. While, as in administrative investigations, the practice of 
not allowing even retained counsel is occasionally tolerated,123 such in
vestigations do not involve the consequences which are possible in any 
parole revocation hearing—the issuance of an order granting or denying 
liberty to the subject of the inquiry.124
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In the analogous area of juvenile courts, the Supreme Court, rejecting 
an argument that ex parte juvenile proceedings are totally non-adversary 
in their determinations of delinquency, recently recognized that adverse 
interests do in fact lurk beneath the parens patriae surface.125 126 Early re
formers in the juvenile field had espoused the idea that juvenile proceed
ings were non-adversary,120 and that since the state was proceeding as 
parens patriae, juveniles could be excluded from the constitutional 
scheme.127 128 Dissenting from this view, the Court in In re Gault123 stated 
that due process requires that in a proceeding which may result in the 
curtailment of the youth’s freedom, he has the right to be represented by 
retained counsel, or by appointed counsel if he is unable to afford his 
own.129

directly affect the legal rights of individuals, it is imperative that those agencies use 
the procedures which have traditionally been associated with the judicial process. 
On die other hand, when governmental action does not partake of an adjudication, 
as for example, when a general fact-finding investigation is being conducted, it is 
not necessary that the full panoply of judicial procedures be used.

363 U.S. 420, 442 (I960).
125/» re Gault, 387 U.S. 1 (1967).
126 JE at 14. See also Mack, The Juvenile Court, 23 Harv. L. Rev. 104, 119-20 (1909).
1271» re Gault, 387 U.S. 1, 16 (1967).
128 387 U.S. 1 (1967).
129 JE at 42.
ISO Eg., Hyser v. Reed, 115 U.S. App. D.C. 254, 269, 318 F.2d 225, 240, cert, denied, 

?>T5 U.S. 957 (1963).
131 387 U.S. at 21.
I82 ZE at 26.
133 The parole system is an enlightened effort on the part of society to rehabilitate 

convicted criminals. Certainly no circumstances could further that purpose to a 
greater extent than a firm belief on the part of such offenders in the impartial, un
hurried, objective, and thorough processes of the machinery of the law. And hardly 
any circumstance could with greater effect impede progress toward that desired end 
than a belief on their part that the machinery of the law is arbitrary, technical, too 
busy, or impervious to facts.

The argument often made in parole revocation cases—that the special 
advantages of an informal hearing offset the denial of due process130— 
was rejected in Gault as a justification for the denial of due process rights 
to the juvenile. Speaking for the majority, Mr. Justice Fortas observed 
that the application of due process standards would "not compel the 
States to abandon or displace any of the substantive benefits of the juve
nile process.”131 Moreover, "the appearance as well as the' actuality of 
fairness,” he stated, would be a more therapeutic factor in the rehabilita
tion of a juvenile than a purely informal proceeding/32 This reasoning 
also applies to parole revocation hearings. Since the ultimate aim of 
parole is individual rehabilitation, it would seem that the best method to 
accomplish this purpose would be to inculcate in the parolee a respect for 
law and order.133 Unless the parolee is granted a fair hearing, with 
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ample opportunity to present his defense, his confidence in the authorities 
and society as a whole may easily be undermined.134 The parolee who 
feels that he did not receive fair treatment at the hands of society would 
be a difficult subject for reformation and rehabilitation.135

Fleming v. Tate, 81 U.S. App. D.C. 205, 207, 156 F.2d 848, 850 (1946). See also Note, 
Parole Revocation Procedures, 65 Harv. L. Rev. 309 (1951).

134 The effect of an appearance of unfairness can be as important to the future rehabili
tation of the parolee as it is to the juvenile. A convicted criminal not only is likely to be 
socially maladjusted; he is also likely to feel that he has already been abused by society. 
These factors indicate the need for the Board’s being careful not only to treat him fairly, 
but in such a manner that he will see the fairness of it. See Baine v. Bechsted, 10 Utah 2d 
4, 9-10, 347 P.2d 554, 559 (1959) (probation); Sklar, supra note 12, at 196. See generally 
Radish, supra note 108.

135 See Sklar, supra note 12, at 196.
is® 387 U.S. at 35-36.
137 See notes 39 & 73 supra.
138 Jones v. Rivers, 338 F.2d 862, 877 (4th Cir. 1964) (Sobeloff, J., concurring). See 

also Reich, The New Property, T5 Yale L.J. 733, 784 (1964).
I-3« See Fleming v. Tate, 81 U.S. App. D.C. 205, 206, 156 F.2d 848, 849 (1946). The 

court noted that the interests of the parolee in making a full presentation coincided with 
the Board’s needs in procuring all information relevant to the determination to be made 
at the hearing. Id. at 207, 156 F.2d at 850.

140$«? Mempa v. Rhay, 389 U.S. 128, 133-34 (1967); Radish, supra note 108, at 
829-30.

141 President’s Commission on Law Enforcement and Administration of Jus
tice, The Challenge of Crime in a Free Society 150 (1967). For this reason, the 
Commission recommended appointed counsel. See id.

142 The need for such an explanation was presented in Moore v. Reid, in which, at a 
revocation hearing, the parolee was never told the purpose of the proceeding. 100 U.S. App. 
D.C. 373, 376-77, 246 F.2d 654, 657-58 (1957).

Furthermore, the suggestion that probation officers can be relied upon 
as informal counsel to represent indigent parolees is subject to the same 
criticism that Gault made regarding a similar practice in juvenile courts. 
Because the probation officer was the arresting officer and a witness 
against the child, the Court felt that he could not also act as effective 
counsel for the child.136 The same complaint may be laid against the use 
of probation officers as counsel for parolees. They frequently make ap
plication for the parole warrant and conduct the preliminary interview.137 138 
In such cases, they would be acting as defense counsel, prosecutor, and 
judge, a combination long recognized as inherently dangerous.133

The lawyer’s presence in revocation proceedings can significantly 
benefit both the parolee and the Board. In order to make an informed 
prediction, the Board needs to know as many aspects of the case as it 
can.139 A lawyer is more skilled than the parolee in marshalling and 
presenting relevant facts,14'1 and though the legal issues may not be com
plicated, the factual issues may be.141 He can also explain the nature of 
the proceedings to the parolee.142 In addition, although he cannot object 
to the reliability of the evidence presented since hearsay testimony is per
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mitted,143 his characterization of the nature of the evidence may be of 
great use both to his client and to the Board in determining its probative 
value.144 A lawyer may not change the Board’s decision that a parolee 
violated a condition of parole, but he can help insure that the disposition
al decision is not based on misinformation or a miscalculation of the 
parolee’s rehabilitative potential.14“

143 See, e.g., Christianson v. Zerbst, 89 F.2d 40, 43 (10th Cir. 1937).
144 See Comment, Freedom and Rehabilitation in Parole Revocation Hearings, 72 YALE 

L.J. 368, 374 (1963).
145 Cf. Townsend v. Burke, 334 U.S. 736 (1948) (sentencing).
146 Although the equal protection clause does not explicitly apply to the federal govern

ment, the Supreme Court has held that discrimination by the federal government may violate 
fifth amendment due process, since the clauses "are not mutually exclusive.” Bolling v. 
Sharpe, 347 U.S. 497, 499 (1954).

147 See, e.g., Douglas v. California, 372 U.S. 353 (1963); Gideon v. Wainwright, 372 
U.S. 335 (1963); Griffin v. Illinois, 351 U.S. 12 (1956).

148 Griffin v. Illinois, 351 U.S. 12, 16-18 (1956).
Id.

150 See notes 120-24 supra and accompanying text.
151 See, e.g., Glenn v. Reed, 110 U.S. App. D.C. 85, 289 F.2d 462 (1961); Robbins v. 

Reed, 106 U.S. App. D.C. 51, 269 F.2d 242 (1959).
152Perry v. Williard, 427 P.2d 1020 (Ore. 1967). The court stated:"We now hold that 

counsel is not only desirable but is so essential to a fair and trustworthy hearing that due 
process of law when liberty is at stake includes a right to counsel. ... [I] f a probationer with 
money is entitled to retain counsel, an indigent is entitled to appointed counsel.” Id. at 1022. 
In a recent case involving unusual state sentencing procedures, the Supreme Court held that 
an individual at a probation revocation hearing has a constitutional right to the assistance 
of assigned counsel. Mempa v. Rhay, 389 U.S. 128 (1967).

Moreover, any construction of section 4207 as guaranteeing counsel 
only for those who can pay raises serious problems of equal protection of 
law.146 The Supreme Court has indicated it will not sanction discrimina
tion between indigents and those who possess the means to protect their 
rights.14' In criminal proceedings, the Court has viewed discrimination 
on account of poverty as being as inequitable as discrimination because 
of religion, race, or color.148 "[W]here the kind of trial a person gets 
depends on the amount of money he has,” the Court has said, “there can 
be no equal justice.”149 150 151 152 Due to the fundamental similarity of the revo
cation hearing to a criminal trial,1“0 the same result should be reached 
in the parole proceeding.

Because personal freedom is involved at every stage of parole revoca
tion, the right to retained counsel has repeatedly been declared by the 
federal courts to be a necessary safeguard to a fair hearing.1“1 Yet the 
courts have refused to say that the same safeguard should apply where a 
parolee cannot afford to retain counsel. A recent state case pointed to 
this incongruity in holding that indigents are entitled to appointed coun
sel in probation proceedings,1“2 adding that while a review of probation 
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is not a criminal trial, that distinction does not justify a denial of equal 
protection where liberty is involved.103

153 perry v. Williard, 427 P.2d 1020, 1022-23 (Ore. 1967).
is« 81 U.S. App. D.C. 205, 156 F.2d 848 (1946).
155 id. at 206, 156 F.2d at 849.
156 Hyser v. Reed, 115 U.S. App. D.C. 254, 284, 318 F.2d 225, 255, (Bazelon, C.J., dis

senting in part), cert, denied, yj$ U.S. 957 (1963).
157 See Comment, An Historical Argument for the Right to Counsel During Police Inter

rogation, 73 Yale L.J. 1000, 1028 (1964).
158 See id. at 1022-23. Counsel could not assist his client on factual matters. Id
159 See W. Beaney, The Right to Counsel in American Courts 18 (1955).
16° In a case involving revocation of citizenship, the Supreme Court held that any action 

that is in fact punishment cannot be taken "without a prior criminal trial and all its incidents, 
including indictment, notice, confrontation, jury trial, assistance of counsel and compulsory 
process for obtaining witnesses.” Kennedy v. Mendoza-Martinez, 372 U.S. 144, 167 (1963). 
Nor may administrative convenience infringe constitutional rights. See Schneider v. Rusk, 
377 U.S. 163 (1963) (denaturalization proceedings); cf. Harman v. Forssenius, 380 U.S. 528 
(1965) (certificate of residence required as alternative to poll tax).

161 See Jones v. Rivers, 338 F.2d 862, 876 (4th Cir. 1964) (Sobeloff, J., concurring); 
cf. Hiatt v. Campagna, 178 F.2d 42, 47 (5th Cir. 1949) (Waller, J., dissenting), aff’d by an 
equally divided Court, 340 U.S. 880 (1950). Judge Waller stated that "one who has right
fully earned and lawfully achieved parole has a status ... of which he cannot be deprived ex
cept by due process of law.” See also Rubin, Due Process is Required in Parole Revocation 
Hearings, Fed. Probation, June 1963, at 42.

762 See Jones v. Cunningham, 371 U.S. 236 (1963); Comment, Freedom and Rehabili
tation in Parole Revocation Hearings, 72 YALE L.J. 368 (1962).

The reasoning which supports the allowance of retained counsel logi
cally also demands the appointment of counsel for indigent parolees. It 
is contradictory to say, as did Fleming v. Tate,loi that the statutory oppor
tunity to appear means "an effective appearance, and thus necessarily . . . 
the presence of counsel,”100 without holding that, absent an explicit legis
lative statement, "the serious consequences of parole revocation make the 
right to counsel so critical that Congress must be deemed to have intended 
it as part of a required hearing.”156 The common law knew no distinc
tion between retained and appointed counsel.1'” The use of a lawyer at 
common law depended not on a defendant’s ability to pay, but rather on 
whether a point of law arose in the case.158 The principal objection to 
appointed counsel that developed in early American history was similar 
to the one encountered in parole revocation hearings—that it would cause 
great administrative and economic burdens.109 Yet in a modern setting, 
it is doubtful that administrative expediency may justify the denial of pro
cedural safeguards in any action that may in fact result in punishment 
and loss of liberty.153 * 155 156 157 158 159 160

The fact that parole hearings are technically classified as administra
tive or civil should not be of importance when the liberty of an individual 
is involved.161 While a person on parole is not completely free, there is 
still a vast difference between a state of such restricted freedom and actual 
imprisonment.162 When an indigent and often inarticulate parolee ap
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pears before the Board, and because of his poverty is deprived of a law
yer’s examination of his conditions, the facts of his accusation and de
fense, and the articulation of arguments on his behalf, the hearing is not 
only an ineffective "opportunity to appear” but more importantly, a vio
lation of due process of law.

CONFRONTATION AND WITNESSES

The Parole Board denies confrontation and access to Board files "so 
that channels of information vital to sound parole actions may be kept 
open and that offenders released on parole may be protected against pub
licity deleterious to their adjustment . . . .”163 164 165 Witnesses against the pa
rolee rarely appear before the Board, even if the facts are disputed; rather, 
reliance is placed on the confidential written reports submitted by proba
tion officers.161 Since probation officers are commonly the sole adverse 
witnesses, the Board has also objected to granting the parolee a full-scale 
right to confrontation on the theory that "to require these officials to ap
pear at hundreds of revocation hearings annually . . . would render it im
possible for them to carry on their normal duties.”160 Confrontation of 
the first-hand sources of information is denied on the ground that the 
Board must rely on informers whose identity must be protected from ex
posure if their usefulness is to continue.166 167

163 28 C.F.R. § 2.48 (1967); Rules at 27.
164 president's Commission on Law Enforcement and Administration of Jus

tice, Task Force Report: Corrections 86 (1967); see Sklar, Law and Practice in Pro
bation and Parole Revocation Hearings, 55 J. CRIM. L.C. & P.S. 175, 191-92 (1964).

165 Brief for Appellee Chappell at 47, Hyser v. Reed, 115 U.S. App. D.C. 254, 318 
F.2d 225, cert, denied, 375 U.S. 957 (1963).

166 Comment, Procedural Safeguards in Federal Parole Revocation Hearings, 57 Nw. 
U.L. REV. 737, 755 (1963). It has been suggested that informants could also be protected 
by requiring some kind of independent corroboration of their veracity, which could then in 
turn be presented at the hearing; such a procedure, however, would create another adminis
trative burden on the Board. Id. The anonymous nature of the society the Board now relies 
on for information also supports a confrontation requirement. Cf. Greene v. McElroy, 360 
U.S. 474, 497-98 (1958).

167 See Roviaro v. United States, 353 U.S. 53 (1957) (disclosure at trial). "Where the 
disclosure of an informer’s identity, or the contents of his communication, is relevant and 
helpful to the defense of the accused, or is essential to a fair determination of a cause, the 
[informer’s] privilege must give way.

. . . The problem is one that calls for balancing the public interest in protecting the flow 
of information against the individual’s right to prepare his defense.” Id. at 60-62. But see 
McCray v. Illinois, 386 U.S. 300 (1967). See also Ross v. United States, 121 U.S. App. D.C. 

Balanced against the administrative burdens and the Board’s desire 
for secrecy is the parolee’s interest in rebutting the charges on which his 
parole may be revoked. In order that he may prepare an adequate de
fense, an accused must often be told the source of the allegations against 
him.16. Because a retaken parolee is not afforded bail or appointed coun
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sei, the problems of preparing a defense are greater for him than for an 
accused in a criminal trial.168 Further, since the case for revocation is 
normally based in large measure on the probation officer’s report of his 
investigation,169 170 171 the denial of confrontation seriously hampers a parolee 
attempting to refute an alleged violation. A revocation hearing is in
tended to determine the factual issue of whether a violation has occurred, 
and, traditionally, the most effective judicial tools for discovering the 
truth and exposing falsehoods have been confrontation and cross-exami
nation.1'0 The Supreme Court, in fact, has intimated that due process of 
law requires such safeguards in any administrative proceeding in which 
an agency’s determinations of fact may seriously harm an individual.1'1 

233, 349 F.2d 210 (1965); Hyser v. Reed, 115 U.S. App. D.C. 254, 291, 318 F.2d 225, 262 
(Wright, J., dissenting in part), cert, denied, yi5 U.S. 957 (1963); United States v. Schneider
man, 104 F. Supp. 405, 408-09 (S.D. Cal. 1952).

168See Hyser v. Reed, 115 U.S. App. D.C. 254, 288 n.l, 318 F.2d 225, 259 n.l (Fahy, 
J., dissenting in part), cert, denied, 375 U.S. 957 (1963). Even if counsel is present, his effec
tiveness is severely limited by the absence of adverse witnesses at the hearing.

169 See note 164 supra and accompanying text. See also United States ex rel. Obler 
v. Kenton, 262 F. Supp. 205, 211 (D. Conn. 1967).

170 See, e.g., Pointer v. Texas, 380 U.S. 400, 404 (1965); 5 J. Wigmore, Evidence § 
1367 (3d ed. 1940). See also In re Gault, 387 U.S. 1, 21 (1967).

171 See Hannah v. Larche, 363 U.S. 420, 441-42 (I960); Greene v. McElroy, 360 U.S. 
474, 496-97 (1958). See also Hyser v. Reed, 115 U.S. App. D.C. 254, 279-81, 288, 291, 
318 F.2d 225, 250-52, 259, 262 (Bazelon, C.J., Edgerton, Fahy & Wright, JJ-, dissenting in 
part), cerA denied, 375 U.S. 957 (1963).

In Greene v. McElroy, the petitioner was denied confrontation and cross-examination at 
an administrative hearing which deprived him of a security clearance. 360 U.S. at 479. The 
Court held that since Congress had not explicitly authorized a denial of these safeguards, the 
petitioner could not be deprived of them by the agency. Id. at 504. Although the Court 
avoided constitutional grounds for its decision, it invoked classic due process language, stating: 

Certain principles have remained relatively immutable in our jurisprudence. One 
of these is that where governmental action seriously injures an individual, and the 
reasonableness of the actions depends on fact findings, the evidence used to prove 
the Government’s case must be disclosed to the individual so that he has an oppor
tunity to show that it is untrue. While this is important in the case of documentary 
evidence, it is even more important where the evidence consists of the testimony of 
individuals whose memory might be faulty or who, in fact, might be perjurers or per
sons motivated by malice, vindictiveness, intolerance, prejudice, or jealousy.

Id. at 496.
The Court faced the constitutional issue later, in a case in which Congress had authorized 

an investigating agency to deny confrontation and cross-examination. Hannah v. Larche, 
supra. It held that such procedures were not required since requirements of due process vary 
with the type of proceeding and the agency involved could make only general recommenda
tions for legislative or executive action and was not empowered to adjudicate specific cases. 
Id. at 441-42.

Relying on McElroy and Hannah, appellants in Hyser v. Reed contended that parole 
revocation results in a loss of liberty based on a binding determination rather than a general 
fact-finding investigation and thus requires confrontation and cross-examination. The five- 
to-four majority' in Hyser rejected this reasoning on the ground that revocation is a part of 
the rehabilitative process rather than a criminal or adversary proceeding and that therefore 
constitutional due process does not attach. 115 U.S. App. D.C. at 257, 318 F.2d at 238. But 
cf. In re Gault, 387 U.S. 1, 38 n.65 (1967), quoting President’s Commission on Law 
Enforcement and Administration of Justice, Task Force Report: Juvenile De
linquency AND Youth Crime 86-87 (1967). For a critique of Hyser’s reasoning when 
applied to the right to counsel, see notes 120-124 supra and accompanying text.
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When the fact of a violation is disputed, cross-examination of adverse wit
nesses would necessarily produce a more complete record and would allow 
the Board to observe not only the parolee’s demeanor but also that of 
his accusers.

It has been argued, however, that despite these obvious advantages to 
both the parolee and the Board, confrontation should be denied because 
it would work at cross-purposes to the rehabilitative objectives of pa
role.1'2 According to this view, disclosure of the Board’s sources would 
obstruct the flow of predictive information that is vital in evaluating 
whether a parolee is still a good risk.172 173 This position is outweighed by 
several important factors. First, the finding of fact as to whether a con
dition of parole has been violated is more often than not the determining 
factor in the decision as to revocation.174 Second, confrontation or any 
other due process right would not prevent the Board from exercising dis
cretion and informed expertise regarding revocation of parole.17'3 Finally, 
confrontation would further rather than hinder rehabilitation. Normal
ly, revocation based on a mistaken finding of violation could only preju
dice the likelihood of rehabilitating the prisoner. Even if the parolee 
was guilty of a violation, granting the essentials of due process might have 
a beneficial rehabilitative effect.176

172 Note, Freedom and Rehabilitation in Parole Revocation Hearings, 72 YALE L.J. 368, 
375-76 (1962).

173 In advocating this view, the authors based their position as to confrontation partly on 
their recommendation that the parolee be given compulsory subpoena power for witnesses. Id.

174 See note 101 supra.
I73 Cf. In re Gault, 387 U.S. 1, 21-28 (1967).
176 C/. id. at 26 (1967). In granting due process rights to juveniles, the Court in Gault 

relied on recent studies which "suggest that the appearance as well as the actuality of fairness, 
impartiality and orderliness—in short, the essentials of due process may be a more impressive 
and more therapeutic attitude” than the "procedural laxness of the 'parens patriae’ ” approach 
even for the juvenile who has violated the law. Id.

177 Until 1961, a parolee retaken by the Board was given a revocation hearing without 
the benefit of witnesses or affidavits. In Reed v. Butterworth, the court construed § 4207’s 
"opportunity to appear” as embodying the right to present the testimony of voluntary wit
nesses as to any matters relevant to the alleged violation. Ill U.S. App. D.C. 365, 366-67, 297 
F.2d 776, 777-78. Subsequent cases have reaffirmed this right without extending it to adverse 
or recalcitrant witnesses. In Hyser v. Reed the court stated that "to hold that compulsory pro
cess is constitutionally required would imply that revocation hearings are comparable to criminal 
prosecutions rather than to administrative processes . . . .” The court also believed that their 
directives relating to preliminary interviews would "ameliorate some of the handicaps which 
confront a parolee upon his arrest for parole violation.” 115 U.S. App. D.C. at 269, 318 F.2d 
at 240. However, the Board has not implemented all of those "ameliorative directives.” See 
note 74 supra.

The disadvantages at which the denial of confrontation places the 
parolee are compounded by the lack of a compulsory subpoena power to 
compel the attendance of witnesses at the revocation hearing.177 Even a 
parolee with retained counsel can only present witnesses who voluntarily 
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consent to undergo the time, expense, and travel involved in testifying 
before the Board. The Board, however, lacks any subpoena power,1'*  
and no court has held that an interested party in an administrative pro
ceeding is constitutionally entitled to compulsory process.1,9 This is not 
to say that compulsory process would be undesirable. Any complications 
that additional witnesses would introduce to the revocation hearing would 
be outweighed by the value to the parolee and the Board of having a 
more complete and better balanced record.160 Whereas denial of access 
to Board files and confrontation can be rationalized by the need to pro
tect the Board’s sources of information and because of the administra
tive burdens on parole officials, no similar objections can be made to the 
power to subpoena witnesses. Procedural concessions in favor of the 
parolee must be weighed against administrative realities; however, the 
balance at present is unfairly on the side of efficiency and expediency.

178 An administrative agency is a creature of statute and its powers are limited to those 
specially conferred upon it. See 1 K. Davis, Administrative Law Treatise § 3.03 (1958).

179 The Supeme Court has held, however, that where a court has subpoena power, its 
denial to a defendant in a criminal trial is a violation of the due process clause of the four
teenth amendment. Washington v. Texas, 388 U.S. 14 (1967).

180 At present the decision as to whether to revoke is based largely on the probation of
ficer’s report. While his interest in the proceedings is not prosecutorial, the demands of his 
profession require him to concentrate on the negative aspects of the parolee’s behavior. Thus, 
positive testimony is provided almost wholly by the parolee himself and whatever voluntary 
witnesses he can produce. See Comment, Freedom and Rehabilitation in Parole Revocation 
Hearings, 72 Yale L.J. 368, 375-76 (1962).

181 U.S. Const, amend. V.
182See, e.g., In re Gault, 387 U.S. 1, 49 (1967) (juvenile proceedings); McCarthy v. 

Arndstein, 266 U.S. 34, 40 (1924) (bankruptcy proceeding). For this reason, unlike sixth 
amendment rights the fifth amendment privilege is not subject to denial on the ground that 
a revocation hearing is not a criminal trial.

183Murphy v. Waterfront Comm’n, 378 U.S. 52, 94 (1964) (concurring opinion); see 
Malloy v. Hogan, 378 U.S. 1, 11 (1964); Hoffman v. United States, 341 U.S. 479, 486-87 
(1951); Mason v. United States, 244 U.S. 362, 365 (1917).

184 The privilege extends not only to all types of proceedings but also to all manner of 
persons. 'We find no room in the privilege against self-incrimination for classifications of 
people so as to deny it to some and extend it to others.” Spevack v. Klein, 385 U.S. 511, 
516 (1967) (lawyers); see Garrity v. New Jersey, 385 U.S. 493 (1967) (police officers); 
In re Gault, 387 U.S. 1 (1967) (juveniles); Slochower v. Board of Educ., 350 U.S. 551 
(1956) (teachers).

[JJuvenile proceedings to determine "delinquency,” which may lead to commitment

SELF-INCRIMINATION

The privilege against self-incrimination178 179 180 181 may be asserted in any 
kind of proceeding182 and it "protects any disclosures which the witness 
may reasonably apprehend could be used in a criminal prosecution or 
which could lead to other evidence that might so be used.”183 184 Logically, 
a privilege which has been extended to all types of governmental proceed
ings181 should also include any hearings conducted by or for the Parole 



730 The Georgetown Law Journal [Vol. 56: 705

Board. Under the Board’s current practices, however, a parolee who in
vokes the privilege pays a high price. If he elects to remain silent at 
the preliminary interview, the parolee loses the right to a local revoca
tion hearing;18'’ if he remains silent at the revocation hearing, he risks 
losing his freedom.1Sb On the other hand, if he testifies before the Board, 
the parolee may make disclosures which could be used against him in a 
criminal prosecution18' or which, if he is under indictment, could reveal 
his defense before trial.* 185 186 187 188 Clearly this is "a choice between the rock and 
the whirlpool.”189

to a state institution, must be regarded as "criminal” for purposes of the privilege 
against self-incrimination. . . . [O]ur Constitution guarantees that no person shall 
be "compelled” to be a witness against himself when he is threatened with depriva
tion of his liberty — a command which this Court has broadly applied and gener
ously implemented ....

In re Gault, supra at 49-50 (emphasis added).
185 See note 80 supra and accompanying text.
186 "Those [appellants] who have not denied the charged violation of parole or any 

whose parole was revoked because of a criminal conviction would not now be benefited by 
a hearing which is designed specifically to make a record only in cases where the fact of 
violation is controverted.” Hyser v. Reed, 115 U.S. App. D.C. 254, 275, 318 F.2d 225, 246, 
cert, denied, 375 U.S. 957 (1963). In Hyser, one appellant who claimed his admission of 
violation was coerced was granted a local "preliminary interview-hearing” if he could show 
on remand that voluntary witnesses and information bearing on the issue of parole violation 
would be produced. Id. at 275-76, 318 F.2d at 246-47.

187 See note 70 supra and accompanying text.
188 See Silver v. McCamey, 95 U.S. App. D.C. 318, 221 F.2d 873 (1955). The court 

stated that placing an individual in such a position in an administrative proceeding was a 
violation of due process. Id. at 320, 221 F.2d at 875; see note 72 supra.

189 Frost & Frost Trucking Co. v. Railroad Comm’n, 271 U.S. 583, 593 (1926); accord, 
Garrity v. New Jersey, 385 U.S. 493, 496 (1967); Stevens v. Marks, 383 U.S. 234, 243 
(1966).

199 An appeal now pending before the District of Columbia Circuit may directly con
front the question for the first time. Boxley v. Rodgers, No. 21,347 (D.C. Cir., filed Nov. 24, 
1967). In that case, the Board issued a warrant for a parolee who had been charged with 
assault with a deadly weapon and released on bail. At the revocation hearing, he declined 
to answer questions regarding the criminal charges on the advice of counsel. The Board re
voked his parole and cited his silence as one of the reasons for its decision. The parolee 
then brought the instant habeas corpus proceeding alleging, inter alia, that the Board’s action 
violated his fifth amendment privilege. Brief for Appellant at 37-46, Boxley v. Rodgers No 
21,347 (D.C. Cir., filed Nov. 24, 1967).

191 385 U.S. 493 (1967).
192 The appellants in Garrity were given the choice between self-incrimination or job

forfeiture under a New Jersey statute. In finding that the appellants’ incriminating state-

While no federal court has decided whether a parolee may invoke 
the privilege before the Board without suffering any adverse results,190 
two recent Supreme Court decisions are likely to spawn a challenge to the 
current practice of revoking parole on the basis of a failure to deny an 
alleged violation affirmatively. In Garrity v. New Jersey™1 the Court 
held that the self-incrimination privilege cannot be conditioned "by the 
exaction of a price,” even though the price was forfeiture of a privilege 
such as public employment.192 In Spevack v. Klein,193 decided the same 
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day, the Court held that a lawyer who invoked the privilege could not be 
disbarred as a consequence and declared that the privilege against self
incrimination is derogated by "the imposition of any sanction which 
makes the assertion of the Fifth Amendment privilege 'costly.’ ”* 193 194 195 196 197 198 Taken 
together, the two cases seem to say that waiver of the fifth amendment 
cannot be exacted as the price for even a mere "privilege” and that any 
person who relies on the right against self-incrimination cannot be penal
ized for doing so. Under these decisions, any incriminating statements 
by a parolee at a revocation hearing would appear to be products of 
coercion;10’’ revocation on the basis of silence would also seem constitu
tionally objectionable.

ments were the products of coercion, the Court refused to recognize a "waiver” of the privilege 
by the appellants merely because they had taken public employment. Id. at 500. Thus, 
Garrity would militate against any theory that a parolee has waived his privilege against 
self-incrimination by accepting parole.

193 385 U.S. 511 (1967).
194 Id. at 515; see Griffin v. California, 380 U.S. 609, 614 (1965); Slochower v. Board 

of Educ., 350 U.S. 551 (1956); Boyd v. United States, 116 U.S. 616 (1886).
195 If the parolee is under indictment when the warrant is executed, he could seek an 

injunction of the revocation hearing until the completion of the criminal proceeding. See 
United States v. Parrott, 248 F. Supp. 196 (D.D.C. 1965); United States v. Cigarette Mer
chandisers Ass'n, 18 F.R.D. 497 (S.D.N.Y. 1955). If he is criminally charged after the 
hearing, he could attempt to enjoin or object to the use of any incriminating statements made 
before the Board. See Smith v. Katzenbach, 122 U.S. App. D.C. 113, 351 F.2d 810 (1965).

196 United States ex rei. Obler v. Kenton, 262 F. Supp. 205, 208 (D. Conn. 1967). 
While not recommending bifurcated hearings, courts have recognized two "moments” within 
the revocation decision. The determination of violation is factual, retrospective, involves no 
expertise or discretion, and is made in a semiadversary context. The dispositional determina
tion, on the other hand, is a predictive judgment regarding the parolee’s future behavior made 
in an ex parte context, requiring the expertise of the Board, and permitting great discre
tion. Hyser v. Reed, 115 U.S. App. D.C. 254, 269, 318 F. 2d 225, 240, cert, denied, 375 
U.S. 957 (1963). While judicial review of the violation determination is "limited” and 
"narrow,” the dispositional determination has been regarded in the past as "almost un- 
reviewable.” Id. However, the scope of the latter review is gradually being broadened. See 
note 245 infra and accompanying text.

197 Hash v. Henderson, 262 F. Supp. 1016, 1020 (E.D. Ark. 1967); United States ex rei. 
Hitchcock v. Kenton, 256 F. Supp. 296, 300 (D. Conn. 1966); United States ex rei. Obler 
v. Kenton, 252 F. Supp. 205, 208 (D. Conn. 1967); see Shelton v. United States Bd. of 
Parole, 388 F.2d 567 (D.C. Cir. 1967).

198Birch v. Anderson, 123 U.S. App. D.C. 153, 160, 358 F.2d 520, 527 (1965); Hash 

The Dispositional Decision

Parole revocation involves two decisions: the determination that the 
parolee has violated a condition of his parole, and, if so, a second decision 
regarding the parolee’s future rehabilitative treatment in light of this vio
lation.106 Loss of parole status and reimprisonment is not a necessary 
consequence of the parole violation determination.10' The violation may 
be overlooked,108 and the violator may be re-paroled100 or made to serve 
only part of the outstanding sentence.200
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Section 4207, which governs dispositional decisions,199 * 201 has been liti
gated in three main areas: first, whether "street time,” that part of the 
sentence served on parole, should be credited towards completion of the 
original sentence; second, when a violation is either admitted or is evi
denced by a conviction, the point in time when the parolee begins ser
vice on the original sentence; and finally, whether the parolee has a right 
to a hearing on the dispositional decision.

v. Henderson, 262 F. Supp. 1016, 1020 (E.D. Ark. 1967); see United States 'ex rel. Vance 
v. Kenton, 252 F. Supp. 344, 346 (D. Conn. 1966).

199 United States ex rel. Obler v. Kenton, 262 F. Supp. 205, 209 (D. Conn. 1967).
299 Stubblefield v. Kennedy, 117 U.S. App. D.C. 225, 227, 328 F.2d 526, 528 (1964). 

See also Note, Rights of the Federal Parolee Threatened With Parole Revocation, 1964 WASH. 
U.L.Q. 335, 351.

291 The Board may ... [at the time of the revocation hearing], or at any time in its 
discretion, revoke . . . terminate ... or modify the terms and conditions [of pa
role] ....

[T]he said prisoner may be required to serve all or any part of the remainder 
of the term for which he was sentenced.

18 U.S.C. § 4207 (1964).
202 See Comment, Due Process and Revocation of Conditional Liberty, 12 Wayne L. Rev. 

638, 646 (1966).
293 18 U.S.C. § 4203(a) (1964); see Ellis v. Chappell, 230 F. Supp. 164, 167 (D.D.C. 

1964).
294 "[Parole] is a substitution ... of a lower grade of punishment, by confinement in 

the legal custody and under the control of the warden within the specified prison bounds 
outside the prison . . . .” Jenkins v. Madigan, 211 F.2d 904, 906 (7th Cir.), cert, denied, 348 
U.S. 842 (1954); see Zerbst v. Kidwell, 304 U.S. 359 (1938); Anderson v. Corall, 263 U.S. 
193 (1923).

The restrictions and conditions on a parolee’s liberty under a state law were deemed 
such restraint as to enable him to challenge this custody by a writ of habeas corpus, which 
traditionally required actual confinement. Jones v. Cunningham, 371 U.S. 236 (1963). The 
Court explained: “While petitioner’s parole releases him from immediate physical im
prisonment, it imposes conditions which significantly confine and restrain his freedom; this 
is enough to keep him in the ’custody’ of . . . the Virginia Parole Board . . . . ” Id. at 243.

205E.g., Sartain v. Pitchess, 368 F.2d 806 (9th Cir. 1966), cert, denied, 386 U.S. 1025 
(1967) (arrest warrant for parolee unnecessary); Postelwait v. Willingham, 365 F.2d 759 
(10th Cir. 1966) (hearing on habeas corpus unnecessary); Young v. Parker, 256 F. Supp. 
1002 (M.D. Pa. 1966) (court-appointed counsel not required); see Doherty v. United States, 
280 F.2d 35 (9th Cir. I960); United States ex rel. Binion v. O’Brien, 273 F.2d 495 (3d Cir 
1959), cert, denied, 363 U.S. 812 (I960).

CREDITING OF "STREET TIME”

Challenges to the Board’s statutory power to refuse credit to a parole 
violator for time served before revocation have been grounded in the 
"constructive custody” theory of parole.202 Statutorily, a prisoner re
leased on parole is "in the legal custody and under the control of the 
Attorney General”203 * 205 and is legally considered imprisoned.201 This cus
todial status, albeit outside prison, has been used by many courts to deny 
that parole revocation is a criminal proceeding and to justify the nonap
plicability of adversary procedural rights at the hearing.200
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The custodial theory provides the basis for the argument that if "street 
time” is time spent in the custody of the Attorney General, then a recom
mitment to prison to serve any part of that time is extending a prisoner’s 
sentence beyond that set in the original judicial proceeding and a depriva
tion of liberty without due process.200 This argument has been rejected 
on the grounds that the statute and conditions of parole specifically pro
vide that street time may be discounted20 ‘ and that, by accepting parole, 
the parolee agrees to this contingency.* * 207 208 The pragmatic basis if not the 
conceptual design appears clear: the possibility that a parolee will be 
forced to serve extra time is a disciplinary measure with which the Board 
can threaten recalcitrant parolees.209

-OG&ji? Hyser v. Reed, 115 U.S. App. D.C. 254, 262, 318 F.2d 225, 233, cert, denied,
375 U.S. 973 (1963); United States ex rel. Obler v. Kenton, 262 F. Supp. 205 (D. Conn. 1967).

207Zerbst v. Kidwell, 304 U.S. 359 (1938); Smith v. Blackwell, 367 F.2d 539 (5th Cir. 
1966); McKinney v. Taylor, 358 F.2d 689 (10th Cir. 1966); Van Horn v. Maguire, 328 
F.2d 585 (5th Cir. 1964); Doherty v. United States, 280 F.2d 35 (9th Cir. I960); Dolan v. 
Swope, 138 F.2d 301 (7th Cir. 1943).

208 The fact that a prisoner did not agree to terms of his parole or signed his release 
under protest is irrelevant. See note 25 supra and accompanying text.

209 It has also been held to be within the discretion of the Parole Board to revoke industrial 
"good time” or "good time behavior” accumulated by the parolee while he was serving his 
sentence before the grant of parole. The rationale is that the parolee is not being reim
prisoned for the original offense but for violations of parole obligations to which he agreed. 
Howard v. United States, 274 F.2d 100, 103 (8th Cir. I960); Hedrick v. Steele, 187 F.2d 
261, 263 (8th Cir. 1951). Since the earning of good-time credits was related to a prisoner’s 
life within the penitentiary, there does not seem to be any reason to make them contingent 
on the success of parole other than to strengthen the Board’s capacity to punish.

210 Model Penal Code § 6.10(2) (Proposed Official Draft, 1962).

211 Id. § 305.17(a).
212 Id. § 305.16(c). The Youth Division of the United States Board of Parole also em

ploys a different method of crediting "street time.” Under federal statutes, a youth offender 
on parole is, in effect, credited with the “street time” served before parole revocation in de
termining the reminder of the original sentence to be served. This is so because he cannot 
be held more than six years from the date of his conviction. 18 U.S.C. §§ 5010(b), 5017(c), 
5034 (1964), construed in Fish v. United States, 254 F. Supp. 906 (D. Md. 1966).

The American Law Institute’s Model Penal Code takes a different— 
and, it is submitted, fairer—approach to the crediting of street time. The 
Code creates two separate terms on which a convicted felon is sentenced: 
first, a term of imprisonment which includes both a minimum and maxi
mum sentence before the prisoner may be paroled, and second, a separate 
term of parole which governs duration of parole only.210 Should parole 
be revoked, a parolee can be recommitted only for the remainder of his 
maximum parole term less street time and good behavior credits.211 The 
Code thus eliminates the possibility of forfeiture of time spent on parole, 
retaining only the Board’s discretion to disallow good time credits that 
were earned during the parole period.212
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CONCURRENT AND CONSECUTIVE SENTENCES

A violation of a condition of parole, not the issuance of the violator 
warrant, tolls the running of a parolee’s street time.213 * 215 216 217 From this mo
ment until the parole warrant is executed and the parolee is either reim
prisoned or re-paroled, his status is deemed to be that of an "escaped con
vict,”21'1 outside the actual or constructive custody of the Attorney Gen
eral.210 The question of when the original sentence again begins to run 
has been the subject of much litigation by parolees who are convicted of 
an offense while on parole and seek to have the new sentence run con
currently with the original. Their efforts to date have met with only 
limited success.

213 Schiffman v. Wilkinson, 216 F.2d 589 (9th Cir. 1954); Nave v. Bell, 180 F.2d 198 
(6th Cir. 1950); see note 41 supra. An unbroken line of cases has held that federal custody 
for purposes of service on the original sentence resumes only on the execution of the parole 
warrant. Jefferson v. Willingham, 366 F.2d 352 (10th Cir. 1966), cert, denied, 385 U.S. 
1018 (1967); see, e.g., Zerbst v. Kidwell, 304 U.S. 359 (1938); Anderson v. Corail, 263 
U.S. 193 (1923); Mock v. United States Bd. of Parole, 120 U.S. App. D.C. 248, 345 F.2d 737 
(1965); Wiesenthal v. United States, 322 F.2d 231 (9th Cir. 1963); Jenkins v. Madigan, 211 
F.2d 904 (7th Cir.), cert, denied, 348 U.S. 842 (1954).

Anderson v. Corail, 263 U.S. 193, 196 (1923).
215 Zerbst v. Kidwell, 304 U.S. 359, 361 (1938); Taylor v. United States, 352 F.2d 232, 

238 (10th Cir. 1965); see Doherty v. United States, 280 F.2d 35 (9th Cir. I960); United 
States ex rel. Nicholson v. Dillard, 102 F.2d 94 (4th Cir. 1939). The "escaped convict” 
fiction attempts to keep consistent the constructive custody theory of parole. See note 202 
supra and accompanying text.

216 See Hash v. Henderson, 262 F. Supp. 1016 (E.D. Ark. 1967); Boswell v. Parker, 262 
F. Supp. 559 (M.D. Pa. 1967).

217 Taylor v. Simpson, 292 F.2d 698 (10th Cir. 1961); Johnson v. Wilkinson, 279 F.2d 
683 (5th Cir. I960); United States ex rel. Jacobs v. Bare, 141 F.2d 480 (6th Cir. 1944); see 
Johnson v. United States, 234 F.2d 813 (4th Cir. 1956).

218 See Robinson v. Willingham, 369 F.2d 688 (10th Cir. 1966); Smith v. Blackwell, 
367 F.2d 539 (5th Cir. 1966). "Reasonableness” is determined by a practical test which con
siders the circumstances of each case, especially the length of time between issuance and 
execution, the Board’s efforts to serve the warrant, and the efforts of the parolee to frustrate 
service. United States ex rel. Vance v. Kenton, 252 F. Supp. 344, 345 (D. Conn. 1966); see 
Rossello v. United States Bd. of Parole, 261 F. Supp. 308 (M.D. Pa. 1966). A delay has been 
held justified when a parolee is a fugitive from justice, Welch v. Hillis, 53 F. Supp. 456, 457 
(W.D. Okla. 1944), serving another sentence, Ginyard v. Clemmer, 123 U.S. App. D.C. 100, 
101, 357 F.2d 291, 292 (1966), or caused the delay himself, Rossello v. United States Bd. of 
Parole, supra at 310. Mere administrative convenience cannot justify an unreasonable period 
of time before the revocation hearing. United States ex rel. Vance v. Kenton, supra. For 
reasonableness of time lapse as related to availability of witnesses, see note 74 supra.

219 18 U.S.C. § 4205 (1964), construed in Smith v. Blackwell, 367 F.2d 539 (5th Cir. 
1966); see Mock v. United States Bd. of Parole, 120 U.S. App. D.C. 248, 345 F.2d 737 
(1965).

The time at which the warrant is executed is within the discretion of 
the Board218 and may take place after the original sentence has run if the 
warrant issued during the term211 and the delay in execution was reason
able.218 Relying on statutory intent,219 the courts have upheld the Board’s 
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refusal to execute220 during stages of the proceedings for the second of
fense,"1 222 or while the parolee is serving a sentence in either a state'" or 
federal prison.223 The effect of these decisions is that a judge cannot im
pose a sentence that will run concurrently with the unexpired term of the 
parolee’s first offense unless the Parole Board revokes before sentenc
ing.'21 After parole is revoked, the parolee may move the sentencing 
court to subtract the unserved portion of the first sentence from the term 
of the second sentence.22'’ He may also petition the Attorney General to 
designate the state institution as the place where the outstanding time on 
a previous federal sentence will be served,220 thus effecting concurrent 
service. Mandamus will not lie to force the Board to make the sentences 
run concurrently.227

220 Courts have used various reasons to justify the Board’s discretion in refusing to execute 
the warrant when a parolee is arrested or convicted. The principal reason is a desire to re
tain the Board’s disciplinary power by giving it discretion to let sentences run consecutively. 
Avellino v. United States, 330 F.-2d 490, 491 (2d Cir.), cert, denied, 379 U.S. 922 (1964); 
see Saylor v. United States Bd. of Parole, 120 U.S. App. D.C. 206, 209, 345 F.2d 100, 103, 
cert, denied, 382 U.S. 909 (1965); note 209 supra and accompanying text.

Other considerations enter the decision. The Board’s decision need not depend upon a 
court’s finding regarding the criminal charge. Hogan v. Zerbst, 101 F.2d 634 (5th Cir. 
1939). There is, however, a desire to avoid revocation on a charge of which the parolee 
is later acquitted. Avellino v. United States, supra at 491; Robinson v. Sartwell, 264 F. Supp. 
531, 535 (E.D. Mich. 1967). See also Parole Hearings, supra note 32, at 2879 (testimony 
of Thomas R. Sard, Parole Executive, District of Columbia Board of Parole). Among other 
reasons, there is also a wish to enable the parolee to prepare an adequate defense to the criminal 
charge by leaving him free. See Robinson v. Sartwell, 264 F. Supp. 531 (E.D. Mich. 1967).

221 Shelton v. United States Bd. of Parole, 388 F.2d 567 (D.C. Cir. 1967) (present
encing); Carswell v. Parker, 385 F.2d 645 (D.C. Cir. 1967) (preverdict); Saylor v. United 
States Bd. of Parole, 120 U.S. App. D.C. 206, 345 F.2d 100, cert, denied, 382 U.S. 909 (1965) 
(pretrial); Robinson v. Sartwell, 264 F. Supp. 531 (E.D. Mich. 1967) (postarraignment).

222 Taylor v. United States Marshal, 352 F.2d 232 (10th Cir. 1965); Saylor v. United States 
Bd. of Parole, 120 U.S. App. D.C. 206, 345 F.2d 100, cert, denied, 382 U.S. 909 (1965) Brown 
v. Taylor, 287 F.2d 334 (10th Cir. 1961); Johnson v. United States, 234 F.2d 813 (4th Cir. 
1956).

223 Zerbst v. Kidwell, 304 U.S. 359 (1938); Mock v. United States Bd. of Parole, 120 U.S. 
App. D.C. 248, 345 F.2d 737 (1965).

224 Hash v. Henderson, 262 F. Supp. 1016, 1018 (E.D. Ark. 1967). Nothing, of course, 
prevents the court from taking into consideration the potential revocation of defendant’s parole 
in determining the length of the sentence it will impose.

223 See, e.g., Fed. R. CRIM. P. 35. See also Application of Gilette, 175 F. Supp. 255 
(E.D.N.Y. 1959). In the federal system, however, the prisoner must move for a reduction 
of sentence within 120 days from the sentencing date. Fed. R. Crim. P. 35.

226 5^ Saylor v. United States Bd. of Parole, 120 U.S. App. D.C. 206, 210 n.3, 345 F.2d 
100, 104 n.3 (Bazelon, J., dissenting), cert, denied, 382 U.S. 909 (1965); Hash v. Henderson, 
262 F. Supp. 1016, 1018 (E.D. Ark. 1967); 18 U.S.C. § 4082 (1964).

227 Hill v. United States Bd. of Parole, 257 F. Supp. 129, 130 (M.D. Pa. 1966).

DISPOSITIONAL HEARING

Once the Board has found a violation, it must make a further deter
mination that the parolee is no longer a good parole risk before it can 
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revoke.228 A revocation hearing that does not allow the parolee to pre
sent evidence of extenuating or mitigating factors has been held not to 
meet the statutory requirement of an "opportunity to appear.”229 * If the 
parolee does not contest the fact of violation, however, he has no clear 
right to a preliminary hearing or interview, where such matters may be 
raised. In Hyser v. Reed?™ the court was preoccupied with issues relat
ing to the establishment of a violation and, though it mentioned that evi
dence bearing on the parolee’s standing as a good parole risk might be 
presented at the preliminary interview, the interview was alluded to only 
in the context of a parolee contesting the alleged violation.231 The Parole 
Board, however, has instructed its probation officers to interview admitted 
parole violators, locate and interview witnesses, summarize their state
ments, and forward them along with their recommendations to the 
Board.232 The Board’s rules allow admitted violators to retain counsel 
and present evidence from voluntary witnesses, but parolees are not nor
mally told of these other rights.233 234 235 By the time a parolee has his revocation 
hearing at the federal prison,231 witnesses may be too far away for travel, 
the parole officer will be unavailable, and the parolee has only his own 
credibility and the recommendation of the interviewer on which to rely.23“

228Ryser v. Reed, 115 U.S. App. D.C. 254, 271, 318 F.2d 225, 242, cert, denied, 375 
U.S. 957 (1963).

229 United States ex rel. Obler v. Kenton, 262 F. Supp. 205, 209 (D. Conn. 1967); United 
States ex rel. Hitchcock v. Kenton, 256 F. Supp. 296 (D. Conn. 1966). But see Starnes v. 
Markley, 343 F.2d 535 (7th Cir.), cert, denied, 382 U.S. 908 (1965).

229 115 U.S. App. D.C. 254, 318 F.2d 225, cert, denied, 375 U.S. 957 (1963).
231 Id. at 273, 318 F.2d at 244. Chief Judge Bazelon, in a separate opinion, did not 

find legislative intent supporting a hearing on the dispositional question alone. Id. at 278, 
318 F.2d at 249 (Bazelon, C.J., dissenting in part). He suggested that where there was no 
contest regarding violation, the parolee be given an “informal interview” at a place reason
ably near the sources of information where he could submit documents and voluntary testi
mony regarding his general character and probable future behavior. Id. at 279 n.4, 318 
F.2d at 250 n.4. Judge Bazelon did not feel that the procedural rights of a "violation hear
ing” need be available to a parolee at this interview nor that he need be permitted counsel. Id. 
at 278, 318 F.2d at 249.

232 These directives are not published in the Parole Board Rules nor included in the 
form which is presented to the parole violator. United States ex rel. Obler v. Kenton, 262 
F. Supp. 205, 210 (D. Conn. 1967); cf. Rules at 24.

233 The absence of this procedure in practice has been criticized in United States ex rel. 
Obler v. Kenton, 262 F. Supp. 205, 211 (D. Conn. 1967). See also Phillips v. United States 
Bd. of Parole, 254 F. Supp. 529, 534 (N.D. Ill. 1966).

234 Revocation hearings are held quarterly each year at the various federal penitentiaries. 
United States ex rel. Obler v. Kenton, 262 F. Supp. 205, 210 n.24 (D. Conn. 1967) (testi
mony of a Board official).

235 In light of these disadvantages, one court has held that in considering whether the 
time lapse between arrest and the revocation hearing was unreasonable, unavailability of wit
nesses and lost sources of mitigating evidence are to be taken into consideration. Id. at 
209; see United States ex rel. Hitchcock v. Kenton, 256 F. Supp. 296 (D. Conn. 1966).

More recently, the Board took a small first step toward providing 
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some kind of dispositional hearing to parolees convicted of a subsequent 
crime. Under the pressure of pending court challenges to its existing pro
cedures,236 237 the Board issued new regulations23, which allow a convicted 
parolee to petition the Board for a dispositional interview at the place 
where he is incarcerated.238 Under the new rules, the Board will grant 
the interview if it believes that there is sufficient information to merit 
further consideration on whether to withdraw or execute a violator war
rant before the end of the intervening sentence.23'' The rules allow both 
retained counsel and voluntary witnesses at the interview.240 On the basis 
of the interviewer’s report, the Board will decide whether to withdraw 
the warrant, execute it, or leave it unexecuted as a detainer against the 
parolee when he is finally released.241 The Board also announced the 
criteria on which it would base its decision: institutional adjustment, 
community protection, and the parolee’s cooperation with law enforce
ment and correctional officials.242

236 In The Parole Board Cases, appellant parolees, all convicted of a criminal offense and 
sentenced, requested a local hearing as soon as practical after violation to consider whether 
the parole warrant should be executed and the two sentences be allowed to run concurrently. 
Smith v. Rivers, 388 F.2d 575 (D.C. Cir. 1967); White v. United States, 388 F.2d 575 (D.C. 
Cir. 1967); Jacobs v. District of Columbia Bd. of Parole, 388 F.2d 575 (D.C. Cir. 1967); 
Williams v. Preston, 388 F.2d 577 (D.C. Cir. 1967). In this litigation, consolidated as The 
Parole Board Cases, appellant parolees argued that by refusing to hold a revocation hearing 
before the second sentence was begun, the Parole Board had already exercised its discretion to 
make the sentences run consecutively and that this decision was made without benefit of a hear
ing or any definite standards. Brief for Appellant at 51, Smith v. Rivers, 388 F.2d 575 (D.C. 
Cir. 1967 ). The other two Parole Board Cases did not turn on the hearing issue. See Shelton 
v. United States, 388 F.2d 567 (D.C. Cir. 1967); Boswell v. United States, 388 F.2d 571 (D.C. 
Cir. 1967).

237 3 2 Fed. Reg. 15,014 (1967).
233 Id.
239Id.-, see The Parole Board Cases, 388 F.2d 567, 578 (D.C. Cir. 1967) (Appendix).
2« 32 Fed. Reg. 15,014 (1967).
241 Id.-, see The Parole Board Cases, 388 F.2d 567, 578 (D.C. Cir. 1967) (Appendix).
242 The factors the Board will take into consideration are:

I. The institutional adjustment including the efforts of the inmate to improve 
himself vocationally and educationally.

(a) Conduct record in confinement.
(b) The length of the current sentence and the amount of violation time 

owed.
(c) Health condition of the individual, both physical and mental.
(d) Attitude of the offender toward his crime.
(e) Family situation.

II. The protection of the community.
(a) The gravity of the offense charged in the violation warrant.
(b) The individual’s prior criminal history.
(c) The overall adjustment of the individual while he was on parole in 

the community.
III. Cooperation with law enforcement or institutional officials.
IV. And any other such factors which the Board feels are pertinent to the case.

The Parole Board Cases, 388 F.2d 567, 578-79 (D.C. Cir. 1967) (Appendix). These criteria 
were included in the proposed regulations which counsel for the Parole Board stated would 
be published in the Federal Register. Id. at 578. However, the Board now takes the posi
tion that the regulations were provided the court merely for informational purposes. Inter-
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In deciding The Parole Board Cases, which had inspired the new regu
lations, the District of Columbia Circuit praised them as evincing the 
Board’s intent to bring "fundamental fairness into the dispositional proc
ess,”213 and required that the new administrative remedies be exhausted 
before application to a court.* 244 * More significantly, the court went on to 
reject the Board’s contention that its dispositional discretion is "unquali
fied and nonreviewable.”240 In addition, it rejected the Board’s claim that 
there was neither statutory nor constitutional authority for the hearing 
which was requested.246 The court left for the future, however, the task 
of "charting) the metes and bounds of judicially cognizable claims with 
respect to the dispositional phase of parole revocation proceedings.”24'

view with Joseph N. Shore, Parole Executive, United States Board of Parole, in Washington, 
D.C., Feb. 23, 1968.

2« Smith v. Rivers, 388 F.2d 575, 577 (D.C. Cir. 1967).
244 Id.
^ld. at 576.
246 Id.
M Id.
248 "If the individual has been convicted by some local court, we will not conduct a local 

revocation hearing except in very unusual circumstances.” Instructions to United States 
Marshals Concerning Warrants for Alleged Mandatory Release or Parole Violators, at 3 
(United States Board of Parole).

Hopefully, the court will soon set itself to that task for The Parole 
Board Cases have not significantly clarified or altered parole revocation 
procedures. The Board has not changed its general policy of placing the 
unexecuted warrant as a detainer to effect consecutive sentences.248 All 
that has been added is the right of a parolee to request a local interview, 
a request that it is within the discretion of the Board to grant. A convicted 
parolee is just as much in need of a local hearing on disposition as any 
alleged parole violator since character witnesses are his chief evidence 
that progress toward rehabilitation would not be served by revocation of 
his parole or consecutive sentencing. Courts, as yet, however, have not 
made such a hearing mandatory.

Conclusion

Regardless of how it is characterized, revocation of parole results in 
loss of liberty; therefore certain procedural safeguards are essential. Ad
ministrative realities and the nature and function of the Parole Board, 
however, dictate that these safeguards be instituted without making every 
revocation hearing into a full-dress criminal trial. But there are several 
changes which should be made that would neither adversely affect the 
discretionary and rehabilitative functions of the Board, nor tax the ad
ministrative machinery to an intolerable degree. At the same time these



1968} Parole Revocation 739

changes would insure that the revocation of parole will rest on a sound 
factual basis.

One problem in delineating what procedural safeguards are to be in
stituted is that the area involved is bereft of any clear congressional in
tent. Federal courts, when faced with obvious inequities in individual 
cases, have been forced to resort to fictions in engrafting minimal safe
guards on to the statutory words "opportunity to appear.”

The best solution to this problem would be for Congress to amend 
the parole statute and set out in detail the elements of a revocation hear
ing. Parole revocation involves two decisions: one a finding of violation 
and the other a judgment of disposition. Any changes which are insti
tuted must be made in the light of this dual function. Where the hear
ing concerns a disputed violation of a condition of parole, any proposed 
statute should recognize generally that no policy considerations can justify 
depriving the parolee of his conditional liberty in reliance upon untested 
findings of fact.

In order that the period between retaking and the revocation hearing 
be of value to the parolee in preparing his defense, he should be given 
the right to release on his own recognizance when a technical violation 
is alleged.219 If the alleged violation has also been the subject of a crimi
nal charge, the Board should not interfere with such bail arrangements 
as have been made by the court before whom the parolee has been 
arraigned. While formal rules of evidence need not apply at the hear
ing,2,>0 the parolee should be given the explicit right to both retained and 
appointed counsel,2 ’1 as well as the right to confront adverse witnesses, 
and access to the Board’s presently confidential reports. Furthermore, 
the Board should be given a power of compulsory process, which should 
then be available to the parolee. Lastly, in order that these procedural 
safeguards are not rendered illusory, the Board should be required to es
tablish the "factual basis for revocation by something akin to the 'pre
ponderance of evidence’ rule” used in civil cases.249 * 251 252

249 See Cohen, Legal Norms in Corrections 72 (Unpublished Study submitted to The 
President’s Comm, on Law Enforcement and Administration of Justice 1967).

259 The administrative burdens that would be created by introducing formal rules of 
evidence would outweigh any possible gains to the parolee. It has also been submitted that 
the admission of hearsay works to the parolee’s advantage in that reports from friends and 
relatives are often the basis of his defense. See Hyser v. Reed, 115 U.S. App. D.C. 254, 269, 
318 F.2d 225, 240, cert. denied, 515 U.S. 957 (1963).

251 The recently-enacted Parole Act of Puerto Rico provides for the appointment of legal 
counsel for an indigent parolee. P.R. Laws Ann. tit. 4, § 646 (1965).

292 See Cohen, supra note 249, at 73.

If the parolee has admitted the violation of a condition or if the vio
lation has been proved by a criminal conviction, there is no issue of ma-
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terial fact and a hearing on the fact of violation is unnecessary.“ ’3 Here 
the statute could provide merely that the revocation hearing should be 
held in the locale and within a reasonable time of the admitted or proven 
violation. The parolee should be able to present witnesses and have the 
assistance of counsel in presenting mitigating circumstances.

253 See, e.g., Sklar, Law and Practice in Probation and Parole Revocation Hearings, 55 J. 
Crim. L.C. & P.S. 175, 197 (1964).

254 Even if pressure were put upon Congress to act, the present attitude of its members 
towards parole revocation indicates a greater concern with keeping dangerous offenders off 
the streets than with guaranteeing to a parolee a procedurally fair revocation hearing. See, 
e.g., Parole Hearings, supra note 32, at 2974 (testimony of Walter Dunbar, Chairman, United 
States Board of Parole).

255 Several recent correctional studies have recommended that counsel be appointed in 
revocation hearings:

Probation and parole revocation hearings may involve both disputed issues of 
fact and difficult questions of judicial or administrative judgment. These hearings 
lack some of the evidentiary and other technical complexities of trials, but where 
facts are disputed, the same process of marshalling and exhibiting facts is often de
manded as at trial. A lawyer for the defense is needed in these proceedings because 
of the range of facts which will support revocation, the breadth of discretion in the 
court or agency to refuse revocation even though a violation of the conditions of re
lease is found, and the absence of other procedural safeguards which surround the 
trial of guilt.

PRESIDENT'S COMMISSION ON LAW ENFORCEMENT AND ADMINISTRATION OF JUSTICE, 
Task Force: The Courts 54 (1967); see ABA Project on Minimum Standards for 
Criminal Justice—Standards Relating to Providing Defense Services 43 (1967); 
Atty. General’s Comm, on Poverty and the Administration of Federal Criminal 
Justice, Report 49 (1963).

256 For a discussion of the due process and equal protection considerations, see notes 120- 
162 supra and accompanying text.

257 But see Fleenor v. Hammond, 116 F.2d 982 (6th Cir. 1941). Pleenor involved revoca
tion of a conditional pardon by the governor of Kentucky. The court held that although the 
giving of pardon is an act of grace, once it is granted the convict is entitled to his liberty and 
has a valuable right forfeitable only by reason of a breach of the conditions of the grant. 
Id. at 986. See also Blea v. Cox, 75 N.M. 265, 403 P.2d 701 (1965).

258 Gideon v. Wainwright, 372 U.S. 335, 339 (1963), overruling Betts v. Brady,

Unfortunately there is no federal parolee pressure group to goad Con
gress into activity.254 * Hence the impetus for change may well have to 
originate with the judiciary. The desired procedural changes, with the 
exception of compulsory process, could be accomplished by application of 
the fifth amendment and creative construction of the present skeletal 
statutory requirement of the "opportunity to appear.” The most impor
tant single change a court could make is to establish a right to appointed 
counsel. This right would best guarantee a fair hearing;250 furthermore, 
the legal arguments in support of it are compelling.256

The need for reform in parole revocation is obvious; all that is lack
ing is final recognition by the courts. Although the federal courts have 
been all but unanimous in holding that the due process requirements of 
criminal trials are not a part of parole revocation,2”' this is not to say that 
they will never be a part of such proceedings. Due process is an ephem
eral, indefinable, ever-shifting concept.2”8 When, and if, the courts de
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cide to extend due process to parole revocation, the judicial foundations 
on which to rest the decisions are available. In view of the trend in recent 
Supreme Court decisions toward an expansion of due process, it is not 
unrealistic to believe that a court at some time in the foreseeable future 
will recognize that personal liberty is at stake in parole revocation, that 
the parolee may be denied his freedom, and that therefore the proceedings 
must conform with due process of law.2’"9 Until the courts make such a 
declaration, the history of parole revocation will continue to be based on 
how many implications the judiciary can draw from the parolee’s right 
to appear.
316 U.S. 455, 462 (1942). " 'Due process’ is, perhaps, the least frozen concept of our law— 
the least confined to history and the most absorptive of powerful social standards of a pro
gressive society.” Griffin v. Illinois, 351 U.S. 12, 20-21 (1956) (Frankfurter, J., concurring).

259 See Rubin, Due Process Is Required in Parole Revocation Proceedings, Fed. Proba
tion, June 1963, at 42; Atty. General’s Comm, on Poverty and the Administration 
OF Justice, Report (1963) at 49, 115, 120. Even the cases which are most adamant in 
declaring that parole is a matter of grace and not of right, and that therefore the withholding, 
granting, and revoking of parole are matters wholly within the discretion of the Board of 
Parole hasten to add that *'of  course, the Parole Board, like other bodies vested with power 
to exercise discretion, must have some reasonable basis for making its determination. It 
cannot act arbitrarily or heedlessly, or through whim or caprice.” United States ex rel. 
McCreary v. Kenton, 190 F. Supp. 689, 691 (D. Conn. I960); see Jones v. Rivers, 338 F.2d 
862, 874 (4th Cir. 1964); Clark v. Stevens, 291 F.2d 388, 389 (6th Cir. 1961); Freedman v. 
Looney, 210 F.2d 56, 57 (10th Cir. 1954). By such statements, the courts admit that a parolee 
has a right not to have his parole revoked arbitrarily or capriciously, thus implying that it 
is a right protected by the due process guarantee.



BEYOND THE NEIGHBORHOOD OFFICE-OEO’s

SPECIAL GRANTS IN LEGAL SERVICES °

In their seminal article, The War on Poverty: A Civilian Perspec
tive? Edgar and Jean Cahn analyzed the deficiencies which necessarily 
result from the failure to incorporate "the civilian perspective" into a 
"military approach”* 2 to the war on poverty. That perspective is essen
tially “one of dissent, of critical scrutiny, of advocacy, and of impa
tience.”3 The Cahns then proposed the neighborhood law firm as one 
framework in which the civilian perspective could develop. The services 
of professional advocates would thereby be placed at the disposal of the 
community to provide the opportunity, orientation, and training expe
rience to stimulate leadership among the community’s inhabitants.4 5 Stimu
lated by two national conferences,” leaders of the federal anti-poverty ef
fort recognized that a legal services program was essential to their 
efforts,6 and in 1965, the Legal Services Division of the Office of Eco

* Many of the materials used in the preparation of this Note come from the working files 
of the Legal Services Division of OEO. The Journal wishes to express its appreciation to Mr. 
Gerald S. Caplan, former Chief of the Planning and Research Branch of Legal Services, and 
Miss Barbara Yanow of the Legal Services Division, for making these materials available and 
for their friendly cooperation.

173 Yale L.J. 1317 (1964).
2 The principle features of the strictly military approach are:

A war—fought by professionals on behalf of the civilian population;
An offensive—launched by the establishment of multiple donor-donee relationships; 
Mobilization—achieved by the creation of monopoly powers;
Strategy—mapped out by the military to minimize casualties to the military. 

Id. at 1329.
3 Id. at 1318. "It is a perspective customarily suppressed or disregarded in time of war 

—even when the war is one to preserve democracy. We are concerned that it not be so dis
missed in the war on poverty.” Id.

*ld. at 1334.
5 National Conference on Law and Poverty, co-sponsored by Nicholas deB. Katzenbach, 

Attorney General of the United States, and Sargent Shriver, Director, Office of Economic 
Opportunity, June 23-25, 1965; Conference on the Extension of Legal Services to the Poor, 
sponsored by the United States Department of Health, Education and Welfare, Welfare Admin
istration, Office of Juvenile Delinquency and Youth Development, Nov. 12-14, 1964.

6 The extent and range of legal problems facing the poor are outlined in P. Wald, Law 
and Poverty: 1965, at 6-35; National Conference on Law and Poverty, Con
ference Proceedings (1965); H.E.W., Conference Proceedings, The Extension of 
Legal Services to the Poor (1964).

Some attempt has been made to estimate the number of people in need of legal services 
by relying on the studies found in the classic history of American legal aid. E. Brownell, 
Legal Aid in the United States (1951). One authority' estimated the need as averaging 
at least seven persons per thousand of population. Marden, Equal Access to Justice: The 
Challenge and the Opportunity, 19 WASH. & Lee L. Rev. 153, 154 (1962). A more recent 
work interprets the Brownell figures as estimating the need as ten persons per thousand of 
population, but its authors’ own calculations find that figure too conservative. Carlin 
& Howard, Legal Representation and Class Justice, 12 U.C.L.A.L. REV. 381, 409 (1965). 
Professor A. Kenneth Pye sees both these estimates (which would amount to a total of 
1,400,000 to 2,000,000 people) as being far below an accurate estimate, and is more persuaded

742
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nomic Opportunity was established.' Utilizing funds for "community 
action programs”5 * 7 8 9 and for conducting “research, training, and demonstra
tions, OEO began funding neighborhood law offices10 patterned after 
the Cahn model.11

by former Legal Services Director E. Clinton Bamberger’s estimate of “some 3,500,000 persons
in families with annual incomes under S3,000.” Pye, The Role of Legal Services in the Anti
poverty Program, 31 Law & CONTEMP. Probs. 211, 217 (1966), quoting Address by E. Clin
ton Bamberger, before the Bar Association of Baltimore City, Dec. 15, 1966.

7 Note, Neighborhood Law Offices: The New Wave In Legal Services for the Poor, 80 
Harv. L. Rev. 805, 806 (1967).

8 See note 20 infra.
9 The current Act separates training grants from research and demonstration. See notes 

33-34 infra and accompanying text.
10 Although the original act did not expressly include funding of legal services programs, 

the 1965 amendments made it clear that they were to be included. The 1965 amendments 
added "including but not limited to” language to the community action component, § 205(a), 
and the Senate Report accompanying the bill clarified the change by stating that "the listing 
of activities in section 205(a) is not intended to exclude other types of activities related to the 
purpose of community action programs such as legal services for the poor . . . .” U.S. Code 
Cong. & Ad. news 3509 (1965). Subsequent amendments, however, have expressly 
recognized legal services. See 42 U.S.C.A. § 2809 (Supp. 1968).

11 The neighborhood law office concept had been in existence for some time in Phila
delphia, operating, however, on a fee charging basis. See Abrahams, Twenty-five Years of 
Service: Philadelphia’s Neighborhood Law Office Plan, 50 A.B.A.J. 728 (1964). In the few 
years preceding the involvement of OEO, New York, Boston, and New Haven had experimented 
with applying the neighborhood law firm concept to help solve the problems of the poor. 
See Grosser, The Need for a Neighborhood Legal Service and the New York Experience 
and Parker, The New Haven Model and Wells, The Boston Neighborhood House Proposal 
in H.E.W. Conference Proceedings, The Extension of Legal Services to the Poor 
at 73, 81, 87 (1964).

12 Pye, supra note 6, at 230.
13 Note, Neighborhood Law Offices, supra note 7, at 806.
14 The Legal Services Program: Two Years Later, Report delivered to the American Bar 

Association Annual Convention, August 1967 [hereinafter cited as 2d Annual Report to the 
ABA].

15 Id. at 1 n.l.
is OEO, Guidelines for Legal Services Programs 2 (1966) [hereinafter cited as 

Guidelines].

Twenty-seven legal services projects in twenty-three communities 
were funded by the end of 1965 at an expenditure of over three million 
dollars.1“ By September 1966, 1,157 attorneys were employed in 551 
offices funded by OEO’s Legal Services Division,13 and it was estimated 
that by November 1967, 1,800 attorneys in 800 offices had joined the 
legal war on poverty.14 15 In 1967 thirty million dollars was expended in 
this effort; a fivefold increase in the total amount expended in 1965 on 
legal aid societies in the United States.10

The tremendous mushrooming of funds directed primarily at estab
lishing neighborhood offices demonstrates the national commitment to
ward making counsel available to the poor; nevertheless, providing the 
advice and advocacy of lawyers for poor people is only one of the stated 
goals of the Legal Services Division.16 The other objectives1' are aimed 
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at what have been labeled "the nonservice functions”:17 18 19 law reform,11 
community action,20 and community education.21 It is well understood 
that if a legal services program is to become a leading force in bringing 
about significant societal change, it must do much more than merely pro
vide lawyers to handle cases. The majority of legal services programs, 
however, although aware of the importance of the other objectives, have 
become bogged down by tremendously mounting case loads.22 As a re
sult, Legal Services is reaching a time of crisis in direction, which its astute 
supporters foresaw some time ago.23

17 Second: To accumulate empirical knowledge to find the most effective method to 
bring the aid of the law and the assistance of lawyers to the economically disadvan
taged people of this nation. OEO will encourage and support experiments and in
novation in legal services proposals to find the best method.
Third: To sponsor education and research in the areas of procedural and substantive 
law which affect the causes and problems of poverty.
Fourth: To acquaint the whole practicing bar with its essential role in combating 
poverty and provide the resources to meet the response of lawyers to be involved in 
the War on Poverty.
Fifth: To finance programs to teach the poor and those who work with the poor to 
recognize problems which can be resolved best by the law and lawyers.

Id.
18 The term is not meant to imply that service is not being offered, but rather, that in 

offering service to a client or group the lawyer is primarily directing his energies toward im
proving the legal position of the poor collectively. Note, Neighborhood Law Offices, supra 
note 7, at 813 & n.56.

19 Each legal services project should, as one of its significant functions, advocate appropriate 
reforms in statutes, regulations, and administrative practices. GUIDELINES 23. For a dis
cussion of the recent high priority placed on the law reform function by OEO’s Legal Services 
Division, see note 31 infra.

20 Legal Services projects are funded as components of Community Action Programs 
(CAP) under Title II of the Act, and are designed to play a significant role in the CAP goal 
of organizing people into groups to delineate and solve their own problems. See Note, 
Neighborhood Law Offices, supra note 7, at 816-20.

21 An essential ingredient of the legal services program "is comprehensive education to 
appraise eligible people of their legal rights and obligations.” It is argued that a "preven
tive” law approach should be established to educate "potential clients to become aware of 
their legal rights and to protect them so that legal remedy sought after involvement will be 
the exception rather than the rule.” GUIDELINES 24-25.

22 Note, Neighborhood Law Offices, supra note 7, at 825; see Tucker, Justice in Sneakers: 
A Neighborhood Law Office in Operation 60-61. (unpublished paper) (obtainable from 
Legal Services Division, OEO, Wash., D.C.).

The caseload problem is so critical that the National Advisory Committee has established 
a special subcommittee charged with examining and reporting on the problem. Professor 
John G. Murphy, a staff member of that subcommittee submitted a preliminary report in 
June 1967 in which it was recognized that "any course of action directed to the amelioration 
of current caseload must be, under current and foreseeable financial limitations, no more 
than a short time palliative . . . .” Profesor Murphy discussed as possibilities: treating the 
caseload as a weapon; limiting intake; increasing private lawyer volunteer participation; in
creasing tasks performed by law students and nonprofessionals; developing area specialists; 
and creating special law reform units. The main thrust of his report remained, however: 
"For the foreseeable future, there can be no solution to the caseload problem.” Once Again, 
Caseload, LAW IN ACTION, June 1967, at 4, summarizing Professor John G. Murphy’s Pre
liminary Report to the National Advisory Committee on the Resolution of the Caseload 
Problem. For a discussion of the relative pros and cons of some of Professor Murphy’s sug
gested alternatives, see Note, Neighborhood Law Offices, supra note 7, at 822-28.

23 "There must be a recognition that the shortage of funds and the plentitude of cases
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This critical problem confronting Legal Services in its efforts to bring 
justice to the poor was crystalized by the Cahns in a revisit to the civilian 
perspective. In a second article,* 24 * 26 they asserted that "slowly, but surely, 
neighborhood law firms, while paradoxically shedding light in an ef
fective manner on the problems of the poor, have already begun the long 
road to unresponsiveness.”20 The Cahns described seven characteristics 
of present neighborhood law offices as representing the deficiencies of a 
service-oriented program.20 These deficiencies are: mounting caseloads, 
after-the-fact assistance, measurement of achievements by the number of 
individual clients helped, insufficient non-case oriented research, inade
quate intercourse with organized citizens groups, insignificant use of vol
unteer lawyers, and failure to train nonprofessionals to assist attorneys. 
Although many of these deficiencies can be cured by the development of 
ad hoc solutions,2' the Cahns suggested that "the difficulties now being 
experienced by neighborhood law firms go to deficiencies in the nature 
of our legal system itself—deficiencies experienced by the middle class as 
well as the poor.”28

require that priorities be established and resources allocated to enable them to be met. . . . 
Action must be taken by local organizations and OEO to insure that the efforts of old and 
new organizations do not sink into the abyss of mass low-quality services. Little has been 
done in this direction.” Pye, supra note 6, at 244.

24 Cahn & Cahn, What Price Justice: The Civilized Perspective Revisited, 41 NOTRE 
Dame Law. 927 (1966).

™>ld.
26 Id. at 928.
27 Id. at 929.
28 Id. The Cahns believe that these broader deficiencies mean that "the ends of justice 

will not be served if all that neighborhood law firms do is foist on the poor a legal system 
which the middle class has rejected as obsolete, cumbersome, and too expensive in money, 
psychological strain and investment of time.” Id. Making use of an economic model with 
"justice” as a product of the market place, the Cahns demonstrate the inadequacy of the 
present system of justice and delineate an approach for radical change.

29 Note, Neighborhood Law Offices, supra note 7, at 811. Professor Pye, in describing 
the difficulties of the Neighborhood Legal Services Project in Washington, D.C. in its first 
years of operation phrased the need for neighborhood offices to adequately provide services 
negatively in terms of preventing loss of community support. See Pye, supra note 6, at 243.

30 Much of the knowledge gained from program experimentation has had to await 
evaluation of ongoing programs; it must be noted that it is only since early 1967 that full 

This criticism of the neighborhood law office approach does not mean 
that OEO’s efforts over the last three years have amounted to a waste of 
resources. While emphasis on service may have a debilitating effect, the 
wholesale establishment of neighborhood offices has helped to build com
munity trust and confidence so that lawyers can involve themselves in 
the community and help to define and solve the residents’ problems.29 
Furthermore, in addition to the vital services performed, neighborhood 
offices have provided laboratories for experimentation in delineating suc
cessful approaches to solving the legal problems of the poor.30
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OEO, however, recognizes the deficiencies in the neighborhood law 
office concept and has made efforts to prevent legal services from becom
ing merely an efficient but pedestrian legal aid society.31 Section 206 of 
the Economic Opportunity Act,32 providing for "Technical Assistance, 
Training and Emergency Loans,”33 is currently being used by Legal Ser
vices to fund programs to train neighborhood lawyers and nonprofes
sionals. Section 207, providing for "Research and Demonstration,”31 * is 
being used to fund research projects to probe the depth of legal problems 
confronting the poor,3a and to fund new approaches in attempting to deal 
with these problems. Although the funding of ongoing neighborhood 
offices will continue to be the heart of the national effort to provide legal 
services, the development of new ideas and experimentation in new ap
proaches under section 206 and 207 grants may provide the vehicle by 
which OEO can insure that their efforts do not sink into the abyss of mass 
low-quality services.36

evaluation of programs around the country was begun by OEO. Directors Column, Law in 
Action, March 1967, at 3.

31 The primary goal of the Legal Services program in the near future should be 
law reform, to bring about changes in the structure of the world in which the poor 
people live in order to provide on the largest scale possible consistent with our limited 
resources, a legal system in which the poor enjoy the same treatment as the rich.

Johnson, Introductory Address, in Harvard Law School, Proceedings of the Harvard 
Conference on Law and Poverty 4 (1967).
While encouraging local programs to come up with creative methods of achieving the law 
reform result, Mr. Johnson made it abundantly clear that his office favors the establishment 
of separate law reform units within ongoing neighborhood programs. Id. at 6.

32 42 U.S.C. §§ 2701-981 (1964), as amended, 42 U.S.C.A. §§ 2701-994 (Supp. 1968).
3342 U.S.C. § 2786 (Supp. II, 1965-1966) (now 42 U.S.C.A. § 2823 (Supp. 1968)).

Under the statutory reorganization of Part A of Title II, this section was redesignated § 230.
For the purposes of this Note the sections of the Act will be referred to as they were 

originally designated.
34 42 U.S.C. § 2787 (Supp. II, 1965-1966) (now 42 U.S.C.A. § 2825 (Supp. 1968) ). This 

section has been redesignated § 232.
Neighborhood legal programs are funded under § 205. 42 U.S.C. § 2785 (Supp. II,

1965-1966)(now 42 U.S.C.A. § 2808 (Supp. 1968) )(redesignated § 221).
33 Many of the grants under § 207 include research components. There are, however, 

a few projects which have been founded solely for research purposes. For example, Profes
sor Sherman L. Cohn at Georgetown University Law Center, pursuant to a § 207 grant, is 
studying other government programs and policies which existed before OEO to find whether 
they are being operated in a manner consonant with the goals of the poverty' program or 
whether they are actually helping to create and perpetuate poverty. After completion of 
the study, recommendations for change to prevent government programs from working at 
cross purposes will be made where necessary.

36 See Pye, supra note 6, at 244.

This Note will examine significant section 206 and 207 grants aimed 
at improving the functioning of neighborhood law offices. After discuss
ing several grants which are keyed at upgrading services and .developing 
nonservice functions, attention will shift to three new grants which are 
attempting to alter particular aspects of the legal system so as to improve 
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avenues for the resolution of grievences suffered by the poor. Some con
sideration will be given to the future direction of special grants in Legal 
Services.

The Nonprofessional’s Role in Legal Services

It is clear that Congress will not appropriate the estimated quarter of 
a billion dollars needed31 to handle the millions of legal problems that 
arise each year among the poor. More efficient use of the neighborhood 
lawyers’ time must therefore be made in order that Legal Services’ budget 
of forty million dollars37 38 39 can best be utilized.

37 Hearings on S. 1545 before the Subcomm, on Employment, Manpower & Poverty of 
the Senate Comm, on Labor & Public Welfare, 90th Cong., 1st Sess., pt. 9, at 2905 (1967); 
see note 6 supra.

38 2d Annual Report to the ABA at 1.
39 For an excellent study of the job of the neighborhood lawyer, see Tucker, supra note 22.
49 The fact that a lawyer spends only a small portion of his time in activities requiring 

legal expertise is a criticism levied at the profession as a whole. The legal profession has failed 
to develop technicians, nonprofessionals and other aids to perform such functions as informal 
advocate, technician, counsellor, sympathetic listener, investigator, researcher, and form writer. 
Cahn & Cahn, supra note 24, at 934-35.

41 Other than by providing manpower, trained subprofessionals may prove significant 
in three basic ways: (1) such a role is helpful in creating "new careers” for those entrenched 
in poverty; (2) as these workers are indigenous to the poverty areas, they can better com
municate with the clients to encourage the use of the neighborhood office; and (3) they 
know the community and the people and can thereby help the attorneys in their understand
ing of and approaches taken with clients and community groups.

42 In OEO’s literature distributed to assist in drafting proposals for legal services, projects 
are urged to hire nonprofessional employees from the neighborhoods to relieve the pro
fessional staff member of much of the nonlegal work associated with a law practice. Among 
those positions which OEO foresees as being filled by neighborhood residents are: Investiga
tive Aides, Community Education Aides, Intake Workers, and even Legal Research Aides. 
OEO, HowTo Apply For A Legal Services Program 21-24 (1966).

Since a large portion of a lawyer’s time is spent performing functions 
which do not require the expertise of a lawyer,30 the development of sub
professional roles could significantly aid overburdened staffs in legal 
services projects.40 Moreover, a meaningful self-help approach to the 
work of legal services programs would be provided by filling these sub
professional positions41 with indigenous ghetto residents supervised by 
staff attorneys. Although many of the benefits which could derive from 
trained subprofessionals have been recognized for some time, and indeed 
have been urged by Legal Services,42 their widespread and effective use 
has not become a reality.

THE DIXWELL LEGAL RIGHTS ASSOCIATION, INC.

In November 1965 an enterprising Yale law student, "convinced that 
neighborhood people could make an enormous contribution to the suc-
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cess of a legal services program,”43 formed the Dixwell Legal Rights As
sociation (DLRA). The Association’s activities were to include training 
neighborhood workers, developing effective methods of educating the 
poor about their legal rights, and aiding them in vindicating those 
rights.44 In August, 1966, DLRA obtained a section 207 "demonstra
tion” grant from OEO. Under this grant, the DLRA program focused 
on training nonprofessionals "to bridge the gap between the professional
ly trained lawyers and their neighborhood clientele; to do much of the 
work that professionals spend their time doing, who, consequently have 
less time to fulfill their areas of specialization; and to perform functions 
that professionals, by the very nature of their position, cannot.”45

43 Dixwell Legal Rights Association, Inc., Progress Report: August-September at 1 (1966) 
[hereinafter cited as Progress Report I].

44 Id. In its earliest stages, the project conducted a door-to-door survey of the neigh
borhood to define its problems; this approach, however, was soon abandoned in favor of 
individual case work by the trainees. The Director’s evaluation of the program stressed the 
personal growth of the trainees developed through group training sessions.

Members learned to express their thoughts freely at group meetings, accepted gen
eral differences among the personalities in the group, treated each individual with 
respect and offered help and sympathy when others had problems. It was not always 
peaceful, since conflicts among group members and serious personal problems were 
openly expressed. But members of this group, especially this writer, felt they had 
a profound experience in learning to work with others.

Personal Impressions and Evaluation of DLRA, Memorandum to Charles Reich from Harriet 
Bograd, Project Director of DLRA (1966) [hereinafter cited as Bograd Memo).

45 Progress Report I, at 7.
46 Id. at 9-10; see note 41 supra and accompanying text.

Id. at 14.

After but a few months the theory that the trainee-worker could be 
of great assistance to the neighborhood lawyers in handling the problems 
of indigent clientele was confirmed. It became evident that the trained 
neighborhood worker could (1) aid the client in understanding the im
portance of requests made by the lawyer; (2) aid the lawyer in under
standing the client’s hesitance and unwillingness to cooperate; (3) ex
plain community problems to the attorney and act as a liaison between 
the community and the attorney; and (4) help in the investigation of 
cases and assist during litigation.46 Moreover, through the use of neigh
borhood workers, DLRA learned certain lessons with regard to educating 
the residents of their rights. Finally, the trained neighborhood worker 
was found to be an effective catalyst for institutional reform.

Training the Neighborhood Worker. DLRA is attempting to
create experiences for the trainees which will not only result in the devel
opment of skills necessary for employment in other agencies, but also 
foster the emergence of indigenous community workers and leaders.47 
It presents itself to trainees primarily as an employer having the goal of
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educating the community of its legal rights and only secondarily as a 
training center. Trainees are selected with the approval of present work
ers; criminal records do not preclude employment. Upon employment, 
trainees are sent into the field with projects as quickly as possible. The 
training “arises out of the felt needs” of the trainees, for the experience 
has been that when they encounter apathy and hostility they want to learn 
techniques for resolution.45 As rhe trainees progress, they learn to keep 
records, to analyze problems encountered, and to evaluate experiences to 
meet new problems. Since the fundamental principle of the program is 
that "only people who are of the community can say what the problems 
are in that community for which programs should be geared to handle,”48 49 
trainees are encouraged to make decisions about programs, to criticize 
programs, and to predict neighborhood response.50

48 w. at 20.
49 id. at 16.
50 Involvement in program planning helps the trainees develop practical approaches to 

problems and feel responsible for decisions; commitment to work is improved as a result 
of decision-making participation and self pride is thereby developed. Id.

51 The experience of DLRA has demonstrated that the neighborhood worker can be ef
fective in handling welfare cases. Consequently, cases not requiring professional attention 
should perhaps be shifted from a legal services attorney to the much more economical indi
genous aide. DLRA 1967 Project Plan at 6 [hereinafter cited as Project Plan]. It is difficult, 
however, to ascertain the point at which the case requires legal assistance; as a result, the 
neighborhood worker may be subjecting himself to prosecution for unauthorized practice of 
law. Bograd Memo, at 7; see Hackin v. Arizona, 389 U.S. 143 (1967) (Douglas, J., dis
senting from the denial of certiorari). In that case a prisoner was prosecuted for represent
ing a fellow inmate who was indigent and who had been unable to obtain counsel on his habeas 
corpus petition. Citing copiously to studies concerning the legal problems of the poor and 
the need for "lay advocacy” in their behalf, Justice Douglas advocated new standards for un
authorized practice of law offenses: "[S]tatutes with the broad sweep of the Arizona pro
vision now before this Court would appear to have the potential to 'freeze out’ the imagina
tive new attempts to assist indigents realize equal justice, merely because lay persons partici
pate.” Id. at 151. See generally Sparer, Thorkelson, & Weiss, The Lay Advocate, 43 
Detroit L.J. 493 (1966).

52 Project Plan at 4.
53 The outline includes sections on basic office skills, interviewing skills, referral skills, 

record keeping, vocational planning, group work skills, and casework and legal problems. 
DLRA Training Program Outline (1967).

The training method involves the use of group meetings, individual 
supervision, and field experience. Trainees are instructed in the law and 
the kinds of advice that they can give to clients.51 DLRA has defined 
the optimum training cycle to be three months; the first two months are 
devoted to daily training sessions and close supervision, and the last 
month to job experience in the field with modest supervision.52 A struc
tured training curriculum has been introduced outlining those skills which 
must be mastered.53 Through the educational technique of role playing, 
trainees act out interviews and the performance of other duties required 
in the handling of cases. In this way, workers share ideas, comment on 



750 The Georgetown Law Journal [Vol. 56: 742

the role playing and correct each other. Better ways of expression are 
developed and trainees see which approaches are successful and unsuc
cessful.04

Community Education. Although DLRA’s case load includes a
broad range of community problems, its community education efforts 
have primarily been directed at welfare problems. From its beginning, 
DLRA found that welfare recipients were totally unaware of their rights. 
Consequently, a welfare rights pamphlet was prepared and distributed 
throughout the neighborhood.50 But mere distribution failed to ade
quately inform recipients; it was not until DLRA workers read the pam
phlet to clients and offered assistance that a substantial number of wel
fare cases arose.54 55 56 57

54 DLRA, Progress Report: October-December 38 (1966) [hereinafter cited as Progress 
Report II].

55 The Welfare Department initially opposed the pamphlet because of certain inac
curacies, but a subsequent conference led to changes satisfactory to the Department. Progress 
Report II, at 6-7. About 2500 copies have been distributed—1500 to recipients and the 
rest to social agencies in New Haven and Legal Services projects around the country. Indeed, 
the Waterbury (Conn.) Consumer Action Project translated the pamphlet into Spanish. 
Project Plan at 5.

06 Project Plan at 5.
57 Id. at 7.
58 Progress Report II, at 18-22.
59«. at 13.
60 Project Plan at 7-9.

Id. at 9.

In the housing field, DLRA published a tenants’ rights pamphlet 
similar to the welfare pamphlet. Since landlords and housing inspectors 
are less responsive than welfare workers,01 greater difficulties are involved 
in the complex problem of housing. The program nevertheless hopes to 
eliminate arbitrary actions against tenants and lackadaisical code enforce
ment, and perhaps ultimately to establish a tenant union.58 * Additionally, 
a group of ex-narcotics addicts trained by DLRA have founded the Nar
cotics Addiction Research and Community Organization (NARCO), to 
explain the problem of addiction to community groups, and to assist ad
dicts to obtain treatment and rehabilitation.50

On the basis of its experience, DLRA has formulated a number of 
ideas on the subject of community education.60 First, the project recog
nizes that the mere distribution of flyers provided few results. Second, 
material which is distributed must convey specific information, accom
panied by a concrete offer of services. Third, DLRA’s experience dem
onstrates that the real value of community education is "to show clients 
how they can solve their own problems without depending on outside 
help except in extreme instances.”61
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Institutional Reform. Welfare Department personnel in New
Haven now realize that their activities are being watched, and as a result 
cases of gross injustice have seemingly declined?2 Also, since welfare 
recipients have been assisted by DLRA, the machinery for administrative 
appeals is more frequently utilized. The burden of 35 to 40 appeals per 
week has resulted in greater leniency by the Department in close cases.03 
Most significant of the efforts with the Welfare Department is the at
tempt "to set up pressures from within the department for change.”04 
Department personnel have agreed to train DLRA workers in welfare 
law. DLRA is also arranging meetings between department workers 
and groups of clients. It is hoped that as a result of this interaction 
among the Department, DLRA, and welfare recipients, the Department 
will learn to value such contact and establish its own meetings, thereby 
institutionalizing a force for reform?0 In addition, through a memoran
dum00 presented to the State Welfare Commissioner, DLRA is attempt
ing to encourage the Department to assume the responsibility of dis
tributing welfare rights information to recipients.67

In the area of public school administration DLRA studied school 
suspension procedures and concluded that suspensions are generally un
fairly administered and often pointless. Suspension procedures were 
found to lie solely in the hands of individual school principals, and none 
of them seemed to have any set policies. Causes of suspension ranged 
from fighting in school, to talking back, to truancy. Parents were found 
to be eliminated from any discussion before action was taken, and the 
policy of punishing students with zeros in all work missed by suspension 
was inconsistently applied?8 Hopefully this study will impress school

62"[E]ach [welfare] worker and supervisor is bound to give a moment’s consideration 
to the possibility that if he mistreats a client, we may cause him a certain amount of grief in 
the end. We cannot hope to validate this, but there is a feeling that gross injustices are rarer 
now than before.” Project Plan at 6.

63 W. at 9.
™Id. at 10.
®>Id. It has been observed that these meetings "do seem to be giving the clients more 

self-confidence while at the same time disturbing the complacency of the Department.” Id. 
at 6.

66 Finding a lack of understanding of rights and entitlements among welfare recipients 
DLRA has concluded that the complexity of the Department’s policies and administrative 
procedures demands a permanent source of information on available benefits. DLRA, Mem
orandum to the Commissioner, Conn. State Welfare Department at 5 (1967).

67 The memorandum concluded with the recommendation "that the Connecticut State 
Welfare Department distribute to each AFDC recipient and applicant a copy of ’Your Rights 
Under State Welfare,’ [the DLRA pamphlet] or a substantially equivalent source of clearly 
stated information.” Id. at 13. The response was that such an idea was politically danger
ous. Project Plan at 10. It has been DLRA’s estimation that the memorandum approach 
was too ambitious and that the effort should be pursued at the local level with individual 
departments. Id.

68 DLRA, Report on School Suspensions in New Haven (1967). The Report proposed 
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authorities that the system in operation is unjust and that a new policy 
needs to be implemented.* 69 70

recommendations aimed at curbing arbitrariness in procedures, the unconstructive nature of 
suspension, and the unfairness perceived by parents and students.

69 From the initial response of the Mayor and the School Board, it appeared as if some 
action would be taken. Progress Report II, at 3-4. The school system, however, has failed 
to respond, and DLRA lacks any weapon to obtain a response. Project Plan at 10-11.

70 Project Plan at 10-11.
Hid. at 11.
72 "We know virtually every employee in the 120-man local office of the Welfare Depart

ment and we work with all of them constantly. The leverage we get from having a full knowl
edge of welfare operations is conspicuously lacking when we try to deal with the bureaucracy 
of the school system.” Id. at 11.

79 Id. at 12.
74 Progress Report II, at 50.
75 Project Plan at 14.
76 Id. at 16.

In other areas, an inefficient housing authority, an ineffectual Com
mission on Equal Opportunities, and a conservative housing inspection 
department have been mapped out for future institutional attack.'0

From the efforts which have been undertaken, DLRA has learned a 
few valuable lessons. Of first importance is a target vulnerable to pres
sure. The welfare department is ideal since it has few if any allies and 
no constituency, making it very vulnerable, whereas the board of educa
tion has political roots in the community and is a very unresponsive tar
get.'1 Second, full knowledge of an agency must be acquired for pres
sure to be effectively applied.72 * DLRA hopes that through the effective 
use of a few trained workers, communities can be organized, and that 
resulting group pressure will become the most significant force for insti
tutional reform.

New Directions. DLRA, in its first year and a half, "demon
strated the enormous value of hiring nonprofessionals to bridge the gap 
between lawyers and their poverty clientele,”74 and was refunded by OEO 
as a section 206 Training and Technical Assistance project. Under this 
grant the scope of DLRA’s operation was broadened to emphasize train
ing of nonprofessionals for other programs. The basic goal is to "show 
legal services programs what can be done with neighborhood aides and 
how to do it.”'5

Under this new grant, not only workers, but also supervisors will be 
trained. This year’s goal is to train ten supervisory workers. Candidates 
are being selected from presently employed community aides, from Le
gal Services programs, and from those with legal or investigatory ex
perience.76 As part of their own program, they will assist in the regular 
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trainee program." Upon returning to their respective projects DLRA 
will provide them with written materials and various supportive services 
to aid them in their supervision of neighborhood workers.,s

Summary. The program established by DLRA is not without
inherent difficulties and limitations. More attempts must be made to 
create jobs for the trainees and there must be continued development of 
new projects.'9 The directors also realize that new problems will occur 
as the trainees develop a sense of power and dignity previously unknown. 
Problems caused by the response of others to their position and their 
adjustment to that response will need resolution/0 Furthermore, trained 
workers may function successfully at DLRA but be unable subsequently 
to adjust to working with a lawyer. Many of the problems may stem 
from the lawyer’s inability to use the worker effectively, in which case 
a training program for neighborhood lawyers may be helpful. But, 
realistically, few attorneys would be available for such training; there
fore, the problem of adjustment must be resolved in some other man
ner.77 78 79 80 81 Ultimately the success of DLRA will be determined by the abil
ity of the project to demonstrate the feasibility of distributing throughout 
the legal services program the knowledge and experience gained. Non
professional training has been channeled into effective action in New 
Haven under the guidance of DLRA; whether the results of such train
ing can be transplanted elsewhere with similar results is the next question.

77 The regular trainee program will be composed of 15 individuals from legal services pro
jects of the Northeast and 15 New Haven trainees who will be subsequently placed at New 
Haven Legal Assistance Association and other New Haven groups. Id. at 18.

78 Manuals will be provided to lawyers and supervisors, and, as DLRA’s experience de
velops, information on viable programs will be disseminated. In addition, DLRA staff will 
be available for consultation with trainers on methods of developing closer relationships with 
project lawyers. Id. at 17.

79 Progress Report II, at 49.
80 Progress Report I, at 21.
81 Project Plan at 4.
82 "Ordinarily, a legal services program financed by OEO will be a component project of 

a program carried out by a community action agency with the aid of Federal funds under Title 
II-A of the Economic Opportunity Act.” Guidelines 5; see note 20 supra.

83 This reluctance may take the form of stringent standards for representation. Representa-

Group Representation—House Counsel 
for the Poor

Legal Service is concerned with its role in community action82 for it 
sees great potential in the lawyer’s role as catalyst for community action. 
Although many legal services programs have served community groups, 
they frequently do so reluctantly.83 Those groups which have generally
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been assisted have been of the "self-help” variety,84 rather than the more 
controversial grass-roots organizations seeking to assert political and eco
nomic power. Although these latter groups are often the focus of ad
verse publicity, active legal services involvement may be considered by 
the ghetto community as a test of the lawyers’ sincere interest.85 86 87 More
over, since our society is pressure group oriented, such efforts may indeed 
be the only feasible access by ghetto residents to the power structure. 
Needless to say, legal services programs should be lending their active 
aid to groups of this variety, and services rendered by attorneys should 
include much more than technical assistance.

tion may be denied, for example, if the group has not existed for a minimal period of time or 
if any member of the group is not indigent. Note, Neighborhood Law Offices, supra note 7, 
at 817.

a« Id. itW.
85 Id. at 818.
86 Id. at 820.
87 Counsel must avoid taking sides between diverse groups in the community and generat

ing the feeling that membership in one group is a prerequisite to obtaining aid from neigh
borhood lawyers. Id.

88 [TJhe essence of the success of such a group effort is dependent upon their un
derstanding of democratic processes and their education in the rights and responsi
bilities of the legal entity being created. This task is peculiarly suited to the neigh
borhood lawyer who can present alternatives in order that the group may choose a 
course of action. . . . [The members] may yell at each other and do not fear offend
ing anyone. It may take longer for these groups to focus clearly upon specific aims, 
but they do eventually focus, and everyone enjoys the entire process—especially the 
lawyer. In the groups are shrewd politicians; and the power plays are interesting 
to behold. ... It is difficult for a neighborhood lawyer who is not a resident of 
the neighborhood to recognize these power groups initially—and this makes his job 
more probing. But a lawyer familiar with group dynamics will discover that the 
basic principles are the same .... The only noticeable difference is that the newly- 
formed groups of the poor reveal dynamic intensity within each group member, who 
knows that community organization centered around his needs, coupled with the 
first possibility of real success in achieving such needs, demands his honest and sin
cere participation.

Tucker, supra note 22, at 33-34.

While the notion of a corporate counsel is an easy analogy to draw 
from the business world, the multitude of unique difficulties in dealing 
with a group of poverty residents makes the lawyer’s role of advising a 
grass-roots organization somewhat different. In counseling a poverty 
group, the lawyer must be careful in defining the extent of his involve
ment. He must restrain himself from dominating and leading. He 
should make available his skill and knowledge, yet leave control and di
rection of the corporation to the indigenous leadership.80 He must in
sure that the entire neighborhood benefits from his efforts rather than a 
few individuals.8' These risks, however, are far outweighed by the po
tentialities which effective group action may realize.88

COMMUNITY COUNSEL, INC.

Recognizing the importance of indigenous group representation and 
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the relative failure of existing legal services projects to satisfy this need, 
Legal Services, in 1967, funded the Community Counsel Demonstration 
Project (CCDP)?9 The project operates in neighborhood offices in Chi
cago and Detroit with orientation toward group activity and action rather 
than problems of individual residents. Attention is directed at commu
nity-wide problems—for example, to improve the public schools, hous
ing, and recreational facilities. Problems in juvenile delinquency, voting 
frauds, urban renewal, police relations, employment, and consumer prob
lems are also being considered.89 90 91 Similar to the role of corporate counsel 
in business and government, the Project’s approach is to render the gamut 
of advisory services to eligible5" community groups—helping to plan and 
develop projects to combat poverty, developing tactics and strategy to 
achieve goals, providing technical advice, and developing good public re
lation programs.92

89 The inspiration for the project arose out of a community organization workshop admin
istered by the University of Chicago. Both legal services units and law schools in Chicago and 
Detroit pledged full cooperation to the National Legal Aid and Defenders Association 
(NLADA). NLADA submitted a proposal to OEO and the funds were allocated to NLADA’s 
delegate, Community Council, Inc. Community Counsel Demonstration Project Proposal at 
9-10 (1967) [hereinafter cited as CCDP Proposal],

99 Id. at 20.
91 See note 83 supra.
92 CCDP Proposal at 20.
98 VISTA Lawyers Counsel Slum Organizations, Law in Action, Nov. 1967, at 13.
94 The Project has framed as general standards: "Organizations may be certified to receive 

the services of this project: a) when membership is composed generally of poor people living 
in low-income areas, b) when sufficient funds to retain private counsel are not available, and 
c) when the objective of the counsel requested is one which will improve community conditions 
or aid in combatting poverty.” CCDP Proposal at 19.

Recently the Project obtained the services of VISTA volunteer law
yers. They are living in the ghetto areas in which the Project functions, 
working in teams of two under the supervision of CCDP staff attorneys. 
Since they will be spending considerable time with the community groups 
and sharing the concern of a resident community worker, it is hoped that 
they will be able to "identify eligible groups and community problems, 
and to work with staff attorneys to find solutions.”93

Many problems, however, require rapid resolution before the Proj
ect will be able to function effectively. Unlike the indigenous residents 
used in the Dixwell Project, the use of lawyers from outside the com
munity will create obvious communication problems which will hinder 
counseling. Although delineation of criteria for eligibility may be easily 
stated,94 their application will be quite difficult.

The project’s ultimate success will be measured by its impact on the 
ghetto community. The primary question must be: To what extent can 
Community Counsel help organize, mobilize, and channel effective group
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action? It should be evident that such group efforts, by defining signifi
cant grievances in relevant terms, can lead to the kinds of legal attacks 
which are most meaningful to whole classes of people rather than indi
vidual clients. Indeed, until a group such as Community Counsel does 
succeed, the potential for involving lawyers with community groups will 
never seriously be probed.90

93 See Note, Neighborhood Offices, supra note 7, at 820.
"The reason is obvious: Lacking the benefit of legal representation, the interests of the

poor have not been reflected in the growth of our law under a system based on adversary pro
ceedings. Id. at 813.

97 See note 19 supra.
98 Note, Neighborhood Law Offices, supra note 7, at 815.
99 Two of the more significant law reform oriented programs have been the Neighborhood 

Legal Services Project in Washington, D.C. and the California Rural Legal Assistance Program. 
See, e.g., CRLA Brings Dramatic Test Cases, LAW IN Action, Oct. 1967, at 1; D.C. Hearing 
Probes Welfare Searches, LAW IN ACTION, Nov. 1967, at 8.

109 Note 31 supra and accompanying text; Note, Neighborhood Law Offices, supra note 
7, at 815.

101 Initially the Center was located in the School of Social Work under the leadership of 
Edward V. Sparer. In early 1968, after Mr. Sparer's departure, the Center was moved to the 
Columbia Law School and placed under the directorship of Professor Lee Albert.

Specialized Centers of Expertise

Since statutory law and judicial decisions traditionally have been un
responsive to the interests of the poor,93 * * 96 substantive law reform has been 
one of the important goals of all legal services programs.9' Law reform 
represents the singular method to redress the imbalance of the law 
against the poor, but test cases and statutory proposals are tremendously 
time consuming.98 Most neighborhood offices are swamped with the 
day-to-day problems of its clients and therefore significant efforts can 
only be exerted by those larger projects having additional manpower.99 
Consequently, the logical approach may be to establish special units 
within each program devoted to trying test cases and developing legisla
tive proposals.100

To most effectively utilize the limited resources available to legal 
services, centers of expertise in law reform must be developed. Only in 
such centers can in-depth studies of current program deficiencies, strate
gies, and tactics be undertaken. These centers will also serve to coordi
nate efforts, disseminating information to neighborhood projects around 
the country.

THE CENTER ON SOCIAL WELFARE POLICY AND LAW

The Center on Social Welfare Policy and Law, located at Columbia 
University,101 was established in the fall of 1965 with a grant from the 
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Stern Family Fund on the principle that "major contributions to the 
legal rights of social welfare beneficiaries can be made from both the 
legal and social work professions.”102 In 1966 the Center received a sec
tion 207 research and demonstration grant from OEO’s Legal Services 
Division "to improve the quality of local legal service programs giving 
legal aid to poor persons on matters involving social welfare law.”103 
The Center inaugurated a program for conducting training programs, de
veloping a social welfare law testing and consultation service, analyzing 
public assistance plans and other social welfare law, developing manuals 
of public assistance law, and preparing a survey to measure the gap be
tween social welfare law and practice.104 105 *

102 Center on Social Welfare Policy and Law, Proposal for Expanded Legal Services at 20 
(1966) [hereinafter cited as Center Proposal I]; see Memorandum on the "social welfare law 
testing’’ function of the Center, reprinted in 12 Prac. Law. 14 (1966).

103 Center Proposal I, at 2.
io-* Id. at 2-3.
105 Id. at 13-14.
10G Center on Social Welfare Policy and Law, 1967-68 Proposal 7 [hereinafter cited as 

Center Proposal II],
107These areas included: (1) the "man-in-the-house” rule; (2) "midnight raids,” early 

morning visits, and other privacy and illegal search issues; (3) settlement and residence re
quirements; (4) maximum family grants; (5) relatives’ liability; (6) certain work-relief prac
tices and statutes; (7) use of penal measures to impose standards of morality upon welfare 
clients; (8) the present scope of discretionary (or arbitrary) decision-making as it affects en
titlement; (9) fair procedure and due process in welfare administration; (10) federal require
ments on uniform application of state plans for public assistance. Memorandum on the "social 
welfare law testing” function of the Center at 2, reprinted in 12 PRAC. Law. 14-15 (1966).

108 Center Report and Prospectus, November, 1967, at 9 [hereinafter cited as Center Report 
and Prospectus].

Because the ultimate success of its program would depend upon ade
quately trained attorneys in social welfare law, the Center immediately 
prepared training materials and established training sessions for attor
neys.10'1 By 1967 the Center had decided that there were enough lawyers 
educated in welfare law to begin undertaking test cases. It also com
menced the production of written materials necessary to mass represen
tation of welfare clients.100

The Center outlined ten areas of public assistance law for judicial 
and administrative attack in test cases.107 By 1968 it had been sub
stantially involved in approximately 65 court cases and administrative 
hearings. In 25 of these cases the Center prepared briefs, drafted com
plaints, planned litigation, and even assisted in discovery, negotiations, 
and oral arguments. Less involved assistance has included preparation 
of memoranda and the adaptation and distribution of materials found 
helpful in prior litigation.108 As a result, the Center has played a mean
ingful role in the launching of cases challenging substitute father and 
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man-in-the-house rules,109 work requirements,110 residency require
ments,111 welfare searches,112 maximum AFDC grants,113 arbitrary pre
sumptions on the availability of work or income,114 115 and denial of public 
housing on illegitimacy grounds or without notice of the right to a hear
ing.113

109 E.g., Smith v. King, 277 F. Supp. 31 (M.D. Ala. 1967); Robinson v. Board, Civ. No. 
3399-66 (D.D.C. 1966).

110 Anderson v. Burson, initiated sub nom. Anderson v. Schaefer, Civ. No. 10443 (N.D. 
Ga. 1966); People v. Pickett, 19 N.Y.2d 170, 225 N.E.2d 509, 278 N.Y.S.2d 802 (1967).

111 E.g., Harrell v. Tobriner, 279 F. Supp. 22 (D.D.C. 1967), prob, juris, noted, 36 
U.S.L.W. 3345 (U.S. March 5, 1968)(No. 1134); Green v. Department of Public Welfare, 
270 F. Supp. 173 (D. Del. 1967); Thompson v. Shapiro, 270 F. Supp. 331 (D. Conn. 1967), 
prob, juris, noted, 36 U.S.L.W. 3286 (U.S. Jan. 16, 1968) (No. 813).

112 E.g., Smith v. Board of Comm’rs, 380 F.2d 632 (D.C. Cir. 1967); Parrish v. Civil Serv.
Comm.,------ Cal. 2d-------,------ P.2d------- , 51 Cal. Rptr. 587 (1967).

113 Dews v. Henry, Civ. No. 6417 (D. Ariz. 1967).
114 E.g., Anderson v. Burson, Civ. No. 10443 (N.D. Ga. I960); McPherson v. Smith, 

Civ. No. 46759 (N.D. Cal. 1967).
115 E.g., Thorpe v. Durham Housing Authority, 386 U.S. 670 (1967); Thomas v. Housing

Authority,------ F. Supp.-------  (E.D. Ark. 1967); Richardson v. Housing Authority, Civ. No.
678 (E.D.N.C. 1966).

116 Center Proposal I, at 16.
117 Center Report and Prospectus at 51-56.
118The manual is to cover a variety of materials: "Types and history of public assistance 

programs; relationship between federal and state programs; criteria for entitlement in public 
assistance; outstanding legal issues relevant to investigations and determinations on fraud and 
other matters affecting continuing eligibility; scope and right to administrative and judicial re
view, etc.” Center Proposal I, at 17. It is also anticipated that the manual will be cross-refer
enced with a reporting service to the public assistance area.

The Center seeks to provide resource material to attorneys attacking 
welfare law, regulations, and policies of their respective states, and also 
provide analyses of rules in other jurisdictions for comparative purposes, 
and suggest arguments for policy change.116 As a result, the Center 
has prepared an analysis of the new rules governing welfare hearings 
in New York, a study of the economic bases of welfare grants, and a 
state-by-state analysis of policies and practices in administering the sub
stitute father and employable mother policies.11'

The initial grant to the Center anticipated the development of a na
tional manual of public assistance law.118 While the "treatise” is being 
developed, the Center is preparing other materials to aid the welfare law
yer. These include an introduction to the Federal Handbook of Public 
Assistance Administration, notes on New Jersey welfare law, and wel
fare rights handbooks for Mississippi, Georgia, Alabama, and New York 
City.

While the Center, in its first proposal, indicated that it "would pre
pare surveys on public assistance and other social welfare problems of 
communities served by legal aid programs at the request of such pro-
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grams,”119 it has since become aware of the huge knowledge gap which 
must be filled. Lack of data and information necessitates social policy 
research, collection of data on the functioning of legal institutions in the 
welfare area, and interaction between social work and the new welfare 
advocacy.1“0 Since there is a dirth of empirical data in many current legal 
battles on issues of social policy, the Center could become an effective 
instrument to fill this void.121 In addition, the Center could study the 
gap between social welfare rules and actual practices to determine par
ticular practices which need massive legal attention.122 Furthermore, 
the Center could become a vehicle for inter-disciplinary study and co
ordination123 to help alleviate the traditional friction between lawyers and 
social workers.124 With the recent shift of the Center, however, from 
the school of social work to the school of law,125 it may be that these 
significant social policy questions will be left for study by other groups 
working in conjunction with the Center.

119 Id. at 18.
120 Center Proposal II, at 17.
121 Some of the issues which have already arisen in cases are:
Do "man-in-the-house” rules in AFDC programs restrict the growth of "illicit” sexual re

lationships or do such relationships continue to grow in spite of such policies? Do such rules 
result in fewer illigitimate births? Do they negatively or positively affect the quality and na
ture of family life?

Is there a difference in the effect on family life when middle class mothers seek and obtain 
jobs of their choosing as compared to welfare mothers who accept jobs available to them be
cause of welfare department requirements?

Do public housing eligibility rules which prohibit the dismissal of families with illegitimate 
children and other "undesireables” serve to protect the quality and "morality” of life in public 
housing projects?

Where welfare clients are not scrupulously observed for possible fraud, does the incidence 
of fraud increase?

Do more generous welfare grant levels and eligibility criteria tend to lower interest by clients 
in seeking employment? Center Proposal II, at 18.

122 Surveys, for example, are needed on the "fair hearing” systems in public assistance in 
a cross-section of the states and to determine what happens to the people rejected from welfare 
programs for such "non-need” reasons as residence, man-in-the-house rules, etc. Id. at 19-20.

123 Questions to be addressed could include:
In what way can the social worker actively fulfill the role of lay legal advisor? 

What are the best methods of combining legal-social work advocacy?
What modification of ethical canons in each profession might be warranted, as

suming forms of combined legal-social work advocacy are appropriate?
What conflicts exist with regard to such advocacy in both social work and legal 

theory? What do we know about the conflicts between parctitioners of each pro
fession?

In what ways, if any, should law and social work school curricula be modified 
so as to take into account the new direction in each profession?

Center Proposal II, at 20-21.
12-1 See HEW, Conference Proceedings 133-60.
125 See note 101 supra.

Although the Center will continue to participate in test litigation and 
training, this work may gradually be de-emphasized in order that its staff 
may direct its unique skills to other significant dimensions of social wel-
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fare law.126 127 128 It has proposed "to move beyond test cases to deal with the 
lawlessness, low-level abuse, and client powerlessness in the day-to-day 
administration of public assistance.”12' In addition, the Center may con
sider such other areas of social welfare law as Medicaid, school suspension 
and student rights, state-local general assistance programs, and public 
housing tenant rights. It may also study the effects on the poor of hos
pital and health services and urban renewal and relocation.

126 Center Report and Prospectus at 7.
127 Id. at 8. The Center recognizes that "since these practices are engaged in primarily by 

caseworkers, housing project managers, and other lower-echelon officials, the most fruitful 
approach to combatting them probably lies in efforts to enhance the capicity of clients to stand 
up to such officials.” Id. at 6.

128 Id. at 8.
129 These stem primarily from the work overload and the absence of any personnel con

cerned solely with administration. Center Proposal II, at 15.
130 See note 21 supra and accompanying text.
131 Tucker, supra note 22, at 55.

Although the Center on Social Welfare Policy and Law has been 
plagued by some administrative difficulties,129 130 it has certainly demon
strated that a center of expertise may improve the quality of local legal 
services programs giving legal assistance on matters involving social wel
fare law. The Center is providing much of the innovative and creative 
thinking in the area of social welfare law. Not only has it played a sig
nificant role in social welfare publication, it has also demonstrated how 
expertise in a field can be acquired, pooled, and used to effect meaning
ful change in the law. The Center hopes to broaden its activities to other 
areas of public welfare law. Its structure, moreover, could well become 
the model for centers concerned with other problems of equal-significance 
to the poor.

New Approaches to Community Education

It is fully recognized that the education of the community on legal 
rights and responsibilities is a prime necessity in fulfilling the aims of 
legal services programs.120 Such activity may have a three-fold effect. 
First, knowledge and understanding of legal rights may prevent many 
problems from arising in the first instance; second, potential clients 
would request a lawyer in time to be effectively represented; and third, 
trust in a system of justice heretofore alien to the neighborhood people 
may be engendered.131

It has been difficult to delineate just what the role of the neighbor
hood attorney in community education should be. Of course, his contacts 
with the community have the potential for building necessary commu
nity bridges while engendering community confidence in the efficacy of 
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what the neighborhood lawyer can offer. Too often, however, efforts 
by neighborhood lawyers in community education have been limited to 
ad hoc evening hour lectures and random meetings with community 
groups. While many efforts at community education have been sam
pled,1few have been successful. Significant use has been made of lay 
workers in poor neighborhoods, however, to publicize legal sendees 
among those beyond the reach of normal channels of communication.1 3 
In addition, the indigenous trainees of the Dixwell Legal Rights Project 
have been successfully educating residents as to their legal rights.132 133 134 135 The 
success of the neighborhood worker approach, however, should not pre
clude experimentation in new approaches that may also effectively reach 
the community.

132 Most of the efforts encouraged by OEO have been tried, including the following: dis
tribution of various written materials, oral presentations including the use of small discussion 
groups with low-income residents, sessions in the public schools, motion pictures, and television 
spots. See OEO, How to Apply for a Legal Services Program 36-42 (1966); Note 
Neighborhood Law Offices, supra note 7, at 821.

133 Note, Neighborhood Law Offices, supra note 7, at 821.
131 See notes 55-61 supra and accompanying text.
135 Boston University Law and Poverty Project Plan at 2 (1967) [hereinafter cited as BU 

Project Plan I].

BOSTON UNIVERSITY LAW AND POVERTY PROJECT

In the summer of 1966 OEO funded a section 207 demonstration 
project at Boston University. Three related programs were envisioned: 
a research program to study Massachusetts law and practices as they re
late to the poor; a workshop program for social agency workers to de
velop a better understanding of legal aspects of the problems of the poor 
and available remedies; and an experiment to educate the poor in areas 
of the law particularly important to their daily life, and to improve un
derstanding between lawyers and the poor.130 The community educa
tion portion of the program seems to have evolved from a coequal ac
tivity of the Project to the most effective and innovative part of the total 
program.

A poverty seminar, developed by the Law School in conjunction with 
the program, was designed to provide student leaders of community dis
cussion groups in poverty areas. The seminar student, in conjunction 
with the preparation of a paper on a narrow area of poverty law, would 
go into the community and lead one or more discussion groups on prob
lems in his subject area. Hopefully, the discussions would contribute to 
the understanding by poor people of law and lawyers. The sessions 
would also contribute to the education of the lawyers and law students 
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and provide a means of testing the effectiveness of community education 
materials.136

136at 9.10.
137 BU Law and Poverty Plan, 2d Grant Year at 3 (1967) [hereinafter cited as BU Project

Plan II]. As part of the program "You, the Law and------ ” materials have been developed on
the subjects of Alcohol, Merchants, Narcotics, Crime, School and Cars, and Juvenile Courts. 
Id. at 1.

138 See id. at 3-4.
139 The education directed to children may also have some impact upon adults in the home. 

See Note, Neighborhood Law Offices, supra note 7, at 821.
no BU Project Plan II, at 3.
141 Id.

As the project developed, the emphasis in community education soon 
focused on seminars for teenagers.137 Twenty-nine seminars with an 
average attendance of ten people were held in the metropolitan Boston 
area between January and May of 1967. They were conducted by 
ninety-five law student volunteers working in two-man teams. In addi
tion, fifty-four law students conducted a special Teen Law Day in Spring
field, Massachusetts, holding thirty seminars for about 300 children. 
One group of six teenagers, chosen because of their keen interest and 
high motivation, were taken on a tour of the courts and attended a trial 
and interviewed a judge in his chambers. When it was discovered that 
the teenagers were unaware of the operation of the legal system, a mock 
trial was implemented, with teenagers acting out the parts of judge, 
jury, plaintiff, and defendant. This procedure was successfully effected 
on four occasions.138 These teenage seminars received widespread and 
favorable comment in the community.139

In the present year, the Project is attempting to further-develop its 
community education work with teenagers while perhaps extending it
self into the public schools. Continuing to involve law students, the 
program will develop the use of mock trials to "graphically portray legal 
problems relevant to the lives of teenagers.”140 The trials will be de
signed both for seminar use with maximum participation of the teenagers 
and for demonstrations before large school audiences. In addition, im
portant data will be gathered on attitudes toward the law, the courts, 
police, and lawyers which will be used to evaluate the impact of the law 
upon the lives of the teenagers.141 The program may demonstrate the im
portance of making school children intelligently aware of the impact of 
the law upon their lives, while having a significant impact on the move
ment for public school curriculum reform.

Both the Dixwell Project and the community education aspects of 
the Boston University Project are unique and innovative approaches to 
community education and may demonstrate the most effective way to 
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use community lawyers in that education process. Since the neighbor
hood lawyer must spend his time primarily, if not exclusively, in areas 
where his expertise is necessary, he has little time for personal involve
ment in community education.142 His best role may therefore be that of 
providing counsel to those better trained and oriented to such activities. 
This does not mean, however, that the neighborhood lawyer should hide 
from community contact other than his clients. But since resources are 
limited and since he undoubtedly will have difficulty communicating 
with intransigent and isolated ghetto residents, it may be more successful 
for the indigenous community worker to handle the community resident 
and the law student143 to communicate with the youth. The lawyer is 
important to the effort, but perhaps the role of director and counselor is 
more appropriate than that of participant.144

142 See note 22 supra and accompanying text.
143 The Law Students Civil Rights Research Council (LSCRRC) Chapter at Georgetown 

University Law Center has embarked upon a program whereby two-man law student teams 
conduct weekly classes at Shaw Junior High School in the heart of the Washington, D.C. 
ghetto. The weekly classes have involved discussions on the criminal process, civil rights, stu
dent rights, and the District of Columbia government. While the program is in its initial 
semester, it is hoped that in the future it will expand to become a meaningful vehicle for com
munity education. Interview with Peter B. Elliston, Chairman, Georgetown LSCRRC, in Wash
ington, D.C., Jan. 20, 1968.

144 There will of course be problems with state unauthorized practice of law provisions. 
If the lawyer, however, is close enough to the actual process, these problems ought to be ob
viated. “Lawyers should not be so protective of their profession as to preclude others from 
the legal educative process. Education and training of those professionals and sub-professionals 
who are in daily contact with the poor is of equal importance with direct community education." 
Tucker, supra note 22, at 56; see note 51 supra.

443 Id. at 47.
146 "Judges may be sympathetic and helpful to the new attorneys because they recognize 

and appreciate their lack of experience. Yet, this lack of experience, combined with the over- 
zealousness which bespeaks a neighborhood lawyer, coupled with daily appearances before the 
same judge, has tried the judge’s patience in some instances.” Id. at 52.

147 “When a client walks in with the typical emergency case, the young neighborhood at

Training the Neighborhood Lawyer

It has been said that "neighborhood law is the avant garde of the 
legal profession, attracting young, idealistic lawyers who traditionally 
bite off more than they can chew, but who enjoy the struggle of learning 
under adverse conditions.,”145 Although these characteristics are impor
tant in the development of new theories and approaches to legal services, 
they are also the source of two serious deficiencies. Because of his 
youth and inexperience, the neighborhood attorney requires effective 
training, which, unfortunately, is too often received in the field at the 
expense of his client or the program.146 The uniqueness of the field, 
moreover, often relegates his law school knowledge to near irrelevance, 
frequently requiring that he acquire knowledge in new areas.147 Any 



764 The Georgetown Law Journal [Vol. 56: 742

valuable training program must therefore include trial practice and 
schooling in substantive areas in which there is little reservoir of legal 
information as well as an adjustment program to overcome the "cultural 
shock” which results from contact with the clients of a neighborhood 
office. It is recognized that a broad apprenticeship program would be 
ideal, but such is not feasible in most programs. Unlike the Neighbor
hood Legal Services Program in Washington, D.C,148 few programs are 
in a position to institute an emergency training program with the assis
tance of law professors, knowledgeable members of the bar, and poverty 
workers from other agencies. Courtroom practice, however, is perhaps 
the most deficient area; such training probably should be instituted at 
all cost.149 * 151

torney cannot resort to the usual form books for drafting pleadings—there are no forms for a 
temporary stay of eviction. Stare decisis is practically nonexistent in neighborhood law. There 
are few cases in point because few lawyers ever represented this type of client.” Id. at 47.

148 See Pye, supra note 6, at 238.
i« See id. at 250-51.
iso OEO, Press Release, Aug. 6, 1967.
151 In conducting these conferences, the Institute must accommodate the desires and needs 

of rather diverse groups. It must devise training methods and materials which will most ef
fectively meet the needs of the attorneys from the medium size projects while not losing any 
value for the very large, the small, and the specializd units. Some programs, emphasizing law 
reform, will want the training sessions to help bring creative, new approaches to the resolution 
of legal problems. Others, either less interested in law reform, or confident in the efficacy of 
their own training on substantive matters, are more concerned with training in trial practice 
and procedure. Some of the larger projects have developed adequate methods of training and 
are only interested in the development of new training methods and techniques. The small 
programs are for the most part lacking in any training, and anything they can obtain from In
stitute sessions will be appreciated.

152 Initially, the Institute will draw heavily on materials prepared by § § 206 and 207 

NATIONAL INSTITUTE FOR EDUCATION
IN LAW AND POVERTY

Under contract agreement with OEO, Northwestern University estab
lished The National Institute for Education in Law and Poverty to con
duct training conferences for neighborhood lawyers with legal services 
project agencies.100 The conferences are designed to attract and meet 
the needs of all attorneys in section 205 programs101 and will be con
ducted on a regional basis.

Both the substantive quality of curriculum materials and the manner 
of presentation will be crucial to the success of the Institute’s conferences. 
The written curriculum materials will be designed as annotated practice 
manuals to be used by participating attorneys in their local practices. 
They will contain expository material on newly developing legal theories 
for test cases as well as other law reform materials.152 In addition, there 
will be tactical and procedural information to assist in day-to-day efforts,
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For its first year of operation,153 the Institute has planned training 
conferences in consumer and welfare law. To some extent, these confer
ences will be tailored to the needs of each particular region. Prior to 
the conference, the Institute will survey the operating programs in the 
region so that it may gather materials and study the problems and suc
cesses of the projects in the region. In this way, the Institute will be 
able to consider problems currently being faced by legal services at
torneys and thus avoid being either too general or too academic.154 * Part 
of the curriculum, however, will be national in scope, considering new 
theories, both tried and untried. It is hoped that the materials from the 
training sessions will constitute an important handbook of poverty ma
terials. As other topics are covered, the collection should constitute a 
total legal services handbook.

projects which have not had wide circulation. National Institute, Statement of Work at 5 
(1967). It is anticipated that initial curriculum materials will prove insufficient in terms of 
long term educational goals, and the Institute staff will begin immediately to prepare materials 
for the following year. Consultants will be retained to develop detailed and comprehensive 
curriculum materials. National Institute, Statement of Work at 8-9 (1967).

153 The Institute will begin its series of two training conferences to be held on a rotating 
basis in the seven OEO regions until each region has had the benefit of both sessions. The 
first round should be completed by the end of 1968. National Institute, A PROGRAM of 
Continuing Education for Legal Services Attorneys 3 (1967).

154 id. at 5.
15» Interview with Miss Barbara Yanow, Legal Services Division, OEO, in Washington, 

D.C., March 19, 1968.

The first conference, held in Denver for the North Central Region, 
covered consumer law. The conference demonstrated a balanced pres
entation of lectures and small workshops, and covered the gamut of prob
lems faced by the neighborhood attorney—consideration of the con
sumer contract; responses to repeated wrongdoings by commercial par
ties; problems with negotiation and repossession; and problems unique to 
the consumer law of the Region. The Institute did a thorough self analy
sis after the conference through detailed questionaires, and the response 
was overwhelmingly positive.100

The Institute’s efforts will, of course, bring much needed training 
into an area of the law for which training is sparse. The Institute has 
the potential, however, for developing into much more than a training 
school of neighborhood lawyers. The Institute’s position as training 
specialist requires that it become totally familiar with the successes and 
failures of local projects Moreover, in order to effectively train, the In
stitute must become fully aware of National Legal Services policies and 
thinking. The Institute’s experience in the field undoubtedly will influ
ence its estimate of the national policies. It has been suggested that 
with this unique perspective the Institute should become an evaluator of 
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Legal Services itself. The National Institute, as an independent body, 
could help in deciding evaluation questions for Legal Services while 
screening and helping to define national policy.156

156 Perhaps some such independent body overlooking the total operation of legal ser
vices is necessary to clearly delineate and direct OEO policy.

157 Cahn & Cahn, What Price Justice: The Civilian Perspective Revisited, 41 NOTRE 
Dame Law. 927 (1966).

iss U. at 941.
159 Id. at 941-42.
160 Id. at 944.
!61 The demand for a voice has direct anti-inflationary potential. It prevents unilateral 

devaluation of a right or a grievance by the landlord, merchant, welfare official or police
man. But it also operates to check irresponsible, unilateral escalation of demand by the con
sumer. Id.

162 The demand to participate, to contribute, to labor, is a demand to help directly 
in expanding the supply. It also entails a radical alteration in a highly overprofes
sionalized, unnecessarily complex and cumbersome system. . . . The demand to in
corporate new sources of manpower, and new kinds of insight and expertise as an 
integral part of the legal system is likely to stimulate innovation and hasten the 
demise of our present, handcrafted guild system.

Id. at 945.
163 id. at 947.

Programs Experimenting with Changes 
in the Legal System

The Cahns, in their second article, outlined the inadequacies of the 
present structure of our "justice machinery,”157 and delineated some 
methods for coping with the problem of inflation in an industry that 
cannot produce enough of its product—justice-^-to cope with the need. 
The Cahns first called for an increase in demand, "not for legal services, 
but for redress through the legal system.”158 Although in traditional 
economic terms it may appear that a demand is necessarily inflationary, it 
is their contention that "the intensification of demand can cause a rejec
tion of the old product, inducing people to turn to substitutes, and re
vealing a hitherto unsuspected cross-elasticity in demand for the partic
ular form of redress in which the legal profession currently specializes.”159 
This demand for a "share” must have a quality component as well as a 
quantity component, for only a demand for excellence will provide the 
kind of incentive to "upgrade existing services” and "to quest for new 
forms of excellence other than those based upon the scarcity-producing 
mechanisms of the present legal system.”160 In addition, to prevent de
valuation of the product, the demand for a share must be accompanied 
by an equal demand for a "voice,”161 and a demand to "contribute”162 
to the production of justice. In response to the new demand there must 
evolve a new supply in a "redesigning” of "The Justice Machinery.”163

Central to the Cahn’s proposal for change is the idea that the neigh
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borhood. represents "a group of potential customers with a certain com
munity of needs.”164 While the definition of community cannot become 
fixed, "the configuration of injustice”165 should set its bounds. One of 
their proposals, utilizing the neighborhood concept, is the establishment 
of a neighborhood court system with four auxiliary arms166 to provide 
local machinery "for settling disputes, dispensing remedies and enunciat
ing norms of conduct.”167

164 Id. at 948.
165 id.
166 These arms would be: a neighborhood arbitration commission, hearing referees with 

independent resources, a youth division, and a referral bureau. Id. at 950.
167 Id.
168 id. at 953-54.
169 Buffalo Ombudsman Proposal at 1 (1967). The Service will be administered by a 

Director, assisted by a group of law students, and a small full-time staff. It was foreseen 

The Cahn proposal requires commitment, dedication, and cooperation 
from segments of society beyond the poor or those now interested in pro
moting the interests of the poor. More specifically, it would often re
quire the willing cooperation of those most guilty of using and exploit
ing the poor—those at whom the grievances of the poor are most di
rected. In attempting to grapple with this problem they suggest as pos
sible sources of cooperation: (1) decentralized social agencies induced to 
use the contract to negotiate agency-client differences; (2) an Ombuds
man role for the neighborhood court; and (3) perhaps "neighborhood 
pressures on merchants, landlords, politically vulnerable officials and 
agencies . . . .”168

The mobilization and commitment of many parties dedicated to this 
approach to urban problems might indeed be the only path to success. 
In fact, unless such total efforts are undertaken, any effort may be 
doomed to miserable failure. It is not insignificant, however, that Legal 
Services has at least attempted on a limited scale to experiment with 
some of these concepts.

CITIZENS ADVISORY SERVICE----THE OMBUDSMAN
AS AN INTERMEDIARY IN LOCAL 

CITIZENS-GOVERNMENT RELATIONS

In the late spring of 1967 OEO’s Legal Services funded the law 
school faculty of the State University of New York in Buffalo, for the 
operation of a section 207 demonstration project. The Project established 
a Citizens Advisory Service to assist Buffalo residents in their inquiries 
of and complaints against government agencies, primarily local, operat
ing within the city.169 The Buffalo proposal represents one approach at
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adapting the concept of the Ombudsman, the protector of citizens from 
arbitrary governmental action,1'0 to American use.

that the Director would be initially spending considerable time making contacts in the com
munity and establishing procedures, although he is the one who will hear disputes. The bulk 
of the field investigations will be done by carefully selected law students, perhaps those who 
complete the new course offered by the law school on the subject of Ombudsmen. The project 
hopes to open neighborhood offices staffed by subprofessional neighborhood aides who are 
able to provide informational services as well as identify matters appropriate for the Service to 
handle, while referring other matters to more appropriate agencies. Id. at 12, 15-16.

170 For recent studies of the need and feasibility of adapting the Ombudsman to the 
American system of justice, see, e.g.,W. Gellhorn, Ombudsmen and Others (1966); W. 
Gellhorn, When Americans Complain (1966); Davis, Ombudsman in America: Officers 
to Criticize Administrative Action, 109 U. PA. L. Rev. 1057 (I960).

171 Buffalo Ombudsman Proposal at 1 (1967). The Service is conceived of as having 
a six-fold function: (1) assisting citizens in making inquiries about government actions and 
policies which affect them; (2) receive complaints, investigate them, and attempt to resolve 
the questions to the satisfaction of both complainant and agency'; (3) initiate its own investi
gations of administrative irregularities; (4) make periodic reports to the governments con
cerned and publicize the reports under appropriate conditions; (5) provide new perspective for 
educating both the public and government officials; and (6) educate participating law stu
dents and help train them for possible roles in government. Id. at 1-2.

172 As structured, the Service will not possess the uncontrolled power of publication 
which foreign Ombudsmen have. Publication of reports will be "subject to such agreements 
as the Director and Faculty Committee may have reached with local government executives.” 
Id. at 14. While certain conditions may indeed be valid, such as barring publication until 
affected agencies have been able to study and comment or publish themselves, the obvious 
placing of final determination in the agencies strips the Service of an important weapon— 
the threat of exposure—for bringing about administrative change.

173 The Service may evolve into an instrumentality for providing needed feedback to 
well-meaning government agencies that are unaware of community grievances. It also provides 
a potential source for the analysis and study of needed administrative improvements. Id. at 
18-19.

174 This includes agencies of the City of Buffalo and of Erie County’, and special purpose 
authorities operating within the City of Buffalo but having some degree of autonomy from 
municipal or state governments. Buffalo Ombudsman Proposal at 8 (1967).

The Citizens Advisory Service attempts to “provide an intermediary 
between Buffalo citizens and the officers or agencies of the City of Buf
falo, Erie County, other political subdivisions and governmental instru
mentalities operating within Buffalo, and, as may be feasible, state and 
federal agencies.”1'1 Since the Service will most significantly lack the 
powers associated with that office in other countries,172 it will not fulfill 
the function of a traditional Ombudsman. But if government authorities 
give it necessary cooperation it may acquire many attributes of that sys
tem.170 171 172 173 174

In addition to the very substantial problem of the absence of author
ity to impose sanctions, there are many other difficulties relating to the 
Ombudsman that the Citizens Advisory Service must resolve. The Ser
vice is primarily directed at local agencies.1'4 Complaints, however, 
often are not identifiable by the governmental unit responsible for the 
action. Rather than summarily dismiss complaints lodged at nonlocal 
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agencies, the Service must establish some procedure to handle them, if 
only to refer them elsewhere and follow up on referrals.1'0 In addition, 
the Service should avoid problems of internal administration of minor 
agencies to the exclusion of other important matters.110

1’5 Id. at 8-9.
176 at 9.
177 Id. at 10-11.
178 Abstention guidelines might include: (1) complaints which have adequate available 

remedies; (2) complaints which should first be processed by established bureaus with re
course to the Service only after failure; (3) stale complaints; (4) where a complaint lacks 
substantial personal interest; (5) where the Service lacks facilities or power; (6) those trivial 
or in bad faith; (7) complaints which should be handled by attorneys. Id. at 12-13. For a 
discussion of many of these problems and a suggested statute to implement an Ombudsman, 
see Draft, A State Statute to Create the Office of Ombudsman, 2 Harv. J. Legis. 213 (1965).

179 Citizens Admin. Service, First Report (1968).

The Service will also be confronted with the problem of narrowing 
the scope of complaints. It has been suggested that the Service confine 
itself to categories of "benefits” and "licenses.” It believes, however, that 
this question should be answered only after a period of experimentation. 
Consequently, it does not propose to exclude classes of complaints until 
experimentation has proved the need for so doing. Early exclusion of 
some complaints may prove erroneous because of their importance to 
large segments of underprivileged residents.

While the Service ought to deal with complaints as opposed to re
quests, that distinction creates a difficult problem of identification. It 
is recognized, however, that the Director must delineate those circum
stances in which, as a general rule, the Service will not be disposed to 
act.1“ Since it obviously cannot handle every individual complaint,1'8 
it may be an inevitable necessity that city and county complaint bureaus 
be established to work closely with it.

The relationship between the Service and its complainants must de
velop out of experimentation, and may vary with individual cases. Prob
lems may center around the extent to which the Service becomes the 
agent of the complainant in seeking redress through a governmental 
agency. Service staff members must avoid areas reserved for lawyers 
and must remain aware to spot those situations where the complainant 
should be represented by counsel.

The Service first opened its doors in November 1967. In its first 
four months of operation 120 complaints and inquiries had been dock
eted. Seventy-nine cases have been closed and the remaining 41 are 
still active. The complaints have run the gamut of citizen grievances 
from snow removal problems to serious wrongs requiring the interces
sion of attorneys.1'9 * * * * *
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The difficulties inhering in this program are legion.180 Regardless 
of ultimate success, however, the project represents a unique opportunity 
to:

180 Initial opposition to the Service rallied to the cry that it would cause chaos in city 
government and that it would be interpreted as a pilot project of the federal government to 
take over City Hall. After the service had heard a few police cases, the opposition shifted 
its field, accusing the Service of being a masked “civilian review board.” On February 27, 
1968 the City Council of Buffalo voted to recommend that President Johnson revoke the 
program. Id. at 2-3.

181 Buffalo Ombudsman Proposal at 20 (1967).
182 The mayor of Buffalo gave the project his utmost public support. Press Release from 

the Office of Mayor Frank A. Sedita, Sept. 27, 1966. Much more than political words are 
needed, however, to insure success; the statement of the Mayor is far from a pledge of true 
bureaucratic cooperation. See note 180 supra.

183 Buffalo Ombudsman Proposal at 20 (1967).
184 Hough Housing Improvement and Arbitration Proposal at 5 (1967) [hereinafter cited 

as Hough Proposal].
185 The staff attorney’s primary function will be to draft and negotiate form leases and

enhance knowledge about a little known but perceptibly emerging 
fourth dimension in the attainment of relief for the citizen against offi
cial arbitrariness, discrimination, callousness or injustice—namely, re
sort to some type of intermediary not subject to the expense, delays and 
cumbersome machinery of judicial procedures, the unevenness of reliance 
on the apparatus of political parties, or the excessive formalities, inertia, 
political bias or bureaucratic trappings of administrative tribunals or 
local legislative bodies.181

While the chances for honest operational success may be unlikely in a 
political and bureaucratic setting,182 183 if nothing else, "greater comprehen
sion of the workings of an intermediary operating outside of the party 
system and existing governmental channels may inspire significant 
* * * J J 1improvisations.

HOUGH HOUSING IMPROVEMENT AND
ARBITRATION PROGRAM

In the spring of 1967, OEO funded as a section 207 demonstration 
project a Neighborhood Arbitration proposal, to test the hypotheses: (1) 
that properly trained and supervised neighborhood residents can serve 
as effective representatives of tenants in negotiating changes in landlord
tenant relations; (2) that future landlord-tenant disputes can be better 
resolved through neighborhood arbitration than by resort to courts; and 
(3) that lay representation in arbitration hearings will prove effective.184 185 
The proposal is jointly sponsored by the Legal Aid Society of Cleveland 
which is responsible for organizing and administering the project, and 
the American Arbitration Association (AAA), which is responsible for 
supervising arbitration and for evaluating the project. Employing one 
attorney180 and three lay representatives,186 the Legal Aid Society will
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attempt to persuade landlords1 to adopt certain standard leases with 
corollary agreements to submit all disputes to neighborhood arbitration. 
The arbitrators will be members of the AAA. Serving on a voluntary 
basis during the period of the demonstration grant, they are expected "to 
be persons with contact, direct or indirect, with the Hough Neighbor
hood . . . .”186 187 188

arbitration provisions, but also, with the help of the AAA, he will train lay representatives. 
The staff attorney will also be responsible for developing new forms of ownership, tenanacy, 
and financing for ghetto homes. Hough Proposal at 9.

186 The lay representatives will serve in a capacity "analogous to that of a business repre
sentative for a local union." Id. at 7. He will work in cooperation with other organizations to 
inform tenants of their legal rights and to assist the tenants in realizing those rights. Under 
the supervision of the staff attorney, he will also attempt to persuade landlords to accept 
standard leases containing arbitration provisions.

Perhaps more significantly, the lay representatives will act as agents of tenants and tenant 
groups to work out settlements of grievances. In the event of failure, he shall assist in the 
preparation of cases for presentation to an arbitrator. Id. at 8-9.

187 As an incentive, those landlords who will use the arbitration procedure will be 
given "Good Neighbor” seals and public agencies will be encouraged to place more respon
sible tenants with these landlords. Id. at 12.

188 Id. at 12. Of course, the long range idea is to have residents of the Hough neighbor
hood serve as arbitrators. Preliminary Proposal at 2.

189 For the successful functioning of the grant, it was felt that the parties must not be 
placed in the position of having to weigh the comparative costs of court as opposed to arbi
tration. In order to allow the project to bear the cost, it was determined that one party should 
be indigent under the federal standards of legal services.

1" Ohio Rev. Code Ann. §§ 2711.01-.15 (1953).
191 Although bargaining power in favor of the landlord cannot be denied, the landlord 

encounters difficulties that also may be resolved through the arbitration concept. Cleveland 
has a high transiency rate in the Hough area and rather than argue with the landlord over 
repairs, tenants often simply move. Landlords, at the same time, are concerned that their 
property while vacant may be stripped by vandals of furnishings and fixtures. Furthermore, 

Jurisdiction will be confined to matters relating to landlord-tenant 
relationships and to parties who have substantial contact with the neigh
borhood, at least one of whom must be indigent.189 The arbitrator’s 
award will be subject to enforcement in three ways. The arbitrator may 
direct that an escrow account established by agreement be used to satisfy 
the award; the parties may resort to statutory procedures available under 
Ohio law;190 or they may resort to the common law as the basis of a 
cause of action or defense.

An arbitration approach has many appealing characteristics. It ap
pears to be one method of bridging the communications gap between 
distrusting tenants and the disrespectful landlord and may help to foster 
an understanding of the necessity for written leases among ghetto resi
dents. Furthermore, an arbitration system should be able to function 
without the constant intervention of lawyers. The arbitration approach, 
however, will encounter difficulties that must be resolved. Its first and 
possibly greatest hurdle will be to gain the acceptance of landlords.191 
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The landlord will weigh the benefits acquired by acceptance against his 
privileged position under current property law. Cooperation by the land
lord, however, will make tenants less fearful of retaliatory eviction and 
encourage them to become active in organized tenant affairs. In addi
tion, since the landlord would be required to make repairs, the economics 
of slum housing may be a barrier to landlord cooperation.

Initial efforts of the Hough Project involved recruitment and train
ing of staff and a coordinated effort at recruiting tenants for a tenant 
union. Since the fall of 1967, however, efforts have centered on nego
tiating with landlords for the improvement of neighborhood living con
ditions.192 The primary concern has been to secure collective bargaining 
agreements with arbitration clauses through face-to-face negotiations with 
landlords.193 While only two arbitration cases have been filed, the 
negotiation efforts have resulted in four collective bargaining agree
ments.194

evicted tenants are often angered enough to damage the property to the extent that landlords 
may face condemnation. Memorandum, OEO Study - Interim Report, from Research Director 
Laurence J. Aurbach to Project Director Robert Coulson, Aug. 1, 1967, at 6.

192 Memorandum from Burt W. Griffin, Hough Project Director, to Legal Services 
Division, Feb. 28,1968, at 3 [hereinafter cited as Griffin Memorandum].

1" Id. at 12.
IM Id. at 13-18.
I" Id. at 2.
196 Strong legal counsel is needed in several areas. The lawyer must confer with tenants 

and answer questions about their rights under the law. He must confer with the lay represen
tatives about the technicalities of organizing and negotiating. He must also review collective 
bargaining agreements and draft whatever instruments are necessary to grant authority to 
bargaining representatives. Id. at 18.

19" Id. at 22.
198 Id. at 20. If tenants do not wish to stay in a building, the tenant union may be able

to help relocate them to more suitable housing with new legal protections negotiated in a 
lease with a prospective landlord. Id. at 21.

The Project has tentatively concluded that neighborhood people can 
negotiate effectively for changes in the legal relationships between land
lord and tenant, and that "in some cases, they are more effective nego
tiators than lawyers.”193 196 It is obvious, however, that neighborhood peo
ple need extensive training, supervision,199 and back-up assistance; in 
fact, the project’s major problem has been "organizing and training 
project personnel.”197

The Project’s experience has also led to a broader concept of its func
tions. Although emphasis on arbitration and tenant organizing may re
main, the Project sees the necessity for growth in other directions. In 
some cases tenants have demonstrated a disinterest in improving condi
tions in their present dwellings. In order to meet the preferred objec
tive of those tenants, the project has taken on a relocation program.198 
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In addition, since collective bargaining cannot significantly improve 
buildings which are economically unsound, the project will seek to de
velop programs aimed at rehabilitation.199

199 Id. at 20.
200 id. at 22.
201 Hough Proposal at 4.
202 Griffin Memorandum at 22.
203 The Community Relations Conference of Southern California is composed of 82 

member agencies and approximately 40 delegates-at-large. It has functioned for 20 years in 
areas of community relations, reducing community tensions and improving standards of hu
manity. Through its community-wide membership, it has a respected reputation, making it a 
valuable sponsoring agency. Community Mediation Center Proposal at 19 (1967).

204 OEO, Press Release, July 11, 1967.

While the Hough Project may have demonstrated that neighbor
hood people can function effectively in the areas of collective bargaining, 
and that the organization process itself stimulates landlords to make 
minor repairs which are important to tenants,200 the ultimate value of 
the Project lies in testing the hypothesis that "future disputes among 
tenants or between landlords and tenants, can be resolved more quickly, 
efficiently, and fairly through arbitration at the neighborhood level than 
by resort to downtown courts.”201 Furthermore, while the present Proj
ect represents a significantly successful experiment with the concept of 
"community,” it is not as yet clear "how one goes about training neigh
borhood people so that they quickly learn to do [the necessary] tasks or 
how many such people are necessary for a given area in order to have a 
significant effect.”202

LOS ANGELES COMMUNITY MEDIATION CENTER

Under a section 207 demonstration grant, the Community Relations 
Conference of Southern California203 established a Community Mediation 
Center to experiment with the concept of mediation in the context of 
urban poverty problems. Its goals are that "a simpler, less expensive 
and time-consuming alternative to the use of the court system can be 
developed; a social machine for the redress of simple grievances can be 
created; and the poor will develop a greater sense of their own worth by 
being able to use non-hostile and orderly methods of resolving con
flicts.”204 The Center consists of a Director, a Mediator, two Mediation 
Specialists, and four Aides. The director oversees the entire function
ing of the Center. The Mediator, in addition to actually working on 
disputes, works with the Aides to develop matters for mediation and as
sists in training the Specialists and Aides in mediation techniques and 
procedure. The Mediation Specialists work with the parties, prepare the 
mediation proposal and agreement, and if necessary work with the par
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ties between sessions. The Aides, assist the Specialists in developing 
matters for mediation and provide the necessary intake service.20'"

205 Community Mediation Center Proposal at 23-25 (1967).
206 Id. at 8. The Board of Directors will also evaluate a number of areas of conflict 

and perhaps invite identifiable disputants to mediation. An intensive public information 
campaign is also underway. Id. at 8-9.

297 A preliminary interview by the Mediation Aide will have the dual function of educat
ing the complainant about the potential and limitations of mediation and gathering neces
sary data.

208 The procedure must provide for referral to an attorney when substantial legal problems 
arise. The Center realizes that it cannot serve the function of an attorney and mediate as well 
and it recognizes the necessity of lawyers to fully advise the client of possible alternatives. 
Community Mediation Center Proposal at 10 (1967).

209 Factors considered in determining appropriateness include: The nature of the con
flict, its scope, the number of persons affected, the nature of the adverse parties, possibilities 
of getting the parties to mediation and the advisability and availability of alternative resolu
tions. In addition, when the complainant is an individual party, exhaustion of his resources 
will be an additional prerequisite to insure that the dispute is not merely personal. Id. at 
10-11. Of course, the complaint must be measured in terms of the priorities and goals 
established by the Center.

210 To insure the purity of the process, the Mediator must not participate in this step. 
"It is important that there be no coercion, as such: It is one thing to come to mediation re
luctantly, or with the modicum of distrust or disaffection for the other party; it is quite an
other to come in solely because of pressure. While in the former, mediation is exactly the 
tool to deal with these feelings, in the latter, the complete lack of any positive motivation 
would be fatal.” Id. at 12.

211 “Inviting two parties with a serious and perhaps disturbing conflict to immediately 
sit down at a negotiating table to discuss the problem is an invitation to disaster.” Id. at 12.

212 "The Mediation Agreement will confine and identify the issues, set out the basic 
arguments to be propounded by each side, the necessary ancillary topics, the witnesses and ex
hibits, and will specify the alloted time for the entire mediation, as well as for each topic. 
It will also contain general and special rules of conduct for the participants. Id. at 13.

The operation of the Center is totally dependent upon its successful 
interaction with many segments of the community. From the commu
nity contacts that the Center develops, conflicts that can be mediated 
must be identified. Although the Center is not located in the neighbor
hoods, other agencies, including the legal services project, are expected 
to provide ready referrals.200 To initiate mediation, of course, requires 
development of a regular intake procedure.205 206 207 In addition, efforts must 
be made not to preclude judicial action when necessary.208 An evaluation 
of the intake interview by the Center staff determines the appropriate
ness of the complaint for mediation.209 Having identified the issue, the 
next step is to invite the adversary to mediate. This is the most difficult 
job of the Director and Mediation Specialists.210 When actual media
tion occurs, the pre-mediation preparation will be the key to a successful 
resolution of the conflict.211 The plan is to assign a Mediation Special
ist to each side to help prepare a Mediation Proposal. Then both Spe
cialists with the aid of the Mediator, who participates for the first time, 
will prepare the Mediation Agreement.212 Thus prepared, mediation 
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will take place solely among the parties and the Mediator. Discussion 
will be limited to the agreement with sufficient formality to insure a 
serious atmosphere. Sufficient time will be allowed for not only stating 
respective positions, but also to consider alternative resolutions. Sessions 
will be relatively short and repeated as often as they are necessary and 
productive. It is important that resolution not be the sole criterion of the 
success or failure of the mediation effort. One of the most difficult jobs 
of the staff will be to help participants adjust to the frustration which 
may result when tangible goals or results are not readily achieved.213

™id. at 16.
214 The Center had just gotten underway when this dispute arose, and therefore it did not 

play a part in the immediate resolution. The difficulties brought to light by the dispute has 
led to the formation of a task force to study all inner-city schools. The root problems 
still exist, and the Center hopes to become involved in their resolution. Community Media
tion Center, First Quarterly Report: Sept.-Dec. 1967, at 18.

215 The Center has met with both sides and is now involved in preliminary fact finding 
leading to mediation. Id. at 20.

216 It is contended that the policies of the county unnecessarily' create hardship for people 
on welfare. The Center is currently investigating the case. If a real problem exists, the feasi
bility of establishing arbitration procedures for debt collection will be explored. Id. at 21.

217 The conversion of welfare payments to an automatic data processing system has 
allegedly led to significant delays in correcting errors. The Welfare Department, however, 
claims there is no problem. The Center is investigating. Id. at 23.

218 Id. at 30-31.
219 The Center believes that the self interest inhering in the notion of community good 

will can be an incentive for mediation. It is hoped that at least the public relations detriment 
which may flow from not mediating can be of some encouragement value. Community' 
Mediation Proposal at 4-5.

It is recognized that the traditional concept of mediation—that 
parties participate only out of a recognition of possible mutual gain— 
must be significantly altered when problems of the poor are involved. 
In fact, the Center will have to sell mediation to one or even both par
ties, and therefore its staff cannot be a truly impartial mediator.

Initial efforts at the Center have involved all important staff train
ing. In the first few months of operation, however, the Center has be
come substantially involved in several community disputes, including: a 
dispute between the Board of Education and a local parent group;214 a 
controversy involving allegations of misfeasance by a local Headstart 
director;215 complaints of inflexible debt collection by the county govern
ment;216 and a recent problem with the multiplicity of errors in AFDC 
payments.21' In addition, through an "outreach” program the Center is 
attempting to attract disputes which are appropriate for mediation from 
outside sources, thereby attempting to establish the Center and mediation 
as an integral part of the grievence procedures of the community.218

Naturally enough, the Center believes that the mere bringing of in
stitutional parties into the process of mediation219 is some measure of 
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success since contact between the parties will be a learning experience for 
both, thereby reducing the distortions between them and building lines 
of communication. The goal of resolving disputes in such a way as to 
give rise to new, more appropriate behavioral patterns which ultimately 
will be less conflicting, however, represents a fine ideal, but one which 
may remain unattainable except in the most unusual of circumstances.

The Developing Role of Special Grants

The eight special projects which this Note has considered represent 
a fair sampling220 of the kinds of ideas Legal Services is experimenting 
with in an attempt to inject new concepts and approaches into ongoing 
programs and ultimately into the grievance procedures of our system of 
justice. Relative successes and failures among the programs have varied 
significantly, often as a function of the personality and capability of proj
ect leaders.221 Another success factor has been the kind of support the 
projects have received from the Legal Services Division of OEO. While 
the Legal Services staff is capable of supplying significant ideas and sup
portive services, they are, not unlike neighborhood lawyers, 'faced with 
what amounts to their own caseload problem. Burdened by a multi
plicity of functions,222 the staff in the national office has been unable to 
be as involved in the planning of special projects as might be desired.

220 Other projects funded under §§ 206 and 207 include: An offender rehabilitation pro
ject in the District of Columbia, an experimental Judicare system in Wisconsin, and state
wide programs concerned with the problems of the migrant. See generally Lorenz, The 
Application of Cost-Utility Analysis to the Practice of Law: A Special Case Study of the 
California Farmworkers, 15 Kan. L. Rev. 409 (1967); Masotti & Corsi, Legal Assistance 
for the Poor: An Analysis and Evaluation of Two Programs, 44 U. Det. J. Urban L. 483 
(1967); Medalie, The Offender Rehabilitation Project: A New Role for Defense Counsel at 
Pretrial and Sentencing, 56 Geo. L.J. 2 (1967). Most recently, OEO has been considering 
a program to encourage members of minority groups and culturally disadvantaged persons to 
pursue legal careers. See Plan Drafted to Draw Minorities into Law, Law in Action, Oct. 
1967, at 8.

221 This is more true of special grants than regular § 205 components, which have more 
stringent controls and guidelines. The relative freedom from restrictions in special grants 
means that programs often stand or fall on the quality of the director.

222 The processing of funding and refunding applications is in itself a tremendous ad
ministrative load for the eleven-man staff in Legal Services. A significant amount of time 
must also be spent in preparing for the annual struggles with Congress for continuation of 
the program, although this pressure has been somewhat relieved by the current two-year 
authorization. Further tasks involve project evaluations and the promulgation of national 
guidelines. See Director's Column, Law IN ACTION, Feb. 1968, at 2.

223 Congress has demonstrated a concern for the manner in which funds are allocated for 
Research and Demonstration projects. The 1966 amendments to the Act required that § 
207 grants follow an overall plan which sets forth "specific objectives to be achieved and 

Like many of the early efforts of OEO, the initial special grants may 
have been funded without a full appreciation of their direction and po
tential.223 Indeed, many of the early projects were funded as special 
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grants merely because of insurmountable hurdles to funding via the sec
tion 205 route.”4 As a result, some prior grants, funded on an ad hoc 
basis, remain as an impediment to a more systematic approach.

priorities among such objectives.” In addition, the Director was required to include in his 
annual report a statement "describing the results or findings of such research and demonstra
tion activities, or indicating . . . the manner in which the benefits or expected benefits of such 
activities will or are expected to be realized." These requirements have been substantially re
tained in the 1967 amendments. See 42 U.S.C.A. § 2825 (Supp. 1968).

224 For example, grants made pursuant to § 205 require a 20% non-Federal contribution 
which the local program is responsible for obtaining. See 42 U.S.C.A. § 2812 (Supp. 1968). 
In addition, legal services programs funded under § 205 require cooperation with local bar 
associations. See 42 U.S.C.A. § 2809 (Supp. 1968). For a discussion of the kinds of dif
ficulties bar cooperation may create, see Note, Competition in Legal Services Under the War 
on Poverty, 19 Stan. L. Rev. 579, 584-91 (1967).

225 In addition to a comparasion of how much a successful attack on given legal problems 
will cost, it is important to compare the economic effect that successful legal attacks will have 
on the lives of the poor. Cost effectiveness, therefore, from a law reform approach, must 
measure cost in terms of expenditure for success and effect upon clients.

226 Director’s Column, Law IN ACTION, Feb. 1968, at 2.
227 Project Advisory Group of Legal Services Program, Report: National Strategy for 

Law Reform (1968).

Recently, however, the Legal Services Division has demonstrated a 
total objective” approach to special grants. The number of grants 

made pursuant to OEO’s careful evaluation of priority needs in legal ser
vices continue to grow in relation to ad hoc funding. Two recent devel
opments are illustrative of this effort at a national level. A grant is 
presently being formulated whereby key issues facing neighborhood 
projects will be compared for cost effectiveness in order to establish na
tional priority treatment.224 225 In addition, OEO has established a Project 
Advisory Group composed of project directors and staff attorneys to in
ject into national planning the impact and insights of those running the 
local programs.226 227 In a recent report the Project Advisory Group, in 
concluding that "national strategy for law reform is feasible, desirable, 
and necessary,” delineated several ideas which appear to have strong po
tential for growth through organized efforts: establishment of state com
mittees on law reform with a resource back up from regional centers; 
delineation of a plan of law reform by each project; preparation of pri
ority issues for attack by National Centers after a cost analysis study; and 
strategy planning, such as first litigating chosen priority issues in juris
dictions where success is most likely.221

These developments represent the kind of new thinking which is 
prevalent in Legal Services today. It is evident that this new thought 
will result in new and creative special grants and that future special 
grants—while possibly incorporating many of the ideas now being ex
perimented with—will develop more on the basis of a nationally directed 
and coordinated effort.



RECENT DECISIONS
17 MEN-1352 VOTES—REYNOLDS v. SIMS AT THE

COUNTY LEVEL

lannucci v. Board of Supervisors (N.Y. 1967)

Plaintiffs sought a declaratory judgment invalidating the apportion
ment of the Board of Supervisors of Washington County, New York, and 
an order directing the Board to submit a valid apportionment plan. The 
court at Special Term declared the apportionment of the Board to be 
violative of the “one man-one vote” principle.1 Ordered to submit a 
permanent plan for reapportionment, the Board adopted an “adjusted 
weighted voting plan.”2 This plan, however, was found unacceptable in 
that it "virtually strip [ped] the smaller towns of a true voice on the 
Board.”3 The Special Term’s order for the Board to submit a plan other 
than one involving weighted voting was affirmed by the Appellate Divi
sion. In lannucci v. Board of Supervisors,4 the New York Court of 
Appeals held that although the weighted voting plan was not per se un
constitutional, the Board had failed to produce sufficient evidence to 
sustain its validity. It modified the order of the lower court, requiring 

1 lannucci v. Board of Supervisors, 20 N.Y.2d 244, 248, 229 N.E.2d 195, 197, 282 N.Y.S. 
2d 502, 505 (1967).

As originally apportioned, the county board consisted of one representative from each of 
the 17 towns, despite population variances between 11,000 and 400. Id.

2 The "adjusted weighted voting plan” provided that each town would have at least one 
representative on the Board. Each representative could cast one vote for every 279 persons, 
up to a maximum of 15 votes. After the maximum was reached a town would be given an
other representative and the total number of votes would be divided equally between them.
In operation, the largest town, with a population of about 11,000, would have had three repre
sentatives casting 13 votes each; the three smallest towns, with populations of about 425, 
would have had one representative casting two votes. The most votes cast by any one repre
sentative would have been 14. lannucci v. Board of Supervisors, 20 N.Y.2d 244, 249, 229 
N.E.2d 195, 197, 282 N.Y.S.2d 502, 505 (1967).

4 20 N.Y.2d 244, 229 N.E.2d 195, 282 N.Y.S.2d 502 (1967). Saratogian, Inc. v. Board 
of Supervisors was consolidated with lannucci in the Court of Appeals because of the similar 
questions presented. The Saratoga County Board provided for a “fractional-weighted voting 
plan” with at least one representative per town casting one vote for every 600 persons, up to a 
maximum of 20 votes. The size of the Board was to be enlarged to allow for an additional 
representative from the largest town, whose population (16,000) warranted more than 20 
votes. The town of Saratoga would therefore have had two representatives each casting 14 
votes. The three smallest towns (population 600) would have had one representative with 
one vote. Id. at 249, 229 N.E.2d at 197, 282 N.Y.S.2d at 505.

The distinction between a weighted voting plan and a fractional-weighted voting plan lies 
in the method of allocating the votes among the representatives. In the former, a standard is 
chosen and the larger units receive whole multiples of the standard. In the latter, the smaller 
towns are given votes expressed as a fraction of the standard.

778
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the Board to adopt and submit a demonstrably valid plan within sixty 
days.5

5 The same decision was rendered in Saratogian, Inc. v. Board of Supervisors. Id. at 254, 
229 N.E.2d at 200, 282 N.Y.S.2d at 510.

In November 1967, the Washington County Board’s new weighted voting plan was ap
proved by the New York Supreme Court on testimony received from an expert computer 
analyst. The new plan continues a 17-man board. The number of votes cast by the individual 
representatives will range between 13 and 277 with a total of 1,352 votes. The range of de
viation of voting power from population will be from -2.553% to +3.051%. Glens Falls 
Post-Star, Nov. 29, 1967, at 4, col. 3.

6 369 U.S. 186 (1962). Prior to Baker, it was well-settled constitutional doctrine that 
apportionment disputes were nonjusticiable political questions, left by the Constitution to the 
legislative branch for resolution. Colegrove v. Green, 328 U.S. 549, 554 (1946); see, e.g., 
Radford v. Gary, 352 U.S. 991 (1957) (per curiam); Kidd v. McCanless, 352 U.S. 920 (1956) 
(per curiam); Tedesco v. Board of Supervisors, 339 U.S. 940 (1950)(per curiam). Baker was 
a departure in means as well as ends, for it was decided on equal protection grounds, while the 
earlier cases had turned on the guaranty clause.

7 Lucas v. Forty-Fourth Gen. Assembly of Colo., 377 U.S. 713 (1964); Roman v. Sincock, 
377 U.S. 695 (1964); Davis v. Mann, 377 U.S. 678 (1964); Maryland Comm, for Fair Repre
sentation v. Tawes, 377 U.S. 656 (1964); WMCA, Inc. v. Lomenzo, 377 U.S. 633 (1964); 
Reynolds v. Sims, 377 U.S. 533 (1964); Wesberry v. Sanders, 376 U.S. 1 (1964); Gray v. 
Sanders, 372 U.S. 368 (1963).

8 377 U.S. 533 (1964).
«U at 560-61.
10 Reynolds dealt wich the malapportionment of the Alabama legislature. The Court held 

that the equal protection clause of the fourteenth amendment requires the apportionment of 
both houses of a bicameral legislature on a population base to ensure equal representation for 
the citizens regardless of where they reside. Although other considerations are not to be dis
regarded in drawing population districts, "neither history alone, nor economic or other sorts of 
group interests” can justify a population disparity. The controlling factor must be the right 
of a citizen to cast an effective unimpaired vote. Id. at 579-80.

In a companion case the Court admitted that rigid mathematical standards cannot be re
quired. Considerations of the particular circumstances in each state are to be the guide in de
termining if there has been faithful adherence to a plan of representation based on population. 
Roman v. Sincock, 377 U.S. 695, 710 (1964).

In another case the Court rejected the contention that adoption by the voters could validate 
a reapportionment plan in which one house of the state legislature was apportioned on a pop
ulation base and the other on a different one. Lucas v. Forty-Fourth Gen. Assembly of Colo., 
377 U.S. 713 (1964). Refusing to accept the federal analogy, the Court held that both houses 
had to be apportioned on a population base. The approval of the plan in a voter referendum 
added nothing to its validity, for, as the Court stated, "a citizen’s constitutional rights can 
hardly be infringed simply because a majority of the people choose that it be.” Id. at 736-37.

11 Wesberry v. Sanders, 376 U.S. 1 (1964); Gray v. Sanders, 372 U.S. 368 (1963). In 
Gray, which struck down the Georgia county unit system used for counting votes in a primary 
election, the Court articulated the principle that a citizen’s vote cannot be weighted because 
of where he lives. As the Court stated: "Once the geographical unit for which a representa
tive is to be chosen is designated, all who participate in the election are to have an equal vote 

In 1962 Baker v. Carr6 7 8 held that the apportionment of state legisla
tures was a justiciable question under the equal protection clause of the 
fourteenth amendment. Over the next two years, in a succession of 
cases,1 most notably Reynolds v. Sims6 the Supreme Court delineated 
the one man-one vote principle by requiring "equal representation for 
equal numbers of people”9 in the drawing of state10 as well as federal11 
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legislative districts. The Supreme Court has not yet ruled on the appli
cability of Reynolds to local bodies, but it may reach the issue this term 
in Avery v. Midland County.12 Some insight into future decisions may 
nevertheless have been provided by the Court’s decision in Sailors v. 
Board of Educ.,13 14 15 16 which challenged the constitutionality of allowing 
elected local school boards to choose members of the county school board. 
Noting its previous distinction in Reynolds™ between states and their 
political subdivisions, the Court proceeded to find no constitutional ob
jection to the choosing of local officials of a nonlegislative body by means 
other than election.10 In what may prove to be significant dicta, the 
Court pointed out that states, counties, and municipalities should be per
mitted much leeway in managing their own affairs.10

....’’ 372 U.S. at 379. The only constitutionally sanctioned exceptions relate to the election 
of U.S. Senators and the electoral college. Id. at 380.

Confronted with the problem of unequal districts in a congressional election, the Court 
in Wesherry, concluded that the difficulty in drawing districts with mathematical exactness is 
no excuse for ignoring the constitutional mandate of equal representation embodied in article 
I, § 2.

12 ------  Tex. ------ , 406 S.W.2d 422 (1966), argument heard, 36 U.S.L.W. 3214 (U.S.
Nov. 14, 1967) (No. 958, 1966 Term; renumbered No. 39, 1967 Term). In Avery the ap
portionment of the county commissioner’s court is under constitutional attack. The Texas 
Supreme Court held that although the commissioner’s court was an elected body, its legisla
tive functions were negligible, and therefore the composition of the court did not raise the one 
man-one vote question.

Last term, four cases were argued before the Supreme Court on the application of Reyn
olds to local governmental bodies. Two of them were dismissed on jurisdictional grounds. 
Moody v. Flowers, 387 U.S. 97 (1967); Board of Supervisors v. Bianchi, 387 U.S. 97 (1967) 
(improperly before a three-judge panel). In the third case, the Court held that one man-one 
vote did not apply to a situation where a residence requirement for election to the city council 
did not have an effect on the voting for or the representation of the candidates. Dusch v. Da
vis, 387 U.S. 112 (1967).

13 387 U.S. 105 (1967).
14 Political subdivisions of States . . . never were and never have been considered as 
sovereign [s] .... Rather, they have been . . . regarded as subordinate governmental 
instrumentalities created by the State to assist in the carrying out of state govern
mental functions. . . . [Tjhese . . . units are "created as convenient agencies for ex
ercising such . . . powers ... as may be entrusted to them,’’ and [their] "number, 
nature and duration . . . and the territory over which [these powers] shall be exer
cised rests in the absolute discretion of the State.”

Reynolds v. Sims, 377 U.S. 533, 575 (1964), quoting Hunter v. City of Pittsburgh, 207 U.S. 
161 (1907).

15 387 U.S. at 111; accord, Rogers v. State Comm, of the Republican Party, 96 N.J. Super. 
265, 232 A.2d 852 (1967). The Supreme Court of Pennsylvania, recently faced with the 
application of one man-one vote to local bodies, viewed Sailors as holding that the principle 
did not apply to the election of members of administrative bodies. In re Spring-Ford Area 
School Dist., 210 Pa. Super. 338, 234 A.2d 184 (1967).

16 387 U.S. at 110-11 (1967).

The courts of some jurisdictions have not read Reynolds to require 
the application of one man-one vote at the local level. These courts have 
either ruled that apportionment of local bodies is solely a state mat
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ter, ' or that one man-one vote is not required where the body performs 
functions of negligible legislative content.17 18 19 Jt is often further argued 
that at the county level other factors, such as number of voters, land area, 
geography, miles of roads, and taxable land values, become more rele
vant than on the state level.10

17 Johnson v. Genesee County Mich., 232 F. Supp. 567, 570 (E.D. Mich. 1964) (county 
board).

18 Moody v. Flowers, 256 F. Supp. 195 (M.D. Ala. 1966), vacated, 387 U.S. 97 (1967)
(county board); Thompson v. Board of Directors, -------Cal. 2d -------- , -------P.2d -------- , 55
Cal. Rptr. 689 (1967) (irrigation district board); Avery v. Midland County,------ Tex.-------- ,
406 S.W.2d 422 (1966), argument heard, 36 U.S.L.W. 3214 (U.S. Nov. 14, 1967) (No. 958, 
1966 Term; renumbered No. 39, 1967 Term) (county board).

19 See Griffin v. Board of Supervisors, 60 Cal. 2d 751, 388 P.2d 888, 36 Cal. Rptr. 616
(1964)(In Bank); Avery v. Midland County,------ Tex.--------, 406 S.W.2d 422 (1966), argu
ment heard, 36 U.S.L.W. 3214 (U.S. Nov. 14, 1967) (No. 958, 1966 Term; renumbered 
No. 39, 1967 Term). See generally Davis, The Implications of Baker v. Carr on the County 
Commissioners Court of Texas, 17 Baylor L. Rev. 41 (1966); Comment, One Man-One 
Vote and Its Application to County Government, 11 S.D.L. Rev. 386 (1966).

20 Brouwer v. Bronkema, No. 1885 (Cir. Ct. Kent County, Mich., Sept. 11, 1964), XIII 
National Municipal League, Court Decisions on Legislative Apportionment 82, 
112-13 (1964), ¿//tf, 377 Mich. 616, 141 N.W.2d 98 (1966).

21 Id.; accord, Strickland v. Burns, 256 F. Supp. 824 (M.D. Tenn. 1966)(school board);
Mauk v. Hoffman, 87 N.J. Super. 276, 209 A.2d 150 (1965)(county board); Seaman v. 
Fedourich, 16 N.Y.2d 94, 209 N.E.2d 778, 262 N.Y.S.2d 444 (1965) (city council). Other 
jurisdictions have used a shorthand formulation of the same rationale, stating that local units 
of representative government are not immune from the fourteenth amendment. Delozier v. 
Tyrone Area School Bd., 247 F. Supp. 30 (W.D. Pa. 1965); Hanlon v. Towey, 247 Minn. 187, 
142 N.W.2d 741 (1966); State ex rel. Sonneborn v. Sylvester, 26 Wis. 2d 43, 132 N.W.2d 
249 (1965) (county board). See generally Oden & Meek, County Reapportionment: A Re
buttal, 18 BAYLOR L. Rev. 15 (1966); Weinstein, The Effect of the Federal Reapportionment 
Decisions on Counties and Other Forms of Municipal Government, 65 COLUM. L. REV. 21 
(1965); 33 Geo. Wash. L. Rev. 1132 (1965); 53 Va. L. Rev. 953 (1967). See also Brief 
for United States as Amicus Curiae, Avery v. Midland County,-------Tex.------- , 406 S.W.2d 422
(1966), argument heard, 36 U.S.L.W. 3214 (U.S. Nov. 14, 1967) (No. 958, 1966 Term; re
numbered No. 39, 1967 Term).

22 16 N.Y.2d 94,209 N.E.2d 778,262 N.Y.S.2d 444 (1965).

Other jurisdictions have extended one man-one vote to include gov
ernmental bodies below the level of the state legislature. When ana
lyzed, the various reasons given for this application reduce to a single 
point, best expressed in an unreported Michigan case.20 Holding that 
equal protection requires the use of a population base for the election of a 
local body, the Michigan court reasoned that the fourteenth amendment 
applies to a state and every governmental agency exercising legislative 
powers delegated by the state. Since a state may act only through a 
properly apportioned legislature, a body to which it delegates a part of 
these legislative powers must also be apportioned on the same constitu
tional standard.21 22

New York was quick to apply the one man-one vote principle to 
local bodies. Its leading case, Seaman v. Fedourich2'2 involved a city 
council composed of one representative from each of the city’s thirteen 
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wards; each representative had one vote, irrespective of the population of 
his ward (which ranged from 11,400 to 540 people). The court held 
that one man-one vote applied to local elective bodies exercising general 
legislative powers on the theory that a state cannot avoid a constitutional 
mandate by delegating its legislative powers to local bodies. To date, 
the Reynolds principle has been applied to no less than fourteen New 
York counties.23

23 Orlando v. Board of Supervisors, 53 Misc. 2d 377, 379-80, 279 N.Y.S.2d 42, 46-47 
(1966), and cases cited therein. The application to the counties has been achieved, as in lan- 
nucci, by attack on the constitutionality of the county boards as constituted under the county 
law which provides: "The supervisors of the several cities and towns in each county, when 
lawfully convened, shall constitute the board of supervisors of the county.” N.Y. COUNTY 
Law § 150 (McKinney 1950). While the law appears to require a one town-one representa
tive system, it has never been held unconstitutional on its face.

24 See R. McKay, Reapportionment: The Law and Politics of Equal Repre
sentation 239 (1965).

25 The Supreme Court has stated that legislative control of political subdivisions stands on 
the same basis as other state power and is limited by the Constitution. Gomillion v. Light
foot, 364 U.S. 339, 344-45 (I960).

26Reynolds v. Sims, 377 U.S. 533, 579 (1964). The concept of rational state policy has 
been considered to include: maintenance of the integrity of political subdivisions, maintenance 
of compact and contiguous districts, and recognition of national or historical boundaries. 
Connor v. Johnson, 265 F. Supp. 492 (S.D. Miss.), aff’d, 386 U.S. 483 (1967).

27 387 U.S. at 110-11. Although the Court did not discuss what conditions would war
rant flexibility, it may find that at the local level such factors as minority representation, local 
economic and political interests, and the minimizing of the body’s size to achieve effective 
deliberation would be significant. See Brief for Att’y Gen., New York, as Amicus Curiae, 
Avery v. Midland County, ------  Tex. ------ , 406 S.W.2d 422 (1966), argument heard, 36
U.S.L.W. 3214 (U.S. Nov. 14, 1967) (No. 958, 1966 Term; renumbered No. 39, 1967 Term).

The dissent in lannucci emphasized that the requirement of mathematical exactness may 
produce a corresponding decline in certain desirable local values. 20 N.Y.2d at 255, 229 
N.E.2d at 201, 282 N.Y.S.2d at 511 (Breitel, J.).

28 Apportionment may also be achieved by a combination of methods. The Supreme 

It would seem that in the context of representative government, even 
at the local level, once it is found that governmental functions are in
volved, one man-one vote should apply.24 25 26 The mere fact that the body 
operates below the level of the state legislature2'* should not control the 
protection of a federal right; the controlling factor should rather be the 
nature of the body’s functions and the effects of its decisions upon the 
citizens subject to its power.

Once the decision has been made that one man-one vote applies to 
the local body, a method of implementation must be found that will sat
isfy the principle. Reynolds held that some deviations from a strict pop
ulation base, if founded on considerations relating to rational state pol
icy, are constitutionally permissible20 and Sailors recognized that in a 
period of changing urban conditions local governments require great 
flexibility and should be allowed to innovate to meet these conditions.27 
Although implementation could consequently take many forms,28 four 
basic approaches have evolved from responses to Reynolds.
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Probably the simplest method of correcting malapportionment is the 
election-at-large, in which all the people of a given geographic area vote 
for all the candidates of that area.29 30 Another direct method, which is 
perhaps most judicially favored, creates substantially equal districts."0 
Election-at-large, however, may destroy local and minority representa
tion,' and equal districting'12 will require periodic redistricting, a task 
which is often disruptive at the local level due to political, geographic, 
and social factors.33 34

Court has sanctioned the use of a combination of single-member, multi-member, and flo- 
terial districts in effecting reapportionment. Kilgarlin v. Hill, 386 U.S. 120 (1967) (per 
curiam).

Multi-member and single-member districts are based on the number of representatives per 
area, while floterial districts are based on the combination of several districts which inde
pendently would not be entitled to additional representation, but when combined have a suffi
cient population to warrant additional representation. Weinstein, supra note 21, at 47 & 
n.105.

29 See, e.g., Dusch v. Davis, 387 U.S. 112 (1967); Reed v. Mann, 237 F. Supp. 22 (N.D. 
Ga. 1964).

30 "The Equal Protection Clause requires that a State make an honest and good faith effort 
to construct districts ... as nearly of equal population as is practicable.” Reynolds v. Sims, 
377 U.S. 533, 577 (1964); Lucas v. Forty-Fourth Gen. Assembly of Colo., 377 U.S. 713, 735 
n.27 (1964).

31 The Supreme Court, in the original set of apportionment cases, did not look favorably 
upon at-large elections for state legislatures. The Court commented that such a procedure 
made an intelligent choice among candidates difficult, resulted in unidentifiable constituencies 
within the populous counties, and gave the citizens no particular representative. The Court 
did not, however, hold such plans unconstitutional. Lucas v. Forty-Fourth Gen. Assembly 
of Colo., 377 U.S. 713, 731-32 & n.21 (1964); see Montano v. Lee, 384 F.2d 172, 174 (2d 
Cir. 1967).

32 In determining a population norm for establishing equal districts, a norm based on 
registered voters has been considered and approved. In Buckley v. Hoff the number of regis
tered voters in the particular districts coincided with the total population figures; in uphold
ing the use of the registration norm, the court added the caveat that such a base may violate 
equal protection "if it evidences an attempt to perpetuate prior malapportionment.” 243 F. 
Supp. 873, 876 (D. Vt. 1965). The Supreme Court has stated that a constitutional challenge 
may succeed when the use of registered voters operates to "minimize or cancel out the voting 
strength of racial or political elements of the voting population.” Burns v. Richardson, 384 
U.S. 73, 89 (1966); see Kapral v. Jepson, 271 F. Supp. 74, 80 (D. Conn. 1967). But see 
Ellis v. Mayor & City Council, 234 F. Supp. 945, 949 (D. Md. 1964), aff’d, 352 F.2d 123 (4th 
Cir. 1965).

33 See Reynolds v. Sims, 377 U.S. 533, 583 (1964).
34 Banzhaf, Multi-Member Electoral Districts—Do They Violate the "One Man, One 

Vote” Principle, 75 YALE L.J. 1309 (1966). Election-at-large may be subject to the same 
criticisms in the multi-member district situation as have been voiced against state-wide elec
tion-at-large. See note 31 supra and accompanying text.

Two forms of indirect representation have been used in satisfying the 
one man-one vote principle. The first of these is the "multi-member 
district plan,” in which the more populous areas to be represented are 
accorded a proportionately greater number of representatives, generally 
to be elected at large.31 32 For example, if Up-Town has 5000 people and 
Down-Town has 1000 people, Up-Town is given five representatives and 
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Down-Town one.35 Multi-member districts have been criticized as fail
ing in reality to comply with Reynolds. Although voting power might 
appear to be equal, mathematical analysis has proved otherwise.36 37 38

35 While it appears that such a plan is violative of one man-one vote because each voter in 
Up-Town will be casting five votes, the Reynolds concept deals not with the ability to cast 
votes, but rather the effect in terms of representation which casting votes will bring. Before 
implementing the plan, Down-Town had five times the effective representation of Up-Town. 
By giving each citizen of Up-Town five votes this disparity is theoretically remedied.

36 The basic premise of multi-member plans is that a voter’s ability to affect the election of 
his legislator decreases as the simple inverse of the population. Mathematically, this proves to 
be incorrect and the true relationship is that the voter’s ability decreases as the inverse of the 
square root of the population of his district. For example, assume Up-Town has 18 people 
and Down-Town has two persons and each town has one representative. Under a multi
member plan, to compensate Up-Town for its decrease in voting ability, it will receive 18 
representatives and Down-Town will receive two. This produces a result of overrepresenta
tion for Up-Town by a factor of 200% because the true decrease is only one-third, not one- 
ninth as the plan assumes. For a complete discussion of this discrepancy, see Banzhaf, supra 
note 34, at 1319-24 & n.26-28.

Only one case has reached the Supreme Court on the question of whether a multi-member 
plan satisfies Reynolds. Fortson v. Dorsey, 379 U.S. 433 (1965). The Court found no con
stitutional objection because the plan in effect provided for an election-at-large. The multi
member aspect came from the fact that the candidates had to satisfy a residency requirement 
which had no bearing on their representative capacity. Lower courts faced with multi-member 
district plans have not been quick to disallow them. See Mann v. Davis, 245 F. Supp. 241 
(E.D. Va.), aff’d sub nom. Burnette v. Davis, 382 U.S. 42 (1965); Kruidenier v. McCulloch, 
------  Iowa ------ , 142 N.W.2d 355, cert, denied, 385 U.S. 851 (1966). Rut see Drew v. 
Scranton, 229 F. Supp. 310, 326-27 (M.D. Pa. 1964)(unequal multi-member districts vio
late one man-one vote).

37 See lannucci v. Board of Supervisors, 20 N.Y.2d 244, 252, 229 N.E.2d 195, 199, 282 
N.Y.S.2d 502, 508 (1967).

38 Banzhaf, 'Weighted Voting Doesn’t Work: A Mathematical Analysis, 19 Rutgers L. 
Rev. 317, 324-25 (1965).

The second of these indirect representation schemes—a "weighted 
voting plan”—was before the court in lannucci. Under weighted voting 
each area to be represented is given an equal number of representatives, 
but the number of votes each representative is able to cast is proportional 
to the population of the unit he represents. Hence, assuming a county 
composed of two towns with populations of 10,000 and 1000 respec
tively, under weighted voting each town would have one representative, 
but the larger town’s representative would have ten votes while the rep
resentative of the smaller town would merely have one. This seemingly 
uncomplicated solution still bears a flaw. If one district had 60 percent 
of the county’s population, under weighted voting it would have 100 
percent of the voting power whenever a simple majority is needed.3' Or, 
if there were four districts, three of them having one representative with 
three votes and the fourth having one representative with one vote, the 
representative with one vote and his constituents would have virtually 
no voice in a majority vote.

Led by John F. Banzhaf III, commentators have been rather critical
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of weighted voting plans.39 Banzhaf’s in-depth study of weighted vot
ing40 has resulted in the following three-step thesis. First, the basic 
premise of weighted voting, that a proportionate number of votes gives 
each representative a voting power proportionate to his population, is 
incorrect; second, the crucial index is voting power, which measures the 
ability of a representative to effect the outcome of a decision; and third, 
a voter is effectively represented only when his representative has a requi
site amount of voting power.41

39 See, e.g., id.-, Weinstein, supra note 21; King, The Reynolds Standard and Local Reap
portionment, 15 Buffalo L. Rev. 120 (1966); Note, The Apportionment Cases: An Ex
panded Concept of Equal Protection, 1965 WlS. L. Rev. 606.

It has been argued that weighted voting stifles deliberation, limits effective interchange of 
ideas, and places undue emphasis on individuals solely because of the weight of their vote. 
Brief for Nassau County, N.Y. as Amicus Curiae, Sailors v. Board of Educ., 387 U.S. 105 
(1967). Nassau County has used weighted voting for approximately 30 years.

40 Banzhaf, supra note 38.
41 Id.-, see Brief for John F. Banzhaf III as Amicus Curiae, lannucci v. Board of Supervisors, 

20 N.Y.2d 244, 229 N.E.2d 195, 282 N.Y.S.2d 502 (1967).
The dissent in lannucci, however, was critical of the Banzhaf study, pointing out that Mr. 

Banzhaf’s mathematical models, by his own admission, do not give a true picture of the opera
tion of a weighted voting plan because they ignore such factors as " ’party politics and urban- 
rural interests . . ..’ And that is what cases of this kind are about.” 20 N.Y.2d 244, 258, 229 
N.E.2d 195, 202, 282 N.Y.S.2d 502, 513 (1967) (Breitel, J.).

42 Id. at 252, 229 N.E.2d at 199, 282 N.Y.S.2d at 508. Judge Fuld would require a mem
ber representing 5% of the population to have the same voting power (5%) under a weighted 
voting plan as he would have in a body which did not use such a plan. Id.

43 385 U.S. 440 (1967).
44 The Supreme Court had previously invalidated two attempts by the Florida legislature 

to reapportion. Swann v. Adams, 378 U.S. 553 (1964); Swann v. Adams, 383 U.S. 210 
(1966). In its final decision, the Court held that the burden was on the state, in bringing 
forward a new plan, to show that the apportionment plan suffers only from de minimis popu
lation variances or, if the variances are more than de minimis, such variations can be explained 
on the basis of a rational state policy. 385 U.S. at 444. On the most recent remand the dis
trict court found that the deviations in the proposed plans had not been sufficiently justified 
by the state, and therefore the court ordered its own reapportionment plan into effect. Swann 
v. Adams, 263 F. Supp. 225 (S.D. Fla. 1967).

45 Indeed, the viability of the concept has been questioned before under other circum

In lannucci, this analysis was so persuasive to Chief Judge Fuld that 
he adopted Banzhaf’s outcome-determinative definition of voting power. 
As framed by the court, a legislator’s voting power under weighted vot
ing must approximate the power he would enjoy in a body which did not 
use weighted voting.42 43 Thus stating the question, Judge Fuld found little 
difficulty in rejecting the plan due to the lack of mathematical verifica
tion.

In sending the plan back for adequate proof of acceptability the court 
explicitly adopted the Supreme Court’s rationale in Swann v. Adams,42 
which eliminated the presumption of constitutionality of a newly offered 
apportionment plan.44 Far from corrupting the traditional principle 
which presumes the constitutionality of every legislative act,45 such a 
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shift provides a more equitable, logical, and expedient method of insuring 
that valid plans will be forthcoming. It is definitely easier for the legis
lature to validate its plan than for the private litigant to demonstrate the 
presence of significant deviations46 or the invalidity of those deviations 
because they are not based upon a rational state policy.47 In addition, 
it is logically inconsistent to order the state to submit a valid plan and 
then not require it to demonstrate that validity.

stances. In one recent case, the New Jersey Supreme Court gave lipservice to the principle by 
stating that in the absence of a showing to the contrary the burden of proof falls upon the 
challenger of the statute. The Court went on, however, to say that this does nor mean that "a 
challenger may not meet his burden by reliance on the face of the act or on facts of which judi
cial notice may be taken thereby shifting to the defendant the obligation of coming forward 
with an affirmative factual presentation in support of rationality.” Independent Electricians 
Ass’n v. New Jersey Bd. of Examiners, 48 N.J. 413, 424, 226 A.2d 169, 175 (1967).

In cases involving racial discrimination, most notably those involving systematic exclu
sion of Negroes from grand and petit juries, the Supreme Court has long maintained a posi
tion analogous to that taken in Swann. "When such a showing was made, [that no Negro 
had served on a criminal jury for thirty years] it became a duty of the State to try to justify 
such an exclusion as having been brought about by some reason other than racial discrimina
tion.” Patton v. Mississippi, 332 U.S. 463, 466 (1947); accord, Reece v. Georgia, 350 U.S. 
85, 88 (1955).

46 In its final Swann v. Adams decision the Supreme Court found invalid a legislative 
districting plan where the ratio between the largest district and the smallest district was 1.3- 
to-1 and 1.4-to-l for the upper and lower houses of the state legislature. 385 U.S. 440 (1967). 
Rejecting the contention that it had sanctioned plans with higher deviation ratios, the Court 
dismissed the cases cited, stating that "in none of these cases was the issue of the validity of 
the differences in population between various legislative districts either raised or ruled upon 
. ... In any event, the fact that a 10% or 15% variation from the norm is approved in one 
State has little bearing on the validity of a similar variation in another State.” LZ. at 444-45. 
Apparently, then, 10-15% variations are not de minimis. Just where the line is to be drawn, 
however, between minor and significant variations was not and probably cannot be clearly 
stated.

47 Minor deviations are allowable to the extent they “are based on legitimate considerations 
incident to the effectuation of a rational state policy . . . .” Reynolds v. Sims, 377 U.S. 533, 
579 (1964). See also Connor v. Johnson, 265 F. Supp. 492, 493-94 (S.D. Miss.), aff’d, 386 
U.S. 43 (1967) (state policy not evident where legislative debates unreported); Buckley v. 
Hoff, 243 F. Supp. 873 (D. Vt. 1965) (preservation of county lines for senate districts and 
town lines for house districts).

48 Although computer service is rather expensive, many governmental units would have 
access to computer services without charge. Indeed, the counties involved in lannuccl were 
offered the services of both General Electric and I.B.M. computer centers at no cost. Letter 
from Harold R. Moore, Jr., Attorney for the Plaintiffs, to the Georgetown Laic Journal, Nov. 
14, 1967.

Judge Fuld’s opinion recognizes the role of electronic computers in 
demonstrating deviations from the required population norms. Questions 
of constitutionality will continue to turn on the amount of deviation from 
an ideal norm, and defining this norm will remain a question of law. 
Computer analysis,48 however, will simplify the task of demonstrating 
compliance with that norm when complex plans are at issue. In addi
tion, the use of computers will insure that courts can avoid the "mathe
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matical quagmire”49 which has characterized many reapportionment 
cases.

lannucci is probably a harbinger of developments in other states in 
applying the concept of weighted voting, as well as a forerunner in ap
plying Swann in shifting the presumption of constitutionality.50 More
over, it represents one early attempt to embody within our judicial system 
the administrative ruler of our decade—the electronic computer. As 
Judge Fuld flatly stated: "With respect to weighted voting ... a consid
ered judgment is impossible without computer analysis and ... if the 
boards chose to reapportion themselves by use of weighted voting, there 
is no alternative but to require them to come forward with such analy
ses .. . .”B1

49 Baker v. Carr, 368 U.S. 186, 268 (1962) (Frankfurter, J., dissenting).
50 It could be argued in a state court, however, that Swann is only a procedural holding as 

to the burden issue and as procedure it is merely a guide for federal courts. State courts have 
the privilege of choosing their own procedural rules as long as they do not amount to a denial 
of due process. See Erie R.R. v. Tomkins, 304 U.S. 64 (1938). It is therefore conceivable 
that, although Reynolds applies to state courts, Swann need not

51 20 N.Y.2d at 254, 229 N.E.2d at 200, 282 N.Y.S.2d at 510.

[Editor's Note—After type had been set for this issue, the Supreme 
Court rendered its decision in Avery v. Midland County, 36 U.S.L.W. 
4257 (1968). In a sweeping opinion discrediting the distinction be
tween bodies exercising legislative as opposed to nonlegislative functions, 
the Court held that "units with general governmental powers over an 
entire geographic area . . . [must] not be apportioned among single-mem
ber districts of substantially unequal population.” Id. at 4260. While 
perhaps broadening even New York’s application of Reynolds to local 
bodies, Avery leaves for future Supreme Court consideration the validity 
of multi-member plans and their implementation.]



HOME BUILDING FINANCERAS LIABILITY

TO PURCHASERS

Connor v. Conejo Valley Dev. Co. (Cal. App. 1967)

At common law the rule of caveat emptor applied to the sale of 
both real and personal property.1 Although its application to chattels 
has slowly eroded,2 caveat emptor still, at least nominally, governs the 
sale of real estate.3 Despite professed adherence to this venerable rule, 
a few courts have nevertheless found builder-vendors liable for injuries 
caused by structural defects.4 Connor v. Conejo Valley Dev. Co.'' is the 

1 "Note, that by the civil law, every man is bound to warrant the thing he selleth or con- 
veyeth, albeit there be no express warranty, either in deed or in law; but the common law 
bindeth him not. . . for caveat emptor . . . .” 1 Coke Upon Littleton 102(a), c. 7, § 145 
(1633). See generally Bearman, Caveat Emptor in Sales of Realty—Recent Assaults Upon 
the Rule, 14 Vand. L. Rev. 541 (1961); Hamilton, The Ancient Maxim Caveat Emptor, 
40 Yale L.J. 1133 (1931); Haskell, The Case for an Implied Warranty of Quality in Sales of 
Real Property, 53 Geo. L.J. 633 (1965); Prosser, The Implied Warranty of Merchantable 

27 Minn. L. Rev. 117 (1943).
2E.g, Roberts v. Anheuser-Busch Brewing Ass’n, 211 Mass. 449, 98 N.E. 95 (1912) 

(drink); Wellington v. Downer Kerosene Oil Co., 104 Mass. 64 (1870) (explosives); Tomlin
son v. Armour & Co, 75 N.J.L. 748, 70 A. 314 (Ct. Err. & App. 1908) (food); Thomas v. 
Winchester, 6 N.Y. 397 (1852) (drugs). See generally Prosser, The Fall of the Citadel (Strict 
Liability to the Consumer), 50 Minn. L. Rev. 791 (1966); Prosser, The Assault Upon the 
Citadel, 69 Yale L.J. 1099 (I960).

The Uniform Commercial Code now imposes an implied warranty of merchantability 
upon the sale of a merchant’s goods. UNIFORM COMMERCIAL CODE § 2-314.

3 Referring to the imposition of liability for bare nondisclosure on the vendor of a house 
infested with termites, Swinton v. W hitinsville Sav. Bank stated: "the law has not yet, we be
lieve, reached the point of imposing upon the frailties of human nature a standard so ideal
istic as this.” 311 Mass. 677, 678-79, 42 N.E.2d 808, 809 (1942); accord, Egan v. Hudson Nut 
Prods, Inc, 142 Conn. 344, 114 A.2d 213 (1955). See generally 7 S. Williston, Con
tracts § 926(a) (Jaeger ed. 1963); Haskell, supra note 1, at 633; Lascher, Strict Liability in 
Tort for Defective Products: The Road To and Past Vandermark, 38 S. Cal. L. Rev. 30 
(1965).

4 See, e.g., Hanna v. Fletcher, 97 U.S. App. D.C. 310, 231 F.2d 469 (1956) (contractor’s 
liability for injuries resulting from negligent repair); Sabella v. Wisler, 59 Cal. 2d 21, 377 
P.2d 889, 27 Cal. Rptr. 689 (1963) (builder-vendor liable for home damages caused by set
tling of lot); Schipper v. Levitt & Sons, Inc, 44 N.J. 70, 207 A.2d 314 (1965) (builder-vendor 
liable to purchaser’s lessee for injuries due to negligent installation of water heating unit).

In 1916, Judge Cardozo, dispensing with the requirement of privity, held that a manufac
turer of chattels would be liable to ultimate purchasers for damage caused by their negligence. 
MacPherson v. Buick Motors Co, 217 N.Y. 382, 389, 111 N.E. 1050, 1057 (1916). Several 
decisions have applied the MacPherson rationale to building contractors, placing them upon 
the same footing as sellers of goods, and holding them to the general standard of reasonable 
care not to enhance the risk to those persons who could forseeably be injured by their negli
gence. Moran v. Pittsburgh-Des Moines Steel Co, 166 F.2d 908 (3rd Cir.), cert, denied, 334 
U.S. 846 (1948); McDonnell v. Wasenmiller, 74 F.2d 320 (8th Cir. 1934); Sabella v. Wisler, 
59 Cal. 2d 21, 377 P.2d 889, 27 Cal. Rptr. 689 (1963). The extension of MacPherson into 
the area of real property to hold builders, developers, and construction companies liable for 
harm resulting from their negligence is not surprising. See Haskell, supra note 1, at 648. 
Dean Prosser notes:

[B]y entering into a contract with A, the defendant may place himself in such a rela-

788
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first case to find a duty flowing from a creditor who provides total fi
nancing to an inexperienced, undercapitalized builder to purchasers, pro
tecting them from gross structural defects.

South Gate Development Company had negotiated to purchase cer
tain undeveloped real property. Since its backers0 were financially un
able to complete the purchase agreement, the Great Western Savings and 
Loan Association,' after preliminary investigations as to the feasibility of 
the project,s agreed to finance the purchase and development of one 
tract of this land.* 5 6 7 8 9 South Gate’s backers thereupon formed the Conejo 
Valley Development Company, with a total capitalization of 5,000 dol
lars, to develop the projected 300 home tract. Great Western provided 
approximately 3,000,000 dollars, which amounted to over 95 percent of 
the total required capital.10

tion towards B that the law will impose upon him an obligation, sounding in tort and 
not in contract, to act in such a way that B will not be injured. The incidental fact 
of the existence of the contract with A does not negative the responsibility of the actor 
when he enters upon a course of affirmative conduct which may be expected to affect 
the interests of another person.

W. Prosser, Torts § 96, at 658 (3d ed. 1964).
5 -------Cal. App. 2d-------- , 61 Cal. Rptr. 333 (1967) (Fourt, J.; Wood & Lillie, JJ.).
6 One partner had previously engaged in subdividing raw acreage, but had built only a

few homes. The other had a general contractor’s license and had built approximately 50 
homes, few with slab foundations of the type used in the instant case. Id. at------ , 61 Cal.
Rptr. at 338.

7 Great Western, owned by Great Western Financial Corp., is one of the nation’s largest 
savings and loan associations with over §800 million in assets. I. COBLEIGH, $100 BILLION 
Can’t Be Wrong 85 (1967).

8 The investigations made by Great Western were apparently less than those ordinarily
undertaken under similar conditions. Before approving a construction loan, Great Western 
would normally require feasibility and general area reports together with submissions of com
pleted plans, specifications, tract maps, and the borrower’s financial statement. It does not 
appear that any of these items were received by April 27, 1959, the date that the loan agree
ment was finalized. ------ Cal. App. 2d at-------- , 61 Cal. Rptr. at 338. Great Western’s lim
ited investigations did not reveal the gross structural defects which formed the basis of the 
homeowners’ claims. Id. at------ , 61 Cal. Rptr. at 338.

9 The California Financial Code authorizes savings and loan associations to invest in real 
property. Cal. Fin. Code § 6705 (West 1955), as amended, (Supp. 1967). But see note 36 
infra.

Great Western also agreed to make certain construction loans to the developers after a pre
scribed number of homes had been sold. This agreement was made after Great Western was 
given the initial right to make construction loans and later purchase money loans to prospective 
homeowners, or to meet the terms offered by any other would-be lenders. ------ Cal. App. 2d
at-------------- , 61 Cal. Rptr. at 337-38.

19 The court found that the $190,000 which Conejo ultimately paid to Great Western 
merely represented advances against anticipated future loan withdrawals or sales income. The 
court characterized the builder-developer’s financial contribution as nominal compared to 
Great Western’s. The "almost total” financing engaged in by Great Western was central to 
the court’s subsequent discovery of a duty.

11 The soil on which the homes were built was predominately adobe. This "expansive 

Conejo’s failure to construct proper foundations for the homes re
sulted in extensive damage from cracking.11 Fifty-seven homeowners 
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brought suit, naming Conejo and Great Western as defendants12 and re
questing damages for the extensive losses which allegedly resulted from 
the defective home construction. Reversing the grant of a nonsuit to 
defendant Great Western,13 the California District Court of Appeals 
ruled that savings and loan associations which provide almost total fi
nancing for undercapitalized, inexperienced builder-developers of resi
dential dwellings owe a duty of care to the potential purchasers of such 
dwellings, to the extent of protecting those purchasers from gross struc
tural defects.14

soil” required a special type of reinforced foundation to absorb the earth mov'ement without 
damaging the structure of the home. No reinforced foundations were used by Conejo. The 
resulting damage to the homeowner was approximately $6,000—40% of the value of each 
home.

12 Appellant’s Petition for Hearing at 3, Connor v. Conejo Valley Dev. Co., Civ. No.
29,987 (Sup. Ct. ------ ).

13 The decision of the appellate court to reverse and remand amounted only to a statement 
that the nonsuit was improper, i.e., that considering all the evidence in the light most favor
able to the plaintiffs, there was evidence of sufficient substantiality to support a verdict for 
the plaintiffs. See Raber v. Turmin, 36 Cal. 2d 654, 656, 226 P.2d 574, 575 (1951). Hence, 
the Connor court did not reach the issue of Great Western’s ultimate liability.

14 The court stated that the degree of the association’s responsibility should be "measured
in inverse proportion to the degree of experience, skill, and responsibility which characterizes 
the borrower-developer.” ------ Cal. App. 2d at------- , 61 Cal. Rptr. at 347.

15 ------ Cal. App. 2d at--------------- , 61 Cal. Rptr. at 343-44, citing Merrill v. Buck, 58
Cal. 2d 552, 375 P.2d 304, 25 Cal. Rptr. 456 (1962) (relators liable to tenant for injuries 
caused by landlord’s negligence), and Biakanja v. Irving, 49 Cal. 2d 647, 320 P.2d 16 (1958) 
(notary public liable to beneficiary for negligent preparation of decedent’s will).

The requirement of privity as an essential element in finding liability flowing from a 
manufacturer to potential purchasers has been almost universally abrogated since MacPherson. 
The courts have little difficulty dispensing with the notion of privity, whether in warranty, 
negligence, or strict liability, where the potential plaintiff can be shown to be a foreseeable 
consumer or user of the product. See, e.g., Escola v. Coca Cola Bottling Co., 24 Cal. 2d 453, 
150 P.2d 436 (1944); Goldberg v. Kollsman Instrument Corp., 12 N.Y.2d 432, 191 N.E.2d 
81, 240 N.Y.S.2d 592 (1963). Liability will be assessed on the basis of defendant’s complete 
control over the manufacture or assembly of the product at some point in time.

16 In their lower court brief appellants primarily relied upon the existence of a joint ven
ture or joint enterprise, with its consequent derivative liability between Conejo and Great 
Western. Brief for Appellant at 36, 44, Connor v. Conejo Valley Dev. Co.,------ Cal. App.
2d------ , 61 Cal. Rptr. 333 (1967).

A joint venture is generally defined as an ex contractu association to carry out a single 
business enterprise for profit. Joint control and management of the property and authority 
to act for each other are usual characteristics, along with the incurring of joint obligations and 
the enjoyment of joint rights. An agreement to share joint profits is essential to the creation 

The Connor court’s decision was based upon the expanding reach of 
the doctrines of negligence, strict liability, and implied warranty. The 
court summarily disposed of the acknowledged lack of privity between 
Great Western and the plaintiff-purchasers by stating that “privity of 
contract is not necessary to establish the existence of a duty ... if public 
policy dictates the existence of such a duty.”15 16 In addition, it specifically 
rejected the need for a finding of real or constructive control of Conejo 
by Great Western in order to establish liability;10 it would suffice if Great 
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Western was the "principal energizing force” behind Conejo’s construc
tion of the defective homes.1.

The court relied upon recent cases which have found contractors 
liable to purchasers for defective construction.17 18 It went further, how
ever, finding "powerful circumstances . . . which ultimately command 
the attention of the law to areas which previously evaded recognition.”19 20 
Greatest reliance was placed upon Schipper v. Levitt & Sons, Inc.™ which 
had imposed liability on a builder based upon considerations of risk allo
cation analogous to products liability. Fundamental to this concept is 
the notion that liability should be imposed upon the party (1) who is in 
control of the means of production and therefore should bear the ulti
mate responsibility for the defective product, and (2) who stands to 
make a profit from the enterprise and thus is better able to absorb and 
redistribute the loss.21

of a joint venture. 2 S. WILLISTON, CONTRACTS § 318A, at 579 (Jaeger ed. 1959); see 
Stilwell v. Trutanich, 178 Cal. App. 2d 614, 618, 3 Cal. Rptr. 285,288 (1960).

Joint enterprise, on the other hand, "is normally employed not with reference to a ... re
lationship, but by way of representing merely a unity between persons in the pursuit of a 
common purpose, as a result of which the negligence of one entrepreneur may be imputed to 
another.” 2 S. Williston, Contracts § 318A, at 555 (Jaeger ed. 1959).

17 -------Cal. App. 2d at------- , 61 Cal. Rptr. at 342. Some courts have held that where
the creditor was an integral force in the business transaction it could not assert its good faith 
in an attempt to recover on a negotiable instrument. See, e.g., International Fin. Corp. v. 
Rieger, 272 Minn. 192, 137 N.W.2d 172 (1965); Unico v. Owen, 50 N.J. 101, 232 A.2d 
405 (1967). See generally Note, Consumer Sales Financing: Placing the Risk For Defective 
Goods, 102 U. Pa. L. Rev. 782 (1954).

18 In one case, an independent contractor who negligently "Gunited" a swimming pool 
was held liable for damages to plaintiff’s house caused by escaping water. Stewart v. Cox, 55 
Cal. 2d 857, 362 P.2d 345, 13 Cal. Rptr. 521 (1961). Similarly, a contractor was held liable 
for the negligent construction of a home on improperly compacted earth which caused serious 
damage to the occupiers. Sabella v. Wisler, 59 Cal. 2d 21, 377 P.2d 889, 27 Cal. Rptr. 689 
(1963). See also Dow v. Holly Mfg. Co., 49 Cal. 2d 720, 321 P.2d 736 (1962) (contractor 
liable for wrongful death due to faulty installation of gas heater). These cases illustrate the 
current trend of holding builders and contractors liable even though the complete structure is 
accepted by the owner. See W. PROSSER, TORTS § 99, at 695 (3d ed. 1963).

19 ------ Cal. App. 2d at------- , 61 Cal. Rptr. at 345.
20 44 N.J. 70, 207 A.2d 325 (1965). A well known builder-developer was held liable for 

injuries sustained by the child of the purchaser’s lessee due to excessively hot water drawn from 
the bathroom faucet. The Schipper court found "no meaningful distinction” between the 
mass-production of homes and the mass-production of automobiles, and concluded that the 
principles of implied warranty and strict liability should apply to mass builders. Id. at 90, 207 
A.2d at 325. An assumption which pervades this case is that the builder is in a better position 
to bear the loss. The idea of distributing loss to the party best able to bear the risk of loss has 
received support from a number of commentators. See Calabresi, Some Thoughts on Risk 
Distribution and the Law of Torts, 70 Yale L.J. 499 (1961); Morris, Hazardous Enterprises 
and Risk Bearing Capacity, 61 Yale L.J. 1172 (1952).

21 See generally Calabresi, supra note 20; Prosser, The Assault Upon the Citadel, supra 
note 2.

22 Although Conejo’s financial position was grossly inadequate to absorb losses of the 
magnitude involved, theoretically it was in the best position to bear the greatest risk of loss. 

Although this analysis readily pertains to the builder,22 there is obvi
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ous difficulty in applying it to the financer. Implicit in the court’s re
fusal to find a joint venture or joint enterprise between Conejo and 
Great Western was the finding that Great Western did not have control 
over the means of production.23 Furthermore, Great Western’s interest 
in the profits of the construction and sale was secondary, i.e., its only con
cern regarding the profit to Conejo was in protecting its own security 
and fulfilling its obligation to its shareholders.24 The court attempted to 
avoid taking the extreme position of placing all creditors in the class of 
potential defendants envisioned by the products liability or strict liability 
theories by holding that they could be found liable only for their negli
gence. However, the court’s extensive reliance on the risk allocation 
cases does little to elucidate the scope of the imposed liability.

Conejo was in the business of building homes, had intricate control over the means of con
struction, and stood to reap the greatest profit. Conejo was not tried, however, nor was its 
insolvency clearly established.

23 Great Western’s "control” over Conejo was limited to certain initial determinations as
to the feasibility of making the loan. There is no indication that Great Western had the 
right to exercise any significant restraining influence on the actual construction. Connor v. 
Conejo Valley Dev. Co., ------  Cal. App. 2d ------,--------------, 61 Cal. Rptr. 333, 337-39
(1967).

24 Great Western’s "profit” from its dealing in tract development was to come from a set 
interest rate on loans to Conejo, from the mortgages, and certain Ioan fees. There was only 
a limited relationship between the profits of Conejo and those of Great Western—Great 
Western’s profit was limited while Conejo’s potential profit or loss was unlimited. Id. at 
------ , 61 Cal. Rptr. at 337.

25 "[WJhen social needs demand one settlement rather than another, there are times when 
we must bend symmetry, ignore history and sacrifice custom in the pursuit of other and larger 
ends.” B. Cardozo, The Nature of the Judicial Process 65 (1921).

26 The court’s decision obviously reflected its belief that Conejo was both negligent and 
insolvent, although neither of these facts had been resolved at trial.

27 "We merely acknowledge herein the obligation which must ultimately be assumed by
the participant best able to bear the financial risk . . . .” ------ Cal. App. 2d at------- , 61 Cal.
Rptr. at 344.

23 Id.

The unprecedented finding was basically motivated by the "persua
sive shadow” of public policy and social utility.25 Confronted with a 
situation in which an innocent purchaser had suffered extensive dam
age,26 the court sought to find a rule of law by which it could impose 
liability on the only party in an economically feasible position to absorb 
the loss.2' Although the result in Connor was certainly justifiable on 
the policy ground of protecting innocent purchasers, the court’s myopic 
reasoning in some areas gives rise to considerable confusion. Great 
Western’s duty arose the moment it agreed to finance an insubstantial, 
inexperienced builder. This duty was restricted to protecting potential 
purchasers from gross structural defects,28 but the court failed to indicate 
how it could be fulfilled. In holding, inter alia, that Great Western 
could have been found negligent in approving the building plans, mak
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ing inspections, and appraising the property,29 30 the court implied that 
Great Western was required to exercise broad supervision over Conejo. 
It apparently overlooked the paradoxical situation it was creating. Con
nor rejected a finding of joint enterprise or joint venture primarily be
cause of the lack of requisite control of Conejo by Great Western. How
ever, in order for savings and loan associations to fulfill their newly 
imposed duty, greater control will have to be exercised over builder
developers. Thus, it is feasible that in the future courts will be able to 
find liability in similar situations bottomed on joint venture or joint 
enterprise, simply because of the extensive control exercised over the 
builder-developer by the savings and loan in fulfilling its duty.

29

30 See generally Davis, Indemnity Between Negligent Tortfeasors: A Proposed Rationale, 
37 IOWA L. Rev. 517 (1952); Meriam & Thorton, Indemnity Between Tort-Peasors: An 
Evolving Doctrine in the New York Court of Appeals, 25 N.Y.U.L. Rev. 845 (1950).

31 The indemnity principle has been applied in various situations. See, e.g., Frank R. 
Jellef, Inc. v. Pollack Bros., 171 F. Supp. 467 (N.D. Ind. 1957); Barb v. Farmers Ins. Exch., 
281 S.W.2d 297 (Mo. 1955).

32 There is considerable difficulty in applying the concept of contribution in the instant
case. Contribution applies to joint tortfeasors, while in Connor there were two completely 
separate negligent acts. ------ Cal. App. 2d at--------, 61 Cal. Rptr. at 342.

It can also be asked whether imposition of primary liability upon the 
financer was equitable in view of the fact that the damage was proxi
mately attributable to the fault of the builder. In order to meliorate the 
possible inequities in this situation, the court should have made a provi
sion for the creditor to obtain indemnification'10 from the builder. In
demnification essentially involves weighing the equities in a given situa
tion and determining which tortfeasor has committed the graver fault31 
and should therefore pay.32 Although Conejo’s alleged insolvency may 
have mooted the indemnity question, in light of the case’s precedential 
value, the court should have considered its utility.

The court also failed to resolve the problem of protecting home 
owners when the savings and loan association provides less than total 
financing, or when the builder is experienced but undercapitalized. In
herent in the court’s limited rule are built-in defenses for savings and loan 
associations in future actions. The Connor holding would not apply, for 
example, if the builder-developer was financed by several savings and 
loan associations. This loophole might have been eliminated had the 
court extended and modified the concepts of joint venture or joint enter
prise to fit the facts of this case. Although the facts in Connor did not 
fit into the generally accepted definition of joint enterprise, a commu
nity of interest between Conejo and Great Western existed which could 
have been the basis of an expanded notion of this concept. The advan
tages of adopting a joint enterprise approach would be threefold. First, 
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liability of the savings and loan association would not necessarily have to 
be predicated on the total financing of an inexperienced builder. Second, 
the plaintiff’s burden of proof would be lighter since he would only have 
to prove the builder’s negligence and the existence of a joint enterprise. 
Under the rule of Connor, the establishment of the savings and loan’s 
liability requires a showing of the builder’s fault in addition to the 
association’s negligence—at least to the extent of proving causation and 
damage. Third, a joint enterprise liability would be more equitable 
since the savings and loan association would have a right of contribution 
from the builder.

The imposition of liability on savings and loan associations for any 
tort or breach of contract on the part of the builder-developer would, 
however, be a needless and harsh rule. This harshness could be allevi
ated by restricting this mode of liability only to those instances in which 
purchasers have suffered damage as a result of the negligence of the 
builder-developer.

While empirical evidence is admittedly missing, the Connor decision 
may have a significant impact on both the homebuilding and savings and 
loan industries. Referring to the protection of homeowners in an era 
characterized by mass-produced housing, Professor George Lefcoe states: 
"[T]he issue of how courts should protect homebuyers is best answered 
not by focusing on the consumer’s problems alone, but by considering as 
well the entire operation and structure of the industry—the total land 
development context.”33 Commenting on Connor’s probable effect, 
Judge Fourt dismissed the possibility that "the recognition of the finan- 
cer’s duty to the public . . . [would] subject lenders to undue risks.”34 
This view is conclusory. The Connor decision could create a number 
of disruptive economic as well as social consequences.

33 G. Lefcoe, Land Development Law at vii (1966).
34 ------ Cal. App. 2d at------- , 61 Cal. Rptr. at 347.
33 See note 14 supra.
33 See generally Lefcoe & Dobson, Savings Associations as Land Developers, 75 YALE L.J. 

1271 (1966). Savings and loan institutions are prohibited from directly engaging in large 
scale development of real property. Cal. Fin. Code § 6705 (West 1955).

37 The home construction industry is "highly sensitive to changes in the cost of borrowing.”

Assuming that the duty imposed by the court remains unscathed on 
review, savings and loan associations may be forced to acquire technical 
expertise in all facets of the construction process to avoid liability;35 * 37 they 
may indirectly have to become builder-developers in their own right.38 
In addition, either large reserves or insurance, if available, could be neces
sary to guard against potential losses. These additional expenditures 
could induce a rise in home purchase and construction interest rates. The 
increased financing costs3' would then effect a general reduction in de
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mand for homes* 38—a result in opposition to recognized legislative poli
cies.39

R. Lampman, Changes in the Share of Wealth Held by Top Wealth Holders 
1922-1956, at 104 (I960). For further discussion concerning the impact upon residential 
construction resulting from an increase in interest rates, see J. Grebler, D. Blank & L. 
Winnick, Capital Formation in Residential Real Estate 322-23 (1956).

38 The demand for housing appears to be elastic, and hence responsive to a price change. 
The demand for an item is said to be elastic if the percentage change in the quantity demanded 
caused by a price change is greater than the percentage change in price. D. SNIDER, ECO
NOMICS: Principles and Issues 363 (1962); see P. Samuelson, Economics 444 (5th ed. 
1964). The degree of elasticity depends principally upon the availability of a close substitute 
for the items offered at the increased price, the importance of the expenditure in relation to 
the prospective purchaser’s overall finances, and the necessity of the expenditure. Snider, 
supra at 365. Given the availability of alternatives to the would-be homeowners, the size of 
the investment necessary to purchase a home, and the fact that there is no compulsion to pur
chase, the demand for housing can be said to be elastic.

A recession in housing demand would reduce the number of firms engaged in the con
struction industry. Since the Connor court’s opinion is directly aimed at inexperienced and 
insubstantial builder-developers, it seems fair to assume that it would be these builders who 
are driven out. The small builder is presently a most important element in the construction 
industry. See generally J. GILLIES & C. CURTIS, INSTITUTIONAL RESIDENTIAL MORTGAGE 
Lending in Los Angeles County 1946-51 (1956). While admittedly the small builder 
plays a large role in residential home development, scholars have voiced a need for change. 
Lefcoe and Dobson see a change to larger, more substantial builders as a move toward increas
ing the ultimate quality of the final product. Lefcoe & Dobson, supra note 36, at 1293-94.

39 See J. Grebler, D. Blank & L. Winnick, supra note 37, at 238, 294. The impor
tance of the building industry’s role in the national economy is unquestioned. In 1966, build
ing expenditures amounted to $74 billion—approximately 10% of the gross national product. 
Of this amount, 32% was invested in residential construction. United States Savings & 
Loan League, Savings and Loan Fact Book 21 (1967). Residential construction ex
penditures generally conform positively to business fluctuations with a slight lead. This lead 
tends to cushion recessions, giving strong support to initial recovery from business contrac
tions, and tapers off during periods of business expansion. Lampman, supra note 37, at 104; 
see C. Clawson & F. Barsalou, The Savings and Loan Industry in California at 
II-3 (I960). See generally Tannenbaum, New Techniques in Residential Construction, 34 
Appraisal J. 419 (1966).

The savings and loan industry’ plays an increasingly important role in supporting home 
construction. In 1950 it accounted for 29% of the total lending of all mortgages combined, 
as compared to 44% in 1966. United States Savings & Loan League, Savings and 
Loan Fact book, supra at 29. During 1959 alone, savings and loan associations in Cali
fornia made $5.3 billion available for new home construction and also advanced some $6.8 
billion in mortgage funds for the acquisition of already existing properties. Because of their 
relationship to the building industry, legislative policies have also fostered the protection of 
financial institutions. See C. CLAWSON & F. Barsalou, supra at II-3. See generally Tannen
baum, supra.

40 Lefcoe & Dobson, supra note 36, at 1284-85.

The nebulous quality of the duty envisaged by the Connor court may 
itself cause repercussions. It has recently been noted that:

savings and loan associations are bound by market forces and legal re
straints to place their vast resources in mortgage loans for speculative, 
undercapitalized enterprises. To compete with commercial banks for 
depositers, [rfc] savings associations typically pay interest rates more than 
one-half in excess of the commercial bank rate. They charge buyers 
higher interest rates and make loans at higher loan-to-value ratios. As 
a result, savings associations attract freshman builders unable to obtain 
funds from commercial banks and insurance companies.40
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The associations could avoid a reduction in their construction loan busi
ness by refraining from increasing interest rates; however, the return they 
are presently able to offer a depositor would be lessened with a resultant 
decline in the amount of depositors.41

41 Generally, the dividend rate of savings and loan associations is a full 1% or more above 
the rate paid on savings by commercial banks. In the present tight money market, however, 
this gap is narrowing as the competition for investors increases. UNITED STATES SAVINGS & 
Loan League, supra note 39, at 17.

Savings accounts represent short-term money and are usually subject to withdrawal on 
demand. Consequently "the association must pay the current dividend rate on all accounts 
... in order to hold them.” C. Clawson & F. Barsalou, supra note 39, at XIII-19.

42 This result would indicate that the building industry, because of its structure, is a poor 
risk bearer. The aim and effect of the policy of risk distribution has been discussed in various 
contexts. See Morris, Enterprise Liability and, the Actuarial Process—the Insignificance of 
Foresight, 70 Yale L.J. 554, 584-86 (1961). See generally Calabresi, supra note 20.

43 ------ Cal. App. 2d at------- , 61 Cal. Rptr. at 346.
44 "[T]he function of judging is not performed solely with reference to the particular facts 

and parties.” Feezer, Capacity to Bear Loss as a Factor in the Decision of Certain Types of 
Tort Cases, 78 U. Pa. L. Rev. 805, 807 (1930).

43------ Cal. App. 2d at------- , 61 Cal. Rptr. at 344.
46 The court pointed out that the home purchaser today rarely becomes acquainted with

the general contractor responsible for building the home; except in situations where contrac
tors of the renown of a "Levitt” are involved, he is "required to proceed, if at all, on faith. . . . 
There is no adequate source of protection available, even upon inquiry or demand, to the most 
wary home purchaser.” ------ Cal. App. 2d at------- , 61 Cal. Rptr. at 346.

47 217 N.Y. 382, 111 N.E. 1050 (1916).
48 See generally Appellant’s Petition for Hearing, Connor v. Conejo Valley Dev. Co., Civ.

No. 29987 (Sup. Ct.------ ); W. Prosser, Torts § 96, at 658-59 (3d ed. 1964).

Responding to higher credit costs, yet having to stay within housing 
market price levels, the builder-developer might refrain from raising 
prices despite increased cost. In lieu of an increase, the builder-developer 
could reduce the quality of the materials used in construction.42 This 
would protect the "insubstantial” builders’ slim profit margin but would 
hardly serve the interest of the "uninformed public.”43 While reduction 
in the quality of construction materials is possible, the realities of the 
competitive market will probably make it impractical.

Notwithstanding the apparent disregard for the potential impact of 
its decision,44 the Connor court accomplished its main objective—the 
protection of "low income home purchasers.”45 46 47 In balancing the inter
ests of savings and loan associations against those of home purchasers 
unable to adequately protect themselves,40 the Connor court’s decision is 
commendable. The opinion gives judicial recognition to a newly emerg
ing social need—an objective initially undertaken by the MacPherson v. 
Buick Motor Co.4' court in the area of products liability. Great West
ern’s arguments against the imposition of a duty are reminiscent of those 
made in opposition to the finding of liability without a showing of priv
ity.48 Some courts foresaw "the most absurd and outrageous conse
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quences” resulting.40 The repercussions contemplated, however, have 
not appeared "outrageous” in the context of the twentieth century.

40 Winterbottom v. Wright, 10 M. & W. 109, 115, 152 Eng. Rep. 402, 405 (Ex. 1842); 
see Bank v. Ward, 100 U.S. 195 (1879); Goodlander v. Standard Oil Co., 63 F. 401 (7th Cir. 
1891).

Although the imposition of a duty by the Connor court on savings 
and loan associations serves an important social interest, the means chosen 
to implement this objective leaves much to be desired. The court’s con
fusing use of precedent tends to obscure rather than clarify the scope of 
liability imposed, and the extent of the duty is never discussed. It is un
clear whether the court intended savings and loans’ obligations with re
gard to gross structural defects to extend to the original purchasers only, 
or also to subsequent purchasers and lessees. Since the exact means by 
which savings and loan associations can avoid liability are not elucidated, 
the content of the duty also is left undefined.

The Connor decision is a laudible attempt to protect injured parties 
who previously had no right of recourse. The integral role played by 
the savings and loan industry in our economy demands judicial recogni
tion of an obligation on its part to compensate those harmed due to its 
activities. This is not to say, however, that the duty thereby imposed 
should completely exonerate the builder. Damage attributable only to 
the fault of savings and loan associations will rarely occur, and those 
whose fault was the proximate cause of the damage should, if possible, 
bear the primary loss. The importance of the Connor decision as an 
effective precedent for the future will depend upon whether the Califor
nia Supreme Court is able to eliminate the uncertainties and weaknesses 
inherent in the appellate court’s reasoning.



THE DEDUCTIBILITY OF ILLEGAL DRILLING COSTS

Estate of Donnell (T.C. 1967)

Modern technology enables an experienced oilman to bottom an oil 
well as much as a mile laterally from the point of its entry into the 
earth.1 It has thus increasingly induced the illegal2 drilling of "slant 
wells” into oil reserves below property adjoining the land on which the 
well is surfaced.3 4 5 In Estate of Donnell,* the Tax Court recently con
fronted the problem of whether certain "intangible” costs incurred in 
drilling such wells were deductible expenses or had to be capitalized with 
the deferment of the tax benefit. From 1959 through 1962 petitioners 
owned an undivided fifty percent of the seven-eighths working interest" 
in an oil lease in Texas. Of the ten producing wells drilled on this 
lease during these years, three were drilled into and bottomed in produc
ing oil sands located outside the vertical extensions of the boundaries of 
the leasehold property.6 7 Petitioners elected to expense their share' of the

1 O’Brien, Tax Effects of Illegal Slant Hole Drilling, P-H Oil & Gas Taxes 5 4024, at 
4491 (1965).

2 The taxpayer extracting the minerals is liable in tort for the conversion of another’s prop
erty. Alphonzo E. Bell Corp. v. Bell View Oil Syndicate, 24 Cal. App. 2d 587, 603, 76 P.2d 
167, 176 (1938); see Powell v. Forest Oil Corp., 392 S.W.2d 549 (Tex. Civ. App. 1965). 
He is liable even if he does not know he is invading the rights of another. Harrington v. 
Texaco, Inc., 339 F.2d 814, 819 (5th Cir. 1964), cert, denied, 381 U.S. 915 (1965). Knowl
edge is only important in computing damages. Cage Bros. v. Whiteman, 139 Tex. 522, 163 
S.W.2d 638 (1942). Criminal punishment may also be imposed on the converter. TEX. 
Pen. Code art. 1544a (Vernons 1953) (fraudulent conversion of oil punishable as theft); 
Tex. Pen. Code art. 1421 (Vernons 1953) (theft over $50 punishable by from 2 to 10 years 
imprisonment). The wells are shut in to prevent further illegal drilling. See, e.g., Harring
ton v. Railroad Comm’n, 375 S.W.2d 892 (Tex. 1964); Harrington v. State, 407 S.W.2d 467 
(Tex. 1966), cert, denied, 386 U.S. 944 (1967).

Slant drilling is legal when the taxpayer has rights to a surface user and the oil under
ground. See New v. New, 148 Cal. App. 2d 372, 306 P.2d 987 (1957). An example is off
shore drilling operations. See Commissioner v. Southwest Exploration Co., 350 U.S. 308 
(1956).

3 O’Brien, supra note 1, at 4491.
4 P-H Tax Ct. Rep. & Mem. Dec. 5 48.53 (1967), appeal docketed, No. 2752-65, 5th 

Cir., Dec. 4, 1967, Nos. 2753-65 & 2754-65, 5th Cir., Dec. 7, 1967.
5 P-H Tax Ct. Rep. & Mem. Dec. 5 48.53, at 392. For a discussion and explanation of 

working interest, see notes 20-23 infra and accompanying text.
6 The Railroad Commission of Texas, which polices slant drilling, made its determination 

of illegal deviation in October 1962. P-H Tax Ct. Rep. & Mem. Dec. J 48.53, at 393.
7 Petitioners’ share of the intangible drilling and development costs, for which they were 

billed by the operator, was $15,334.05 in 1959 and $12,949.31 in I960. P-H Tax Ct. Rep. 
& Mem. Dec. J 48.53, at 392; see Treas. Reg. § 1.612-4(a) (1965). Petitioners could have 
deducted the expenses under a "carried interest” arrangement under which the owner of an 
entire working interest assigns a portion of it to an operator in return for the operator’s agree
ment to develop and operate the lease. See generally Final Regulations Issued on Intangible 
Drilling and Development Costs, 15 OIL & Gas Tax Q. 1, 2-6 (1965). The intangible drill
ing and development costs are deductible in proportion to the percentage of the working in-

798
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intangible drilling and development costs allocable to these illegally 
deviated wells.8 9 The Commissioner of Internal Revenue disallowed the 
deduction, ruling that because the costs were for drilling wells not com
pleted on the taxpayers’ property they had to be capitalized. In holding 
for the taxpayers, the Tax Court ruled that a working interest in the 
lease alone, not an economic interest in the oil in place, qualified the tax
payers for the election to expense intangible costs.8

terest held by each party. Treas. Reg. § 1.612-4(a) (1965); Final Regulations Issued on In
tangible Drilling and Development Costs, supra at 2-6.

8 The Commissioner stipulated that the taxpayers’ election on the first return for which an 
election was required was valid as an election under Int. Rev. Code of 1954, § 263(c) and 
Treas. Reg. § 1.612-4(a) (1965). Brief for Respondent at 4, Estate of Donnell, P-H Tax 
Ct. Rep. & Mem. Dec. 5 48.53 (1967), appeal docketed, No. 2752-65, 5th Cir., Dec. 4, 1967, 
Nos. 2753-65 & 2754-65, 5th Cir., Dec. 7, 1967.

9 P-H Tax Ct. Rep. & Mem. Dec. 5 48.53, at 391.
10 Treas. Reg. § 1.612-4(a) (1965). The Regulations state that the expenses must be "in

cident to and necessary for” the drilling and development of the wells. Id. Intangible costs 
do not include expenditures for tangible property ordinarily considered to have a salvage value 
or the expenses of operating a well after construction. Treas. Reg. §§ 1.612-4(c)(l), (2) 
(1965). See also Platt v. Commissioner, 207 F.2d 697 (7th Cir. 1953); Bennion, Intangible 
Drilling and Development Costs, P-H Oil & Gas Taxes 5 2002, at 2028-31 (1956); Fiske, 
Federal Taxation of Oil and Gas, 5 OIL & GAS Tax Q. 83 (1956).

11 INT. Rev. Code of 1954, § 263(a); Brief for Respondent at 17; see F.H.E. Oil Co. v. 
Commissioner, 147 F.2d 1002 (5th Cir.), modified, 149 F.2d 238 (5th Cir. 1945).

12 INT. Rev. Code of 1954, § 263(c) directs the Secretary of the Treasury to issue regula
tions corresponding to prior regulations which granted the option to expense intangible drill
ing and development costs for oil and gas wells and which were approved by Congress. Ben
nion, supra note 10, at 2021. Treas. Reg. § 1.612-4 (1965), subsequently issued, corresponds 
to the option granted under Reg. Ill, § 29-23 (m)-16 (1939). McArthur & Birmingham, 
Elections in Oil and Gas Taxation, P-H OIL & Gas Taxes 5 4002, at 4012 (1956). The op
tion is granted to encourage the exploration of oil and gas wells. Congress considers this in
centive necessary because only about one of every eight wells is productive. Bennion, supra 
note 10, at 2026. For a complete history of the option, see Mahin, Deduction for Intangibles, 
Second Annual Institute on Oil and Gas Law and Taxation, Southwestern Le
gal Foundation 367 (1951). The election to expense or capitalize the costs is binding on 
the taxpayer for all future years. Treas. Reg. § 1.612-4(e) (1965); Bennion, supra note 10, 
at 2031. For what actions of the taxpayer will be considered an election, see, e.g., Commis
sioner v. Titus Oil & Inv. Co., 132 F.2d 969 (10th Cir. 1943); Selected Oil and Gas Taxation 
Questions and Answers, 3 OIL & Gas Tax Q. 211, 214 (1954).

13 int. Rev. Code of 1954, § 613.

Intangible drilling and development costs for oil and gas wells in
clude the amounts paid for such items as labor, fuel, repairs, and supplies 
in connection with the drilling of wells and their preparation for the 
production of oil and gas.10 These costs would normally be considered 
nondeductible capital expenditures;11 under Section 263(c) of the In
ternal Revenue Code of 1954, however, the taxpayer is granted the op
tion of deducting them as expenses.12 The ability to expense these costs 
is especially important in light of the Code’s provisions for the percent
age depletion allowance.13 This allowance attempts to account for the 
gradual exhaustion of the taxpayer’s mineral resources by permitting him 
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an annual deduction of a flat percentage of the gross income from a 
mineral property.14 Unlike its alternative, the cost depletion allow
ance,10 * * this deduction is computed without reference to the taxpayer’s 
basis in the property. Therefore, even though capitalization of intan
gible expenses increases the property’s basis,1® taxpayers prefer to deduct 
them, especially when percentage depletion is used.1' If the option is 
available, the taxpayer may be permitted to deduct both the expense and 
a percentage depletion allowance.18

14 The percentage applied to oil and gas wells is 2714%. INT. Rev. Code of 1954, § 613 
(b)(1). The percentage depletion deduction may not exceed 50% of the taxpayer’s taxable 
income from the property. Id. § 613(a).

The Supreme Court has held that Congress was not constitutionally required to make 
allowance for the exhaustion of mineral resources. Stanton v. Baltic Mining Co., 240 U.S. 
103 (1916). Such depletion allowance was provided, however, in order to avoid the taxation 
of capital being returned to the taxpayer in the form of income. R. SULLIVAN, HANDBOOK 
of Oil & Gas Law § 243, at 497 (1955).

15 INT. REV. Code of 1954, § 612. The annual cost depletion deduction is the ratio of 
adjusted basis (INT. Rev. Code of 1954, § 1011) over estimated recoverable units, times the 
number of units sold during the year. Treas. Reg. § 1.61 l-2(a)(1) (I960); R. SULLIVAN, 
supra note 14, at 497. No election is available to the taxpayer between cost and percentage de
pletion; he must use the method which yields the larger deduction. Int. Rev. Code of 1954, § 
613(a); Hughes, How to Obtain Maximum Depletion Deduction, P-H Oil & Gas Taxes 
5 2001, at 2001 (1960).

is int. Rev. Code of 1954, § 1016(a)(1).
11 It is usually advantageous to deduct all intangibles . . . [by expensing them} 

since the higher basis in the property which arises by capitalizing such costs gen
erally does the taxpayer no good. This results from the fact that the taxpayer will 
ordinarily use percentage, rather than cost, depletion in determining income from 
the property.

Galvin, Discussion Notes, 6 Oil & Gas Rep. 949 (1956).
If percentage depletion is used, the only benefit to the taxpayer is when he sells the prop

erty, since in computing gain, the capitalized costs will increase the basis of the property. 
Int. Rev. Code of 1954, § 1016(a).

18 Rowan Drilling Co., 44 B.T.A. 189 (1941); Sultana Oil Corp., 40 B.T.A. 1196 (1939); 
see Alexander & Grant, Mine Development and Exploration Expenditures, 8 Tax. L. Rev. 
401 (1953). The popularity of the deduction was dramatically shown in 1945 when the Fifth 
Circuit held that the regulations which provided for it were invalid in that they permitted 
expensing a capital expenditure. See F.H.E. Oil Co. v. Commissioner, 147 F.2d 1002 (5th 
Cir. 1945). After thirty counsel for other oil producers, filing briefs as amici curiae, alleged 
that a billion dollars of deductions were imperiled by the decision, the court modified its opin
ion. F.H.E. Oil Co. v. Commissioner, 149 F.2d 238 (5th Cir. 1945). See generally B. BiTT- 
ker, Federal Income, Estate and Gift Taxation 327-28 (1964).

1» Treas. Reg. § 1.612-4(a) (1965).
20 The complete definition of an operator is "one who holds a working or operating inter

est in any tract or parcel of land either as a fee owner or under a lease or any other form of 
contract granting working or operating rights . . . .” Treas. Reg. § 1.612-4(a) (1965). To 
qualify as an operator, the taxpayer must be the person who actually incurred the costs. Platt

The Code and Regulations establish two related requirements which 
the taxpayer must satisfy to qualify for the option: first, he must incur 
the costs as an operator, and second, he must incur them in the develop
ment of oil and gas properties.19 "Operator” is defined as the holder 
of a working interest in land;20 however, despite its importance, the term 
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"working interest” is not defined by either the Code or Regulations. It 
has been interpreted in the scant case law as carved out of the mineral 
rights,* 21 or the interest burdened with the costs and risks of developing 
the property.22 Because the owner of the working interest had rights to 
both the lease and the minerals in prior cases discussing the section 263 
(c) option, the only issue was who held the interest, leaving open the 
question of whether the interest related to the lease, the minerals in 
place, or the oil and gas extracted.23

v. Commissioner, 207 F.2d 697 (7th Cir. 1953). An operator is not limited to the person 
who personally drills the well. A person can be an operator even though he knows nothing 
about the oil and gas field. Bennion, supra note 10, at 2023.

21 United States v. Thomas, 329 F.2d 119, 130 n.l (9th Cir.), cert, denied, 379 U.S. 819 
(1964).

22 Robert A. Welch Foundation v. United States, 228 F. Supp. 881, 883, 887 (S.D. Tex. 
1963), aff’d per curiam, 334 F.2d 774 (5th Cir. 1964), noted in Court Activities: Current 
Decisions, 14 OIL & Gas Tax Q. 59 (1965). After listing several examples to explain what 
a working interest is, Prentice-Hall suggests the following definition: "The ‘working interest’ 
or 'operating interest’ is the interest that is burdened with the risks and costs of developing 
and operating the property. A royalty interest, whether it be a landowner or overriding, has 
none of such burden. Neither has a net profits interest or oil payment.” P-H FED. TAXES 
9 14,409-D, at 14,499 (1967).

23 See, e.g., Manahan Oil Co., 8 T.C. 1159 (1947); Herndon Drilling Co., 6 T.C. 628 
(1946). With regard to the final regulations issued under the 1954 Code, it has been pointed 
out that courts must still look to precedent to decide the tax consequences of intangible drilling 
and development costs. Final Regulations Issued on Intangible Drilling and Development 
Costs, 15 Oil & Gas Tax Q. 1, 2 (1965).

24 Treas. Reg. § 1.614- 1(a)(2) (1965). Economic interest is defined in Treas. Reg. § 
1.611-1 (b) (1965). The Supreme Court has defined the holder of an economic interest as a 
taxpayer who has (1) acquired by investment any interest in the oil and gas in place and (2) 
secured by a legal relationship income derived from the extraction of the oil to which he must 
look for a return of his capital. Commissioner v. Southwest Exploration Co., 350 U.S. 308, 
314 (1956); accord, CBN Corp. v. United States, 176 Ct. Cl. 861, 364 F.2d 393, cert, denied, 
386 U.S. 981 (1967). See also Palmer v. Bender, 287 U.S. 551, 557 (1933).

25 Treas. Reg. § 1.614-1 (a) (1965); Food Mach. & Chem. Corp. v. United States, 177 Ct. 
Cl. 219, 366 F.2d 1007 (1966); Helvering v. Jewel Mining Co., 126 F.2d 1011, 1013 (8th 
Cir. 1942).

26 Property interest relates to the mineral deposit under the taxpayer’s lease or the oil and 
gas produced from this deposit. See, e.g., Ryan v. Alexander, 118 F.2d 744 (10th Cir.), 
cert, denied, 314 U.S. 622 (1941) (actual physical presence of oil on taxpayer’s land required); 
Rev. Rul. 231, 1958-1 CUM. Bull. 247 (interest of taxpayer in oil deposit considered the 
property); Fiske, The Property Under the Internal Revenue Code of 1954, 6 Oil & Gas Tax 
Q. 254, 255 (1957).

Property is not only limited to the oil and gas under the lease but also to the specific reser
voirs under the lease in which the taxpayer has a legal interest. See Borden, Well Drilling 
Costs of the Property for Depletion Purposes, 7 OIL & Gas Tax Q. 170 (1958). It has been 
suggested that the only reason for the surface location is to specify the bottom hole location. 
42 Texas L. Rev. 922, 925 (1964).

Property, as defined by section 614 of the Code, means each separate 
economic interest24 in the mineral deposit.25 When the taxpayer slant 
drills into a reservoir located under an adjoining leasehold, however, he 
has no economic interest, hence no “property” interest, in the oil or gas 
extracted.26 Although the definition of property in section 614 is for 
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the limited purpose of computing the depletion allowance, the regula
tion thereunder applies, by its own terms, to all the income tax provisions 
of the Code.2' Since no specific meaning for “property” is given in the 
regulation which provides the option to expense intangible costs,27 28 it must 
be inferred that "property,” as used in that section, is governed by the 
definition in the regulations under section 614 and that therefore an 
economic interest in the oil and gas in place is required.29

27 "For purposes of subtitle A of the Code, in the case of mines, wells, and other natural 
deposits, the term 'property’ means each separate interest owned by the taxpayer in each min
eral deposit in each separate tract or parcel of land.” Treas. Reg. § 1.614-l(a) (1965). This 
definition has been applied primarily in connection with depletion. See, e.g., Commissioner 
v. Southwest Exploration Co., 350 U.S. 308 (1956); CBN Corp. v. United States, 176 Ct. Cl. 
861, 364 F.2d 393 (1966), cert, denied, 386 U.S. 981 (1967). In 1954, the Senate inferred 
that the definition of property in § 614 applies to all sections of the Code and this same defini
tion has been adopted for depletion purposes. S. Rep. No. 1622, 83d Cong., 2d Sess. 80 
(1954).

28 Where Congress or the Internal Revenue Service has deemed it necessary to give prop
erty a different meaning, a special definition has been included within the specific Code sec
tion. See, e.g., Int. Rev. Code of 1954, §§ 317(a), 372(b)(2), 1233(e)(2)(A).

29 At least one commentator, in discussing the proposed regulations for § 263(c), which 
were later adopted, has stated that the economic interest concept applied. Carried Interest 
Revisited by Commissioner, 13 Oil & Gas Tax Q. 1, 16 (1963).

so p_h Tax Ct. Rep. & Mem. Dec. g 48.53, at 396.
31 Id. at 397-98.
32H.R. Con. Res. 50, 79th Cong., 1st Sess. (1945).
33 H.R. Rep. No. 761, 79th Cong., 1st Sess. (1945).
34 P-H Tax Ct. Rep. & Mem. Dec. g 48.53, at 397.
35 The court cited H.R. Rep. No. 761, supra note 33, as authority for this conclusion. The 

Commissioner’s reliance on the definition of operator in Treas. Reg. § 1.612-4(a) (1965) was 
too restrictive, the court said, and if approved, would thwart the legislative purpose expressed 
in connection with House Concurrent Resolution 50. P-H Tax Ct. Rep. & Mem. DEC. g 
48.53, at 397.

3® The court stated:
The regulations do not require a taxpayer to have an "economic interest” in the lease 
as a condition precedent to the deduction of intangible drilling expenses. Only a 
"working interest” in the lease is needed, and unquestionably that requirement has 
been fulfilled here.

P-H Tax Ct. Rep. & Mem. Dec. 5 48.53, at 397.

In Donnell, the Commissioner argued that since the wells were not 
bottomed under petitioners’ lease, they were not bottomed in a mineral 
property belonging to them, thus the costs were not related to “oil and 
gas properties” of the operator.30 Summarily dismissing the Commis
sioner’s arguments as immaterial and unsupported by the Code or Regu
lations,31 the court stated that House Concurrent Resolution 5032 and 
the report33 which accompanied it gave the taxpayer the option to ex
pense all intangible drilling and development costs.34 35 Finding "opera
tor”—the holder of the working interest—to mean taxpayer,30 the court 
concluded that under the Regulations the taxpayer who held the work
ing interest in the lease36 could expense all intangible drilling and de
velopment costs, even if illegally incurred in drilling oil to which the
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taxpayer had no right. To hold a working interest, the court said, peti
tioners needed only an interest in the oil and gas lease and were not 
required to have an interest in the specific oil and gas produced.3. Ad
ditionally, the court stated37 38 39 that regardless of the fact that the devia
tion of the wells was not wholly innocent, the costs were deductible 
under the doctrine of Commissioner v. Sullivan™ which permitted the 
deduction of the ordinary and necessary expenses of an illegal business.

37 The court stated: "The words 'working interest’ in their ordinary meaning denote the 
lessee’s interest in oil and gas that may be produced from property . . . .” Id. at 396 n.3.

33 Id. at 397.
39 356 U.S. 27 (1958).
40 See Int. Rev. Code of 1954, § 263(c); B. Bittker, supra note 18, at 328. The Fifth 

Circuit had held the regulations invalid. F.H.E. Oil Co. v. Commissioner, 147 F.2d 1002, 
modified, 149 F.2d 238 (5th Cir. 1945). The House found the uncertainty' about the validity 
of the regulations was "materially interfering with the exploration for and the production of 
oil’’ and to facilitate the war effort sought to remove this uncertainty with the resolution. 
H.R. Rep. No. 761, 79th Cong., 1st Sess. 2 (1945); see note 18 supra.

41 Section 263(c) of the 1954 Code requires the Secretary’ to prescribe regulations cor
responding to the option granted by Reg. Ill, § 29.23(m)-16 (1939) in effect when Con
current Resolution 50 was approved. The final regulations are, with insignificant changes, 
identical to the regulations under the 1939 Code. Final Regulations Issued on Intangible 
Drilling and Development Costs, 15 OIL & GAS Tax Q. 1 (1965).

42 A working interest is created or carved out of the mineral interest by granting an oil or 
gas lease. C. Breeding & A. Burton, Income Taxation of Oil & Gas Production 
5 2.04, at 203 (1961).

43 See notes 24-29 supra and accompanying text See also Pan American Pet. Corp. v. 
Long, 340 F.2d 211 (5th Cir. 1964), cert, denied, 381 U.S. 926 (1965) (petitioner has no in
terest in minerals outside boundaries of property); R. Sullivan, Handbook of Oil and 
Gas Law § 18, at 60 (1955); cf. New v. New, 148 Cal. App. 2d 372, 306 P.2d 987 (1957) 
(taxpayer must have rights to oil under ground).

44 See note 15 supra.

It is submitted that the court erred in its interpretation of the scope 
of the option. House Concurrent Resolution 50 was not passed to ex
tend the prior option to any taxpayer or for all expenditures, but was in
tended only to reaffirm the validity of the regulations40 then in effect, 
the purpose of which was virtually identical to the present ones.41 The 
Regulations do not define operator as any taxpayer but as the holder of 
the working interest. It is suggested that the required working interest 
must relate to the oil and gas in place or produced, rather than solely to 
the lease arrangement. First, prior interpretations of working interest 
relate it to the taxpayer’s rights in the minerals,42 and second, if the work
ing interest need only be in the lease, it would be inconsistent with the 
context of the entire Regulation, which requires a "property” or eco
nomic interest in the minerals extracted.43 In summarily dismissing the 
Commissioner’s arguments, the court completely neglected to consider 
this second requirement in the Regulations. Finally, the Tax Court’s 
holding will lead to anomalous results if the taxpayer uses cost deple
tion44 where the economic interest requirement of the Code and Regula
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tions is clearly controlling. The court’s rejection of the applicability of 
this requirement to the section 263(c) option causes the inconsistent 
result that intangible drilling and development costs which would qualify 
as an expense apparently could not be capitalized for depletion purposes 
even though they are inherently capital expenditures.40

45 In the former instance where the taxpayer needs only a working interest in the lease, he 
can expense the intangible drilling and development costs incurred in developing oil and gas 
properties bottomed under an adjoining lease. However, if the election to expense is not made, 
these same costs would not be recoverable through cost depletion because the operator did 
not hold an economic interest in the oil and gas properties produced. INT. REV. CODE of 
1954, §§ 614(a), 611; Treas. Reg. §§ 1.614-l(a) (1965), 1.6114(b) (1965).

46 Commissioner v. Sullivan, 356 U.S. 27 (1958), construing INT. REV. CODE of 1954, § 
162.

47 Brief for Respondent at 16.
48 An analogous situation would be where a taxpayer constructs an illegal building. Under 

Sullivan he may be able to depreciate the cost of the building, but under no circumstances 
would Sullivan permit him to expense it. This result would favor the illegal taxpayer over the 
legal one. It further might be argued that not all the costs incurred in the drilling of illegally 
deviated wells are ordinary and necessary.

[Tjhe costs of drilling the slant well exceed the normal [ordinary and necessary] 
costs for drilling a well in the area, because (i) the well is deeper (longer), and the 
costs of slanting a well are higher than drilling a straight well the same length; for 
example, the rods scrape and rub more, causing more damage, and wear and tear; 
and (ii) the driller charges more for drilling a slant well, because it is illegal.

O’Brien, supra note 1, at 4495.
40 Tellier v. Commissioner, 342 F.2d 690 (2d Cir. 1965), aff’d, 383 U.S. 687 (1966); 

Pittsburgh Milk Co., 26 T.C. 707 (1956). Indeed, any deterrence by the Internal Revenue 
Service is unnecessary because the penalties of the Texas Railroad Commission seem adequate. 
See note 2 supra.

50 O’Brien, supra note 1, at 4491-
51 The tax rules on slant drilling are only partially developed, with significant questions 

unanswered. See id. at 4505.

It is submitted that the court also erred in its reliance on Commis
sioner v. Sullivan. In Sullivan the Supreme Court held that expenses, 
whether illegal or incurred in an illegal business, may be deducted under 
section 162, the Code’s general provision for the deduction of ordinary 
and necessary business expenses.45 46 Petitioners’ intangible drilling and 
development costs were permanent improvements which, the Commis
sioner conceded, could be capitalized even though illegal.47 However, to 
expense the costs, petitioner must prove he is within the section 263(c) 
option; Sullivan, which dealt only with the general requirements of sec
tion 162, can not nullify the additional requirements of this special sec
tion.48 While the purpose of the Internal Revenue Code is not to deter 
illegal activities,49 the court should have denied petitioners the option to 
expense because the pertinent Code and Regulation sections require a 
legal relationship to the minerals in place. The large number of slant
drilling cases50 should require that courts examine and interpret these 
regulations more thoroughly than in the instant case.51



RES IPSA LOQUITUR: DEVIATION IN MEDICAL

MALPRACTICE CASES

Clark v. Gibbons (Cal. 1967)

Since its inception, res ipsa loquitur has been used by all American 
jurisdictions as a doctrine of circumstantial evidence to raise an inference 
of negligence.1 California courts, however, have deviated from this 
standard by altering the traditional requirements necessary to raise the 
inference. Relying on specific acts of negligence or rarity of occurrence 
of an injury, these courts have, in effect, relaxed even further the neces
sity of showing causation—calling their hybrid doctrine "conditional res 
ipsa loquitur.”2 3 In Clark v. Gibbons2, the California Supreme Court has 
attempted to rationalize its bias for the plaintiff within the framework 
of its earlier decisions.

1W. Prosser, Torts § 39, at 217 (3d ed. 1964).
2 The California conditional res ipsa loquitur label has been used in only four cases. Quin

tal v. Laurel Grove Hosp., 62 Cal. 2d 154, 397 P.2d 161, 41 Cal. Rptr. 577 (1964); Fowler 
v. Seaton, 61 Cal. 2d 681, 394 P.2d 697, 39 Cal. Rptr. 881 (1964); Davis v. Memorial Hosp., 
58 Cal. 2d 815, 376 P.2d 561, 26 Cal. Rptr. 633 (1962); Inouye v. Black,-------Cal. App. 2d
-------, 47 Cal. Rptr. 313 (1965).

3 66 Cal. 2d 399, 426 P.2d 525, 58 Cal. Rptr. 125 (1967) (en banc).
4 From the patient’s pre-anesthesia history it was determined that she had eaten within an 

hour before her fall. Since it is dangerous to administer a general anesthetic to someone un
less six to seven hours have elapsed since he has eaten, plaintiff was not considered a safe sub
ject for a general anesthetic. Id. at 403, 426 P.2d at 528, 58 Cal. Rptr. at 128.

5 The period of effectiveness of the surgical anesthesia could have been extended by the 
use of intravenous Demerol (meperidine hydrochloride) without harm to the patient. The 
extension obtained, however, might have been insufficient to complete the operation. In 
addition, another spinal could have been administered, but the patient would have had to be 
turned, all the prepping and draping would have had to be undone, and the plaintiff would 
have been exposed to the danger of infection. Id. at 404, 426 P.2d at 529, 58 Cal. Rptr. at 
129.

6 This procedure is an accepted orthopedic maneuver and had sometimes succeeded in ob
taining a satisfactory closed reduction for the surgeon in the past. -------Cal. App. 2d at-------->
50 Cal. Rptr. at 134.

After suffering a severely fractured right ankle, plaintiff was referred 
to an orthopedic surgeon, who performed an "open reduction” of the 
fracture by surgery. The hospital anesthesiologist had selected and ad
ministered a spinal anesthetic4 5 which was expected to last two hours, plus 
or minus fifteen minutes. Approximately one hour into the operation, 
the anesthesia prematurely began to wear off. Although the reduction 
of the posterior fragment of the tibia had not been completed and the 
anesthesia could have been extended,0 the operation was terminated and 
a cast applied to the ankle in an attempt to reduce the posterior fragment 
by external pressure.6 The posterior fragment nevertheless slipped back. 

805
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The now necessary second open reduction operation could not be per
formed because of the danger of infection due to blisters which had de
veloped under the cast.' Subsequently, plaintiff developed osteoarthritis 
of the ankle joint. At trial, after an instruction on res ipsa loquitur, the 
jury returned a verdict and damages for plaintiff. Following reversal 
by the District Court of Appeals,7 8 the Supreme Court of California held 
that the negligence of both doctors could be proven by specific acts of 
negligence and, in addition, could be inferred by the jury through a 
"conditional” res ipsa loquitur instruction.9

7 After the blisters (blebs) had healed and the danger of bacterial infection on the skin’s 
surface was no longer present, the time had passed within which a second operation could 
have been of any value. 66 Cal. 2d at 405, 426 P.2d at 529, 58 Cal. Rptr. at 129.

8 Clark v. Gibbons,------ Cal. App. 2d--------, 50 Cal. Rptr. 127 (1966), rev’d, 66 Cal. 2d
399, 426 P.2d 525, 58 Cal. Rptr. 125 (1967) (en banc). The district court held that the 
evidence was insufficient to establish more probably than not that either defendant was negli
gent. Id. at------ , 50 Cal. Rptr. at 133, 135.

9 Clark v. Gibbons, 66 Cal. 2d 399, 426 P.2d 525, 58 Cal. Rptr. 125 (1967) (en banc).
10 It is applied in varying degrees by all American courts. W. PROSSER, TORTS § 39, at 

217 (3d ed. 1964).
The principle difference between a res ipsa loquitur case and a specific negligence 
case would seem to be that the very basis of liability, the existence of some negligence, 
may be shown by a particular kind of circumstantial evidence, namely an unusual 
occurrence of a character which ordinarily results from negligence . . . and from 
which, therefore, negligence is a reasonable inference .... In other words, in a 
res ipsa case the ultimate fact, some kind of negligence, is inferred without any evi
dential facts except the unusual occurrence itself ....

Prosser, Res Ipsa Loquitur in California, 37 CALIF. L. REV. 183, 191 n.47 (1949), citing 
Harke v. Haase, 335 Mo. 1104, 1110, 75 S.W.2d 1001, 1004 (1934).

11 Rubsamen, Res Ipsa Loquitur in California Medical Malpractice Law—Expansion of a 
Doctrine to the Bursting Point, 14 Stan. L. Rev. 251, 282-83 (1962).

12 Often [the plaintiff] is unable to make a specific allegation of negligence. He may 
have been unconscious at the time of the injury and have no idea how or by whom 
he was injured. Or the technicalities of the medical procedure performed may cloud 
the issue of just how an untoward event occurred. . . . [T]oo often the plaintiff 
cannot find a medical expert who will testify that the particular conduct of the de
fendant was not in accord with the community standard of adequate medical practice.

Id. at 253-54. See also PROSSER, supra note 1, at 231.
™See Seneris v. Haas, 45 Cal. 2d 811, 823, 291 P.2d 915, 922 (1955) (en banc); Ybarra 

v. Spangard, 25 Cal. 2d 486, 489, 154 P.2d 687, 689 (1944); Prosser, supra note 1, at 218.
14 The plaintiff must proffer sufficient evidence to permit the jury to draw an inference of 

negligence. Danner v. Atkins, 47 Cal. 2d 327, 331, 303 P.2d 724, 727 (1956) (en banc); 
Seneris v. Haas, 45 Cal. 2d 811, 823, 291 P.2d 915, 924 (1955) (en banc); see Seavey, Res 
Ipsa Loquitur: Tabula in Naufragio, 63 Harv. L. Rev. 643, 646 (1950).

Traditional res ipsa loquitur is a doctrine of circumstantial evidence10 
raising a permissive inference of negligence; it has the purpose of avoid
ing a non-suit11 in the face of a plaintiff’s difficulty in obtaining suffi
cient evidence of causation and expert opinion testimony.12 To establish 
the three elements13 which form the traditional basis of every res ipsa 
case, plaintiff must show14 that: (1) the injury is one which, in the com
mon knowledge of the jury or by the testimony of expert witnesses, does 
not occur absent negligence; (2) defendant was in exclusive control of 
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the instrumentality or situation which probably caused the injury; and 
(3) plaintiff must not have been contributorily negligent.15

15 E.g., Siverson v. Weber, 57 Cal. 2d 834, 836, 372 P.2d 97, 98, 22 Cal. Rptr, 337, 337-38 
(1962); Seneris v. Haas, 45 Cal. 2d 811, 824-25, 291 P.2d 915, 923 (1955) (en banc); Zentz 
v. Coca Cola Bottling Co., 39 Cal. 2d 436, 442-43, 247 P.2d 344, 347 (1952). See generally 
James, Proof of the Breach in Negligence Cases (Including Res Ipsa Loquitur), 37 Va. L. 
REV. 179, 204-06 (1951). Another important factor, that defendant has easier access to and 
superior knowledge of the evidence of the cause of injury, may be considered so important to 
qualify as a "requirement.” Zentz v. Coca Cola Bottling Co., 39 Cal. 2d 436, 445, 247 P.2d 
344, 348 (1952); accord, F. Harper & F. James, Torts § 19.9, at 1094 (1956). See gen
erally Note, Fowler v. Seaton: Is California Revising the Res Ipsa Loquitur Doctrine?, 38 S. 
Cal. L. Rev. 740, 741 (1965).

16 The California courts allow an inference of negligence to be drawn from the mere 
happening of a rare injury or from specific careless acts unrelated causally to the injury. See, 
e.g., Quintal v. Laurel Grove Hosp., 62 Cal. 2d 154, 397 P.2d 161, 41 Cal. Rptr. 577 (1964) 
(en banc) (patient became spastic quadriplegic after operation for crossed eyes); Fowler v. Sea
ton, 61 Cal. 2d 681, 394 P.2d 697, 39 Cal. Rptr. 881 (1964) (en banc) (child suffered brain 
concussion while attending nursery school); Davis v. Memorial Hosp., 58 Cal. 2d 815, 376 
P.2d 561, 26 Cal. Rptr. 633 (1962) (abcess developed following presurgical enema). In a lim
ited number of cases, the courts have required evidence of a causal nexus. See Siverson v. 
Weber, 57 Cal. 2d 834, 372 P.2d 97, 22 Cal. Rptr. 337 (1962) (development of recognized, 
although rare, hazard in hysterectomy operation not grounds for applying res ipsa loquitur); 
Engelking v. Carlson, 13 Cal. 2d 216, 88 P.2d 695 (1939) (res ipsa not applicable when pero
neal nerve severed during knee operation).

17 Engelking v. Carlson, 13 Cal. 2d 216, 88 P.2d 695 (1939); Rubsamen, supra note 11, 
at 281.

18 To invoke the general rule that he who accuses must prove in such circumstances 
seemed so harsh and unfair that some courts uttering the phrase res ipsa loquitur 
turned to the defendant requiring him to furnish the explanation of what happened 
and to show that the occurrence was due to no negligence on his part. This exten
sion of the doctrine would seem to make res ipsa loquitur merely a rule of sympathy 
rather than a rule of law.

Morris, "Res Ipsa Loquitur"—Liability Without Fault, 25 Ins. COUNSEL J. 97, 99 (1958). 
See also Ehrenzweig, Compulsory "Hospital-Accident" Insurance: A Needed First Step To
ward the Displacement of Liability for "Medical Malpractice", 31 U. Chi. L. Rev. 279, 281- 
82 (1964).

io Fowler v. Seaton, 61 Cal. 2d 681, 394 P.2d 697, 39 Cal. Rptr. 881 (1964) (en banc). 
noted in 40 Notre Dame Law. 229, 233 & n.29 (1965).

20 Rubsamen, supra note 11, at 257.
21 Id. at 256-57.
22 In prior cases the court talked in terms of traditional res ipsa loquitur when discussing 

rarity or specific instances of risk-enhancement as the basis from which an inference of negli
gence could be raised. See, e.g., Wolfsmith v. Marsh, 51 Cal. 2d 832, 337 P.2d 70 (1959); 
Caverò v. Franklin Gen. Benevolent Soc’y, 36 Cal. 2d 301, 223 P.2d 471 (1950); Guillen v. 
Martin, 166 Cal. App. 2d 172, 333 P.2d 266 (1958).

The Supreme Court of California, however, has extended and di
lated11 17' this rule of circumstantial evidence11 into a "sympathy rule,”18 
with which the courts may shape a decision for the plaintiff where the 
ends of justice so require.19 This rule allows a jury to draw an inference 
of negligence without requiring the plaintiff to show that the first re
quirement—that the injury is one that does not occur in the absence of 
negligence—has been fulfilled.20

As one commentator has noted,21 the newly developed22 "condi
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tional” res ipsa doctrine combines two lines of malpractice cases. In 
the first group, no evidence was proffered, either by expert testimony 
or as a matter of common knowledge, that the medical accident did not 
occur absent negligence.23 These cases base their decision on evidence 
of specific instances of risk-enhancing conduct, interjecting res ipsa lo
quitur as an epithet to establish the element of causation. The second 
set of cases involves types of medical treatment which rarely result in 
complications.24 When an injury does occur in such instances, California 
courts allow an inference that someone has been negligent, even in the 
absence of expert testimony.20

23 Seneris v. Haas, 45 Cal. 2d 811, 291 P.2d 915 (1955) (en banc); Moore v. Belt, 34 Cal. 
2d 525, 212 P.2d 509 (1949); Guillen v. Martin, 166 Cal. App. 2d 172, 333 P.2d 266 (1958); 
Salgo v. Stanford Univ, 154 Cal. App. 2d 560, 317 P.2d 170 (1957).

24 Fowler v. Seaton, 61 Cal. 2d 681, 394 P.2d 697, 39 Cal. Rptr. 881 (1964) (en banc); 
Wolfsmith v. Marsh, 51 Cal. 2d 832, 337 P.2d 70 (1959); Cavero v. Franklin Gen. Benevolent 
Soc’y, 36 Cal. 2d 301, 223 P.2d 471 (1950); Bauer v. Otis, 133 Cal. App. 2d 439, 84 P.2d 
133 (1955).

25 In these cases a rare injury is sufficient grounds to allow an inference of negligence. 
The court’s reliance on the rarity of the injury’s occurrence ignores the inherent risk in most 
therapeutic and some diagnostic procedures that a serious reaction, illness or death, might re
sult without fault. See Quintal v. Laurel Grove Hosp, 62 Cal. 2d 154, 164, 397 P.2d 161, 
167, 41 Cal. Rptr. 577, 583 (1964) (en banc); Fowler v. Seaton, 61 Cal. 2d 681, 394 P.2d 
697, 39 Cal. Rptr. 881 (1964) (en banc); Valentine v. Kaiser Foundation Hosps, 194 Cal. 
App. 2d 282, 15 Cal. Rptr. 26 (1961); McDonald v. Foster Mem. Hosp, 170 Cal. App. 2d 85, 
338 P.2d 607 (1959).

26 66 Cal. 2d at 406, 426 P.2d at 530, 58 Cal. Rptr. at 130.
2" The anesthesiologist testified that the "fact that [plaintiff] had good and profound 

anesthesia” for a certain period established "that anesthesia was induced properly.” ------ Cal.
App. 2d at------ , 50 Cal. Rptr. at 132. The majority indicated, however, that the jury was
free to reject this testimony and, from the plaintiff’s squeaky voice and difficulty in breathing, 
could properly infer that the anesthetic had been negligently administered. 66 Cal. 2d at 
407, 426 P.2d at 531, 58 Cal. Rptr. at 131. Justice Tobriner, in his concurrence, pointed out 
that the rapid termination of the anesthetic might have resulted from a physical idiosyncrasy 
of the patient rather than from improper administration. Id. at 419 n.12, 426 P.2d at 539 
n.12, 58 Cal. Rptr. at 139 n.12.

28 A similar argument that such an omission evidences guilty knowledge had been used 
previously by the California Supreme Court: "Where, under the evidence, an explanation is 
called for, if the defendant refuses to explain or gives a false explanation, it is reasonably in

The majority opinion in Clark v. Gibbons maintained that, even 
apart from an application of res ipsa loquitur, sufficient evidence of spe
cific acts of negligence existed to support the verdicts against both doc
tors.'1’ The anesthesiologist had an admitted duty to inquire about the 
length of the operation from the surgeon and select his anesthetic ac
cordingly. The court considered the anesthesiologist’s failure to inquire 
to be sufficient evidence to go to the jury on the issue of negligence in 
the selection of the anesthetic. The court also found the combination of 
plaintiff’s breathing and voice difficulty and the anesthesiologist's failure 
to record the premature weakening of the anesthetic in his post-operative 
report2' to be sufficient proof of the negligent administration28 of the 
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anesthesia. Even assuming these acts to be sufficient evidence of duty 
and breach of duty, the court nevertheless failed to establish that a rea
sonable jury could find that this breach of duty more probably than not 
caused the patient’s osteoarthritis. It is perhaps to cover and strengthen 
this shaky, insecure reasoning that the court launched into a full discus
sion of the applicability of conditional res ipsa loquitur.

The majority’s argument for holding the surgeon liable on ordinary 
negligence principles is more solidly founded. He had terminated the 
operation without consulting the anesthesiologist about the possibility of 
extending the anesthesia and, without proper forethought,29 decided that 
he could hold a second operation.30 The surgeon’s risk-enhancing con
duct, however, fulfills only the first two requirements of a prima facie 
case of negligence: duty and breach of duty. Since the premature termin
ation of the operation increased the possibility of osteoarthritis,31 it is a 
question of fact properly left for the jury to ascertain whether the risk 
was sufficiently increased into a "more probable than not” causal nexus.

ferable that the defendant is hiding something which, more probably than not, is his negli
gence.” Fowler v. Seaton, 61 Cal. 2d 681, 689, 394 P.2d 697, 702, 39 Cal. Rptr. 881, 886 
(1964) (en banc).

29 The surgeon stated in his deposition that, after becoming upset when the anesthesia be
gan to wear off, he terminated the operation. He admitted that the healing of the skin at a 
normal rate would not permit a second operation to be performed within the necessary time. 
66 Cal. 2d at 408, 426 P.2d at 531, 58 Cal. Rptr. at 131.

30 Id. at 408 n.4, 426 P.2d at 531-32 n.4, 58 Cal. Rptr. at 131-32 n.4.
31 Although the arthritis might have resulted even with a perfect union of the fracture, 

there was expert testimony that the risk of developing arthritis was enhanced by the failure 
to complete the reduction. Id. at 405, 426 P.2d at 529, 58 Cal. Rptr. at 129.

32 The court cited Quintal v. Laurel Grove Hosp, in an attempt to justify its holding as a 
logical outgrowth of its prior decisions. In Quintal, plaintiff’s son sustained a cardiac arrest 
during the administration of a general anesthetic. An instruction on conditional res ipsa 
loquitur was held proper although medical experts testified that the injury, although rare, was 
a known, calculated risk in the giving of a general anesthetic. 62 Cal. 2d 154, 164, 397 P.2d 
161, 167, 41 Cal. Rptr. 577, 583 (1964). There was no expert testimony that, when cardiac 
arrests do occur, they are more probably titan not the result of someone’s negligence. Id. at 
171, 397 P.2d at 171, 41 Cal. Rptr. at 587 (dissenting opinion). Justice Tobriner felt that 
the majority holding in Clark had limited the holding in Quintal to cases in which rarity is 
coupled with proof of specific instances of risk-enhancement of a type which could have 
caused the injury. Clark v Gibbons, 66 Cal. 2d 399, 412, 417 n.5, 426 P.2d 525, 534, 
537 n.5, 58 Cal. Rptr. 125, 134, 137 n.5 (1967) (concurring opinion). The majority did give 
lip-service affirmation to its holding in Siverson—that rarity alone does not warrant a con
ditional res ipsa instruction. Id. at 412, 426 P.2d at 534, 58 Cal. Rptr. at 134. However, 
the combination of the specific instances of risk-enhancement approach with the rarity prin
ciple further attenuates the existing state of the law by giving California courts a readily ac
cessible, easily applied formula with which to hold doctors liable for negligence. See notes 
23-26 supra and accompanying text.

Critics of the extension of res ipsa loquitur contend that the doctrine applied in California 
bears so little resemblance to the conventional doctrine that it should be referred to as "Cali-

Clark v. Gibbons is an attempt to shape the confusing body of exist
ing case law on California res ipsa loquitur into a rational basis for de
cision in negligence cases.32 It fuses into a readily applicable formula 
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the two heretofore separate trends applying conditional res ipsa loquitur 
to medical malpractice actions. Now, when proof that an injury rarely 
occurs is accompanied by proof of specific instances of risk-enhancement 
which could have caused the injury, the jury may arbitrarily decide that 
the negligent act of the defendant produced the injury.33 34

fornia res ipsa.” Adamson, Medical Malpractice—Misuse of Res Ipsa Loquitur, 46 MINN. 
L. Rev. 1043, 1049 (1962). See also Ehrenzweig, supra note 18, at 281-82; Morris, supra note 
18; Seavey, supra note 15.

^See also Seneris v. Haas, 45 Cal. 2d 811, 823, 291 P.2d 915, 924 (1955) (en banc).
34 [T]he courts are much more willing, as a matter of public policy, to decide that the 

probabilities weigh more heavily in favor of the defendant being negligent. The 
bailor-bailee and common-carrier-passenger relationships represent instances of what 
was once a mere tendency and is now a rule of law, namely, to apply res ipsa loquitur 
where such relationships exist.

Fowler v. Seaton, 61 Cal. 2d 681, 394 P.2d 697, 39 Cal. Rptr. 881 (1964) (en banc), noted in 
40 Notre Dame Law. 229, 232-33 (1965). See also Adamson, supra note 32, at 1053; 
Morris, Res Ipsa Loquitur—A Rule of Sympathy, Proceedings, A.M.A. Regional Medico
legal Symposiums 66 (1961).

35 "It is our conclusion that in all res ipsa loquitur situations the defendant must present 
evidence sufficient to meet or balance the inference of negligence, and that the jurors should 
be instructed that, if the defendant fails to do so, the}' should find for the plaintiff.” Burr v. 
Sherwin Williams Co., 42 Cal. 2d 682, 688, 268 P.2d 1041, 1046 (1954). Furthermore, the 
Clark court indicated that to avoid the inference raised by a res ipsa loquitur instruction as a 
matter of law, the defendant-doctor must go beyond proof that more probably than not he was 
not negligent, and must meet a stricter standard by establishing that he is "free from negli
gence by evidence which cannot be rationally disbelieved.” 66 Cal. 2d at 411, 426 P.2d 
at 533, 58 Cal. Rptr. at 133; accord, Leonard v. Watsonville Community Hosp., 47 Cal. 2d 
509, 517-18, 305 P.2d 36, 41 (1956).

36 F. Harper & F. James, Torts § 19.12, at 1106. Under a res ipsa loquitur instruction, 
when called upon to choose between several possible causes of an injury, a jury may take into 
consideration a doctor-defendant’s testimony that an injury is not the result of negligence, and 
may believe or disbelieve such testimony, regardless of its apparent strength. Cf. Seneris v. 
Haas, 45 Cal. 2d 811, 823, 291 P.2d 915, 924 (1955) (en banc).

37 66 Cal. 2d at 417, 426 P.2d at 538, 58 Cal. Rptr. at 138.
38 Justice Tobriner did not disapprove of this direction in this limited group of cases. He 

This procedure dispenses with the necessity of showing the causation 
aspects in the first element of res ipsa loquitur and in ordinary negligence. 
As a result, it undermines the standard theories of negligence and ap
proaches an application of strict liability to the practice of medicine."'' 
Thus, with a modicum of evidence—a rare and unexplained occurrence 
and the fact that defendant’s act is one of several possible causes—the 
court may allow a conditional res ipsa loquitur jury instruction and place 
upon the defendant-doctor the burden of showing that his negligence 
more probably than not failed to cause the injury.35 In many situations, 
as in Clark, it would be impossible for the doctor to meet this burden 
even if his acts were not the cause of the injury.36

Asserting that the court’s reliance on res ipsa loquitur consisted of 
a "largely fictitious and often futile search for fault,”3' Justice Tobriner 
suggested in his concurring opinion that the California courts are heading 
towards strict medical liability.38 He did not believe that the verdict 
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against the defendants in the trial court rested upon the application of 
res ipsa loquitur;39 in fact, any reliance on the res ipsa doctrine or on any 
concept of negligence was error and should be avoided in this narrow 
area of medical malpractice cases. To Tobriner, liability without the 
pretense of negligence should be openly imposed in situations where a 
plaintiff, during an operation, receives an injury of a type which rarely 
occurs in such procedures. In such instances there must be a verdict 
for the plaintiff unless the defendant-doctor can establish that the in
jury resulted from an idiosyncrasy of the patient.40

did, however, disapprove of the means used by the courts to achieve their ends, i.e., by terming 
such a result res ipsa loquitur. He contended that much of the confusion and flux in this 
area of the law could be alleviated if the court would be more straight-forward in its approach 
and terminology; he proposed a redefinition in this area more consistent with the court’s un
derlying objectives. Id. at 414, 426 P.2d at 535, 58 Cal. Rptr. at 135.

39 Tobriner suggested that the real basis for the decision was a public policy consideration 
which favors the fixing of responsibility without any showing of fault in a narrow group of 
cases. Id. at 415-16, 426 P.2d at 536-37, 58 Cal. Rptr. at 136-37.

40 If the doctor can establish more probably than not that the injury was a complication 
derived from an undetectable idiosyncrasy of the patient or that the patient voluntarily as
sumed a certain risk, the doctor will not be held liable. A doctor who knew or should have 
learned of the patient’s peculiarity, however, might be held liable if his negligence in not learn
ing could be shown to have caused the injury. Id. at 420 & n.17, 426 P.2d at 540 & n.17, 
58 Cal. Rptr. at 140 & n.17.

41 It is equitable that these defendants meet whatever liabilities result by obtaining lia
bility insurance. Part or all of the costs of such insurance may then be passed along to society 
as a whole in the form of increased costs of medical services. See generally Ehrenzweig, supra 
note 18; Morris, supra note 18.

42 An underlying requirement for good medical practice is the doctor’s freedom to make 
choices with only medical considerations in mind. As these daily choices are difficult, mis
takes which do not constitute negligence occasionally lead to serious disability or death. It is 
possible that the medically superior choice will give way to the legally superior choice because 
of the inescapable calculated risk element in most medical procedures. Rubsamen, supra 
note 11, at 279 n.85; see Siverson v. Weber, 57 Cal. 2d 834, 839, 372 P.2d 97, 99, 22 Cal. 
Rptr. 337, 339 (1962) (en banc). Such a possibility is recognized in Rubsamen, Comment-. 
Siverson v. Weber—A Reconsideration of Res Ipsa Loquitur in Medical Malpractice, 15 Stan. 
L. Rev. 77 (1962).

43 Rubsamen, supra note 11, at 279 n.85. A doctor’s practice may be seriously altered 

Tobriner sees a two-fold benefit in this system: the unwarranted 
stigma of malpractice that is now inconsistently and arbitrarily imposed 
on doctors would be avoided, and simultaneously, the cost of unexplained 
accidents would be placed on those best able to spread it among the bene
ficiaries of surgical operations.41

The possible results from the majority’s misapplication of res ipsa 
loquitur and from the concurring opinion’s judicially-made social policy 
could eventually prove quite harmful to the public as well as the medical 
profession. The doctor’s practice is increasingly affected by the growing 
need to consider the possible legal consequences which may result if a 
new but potentially spectacular mode of treatment miscarries42 or if a 
standard procedure leads to an adverse result.43 Furthermore, the use of 
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overly conservative medical procedures by doctors wary of possible lia
bility could seriously impair the progress of medical science. This would 
not only affect the quality of treatment, but resulting costs would also 
force higher medical fees upon the general public.44 *

when he finds himself inclined to always elect the most conservative mode of treatment, or to 
turn away patients with peculiar maladies because of the fear that any complication will be 
attributed to his negligence rather than to the unusual ramifications of the illness or injury.

44 See note 41 supra.
« 66 Cal. 2d at 422-23 n.l, 426 P.2d at 541 n.l, 58 Cal. Rptr. at 141 n.l.

See id. at 422, 426 P.2d at 541, 58 Cal. Rptr. at 141.
47 Note, The Application of Res Ipsa Loquitur in Medical Malpractice Cases, 60 Nw. 

U.L. Rev. 852, 875 (1966).
48Rubsamen, supra note 11, at 254 n.8. Four of the largest county medical societies in 

California have made expert witnesses available to any plaintiff. Id.
The California Code of Civil Procedure provides for the examination of an adverse party 

as if that party were under cross-examination. CAL. ClV. PRO. CODE § 2055 (West 1955). 
This provision enables the plaintiff to call the defendant-doctor and examine him as an ex
pert witness qualified to comment on the standards of good medical practice. In Clark, the 
plaintiff used this provision to summon both defendant-doctors and relied on their testimony 
alone to establish the evidence necessary for the application of res ipsa loquitur. 66 Cal. 2d 
at 402 n.2, 426 P.2d at 528 n.2, 58 Cal. Rptr. at 128 n.2.

How fully the doctrine of res ipsa loquitur has been misshapen and 
distorted was noted by Chief Justice Traynor in his concurring and dis
senting opinion. While concurring in the judgment on the grounds that 
there was sufficient evidence of negligence without any recourse to res 
ipsa loquitur, Traynor espoused a narrow application of the traditional 
res ipsa concept, asserting that the inference of negligence must be drawn 
from the nature of the accident alone.

In Clark, where the record was devoid of any evidence that the pre
mature terminations of both the anesthesia and the operation were more 
probably than not caused by negligence, there should be no basis for an 
instruction on res ipsa loquitur. As the Chief Justice pointed out, to 
give such an instruction in the case of every unusual medical accident 
would not only place too heavy a burden on the medical profession,43 
but also fill the hiatus of proof in a negligence case by some magical incan
tation of rare occurrence and specific instances of risk-enhancement. There 
is no justification for this expansion of the doctrine of res ipso loquitur 
whereby doctors are made the insurers and guarantors of their operations.46

If the fault concept which was successfully skirted in Clark v. Gibbons 
is to be preserved, recovery should be limited to those cases where the pa
tient can clearly prove that the physician was at fault.4' Furthermore, with 
the present increased interest of both the legislature and the medical pro
fession in making expert testimony available to plaintiffs,48 the public pol
icy grounds for the application of elasticized res ipso loquitur are somewhat 
satiated; consequently, there could be cause for the California courts to 
retreat to the legal certainty and coherence of the Traynor approach.



MANDATORY WAIVER OF IMMUNITY BY PUBLIC

EMPLOYEES

Gardner v. Broderick (N.Y. 1967)

When attempting to obtain information concerning the conduct of 
public officials, state investigative bodies have often been thwarted by 
the fifth amendment privilege against self-incrimination. To circumvent 
this obstacle, many states have enacted immunity statutes which purport 
to displace the privilege and thereby nullify the right to remain silent. 
State courts, however, have unanimously held that, even absent such im
munity provisions, public employees may be dismissed for refusing to 
abide by statutes which require them to testify before authorized bodies 
or to waive immunity from prosecution. The constitutionality of these 
provisions has not yet been decided by the Supreme Court, but the issue 
may soon be resolved in an appeal now pending before the Court from 
the recent New York decision of Gardner v. Broderick.1

1 20 N.Y.2d 227, 229 N.E.2d 184, 282 N.Y.S.2d 487 (1967) (Fuld, C.J.; Van Voorhis, 
Burke, Scileppi, Bergan, Keating, & Breitel, JJ-), prob, juris, noted, 36 U.S.L.W. 3304 (U.S. 
Jan. 30, 1968) (No. 635).

2 Section 1123 of the New York City charter provides for the dismissal of any city em
ployee who: (1) refuses to appear before "any officer, board, or body authorized to conduct 
any hearing or inquiry”; or (2) upon appearance before such body, asserts his privilege against 
self-incrimination in refusing to answer any question concerning his official conduct; or (3) 
refuses to waive immunity from prosecution "on account of any such matter in relation to 
which he may be asked to testify.”

3 Article I, § 6 provides in part for the removal of any public official who is called before 
a grand jury investigating the conduct of his office or the performance of his official duties, 
and who refuses: (1) to waive immunity against subsequent criminal prosecution; or (2) to 
answer "any relevant question.” N.Y. CONST, art I, § 6.

4 New York courts have held that whenever a witness who is the target of investigation
testifies before a grand jury his privilege against self-incrimination is violated; thus, he is auto
matically protected from the use of his testimony and its fruits in any criminal prosecution. 
People v. Laino, 10 N.Y.2d 161, 176 N.E.2d 571, 218 N.Y.S.2d 647 (1961), appeal dismissed
& cert, denied, 374 U.S. 104 (1963); People v. Steuding, 6 N.Y.2d 214, 160 N.E.2d 468, 189 
N.Y.S.2d 166 (1959); People v. Ryan, 11 App. Div. 2d 155, 204 N.Y.S.2d 1 (I960). In
dictment is still possible if based upon evidence independent of leads furnished by the witness. 
People v. Laino, supra at 173, 176 N.E.2d at 578, 218 N.Y.S.2d at 657. The New York 
Penal Code, however, provides for absolute immunity from prosecution for "any transaction, 
matter or thing” revealed in the testimony, once certain procedural requirements are met: the 
witness must affirmatively claim his privilege against self-incrimination; be directed to answer 
by the grand jury at the prosecutor’s request; and comply with the order. N.Y. Penal Law 
§ 2447 (1909) (repealed Sept. 1, 1967; to be treated in New York Code of Criminal Pro-

Gardner, a New York City patrolman, was subpoenaed to appear be
fore a grand jury investigating accusations of bribery and corruption 
among police officers. Prior to questioning, he was told that the city 
charter2 and the state constitution3 not only required him to testify, but 
also to waive immunity from prosecution4 * & for any misconduct in office 
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disclosed by his testimony, or suffer dismissal from the police force. 
When Gardner declined to sign the waiver, his reluctance was construed 
as a refusal to answer questions concerning the performance of his offi
cial duties.* 5 He was discharged following an administrative hearing. 
The appellate division dismissed a petition for reinstatement; Gardner 
appealed, urging that he was unconstitutionally discharged solely for ex
ercising his privilege against self-incrimination. The New York Court 
of Appeals affirmed,6 7 holding that recent Supreme Court decisions' had 
not invalidated the applicable charter and constitutional provisions and 
that, by not executing the waiver of immunity, the petitioner was guilty 
of insubordination in asserting his fifth amendment privilege in violation 
of his public duty " 'to give information . . . [which] the State has a legiti
mate interest in securing.’ ”8

cedure)-, see Stevens v. Marks, 383 U.S. 234, 242 (1966); People v. Laino, supra at 173, 176 
N.E.2d at 578, 218 N.Y.S.2d at 657.

5 Letter from Peter D. Andreoli, Ass’t District Attorney of the County of New York, to 
Vincent L. Broderick, Police Commissioner of the City of New York, Aug. 6, 1965, included 
in appendix to Brief for Petitioner at A5, Gardner v. Broderick, 27 App. Div. 2d 800, 279 
N.Y.S.2d 150 (Sup. Ct. 1966).

6 New York courts took a similar stand in two cases contemporaneous with Gardner. In 
In re Sarisohn, the appellate division upheld a lower court judge’s removal for refusing to 
testify on charges of misconduct, holding that failure to cooperate by invoking the privilege 
is in itself sufficient cause for the removal of a judge. 27 App. Div. 2d 466, 280 N.Y.S.2d 
237 (1967). An appeal is now pending before the New York Court of Appeals. In re Sari
sohn, 20 N.Y.2d 747, 229 N.E.2d 706, 283 N.Y.S.2d 112 (1967). In George Campbell 
Painting Corp. v. Reid, the court of appeals upheld the validity of a statute requiring public 
contractors to sign a waiver of immunity before grand juries investigating charges of bid
rigging. Petitioner’s five-year disqualification from bidding on future state contracts was 
affirmed. 20N.Y.2d 370, 229 N.E.2d 602,283 N.Y.S.2d 31 (1967).

7 Garrity v. New Jersey, 385 U.S. 493 (1967); Spevack v. Klein, 385 U.S. 511 (1967).
8 20 N.Y.2d at 230, 229 N.E.2d at 186, 282 N.Y.S.2d at 490, quoting Nelson v. County 

of Los Angeles, 362 U.S. 1, 7 (I960). The charge of insubordination was based upon a series 
of cases not dealing with immunity statutes which find that state employees have a duty to 
discuss their official actions with frankness and candor. E.g., Nelson v. County of Los Angeles, 
362 U.S. 1 (I960); Christal v. Police Comm’n, 33 Cal. App. 2d 564, 92 P.2d 416 (1939); 
Cunningham v. Civil Serv. Comm’n, 48 Hawaii 278, 393 P-2d 155 (1964).

9 Bailey v. Richardson, 86 U.S. App. D.C. 248, 182 F.2d 46 (1950), aff’d by an equally 
divided Court, 341 U.S. 918 (1951); Goldway v. Board of Higher Educ., 178 Misc. 1023, 37 
N.Y.S.2d 34 (Sup. Ct. 1942).

10 E.g., United Pub. Workers v. Mitchell, 330 U.S. 75 (1947) (classified federal employees 
prohibited from engaging in political activities); Dorchy v. Kansas, 272 U.S. 306 (1926) 
(state may prohibit certain strikes by public employees); McAuliffe v. Mayor of New Bedford, 
155 Mass. 216, 29 N.E. 517 (1892) (city may prohibit police officers from soliciting political 
contributions), criticized, Garrity v. New Jersey, 385 U.S. 493 (1967).

The imposition of conditions upon employment has been rationalized on the ground that 
the privilege may be withheld in its entirety. See, e.g., Stephenson v. Binford, 287 U.S. 251 
(1932); Fox River Co. v. Railroad Comm’n, 274 U.S. 651 (1927); Canteline v. McClellan, 282 
N.Y. 166, 25 N.E.2d 972 (1940). This conclusion, however, has been criticized as the

Courts have traditionally recognized the power of federal, state, and 
local governments to impose conditions upon the privilege9 of public 
employment.10 The state may not, however, exact conditions which are 
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so unconscionable as to violate the constitutional rights of its employees.11 
The constitutionality of a condition is decided by determining whether 
it is reasonably related to insuring the performance sought by the state 
in granting the privilege.12

product of faulty logic. French, Unconstitutional Conditions: An Analysis, 50 GEO. L.J. 234 
(1961).

nKeyishian v. Board of Regents, 385 U.S. 589, 605-06 (1967); Baggett v. Bullitt, 377 
U.S. 360 (1964); Cramp v. Board of Pub. Instruction, 368 U.S. 278 (1961); Shelton v. Tucker, 
364 U.S. 479 (1960); Slochower v. Board of Higher Educ., 350 U.S. 551 (1956); Wieman v. 
Updegraff, 344 U.S. 183 (1952); see Ratner, Consequences of Exercising the Privilege Against 
Self-Incrimination, 24 U. Chi. L. Rev. 472, 494-95 (1957).

12 Slochower v. Board of Higher Educ., 350 U.S. 551 (1956); see Hale, Unconstitutional 
Conditions and Constitutional Rights, 35 COLUM. L. Rev. 321 (1935).

13 E.g., La. Const, art. 14, § 15(F)(1); N.Y. Const, art. I, § 6.
14 E.g., Cal. Gov't Code Ann. § 1028.1 (West 1966); D.C. Code Ann. § 1-319 (1967); 

N.J. Stat. Ann. § 2A:81-17.1 (Supp. 1967).
13 See, e.g., Nelson v. County of Los Angeles, 362 U.S. 1 (I960); Wilson v. United States, 

221 U.S. 361 (1911); Drury v. Hurley, 339 Ill. App. 33, 88 N.E.2d 728 (1949), cert, denied, 
339 U.S. 983 (1950).

This doctrine has been expressed in several ways:
(1) that it is incongruous to permit one holding public office to obstruct inquiry into 

public affairs, Drury v. Hurley, supra-, Koral v. Board of Educ., 197 Mise. 221, 94 N.Y.S.2d 
378 (Sup. Ct. 1950); Goldway v. Board of Educ., 178 Mise. 1023, 37 N.Y.S.2d 34 (Sup. Ct. 
1942); see Note, Mandatory Dismissal of Public Personnel and the Privilege Against Self- 
Incrimination, 101 U. PA. L. REV. 1190 (1953);

(2) that refusal to give the requested information is a clear violation of the duty im
posed upon an employee by his employment, Christal v. Police Comm’n, 33 Cal. App. 2d 564, 
92 P.2d 416 (1939); see Drury v. Hurley, supra-, Souder v. Philadelphia, 305 Pa. 1, 156 A. 245 
(1931);

(3) that every citizen has the right to exercise his constitutional rights but has no con
stitutional right to remain a public employee, McAuliffe v. Mayor of New Bedford, 155 Mass. 
216, 29 N.E. 517 (1892);

(4) that the state, as fiduciary of the public trust, is obliged to dismiss recalcitrant 
employees, Scholl v. Bell, 125 Ky. 750, 102 S.W. 248 (1907).

16 “There are few employments for hire in which the servant does not agree to suspend his 
constitutional rights of free speech as well as of idleness .... The servant cannot complain as 
he takes employment on the terms which are offered him.” McAuliffe v. Mayor of New Bed
ford, 155 Mass. 216, 220, 29 N.E. 517, 518 (1892) (Holmes, J.); see Adler v. Board of Educ., 
342 U.S. 485, 492 (1952).

17 Where no criminal penalty can attach to the giving of testimony, such testimony clearly 

When a public employee insists upon exercising a constitutional 
privilege inconsistent with the obligations of his employment, the consti
tutions13 and statutes14 of many states subject him to dismissal. Such 
enactments condition public employment upon the waiver of the privilege 
against self-incrimination during grand jury investigations. This condi
tion has been upheld on the grounds that the duties engendered by such 
employment override a witness’ right to seek shelter in the Constitu
tion,1'* or that a public employee voluntarily assumes the duties and con
ditions of his employment.16 17

A state may also force its employees to relinquish their right to re
main silent by displacing the privilege with a grant of immunity.1 ' Since 
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nothing said by the witness will expose him to later prosecution, the 
privilege necessarily ceases. These immunity statutes have been adopted 
by the states in order to investigate their employees’ fitness for public 
service18 and to obtain testimony related to certain crimes for which evi
dence might not otherwise be available.19 In an apparent effort to prose
cute employees on the basis of such disclosures,20 New York has adopted 
a statute which requires, upon penalty of job forfeiture, a waiver of im
munity from prosecution.21 Discharge of an "immune” employee who 
violates his duty to reveal information reflecting his fitness for office may 
be salutary, but dismissal for refusing to waive immunity from prosecu
tion is a different matter. Recent Supreme Court holdings in Garrity 
v. New Jersey22 23 and Spevack v. Klein,22 although not directly in point, 
mirror these considerations.

cannot be incriminating. Murphy v. Waterfront Comm’n, 378 U.S. 52 (1964); Ullman v. 
United States, 350 U.S. 422 (1956); Hale v. Henkel, 201 U.S. 43 (1906); Brown v. Walker, 
161 U.S. 591 (1896); Counselman v. Hitchcock, 142 U.S. 547 (1892); McKay, Self-Incrimina
tion and. the New Privacy, 1967 SUP. Cr. Rev. 193. For a complete listing of state and fed
eral immunity statutes, see 8 J. WIGMORE, Evidence § 2281 (J. McNaughton ed. 1961).

In Counselman v. Hitchcock, the Court held that a witness before a grand jury is entitled 
to assert his privilege against self-incrimination unless he is given immunity from prosecution 
coextensive with his fifth amendment right. 142 U.S. 547, 585-86 (1892). Thus, not only 
the grand jury testimony itself but all fruits of such testimony are inadmissable at a later crim
inal proceeding. Whether absolute immunity from prosecution is necessary, however, is doubt
ful. See Murphy v. Waterfront Comm’n, 378 U.S. 52, 92 (1964) (White, J., concurring).

18 S'«« Garner v. Board of Pub. Works, 341 U.S. 716 (1951).
19 Mr. Justice White, in his concurrence to Murphy v. Waterfront Comm’n, indicates that 

such crimes include political bribery, extortion, gambling, consumer frauds, liquor violations, 
commercial larceny, and racketeering. 378 U.S. 52,94-95 (1964).

20 Note, Mandatory Dismissal of Public Personnel and the Privilege Against Self-lncrim- 
ination, 101 U. Pa. L. Rev. 1190, 1191 n.ll (1953).

21 N.Y. Penal Law § 2446 (1909) (repealed Sept. 1, 1967; to be treated in New York 
Code of Criminal Procedure).

Courts have traditionally construed such provisions as anticipatory waivers of the privilege 
against self-incrimination. Drury v. Hurley, 339 Ill. App. 33, 88 N.E.2d 728 (1949), cert, 
denied, 339 U.S. 983 (1950); see In re Grae, 282 N.Y. 428, 26 N.E.2d 963 (1940). They 
have upheld dismissal for refusal to waive immunity on the same grounds which justify dis
charge for refusal to waive the privilege itself. Drury v. Hurley, supra-, see notes 15-16 supra 
and accompanying text.

22 385 U.S. 493 (1967)(5-4 decision).
23 385 U.S. 511 (1967)(4-1-4 decision; Fortas, J., concurring).
24 3 85 U.S. at 500. No immunity statute was applicable to the petitioner.

In Garrity, a policeman was told that a state statute required his re
moval from office should he refuse to waive his privilege against self
incrimination. The officer testified and his testimony was later used 
against him in criminal proceedings. The Court held that statements 
obtained under threat of removal from office constitute coerced testimony 
whose use in subsequent criminal proceedings is prohibited by the four
teenth amendment.24
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In Spevack, a lawyer was disbarred for his refusal to produce certain 
financial records and testify at a judicial inquiry. His sole defense was 
that producing the records and giving testimony would tend to incrimi
nate him. A plurality of the Court held the disbarment to be violative 
of petitioner’s fifth amendment privilege against self-incrimination2'’ be
cause the "dishonor of disbarment and the deprivation of livelihood” 
penalized the petitioner’s assertion of his constitutional right to remain 
silent.“6 Mr. Justice Fortas, in a concurring opinion, distinguished a 
lawyer’s right to remain silent from "that of a public employee who is 
asked questions . . . relating to the performance of his official duties . . . 
which he undertook faithfully to perform as part of his employment by 
the State.”25 26 27 He acknowledged, however, that it is "quite a different 
matter” for the state to prosecute a public employee on the basis of testi
mony given under the "lash” of impending job forfeiture.28

25 385 U.S. at 514, citing Malloy v. Hogan, 378 U.S. 1 (1964).
26 Id.
2i Id. at 519.
28 Id. at 519-20.
29 20 N.Y.2d at 230, 229 N.E.2d at 186, 282 N.Y.S.2d at 489. The court failed to specify 

which provisions it felt had been invalidated.
30 378 U.S. 1 (1964). The Court held that the fourteenth amendment prohibits state in

fringement of the privilege against self-incrimination just as the fifth amendment prevents 
the federal government from denying the privilege. Id. at 8; see Brief for Petitioner at 5-6, 
Gardner v. Broderick, 27 App. Div. 2d 800, 279 N.Y.S.2d 150 (Sup. Ct. 1966).

In a companion case, the Court held that a state witness may not be compelled by a statu
tory grant of immunity to give testimony which may be incriminating under federal law. 
Murphy v. Waterfront Comm’n, 378 U.S. 52, 79-80 (1964). In order to implement this con
stitutional rule extending the protection afforded by the privilege against self-incrimination, 
the federal government was proscribed from making prosecutorial use of the compelled testi
mony and its fruits.

The Gardner court briefly considered Garrity, finding that the case 
had invalidated provisions of New York’s constitution and the city char
ter, but had no bearing on the issue at hand.29 30 Spevack also received 
scant recognition; the court distinguished the case on the ground that the 
Supreme Court did not prohibit the discharge of public employees—as 
opposed to attorneys—who refuse to explain their conduct.

To the contrary, the holdings of Garrity and Spevack are directly ap
plicable. The constitutional problem confronting the Gardner court 
arises when state law requires public employees to sign a waiver of im
munity before testifying. In effect, since such waiver exposes him to 
criminal prosecution based upon his testimony, the witness is being asked 
to renounce his privilege against self-incrimination. In refusing to sign 
the waiver, Gardner had relied upon Malloy v. Hogan™ in which the 
Supreme Court had declared that a person has the right "to remain silent 
unless he chooses to speak in the unfettered exercise of his own will, and 
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to suffer no penalty ... for such silence.”31 Garrity and Spevack de
lineate these concepts of coercion and penalty. Spevack extends "pen
alty” beyond its criminal connotations to include "any sanction which 
makes assertion of the Fifth Amendment privilege 'costly’ ”32 including 
the loss of livelihood33 or disqualification from office or a position of 
trust.34 35 Gardner’s discharge clearly fits within this concept of penalty.30

31 Malloy v. Hogan, 378 U.S. 1, 8 (1964).
32 385 U.S. at 515, citing Griffin v. California, 380 U.S. 609, 614 (1965).
33 W. at 515-16; see United States v. Lovett, 328 U.S. 303, 306 (1946); Frost Trucking 

Co. v. Railroad Comm’n, 271 U.S. 583, 593 (1926).
34 Cummings v. Missouri, 71 U.S. (4 Wall.) 277, 320 (1866).
35 Notwithstanding concurring Mr. Justice Fortas’ distinction in Spevack between public 

employees and lawyers, "policemen ... are not relegated to a watered-down version of con
stitutional rights.” Garrity v. New Jersey, 385 U.S. 493, 500 (1967). Acknowledging ar
guendo that a police officer’s duty as an employee of the state is greater than a lawyer’s duty 
as licensee, his discharge for refusing to waive the privilege against self-incrimination remains 
a penalty. The reasoning of Spevack should "seemingly apply with equal persuasiveness in 
the case of public employees.” Spevack v. Klein, 385 U.S. 511, 531 n.f (1967)(White, J., 
dissenting).

36 The court reasoned that Garrity applied only to testimony which had been compelled by 
threat of discharge, and that Gardner gave no testimony which the holding could render inad
missible. 20 N.Y.2d at 230-31,229 N.E.2d at 186,282 N.Y.S.2d at 489-90.

37 385 U.S. at 496, quoting Stevens v. Marks, 383 U.S. 234, 243 (1966), quoting Frost 
Trucking Co. v. Railroad Comm’n, 271 U.S. 583, 593 (1926); ci. Spevack v. Klein, 385 U.S. 
511, 516 (1967).

38 Gardner "was requested to sign a limited waiver of immunity—'to waive immunity from 
prosecution’ for any misconduct in office disclosed by his testimony—as provided in section 
1123 of the New York City Charter.” 20 N.Y.2d at 229, 229 N.E.2d at 185, 282 N.Y.S.2d 
at 488.

38 The Gardner court failed to realize that the Garrity holding "frustrates in advance any 
effort to compel admissions which could be used to obtain a criminal conviction.” Garrity v. 
New Jersey, 385 U.S. 493 (1967), and Spevack v. Klein, 385 U.S. 511, 531 (1967) (White J., 
dissenting).

40 Clearly, dismissals under unconstitutional provisions are invalid. See, e.g., Keyishian 

The error of the Gardner court is revealed by its cursory treatment 
of Garrity. Since Gardner refused to testify, the court deemed the Gar
rity exclusionary rule irrelevant.36 37 38 This reading of the case is too nar
row. Garrity asserts that any waiver in response to the threat of dis
charge is involuntary because it is a choice between the lesser of two 
evils: self-incrimination or job forfeiture—the "rock and the whirl
pool.”3' Gardner was faced with the threat of discharge; had he waived 
immunity from prosecution, under Garrity his waiver would have been 
involuntary and his subsequent testimony would have been inadmissible. 
The state waiver of immunity provisions, however, purported to render 
such testimony admissible.33 These provisions directly conflict with Gar
rity s interpretation of the fifth amendment privilege and are therefore 
unconstitutional.39 Gardner was dismissed for refusing to comply with 
these unconstitutional provisions.40
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The court compounded its error by relying upon cases antedating 
Garrity and Spevack which justified dismissal for failure to supply "in
formation which the public had a right to know and the petitioner was 
under a duty to reveal.”11 Granted, a state may secure information rele
vant to its employees’ conduct, but it may not also use threats of discharge 
to coerce information and thus facilitate the prosecution of an em
ployee.1" Notwithstanding the New York court’s rationale, Gardner’s 
recalcitrance rested upon his accurate understanding41 42 43 44 that the state was 
not merely seeking information, but was also seeking by threat of dis
charge to compel him to expose himself to prosecution based upon his 
testimony.14 Since Garrity clearly prohibits this, Gardner justifiably re
fused to waive immunity.

v. Board of Regents, 385 U.S. 589 (1967); Torcaso v. Watkins, 367 U.S. 488 (1961); Wieman 
v. Updegraff, 344 U.S. 183 (1952).

41 20 N.Y.2d at 230, 229 N.E.2d at 186, 282 N.Y.S.2d at 490; cases cited note 8 supra.
42 See Garrity v. New Jersey, 385 U.S. 493, 496-98 (1967); cf. Boyd v. United States, 116 

U.S. 616 (1886).
43 Brief for Petitioner at 10-11, Gardner v. Broderick, 27 App. Div. 2d 800, 279 N.Y.S.2d 

150 (Sup. Ct. 1966).
44 Id.-, see Letter from Peter D. Andreoli, Ass’t District Attorney of the County of New 

York, to Vincent L. Broderick, Police Commissioner of the City of New York, Aug. 6, 1965, 
included in appendix to Brief for Petitioner at A5, Gardner v. Broderick, 27 App. Div. 2d 800, 
279 N.Y.S.2d 150 (Sup. Ct. 1966).

45 "A waiver is ... an intentional relinquishment or abandonment of a known right or 
privilege. The determination of whether there has been an intelligent waiver . . . must de
pend, in each case, upon the particular facts . . . .” Johnson v. Zerbst, 304 U.S. 458, 464 
(1938); see Gideon v. Wainright, 372 U.S. 335 (1963); Carnley v. Cochran, 369 U.S. 506 
(1962); Fink, The Privilege Against Self-Incrimination—A Critical Reappraisal, 13 W. RES. 
L. Rev. 722, 732 (1962).

46"[I]f there is a change in . . . decisional law before final judgment is entered, the ap
pellate court must 'dispose of [the] case according to the law as it exists at the time of final 
judgment, and not as it existed at the time of appeal.’ ” Note, Prospective Overruling and 
Retroactive Application in the Federal Courts, T\. Yale L.J. 907, 912 (1962), citing Montague 
v. Maryland, 54 Md. 481, 483 (1880); see Vandenbark v. Owens-Ill. Glass Co., 311 U.S. 538, 
543 (1941); cf. Schooner Peggy, 5 U.S. (1 Cranch) 102, 108-10 (1801). But cf. People v. 
Wheatman, 53 Mise. 2d 730, 279 N.Y.S.2d 787 (Sup. Ct. 1967)(G<zm7y exclusionary rule 
held to apply prospectively).

Furthermore, because Gardner’s refusal antedated the Garrity deci
sion, the officer was not aware that he could testify with impunity, the 
threat of discharge rendering inadmissible in a criminal proceeding any 
testimony he might give. Garrity added a refinement to the concept of 
a voluntary waiver which became a part of the privilege and is relevant 
to a witness’ ability to execute a knowing, intelligent waiver.45 46 The 
New York Court of Appeals was the only state agency which could 
have taken judicial notice of the import of Garrity and applied it ac
cordingly;40 it was not free to assume that Gardner would have been 
adamant in his refusal despite the added protection afforded by the 
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Supreme Court.1, Instead of Gardner’s dismissal being affirmed, the 
case should have been remanded to the trial court for a determination of 
whether the officer, being cognizant of the protection afforded by Gar
rity, would be willing to reveal the information the grand jury had a 
legitimate interest in securing.47 48

47 Cf. Stevens v. Marks, 383 U.S. 234 (1966); Raley v. Ohio, 360 U.S. 423 (1959).
48 A similar procedure was followed by the Court in Murphy v. Waterfront Comm’n, 

where the Court upheld petitioners’ refusal to speak under a state grant of immunity because 
of the possibility of federal prosecution based upon their testimony. After removing the fear 
of federal prosecution by its decision, the Court stated:

It follows that petitioners here may now be compelled to answer the questions 
propounded to them. At the time they refused to answer, however, petitioners had 
a reasonable fear . . . that the federal authorities might use the answers against them 
in connection with a federal prosecution. We have now . . . held that the Federal 
Government may make no such use of the answers. Fairness dictates that petitioners 
should now be afforded an opportunity, in light of this development, to answer the 
questions.

378 U.S. 52, 79-80 (1964)(Goldberg, J.).
If, upon remand, the state insists that Gardner must testify or be discharged, it must first 

grant Gardner statutory immunity from criminal prosecution because the Garrity exclusion
ary' rule is apparently not comparable to an affirmative grant of immunity. See Mansfield, 
The Albertson Case: Conflict Between the Privilege Against Self-Incrimination and the Gov
ernment’s Need for Information, 1966 SUP. Ct. Rev. 103, 162-65.

49 In Slochower v. Board of Higher Educ., the Supreme Court held that an employee may 
not be dismissed for refusing to answer questions wholly unrelated to the performance of his 
official duties and unnecessary for the determination of his qualifications. 350 U.S. 551, 552- 
59 (1956).

50 Such discharge is valid whether or not the employee has waived immunity. If there is 
no waiver or if the waiver is invalid, i.e., involuntary or without full knowledge of its contents, 
the witness still has immunity and his statements cannot possibly be incriminating. If, on the 
other hand, the waiver is valid, the witness has voluntarily agreed to assume the risk of pos
sible prosecution. Regan v. New York, 349 U.S. 58 (1955). In light of Garrity, however, it 
is doubtful that a voluntary waiver at a disciplinary proceeding is possible.

51 In order to be valid, grants of immunity must be coextensive with the privilege against

By a logical extension of Garrity and Spevack, governing bodies may 
neither threaten their employees with discharge in order to exact a 
waiver of immunity, nor carry out that threat if an employee refuses to 
comply. These decisions, however, still would allow the state to dismiss 
an employee who has been granted immunity but who has refused to dis
close information pertinent49 to his qualifications or to the propriety of 
his conduct.50 Since the grant of immunity displaces the recalcitrant 
employee’s right to remain silent, his dismissal does not penalize the as
sertion of a constitutional right—which Spevack condemns—and he 
has not been forced to give incriminating testimony—which Garrity pro
hibits.

The repercussions of these recent Supreme Court decisions, brought 
to fruition in Gardner v. Broderick, are as follows: (1) when the state 
threatens to discharge its employees if they refuse to answer, questions 
relating to official conduct, it must advise them that they have been 
granted statutory immunity;51 (2) if the employee refuses to testify after 
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being apprised of his immunity, the state may dismiss him accordingly;0"’ 
and (3) if the immune employee testifies and reveals acts of misconduct, 
the state may dismiss him on the basis of such testimony.53

Such guidelines will strike a fair balance between the power of the

self-incrimination. See note 17 supra. Objectively, the immunity must render the compelled 
testimony and its fruits inadmissible. Subjectively, one asked to execute a waiver must be 
aware of the effectiveness of the immunity bejore he is required to waive his right to remain 
silent. Stevens v. Marks, 383 U.S. 234, 246 (1966); Raley v. Ohio, 360 U.S. 423 (1959)- 
Neither contempt proceedings nor dismissal is valid unless the individual has been given an 
opportunity to make a knowing, intelligent waiver.

52 “It is also important that [the] . . . right to stand silent under the Fifth Amendment not 
be confused with [one’s] duty to go forward with the evidence when a prima facie case has 
been made against him” in a disciplinary proceeding. Niles & Kaye, Spevack v. Klein: Mile
stone or Millstone in Bar Discipline?, 53 A.B.A.J. 1121, 1123 (1967). Hence, if before being 
questioned, a public employee has been confronted with damaging evidence, his refusal to 
speak may allow that evidence to stand unrebutted as grounds for dismissal.

The state’s obligation to dismiss a recalcitrant employee holding a position of trust has 
been deftly illustrated:

Suppose a secret murder had been committed, and the police on that beat, when asked 
about it, should say, “I decline to answer for fear of incriminating myself.” This . . . 
would protect the witness from answering; but how long would it justify his reten
tion on the roll of the police? What would be thought of those who left the public 
safety in his hand longer than it would require to discharge him?

Scholl v. Bell, 125 Ky. 750, 796, 102 S.W. 248, 261-62 (1907).
53 It has been suggested that the states should not be able to discharge an immune witness 

for misconduct disclosed by his grand jury testimony. The most common argument is that, 
to be coextensive with the privilege, immunity must not place a witness in a worse position 
than he would have been in had he remained silent. An immune witness forced to reveal 
deeds which would justify discharge, loss of citizenship, expulsion from a labor union, or pub
lic disgrace is in a worse position than a witness allowed to remain silent and thereby avoid 
such sanctions. Ullman v. United States, 350 U.S. 422, 440 (1956)(Douglas, J., dissenting).

This argument was expressly rejected in Ullman v. United States, where the Supreme 
Court held that the immunity given need only remove those fears which would justify invoca
tion of the fifth amendment. Id. at 431. The Court said: “The interdiction of the Fifth 
Amendment operates only where a witness is asked to incriminate himself—in other words, to 
give testimony which may possibly expose him to a criminal charge. But if the criminality 
has already been taken away, the Amendment ceases to apply.” Id., quoting Hale v. Henkel, 
201 U.S. 43, 67 (1906); see Brown v. Walker, 161 U.S. 591 (1896).

The protection of the fifth amendment has not been extended to cover the imposition of 
remedial—as opposed to criminal—sanctions. See Pfitzinger v. United States Civil Serv. 
Comm’n, 96 F. Supp. 1, 2-3 (D.N.J. 1951); cf. United States v. Murdock, 284 U.S. 141 (1931); 
Boyd v. United States, 116 U.S. 616, 633 (1886). But see Spevack v. Klein, 385 U.S. 511 
(1967). In In re Delehanty, New York courts specifically held that police officers may not 
avoid testifying merely on the basis that their testimony might subject them to job forfeiture 
but not to criminal charges. 280 App. Div. 542, 115 N.Y.S.2d 614, aff’d, 304 N.Y. 725, 727, 
108 N.E.2d 46 (1952). In addition, the New York Court of Appeals recently held that law
yers may be disbarred on the basis of testimony usable only in disciplinary proceedings: "nei
ther Garrity nor Spevack confers upon them a constitutional privilege to withhold evidence 
which cannot lead to criminal prosecution and bears only upon their right to continue to 
practice law." Zuckerman v. Greason, 20 N.Y.2d 430, 438-39, 231 N.E.2d 718, 721, 285 
N.Y.S.2d 1, 6 (1967).

The right of states to inquire into the public conduct of their employees must be balanced 
with the right of the employees to be free from self-incrimination. It is true that immune 
employees who must testify and may be discharged on the basis of their disclosures are not 
protected as completely as those who are not immune and need not testify at all. This consid
eration is overridden by the necessity of ferreting out disloyal public officials and removing 
them from positions of public trust. See Scholl v. Bell, 125 Ky. 750, 102 S.W. 248 (1907). 
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state and the rights of the individual: the state, by threat of discharge, 
may request its employees to divulge information pertaining to official 
misconduct, but, in exchange, it must forfeit its right to prosecute the 
employee on the basis of the incriminating testimony and its fruits.



BOOK REVIEWS
Neiderhoffer, Arthur. Behind the Shield. Garden City, N. Y.: 

Doubleday & Co., 1967. Pp. 253. $5.95.

The police stand out in bold relief as frontliners in the handling of 
some of the most critical problems of our time. Neiderhoffer’s1 presen
tation of the police system in a large urban setting with its method of 
internal organization, recruitment, training, role playing, etc., inescapably 
raises the question of whether such a system is capable of doing the job 
entrusted to it. Neiderhoffer does not answer this question. The grim 
impact of the materials he presents raises serious doubts that the system 
can succeed.

1 Neiderhoffer is uniquely qualified to write on this subject, having spent close to twenty 
years on the New York City Police Force, starting as a foot patrolman and retiring with the 
rank of lieutenant. He later received his Ph.D. in sociology and is now Professor of Sociology 
and Anthropology at the John Jay College of Criminal Justice at the City University of New 
York.

2 The President’s Commission on Law Enforcement and Administration of 
Justice, Task Force Report: The Police 3 (1967) [hereinafter cited as Task Force Re
port].

3 2 L. Radzinowicz, A History of English Criminal Law 205-11 (1957). 3 L. 
Radzinowicz 1-8, 89-107, 311-12, 417-26 (1957).

4 Task Force Report at 4.
s Id. at 5.
6 112 CONG. REC. 5146 (daily ed. March 9, 1966) (President’s Message to Congress).

The police have always had a serious problem of identification and 
acceptance in a democratic society. English history illustrates strong 
antipathy to public police forces.2 Despite public alarm over what ap
peared to be a mounting crime problem, for a long period the English 
rejected the continental model of police systems and promoted instead a 
system of private watchguards employed by individual citizens and busi
ness groups.3 The metropolitan police department of London actually 
came into existence only as recently as the early 19th century;4 public po
lice departments developed in this country at about the same time.5 But, 
from the very beginning it was apparent that police organizations were 
begrudgingly formed and never given a prestigious place in the com
munity. The police were unpopular and mistrusted, and Gilbert and 
Sullivan’s familiar line, "the policeman’s lot is not a happy one,” has re
mained an appropriate commentary.

Neiderhoffer’s study of police is especially significant because of the 
present day issues of criminal justice. Once again we appear to be in a 
period of alarm over crime; indeed, a widespread belief exists that our 
big cities have lost control over crime.6 Recent findings of two crime

823
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commissions appointed by the President,7 identify the deteriorating social 
conditions of the city as the root cause of major crimes of violence, popu
larly known today as street crime.8 These findings make it clear that, 
although the police might be effective in identifying and apprehending 
law violators, they have little or no control over crime causation or, in 
other words, the crime rate. The poverty conditions in the ghettos also 
produce mass social unrest, resulting in protest, riots, and acts of civil 
disobedience. Many of these acts have created threats to life and prop
erty requiring police responses in a setting different from criminal activ
ity familiar to police.9

7 One for the Nation : The President’s Commission on Law Enforcement and Administra
tion of Criminal Justice; and one for the District of Columbia: President’s Commission on 
Crime in the District of Columbia.

8 The President’s Commission on Law Enforcement and Administration of 
Justice, The Challenge of Crime in a Free Society 6 (1967) [hereinafter cited as 
President’s Commission Report] ; President’s Commission on Crime in the District 
of Columbia, Report 793-849 (1966).

9 See Howard, Mr. Justice Black: The Negro Protest Movement and the Rule of Law, 53 
VA. L. Rev. 1030 (1967).

10 President’s Commission Report at 46-49, 187-209.
n Id. at 191.
12 This first half of the book is presented in a chatty, anecdotal manner based more likely 

on the author’s own experience as a policeman than on any empirical studies later referred to.
13 a. Neiderhoffer, Behind the Shield 38 (1967) [hereinafter cited as Neiderhof

fer].

In addition, the crime commission reports emphasize that organized 
professional crime now stands as an even greater menace to life and prop
erty than the more familiar and more widely feared street crime.10 Police 
departments have been singularly ineffective in this area of crime, partly 
because of the varying degrees of corruption afflicting most large city 
police departments at various levels.11 The competence of modern day 
police systems has further been challenged by recent judicial restatements 
of procedural safeguards which call for rejection of a number of old-time 
police practices once occupying a prominent place in the police rule book. 
Faced with this multitude of problems, we constantly turn to the police, 
expecting that they should act expertly and professionally in protecting 
the community as well as individual rights; but too often we find them 
to be lacking.

Neiderhoffer attempts to pull back the veil of the secret society of 
police in order to reveal its internal make up. The presentation is disor
ganized, uneven in its style, beginning somewhat informally as an essay 
on how recruits get into the police department and what happens to them 
along the way.12 The picture is one of low-grade recruiting and heavy 
screening on top, which assures, in Neiderhoffer’s own words, the bring
ing in of "the medium and mediocre.”13 The successful applicant is typi
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cally a youth from a working class family, of excellent physical condition, 
with a moral and character background which is as "clean as a hound’s 
tooth.” He is strongly conservative in his views, has a high school edu
cation, and seeks police work for reasons of security, adventure, and the 
allure of the uniform.14

14 A surprisingly low percentage of applicants make it. In New York City only 15% of 
the applicants were selected, in Tuscon, Arizona, 6%, and in Los Angeles only 4%. Id. at 
35-36.

15 Neiderhoffer administered a questionnaire to 220 policemen, asking them to rank re
sponses to a number of aspects of police work, relationships among the ranks, and public at
titudes toward police. Id. at 188-92.

16 He labelled 56% of all patrolmen as cynics. The percentage of cynics was higher (64%) 
among patrolmen with two to twelve years on the force, but levelled off to 46% among patrol
men with 13 to 19 years on the force. Whereas only 3% of the recruits scored as cynics, the 
rest of the sample, made up of patrolmen, detectives, and superior officers, ranked between 
40 to 64% as cynics. Id. at 231-34.

™ld. at 193-94.

Neiderhoffer discusses two evils that stalk police work and help pro
duce the poor public image of police resulting in a lack of community 
confidence in the police: police cynicism and authoritarianism. By dem
onstrating that the police system itself makes a policeman cynical and 
authoritarian, Neiderhoffer refutes the argument that the police system 
attracts personalities who are already cynical and authoritarian before be
coming policemen. He presents a full report of a study he conducted in 
1962 on police cynicism.15 His hypothesis was that, although a minimal 
amount of cynicism inhered in the recruit upon entering, it mushroomed 
on his way through the academy and during his first years as a patrolman. 
Neiderhoffer claims that his analysis of the findings established that this 
hypothesis was basically correct and that cynicism developed after the re
cruit entered the police department, reaching a high point between five 
and ten years of service and thereafter tended to level off.16 *

Putting aside his findings from the answers to his questionnaire, there 
is nothing in Neiderhoffer’s description of his project to explain how he 
constructed this hypothesis in the first place. He offers no discussion as 
to why he thought it would be true, nor an analysis to account for its 
accuracy. This strongly suggests that the hypothesis was created after 
the study.

Added to this is a serious omission in Neiderhoffer’s description of 
his sample which could jeopardize the validity of the entire study. He 
mentions a sample,1' but does not describe how he got this sample. He 
says it is difficult to get police to talk, but in all fairness he should offer 
the reader some opportunity to evaluate the degree of bias of those who 
responded and those who did not. We do not even know if he attempted 
a stratified randomization. All we know is that he got X number of one 
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type, Y number of another, etc. It could be that he simply approached 
policeman after policeman until he thought he had a sufficient number. 
It is critically important to know how many refused to respond and what 
his sampling method was.

Neiderhoffer is more persuasive in his refutation of a widely held 
view that police officers are frustrated dictators, attracted to police service 
in order to vent their aggressive or neurotic disposition.18 19 Using certain 
standards for measurement of authoritarianism, such as the F (Fascist) 
scale developed by T. W. Adorno, et al.™ he demonstrates that the re
quirements of the traditional police function today, especially with regard 
to the patrolman and the detective, necessarily shape the policeman into 
the mold of the authoritarian.20 He finds nothing especially significant 
or peculiar about the background of the typical police recruit that fore
casts authoritarian behavior.21 Neiderhoffer’s findings, therefore, consti
tute a serious indictment of the police system itself. For, according to his 
analysis, the police system takes healthy, enthusiastic, and generally dedi
cated young men and turns them into cynics and authoritarians. This is 
devastating in the face of the increasingly more professional demands on 
police produced by the multiple crises of present day urban life. ■

18 This section of the book is not drawn from his own study, but constitutes an application 
of other reported studies of police and the authoritarian personality.

19 T. Adorno, E. Frenkel-Brunswick, D. Levinson and R. Sanford, The Author
itarian Personality 228 (1950).

20 Illustrative of how police work itself shapes the policeman into the role of authoritarian 
is Neiderhoffer’s reference to police duty symbols such as: Arrest! Summons! Warn! Regu
late! Direct! Disperse! Prevent! Use necessary force! Hold for investigation! Take into 
custody! Neiderhoffer at 105.

21 In perhaps the most interesting and analytical part of the book (pp. 103-51), Neider
hoffer applies the findings of the published research of others to the characteristics of the typi
cal police recruit, e.g., sex, age, religion, physique, intelligence and education, motivation, and 
social class, and develops his thesis that the police recruit is not an authoritarian to begin with, 
but is made one by the police system.

Even discounting the prevalence of cynicism and authoritarianism in 
the police force, Neiderhoffer’s description of recruiting methods and 
training programs in a large city police department holds little promise 
for the development of the kind of professional police agencies needed 
in our country today. He makes constant reference to the goal of pro
fessionalism in the police department, maintaining that college trained 
policemen initiated the effort to upgrade police work towards a profes
sional level. However, at best he establishes that the greatest influx of 
college trained persons in the police department occurred during the de
pression years when police work offered more pay and security than pro
fessions such as the law. Their efforts never really succeeded, due to the 
basic antagonism and conflict on the part of the non-college trained po
licemen who make up the bulk of the force and carry out the more tradi
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tional police functions of patrol and detective work. It is true, as Neider- 
hoffer says, that today many policemen in a number of big city depart
ments are being given an opportunity to obtain college educations while 
on the force. Nevertheless, these men frequently move into administra
tive positions which make them too remote to exercise influence on the 
men in the front line of police work.

The traditional police practice of starting all recruits at the bottom 
as patrolmen is still employed. Such a practice is incompatible with ef
forts to recruit college trained men into police work. The real step for
ward in professionalizing police departments can only be taken when 
college graduates are offered officer status through lateral entry into the 
police department at attractive ranks. Such a program has been recom
mended by the National Crime Commission,22 but has been met with 
opposition by most police departments, who fear the breakdown of police 
morale. A serious defect in Neiderhoffer’s presentation is that he does 
not make this recommendation. He seems to assume that professional
ism can come about by attracting college graduates at the patrolman level, 
improving internal police training programs, and encouraging upward 
mobility on the basis of merit. Although Neiderhoffer’s assessment of 
police department problems is convincing, his projections for the future, 
although not really defined, seem wedded to present police department 
policies.

22 The President’s Commission Report at 112.

Also reflecting significantly on police professionalism is Neiderhof
fer’s review of police reaction to the decisions of the Supreme Court in 
the area of criminal procedural safeguards. His own evaluation of these 
decisions is that they have not been demonstrated to interfere with ef
fective police work. On the contrary, he predicts that they will result in 
improving police work. He does concede that the police position is gen
erally opposed to these decisions since they appear to cut the ground from 
methods long thought to be proper and essential to crime detection and 
prevention. To Neiderhoffer, the real threat is not the shackling of law 
enforcement, but the probable reinforcement of cynicism among police
men. Each new reversal of hallowed legal principles upon which the 
code of police rests strips some of the majesty from the body of the law 
until at last the law becomes an emperor without clothes.

This view is a sad commentary on police training programs and police 
professionalism because a genuinely professional police training program 
should allow for judicial changes of police procedures as a part of our 
system of government and law enforcement, and should emphasize that 
it is good professional police work to comply with court decisions in en
forcing the criminal law. If, as it appears today, court decisions threaten 
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the self-perceived role of police, resulting in police cynicism, it is clear 
that the police role itself has been poorly defined. Developing a proper 
definition should be the goal and task of police training, not only for 
recruits, but for officers at every level in the department.

Symptomatic of what can only be described as an absence of true pro
fessionalism in the police field is Neiderhoffer’s discussion of two gen
erally unrelated topics: corruption in the police department and police 
antagonism to citizen review boards. Neiderhoffer frankly concedes that 
there is widespread corruption among policemen in the areas of gambling 
and small graft taking. He again relates this form of corruption to po
lice cynicism and the view held by many policemen that police work is a 
business and hence opportunities to "make a buck” are justified. He does 
emphasize that even among policemen who take graft money a distinc
tion is made between the types of graft acceptable. For example, he says 
most policemen strongly condemn accepting money from a narcotics 
pusher.23 Neiderhoffer concludes on the discouraging note that he is con
vinced the forms of graft quietly condoned by most policemen will prove 
impossible to eradicate.

23 For a similar finding, see interview with a New York plainclothesman in S. Dash, R. 
Knowlton and R. Schwartz, The Eavesdroppers, 62 (1959).

* Director, Institute of Criminal Law and Procedure, and Professor of Law, Georgetown 
University Law Center. Former District Attorney for the City of Philadelphia.

Neiderhoffer points out that, in the face of increased complaints of 
police brutality and with the widespread recognition that policemen must 
improve their community relations image, rank and file policemen in big 
city police departments nevertheless will fight to the wall against inde
pendent review of citizen complaints against police. He personally be
lieves that independent citizen review boards can be excellent public re
lations agencies for police departments and can provide significant entries 
into the community for the police. He reviews somewhat disparagingly 
the unfortunate demise of the citizen review board in New York, which 
resulted from what he considers unprofessional attitudes of the New 
York organized police fraternity. But Neiderhoffer should not have been 
surprised on the basis of his description of the anatomy of police depart
ments in a big city—which is the major contribution of his book.

Samuel Dash* *
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Lavine, Richard A. and Hornig, George D. Jr. Manual of Federal 
Practice. New York: McGraw-Hill Book Co., 1967. Pp. 730 
$24.50.

This is a good book. To test that appraisal you do not have to read 
it; only try it out as a work-saving implement in your next federal case. 
But while the manual is not compulsory legal reading, it has the non- 
legal virtue of being readable—and enjoyably so—on a noncompulsory 
basis. Judge Prettyman noted the same attribute in his graceful preface, 
pronouncing the style "spritely and about as readable as the subject per
mits.” The Prettyman preface constitutes a better review than lesser 
critics are likely to produce, but it is a part of the book itself, and thus 
accessible only to those who possess the volume. Since the basic office 
of a review is to obviate such intimate contact with the reviewed work, 
Judge Prettyman must here be double-tracked.

The authors’ introduction describes the manual as a deskbook for the 
busy practitioner. It is that, but more. Its 688 pages of compact, large- 
type text include much top-grade analytical writing on basic problems 
(the federal jurisdiction chapter is notable) and uncommonly crisp ex
position on their solution. How much of the text is original writing of 
Messrs. Lavine and Horning is not clear. A list of acknowledgments 
states that "the sections noted”—comprising all or most of each chapter 
except number six (Pretrial)—are "based upon published material origi
nally written” by other persons who permitted unrestricted use of their 
work, but who are "not necessarily responsible for any views expressed 
in the form in which their materials now appear.” While the original 
writers are identified, their published works are not, and I cannot tell 
how much rewriting Messrs. Lavine and Horning have done. The style 
seems consistent throughout, and the outline tightly logical. If the book 
is a composite structure, the reader has no way of knowing it; the joints 
are invisible.

Coverage extends from the birth of a lawsuit (including prenatal 
care) to the docketing (but not the conduct) of an appeal. The first 
chapter is Jurisdiction. The eighth and last is Taking and Perfecting 
Appeals. The in-between headings are Venue and Transfer, Pleadings 
and Parties, Preliminary Motions, Discovery, Pretrial, and Trial—the 
whole litigation spectrum. The method of search is based mainly on an 
outline at the start of each chapter listing the chapter headings and sub
headings by captions which are usefully informative and sensibly ar
ranged. An end-of-volume index is also included, comprising the only 
shoddy feature of the book. The choice of index captions is monumen
tally stupid: one alphabetical entry is "Arising Under.” The sub-entry
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beneath it is "See Federal Question.” Comparable absurdities abound. 
No table of cases is included, but I do not find the omission a handicap. 
The authors make no effort to spatter their writing with a blizzard of 
citations, but the cases they do cite seem reliably and selectively in point 
and include more than the usual share of Supreme Court and court of 
appeals authorities. Generous reference is made to other texts for sup
plemental reading on virtually all points. Most topics are keyed to Fed
eral Practice and Procedure by William W. Barron and Judge Alexander 
Holtzoff, Moore’s Federal Practice, the Cyclopedia of Federal Procedure, 
and other basic federal-practice references. Law review articles on many 
topics are generously listed.

The authors never neglect the practicalities of litigation. Thus, after 
a general discussion of the principles of state and federal jurisdiction 
and of court options open to the lawyer, the authors remind him that "it 
is always the lawyer’s duty to select the court which is best for his client” 
and outline a variety of tests refreshingly free of textbook piety to help 
him make a strategic choice. Differences in decorum between federal 
and state courts are noted, with the hint that a factor in choosing be
tween them "might well be not only the particular advocate’s 'style’ but 
whether or not his client’s case would best be served by a dry or moist
eyed atmosphere.” On a loftier but still practical plane is a "diversity 
checklist” which dispels much of the fog in which many attorneys lose 
their way when groping for a diversity toehold in a federal tribunal. The 
chapter on discovery is a lucid primer on the weapons in that armory 
and the reasons for selecting or rejecting one or another—or sometimes 
for skipping discovery altogether. Help in avoiding time traps is pro
vided in an appendix labeled "Guide to Time Limits.” Some useful 
warnings are discoverable here. Under the jolting caption, "Statute of 
Limitations Not Tolled by Filing Complaint,” the reader learns that in 
federal practice, "counsel may be certain that the statute of limitations is 
tolled only if plaintiff promptly leaves sufficient copies of the summons 
and complaint . . . with the United States marshal for service on the de
fendants . . . .”

Each chapter has a set of forms, drafted to a no-nonsense pattern of 
austerity. No "Comes now the Defendant and respectfully shows to the 
Court” bombast here. Some simple precepts that should need no em
phasis are emphasized for good measure: “In naming the United States 
as a defendant, describe it simply as 'the United States of America, de
fendant’. It needs no other description.”

The manual is not offered as a complete federal-practice library. It 
calls itself a "how-to-do-it” instrument, designed to aid in the rapid solu
tion of federal-practice problems. "Once an attorney knows the nature 
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of his problem,” the authors say, their book "serves as a guide to other 
sources where complete research can be performed if the problem at 
hand requires deeper study.” That is a fair summation. A reviewer can 
modestly add, as the authors could not, that if a lawyer were to maintain 
a one-book library on federal practice, the Lavine-Horning manual should 
be his choice.

George F. Galland*

* Galland, Kharasch, Calkins & Lippman. LL.B., Harvard, 1934. Member of the New 
York and District of Columbia Bars.



BOOK COMMENTS
Handler, Joel F. The Lawyer and His Community: The Practic

ing Bar in a Middle-Sized City. Madison: The University of 
Wisconsin Press, 1967. Pp. 224. $7.50.

Prairie City is an anonymous midwestern town of about 80,000 in
habitants, 91 of whom are engaged in the practice of law. Professor 
Handler has subjected these lawyers to a painstaking and carefully con
ceived sociological dissection, the result of which is a book full of highly 
reliable and suggestive information about the bar in the middle-sized 
American city.

If it is true that American lawyers have ceased to be the leaders of 
society (and the author’s statistics on political and social involvement 
reinforce this shopworn observation), this study indicates that they have 
at least learned to fit in quite comfortably as ordinary members, in both 
attitude and income. But now that Professor Handler has so accurately 
measured the internal dynamics of this class of talented and very safe 
professionals, his attention might wisely be focused upon what, society 
has come to expect of its lawyers, and how well they fulfill—or shape— 
those expectations. Such a study would more than double an already 
valuable contribution.

West, D. J. The Young Offender. Baltimore: Penguin Books, Inc., 
1967. Pp. 329. $1.45.

This volume attempts to assess the effect of various social, physical, 
and psychological factors on the formation of the personality of the ju
venile offender. It collects and evaluates several English, American, and 
continental studies of the environment, intelligence, physical make-up, 
and social background of the youthful criminal. The studies are pre
sented with great objectivity, with the author taking great care to keep 
the reader aware of methodological shortcomings and the consequent 
limitations upon the conclusions which are drawn. The book ends with 
an evaluation of the British penal system and some suggestions for 
changes in that system.

Since the author’s major area of concentration is delinquency in 
Britain, his work is not fully applicable to many of the problems which 
develop in the setting of the American urban complex. He does ac
knowledge the marked differences between the English youth raised in 
Liverpool and his American counterpart growing up in Harlem. Never
theless, the universality of his findings are impressive, as is his conclusion

832
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that, since no easy answers can be gleaned from the mass of statistics 
and reports on the young offender, there are no specifically definable 
"causes” of delinquency.

Friendly, Alfred and Goldfarb, Ronald. Crime and Publicity, The 
Impact of News on the Administration of Justice. New 
York: The Twentieth Century Fund, 1967. Pp. 335. $5.00.

The authors, a journalist and a trial lawyer, begin with the premise 
that the press, as the agent of public scrutiny, serves an indispensable 
function as society’s major protection against police abuse and corruption 
in a criminal justice system in which many of the participants are elected 
and therefore subject to intense political pressure. They then reason that 
any proposals for reform by directly limiting what the press may publish 
is fraught with dangers and of doubtful validity. Instead, the authors 
contend that the most obvious sources of prejudicial information are the 
police station and prosecutor’s office. Like the Reardon Committee, 
the authors argue that the entire criminal justice system, from judge to 
policeman, must be closely regulated to prohibit the participants from 
revealing any information beyond the basic facts of the defendant’s iden
tity, the offense charged, and the circumstances of his arrest. In addition, 
they recommend an express pronouncement of the press’ duty to report 
completely and immediately the details of the crime itself and would 
permit defense counsel to say more than the exculpatory denial permitted 
him by the Reardon Committee. If the judiciary does put its own house 
in order, the authors contend that most prejudicial information would 
never reach the juror’s eyes and the press would remain free to investi
gate and publish corruption and police abuse, creating subtle community 
pressures on the press to limit "coarse” and sensational treatment of 
criminal cases.

The authors concentrate so effectively on the reforms required in the 
judicial system that they fail to foresee that similar problems will arise 
once these reforms are effectuated. For example, the authors contend 
that newspapers cannot be faulted for publishing a defendant’s previ
ous criminal record when courts routinely admit such evidence. Courts 
do, however, deny admission when the possibility of prejudice outweighs 
the probative force of the evidence. Yet, that protection will mean little 
to the defendant who is facing twelve people who have read of his crim
inal record a week before. Thus, even when the criminal justice system 
reforms itself, free press and fair trial may still be on a collision course 
and the authors may have written an introduction to what will still be a 
long complex debate.
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Federal Defender’s Program of San Diego. Handbook on Criminal 
Procedure in the United States District Court. St. Paul: 
West Publishing Co., 1967. Pp. 344. $7.50.

Although treating in detail the criminal trial procedures in the South
ern District of California, this volume provides a useful and easy-to- 
follow trial manual for criminal practice in any federal court. Various 
members of the San Diego Bar have contributed chapters which sum
marize every step from client interviewing procedures, through pretrial, 
and to the details of trial conduct. Of special aid to the neophyte are 
appended procedural forms and reminder lists of case preparations, ob
jections which can be made to the introduction of evidence, and points 
which must be raised to be preserved for appeal. The step-by-step ac
count of criminal trial procedures specifically discusses the defense in a 
narcotics case. It is further highlighted by Chief Judge Carter’s treat
ment of the law of search and seizure and the 1965 Criminal Justice Act.






