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"The assassination of Dr. Martin Luther King, Jr., was the occa
sion for one of those massive outpourings of hypocrisy charac
teristic of the human race. He stood in that line of saints which 
goes back from Gandhi to Jesus; his violent end, like theirs, re
flects the hostility of mankind to those who annoy it by trying 
hard to pull it one more painful step further up the ladder from 
ape to angel.”*

* I.F. Stone, I.F. Stone’s Weekly, April 15, 1968.
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INVESTIGATION OF JURORS BY COUNSEL: 
ITS IMPACT ON THE DECISIONAL PROCESS

Joshua Okun*

* A.B., 1946, Lafayette College; LL.B., 1949, Yale. Member of District of Columbia and 
New York bars. Formerly, Professor of Law, Georgetown University Law Center.

1A monumental study of the jury system was made by the Judicial Conference of the 
United States, reflecting what is probably the most significant empirical research of any gov
ernmental study body working in this area. See Judicial Conference Committee on the Op
eration of the Jury System, The Jury System in the Federal Courts, 26 F.R.D. 409 (I960) 
[hereinafter cited as Judicial Conference Study], The most recent Judicial Conference study 
related to elimination of discrimination in federal and state jury selection and service. Judi
cial Conference Committee on the Operation of the Jury System, Report, 42 F.R.D. 353 
(1967).

Since 1953 the University' of Chicago Law School has studied certain aspects of the jury 
system. It has applied both conventional legal and social science research techniques to study 
legal phenomena; its ultimate findings are eagerly awaited by a large and diverse group of 
interested observers. For the projected aims of the jury project, see Meltzer, A Projected 
Study of the Jury as a Working Institution, 287 ANNALS 97 (1953). To date two volumes 
of an anticipated five or six have been published: H. ZEISEL, H. Kalven, & B. BuCHOLZ, 
Delay in the Court (1959); H. Kalven & H. Zeisel, The American Jury (1966). 
Many preliminary reports and findings have already' been published. A current bibliography 
of these writings is set forth in H. Klaven & H. Zeisel, supra at 540-45. For some of the 
very significant legal problems which may attend empirical research in this field, see Ferguson, 
Legal Research on Trial, 39 J. Am. Jud. Soc’y 78, 82-83 (1955).

An older but still valuable study is Vanderbilt, Judges and Jurors: Their Functions, Qual
ifications and Selection, 36 B.U.L. REV. 1 (1956).

One of the most cultivated talents among trial lawyers is the ability 
to choose a favorably disposed jury. Juror biases are commonly sought 
out at voir dire, in pretrial investigations of panel members, and in post
verdict conversations with jurors. Government lawyers in particular 
have access to, and make use of, a wealth of information, including In
ternal Revenue Service files, FBI reports, and the records and expe
riences of numerous colleagues and predecessors. Since behavioral sci
ence and computer technology now make it possible, given sufficient in
formation, to predict juror responses, Mr. Okun advocates a stringent 
limitation on all juror investigations. Although bias is unavoidable, 
he maintains, trials will be fair if that bias is present on juries as the 
result of a truly random selection from a cross section of the community.

The emphasis focused on broad policy considerations pertaining to 
the function and utility of the jury system in our society has served to 
obscure some smaller, but still highly significant, problem areas.* 1 One 
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of these is the impact on the decisional process of the various investiga
tive methods and techniques utilized to obtain information about pro
spective jurors for the purpose of assisting counsel in the selection of a 
jury. Aside from some descriptive material in the trial-practice and 
technique manuals,2 the subject of investigation of prospective jurors by 
counsel outside the courtroom has gone almost unnoticed in the legal 
literature. The absence of any critical evaluation of the subject is par
ticularly surprising in view of the attention lavished on the voir dire 
examination,3 which is often the least important part of the process.4

2 See note 13 infra.
3 See Judicial Conference Study 465-68; W. Mathes & E. Devitt, Federal Jury 

Practice and Instructions §§ 2.01-.04 (1965); Breeder, Voir Dire Examinations: An 
Empirical Study, 38 S. Cal. L. Rev. 503 (1965); Note, Voir Dire—Prevention of Prejudicial 
Questioning, 50 MINN. L. Rev. 1088 (1966); Note, Selection of Jurors by Voir Dire Exam
ination and Challenge, 58 Yale L.J. 638 (1949).

4 A major field study of the voir dire concluded that it is grossly ineffective as a screening 
mechanism. Breeder, Voir Dire Examinations: An Empirical Study, 38 S. Cal. L. Rev. 503 
(1965).

5 "A traditional function of the jury has been its role in bringing community feelings and 
values into the formal legal system.” Blum & Kalven, The Art of Opinion Research: A Law
yer’s Appraisal of an Emerging Science, 24 U. Chi. L. Rev. 1 (1956). See generally H. 
Kalven & H. Zeisel, The American Jury (1966); R. Pound, The Task of Law 83 
(1941); Curtis, The Trial Judge and the Jury, 5 Vand. L. Rev. 150 (1952); Howe, Juries 
as Judges of Criminal Law, 52 Harv. L. Rev. 582 (1939); Vanderbilt, Judges and Jurors: 
Their Functions, Qualifications and Selection, 36 B.U.L. REV. 1 (1956); Wyzanski, A Trial 
Judge’s Freedom and Responsibility, 65 Harv. L. Rev. 1281 (1951).

6 The jury’s obligation to follow judicial instructions as to the law was first established in 
Sparfe v. United States, 156 U.S. 51 (1895).

7 Judge Jerome Frank was one of the most outspoken critics of this phenomenon. See 
J. Frank, Courts on Trial 110-14 (1949); J. Frank, Law and the Modern Mind 
170-85 (1930).

In several states there is constitutional support for such jury action. E.g., Ind. CONST, art. 
1, § 19; Md. Const, art. 15, § 5.

Any inquiry into this phenomenon should be preceded by a brief 
discussion of our basic attitudes and expectations concerning juries. The 
commonly held view in this country, largely the result of the historical 
origins of the jury system, is that it is the jury’s obligation as well as 
privilege to administer our laws according to the will of the people, and 
where there is no law, to "pass” one even if only for a single case.5 6 De
spite enlargement of the scope of judicial authority,8 juries still continue 
to decide the law as well as the facts in many instances.7 Just what is 
the popular response to the manner in which the jury functions? Does 
the community prefer an impartial jury which feels bound by the judge’s 
instructions as to the law, or a jury which feels free to disregard these 
instructions? If an impartial jury is preferred, can this objective be at
tained? If an impartial jury is either undesirable or unattainable, are 
there any parts of the present system which merit change?

It is a reasonable assumption that most people will generally sup
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port a verdict based upon the evidence presented to the jury; rarely do 
the equities demand a contrary result. Yet there are instances when 
community opinion may support arbitrary action by the jury? It may 
support the jury in its disregard of conclusive scientific evidence in a 
disputed paternity action,8 9 or it may do so in a homicide case in which 
the jury relies on the "unwritten law” to acquit an outraged husband.10 
Indeed, there has even been judicial approval for such action. The 
Court of Appeals for the Ninth Circuit has stated:

8 A brilliant treatment of selected aspects of this problem is to be found in G. WILLIAMS, 
The Sanctity of Life and the Criminal Law (1957), in which the author deals with 
the highly controversial subjects of infanticide, contraception, sterilization, artificial insemina
tion, abortion, suicide, and euthanasia.

In another excellent study the authors observed: “The jury has been regarded alternately 
as the Saint and the Devil of the law—the safety' valve which affords relaxation from unjust 
rigors of the law and the imperfect material upon which may be laid the blame for the faulty 
workings of the machinery.” Clark & Shulman, jury Trial in Civil Cases—A Study in judi
cial Administration, 43 Yale L.J. 867, 868 (1934).

9 In Berry v. Chaplin, 74 Cal. App. 652, 169 P.2d 442 (1946), the court upheld the jury’s 
rejection of the testimony of three physicians who testified that blood tests conclusively dem
onstrated that the defendant could not have been the father of the plaintiff’s child.

10 Doctrinally, even with sufficient provocation, the instant killing of the wife or her 
paramour should not reduce the crime below manslaughter. In Texas, however, the problem 
has received legislative attention: “Homicide is justifiable when committed by the husband 
upon the person of anyone taken in the act of adultery with his wife, provided the killing 
takes place before the parties to the act of adultery have separated.” TEX. Pen. CODE ANN. 
art. 1220 (1961); Tex. Pen. Code art. 567 (1948).

Far less dramatic, but more important quantitatively, is the jury’s response to laws which 
attempt to regulate personal expenditures or activities on social or moral grounds. See H. 
Kalven & H. Zeisel, The American Jury 286-97 (1966).

11 Northern Pac. Ry. v. Mely, 219 F.2d 199, 202 n.5 (9th Cir. 1954). Some years earlier 
this court referred to the pardoning power of the jury, which it regarded as properly exer
cisable in “flagrant instances.” Local 36, Int’l Fishermen v. United States, 177 F.2d 320, 339 
(9th Cir. 1949).

12 Prejudice has been called the "thirteenth juror.” J. Frank, Courts ON Trial 122 
(1949). See generally 5 J. Moore, Federal Practice § 38.02 at 8-19 (2d ed. 1951); 3 R. 
Pound, Jurisprudence 365 (1959). Unfortunately, the divine spark referred to in North
ern Pacific, supra, is not always of divine origin. A most disquieting description of the break
down of the jury system during wartime may be found in Z. CHAFEE, FREE SPEECH IN THE 
United States 70-79 (1948).

[O]ne of the great bulwarks of liberty is that a jury can acquit against 
the evidence and directions of the judge because it reflects the ethical 
feeling of a community, kindled by a divine spark. Historically, the 
jury was a substitute for the judgment of God in ordeal or by battie. If 
trial juries are properly handled, they still catch the spark.11

Whether or not we approve jury lawlessness or lawmaking, the fact 
is that the jury does occasionally sit as a sort of superlegislature. When 
it acts in this capacity it usually reflects the biases and prejudices of its 
members and the community from which it derives.12 Although pre
trial investigation of jurors and protracted voir dire examinations are 
theoretically designed to detect and eliminate bias, they are almost uni
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versally employed for quite different objectives. Most counsel seek to 
employ any bias in favor of their client and eliminate only such bias as 
is directed against him.13 The very devices which are allegedly designed 
to ensure impartiality are employed to secure a favorably inclined jury. 
Indeed, to a great many attorneys the ideal jury would be one composed 
of twelve jurors who either favored their client or opposed the other 

13 The literature in the field fully corroborates this statement; it is rarely necessary to read 
between the lines! Of course, as Judge Frank pointed out, these books are not designed for 
reading by the lay public. J. Frank & B. FRANK, NOT GUILTY 227 (1957).

One of the most outspoken and most quoted books of its type is I. GOLDSTEIN, TRIAL 
Technique (1935). Morgan’s classic review thereof bears quotation:

If only some lawyer could rise up and honestly denounce Mr. Goldstein as a defamer 
of the profession .... If only a reviewer could assert that his book is a guide not 
to the palaces of justice but to the red-light districts of the law! But a decent re
spect for the truth compels the admission that Mr. Goldstein has told his story 
truly .... In all innocence, he has produced a document which is a devastating com
mentary upon an important aspect of our administration of justice.

Morgan, Book Review, 49 Harv. L. Rev. 1387, 1389 (1936). Candid and revealing advice 
to the trial lawyer may also be found in A. Averbach, Handling Accident Cases (1958); 
M. Belli, Modern Trials (1954); E. Biskind, How to Prepare a Case for Trial 
(1954); A. Cutler, Successful Trial Tactics (1949); R. Keeton, Trial Tactics and 
Methods (1954); L. Lake, How to Win Lawsuits Before Juries (1954); S. McCart, 
Trial by Jury (1964).

There has been little or no change in this attitude over the years despite great efforts and 
much talk about improving the jury system. An excellent judicial discussion of the problem 
is contained in Judge Frank’s opinion in Skidmore v. Baltimore & O.R.R., 167 F.2d 54 (2d 
Cir.), cert, denied, 335 U.S. 816 (1948). Although one of the most vigorous opponents of 
the "trial by combat” school of jurisprudence, Judge Frank felt that lawyers should not be 
censured for employing such stratagems as long as the general verdict jury system is retained. 
Id. at 63. •

The suggestion has been made that use of the voir dire as a means of ingratiating the attor
ney to the panel is contrary to the ethical principles contained in ABA Canons OF PROFES
SIONAL ETHICS Nos. 22-23. Atkinson, The Voir Dire Examination of Jurors in Kansas, 1 
J.B. Ass’N Kan. 125, 128 (1932). Yet, we know that some of the most highly regarded 
counsel are lauded for their skill in arousing the prejudices of jurors. A prominent Louisiana 
attorney, a former President of the Louisiana Trial Lawyers Association, has stated: "It is part 
of a lawyer’s job to utilize the prejudices of the community. These prejudices, whether against 
Negroes or other minority groups or economic interests, exist everywhere in the country.” 
Washington Post, Nov. 22, 1965, § B, at 4. One writer compared the voir dire to the bullpen 
warmup for a relief baseball pitcher. Brody, Selecting a Jury—Art or Blind-Man’s Buff, 4 
Crim. L. Rev. 67, 78 (1957). Mr. Brody stated that "of course, lawyers proclaim sancti
moniously that they only seek a fair and impartial jury, but pious protestations aside, what 
they really want is a jury that will favor their side and help them win.” Id. at 68. See gen
erally L. Green, Judge and Jury 396 (1930).

After observation of a series of 23 consecutively tried jury trial cases held in a midwestern 
federal district court over an 18-month period, one researcher concluded that the voir dire is 
more effectively used as a forum for indoctrination than as a screening mechanism. Broeder, 
Voir Dire Examinations: An Empirical Study, 38 S. Cal. L. Rev. 503, 528 (1965).

Professor Saul Mendlovitz, one of the members of the Chicago Jury Project, made a con
tent analysis of voir dire proceedings. His study revealed that attorneys spend over half their 
time at the voir dire preparing the jury for the case to be presented; less than half their time 
is devoted to questions which pertain to the juror’s qualifications. H. ZEISEL, H. KALVEN, 
& B. Buchholz, Delay in the Court 103 n.9 (1959).

Nor have these tactics escaped observation and comment by nonlawyers. One able ob
server reported:

A friend of mine, who was at one time active in the anti-trust division of the De
partment of Justice and who was involved in a number of court injunctions against 
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litigant.14 15 16 17 It is too late in the day to express shock at this almost stand
ardized approach of counsel, for the true objective has rarely been dis
guised. 1;> Some observers have been comforted by the thought that these 
goals are beyond reach, that where individual advantage is sought by one 
attorney it is frustrated by the ability of his opponent to either challenge 
a panelist or secure one with an opposite bias. Unfortunately, a candid 
appraisal of the differences in litigants’ resources deters reliance on any 
law of "cancellation of advantage.”10

large companies, told me that, whatever the merits of the case, the lawyers of the 
companies arraigned spent most of their time trying to convince the juries that their 
company represented business, whereas the federal lawyers tried to prove that the 
company was big business. The details of the actual cases were usually far too in
tricate for an ordinary jury to understand; but their bias was uniformly in favor of 
business and hostile to big business, and the verdict was given according to the iden
tification made.

G. Gorer, The American People, A Study in National Character 161 (1964).
14 The so-called neutral juror is sought only when the sum of the previously described 

biased jurors is less than twelve. Happily, the lawyer’s ideal jury is rarely attained.
A noted English jurist has pointed out that the American form of voir dire conflicts with 

traditional English methods of advocacy:
By the end of it the advocate has found out a good deal about the jurors and it is 
inevitable that his conduct of the case and his style of oratory will be influenced by 
the desire to appeal to them as individuals. The English tradition is that advocacy 
should be quite impersonal: counsel should not say what they think or feel; they 
should simply submit their case. Likewise, they should address the jury as an imper
sonal body of twelve and the less they know about them as men and women the better.

P. Devlin, Trial by Jury 33-34 (1956). See also Sunderland, Modern English Trial Prac
tice, 4 Texas L. Rev. 273, 286-87 (1926).

15 There are those who see no conflict between the law’s goal of unbiased jurors and the 
attorney’s goal of a jury favorable to his client. See S. McCart, Trial BY JURY 33 (1964).

16 It has been pointed out that nothing in our judicial system guarantees equality, whether 
it be equal skill of counsel or equal wealth of litigants. See Hamer v. United States, 259 F.2d 
274, 281 (9th Cir. 1958).

The fact that many litigants cannot afford to conduct private investigations has been cited 
as a reason for extensive voir dire. R. von Moschzisker, Trial by Jury § 120 (2d ed. 
1930). Conversely, the availability of reports of private investigators has been used as the 
basis for a local practice which prohibited detailed voir dire examinations. This local practice 
was condemned in Kiernan v. Van Schaik, 347 F.2d 775, 780 (3d Cir. 1965). The court was 
also critical of the unsupervised activity of investigators. Id.

17 Within the existing framework of scientific knowledge and available resources, no hope 
is held forth for a system which could eliminate unconscious bias.

An interesting judicial approach to the problem of juror prejudice is to be found in the 
famed Appalachin case, in which the trial judge awarded the defense 42 peremptory chal
lenges instead of the ten provided for in Rule 24(b) of the Federal Rules of Criminal Proce
dure, while limiting the Government to the customary six challenges. United States v. Bo
nanno, 177 F. Supp. 106, 123 (S.D.N.Y. 1959), rev’d on other grounds sub nom. United 
States v. Bufalino, 285 F.2d 408 (2d Cir. I960).

18 It is not suggested that bias and partiality customarily override the facts and the law, 
but rather that bias and partiality are at least presumptively present in those instances where 
the jury acts as a superlegislature.

The elimination of selective or consciously chosen bias is a realistic 
objective.1' As long as the jury remains relatively free to override the 
facts and the law, steps should be taken to ensure the random operation 
of such bias.18 Although we are not likely to secure juries which com
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prise a true cross section of the entire community, there is no reason why 
we should not seek trial jurors who are a cross section of at least those 
groups from which our jury panels are selected. At present there is no 
requirement that the trial jury constitute even such a limited cross sec
tion.13 However, if certain changes are made, the trial jury will very often 
constitute a cross section of the jury panel from which it is drawn, rather 
than a body reflecting the manipulative skills of counsel. If this limited 
objective can be achieved, then the jury is more likely to override the 
legislature under circumstances and conditions which reflect the desires 
of that part of the community which provides our jury panels.19 20 This 
will be far from the ideal of true representative action, but it will be 
considerably closer to the mark than our present experience.

19 While there are broad requirements that the jury panel be fairly chosen from the com
munity, nothing requires that the trial jury be a cross section of the jury panel. Thiel v. 
Southern Pac. Ry., 328 U.S. 217, 220 (1946). In fact, our present process of selection often 
does much to ensure that it is not. There is still considerable room for improvement in the 
methods employed to select our jury panels. See Judicial Conference Committee on the Op
eration of the Jury System, Report, 42 F.R.D. 353 (1967).

The composition of the jury in England has been described as "predominantly male, 
middle-aged, middle-minded and middle-class.’’ P. Devlin, Trial by Jury 20 (1956).

There are many who are content with the composition of our juries. A past President of 
the California State Public Defenders’ and Legal Aid Association stated that jurors generally 
represent "the average voting’ citizen of the community.” Nunnelly, When a Trial by Jury?, 
43 J. Am. Jud. Soc’y 87, 88 (1959).

A prominent sociologist found strong evidence of occupational bias in his study of the 
composition of federal grand juries in Los Angeles, California, in the period 1935-1947. The 
author reasoned that "in view of the well-known correlations between socio-economic status 
and political and economic attitudes, there is a strong presumption that the occupational bias 
shown . . . resulted in political and economic bias as well.” Robinson, Bias, Probability, and 
Trial by Jury, 15 Am. SOCIOLOGICAL REV. 73, 78 (1950).

20 In such instances the action of the jury will more closely attain the measure of demo
cratic expression which has made jury lawlessness a respected institution in some eyes. Jury 
lawlessness which reflects the views and desires of a small minority group may occasionally 
be a lone voice of sanity in an emotionally disturbed and unbalanced society, but it is also 
possible that the minority group may be preserving individual advantage rather than desirable 
community values.

The author does not share Judge Hand’s pessimistic views concerning efforts to improve 
juries. See Jorgensen v. York Ice Mach. Corp., 160 F.2d 432, 435 (2d Cir. 1947).

Several distinct stages of the jury selection process require careful 
regulation if selective bias is to be eliminated or reduced: (1) the choice 
of jury panelists by the court clerk or jury commissioner, (2) counsel’s 
pretrial investigation of the panelists’ background where the list of ve
niremen is made available in advance of the trial, (3) the voir dire exam
ination, which in many courts is largely or exclusively conducted by 
counsel, and (4) post-verdict interviews with jurors by counsel or repre
sentatives of counsel. Following a few brief observations on the first 
and third stages, the balance of this paper will be devoted primarily to 
an examination of the second and fourth stages.
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I. Sources of Information About Jurors

Sources of information about jurors may be divided into three broad 
categories. The first comprises information provided by the juror him
self in response to an official court questionnaire or a personal interview 
by a jury commissioner or in response to questions put to the juror at 
the voir dire. The second is information obtained about the juror from 
sources other than the juror himself, including information obtained 
from commercial jury-investigation services, private detective agencies, 
investigators on the staff of counsel, police officials and investigators of 
the governmental unit, and personal knowledge of the trial counsel and 
his colleagues.21 The third is information provided by the juror himself 
in his post-verdict conversations with counsel or other interested parties.22 
The first two are pretrial or trial sources; the third is post-trial.

21 Personal knowledge of the attorney is probably the most valuable. Many of us are 
familiar with attorneys in relatively small communities who can accurately boast that they 
have hunted, fished, or cracker-barreled with nearly every eligible juror in the county.

22 Although this information is obtained following the rendition of a verdict in a given 
case and is, therefore, a post-trial investigative practice as to that case, such information is 
commonly used in preparation for future trials, which may well involve some of the same 
jurors. As to these future trials, such conversations are clearly one of a number of pretrial 
investigative practices. Of course, another use made of this information is in the attempt to 
obtain a new trial on the grounds of fraud on the part of a juror or error in the rendition of 
the verdict.

23 Judicial Conference Study 439-40. At times strong complaints have been directed 
against the manner in which jury commissioners are selected. The following is fairly typical 
criticism:

[TJhe kind of federal juries you get in any community are the kind of juries this jury 
commissioner thinks the community ought to have. The jurors are hand-picked, and 
the hand is the hand of a jury commissioner, whose only real qualification for the 
job may well be that he is a member of a nonincumbent political party!

M. Belli, Blood Money: Ready for the Plaintiff 241-42 (1956).
We may expect increased resort to more modern methods of jury selection. In I960 New 

York City delegated the task of selecting prospective jurors to three IBM machines. The 
selection of 1300 jurors took 25 minutes from the mixing of the punch cards to the mailing 
of the summonses for jury duty. N.Y. Times, May 19, I960, at 39, cols. 2-3.

A. pretrial: the juror

1. Official Court Questionnaire and Interview by Jury Commissioner

Resort to a questionnaire by the court clerk or jury commissioner is 
common in the federal courts for the purpose of securing information 
to help determine which individuals are physically, mentally, and legally 
qualified to serve as jurors. The Judicial Conference Committee on the 
Operation of the Jury System reported that of the districts responding 
to its I960 inquiry, 58 send questionnaires, 32 do not, and eight con
duct personal interviews or examinations of prospective jurors.23 The 
questionnaire is usually prepared by the jury commissioner, although in 
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some districts the United States Attorney does it. In some instances 
reliance is placed upon the personal knowledge of the jury commissioner 
or the court clerk. Relatively little information is sought to serve the 
limited goal; most questionnaires average only one page.24 25 Typical in
quiries concern the prospective juror’s age, residence, citizenship, educa
tion, infirmities, occupation, previous jury service, and present avail
ability. It has been said that because of variance in local conditions and 
requirements, the size of the questionnaire is best left to the determina
tion of the jury commissioner and the clerk.2-’

24 This observation, along with others in this section, are based in part upon a question
naire which the author sent to each federal district court.

25 Judicial Conference Study 435. In 11 districts independent investigation is made of 
prospective jurors. Four basic methods of investigation are employed: (a) By personal inter
view or letter the prospective juror’s sponsor is contacted for information. At times this 
method is employed to contact other persons who know the prospective juror, (b) Federal 
law enforcement agencies check their records against the jury list, (c) Local law enforcement 
agencies check their records against the jury list, (d) The jury commissioner or clerk makes 
a personal investigation of the prospective juror. The author wholeheartedly endorses the 
Judicial Conference’s condemnation of this practice except in unusual circumstances. Z<Z. at 
441.

In only a few places in the United States is any effort made to determine whether the jurors 
will understand common legal terms. Los Angeles is one of the cities which has made such 
an effort. It has employed a three-part examination, the first part of which tests the prospec
tive juror’s familiarity with common legal terms such as fraud, acquit, impute, credible. The 
second and third parts test the juror’s ability to comprehend two basic legal concepts, one of 
"presumption of innocence” and the other, "preponderance of evidence.” Note, Jury Selec
tion in California, 5 Stan. L. REV. 247, 273 (1953). See generally Comment, Jury—Pre- 
Trial Selection—Suggested Improvements, 56 Mich. L. Rev. 954 (1958).

26 Gideon v. United States, 52 F.2d 427, 429 (8th Cir. 1931).
27 Id. at 429. Gideon is discussed in Dow v. Carnegie-Ill. Steel Corp., 224 F.2d 414, 

429-30 (3d Cir. 1955), denied, 350 U.S. 971 (1956).
28 Dow v. Carnegie-Ill. Steel Corp., 224 F.2d 414, 428-30 (3d Cir. 1955), cert, denied, 

350 U.S. 971 (1956).

In only a very few instances have the courts been critical of jury 
questionnaires. There has been judicial condemnation of inquiry into a 
juror’s religion.26 While such a question might be appropriate at the 
voir dire examination, it does not belong in a questionnaire which seeks 
to determine fitness for general jury service rather than fitness in a spe
cific trial context. A similar observation may be made concerning a 
question about a juror’s attitude toward a given statute. Such a question 
involving the prohibition laws was held improper.2' An inquiry of this 
nature might well justify a juror in refraining from completing a ques
tionnaire, thereby disqualifying himself from all jury service, not just 
service in cases involving the particular statute.

Another question that has been criticized asked the prospective juror 
if he was opposed to the American form of government.28 On appeal, 
however, a new trial was denied on the ground that the question prob
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ably deterred only a very small group of prospective jurors from com
pleting the questionnaire.

The Judicial Conference Committee observed that many of the ques
tions formerly asked would be "impertinent,” if not constitutionally ob
jectionable, in light of the new section of the United States Code which 
sets forth the qualifications of jurors.29 30 The Committee indicated its 
preference for omission of questions concerning the following subjects: 
race, religion, political beliefs, ownership of property, outstanding judg
ments and their nature, prior rejection from jury service for cause, and 
participation in prior litigation.''"

2» 28 U.S.C. § 1861 (1964).
30 Judicial Conference Saidy 436.
31 The area of inquiry in this article has been confined almost exclusively to the federal 

court system.
32 The Federal Rules of Civil Procedure and Federal Rules of Criminal Procedure both 

make this provision:
Examination of Jurors: The court may permit the parties or their attorneys to con
duct the examination of prospective jurors or may itself conduct the examination. 
In the latter event, the court shall permit the parties or their attorneys to supplement 
the examination by such further inquiry as it deems proper or shall itself submit to 
the prospective jurors such additional questions of the parties or their attorneys as it 
deems proper.

Fed. R. Civ. P. 47(a).
Examination: The court may permit the defendant or his attorney and the attorney 
for the government to conduct the examination of prospective jurors or may itself 
conduct the examination. In the latter event the court shall permit the defendant or 
his attorney and the attorney for the government to supplement the examination by 
such further inquiry as it deems proper or shall itself submit to the prospective jurors 
such additional questions by the parties or their attorneys as it deems proper.

Fed. R. Crim. P. 24(a).
33 Judicial Conference Study 466-67.
34 An interesting suggestion was made by the Illinois Committee on Limitation of Voir 

2. The Voir Dire Examination

There has been a steady trend toward curtailing counsel’s opportunity 
to participate in the voir dire examination. Although most state courts 
still permit counsel wide latitude in his conduct at the voir dire, an in
creasing number are following the lead of the federal courts,31 where 
the judge is authorized to conduct the voir dire himself in both civil and 
criminal cases. "2 The trial judge alone conducts the voir dire in 51 fed
eral district courts. In 22, the judge and counsel both ask questions. 
In 12, counsel alone conducts the voir dire. In one it is conducted by
the judge in criminal cases and counsel in civil cases; in another, counsel
does the questioning in the jury room in the presence of the clerk or
deputy clerk, and in still another, the deputy clerk conducts the ques
tioning in the jury room.33 When the judge conducts the examination, 
counsel may request that certain questions be put to the panel, but the 
judge is not obliged to comply with this request.34
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In England, where juries are used infrequently,35 the practice is 
strikingly different from our own. There the voir dire is traditionally 
conducted by the judge alone; only two inquiries are customarily made 
of panel members. The first deals with any personal relationship be
tween the juror and counsel or the litigants. The second relates to the 
juror’s evaluation of his ability to render an impartial verdict based upon 
the evidence introduced in court. Trial counsel almost never challenge 
a juror.36

Dire Examination in its report to the Judicial Conference. It recommended that the following 
information about prospective jurors be provided to attorneys: name, address, and occupation 
of juror and spouse, employer’s name and address, real estate holdings, marital status, and 
number of children. Illinois Judicial Conference Committee on Limitation of Voir Dire Ex
amination, Report 9, June 12-13, 1958.

35 Resort to a jury is extremely rare in civil cases; it is requested in only about 15% of 
criminal cases. P. Devlin, Trial by Jury 130, 132 (1956).

36 One well-known English jurist observed that he could not recall ever hearing a juror 
challenged. W. Jowitt, The Strange Case of Alger Hiss 201 (1953). In fact, before 
interrogating a juror, counsel must make a prima facie showing for challenge. See P. Devlin, 
Trial by Jury 31 (1956); P. Howard, Criminal Justice in England 362-63 (1931); 
A. Vanderbilt, Judges and Jurors: Their Functions, Qualifications, and Selec
tion 72 (1956).

There are those who would not even look to the English practice on the grounds that 
"since the [Second World] war, England has adopted and implemented socialistic doctrines 
not embraced in this country.” Runals, Jury Trial on Trial—A Symposium, 28 N.Y.S.B. 
Bull. 329, 337 (1956). See also Averbach, Tampering with the Jury System, 1956 Ins. 
L.J. 99, 106.

37 A former President of the State Bar of California has characterized the restricted type 
of voir dire as a "dangerous trend towards monarchy.” Ball, Trial by Jury, 32 J. St. B. Calif. 
313, 321 (1957). Another prominent trial attorney has suggested that if the judge conducts 
the voir dire he may as well send both counsel home and conduct the trial himself. M. 
Belli, Modern Trials § 119, at 795 (1954). However, it has been observed that the initial 
resentment of some lawyers has not persisted. Ley, Comments on the Trial, in MANUAL FOR 
Prosecuting Attorneys 679 (M. Ploscowe ed. 1956).

38 Advisory Committee on Practice and Procedure of the State of New York, 
Second Preliminary Report 229-30 (1958). See also W. Mathes & E. Devitt, Federal 
Jury Practice and Instructions § 2.01, at 15 (1965).

39 Under this method of procedure counsel are denied the opportunity to establish the 
desired rapport with the jury. That "friendly feeling,” if established at all, will have to be 

The trend which limits counsel’s participation in the voir dire has 
been widely attacked in this country as an unwarranted interference with 
legitimate efforts to eliminate biased jurors.3' These protestations have 
met with little success, for they have been directed to people who realize 
that counsel’s primary grievance is his loss of an opportunity to secure a 
favorably disposed jury, rather than to eliminate jurors who are biased 
against his client. In considering revision of its voir dire procedure, the 
Temporary Commission on the Courts of New York State referred to 
counsel’s "various specialized and stylized forms of gamesmanship.”38 
The Commission’s recommendations reflect an increasingly common 
view that there is more to fear from too much questioning than too lit
tle.39 Indeed, reports from the Chicago Jury Project indicate that attor
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neys devote roughly half their voir dire time to selling their case to the 
panel.40

developed during the course of the trial. The Illinois Judicial Conference Committee on Lim
itation of Voir Dire Examination observed:

Judges, throughout the State, faced with an ever expanding volume of litigation and 
in some sections scandalous delays, are increasingly concerned with the disposition on 
the part of trial counsel to prolong inordinately the voir dire examination by: 1. In
dulging in tedious and repetitious examinations; 2. propounding long rhetorical ques
tions designed to ingratiate the lawyer with the jury rather than to elicit information 
and; 3. tiresome statements outlining the law, the inquisitor’s philosophy and ideas 
on various subjects, bis notion concerning the thought processes to be followed by 
the jurors, all thinly disguised as questions by the expedient of punctuating the dis
cussion from time to time with "isn’t that right?” or similar phrases more often than 
not without pause to allow the sometimes bewildered juror to answer.

Illinois Judicial Conference Committee on Limitation of Voir Dire Examination, Report 1, 
June 12-13, 1958.

An unusually informed observer of the jury system has also taken a stand for the court- 
conducted voir dire. A. VANDERBILT, JUDGES AND JURORS: THEIR FUNCTIONS, QUALIFICA
TIONS, and Selection 73-74 (1956).

Judge Hand’s views are worthy of quotation:
It is of course true that any examination on the voir dire is a clumsy and imperfect 
way of detecting suppressed emotional commitments to which all of us are to some 
extent subject, unconsciously or subconsciously. It is of the nature of our deepest 
antipathies that often we do not admit them even to ourselves; but when that is so, 
nothing but an examination, utterly impracticable in a court room, will disclose them, 
an examination extending at times for months, and even then unsuccessful. No such 
examination is required; indeed, it was exactly the purpose of Criminal Rule 24 (a), 
which allows the judge to frame questions on the voir dire if he thinks best, to avoid 
the interminable examinations sometimes extending for weeks on end that had fre
quently resulted from the former method. If trial by jury is not to break down by its 
own weight, it is not feasible to probe more than the upper levels of the juror’s mind.

United States v. Dennis, 183 F.2d 201, 227 (2d Cir. 1950), aff’d, 341 U.S. 494 (1951). See 
also United States v. Mesarosh, 116 F. Supp. 345 (W.D. Pa. 1950), aff’d, 223 F.2d 449 (3d 
Cir. 1955), rev’d on other grounds, 352 U.S. 1 (1956), where the court indicated its opposi
tion to questions of counsel which resulted in "lengthy explorations of the deeper recesses of 
the juror’s minds.” Id. at 349.

40 H. Zeisel, H. Kalven, & B. Buchholz, Delay in Court 103 n.9 (1959). Great 
concern over the problem of calendar congestion has also been a major factor in limiting coun
sel’s participation in the voir dire. While there are widely divergent opinions concerning 
the problem of calendar congestion, it is quite generally agreed that counsel-conducted voir 
dire examinations often consume a great amount of time. Goodman, The Tiew Spirit in Fed
eral Court Procedure, 7 F.R.D. 449, 451-52 (1947). Strong judicial language was used in 
Falter v. United States, 23 F.2d 420 (2d Cir. 1928) : "The length and particularity of the ex
amination of jurors had become a scandal, and required some effective control.” Id. at 426.

Time considerations alone would be a poor basis for curtailment of the voir dire if the 
examination more closely pursued the professed goals of impartiality. The notion that a liti
gant’s rights should be sacrificed in order to save time is highly offensive. But the naked 
assertion of a need for counsel-conducted voir dire is not enough, particularly in the face of 
abundant evidence that the stated goal of the examination is rarely pursued.

B. PRETRIAL AND TRIAL: THIRD PARTY SOURCES OF 
INFORMATION ABOUT THE PROSPECTIVE JUROR

Increased restrictions on counsel’s investigative efforts at the voir 
dire level have probably intensified the investigation of veniremen prior 
to the voir dire, at least where the jury list is available. In the federal 
courts this list is generally available well in advance of trial, although 
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there are districts where rule of court or local practice41 prohibits release 
thereof except where required by 18 U.S.C. § 3432, which provides: "A 
person charged with treason or other capital offense shall at least three 
entire days before commencement of trial be furnished with a copy of 
the indictment and a list of the veniremen, and of the witnesses to be 
produced on the trial for proving the indictment, stating the place of 
abode of each venireman and witness.” Thus, in some federal courts 
counsel may have no opportunity to learn anything about the members 
of the panel before the jury is chosen, for the jury list may be denied 
him and the judge himself may choose to conduct the voir dire, limiting 
his examination to the questions customarily put in England.42 Under 
these circumstances, counsel will be obliged to exercise his peremptory 
challenges, if at all, on such broad bases as the panelist’s sex, race, ap
parent ethnic origin, or physical characteristics,43 or on pure "hunch.”44

41 E.g., Court Order, S.D. Cal., Feb. 28, 1951:
IT IS HEREBY ORDERED BY THE COURT that neither the Clerk nor the Mar
shal shall reveal to anyone the names or addresses of persons called for juror duty, 
or jurors, except (1) Upon prior order of court, or (2) Where required to do so 
by any applicable law, or (3) When done in connection with the summoning of or 
notification to jurors, or as certified in vouchers for payment of jury fees.

See also Minn. Dist. R. 10(3).
In several other districts the attorney may get the jury list but he is expressly 'prohibited 

from contacting the prospective juror or members of his immediate family. E.g., E.D. La. 
R. 18(a)(3); E.D. North Carolina R. 6(B); M.D. North Carolina R. 7(d)(1); W.D. 
North Carolina R.4; W.D. Pa. R. 22 (a).

42 There is no right to the jury list except in the circumstances set forth above. Wagner 
v. United States, 264 F.2d 524, 528 (9th Cir. 1959); Hamer v. United States, 259 F.2d 274, 
278-79 (9th Cir. 1958).

43 References to these factors abound in the trial technique literature. See I. GOLDSTEIN, 
Trial Technique § 223 (1935); S. McCart, Trial by Jury 35 (1964); Kornblutt, Selec
tion of Jurors Based on Their Physical Characteristics, 13 CURRENT MEDICINE FOR Attor
neys 2 (1956); Levy, Some Comments on the Trial of a Criminal Case, 10 RECORD OF 
N.Y.C.B.A. 203 (1955).

Those who are inclined to scoff at the generalizations traditionally made concerning Ger
mans, English, Negroes, Italians, and Slavs as jurors are referred to some of the preliminary 
findings of the Chicago Jury Project Study. These have supported the thinking that persons 
from the first two groups are more likely to favor the Government, whereas persons from the 
last three groups are more likely to favor defendants. Broeder, The University of Chicago 
Jury Project, 38 Neb. L. Rev. 744, 748 (1959). While the author expresses no opinion on 
the fat-thin, jolly-serious school of thought, it should be observed that the relationship be
tween body build and personality has been applied with positive results in other fields. (The 
analysis of body build is known as "Quanthropometry.”) See, e.g., Damon & McFarland, 
The Physique of Bus and Truck Drivers: With a Review of Occupational Anthropology, 13 
Am. J. of Physical Anthropology 711 (1955).

In the field of psychiatry the most widely used basic medical school texts refer, without 
endorsement, to numerous scientific studies which have examined the relationship between 
body build and personality traits. See D. Henderson & R. Gillespie, A Textbook of 
Psychiatry for Students and Practitioners, 79-82 (9th ed. 1962); A. Noyes & L. 
Kolb, Modern Clinical Psychiatry 34-36 (5th ed. 1958). For its utility to attorneys 
see S. McCart, Trial by Jury 35 (1964).

44 See Brody, Selecting a Jury—Art or Blind-Man’s Buff?, 4 CRIM. L. Rev. 67, 69 (1957); 
Levy, Some Comments on the Trial of a Criminal Case, 10 RECORD OF N.Y.C B A 203 209 
(1955).
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Such a situation is not common, however, for in most of the federal dis
trict courts the availability of jury lists provides substantial opportunities 
for pretrial investigation of the panelists.45 46 47

Judge Frank doubted the value of knowledge about the juror’s background except in cases 
involving dramatic issues, where "powerful group attitudes" will outweigh all other consid
erations. J. Frank, Courts on Trial 203-04 (1949).

45 It is not possible to measure quantitatively the frequency of actual investigation.
46 One attorney prefers to gather such information through his own personnel rather than 

resort to jury investigation services which might be available in the community, "not so much 
because of lack of confidence in the information so obtained, as because I am unwilling to 
take a chance on the methods such an organization might use." White, Selecting the Jury, 
in Successful Jury Trials 121 (J. Appleman ed. 1952).

In at least a few metropolitan centers there are commercial services which sell to attorneys 
information concerning the previous jury duty of the panelists. Such information includes 
the names of the litigants, their counsel, the type of injury involved, and the verdict. M. 
Belli, 1 Modern Trials § 116 (1954).

47 Dow v. Carnegie-Ill. Steel Corp., 224 F.2d 414, 430 (3d Cir. 1955). C. Callender, 
The SELECTION OF Jurors (1924) discusses the practice of the Philadelphia Rapid Transit 
Company, a frequent defendant in personal injury actions. Company employees sought to 
determine the following about jurors: "name, occupation, residence, approximate age, political 
party, whether active in politics, and if so whose adherent is he, whether married or single, 
religion, whether previously injured or a litigant, general character in his neighborhood, 
whether he has any decided prejudices, etc.” The author also indicated the practice in Phila
delphia whereby certain leading trial attorneys pooled their efforts in gathering information 
about jurors, each attorney sharing in the expense. Id. at 30. See also R. VON MOSCHZISKER, 
Trial by Jury 89 (2d ed. 1930).

48Heyl, Selection of the Jury, 40 ILL. B.J. 328, 333 (1952). The author’s purpose in 
seeking such information is not disguised. See note 13 supra.

49 White, Selecting the Jury, in SUCCESSFUL JURY TRIALS 121 (J. Appleman ed. 1952).

1. The Practice

a. Private Counsel

Private counsel employ a wide range of investigative techniques for 
learning about the prospective juror. Probably most common is resort 
to a commercial investigation service or detective agency, although in 
some instances investigators are permanently attached to the attorney’s 
staff.4“ On a minimal basis, the information sought about each panelist 
usually includes his age, employment, marital status, previous court 
litigation, religion, political affiliation, status as a property owner, and 
previous accident record.4' In addition to the foregoing information a 
former President of the Illinois State Bar Association had his investiga
tors report on the panelist’s length of residence and type of home, repu
tation in the neighborhood, union membership or activity, credit rating 
and background, and standard of living.48 It has been said that the only 
limitations are a lawyer’s ingenuity, available time, and available funds.49

b. Government Counsel

While closely paralleling the pretrial investigative activities of pri
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vate practitioners, those employed by government counsel are consider
ably more refined. In the place of private detective agencies or investi
gation services the Government has available the vast resources of its 
law enforcement and crime detection network.50 In the place of random 
notation by individual attorneys in a jury book,51 the Government has 
the benefit of continuous recording by all of its counsel, uninterrupted 
by the passage of time. Unfortunately, we are rather limited in evaluat
ing the techniques employed by the United States as a litigant, for they 
are much less publicized than those of private counsel;52 53 these techniques 
usually become public knowledge only as a result of litigation attacking 
their use.03

50 For rather obvious reasons it is not possible to make even an informed guess as to the 
frequency of resort to such assistance. That it does occur is beyond question, however.

A book published in 1924 reveals interesting facts about investigation of jurors in Phila
delphia by the District Attorney’s Office and the City Solicitor’s Office. Both used patrolmen 
from the district in which the jurors lived to obtain the desired information: "Politics (Inde
pendent, Republican, Democrat)? Religion? Married or single? Reputation? Drinking 
habits? Habits as to morality? Where employed? Occupation? Ever been arrested or con
victed? Remarks.” The author observed: "I am informed that the information obtained by 
this means is not always reliable and that occasionally cases of gross misinformation occur.” 
C. Callender, The Selection of Jurors 28-29 (1924).

The investigation of prospective jurors by police in Boston, Massachusetts, is discussed in 
detail in Commonwealth v. Cero, 264 Mass. 264, 162 N.E. 349 (1928). In addition to a 
rather long list of information which he was required to complete, the police officer was re
quired to provide his personal endorsement of the prospective juror’s fitness for jury service. 
Id. at 272-74, 162 N.E. at 352-53.

51 The phrase "jury book” is used to describe the record maintained by some attorneys for 
the purpose of listing about individual jurors all information which might be of value in im
paneling a jury. Whether an attorney describes the compilation of such information as a jury 
book is obviously not important. The name used accords with that used in Hamer v. United 
States, 259 F.2d 274 (9th Cir. 1958), the only appellate case in which its use was directly 
attacked.

Occasionally private attorneys pool their information about jurors. C. CALLENDER, The 
Selection of Jurors 30 (1924).

52 The author is unaware of any official statement by any government law enforcement 
agency or officer on this subject. The lack of such specific information should not lead the 
reader to conclude that such practices are infrequent, however. For example, the extent of 
governmental invasion of individual privacy in other areas was not known prior to Senator 
Long’s revealing recent hearings. See Hearings Pursuant to S. Res. 39 on Invasions of Privacy 
by Government Agencies Before the Subcomm, on Administrative Practice and Procedure of 
the Senate Comm, on the Judiciary, 89th Cong., 1st Sess. (1965). For one of the most elo
quent judicial condemnations of these governmental practices see the dissenting opinion of 
Mr. Justice Douglas in Osborn v. United States, 385 U.S. 323, 340 (1966).

At some future date there may be a congressional investigation which explores govern
mental practices in the area of this article’s inquiry.

53 In the course of his work for the American Bar Association, Section on Taxation, Com
mittee on Fraud Procedures, the author learned that the practice of investigation of the tax 
returns of jurors had been in use for some time before United States v. Costello, 255 F.2d 
876 (2d Cir.), cert, denied, 357 U.S. 937 (1958). Yet its disclosure there was a surprise to a 
great many trial lawyers.

When the United States is a litigant it is the FBI which appears to 
play the major role in investigation of jury panels, although the United 
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States Attorney may occasionally enlist the services of other government 
agencies.01 While the approaches and goals of the FBI are basically 
similar to those of private detective agencies, there are several factors 
which distinguish the FBI investigation. It has access to information 
which is usually beyond the reach of the commercial investigator. A 
given United States Attorney may feel that knowledge of the financial 
lives of the prospective jurors will be valuable in impaneling the jury. 
The FBI will probably be able to secure for him information from banks, 
stock brokerage firms, insurance companies, and other institutions which 
would not make available their records to the private investigator.00

The degree of cooperation ordinarily extended to the FBI must be 
emphasized. While an interviewee may decline to discuss his neighbor’s 
personal affairs with an inquiring private detective, the same interviewee 
may be reluctant to withhold this information from an FBI agent. That 
the agent may not or cannot legally pursue the matter any further than 
the private detective is not something that most people are likely to 
consider. The guess may be ventured that in the overwhelming number 
of cases mere display of FBI credentials is a guarantee of rather full dis
closure of all information sought. Moreover, the FBI is subject to no 
practical limitation on the type of inquiry it conducts or the extent 
thereof. Private counsel and investigators know that if they pursue cer
tain paths they may be subject to punishment by the court, even where 
their act represents an innocent error in judgment.54 55 56 It is difficult to 
conceive of a situation where a government agent, acting under orders, 
would be punished for his investigation or contact with a trial juror.57 58 
Thus, the United States Attorney is really left to set his own limits in an 
area where the boundaries are admittedly ill-defined.5S

54 For use of Internal Revenue Service and Post Office Department personnel, see United 
States v. Costello, 255 F.2d 876 (2d Cir.), cert, denied, 357 U.S. 937 (1958).

55 Such information need not be obtained through conventional channels. An "off-the- 
record” telephone call by an FBI agent to a former agent now employed by a financial institu
tion may provide the desired information in a matter of minutes.

56 Sinclair v. United States, 279 U.S. 749 (1929); see notes 77-87 infra and accompanying 
text.

In Tanner v. United States, 62 F.2d 601 (10th Cir. 1932), the court upheld the contempt 
conviction of an attorney who, after the conclusion of a trial, chastised a juror for returning 
a miserly verdict. The court was concerned with protecting the future as well as past service 
of jurors. "No doubt jurors, if such conduct as is found in this record should go unpunished, 
would fear to do their sworn duty in an honest, impartial manner, as must be done in the ad
ministration of justice in our courts.” Id. at 602.

57 The author is unaware of any instance in which a government agent has been punished 
even where his action violated local as well as federal law.

58 The deterrent value of judicial sanctions is clearly minute. Hamer v. United States, 
259 F.2d 274 (9th Cir. 1958). For clear-cut violation of these boundaries the judicial re
sponse has been reversal of a conviction secured thereby. Beyond that the courts have not 
gone. Cf. Black v. United States, 385 U.S. 26 (1967).
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Finally, in contrasting private and governmental investigative tech
niques, the most important distinction of all may well be the difference 
in probable effect upon a juror’s deliberations. While some jurors will 
be troubled by any prying into their affairs, the possibility of influence 
appears considerably magnified when a government agent makes the 
investigation. The mere knowledge of an FBI inquiry may appreciably 
affect the deliberation of certain jurors.59 60

59 Any apprehension might be heightened by the failure of the inquiring agent to indicate 
to the interviewee the purpose of the interview. For a challenging study of the impact on 
freedom of thought of the loyalty and security programs, see Jahoda & Cook, Security Meas
ures and Freedom of Thought: An Exploratory Study of the Impact of Loyalty and Security 
Programs, 61 Yale L.J. 295 (1952). The hypotheses suggested in this study support the 
positions taken by Justices Black and Frankfurter in their dissents in Dennis v. United States, 
339 U.S. 162, 176-82 (1950), and by Judge Bazelon in his separate concurring opinion in 
Quinn v. United States, 91 U.S. App. D.C. 344, 350, 203 F.2d 20, 26 (1952), rev’d on other 
grounds, 349 U.S. 155 (1955).

60 See Martin v. United States, 266 F.2d 97 (5th Cir. 1959); Best v. United States, 184 
F.2d 131, 141 (1st Cir. 1950).

61 "It is pure speculation whether the [FBI] report would have been of any additional 
assistance to the defense in this regard.” Best v. United States, 184 F.2d 131, 141 (1st Cir. 
1950). "We know of no rule which requires either litigant to divulge to the other the result 
of his investigation.” Martin v. United States, 266 F.2d 97, 99 (5th Cir. 1959). Judge Frank 
used to describe this as the "fight theory.” J. FRANK, COURTS ON Trial 80-102 (1949).

62 Christoffel v. United States, 84 U.S. App. D.C. 132, 171 F.2d 1004 (1948), rev’d on 
other grounds, 338 U.S. 84 (1949).

" id. at 134, 171 F.2d at 1006.
64 In Sinclair v. United States, the Supreme Court rejected petitioner’s offer to prove that 

the Department of Justice routinely followed the same modus operandi as petitioner. 279 
U.S. 749, 765-66 (1929).

2. Judicial Response
a. Pretrial Investigations

The use of FBI reports by the United States Attorney for the purpose 
of impaneling a jury has been considered by three courts of appeal. In 
two cases defense counsel apparently did not object to the pretrial in
vestigation by the FBI, but rather to the refusal of the United States 
Attorney to share the information so obtained.00 In both instances there 
was found to be no such obligation on the part of the United States 
Attorney. It seems clear that the courts were influenced by the adversary 
nature of most of our judicial proceedings; the question was decided on 
the narrow issue of advantage to the litigants.61 In the third case62 * 64 the 
court found no evidence of any FBI investigation, but observed that the 
United States Attorney would not have been obliged to share the fruits 
of such investigation if it had in fact been made.03 In approving the 
confidentiality of the results of such investigations the courts have im
plicitly approved the investigations, even though the actual investigative 
techniques employed were never disclosed.04
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In the one appellate review of a pretrial investigation by private 
counsel6'' we do have the benefit of a rather full description of the tech
niques used by one commercial investigator.65 66 He obtained the names 
of prospective jurors from attorneys as soon as the jury lists were pre
pared. Contact was then established with the juror’s friends and neigh
bors, usually by telephone. The investigator regularly made the follow
ing inquiries about the prospective juror: age, employment, marital 
status, age of children and their place of employment, ownership of 
property, previous court litigation, religion, political affiliation, and pre
vious accident record.67 This information was compiled in lists and sold 
to attorneys.

65 Dow v. Carnegie-Ill. Steel Corp., 224 F.2d 414 (3d Cir. 1955).
66 No discussion of the investigative practices is to be found in the "FBI” cases.
67 224 F.2d at 430.
68 Id.
™ld. at 431.
70 Id.-, cf. McCready, Challenging Jurors, 58 Dick. L. REV. 384, 385 (1954). The author, 

a Pennsylvania judge, states: "Proper investigations may be made by the lawyer as long as the 
lawyer does not actually approach those summoned for jury service.” The former Chief Jus
tice of the Pennsylvania Supreme Court also felt that counsel had no right to directly approach 
jurors. R. von Moschzisker, Trial by Jury 89-90 (2d ed. 1930).

71 DeCarlo v. Sears, Roebuck & Co., 98 F. Supp. 608 (W.D. Pa. 1951). A subsequently 
promulgated rule makes it necessary for an attorney who wishes to receive a copy of the jury 
list to certify that he will not permit anyone else to contact jurors or members of their immedi
ate families in an effort to determine backgrounds, nor will he do so himself. W.D. Pa. R. 
22(a).

72 Commonwealth v. Cero, 264 Mass. 264, 162 N.E. 349 (1928). See also Common
wealth v. Millen, 289 Mass. 441, 194 N.E. 463 (1935).

73 Commonwealth v. Cero, 264 Mass. 264,275,162 N.E. 349, 354 (1928).

In the present case at least one juror was directly contacted by the 
investigator; other jurors testified that their neighbors told them of the 
investigator’s inquiries.68 The court refused to condemn the investiga
tion because the appellant failed to demonstrate that such knowledge 
would normally have a tendency to intimidate a juror.69 70 The court 
found that the reasonable tendency of this type of investigative activity 
was "not to pressure jurors but to inform lawyers ...

The district court from which this appeal was made had faced the 
same problem a few years earlier and had refused to condemn such in
vestigation.71 72 73 Still earlier, the Massachusetts Supreme Judicial Court 
had found no fault with the investigation of a jury panel where police 
officers routinely made direct contact with the panelists.'2 The Massa
chusetts court found no violation of law or obstruction of justice, as the 
information was "sought in good faith directly from the prospective 
juror or from any member of his family.”'3 These three cases are, how
ever, of dubious authority in view of the position of the United States 
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Supreme Court in Gold v. United States,'4 where the Court held that 
the unintentional nature of the intrusion is not relevant in measuring its 
effect.

The most concerted attack upon a pretrial investigative practice was 
made in United States v. Costello™ where the United States Attorney 
enlisted the aid of the Internal Revenue Service to assist in the selection 
of jurors. For the first time in judicial history specific investigative tech
niques and results were revealed. The case is the subject of detailed 
analysis in Section III of this article.70

74 Gold v. United States, 352 U.S. 985 (1957).
75 255 F.2d 876 (2d Cir.), cert, denied, 357 U.S. 937 (1958).
76 See notes 133-189 infra and accompanying text.
77 279 U.S. 749 (1929).
78 Id. at 758-59- In addition to the physical surveillance, the private detectives checked 

encumbrances on the home of one of the jurors and investigated the brother and father of 
another. The defense offered to prove that their practice was no different from that of the 
Department of Justice. Such offer was rejected on the grounds that the Department of Justice 
was not a lawmaker and that "mistakes or violations of law by it give no license for wrongful 
conduct by others.” Id. at 765-66.

79 Id. at 765.

b. Investigations During Trial

Out-of-courtroom contact with jurors very rarely occurs after the 
commencement of a trial, but when it does the courts have generally 
condemned the practice. The Supreme Court’s decision in Sinclair v. 
United States“ is an appropriate starting point for an examination of 
such judicial response. In finding defendants guilty of criminal con
tempt, the Court branded as odious the practice of hiring private detec
tives to shadow jurors, despite the fact that no juror was actually ap
proached by the detectives or was even aware of the surveillance.'8 The 
Court’s fears were clearly and vigorously stated:

Exercise of calm and informed judgment by [jury] members is essen
tial to proper enforcement of law. The most exemplary resent having 
their footsteps dogged by private detectives .... The mere suspicion 
that he, his family, and friends are being subjected to surveillance by 
such persons is enough to destroy the equilibrium of the average juror 
and render impossible the exercise of calm judgment upon patient con
sideration. If those fit for juries understand that they may be freely 
subjected to treatment like that here disclosed, they will either shun the 
burdens of the service or perform it with disquiet and disgust. Trial 
by capable juries, in important cases, probably would become an im
possibility.74 75 76 77 78 79

It is suggested that the foregoing language is broad enough to con
demn almost every type of investigative practice involving contact with 
the family, friends, or acquaintances of the prospective juror when it is 
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reasonable to assume that the juror may learn of the investigation.80 
Even if we assume that many of the representatives of private investiga
tion services are highly trained and skilled individuals,81 it is unrealistic 
to believe that their investigations always remain uncommunicated to 
the juror. We may properly assume that in a great many instances in
terviewees will feel inclined, if not obligated, to inform the prospective 
juror that someone was inquiring about his political affiliations, domestic 
affairs, spending habits, and reading interests.82

80 It has been suggested that some jury services "would be of doubtful legal decorum” if 
Sinclair were followed. M. BELLI, MODERN TRIALS 791 (1954). Another criticism of in
vestigatory services was made by Charles L. Newman in a letter to the American Bar Associa
tion Journal. 45 A.B.A.J. 224 (1959).

A former Chief Justice of the Pennsylvania Supreme Court approved of investigation of 
panelists before trial as long as counsel did not approach those summoned. R. VON MOSCH- 
ZISKER, Trial by Jury 89-90 (2d ed. 1930). No doubt some attorneys make a determined 
effort to keep from the prospective juror the investigation being made; a great deal of the 
information sought can be obtained from court records or disinterested third parties. How
ever, it is often necessary to contact friends or neighbors of the juror in order to secure some 
of the more personal information. Once this is done the chances are high that the juror will 
learn of the investigation. See note 82 infra.

81 The Supreme Court, in 1929 at any rate, did not have a very high opinion of private 
detectives: "All know that men who accept such employment commonly lack fine scruples, 
often wilfully misrepresent innocent conduct and manufacture charges.” Sinclair v. United 
States, 279 U.S. 749, 765 (1929).

82 In a somewhat different context the author has found that collateral investigations made 
by Intelligence Unit Agents of the Internal Revenue Service rarely go unreported to the tax
payer under investigation despite specific requests for confidentiality. Nor do FBI investiga
tions always remain a secret, unknown to the subject being investigated. These observations 
are not made in criticism of the highly capable and carefully trained men of both organiza
tions. Rather, it is a commentary on what is regarded as one of the facts of legal life, namely, 
that inquiries will very frequently be communicated to the subject, particularly in the absence 
of any legal prohibition against divulgence.

88 279 U.S. 749, 764 (1929).
84 Id. at 764. In 1949, the then Solicitor General of the United States, Philip B. Perlman, 

made the following comment about Sinclair-. "This Court held that any investigation of the 
jury which may reasonably tend to destroy the equilibrium of the average juror is, even though 
the jury be unconscious of it, punishable as an act of contempt.” Brief of the United States 
in Opposition to Petition for Writ of Certiorari at 14-15, Christoffel v. United States, 338 
U.S. 84 (1949).

One state court has apparently ignored Sinclair, it upheld the trial court’s finding that 
shadowing of a juror was merely incidental to surveillance of the plaintiff. Coats v. Lee & 
Eastes, Inc., 51 Wash. 2d 542, 552-53, 320 P.2d 292, 299 (1958). This decision was ren
dered despite an affidavit from the shadowed juror, who stated that he was disturbed by the 
shadowing and was told by a third party of the detective’s inquiries into the activities of the 
juror. In his dissent Judge Rosellini stated that in addition to granting a new trial he would 
place upon this action the stamp of severe judicial disapproval. Id. at 553, 320 P.2d at 300.

In Sinclair the Court indicated that the proper criterion is the reason
able tendency of the acts.83 Neither actual effect produced upon the 
juror’s mind nor his consciousness of extraneous influence is an essential 
element of the offense.84 The investigation-provoked apprehension of 
even a single juror may result in a verdict which reflects the fear or anx
iety of that juror, rather than the collective judgment of the twelve jurors 
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based upon the evidence introduced at trial.85 86 And we must be con
cerned with the meek and timorous juror, for unlike the patron of the 
amusement park,80 he cannot stay at home.87

85 Any one juror, particularly the foreman, may be capable of strongly influencing the 
vote of his fellow jurors. See Bevan et al., Jury Behavior as a Function of the Prestige of the 
Foreman and the Nature of His Leadership, 7 J. PUB. L. 419 (1958).

86 Murphy v. Steeplechase Amusement Co., 250 N.Y. 479, 483, 166 N.E. 173, 174 (1929) •
87 See Rubenstein v. United States, 227 F.2d 638, 643 (10th Cir. 1955).
88 Gold v. United States, 352 U.S. 985 (1957); Remmer v. United States, 350 U.S. 377 

(1956). Although both cases involve juror contact after the commencement of the trial, noth
ing in the Court’s language precludes application of its concern to pretrial investigations.

89 350 U.S. 377 (1956).
™ld. at 382.
91 352 U.S. 985 (1957).
99 Id.
93 Two years before Gold, it was shown that members of the panel were questioned by 

United States Treasury Agents about possible jury tampering in another case; the Tenth Cir
cuit held that appellant should have been afforded an opportunity to demonstrate before an 
impartial jury that he was denied a fair and just trial. Rubenstein v. United States, 227 F.2d 
638 (10th Cir. 1955). Despite the propriety of the motive for the interviews the court saw 
potential infringement of the appellant’s right to trial before a fair and impartial jury if the 
interviews of the jurors "sufficiently disturbed or reasonably tended to disturb the calm equi-

For nearly three decades Sinclair provided the only Supreme Court 
guidance. Then two further pronouncements were made, both of which 
enlarged upon the freedom of juries to deliberate free from external in
fluence.88 In Remmer v. United States,9** a juror reported a potential 
bribe offer to the trial judge. On the basis of this disclosure, an FBI 
agent interviewed the juror during the course of the trial. The juror 
was never advised of the agent’s interpretation of the events to which 
the juror had become a party. The Supreme Court reversed the defend
ant’s conviction, finding that the juror "had been subjected to extraneous 
influences to which no juror should be subjected, for it is the law’s objec
tive to guard jealously the sanctity of the jury’s right to operate as freely 
as possible from outside unauthorized intrusions purposefully made.”90

That no particular significance need be attached to the language con
cerning purposeful intrusions was made clear in Gold v. United States.91 
There the defendant was charged with filing a false affidavit under the 
Taft-Hartley Act. During the course of his trial an FBI agent tele
phoned or visited three members of the jury or their families to deter
mine if they had received certain literature. The inquiry was made in 
connection with a case other than the one in issue. The Court held that 
this official intrusion into the privacy of the jury required a new trial; 
the unintentional nature of the intrusion did not remove its effect.92 It 
is essential to observe that in neither Remmer nor Gold was there any 
showing of actual influence; the mere possibility sufficed for condemna
tion of the practices.93
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C. POST-TRIAL: THE JUROR

1. The Practice

The third major source of information is that provided by jurors 
themselves following the rendition of a verdict. It is a common practice 
for counsel to converse with jurors soon after the conclusion of a trial.04 
The motive for such conversation may be the desire of a young attorney 
to perfect his presentation to a jury, to learn what impressed them and 
what did not impress them. Or, it may be the desire of a skilled trial 
lawyer to add information to his personal "jury book,” to learn how indi
vidual jurors voted, what they said in the jury room, who was the spokes
man for each faction, who was the "holdout,” and anything else that 
might be valuable in impaneling future juries.00 A third, and perhaps 
the most common, contact motive is to gain information which will form 
the basis for an appeal on the ground that a juror has been guilty of 
fraudulent conduct, that the jury as a whole acted improperly, or that a 
mistake has been made in the rendition of the verdict.

It is the second type of interview which concerns us, the one used to 
assist counsel in the impaneling of future juries. The value of such in
formation is self-evident; in a small community it would be possible for 
a jury book to include notations on the great majority of eligible jurors. 
In more heavily populated areas rhe value of such books to private coun
sel would be considerably diminished unless resources and information 
were pooled.08

What of this practice? Is it likely to influence the deliberations of 
a juror? Over a period of time many jurors have observed that when 

librium of timorous members of the panel or those with such sensitive temperaments that they 
could not or did not exercise the same calm and informed judgment, which they would have 
exercised except for such contacts ....’’ Id. at 643.

94 This may be done directly or indirectly. Some attorneys do not initiate the conversa
tion with jurors, but "stand around” and make themselves generally accessible for conversa
tion. They feel, the author has been advised, that it is questionable to directly approach the 
juror, but proper to carry on a conversation if initiated by the juror. In personal injury ac
tions agents of the insurance carrier frequently conduct such "interviews.” Some attorneys 
who do not personally engage in this practice do not object when third parties do it for them. 
In tax evasion trials, for instance, it appears to be a fairly common practice for Intelligence 
Unit Agents of the Internal Revenue Service to speak with jurors following the verdict.

95 Note, Attorneys: Interviewing Jurors After Trial, 10 Okla. L. Rev. 174 (1957). In 
addition to information derived from investigations and conversations with jurors, the book 
might contain observations about jurors made by counsel during the trial, i.e., the attentive
ness of a juror. See Hamer v. United States, 259 F.2d 274, 281 (9th Cir. 1958).

96 Government counsel, of course, have the opportunity of working with a composite jury 
book representing all the cases tried by all their counsel in those instances where interviews 
were conducted. In some of the larger cities it is the practice to utilize the services of the 
juror in one trial after another during his term of jury service. Under such circumstances a 
jury book for such period could be compiled by private counsel. See Northern Pac. Ry Co 
v. Mely, 219 F.2d 199, 201 (9th Cir. 1954).
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a trial ends an attorney or his representative may inquire about jury-room 
deliberations. That the attorney’s inquiry into the juror’s motives and 
actions is made after the conclusion of the trial does not eliminate the 
possibility that anticipation of this questioning may have affected the 
juror’s thinking while he was still in the jury room.9' The very fact 
that he may be called upon to account for or explain his view may con
sciously or subconsciously cause him to modify his position in the jury 
room. Perhaps it will not change his vote, but it may well affect the 
vigor with which he maintains his position, thus affecting the vote of 
fellow jurors.* 98 99 We should also consider the case of the juror who 
knows that he is under no obligation to talk with anyone following the 
trial, and who in fact either refuses to respond to inquiries or is not even 
approached. This juror’s deliberations may still be influenced by the 
knowledge that other jurors may reveal his jury-room position to the 
• • • flQ

9" "If jurors are conscious that they will be subjected to interrogation or searching hostile 
inquiry as to what occurred in the jury room and why, they are almost inescapably influenced 
to some extent by that anticipated annoyance.” Rakes v. United States, 169 F.2d 739, 745 
(4th Cir.), cert, denied, 335 U.S. 826 (1948).

98 It is generally acknowledged that a single juror may strongly influence an entire panel. 
See generally Bevan et al., Jury Behavior as a Function of the Prestige of the Foreman and the 
Nature of His Leadership, 7 J. Pub. L. 419 (1958).

99 The foregoing assumption is based neither on the results of any scientifically conducted 
test, nor is it presented as such. However, on a personal discussion level these assumptions 
have been discussed with psychiatrists, psychologists, and a host of attorneys and laymen, many 
of the last group having served as jurors. These discussions overwhelmingly supported the 
assumption of potential influence upon deliberation.

See the vigorous dissent of Mr. Justice Frankfurter in Dennis v. United States-.
Nor is it irrelevant to note that we are living in a time when inroads have been made 
on the secrecy of the jury room so that, upon failure to agree, jurors are subjected to 
harassment to disclose their position in the jury room. Ought we to expose our ad
ministration of criminal justice to situations whereby federal employees must con
template inquisitions into the manner in which they discharged their juror’s oath? 

339 U.S. 162, 183 (1950).
An example of the excesses to which these inquiries may lead is to be found in the Balti

more, Maryland, television appearance of nine jurors who participated in a celebrated murder 
case. A. Friendly & R. Goldfarb, Crime and Publicity 172 (1967). Any restrictions 
on the practice of post-verdict interviews should clearly extend to representatives of news 
media. The knowledge that reporters may pry into the jury-room deliberations could well 
be more upsetting to the juror than potential inquiries by counsel.

100 Some argue that this is not important, as every case is different. See Hamer v. United 
States, 259 F.2d 274, 280 (9th Cir. 1958). But the same court felt differently just a few years 
earlier, when it acknowledged that such information was valuable. Northern Pac. Ry. Co. v. 
Mely, 219 F.2d 199, 201 (9th Cir. 1954).

inquiring party.
The deliberation and actual voting record of a juror may be regarded 

as having greater predictive value than observations which can be made 
by counsel at the voir dire or information concerning the juror’s back
ground collected by investigators.100 With the jury-room information 
available, the attorney is freed from reliance on what the juror’s neigh
bors think about him, or even what the juror has said or thinks about 
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himself.101 Counsel may rely on what the juror has actually done, his 
performance under trial conditions. While this may be very valuable 
in predicting the juror’s response, it scarcely furthers the compromise 
goal of random rather than selective bias or prejudice among jurors.102

101 The motivational researcher has learned the value of asking the subject about his neigh
bor’s preferences when it is felt that the subject might be embarrassed to acknowledge certain 
personal likes and dislikes.

102 Theoretically, if both counsel had a good jury' book we would witness a cancellation of 
any individual advantage; the combat would then be joined on comparatively equal terms in 
this respect.

103 Broeder, The Function of the Jury: Facts or Fictions, 21 U. Chi. L. Rev. 386, 418 
n.156 (1954), citing Patrick v. Yellow Cab Co., 102 Ohio App. 312, 314, 114 N.E.2d 735, 
736 (Ct. App. Cuyahoga Co. 1953). See also Leavitt, The Jury at Work, 13 Hastings L. 
Rev. 415, 449 (1962).

io« 289 U.S. 1 (1933).
105 id. at 12.
loo id. at 13.

2. Judicial Response

Although it has been said that in this country there is no privilege 
of secrecy attached to jury-room deliberations,103 * 105 such a restriction could 
be established without doing violence to existing judicial expressions. 
The Supreme Court set the stage for such limitations in Clark v. United 
States,lul a case involving a charge of criminal contempt against a juror, 
in which Mr. Justice Cardozo said: "The books suggest a doctrine that 
the arguments and votes of jurors, the media concludendi, are secrets, 
protected from disclosure unless the privilege is waived.”100 After ac
knowledging that many of the judicial statements were dicta, he went 
on to say:

Even so, the dicta are significant because they bear with them the im
plications of an immemorial tradition .... For the origin of the privi
lege we are referred to ancient usage, and for its defense to public pol
icy. Freedom of debate might be stifled and independence of thought 
checked if jurors were made to feel that their arguments and ballots 
were to be freely published to the world .... But the recognition of a 
privilege does not mean that it is without condition or exceptions. The 
social policy that will prevail in many situations may run foul in others 
of a different social policy, competing for supremacy. It is then the 
function of a court to mediate between them, assigning, so far as pos
sible, a proper value to each, and summoning to its aid all the distinc
tions and analogies that are the tools of the judicial process. The func
tion is the more essential where a privilege has its origin in inveterate 
but vague tradition and where no attempt has been made either in 
treatise or in decisions to chart its limitations with precision.106

After assuming the existence of a "privilege which protects from 
impertinent exposure the arguments and ballots of a juror while consid
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ering his verdict,”10' Cardozo set the limits of its application. "We think 
the privilege does not apply where the relation giving birth to it has 
been fraudulently begun or fraudulently continued.”* 108

™ld. at 13-14.
108 Id. at 14.
109 238 U.S. 264 (1915).
no Id. at 267-68; see Stein v. New York, 346 U.S. 156, 178 (1953); Hyde v. United States, 

225 U.S. 347, 383-84 (1912); Mattox v. United States, 146 U.S. 140, 148 (1892).
in The views expressed in United States v. Grieco are typical:
The protection of a juror’s subjective freedom of expression in consultation must be 
assured. The deliberations, motives and discussion of a jury leading to the rendition 
of a verdict normally are not subject to inquiry. Any other practice by which a court 
permitted a party to examine one or more jurors with respect to how they arrived at 
the verdict or what conversation and arguments among them took place would jeop
ardize all verdicts and result in a never-ending attempt to upset deliberations.

161 F. Supp. 683, 684 (S.D.N.Y. 1958).
112 The inviolability of the jury room from outside influence of any sort, actual or 
potential, is a prime necessity in the administration of justice. That unqualified rule 
requires that if a person, whether on the jury or not, knows of such outside influence, 
or an attempt at it, he must at once report his information to the court. The same 
rule requires that jurors are not to be harassed in any manner because of a verdict 
they have rendered. If jurors are conscious that they will be subjected to interroga
tion or searching hostile inquiry as to what occurred in the jury room and why, they 
are almost inescapably influenced to some extent by that anticipated annoyance. The 
courts will not permit that potential influence to invade the jury room. He who 
makes studied inquiries of jurors as to what occurred there acts at his peril, lest he be 
held as acting in obstruction of the administration of justice.

Rakes v. United States, 169 F.2d 739, 745-46 (4th Cir.), cert, denied, 335 U.S. 826 (1948). 
The court distinguished between the "idle curiosity” type of conversation and the "searching 
or pointed” examination, which it emphatically condemned. Id. at 746.

113 E.g., D. Conn. R. 11(d); E.D. La. R. 18(A)(4). See Northern Pae. Ry. Co. v. Mely, 
219 F.2d 199, 202 (9th Cir. 1954); United States v. Nystrom, 116 F. Supp. 771, 777 (W.D. 
Pa. 1953). In the Western District of Louisiana, the prohibition against questioning jurors 
or discussing with them their jury-room deliberations specifically includes claim agents as 
well as attorneys. Primm v. Continental Cas. Co., 143 F. Supp. 123, 127 (W.D. La. 1956); 
cj. Lay v. J.M. McDonald Co., 24 F.R.D. 36 (D. Colo. 1959); see also Rees v. Peyton, 341 
F.2d 859, 865 (4th Cir. 1965); Bryson v. United States, 238 F.2d 657, 665 (9th Cir. 1956).

Earlier, in McDonald v. Pless™9 the Supreme Court expressed its 
dislike for the practice of interviewing jurors following a trial for the 
purpose of obtaining information which might lead to a new trial, but 
refused to lay down an inflexible rule. This case contains a full discus
sion of the problem and the competing policy considerations. Referring 
to evidence secured from jurors in the effort to set aside a verdict, Mr. 
Justice Lamar said that "the result would be to make what was intended 
to be a private deliberation, the constant subject of public investigation 
—to the destruction of all frankness and freedom of discussion and con
ference.”110

In the same context, several federal courts have expressed disapproval 
of the practice except under unusual circumstances.111 A variety of ap
proaches has been taken, ranging from strong statements of warning112 
to outright prohibition.113 The ethics committees of two major bar 
associations have rendered opinions concerning the propriety of post
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verdict interviews with jurors. The American Bar Association Commit
tee on Professional Ethics and Grievances has held that such interviews 
are unethical because they tend to destroy the secrecy which should pro
tect jury-room deliberations.114 115 116 At variance with the foregoing view is 
that of the Association of the Bar of the City of New York.11 ” A very 
recent judicial pronouncement on the subject criticized this Association 
for condoning such practices.110

114 ABA Canons of Professional Ethics No. 23; ABA Comm, on Professional 
Ethics and Grievances, Opinions, No. 109 (1934). In 1957 the Association published 
two previously unreported opinions which limit communication with jurors to an investigation 
for fraud. ABA Comm, on Professional Ethics and Grievances, Opinions, Nos. 257, 
258, Appendix A (1957).

The practical significance of violation of a Canon of Ethics is less than clear. See H. 
Drinker, Legal Ethics 26, 27-30 (1953); J. Carlin, Lawyers’ Ethics 150-64 (1966).

115 New York City Bar Ass’n Comm, on Professional Ethics, Opinions, No. 
285 (1933). See also id. No. 767 (1952); id. No. 375 (1936).

Drinker, long considered the "Dean” of the bar in the area of professional ethics, unqual
ifiedly supports the American Bar Association view. H. Drinker, Legal Ethics 84 (1953).

116 United States v. Driscoll, 276 F. Supp. 333 (S.D.N.Y. 1967). The court granted the 
Government’s motion to restrain defense counsel and his investigators from interviewing 
jurors who rendered a guilty verdict in an income tax prosecution. The court refrained from 
disciplining counsel because of the alleged reliance on the previously cited Opinion of the 
Association of the Bar of the City of New York. See note 115 supra.

Hamer v. United States, 259 F.2d 274 (9th Cir. 1958).
US Id. at 281.
H9 Clark v. United States, 289 U.S. 1, 13-14 (1933).

In the federal courts only one direct attack has ever been made on 
the practice of using information obtained from post-verdict interviews 
in impaneling a jury.117 However, in that case, despite some rather 
strong indications that such interviews were held, the court refused to 
make such a finding of fact. It is not clear whether the court would 
have ordered a new trial if the allegation had been sustained, for it 
stated that "it is up to the individual judge to see that neither attorney 
has an unfair advantage over the other, whether by use of jury lists or 
jury books, or any other knowledge or information that exists with re
spect to a juror’s previous action.”118 Thus, the court appears to have 
followed the reasoning of the FBI investigation decisions, where judicial 
thinking was confined to the narrow issue of unfair advantage between 
the litigants, and did not consider the propriety of the investigation itself.

Recognition of a privilege "which protects from impertinent expos
ure the arguments and ballots of a juror while considering his verdict”119 
means very little unless effective measures are taken to ensure its ob
servance. Despite a number of judicial declarations which quite clearly 
disapprove or even forbid the practice, it is still in widespread use by 
trial counsel. It is suggested that there is a way to reconcile the stated 
need for privacy of jury-room deliberations with the legitimate need of 



864 The Georgetown Law Journal [Vol. 56: 839

counsel to occasionally inquire into those deliberations for the purpose 
of attacking a verdict on the grounds of fraud by a juror or some other 
impropriety. It is treated in Section II B of this article.120

120 See note 132 injra and accompanying text.
121 See W. Jowirr, The Strange Case of Alger Hiss 201-02 (1953); R. Cipes, 

Rules of Criminal Procedure, in 8 J. Moore, Federal Practice J 24.02[l] (2d ed. 
1967); Note, Community Hostility and the Right to an Impartial Jury, 60 COLUM. L. Rev. 
349 (I960).

The opinion has been expressed that the voir dire is a useful filtering procedure in such 
situations. A. Friendly & R. Goldfarb, Crime and Publicity 101-06 (1967).

122 "The test of bias sufficient to exclude a juror for cause is not what the particular 
juror believes he could do.” Dennis v. United States, 339 U.S. 162, 176 (1950) (Black, J., 
dissenting). “A government employee ought not to be asked whether he would feel free to 
decide against the Government in cases that to the common understanding involve disloyalty 
to this country. Questions ought not to be put to prospective jurors that offer no fair choice 
for answer.” Id. at 182 (Frankfurter, J., dissenting).

In cases involving allegedly prejudicial pretrial publicity the Supreme Court has had less 
difficulty in appreciating the juror’s plight. See Sheppard v. Maxwell, 384 U.S. 333 (1966); 
Irvin v. Dowd, 366 U.S. 717 (1961); Marshall v. United States, 360 U.S. 310 (1959).

123 So I reject as spurious any view that government employment differs from all other 
employment in creating no psychological pressure of dependency or interest in gain
ing favor, which might tend to predetermine issues in the interest of the party which 
has complete mastery over the juror’s ambition and position.

335 U.S. 497, 515 (1948) (Jackson, J., dissenting).

II. Alternative Methods of Resolution of Problem

A. PRETRIAL AND TRIAL INVESTIGATIONS

Basically, there are five possible approaches to the general problem 
of juror influence. First, we could ask the juror if he has been influenced 
by any direct contact or by the knowledge of any indirect contact. This 
is precisely the dominant approach at the voir dire, where, for instance, 
in a widely publicized murder case a prospective juror is asked if he will 
be able to disregard his previous knowledge of the case and confine his 
consideration to the evidence introduced at the trial. In the "publicity” 
cases perhaps this type of question can be justified as a necessary evil, 
unless we prefer to try such cases to people who maintain so little contact 
with the community that they are totally uninformed about such 
events.121 In general, however, the objections raised by Justices Black 
and Frankfurter in their dissents in Dennis v. United States122 123 and Justice 
Jackson in his dissent in Frazier v. United States122 point up the inherent 
weaknesses in this type of self-appraisal question. It is felt that general 
adoption of such a test would be a serious mistake.

Second, we could follow the present judicial standard, which focuses 
primary attention on the time when the questioned practice took place. 
The cases seem to support just such a "time” test, i.e., they refuse to 
condemn pretrial investigative practices, even those involving direct con-
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tact with prospective jurors, while at the same time condemning most 
inquiries which take place after the commencement of the trial, even 
where no contact is made with the juror. Such a standard is relatively 
simple to apply, but ease of application may be its only virtue unless 
scientific studies support the underlying premise that contact with a juror 
after the trial has commenced is likely to influence his deliberations, 
whereas contact made before the commencement thereof will have no 
such effect.121 At present, rhe courts are primarily alarmed by interfer
ence during the course of a trial, a very well-founded concern. But on 
what basis has it been determined that the pretrial contact is harmless? 
This decision has been made without any reference to scientific literature 
in the stimulus-response field, despite the fact that the effect upon the 
juror is the object of our concern. The judiciary appears content to rely 
on a "what every man knows” type of knowledge.120

124 Hopefully, we will not encounter the same degree of opposition to scientific data in 
the stimulus-response field as we have in other areas. See M. PLOSCOWE, SEX AND THE 
Law 123-26 (1951); S. Schatkin, Disputed Paternity Proceedings (2d ed. 1947). A 
distinguishing feature is that the stimulus-response data will be utilized primarily as a general 
guide by those who are studying our pretrial investigative practices, not for the purpose of 
deciding the factual issue in specific litigation.

125 "One recalls Gibbon’s remark that usually a person who talks of 'the opinion of the 
world at large’ is really referring to 'the few people with whom I happened to converse.’ ” 
Repouille v. United States, 165 F.2d 152, 154 (2d Cir. 1947) (Frank, J., dissenting).

126 For a survey of the law as it pertains to various methods of scientific investigation, see 
George, Scientific Investigation and Defendants’ Rights, 57 MICH. L. Rev. 37 (1958). See 
generally Levin & Levy, Persuading the Jury with Facts Not in Evidence: The Fiction-Science 
Spectrum, 105 U. Pa. L. Rev. 139, 182-83 (1956).

127 See Clark, Two Decades of the Federal Civil Rules, 58 COLUM. L. Rev. 435, 443-47 
(1958).

Third, we could invite scientific data relating to the problem of juror 
susceptibility in the hope that such knowledge would assist the courts 
in establishing standards for pretrial investigations. Individual courts 
would be allowed to set their own standards, as they currently do in other 
issues involving scientific knowledge.124 125 126 127

Fourth, scientific data relating to juror susceptibility could be pre
sented to an advisory committee appointed by the Supreme Court,12' and 
specific rules could then be promulgated to more precisely guide the 
lower federal courts. Such action would increase the likelihood of some 
uniformity of practice in the various circuits, a possibility which may or 
may not be regarded as a refinement of the third. While the author 
favors uniformity of practice in the area, there will be those who prefer 
to have the issue resolved by the courts before whom they routinely ap
pear. One rather clear danger in this is that some courts may be inclined 
to disregard scientific data in support of past practices.

Fifth, we could adopt what is substantially the English system, where 
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traditionally there is no pretrial investigation of any type, with both par
ties forced to rely on the briefest of court-conducted voir dire examina
tion.128 To minimize the possibility of influence by any pretrial acts of 
court officials, there would be excluded from official court questionnaires 
all inquiries which did not directly relate to the prospective juror’s physi
cal, mental, and legal qualifications. Further, all questions concerning 
juror attitudes would be excluded.129 Also, we could prohibit all pre
trial investigative activities, whether by counsel or their agents. Counsel 
would be enjoined from directly or indirectly obtaining or receiving in
formation about prospective jurors except that provided by the voir dire 
examination. To those who find this suggestion revolutionary, let it be 
recalled that in those district courts where the jury panel list is not made 
available before trial, counsel already operate under conditions similar 
to those proposed.130 Implementation of this final suggestion could be 
largely accomplished by the most simple of procedural devices, one which 
would curtail the opportunity for violation131—a court order or rule pro
hibiting the release of the jury list except where specifically required by 
statute.

128 This position does not indicate support for the procedure which asks the juror if he 
can decide the case on the evidence presented in court, a practice earlier criticized.

129 At the very least we should exclude all apprehension-provoking questions. In deciding 
what is embraced within this description we should not use the standard of the reasonably 
prudent or bold juror; we must be concerned with the timorous juror, for he too sits on juries 
in perhaps great numbers.

130 See notes 41-44 supra and accompanying text.
131 Actually, the names of panelists not chosen for the first trial to which they are sum

moned will be available to counsel once the petit jury is impaneled for that first trial. An 
opportunity will thus be present to investigate at least some of the panelists likely to be chosen 
for subsequent jury duty during the period when they are still available for jury service. The 
author approves the only effective method to deal with this problem: a judicial ban on all 
investigation of jurors.

B. POST-TRIAL INVESTIGATIONS

If we choose to exercise control over this part of the investigative 
process, there could be promulgated a rule of court which forbids inter
viewing jurors after trial except upon compliance with certain stated 
conditions. The first condition would be that the attorney file an affi
davit setting forth his reasons for the proposed interview. Approval for 
the interview would then be granted automatically. The second condi
tion would be that following the interview the attorney file a second 
affidavit, indicating scope and results of his interview.

Such a rule would provide a permanent record of all such interviews 
and the results thereof. Failure to comply with this rule would provide 
the basis for disciplinary action. By virtue of the two-affidavit require



1968} Investigation of Jurors 867

ment, it is felt that the automatic granting of permission to interview 
would not be abused by more than a small minority of attorneys. Treat
ment of the few who always find probable cause for an interview could 
appropriately be left to the persuasive powers of the judge; a personal 
conference with such attorneys would probably prove effective. How
ever, if the conference-in-chambers approach should encounter wide
spread failure, then it might be necessary to employ a practice requiring 
prior judicial approval before the interview could be conducted.

Curtailment of all pretrial investigative practices and stringent limi
tations on post-verdict interviews will make it possible for juries to con
tain some biased jurors who could have been weeded out under the 
methods which presently prevail. But, there is every reason to anticipate 
a sharp reduction in the number of biased jurors selectively chosen as a 
result of pretrial investigation, the voir dire, and post-verdict interviews. 
Bias will inevitably be found in trial juries; the question is whether that 
bias will be randomly present or selected by counsel. There are already 
quite enough extraneous factors which operate to affect the deliberation 
or judgment of jurors.132 Although it may be difficult or impossible to 
eliminate these influences, there is no reason to encourage or tolerate 
any additional sources thereof unless the operation of the jury system 
will be improved thereby.

132 An excellent article on this general subject is Jahoda & Cook, Security Measures and 
Freedom of Thought: An Exploratory Study of the Impact of Loyalty and Security Programs, 
61 Yale L.J. 295 (1952). Some of the persons interviewed refused to believe that the au
thors were private parties, regarding them instead as FBI agents!

133 255 F.2d 876 (2d Cir.), cert, denied, 357 U.S. 937 (1958) [hereinafter cited as Cos
tello'}.

134 It appears that this practice did not originate with the Costello trial; it had been used 
by the Government for a number of years. See note 53 supra. The appeal was also based on 
other grounds not pertinent to this paper.

135 26 C.F.R. § 458.204 (1949) discussed the circumstances under which tax returns may 
be used in litigation by a United States Attorney or an attorney of the Department of Justice. 

III. United States v. Costello

A. statement of facts

United States v. Costello1™ provides an excellent vehicle for detailed 
examination of a specific pretrial investigative practice and the potential 
consequences thereof. Appellant, convicted of income tax evasion, re
quested a new trial when he discovered that the United States Attorney 
had requested the inspection of personal income tax returns of the jury 
panel.134

The United States Attorney purportedly acted pursuant to controlling 
statutes and regulations135 when he enlisted the assistance of the Internal 
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Revenue Service for the purpose of examining these income tax returns. 
An Internal Revenue Agent was ordered to provide the United States 
Attorney the following information about each panelist, to be extracted 
from his tax return: business, marital status, source of income, amount 
of tax paid, amount of income, amount of any refund, individual deduc
tions, number of dependents, and any apparent irregularity.136 The chief 
purpose of this examination, according to one government attorney, was 
to determine whether a prospective juror had income tax difficulties of 
his own.13' This information, together with other unspecified informa
tion available to the United States Attorney, was used by the Govern
ment to classify the jurors by a numerical system,138 ranging from Class 
I to Class IV, with Class I representing those jurors judged to be most 
favorable to the United States and Class IV those judged to be the least 
favorable. The trial jury, as finally constituted, consisted of eight jurors 
in Class I, two in Class II, and two in Class III.139

Written application was required. 26 C.F.R. § 458.32 (1949) sanctioned inspections of re
turns by certain officers and employees of the Treasury Department without the necessity for 
making written application. Appellant disagreed with the Government’s interpretation of § 
458.204; he additionally relied upon 26 C.F.R. § 458.34 (1949) to support his argument 
that the Government’s failure to make a written application constituted reversible error. The 
Government denied such obligation, regarding any omission as less than a "fundamental in
firmity'”; further, it argued that in any event the appellant had no standing to complain. Brief 
for Appellee at 47, Costello.

136 Record at 3O3a-3O6a, Costello.
137 Id. at 586a. The same Assistant United States Attorney stated: "My recollection would 

be that any conferences we had were designed to guide us in our challenges of the jury, and 
I don’t think we were looking for people who would be favorable to the Government, but 
rather looking towards the elimination of people who might be unfavorable.” Another gov
ernment attorney stated: "the main thing I was interested in is whether any of these prospec
tive jurors have had their own income tax trouble, and that is the main report I got from 
them.” Id. at 571a.

138 Costello at 882.
139 The Government used five of its peremptory challenges as follows: two against jurors 

in Class II and three against jurors in Class III. Costello at 882. Seven other veniremen 
were challenged by the Government "after they had revealed past or present income tax in
volvement with the Treasury Department.” N.Y. Times, Apr. 6, 1954, at 40, col. 4.

140 Brief for Appellee at 33-36, Costello.
™-Id. at 36-37.

Appellant attacked this practice on several grounds. First, he al
leged that the Government failed to comply with statutes and regula
tions pertaining to the examination of income tax returns, thereby vio
lating rights of the jurors.140 Second, he argued that the practice would 
impair the freedom of deliberation of jurors as well as their willingness 
to serve.141 Third, he claimed that "the concept of trial by 'Class I’ 
jurors, classified as such on the basis of information unavailable to the 
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accused, was completely alien to the Sixth Amendment.”142 Appellant 
was overruled on all points; the Supreme Court denied certiorari.143

at 38.
143 United States v. Costello, 255 F.2d 876 (2d Cir.), cert, denied, 357 U.S. 937 (1958).
144 In United States v. Singer, 241 F.2d 717 (2d Cir. 1957), defendant’s tax return was 

used to impeach him in a prosecution for transportation of a stolen motor vehicle in interstate 
commerce. See generally 8 J. Wigmore, Evidence § 2377f, at 781-82 (McNaughton Rev. 
1961); Miller, Availability and Use of Non-Public Government Records and Reports in Civil 
Litigation, 9 Syracuse L. Rev. 163, 170-74 (1958).

145 The returns were not actually inspected by the United States Attorney, but by an In
ternal Revenue Agent acting on behalf of the United States Attorney. While this may seem 
to be an insignificant technical distinction, it is one on which the Government strongly relied 
in supporting the legality of its actions under the statutes and regulations. Brief for Appellee 
at 4405, Costello.

146 Brief for Appellee at 51-52, Costello.
147 In fiscal 1966 approximately 70% of those persons indicted pleaded guilty or nolo 

contendere. Of those who went to trial nearly 75% were convicted. COMMISSIONER OF 
Internal Revenue, Annual Report 31 (1966).

14SIt has never been demonstrated that most taxpayers who pay deficiency assessments 
are biased against the Government when sitting as jurors. Nor is there any reason to assume 
that a taxpayer who has never paid a deficiency is free from bias. There are other factors in 
a juror’s life which probably bear more heavily upon his attitudes in criminal tax cases.

B. WERE RIGHTS OF JURORS VIOLATED BY 
EXAMINATION OF THEIR TAX RETURNS?

The degree of privacy accorded income tax returns filed under obli
gation of law has already received attention. The generally held lay 
view that income tax returns are a private matter between the Commis
sioner of Internal Revenue and the taxpayer is not shared by the Gov
ernment.144 However, never before had it been contended that an indi
vidual’s personal income tax returns were available for inspection by the 
United States Attorney merely because the individual was a prospective 
juror.145

On the court of appeals level the Government stressed its obligation 
to check all sources of information in order to conduct the voir dire 
properly, suggesting that it would have been remiss in failing to do so.146 
Implicit in this argument is the assumption that such investigation is 
necessary, or at least valuable, in securing an impartial jury. Aside from 
some parts of the South where antipathy to the federal government has 
been regarded as a factor in tax cases, there has never been any showing 
that the Government need have concern that jurors as a group have a 
strong disposition to acquit in tax evasion cases.147 * The voir dire would 
appear to provide an opportunity for determining whether any prospec
tive juror has had the type of contact with the Internal Revenue Service 
which would interfere with his ability to render an impartial verdict.14'5 
In loyalty and security cases the Government has been successful in forc
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ing defendants to rely on a prospective juror’s assurance of freedom from 
bias and prejudice even where he is a government employee.149 150 Quite 
clearly the Government does not wish to rely upon similar assurances in 
tax evasion cases!109 The sovereign is not content to rely upon the assur
ances it maintains are perfectly adequate for the protection of the rights of 
its citizenry.

149 See note 122 supra.
150 Information relating to the amount of the juror’s income, source thereof, amount of 

tax paid, type and amount of deductions, and number of dependents would likely be unavail
able at the voir dire. Probably the only permissible question pertaining to a juror’s tax life 
would be one which inquired about tax litigation.

151 See notes 41-44 supra and accompanying text.
132 There is no way of determining whether the composition of the jury would have been 

significantly different. While it is not possible to demonstrate the utility of such tax-return 
knowledge, the composition of the trial jury suggests strong reliance on such information.

133 Brief for Appellee at 47, Costello.
154 Perhaps the court was inviting Supreme Court review when it said:

[W]e think this court may not assume to proscribe a practice of the United States 
Attorney’s office which violates no statute and no rule which the Supreme Court has 
made in the exercise of its supervisory power over administration in the lower fed
eral courts.

Costello at 884.
433 Id. at 883.
136 Reversible error does not depend on a showing of prejudice in an individual 
case. The evil lies in the admitted exclusion of an eligible class or group in the com
munity in disregard of the prescribed standards of jury selection. . . . The injury is 
not limited to the defendant—there is injury to the jury system, to the law as an in-

Relevant to the Government’s claim of necessity is the fact that in 
some United States district courts neither litigant is permitted to inspect 
the list of jury panelists prior to trial except in cases where the defendant 
is charged with treason or other capital offense.151 * * 154 * In such districts the 
Government must go to trial without the benefit of this advance knowl
edge; it must rely on voir dire for determination of a juror’s qualifica
tions. Thus, if Frank Costello had been a resident of Los Angeles, 
rather than New York City, the Government would have been deprived 
of a significant portion of the information it used in impaneling the 
trial jury.102

The Government did not limit its arguments to observance of the 
appropriate statutes and regulations or to the necessity for the examina
tion. It argued that even if the rights of jurors had been invaded the 
defendant was not a proper party to object.103 Characterizing'any error 
as harmless,104 the court of appeals held that a defendant has no standing 
to object to a violation of a juror’s rights where such violation is uncom
municated to the juror.100 It is difficult to support such a proposition in 
light of earlier Supreme Court holdings that in the area of jury selection, 
reversible error does not depend on a showing of prejudice in an indi
vidual case.106 The community’s stake in the scrupulously impartial 
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administration of the jury system has been held sufficiently large to 
strike down any action which might tend to interfere with it. The Sec
ond Circuit, however, did not choose to heed the Supreme Court’s ad
monition that "tendencies, no matter how slight, toward the selection of 
jurors by any method other than a process which will insure a trial by a 
representative group are undermining processes weakening the institu
tion of jury trial, and should be sturdily resisted.”10'

C. EFFECT OF THE PRACTICE ON THE JURY SYSTEM

Appellant’s second basis for attack on the practice was its potentially 
deleterious effect on the jury system in general and jury service in par
ticular. He insisted that the knowledge of such practice would tend to 
deter people from jury service. The Government assured the court that 
inspection of tax returns could have no adverse effect on the jury system, 
for citizens would welcome the opportunity to prove to the Internal 
Revenue Service that their returns were an accurate reflection of their 
financial lives.

It is suggested that a great number of taxpayers, including the most 
scrupulous and accurate, not only do not welcome this "opportunity” but 
in fact dread it.* 157 158 159 The. general reluctance of many people to serve as 
jurors has long been a thorny problem. The knowledge that a summons 
for jury duty may involve examination of one’s tax returns could tend to 
make a prospective juror even more reluctant to serve. The Govern
ment’s assurance that the examination would be a cursory one and not 
for the purpose of determining the taxability of veniremen1'1' assumes a 
sophistication which the average juror does not possess. At least some 
might be influenced and perhaps intimidated by the knowledge that 

stitution, to the community at large, and to the democratic ideal reflected in the pro
cesses of our courts.

Ballard v. U.S., 329 U.S. 187, 195 (1946) (Douglas, J.).
157 Glasser v. U.S., 315 U.S. 60, 86 (1942) (Murphy, J.).
We should also sturdily resist the temptation of permitting the end to justify the means, 

identified by Mr. Justice Douglas as a very old position in the police state. Douglas, The 
Means and the End, 1959 WASH. U.L.Q. 103.

158 Unfortunately, no statistics are available to support this contention, but based upon 
the combined experience of the author and many fellow tax petitioners, it is felt justified. In 
fact, the author has never known anyone who "welcomed” a tax investigation, unless it was a 
fiduciary who desired to be discharged from personal responsibility under INT. REV. CODE 
of 1954, § 2204.

159 This assurance might prove difficult to honor. What would be the reaction of the 
United States Attorney if, at the voir dire, a juror testified at variance with his filed tax re
turn? For example, on his tax return a juror may have claimed a knowingly improper exemp
tion. At the voir dire the juror might be truthful (he thinks that he no longer has a financial 
interest to lie), unaware that his tax return has been scrutinized. When faced with the con
tradiction between the voir dire response and the tax return the Assistant United States Attor- 
ney or the Intelligence Unit Agent sitting at his side might feel obliged to further pursue the 
matter.



872 The Georgetown Law Journal [Vol. 56: 839

their tax returns were "pulled” for inspection. The court’s response 
supported the Government:

These, we incline to believe, are far-fetched bogies .... And the argu
ment that the practice will tend to discourage cheerful jury service, if of 
any force at all in view of the mandatory nature of such service, would 
seem not to apply to those having made honest tax returns. There would 
seem to be no good reason to believe that knowledge that jury service 
entails exposure of one’s tax return to the scrutiny of a district attorney 
would deter a good citizen from service in the judicial establishment 
any more than the fierce publicity which beats upon the private affairs 
of the citizen appointed to high office in the executive department 
deters acceptance of such appointment.160

160 Costello at 883-84.
161 Brief in Opposition to Petition for Certiorari at 12, Costello.
162 Martin v. United States, 266 F.2d 97 (5th Cir. 1959). It appears that appellant’s ob

jection was not so much to the inspection by the Government as it was to the ruling which de
nied him access to the information. Id. at 99; cf. Best v. United States, 184 F.2d 131 (1st Cir. 
1950).

163 This point was stressed in the Petitioner’s Petition for Rehearing at 2-3, Costello. 
The instructions to United States Attorneys not to inspect federal income tax returns of po
tential jurors in income tax prosecutions were issued in the form of a special notice from the 
Acting Assistant Attorney General in charge of the Tax Division. Letter from Charles K. 

Particularly intriguing is the manner in which the Solicitor General 
opposed appellant’s petition for certiorari. Despite the strong judicial 
endorsement of the Government’s argument concerning "cheerful jury 
service,” the Solicitor General abandoned it completely, conceding that 
knowledge of the Government’s practice might cause some persons to 
wish to avoid jury service. The Supreme Court was informed that "to 
avoid any possible problems in this respect in future cases, United States 
Attorneys are being instructed not to engage in this practice.”161 In 
other words, the Supreme Court was requested to refuse certiorari on the 
grounds that the potential danger to the future efficient and just opera
tion of our jury system was removed. No harm was done in the subject 
case as none of the jurors knew of the examination, it was argued. The 
Supreme Court’s denial of certiorari left the pronouncement of the Sec
ond Circuit the final judicial word in this case. A year later the very 
same investigative practice was approved in the Fifth Circuit.162

In treating with this investigative practice, it must be noted that there 
is no judicial impediment to its current use. The practice has been ap
proved by the two appellate courts which have reviewed it; only the 
voluntary action of an assistant attorney general prohibited its use.163

D. THE SPECIALLY CONDITIONED JURY----
WHERE DO WE GO FROM HERE?

Despite the undesirable effect which investigation of jury panelists’ 
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tax returns could have on individual jurors, individual juries, or upon 
the jury system in general, perhaps we face the risk of even more dan
gerous practices. We have already witnessed the day when the United 
States Attorney’s Office enlisted the aid of an experienced Internal Reve
nue Agent to probe into the financial lives of prospective jurors, not for 
the purpose of determining their correct tax liability, but for the sole 
purpose of securing information which would assist the prosecutor in 
impaneling a jury. The information which the Internal Revenue Agent 
was directed to obtain suggests the Government’s goals in its tax search. 
It probably sought a jury composed of people who had little or no con
tact with the Internal Revenue Service, aside from the filing of their 
annual returns. Not only did it seek people with minimal contact, but 
it apparently sought people with simple contact.164 165 A taxpayer who 
had been audited and found to owe taxes would not likely commend 
himself to the United States Attorney, nor would a taxpayer who claimed 
a refund other than an automatic, garden-variety type.100 For the fiscal 
year ending June 30, 1966, there were 1.9 million of the former166 167 and 
.4 million of the latter.161 We might also assume that the prosecutor 
would not want as jurors persons who were tax delinquents, of whom 
there were 2.99 million in this fiscal year.168 By combining the tax 
"undesirables,”169 we arrive at a figure of approximately 5.3 million for 
fiscal 1966, a typical tax year. No doubt there is a substantial percent
age of continuing undesirability on the part of the same individuals, in 
the form of annual deficiencies, refund claims, or delinquencies, but each 
tax year must add an appreciable number of new "undesirables” to the 
already large list. If the annual rate of increment is only 50 percent, 
over a six-year period a total of 18.5 million tax "undesirables” will have 
been accumulated, a substantial percentage of all eligible jurors!

Rice, Asst. Att’y Gen., Tax Division, to Joshua Okun, Nov. 16, 1959- These instructions 
have been in force continuously since their issuance. Letter from Mitchell Rogovin, Asst 
Att’y Gen., Tax Division, to Joshua Okun, Jan. 23, 1968.

164 Minimal contact would be that type of contact involving the filing of a tax return 
without ever hearing thereafter from the Internal Revenue Service. By simple contact refer
ence is made to a tax return in which the standard deduction is used and the income is largely 
or exclusively derived from salary or wages reported on form W-2.

165 The overwhelming number of all refunds arise out of excessive withholding by em
ployers. For the fiscal year ending June 30, 1966, out of total individual income and em
ployment tax refunds of $6,115,147,000, over 90% were attributable to excessive prepayment 
of tax. Commissioner of Internal Revenue, Annual Report 125 (1966).

166 id. at 22.
167 Id. at 24.

Id. at 33.
169 The group would consist of those who pay deficiencies, who receive non-automatic 

refunds, and who are delinquent in tax payments. There is some overlap between the first 
two and the third.
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Although appellant conceded that the Government could constitution
ally employ information received as an incident to its taxing power, "basic 
traditions of fair play” were relied upon to exclude information so ob
tained. The concept of trial by "Class I” jurors was vigorously as
sailed.1'0 Perhaps this argument was predestined to fail, for in the blue- 
ribbon jury cases may be found support for a panel which is admittedly 
chosen from groups which are not a cross section of the community.1'1 
Little success has attended efforts to attack the composition of the actual 
trial jury in the absence of a showing of fraud on the part of a juror or 
other gross impropriety. Judicial authority supported the Government’s 
contention that the rights of a litigant in relation to a trial jury are 
strictly exclusionary and not inclusionary.1'2 Although the litigant has 
a right to have excluded jurors who are biased, he has no right to have 
any particular juror or group of jurors serve where the panel itself has 
been fairly chosen.

170 Brief for Appellant at 38, Costello.
171 Moore v. New York, 333 U.S. 565 (1948); Fay v. New York, 332 U.S. 261 (1947). 

Of course, the concept of blue-ribbon juries has been vigorously assailed:
The vice lies in the very concept of "blue ribbon” panels—the systematic and inten
tional exclusion of all but the "best” or the most learned or intelligent of the general 
jurors. Such panels are completely at war with the democratic theory of our jury sys
tem, a theory formulated out of the experience of generations. One is constitutionally 
entitled to be judged by a fair sampling of all one’s neighbors who are qualified, 
not merely those with superior intelligence or learning. Jury panels are supposed 
to be representative of all qualified classes. Within those classes, of course, are per
sons with varying degrees of intelligence, wealth, education, ability and experience. 
But it is from that welter of qualified individuals, who meet specified minimum 
standards, that juries are to be chosen. Any method that permits only the "best” of 
these to be selected opens the way to grave abuses. The jury is then in danger of 
losing its democratic flavor and becoming the instrument of the select few.

Hence the "blue ribbon” method of selecting the "best” of the general jurors, a 
method instituted with the highest of intentions, does violence to the fundamental 
precepts of the jury system. Appeals to administrative convenience do not soften 
that violence. And since the method deprives the defendant of the protection ac
corded others who are able to draw upon the general panel, it falls under the ban 
of the Fourteenth Amendment.

Moore v. New York, 333 U.S. 565, 570 (1948) (Murphy, Black, Douglas, & Rutledge, JJ-, 
dissenting).

172 Frazier v. United States, 335 U.S. 497, 507-08 (1948); United States v. Puff, 211 F.2d 
171, 184-85 (2d Cir.), cert, denied, 347 U.S. 963 (1954); Hall v. United States, 168 F.2d 161 
(D.C. Cir.), cert, denied, 334 U.S. 853 (1948); Shettel v. United States, 113 F.2d 34 (D.C. Cir. 
1940). The lengths to which "trial by combat” takes us is most clearly demonstrated in Hall, 
where the Government was upheld in the use of all its peremptory challenges to exclude 
Negroes in a case where a Negro defendant was tried for murder.

We should put aside case-law considerations for a moment to con
sider some of the broader implications of the Government’s Costello 
policy. The scope of governmental operations today makes for increas
ingly close and intimate contact between the federal government and 
the private citizen. As the volume of required records and information 
has increased tremendously, the Government has come into possession 
of a great mass of data about many of its citizens. This information * * * 
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ranges from simple census data173 174 * * 177 178 179 to the very detailed information avail
able in the personnel files of the 25,575,000 veterans who have served 
in our Armed Forces since the Second World War,1'4 the 2,903,000 
civilian employees of the federal government,1'5 and the 8,618,000 em
ployees of state and local governments,1'6 whose personnel files would 
generally be available for inspection by the United States Attorney if 
he deemed such information potentially valuable. It includes detailed 
financial information on the nearly 70 million individuals who annually 
file federal income tax returns.

173 It is submitted that very little reliance should be placed on the theoretical confiden
tiality of such information. Even if further direct legal inroads are not made, there is still 
the back-door approach successfully used by the Government in Costello, i.e., even if there 
has been a violation of a juror’s rights by the United States, the defendant has no standing to 
object. See notes 153-56 supra and accompanying text.

174 Bureau of the Census, Statistical Abstract of the United States 271 
(1967).

t'5ld. at 407.
™Id. at 439-
177 Among those included would be the psychoanalyst, psychiatrist, psychologist, anthro

pologist, and social worker. For a discussion of law’s utilization of the methods of other dis
ciplines, see Loevinger, Jurimetrics: The Next Step Forward, 33 Minn. L. Rev. 455 (1949).

178 There has already been significant work in the area of white-collar crime, both in 
terms of exploring public attitudes as well as motivation of the law violator. See J. Hall, 
Theft, Law and Society (2d ed. 1952); E. Sutherland, White Collar Crime (1949); 
Cressey, Other People’s Money—A Study in the Social Psychology of Embezzlement, 56 Am. J. 
Sociology 56 (1957); Newman, Wz/e Collar Crime, 23 Law & Contemp. Probs. 735 
(1958); Newman, Public Attitudes Towards a Form of White Collar Crime, 4 SOCIAL PROBS. 
228 (1957).

179 See note 43 supra.

To the untutored eye, the sum of such information may represent 
little more than a bewildering pile of unrelated data. But how far off 
is the day when, in addition to the already excellent scientific apparatus 
available to the law enforcement branches of the Government, there will 
be added the skills of other disciplines which are expert in the meaning
ful analysis and interpretation of biographical information?1“ The 
mass of factual data about a prospective juror could be presented by a 
prosecutor to a "team” of specialists whose task it would be to predict 
the individual’s response to a particular class or category of crime. Juror 
A’s background might suggest that, from the Government’s vantage 
point, he would make a poor juror in a white-collar crime case, but an 
excellent one in a crime-of-violence setting.1'8

Perhaps all this is no more than a scientific extension of the "psy
chological” principles which have always been used by leading trial law
yers in the selection of a jury and conduct of the trial.1'9 No doubt the 
intuition or "sixth sense” of some of these lawyers is sufficiently well- 
developed to enable them to correctly anticipate the responses of a high 
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percentage of jurors. But what is currently being suggested as a distinct 
possibility is a vast refinement of that process. It is not suggested that 
the "team” appraisal will be foolproof or even close to that. Nor is it 
offered without a full awareness of the limitations inherent in studies 
which purport to predict human response. Yet, it is felt that our present 
level of scientific skill fully warrants an expectation of significant pre
dictive accuracy if the data analysis is performed with relatively limited 
objectives at first. In time though, it could be extended to predictions 
about responses to specific crimes, rather than general types of crimes. 
It might even be extended to predictions concerning a juror’s reaction to 
various types of witnesses, or even evidence. There is no reason why it 
could not embrace predictions concerning the reaction of one juror to his 
fellow jurors.180

180 A major area of social scientist research has been that of social interaction in small 
groups. A valuable bibliography of the literature for the period 1900-1953 is to be found in 
Strodtbeck & Hare, Case for the Study of Small Groups, 17 SociOMETRY 107-78 (1954). 
See also A. Hare, E. Borgotta, & R. Bales, Small Groups: Studies in Social Inter
action (1955), a particularly excellent study which contains an annotated bibliography of 
the literature at 579-661.

181 Over the years there have always been voices crying for closer cooperation. See Lass- 
well & McDougal, Legal Education and Public Policy: Professional Training in the Public 
Interest, 52 Yale L.J. 203 (1943); Simpson & Field, Social Engineering Through Law: The 
Need for a School of Applied Jurisprudence, 22 N.Y.U. L.Q. 145 (1947). For an excellent 
article which points up some of the reasons for the lack of closer interplay between the lawyer 
and the social scientist, see Reisman, Law and Sociology: Recruitment, Training and Col
leagueship, 9 Stan. L. Rev. 643 (1957). Also helpful in this regard is Geis, Sociology, 
Criminology, and Criminal Law, 7 Social Probs. 40 (1959). In F. Beutel, Some Poten
tialities of Experimental Jurisprudence as a New Branch of Social Science 
(1957), may be found references to authors who have discouraged efforts to apply methods of 
experimental science to jurisprudence. See also Moore & Callahan, Law and Learning Theory: 
A Study in Legal Control, 53 YALE L.J. 1 (1943).

182 These have ranged from modest inquiries to full scale projects.
183 Strodtbeck & Mann, Sex Role Differentiation in Jury Deliberations, 19 SOCIOMETRY 

3 (1956). But cf. Lemert, The Grand Jury as an Agency of Social Control, 10 Am. SOCIO
LOGICAL Rev. 751 (1945).

184 Strodtbeck, James, & Hawkes, Social Status in Jury Deliberations, 22 Am. SOCIOLOG
ICAL Rev. 713 (1957); Sarbin, Role Theory, in Handbook of Social Psychology 223 
(Lindsey ed. 1954).

185Broeder, The University of Chicago Jury Project, 38 Neb. L. Rev. 744 (1959); Kutner, 
Proskansky, & Chein, Prejudice and Ethnic Relations, in Handbook of Social Psychology 
1021 (Lindsey ed. 1954).

186 Bevan et al., Jury Behavior as a Eunction of the Prestige of the Foreman and the Na
ture of his Leadership, 7 J. PUB. L. 419 (1958).

Perhaps the work of behavioral scientists and lawyers has not yet 
been of a magnitude to give us much cause for concern. However, we 
may now be observing the turning point, for in recent years the tempo 
of interdisciplinary work has increased.181 In the jury area alone there 
have been studies182 relating to the significance of the sex of jurors,183 
their social status,184 185 186 their ethnic background,180 the role of> the fore
man,1SG the significance of occupation,18' family status,188 and probability 
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of bias.169 It is simply a question of time before able counsel will fully 
utilize the data provided by the behavioral scientist.

187 Breeder, Occupational Expertise and Bias as Affecting Jury Behavior: A Preliminary 
Look, 40 N.Y.U.L. Rev. 1079 (1965).

188 Breeder, Plaintiff’s Family Status as Affecting Juror Behavior: Some Tentative In
sights, 14 J. Pub. L. 131 (1965).

189 Breeder, The Importance of the Scapegoat in Jury Trial Cases: Some Preliminary Re
flections, 4 DUQUESNE L. rev. 513 (1966); Robinson, Bias, Probability and Trial by Jury, 
15 Am. Sociological Rev. 73 (1950).

190 This is not meant to suggest that juries are presently rendering verdicts based solely 
upon the evidence introduced at the trial. It is submitted that by application of scientific 
principles, far greater use can be made of existing prejudices than is currently the practice. 
The goal will not have changed, but the available means will have been refined.

191 See Goldstein, Police Discretion Not to Invoke the Criminal Process: Low-Visibility 
Decisions in the Administration of Justice, 69 Yale L.J. 543 (I960).

192 The Internal Revenue Service’s automatic data processing system (ADP), previously 
operational for high-volume business tax returns, became operational nationwide for indi
vidual income tax returns on January 1, 1967. COMMISSIONER OF INTERNAL REVENUE, 
ANNUAL Report 15 (1966). Now, a Costello-type investigation of panelists’ tax returns 
could be performed by computer rather than by Internal Revenue Agents. In addition to 
expanding the potential application of such investigations, the chances of discovery of such 
exploration would be reduced almost to the vanishing point.

IV. Conclusion

It is inevitable that rapid strides will be made in the study of human 
behavior and response since such information is of interest not only to 
the scientist, but to the business community as well. Although in some 
fields the primary inquiry is directed towards research which has a direct 
and positive commercial application, that which is learned about human 
motivation and behavior in commercial contexts will also have value in 
noncommercial applications. If and when attorneys utilize this body of 
information, we will certainly be viewing a new era in the "science” of 
jury trials, but we will have strayed far indeed from the suggested goal 
of jury trial by randomly biased jurors. In our quest for uncovering 
subconscious bias or prejudice, we will neither expect nor achieve per
fection. But the odds are great that we will be in a position to more 
accurately and precisely employ those biases and prejudices than we do 
at the present time, limited as we are to relatively crude tools.187 188 189 190

Among the reasons offered for postponing consideration of the prob
lem will be assurances that if the Government desires to harness the pre
dictive skills of various disciplines it will do so only in very "important” 
cases.191 The new world of electronic computers makes ill-founded any 
such reliance,192 even if one is content to repose such powers in the 
prosecutor. Once scientific inquiry has progressed to a point where gen
erally reliable predictions can be made concerning juror response to spe
cific crimes, the next step will be to endow an electronic computer with 
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man’s new-found knowledge.193 The availability of such a computer 
would make it possible for the Government to thoroughly analyze a 
great many more jury panels than it can at the present time.

193 The "jury reaction” computer would digest all data and come up with a prediction 
concerning the response of a panelist to a specific trial type situation. With such an elec
tronic device available, time and money considerations would not limit resort to predictive 
response analyses to only "important” cases. Nor would it necessarily be limited to cases in 
the federal courts. The more wealthy states and cities would probably operate their own com
puter, while the less affluent jurisdictions could probably gain access to that owned by the 
federal government. See R. Nett & S. Hetzler, An Introduction to Electronic 
Data Processing 154-56 (1959).

A recommendation by the Social Science Research Council for the establishment of a Fed
eral Data Center was supported by a special Presidential Task Force. Task FORCE ON THE 
Storage of and Access to Government Statistics, Report (1966). Two congres
sional subcommittees have addressed themselves to the problem of invasion of privacy by 
computer. See Hearings on S. 25 Before the Subcomm, on Administrative Practice and Pro
cedure of the Senate Comm, on the Judiciary, 90th Cong., 1st Sess. (1967); Hearings on S. 
39 Before the Subcomm, on Administrative Practice and Procedure of the Senate Comm, on 
the Judiciary, 89th Cong., 1st Sess. (1965-1966); Hearings Before the Special Subcomm, on 
Invasion of Privacy of the House Comm, on Gov’t Operations, 89th Cong., 1st Sess. (1966). 
For typical popular expressions of concern see Lear, Whether Personal Privacy, SATURDAY 
REV., July 23, 1966, at 36; Packard, Don’t Tell it to the Computer, N.Y. Times, Jan. 8, 1967, 
§ 6 (Magazine), at 44. A brilliant study of the erosion of privacy in this country is to be 
found in A. WESTIN, PRIVACY AND FREEDOM (1967).

At least one American county of nearly one million persons plans to utilize a centralized 
computer system to provide information about its residents. N.Y. Times, Aug. 1, 1966, at 
27, cols. 1-2 (late city ed.).

194 See Loevinger, Jurimetrics: The Next Step Porward, 33 Minn. L. Rev. 455, 475 
(1949); Reisman, Law and Sociology: Recruitment, Training and Colleagueship, 9 STAN. 
L. Rev. 643, 651 (1957). See also H. Lasswell, The Analysis of Political Behavior 
59 (1949); Lasswell & McDougal, Legal Education and Public Policy: Professional Training 
in the Public Interest, 52 Yale L.J. 203, 238-39 (1943).

195 The scientist is quick to seize upon new ideas and put them to immediate test, follow
ing which he can accept, reject, or modify them. Can the same be said for the law and law
yers?

The author’s opposition to investigation of jurors extends to both 
government and private counsel. It is not based on any notion of unfair 
advantage to either litigant, but is rather an opposition to the use of sci
entific knowledge to better enable attorneys to choose jurors with selected 
biases. Consideration of the problem should not be delayed until scien
tific skills have once again outstripped us, for we should have learned 
that it is particularly unsound to place strong reliance on the ability of 
the law to keep pace with scientific progress.194 195 While the existence of 
a lag between the law and community mores has often been praised, the 
case may well be different when we speak of the lag between the law 
and scientific development.191* The gap has not remained constant, nor 
does the rate of scientific progress appear to have been severely hampered 
by lack of a new methodology and approach. Although the jury system 
has been under almost continuous study and examination for the past 50 
years, only recently have we begun to enlist the skills of other disciplines 
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to scientifically test thinking which is centuries old.19b The subject of 
investigation of prospective jurors is admittedly but a small part of the 
problem we face concerning the jury system. However, our thinking in 
this area may play a major role in shaping the future of trial by jury in 
this country. Unless we adopt the restrictions suggested, operation of 
the jury system may be so manipulated that it ceases to provide the pro
tection which traditionally has been among its greatest virtues.

196 Loevinger, Jurimetrics: The Next Step Forward, 33 Minn. L. Rev. 455, 483 (1949)-
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1L. Eisenstein, The Ideologies of Taxation 3-4 ( 1961 ).

After considering the reforms of the immediate past, the author dis
cusses those ailments in the present system which are still in need of 
cure. While acknowledging that simplification of tax rules may be a 
desirable goal, Mr. Caplin cautions that reformers must not lose sight 
of the conflicting interests in our ever-changing society.

A lecturer on taxation is sure to stir his audience with the observa
tion: "The American public cries for tax reform.. The time is long over
due to close the loopholes!” Applause, foot-stomping, a standing ova
tion, are almost inevitable. It is like urging support of God, mother
hood, and country.

But when the cheering dies down, and the specifics are scrutinized, 
the attitude of the listener may change abruptly. It soon becomes appar
ent that the definitions of "reform” and "loopholes” vary greatly among 
us, depending on our individual economic and social circumstances. A 
loophole to one is frequently a lifeline to economic survival to another; 
and often the reform program we favor most vigorously is one that takes 
away from someone else the tax benefits on which he has relied for many 
years. How keen was the insight of the sometimes cynical commentator 
who said: "Our taxes reflect a continuing struggle among contending 
interests for the privilege of paying the least.”1

But despite the difficulty of reaching a consensus on the changes to 
be made, it is clear that there is need for a constant réévaluation and 
improvement in the federal tax system as times and attitudes change.

As April 15th—the inevitable day—approaches, some 100 million 
Americans struggle over a variety of complex tax concepts and try to 
determine their federal tax liability in a fair and honest manner. Yet, 
some of our citizens, who realize millions of dollars of income each year, 
pay no income tax at all. Others do pay tax even though they have an
nual incomes of no more than a few hundred dollars. People with al
most identical levels of income pay taxes in highly varying amounts. 
People with estates of equal size transfer their property to heirs at en
tirely different tax costs. And, finally, we hear of particular facets of 
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the tax law which are the subject of widely-publicized abuse: tax-exempt 
organizations, for example, have frequently been utilized for purposes 
having considerably more to do with personal advantage than with the 
advancement of charity or the public weal.2

2 See, e.g., Caplin, Limitations on Exempt Organizations: Political and Commercial Ac
tivities, N.Y.U. 8th Biennial Conference on Charitable Foundations 265 (1967); 
Paul, Erosion of the Tax Base and Rate Structure, 11 Tax L. Rev. 203 (1956); TREAS. Dept., 
Report on Private Foundations (1965).

3H.R. 15414, 90th Cong., 2d Sess. (1968); see H..R Doc. No. 152, 90th Cong., 1st Sess. 
3 (1967).

4 See Surrey, Federal Tax Policy in the 1960’s, 15 Buffalo L. Rev. 477 (1966).
5 H.R. Doc. No. 140, 87th Cong., 1st Sess. (1961).
6H.R. DOC. NO. 43, 88th Cong., 1st Sess. (1963).
~ 76 Stat. 960 (1962).
8 78 Stat. 19 (1964).

Distortions like these have serious implications for our tax system. 
The system, after all, requires voluntary assessment by each taxpayer of 
his own tax liability. Without fundamental public respect for the tax 
law, we cannot expect the broad-based compliance which is essential to 
the vitality of the system. Unfairness, discrimination, and abuse erode 
that respect; and in doing so, they present serious danger to the mechan
ism by which our federal government supports itself.

The subject of tax reform has special urgency at the present time. 
President Johnson has proposed and continues to press for a ten percent 
surcharge upon the existing income tax.3 The additional revenue to be 
raised by the surcharge is considerable—an estimated $9.8 billion for 
fiscal 1969. When those who bear the burden of the present income 
tax are called upon for an additional contribution of that magnitude, it 
is hardly surprising that they give special attention to aspects of the tax 
law which enable others to pay less than their share. And, naturally 
enough, demands for reform have mounted.

Reforms of the Early 1960’s
While the 1968 surcharge proposal creates heightened interest in 

the subject, tax reform has been of continuing concern to Congress and 
the executive branch over many years. Indeed, the early years of this 
decade constituted one of the most intensive periods of tax revision in 
our nation’s history.4 5 * * In 1961s and again in 1963,c President Kennedy 
proposed major tax reform programs to Congress, and Congress re
sponded with the Revenue Acts of 1962' and 1964.8 While compro
mise was characteristic of both acts, and simplicity evident in neither, 
significant progress was achieved.

In 1962—in addition to the legislative grant of a seven percent in
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vestment credit—a number of specific reform measures were adopted. 
Restrictions were placed on entertainment expenditures, curbing serious 
abuses which had developed over many years. Measures were enacted 
to deal with avoidance of United States tax by the use of foreign tax 
havens and foreign holding companies. Congress also moved to elimi
nate the hiatus which had permitted cooperatives and their patrons to 
realize income without the payment of tax by either; to impose a tax on 
savings and loan associations and mutual savings banks; to limit capital 
gains treatment on the sale of depreciable personal property; and to re
quire information reporting on payments of dividends and interest.

The 1964 Act changes were more comprehensive. The dividend- 
received credit was repealed. Deductions were- denied for certain state 
and local taxes, for interest on certain loans to pay life insurance premi
ums, and for casualty and theft losses under one hundred dollars. The 
rules were tightened on employee stock options, group-term life insur
ance, personal holding companies, and multiple corporations. The sick- 
pay exclusion was narrowed, and certain gains on the sale of realty were 
taxed at ordinary income rates. On the tax relief side, the 1964 Act 
made important structural changes in providing for income averaging, 
lifetime carry forwards of capital losses, a minimum standard deduction, 
and liberalized child care rules. The 1965 Excise Tax Reduction Act9 
was the next step in major tax revision, wiping away much of the tan
gled and discriminatory web of excises which had developed ad hoc over 
the years.

»79 Stat. 136 (1965).
10 See Comment, Internal Revenue Service, ADP Procedure, 19 A.B.A. SECT. TAX Bull., 

No. 2, at 74 (1966); Asbill, Loeb & Freed, Internal Revenue Service: Automatic Data Pro
cessing Procedure, 13 Prac. Law. 35 (1967).

Nor was the tax reform activity of the early 1960’s confined to the 
legislative arena. Important procedural and substantive improvements 
came at the administrative level. The Internal Revenue Sendee em
barked on a nationwide system of automatic data processing,10 coupled 
with a taxpayer master file stored on high-speed magnetic tapes. In 
addition to achieving more effective enforcement of the tax laws, this 
had the dual effect of making it possible to secure more information 
about the actual operation of the tax laws than had ever been available 
before and assuring minimization of the inequities which arise from de
partures from those laws. The 1962 depreciation guidelines liberalized 
depreciation practices by providing for shorter asset lives and by allow
ing for grouping of assets into a limited number of guideline classes. In 
addition to encouraging capital investment, the guidelines were expected 
to simplify depreciation audits and increase definiteness in a field long 
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a major source of controversy and friction between taxpayer and govern
ment. While these goals were not always achieved, and while complex 
amendments were found desirable in 1965,1Oa the guideline project was a 
major administrative advance of great benefit to businesses throughout 
the country.

Pending Reform Bills

Manifesting the recently renewed interest in improving the tax laws, 
a number of Congressmen have introduced bills designed to effect basic, 
revenue-producing, structural reforms in the tax system.

Illustrative of the substantive contents of those proposals is a bill 
introduced last year by Congressman Reuss.11 It would end the present 
income tax exemption of appreciation in property passing on death; 
abolish the unlimited charitable contribution deduction; repeal the pres
ent special treatment provided for stock options; repeal the $100 annual 
exclusion now granted individuals for dividend income; prevent single 
business enterprises from making multiple use of the corporate surtax 
exemption; remove the present exemption for interest on municipal in
dustrial development bonds; reduce the percentage depletion allowance 
for oil and a number of minerals; substitute a unified gift and estate 
tax rate structure for the present dual system, which prescribes substan
tially lower rates for gifts made during life than for those made at death; 
eliminate the special estate tax payment advantages possessed by certain 
U.S. government bonds; and provide for full recapture of depreciation 
on sales of real estate. Congressman Reuss estimated that the revisions 
contemplated by his bill would generate more than four billion dollars of 
additional tax revenue during their first year of operation.12

10a Caplin and Klayman, Depreciation—1965 Model, 119 J. OF Accountancy 34 
(1965).

11 H.R. 13490, 90th Cong., 1st Sess. (1967).
12 See 113 Cong. Rec. 13351 (daily ed. Oct. 12, 1967); id. at 10659 (daily ed. Aug. 16, 

1967).

Legislative proposals of this kind are sometimes advocated as substi
tutes for the administration’s proposed surcharge. Leaving aside the 
merits of the surcharge, I doubt that tax reform is the place to look when 
the economy requires short-term fiscal action. One explanation custom
arily offered for this view is that congressional consideration of funda
mental tax revisions takes time—too much time for prompt response to 
fiscal needs. Actually the reason is more basic than that. A tax reform 
program poses a complex of issues which are altogether different from 
those involved in a fiscal proposal. Indeed, except for the fact that both 
affect the federal revenues, the two sets of problems are quite unrelated 
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to each other. Whether the tax exemption for municipal bond interest 
ought to be continued, for example, must be judged upon grounds en
tirely separate from those which apply to determining whether the con
dition of the economy demands stimulation or moderation. If the econ
omy in fact requires moderation, it ought to have it; and it ought to 
have the votes of all who agree that restraining action is necessary, what
ever they think of tax-exempt interest.

Another point must be considered. Even if a reform program were 
enacted immediately, its revenue results would in all likelihood be a 
good deal longer in coming. The tax rules placed in issue by any such 
program have been present in our revenue system for many years. In 
some cases, people have undertaken current commitments or otherwise 
changed their positions in reliance upon them. In others, the rules have 
become so embedded in our economic or social structure that they have 
consequences far beyond their immediate tax effects, whether it be in 
pricing or modes of operation or otherwise. In that setting, it is un
realistic to expect legislative changes to be made fully effective immedi
ately. Transitional rules, deferred effective dates, and other means of 
gradual implementation would almost necessarily attend appr<?val of the 
basic substantive proposals. As a consequence, the full revenue impact 
of the reforms would not be attained for at least several—and perhaps 
many—years after enactment. Effective fiscal policy demands readier 
and more responsive tools.

Nevertheless, in the months immediately ahead, it would not be sur
prising to have the administration’s tax reform bill transmitted to the 
Congress for future consideration. Not that action or even hearings 
would be expected on these proposals in 1968. Rather, the administra
tion might feel that the mere presence of such a bill would provide the 
extra psychological push to get the Ways and Means Committee’s favor
able vote on its tax surcharge recommendation.

The Discourse on Tax Reform

In considering future improvement of our tax system, we have a rich 
background upon which to draw. The 1958 and 1959 hearings on gen
eral revenue revision before the House Ways and Means Committee13 
and the Tax Revision Compendium, compiled in 195914 at the request 

13 Staff of the Comm, on Ways and Means, 86th Cong., 1st Sess., Ideas and 
Suggestions Submitted on the Broad Subject of Revision of the Federal Income 
Tax Structure (Comm. Print I960).

14 Staff of the House Comm, on Ways and Means, 86th Cong., 1st Sess., Tax 
Revision Compendium: Compendium of Papers on Broadening the Tax Base 
(Comm. Print 1959).
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of Chairman Wilbur Mills, brought together the views and recommenda
tions of a considerable number of leading authorities on tax reform. 
Chairman Mills himself has contributed thoughtful and provocative 
statements on tax simplification, the overuse of tax credits to accomplish 
social purposes, and other matters. Senator Russell Long, Chairman of 
the Senate Finance Committee, has opened new avenues of thought with 
his proposal11* of an optional simplified income tax system, which would 
permit taxpayers to elect to pay a lower rate of tax upon agreeing to 
forego the benefit of many of the special exclusions, benefits, and de
ductions provided by present law. The writings of Randolph Paul,10 
Stanley Surrey,1' Joseph Pechman,15 16 17 18 Louis Eisenstein,19 and a great many 
others have added to our fund of knowledge about tax reform and re
fined our analysis of its problems. The report of the Carter Commission 
in Canada,20 published last year, is notable both for its breadth of in
quiry and for its attitude of openness to innovation. The American Law 
Institute has performed useful work on a variety of subjects, its most 
recent being an examination of gift and estate tax reform under the able 
stewardship of James Casner.21

15 S. 3250, 88th Cong., 2d Sess. (1964), reprinted in Bittker, An Optional Simplified 
Income Tax?, 21 Tax L. Rev. 1, 37-51 (1965).

16 E.g., Paul, Erosion of the Tax Base and Rate Structure, 11 Tax L. Rev. 203 (1956).
17 E.g., Surrey, Definitional Problems in Capital Gains Taxation, 69 Harv. L. Rev. 985 

(1956).
18 E.g., Pechman, Erosion of the Individual Income Tax, 10 Nat’l Tax J. 1 (1957).
19 E.g., L. Eisenstein, The Ideologies of Taxation (1961).
20 See, e.g., Jones, Report of the Royal Commission on Taxation: An Analysis, 5 Alberta 

L. Rev. 174 (1967); Vineberg, Royal Commission Proposals Would Revolutionize Canadian 
Tax System, 26 J. Taxation 258 (1967).

21 ALI, Federal Estate & Gift Tax Project (Study Draft No. 2, 1966) (J. Casner, 
reporter).

22 Bittker, Comprehensive Income Taxation: A Response, 81 Harv. L. Rev. 1032 (1968); 
Bittker, A "Comprehensive Tax Base” as a Goal of Income Tax Reform, 80 Harv. L. Rev. 925 
( 1967) ; Galvin, More on Boris Bittker and the Comprehensive Tax Base: The Practicalities of 
Tax Reform and the ABA’s CSTR, 81 Harv. L. Rev. 1016 (1968); Musgrave, In Defense of 
an Income Concept, 81 Harv. L. Rev. 44 (1967); Pechman, Comprehensive Income Taxa
tion: A Comment, 81 Harv. L. Rev. 63 (1967).

23 See Comment, Report of the Section of Taxation on Substantive Tax Reform, 90 A.B.A. 
Rep. 289 (1965).

Careful examination of tax reform subjects is currently going forward 
in a number of places. The Treasury Department has for some time 
been engaged in a broadscale study of a new reform program. A de
bate, currently being conducted in the Harvard Law Review by Richard 
Musgrave and Joseph Pechman, on the one hand, and Boris Bittker on 
the other,22 is exploring the utility of the concept of a comprehensive tax 
base as a tool in tax reform analysis. The American Bar Association is 
continuing its effort through a Committee on Substantive Tax Reform.23 
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Professor Edwin Cohen of the University of Virginia is experimenting 
with the use of newly available statistical data to help in evaluating vari
ous tax proposals.

Among topics of high interest is that of revenue sharing between the 
federal and state governments, although Vietnam leaves no room for it 
in the federal budget at the present time. The plan propounded by Wal
ter Heller and Joseph Pechman24 25 would provide for distribution of two 
percent of the federal income tax base to the states. The total amount 
distributed would be allocated among the states primarily on the basis 
of population, and each state would be required to pass part of its share 
through to local governments. Directed to the clear and growing reve
nue needs of our states and localities, the proposal has much to recom
mend it. My own view, however, is that when national fiscal condi
tions permit consideration of this issue, we should first explore the use 
of a partial federal income tax credit for income taxes paid to the states. 
About thirty-five states have already adopted an income tax, and a credit 
system would undoubtedly encourage the others to follow suit. A credit 
of thirty to fifty percent of the taxpayer’s state income tax liability has 
been suggested, with a forty percent rate being estimated to reduce fed
eral tax collections today by about one billion dollars. Under such a 
system, federal intervention in state tax policy would be minimal. As 
the Advisory Commission on Intergovernmental Relations has stated, 
"It is more logical to regard it as a measure to reinforce the independence 
of the states by placing them in a better position to solve their fiscal 
problems out of their own resources.”20

24 W. Heller & J. Pechman, Questions and Answers on Revenue Sharing 
(1967).

25 Advisory Commission on Intergovernmental Relations, Federal-State Co
ordination of Personal Income Taxes 119 (1965).

SOME GUIDES FOR TAX REFORM

It has been said that "Nothing’s new in taxation.” Examination of 
the tax literature indicates the accuracy of that observation. With but 
few exceptions, there is recurrent emphasis upon many of the same basic 
themes. Congressman Reuss’ proposed bill covers most of the tax pro
visions that are under fire. All have been the object of criticism by 
writers, and most have been the subject of specific proposals for legisla
tive change, advanced either by an administration or by particular Con
gressmen. Despite this continuous assault, no major change has been 
made.

Not that I mean to single out these particular provisions for criticism. 
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I mean only to suggest that our experience to date demonstrates tax 
reform to be a gradual process. The Revenue Acts of 1962 and 1964 
achieved significant advances, and they ought not be criticized because 
they left some things undone. The fundamental issues of tax reform 
involve a multitude of interests; they bring powerful forces into conflict; 
and they bear consequences which can be discovered only after meticu
lous investigation of the facts. In such a setting, neither Congress nor 
the administration is to be blamed for moving with circumspection. 
Compromise and half-way measures are often the rule of the day.

Tax reform, then, is not a field for the revolutionist who would 
fashion a new world overnight. Its problems are not to be solved by 
facile and swift application of appealing abstractions. It is, rather, an 
area in which improvements come only bit by bit, over time, and with 
difficulty. The highest praise to be accorded any worker here is that, 
given his time and circumstances, he did what he could. But if the 
process of improving our tax system must of necessity be a gradual one, 
a consciousness of several points may well help us along the road.

Administrative Response to New Problems

It does not advance the cause of tax reform to urge those charged 
with the responsibility of administering the Internal Revenue laws to 
petition Congress each time they encounter a new problem under an old 
statute. Congress has granted the Internal Revenue Sendee and the 
Treasury Department broad rulemaking authority to enable them to 
deal with unanticipated problems and changing conditions. The Service 
and the Treasury should continue to make full and flexible use of that 
power.

In doing so, they must, of course, take care to act fairly and in ac
cordance with the policy of the statute involved. All reasonable steps 
should be taken to protect those who have acted in reliance upon prior 
rules. In most circumstances, restrictive changes should be applied pro
spectively only, with provisions for liberal transitional rules. Every ef
fort should be made to ensure that people who are similarly situated 
will be treated alike. Where rules of long standing are being changed, 
or where issues of broad application are involved, the administrator 
should use the regulation procedure—with its opportunity for a public 
hearing and public commentary upon proposals published by the Ser
vice—in preference to the publication of a revenue ruling. With all of 
these limits observed, however, tax problems which are within the rea
sonable reach of the administrative rulemaking power ought to be re
solved by it.
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controversial matters are concerned, simplicity is an almost inevitable 
casualty of the legislative process. Powerful contending interests make 
compromise essential—and compromise adds to complexity. The 1962 
provisions governing the taxation of foreign income47 and the 1966 leg
islation suspending the investment credit48 are ready illustrations.

47 Int. Rev. Code of 1954, §§ 951-964.
48Int. Rev. Code of 1954, §§ 48(h)-(j), as amended, Pub. L. No. 90-26 (1966).
49 The Joint Committee has recently transmitted its proposed "deadwood” bill to the Amer

ican Bar Ass’n Tax Section for comment and criticism. Conversation with staff member of 
Joint Comm, on Internal Revenue Taxation, in Washington, D.C., Apr. 1, 1968.

50 J. Pechman, Federal Tax Policy 80 (1966).

As Chairman Mills observed, there are three general areas for sim
plification: modifying Code provisions which complicate tax forms, prun
ing the Code to eliminate surplusage, and adopting Code provisions to 
ease administration and compliance. Chairman Mills has made the sec
ond, chopping the deadwood out of the Code, a current project for the 
staff of the Joint Committee on Internal Revenue Taxation and I under
stand the staff has already made considerable headway.49

Simplification of the third sort—that of administration and compli
ance—would be significantly advanced by reducing the itemization of 
personal deductions. A limited liberalization of the standard deduction, 
by itself, would be of considerable assistance here. If we are prepared 
to accept some revenue loss, the present one thousand dollar and ten 
percent upper limitations might be elevated somewhat, and the minimum 
standard deduction might also be raised from its present level. Such an 
approach may be criticized as violating "the rationale of the itemized 
deductions since it tends to reduce differentiation in tax liabilities.”50 
Nevertheless, the resulting relief to recordkeeping requirements and to 
taxpayer compliance largely compensates for any theoretical objection.

In striving for tax simplification, it should always be kept in mind 
that the Internal Revenue Service administers a mass income tax system 
of some one hundred million tax returns, and that everything possible 
must be done to ease the burdens of compliance by American taxpayers. 
As a practical matter, the minutiae of every problem cannot be covered, 
and we should be prepared to lean more on general averages and accept 
some tax leakage as the price for a workable tax system.

PARTICULAR AREAS DESERVING
EARLY LEGISLATIVE ATTENTION

An exhaustive list of substantive problems that call for legislative 
attention is beyond the scope of this discussion; but I would like to men
tion three areas which seem particularly deserving of early consideration.
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Minimum and Maximum Limits on the Individual Income Tax

The existence of tax patterns in which individual taxpayers with 
very large real incomes pay little or no tax is fundamentally incompatible 
with a balanced income tax system. Without attempting to judge the 
merit of each such provision—such as tax-exempt municipal bond inter
est, percentage depletion, intangible drilling costs, highly leveraged de
preciation, and the unlimited charitable contribution deduction—it seems 
altogether fair to say that individuals ought not to be allowed to utilize 
them to avoid making any contribution whatever to the costs of govern
ment. Every individual with a substantial real net income should be re
quired to bear at least some basic share of the national tax burden.

Hence, I would favor consideration of a minimum limit on the in
dividual income tax. As a beginning, one possible approach would be 
to provide that an individual’s income tax would not be permitted to 
fall below a specified percentage of the tax computed by applying the 
present ordinary income rates to an adjusted and broadened tax base. 
This could be accomplished by expanding an individual’s taxable income 
by (a) including tax-exempt interest and the full amount of capital gains, 
and (b) excluding the unlimited charitable contributions deduction and 
the excess of percentage depletion over cost. To eliminate marginal cases 
and minimize administrative difficulty, relatively large exemptions could 
be provided.

Action should also be taken to give relief to those taxpayers upon 
whom the upper range of the income tax rate schedule operates too 
harshly. There is much to be said in favor of the proposition that no 
taxpayer should be compelled to pay more than half his total income in 
federal income tax. To this end, I would favor the imposition of a fifty 
percent maximum limitation upon the effective tax rate applicable to 
any individual taxpayer. In determining a taxpayer’s total income for 
purposes of applying the fifty percent limit, the broadened tax base 
which I have described for the minimum tax might again be used. A 
maximum limitation of this sort would actually lose little revenue.

Neither the minimum nor the maximum limit would affect the aver
age taxpayer. In terms of numbers of cases, neither would have wide 
application. However, in the situations to which they would apply, they 
would constitute a significant contribution to the fairness of the tax sys
tem, and would assure the public at large that no one with the ability 
to pay is escaping his share of the costs of government.

Tax-Exempt and Other Tax-Favored Organizations

The statutory framework for tax-exempt organizations has not been 
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comprehensively reviewed since it came into the tax law. Numerous 
problems have arisen. The Treasury’s 1965 Report on Private Founda
tions covers a particular variety of abuses—self-dealing, delay in benefit 
to charity, foundation involvement in business, family use of foundations 
to control corporate and other property, financial transactions unrelated 
to charitable functions, and narrowness of foundation management. On 
several occasions, President Johnson has asked for correction of these 
abuses.51

51 See, e.g., H.R. Doc. No. 152, 90th Cong., 1st Sess. 3 (1967).
52 See Caplin, Limitations on Exempt Organizations: Political and Commercial Activities, 

N.Y.U. 8th Biennial Conference on Charitable Foundations 265 (1967).

One of the most pressing issues goes beyond private foundations. It 
relates to the multitude of commercial activities engaged in by a consid
erable number of exempt organizations—churches, publicly supported 
charitable organizations, and others.52 The present unrelated business 
income tax applies to some kinds of exempt organizations, but not to 
others; nor does it apply to related businesses of exempt organizations. 
In those instances in which the unrelated business income tax does apply, 
it is in need of technical adjustment to prevent ready avenues of avoid
ance.

Other forms of tax-favored enterprises, such as large cooperatives and 
mutual savings banks, also compete unfairly in the market place. The 
aim here should be to place all competing businesses on an equal tax 
footing, regardless of their historically favored tax position. Clearly in 
order is a thorough legislative re-examination of this entire field, and 
highly desirable is prompt legislative action on the business competition 
problem.

Estate and Gift Tax Revision

The estate and gift tax laws also need broadscale review. They have 
not had major legislative attention for many years, and a variety of in
equities and defects have become apparent. The rate structure, the pres
ent maximum limit on the marital deduction, the ability to avoid estate 
taxes by long-term trust arrangements, the discrepancies between the 
treatment of lifetime gifts and testamentary gifts, and related matters 
ought to be thoroughly considered. At the same time, the present ability 
to avoid the income tax permanently on appreciated property passing at 
death should also be re-examined.

Conclusion

As we review the fiscal history of the 1960’s, it is clear that our tax 
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policy has moved far beyond the tax philosophy of the 193O’s. Our in
come tax is no longer the prime tool to redistribute the wealth of our 
citizenry. Even an ardent tax reformer has said: “After more than 20 
years of rates reaching beyond 80 and 90 percent, a rate schedule that 
stops at 70 percent is a welcome respite.”53

53 Pechman, Individual Income lax Provisions of the Revenue Act of 1964, 20 J. FI
NANCE 247, 266 (1965).

54 S. REP. No. 830, 88th Cong., 2d Sess. 7 (1964).
55 Pechman, supra note 53, at 266.
56 Press Release, Feb. 24, 1964.

In the longrun, both the administration and the Congress seem to 
lean towards lower rates of taxation, with increased reliance on private 
decision-making. They have learned to respect the potency of our tax 
system as a counter-cyclical force—recognizing the need to use it to in
crease demand and to provide incentives for investment, modernization 
and risk-taking.

As the Senate Finance Committee stated in its 1964 report: "The 
major thrust of the present tax bill is to provide a long-range expansion 
in . . . the tax base . . . and thereby to increase the revenue potential. 
To accomplish this result the bill encourages the expansion of the pri
vate, rather than public, sector of the economy.”54 55 56 Here is a revealing 
espousal of the New Economics on the up-side, at least when the state of 
the economy suggests the need for stimulation of aggregate demand. 
Recent developments, however, indicate less enthusiasm for this school 
of thought when the call is for economic restraint and increased taxes.

On the side of structural tax revision, some advances have been made 
in recent years, but even here the goal has been achieved at the high 
cost of added complexity in our tax laws. The thirteen months of 
heated debates leading up to the 1964 Revenue Act exploded the myth 
that the carrot of tax reduction would win the day for broad tax reform. 
Despite $11 *4  billion of annual tax reduction, Joseph Pechman50 has 
pointed out that, measured in terms of revenue, only about twenty-five 
percent of the proposed individual revenue-raising reforms survived, 
while sixty percent of the revenue-Zosing reforms were adopted. Soon 
after the passage of the 1964 Act, Chairman Wilbur Mills was quick 
to note: “There’s a lot left to be done in the field of tax policy Many 
of us would like to see more extensive accomplishments in the area of 
broadening the tax base by eliminating those differential provisions 
which have outlived any usefulness they might once have had.”36

While the United States tax system is the most effective in the world, 
our existing tax laws still contain serious defects of long standing, and 
it is essential that we press forward to improve them. The facts, forces,
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and considerations which have produced our present system will not 
melt away magically in the face of new reform programs and new legis
lative techniques. The process is a familiar and continuous one calling 
for patience and endurance as well as creative use of tax principles. 
There must be painstaking attention to the facts as well as sensitive re
sponse to the needs of both industry and individuals. Reformers must 
demonstrate the ability, thoughtful and judicious, to reconcile the many 
conflicting interests which are inevitable in a vigorous democracy.



SOME THOUGHTS ABOUT OUR LAW SCHOOLS

Paul G. Haskell*

* Professor of Law, Case Western Reserve University School of Law. A.B., 1948, LL.B., 
1951, Harvard University.

Dissatisfaction with legal education is ■probably as widespread as the 
legal system. Professor Haskell here measures the validity of that dis
satisfaction by looking at the willingness and ability of the American 
law school to perceive and perform its function. Questioning such phe
nomena as intellectual isolation, tenure, and faculty democracy, he sees 
a need for change in the structure and purpose of the institution and 
in the orientation of its personnel.

Upon the awarding of the Bachelor of Laws degrees at rhe Harvard 
University commencement exercises, it was customary for the President 
to state that the degree recipients were prepared "to shape those wise 
restraints which make men free.” When I first heard this as a college 
student, I was troubled by the paradox. It was a part of the conventional 
wisdom to view restraint and freedom as opposed. Later the meaning 
became clear to me: one man’s freedom is a function of the absence of 
interference by other men. One is truly free to move about only if one 
can do so in safety. Ownership is meaningful only if the use and en
joyment of the subject of ownership is protected from the interference of 
others. Freedom of contract is devoid of significance if the parties are 
not constrained to abide by its terms. Freedom of expression requires 
that the state be restrained from imposing penalties upon the speaker. 
Restraint is essential to freedom.

This view of law as freedom-producing restraint suggests that the 
function of law is to produce an environment in which men can realize 
their economic, intellectual, and moral potential. The social Darwinist 
might say that the function of the law is limited to stopping fights and 
enforcing contracts. Others in the nineteenth century liberal tradition, 
of course, would not limit the law to such fundamental restraints, but 
nonetheless the development of the individual and the group, econom
ically, intellectually, and morally, is viewed by them as being no concern 
of the law in a positive sense. Indeed, any positive obtrusion by the law 
is viewed as damaging and dangerous. The purpose of the law is to 
allow the individual and nongovernmental institutions to develop freely.

It is, of course, widely accepted, if not always expressly conceded, that 
the law does have an important positive function in the economic, intel
lectual, and moral development of the individual and society. The estab
lishment of the corporation as a legal entity is an early example of this 
positive function, as is the protection of industry by means of tariffs. An

897
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other example is compulsory elementary and secondary education. Also, 
individual states support universities, and the government finances schol
arships, student loans, academic facilities, and research on a vast scale; 
education is too important and too expensive for it to rely exclusively 
upon private resources, and the law has stepped into the breach. The 
law supports charitable efforts by means of tax exemptions and benefits. 
The law provides old-age, unemployment, and welfare benefits. The 
economic, educational, and political problems of the poor have become 
the object of federal concern. The law imposes aesthetic standards for 
land use. Obviously there are numerous examples of the positive social 
function of law.

There are also, of course, many areas of legislative and judicial action 
which do not neatly fit this simplified dichotomy. The desegregation 
decisions may be interpreted as restraints upon governmental action for 
the purpose of creating an environment in which Negroes can develop 
freely. On the other hand, these decisions may be viewed as in further
ance of a moral or sociological desideratum as such. It appears that leg
islation requiring collective bargaining may be interpreted either as "re
straint” legislation or "positive” legislation. It can be said that it is a 
form of restraint upon the freedom of action of the employer for the 
purpose of equalizing the bargaining positions of the parties and thereby 
increasing the freedom of the employees. But probably more convinc
ingly it can be characterized as legislative action in furtherance of the 
socially desirable goal of giving economic power to groups of people who 
individually possess little or no economic power.

In the case of judicial or legislative lawmaking whose immediate pur
pose is that of positively furthering some social goal, it is clear that an 
assessment of its desirability and effectiveness must be made in terms of 
one or more socio-economic criteria. It is also clear that judicial or leg
islative lawmaking of the freedom-producing restraint type calls for the 
same sort of assessment; the restraint is imposed because the absence of 
the restraint would prevent the accomplishment of some desirable social 
purpose. It seems that the law is essentially a secondary discipline in 
the sense that it must be measured in terms of other criteria—economic, 
ethical, psychological, educational, ecological, to name several.1

1 Situation ethics, which is sometimes referred to as the "new morality,” presents an inter
esting parallel. Joseph Fletcher, a professor of social ethics at an Episcopal seminary, in a 
recent book describes the inadequacy of legalistic moral decision-making in which the appar
ently relevant traditional rule is applied to the specific problem to produce the moral conclu
sion. The individual moral problem frequently contains distinctive factors to which the ap
parently relevant rule does not speak. Any attempt to formulate sub-rules and exceptions and 
qualifications for the myriad of factual variations in order to maintain a rule system produces 
a verbal complex which obfuscates the moral desideratum. A situational approach is called 
for whereby the individual moral decision is determined in accordance with the special factors
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It should be noted also that law has been and still is viewed by some 
as a relatively discrete discipline, the purpose of which is the maintenance 
of certainty and predictability in social and economic relationships. This 
view of the function of law seems reflective of a static view of society."

But what does all this have to do with the state of the American law 
school? If one views law primarily as a restraint system which frees 
human energy for productive accomplishment, then one should be able 
to look to law education institutions for guidance as to the value of the 
opportunity for development which the restraint is established to accom
plish, as well as to the effectiveness of the restraint in the accomplish
ment of its purpose. If a significant function of law is the furtherance 
of certain socio-economic purposes directly and positively, rather than 
merely as a function of restraint, then one should be able to look to the 
law education institutions for guidance as to the merit of the purpose of 
the lawmaking and the effectiveness of such lawmaking in the further
ance of such purpose. If one views law as serving primarily or exclu
sively the function of certainty in societal relationships, then one should 
be able to look to law education institutions for guidance as to the value 
of such certainty relative to other social values, and as to the effective
ness of the legal system in. achieving such goal. The remarkable failure 
of the American law schools to become centers for the study of the social 
performance of law is discussed in a subsequent section of this article.3

present in the problem, the rule serving as a guide but not as the determinant. But then what 
are the considerations other than the rule which determine the moral decision? Among other 
considerations, such as motive, the consequences of the action are relevant. Does the "good” 
which flows from the act justify the injury which results from the act? The morality of a 
war, an abortion, a suicide, a theft, as examples, are all to be judged relativistically in accord
ance with the facts and consequences peculiar to the specific instance. Fletcher, Situation 
Ethics (1966).

2 Judith Shklar, a teacher of government, has ridiculed law and the legal profession for its 
cultural discreteness. Shklar, Legalism (1964). In a roundtable discussion at the 1965 
meeting of the Association of American Law Schools, several legal academicians took issue with 
her characterization. 19 J- Legal Ed. 49 (1966).

s See text accompanying notes 12-20 infra.

The practice of the legal profession, however, is only occasionally 
concerned with the purposes of law as a social institution. Generally the 
practitioner is not concerned with the socio-economic value of the par
ticular body of law which relates to his client’s problem. He drafts his 
contracts, plans and administers his estates, prepares his registration state
ments, advises the prospective divorcee, counsels his tax-conscious client, 
settles his threatened litigation, and, for the most part, conducts his liti
gation, in accordance with the law as it is without regard to the matters 
which have been discussed above. I have used the phrase "for the most 
part” with respect to litigation, because there are cases where the practi- 
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waste of resources. This cautioning was implicit in Chairman Wilbur 
Mills’ recent criticism of "back-door spending” through excessive use of 
tax credits.

The choices become increasingly difficult as more and more nontax 
goals compete for our support: aid to education, assistance to rural areas, 
air and water pollution control, job training for the hardcore unem
ployed, low-cost housing in urban poverty areas, and greater employ
ment in businesses within these areas. To assume a stance of blanket 
disapproval of tax incentives is not warranted, particularly if the concept 
of government-business partnership is to be successful in achieving social 
and economic goals. Rather, the responsible course is to examine each 
proposal rigorously, to weigh the alternatives carefully, and to determine 
whether the standards mentioned are satisfied.42

42 An excellent example of nontax use of the Internal Revenue laws is Senator Robert 
Kennedy’s proposed bill to grant tax credits for private entrepreneurs who build in and reha
bilitate urban poverty areas. See Hearings on S. 2100 Before the Senate Comm, on Finance, 
90th Cong., 1st Sess. 242 (1967) (testimony of Mortimer M. Caplin).

43 See, e.g., C. Green, Negative Taxes and the Poverty Program (1967); Shan
non, Positive and. Negative Income Tax Credits—A New Dimension in Intergovernmental 
Relations, 19 Nat’l Tax J. 18 (1966).

Using these same tests, I would reject a popular tax proposal whose 
purpose is receiving strong support—the so-called "negative income 
tax.”43 The aim of the negative income tax is to relieve poverty by, 
generally, providing federal payments through the tax system to those 
whose deductions exceed their income. While the objective has obvious 
social significance, I doubt that the tax mechanism is the right method 
for achieving it. In the first place—assuming that a guaranteed income 
is socially desirable—the statutory arbitrariness of the tax concepts of 
gross income, adjusted gross income, taxable income, exclusions, exemp
tions, credits, and deductions are hardly accurate standards to measure 
poverty levels. Beyond this, the assignment of this function to the In
ternal Revenue Service would be a distortion of its traditional role. A 
large new group of returns would have to be audited. Audit techniques 
developed primarily to examine tax returns showing substantial taxable 
income would not suffice; new techniques would have to be devised. 
Further, the limited audit resources of Internal Revenue would be di
verted to low bracket, or even no-bracket returns and revenue agents 
would find themselves functioning in an upside-down world. In my 
judgment, this is an area in which direct federal action has clear advan
tages over use of the tax mechanism, whether it be through direct HEW 
subsidies or through guaranteed job training and career development 
programs.
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Regular Accounting for Revenue Losses 
Stemming from Tax Benefits

Assistant Secretary Surrey44 recently proposed that a specific account
ing be made in the federal budget for the revenue losses produced by 
the various preferential provisions in the income tax system. He argued 
that a special tax benefit is the equivalent of a direct government ex
penditure—each reduces the amount of money which the government 
would otherwise have—and that Congress and the administration should 
have the same clear specification of tax expenditures as they have for 
direct expenditures.

44 Address by the Honorable Stanley S. Surrey, Ass’t Secretary of the Treasury, Before the 
Money Marketeers Ass’n, Nov. 15, 1967.

45 S. 1680, 90th Cong., 1st Sess. (1967).
46 Mills, Plan for Simpler Taxpaying, Nation’s Business, Dec. 1965, at 51.

It is difficult to quarrel with the argument that we should know how 
much it is costing us to establish an incentive, afford relief, or provide 
assistance by means of a given tax measure. In evaluating the utility of 
the tax benefit and comparing it with alternative courses of action, data 
of that kind would be particularly useful. Moreover, an annually pub
lished statement of the revenue results of tax preferences would help to 
develop consciousness of and focus attention upon them and would estab
lish a basis for an informed public judgment on whether we wish to 
keep those preferences in the tax law.

Adoption of the proposal would present difficult practical problems, 
both of definition and data gathering, but on balance the idea is essen
tially a good one. In implementing this program, however, care should 
be taken not to overburden the public through additional complexity of 
tax returns or excessive recordkeeping requirements.

Simplification

Despite the difficulties involved, one of the guiding principles of any 
tax reform program should be simplification of our tax rules. Indeed, 
Senator Miller of Iowa has proposed legislation45 to establish a commis
sion whose sole concern would be tax simplification. With the enor
mous growth in the size and scope of our income tax laws over the past 
fifty years, the need for simplification has become ever more pressing.

Writing in 1965, Chairman Mills46 pointed out the reasons for the 
present complexity of our tax law: the complexity of our society; the 
variations in forms of our business enterprises; the tendency in enacting 
legislation to become overly engrossed in fine points of equity or avenues 
of avoidance; and the addition, year after year, of new provisions. Where 
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controversial matters are concerned, simplicity is an almost inevitable 
casualty of the legislative process. Powerful contending interests make 
compromise essential—and compromise adds to complexity. The 1962 
provisions governing the taxation of foreign income4' and the 1966 leg
islation suspending the investment credit4S are ready illustrations.

47 Int. Rev. Code of 1954, §§ 951-964.
48Int. Rev. Code of 1954, §§ 48(h)-(j), as amended, Pub. L. No. 90-26 (1966).
49 The Joint Committee has recently transmitted its proposed "deadwood” bill to the Amer

ican Bar Ass’n Tax Section for comment and criticism. Conversation with staff member of 
Joint Comm, on Internal Revenue Taxation, in Washington, D.C., Apr. 1, 1968.

50 J. Pechman, Federal Tax Policy 80 (1966).

As Chairman Mills observed, there are three general areas for sim
plification: modifying Code provisions which complicate tax forms, prun
ing the Code to eliminate surplusage, and adopting Code provisions to 
ease administration and compliance. Chairman Mills has made the sec
ond, chopping the deadwood out of the Code, a current project for the 
staff of the Joint Committee on Internal Revenue Taxation and I under
stand the staff has already made considerable headway.47 48 49

Simplification of the third sort—that of administration and compli
ance—would be significantly advanced by reducing the itemization of 
personal deductions. A limited liberalization of the standard deduction, 
by itself, would be of considerable assistance here. If we are prepared 
to accept some revenue loss, the present one thousand dollar and ten 
percent upper limitations might be elevated somewhat, and the minimum 
standard deduction might also be raised from its present level. Such an 
approach may be criticized as violating "the rationale of the itemized 
deductions since it tends to reduce differentiation in tax liabilities.”50 
Nevertheless, the resulting relief to recordkeeping requirements and to 
taxpayer compliance largely compensates for any theoretical objection.

In striving for tax simplification, it should always be kept in mind 
that the Internal Revenue Service administers a mass income tax system 
of some one hundred million tax returns, and that everything possible 
must be done to ease the burdens of compliance by American taxpayers. 
As a practical matter, the minutiae of every problem cannot be covered, 
and we should be prepared to lean more on general averages and accept 
some tax leakage as the price for a workable tax system.

PARTICULAR AREAS DESERVING
EARLY LEGISLATIVE ATTENTION

An exhaustive list of substantive problems that call for legislative 
attention is beyond the scope of this discussion; but I would like to men
tion three areas which seem particularly deserving of early consideration.
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Minimum and Maximum Limits on the Individual Income Tax

The existence of tax patterns in which individual taxpayers with 
very large real incomes pay little or no tax is fundamentally incompatible 
with a balanced income tax system. Without attempting to judge the 
merit of each such provision—such as tax-exempt municipal bond inter
est, percentage depletion, intangible drilling costs, highly leveraged de
preciation, and the unlimited charitable contribution deduction—it seems 
altogether fair to say that individuals ought not to be allowed to utilize 
them to avoid making any contribution whatever to the costs of govern
ment. Every individual with a substantial real net income should be re
quired to bear at least some basic share of the national tax burden.

Hence, I would favor consideration of a minimum limit on the in
dividual income tax. As a beginning, one possible approach would be 
to provide that an individual’s income tax would not be permitted to 
fall below a specified percentage of the tax computed by applying the 
present ordinary income rates to an adjusted and broadened tax base. 
This could be accomplished by expanding an individual’s taxable income 
by (a) including tax-exempt interest and the full amount of capital gains, 
and (b) excluding the unlimited charitable contributions deduction and 
the excess of percentage depletion over cost. To eliminate marginal cases 
and minimize administrative difficulty, relatively large exemptions could 
be provided.

Action should also be taken to give relief to those taxpayers upon 
whom the upper range of the income tax rate schedule operates too 
harshly. There is much to be said in favor of the proposition that no 
taxpayer should be compelled to pay more than half his total income in 
federal income tax. To this end, I would favor the imposition of a fifty 
percent maximum limitation upon the effective tax rate applicable to 
any individual taxpayer. In determining a taxpayer’s total income for 
purposes of applying the fifty percent limit, the broadened tax base 
which I have described for the minimum tax might again be used. A 
maximum limitation of this sort would actually lose little revenue.

Neither the minimum nor the maximum limit would affect the aver
age taxpayer. In terms of numbers of cases, neither would have wide 
application. However, in the situations to which they would apply, they 
would constitute a significant contribution to the fairness of the tax sys
tem, and would assure the public at large that no one with the ability 
to pay is escaping his share of the costs of government.

Tax-Exempt and Other Tax-Favored Organizations

The statutory framework for tax-exempt organizations has not been 
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comprehensively reviewed since it came into the tax law. Numerous 
problems have arisen. The Treasury’s 1965 Report on Private Founda
tions covers a particular variety of abuses—self-dealing, delay in benefit 
to charity, foundation involvement in business, family use of foundations 
to control corporate and other property, financial transactions unrelated 
to charitable functions, and narrowness of foundation management. On 
several occasions, President Johnson has asked for correction of these 
abuses.51

51 See, e.g., H.R. Doc. No. 152, 90th Cong., 1st Sess. 3 (1967).
52 See Caplin, Limitations on Exempt Organizations: Political and Commercial Activities, 

N.Y.U. 8th Biennial Conference on Charitable Foundations 265 (1967).

One of the most pressing issues goes beyond private foundations. It 
relates to the multitude of commercial activities engaged in by a consid
erable number of exempt organizations—churches, publicly supported 
charitable organizations, and others.52 The present unrelated business 
income tax applies to some kinds of exempt organizations, but not to 
others; nor does it apply to related businesses of exempt organizations. 
In those instances in which the unrelated business income tax does apply, 
it is in need of technical adjustment to prevent ready avenues of avoid
ance.

Other forms of tax-favored enterprises, such as large cooperatives and 
mutual savings banks, also compete unfairly in the market place. The 
aim here should be to place all competing businesses on an equal tax 
footing, regardless of their historically favored tax position. Clearly in 
order is a thorough legislative re-examination of this entire field, and 
highly desirable is prompt legislative action on the business competition 
problem.

Estate and Gift Tax Revision

The estate and gift tax laws also need broadscale review. They have 
not had major legislative attention for many years, and a variety of in
equities and defects have become apparent. The rate structure, the pres
ent maximum limit on the marital deduction, the ability to avoid estate 
taxes by long-term trust arrangements, the discrepancies between the 
treatment of lifetime gifts and testamentary gifts, and related matters 
ought to be thoroughly considered. At the same time, the present ability 
to avoid the income tax permanently on appreciated property passing at 
death should also be re-examined.

Conclusion

As we review the fiscal history of the 1960’s, it is clear that our tax 
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policy has moved far beyond the tax philosophy of the 1930’s. Our in
come tax is no longer the prime tool to redistribute the wealth of our 
citizenry. Even an ardent tax reformer has said: "After more than 20 
years of rates reaching beyond 80 and 90 percent, a rate schedule that 
stops at 70 percent is a welcome respite.”83

53 Pechman, Individual Income Tax Provisions of the Revenue Act of 1964, 20 J. FI
NANCE 247, 266 (1965).

54 s. Rep. No. 830, 88th Cong., 2d Sess. 7 (1964).
55 Pechman, supra note 53, at 266.
56 Press Release, Feb. 24, 1964.

In the longrun, both the administration and the Congress seem to 
lean towards lower rates of taxation, with increased reliance on private 
decision-making. They have learned to respect the potency of our tax 
system as a counter-cyclical force—recognizing the need to use it to in
crease demand and to provide incentives for investment, modernization 
and risk-taking.

As the Senate Finance Committee stated in its 1964 report: "The 
major thrust of the present tax bill is to provide a long-range expansion 
in . . . the tax base . . . and thereby to increase the revenue potential. 
To accomplish this result the bill encourages the expansion of the pri
vate, rather than public, sector of the economy.”51 Here is a revealing 
espousal of the New Economics on the up-side, at least when the state of 
the economy suggests the need for stimulation of aggregate demand. 
Recent developments, however, indicate less enthusiasm for this school 
of thought when the call is for economic restraint and increased taxes.

On the side of structural tax revision, some advances have been made 
in recent years, but even here the goal has been achieved at the high 
cost of added complexity in our tax laws. The thirteen months of 
heated debates leading up to the 1964 Revenue Act exploded the myth 
that the carrot of tax reduction would win the day for broad tax reform. 
Despite $11 Yz billion of annual tax reduction, Joseph Pechman50 has 
pointed out that, measured in terms of revenue, only about twenty-five 
percent of the proposed individual revenue-raising reforms survived, 
while sixty percent of the revenue-Zormg reforms were adopted. Soon 
after the passage of the 1964 Act, Chairman Wilbur Mills was quick 
to note: "There’s a lot left to be done in the field of tax policy. Many 
of us would like to see more extensive accomplishments in the area of 
broadening the tax base by eliminating those differential provisions 
which have outlived any usefulness they might once have had.”'’6

While the United States tax system is the most effective in the world, 
our existing tax laws still contain serious defects of long standing, and 
it is essential that we press forward to improve them. The facts, forces,
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and considerations which have produced our present system will not 
melt away magically in the face of new reform programs and new legis
lative techniques. The process is a familiar and continuous one calling 
for patience and endurance as well as creative use of tax principles. 
There must be painstaking attention to the facts as well as sensitive re
sponse to the needs of both industry and individuals. Reformers must 
demonstrate the ability, thoughtful and judicious, to reconcile the many 
conflicting interests which are inevitable in a vigorous democracy.
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Dissatisfaction with legal education is probably as -widespread as the 
legal system. Professor Haskell here measures the validity of that dis
satisfaction by looking at the willingness and ability of the American 
law school to perceive and perform its function. Questioning such phe
nomena as intellectual isolation, tenure, and faculty democracy, he sees 
a need for change in the structure and purpose of the institution and 
in the orientation of its personnel.

Upon the awarding of the Bachelor of Laws degrees at the Harvard 
University commencement exercises, it was customary for the President 
to state that the degree recipients were prepared "to shape those wise 
restraints which make men free.” When I first heard this as a college 
student, I was troubled by the paradox. It was a part of the conventional 
wisdom to view restraint and freedom as opposed. Later the meaning 
became clear to me: one man’s freedom is a function of the absence of 
interference by other men. One is truly free to move about only if one 
can do so in safety. Ownership is meaningful only if the use and en
joyment of the subject of ownership is protected from the interference of 
others. Freedom of contract is devoid of significance if the parties are 
not constrained to abide by its terms. Freedom of expression requires 
that the state be restrained from imposing penalties upon the speaker. 
Restraint is essential to freedom.

This view of law as freedom-producing restraint suggests that rhe 
function of law is to produce an environment in which men can realize 
their economic, intellectual, and moral potential. The social Darwinist 
might say that the function of the law is limited to stopping fights and 
enforcing contracts. Others in the nineteenth century liberal tradition, 
of course, would not limit the law to such fundamental restraints, but 
nonetheless the development of the individual and the group, econom
ically, intellectually, and morally, is viewed by them as being no concern 
of the law in a positive sense. Indeed, any positive obtrusion by the law 
is viewed as damaging and dangerous. The purpose of the law is to 
allow the individual and nongovernmental institutions to develop freely.

It is, of course, widely accepted, if not always expressly conceded, that 
the law does have an important positive function in the economic, intel
lectual, and moral development of the individual and society. The estab
lishment of the corporation as a legal entity is an early example of this 
positive function, as is the protection of industry by means of tariffs. An

897
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other example is compulsory elementary and secondary education. Also, 
individual states support universities, and the government finances schol
arships, student loans, academic facilities, and research on a vast scale; 
education is too important and too expensive for it to rely exclusively 
upon private resources, and the law has stepped into the breach. The 
law supports charitable efforts by means of tax exemptions and benefits. 
The law provides old-age, unemployment, and welfare benefits. The 
economic, educational, and political problems of the poor have become 
the object of federal concern. The law imposes aesthetic standards for 
land use. Obviously there are numerous examples of the positive social 
function of law.

There are also, of course, many areas of legislative and judicial action 
which do not neatly fit this simplified dichotomy. The desegregation 
decisions may be interpreted as restraints upon governmental action for 
the purpose of creating an environment in which Negroes can develop 
freely. On the other hand, these decisions may be viewed as in further
ance of a moral or sociological desideratum as such. It appears that leg
islation requiring collective bargaining may be interpreted either as "re
straint” legislation or "positive” legislation. It can be said that it is a 
form of restraint upon the freedom of action of the employer for the 
purpose of equalizing the bargaining positions of the parties and thereby 
increasing the freedom of the employees. But probably more convinc
ingly it can be characterized as legislative action in furtherance of the 
socially desirable goal of giving economic power to groups of people who 
individually possess little or no economic power.

In the case of judicial or legislative lawmaking whose immediate pur
pose is that of positively furthering some social goal, it is clear that an 
assessment of its desirability and effectiveness must be made in terms of 
one or more socio-economic criteria. It is also clear that judicial or leg
islative lawmaking of the freedom-producing restraint type calls for the 
same sort of assessment; the restraint is imposed because the absence of 
the restraint would prevent the accomplishment of some desirable social 
purpose. It seems that the law is essentially a secondary discipline in 
the sense that it must be measured in terms of other criteria—economic, 
ethical, psychological, educational, ecological, to name several.1

1 Situation ethics, which is sometimes referred to as the "new morality,” presents an inter
esting parallel. Joseph Fletcher, a professor of social ethics at an Episcopal seminary, in a 
recent book describes the inadequacy of legalistic moral decision-making in which the appar
ently relevant traditional rule is applied to the specific problem to produce the moral conclu
sion. The individual moral problem frequently contains distinctive factors to which the ap
parently relevant rule does not speak. Any attempt to formulate sub-rules and exceptions and 
qualifications for the myriad of factual variations in order to maintain a rule system produces 
a verbal complex which obfuscates the moral desideratum. A situational approach is called 
for whereby the individual moral decision is determined in accordance with the special factors 
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It should be noted also that law has been and still is viewed by some 
as a relatively discrete discipline, the purpose of which is the maintenance 
of certainty and predictability in social and economic relationships. This 
view of the function of law seems reflective of a static view of society.2

present in the problem, the rule serving as a guide but not as the determinant. But then what 
are the considerations other than the rule which determine the moral decision? Among other 
considerations, such as motive, the consequences of the action are relevant. Does the "good” 
which flows from the act justify the injury which results from the act? The morality of a 
war, an abortion, a suicide, a theft, as examples, are all to be judged relativistically in accord
ance with the facts and consequences peculiar to the specific instance. FLETCHER, SITUATION 
Ethics (1966).

2 Judith Shklar, a teacher of government, has ridiculed law and the legal profession for its 
cultural discreteness. SHKLAR, LEGALISM (1964). In a roundtable discussion at the 1965 
meeting of the Association of American Law Schools, several legal academicians took issue with 
her characterization. 19 J. Legal Ed. 49 (1966).

3 See text accompanying notes 12-20 infra.

But what does all this have to do with the state of the American law 
school? If one views law primarily as a restraint system which frees 
human energy for productive accomplishment, then one should be able 
to look to law education institutions for guidance as to the value of the 
opportunity for development which the restraint is established to accom
plish, as well as to the effectiveness of the restraint in the accomplish
ment of its purpose. If a significant function of law is the furtherance 
of certain socio-economic purposes directly and positively, rather than 
merely as a function of restraint, then one should be able to look to the 
law education institutions for guidance as to the merit of the purpose of 
the lawmaking and the effectiveness of such lawmaking in the further
ance of such purpose. If one views law as serving primarily or exclu
sively the function of certainty in societal relationships, then one should 
be able to look to law education institutions for guidance as to the value 
of such certainty relative to other social values, and as to the effective
ness of the legal system in achieving such goal. The remarkable failure 
of the American law schools to become centers for the study of the social 
performance of law is discussed in a subsequent section of this article.3

The practice of the legal profession, however, is only occasionally 
concerned with the purposes of law as a social institution. Generally the 
practitioner is not concerned with the socio-economic value of the par
ticular body of law which relates to his client’s problem. He drafts his 
contracts, plans and administers his estates, prepares his registration state
ments, advises the prospective divorcee, counsels his tax-conscious client, 
settles his threatened litigation, and, for the most part, conducts his liti
gation, in accordance with the law as it is without regard to the matters 
which have been discussed above. I have used the phrase "for the most 
part” with respect to litigation, because there are cases where the practi
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tioner has occasion to "make law” and argue social purpose, and also 
cases where the judiciary recognizes its discretionary power to select 
among various rules in order to resolve the dispute between the litigants 
on the basis of considerations other than the deductive application of the 
"law” to the "facts.” But the lawyer is rarely a "social engineer” in his 
practice, although political and community activities in which lawyers 
frequently participate may involve a degree of innovation and creativity 
in the relationship of law to social problems.4

4 The social function of the lawyer in the practice of his profession is occasionally roman
ticized in the literature in this area. See Lasswell & McDougal, Legal Education and Public 
Policy: Professional Training in the Public Interest, 52 YALE L.J. 203 (1943); McDougal, 
The Law School of the Future: From Legal Realism to Policy Science in the World Commu
nity, 56 Yale L.J. 1345 (1947); Reich, Toward the Humanistic Study of Law, 74 Yale L.J. 
1402 (1965). It seems to me that the Wall Street lawyer, the small town practitioner, corpo
rate house counsel, and the government lawyer, have at least one thing in common—most of 
their efforts are uncreative and rather routine; this unfortunately is characteristic of all liveli
hoods, including teaching. In the work of the world, the significant is exceptional. This is 
not to suggest that lawyers should not be educated for social responsibility and creativity, but 
only that such education should be placed in its proper perspective.

5 An interesting reflection of student attitudes with respect to the so-called "practical” as
pects of legal education appears in Kelso, Preliminary Report on the Study of Part-Time Legal 
Education, Association of American Law Schools, Proceedings pt. 1 (1967). The 
students questioned consisted of full-time as well as part-time students.

What Do Law Schools
Perceive Their Function to Be?

There is no doubt that American law schools consider it to be their 
principal function to prepare their students for the practice of law. I do 
not think it can be seriously questioned that this is as it should be. There 
is a need for lawyers, and most of the students attend law school for the 
purpose of acquiring training and knowledge for earning a livelihood.5 
The practice of law which is referred to includes, of course, not only pri
vate practice, but also government employment, corporate "house” prac
tice, criminal prosecution, and "social” counsel practice such as Legal Aid 
and indigent criminal defense. The question remains how well the law 
schools perform this vocational function.

It has been my observation that the law schools do a reasonably good 
job of imparting to the students respect for detail, fact-consciousness, a 
sense of relevance, an understanding of the inductive, analogical, and 
syllogistic reasoning processes, the method of conventional legal research, 
and a familiarity with the rules in a broad range of subject areas. Cer
tainly such skills and knowledge are essential to the training of the law
yer for practice.

Through moot court programs and course instruction, the law schools 
offer a degree of training in appellate litigation and trial practice. Some 
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courses also offer some experience in the preparation of instruments em
ployed in certain areas of practice.

But what is strikingly absent from the law school curriculum is gen
uine clinical experience. By way of contrast, undergraduate medical ed
ucation contains a great deal of clinical experience—the application of 
the classroom learning to the real-life situation. Medicine, of course, has 
its clinical environment readily available to it in rhe form of the teach
ing hospitals. Legal education does not have available to it a counter
part to the hospital for the clinical training of its students. It is true 
that there are various publicly and privately supported organizations 
which offer legal services to the poor in the civil and criminal areas, but 
these are still limited in number and size. Some of these organizations 
are cooperating with law schools to make available some clinical experi
ence for a limited number of law students, but the effort is on a very 
modest scale. Also, the clinical experience available is limited to the 
problems peculiar to the type of client served by such organizations. 
This is not to minimize the significance of the legal problems of the 
poor, but merely to stress that it is only a small part of the whole of 
legal practice.6 7

6 It has been maintained that the law student should be educated to serve those who are 
now inadequately represented, and to this end about one-third of the law student’s curriculum 
should be devoted to clinical experience. Pincus, Reforming Legal Education, 53 A.B.A.J. 
436 (1967).

7 Northeastern University School of Law, which opens its doors in September 1968, will 
experiment with the clinical aspect of legal education. The legal education will take four 
years, approximately one-third of which time the student will be employed full-time in a legal 
capacity in a law firm, district attorney’s office, and the like. The rest of the time will be de
voted to full-time conventional legal education. The student will be a full-time student when 
he is attending classes, and a full-time legal employee when he is working. It is also antici
pated that the earnings will help the student pay his educational way as he goes.

If there is to be meaningful clinical experience available to law stu
dents, it is going to require the cooperation of the practicing bar, in addi
tion to the organizations which have just been mentioned. The prac
ticing bar and the law schools would have to work out a program in 
which students could observe and in some respects participate in the 
handling of actual problems in the practitioner’s office, under appropri
ate supervision. I have no doubt that a satisfactory program could be 
worked out if there is the will to do it, both on the part of the bar and 
the law schools.' Clearly law schools located in urban areas could more 
conveniently arrange such a program than law schools located in small 
towns, but the latter schools could probably arrange for periods of non
resident clinical experience in other communities. In its initial stages 
such a program might well be something of a burden to the bar as well 



902 The Georgetown Law Journal [Vol. 56: 897

as to the law schools, but ultimately the rewards would be considerable.8 
It also should be stressed that such clinical experience should be on an 
elective basis; there will certainly be students who would prefer to spend 
their curriculum hours in other ways.

8 It has been maintained that the law schools should create legal clinics on the premises 
supervised by faculty for the purpose of educating the law student in the practical operation 
of the profession. Frank, A Plea for Lawyer-Schools, 56 YALE L.J. 1303 (1947); Frank, Why 
Not a Clinical Lawyer-School?, 81 U. PA. L. Rev. 907 (1933).

9 Judge Friendly, in a recent article, states that the function of a clinical curriculum is to 
prepare for practice those students who do not have access to the law firms or other employers 
which offer a form of internship. Friendly, The Idea of a Metropolitan University Law School 
19 Case W. Res. L. Rev. 7 (1967).

10 Solicitor General Erwin Griswold, in a recent article, is gently critical of the drily ana
lytical tradition of the Harvard Law School. He suggests that the school should make greater 
efforts to instill in the students a sense of social involvement. Griswold, Intellect and Spirit 
81 Harv. L. Rev. 292 (1967).

11 See text accompanying notes 14-20 infra.

It has been maintained that the law student gets a clinical "intern
ship” after he gets his LL.B. My view is that the law student needs the 
clinical experience a great deal earlier in his development. The law stu
dent has finished four years of college bookishness, and upon entering 
law school he now faces three more years of uninterrupted bookishness. 
The student yearns to break out into the real world of action. This is 
not to suggest that such clinical experience as might be available to a law 
student would seriously prepare him to enter law practice fully equipped; 
obviously that would not be the case. Rather the purpose would be to 
add a dimension to his legal education which is simply not obtainable 
from books alone. The clinical supplement would serve to make the 
book live and meaningful, as the case and problem methods make the 
law live and meaningful compared to the flat textual treatment of legal 
principles. In this sense I think it would enhance his preparation for 
practice.9

In stressing the preparation for practice, I do not intend to minimize 
the importance of imparting to the student a critical sense of the social 
performance and function of law.10 Clearly it is important that he be 
"liberally” educated in the law, as well as vocationally educated. Many 
law schools attempt to do this. It seems, however, that the intellectually 
parochial nature of law schools places a limit upon opportunity for ac
complishing this. More on this point later in this article.11

There is another thought which I would like to insert here paren
thetically. Recently a friend of mine who is in practice remarked that 
he thought it would be most satisfying and beneficial if he could take a 
period of time from the deadlines and phone calls of private practice to 
do some broad reading and reflection in the area of the law in which he 



1968] Law Schools 903

specialized. It occurred to me how extremely valuable such an accom
plished specialist would be as a visiting professor for an academic year 
at a law school teaching a course in the area of his expertness. He would 
bring to the course something which the professional law teacher usually 
cannot. And he would be a full-time teacher while he was teaching, 
which is very important. He would have the reading and reflection time 
which would benefit him personally and which would certainly assist him 
in his teaching. This could mean some immediate financial sacrifice 
for the visiting professor-practitioner, unless the firm or other employer 
chose to supplement his teaching salary, but there might be long-range 
benefits to compensate for the immediate expense or loss. I am sure 
that it would be a significant assist to legal education, and of great value 
to the practitioner who is a reflective student of the law.

What Should the Law Schools Aspire to Be?
If the deficiencies of law schools with respect to the training of the 

prospective practitioner are significant, their deficiencies as research cen
ters for the study of the social performance of law are monumental. The 
extraordinary weakness of law schools in this respect becomes apparent 
when one compares the relationship of medical practice and medical 
science with the relationship of legal practice and the determination of 
the social performance of law. There have been extraordinary advances 
in medical science in recent decades, and much of this has been accom
plished by the faculties of medical schools. What would be the state of 
medical science if advances and discovery in medical science were left to 
those who are fully engaged in medical practice? Clearly medical 
schools are not only institutions for the preparation of practitioners, but 
also centers for research in medical science.12

12 See Grundstein, The Relevance of Behavioral Science for Law, 19 CASE W. RES. L. 
REV. 87, 89 (1967).

13 Recently in litigation to correct allegedly discriminatory practices in the operation of the 
District of Columbia schools, a great deal of evidence was presented by the adversaries with 
respect to the manner in which the schools were administered. Hobson v. Hansen, 269 F.

But in the area of judicial lawmaking, is it not correct to say that 
advances are largely the consequence of the practitioner’s decision to 
litigate and the manner in which the practitioner chooses to present his 
case? In other words, judicial law is determined by the pragmatic con
siderations of the interests of the practitioner’s client, as well as the level 
of ingenuity of the practitioner. Judicial law has not been significantly 
influenced by the conclusions of research in the study of the social per
formance of law because, among other reasons, there is relatively little 
research of this nature being done.13 This is not to say that some prog
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ress has not been made recently. There are study groups supported by 
foundation funds for the purpose of assessing our criminal system and 
our urban legal problems particularly, and to some degree international 
legal problems. But it is undeniable that law schools remain dedicated 
to the vocational function, and have not become centers for intensive re
search and inquiry with respect to the social performance of the law.

State and federal legislation is occasionally influenced in certain sub
ject areas by law school professors individually, but it seems that the 
impact of the law school as an institution of learning upon legislation 
has been limited. The law schools, generally speaking, are not research 
centers for the production of information which is relevant to an assess
ment of legislative programs.

The remarkable achievements of medical science are the product in 
substantial measure of the medical schools, which have become centers of 
research and learning. The absence of a comparable development in 
law may well be attributable in part to the conscious or subconscious 
attitude that law is a discrete discipline which is not subject to evaluation 
on the basis of findings in other areas of research and intellectual in
quiry. The reaction of many segments of the bar to the use of sociologi
cal authority in the 1954 Supreme Court desegregation decision comes 
to mind. What passes for discovery in law has frequently been a matter 
of logical extension from a premise which has been accepted on prece
dential grounds; to the extent that "policy” influences the "discovery,” 
it is generally based upon some form of conventional wisdom concerning 
the nature of man or of society or of the economic system. There simply 
has not been the systematic and painstaking inquiry and investigation in 
law that has been occurring in other fields.14 Certainly these generaliza
tions are less true today than they were several decades ago, but I think 
they still broadly characterize the cultural state of the law.15

Supp. 401 (D.D.C. 1967). During the period that the litigation was taking place, a 15-month 
study of the school system was in process directed by Professor A. Harry Passow of Teachers 
College, Columbia University, involving 33 task forces, under contract with the D.C. Board of 
Education. It is unfortunate, and significant, that the law and the study were not coordinated.

it See Diamond, The Scientific Method and the Law, 19 HASTINGS L.J. 179 (1967), in 
which a psychiatrist on the faculty of a law school describes the law as still in the stage of mysti
cism. For a scathing criticism of the legal profession and the law schools in the same vein, 
see Miller, Science and Legal Education, 19 Case W. RES. L. Rev. 29 (1967).

15 Why is it that the so-called learned journals in fields other than law are usually managed 
and edited by professionals, whereas the learned journals in law are with few exceptions man
aged and edited by students? Is it not true that the law review is considered to be in large 
part a learning device for the students with the better averages? Does this imply anything 
about the cultural state of the law? It is my opinion that the law reviews generally do a good 
job. But the mystery is why the legal academicians have left so much of the intellectual arena 
to student control. This phenomenon constitutes further confirmation of the thesis of this 
article.

Clearly the development of law schools into centers of inquiry to 
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measure the performance of law requires the assistance of non-lawyer 
specialists of various kinds. The economist, sociologist, psychologist, 
moralist, biologist, are needed to assist the lawyer in the determination 
of the effectiveness of the law that is and in the determination of the law 
that ought to be. The law exists to serve the social desiderata which 
these specialists are trained to measure.16 The weakness of the law 
schools is evidenced by the fact that only a handful of law schools have 
a non-lawyer, such as an economist or a psychiatrist, as a member of the 
faculty.17

16 See Massel, Science and Technology and the Future Law School Curriculum, 44 Denver 
L. J. 36 (1967). See also Reisman, Law and Sociology: Recruitment, Training and Colleague
ship, 9 Stan. L. Rev. 643 (1957), for a discussion of the difficulties involved in the relation
ships of law teachers and sociologists.

17 Abraham Kaplan, Professor of Philosophy at the University of Michigan, tells the story 
of the professor of chemistry who, upon the entry of the United States into World War I, wrote 
the Secretary of War volunteering his services to his Government. The Secretary of War 
replied that his department already had a chemist. Kaplan, Behavioral Science and the Law, 
19 CASE W. Res. L. Rev. 57 (1967). The several law schools which now have an economist 
or a psychiatrist might respond today in the same way to an economist or psychiatrist applicant 
for a position on their faculties. Maybe this too will appear absurd several decades from now.

18 There is the point of view that the principal weakness of the law school and legal edu

Can the study of trade regulation be meaningful without the con
sideration of ultimate economic consequences? Can the study of crim
inal responsibility be meaningful without the consideration of psychiatric 
and moral factors? Can the study of zoning or urban renewal be sig
nificant without the consideration of the sociological impact? Can the 
study of slum landlord responsibility be truly productive without the 
consideration of the economics of that area of commerce? Can the study 
of welfare legislation be significant without the consideration of its im
pact upon the recipient? Does not the study of divorce law call for the 
examination of the socio-economic and moral factors involved? Does 
not the law dealing with racial relations call for systematic study of the 
psychological effects of separation and mixing? There are innumerable 
examples. But, unfortunately, relationships between law teachers and 
specialists in other disciplines are spasmodic. The non-lawyer has only 
occasionally been brought into the curriculum or the research of the law 
school.

I look forward to the day when the law school ceases to be an inde
pendent division in the university structure, but rather is a specialized 
social science division of the graduate school of arts and sciences. Need
less to say, this is not an immediate prospect, but until the law school 
seriously integrates its instruction and its research with the other relevant 
disciplines, the law school will remain a cultural backwater, despite its 
vocational proficiency.18
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It is not at all clear how the change would come about. Lawyers 
simply do not communicate easily with economists, sociologists, philoso
phers. They do not share a common vocabulary. Even if they did com
municate freely, they would have difficulty coordinating their efforts. It 
may be that steps should be taken to induce prospective law teachers to 
do advanced work in certain other social sciences, as well as to induce 
other social scientists to study law. Why would it not be possible to offer 
a concentrated twelve-month program in law to social science professors 
so that they would be able to work with law teachers on the study of the 
impact of legal conclusions?

It should also be stressed that the education of the law student should 
involve a good deal more than the vocational. It should make him a stu
dent of law as a social force, skeptical and inquiring. I know that many 
law teachers attempt to instill this, but I fear that it is a somewhat prim
itive effort. Until the function of the law school is adjusted, I fear that 
the efforts will remain superficial and of limited impact. Most law 
teachers are not qualified to assess adequately the legal principles and 
conclusions which are discussed in class, in terms of the economic, ethical, 
sociological, or other consequences.19 The instructional materials are 
almost invariably authored by law teachers with the same limitations, and 
do not present any investigation in depth of such consequences.

cation lies in the inadequacy of the historical and philosophical instruction and influence. See 
Pasley, The Position of the Law School in the University, 16 Catholic U. L. Rev. 34 (1966).

19 Professor Reich, in his excellent article, Toward the Humanistic Study of Laiv, 74 Yale 
L.J. 1402 (1965), also appears to recognize this problem. See also Glueck, Enrichment of 
the Law School Curriculum, 4 Lex ET Scientia 24 (1967), reprinted in 72 Case & Comm. 
27 (1967); Keyserling, Social Objectives in Legal Education, 33 COLUM. L. REV. 437 (1933).

20 At Case Western Reserve University, the faculty-student ratio at the law school is pres
ently about the same as at Harvard Law School, whereas the faculty-student ratio in the arts 
and sciences and engineering is about one to ten, in dentistry, one to six, in medicine, better 
than one to one, in applied social sciences, one to four, in library science, one to six. These 
figures are rather typical.

Why is it that the law schools have fewer faculty members in rela
tion to the number of students than any other division of the university? 
Harvard Law School, for instance, has about sixty-five full-time faculty 
for about sixteen hundred students, and this ratio, which is extremely low 
for higher education, is typical among law schools. The relatively small 
number of faculty members in law schools seems to lend support to the 
point which is stressed here, namely that the type of inquiry that is taking 
place in other divisions of the university is not taking place in the law 
school.20 If the instruction were to deal seriously with the questions of 
social impact, and if the effectiveness of our legal system were being in
vestigated by the law schools, the faculty would necessarily include spe
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cialists in areas other than what is now defined as law. The existing 
faculty reflects the attitude that law is a discrete system.

This is not a plea merely for interdisciplinary communication. What 
is suggested is that the nature of the discipline which we call law should 
be redefined. The economic impact of dead-hand control of wealth is 
as much a part of the legal discipline as the rule against perpetuities. 
The psychological impact of obscenity is as much a part of the legal dis
cipline as the law forbidding it. The impact should determine rhe law, 
subject to the consideration of predictability where it is relevant.

Can the Law School Change Its Character?
The improvement of the training of the law student, and the develop

ment of the center for the study of the social performance of law, de
pend upon the enlightenment and imagination and dynamism of the law
school faculty. It is a truism that a law school, or any other school, can
not rise above the level of its faculty. The vocational and intellectual 
quality of the teaching obviously depends upon the capacities of the 
teachers, and innovation and expansion with respect to the function of 
the law school depend upon the willingness of the faculty to undertake 
the responsibilities and burdens of change. It should be stressed that in 
most law schools the faculty controls the curriculum and is influential 
with respect to the initiation of new programs which affect the character 
of the institution. Law schools are operated usually on a faculty democ
racy principle, subject to decanal direction.

If the development of a law school depends upon the quality of its 
faculty and its will to innovate, then it seems that the institution of 
tenure, as well as faculty democracy, are most relevant. Tenure means 
that a teacher may be discharged only for cause. Cause may be defined 
as professional incompetence or conduct which renders the individual un
fit to be a teacher. Normally cause is not defined in detail in university 
documents,21 22 and the limited amount of litigation in this area is not very 

21 The 1940 Statement of Principles on Academic Freedom and Tenure of the American 
Association of University Professors, which is still the principal statement of that body on the 
subject, provides in part as follows: "After the expiration of a probationary period, teachers 
. . . should have permanent or continuous tenure, and their service should be terminated only 
for adequate cause, except in the case of retirement for age, or under extraordinary circum
stances because of financial exigencies.” Adequate cause is not defined. See Byse & JOUGHIN, 
Tenure in American Higher education 44-49 (1959).

22 See id. at 94-117.

In any event, the discharge of a tenured faculty member is
very unusual. Tenure is usually obtained by a law teacher within three 
to five years.

It should be pointed out that tenure does not entitle a faculty member 
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to a raise annually or at any time, nor does it give the faculty member 
control over the courses which he will teach. So it is obvious that the 
administration of a law school has means available to induce a tenured 
faculty member to seek employment elsewhere, if it chooses to use such 
methods. But one of the problems is that the person whom the admin
istration may wish to induce to depart is likely to be a person whose 
marketability is limited. Make no mistake about it—the impact of ten
ure upon law schools and legal education is significant.

Why does the institution of tenure exist? The conventional explana
tion is that it allows the teacher to express himself with impunity. Ten
ure is said to be the bulwark of academic freedom.23 It has been my 
observation, however, that its effect upon the free expression of views by 
legal academicians has been exaggerated. I have personally never ob
served the situation of the law teacher who was restrained prior to ten
ure and was outspoken after he obtained tenure. The teacher who is 
careful not to offend prior to tenure invariably follows the same course 
after he obtains tenure. The teacher who is inclined to speak his mind 
freely and espouse unpopular views usually does so prior to obtaining 
tenure. The careful teacher has almost as good reason to be careful after 
obtaining tenure as before, since the possibility of reprisal exists, albeit 
in a different form; that is to say, he can be hit in the pocketbook by 
the denial of a raise, or academically by unfavorable course assignments. 
The person who calculates the consequences of the controversial opinion 
is as likely to be influenced by the post-tenure consequences as by the 
pretenure consequences. There is considerable risk in the highly con
troversial position even though the teacher is tenured, but it is certainly 
true that the ultimate potential injury to the teacher is less with tenure 
than without. What is fundamentally important, however, as far as 
academic freedom is concerned, is not so much the existence of tenure, 
but rather the intellectual environment of the university community. It 
seems that the principal value of tenure today is that it offers a degree 
of economic security, and teachers are not the only ones who seek that.24

23 See id. at 1-8; Fuchs, Academic Freedom—Its Basic Philosophy, Function, and History, 
28 Law & CONTEMP. Prob. 431 (1963); Jones, The American Concept of Academic Free
dom, 29 Am. Scholar 94 (1959-1960); Machlup, In Defense of Academic Tenure, 50 
AAUP Bull. 112 (1964); Machlup, On Some Misconceptions Concerning Academic Free
dom, 41 AAUP Bull. 753 (1955).

24 The point here is that job security is of social value, independent of its relationship to 
freedom of expression. This independent economic significance is recognized in Fuchs, supra 
note 23, at 431.

The impact of tenure and faculty democracy on legal education is 
substantial. It can make for a most unfortunate lag between the current 
needs of the law school and the current fact of the law school. This is 
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not only because of the occasional mistake that is made in the granting of 
tenure, but also because of the natural disinclination to accept change 
by some faculty members who have become accustomed to a particular 
standard and style over an extended period of time. I do not intend to 
paint a dismal picture. There are many faculty members, tenured and 
untenured, whose sense of the dynamic remains unabated. And there 
are deans who have the capacity to convince the most stodgy and inse
cure tenured faculty members of the need for change. But there is no 
point in deluding ourselves that resistance to change is not a serious prob
lem.

Lawyers and businessmen sometimes express wonderment at the fact 
of tenure. Many law firms and corporations, however, have their own 
forms of de facto tenure. They simply relegate the longtime partner, 
associate, or employee who has ceased to be productive to a job which 
minimizes his impact upon the organization and its operations. Govern
ment employment has de jure tenure, and the method of relegation of 
function is available there also. They all have the money to do this. 
Most law schools cannot afford this luxury; each teacher must carry his 
load if he is getting paid. Also, the law schools have no means of deny
ing a faculty member a vote in the democratic process which obtains 
with respect to many institutional matters in the law school; the corpora
tion, the government, and the law firm do not face this problem.

Despite the problems tenure sometimes presents, it is believed that 
on balance it is a desirable, or at least a necessary, institution. Every 
now and then it probably allows a faculty member to speak out who 
otherwise would not. It is also viewed by many as primarily a form of 
economic security, and justifiable in those terms alone. If it were abol
ished, law teachers more than likely would keep one hand actively in 
practice to protect against the insecurity of their academic vocation, prob
ably to the detriment of the development of the law schools. In any 
event, it is wholly unrealistic to think of modifying it significantly or 
abolishing it. But it may be that if the law schools expanded their ac
tivities to include the clinical and the investigation of the social perform
ance of law, a number of nonacademic functions would exist which could 
be performed by the unproductive or obsolescent tenured faculty mem
ber, the effect of which would be to minimize his impact upon the stu
dent body and the intellectual tone of the law school.25

25 If it is assumed that tenure is necessary, is it possible that the opportunities presented 
by the expansion of the law school are the key to the solution of the dilemma which tenure 
presents?

It should be noted that any significant development in the nature of 
the law school requires an interested and active law school administra
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tion. In this discussion it is assumed that the administration wants to 
move forward. If it does not, then clearly nothing can be done unless 
the administration is replaced. It is not intended that the faculty be 
made the whipping boy; the problem can be that of the administration. 
There is a difference, however—the administrator does not normally 
have tenure in his administrative capacity. A responsible university ad
ministration can replace him.

If law schools are going to move from what they are to what they 
should be within the foreseeable future, some modification of academic 
democracy may be required in certain institutions. There is no inherent 
reason why educational institutions must be operated on a faculty de
mocracy principle; faculty democracy must be justified in terms of its 
usefulness. It is curious indeed that institutional development should 
depend upon the majority vote of those who may have a vested interest 
in maintaining the status quo. This contradiction is only too well known 
to educators in law and elsewhere. Change in education has customarily 
been a mighty slow process, and academic democracy may well be a con
tributing cause. It is not clear that society can continue to afford the 
luxury of creeping academic gradualism.

The development of the law school requires a dynamic law school 
administration which has the support of the university management. If 
the faculty supports the cause, so much the better. But if the faculty 
drags its feet because it is inadequate or feels threatened, it cannot be 
allowed to interfere with the achievement of the goal. As has been 
stated above, the fault may lie with the administration of the law school 
or the university administration or the university trustees, rather than 
with the law faculty; but if this is so, the faculty usually is powerless to 
effect change in view of the legal structure of the university. Maybe 
the legal ordering of power in the university should be subjected to re
examination, but that is another vast subject. So it is suggested that the 
development of the law school may require some compromise of faculty 
prerogatives in the particular instance where the faculty is uncooperative. 
The institutional ends are more important than the process of their at
tainment.

The change in the nature of the law school which is suggested in this 
article will certainly cost money. It means that there would have to be 
more teachers in relation to the number of students. As noted above, 
the law schools usually have fewer faculty members in relation to the 
number of students than any other division of the university. That 
alone should suggest that something may be wrong at the law schools, 
that the kind of work being done elsewhere is not being done at the law 
schools. Law schools have been getting relatively little money from the 
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government and the foundations.’6 Maybe they would get more if they 
could present a convincing case.

-G See Harris, Law and the National Social Science Foundation, 20 J. LEGAL Ed. 146 
(1967). In this informative article, Senator Harris of Oklahoma points out that the social 
sciences, including law, receive a minute portion of what the federal government spends on 
basic and applied research, and the share of the social science money attributable to legal re
search is also very small.
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Continuing the theme of the preceding article, Professor Shanker 
makes a specific proposal for interdisciplinary scholarship. Law stu
dents, he suggests, should be required to take graduate courses in other 
departments of the university and to relate that learning to the law. 
Without this broadening of horizons, he feels that our legal system may 
lose contact with the society it exists to serve.

I have for some time been nursing an idea for a change in our law 
school curriculums. If adopted, I believe it would do more good for the 
education and training of our law students than any other single thing 
we might do. What is more, implementation of this idea would require 
a minimum of effort and very little further commitment of law school 
manpower or law school funds.

My idea is that we require our law students to take courses out of 
the law school in other graduate departments of the university. Please 
note: taking these graduate courses would not be an optional matter 
with our law students. Rather, it would be a requirement which the law 
student would have to fulfill in order to get his law degree.

Before giving my reasons for thinking this idea has merit, let me 
sketch out some of the details of the plan.

WHICH COURSES

Undoubtedly, the first question which comes to mind is which grad
uate courses would be required. So far as I am concerned, almost any 
would do, just so long as they are courses which would be accepted for 
Ph.D. credit in the graduate department where they are being given. If 
the university with which a law school is associated does not have a Ph.D. 
program, the courses ought to be at least those acceptable for Master’s 
degree credit. In other words, the graduate courses required for our law 
students must be of the highest level, and not merely a repetition of what 
they have already been exposed to in their prior undergraduate college 
work. Rather, they must be the kinds of courses that require the student 
to get involved in real-depth study of some academic discipline beyond 
the law.

Graduate study in just about any field would be acceptable, with the 
possible exception of courses in areas like music or physical education.

912
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Most law students would probably elect courses in the social sciences, 
such as economics, psychology, or sociology. Indeed, I might require 
the law student to elect at least one of his graduate courses from the 
social sciences. However, I certainly would not require all of his gradu
ate courses to be taken there. Rather, he would be equally free to elect 
some of his graduate work in literature, science, engineering, history, or 
almost any other graduate discipline that suits his fancy.

REQUIREMENTS

The next and perhaps the most crucial question is just what would 
be required of our law students in taking these graduate courses. They 
would, of course, have to do whatever is required of any other student in 
that graduate course. But, in addition, I would require the law student 
to do something more; and this something more is a very important 
part of my proposal. In addition to the regular work required by the 
instructor in the graduate course, the law student would also be required 
to write a paper to be read by a member of the law faculty. This paper 
would have to relate to the law some aspect of the learning which the 
law student obtained in his graduate course. For example, the student 
who elected a graduate course in economics might want to write a cri
tique of our usury statutes in light of current economic theories on the 
function of interest. The student who took a graduate course in psychol
ogy might want to examine critically the structure of our juvenile court 
system in light of current learning on child behavior. The student who 
took an advanced course in literature might want to compare some of 
the legal theories of St. Thomas Aquinas with those found in the com
mon-law system. A student taking an advanced course in atomic physics 
might want critically to examine the legal controls now imposed on the 
issuance and licensing of fissionable atomic materials. These examples 
are obviously only illustrative. The subject of the paper could for the 
most part be determined by the student after he has had an opportunity 
to sit through the graduate course. In fact, there would be nothing 
wrong with writing the paper for the law school in the semester follow
ing the law student’s work in the graduate department. The important 
thing is that the paper, when written, must be one in which the law stu
dent puts to some legal use the knowledge which he obtained in his grad
uate course.

In fact, this assignment might become more ambitious than writing 
a mere paper. I would be delighted if they became joint projects of a 
law student and a graduate student on some area of mutual interest. For 
example, a graduate sociologist and a law student might work together 
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in planning an actual or hypothetical urban renewal project in which the 
interrelationship of both the sociological and legal problems would be 
explored. Similarly, a law student and an engineer might want to tackle 
the legal and engineering problems posed in building a new county road.

How many of these graduate courses would I require of our law stu
dents? Here, my mind is still open. Initially, I would suggest two 
graduate courses, one taken in the second year and the other in the third 
year of law study. If the initial experiment then proves successful, the 
requirement might be enlarged to perhaps four courses, one taken in 
each of the last four semesters in law school.

REASONS FOR PLAN

General Education I have three basic reasons for pushing this
plan, although all are closely interrelated. The first reason is purely 
ethereal. It is based on the notion that requiring law students to take 
graduate courses out of the law school would give them a better and 
broader general education. At a recent symposium held in connection 
with the seventy-fifth anniversary of Western Reserve Law School, one 
of the speakers demanded that American law schools either get into the 
university, or out of it. I think that my idea would be a long step to
ward getting the law schools into the university where they obviously 
belong.

I am afraid that we law professors overlook the fact that we are, or 
at least ought to be, part of a total university effort to produce an edu
cated man. As I view it, an educated man is one who throughout his 
lifetime continues to expand his horizons. He is one who is interested in 
learning generally, as opposed merely to developing expertise in limited 
fields. He is one who delves into and draws nourishment from all areas 
of intellectual endeavor. He is one who constantly seeks exposure to all 
great ideas and to all great developments, no matter where they may 
be found. Yet, I fear that our present law school curriculums do little 
to encourage this broad approach. If anything, they tend to stifle it.

What is it that we law professors are really doing today? Some of 
us probably do little more than teach some legal skills to our students. 
Most of us say that we are seeking to develop what is euphemistically 
called a legal mind, that is, a mind capable of analyzing and resolving 
legal problems. Well, I think that we ought to go further. I think 
the law professor’s commitment should be to seek to develop not just 
legal minds, but, rather, great minds: the kinds of minds that are asso
ciated with truly educated and well-rounded men. But I fear that, except 
for some notable individual exceptions, we law professors have abdicated 
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this role. We do not really concern ourselves with the general education 
of our students. Rather, we look upon ourselves as being teachers only 
of the law. What a pity! How healthy it would be if we began to view 
scholarship in its broadest sense and not merely from the narrow legal 
point of view. Great ideas in literature, science, and the social sciences 
should be a source of constant refreshment and pursuit for every educated 
man, whether he ends up as a lawyer, an accountant, an engineer, or 
what have you. But, just what are we doing in the law schools to en
courage and further this attitude in our students?

At one time, I understand that teachers in the Law School at Western 
Reserve were actually appointed as professors of a specific field of law; 
that is, one was appointed as the Professor of Real Property; another was 
appointed as the Professor of Contracts, etc. Luckily, somewhere along 
the line we at Western Reserve must have realized that this was far too 
narrow an approach. Now our faculty appointments are merely as Pro
fessors of Law, without some specific field dangling at the end. Perhaps 
the time has come for us to take the next step: the step that de-empha- 
sizes that we are the professors of law and begins to emphasize that we 
are professors—professors interested in the general and broad education 
of our students and vitally concerned that they continually be exposed to 
all great ideas, regardless of whether those ideas are found in the legal 
discipline or elsewhere.

Legal Parochialism The second reason behind my suggestion
arises from what appears to me to be the parochialism both of the law pro
fession and of the law students who feed it. I am fearful that lawyers, 
although highly verbal, do not really understand nor communicate in a 
meaningful way with the rest of the world. If you doubt this, I suggest 
that you ask an engineer for his comments on how lawyers and the law un
derstand and deal with the concept of invention in the patent field. Or, 
for that matter, ask any person for his reactions to those rules of law 
which directly affect his work. The answer, so often, is that the law sim
ply has no notion of what is actually going on in his particular world. 
A more literate person may even quote Dickens about the law being an 
ass. One gets the impression that about the only ones who are happy in 
or comfortable with our legal system are the lawyers. Yet, we all con
cede that the job of law is to seek sensible solutions to the conflicts that 
arise anywhere in society. If so, might it not be healthy if law students 
early in the game began to live with and to communicate in a significant 
way with the rest of society, whose conflicts they eventually will have to 
resolve?

It is stated that top policy decisions in business and government are 
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being made less and less by the lawyer, and now more and more by others, 
such as the economist, the sociologist, the management consultant, etc. 
If this is true, it must be because these other disciplines have something 
very worthwhile to offer. Accordingly, should not we see to it that our 
law students meet the men of these other disciplines, begin to understand 
their language and start to appreciate their points of view? I fear, how
ever, that our present law school curriculums do not encourage our law 
students to communicate with their fellow professionals. Rather, they 
emphasize legal parochialism. Requiring our students to take courses 
outside of the law school could be a first important step in breaking down 
our parochialism and in setting up lines of meaningful communication 
and better understanding with the other disciplines.

Please note, my proposal requires our students to take their courses 
out of the law school. I would not be satisfied with course offerings in 
the law school, such as Law and Society, or Law and Economics, or Law 
and Psychiatry, etc., even if they were taught by an outside professor. 
These kinds of courses, of course, are already being offered in many 
schools. However, I believe them to be inferior alternatives to my pro
posal. They miss the boat by permitting the law student-to consider 
societal problems from his own parochial frame of reference, that is, by 
considering and discussing them with his fellow law students. I believe 
it essential that our students be occasionally wrenched from their law 
school cocoon and forced to meet the men of other disciplines in their 
surroundings, in their language, and under their terms. It is only this 
kind of out-of-the-law-school experience which, I believe, can be effective 
to break down the communication barriers with the other disciplines and 
to convince our law students that the other disciplines have something 
significant to say.

Decision Making My third reason for wanting our law students
to take courses outside of the law school is perhaps the most important. 
It arises from my firm conviction that no important legal question was 
ever solved from a law book. I am fully satisfied that critical legal de
cisions do not depend on the internal legal system for their resolution. 
They depend upon the external facts of the world. To paraphrase Justice 
Holmes: “Law is not [legal] logic; it is experience.” And, I suspect that 
the experience to which Justice Holmes was referring was the experience 
of the world outside of the legal system, and not of the world within it.

Certainly this point is self-evident when the lawyer acts as legislator. 
The legislature does not pass a new statute because any legal rule requires 
it. Rather, it passes the statute because it makes societal sense. If, from 
an economic point of view, interest rates appear to be too low, the legis
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lature increases them. It does not do so because a legal rule requires the 
increase, but because basic economics requires it. When a new criminal 
code is devised, it is hardly because present legal rules require any par
ticular new result. More likely the legislature fashions the new criminal 
statutes to accord with current teachings in criminology, psychology, 
and psychiatry.

This approach is not limited to the lawyer acting as a legislator. Al
though perhaps less obviously, I am convinced that it is equally appli
cable to the lawyer acting within the judicial process. In other words, 
important judicial decisions do not come about because of internal legal 
principles, but, rather, because of external societal factors. Surely, the Su
preme Court did not require integration of the public schools because 
legal rules compelled it. Indeed, mountains of legal briefs were written 
seeking to prove quite the contrary. The Court reached its decision be
cause of a societal sense of ethics requiring nonsegregated schools. If so, 
I think it important that some of our law students get over to the philoso
phy department to begin learning what current approaches to ethics are 
all about.

By the same token, when courts began to develop the notion that 
buyers in the ordinary course of business should prevail even as against a 
filed chattel mortgage, they did so not on the basis of any legal rule. 
Rather they did so because our marketing system requires that the nor
mal channels of commerce be unhampered. As such, I think it wise that 
some of our law students started looking at some of the current economic 
theories of marketing. And, when the Durham rule as the test for crim
inal insanity was first adopted, the court did so not because any legal 
rule required it, but, rather, because psychiatric considerations compelled 
it. If so, we ought to have some of our law students exposed to current 
theories of psychiatry.

Our legal system is meaningless except as it relates to the society in 
which we live. The truly important decisions it has to make do not de
pend, and never have depended, upon the internal legal system per se. 
And, I insist this is so despite the way we lawyers play our legal game. 
Lawyers may write briefs on the theory that the legal results are deter
mined from within the legal system; judges may write opinions on that 
basis; and law professors may write articles on the same assumption. 
Yet, if we scratch the surface a bit, I submit that nothing in the legal 
system ever really required a particular decision. Rather, important legal 
decisions were made, and are being made, because societal ideas beyond 
the legal system compel them.

We are delighted when Michigan announces that a psychiatrist has 
been appointed to its law faculty, or that Columbia has done likewise 
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with a professor of philosophy. Well, then, why not make the entire 
university faculty part of our law school staff, and have all of our law 
students exposed to them? Judge Cardozo once stated that students who 
embark on the study of law ought to "study the life of mankind, for this 
is the life [they] must order, and to order with wisdom, must know.” 
We ought to take his words seriously. We ought to see to it that our 
students are required to delve into the great ideas of society: not just in 
the parochial way by which their law professors view them, but, rather, 
through the eyes and minds of those scholars whose lifetimes have been 
spent in investigating, studying, and, indeed, shaping those ideas. It is 
really their ideas which are shaping our law; and it is high time that our 
students learned of them. In fact, the continued existence of our legal 
system as a viable force in our society may well depend on it.
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NOTES

LEASES AND THE ILLEGAL CONTRACT THEORY
JUDICIAL REINFORCEMENT OF THE HOUSING CODE

Modern administrative and judicial tenant remedies have consistently 
shown an inability to play a forceful role in securing suitable housing 
for a large portion of our urban population. This fact is illustrated by 
the continuous growth of slum housing and the increasing shortage of 
low-cost dwellings.1 In response to this inadequacy, courts in the Dis
trict of Columbia have recently declared that a lease entered into while 
housing code violations exist is void and unenforceable as an illegal 
contract,2 thereby formulating a new remedy that may be of significant 
aid to the indigent tenant. While this illegal contract theory may pre
clude the recovery of unpaid rent by violating landlords and may force 
them to provide premises that meet housing code standards, the theory 
alone provides no panacea to eliminate urban housing problems. It 
cannot, for example, become an effective weapon as long as the landlord 
can evict the tenant as a retaliatory measure. Furthermore, slum ghettos 

< are caused by a combination of factors—racial discrimination, economic

1 For a collection of source material establishing this proposition, see, e.g., Schoshinski, 
Remedies of the Indigent Tenant: Proposal For Change, 54 Geo. L.J. 519, 521 (1966); Note, 
Retaliatory Evictions and the Reporting of Housing Code Violations in the District of Colum
bia, 36 Geo. Wash. L. Rev. 190 n.4 (1967); Comment, Rent Withholding and the Improve
ment of Substantial Housing, 53 Calif. L. Rev. 304, 305-10 (1965).

2 Brown v. Southall Realty Co., 237 A.2d 834, aff’d on rehearing without opinion, (D.C. 
1968); Adams v. Lancaster, Small Claims No. C-12912-67 (D.C. Ct. Gen. Sess., Oct. 25, 
1967), reprinted in Law In Action, Nov. 1967, at 14.

3 Sax & Hiestand, Slumlordism As A Tort, 65 Mich. L. Rev. 869, 893-99 (1967); see 
Levi, Focal Leverage Points in Problems Relating to Real Property, 66 COLUM. L. REV. 275 
n.2 (1966). The lease usually gives the slum tenant "the right to pay rent and precious little 
else.” Id. at 275.

forces, lack of government or private funds to aid in rehabilitation, bu
reaucratic lethargy and ineptitude, lack of tenant concern—and not just 
by rent-gouging slum landlords. Any total solution must therefore 
come from the combined efforts of legislative, executive, and judicial 
actions at all levels of government.

Inadequacies of Present Tenant Remedies

The low-cost housing shortage in urban America has left the resi
dential tenant at a tremendous economic disadvantage in bargaining 
over the terms of his lease.3 Because he is economically unable to com
pel the landlord to expressly warrant the fitness of the premises, and 
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because courts are reluctant to imply warranties of habitability,4 the 
tenant must generally accept the premises in "as is” condition.

4 The majority rule remains caveat emptor. See, e.g., Strecker v. Barnard, 109 Cal. App. 
2d 149, 240 P.2d 345 (1952); First Nat’l Realty Corp. v. Oliver, 134 A.2d 325 (D.C. 1957);
1 H. Tiffany, Real Property § 99 (3d ed. 1939). This common-law view gives the tenant 
the right to inspect the premises and refuse to accept them if unfit, or to get the landlord to 
expressly warrant habitability. Both of these alternatives are meaningless, however, to the 
tenant who has no substitute market due to urban housing shortages and no economic position 
from which to bargain over the lease terms.

The principal exception to this general rule is in the short-term lease of furnished prem
ises, where the presumption of inability to inspect allows the court to imply a warranty of 
habitability. Ingalls v. Hobbs, 156 Mass. 348, 31 N.E. 286 (1892). See generally Blawie, 
Implied Warranty of Fitness for Habitation of Furnished Premises for a Short Period of Time, 
33 Conn. B.J. 55 (1959).

Several jurisdictions have indicated a willingness to imply warranties of habitability based 
upon housing regulations. The Wisconsin Supreme Court, which based its decision upon 
the public policy of state legislation, has allowed a tenant to rescind a lease and recover his 
deposit on the theory that the landlord had breached his implied obligation to provide a ha
bitable dwelling. Pines v. Perssion, 14 Wis. 2d 590, 111 N.W.2d 409 (1961). Although 
the case dealt with furnished premises and could have been decided under the established 
exception to the rule of caveat emptor, the reasoning of the court has a broader applicability.

The District of Columbia Circuit has also used the public policy of the District of Colum
bia housing code to imply a duty on the landlord to maintain premises in a habitable condi
tion. Whetzel v. Jess Fisher Management Co., 108 U.S. App. D.C. 385, 282 F.2d 943 (I960). 
The court allowed breach of this duty as evidence of negligence, allowing the tenant to recover 
in tort, but it did not extend the implied duty to allow the tenant to recover contractually for 
breach of the warranty.

Legislative enactments in a limited number of jurisdictions do require the lessor to deliver 
and maintain the premises in a habitable condition. See, e.g., CAL. Civ. CODE § 1941 (West 
1954); Okla. Stat. Ann. tit. 41, § 31 (1954); S.D. Code § 38.0409 (1939).

5 Absent an express covenant, the landlord under common-law principles has no duty' to 
repair. Paratino v. Gildenhorn, 55 App. D.C. 271, 4 F.2d 938 (1925); 1 H. TIFFANY, Real 
PROPERTY § 103 (3d ed. 1939). An exception has been made for areas of common tenant 
use, where the landlord’s retention of control allows for implication of a duty to repair. See 
United Shoe Mach. Corp. v. Paine, 26 F.2d 594 (1st Cir. 1928); 1 H. Tiffany, Real Prop
erty § 109 (3d ed. 1939). The tenant, however, has an implied duty to repair the leased 
premises to prevent waste. 1 American Law OF PROPERTY § 3-78, at 347 (A. Casner ed. 
1952).

6 Fries, Beall & Sharp Co. v. Livingstone, 56 App. D.C. 209, 12 F.2d 150 (1926); Rubin
stein v. Lichtenstein, 137 A.2d 219 (D.C. 1957); 5 S. Williston, Contracts § 1404 (rev. 
ed. 1938). But see Childress v. Tyson, 200 Ark. 1129, 143 S.W.2d 45 (1940) (measure of 
damages equal to what it would have cost lessor to repair); Seidenberg v. Burka, 106 A.2d 
499 (D.C. 1954) (damages equal to the cost of repair).

Even if the tenant can succeed in obtaining a habitable dwelling— 
one which meets minimum standards for health and safety—he cannot 
force the lessor to keep the premises in a condition suitable for continued 
occupancy unless the lease contains an express covenant to repair/ With 
such a covenant, a suit for its breach may still not give adequate judicial 
relief since the measure of damages is usually the difference in value 
between the premises as promised and as provided,0 and not the cost of 
actual necessary maintenance and improvements; this recovery will rarely 
be sufficient to make major repairs, especially if the building is struc
turally defective. * 1



922 The Georgetown Law Journal [Vol. 56: 920

Unless there is an existing statutory exception,' the tenant must con
tinue to pay full rent even though the landlord is not tendering full 
performance under the terms of the lease.7 8 By viewing leases in their 
broader sense as bilateral contracts, the lessor’s failure to repair would 
end the lessee’s liability to pay rent.9 Nevertheless, modern property 
law continues to adhere to the common-law view of the lease as primarily 
a conveyance,10 making covenants to repair and pay rent independent.11

7 One type of statutory exception allows the tenant to make repairs and deduct the cost 
from the rent due. Repair costs under these "repair and deduct” statutes are usually limited 
to one month’s rent. E.g., Cal. Crv. CODE § 1942 (West 1954); Okla. Stat. Ann. tit. 41, 
§§ 31-32 (1954); S.D. Code § 38.0410 (1939); see Comment, Rent Withholding, supra 
note 1, at 312.

Rent withholding statutes provide an alternative remedy similar to the repair and deduct 
legislation. See, e.g., N.Y. Real Prop. Actions § 755 (McKinney 1963). Under rent 
withholding, if the landlord is guilty of recorded housing code violations the tenant is allowed 
to pay the rent into court. The landlord is not entitled to any rent until repairs are made. 
This remedy is limited, however, because the landlord can take his time in making repairs, 
knowing that he will eventually get full rent, and the tenant is not compensated for that period 
in which he was forced to live in substandard premises. See generally Simmons, Passion and 
Prudence: Rent Withholding Under New York’s Spiegel Law, 15 Buffalo« L. REV. 572 
(1966).

8 Pinching v. Wurdeman, 56 App. D.C. 223, 12 F.2d 164 (1926); 1 American Law of 
Property § 3.79, at 352 (A. Casner ed. 1952). Conversely, the tenant can be in default on 
rent payments and still sue for breach of a lease covenant. Berry v. Stuyvesant, 245 App. 
Div. 516, 283 N.Y.S. 191 (1935).

One court has allowed the tenant’s liability for rent to end when the landlord fails to re
pair or provide services under a theory of partial "constructive” eviction, a refinement of the 
partial eviction theory. Partial eviction is the refusal of the landlord to allow the tenant to 
enter into or continue to occupy part of the leased premises. If this occurs, the entire obliga
tion for rent ceases because the court will not allow the landlord to apportion his wrong. 
Fifth Ave. Bldg. Co. v. Kernochan, 221 N.Y. 370, 371, 117 N.E. 579, 580, 165 N.Y.S. 122, 
123 (1917). Expanding this theory, one New York court has viewed the landlord’s failure 
to provide safe and sanitary facilities as a partial "constructive” eviction. That court, although 
reversed on appeal, would have allowed total rent abatement. Gombo v. Martise, 41 Misc. 
2d 475, 246 N.Y.S.2d 750 (N.Y.C. Civ. Ct. 1964), rev’d per curiam, 44 Misc. 2d 239, 253 
N.Y.S.2d 459 (Sup. Ct. 1964). See Comment, Rent Withholding, supra note 1, at 324-25.

9 In an ordinary bilateral contract, the failure of one party to tender a material part of the 
consideration excuses the other party from performing his obligations. If the lease were con
sidered an ordinary bilateral contract the landlord’s failure to repair would relieve the tenant 
of his duties under the lease. See 3A A. Corbin, Contracts § 686 (I960).

10 The common law has considered the lease as granting the tenant an estate for a term. 
Taylor v. Dean, 78 A.2d 382 (D.C. 1951); Smithfield Improvement Co. v. Coley-Bardin, 156 
N.C. 255, 72 S.E. 312 (1911); 1 H. Tiffany, Real Property §§ 74, 87 (3d ed. 1939). 
Surprisingly, however, the lease was originally considered a personal contract rather than a 
conveyance. See Lesar, Landlord and Tenant Reform, 35 N.Y.U.L. Rev. 1279, 1280 (I960).

11 1 American Law of Property § 3.11 (A. Casner ed. 1952). Several early cases, 
although never followed, did view lease covenants as dependent. See, e.g., Barnes v. Stro- 
hecker, 17 Ga. 340 (1855); University Club v. Deakin, 265 Ill. 257, 106 N.E. 790 (1914); 
Ingram v. Fred, 210 S.W. 298 (Tex. Civ. App. 1919). The California courts have held cove
nants to be mutually dependent, but these decisions have been limited to commercial leases. 
Medico-Den tel Bldg. Co. v. Horton & Converse, 21 Cal. 2d 411, 132 P.2d 457 (1942); Note, 
The California Lease—Contract or Conveyance?, 4 Stan. L. Rev. 244, 251-56 (1952).

The tenant can attempt to compel repairs through the reporting of
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municipal housing code12 violations to the appropriate administrative 
agency.13 Under the sanctions of fines and imprisonment,14 this would 
theoretically touch off an administrative chain of events culminating in 
repair. Unfortunately, delays in processing complaints, staff inefficiency, 
and inadequate minimum penalties make this remedy of benefit to few 
tenants.15

12 Housing codes are designed to establish minimum standards of cleanliness and habit
ability. Typical statutory language states: "No persons shall rent or offer to rent any habita
tion, or furnishings thereof, unless such habitation and its furnishings are in a clean, safe and 
sanitary condition, in repair, and free from rodents and vermin.” D.C. Housing Reg. § 2304 
(1966). For a thorough discussion of housing codes, see Note, Municipal Housing Codes, 
69 Harv. L. Rev. 1115 (1956).

13 Overlapping agency jurisdiction has been one of the major problems in housing code 
enforcement. See Note, Enforcement of Municipal Housing Codes, 78 Harv. L. Rev. 801, 
809-10 (1965). This problem has been alleviated in the District of Columbia by centralizing 
authority in the Housing Division of the Department of Licenses and Inspections. For a dis
cussion of code enforcement in the District of Columbia, see Schoshinski, Substandard Hous
ing in the District of Columbia: A Need For Administrative and Statutory Reform, 15 Am. 
U.L. Rev. 223 (1966).

14 The penal sanctions of the District of Columbia Housing Regulations read in pertinent 
part:

Any person who fails to comply with any provision of this Code . . . shall upon 
conviction be punished by a fine not to exceed $300, or by imprisonment for not 
to exceed 10 days .... In the event of any failure so to comply, each and every day 
such violation continues shall constinite a separate offense, and the penalties pre
scribed above shall be applicable to each such separate offense ....

D.C. Housing Reg. § 2104 (1966).
15 For a discussion of the effectiveness of housing code enforcement generally, see Gribetz 

& Grad, Housing Code Enforcement: Sanctions and Remedies, 66 COLUM. L. REV. 1254 
(1966); Note, Enforcement, supra note 13.

16 The covenant of quiet enjoyment, implied in every lease, is intended to insure that the 
lessee’s use and enjoyment of the premises is not disturbed. 1 H. TIFFANY, REAL PROPERTY 
§§ 91-92 (3d ed. 1939); Schoshinski, supra note 1, at 533-34.

17 Sandall v. Hoskins, 104 Utah 50, 137 P.2d 819 (1943); 1 H. Tiffany, Real Prop
erty § 93 (3d ed. 1939).

18 1 H. Tiffany, Real Property § 92 (3d ed. 1939).
19 This doctrine was an extension of the common-law rules of physical eviction by the 

landlord, whereby the ouster of the tenant ended liability for rent. In response to modern 
tenant needs, the courts came to view serious interference with possession and enjoyment as 
having the same effect as a physical eviction. See, e.g., Charles E. Burt, Inc. v. Seven Grand 
Corp., 340 Mass. 124, 163 N.E.2d 4 (1959); Rapacz, Origin and Evolution of Constructive 
Eviction in the United States, 1 DePaul L. Rev. 69 (1951).

Many jurisdictions grant additional relief by allowing the tenant to 
maintain an action or defense based upon the breach of an implied cove
nant of quiet enjoyment.16 Damages would be based upon the extent 
of the landlord’s interference,1' but the interference must usually be a 
positive act by the landlord or his agent.18 The tenant may also react to 
the landlord’s breach of this covenant by seeking a rescission of the lease. 
Under the theory of constructive eviction,19 he could abandon the prem
ises and end liability for rent. Recoverable damages would be limited 
to the difference between the rent due and the rental value for the re-
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mainder of the lease term, i.e., loss of the lessee’s contractual bargain.20 
In most slum leases the tenant has no contractual bargain, consequently 
his damages would be nominal.

20 1 H. Tiffany, Real Property § 93 (3d ed. 1939).
21 1 American Law of Property § 3.52, at 283 (A. Casner ed. 1952).
22See Hughes v. Westchester Dev. Corp., 64 App. D.C. 292, 293, 77 F.2d 550, 551 

(1935).
23 See, e.g., Ackerhalt v. Smith, 141 A.2d 187 (D.C. 1958); Callahan v. Goldman, 216 

Mass. 238, 103 N.E. 689 (1913); Abbott v. McCoy, 208 Okla. 224, 254 P.2d 997 (1953). 
Several courts have allowed the tenant to sue for breach of the covenant of quiet enjoyment 
without requiring relinquishment of possession. See Lee v. Ellis, 169 Ark. 556, 275 S.W. 889 
(1925); Moe v. Sprankle, 221 S.W.2d 712 (Tenn. App. 1948), noted, in 3 Vand. L. Rev. 
333 (1950); cf. Majen Realty Corp. v. Glotzer, 61 N.Y.S.2d 195 (N.Y. Mun. Ct. 1946) (judi
cial notice taken of the housing shortage to allow the tenant to retain possession).

24 In commercial leases, some recovery may be had for the denial of vital services. See 
Charles E. Burt, Inc. v. Seven Grand Corp., 340 Mass. 124, 163 N.E.2d 4 (1959) (damages 
equal to amount lessee expended to supply services not furnished by lessor).

23 See, e.g., Cal. Civ. Code § 1942 (West 1954); S.D. Code § 38.0410 (1939). The 
right of rescission is an alternative to repair and deduct provisions. See note 7 supra.

26See, e.g., Highmont Music Corp. v. J.M. Hoffmann Co., 397 Pa. 345, 155 A.2d 363 
(1959); 1 American Law of Property § 3.45, at 269 (A. Casner ed. 1952); C. McCor
mick, Damages § 121 (1935); notes 76-77 infra and accompanying text.

Judicial remedies for breach of the covenant of quiet enjoyment are 
of limited assistance to the residential tenant because they only reduce 
rent liability and do not compel the landlord to repair. Although there 
is authority establishing the landlord’s failure to act as a breach of the 
covenant, in such cases he must have been under a duty to act.21 Thus, 
if the landlord has not expressly covenanted to repair or expressly war
ranted habitability, and if the courts continue to be unwilling to imply 
these covenants or warranties, there can be no breach of quiet enjoyment 
for failure to maintain the premises.22 Furthermore, because traditional 
concepts of property law require that the interference of the landlord be 
substantial, courts have allowed actions for breach of the covenant only 
when the tenant abandons the premises.23 In addition, recovery under 
constructive eviction does not in any way compensate the tenant for the 
time he remained in possession and was denied vital services or had to 
live among unsanitary conditions.24 * 26

The tenant may possibly have a right of rescission under statutory 
provisions,2" or on the basis of fraud,20 where latent defects, known to 
the landlord but undiscoverable by the reasonable inspection of the ten
ant, existed when the lease was executed. Such remedies, as with con
structive eviction, are unsatisfactory, however, since the tenant is still left 
without suitable housing.

A further alternative available to the tenant is to refuse to pay rent 
and to rely upon the lessor’s failure to repair or to provide a habitable 
dwelling as a defense when the lessor sues for possession or rent. Under
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modern procedural rules,27 28 29 such as rule 4(c) of the District of Columbia 
Landlord and Tenant Branch of the Court of General Sessions,“5 the 
tenant has a right of recoupment if sued for possession, or a right of set
off if sued for rent, based upon his claims against the landlord. Al
though having no absolute defense, he can thereby limit the landlord’s 
recovery. The effectiveness of this remedy is often forestalled, however, 
because a set-off or recoupment will be granted only where the landlord 
has breached a duty.30 Since courts are unwilling to imply a duty to 
repair or a warranty of habitability, no defense is usually available to 
the tenant.30

27 E.g., Fed. R. Civ. P. 8(c), 12, 13.
28 "In suits in this branch for recovery of possession of property in which the basis of 

recovery of possession is nonpayment of rent, tenants may set up an equitable defense or claim 
by way of recoupment or set-off in an amount equal to the rent claim.” D.C. CT. Gen. 
Sess. Landlord and Tenant Branch (Civ.) R. 4(c).

29 See Seidenberg v. Burka, 106 A.2d 499 (D.C. 1954); Mitchell v. David, 51 A.2d 375 
(D.C. 1947).

30 Although never yet successful, the argument continues to be made that violations of 
the housing code should allow the tenant recoupment or set-off under rule 4(c). See De
fendant’s Pretrial Memorandum, Donohoe v. Williams, Civil No. LT 112379-67 (D.C. Ct. 
Gen. Sess., filed Jan. 16, 1968) on file with National Clearinghouse for Legal Services, 919 
18th St., N.W., Washington, D.C.

31 See, e.g., 1 American Law of Property § 3.11 (A. Casner ed. 1952); Lesar, supra 
note 10, at 1289-90; Schoshinski, supra note 1, at 534-38.

32 The theory of illegal contract as applied to leases has been used in the past where the 
lease violates statutory declarations of public policy. See, e.g., Jess Fisher & Co. v. Hicks, 86 
A.2d 177 (D.C. 1952) (Emergency Rent Act violated); Stevens v. Berger, 255 Wis. 55, 37 
N.W.2d 841 (1949) (Veterans Emergency Act violated). But cf. Amos v. Cummings, 67 
A.2d 687 (D.C. 1949). See also 1 American Law of Property §§ 3.43-.44 (A. Casner- 
ed. 1952).

33 The success of the tenants in these cases demonstrates that courts at the trial and appel
late levels are willing to formulate new remedies to counter the harshness of common-law 
landlord and tenant rules. On the trial level, judicial change has been hampered because the 
tenant is rarely a plaintiff and most often does not even appear. On the appellate level, de
terminations have been scant because few tenants appeal from adverse lower court decisions. 
Levi, supra note 3, at 284-85. This fact is attributable in part to the prohibitive cost of ap
peal. Thus, many solutions to the inequities of landlord-tenant law must await solution of 
the indigent’s problem with litigation expenses. See Edwards v. Habib, 125 U.S. App. D.C. 
49, 366 F.2d 628 (1965); Note, Litigation Costs: The Hidden Barrier to the Indigent, 56 
Geo. L.J. 516, 531-32 (1968).

Application of Contract Theory to Leases

In response to the inadequacy of present remedies, many legal com
mentators have espoused a broader application of contract principles to 
aid the residential tenant.31 In partial acceptance of this view, two recent 
decisions in the District of Columbia have allowed tenants relief under 
an illegal contract theory,3“’ declaring a lease, entered into while housing 
code violations were present, void from its inception.33
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In Adams v. Lancaster™ a prospective tenant brought an action to 
recover rent paid under an oral contract to lease the premises. After 
entering into the contract, the tenant found more suitable housing else
where and therefore asked the landlord to return her 80 dollar prepay
ment. Upon the landlord’s refusal to allow rescission, she instituted 
suit, contending that the contract was void and unenforceable because of 
existing housing code violations34 35 36 and because the certificate of occu
pancy would not permit a family as large as hers to occupy the premises. 
Unpersuaded by the defendant’s rebuttal that contracts entered into in 
violation of the housing code are different from contracts rendered illegal 
because they contravene other statutory provisions,38 Judge Edgerton of 
the District of Columbia Court of General Sessions found the contract 
invalid and awarded the plaintiff recovery of the amount paid at the time 
of the oral contract.37 In addition, the court denied any offset by the 
landlord for his minor adaptations of the premises for the plaintiff’s use, 
reasoning that he had advanced funds "at his own peril” under an illegal 
contract.38

34 Small Claims No. C-12912-67 (D.C. Ct. Gen. Sess., Oct. 25, 1967), reprinted in Law IN 
Action, Nov. 1967, at 14.

35 The violations consisted of paint peeling off the walls and a failure to provide window 
screens; it was also alleged that there were no cooking facilities. Washington Post, Oct. 31, 
1967, § B, at 2, col. 4.

36”'[A]n illegal contract, made in violation of a statutory prohibition designed for po
lice or regulatory purposes, is void and confers no right upon the wrongdoer.’ ” Small Claims 
No. C-12912-67 (D.C. Ct. Gen. Sess., Oct. 25, 1967), reprinted in Law in Action, Nov. 1967, 
at 14, quoting Hartman v. Lubar, 77 U.S. App. D.C. 95, 96, 133 F.2d 44, 45, cert, denied, 
319 U.S. 767 (1942).

37 It is surprising that the court, in allowing the tenant to recover, did not feel compelled 
to rely upon exceptions to the general rule that a court will not aid a party who undertakes 
illegality. See, e.g., Hunter v. Wheate, 53 App. D.C. 206, 208, 289 F. 604, 606 (1923); 
Richardson v. Roberts, 210 Cal. App. 2d 603, 605, 26 Cal. Rptr. 829, 831 (1962); RESTATE
MENT of Contracts § 598, comment a (1932).

38 Section 598 of the Restatement which denies quasi-contractual recovery for benefits 
conferred under an illegal contract was inapplicable; because the tenant had never taken pos
session of the premises, the landlord’s services had not conferred a benefit on her. The court 
was forced to resort to an analogy drawn from § 599 of the Restatement, which reasons that a 
party who reasonably assumes special knowledge by the other party of the requirements of 
the law can recover compensation for his performance rendered under an illegal contract 
while justifiably ignorant. See Restatement OF Contracts §§ 598-99 (1932). The 
court seems to have concluded that this rule inferentially denies recovery by the party who has 
such special knowledge.

39 Adams is the first case to void a lease contract on the basis of housing code violations 
existing at the time the lease was made. But cf. Pines v. Perssion, 14 Wis. 2d 590, 111 N.W. 
2d 409 (1961), discussed in note 4 supra.

Although Adams represented a significant breakthrough in applying 
contract principles to landlord-tenant law,39 since it was the decision of 
only one judge of an inferior court, its impact was limited. Its logic, 
however, was recently extended by the District of Columbia Court of
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Appeals in Brown v. Southall Realty Co.40 Southall Realty brought the 
action for possession, based upon nonpayment of two months’ rent. The 
defending tenant claimed that there was no basis for the action since 
housing violations existed at the time the lease was signed. She argued 
that these code violations rendered the lease void and unenforceable, 
and since no rent can accrue under a void lease, the basis of the action 
for possession must fail. Rejecting the tenant’s argument, the lower 
court awarded the landlord possession.41 The court of appeals reversed,42 
holding the lease void and unenforceable.43 The court found that the 
landlord was on notice of existing code violations prior to the signing 
of the lease,44 and that the relevant sections of the code "do indeed 'im
ply a prohibition’ ”4° requiring the voiding of the lease.46

40 237 A.2d 834, aff’d on rehearing without opinion, (D.C. 1968). The appellee realty 
company had not filed a brief in the original appeal. After the decision, however, it asked 
permission to file a brief. The rehearing may have been granted merely as a demonstration 
of fairness before altering a rule of law for the jurisdiction. See Washington Evening Star, 
Apr. 3, 1968, § B, at 1, col. 6.

41 Southall Realty Co. v. Brown, Civil No. LT 8431-67 (D.C. Ct. Gen. Sess., Feb. 10, 1967).
42 Because the tenant had already vacated the premises, the court was initially faced with 

a mootness question. Noting a decision in which it held that a judgment in an action for 
possession forecloses any reconsideration of the appellant’s tenancy, the court allowed the 
appeal "because the validity of the lease and the determination that rent is owing will be 
irrevocably established in this case if the judgment of the trial court is allowed to stand . . . .” 
237 A.2d at 836, citing Bess v. David, 140 A.2d 316 (D.C. 1958).

It has been suggested that public interest necessitates hearing appeals from successful evic
tion proceedings, since only in this manner can evicted tenants challenge the constitutionality 
of the summary eviction proceeding statute. Schoshinski, supra note 1, at 551-52. Indeed, 
it is arguable that the inability of the indigent tenant to appeal violates equal protection. See 
Williams v. Shaffer, 385 U.S. 1037 (1967), denying cert, to 222 Ga. 334, 149 S.E.2d 668 
(1966) (Douglas, J., joined by Warren, C.J., dissenting). See generally Poverty and Equal 
Access to the Courts: The Constitutionality of Summary Dispossess in Georgia, 20 STAN. L. 
Rev. 766 (1968).

A few courts have stayed evictions pending appeal on the condition that the tenant con
tinue to pay rent. See, e.g., Edwards v. Habib, 125 U.S. App. D.G 49, 366 F.2d 628 (1965).

43 237 A.2d at 837.
44 Id. at 836. A housing department inspector testified that the violations had existed for 

months prior to the lease agreement. The owner of the premises, testifying as an adverse 
witness, stated that "he had submitted a sworn statement to the Housing Division on Decem
ber 8, 1964 to the effect that [a portion of the premises rented by the defendant] was un
occupied at that time and would continue to be kept vacant until the violations were cor
rected.’’ Id.

45 The requisite legislative intent to imply a prohibition of leases of unsafe and unsani
tary premises and to render them void was inferred from §§ 2304 and 2501 of the housing 
regulations which command that no uninhabitable premises shall be offered for rent and that 
all premises shall be maintained in repair, as well as from § 2104 which imposes a fine or 
imprisonment on anyone who fails to comply with any provision of the code. Id. at 836-37.

46 As in Adams, the court found no reason to treat the lease agreement differently from 
any other illegal contract. Id. at 837. It found support for this conclusion in a prior case 
where it held ineffective a lease which violated the rent control law. Id., citing Jess Fisher 
& Co. v. Hicks, 86 A.2d 177 (D.C. 1952).
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beyond Adams and Brown

The holdings in Adams and Brotun demonstrate but two instances 
of the effectiveness that a contract theory may have in granting remedies 
to the indigent tenant. The cases, however, by no means exhaust the 
potential which rests in the novel application of housing regulations to 
lease agreements. The following sections explore the future of such 
application, the possible effects of voiding the lease, some limitations of 
the illegal contract doctrine, and some suggested extensions of that 
theory.

Housing Codes and- Contract Theory. ' The District of Colum
bia courts have demonstrated one way in which the housing regulations 
can be utilized to update landlord-tenant law. There are, however, 
many possible applications of the housing code to the lease relationship 
which not only would improve the legal status of tenants but also 
broaden the impact and uniformity of code enforcement. One innova
tion would be to imply a warranty on the part of the landlord in every 
lease, whether oral or written, that the premises comply and will be 
maintained in compliance with the housing regulations.4' This would 
follow from the concept, implicit in Adams and Brown, that rights or 
duties imposed by statute or ordinance existing at the time a contract is 
made are a part of it.47 48 To give effect to such a warranty, however, 
courts must find the "as is” and "disclaimer of duty to repair” clauses, 
which are normal constituents of the slum lease, invalid on grounds of 
unconscionability49 or on grounds that the tenant is incapable of waiving 
the express prohibitions of the housing code.50

47 See Pines v. Perssion, 14 Wis. 2d 590, 111 N.W.2d 409 (1961), discussed in note 4 
supra', cf. Whetzel v. Jess Fisher Management Co., 108 U.S. App. D.C. 385, 282 F.2d 943 
(I960). See generally Schoshinski, supra note 13, at 239-40.

48 See Carpenter v. Donohoe, 154 Colo. 78, 388 P.2d 399 (1964); Gutowski v. Crystal 
Homes, Inc., 26 Ill. App. 2d 269, 167 N.E.2d 422 (I960).

49 Unconscionability may arise from the inherent imbalance of bargaining power and the 
adhesion nature of form leases. See Whetzel v. Jess Fisher Management Co., 108 U.S. App. 
D.C. 385, 282 F.2d 943 (I960); Bowles v. Mahoney, 91 U.S. App. D.C. 155, 160, 202 F.2d 
320, 325 (1952) (Bazelon, J., dissenting), cert, denied, 344 U.S. 935 (1953); Kay v. Cain, 
81 U.S. App. D.C. 24, 154 F.2d 305 (1946). See also Schoshinski, supra note 1, at 552-57.

50 See note 91 inpra and accompanying text.
51 The Legislature must have known that unless repairs in the rooms of the poor were 

made by the landlord, they would not be made by anyone. The duty imposed be
came commensurate with the need. The right to seek redress is not limited to the 
city or its officers. The right extends to all whom there is a purpose to protect.

Altz v. Leiberson, 233 N.Y. 16, 19, 134 N.E. 703, 704 (1922) (Cardozo, J.). See also Texas 
& Pacific Ry. v. Rigsby, 241 U.S. 33 (1916); Gribetz & Grad, supra note 15, at 1281-84.

Courts could also imply a private right of action under the housing 
codes,“1 as has been done under the federal securities laws.52 To insure 
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increased code compliance, recovery might be conditioned upon use of 
the money recovered for necessary repairs. Not only would such a right 
of action aid the tenant who would rather live in a repaired apartment 
and pay rent than withhold rent from a landlord who will not repair, 
but it would also entitle the tenant to recover damages where the viola
tions are not sufficiently substantial to justify suspension of rent. Fur
thermore, an affirmative tenant action would encourage code enforce
ment’" where housing authorities, in their discretion,52 53 54 55 56 57 58 will not or can
not—due to their limited manpower—enforce the regulations.

52 See J.I. Case Co. v. Borak, 377 U.S. 426 (1964); Studebaker Corp. v. Gittlin, 360 F.2d 
692 (2d Cir. 1966).

53 The only instances in which code enforcement would not be encouraged would be 
where the tenants are the cause of the violation, e.g., overcrowding. HUD, OEO, & Dep't 
of Justice, Tenants’ Rights: Legal Tools for Better Housing, Report on a Na
tional Conference of Legal Rights of Tenants 6 (1967) [hereinafter cited as Ten
ants’ Rights].

51 Whenever any duly designated agent of the District of Columbia determines that 
there are reasonable grounds to believe that there exists a violation of any provision 
of these regulations, he shall make a report to the Director of the Department of 
Licenses and Inspections of the District of Columbia, who shall, in his discretion, 
give notice of such alleged violation to the person or persons responsible therefor ....

D.C. Housing Reg. § 1301 (1966). Because enforcement of the regulations is discretionary, 
mandamus will not lie unless there is an abuse of discretion by the authorities. See Work v. 
United States ex rel. Rives, 267 U.S. 175, 177-78 (1925); Dunn v. Ickes, 72 App. D.C. 325, 
326, 115 F.2d 36, 37 (1940).

55 See note 35 supra.
56 Violations included an obstructed commode, broken railing, and insufficient ceiling 

height in the basement. 237 A.2d at 837.
57 E.g., D.C. Housing Reg. § 2608 (1966).
58 E.g., D.C. Housing Reg. § 2404 (1966).
59 G. Sternlieb, The Tenement Landlord 233 (1966).
60 It has been suggested that a practical solution would be to have one code for existing 

buildings and a separate, stronger one for new construction or, alternatively, that a single code 
be less stringently enforced in older areas. Tenants’ RIGHTS, supra note 53, at 26. A more 
flexible solution would be to have zoned housing with individual building codes for various 

Violations That Void a Lease. Although the violations in both
Adams"" and Brown™ were substantial, it is questionable how far courts 
can go in declaring leases illegal due to the existence of housing viola
tions on the premises. Certainly a court should not base illegality on 
one or even a few minor violations, such as missing window screens/' 
absence of the required number of electrical outlets/8 or non-plaster 
walls59 60—all of which are likely to exist in some of the better maintained 
apartment houses. But how severe must the violations be in order to 
justify a court’s declaring the lease void? A court must first determine 
the extent to which the local housing code has been drawn with an eye 
toward economic and technological reality and the policy of maintaining 
sanitary and safe living conditions.00 Well-drawn codes would warrant 
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a literal interpretation and strict enforcement. If, on the other hand, 
the particular housing code demands overly exacting standards, courts 
must give emphasis to those provisions dealing with insect and rodent 
control, adequacy of plumbing, and conditions of cleanliness and safety 
in enforcing illegality, instead of rigid adherence to requirements such 
as plaster walls and central heating.61 In short, courts must exercise dis
cretion to find illegality only where the violations are such as would 
thwart the purpose of the code to maintain a healthy and safe dwelling.62 
Any other interpretation might lead to harrassment by a proliferation of 
suits on the part of tenants and economic frustration among landlords.

zones. As each area became older, its code would decrease in severity. Comment, Building 
Codes, Housing Codes and the Conservation of Chicago’s Housing Supply, 31 U. CHI. L. 
Rev. 180, 200 (1963); Note, Municipal Housing Codes, supra note 12, at 1118.

61 STERNLIEB, supra note 59, at 233.
62E.g., D.C. Housing Reg. § 2501 (1966).
M See note 37 supra.
64 See note 38 supra and accompanying text.
65 See notes 42-43 supra and accompanying text. It is further evident from the cases cited 

that the court would be favorably disposed to deny any quasi-contractual recovery after a con
tract has been voided due to illegality. See 237 A.2d at 836-37 & n.3, citing Hartman v. 
Lubar, 77 U.S. App. D.C. 95, 133 F.2d 44, cert, denied, 319 U.S. 767 (1942); Kirschner v. 
Klavik, 186 A.2d 227 (D.C. 1962); Rubin v. Douglas, 59 A.2d 690 (D.C. 1948). See also 
Restatement of Contracts § 598, comment c (1932); 6 S. Williston, Contracts § 
1787 (rev. ed. 1938).

66 Rubin v. Douglas, 59 A.2d 690 (D.C. 1948); Stevens v. Berger, 255 Wis. 55, 37 N.W. 
2d 841 (1949); Restatement of Contracts § 604 (1932). A second exception which 
was the alternative grounds for the holding in Rubin would also be applicable: "(E]ven 
though a party be considered technically in pari delicto he may be permitted to recover if the 
law in question was passed for his protection and it appears that the purposes of the law will 
be better effectuated by granting relief than by denying it.” 59 A.2d at 691, citing RESTATE
MENT of Contracts § 601 (1932).

67 Admittedly, the tenant had never taken possession of the leasehold premises, but even 
if she had and had remained there for some time, it appears that the same rationale—that 
the landlord should not profit from his illegal undertaking—should permit her recovery of 
any rent paid during her tenancy under the illegal contract. Cf. Rubin v. Douglas, 59 A.2d 
690 (D.C. 1948).

Rights That Survive Illegality. A question raised by these cases,
after illegality has been established, concerns the tenant’s recovery of 
rent. Generally, a court will not aid a party who undertakes illegality, 
but will leave him as it finds him.63 This rationale was accepted by the 
Adams court in denying recoupment to the landlord,64 and by Brown in 
finding that no rent was due.65 It is nevertheless agreed that a party to 
an illegal^ bargain who is not in fcarijpleliciQ can repudiate_and recover 
any ^performance whicK~he has rendered thereunder.66 67 This exception 
was apparently relied upon in Adams to allow the tenant to recover her 
prepaid rent.6. Utilizing both principles, it should be argued that a 
tenant who has occupied premises under a lease which was void from 
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its inception should not only be free from any rent liability, but should 
actually_be_entitled to recover any rent paid since the commencement 
of the tenancy.

Supervening Code Violations. The Adams and Brown decisions
provide for tenant remedies when substantial violations of the housing 
regulations existed at the time the lease was entered into. In addition, 
when violations arise during the tenancy and continue to exist after no
tice and a reasonable period of time for repair, the tenant should have 
the right to rescind the lease as an illegal contract or be able to main- 
tain possession and suspend-rent"payment. A finding of illegality under 
such circumstances wouldbea logical" extension of Adams and Brown 
and would effectuate the policy of housing codes by maintaining safe 
and sanitary conditions not only at the inception of the tenancy but 
throughout its duration.08 Support for such an extension can be found 
in the rule that a contract not illegal from its inception can become so 
thereafter due to a change in facts or circumstances.09 Under this theory 
of supervening illegality the tenant would be liable for any rent incurred 
before the violations arose and for a reasonable time during which there 
was no repair; after such reasonable time the tenant could consider the 
lease void due to illegality and stop his payment of rent.'0

Supervening illegality was recently argued unsuccessfully in a Dis
trict of Columbia case decided after Brown™ In holding that the land
lord was entitled to collect back rent or take possession of rhe commer
cial premises involved, however, the court was unclear as to whether 
the basis of the decision was a distinction between commercial and resi
dential leases or the alleged lack of notice to the landlord. Certainly a 
landlord must, before being liable for supervening code violations, be 
given official notice of the housing violations and be given a reason
able time to make repairs. The other rationale is also persuasive; there 
is a significant practical distinction between commercial leases and resi
dential leases which favors attaching illegality to supervening code vio
lations in the latter while not doing so in the former.68 69 70 71 72

68 Although § 2304 of the District of Columbia Housing Regulations refers only to the 
conditions of the premises at the beginning of the tenancy, § 2501 states that the leasehold 
"shall be maintained and kept in repair.”

69 Restatement of Contracts § 608 (1932).
70 See id.
71 Campbell v. Plater, Civil No. LT 3699-68 (D.C. Ct. Gen. Sess., Mar. 6, 1968), appeal 

docketed, No. LT 3699-68 (D.C. Ct. App., Mar. 15, 1968).
72 Unlike most residential slum leases, commercial leases generally represent fair negotia

tions between persons of relatively equal bargaining power. In fact, housing codes, if strictly 
construed, do not apply to leases of commercial premises. See, e.g., D.C. Housing Reg. §§ 
2101, 2102 (1966).
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Effects of Voiding the Lease: Long-Term Tenancies. A ten
ant who occupies premises under a void lease in most jurisdictions be
comes a tenant at will'3 or a statutory tenant at sufferance,'1 subject to 
eviction upon thirty days’ notice.73 * 75 76 77 78 79 A tenant whose lease term is longer 
than a month could therefore be disadvantaged if a court were to void 
his lease. Consequently, it may be necessary to fashion a remedy by 
combining the illegal contract theory with the doctrine of fraud in the 
inducement. As was argued in Brown™ the landlord’s failure to in
form the tenant of existing code violations or his affirmative misrepre- 
sentatioxucould constitute a fraudulent inducement for _the tenant to ac- 
cept the lease. The combinatiorTof these two -contractual theories would 
permit the tenant the option“ of rescinding the contract or remaining 
in possession until the end of the term and seeking damages for deceit.'8 
If the tenant chose to remain, no rent would accrue until the violations 
were repaired. Since the landlord would probably repair quickly19 in 
order to regain his right to receive rent, there should be no harm in tem
porarily disregarding the illegality of the lease, especially in light of the 
general housing shortage.80

73 3 G. Thompson, Real Property § 1018 (1959).
™E.g., D.C. Code Ann. § 45-820 (1967).
75 E.g., D.C. Code Ann. §§ 45-903 to -904 (1967).
76 Brief for Appellant at 5-13, Brown v. Southall Realty Co., 237 A.2d 834, aff’d on re

hearing without opinion, (D.C. 1968). Because the court based its decision on illegality, it 
found no need to consider the element of fraud. See 237 A.2d at 836.

77 See Lummus Co. v. Commonwealth Oil Ref. Co., 280 F.2d 915 (1st Cir.), cert, denied, 
364 U.S. 911 (I960); Joseph Martinelli & Co. v. Simon Siegel Co., 176 F.2d 98 (1st Cir. 
1949); Highmont Music Corp. v. J.M. Hoffmann Co., 397 Pa. 345, 155 A.2d 363 (1959).

78 The same result could be achieved by treating a contravention of the housing regula
tions as making the contract voidable rather than void. See RESTATEMENT OF CONTRACTS 
§ 598, comment b (1932).

79 Admittedly, forcing the landlord to repair in a rent withholding situation could result 
in his abandonment of the premises; it is better, however, to risk this result and force land
lords to repair, than to put the tenant in the ludicrous position of having to repair before he 
once again becomes liable for rent.

80 See Restatement of Contracts § 601 (1932).
81 Cf. Tocci v. Lembo, 325 Mass. 707, 92 N.E.2d 254 (1950); 6 S. Williston, Con

tracts § 1761 (rev. ed. 1938). Here the illegality might arise from the landlord’s lack of 
performance rather than from an illegal manner of performance, but in either case the result 
should be the same.

Where the violations do not arise until after the commencement of 
the lease, an alternative theory could be applied to allow the tenant with 
a long-term lease to retain possession. The supervening violations and 
the landlord’s delay in repairing should not void the lease but only make 
the landlord’s performance illegal.81 Under this approach, the tenant 
could retain possession until the end of the term rather than face evic
tion upon thirty days’ notice. While the landlord would be precluded 
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from recovery due to his illegal performance, the tenant would addition
ally be permitted to suspend rent payments.

Effects of Voiding the Lease: Short-Term Tenancies. In slum
areas the most common form of oral or written lease provides for a ten
ancy from month-to-month or for a thirty-day term,82 evolving into a 
tenancy at sufferance at the end of the term.83 When voided, this type 
of lease cannot be used to evict the tenant more quickly than if the lease 
were valid; the thirty-day statutory notice would still be required. Any 
waiver-of-notice provision in the lease84 85 86 87 would have been invalidated by 
the voiding of the lease.80

82 Tenants’ Rights, supra note 53, at 5; Schoshinski, supra note 1, at 541-42.
88 E.g., D.C. Code Ann. § 45-820 (1967).
84 E.g., D.C. Code Ann. § 45-908 (1967).
85 See Brief for Appellant at 13, Brown v. Southall Realty Co., 237 A.2d 834 (D.C. 1968).
86 The more than 100,000 dwelling units in the District of Columbia found to be in vio

lation of the housing code give some idea of the existing potential of the illegal contract 
theory. See Law IN ACTION, Feb. 1967, at 1.

87 Recent statutory enactments which require that repairs be made before the tenant can
be evicted do little to change this result. See N.Y. SOC. WELFARE Law § 143-b(5)(b) 
(McKinney 1966). Other enactments and proposals which preclude repossession only up to 
9 months are of little additional help. Conn. Gen. Stat. Rev. § 52-546 (Supp. 1965); 
MASS. Gen. Laws Ann. ch. 239, §§ 9-13 (Supp. 1966); H.R. 257, 90th Cong., 2d Sess. § 
1250(a) (1967). One state, however, has sought to prohibit eviction whenever the motive is 
retaliatory in nature. See III. Rev. Stat. ch. 80, § 71 (1965).

The thirty-day statutory notice would allow a tenant to rescind the 
contract and retain possession for at least a month before he could be 
evicted. He may even be able to recover any rent which he has paid 
under the void lease. Thus, the courts’ use of the housing code to find 
leases illegal has great potential for altering the historically-biased law 
of landlord and tenant.88 But, where a tenant faces eviction into the 
street at the end of a month because housing in the same price range is 
unavailable, his right to withhold rent and even his right to recover rent 
paid is of comparatively small consequence. His only complete remedy 
is to be able to withhold rent and at the same time indefinitely retain 
possession. This dual leverage is also required if landlords are to be 
forced to repair and maintain premises on a par with housing code 
standards. Under present law, however, the tenant’s complete remedy 
and the full effects of the illegality theory on code enforcement are 
denied by the threat of retaliatory eviction.8'

Prevention of Retaliation

The first hurdle in combatting retaliatory eviction is the summary
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eviction procedure86 by which a landlord can, after thirty days’ notice, 
sue to regain possession without expressing any reason for his action.841 
When the landlord submits no reason, the tenant can assert no defense 
to the proceeding; even when a reason is given, the court may decline 
to hear the defense of retaliation, since it has been held that only the 
landlord’s asserted reason is in issue.* 89 90 Acceptance of the illegal con
tract theory, however, would establish an adequate defense to eviction for 
nonpayment of rent: Because the contract was illegal due to violations 
of the housing code, no rent liability accrued on the part of the tenant. 
If the landlord counters that the tenant’s retention of possession and 
payment of rent after the violations arose constituted a waiver of the 
illegality, the tenant should argue his inability to waive the protection 
of housing regulations which are aimed at protecting public health 
standards.91

ss E.g., D.C. Code Ann. § 45-910 (1967).
89 With respect to the exclusion of testimony as to the reasons for the seeking of 
possession by plaintiff, such evidence was obviously inadmissible. Under D.C. Code 
1940, § 45-910, whenever a lease for any definite term shall expire and the tenant 
shall fail or refuse to surrender possession of the leased premises, the landlord may 
sue to recover possession of the premises. The landlord in such circumstances is not 
required to give reasons for thus seeking possession.

Fowel v. Continental Life Ins. Co., 55 A.2d 205, 207 (D.C. 1947); see Warthen v. Lamas, 43 
A.2d 759, 761 (D.C. 1945).

90 Habib v. Edwards, Civil No. LT 75895-65 (D.C. Ct. Gen Sess., Nov. 23, 1965), aff’d, 
227 A.2d 388 (D.C. 1967), leave to appeal granted, No. 20883 (D.C. Cir., June 22, 1967); 
see Shipley v. Major, 44 A.2d 540 (D.C. 1945); cf. Caffey v. Pattillo, 64 Ga. 375, 13 S.E.2d 
202 (1941).

91 The congressional intent seems to have been to protect community welfare rather than 
that of a particular class of people:

[O]wing to technological and sociological changes, obsolete lay-out, and other fac
tors, conditions existing in the District of Columbia with respect to substandard hous
ing and blighted areas, including the use of buildings in alleys as dwellings for hu
man habitation, are injurious to the public health, safety, morals, and welfare, and 
it is hereby declared to be the policy of the United States to protect and promote the 
welfare of the inhabitants of the seat of the Government by eliminating all such in
jurious conditions by employing all means necessary and appropriate for the pur
pose ....

D.C. Code Ann. § 5-701 (1967).
The Commissioners further find and declare that . . . conditions which contri

bute to or cause the deterioration of residential buildings and areas, are deleterious 
to the health, safely, welfare and morals of the community and its inhabitants.

The Commissioners, accordingly, promulgate these regulations for the purpose 
of preserving and promoting the public health, safety, welfare, and morals.

D.C. Housing Reg. § 2101 (1966).

Illegal contract arguments would not be feasible if no reason was 
given for the possessory action. The tenant’s only resort would be to 
argue that he would be deprived of his constitutional protections if he 
is unable to prove retaliatory eviction as a defense to the summary pro
ceeding. This contention could be based on the ground that the court’s 
refusal to admit evidence and the resulting eviction order constitutes 
state violation of the tenant’s first amendment right to free speech and 
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right to petition for redress of grievances.92 * 94 95 It could also be urged that 
the Constitution bars retaliatory acts against those who inform the proper 
authorities of violations of the law.83

92 Tarver v. G. & C. Constr. Corp., Civil No. 64-2945 (S.D.N.Y., Nov. 9, 1964).
"Edwards v. Habib, 125 U.S. App. D.C. 49, 50 & n.3, 366 F.2d 628, 629 & n.3 (1965). 

The nonconstitutional argument has been proffered that, since enforcement of the housing 
code depends to a large extent upon tenant complaints, retaliatory evictions frustrate the 
code’s policy. 3 Harv. Civ. Rights-Civ. Lib. L. Rev. 193,201-03 (1967).

94 See Note, Retaliatory Eviction—Is California Lagging Behind?, 18 HASTINGS L.J. 700, 
705 (1967).

95 It may be argued that requiring the landlord to disprove a retaliatory' motive before he 
can regain possession of the premises violates due process. Cases from an earlier era uphold
ing the constitutionality of rent-control laws may be inapposite since they found justification 
for barring eviction in the emergency conditions of the times. See, e.g., Block v. Hirsh, 256 
U.S. 135 (1921); Kahn v. Wall, 68 A.2d 862 (D.C. 1949); People ex rel. Durham Realty 
Corp. v. La Fetra, 230 N.Y. 249, 130 N.E. 601 (1921). It would appear, however, that the 
sanctity’ of property rights has been sufficiently eroded to invalidate the negative inference 
that such interference with property’ rights would be unconstitutional but for an emergency. 
See, e.g., United States v. Beaty, 288 F.2d 653 (6th Cir. 1961); Abstract Inv. Co. v. Hutchin
son, 204 Cal. App. 2d 242, 22 Cal. Rptr. 309 (1962); Farrell v. Drew, 19 N.Y.2d 486, 227 
N.E.2d 824, 281 N.Y.S.2d 1 (1967). Moreover, the suggested presumption of retaliation 
which the landlord would have to rebut should be less constitutionally objectionable than the 
rent-control iaws which totally barred eviction except for explicitly enumerated reasons.

It has also been suggested that emergency housing conditions which presently exist justify 
the use of the Block rationale in upholding procedures which bar retaliatory eviction. Note, 
Retaliatory Evictions, supra note 1, at 195-96.

"This procedure would be similar to that used by the National Labor Relations Board 
to reconcile the employer’s right to hire and discharge employees with the National Labor 
Relations Act’s prohibition of his doing so as a retaliatory’ measure. See NLRB v. Great Dane 
Trailers, Inc., 388 U.S. 26 (1967); NLRB v. Williams, 195 F.2d 669 (4th Cir.), cert, denied, 
344 U.S. 834 (1952); NLRB v. Condenser Corp, of America, 128 F.2d 67 (3d Cir. 1942); 
Tenants’ Rights, supra note 53, at 15-16.

97 Grounds for such an injunction could be established by showing that the tenant would 

Even if the tenant can persuade the court to allow him to submit 
evidence of a defense, his burden of proving a retaliatory motive on the 
part of the landlord may still present an insurmountable hurdle. The 
tenant often has no source from which to substantiate such a motive 
aside from the possible inference arising from his report of the violations 
and the subsequent eviction suit by the landlord.9'1 Because the land
lord is more able to substantiate his motive, a presumption of the land
lord’s retaliatory motive should arise once the tenant has shown that 
violations exist on the premises and that he received his thirty days’ no
tice to quit within a reasonable time after reporting them to the code 
enforcement authority. The burden of going forward with the evidence 
would then shift to the landlord,90 who could best rebut the presumption 
by showing either that the tenant was destructive or carried on illegal 
activities, or that the landlord wanted to use the premises to house his 
immediate family.96 97 If his proof is nevertheless insufficient to overcome 
the presumption, the court should, at the tenant’s request, enjoin9, sub
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sequent eviction proceedings and interference with his quiet enjoyment 
until the landlord shows good cause why the injunction should not be 
discharged. Since the landlord could circumvent such an injunction 
merely by increasing the rent to an amount which the tenant could not 
pay and then overcome the presumption by claiming nonpayment of 
rent as grounds for repossession, the court order should also enjoin rent 
increases until the landlord shows cause why the injunction should be 
modified.98

be irreparably damaged if he were evicted into the street and that there is no remedy at law 
for securing his possession. It is undoubtedly more in the public interest and more equitable 
to keep the tenant housed than to allow the landlord complete freedom to repossess without 
demonstrating the absence of retaliatory motive. See Edwards v. Habib, 125 U.S. App. D.C. 
49, 51, 366 F.2d 628, 630 (1965).

98 Good cause presumably could be established by showing a decrease in profits and sim
ilar rent raises with regard to other tenants.

99 Tenants’ Rights, supra note 53, at 9.
109 See Sternlieb, supra note 59, at 124-31 & 148-49.
101 It has been asserted that property tax increases are more imaginary than real, especially 

those resulting from exterior repairs. STERNLIEB, supra note 59, at 214-17.
102 Many elderly landlords depend on rent receipts as an annuity. STERNLIEB, supra note 

59, at 138-39.
193 This is especially true of new owners who are strapped by initial mortgage payments 

and cannot afford to make repairs.

Although a court might not allow the tenant to defend against the 
eviction, it should require that the landlord come into court with "clean 
hands’’; he should have to prove as an element of his cause of action 
that the premises meet code standards. He could best accomplish this 
by obtaining an affidavit of code compliance. An alternative method of 
accomplishing the same end would be to require the court clerk to check 
pending actions against a file of outstanding code violations;99 if any 
violations exist on the premises, the proceedings should be stayed until 
such violations are remedied.

Ultimate Effects of Judicial Code Enforcement

The suggested reforms in landlord-tenant law and procedure could, 
if fully implemented, have a marked economic impact on landlords and, 
in turn, on the housing market. For the most part, substandard housing 
has not resulted from the intentional efforts of rent-gouging landlords 
to milk their tenements dry; more often it is a result of the landlord’s 
inertia,100 lack of interest, fear that investment in repairs will raise the 
assessed valuation of the property101 so as to decrease the after-tax reve
nue,102 or the realization that mortgage costs are too high to make im
provements possible.103 When the demand for housing is high, the 
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landlord is under no compulsion to improve; when the demand is low, 
he fears the advisability of any added investment.

Since the enactment of section 1250 of the Internal Revenue Code 
in 1964,101 the landlord’s possibility of quick depreciation and resale 
has been curtailed to the extent that the average return on his investment 
is not more than about ten percent annually.100 This, coupled with in
creased vacancy rates100 and stepped-up code enforcement by the courts, 
as well as the housing authorities, could possibly depress the landlord’s 
return to a level which makes repair impossible.10' His resulting aban
donment or sale of the property to large management companies10'’ 
which can still show a profit due to the efficiencies of a large enterprise 
could lead to a constriction of the housing supply. Higher rents would 
result, and the housing which survived would be maintained at bare 
code compliance levels. The end result is that code enforcement can by 
itself encourage overcrowding by tenants who cannot pay the increased 
rents, thus creating one of the conditions which it was designed to miti
gate. Furthermore, the policy of encouraging private ownership by 
resident landlords who have proved to be the most conscientious in main
taining their properties104 105 106 107 108 109 would fail.

104 Section 1250 denies capital gains treatment to any gain realized on a sale within 20 
months of purchase. Thereafter, the amount of depreciation recaptured over straight-line de
preciation decreases at the rate of 1% per month; thus, only after 10 years would there be no 
recapture. See generally J. Stanley & R. Kilcullen, The Federal INCOME Tax 32 
(Supp. 1964).

105 STERNLIEB, supra note 59, at 79. This represents a 10-20% decline from the return 
received a decade ago. See Levi, supra note 3, at 276.

106 Sternlieb, supra note 59, at 88-89.
107 To the extent that rent withholding and tenant actions for damages may deprive land

lords of income which would otherwise be used to make repairs, they are admittedly self- 
defeating.

108 See Washington Post, Mar. 27, 1968, § A, at 1, col. 1.
109 See Sternlieb, supra note 59, at 176.
110 See Sax & Hiestand, Slumlordism as a Tort, 65 Mich. L. REV. 869, 921-22 (1967).
111 Once landlords feel the effects of judicial aid to the tenant, they would inevitably pres

sure their respective legislators for compensating enactments. See generally J. Lyford, The 
Airtight Cage (1966).

These far-reaching economic effects of judicial code enforcement 
should not, however, deter the courts from employing the most effective 
means possible to effectuate tenants’ rights. Urban housing law would 
not be the first area in which courts have had to lend vitality and action 
to the good intentions which legislatures have expressed.110 Although 
the courts can lead the way, legislatures must respond, both for the pro
tection of landlords111 and the long range interests of tenants, with com
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prehensive plans for long-term low-cost financing, rent subsidies,11" and 
preferred property tax treatment for properly maintained structures.113

112 Provisions for rent subsidies would require increased code enforcement to make sure 
that repairs are actually made, not just higher rents collected. See TENANTS’ RIGHTS, supra 
note 53, at 28.

113 The necessity of such legislation is apparent from a consideration of the present prop
erty tax structure which taxes dilapidated buildings at lower assessed values, thereby encour
aging the development of slums. See Sternlieb, supra note 59, at 234.

[Editor’s Note—After type had been set for this issue, the United 
States Court of Appeals for the District of Columbia Circuit rendered its 
decision in Edwards v. Habib, No. 20883 (D.C. Cir., May 17, 1968). 
Basing its decision on the specific legislative intent in enacting a code and 
housing regulations for the District, the court held that a landlord is not 
free to evict in retaliation for his tenant’s report of housing violations to 
the authorities since such retaliation would "frustrate the effectiveness of 
the housingjcode as a means of upgrading the quality of housing in Wash
ington.” While expounding at length on the constitutional arguments 
raised by the tenant, Judge Wright found it unnecessary to decide whether 
denial of the defense of retaliation had abridged her rights to report vio
lations of law and to petition the government for redress of grievances. 
The effect of the decision will be to allow the tenant an opportunity to 
defend by showing that the eviction was retaliatory.]



CONFRONTATION, CROSS-EXAMINATION, AND 
THE RIGHT TO PREPARE A DEFENSE

The sixth amendment provides the criminal defendant with proce
dural safeguards which have received increasing judicial attention.1 
Critics of this development have suggested that the Constitution is too 
blunt an instrument to regulate the procedural and evidentiary details of 
criminal prosecutions.2 The sixth amendment, however, protects the ba
sic adversary character of the Anglo-American judicial system; the right 
of an accused "to be confronted with the witnesses against him” is funda
mental to his effective participation as an adversary. Recent Supreme 
Court decisions have directed attention to the right of confrontation,3 
with the result that lower courts are beginning to analyze various evi
dentiary problems in terms of confrontation. The right has been con
sidered in numerous discrete situations, with little attempt to create a 
consistent conception of confrontation. This Note surveys the situations 
in which confrontation has been expressly considered, as well as those 
which seem to require a confrontation analysis despite the failure of 
courts to apply one explicitly.

1 See, e.g., Klopfer v. North Carolina, 386 U.S. 213 (1967) (right to speedy trial applied 
to states); Pointer v. Texas, 380 U.S. 400 (1965) (right to confrontation applied to states); 
Escobedo v. Illinois, 378 U.S. 478 (1964) (right to counsel at accusatory stage); Gideon 
v. Wainwright, 372 U.S. 335 (1963) (right to counsel applied to states).

2 See Friendly, The Bill of Rights as a Code of Criminal Procedure, 53 Calif. L. Rev. 
929, 953-56 (1965).

3 See, e.g., Parker v. Gladden, 385 U.S. 367 (1966); Brookhart v. Janis, 384 U.S. 1 (1966); 
Douglas v. Alabama, 380 U.S. 415 (1965).

4 "In all criminal prosecutions, the accused shall enjoy ... the right to be confronted 
with the witnesses against him ....” U.S. Const, amend. VI.

Various exceptions to the rule against hearsay are examined and 
compared with the requirements of a revitalized confrontation right. 
From the hearsay situation, in which the confrontation right originated, 
the analysis develops the prerequisites of adequate cross-examination in 
a variety of contexts. The failure to ensure the defendant’s opportunity 
to interpose himself between the jury and the data upon which they base 
their decision may violate the right of confrontation. The problem of 
limiting cross-examination, ordinarily treated as evidentiary, is reexam
ined in terms of the constitutional right to adequate cross-examination. 
After the scope of adequate cross-examination has been defined, the 
right to prepare a defense—the necessary prerequisite to effective cross- 
examination and confrontation—is considered.

I. Hearsay Evidence and the Right to Confrontation

The right to confrontation4 and the rule against hearsay“ are both 
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designed to ensure the reliability of evidence upon which a verdict is 
returned.® When a change in the method of proof5 * 7 threatened the in
tegrity of the fact-finding process, common-law courts evolved a rule 
against hearsay to exclude statements that did not permit the declarant’s 
credibility to be tested.8 It also became increasingly evident that the de
velopment of facts in an adversarial context9 which exposed the truth
telling abilities of witnesses10 provided a more rational method of deter
mining the reliability of evidence. It was nevertheless recognized that a 
total prohibition against hearsay would hamper the truth-finding process 
by drastically diminishing the quantity of evidence.11 Thus, in apparent 
conflict with the right to confrontation, numerous exceptions to the hear
say rule were created which permitted an unexamined witness to testify 
against the defendant. Underlying this development was an awareness 
that some hearsay declarations are no less reliable than cross-examined 
testimony.12 Confrontation, however, is more than a direct guarantee of 
reliability; it incorporates an element of fairness, of affording the defend
ant an opportunity to test evidence against him, no matter how reliable 
that evidence may seem.13 For this reason, an expansion of the right to 

5 "Evidence of a statement which is made other than by a witness while testifying at the 
hearing offered to prove the truth of the matter is hearsay evidence . . . ." UNIFORM RULE 
of Evidence 63. See generally C. McCormick, Evidence §§ 223-305 (1954); 5-6 J. Wig
more, Evidence §§ 1360-1810 (3d ed. 1940).

«See People v. Hobson, 369 Mich. 189, 195-203, 119 N.W.2d 581, 588 (1963) (Souris, 
J., dissenting) (confrontation); Chiordi v. Jernigan, 46 N.M. 396, 402, 129 P.2d 640, 644 
(1942) (hearsay).

7 The rights of the criminal defendant have evolved from the 17th century’s permission to 
call witnesses to the recent right to have counsel question him to elicit his unsworn statement. 
See generally Ferguson v. Georgia, 365 U.S. 570 (1961); Comment, An Historical Argument 
for the Right to Counsel, 13 YALE L.J. 1000 (1964). The accompanying shift in method of 
proof from the jury as witnesses to the jury as finder of fact brought forth a need to test the 
nature and sufficiency of the evidence. This resulted in skepticism about hearsay and, ulti
mately, in its exclusion. 5 J. Wigmore, Evidence § 1364 (3d ed. 1940).

8 Though this section of the Note is primarily concerned with criminal confrontation, the 
hearsay rules are, of course, applicable to civil trials as well.

9 The crystallization of the anti-hearsay rule has been placed in the period 1675-90. 5
J. Wigmore, Evidence § 1364 (3d ed. 1940).

19 See Morgan, Hearsay Dangers and the Application of the Hearsay Concept, 62 HARV. 
L. REV. 177, 184-85 (1948). For a discussion of the influence of the adversary system on 
the development of rules against hearsay, see J. THAYER, PRELIMINARY TREATISE ON Evi
dence passim (1898) and Morgan, The Jury and the Exclusionary Rules of Evidence, 4 U. 
Chi. L. Rev. 247 (1937). The development of cross-examination has been said to be an inci
dental product of the enforcement of the hearsay rule though the need for it was the reason 
for the rule. See 5 J. WIGMORE, Evidence § 1364 (3d ed. 1940).

11 See United States v. Costello, 221 F.2d 668, 678 (2d Cir. 1955), aff’d on other grounds, 
350 U.S. 359 (1956).

12 See note 13 infra.
13 Hearsay evidence is not inherently unreliable, as shown by the fact that a finding may be 

based on uncorroborated hearsay admitted erroneously over objection. E.g., City of Mont
pelier v. Town of Calais, 114 Vt. 5,9-16, 39 A.2d 350,353-54 (1944).



1968] Confrontation 941

confrontation is inconsistent with a simultaneous expansion of the ex
ceptions to the hearsay rule.14 While hearsay may not violate the rule’s 
simple reliability guarantee, it does violate the fairness element of con
frontation. In a criminal system whose reliability guarantees are imper
fect, this fairness notion is necessary to ensure that any mistakes tend to 
favor the defendant.1" While courts have either avoided the issue16 or 
equated an exception to the hearsay rule with an exception to the right of 
confrontation,1' it is submitted that the orthodox principles supporting 
the admission of certain types of hearsay evidence do not satisfy the pol
icies underlying the right of confrontation. The hearsay exceptions18 
may be divided into three categories: (1) dying, spontaneous, and ad- 
verse-to-interest declarations, (2) business and official records, and (3) 
former testimony.

14 Thus, while the Uniform Rules of Evidence expanded the common-law hearsay excep
tions, several states have restricted its application to civil trials to avoid violating a criminal 
defendant’s right to confrontation. For example, in adopting Uniform Rule of Evidence 
63(10), New Jersey confined the admission of declarations against interest in criminal cases 
to those made by the defendant. N.J. Sup. Ct. R. Evidence 63(10). Similarly, State v. 
Tims, 9 Ohio St. 2d 136, 224 N.E.2d 348 (1967), restricted the application of a business rec
ords act to civil litigation.

15 J. Maguire, J. Weinstein, J. Chadbourn, & J. Mansfield, Cases and Materials 
ON Evidence 1 (1965). The Constitution confers rights which impair the accuracy of the 
fact-finding process. See, e.g., Miranda v. Arizona, 384 U.S. 436 (1966) (fifth amendment 
exclusionary rule); Mapp v. Ohio, 367 U.S. 643 (1961) (fourth amendment exclusionary 
rule). Compare Johnson v. New Jersey, 384 U.S. 719 (1966) {Miranda not retroactive since 
confessions not inherently unreliable), and Linkletter v. Walker, 381 U.S. 618 (1965) {Mapp 
not retroactive since illegally obtained evidence not inherently unreliable), with Reck v. Pate, 
367 U.S. 433 (1961) (conviction based on coerced confession retroactively reversed since in
herently unreliable). Defense counsel are permitted, if not required, to exploit the possibility 
of hampering the reliability of the system. Freedman, The Professional Responsibility of 
the Prosecuting Attorney, 55 Geo. L.J. 1030 (1967); see Watts v. Indiana, 338 U.S. 49, 57 
(1949) (Jackson, J., concurring in part, dissenting in part); cf. Note, Developments in the 
Law—Confessions, 79 Harv. L. Rev. 938, 1015 (1966).

16 See, e.g., State v. Bethea, 241 S.C. 16, 24,126 S.E.2d 846, 851 (1962).
17 See, e.g., Tomlin v. Beto, 377 F.2d 276, 277 (5th Cir. 1967); cf. United States v. Kelly, 

349 F.2d 720 (2d Cir. 1965), where the court stated that "virtually [none of] the exceptions 
to the hearsay rule . . . involve any deprivation of the right of confrontation as the Sixth 
Amendment has been interpreted and construed.” Id. at 770.

18 Wigmore lists 14 exceptions to the hearsay rule. 5 J. Wigmore, Evidence § 1426 
(3d ed. 1940). Though dying declarations are an exception to the hearsay rule, their recogni
tion antedates formation of the rule. See Quick, Some Reflections on Dying Declarations, 6 
How. L.J. 109 (I960).

49 The declarant must be dead in order for his statement to be admissible. E.g., State v. 
Carden, 209 N.C. 404, 412, 183 S.E. 898, 903 (1936). Since the assurances of reliability are

Sincere Declarations

Based on assumptions concerning human nature, the exceptions of 
the first category purport to guarantee the declarant’s sincerity by gaug
ing his reaction to certain situations. Thus, the statement of a wounded19 
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person engendered by fear of impending death* 20 was the original com
mon-law exception to the right of an accused to confront witnesses at 
trial.21 The admission of dying declarations has traditionally been prem
ised on the demands of necessity,22 the similarity of the declarant’s posi
tion to the taking of an oath,23 and principally, the belief that a dying 
man would not desire to face the hereafter with a final lie.24 While 
the first rationale was a concession to expediency, the latter were calculated 
to ensure the reliability of the evidence.25 The essential requirement of 
the right to confrontation, however, is that an adequate substitute for 
cross-examination must be demonstrated before hearsay evidence can be 
admitted.26 While the validity of the dying declarations exception has re
cently been confirmed by the Supreme Court,2' it seems doubtful that 
the sincerity purportedly produced by impending death can be equated 
with the investigative rigors of cross-examination.28 Similar criticisms 
apply to the admission of statements against interest29 and spontaneous 

supplied by the declarant’s grave position, the requirement of actual death is logically incon
sistent with the rationale of the other hearsay exceptions. It should suffice that the declarant 
is unavailable, perhaps permanently incapacitated by his near-mortal wound.

20 The fear must be so great as to amount to a fixed hopeless belief and moral conviction 
that death will follow. See, e.g., People v. Tilley, 406 Ill. 398, 403, 94 N.E.2d 328, 331 
(1950).

21 One commentator says that dying declarations were the only common-law exception to 
the hearsay rule. F. Heller, The Sixth Amendment to the Constitution of the 
United States 104 (1951). See Quick, supra note 18, at 109.

22 See, e.g., Phillips v. Dow Chemical Co., 247 Miss. 293, 307,151 So. 2d 199, 204 (1963).
23 "The ground upon which such exception rests is that from the circumstances under 

which dying declarations are made they are equivalent to the evidence of a living witness upon 
oath . . . .” Kirby v. United States, 174 U.S. 47, 61 (1899). The transparency of this reason
ing is demonstrated by the fact that statements under oath do not form an exception to the 
hearsay rule, nor do they assure accuracy of perception. Lent v. Shear, 160 N.Y. 462, 470, 55 
N.E. 2, 4 (1899).

24 Campbell v. State, 11 Ga. 353, 374 (1852). This is the main support for the admission 
of dying declarations. See Quick, supra note 18, at 112. It should be judged in light of an
other assumption underlying it: that the declarant believed in some scheme of eternal reward 
or punishment which he felt required him not to lie as he died. Compare 39 J. CRIM. L.C. 
& P.S. 646 (1949), with Wright v. State, 24 Ala. App. 378,135 So. 636 (1931).

25See, e.g., Donnelly v. State, 26 N.J.L. 463, 497 (Sup. Ct. 1857).
26 See, e.g., notes 45-47 infra and accompanying text.
27 Pointer v. Texas, 380 U.S. 400, 407 (1965) (dictum).
28 Many jurisdictions hold that dying declarations are not entitled to as much weight as 

present testimony because of the lack of opportunity for cross-examination. E.g., Shell v. 
State, 88 Ala. 14, 17-18, 7 So. 40, 41 (1889); State v. Gallegos, 28 N.M. 403, 407-09, 213 
P. 1030,1032-33 (1923); see Carver v. United States, 164 U.S. 694, 697 (1897).

29 Courts have admitted statements against a variety of interests on the assumption that 
they are not ordinarily uttered unless true. See, e.g., Newberry v. Commonwealth, 191 Va. 
445, 61 S.E.2d 318 (1950) (penal interest); Truelsch v. Northwestern Mut. Life Ins. Co., 186 
Wis. 239, 202 N.W. 352 (1925) (pecuniar)' interest). See also Meyer v. Mutual Serv. Cas. 
Ins. Co., 13 Wis. 2d 156, 162-65, 108 N.W.2d 278, 281-82 (1961) (insufficient interest). 
The necessity to receive the statements is supplied by the unavailability of the declarant. See 
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declarations.30 31 32 In neither instance is the common-law notion of sin
cerity dispositive of the equally important need to test the declarant’s 
ability or opportunity to perceive and report accurately the occurrence 
upon which he comments. ’1 Sincerity and reliability are, at best, decep
tively synonomous.3- Furthermore, the exigent circumstances assumed 
to ensure sincerity insufficiently account for revenge or hatred in the 
case of dying declarations,33 for the false motives one may have for 
speaking against his own interests,34 and for the debilitating effect of 
spontaneity on the declarant’s ability to perceive and communicate.30 36 37

Syracuse Eng’ring Co. v. Haight, 97 F.2d 573, 575 (2d Cir. 1938). Contra, UNIFORM RULE 
of Evidence 63(10).

30 These are statements made close in time to and under the influence of a sudden excita
tion. See Zibelman v. Gibbs, 252 F. Supp. 360 (E.D. Pa. 1966). They have been considered 
reliable because based on direct knowledge and made under circumstances affording the de
clarant little opportunity to fabricate. See Commonwealth v. Flex, 209 Pa. Super. 482, 486, 
229 A.2d 485, 487 (1967).

31 See Hutchins & Slesinger, Some Observations on the Law of Evidence, 28 COLUM. L. 
Rev. 432, 437 (1928); Marston, Studies in Testimony, 15 J. Crim. L.C. & P.S. 5, 8 (1924); 
Morgan, The Relation Between Hearsay and Preserved Memory, 40 HARV. L. Rev. 712, 716 
n.l(j)(l) (1927); Quick, Hearsay, Excitement, Necessity and the Uniform Rules: A Reap
praisal of Rule 63(4), 6 Wayne L. Rev. 204, 210-11 (I960).

32 See Hutchins & Slesinger, supra note 31 at 437, 439-
33 By allowing the accused to introduce evidence of the revenge, hatred, or malice of a dying 

declarant, courts have recognized that bitter emotions may play on the mind near death. Nord- 
gren v. People, 211 Ill. 426, 436-37, 71 N.E. 1042, 1946-47 (1904).

34 Cf. Cameron v. State, 153 Tex. Crim. 29,217 S.W.2d 23 (1949).
35 Hutchins & Slesinger, supra note 31; J. Marshall, Law and Psychology in Con

flict 16 (1966); cf. Marston, supra note 31 passim.
36 E.g., United States v. Keppler, 1 F.2d 315 (3d Cir. 1924).
37 Despite the Supreme Court’s espousal in Evanston v. Gunn, 99 U.S. 660, 666 (1878), 

American courts have not widely relied on the fact that official records are open to public 
scrutiny as an assurance of their trustworthiness. Compare Cushing v. Nantasket Beach R.R., 
143 Mass. 77, 9 N.E. 22 (1886), with Gilmore v. United States, 93 F.2d 774 (5th Cir.), cert, 
denied, 304 U.S. 569 (1938).

38 E.g., Woods v. National Life & Accident Ins. Co., 380 F.2d 843, 846 (3d Cir. 1967).
39 Unavailability is not required because it would be impracticable to have certain officials 

continually testifying. 5 J. WIGMORE, Evidence § 1631 (3d ed. 1940).
40 This class includes certain acts of corporations which are required to be in writing. See, 

e.g., Yonda v. Royal Neighbors, 96 Neb. 730, 148 N.W. 926 (1914) (original of corporate 

Business and Official Records

Underlying the second category of exceptions to the hearsay rule is 
the trust placed in trained reporters to record relatively simple transac
tions. When based on personal knowledge,30 written statements of pub
lic3' officials acting under a duty38 are admissible without showing the 
official to be unavailable.39 There are three types of official written 
statements. The first is comprised of occurrences which can only be 
proved by the record itself.40 Such documents are not evidence of any
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thing else,41 but are "constitutive acts,”42 and, like real evidence,43 in
volve no confrontation problem.44 Records which are routine in nature 
and require largely mechanical skills are included in the second type.45 
Though involving some confrontation problems,46 these records, in light 
of their simplicity, are generally reliable.47 The third type of official 
record48 includes reports or investigations in which the recorder has dis
cretion to make inferences and draw conclusions.49 Such reports, not 
necessarily based on personal knowledge,50 51 have consistently been ex
cluded,01 although rarely on a confrontation rationale.52

bylaws required as proof). Another, more modern view is that these are simply the written 
records of otherwise verifiable acts. See, e.g., Norelli v. Mutual Sav. Fund Harmonia, 121 
N.J.L. 60,1 A.2d 440 (1938) (parol evidence of directors’ meeting allowed).

41 See, e.g., People v. Jones, 24 Mich. 214 (1872). That court rejected a denial of con
frontation argument as to the introduction of records filed with the secretary of state to qual
ify a company to do business in the state saying, "We do not think [the right of confronta
tion] can apply to the proof of facts in their nature essentially and purely documentary, and 
which can only be proved by the original, or by a cop5' officially authenticated in some way 
. . . .” Id. at 225.

42 5 J. Wigmore, Evidence §§ 1660-61 (3d ed. 1940).
43 Real evidence involves no confrontation problem because it cannot be cross-examined. 

But cf. notes 159-160 infra and accompanying text.
44 Such a "constitutive act” is not a witness against the accused. Therefore the confronta

tion clause of the sixth amendment is inapposite. State v. Kelly, 52 Wash. 2d 676, 681-82, 
328 P.2d 362, 365-66 (Sup. Ct. 1958) (a certified record).

45This class includes, for example, birth, death, and marriage certificates. E.g., United 
States v. Austrew, 202 F. Supp. 816 (D. Md. 1962), affd, 317 F.2d 926 (4th Cir. 1963) 
(birth certificate).

46See Gibbs v. State, 169 Tex. Crim. 608, 336 S.W.2d 625 (I960) (Davidson, J., dis
senting) (proof of prior convictions by simple official records denied confrontation). But 
see Tomlin v. Beto, 377 F.2d 276 (5th Cir. 1967) (confrontation not denied by use of official 
records in recidivist proceeding).

47 E.g., Dowdell v. United States, 221 U.S. 325 (1911) (certificate of trial court); United 
States v. Austrew, 202 F. Supp. 816 (D. Md. 1962) aff’d, 317 F.2d 926 (4th Cir. 1963) (birth 
certificate); Gibbs v. State, 169 Tex. Crim. 608, 336 S.W.2d 625 (1960)(fingerprints); People 
v. Ziebell, 82 Ill. App. 2d 350, 227 N.E.2d 127 (1967)(certificate of weighmaster).

48See, e.g., Kansas City Stock Yards Co. v. A. Reich & Sons, 250 S.W.2d 692 (Mo. 1952) 
(fire chief’s statutorily required report, inadmissible).

49 One ground on which courts have rejected these evaluative reports is the opinion rule, 
which excludes testimony as to inferences that a jury is capable of making. Franklin v. Skelly 
Oil Co., 141 F.2d 568, 572 (10th Cir. 1944).

50 See Davis’ Admr’x v. Gordon, 309 Ky. 121, 126-27, 216 S.W.2d 409, 412 (1949) 
(police report not based entirely on personal observations); Sandel v. State, 126 S.C. 1, 10-15, 
119 S.E. 776, 779-81 (1922), writ of error dismissed for want of juris., 263 U.S. 672 (1923) 
(doctor’s report inadmissible because no duty to report).

51 E.g., Jacobson v. Bryan, 244 Wis. 359, 367,12 N.W.2d 789, 793 (1944).
52 Compare Ogilvie v. Aetna Life Ins. Co., 189 Cal. 406, 409, 209 P. 26, 27 (1922)(sur- 

geon’s report inadmissible) and Franklin v. Skelly Oil Co., 141 F.2d 568 (10th Cir. 1944) 
(opinion), with Sandel v. State, 126 S.C. 1, 10-15, 119 S.E. 776, 779-81 (1922), writ of error 
dismissed for want of juris., 263 U.S. 672 (1923)(lack of specific statutory authority).

53 Today statutes largely govern the admission of business records. See, e.g., Federal 
Business Records Act, 28 U.S.C. § 1732 (1964).

The admission of business records53 is posited on a belief in the re



1968] Confrontation 945

liability of regular entries,54 55 made close in time to the events recorded,'"' 
by trained scribes who are presently unavailable."6 57 58 Neither unavail
ability nor the necessity which compels businessmen to rely on the skills 
and honesty of others,5' however, sufficiently protects the right of con
frontation.'"5 The introduction of hospital records,"9 which have been 
included within the ambit of business records,60 61 62 has recently been held 
violative of confrontation. In State v. Tims* 1 the Supreme Court of 
Ohio excluded a physician’s report which had been introduced through a 
hospital clerk who was not present during the examination of an alleged 
rape victim. Since the report in Tims was not complex,02 the court’s 
holding would seem to apply with added force to records which involve 
judgment and discretion on complex data. Unless the report is highly 
evaluative, however, it would seem to qualify under the well-settled ex
ception to the hearsay rule. Nevertheless, where the report largely de
pends on the expertise of the author, the traditional rationale underlying 
the business records exception should yield to the defendant’s right of 
confrontation.63 In such cases the trial judge should require the prosecu
tion either to produce the maker or forego the use of the report.64

54 See Loper v. Morrison, 23 Cal. 2d 600, 608,145 P.2d 1, 5 (1944).
55 See, e.g., Yates v. Helms, 154 So. 2d 731, 733 (Fla. Ct. App. 1963).
™See, e.g., Keller v. Wonn, 140 W. Va. 860, 870, 87 S.E.2d 453, 460 (1955). The 

author of the record need not be shown unavailable under the typical business records act. 
See, e.g., Federal Business Records Act, 28 U.S.C. § 1732 (1964).

57 Cf. Matthews v. United States, 217 F.2d 409, 417 (5th Cir. 1954).
58 See Quick, supra note 31, at 219-21. The author criticizes the hearsay exception of the 

Uniform Rules of Evidence based generally on necessity, saying that the rationale for the rule 
does not provide the safeguards of cross-examination, and threatens to engulf the right of con
frontation.

59 See Watts v. Delaware Coach Co., 44 Del. 283, 58 A.2d 689 (1948) (routine statement 
from patient’s history admissible); Wolfinger v. Frey, 223 Md. 184, 188-91, 162 A.2d 745, 
747-49 (I960) (diagnostic statement admissible); England v. United States, 174 F.2d 466, 
468-69 (5th Cir. 1949) (larceny prosecution: routine hospital records admissible, diagnostic 
ones inadmissible). See generally C. McCormick, EVIDENCE § 290 (1954).

60 The Federal Business Records Act, 28 U.S.C. § 1732 (1964), for example, includes rec
ords made in "business, profession, occupation, and calling of every kind.” E.g., Valli v. 
United States, 94 F.2d 687, 693 (1st Cir.) (hotel records), cert, dismissed, 304 U.S. 586 
(1938); Wheeler v. United States, 93 U.S. App. D.C. 159, 162-63, 211 F.2d 19, 22-23 (1953) 
(hospital records), cert, denied, 347 U.S. 1019 (1954). See generally Powell, Admissibility 
of Hospital Records Into Evidence, 21 MD. L. Rev. 22 (1961).

61 9 Ohio St. 2d 136, 224 N.E.2d 348 (1967).
62 Although the complexity of the report was not in issue, the test was probably a vaginal 

smear to detect the presence of semen, and seems to fall within the class of routine reports 
including directly observed matters such as blood or tempertaure tests, lists of diets, and x-ray 
examinations. E.g., Weis v. Weis, 14 Ohio St. 416, 72 N.E.2d 245 (1947) (blood test); 
Lund v. Olson, 182 Minn. 204, 234 N.W. 310 (1931) (temperature test).

63 See Barnes v. Northwest Airlines, 233 Minn. 410, 433, 47 N.W.2d 180, 193 (1951).
84 Cf. State v. Tims, 9 Ohio St. 2d 136, 224 N.E.2d 348 (1967).
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Former Testimony

Because the declarant of prior testimony was at one time available 
for cross-examination, the hearsay exception for former testimony threatens 
the defendant’s right of confrontation less severely than other exceptions 
to the hearsay rule. For the admission of former testimony without denial 
of confrontation, the Supreme Court in Pointer v. Texas65 66 67 required not 
only an identity of parties and issues but also the presence of counsel at 
the prior proceeding. Beyond mere presence, Pointer also demands that 
defense counsel be permitted to cross-examine effectively; if fettered in 
this task by arbitrary procedural rulings,60 or hampered by adverse fortui
tous circumstances,6' he may be unable to protect his client’s right to con
frontation.68 The Court impliedly called for a reappraisal of the ade

65 380 U.S. 400 (1965) (applying confrontation to the states).
66 Cf. notes 168-74 infra and accompanying text.
67 See, e.g., In re Sweeney’s Estate, 248 Wis. 607, 22 N.W.2d 657 (1946) (witness’ death 

before cross-examination prohibits admission of direct testimony).
6SThe Supreme Court clearly stated when the sixth amendment violation occurred: 

In this case . . . petitioner’s objection is based ... on the fact that the use of the 
transcript . . . at the trial denied petitioner any opportunity to have the benefit of 
counsel’s cross-examination of the principal witnesses against him. It is that . . . 
question which we decide here.

Id. at 403 (emphasis added). One student commentator states that Pointer’s lawyer argued 
that the right of confrontation was denied at the preliminar}7 hearing. See 44 N.C.L. REV. 
173 (1965). The Supreme Court interpreted defendant’s trial counsel as objecting to the 
denial of confrontation at trial. 380 U.S. at 401-02.

Another court’s reasoning is helpful in understanding why the right of confrontation is 
violated only at trial. In People v. Varnum, 66 Cal. 2d 808, 427 P.2d 772, 59 Cal. Rptr. 108 
(1967) (Traynor, C.J.), noted in 81 Harv. L. Rev. 707 (1968), the California Supreme 
Court held that the noncoercive interrogation of a third party in violation of his right against 
self-incrimination and right to counsel did not give defendant standing to object to the ad
mission of physical evidence secured by means of the interrogation. The court conceded the 
standing of a third party to raise a fourth amendment violation, but distinguished those situa
tions from the ability of a defendant to raise an objection to an interrogation of a third party 
violating the latter’s fifth and sixth amendment rights. The court found that these rights 
would be violated "only when evidence obtained without the required warnings and waiver 
is introduced against the person whose questioning produced the evidence.” Id. at 812, 427 
P.2d at 775, 59 Cal. Rptr. at 111. But cf. Jones v. United States, 362 U.S. 257 (I960). See 
also Simmons v. United States, 88 S. Ct. 967 (1968). The questioning itself is not illegal.

Nevertheless, the dissent in Varnum argued that the fifth and sixth amendment rights are 
violated even if the evidence produced is not used against the one interrogated. 66 Cal. 2d 
at 817-19, 427 P.2d at 778-79, 59 Cal. Rptr. at 114-15 (Peters, J., dissenting). Justice Peters 
persuasively argued that the majority’s holding encourages police questioning in violation of 
the fifth and sixth amendments in hopes of obtaining admissible evidence against persons other 
than the suspect questioned. Id. at 819, 427 P.2d at 780, 59 Cal. Rptr. at 116. See also 
Comment, Standing to Object to an Unreasonable Search and Seizure, 34 U. CHI. L. REV. 
342 (1967). For a solution to the problem on nonconstitutional grounds see 81 Harv. L. 
Rev. 207 (1968).

The Supreme Court’s recent decision in McCray v. Illinois, 386 U.S. 300 (1967) further 
indicates that a violation of the right of confrontation can occur only at trial. At a hearing 
on a motion to suppress evidence defendant was refused the name of the informer who im
plicated him. The Court said that McCray’s denial of confrontation argument based on 
Pointer was "absolutely devoid of merit.” Id. at 314. This bald assertion suggests that con
frontation does not attach at a nontrial proceeding, an explanation supported by the sixth
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quacy of the prior cross-examination09 whenever former testimony is of
fered in evidence.10 In carrying out this reappraisal, former testimony 
from both trials and preliminary hearings must be tested by evaluating 
the structural limitations'1 and actual management'"1 of the forum.

amendment’s language: "In all criminal prosecutions, the accused shall enjoy the right to . . . 
be confronted with the witnesses against him.” Old decisions give a narrow definition to 
"criminal prosecutions.” See Merchant’s Stock & Grain Co. v. Board of Trade, 201 F. 28, 29 
(8th Cir. 1912) (distinguishing criminal contempts, cases, and prosecutions). But cf. note 
135 infra.

The courts are split on the applicability of confrontation to preliminary hearings. Com
pare Green v. Bomar, 329 F.2d 796 (6th Cir. 1964), with Jennings v. Superior Ct., 66 Cal.2d 
867, 428 P.2d 304, 59 Cal. Rptr. 440 (1967). The cases requiring confrontation at prelimi
nary hearing rely primarily on state statutes, however, suggesting the constitutional issue only 
in dicta, e.g., that the statute is “declaratory of fundamental procedural rights.” Jennings v. 
Superior Ct., 66 Cal.2d 867, 875, 428 P.2d 304, 309, 59 Cal. Rptr. 440, 445 (1967). In the 
federal system "the defendant may cross-examine witnesses against him at preliminary hear
ings.” Fed. R. Crim. P. 5(c). The efficacy of this statutory right depends upon whether the 
defendant is entitled to the assistance of counsel. Blue v. United States, 119 U.S. App. D.C. 
315, 342 F.2d 894 (1964), cert, denied, 380 U.S. 944 (1965), noted in 53 Geo. L.J. 1138 
(1965); cf. Pointer v. Texas, 380 U.S. 400 (1965). See also Note, Preliminary Hearing in 
the District of Columbia—An Emerging Discovery Device, 56 Geo. L.J. 191, 194 n.23 
(1967).

69 It is debatable whether the Court would have decided Pointer on the same grounds had 
the case arisen after Miranda v. Arizona, 384 U.S. 436 (1966) (fifth amendment applied to 
custodial interrogations). Conceivably Pointer might have been reversed because of a denial 
of counsel at a critical stage of the proceedings. See White v. Maryland, 373 U.S. 59 (1963) 
(preliminary examination at which accused may plead and have plea later used in evidence 
against him); Hamilton v. Alabama, 368 U.S. 52 (1961) (arraignment at which certain de
fenses must be pleaded). Several student writers have interpreted Pointer as a right-to-counsel 
decision. E.g., 4 Duquesne L. Rev. 165 (1965); 3 Houston L. Rev. 244 (1965); 26 La. 
L. REV. 182 (1965).

One writer believed the case could best be understood as an attempt to standardize the 
hearsay evidence rule throughout the nation. Note, Federal Confrontation—A Not Very 
Clear Say on Hearsay, 13 U.C.L.A.L. REV. 366, 372-79 (1966). The Court’s failure to articu
late elaborate guidelines, like those in Miranda v. Arizona, supra, casts doubt on this reading 
of Pointer.

70 The Court said that the case would have been quite different had the testimony been 
taken under circumstances permitting “a complete and adequate opportunity to cross-examine.” 
380 U.S. 400, 407 (1965).

Pointer has caused courts to focus on the relationship between hearsay and confrontation. 
See, e.g., McCray v. Illinois, 386 U.S. 300 (1967) (confrontation does not require production 
of secret informer on issue of probable cause); Brookhart v. Janis, 384 U.S. 1 (1966) (waiver 
of right to confrontation); Brown v. Gammage, 377 F.2d 154 (D.C. Cir.), cert, denied, 389 
U.S. 858 (1967) (applicability of confrontation right to Air Force discharge hearing); Symons 
v. Klinger, 372 F.2d 47 (9th Cir.), cert, denied, 386 U.S. 1040 (1967) (submission to trial 
of preliminary hearing record as affecting confrontation right). Commentators have also been 
stimulated by Pointer. See, e.g., 37 Miss. L.J. 174 (1965); 44 N.C.L. Rev. 173 (1965). See 
also Note, Federal Confrontation, supra note 69.

71 See notes 86-89 infra and accompanying text.
72 See notes 89-94 infra and accompanying text.
73 The motive for cross-examination on re-trial is identical with that at the first trial— 

the defendant’s acquittal. See notes 80-83 infra and accompanying text. See generally C. Me-

Witnesses who testified against the defendant in a former trial of the 
same case have been subjected to cross-examination by the same party, 
with the same motive,'3 in the same forum. Aside from the absence of 
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demeanor evidence,* 74 75 76 these similarities make the prior testimony virtually 
identical to present live testimony.10 Thus, excluding testimony from a 
former trial of the same case "would be carrying . . . constitutional pro
tection to an unwarrantable extent.”70

Cormick, Evidence §§ 230-38 (1954); 5 J. Wigmore, Evidence §§ 1367-1418 (3d ed. 
1940).

74 For a discussion of the varying importance of demeanor evidence, see notes 104-13 
infra and accompanying text.

75 The courts have uniformly admitted testimony from a previous trial of the same case. 
E.g., Mattox v. United States, 156 U.S. 237 (1895); Britton v. State, 2 Md. App. 285, 234 
A.2d 274 (Ct. Spec. App. 1967).

76 Mattox v. United States, 156 U.S. 237, 243 (1895).
77 The original common-law requirement of strict identity or privity is actually one of 

identity of interest of parties. C. McCormick, Evidence § 232 (1954); 5 J. Wigmore, 
Evidence § 1388 (3d ed. 1940).

78 The incongruity stems from the language of the sixth amendment which states that “the 
accused, shall enjoy . . . the right to be confronted with the witnesses against him . . . .” (em
phasis added). Cf. Brookhart v. Janis, 384 U.S. 1 (1966).

79 The transcript of testimony used in a separate trial of an accomplice is generally not ad
missible in his cohort’s trial. See, e.g., Bianchi v. State, 169 Wis. 75, 89, 171 N.W. 639, 645 
(1919).

In Hunter v. District Court of Polk County, 126 Iowa 357, 102 N.W. 156 (1905), the 
court, without explicitly deciding the confrontation question, held that in two contempt pro
ceedings based on the same facts, the transcript of testimony from the first was not admissible 
against a different defendant in the second. In annulling petitioner’s conviction, the Hunter 
court stated that petitioner "had the right to have the testimony taken under the issue made by 
his answer, and to conduct the examination and cross-examination of the witnesses, make ob
jections, etc., according to his own conception of his rights and interest . . . .” L/. at 360 102 
N.W. at 157.

Another argument for the personal nature of the right is the face-to-face element em
bodied in the definition of confrontation. See notes 104-10 infra and accompanying text.

80 Wigmore has analyzed the common-law requirements of identity of issues and parties 
and demonstrated that they are rules for testing the adequacy of cross-examination. He fur

Testimony from a prior unrelated trial, however, requires further 
scrutiny to determine whether the prior cross-examination was adequate 
for present purposes. Testimony from an unrelated trial need only in
volve parties of the same interest,77 the underlying rationale being that 
the prior party, by virtue of his cross-examination, has satisfied the pres
ent defendant’s right of confrontation. This reasoning, however, would 
lead to the incongruous result of permitting a constitutional right to be 
exercised by someone other than the individual it was intended to pro
tect.'8 The inability to say with certainty that another defendant has 
had the same motive for cross-examination, and the notion that fair play 
requires that the defendant have a personal opportunity to cross-exam
ine,'9 suggest that identity of parties should mean the same individual 
must have been the defendant in both trials.

The standard formula for admitting former testimony requires not 
only identity of parties but also identity of issues, which should be inter
preted to mean identity of motive.80 Testimony from another trial can
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not safely be received unless the defendant had the same motive for 
cross-examination at the prior trial. Identity of motive should include a 
requirement that the possible adverse consequences to the defendant be 
roughly equal in the different trials.81 The defendant in a peace bond 
proceeding may not feel the same necessity to cross-examine as he would 
in a later rape prosecution involving the same facts.82 Cross-examination 
which was adequate in the former proceeding may be wholly inadequate 
in the latter. Thus, to restrain additional cross-examination would be 
to deny confrontation, and to admit prior testimony would be to admit 
unconfronted evidence. When a measurable disparity exists in the pen
alties to be suffered, a presumption should be created against admissi
bility of prior testimony, rebuttable by proof that the prior cross-exam
ination was, in fact, complete and adequate.83

ther suggests that an understanding of the requirements leads to the conclusion that they 
should be liberally applied. See generally 5 J. WIGMORE, Evidence §§ 1386-88 (3d ed. 
1940).

81 Care must be taken not to admit testimony from a trial of a minor offense that may 
have been only nominally contested because of the light penalty’. See Note, Preserving the 
Right to Confrontation—A New Approach to Hearsay Evidence in Criminal Trials, 113 U. 
Pa. L. Rev. 741, 761 (1965).

82 In Wyatt v. State, 35 Ala. App. 147, 46 So. 2d 837 (1950), the court admitted a tran
script of testimony under these circumstances. Although the testimony’ so introduced was 
very damaging, the court said the defendant’s interest and motive must have been the same in 
the peace bond proceeding as in the rape prosecution. W. at 845. This reasoning ignores the 
fact that in the first action defendant risked only a fine, whereas in the second he risked from 
ten years imprisonment to death.

88 See, e.g., Gill v. State, 148 Tex. Crim. 513, 188 S.W.2d 584 (1945).
84 E.g., United States v. Macomb, 26 F. Cas. 1132 (No. 15,702) (C.C.D. Ill. 1851).
With the consent of defense counsel, judgment may' be based exclusively on transcripts 

from a preliminary hearing. E.g., Wilson v. Gray’, 345 F.2d 282, 287 (9th Cir.), cert, denied, 
382 U.S. 919 (1965); accord, Symons v. Klinger, 372 F.2d 47 (9th Cir.), cert, denied, 386 
U.S. 1040 (1967). The lawyer’s tactic, however, may come into conflict with his client’s 
wishes and constitutional rights. The Supreme Court has been attentive to defendant’s pro
testations that, whatever his lawyer intended, he did not waive his right to confrontation. See 
Brookhart v. Janis, 384 U.S. 1 (1966) (counsel cannot waive right to confrontation against 
client’s wishes).

85 For discussions of preliminary hearing, see Note, Preliminary Hearing, supra note 66; 
Note, The Preliminary Hearing—An Interest Analysis, 51 IOWA L. REV. 164 (1965).

86 People v. Gibbs,------ Cal. App. 2d------- ,------ , 63 Cal. Rptr. 471, 474 (1967). The
Gibbs court, in reversing a marijuana conviction, held that the introduction into evidence of 
a witness’ testimony from a preliminary hearing at which defendant was represented by coun
sel who cross-examined was, under all the circumstances, a denial of the right to confrontation.

Testimony from a preliminary hearing raises even more problems of 
issue identity than testimony from a former trial.84 85 Although courts 
have uncritically accepted cross-examined testimony from preliminary 
hearings,80 "allegiance to the confrontation guarantee requires . . . courts 
to inquire into the circumstances of each case and to determine whether 
the proffered testimony was given under circumstances which permitted 
adequate cross-examination.”86
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In People v. Gibbs a California court took judicial notice of the in
herent limitations of preliminary hearings,8' emphasizing that the prose
cution had the duty of showing only probable cause, a burden substan
tially more difficult to defeat than proof of guilt beyond a reasonable 
doubt. The court also noted that, statistically at least, defendant had 
little chance to avoid being held over for trial, and that the nature of 
preliminary hearings encouraged defense counsel to cross-examine in a 
perfunctory manner.ss

The court also mentioned adverse conditions that contributed to the denial of confrontation, 
including counsel’s appointment five minutes before the hearing started and resultant lack of 
preparation, and the partially lost opportunities to question the key prosecution witness, who 
was a police informer. Id. at------ , 63 Cal. Rptr. at 476.

87 Id. at------ , 63 Cal. Rptr. at 475.
88 Id. at------ & n.2, 63 Cal. Rptr. at 475 & n.2.
89 3 78 F.2d 540 (3d Cir. 1967). In reversing a rape conviction, the court held, inter alia, 

that the Government could not use the testimony of the complaining witness given at prelimi
nary hearing. Simply showing she was a stewardess on a foreign ship and had probably left 
the island was insufficient to prove her unavailability. Id. at 549-52.

"Tactical considerations might, on the other hand, incline defense counsel to make use 
of preliminary hearing as a forum for discovery. See generally Note, Preliminary Hearing, 
supra note 66.

91 378 F.2d at 549; c/. Barber v. Page, 36 U.S.L.W. 4239 (U.S. Apr. 23, 1968). The
Aquino court also noted that credibility is eliminated as an issue because the magistrate usually 
accepts prosecution evidence at face value, rendering useless the defense lawyer’s arsenal of tech
niques designed to demolish a witness’ credibility. 378 F.2d at 549; People v. Gibbs------ Cal.
App. 2d at------ , 63 Cal. Rptr. at 475.

92 378 F.2d at 549. Dissatisfaction with the equivalence of testimony at a prior trial and 
testimony given at a preliminary hearing is indicated by the court’s strained holding that the 
Government’s showing of the complaining witness’ unavailability was insufficient. See id. 
at 550-52. Despite this holding, the court admitted that the complaining witness, who was 
Norwegian, may have been beyond the reach of subpoena. Since the prosecutor stated that 
she had returned to Norway, the court noted the inapplicability of Rule 17(e) of the Federal 
Rules of Criminal Procedure because she was out of the jurisdiction. Finally, the court 
thought the Uniform Act to Secure the Presence of Witnesses from Without a State in Crim
inal Proceedings was useless because based on comity.

The Third Circuit in Virgin Islands v. Aquino8* expressed similar 
reservations about the adequacy of cross-examination at preliminary hear
ing, observing that skilled defense counsel might choose to restrict cross- 
examination to avoid contributing to the prosecutor’s case.90 Recogniz
ing that the Government withholds as much of its case beyond probable 
cause as it can, the court noted that defense counsel ordinarily limits 
cross-examination at a preliminary hearing in the expectation of an oppor
tunity for further cross-examination at trial, disregarding the possibility 
that the witness will then be unavailable.91 Accepting the point as 
closed for present purposes, the court said that if the question of equiv
alence of testimony from a prior trial and that from a preliminary hear
ing were one of first impression, it would recognize a clear distinction 
between the two.92
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In Commonwealth v. Mustone™ the Supreme Judicial Court of Mas
sachusetts recently considered, in light of Pointer and Aquino, the ad
missibility of prior testimony from a preliminary hearing. The court 
specifically found that the cross-examination at the probable-cause hear
ing was not only complete and adequate, but that it concerned the same 
issue that would arise at trial. Must one further held that if the cross- 
examination had been limited because of a desire to conceal defenses or 
trial strategy, the defendant had assumed the risk of the witness’ later 
unavailability.9'1 Nevertheless, the court failed to remark on the unfair
ness of forcing defense counsel to show his hand in order to ensure that 
there would be an adequate cross-examination. And, finally, by not 
commenting on the elimination of credibility as an issue or the unlikeli
hood of defeating a showing of probable cause, Mustone annoyingly 
avoided some crucial objections raised by Aquino and Gibbs.

93 233 N.E.2d 1 (Mass. 1968).
94 Id. at 4. The witness had died between preliminary hearing and trial.
95 See notes 84-94 supra and accompanying text.
96 156 U.S. 237 (1895).
97 Id. at 250.
Mid. at 260 (Shiras, J.; Gray & White, JJ., dissenting).

These cases effectively highlight the problems involved in the prac
tice of allowing testimony from a preliminary hearing to be introduced 
at trial.93 94 95 If these defects are common throughout American jurisdic
tions, protection of the defendant’s right to confrontation may, for pur
poses of admissibility at trial, require a presumption against the adequacy 
of cross-examination at preliminary hearings.

Another problem that arises with the introduction of former testi
mony is whether the defendant may introduce other, perhaps subse
quently acquired, hearsay evidence that contradicts or refutes the recorded 
testimony. In Mattox v. United States96 the lower court, in re-trying a 
murder prosecution, admitted the transcript of testimony of a key wit
ness from the first trial when it was shown that the witness had died. 
The Supreme Court affirmed, refusing to allow the defendant to show 
that this witness had been forced to commit perjury. Finding that no 
proper foundation had been laid for impeaching the witness, the Court 
excluded the evidence because of a belief that relaxing the foundation 
requirement "would offer a temptation to perjury, and the fabrication of 
testimony, which, in criminal cases especially, would be almost irre
sistible.”97 As the dissent pointed out, however, the Court’s reasoning 
proceeded from a seemingly rarefied theory which would require the 
satisfaction of an evidentiary rule as a condition for the exercise of a 
constitutional right.98 The death of a witness should not have forced 
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the defendant to forego whatever partial substitute for further cross- 
examination was available."

Two years later, in Carver v. United States,99 100 the Court allowed 
subsequent evidence to impeach a dying declaration. The Court distin
guished Mattox by saying that there the defendant had had an oppor
tunity to cross-examine the declarant of the prior testimony, while in 
Carver no such opportunity existed.101 Since the principal reason Mattox 
excluded subsequent testimony was a belief that to admit it would be an 
inducement to perjury, Carver is virtually indistinguishable: there is an 
equal temptation to suborn perjury against a dying declaration.102

99 The Mattox Court excluded the evidence on the theory that its introduction would result 
in an unfairness to the Government akin to a denial of confrontation. Id. at 250. It seems 
clear, however, that the government has constitutionally imposed duties, but no constitutional 
rights. Cf. South Carolina v. Katzenbach, 383 U.S. 301, 323-24 (1966). But see Angell v. 
United States, 11 F. 34, 43 (C.C.D.N.H. 1881): "And if the accused has the right [to confronta
tion], it must be mutual, and exist on the part of the government.” No case has been found 
which cites Angell for the proposition that the government has a right to confrontation. What
ever rights the prosecution has in the trial have an evidentiary basis; constitutional protections 
run only in favor of the defendant. See also Dorr v. United States, 195 U.S. 138, 142 (1904).

1" 164 U.S. 694 (1897).
101 Id. at 698.
102 It has been held that subsequently obtained impeaching evidence is admissible to dis

credit prior testimony. United States v. Bentvena, 319 F.2d 916 (2d Cir.) (Moore, J.; Smith 
& Hays, J.J.), cert, denied, 575 U.S. 940 (1963). One of the government’s chief witnesses 
from the first trial executed an affidavit recanting her prior testimony. The trial court not 
only admitted the affidavit when the witness was shown unavailable, but also held that her 
prior testimony would not be admissible unless the recantation came in. The court of ap
peals, without citing any authority, said that there was no merit in the contention that none 
of this testimony -was admissible, and allowed the affidavit in for impeachment purposes; it 
did not explicitly hold that the former testimony could not come in alone and thereby con
tradict Mattox. The court impliedly rejected the principle of Mattox, however, by placing the 
evidence before the jury.

More recently, the same circuit allowed a company’s files to come into evidence but denied 
the defendant’s motion to depose one of the partners of the firm who was also a fugitive from 
justice. The court said that it found no merit in the denial of confrontation argument and 
stated that the flight of one conspirator should not result in excluding evidence against his 
alleged accomplice. United States v. Kelly, 349 F.2d 720, 769-70 (2d Cir. 1965) (Medina, 
Moore & Marshall, JJ.), cert, denied, 384 U.S. 947 (1966). Defendant, in effect, was denied 
a chance for further cross-examination because of the misconduct of another party.

103 Pointer v. Texas, 380 U.S. 400, 407 (1965); see notes 65-83 supra and accompanying

In determining the admissibility of former testimony, courts have a 
constitutional duty to transcend the initial inquiry into whether the op
portunity to cross-examine at the prior hearing was "complete and ade
quate.”103 The introduction of even fully tested former testimony denies 
the defendant an opportunity to have the trier of fact evaluate the de
meanor of the witness. Although Wigmore argues persuasively that 
confrontation is synonomous with cross-examination, and that demeanor 
evidence is an incidental, and therefore dispensable, benefit of the 

text.
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right,104 the language of the sixth amendment"1'' belies this interpreta
tion. Since the word "confrontation” is generally defined to mean face- 
to-face meeting,100 if the drafters of the sixth amendment intended only 
to secure the common-law right of cross-examination, why did they use 
the word "confronted”? While the standard historical literature pro
vides no satisfactory answers,10' the fact that the Supreme Court has fre
quently treated the two separately would seem to moot the issue.105 106 107 108 * * For 
example, Turner v. Louisiana^ held that the evidence developed against 
a defendant must come from the witness stand subject to confrontation 
and cross-examination.11'’ This bifurcation suggests that the confronta
tion clause has, beyond cross-examination, additional meaning which en
compasses demeanor evidence.

104 5 J. Wigmore, Evidence § 1397 (3d ed. 1940).
105 "In all criminal prosecutions, the accused shall enjoy ... the right to be confronted with 

the witnesses against him . . . .”
106 In criminal law, [confrontation is] the act of setting a witness face to face with the 
prisoner, in order that the latter may make any objection he has to the witness, or 
that the witness may identify the accused ....

The constitutional right of confrontation does not mean merely that the witnesses 
are to be made visible to the accused, but imports the constitutional privilege to cross- 
examine them.

Black’s Law Dictionary 372 (4th ed. 1951).
Webster defines "confrontation” as specifically being "the bringing face to face of an ac

cused person and his accusing witness.” Webster’s Third New International Diction
ary 477 (1966).

107 See generally M. Farrand, The Records of the Convention of 1787 (1911); 
A. Hamilton, J. Jay & J. Madison, The Federalist (1810).

108 In recent confrontation cases the Supreme Court has treated distinctly the rights of 
confrontation and cross-examination. See, e.g., Barber v. Page, 36 U.S.L.W. 4329, 4331 (U.S. 
Apr. 23, 1968); Parker v. Gladden, 385 U.S. 363, 364 (1966).

109379 U.S. 466, 472-73 (1965).
now. at 473.
in The following cases discuss the relative virtues of demeanor evidence: Broadcast Music 

Inc. v. Havana Madrid Restaurant Corp., 175 F.2d 77 (2d Cir. 1949); Indianapolis Rys. v. 
Williams, 115 Ind. App. 383, 59 N.E.2d 586 (1945); Rains v. Rains, 127 N.J. Eq. 328, 12 
A.2d 857 (Ct. Err. & App. 1940).

112 See, e.g., United States v. Close, 349 F.2d 841, 852 (4th Cir. 1965).
119 See, e.g., Virgin Islands v. Aquino, 378 F.2d 540, 548 (3d Cir. 1967). The Aquino 

court took note of the importance of demeanor evidence in cases charging sexual abuse, where 
a certain class of complainants is inclined to magnify or invent accusations. Cf., e.g., Roberts 
v. United States, 109 U.S. App. D.C. 75, 77, 284 F.2d 209, 211 (I960) (testimony of com
plaining witness in sodomy case must be corroborated). For several case histories and com
ments on this phenomenon by leading psychiatrists, see 3 J. Wigmore, Evidence § 924a 
(3d ed. 1940). See also Note, Corroborating Charges of Rape, 67 COLUM. L. REV. 1137 
(1967) (semble).

While demeanor evidence111 is often helpful in resolving conflicts 
in testimony,112 the extent of its utility depends on the importance of a 
particular witness to the prosecution’s case.113 Instead of focusing on 
the role of demeanor evidence, however, courts have required that for 
the admission of a witness’ prior testimony the witness be unavailable 
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to testify personally at the present trial.114 115 Generally, death,110 disap
pearance,116 illness,117 or the assertion by the witness of a valid priv
ilege118 have been permissible reasons for nonproduction of witnesses. 
Where the witness is temporarily out of the jurisdiction, the govern
ment must either request a continuance or forego use of the evidence.119 
Courts have traditionally disagreed, however, on the nature of the prose
cution’s duty to procure witnesses who are indefinitely absent from the 
jurisdiction. The Third Circuit’s holding in Virgin Islands v. Aquino120 
that "absence beyond the service of subpoena ... is not a full answer to 
the question [of unavailability of a witness]”121 represents the most en
lightened view of this duty. The Aquino court interpreted Pointer v. 
Texas122 as requiring a reappraisal of the traditionally liberal standards 
of unavailability with a view toward having the prosecution more ef
fectively use modern procedural and transportation devices to procure the 
attendance of witnesses.123

114 Thus, if the declarant is in court and competent to testify, the court must not admit 
his former testimony. In re Meyers’ Estate, 58 Lane. L. Rev. 425 (Orphans’ Ct. Lancaster 
County, Pa. 1963). And if the opportunity to cross-examine was woefully inadequate, no 
showing of unavailability will suffice. See Pointer v. Texas, 380 U.S. 400, 407-08 (1965). 
When the witness is totally unavailable and the prior cross-examination not wholly inadequate, 
former testimony is judged against a standard of testimony of present witnesses. See Turner v. 
Louisiana, 379 U.S. 466, 472-73 (1965) (constitutional model of a fair jury trial). Prior 
testimony is admissible under circumstances affording a complete and adequate opportunity to 
cross-examine. See Pointer v. Texas, supra at 407. Traditionally, it could be used only when 
the witness was unavailable. Nelson v. Lee, 249 Ala. 549, 556, 32 So. 2d 22, 28 (1947). The 
combination of these two elements shows that the thrust of the law is toward securing the 
defendant the right of face-to-face cross-examination at trial—the literal guarantee of the 
sixth amendment. Yet this thrust may permissibly be shunted aside. See Virgin Islands v. 
Aquino, 378 F. 2d 540 (3rd Cir. 1967) (suggesting that right to confrontation is not ab
solute). See also McCray v. Illinois, 386 U.S. 300 (1967).

115 E.g., Mattox v. United States, 156 U.S. 237, 243-44 (1895); United States v. Macomb, 
26 F. Cas. 1132 (No. 15,702) (C.C.D. Ill. 1851); United States v. Wood, 28 F. Cas. 754 (No. 
16,756) (C.C.E.D. Pa. 1818); C. McCormick, Evidence §§ 231, 234 (1954); 5 J. Wig
more, Evidence § 1403 (3d ed. 1940). For an interesting, though superseded, discussion 
of a contrary view, see Cline v. State, 36 Tex. Crim. 320 (1896), overruled by Porch v. State, 
51 Tex. Crim. 7, 11 (1907).

116 Cf., e.g., Motes v. United States, 178 U.S. 458, 471-72 (1900).
117 E.g., Sweet v. State, 70 Okla. Crim. 443, 456-57, 107 P.2d 817, 824 (1940).
118 5^ notes 175-78 infra and accompanying text.
110 C/., e.g., Peterson v. United States, 344 F.2d 419 (5th Cir. 1965) (alternative holding). 

The holding in Peterson implicitly raises a conflict between the right of confrontation and 
the right to a speedy trial. See also Klopfer v. North Carolina, 386 U.S. 213 (1967). If the 
witness cannot be produced within a reasonable time, the defendant, in effect, will be forced 
to relinquish one sixth amendment right to secure another. It is unlikely that a defendant 
may be placed in such a position. Cf. Simmons v. United States, 88 S.Ct. 967, 976 (1968) 
finding it "intolerable that one constitutional right should have to be surrendered in order to 
assert another.”

120 378 F.2d 540 (3d Cir. 1967).
121 Id. at 550.
i22380 U.S. 400 (1965).
123378 F.2d at 551-52.
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One modern procedural device that will facilitate production of wit
nesses is the Uniform Act to Secure Attendance of Witnesses from With
out a State in Criminal Proceedings. Since in Pointer both the state of 
prosecution and the state to which the witness had moved had passed 
the Uniform Act, one commentator has suggested that Pointer can be 
understood as requiring the prosecutor to produce witnesses under the 
Act.1'1 In Britton v. State™ however, a Maryland court held that be
cause the Act is based on comity and does not effect an extension of 
jurisdiction, resort to it need not be made as part of the state’s showing 
of unavailability.124 125 126 127 While not specifically deciding whether state au
thorities were obligated to use the Act, the Supreme Court recently held 
in Barber v. Page'21 that the prosecutor did have to make a "good-faith 
effort’’ to bring a witness to trial. The Court mentioned several courses 
of action open to the prosecutor, implying that, under the proper circum
stances, the state would have to make use of the Uniform Act.128

124 Note, Confrontation and the Hearsay Rule, 75 Yale L.J. 1434, 1440-42 & n.3 
(1966). This is a somewhat obscure reading since the Pointer Court never mentioned either 
what the prosecutor did or should have done to bring witnesses to trial.

125 2 Md. App. 285, 234 A.2d 274 (Ct. Spec. App. 1967).
126 Id. at------ , 234 A.2d at 276; accord, Webb v. State, 160 Tex. Crim. 144, 146, 268

S.W.2d 136, 137-38 (1954).
127 36 U.S.L.W. 4329 (U.S. Apr. 23, 1968), rev’g 381 F.2d 479 (10th Cir. 1966). One 

Woods, a witness at Barber’s preliminary hearing, was in a federal prison at the time of trial. 
The circuit court held that because Woods had been cross-examined at the hearing, the state 
was not required to petition a federal court for a discretionary writ ordering him sent to the 
trial. 381 F.2d 479, 481. The state was not required, in effect, to make any effort to show 
unavailability.

128 36 U.S.L.W. 4329, 4330 (U.S. Apr. 23, 1968). The Court stated that, in addition to 
the Uniform Act, the policy of the U.S. Bureau of Prisons was to permit federal prisoners to 
testify in state court criminal procedings when summoned by writs of habeas corpus ad testifi
candum issued under the authority of 28 U.S.C. § 2241(c) (5) (1964). Id.

129 E.g., Coppedge v. United States, 114 U.S. App. D.C. 79, 83, 311 F.2d 128, 132 (1962) 
(Government met burden when defense counsel conceded witness was unavailable).

130 See Reynolds v. United States, 98 U.S. 145, 158 (1878).
131178 U.S. 458 (1900).
132^. at 471.

Finally, since the proponent of prior testimony has the burden of 
showing the unavailability of its witnesses,129 the conduct of the parties 
must be considered. Though involving due process issues,130 * the prose
cution’s failure to preserve witnesses has usually been treated as a con
frontation problem. Thus, in Aiotej v. United States™ the Supreme 
Court held that the introduction of prior testimony against a defendant, 
when the prosecution had negligently allowed the witness to disappear, 
was a denial of confrontation.132

II. Unconfronted Non-evidence

Since hearsay by definition involves a declarant absent and unavail-
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able for cross-examination, the prosecutor’s use of hearsay evidence neces
sarily raises a confrontation problem. The defendant’s opportunity to 
examine the reporter does not satisfy his confrontation right because the 
reporter on the witness stand is merely a conduit for the words of an 
absent witness.133 This notion of an inadequacy created by an absent 
witness should, however, not be unduly expanded; the sixth amendment’s 
right to confront witnesses probably reaches only those persons whose 
testimony forms part of the prosecution’s case, not all eyewitnesses or 
other potential witnesses who might testify favorably for the defense.134 135 
The use of a less restrictive construction would encounter the practical 
problems posed by a plethora of potential witnesses, and might depart 
from the tenor of the sixth amendment, which suggests applicability 
primarily to the trial and hence can reasonably be presumed to use the 
word "witness” in its courtroom sense.13“ Nevertheless, the right to 

133 See 5 J. Wigmore, Evidence § 1397 n.6 (3d ed. 1940).
134 Some states impose a statutory duty on the prosecution to disclose the names of poten

tial witnesses. E.g., MICH. STAT. ANN. ch. 287, § 28.980 (1965 Supp.). The duty to dis
close has been interpreted to include a duty to produce eyewitnesses at trial. People v. Tann, 
326 Mich. 361, 366-67, 40 N.W.2d 184, 186 (1949). The prosecutor’s failure to produce 
witnesses, however, has been liberally excused. See, e.g., People v. Rasmus, 154 N.W.2d 590, 
592 (Mich. Ct. App. 1967) (failure to make timely objection). This result is consistent with 
the rule that the prosecution has no constitutional obligation to call and subject to cross- 
examination any particular potential witnesses. See McCray v. Illinois, 386 U.S. 300, 312-13 
(1967) (informer); People v. Smith, 174 Cal. App. 2d 129, 134, 344 P.2d 435, 438 (1959) 
(informer) ; Harper v. State, 131 Ga. 771, 773, 63 S.E. 339, 340 (1909) (grand jury witness) ; 
Greeson v. State, 97 Ga. App. 245, 246, 102 S.E.2d 503, 505 (1958) (witness named in ac
cusation); State v. Eaton, 302 S.W.2d 866, 874-75 (Mo. 1957) (witness subpoenaed by state). 
But see United States ex rei. Drew v. Myers, 327 F.2d 174, 179-80 (3d Cir. 1964) (trial court 
has discretion to direct prosecution to call eyewitnesses and others essential to fact-finding). 
Drew involved an element of prosecutorial misconduct which may have been dispositive.

Although confrontation does not extend to potential witnesses in the sense of requiring 
the prosecution to produce them at trial and subject them to cross-examination, confrontation 
of witnesses actually called by the prosecution may require disclosure on cross-examination of 
information about persons not called to testify.

135 The language of the sixth amendment makes confrontation applicable to "all criminal 
prosecutions.” The right has been held applicable to various nontrial proceedings, on the 
theory that these proceedings are substantially equivalent to criminal trials because of results 
which are penal in nature. See, e.g., In re Gault, 387 U.S. 1, 56 (1967) (juvenile delinquency 
hearing); Specht v. Patterson, 386 U.S. 605, 610 (1967) (commitment under Sex Offenders 
Act); In re Oliver, 333 U.S. 257, 273 (1948) (contempt proceeding); United States ex rei. 
Gerchman v. Maroney, 355 F.2d 302, 312 (3d Cir. 1966) (commitment for danger to com
munity). But cf. Williams v. New York, 337 U.S. 241 (1949) (sentencing), criticized in 
Note, Procedural Due Process at Judicial Sentencing for Felony, 81 Harv. L. Rev. 821, 826-29 
(1968). See also Note, Parole Revocation in the Federal System, 56 Geo. L.J. 705, 726-28 
(1968). Confrontation may also apply to administrative proceedings resulting in job loss. 
See Williams v. Zuckert, 371 U.S. 531, 534 (Douglas J., dissenting to dismissal of certiorari), 
cert, granted on rehearing, 372 U.S. 765 (1963); Greene v. McElroy, 360 U.S. 474, 496 (1959) 
(dictum). But see Brown v. Gammage, 377 F.2d 154, 159 (D.C. Cir.), cert, denied, 389 U.S. 
858 (1967). See generally McKay, The Right to Confrontation, 1959 WASH. U.L.Q. 122. 
Confrontation has been held inapplicable, however, to purely investigative proceedings. See, 
e.g., Hannah v. Larche, 363 U.S. 420 (I960) (United States Civil Rights Commission); In re 
McClelland, 260 F. Supp. 182 (S.D. Tex. 1966) (state court of inquiry).
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confrontation has always extended beyond the individuals appearing on 
the witness stand.136

136 The sixth amendment right of confrontation derives from the English common-law 
right which developed as a reaction against the use of affidavits in the trial of Sir Walter Ra
leigh. F. Heller, The Sixth Amendment to the Constitution of the United 
States 104 (1951).

137 E.g., Parker v. Gladden, 385 U.S. 363 passim (1966); cf. Mattox v. United States, 146 
U.S. 140, 142-43 (1892) (same result without making confrontation rationale explicit).

138 E.g., Sunderland v. United States, 19 F.2d 202, 211-12 (8th Cir. 1927).
13» E.g., Douglas v. Alabama, 380 U.S. 415, 419 (1965).
140 E.g., Remmer v. United States, 347 U.S. 227, 228 (1954); Sunderland v. United States, 

19 F.2d 202, 211-12 (8th Cir. 1927).
141 See, e.g., People v. Wilson, 235 Cal. App. 2d 266, 280-81, 45 Cal. Rptr. 267, 276-77 

(1965); People v. Murphy, 412 Ill. 458, 460, 107 N.E.2d 748, 749 (1952); State v. Miller, 61 
Wash. 125, 130-31, 111 P. 1053, 1054-55 (1910). This approach wrongly suggests that 
official misconduct is essential to a denial of confrontation. Cf. notes 255-62 infra and ac
companying text.

443 Remmer v. United States, 350 U.S. 377, 381 (1956).
143 U.S. Const, amend. VI.
144 Compare People v. Murphy, 412 Ill. 458, 460, 107 N.E.2d 748, 749 (1952) (juror 

driven to trial by prosecution witness, defendant must show prejudice), with State v. Anderson, 
65 Utah 415, 419, 237 P. 941, 943 (1925) (same facts, presumption of prejudice). See gen
erally Annot., 9 A.L.R.3d 1275 (1966).

145 See, e.g., Turner v. Louisiana, 379 U.S. 466 (1965) (jury sequestered in custody of 
sheriffs who were chief prosecution witnesses); State v. Hunt, 25 N.J. 514, 534-35, 138 A.2d 
1, 12-13 (1958) (juror’s request for medical attention satisfied by doctor who was prosecution 
witness); State v. Anderson, 65 Utah 415, 419, 237 P. 941, 943 (1925) (juror driven daily 
to and from trial by prosecution witness).

Whenever information reaches the fact finder from a nonexamined 
source a confrontation problem is implicit. Statements about the case 
to the jurors by the bailiff,13' a prosecution witness,138 prosecuting coun
sel,1"3 or interested third parties140 render the speaker in effect an uncon
fronted witness against the defendant. Because appellate courts fre
quently direct their attention exclusively to the fact of misconduct by 
jurors or court officials,141 the constitutional aspect of these cases is often 
overlooked. Alternatively, on the theory that improper communications 
create bias in the jurors,142 an appellate court might regard the error 
solely as a deprivation of the defendant’s constitutional right to an im
partial jury.143 When the issue is simply bias or prejudice, however, 
local rules as to burden of proof on the issue of prejudice assume great 
importance, with a presumption against prejudice operative in many 
states.144 Consequently, it is often useful to distinguish between the bias 
and confrontation elements of the error; the statement to jurors may be 
offensive because its truth is untested, thereby resulting in a denial of 
confrontation, or because it is inherently prejudicial, or both. A com
munication between jurors and others may involve no assertion about the 
case; since cross-examination would not cure the defect, the error is pri
marily bias.145 When the assertion would be admissible as direct testi
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mony from a witness subject to cross-examination, the error is primarily 
the denial of confrontation.146 Recognition of the differences between 
these two issues would afford more consistent protection to defendant’s 
right of confrontation than is possible when confrontation remains an 
unarticulated element of the bias question.

146 See, e.g., Douglas v. Alabama, 380 U.S. 415 (1965). In Douglas, the statement of a 
witness who refused to submit to cross-examination on fifth amendment grounds was read to 
the jury by the prosecutor in the form of lengthy, leading questions. When the assertion 
would be inadmissible if offered, because of remote relevance or other impropriety, the error 
is twofold: the testimony before the jury is both unconfronted and prejudicial. See, e.g., 
Parker v. Gladden, 385 U.S. 363 (1966). In Parker the bailiff said to sequestered jurors, 
"Oh that wicked fellow [petitioner], he is guilty .... If anything is wrong [in finding peti
tioner guilty] the Supreme Court will correct it.” Id. at 363-64 (brackets in original).

147See, e.g., Estes v. Texas, 381 U.S. 532, 549 (1965) (television cameras in courtroom 
might influence judge and jury); Rideau v. Louisiana, 373 U.S. 723, 726-27 (1963) (pretrial 
broadcast of confession seen by jurors); Mattox v. United States, 146 U.S. 140, 150-51 (1892) 
(newspaper article read to jurors). Cross-examination is often treated as an essential element 
of due process, without express reference to confrontation. See, e.g., Sheppard v. Maxwell, 
384 U.S. 333, 351 (I960).

But see Estes v. Texas, 381 U.S. 532, 587 (1965) (Harlan, J., concurring, with heavy 
emphasis on the notoriety of the trial).

149 E.g., People v. Wallenberg, 24 Ill. 2d 350, 354, 181 N.E.2d 143, 145 (1962) (judge’s 
knowledge of gas station locations discredited alibi); State v. Mattox, 8 Ohio App. 2d 65, 67, 
220 N.E.2d 708, 710 (1966) (judge’s recollection of events surrounding prior trial).

Confrontation is denied not only by direct communications between 
third persons and jurors, but also by indirect communications to jurors 
through mass media. The confrontation rationale has not been promi
nent in cases of trial by newspaper or television; these have turned on 
denial of due process, fundamental fairness, and the right to an impartial 
jury.14' Although this broad due process approach might be appropriate 
in cases of flagrant abuse by the news media, the confrontation com
ponent of these cases deserves attention because it provides a framework 
for considering the case in which inflammatory techniques have not 
been used. The reporter who communicates to the jurors his account of 
the crime should be regarded as an unconfronted witness against the 
defendant, despite a total absence of the notoriety elements which usually 
accompany a due process violation associated with publicity.148

Finally, the fact finder’s use of independently acquired information 
raises a similar confrontation problem. Like a jury whose findings are 
based on improper communications or news reports, a judge whose find
ings are based on personal knowledge denies the defendant his right of 
confrontation.149 In recent cases which recognize the confrontation ra
tionale for the rule against the fact finder’s use of personal knowledge, 
some confusion exists as to the identity of the unconfronted witness. 
Some courts do not attempt to identify him, merely holding that "when 
a trier of fact relies upon personal knowledge, he necessarily deprives the 
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litigant of the right of confrontation, cross-examination and an impartial 
tribunal.”150 151 152 153

150 State v. Mattox, 8 Ohio App. 2d 65, 67, 220 N.E.2d 708, 710 (1966); accord, People 
v. Jeffries, 26 Ill. 2d 248, 186 N.E.2d 242 (1962); People v. Wallenberg, 24 Ill. 2d 350, 181 
N.E.2d 143 (1962); State v. Denoon, 8 Ohio App. 2d 70, 220 N.E.2d 730 (1966).

151 20 N.Y.2d 275, 229 N.E.2d 211, 282 N.Y.S.2d 526 (1967).
152 385 U.S. 363 (1966).
153 ¿7^ note 137 supra and accompanying text.
151 Several jurors went to the scene of the alleged crime and reenacted it. 20 N.Y.2d at 

276, 229 N.E.2d at 212, 282 N.Y.S.2d at 527.
155 So remote are jurors from the ambit of confrontation that their statements impeaching 

the verdict are generally excluded from evidence; the policy of the old common-law rule against 
juror self-impeachment is to protect jurors from post-trial harassment and to give finality to 
verdicts. See 8 J. Wigmore, Evidence §§ 2349, 2352-53 (McNaughton rev. 1961). De 
Lucia avoids the rule by limiting it to statements regarding juryroom deliberations as distin
guished from outside influences on a jury. Parker does not deal with the rule, and the Court, 
in view of extensive juror harassment that led to defendant’s discovery of bailiff’s remarks, seems 
to attach relatively little weight to the policy behind the rule. See Parker v. Gladden, 385 U.S. 
363, 366 (1966) (Harlan, J., dissenting).

156 291 U.S. 97 (1934).
151 Id. at 120-22; accord, Watson v. State, 166 Tenn. 400, 403, 61 S.W.2d 476, 477 

(1933).
i5soean Wigmore approves of this result. 6 J. Wigmore, Evidence § 1803 (3d ed. 

1940).
159 291 U.S. at 136-38 (Roberts, J.; Brandeis, Sutherland, Butler, JJ., dissenting).

In People v. De Lucia^x the New York Court of Appeals held that 
jurors who improperly acquire information may become unconfronted 
witnesses against the defendant. The court purported to follow Parker 
v. Gladden,lu“’ in which the Supreme Court held that a bailiff’s remarks 
to jurors deprived the defendant of his right of confrontation.103 The 
source of the jurors’ information in De Lucia, however, was not a bailiff, 
but an unauthorized visit to the scene of the alleged crime.154 Rather 
than wrestle with the problem of whether a view can be a witness, the 
court converted the jurors into witnesses. A defendant’s right, however, 
is to confront the fact finder’s sources of information, not to confront 
the fact finder himself.1’’0 Consequently, the De Lucia court’s reasoning 
can best be justified on the theory that the court regarded the jurors who 
made the unauthorized view as witnesses in their communication with 
other jurors. The case leaves unresolved the problem of the view at
tended by all the jurors—is confrontation relevant, and, if so, what does 
it require?

In Snyder v. Massachusetts,decided in 1934, the Supreme Court 
concluded that a view was not a witness;1’” hence the defendant had no 
constitutional right to attend, at least when his counsel was permitted to 
attend.103 156 * * Four dissenting justices convincingly argued, however, that 
the defendant has a right to confront not only witnesses, but all the evi
dence against him.159 The dissenters premised their argument on the 
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theory that confrontation is more than the right to cross-examine—it is 
a guarantee that the defendant shall see and hear all the evidence that 
leads to his conviction.160 Most courts nevertheless continue to hold 
that confrontation is essentially cross-examination and that any other 
benefits accruing to the defendant are incidental and not constitutionally 
required.161 Assuming that no assertions are made to the jurors during 
the view, and that no cross-examination would be permitted, it is difficult 
to argue that the absence of the defendant or his counsel is a denial of 
confrontation.16' A confrontation rationale to overrule Snyder would 
have to build on the emerging theory that the right to confrontation 
confers a right to prepare for trial.163 As applied to cases involving the 
fact finder’s out-of-court visits, this theory would require the presence of 
the defendant and his counsel at the view to facilitate preparation for 
effective cross-examination of witnesses at trial.164

iso id.
™iCf. 5 J. WIGMORE, Evidence §§ 1365, 1395 (3d ed. 1940). Wigmore treats de

meanor evidence as a subordinate and expendable benefit that defendant incidentally obtains 
from the requirement that the witness be present and subject to cross-examination. But see 
notes 105-113 supra and accompanying text.

162 Snyder v. Massachusetts, 291 U.S. 97, 108-13 (1934); Tudor v. Commonwealth, 19 
Ky. L.R. 1039, 43 S.W. 187 (Ct. App. 1897); see 6 J. Wigmore, Evidence § 1802 (3d ed. 
1940). Snyder regarded a bare inspection as historically and logically equivalent to a view 
accompanied by statements by neutral "showers”-—court officials—pointing out features of 
the view; it reasoned that the use of opposing counsel as showers added nothing to the range 
of permissible statements, and hence nothing to defendant’s right to be present. 291 U.S. at 
110-13. The Court implied, however, that if the prosecutor or anyone else were permitted to 
comment to the jury during the view, then he would be, in effect, a witness, and the absence 
of the defendant and his counsel would deprive the defendant of his right of confrontation. 
Id. at 112-13; accord, Watson v. State, 166 Tenn. 400, 61 S.W.2d 476 (1933); State v. Miller, 
61 Wash. 125, 111 P. 1053 (1910).

163 See notes 200-76 infra and accompanying text.
164 Although the view occurs during the trial, defendant’s presence is preparatory in the 

sense that counsel’s presence at a line-up is preparatory; its purpose is to allow observation 
which will facilitate subsequent cross-examination and argument.

165 E.g., Harris v. United States, 371 F.2d 365 (9th Cir. 1967); United States v. Rich, 262 
F.2d 415 (2d Cir. 1959).

166 E.g., United States v. Collier, 362 F.2d 135 (7th Cir.), cert, denied, 385 U.S. 977 
(1966); Commonwealth v. Lopinson, 427 Pa. 284, 234 A.2d 552 (1967), petition for cert, 
filed, 36U.S.L.W. 3329 (U.S. Feb. 20, 1968) (No. 1133).

I®7 E.g., Coil v. United States, 343 F.2d 573 (8th Cir. 1965); United States v. German- 
American Vocational League, 153 F.2d 860 (3d Cir.), cert, denied, 328 U.S. 833 (1946).

III. Limitations on the Scope of Cross-examination

The right to confront witnesses demands an opportunity for full and 
adequate cross-examination. The trial judge, however, has the discre
tion to control the scope of cross-examination, and he may properly sus
tain objections to irrelevant,165 repetitious,166 or merely cumulative167 
questions without impairing the adequacy of confrontation. Abuse of 
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this discretion is ordinarily treated as an evidentiary rather than a consti
tutional error. Nevertheless, any limitation of the scope of cross-exam
ination raises the possibility that the defendant’s right of confrontation 
has been denied.1 6S Thus, if the defendant cannot test the substantive 
testimony,168 169 170 credibility,1,9 bias,171 172 173 174 or alleged expertise1,2 of a prosecu
tion witness, the direct testimony of that unconfronted witness is im
properly before the jury.

168 The constitutional right to full and adequate cross-examination is implicit in the state
ment that "a curtailment which keeps from the jury relevant and important facts bearing on 
the trustworthiness of crucial testimony . . . prejudicefs] substantial rights . . . .” Gordon v. 
United States, 344 U.S. 414, 423 (1953) (use of prior inconsistent statements and of com
ments of judge in prior proceeding to show motive for changed story).

109 E.g., United States v. Cardillo, 316 F.2d 606, 612 (2d Cir.), cert, denied, 375 U.S. 822 
(1963); People v. Ramistella, 306 N.Y. 379, 118 N.E.2d 566, 122 N.Y.S.2d 226 (1954).

170 E.g., Gordon v. United States, 344 U.S. 414 (1953); Beaudine v. United States, 368 
F.2d 417 (5th Cir. 1966).

171 E.g., Sunderland v. United States, 19 F.2d 202, 212 (8th Cir. 1927); State v. Garden, 
267 Minn. 97, 112, 125 N.W.2d 591, 601 (1963); Commonwealth v. Lopinson, 427 Pa. 284, 
------ , 234 A.2d 552, 562 (1967), petition for cert, filed, 36 U.S.L.W. 3329 (U.S. Feb. 20, 
1968)(No. 1133).

172 E.g., State v. DeCristofaro, 229 A.2d 613 (R.I. 1967).
173 E.g., Douglas v. Alabama, 380 U.S. 415 (1965); cf., e.g., People v. Cole, 43 N.Y. 508 

(1871) (witness rendered incapable of cross-examination by illness after direct examination 
complete). But see Smith v. United States, 331 F.2d 265 (8th Cir. 1964) (defendant who 
advises witness of his fifth amendment privilege cannot claim denial of confrontation).

174 "The government must choose; either it must leave the transactions in the obscurity 
from which a trial may draw them, or it must expose them fully.” United States v. Andol- 
schek, 142 F.2d 503, 506 (2d. Cir. 1944) (L. Hand, J.). The prosecutor must either present 
his witness without privilege or proceed without the unconfronted witness. The prosecutor 
is clearly in a position to make a tactical choice when the privilege belongs to the state. See, 
e.g., Smith v. Illinois, 390 U.S. 129 (1968) (informer privilege); United States v. Copion, 
185 F.2d 629 (2d Cir. 1950), cert. denied, 342 U.S. 920 (1952) (national security informa
tion). The rule seems harsh when the prosecutor lacks the opportunity to make a tactical 
choice because the privilege belongs to the witness. See, e.g., Douglas v. Alabama, 380 U.S. 
415 (1965) (privilege against self-incrimination); Young v. State, 65 Ga. 525 (1880) (attor
ney-client privilege). Nevertheless, the prosecutor should be constrained by the witness’ re
fusal to waive his privilege. The defendant's right is impaired equally whether the state or a 
witness invokes the privilege that truncates cross-examination.

To determine whether a particular restraint has deprived the defend
ant of an adequate cross-examination, a court must consider both the 
specific information withheld and the interest protected by silence. It 
might seem that the reason for the witness’ silence should not be a rele
vant factor in this consideration. Certainly, when cross-examination is 
wholly foreclosed, even a constitutional rationale for silence cannot jus
tify such a clear denial of confrontation;1'3 the direct testimony of the 
unconfronted witness should definitely be stricken.1'4 The same result 
should obtain when the defense is prevented from cross-examining on a 
crucial point.

In the case of a limitation, rather than a denial, of cross-examination, 
however, no clear line separates evidentiary discretion from constitutional 
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error. The absence of a fixed standard based on the nature of the infor
mation withheld permits the courts to inject other factors into the deter
mination, notably the importance of the interest protected by nondis
closure. Balancing the interest protected by the government’s informer 
privilege against the defendant’s interest in disclosure of the informer’s 
identity, the Supreme Court stated in Roviaro v. United States that "no 
fixed rule with respect to disclosure is justifiable.”173 The Roviaro bal
ancing approach implies that confrontation may require disclosure of 
information protected by an evidentiary privilege, even though it would 
not require disclosure of that same information if protected by a consti
tutional privilege.1 ,G Thus it has been held that the defendant’s right to 
confrontation requires a witness to reveal his address when refusal is 
based on the state’s informer privilege,1“ but not when it is based on 
the fifth amendment privilege against self-incrimination.1'8 This kind 
of discrepancy should be permitted only when the value of the informa
tion to the defendant is uncertain, for a substantial impairment of cross- 
examination violates his right regardless of the reason for nondisclosure.

175 353 U.S. 53, 62 (1957). "Whether a proper balance renders nondisclosure erroneous 
must depend on the particular circumstances of each case, taking into consideration the crime 
charged, the possible defenses, the possible significance of the informer’s testimony, and other 
relevant factors.” Id. The Court did not use the language of confrontation, perhaps be
cause it was concerned not only with the right to cross-examine opposing witnesses, but also 
with the right to interview and call favorable witnesses. See notes 134 supra, 266 & 275 
infra and accompanying text.

Roviaro is here considered as a case of limitation on the scope of cross-examination at 
trial, which is the principal problem treated by the Court. However, the case also raises the 
issue of whether the Government was required to disclose the same information before trial, 
on a bill of particulars. The Court noted that the pretrial failure to disclose was also error. 
353 U.S. 53 at 65 n.15. The holding anticipates the discovery developments discussed in 
notes 275-76 infra and accompanying text.

176 The attorney-client privilege of the witness might fall somewhere between the eviden
tiary privileges of the state and the constitutional privileges of the witness on a hypothetical 
scale; the cases have generally not considered the possible denial of confrontation, and hence 
have had no occasion to balance interests, almost always upholding the privilege when prop
erly invoked. See, e.g., People v. Abair, 102 Cal. App. 2d 765, 228 P.2d 336 (1951); State v. 
James, 34 S.C. 49, 12 S.E. 657 (1891); Sutton v. State, 16 Tex. App. 490 (1904). But see 
Young v. State, 65 Ga. 525 (1880) (dictum) (partial disclosure would require either full dis
closure or exclusion).

177 Smith v. Illinois, 390 U.S. 129 (1968); cf. Alford v. United States, 282 U.S. 687 
(1931) (objection based on immateriality rather than informer privilege).

178 United States v. Collier, 362 F.2d 135 (7th Cir.), cert, denied, 385 U.S. 977 (1966).
Many cases upholding a limitation of cross-examination on the stated ground of irrelevance or 
repetition seem implicitly controlled by the weight attached by the court to the privilege justi
fying nondisclosure. See, e.g., Williamson v. United States, 272 F.2d 495 (Sth Cir. 1959), 
cert, denied, 262 U.S. 920 (I960) (state secret); United States v. German-American Vocational 
League, 153 F.2d 860 (3d Cir.), cert, denied, 328 U.S. 833 (1946) (national security).

To determine whether a particular restraint renders cross-examina
tion inadequate, the court must consider the value to the defendant of 
the information sought. Although the parties may be more competent 175 176 177 178 * 
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than the court to assess the value of a particular line of inquiry,1,9 the 
court cannot abdicate completely in favor of the subjective standards of 
the parties. The constitutional requirement is satisfied if the defendant’s 
opportunity to cross-examine is adequate by objective judicial standards.

By distinguishing questions which probe the truth of the witness’ 
direct testimony from collateral challenges to credibility, the Second 
Circuit attempted to formulate a standard of adequate cross-examination 
in United States v. Cardillo130 The court held curtailment of the for
mer,1 S1 but not the latter,* 181 182 183 to be a denial of confrontation. The validity 
of this test is somewhat suspect in light of numerous decisions holding 
apparently collateral questions essential to adequate cross-examination.153 
It may be significant, however, that the collateral disclosures required by 
the courts—especially names and addresses of witnesses—contribute less 
to immediate impeachment than to preparation for subsequent impeach
ment. Thus, the Cardillo test may retain its validity except when the 
cross-examiner needs collateral information for preparation as well as 
for immediate impeachment. Indeed, in Roviaro v. United States the 
Supreme Court required disclosure of an informer’s identity on the basis 
of "the right of the accused to prepare his defense.”184 185

1"9 Cf. Dennis v. United States, 384 U.S. 855, 875 (1966); Commonwealth v. Carter, 427 
Pa. 53,------ , 233 A.2d 284, 290 (1967).

iso 316 F.2d 606 (2d Cir.), ceri. denied, 375 U.S. 822 (1963).
181 Id. at 612 (source of loan allegedly procured by witness to lend defendant for illegal 

purchase of stolen furs).
182Id. at 611 (prior crimes of witness); see Coil v. United States, 343 F.2d 573 (8th Cir. 

1965) (prior crimes and bad conduct).
183 E.g., Smith v. Illinois, 390 U.S. 129 (1968) (name and address); Alford v. United 

States, 282 U.S. 687 (1931) (address); cf. Harris v. United States, 371 F.2d 365, 367 (9th 
Cir. 1967) (financial motive for testifying must be disclosed, though not precise amount of 
government payments); Beaudine v. United States, 368 F.2d 417 (5th Cir. 1966) (number, 
nature, dates of prior convictions must be disclosed, though not details); Commonwealth v. 
Lopinson, 427 Pa. 284, 234 A.2d 552 (1967), petition for cert, filed, 36 U.S.L.W. 3329 (U.S. 
Feb. 20, 1968) (No. 1133) (narcotics addiction of murder witness, though not identity of 
drug supplier).

The distinction also ignores the experience of defense counsel that credibility impeach
ment is often much more important than cross-examination on the material issues.

im 353 U.S. at 62.
185 Fahy v. Connecticut, 375 U.S. 85, 86-87 (1963); cf. Chapman v. California, 386 U.S. 

18 (1967).

Analytically, the nature of the information withheld should be the 
sole determinant of the adequacy of cross-examination; the importance 
of the unconfronted direct testimony should determine the separate ques
tion of prejudice to the defendant. This analysis creates a harmless 
error rule for the admission of unconfronted evidence analogous to that 
constructed by the Supreme Court for the admission of illegally seized 
evidence: the error is harmless if there is no “reasonable possibility that 
the evidence complained of might have contributed to the conviction.”1So 
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Such segregation of issues seems unworkable, however, for the impor
tance of information withheld can only be assessed in relation to the 
direct testimony it would impeach.186 Because the prejudice issue is thus 
inextricably intertwined with the initial determination of error, a court 
which has found a denial of confrontation will seldom be able to charac
terize the error as harmless.187

186 Compare Gordon v. United States, 344 U.S. 414 (1953), with Smith v. United States, 
331 F.2d 265, 275-78 (8th Cir. 1964). The fact that conviction could be sustained without a 
witness’ testimony, however, does not render harmless a denial of confrontation. See United 
States v. Copion, 185 F.2d 629, 638 (2d Cir. 1950), cert, denied, 342 U.S. 920 (1952); People 
v. Cole, 43 N.Y. 508 (1871).

187 For the same reason, courts upholding restricted cross-examination often fail to decide 
whether error is nonexistent or merely nonprejudicial. See, e.g., Jennings v. United States, 
364 F.2d 513 (10th Cir. 1966), cert, denied, 385 U.S. 1030 (1967).

188 Smith v. Illinois, 390 U.S. 129 (1968). But see United States v. German-American 
Vocational League, 153 F.2d 860 (3d Cir.), cert, denied, 328 U.S. 833 (1946) (national se
curity privilege justified testimony under assumed name, probably overruled by Smith v. Illi
nois, supra).

189 Smith v. Illinois, 390 U.S. 129 (1968); Alford v. United States, 282 U.S. 687 (1931). 
But cf. Harris v. United States, 371 F.2d 365 (9th Cir. 1967); United States v. Collier, 362 
F.2d 135 (7th Cir.), cert, denied, 385 U.S. 977 (1966); United States v. Rich, 262 F.2d 415 
(2d Cir. 1959).

190Roviaro v. United States, 353 U.S. 53 (1957); Commonwealth v. Carter, 427 Pa. 53, 
233 A.2d 284 (1967).

I»7 386 U.S. 300 (1967).
192Id. at 314 (Douglas, J., dissenting); Zion, Ex-U.S. Aide Links Police to Perjury, N.Y. 

Times, May 14, 1967, § 1, at 112, col. 1, quoting Professor Irving Younger.
193 The cases are divided on the defendant’s right to challenge the truth of the informer’s 

statement at a hearing on a motion to suppress evidence for lack of probable cause. Compare 
People v. Alfinito, 16 N.Y.2d 181, 211 N.E.2d 644, 264 N.Y.S.2d 243 (1965) and King v. 
United States, 282 F.2d 398 (4th Cir. I960) (truth may be challenged), with Tucker v. State, 
244 Md. 488, 224 A.2d 111, 117-18 (1966), cert, denied, 386 U.S. 1024 (1967) and Owens 
v. State, 217 Tenn. 544, 399 S.W.2d 507, 510-12 (1965) (only sufficiency and not truth may 
be challenged). See also Rugendorf v. United States, 376 U.S. 528 (1964) (assuming, but not 
deciding, that truth may be challenged). See generally Comment, Informer’s Word as the

The precise nature of the information sought remains a primary fac
tor to consider in determining whether nondisclosure deprives a defend
ant of adequate cross-examination. The Supreme Court has held that a 
witness must disclose his name188 and address,189 and the name of an 
informer who participated in the criminal transaction.190 * In McCray v. 
Illinois,v'" however, the Court held that a witness need not disclose the 
name of the informer who provided probable cause for search and seiz
ure. McCray has been justly criticized for its failure to provide adequate 
safeguards for the fourth amendment right to be free of unreasonable 
searches and seizures,192 but the case is not difficult to reconcile with 
prior confrontation cases. Because the informer’s statement to the police 
was admitted as a fact bearing on the reasonableness of the officer’s con
duct and not for the truth of its contents,193 the informer in McCray was 
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neither a witness called by the prosecution,194 nor a witness by virtue of 
his hearsay testimony.195 The defendant’s right to ask the informer’s 
identity must therefore derive from his right to cross-examine the testify
ing policeman.196 But the informer may well have played no part in 
the officer’s trial testimony; thus the question becomes whether the right 
of confrontation extends to preliminary hearings or other proceedings 
where probable cause is reviewed.197 Although that question is far from 
settled, the fact that hearsay is a constitutionally permissible basis for 
establishing probable cause198 * militates against the conclusion that the 
defendant has a right to cross-examination on the issue of probable cause. 
If necessary to protect fourth amendment rights, perhaps a right to cross- 
examine should be extended to probable cause determinations; that re
sult, however, is not required by existing interpretations of confrontation.

B^rz'r for Probable Cause in the Federal Courts, 53 Calif. L. Rev. 840, 845-49 (1965); An- 
not, 5 A.L.R.2d 394 (1949).

If truth is at issue, then the informer’s statement is hearsay, and the informer is an out-of- 
court witness against the defendant. The conclusion would seem inescapable that the de
fendant’s right of confrontation requires not only disclosure of the informer’s identity, but 
also the opportunity to cross-examine the informer himself.

It would seem, however, that the truth of the informer’s statement is not at issue, except 
insofar as evidence tending to show falsity may also tend to show that the officer or magistrate 
could not reasonably have relied on the statement. On the motion to suppress, the court is 
concerned with the sufficiency of the allegations, and with the corroboration that justified 
police reliance, rather than with the truth of the informer’s allegations. Aguilar v. Texas, 378 
U.S. 108 (1964) requires the court to consider not only underlying circumstances of the offi
cer’s conclusion, but also underlying circumstances of the informer’s conclusion; this require
ment, however, seems designed to encourage the officer to inquire into the informer’s basis 
before accepting the informer’s conclusory allegations. The Aguilar requirement is aimed 
primarily at curbing eager policemen, who might invent "reliable informers.” See, e.g., 
United States v. Freeman, 358 F.2d 459, 462-63 & n.4 (2d Cir. 1966). Surely the corrobo
rated statement of a truly reliable informer creates probable cause, which should not be de
stroyed by subsequent proof that the informer’s statement was actually false. That result 
would be disturbingly circular: evidence of defendant’s innocence rebuts probable cause and 
consequently suppresses relevant evidence of guilt which would tend to counter that evidence 
of innocence. Probable cause can exist without guilt. See Brinegar v. United States, 338 U.S. 
160 (1949). Evidence that a reliable informer gave false information should tend to disprove 
the latter rather than the former.

Compare McCray v. Illinois, 386 U.S. 300 (1967), with Smith v. Illinois, 390 U.S. 
129 (1968).

195 Compare McCray v. Illinois, 386 U.S. 300 (1967), with Roviaro v. United States, 353 
U.S. 53 (1957).

196 It might be argued that the right to the informer’s identity derives from the right to 
confront the seized evidence, including the right to a full opportunity to challenge its admis
sibility. The right to confront real evidence, however, is dubious. See notes 43 & 162 supra 
and accompanying text. See also Schmerber v. California, 384 U.S. 757 (1966).

197 See also note 193 supra.
198 Jones v. United States, 362 U.S. 257 (1960)(search warrant); Draper v. United States,

358 U.S. 307 (1959) (warrantless arrest).

IV. The Right to Prepare a Defense

Thus far the discussion has focused upon safeguarding adequate CrOSS- 
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they are useful to the defendant in preparing for cross-examination.210 
Although defense counsel has traditionally been prevented from inspect
ing grand jury minutes,211 212 213 courts have begun to permit access to this 
information when it would prove helpful for cross-examination.2’2 The 
trend toward liberalized disclosure culminated in the 1959 case of Pitts
burgh Plate Glass Co. v. United States™ in which the Supreme Court 
held that upon a showing of “particularized need,” the defendant would 
be entitled to production of the grand jury testimony of the government’s 
witnesses.214 This “particularized need” test has now been dropped by 
the Second Circuit, by use of its supervisory power,215 but it continues to 
be a major battleground in the other circuits. One court has said that 
“particularized need” is very easily shown,216 another that it is almost 
devoid of meaning,21' while a third has required a strong showing.218 
Generally, the testimony requested must be relevant and material;219 
thus it is easiest to obtain statements of a key prosecution witness.220

210 Their use in discovery by the prosecution is discussed in Everett, Discovery in Criminal 
Cases—In Search of a Standard, 1964 DUKE L.J. 477, 504.

211 See, e.g., United States v. Rose, 214 F.2d 617, 628-29 (3d Cir. 1954).
212 Inspection was originally granted only to challenge an illegally or improperly returned 

verdict. E.g., United States v. Farrington, 5 F. 343, 348 (N.D.N.Y. 1881). Courts have later 
ordered production of grand jury minutes “where justice so requires.” United States v. Alper, 
156 F.2d 222, 226 (2d Cir. 1946). Grand jury minutes are most effectively used in im
peaching witnesses, testing credibility, and in refreshing memories. These uses, encompassed 
by the term “particularized need,” are most readily accepted by courts as reasons for disclosure.

213 360 U.S. 395 (1959).
214 Id. at 400.
219 Youngblood v. United States, 379 F.2d 365 (2d Cir. 1967), noted ¿»81 Harv. L. 

Rev. 712, 713 (1968).
216 Schlinsky v. United States, 379 F.2d 735, 740 (1st Cir.), cert, denied, 389 U.S. 920 

(1967).
21" Cargill v. United States, 381 F.2d 849, 851-52 (10th Cir. 1967), cert, denied, 389 

U.S. 1040 (1968).
218 Cf. Osborne v. United States, 371 F.2d 913, 917-19 (9th Cir.), cert, denied, 387 U.S. 

946 (1967).
219 See United States v. Cobb, 271 F. Supp. 159, 162 (S.D.N.Y. 1967). The testimony’ 

sought cannot be speculative or lacking probative value. United States v. Keogh, 271 F. Supp. 
1002, 1011 n.50 (S.D.N.Y. 1967). It must be material and of some substantial use to the 
defendant. United States v. Tomaiolo, 378 F.2d 26, 28 (2d Cir.), cert, denied, 385 U.S. 906 
(1967). It need not necessarily be admissible. Gordon v. United States, 344 U.S. 414, 418 
(1953).

229 Cf. Worthy v. United States, 383 F.2d 524 (D.C. Cir. 1967).
221 384 U.S. 855 (1966).
222 Id. at 875. Since defense counsel can most effectively determine what is helpful to his 

case, Dennis confined the trial judge to overseeing the proceeding.

While Pittsburgh Plate delegated to the trial judge the duty to in
spect the minutes and turn over those portions that would be useful for 
preparing a defense, the Supreme Court decided in Dennis v. United 
States221 that defense counsel was better positioned to make such tactical 
decisions.222 Although some courts continue to adhere to the roles given 
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to the trial judge and defense counsel by the Dennis Court,223 others have 
tended to restrict defense counsel’s participation.224 It is submitted that 
defense counsel is best suited to determine what material is helpful for 
adequate cross-examination, and a return to the procedure outlined in 
Dennis is advisable. The trial judge should merely eliminate extraneous 
material and rule on government motions seeking to protect parts of the 
testimony in light of countervailing considerations.

223 See, e.g., Cargill v. United States, 381 F.2d 849, 852 (10th Cir. 1967), cert. denied, 
389 U.S. 1040 (1968).

224 Cf. United States v. Luxenberg, 374 F.2d 241 (6th Cir. 1967).
225 E.g., United States v. National Dairy Prods. Corp., 262 F. Supp. 447, 463 (W.D. Mo. 

1967).
226 If grand jury testimony falls within the rule of Brady v. Maryland, 373 U.S. 83 (1963), 

it must be disclosed by the prosecution sua sponte. See notes 263-266 infra and accompanying 
text.

227 See Cargill v. United States, 381 F.2d 849, 853 (10th Cir.), cert, denied, 389 U.S. 
1040 (1968).

228 Id. at 852. A defendant cannot get his own testimony as to facts already stipulated. 
United States v. Luxenberg, 374 F.2d 241, 247 (6th Cir. 1967). Luxenberg demonstrates the 
unwillingness of courts to disclose grand jury minutes where there is no confrontation ra
tionale involved, i.e., no need to use them for cross-examination.

229 The right to confrontation deals only with the witness against the defendant. U.S. 
Const, amend. VI.

230 See United States v. National Dairy Prods. Corp., 262 F. Supp. 447 (W.D. Mo. 1967).
231 Schlinsky v. United States, 379 F.2d 735, 740 (1st Cir.), cert, denied, 389 U.S. 920 

(1967).
232 See Cargill v. United States, 381 F.2d 849, 851-52 (10th Cir. 1967), cert, denied, 389 

U.S. 1040 (1968). Compare Rosenberg v. United States, 360 U.S. 367, 371 (1959) and 
Osborne v. United States, 371 F.2d 913, 918-19 (9th Cir.), cert, denied, 387 U.S. 946 (1967), 
with Rosenberg v. United States, 360 U.S. 367, 374 (1959) (Brennan, J.; Warren, C.J., Black 
& Douglas, JJ-, dissenting).

Although a request is normally required for the production of grand 
jury minutes,225 certain types of testimony may be so highly favorable 
to the defendant that nondisclosure by the prosecution would necessarily 
constitute reversible error.226 Courts nevertheless continue to deny 
wholesale production of the grand jury testimony,22' limiting discovery 
to statements needed for purposes of impeachment and cross-examina
tion.228 If indeed there is a confrontation rationale underlying the case 
law development, production would properly be limited to the testimony 
of adverse witnesses.229

The failure to produce grand jury minutes is not reversible error per 
se.230 One court has said that only when there were inconsistencies 
between trial and grand jury testimony is reversal appropriate;231 other 
courts have promulgated a very strict harmless error test.232 The re
quirement of inconsistencies between trial and grand jury testimony sug
gests that courts are considering whether the defendant could have prof
itably used the evidence for cross-examination, and will reverse only 
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when the benefits of confrontation may have been denied. The District 
of Columbia Circuit is presently formulating its rule as to what prejudice 
must be shown to necessitate reversal for an unjustified failure to pro
duce.233

233 See Allen v. United States,------ F.2d -------- (D.C. Cir. 1968). The court refused to
go as far as Youngblood v. United States, 379 F.2d 365 (2d Cir. 1967). It held, however, 
that police testimony given before the grand jury relating to oral confessions should be pro
duced automatically, perhaps even before trial. ------  F.2d at------  & n.16. The court re
manded for a determination of prejudice and indicated that its standards will be similar to 
those in Schlinsky v. United States, 379 F.2d 735 (1st Cir.), cert, denied, 389 U.S. 920 (1967).

234 Cf. Note, Recidivist Procedures: Prejudice and Due Process, 53 CORN. L. REV. 337, 
350 (1968), advancing the theory that "specific” rights under the fourth, fifth, and sixth 
amendments are guarded more zealously by the Court than "general” due process rights.

235 Cf. Chapman v. California, 386 U.S. 18, 23-24 (1967). See also Fahy v. Connecticut, 
375 U.S. 85, 86-87 (1963).

236 McCaffrey v. United States, 372 F.2d 482, 484 (10th Cir.), cert, denied, 387 U.S. 945 
(1967); Welch v. United States, 371 F.2d 287, 294 (10th Cir.), cert, denied, 385 U.S. 957 
(1966).

237 See Schlinsky v. United States, 379 F.2d 735, 740 (1st Cir.), cert, denied, 389 U.S. 
1040 (1967).

238 The Fifth Circuit recently set for argument the Government’s mandamus action against 
a federal district judge who ordered grand jury minutes produced, without a showing of par
ticularized need, as a matter of right. United States v. Hughes, 388 F.2d 236 (5th Cir. 1968), 
setting down for further argument, United States v. United Concrete Pipe Corp., 41 F.R.D. 
538, 539 (N.D. Tex. 1966) (Hughes, J.); cf. Will v. United States, 389 U.S. 90, 98-99 (1968). 
If the production of grand jury minutes is constitutionally required, the courts will have to 
develop a criminal "work product” rule similar to that in the civil area. See Hickman v. Tay
lor, 329 U.S. 495 (1947). Broader discovery, however, may produce increased laxity by de
fense counsel.

233 344 U.S. 414 (1953).
240 353 U.S. 657 (1957).

Because the courts are tacitly dealing with the specific right of con
frontation,234 a strict harmless error rule should be necessary.230 While 
there is no error in the failure to produce nonexistent grand jury min
utes,230 236 237 the First Circuit has suggested that the better practice is to make 
a record of all grand jury testimony.23' This may be a reaction to a 
prosecution policy of dispensing with the records of parts of the pro
ceedings to avoid discovery under Dennis and its progeny.

Since a defendant’s right to evidence bearing on credibility and im
peachment—two of the three elements constituting "particularized need” 
—is also secured by the confrontation clause, the production of grand 
jury testimony may be constitutionally required.238 * 240

In 1953 the Supreme Court made discoverable another category 
of information useful to defendant in preparing for cross-examination. 
Gordon v. United States™ held that certain statements which a key 
prosecution witness had made to the Government bore so directly on his 
credibility that their nonproduction, after defense request, resulted in 
prejudicial error. Four years later, in Jencks v. United States,™ the 
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Supreme Court held that a showing of inconsistency with trial testimony 
was not a prerequisite for the production of statements given to the FBI 
by a government witness. The Court said that to withhold these state
ments was error because they were “relevant and material”241 and that 
"only the defense is adequately equipped to determine [their] effective 
use for the purpose of discrediting the Government’s witnesses . . . .”242 243 
The specter of an open-door policy on government files caused a violent 
reaction against the thrust of Jencks?i8 resulting in legislation intended 
to be the exclusive method for the production of certain evidence in the 
government’s possession.244 While the reasoning of Jencks was certainly 
suggestive of an embryonic right-to-preparation notion, the Jencks Act 
was fashioned to confine, rather than promote, discovery for effective 
cross-examination.240 246 Its limitation to statements useful for impeach
ment, however, confirms its confrontation origin.240 The major areas of 
controversy in the Jencks Act today are what constitutes a statement for 
the purposes of the Act’s definition, whether statements must be pro
duced which reflect only on the bias of a government witness,247 * and 
whether the Act has a constitutional basis. The promise for liberalized 
discovery which emanated from Jencks was further undermined in Pa
lermo v. United States?'18 in which the Supreme Court held that the Act 
was without constitutional foundation. Since Palermo met with mixed 
acceptance in the lower courts,249 250 and due to personnel changes on the 
Court,200 it is no longer certain that the Jencks Act is not a rule consti
tutional in substance.

241 Id. at 667.
2421(i. at 668-69.
243 See Note, The Jencks Legislation: Problems in Prospect, 67 Yale L.J. 674, 675-76 

(1958).
244 5'^ 1957 U.S. Code Cong. & Ad. News 1861 (legislative history of Jencks Act).
245 18 U.S.C. § 3500 (1964). The Act provides that no disclosure will be made of a state

ment in the government’s possession made by a witness or a prospective witness, until he 
testifies at trial. On request the court will order the Government to produce any statement 
relating to the witness’ testimony subject to a request by the Government to delete irrelevant 
material, which is preserved for the record on appeal. "Statement” is defined as a writing 
signed or adopted by the witness, or a recording of an oral statement that is substantially' ver
batim and made contemporaneously with the statement.

246 Compare United States v. Borelli, 336 F.2d 376, 391-92 (2d Cir. 1964) (statement to 
grand jury by principal witness through voice of another deprived defendant of right to im
peach by contradiction), with Kolod v. United States, 371 F.2d 983, 989 (10th Cir. 1967) 
(Jencks Act inapplicable to produce statements useful on direct examination).

247 Compare United States v. Borelli, 336 F.2d 376, 393 (2d Cir. 1964), with Note, The 
Jencks Legislation, supra note 243, at 693.

248360 U.S. 343 (1959).
249 See In re Schlesinger, 404 Pa. 584,172 A.2d 835 (1965).
250 Three of the Palermo majority, Justices Frankfurter, Clark, and Whittaker, have been 

replaced by Justices White, Fortas, and Marshall.
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Brady v. Maryland and Beyond. The defendant’s right to dis
closure of information by the prosecutor has emerged from two separate 
lines of cases. Those cases which deal directly with discovery have not 
required the production of documents in the absence of a request by 
the defendant, perhaps because unsolicited disclosure is not wholly com
patible with traditional notions which have been derived in large part 
from experience with civil discovery procedures. The requirement of 
unsolicited disclosure emerged from the rule that prosecutorial miscon
duct violates a defendant’s rights to due process and fair trial.251 252 253 254 * Early 
cases dealt with the prosecutor’s deliberate use of false evidence;202 courts 
later struck down the prosecutor’s passive failure to correct testimony 
known to be false.2'’3 Courts eventually attacked the use of merely du
bious evidence, requiring the prosecutor to disclose certain evidence 
tending to impeach his own case.204

251 See generally Note, The Duty of the Prosecutor to Disclose Exculpatory Evidence, 60 
Colum. L. Rev. 858 (1960); Comment, The Prosecutor’s Constitutional Duty to Reveal Evi
dence to the Defendant, 74 Yale L.J. 136 (1964).

252 See, e.g., Mooney v. Holohan, 294 U.S. 103 (1935).
253 See, e.g., Miller v. Pate, 386 U.S. 1 (1967); Napue v. Illinois, 360 U.S. 264 (1959); 

People v. Savvides, 1 N.Y.2d 554,136N.E.2d 853,154N.Y.S.2d 885 (1956).
254 See, e.g., Giles v. Maryland, 386 U.S. 66 (1967); Brady v. Maryland, 373 U.S. 83 

(1963). The extent of disclosure required by Giles and Brady is not yet clear, but full pro
duction of the prosecutor’s files in response to a sweeping defense motion has been held un
necessary. Ward v. Maryland, 236 A.2d 740 (Ct. Spec. App. 1968).

255373 U.S. 83 (1963).
2™ld. at 87-88.
257 See, e.g., Levin v. Katzenbach, 124 U.S. App. D.C. 158, 161, 363 F.2d 287, 290 

(1966); cf. United States v. Consolidated Laundries Corp., 291 F.2d 563, 571 (2d Cir. 1961) 
(pre-Brady decision on supervisory power rather than constitutional ground).

258 See, e.g., Barbee v. Warden, 331 F.2d 842, 846 (4th Cir. 1964); United States ex rel. 
Meers v. Wilkins, 326 F.2d 135, 141 (2d Cir. 1964)(concurring opinion).

259 United States ex rel. Meers v. Wilkins, 326 F.2d 135,139 (2d Cir. 1964).

In Brady v. Maryland150 the Supreme Court purported to separate 
the prosecutor’s duty to disclose from the rule against prosecutorial mis
conduct, holding that the suppression of material evidence violated due 
process even in the absence of bad faith on the part of the prosecutor.256 
Subsequent cases involving good faith, however, have attempted to con
tinue the association between the duty to disclose and prosecutorial mis
conduct. Thus, courts have developed the concept of negligent- nondis
closure,2” ‘ and have imputed knowledge to the prosecutor to strengthen 
the appearance of willful suppression.258 These devices are unnecessary 
under Brady, which shifts the focus from the prosecutor’s conduct to 
the defendant’s right. "Formulation of the duty in terms of wilful or 
wrongful conduct would seem only to confuse here . . . .”259 The prose
cutor’s decision to refrain from disclosure may be based on a careful,
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good-faith evaluation of the factors he deems relevant.260 To find such 
conduct negligent does violence to the concepts employed and neglects 
the valid confrontation rationale.261 The defendant does not merely 
have the negative right to be free of prosecutorial misconduct, but also 
the affirmative right to acquire certain information.262

260 See, e.g., Levin v. Katzenbach, 124 U.S. App. D.C. 158, 162-63, 363 F.2d 287, 291-92 
(1966)(defendant had equal opportunity to discover information independently); Ashley v. 
Texas, 319 F.2d 80, 84 (5th Cir.), cert. denied, 375 U.S. 931 (1963)(prosecutor believed 
testimony to be false); Application of Kapatos, 208 F. Supp. 883 (S.D.N.Y. 1962)(prosecutor 
regarded credibility of witness as doubtful).

261 For a persuasive dissent from a holding of negligent non-disclosure, see Levin v. Katz
enbach, 124 U.S. App. D.C. 158, 163-67, 363 F.2d 287, 292-96 (1966)(Burger, J, dissenting).

262 United States ex rel. Meers v. Wilkins, 326 F.2d 135 ,138 (2d Cir. 1964).
263 "It is no answer that [defendant’s] attorney failed to ask for the results of the tests. . . . 

In gauging the nondisclosure in terms of due process, the focus must be on the essential fair
ness of the procedure and not on the astuteness of either counsel.” Barbee v. Warden, 331 
F.2d 842, 845-46 (4th Cir. 1964); accord, Hamric v. Bailey, 274 F. Supp. 240 (S.D.W. Va. 
1967).

264 See, e.g., Coleman v. Maxwell, 273 F. Supp. 275 (S.D. Ohio 1967).
265 See notes 165-98 supra and accompanying text.
266 The names of eyewitnesses, for example, are always material to the preparation of a 

defense. See, e.g., United States ex rel. Meers v. Wilkins, 326 F.2d 135 (2d Cir. 1964); 
United States v. Palmisano, 273 F. Supp. 750 (E.D. Pa. 1967); Application of Kapatos, 208 
F. Supp. 883 (S.D.N.Y. 1962); cf. Roviaro v. United States, 353 U.S. 53 (1957); Curtis v. 
Rives, 75 App. D.C. 66, 123 F.2d 936 (1941)(distinguishing the right to disclosure from 
the right to confrontation). Eyewitnesses are not only fruitful sources of information useful 
on cross-examination of prosecution witnesses, but also potential witnesses for the defense. 
Roviaro v. United States, 353 U.S. 53, 63-64 (1957); Commonwealth v. Carter, 427 Pa. 53, 
233 A.2d 284 (1967); cf. Gregory v. United States, 369 F.2d 185, 187-89 (D.C. Cir. 1966) 
(due process right to be unimpeded by prosecutor in pretrial access to witnesses).

267 See, e.g., United States v. Schneiderman, 106 F. Supp. 731 (S.D. Cal. 1952), aff’d sub 
nom. Yates v. United States, 225 F.2d 146 (9th Cir. 1955), rev’d on other grounds, 345 U.S. 
298 (1957) (disclosure of confidential FBI reports required despite statutory privilege).

Brady involved information requested by the defendant, but subse
quent cases have required unsolicited disclosure, at least of highly rele
vant evidence.263 Without articulating a confrontation rationale, courts 
have emphasized the value of the evidence to the defendant for use in 
cross-examining prosecution witnesses,264—a strong suggestion that the 
right to disclosure derives from the right to prepare for confrontation. 
The problem of what information must be disclosed is very similar to 
that encountered in limiting the scope of cross-examination.265 Thus, 
the test for discovery could be similar to the test for cross-examination: 
Information clearly essential to preparation for confrontation should al
ways be disclosed,266 267 whereas information of less certain value can be 
balanced against countervailing interests protected by nondisclosure.26'

The decision to limit the scope of cross-examination is always made 
in the first instance by a judge; however, the decision to refrain from 
disclosure has been left to the prosecutor, subject to reversal for an erro-
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neous decision.268 Courts are properly refusing full discovery under a 
broadly worded motion, not only because "fishing expeditions” are gen
erally disapproved, but also because the court would be unable to deter
mine whether the prosecutor had complied with the order.269 270 271 272 273 Judicial 
control of this problem could be facilitated by a requirement that the 
prosecutor submit his arguments for nondisclosure of relevant informa
tion to a judge for pretrial determination—in effect substituting an anti
discovery motion by the possessor of the information for a discovery mo
tion by the one who seeks disclosure.2'0 The burden should be on the 
prosecutor to justify a protective order, rather than on the defendant to 
justify a discovery order.2'1

268 Compare United States v. Curry, 278 F. Supp. 508 (N.D. Ill. 1967), with United States 
v. Cobb, 271 F. Supp. 159 (S.D.N.Y. 1967).

269 See Rezneck, The New Federal Rules of Criminal Procedure, 54 Geo. L.J. 1276, 
1280 n.ll (1966).

270 For a judicial determination of the necessity for disclosure after 7» camera production, 
see United States v. Schneiderman, 106 F. Supp. 731 (S.D. Cal. 1952), aff’d sub nom. Yates 
v. United States, 225 F.2d 146 (9th Cir. 1955), rev’d on other grounds, 345 U.S. 298 (1957). 
For the suggestion that the necessity of disclosure should be determined by the trial court, see 
Giles v. Maryland, 386 U.S. 66, 80 (1967); Application of Kapatos, 208 F. Supp. 883, 888 
(S.D.N.Y. 1962); cf. Fed. R. Crim. P. 16(b), (e). But see Dennis v. United States, 384 U.S. 
855, 875 (1966).

271 If the undisclosed information is material to the preparation of a defense, "it is not for 
[the court] to speculate whether [it] could have been utilized effectively.” United States v. 
Consolidated Laundries Corp., 291 F.2d 563, 570 (2d Cir. 1961), quoting Clancy v. United 
States, 365 U.S. 312, 316 (1961); accord, Barbee v. Warden, 331 F.2d 842, 847 (4th Cir. 
1964); Hamric v. Bailey, 274 F. Supp. 240 (S.D.W. Va. 1967); cf. Nash v. Illinois, 389 U.S. 
906 (1967)(Fortas, J.; Warren, C.J., Douglas, J., dissenting from denial of certiorari).

272The argument is well stated in Giles v. Maryland, 386 U.S. 66, 98-99 (1967)(Fortas, 
J., concurring).

273 See, e.g., Fryer v. United States, 207 F.2d 135, 138 (D.C. Cir. 1953) (disclosure during 
trial may provide ample time for utilization). Some courts, however, have required pretrial 
disclosure as a matter of discretion if not of right. See, e.g., Roviaro v. United States, 353 
U.S. 53, 65 n.15 (1957); United States v. Burr, 25 F. Cas. 30, 32 (No. 14,692 d) (C.C.D. Va. 
1807); United States v. Palmisano, 273 F. Supp. 750 (E.D. Pa. 1967); United States v. Curry,

Discovery in criminal cases has been expanding by statute and by 
due process argument. To base this development on the right of con
frontation suggests the appropriate criteria for disclosure and eliminates 
the continuing search for misconduct in discovery cases. Defendant’s 
right to confront the witnesses against him is the right to a full and 
adequate cross-examination, which in turn requires preparation, and par
ticularly access to information in the control of the prosecution. Un
solicited disclosure should therefore be required when the prosecution 
possesses information of a type that would facilitate preparation for 
cross-examination.2'2 Furthermore, disclosure should occur early enough 
for the defendant to make use of the information in preparation for con
frontation. Courts have been reluctant to require pretrial disclosure,2'3 
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and the Jencks Act specifically limits production of documents to the 
trial."'4 It seems clear, however, that a disclosure requirement, to be 
meaningful, must mean disclosure at a time which allows the defendant 
a reasonable opportunity to utilize the information. If the defendant 
needs more time for the preparatory activities which create the require
ment," he should have a right to a continuance.276 As a practical mat
ter, pretrial discovery would ordinarily be preferable to a series of dis
closures and continuances. Hence, although defendant’s constitutionally 
based preparation right may entitle him only to disclosure at trial, its 
practical import may be to require pretrial discovery. The relevant in
quiry is whether defendant had an adequate opportunity to prepare for 
confrontation, including access to information and adequate time in 
which to use it. * 275

278 F. Supp. 508 (N.D. Ill. 1967); cf. Ogden v. United States, 303 F.2d 724, 734 (9th Cir. 
1962).

27< 18 U.S.C. § 3500 (1964).
275 Preparatory activity includes, for example, interviewing witnesses and presenting in

formation to them. Levin v. Clark, No. 20,682 (D.C. Cir., filed Nov. 15, 1967).
27« Cf. People v. Maddox, 63 Cal. Rptr. 371, 375, 433 P.2d 163 (Sup. Ct. 1967); People 

v. Wilson, 235 Cal. App. 2d 266, 273, 45 Cal. Rptr. 267, 272 (1965).



STERILIZATION AND FAMILY PLANNING:
THE PHYSICIAN’S CIVIL LIABILITY

Although voluntary surgical sterilization is not a new means of birth 
control,1 a greater public consciousness of family planning,2 coupled 
with the operation’s simplicity and traditional reputation for reliability,3 
have only recently caused it to gain in popularity. With increased utili
zation, however, have come novel legal problems for both the doctor 
and his patient.

1 See E. Draper, Birth Control in the Modern World 98 (Penguin ed. 1965).
2 In one study, 34.5% of a sample of women who underwent tubal sterilization between 

1949 and 1963 reported that they did so for financial and family planning purposes. White, 
Tubal Sterilization, 95 Am. J. Obstet. & Gynec. 31, 32 (1966).

The growth of interest in sterilization has resulted in the formation of groups such as The 
Association for Voluntary Sterilization, formerly The Human Betterment Association of 
America, Inc. The federal government is also becoming involved in family planning efforts. 
The Economic Opportunity program authorizes community action programs in the field of 
family planning, with the government furnishing money, information, and medical assistance 
and supplies. See 42 U.S.C.A. § 2785 (o) (Supp. 1967). See generally Fleck, Family Wel
fare, Mental Health and. Birth Control, 3 J. Family L. 241 (1963).

3 See Chaset, Male Sterilization, 87 J. UROL. 512 (1962). One study of sterilized pa
tients indicates that over 60% have been married over ten years, the average number of chil
dren being 4.1. Most had considered the operation for about two years, and nearly all said 
they would recommend it as the best means of birth control. Truesdale, Assessment of 
Vasectomy as Means of Voluntary Sterilization, 85 JOURNAL-LANCET 155 (1965).

4 Therapeutic sterilization is performed in order to safeguard the personal health or life 
of an individual; punitive sterilization is utilized by the state to punish those convicted of 
certain crimes; eugenic sterilization is employed to prevent births among those who suffer 
from ailments regarded as hereditary. See generally Ferster, Eliminating the Unfit—Is Ster
ilization the Answer, 27 Ohio St. L.J. 591 (1966); O’Hara & Sanks, Eugenic Sterilization, 
45 Geo. L.J. 20 (1956); Note, Compulsory Sterilization of Criminals—Perversion in the 
Law, 15 Syracuse L. Rev. 738 (1964). Voluntary sterilization—the focus of this Note— 
has received some consideration. Wolf, Legal and Psychiatric Aspects of Voluntary Steriliza
tion, 3 J. Family L. 103 (1963); Note, Sterilization: A Continuing Controversy, 1 U. San. 
Fran. L. Rev. 159 (1966); Note, Elective Sterilization, 113 U. Pa. L. Rev. 415 (1965).

5 See, e.g., Skinner v. Oklahoma, 316 U.S. 535 (1942); Buck v. Bell, 274 U.S. 200 (1927).

In the past, discussions of the legal implications of sterilization have 
been concerned primarily with therapeutic, punitive, or eugenic steriliza
tion.4 They have generally centered around questions of constitution
ality and whether the operation may be compelled without contravening 
basic notions of public policy.5 Such considerations are beyond the scope 
of this Note. Instead, it focuses upon whether a physician should be 
liable to his patient when, following the performance of a sterilization 
operation for family planning purposes, a child is born. Although the 
problem has arisen infrequently, the increasing acceptability and use of 
family planning should bring it about more often in the future. Where 
the question has come up in the past, liability has consistently .been de-

976



Sterilization 977 

nied.G A recent California case,6 7 however, has reopened discussion on 
the proper result by refusing to deny such a cause of action.

6 See notes 13-20 infra and accompanying text.
7 Custodio v. Bauer, 251 Cal. App. 2d 308, 59 Cal. Rptr. 463 (1967); see notes 21-23 

infra and accompanying text.
8 While this question has not arisen frequently, at least twice the operation has been held 

not to contravene public policy. Custodio v. Bauer, 251 Cal. App. 2d 308, 322, 59 Cal. Rptr. 
463, 472-73 (1967); Shaheen v. Knight, 11 D. & C.2d 41, 43 (Pa. C.P., Lycoming Co. 1957). 
Other courts have not found it necessary to treat the issue, apparently approving sub silentio 
the operation’s legality. E.g., Ball v. Mudge, 64 Wash. 2d 247, 391 P.2d 201 (1964). One 
author has suggested that the operation would be found legal today in all fifty states, even 
those with legislation indicating otherwise. H. WOOD, Sex Without Babies 57 (1967) 
[hereinafter cited as WOOD]; cf. Griswold v. Connecticut, 381 U.S. 479 (1965). In the past, 
however, and even among some doctors today, the propriety of the operation has been ques
tioned. See WOOD, supra at 63; Rieser, Vasectomy. Medical and Legal Aspects, 79, J. UROL. 
138, 143 (1958).

9 The operation takes about 20 minutes. It consists simply of removing a small portion 
of the vas deferens, the spermatic cord, thus obliterating the path through which the sper- 
matazoa travel. See Chaset, supra note 3, at 515-16; Note, Sterilization-. A Continuing Con
troversy, 1 U. San. Fran. L. Rev. 159, 161 (1966). A new method is to place a silicone 
plug into the vas in lieu of ligation. WOOD, supra note 8, at 122-23. Post-operative dis
comfort is minimal, no change in libido occurs, and the frequency of sexual relations is un
affected. Rieser, supra note 8, at 138. See also Garrison & Gamble, Sexual Effects of 
Vasectomy, 144 J.A.M.A. 293 (1950). A salpingectomy, performed upon the female, is a 
more complex operation. WOOD, supra note 8, at 124-27. See generally Prystowsky & East
man, Puerperal Tubal Sterilization, 158 J.A.M.A. 463 (1955); White, supra note 2.

A very small risk exists in either procedure that the operation will fail due to the body’s 
natural regenerative tendency. See note 12 infra and accompanying text.

10 The figures vary'. Compare Chaset, supra note 3, at 516, with Dees, Should Hyster
ectomy Replace Routine Tubal Sterilization?, 82 Am. J. Obstet. & Gynec. 572, 573 (1961). 
The failure rate for the salpingectomy has been reported as 1.7%. Prystowsky & Eastman, 
supra note 9, at 466.

11 Rieser, supra note 8, at 143.
12 Little is known about recanalization, except that it is spontaneous and caused by the 

regenerative capacity of the epithelial-lined structures. Rieser, supra note 8, at 142. The use 
of certain procedures, however, will minimize the chance of recanalization occurring. See 
note 57 infra and accompanying text.

Although this Note will discuss liability in terms of the traditional 
legal theories available to a plaintiff, the nature of the injury alleged is 
sufficiently unique to make considerations of public policy of great im
portance. Assuming that sterilization for the sole purpose of family 
planning is not against public policy,8 9 it must ultimately be asked whether 
such a recovery is necessary and whether it will serve a useful societal 
purpose.

Although either partner may be sterilized, the vasectomy, performed 
upon the male, is the simpler and more common procedure.0 It pro
vides the basis for most of the discussion below. The failure rate for 
the vasectomy is somewhere between one and four percent,10 and is con
sidered "more than rare”11 by physicians. Failure is usually the product 
of recanalization, a process whereby the severed tubes regenerate and 
cause the operation to fail even if carefully performed.12
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The State of the Law

The first case involving a sterilization operation was Christensen v. 
Thornby^ decided by the Minnesota Supreme Court in 1934. Because 
the defendant-physician had advised that it would be dangerous for his 
wife to bear another child, the plaintiff underwent a vasectomy. Rely
ing on the physician’s advice that the operation had been successful, he 
resumed sexual relations with his wife following the operation. Not
withstanding the sterilization, the plaintiff’s wife became pregnant. 
Seeking recovery for his anxiety and expenses, the husband based his 
cause of action on the failure of the operation to fulfill the doctor’s 
promise. The court stated that the operation was not contrary to public 
policy, but that the plaintiff, who pleaded in deceit, could not recover 
on that theory because it was a "matter of common knowledge that such 
an operation properly done in due course effects sterilization”13 14 15 and any 
competent surgeon would have given the plaintiff similar advice. The 
court further noted that the operation’s primary purpose was to save the 
wife from the hazards incident to childbirth, not to save the expenses 
incident to pregnancy and delivery. Instead of losing his wife, said the 
court, the plaintiff "has been blessed with the fatherhood of' another 
child. The expenses alleged [were] incident to the bearing of a child, 
and their avoidance is remote from the avowed purpose of the opera
tion.”10 This "blessing” concept was further expressed by the court’s 
incredulity that a plaintiff might be permitted to "charge defendant 
with the cost of nurture and education of the child during its minority.”16

13 192 Minn. 123, 255 N.W. 620 (1934).
M Id. at 126, 255 N.W. at 622.
15 Id.
1® Id. After Christensen, several sterilization cases involving related issues were decided. 

In Bathke v. Rahn, 46 Cal. App. 2d 694, 116 P.2d 640 (1941), the plaintiff’s wife suffered a 
complete physical and nervous breakdown following the birth of her fourth child. The 
defendant-physician advised her husband that a vasectomy performed on him would prevent 
future pregnancies. The operation was negligently performed; the wife became pregnant; and 
the husband suffered a nervous disorder, pain, and general impairment of his health. Al
though the plaintiff-husband claimed that the physician warranted that he was sterile and 
that the operation would not affect him in his occupation, the court held for the doctor be
cause the statute of limitations had run. In dicta, the court did indicate, however, that if the 
doctor had merely warranted plaintiff’s sterility, a valid cause of action would be stated. Be
cause plaintiff’s post-operative condition had put him on notice of the breach, the statute began 
running at the time of such notice.

A statute of limitations was also a bar to the plaintiff in Milde v. Leigh, 75 N.D. 418, 28 
N.W.2d 530 (1937). Plaintiff’s wife, who had been advised by her physician that repeated 
Caesarean operations would be detrimental to her health, underwent a negligently performed 
sterilization operation. She subsequently gave birth to another child, also by Caesarean sec
tion. Plaintiff-husband sought to recover more than $2000 spent for medical care and for 
past and future deprivation of his wife’s services and companionship. While the Milde court 
held that the two-year malpractice statute of limitations was applicable, it allowed recovery for 
the loss of die wife’s services since the husband’s cause of action was based upon the physician’s
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That was precisely the recovery sought in Shaheen v. Knight,11 de
cided by a Pennsylvania county court in 1957. Shaheen was the first 
case to consider the propriety of a cause of action for an ineffectual 
sterilization operation which had been conducted solely for the purpose 
of family planning. The plaintiff alleged that although the defendant 
physician had contracted to make him sterile, subsequent to the opera
tion his wife had given birth to a fifth child. The court held that, when 
the sole purpose of the operation was for family planning and, unlike 
Christensen, did not involve the health of the wife, a contract to sterilize 
a man is not void as against public policy and public morals. The court 
nevertheless refused recovery on the ground that the plaintiff had suf
fered no damage:

wrongful interference with his marital rights. See also Bishop v. Byrne, 265 F. Supp. 460
(S.D. W.Va. 1967); West v. Underwood, 132 N.J.L. 325,40 A.2d 610 (1945).

«11 D. & C.2d 41 (Pa. C.P., Lycoming Co. 1957).
18 Id. at 45-46. But cf. Hyatt v. Adams, 16 Mich. 180, 191 (1867) (“To the cultivated 

and enlightened mind, looking at human life in the light of the Christian religion as sacred, 
the idea of compensating its loss in money is revolting . . . .”).

Custodio v. Bauer, however, emphasized this suggestion of mitigation through adoption 
"is not consistent with the very stability of the family which the same court relies on to sup
port its views of 'universal public sentiment.’ ” 251 Cal. App. 2d at 329, 50 Cal. Rptr. at 477.

19 64 Wash. 2d 247, 391 P.2d 201 (1964).

To allow damages in a suit such as this would mean that the physician 
would have to pay for the fun, joy and affection which the plaintiff 
Shaheen will have in the rearing and educating of this defendant’s 
[plaintiff’s] fifth child. Many people would be willing to support this 
child were they given the right of custody and adoption, but according 
to plaintiff’s statement, plaintiff does not want such. He wants to have 
the child and wants the doctor to support it. In our opinion to allow 
such damages would be against public policy.* * * 18

Thus, the court bottomed its decision on the same "blessing” concept that 
underlay Christensen.

In Ball v. Mudge,19 a husband underwent a vasectomy for both fam
ily planning and health purposes. No post-operative testing was per
formed, and after the operation his wife became pregnant and gave birth 
to a normal child. The husband and wife sued the physician, asking for 
damages for the expense of delivering the child as well as the expense of 
the child’s care, maintenance, and support. The case was tried to a jury, 
which found for the defendant. On appeal, the defendant invited the 
court to adopt the reasoning of Christensen and Shaheen—that the 
birth of a normal child, without extraordinary pain, suffering, or ab
normal discomfort to the mother during pregnancy, cannot be damage 
compensable in law. In declining this position, the court did admit that 
the jury might well have found no damage in the birth of a normal child 
and that the costs incident to the birth were far outweighed by the bless-
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ing of the event itself. The main holding of the court, however, was 
that the plaintiff had failed to demonstrate that post-operative testing in 
the case of a vasectomy was normal medical practice in the community, 
and that a jury could be justified in finding that negligence or breach of 
warranty by the physician was not a proximate cause of the husband’s 
fertility, since recanalization, while rare, sometimes occurs after the op
eration and cannot be prevented by the surgeon.20

20 Id. at 249, 391 P.2d at 203-04. Subsequent to Ball, another sterilization case involving 
a statute of limitations was decided. In Doerr v. Villate, 74 Ill. App. 2d 332, 220 N.E.2d 767 
(1966), a wife sued a physician, alleging that he orally contracted to sterilize her husband. 
She claimed that the doctor assured and warranted to her that the operation would render her 
husband incapable of procreation. Relying on these assurances, she resumed sexual relations 
and subsequently gave birth to a mentally retarded and physically deformed child. As her 
damages, the plaintiff claimed medical expenses and other special care necessary for the 
child. Dealing exclusively with the question of whether the statute of limitations had run, 
the court concluded that, since the cause of action was based on contract, a five-year statute 
was applicable and it had not run. The court, however, offered no opinion as to whether 
recovery would be against public policy', or whether the plaintiff had failed to state a cause 
of action on any other ground.

21 251 Cal. App. 2d 308, 59 Cal. Rptr. 463 (1967).
22 Id. at 330, 59 Cal. Rptr. at 477.

The most recent examination of voluntary sterilization for family 
planning arose in a California decision, Custodio v. Bauer?1 After the 
unexpected birth of their tenth child, plaintiffs, husband and wife, sued 
their physician for the failure of a sterilization operation performed on 
the wife. The operation had been performed for health as well as fam
ily planning reasons. Framing their pleadings in negligence, misrepre
sentation, and breach of contract, plaintiffs sought recovery for the ex
penses of rearing the child. The lower court ruled that they had not 
stated a cause of action. The appellate court reversed, holding that the 
plaintiffs had stated causes of action on all three theories.

The Custodio court extensively questioned whether permitting recov
ery in this type of case would, as Shaheen had held, be contrary to public 
policy. After a careful review of all the authorities in the field, it con
cluded that, if the plaintiffs were successful at trial in proving liability, 
they would have established a right to "more than nominal damages.”22 
At the minimum, the plaintiffs should recover their financial outlays for 
the unsuccessful operation. The wife’s mental suffering, as well as her 
inability to perform her maternal and conjugal duties, should also be 
compensable. Should it be possible to measure the loss she incurs by 
having to spread her care, protection, and support over a larger group, 
this too, said the court, would be allowed. Insofar as damages for the 
rearing of the child were concerned, the court rejected Shaheen as having 
begged the questions involved; it nevertheless preferred to leave the 
question unanswered until plaintiffs had established a breach of duty.
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Thus, although not reaching a final decision, this court has clearly gone 
as far as any in permitting the recovery of such damages.22

23This was reiterated in the court’s denial of defendants’ petition for rehearing: "We ad
here to our determination that resolution of the controversy over one element of the damages 
allegedly recoverable for that wrong should await proof of the breach of duty and at least an 
offer to prove the alleged damages.” Id. at 331, 59 Cal. Rptr. at 478.

Defendants’ petition for a hearing by the Supreme Court of California was denied. Letter 
from John I. Jefsen to the Georgetown Law Journal, Dec. 19, 1967.

24 See notes 84-86 infra and accompanying text.
25 See notes 101-03 infra and accompanying text.
26 49 N.J. 22, 227 A.2d 689 (1967).
27 The court stated it could not say what defects should prevent an embryo from being 

allowed life such that denial of the opportunity to terminate its existence can support a cause 
of action. Id. at 30, 227 A.2d at 693.

A review of these cases demonstrates several important points. First, 
with the exception of Custodio, the courts have been concerned over 
whether the birth of a child can in any case be considered an injury. It 
appears, however, that, by involving themselves in broad philosophical 
issues that need not be reached, the courts may have missed the real 
thrust of the complaints in these cases.23 24 25 In addition, they have been 
inclined to look at the purpose of the operation in determining the out
come of the case. Christensen, for example, noted that, since the opera
tion was for the health of the wife and the wife was apparently quite 
healthy following the birth of the child, recovery was negated. Third, 
some courts have questioned whether the joy of a child’s birth can under 
any circumstances be outweighed by the financial hardships incurred by 
the parents.20 Custodio is the first to consider permitting parents to re
cover for serious financial obligations incurred because of the birth of a 
child.

The Custodio court drew support from a recent, and somewhat rele
vant, New Jersey case, Gleitman v. Cosgrove.26 27 In Gleitman, a wife, 
her husband, and their child, who was born with birth defects because 
his mother had German measles during pregnancy, brought actions 
against the wife’s doctors because of their negligence in failing to in
form her that it would be possible to bear a child with such defects, thus 
preventing her from obtaining an abortion to avoid this result. Affirm
ing the lower court, the New Jersey Supreme Court held that since the 
child had suffered no damages cognizable at law, he could not recover. 
It noted that, in actuality, the child was alleging that it should not have 
been born at all; this would involve a weighing of the value of life with 
impairments against the nonexistence of life itself, which the court felt 
itself unable to do. With respect to the parents’ causes of action, the 
court adopted a rationale similar to that underlying Shaheen21 It felt 
that in order to determine their damages it would have to evaluate a
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denial of "the intangible, unmeasureable, and complex human benefits 
of motherhood and fatherhood and weigh these against the emotional 
and money injuries.”28

28 id. at 29, 227 A.2d at 693.
29 Id. at 49, 227 A.2d at 703.
30 But see id. at 32, 227 A.2d at 695 (Francis, J., concurring).
31 Id. at 50, 227 A.2d at 704.
32 Id. at 55, 227 A.2d at 707.
33 Custodio v. Bauer, 251 Cal. App. 2d 308, 328, 59 Cal. Rptr. 463, 476 (1967).

In effect, the Gleitman court balanced the option of the parents not 
to have the child against the joys of parenthood and the child’s right to 
life, and decided that the latter outweighed the former. In the case of 
a voluntary sterilization, however, the situation is somewhat different. 
For example, the weighing process utilized above is not present since at 
the time the sterilization is contemplated the child is nonexistent.

Justice Jacobs and Chief Justice Weintraub dissented in Gleitman. 
Justice Jacobs maintained that the law could afford some measure of 
financial compensation to alleviate the parents’ financial burden.29 He 
stated that, but for the doctor’s breach of duty, the pregnancy could have 
been terminated,30 sparing the plaintiffs of the emotional distress and 
medical and maintenance expenses created by the child’s abnormality. 
After terming these expenses "readily measurable,” he further noted that 
although the wrong was done directly to the mother, "in truth and re
ality it vitally affected her entire immediate family.”31 Chief Justice 
Weintraub32 concurred in the infant’s inability to maintain an action. 
He nevertheless felt that the choice to abort should remain with the 
mother, and that the trier of fact should be permitted to place a price on 
the loss of this option.

Some aspects of the Custodio opinion are very similar to the Gleit
man dissents. It agrees with Chief Justice Weintraub that the inability 
or the difficulties involved in measuring the damages to the parents 
should not necessarily preclude recovery. It also adopts Justice Jacobs’ 
thinking that the injury to the parent concomitantly affects the rest of 
the family. The mother, said the Custodio court, "must spread her so
ciety, comfort, care, protection and support over a larger group.”33

This last point is perhaps the key to the entire problem raised by the 
sterilization cases. Although the cause of action is in the parents, one of 
the primary factors confronting the court is the effect that a failure to 
compensate would have on the other members of the family, particularly 
the children. It is therefore necessary to examine briefly how the courts 
have treated various injuries to children.

One group of cases has considered whether a child has a right to be 
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born free from physical "defects.” For a long time, a child was not al
lowed a cause of action against a tortfeasor who had inflicted injury 
upon him during the period of his mother’s pregnancy.34 After recog
nizing the harshness of such a theory, however, courts began holding that 
once the child was "viable” he could maintain an action for injuries 
suffered thereafter.35 This was but the first step toward complete re
covery for the child; now courts barely pay lip service to the concept of 
viability, permitting recovery by a child injured even one month after 
conception.36 37 38 This demonstrates a special concern with the well-being 
of the child during his infancy, deemphasizing certain subtle logical prob
lems, such as a child’s ability to maintain a cause of action for an injury 
occurring when he was, as a factual matter, not "in being.”3' The courts 
have replaced logic with considerations of public policy, and have de
cided that the more important value is making the child whole. Inter
estingly, while permitting the child to recover for its injury,3S courts 
have also entitled his parents to compensation for the expenses they in
curred as a result of the wrongdoing.39 40

34 E.g., Allaire v. St. Luke’s Hosp., 184 Ill. App. 359, 56 N.E. 638 (1900); Dietrich v. 
Inhabitants of Northampton, 138 Mass. 14 (1884).

35 E.g., Bonbrest v. Kotz, 65 F. Supp. 138 (D.D.C. 1946); Woods v. Lancet, 303 N.Y. 
349, 102 N.E.2d 691 (1951). See also Kelly v. Gregory-, 282 App. Div. 542, 125 N.Y.S.2d 
696 (1953).

36 E.g., Daley v. Meier, 33 Ill. App. 2d 218, 178 N.E.2d 691 (1961); Sinkler v. Kneale, 
401 Pa. 267, 164 A.2d 93 (1960).

37 Cf. Piper V. Hoard, 107 N.Y. 73, 13 N.E. 626 (1887).
Expressly rejecting viability as a factor, one court has stated: “[W]e act for the reason that 

we deem it fitting and proper to protect a child’s right to commence life unhampered and 
unimpaired by damage negligently caused to his body or mind by another .... With us the 
test will not be viability, but causation.” Sylvia v. Gobeille,------ R.I.--------,-------, 220 A.2d
222, 223-24 (1966).

38 E.g., Smith v. Brennan, 31 N.J. 353,157 A.2d 497 (I960).
39 E.g., Vink v. House, 336 Mich. 292, 57 N.W.2d 887 (1953); Bagyi v. Miller, 3 Ohio 

App. 2d 371, 210 N.E.2d 887 (1965). Compare Hayward v. Yost, 72 Idaho 415, 242 P.2d 
971 (1952), with Cottone v. Cristiano, 1 Misc. 2d 1036, 156 N.Y.S.2d 115 (N.Y.C. 1956).

40 41 Ill. App. 2d 240, 190 N.E.2d 849 (1963).
41 Id. at 255, 190 N.E.2d at 856. In light of the position taken by the Shaheen court, this 

is a significant recognition.

Courts have nevertheless failed to extend recovery to the child born 
with less overt emotional rather than physical problems. In Zepeda v. Ze
peda™ a child brought an action against his father for damages conse
quent to his birth from an adulterous relationship. The court held this 
was not such an allegation of emotional suffering as would permit recov
ery. It believed that the child should be refused recovery since his theory 
essentially was that he had possibly been deprived of a normal home 
and of equality with legitimate children. Although the court recognized 
that "it would be pure fiction to say that the plaintiff suffer fed] no in
jury,”41 it noted that modern society has become more compassionate
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with illegitimate children. It especially feared that permitting such a 
cause of action would encourage all others born into the world under 
adverse conditions to institute suits.42 An identical cause of action was 
recently rejected in a Florida decision,43 wherein the court candidly re
marked: “[I]t ignores our understanding of both the laws of men and 
the laws of nature that no one has an inalienable right to be born under 
one set of circumstances rather than another . . . .”44 45

42 The same fears were voiced when a cause of action for wrongful death was suggested. 
See Connecticut Mut. Life Ins. Co. v. New York & N.H.R.R., 25 Conn. 265 (1856); Grosso 
v. Delaware, L. & W.R.R., 50 N.J.L. 317, 13 A. 233 (1888).

43 Pinkney v. Pinkney, 198 So. 2d 52 (Fla. App. 1967).
44 Id. at 54.
45 46 Mise. 2d 824, 260 N.Y.S.2d 953 (Ct. Cl. 1965).
4«25 App. Div. 2d 906, 269 N.Y.S.2d 786 (1966).
47 This appears to be an overly technical view of the problem, and akin to the question of 

viability which courts are now rejecting in the prenatal injury cases. See note 37 supra. The 
unspoken issue, upon which the case was undoubtedly decided, was the nature of the injury.

48 See also Gleitman v. Cosgrove, 49 N.J. 22, 227 A.2d 689 (1967).
49 25 App. Div. 2d at 907, 269 N.Y.S.2d at 787.
50 Pleasant v. Washington Sand & Gravel Co., 104 U.S. App. D.C. 374, 262 F.2d 471 

(1958). But see Scruggs v. Meredith, 134 F. Supp. 868 (D. Hawaii 1955), rev’d, 244 F.2d 
604 (1957); c/. Miller v. Monsen, 228 Minn. 400, 37 N.W.2d 543 (1949); Johnson v. Cuh- 
man, 330 Ill. App. 598, 71 N.E.2d 810 (1947).

Subsequent to Zepeda, a New York court held that an infant born 
out of wedlock to a mentally deficient mother who had been sexually 
assaulted while confined in a state mental institution, as a result of the 
institution’s negligence in failing to adequately protect the mother, did 
have a cause of action for damages, even though the tort theoretically 
occurred at the point of conception. Williams v. State43 examined Ze
peda in great detail, but dismissed as "not legally impressive” that court’s 
fear of opening the floodgates to litigation. The case was reversed,46 
however, on the grounds that the state had no obligation to a person not 
yet conceived,4' and that the damages asked were not susceptible of as
certainment.48 They rested, said the court, on the fact of conception, and 
it felt itself unable to "comprehend the infirmities inherent in claimant’s 
situation as against the alternative of a void.”49

Since the causes of action in Zepeda and Williams were in the child, 
not in the parent, both are distinguishable from the sterilization cases. 
Likewise, the sterilization cases do not involve questions necessitating 
the evaluation of existence against nonexistence. The two cases are 
nevertheless akin to the general rule that a child has no cause of action 
against a party who commits a tort upon his parent, depriving the child 
of his parent’s support, care, society, and affection.50 If these rather 
intangible injuries are not recoverable by a child, a court would be justi
fied in not considering the effect of their loss on the child when deter-
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mining whether a cause of action lies in the parent for rhe expenses of 
rearing the child. It is nonetheless inescapable that the effect of recovery 
or no recovery on the family must generally be a factor in determining 
whether the parents should be permitted to recover.51 The underlying 
issue in the following discussion centers about those considerations which 
should be sufficient to allow a parent’s recovery.

51 The effect of the newborn child on other family members can become a complicated 
problem. Child abuse and neglect, for example, "can vary in degree from merely depriving 
children of love, attention and guidance they need to mental or physical harm and even mur
der.” WOOD, supra note 8, at 181. See generally Fleck, Family Welfare, Mental Health and 
Birth Control, 3 J. FAMILY L. 241 (1963); Paulson & Blake, The Abused, Battered and Mal
treated Child: A Review, 9 Trauma Dec. 1967, at 3.

52 See Colvin v. Smith, 276 App. Div. 9, 92 N.Y.S.2d 794 (1949); Yeager v. Dunnavan, 
26 Wash. 2d 559, 174 P.2d 755 (1946).

33 The "locality” rule is being eroded by the more sensible "similar community” rule. 
See Riley v. Layton, 329 F.2d 53 (10th Cir. 1964); Simz v. Owens, 33 Cal. 2d 749, 205 P.2d 3 
(1949); Di Filippov. Preston, 53 Del. 539,173 A.2d 333 (1961).

54 Kozan v. Comstock, 270 F.2d 839 (5th Cir. 1959).
33 In one case, Bishop v. Byrne, 265 F. Supp. 460 (S.D. W.Va. 1967), the negligence was 

discovered during a second operation precipitated by the first. Although the defendant had 
agreed to sterilize the wife, a subsequent Caesarean birth revealed one of her Fallopian tubes 
to be intact.

Bases for Liability

Several legal bases exist upon which to establish a cause of action for 
failure of a surgical sterilization. Although they follow traditional 
guidelines, in this context they present novel questions of law and medi
cal practice.

Negligence

Negligence is the customary basis for proceeding against a physician 
in a malpractice action.52 * 54 The law dictates that the doctor must treat 
his patients with the same degree of skill as is possessed by other physi
cians in the locality.03 This obligation is not founded upon contract, 
express or implied, but arises from the doctor-patient relationship.04 The 
standard of care does not vary with the surgical procedure involved, 
although in any given situation there will always be a question of what 
is the standard medical practice in the community for the particular pro
cedure.

In determining the nature of the breach of duty that must be proven 
for recovery in negligence, it is helpful to categorize three types of negli
gent conduct. First, the surgery itself may be negligently performed. 
This would be the most difficult negligence to prove, since the area 
operated upon is fully concealed.00 The doctrine of res ipsa loquitur 
would generally be unavailable to prove a breach of duty since there is
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a calculated risk that the surgery may fail even if the operation is per
formed with the requisite standard of care.56 Nonetheless, certain medi
cal procedures exist which minimize the chance of recanalization.* 57 If 
it can be shown that the attending physician failed to follow such pro
cedures, the breach of duty could thereby be demonstrated.

5(5 E.g., Di Filippo v. Preston, 53 Del. 539, 173 A.2d 333 (1961); Brown v. Swindal, 121 
So. 2d 38 (Fla. App. I960).

57 The success of the operation apparently depends on the technique used. At least 3 cm. 
of vas should be removed, the proximal cut end should be tied with nonabsorbable suture 
material, and a layer of fascia should be interposed between the proximal and distal cut ends. 
Donnelly & Ferber, The Legal and Medical Aspects of Vasectomy, 81 J. UROL. 259, 263 
(1959). Ties which are too tight or too loose seem to be a major problem. Chaset, supra 
note 3, at 516.

58 Ball v. Mudge, 64 Wash. 2d 247,249, 391 P.2d 201,203 (1964).
59 "It is . . . important that both partners have a detailed explanation of the procedure, the 

possible complications, the imperative need for adequate testing of post operative sperm 
samples, and the possibility of recanalization.” Chaset, supra note 3, at 515 (emphasis added); 
see Donnelly & Ferber, supra note 57, at 263. Of 750 doctors polled in one study, 55 had 
experienced recanalization. Rieser, Vasectomy: Medical and Legal Aspects, 79 J- UROL. 138, 
142 (1958).

99 See Capps v. Valk, 189 Kan. 287, 369 P.2d 238 (1962).

A second approach would be to find negligence in the physician’s 
failure to perform post-operative testing, or to inform his patient to 
forego sexual relations until the testing is completed. This approach 
was the basis of the cause of action in Christensen, Ball, and Custodio. 
In Ball, for example, it was disputed whether the standard of practice 
in Seattle made post-operative testing mandatory; since the plaintiff 
failed to carry his burden of proving this standard, the court denied 
recovery. It noted that the absence of an accepted standard of practice 
in such cases "is due partially to the fact that the operation is usually 
performed in the physician’s office rather than a hospital.”58 It would 
seem, however, that the situs of the operation is irrelevant to the exist
ence of an accepted standard of care since the duty of care is the same 
no matter where the operation occurs; instead, the location would affect 
the manner and ease with which the standard can be proven. Further
more, medical literature indicates that it would be quite unreasonable 
for a doctor to fail to do post-operative testing.59 Thus, in those juris
dictions in which medical literature can be introduced into the evidence, 
the plaintiff can more easily prove the existence of a duty of care.

Due to the grave consequences of a sterilization failure, the omission 
of post-operative testing could, even in light of the low failure rate, be 
labelled negligence even absent expert testimony.60 In effect, this would 
be a recognition that the physician’s duty should increase with the gravity 
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of the injury to the patient. This concept is not new to tort law,01 and 
might well provide a basis for recovery in this type of suit.

A third type of negligence action might be based on the physician’s 
failure to fully inform his patient of the nature and possible consequences 
of the operation. This would encompass two distinct duties. First, the 
physician would be considered under a duty to inform his patient of the 
risk of failure, however small.6“ The rationale for placing such a duty 
upon the physician is, once again, the gravity of the consequences in the 
event of failure. A correlative of this first duty would be the duty to 
tell the patient of other available means of birth control.61 62 63 Today, su
perior means of preventing conception most likely do exist.64 More
over, the average individual seeking sterilization is probably under the 
impression that the operation is foolproof and that, absent negligent 
surgery, virtually nothing could prevent it from being successful.65 In 
view of this common belief, the doctor should be under a higher duty. 
If the patient is not informed of alternative means of birth control, is 
he really fully informed about the nature of the operation? If he is not 
sufficiently informed, his consent to be operated upon is vitiated. In
deed, the basis of the concept of informed consent is to give the patient 
sufficient information about the operation for him to meaningfully 
choose whether to submit to it.66 This should especially be the case in 
an area where nonsurgical alternatives are available.

61 This principle essentially underlies the attractive nuisance doctrine. See W. PROSSER, 
Torts 374 (1964).

62 Bowers v. Talmage, 159 So. 2d 888 (Fla. App. 1963) (must know degree of danger, 
even though only 3%); of. Williams v. Menehan, 191 Kan. 6, 379 P.2d 292 (1963); Woods 
v. Brumlap, 71 N.M. 221, 377 P.2d 520 (1962). But see Roberts v. Young, 369 Mich. 133, 
119 N.W.2d 627 (1963).

63 See Russell v. Harwick, 166 So. 2d 904 (Fla. App. 1964).
64 The contraceptive pill appears to be the most effective means devised. The medical 

literature supplied to physicians characterizes their efficacy as follows: "Very nearly 100%” 
(Ortho-Novum SQ); "virtually 100% effective” (Ovulen); "prevented conception” (Norles- 
trin); "no unplanned pregnancies occurred” (Norinyl). The statistics supplied with the lit
erature bear out these statements.

Interestingly, the Custodies court noted that it was "not unmindful that the subject of the 
controversy has implications which may affect the manufacturer . . . [and] the purveyors and 
prescribers of proprietary drugs,” and referred to several unreported cases involving births 
following the use of birth control pills. 251 Cal. App. 2d at 321 n.10, 59 Cal. Rptr. at 471 
n.10.

65 See Wood, supra note 9, at 133.
66Bang v. Charles T. Miller Hosp., 251 Minn. 427, 88 N.W.2d 186 (1958).

By informing his patient of both the failure rate and alternative 
means, the physician is placing himself in the best possible legal posi
tion. Of course, the physician should not feel himself precluded from 
advising the patient on which course of action to follow, since it is ulti-
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mately that advice which the patient is seeking.6' But by fully inform
ing his patient, the doctor safely shifts the decision-making burden.68

67 The physician is undoubtedly in the best position to advise which method of birth con
trol will best suit a given patient. This decision must not be based solely on the various de
grees of reliability of different methods, but also on a consideration of side effects, the patient’s 
educational level, etc.

68 Nonetheless, the physician should insist on a proper consent signed by both spouses. 
One suggested form included the following: "I am aware that sterility may result from this 
operation although such result has not been guaranteed. I know that a sterile person is in
capable of parenthood.” 1 Lawyers’ Medical Cyclopedia § 2.18, at 68 (rev. ed. 1966).

69 E.g., In re Harris, 170 Ohio St. 151, 163 N.E.2d 762 (1959); Greenspan v. Slate, 12 
N.J. 426, 97 A.2d 390 (1953); Clemmons v. United States, 105 F. Supp. 260 (N.D. Fla. 
1952).

70 See Miller v. Monsen, 228 Minn. 400, 37 N.W.2d 543 (1949); Johnson v. Luhman, 
330 Ill. App. 598, 71 N.E.2d 810 (1947); Heck v. Schupp, 394 Ill. 296, 68 N.E.2d 464 
(1946); ci. Piper v. Hoard, 107 N.Y. 67, 13 N.E. 626 (1887).

71 The failure of the physician to adequately inform his patient might also be a battery 
due to the patient's lack of informed consent. See Belcher v. Carter, 13 Ohio App. 2d 113, 
234 N.E.2d 311 (1967); Lewis v. Shaver, 236 N.C. 510, 73 S.E.2d 320 (1952); Tabor v. 
Scobee, 254 S.W.2d 474 (Ky. Ct. App. 1952). The thrust of the complaint, however, is still 
that a doctor has departed from the usual standard of care. Natanson v. Kline, 186 Kan. 393, 
350 P.2d 1093 (I960).

The latter two grounds of negligence are primarily based on the 
gravity of the injury to the patient in the event the operation fails. The 
consequences would seem no less serious when the operation is performed 
for family planning rather than health reasons. In fact, it could even 
be suggested that the gravity is higher, since the law imposes upon the 
child’s parents the legal obligation to support him,69 and since it was 
that very obligation which the surgery was intended to avoid. In Cu
stodio and the earlier cases, the injury was to the parents, and its poten
tial effect on the child and on other members of the family was one 
element to be considered in deciding whether to permit a cause of action. 
The last-born child may be placed in a situation in which his parents 
cannot adequately fulfill the duties imposed upon them by law, and each 
of the other children in the family will be deprived of a proportionate 
part of the support their father was able to provide prior to the birth 
of the new child. This is not to suggest that the children themselves 
will have a cause of action, but only that the status of the rest of the 
family should be an element in considering the gravity of the injury to 
the parent.'0

Misrepresentation

Failure to adequately inform the patient of the nature of the surgery 
might also constitute misrepresentation.'1 However, courts seldom find 
intentional deception in malpractice cases; instead, liability for a mis
representation usually results from a physician’s negligent failure to re- 67 68 69 70 71
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late to his patient pertinent information about his condition.12 In the 
case of a sterilization operation, the misrepresentation could be the physi
cian’s advice to his patient that intercourse is safe during the period in 
which the physician should be conducting post-operative tests."' A sec
ond basis for misrepresentation could be the physician’s false statement 
promising to cure his patient. A statement of cure has definite contrac
tual aspects, but the line of demarcation between tort and contract is 
indeed often hazy. Arguably, a patient could base his cause of action on 
either theory. It should be noted, however, that a statement of cure 
sufficient to support a claim of misrepresentation need not be a clear, 
express representation that the doctor would cure his patient. Because 
of his superior medical knowledge and the reliance normally placed upon 
him by patients, a physician is liable for misrepresentation, even if he 
relates only an opinion, since the patient, by virtue of the doctor-patient 
relationship, has a right to rely upon such expert opinion.14

72£.g., Tvedt v. Haugen, 70 N.D. 338, 294 N.W. 183 (1940); Bryson v. Aven, 32 Ga. 
App. 721, 124 S.E. 553 (1924). Of course, this is often merely another way of saying that 
the physician did not exercise the degree of care that he should have exercised, viz., he failed 
to inform the patient of those details of the procedure which the law reasonably expects him 
to. See Young v. Metropolitan Dade County, 201 So. 2d 594 (Fla. App. 1967).

73 See Wooten v. Curry, 50 Tenn. App. 549, 362 S.W.2d 820 (1961); McKenzie v. Siegel, 
261 Minn. 299, 112 N.W.2d 353 (1961); Ries v. Reinard, 47 Cal. App. 2d 116, 117 P.2d 
386 (1941); Fortner v. Koch, 272 Mich. 273, 261 N.W. 762 (1935).

74 Hedin v. Minneapolis Medical & Surgical Institute, 62 Minn. 146, 64 N.W. 158 (1895).
75 See Merryman v. Bunch, 24 Tenn. App. 408, 145 S.W.2d 559 (1940).
76 See Hunt v. Bradshaw, 251 F.2d 103 (4th Cir. 1958); Flowerdew v. Warner, 90 Idaho 

164, 409 P.2d 110 (1965); Goheen v. Graber, 181 Kan. 107, 309 P.2d 636 (1957).
77 Colvin v. Smith, 276 App. Div. 9, 92 N.Y.S.2d 794 (1949); Keating v. Perkins, 250 

App. Div. 9, 293 N.Y.S. 197 (1937); Frank v. Maliniak, 232 App. Div. 278, 249 N.Y.S. 514 
(1931).

78 See McQuaid v. Michou, 85 N.H. 299, 157 A. 881 (1932); 19 U. PlTT. L. Rev. 802 
(1958).

Contract

Unlike tort liability, an action against a physician based upon a 
breach of contract, does not arise from the doctor-patient relationship. 
Instead it is the product of a special contract made by the patient with 
the physician. The contract in question is not the one for the doctor’s 
services,"’ but rather that which results from the physician’s guarantee 
of the operation’s success. While no such guarantee is implied from 
the doctor-patient relationship,10 courts have consistently held that the 
physician can, if he so desires, make a contract of guarantee with his 
patient.11 Since a physician should be in no better position than any 
other person who binds himself to perform, and since, if physicians were 
not liable for breach of a contract quackery could be encouraged, such 
contracts are permitted.1’’ As a practical matter, the plaintiff will often 72 73 74 75 76 77 78 
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include a contract count in his complaint, either because proving a con
tract, if one exists, is far simpler than proving a physician’s negligence, 
or because pleading in contract rather than tort generally permits the use 
of a longer statute of limitations.79 80

79 See Lakeman v. LaFrance, 102 N.H. 300, 156 A.2d 123 (1959); Maercklein v. Smith, 
129 Colo. 72, 266 P.2d 1095 (1954).

80 See generally Smith, Therapeutic Privilege to Withhold Specific Diagnosis Prom Pa
tient Sick With Serious or Fatal Illness, 19 Tenn. L. Rev. 349 (1946); Lund, The Doctor, 
the Patient, and the Truth, 19 TENN. L. Rev. 344 (1946). This is a neglected area of the 
law.

81 C. Simpson, Contracts 10 (1965), quoting Smith v. Hughes, 6 Q.B. 597 (1876).
82 Miller, The Contractual Liability of Physicians and Surgeons, 1953 WASH. L.Q. 413.

Contractual recovery necessitates proving the existence of a contract 
and its terms. The simplest case is that in which the doctor unequivo
cally states that he guarantees that the patient will have no additional 
children following the surgery. While it might seem unlikely that a 
physician would ever give such a guarantee, it should be remembered 
that the physician himself need not subjectively intend the statement as 
a contract. Undoubtedly many physicians would feel that their state
ment was quite reasonable because of its decided therapeutic effect upon 
the patient, and because such reassurances are not. unusual in the medical 
community?0 Aware of this, courts recognize that a thin line often 
exists between a physician’s contract of cure and mere words of reassur
ance which are not actionable.

To prove the contract, it must always be asked what a reasonable 
man would believe after hearing the defendant’s words.81 A patient 
with a limited education might be far more inclined to consider the 
physician’s statements as a contract of guarantee, than would the more 
sophisticated person who realizes that doctors normally do riot insure 
results. Likewise, an individual seeking the operation to protect his 
wife’s health might be prone to place a greater reliance upon the doctor’s 
words. If he did not receive such a guarantee, perhaps he would choose 
another physician who would so contract. On the other hand, it might 
be argued that the average patient realizes that he is really in no position 
to demand such a guarantee, therefore he is merely hopeful of the op
eration’s complete success.

Numerous suggestions have been proffered for the proper legal treat
ment of a doctor’s contract of cure. According to one commentator, if 
a physician does not actually intend to guarantee results, but uses words 
of contract merely as therapy, the contract should be held to be against 
public policy.82 Another possibility is that physicians should not, as a 
general rule, be held responsible for their foolish statements since it is 
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difficult for them to disclaim their own liability.83 Perhaps the most 
desirable approach is to require strict proof of the contract before per
mitting the plaintiff to recover. While this would involve a delicate 
balancing of the role of therapeutic reassurances against the ordinary 
meaning which a patient ascribes to the doctor’s words, given the nor
mal predisposition of the patient towards the effectiveness of sterilization, 
it is probably the best solution.

83 See id.
84 It is not the contention of appellants in this case that the birth of a child is, of itself, 

an injury.
The injuries complained of are threefold. First: The injury to Mrs. CUSTO- 

DIO’S health. . . . Second: The expenses necessarily incurred in providing medical 
attention to Mrs. CUSTODIO by reason of the birth of the child, and; • * * Third: 
The expenses necessarily incurred in properly caring for and educating a child in 
our complex society.

Opening Brief for Appellant at 4-5, Custodio v. Bauer, 251 Cal. App. 2d 308, 59 Cal. Rptr. 
463 (1967).

85"[I]t [is] apparent that the compensation is not for the so-called unwanted child or 
'emotional bastard’ . . . but to replenish the family exchequer so that the new arrival will 
not deprive the other members of the family of what was planned as their just share of the 
family income.” 251 Cal. App. 2d at 329, 59 Cal. Rptr. at 477.

86 See note 69 supra and accompanying text.

Damages

The most difficult question in the sterilization cases is whether the 
birth of a child can be considered a compensable injury under any theory 
of law. Until Custodio, the courts had held or intimated that it could 
not. Indeed, the Shaheen court expressly precluded recovery, holding 
damages for the birth of a normal child to be foreign to universal public 
sentiment.

It is submitted that the Shaheen court failed to carry the inquiry to 
its natural conclusion. It construed the plaintiff’s claim as one for com
pensation for the birth of the child, when, in fact, as in the Custodio 
and Ball cases, it was for the monetary expenses incurred as a result of 
the birth. The plaintiffs in Custodio were careful to make this distinc
tion,84 and the court accepted it.85

In Shaheen, the plaintiff pointed out that as a result of the birth he 
suffered additional expenses of supporting, educating, and maintaining 
the child, despite his love and affection for it—a strictly economic 
injury. There seems to be nothing contrary to public policy in permit
ting recovery for such economic expenses. Indeed, a public policy exists 
favoring recovery by those who have been injured at the hands of an
other. It is significant to note that the expenses the parent will incur 
as a result of the birth are unavoidably imposed upon him by law.86 
The father’s obligation to support the child may not in itself be a valid
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reason for imposing liability upon the doctor, but it definitely should 
militate against a finding that recovery is contrary to public policy.

In deciding whether recovery is against public policy, a number of 
other factors merit consideration. Although the cause of action is in 
the parent, his inability to support the new child will certainly have a 
direct effect upon other members of the family. In certain instances it 
is possible that the birth will provide a new addition to the welfare rolls. 
Thus, courts might well take cognizance of the state’s interest in keeping 
public support of families to a minimum.

Finally, courts should recognize the broad public policy which today 
favors family planning. This is based upon the need for population con
trol and the parents’ interest in regulating the size of their family in 
order to support it as best they can.87 88 Thus, society is recognizing not 
only the natural right to procreate,ss but also a correlative right to pre
vent procreation. This alone is no basis for increasing the doctor’s lia
bility, but it does indicate that the cause of action cannot simply be dis
missed as being contrary to public policy.

87 M. Pollock, Family Planning: A Handbook for the Doctor 6 (1966); Wood, 
supra note 8, at 39; White, Tubal Sterilization, 95 Am. J. Obstet. & Gynec. 31, 32 (1966).

88 Skinner v. Oklahoma, 316 U.S. 535, 541 (1942).
89 Custodio v. Bauer, 251 Cal. App. 2d 308, 327, 59 Cal. Rptr. 463, 475 (1967); see 

Shehee v. Aetna Cas. & Sur. Co., 122 F. Supp. 1 (W.D. La. 1954).
90 E.g., Rollins v. Beaumont-Port Arthur Bus Lines, Inc., 88 F. Supp. 908 (W.D. La. 

1950); Kane v. Scranton Transit Co., 372 Pa. 496, 94 A.2d 560 (1953); All v. John Gerber 
Co., 36 Tenn. App. 134, 252 S.W.2d 138 (1952).

91 See Page, Non-Pecuniary Harm, 29 NACCA L.J. 402 (1962).

The Damage Issue in Tort and Contract

The purpose of damages in tort actions is to place the plaintiff in as 
good a position as he would have been had the wrongdoing never oc
curred. Normally, the measure of compensatory damages recoverable 
under this formula is very broad. It includes pecuniary losses, such as 
loss of time, impairment of future earning capacity, past as well as future 
medical costs, and other special expenses; physical and mental disability; 
and pain and suffering.

In a tort action, the medical expenses (hospital and doctor’s bills) 
incurred by the sterilized patient would be recoverable.89 Other com
pensable damages should include the possible physical and psychological 
difficulties of having to rear another child. This recovery would be 
analogous to that permitted a husband for loss of his wife’s services,90 
or for the loss of enjoyment of one’s own life,91 in that by caring for
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the additional child a parent is put to an additional burden. As the 
Custodio court stated: A mother "must spread her society, comfort, care, 
protection and support over a larger group. If this change in the family 
status can be measured economically it should be . . . compensable . . . .”82

82 251 Cal. App. 2d at 328, 59 Cal. Rptr. at 476.
93 E.g., Culley v. Pennsylvania R.R., 244 F. Supp. 710 (D. Del. 1965); Baylor v. Tyrrell,

177 Neb. 812, 131 N.W.2d 393 (1964); Murray v. Mossman, 52 Wash. 2d 885, 329 P.2d 
1089 (1958).

9 Exch. 341 (1854).
95 See Hawkins v. McGee, 84 N.H. 114, 146 A. 641 (1929).
96 See Miller, supra note 82, at 423-24.

The major element of damages, however, is the amount necessary for 
the proper care and maintenance of an additional child. This measure 
is similar to damages normally recovered by a plaintiff in cases where 
his capacity to work and earn money is reduced.83 Since the plaintiff 
will be required to spread his earnings over a larger family, his resources 
will have been effectively reduced by the amount that he will have to 
expend to maintain the new child. This same rule generally could also 
be made applicable to cases of misrepresentation. The tort rule of dam
ages would, no doubt, afford the broadest recovery to the plaintiff.

If the plaintiff makes his claim in contract, however, he is faced 
with a different measure of damages. The traditional rule, enunciated 
in Hadley v. Baxendale?4 is that the plaintiff may recover those damages 
which arise naturally from the breach, plus consequential damages for 
those injuries which the defendant had reason to foresee as the probable 
result of breach at the time he made his promise. In malpractice cases 
based on breach of contract, damages, however, are normally restricted 
to those payments made by the plaintiff, such as nursing and other medi
cal expenses, and other damages that flow naturally from the breach.85

The "contemplation-of-the-parties” concept stems from the commer
cial development of contract law and underscores an attempt to reason
ably limit the damages recoverable in the event of breach.8*’ Since the 
nature of the sterilization contract is entirely different, this measure of 
damages would seem totally impractical in a suit against a physician. 
However, because courts have adhered to this measure of damages, it is 
necessary to ascertain what, in fact, would have been in the contempla
tion of the parties at the time of contracting in order to assess damages. 
When a doctor knows that the patient’s primary purpose in a sterilization 
operation is to limit the size of his family, a court would be warranted 
in taking the position that it was in the contemplation of the parties 
that, if the operation should fail, the plaintiff would incur the unwanted 
expenses associated with raising a child. Since courts have shown some * 93 * 95 96



994 The Georgetown Law Journal [Vol. 56: 976 

inclination to look at the purpose of the contract in determining whether 
an action should lie,9' in assessing damages they should likewise inquire 
whether the physician knew the purpose for which the plaintiff was seek
ing the operation.

97 Custodio v. Bauer, 251 Cal. App. 2d 308, 59 Cal. Rptr. 463 (1967); Christensen v. 
Thornby, 192 Minn. 123, 255 N.W. 620 (1934).

98 See, e.g., Carpenter v. Moore, 51 Wash. 2d 795, 322 P.2d 125 (1958); Robins v. Fine- 
stone, 308 N.Y. 543, 127 N.E.2d 330 (1955); Lamm v. Shingleton, 231 N.C. 10, 55 S.E.2d 
810 (1949).

99 See Miller, supra note 82, at 434-36.
100 See Stewart v. Rudner, 349 Mich. 459, 84 N.W.2d 816 (1957).

The modern trend is to liberalize the consideration of what the par
ties contemplate at the time they contract.97 98 This accords with the views 
of commentators in the medico-legal field who have indicated that, al
though the cause of action may be based on contract, the usual contract 
measure of damages does not provide adequate recovery.99 As a conse
quence, courts bastardize the measure of damages in an effort to provide 
adequate recovery; they use, in effect, a formula that approaches the tort 
measure of damages.100

Measuring the Damages

Assuming that the plaintiff will succeed in stating a cause of action, 
eventually he will have to place his evidence of injury before the jury. 
The injury is not the birth of the child per se, but rather the expenses 
to which the plaintiff will be put in supporting it. Thus, the actual 
measurement of the damages would be rather simple, merely entailing a 
computation of the amounts that must be expended on the child during 
his minority. This is done now in wrongful death cases involving chil
dren, wherein the plaintiff’s recovery is normally reduced by the amount 
of money which would have been required to support the decedent dur
ing his minority. Unlike less tangible damages, such as pain and suf
fering, this injury would appear to be peculiarly capable of easy assess
ment by jurors, especially those who know the financial realities of par
enthood.

The more difficult question is deciding upon what standard of living 
the computation should be based. For instance, if the plaintiff was sur
viving on poverty-level wages when he contracted with the doctor, it 
could reasonably be said that he should only recover the amount that he 
would normally spend on the child in his particular financial circum
stances. Likewise, if a wealthy individual were to undergo the operation 
for the same purpose, his financial recovery would be infinitely greater. 
To say that one extreme or the other is the proper measure of damages 
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seems inequitable. The courts might better adopt a formula by which 
they permit the plaintiff to recover that amount which is normally spent 
in raising the average child. As a practical matter, this would probably 
give the poverty-stricken plaintiff a larger recovery, but it would avoid 
giving legal sanction to maintaining the child in poverty.

Another problem that arises in measuring the damages is what to 
do with that element of joy which the plaintiff will experience in rearing 
a child.101 Both Shaheen and Christensen recognized that parenthood 
is a blessing, holding that it could not be outweighed by the financial 
burdens involved. To say, however, that because the unsuspecting par
ent has been given a benefit he should therefore not recover for his 
financial loss is to overstate the case. To insure a just result, a jury 
should be permitted to assess the value of the benefit that has been 
placed upon him and reduce his recovery by that amount.102 This is 
essentially what the courts do in wrongful death cases. The usual 
wrongful death measure of damages is the amount of money that the 
child would have brought into the family during his minority had his 
life continued, reduced by the amount of money which the plaintiff 
would have had to expend on the child in the process of raising him.103 
Thus, courts have given some recognition to this balancing of benefits 
against loss. Any court capable of measuring the dollar value of pain 
and suffering or of the services which a child will render to his family 
during his minority is certainly capable of measuring the amount of joy 
that he will bring his parents.

101 One commentator has suggested that perhaps this element is missing in the case of the 
unwanted child. Note, Elective Sterilization, 113 U. PA. L. REV. 415 (1965). This does not 
seem to be a realistic position. The real question is whether the presence of fun and joy 
should preclude recovery.

102 See Custodio v. Bauer, 251 Cal. App. 2d 308, 328, 59 Cal. Rptr. 463, 476 (1967).
103 E.g., Fuentes v. Tucker, 31 Cal. 2d 1,187 P.2d 752 (1947).

Conclusion

Since there is nothing in a sterilization operation which sets it apart 
from other surgical procedures, recovery for the physician’s malpractice 
should require no special justification. Whether recovery should be 
based on tort or contract would depend on the facts of the case. Where 
negligence is pleaded, courts should clearly recognize a duty to warn of 
the risks of failure and to advise the patient on alternative methods of 
family planning. This duty should be recognized in all cases where 
birth control information or devices are dispensed by the attending physi
cian. By so doing, misunderstandings by patients will be minimized, 
astute physicians will still be able to safely insulate themselves from lia
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bility, and, most importantly, the patient will be fully informed before 
making the very vital decision to undergo sterilization.

It is more difficult to assess the feasibility of recovery for the ex
penses of rearing the child. Recovery will assure that the child will be 
provided for, and that other family members will not be deprived of 
their proportionate shares of parental support. In seeking to protect the 
interests of the child and its parents, the court could nevertheless create 
financial distinctions among family members that would cause new prob
lems, equally as serious as those it had attempted to solve. It is sub
mitted that this risk should be taken. As a practical matter, any recovery 
by the parent would likely inure to the benefit of the whole family, not 
merely the newborn child. Custodio suggested that even if recovery for 
rearing expenses was allowed, it would not preclude recovery of damages 
to assist the parents in spreading their attention over the larger group, 
and these would benefit the entire family. Moreover, to disallow recov
ery would be to overlook the punitive nature of tort recovery, and would 
be contrary to the accepted philosophy that care is most effectively en
couraged by penalizing carelessness. Allowing recovery would not only 
compensate the patient, but also would cause the medical profession to 
adhere to the highest standards of care in an operation that has far-reach
ing familial and medical consequences. Furthermore, it would precipi
tate strict disclosure of surgical risks and alternatives to surgery—an 
imperative if the physician-patient relationship is to remain one of trust 
and confidence.



RECENT DECISIONS

UNCONSCIONABILITY AND THE CONSUMER’S
WAIVER OF DEFENSES

Unico v. Owen (N.J. 1967)

Defendant, as purchaser of a large quantity of phonograph records 
for home use to be delivered at six-month intervals, simultaneously 
executed a promissory note for the balance due and signed a conditional 
sales contract containing a waiver of defenses against subsequent assign
ees.1 The retailer immediately negotiated the note and assigned the 
contract to plaintiff, a partnership formed exclusively to finance the 
transactions of this retailer. Soon thereafter the seller became insolvent 
and ceased delivery of the records. When defendant stopped monthly 
payments, the finance company brought an action both as holder of the 
note and assignee of the contract to recover the balance.

After ruling that plaintiff’s close relationship with the merchant2 
prevented it from being a holder in due course of the note,3 the New

1 This provision was the fifth of eleven fine-print paragraphs on the reverse side of the 
contract, neither explained nor brought to defendant’s attention. It provided:

Buyer hereby acknowledges notice that the contract may be assigned and that as
signees will rely upon the agreements contained in this paragraph, and agrees that 
the liability of the Buyer to any assignee shall be immediate and absolute and not 
affected by any default whatsoever of the Seller signing this contract; and in order to 
induce assignees to purchase this contract, the Buyer further agrees not to set up any 
claim against such Seller as a defense, counterclaim or offset to any action by any 
assignee for the unpaid balance of the purchase price or for possession of the property. 

Unico v. Owen, 50 N.J. 101, 106, 232 A.2d 405, 408 (1967).
2 Under an elaborate agreement the finance company exercised substantial control over 

the retailer in the terms of the sales contracts, their recording, and in determining those buyers 
to whom credit would be extended. Id. at 114, 232 A.2d at 412. In addition, the financer 
was designated in print as endorsee on the reverse side of the note. Id. at 105, 232 A.2d at 
407.

3 [WJhere the seller’s performance is executory in character and when it appears 
from the totality of the arrangements between dealer and financer that the financer 
has had a substantial voice in setting standards for the underlying transaction . . . 
the financer should be considered a participant in the original transaction and there
fore not entitled to holder in due course status.

Id. at 122-23, 232 A.2d at 417. "The more the holder knows about the underlying transac
tion, and particularly the more he controls or participates or becomes involved in it, the less 
he fits the role of a good faith purchaser for value ....” Id.

This holding is consistent with the growing trend to deal strictly with financing institu
tions claiming to be holders in due course. E.g., Commercial Credit Co. v. Childs, 199 Ark. 
1073, 137 S.W.2d 260 (1940); Commercial Credit Corp. v. Orange County Mach. Works, 34 
Cal. 2d 766, 214 P.2d 819 (1950); Mutual Fin. Co. v. Martin, 63 So.2d 649 (Fla. 1953); 
Industrial Credit Co. v. Mike Bradford & Co., 177 So. 2d 878 (Dist. Ct. App. Fla. 1965); 
Local Acceptance Co. v. Kinkade, 361 S.W.2d 830 (Mo. 1962); Westfield Inv. Co. v. Fellers, 
74 N.J. Super. 575, 181 A.2d 809 (1962). See generally Jones, Finance Companies as Holders 
in Due Course of Consumer Paper, 1958 WASH. U.L.Q. 177; Kripke, Chattel Paper as a

99~I 
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Jersey Supreme Court held the waiver clause in the contract unenforce
able.* 4 5 6 Although the Uniform Commercial Code was not operative at 
the time of the transaction,0 the court felt obliged, since it had been in 
effect for almost three years, to be guided by its provisions.0 Thus, in 
dictum likely to carry in New Jersey the prestige of precedent, the court 
interpreted section 9-206 as allowing a court to adopt its own policy re
garding waivers of defenses in consumer contracts and used the enigmatic 
and controversial section 2-302 to declare the waiver clause unconscion
able.7

Negotiable Specialty Under the Uniform Commercial Code, 59 YALE L.J. 1209 (1950); Note, 
Finance Company as a Holder in Due Course, 51 Ky. L.J. 134 (1962).

The fact that it is an initial interpretation of the Code is not particularly significant, since 
the language of the Negotiable Instruments Law, N.J. Rev. Stat. § 7:2-52 (1937), was sub
stantially identical to that of the Uniform Commercial Code, N.J. Rev. Stat. § 12A: 3-302 
(1962), in defining a holder in due course.

4 50 N.J. at 123-26, 232 A.2d at 417-18.
5 The transaction took place November 6, 1962. Although adopted by the Legislature in 

1961, the Uniform Commercial Code did not become effective until January 1, 1963.
6 Existing pre-Code law, while not directly addressing waivers of defenses, was employed 

in somewhat cumulative fashion to assist in the policy determination against such clauses. 
The court cited a statute providing that, "in the hands of a holder other than a holder in due 
course, a negotiable instrument is subject to the same defenses as if it were nonnegotiable.’’ 
N.J. Rev. Stat. § 7:2-58 (1937). Strictly speaking, however, the contract in Unico was 
never alleged to be a negotiable instrument.

Another provision relied on is a codification of the general rule that an obligor sued by 
an assignee is allowed all defenses he held against the assignor. N.J. Rev. Stat. § 2A:25-1 
(1951). Plaintiff, however, conceded the general rule and emphasized the waiver as its right 
to judgment. N.J. Rev. Stat. § 17:16C-l-92 (1963) was cited as indicating a state policy 
"to protect conditional vendees against imposition by conditional vendors and installment 
sellers.” 50 N.J. at 124, 232 A.2d at 418. Those sections constitute the general chapter on 
retail installment sales, with no provision addressed to waiver.

It should be noted that prior to the Code’s popular acceptance, while the decisions were 
widely split, a few cases struck down waivers of defenses on public policy grounds. E.g., 
Equipment Acceptance Corp. v. Arwood Can Mfg. Co., 117 F.2d 442 (6th Cir. 1941); San 
Francisco Sec. Corp. v. Phoenix Motor Corp., 25 Ariz. 531, 220 P. 229 (1923); Progressive 
Fin. & Realty Co. v. Stempel, 231 Mo. App. 721, 95 S.W.2d 834 (1936); Motor Contract Co. 
v. Van Der Volgen, 162 Wash. 449, 298 P. 705 (1931). However, in these cases no apparent 
emphasis was placed upon the distinction between consumer and nonconsumer goods. The 
rationale ran from a policy' against waiver of a right before it accrues (Progressive Fin. & Realty 
Co. v. Stempel, supra) and ouster of the court’s jurisdiction (San Francisco Sec. Corp. v. Phoe
nix Motor Corp., supra) to the inability to deny oneself a right allowed in law (Motor Con
tract Co. v. Van Der Volgen, supra). See Note, Negotiability of Conditional Sales Contracts: 
The Consumer and Article III of the Commercial Code, 57 Yale L.J. 1414 (1948). Most 
of these cases, moreover, involved a sales contract alone, rather than a contract in tandem with 
a promissory note. The Uniform Commercial Code, addressing this area directly, if with im
perfect clarity, is thus somewhat a new slate and its interpretation takes on fresh significance.

' 50 N.J. at 125, 232 A.2d at 418.
8 A. Corbin, Contracts § 892 (1951); Restatement, Contracts § 167 (1932).

It is universally accepted that an assignee takes a contract subject to 
those defenses available against his assignor.8 Early drafts of the Uni
form Commercial Code made this an inexorable principle when applied 
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to installment contracts for the sale of consumer0 goods, declaring waivers 
of defenses in such contracts unenforceable.9 10 Certainty was removed, 
however, in 1957, prior to widespread adoption of the Code,11 when the 
draftsmen, possibly moved by and clearly with the applause of financing 
interests,12 adopted the present language of section 9-206.13 14 Clearly up
holding the enforcement of waivers in wowconsumer transactions,11 this 
provision somewhat confusingly indicates that waivers are enforceable 
"subject to any statute or decision which establishes a different rule for 
buyers or lessees of consumer goods . . . .”15 Statutes or decisions exist
ing prior to the Code would surely be allowed to stand.16 17 In the ab
sence of pre-UCC indicators, however, it could be argued: (1) that section 
9-206 is a grant of complete freedom to the court to adopt the policy 
deemed proper,1' or (2) that waivers are to be enforced unless prior law 
has dictated otherwise, thus binding a court to hold valid such agree

9 Section 9-109(1) of the Uniform Commercial Code defines consumer goods as those 
"used or bought for use primarily for personal, family or household purposes.”

10 An agreement by a buyer of consumer goods as part of the contract for sale that he 
will not assert against an assignee any claim or defense arising out of the sale is not 
enforceable by any person. If such a buyer as part of one transaction signs both a 
negotiable instrument and a security agreement even a holder in due course of the 
negotiable instrument is subject to such claims or defenses if he seeks to enforce the 
security interest either by proceeding under the security agreement or by attaching or 
levying upon the goods in an action upon the instrument.

Uniform Commercial Code § 9-206 (final text ed. Nov., 1951).
11 By 1958 only Pennsylvania (1954) and Massachusetts (1958) had officially adopted the 

Uniform Commercial Code.
12 See, e.g., New York Law Revision Commission Hearings on the Uniform Commercial 

Code 1099-1108 (1954). Testimony against original § 9-206 asserted that because the pro
hibition of waivers insured the credit purchaser’s right to stop payments, he was placed at 
greater advantage than one borrowing directly from other sources or paying cash.

13 Subject to any statute or decision which establishes a different rule for buyers 
or lessees of consumer goods, an agreement by a buyer or lessee that he will not as
sert against an assignee any claim or defense which he may have against the seller or 
lessor is enforceable by an assignee who takes his assignment for value, in good faith 
and without notice of a claim or defense, except as to defenses of a type which may 
be asserted against a holder in due course of a negotiable instrument under die Article 
on Commercial Paper (Article 3). A buyer who as part of one transaction signs 
both a negotiable instrument and a security agreement makes such an agreement.

Uniform Commercial Code § 9-206.
14 See, e.g., General Elec. Credit Corp. v. Noblett, 268 F. Supp. 984 (W.D. Okla. 1967); 

Root v. John Deere Co., 4 UCC Rep. 118 (Ky. Ct. App. March 3, 1967); Hieb Sand & Gravel, 
Inc. v. Universal C.I.T. Credit Corp., 332 S.W.2d 619 (Ky. Ct. App. 1959).

15 Uniform Commercial Code § 9-206.
10 General Elec. Credit Corp. v. Noblett, 268 F. Supp. 984 (W.D. Okla. 1967), contains 

dicta to the contrary, stating that the Code overruled prior case law against waivers. The court 
failed, however, to enunciate a distinction between consumer and nonconsumer transactions.

17 See Littlefield, Good Faith Purchase of Consumer Paper: The Failure of the Subjective 
Test, 39 S. Cal. L. Rev. 48, 76 (1966); 5 Nat’l Resources J. 408, 415-16 (1965). First 
Nat’l Bank of Elgin v. Husted, 57 Ill. App. 2d 227, 205 N.E.2d 780 (1965), indicates that § 
9-206 is best construed this way, but the court felt that any such special rule should come from 
the legislature. Id. at 233, 205 N.E.2d at 783.
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ments.lb The first position is lent some support by Official Comment 
2, which proclaims that the Code "takes no position on the controversial 
question whether a buyer of consumer goods may effectively waive de
fenses by contractual clause or by execution of a negotiable note.”18 19 The 
language of the section proper, however, favors the second interpreta
tion. Furthermore, the last sentence of the section provides that "a buyer 
who as part of one transaction signs both a negotiable instrument and 
a security agreement makes such an agreement.”20 This has been ex
plained to mean that a waiver is created by the mere execution of chattel 
paper of the kind defendant signed, the absence of an express waiver 
notwithstanding.21 The issue is essentially whether the present lan
guage represents a withdrawal from earlier drafts of section 9-206 to a 
truly neutral position, or a full retreat to reversal, upholding even con
sumer waivers absent contrary law.

18 See Note, Waiver of Defense Clauses anil Consumer Protection in Installment Sales 
Contracts, 36 FORDHAM L. Rev. 106, 113 (1967); Note, Finance Company as a Holder in 
Due Course, 51 Ky. L.J. 134, 140 (1962); Note, Finance Companies and Banks as Holders in 
Due Course of Consumer Installment Credit Paper, 55 Nw. U.L. REV. 389, 401-02 (I960).

19 Uniform Commercial Code § 9-206, Comment 2.
20 Uniform Commercial Code § 9-206(1).
21 G. Bogert, W. Britton, & W. Hawkland, Cases on Sales and Security 424 

(4th ed. 1962).
22 50 N.J. at 125, 232 A.2d at 418.
28 W.
24 To prevent judicial embellishment of an existing statute, California has deleted the 

words "or decision” from the introductory qualifying phrase in § 9-206. Cal. Comm. Code 
§ 9-206, Cal. Comment 5 (West 1964).

23 That section states:

Although not directly addressing this dispute, the Unico court ob
served that in adopting the Code "the Legislature recognized the pos
sibility of need for special treatment of waiver clauses in consumer goods 
contracts.”22 Deciding that "such contracts . . . are so fraught with op
portunities for misuse that the purchasers must be protected . . . ,”23 the 
court administered that "special treatment”—a declaration that waivers 
of defenses are unconscionable and against public policy. The discovery 
of license for this bit of judicial legislation24 amounts to an endorsement 
of the first interpretation of section 9-206. Its influence in other ju
risdictions, however, may be questionable because the court adopted, with
out revelation of rationale, a position not indisputably correct and failed 
to acknowledge that any other exists. As a result, it remains essentially 
unanswered whether a state court, unable to discern clear previous policy 
on this subject, may invent such policy under the Code.

Having declared its freedom to act, the court proceeded to condemn 
waiver clauses in consumer contracts, relying upon section 2-302,2o which 
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"authorizes a court to refuse to enforce any clause in a contract of sale 
which it finds is unconscionable.”* 26 Section 9-206, said the court, "in 
the area of consumer goods sales must as a matter of policy be deemed 
closely linked with section 2-302 . . . .”27

(1) If the court as a matter of law finds the contract ... to have been uncon
scionable at the time it was made the court may refuse to enforce the contract, or it 
may enforce the remainder of the contract without the unconscionable clause, or it 
may so limit the application of any unconscionable clause as to avoid any unconscion
able result. (2) When it is claimed or appears to the court that the contract or any 
clause thereof may be unconscionable the parties should be afforded a reasonable 
opportunity to present evidence as to its commercial setting, purpose and effect to 
aid the court in making the determination.

Uniform Commercial Code § 2-302.
26 50 N.J. at 125, 232 A.2d at 418.
21 Id. The contiguity of these two provisions, one in the article on Sales, the other in that 

on Secured Transactions, has been indirectly questioned. In Rosenthal & Rosenthal, Inc. v. 
Bentz,------ F.2d-------- (3d Cir. 1967), the court stated, after mentioning § 2-302, "it is clear
that § 2-102 takes a security transaction without the scope of that article in the Code.” This 
action was one in bankruptcy, and did not involve a sales transaction. Section 2-102 provides: 
"unless the context otherwise requires, this Article applies to transactions in goods; it does not 
apply to any transaction . . . intended to operate only as a security transaction . . . .” (emphasis 
added). Unico v. Owen involves both a sale and a security interest in the goods sold, consti
tuting a "transaction in goods,” and not "only” a security transaction, hence making the al
leged prohibition in Rosenthal inapposite. In addition, § 9-206(2) provides: “when a seller 
retains a purchase money security interest in goods, the Article on Sales (Article 2) governs 
the sale . . . .”

28 After restating the facts regarding the placement and nondisclosure of the clause, the 
court stated: "But regardless, we consider that the clause is an unfair imposition on a consumer 
goods purchaser and is contrary to public policy.” 50 N.J. at 123, 232 A.2d at 417.

29 The final disposition of the waiver of defenses is a bit less sweeping than some of the 
earlier language. After finding §§ 9-206 and 2-302 applicable "in deciding . . . whether such 
waiver clauses as the one imposed on Owen in this case are so one-sided as to be contrary to 
public polity,” the court held the waiver "unenforceable and invalid against Owen.” Id. at 
126-27, 232 A.2d at 418.

30 See Left, Unconscionability and the Code—The Emperor’s New Clause, 115 U. PA. L. 
REV. 485, 487 (1967). In this excellent treatment, "bargaining naughtiness” has been termed 
"procedural unconscionability,” whereas the resulting evil of the contract itself is designated 
"substantive unconscionability.” Id. at 487.

The determination of unconscionability in Unico seems to rest on the 
onerous effect of the clause rather than on the facts embracing its inser
tion into the contract and the procurement of defendant’s acquiescence.28 
There is, however, an indication that the court may have been somewhat 
influenced by the manifest unfairness of the contracting procedure.29 
Section 2-302 itself does not specify whether its object is unconscion
ability in the contracting process or in the effect of the bargain. As a 
result, it is uncertain if a clause or contract, one-sided and seemingly un
fair, could nevertheless be resurrected through an unimpeachable con
tracting procedure.30 A parallel question may be asked about Unico: 
Could a finance company in New Jersey, aware that its close, regular, 
and domineering relationship with a retailer jeopardized its prospects as 
holder in due course of a note, successfully resort to a waiver of defenses 
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in a contract if the clause was in bold print and explained to the buyer 
at the financer’s instance?31 However, while there is the slight possi
bility that a waiver might be upheld in a more appealing case, without 
further clarification such a clause appears of doubtful utility to the fi
nance company purchasing chattel paper.

31 See generally Comment, Bargaining Power and Unconscionability: A Suggested Ap
proach to UCC Section 2-302, 114 U. Pa. L. Rev. 998, 1004-05 (1966), discussing the obliga
tion of disclosure.

32 The court stated that the relationship between the finance company and the merchant 
was close, "to put it mildly.” 50 N.J. at 115-16, 232 A.2d at 413. "There is no case in New 
Jersey dealing with the contention that the holder of a consumer goods buyer’s note in pur
chasing it did not meet the test of good faith negotiation because the connection between the 
seller and the financer was as intimate as in this case.” Id.

33 (1) A holder in due course is a holder who takes the instrument
(a) for value; and
(b) in good faith; and
(c) without notice that it is overdue or has been dishonored or of any de
fense against or claim to it on the part of any person.

Uniform Commercial Code § 3-302.
34 (1) [A] n agreement by a buyer or lessee that he will not assert against an assignee

any claim or defense which he may have against the seller or lessor is enforceable by 
an assignee who takes his assignment for value, in good faith and without notice of 
a claim or defense, except as to defenses of a type which may be asserted against a 
holder in due course of a negotiable instrument....

Uniform Commercial Code § 9-206(1).
35 See note 3 supra.
36Uniform Commercial Code § 9-206(1). No case has been found construing the 

"good faith” language of § 9-206. See generally Note, Good Faith Under the Uniform Com
mercial Code, 23 U. Pitt. L. Rev. 754 (1962).

3* 50 N.J. at 124, 232 A.2d at 417.

The condemnation of the clause carried the court past a narrower 
and less problematical basis available for deciding the case. Disposition 
of the claim on the promissory note was primarily founded upon lack 
of good faith.32 Since the language of section 3-302 defining holder 
in due course33 is identical to that in section 9-206 describing the sort of 
assignee who may enforce a waiver of defenses,34 it would seem that if 
plaintiff did not pass muster as a holder in due course,35 then neither 
could it be an assignee who takes "for value, in good faith and without 
notice . . . .”36 * The absence in the opinion of an analogue between Unico 
as holder and as assignee is the more striking when one considers that the 
court characterized the waiver as a "plain attempt ... to invest the sale 
agreement with the type of negotiability which . . . would have made the 
holder of a negotiable promissory note a holder in due course and en
titled to recover regardless of the seller-payee’s default.”3' Allusion to 
the contract as a potential negotiable instrument might have been ex
pected to raise a connection between the assignee of that contract and 
the holder of a note. The court, however, was apparently not interested 



1968] Recent Decisions 1003

in merely reforming the contracting procedure or in making waivers 
available in an environment of more openhanded exchange.

If this policy decision does, as appears, spell anathema to the practice 
seen in Unico, the ramifications, although uncertain, may be critical. 
Easy credit, a stimulus for much consumer purchasing, may become no 
longer a matter of course, and the result might make the illness pale be
fore the remedy. Financing institutions of size and reputation do not 
generally rely on the weapons of waiver and negotiability, preferring 
instead to take recourse in agreements with the assignor.3'’ They are 
likely to remain unaffected by restrictions on waiver clauses and holder- 
in-due-course status. In turn, however, the assignor-merchant who deals 
with a finance company so unarmed might need to exercise greater cau
tion in selecting those who are to receive credit. The consumer not so 
chosen may find his "protection” of little consolation. Thus, while con
sumer retailing may not have ground to a halt in restrictive jurisdictions, 
the many complex factors involved make any conclusion without careful 
observation tenuous. A few legislatures have taken specific action in 
this area;38 39 in view of the investigative machinery available to contem
porary lawmaking bodies, this is undoubtedly the best way to formulate 
a clear and comprehensive policy to insure the proper balance between 
consumer protection and commercial needs.

38 See Note, Negotiability of Conditional Sales Contracts: The Consumer and Article 111 
of the Commercial Code, 57 Yale L.J. 1414 (1948).

39 One type of statute simply invalidates waivers of defenses in consumer retail installment 
contracts. E.g., Alaska Stat. § 45.10.140 (1962); Wash. Rev. Code Ann. § 63.14.150 
(1963).

Another measure requires promissory notes taken in installment transactions to be labeled 
"consumer note.” Such instruments are not negotiable. E.g., Mass. Ann. Laws ch. 255, § 
12C (1966). III. Rev. Stat. ch. 95, § 26 (1959) so provided, but was repealed upon that 
state’s adoption of the Uniform Commercial Code in 1962.

A compromise approach provides that no assignment may cut off a buyer’s defenses unless 
the assignee gives notice to the buyer and in turn receives no notice of facts regarding a claim 
or defense from the buyer. E.g., Hawaii Rev. Laws § 201A—17(b),(d) (Supp. 1963).

See B. Curran, Recent Trends in Consumer Credit Legislation 108 (1965). See 
generally Curran, Legislative Controls as a Response to Consumer-Credit Problems, 8 B.C. 
IND. & COM. L. REV. 409 (1967); Hogan, A Survey of State Retail Installment Sales Legisla
tion, 44 Cornell L.Q. 38 (1958); Note, Recent Legislation, 75 Harv. L. Rev. 434, 437 
(1961); Note, Finance Companies and Banks as Holders in Due Course of Consumer Install
ment Credit Paper, 55 Nw. U.L. Rev. 389 (I960); Note, Retail Installment Sales Legislation, 
58 Colum. L. Rev. 854 (1958).



TRANSFERS OF VENUE-VAN DUSEN v. BARRACK 

REVISITED

Les Schwimley Motors, Inc. v. Chrysler Motors Corp.
(E.D. Cal. 1967)

Forum shopping for favorable law in federal diversity actions has 
long concerned the Supreme Court. The Court first confronted the 
problem with regard to a transfer of venue under section 1404(a) of 
the Judicial Code1 2 in Van Dusen v. Barrack? where the issue was whether 
the law of the state where the suit was filed or the law of the state where 
the transferee court sat should be applied.3 4 Despite the Court’s seem
ingly definitive resolution of the choice of law issue in favor of the 
original state, the recent decision of a district court in Les Schwimley 
Motors, Inc. v. Chrysler Motors Corp*  pointedly illustrates that the 
problem persists.

1 28 U.S.C. § 1404(a) (1964) states: "For the convenience of parties and witnesses, in the 
interest of justice, a district court may transfer any civil action to any other district or division 
where it might have been brought.”

2 376 U.S. 612 (1964).
3 The problem of which state law to apply after transfer, although mentioned only hypo

thetically, was first perceived by Mr. Justice Jackson in Wells v. Simonds Abrasive Co., 345 
U.S. 514, 519 (1953) (dissenting opinion). “Are we then to understand,” he asked, “that 
parties may get a change in law as a bonus for a change of venue?” Id. at 522.

4 270 F. Supp. 418 (E.D. Cal. 1967) (Halbert, J.).
5 As an alternative motion, the plaintiff invoked 28 U.S.C. § 1406(a) (1964), under which 

a district court may transfer or dismiss an action when venue is improper. In a diversity 
action, venue is proper in the districts where either all defendants or all plaintiffs reside or 
where the action arose. Id. § 1391(a). The court found that § 1406(a) had no application 
to the case since California was a permissible forum. 270 F. Supp. at 419 n.l; see Selsby v. 
Vecchione, 216 F. Supp. 207 (S.D.N.Y. 1963).

6 After transfer, the court in Nevada applied the longer Nevada statute of limitations,
reasoning that the California court did not permit transfer solely for Nevada to apply Cali
fornia’s statute of limitations and dismiss the case. It then proceeded to dismiss the case on 
other grounds. ------ F. Supp.------- (D. Nev. 1967).

The action in Schwimley Motors arose over a contract executed in 
California in which Schwimley Motors, a California corporation, was 
established as Chrysler’s authorized DeSoto dealer in Reno, Nevada. 
When Chrysler discontinued making DeSoto automobiles, Schwimley 
Motors sued in a federal court in California. Chrysler moved to dismiss 
on the ground that the California statute of limitations had run. 
Schwimley Motors followed with a section 1404(a) motion5 to transfer 
to the district court for Nevada, where the statute had not run when the 
action was originally filed. Granting the motion, the court distinguished 
Van Dusen and held that on transfer, the California statute would not 
necessarily govern the case.6

1004
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Section 1404(a) was enacted in the Judiciary Act of 1948 to replace 
the doctrine of forum non conveniens. Under this doctrine, a court 
could dismiss an action, even though jurisdiction and venue were proper, 
solely on the ground that the chosen forum would be inconvenient for 
the parties and witnesses.' One purpose of the doctrine was to prevent 
a plaintiff from deliberately bringing his action in an inconvenient place 
to harass the defendant. Forum non conveniens, however, could have 
harsh results on a blameless plaintiff, especially if the statutes of limita
tions of other available forums had run. Section 1404(a) mitigates this 
harshness by substituting transfer for dismissal. When the requirements 
of the section are met,7 8 either party may be allowed to transfer,9 but the 
final determination is within the trial court’s discretion.10

7 1 J. Moore, Federal Practice 5 0.145(2], at 1753 (2d ed. 1964).
8 In a case involving forum non conveniens, the Supreme Court listed the factors to be 

weighed in determining whether another forum would be more convenient for the parties. 
Gulf Oil Corp. v. Gilbert, 330 U.S. 501 (1947). These include the relative ease of access to 
sources of proof, the cost of obtaining witnesses, and the availability of compulsory process 
to compel the attendance of unwilling witnesses. The goal is to make the trial as simple, ex
peditious, and inexpensive as possible. Id. at 508. The same considerations apply to § 
1404(a). E.g., Schneider v. Sears,.265 F. Supp. 257, 263 (S.D.N.Y. 1967).

The only limiting phrase in the statute is that the transferee forum must be one in which 
the action "might have been brought.” For discussion of this requirement, see Van Dusen 
v. Barrack, 376 U.S. 612, 616-24 (1964); 1 J. Moore, Federal Practice 5 0.145(6.-1], at 
1787-91 (2d ed. 1964).

9 Section 1404(a) is generally held to be available to plaintiffs as well as defendants. See, 
e.g., Philip Carey Mfg. Co. v. Taylor, 286 F.2d 782 (6th Cir.), cert, denied, 366 U.S. 948 
(1961); Torres v. Walsh, 221 F.2d 319 (2d Cir.), cert, denied, 350 U.S. 836 (1955). But 
see Trader v. Pope & Talbot, Inc., 190 F. Supp. 282 (E.D. Pa. 1961); Barnhart v. Rogers Pro
ducing Co., 86 F. Supp. 595 (N.D. Ohio 1949).

10 See, e.g., Philip Carey Mfg. Co. v. Taylor, 286 F.2d 782 (6th Cir.), cert, denied, 366 
U.S. 948 (1961); Holiday Rambler Corp. v. American Motors Corp., 254 F. Supp. 137 (D. 
Mich. 1966); Watsco, Inc. v. Henry Valve Co., 232 F. Supp. 38 (S.D.N.Y. 1964). There is 
a presumption in favor of the plaintiff’s choice of forum; thus, to obtain a transfer, the de
fendant must show that the balance of inconvenience is strongly in his favor. See, e.g., Gulf 
Oil Corp. v. Gilbert, 330 U.S. 501, 508 (1947); Development Co. of America v. Insurance 
Co. of North America, 249 F. Supp. 117, 118-19 (D. Md. 1966). Plaintiff’s choice of forum 
is given little weight, however, when none of the conduct complained of occurred in the forum 
he selected and that forum has no connection with the matter in controversy. See, e.g., Thomp
son v. Capital Air Lines, Inc., 220 F. Supp. 140 (S.D.N.Y. 1963); Patterson v. Louisville & 
N.R.R., 182 F. Supp. 95 (S.D. Ind. I960).

11 Van Dusen v. Barrack, 376 U.S. 612 (1964). The case involved an airplane crash 
which occurred in Massachusetts, where over one hundred wrongful death actions were filed. 
Forty-five similar actions were brought in Pennsylvania, and the defendants moved to transfer 
them to Massachusetts. The plaintiffs, personal representatives of the victims, objected to 
transfer because they were not qualified to sue as fiduciaries in Massachusetts and because 
that state’s wrongful death statute contained a provision limiting damages. The Supreme 
Court concluded that "in cases such as the present, where the defendants seek transfer, the

When faced with the choice of law issue in Van Dusen, the Supreme 
Court held that the substantive state law of the transferor forum should 
continue to govern the case in the state to which it was transferred on 
motion by the defendant.11 The Court viewed section 1404(a) proce-
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durally, as merely a "judicial housekeeping measure”;* 12 accordingly, it 
stated, a transfer is nothing more than a "change in courtrooms.”1'' This 
position seemed the best way to promote expeditious, convenient litiga
tion, while preventing the defendant from getting "a change of law as 
a bonus for a change of venue.”14 The Court feared that if this bonus 
could be obtained, the door would be open for indiscriminate forum 
shopping by the defendant by means of section 1404(a) and district 
courts would become reluctant to grant transfers.15 The treatment of 
section 1404(a) as merely a change in courtrooms, though artificial, 
allowed the Court to fit its result neatly into the doctrine of Erie R.R. 
v. Tompkins15 by requiring the federal court which decides the case to 
apply the law of the state where the action was filed, rather than that of 
the state where it sits.1' The Court concluded that a party in a diversity 
action should not be able to use transfer to achieve a result in a federal 
court which could not have been achieved in the courts of the state of 
filing.18 Despite this analysis, the Court explicitly refused to extend its

transferee district court must. . . apply the state law that would have been applied if there had 
been no change in venue.” Id. at 639.

12 Id. at 636.
13 Id. at 637.
14 Id. at 636 & n.33.
15 Id. at 636. Before Van Dusen, many courts conditioned transfer on the defendant’s 

agreement not to interpose the transferee forum’s statute of limitations to bar plaintiff’s action. 
See, e.g., Hokanson v. Helene Curtis Indus., 177 F. Supp. 701 (S.D.N.Y. 1959); Greve v. 
Gibraltar Enterprises, 85 F. Supp. 410 (D.N.M. 1949). In a case where the defendant re
fused to so stipulate, transfer was denied. Curry v. States Marine Corp., 118 F. Supp. 234 
(S.D.N.Y. 1954).

16 304 U.S. 64 (1938). Van Dusens, treatment of Erie was almost superfluous in light 
of the Court’s approach to the choice of law problem as one of the application of a procedural 
statute. "Although we deal here with a congressional statute apportioning the business of 
the federal courts, our interpretation of that statute fully accords with and is supported by the 
policy underlying Erie R. Co. v. Tompkins . . . .” 376 U.S. at 637 (emphasis added).

17 The Court observed that a superficial reading of Erie would suggest that a federal court 
must use the law of the state in which it sits but stated that to apply such a literal interpretation 
to a § 1404(a) transfer would frustrate the fundamental basis of the Erie doctrine. Quoting 
Guaranty Trust Co. v. York, the Court said:

Erie R. Co. v. Tompkins was not an endeavor to formulate scientific legal termin
ology. It expressed a policy that touches vitally the proper distribution of judicial 
power between the State and the federal courts. . . . The nub of the policy that un
derlies Erie R. Co. v. Tompkins is that for the same transaction the accident of suit 
by a non-resident litigant in a federal court instead of a State court a block away 
should not lead to a substantially different result.

376 U.S. at 637-39.
18Id. at 639- The Court added: ”[T]he transferee District Court may apply its own rules 

governing the conduct and dispatch of cases in its court. We are only concerned here with 
those state laws of the transferor State which would significantly affect the outcome of the 
case." Id. at 639 n.40 (emphasis added). One of the questions the Court’s holding leaves 
open is what would happen if the transferor state had its own forum non conveniens law. 
Id. at 640. One view is that Erie does not require the district court to take into account the 
state’s forum non conveniens law since venue is procedural. 1 J. MOORE, FEDERAL PRACTICE 
5 0.145 [4.-5], at 1774 (2d ed. 1964). But see Note, Section 1404(a) and Transfers of Sub-
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holding to transfers by plaintiffs as well as defendants.19

stantive Law, 60 Yale L.J. 537 (1951).
19 Id. at 639-40. The Court gave no indication as to what circumstances would allow the 

use of the transferee forum’s laws. Indeed, by stating that Erie required a uniformity between 
the state where the action was filed and the federal court which decides the case, the Court 
appeared to lay down an all-inclusive rule. It would be hard to argue that Erie requires one 
kind of uniformity in one situation and another kind in others.

20 The court noted that the business involved was located in Nevada and that the bulk of 
evidence would be found there. 270 F. Supp. at 419. The only substantial contact with 
California was that the "contractual intent” was embodied in a document which indicated 
execution in California. Id. at 418-19-

21 The court suggested that the California Supreme Court might no longer reach this re
sult. It regarded the use of California’s statute of limitations in all cases brought in California 
as a rule which dates to the "Ice Age of conflict of laws jurisprudence.” Id. at 419 n.3.

22 In reaching its decision, the court relied on a study by the American Law Institute. 
ALI Study of the Division of Jurisdiction between State and Federal Courts 
§ 1306(c) (Proposed Final Draft No. 1, 1965). Although the section supports the court’s 
stand, the commentary shows that it was intended to cover a different situation and was de
signed to protect the defendant-. “When transfer is granted in lieu of dismissal, or when the 
plaintiff for some other reason is seeking a transfer, he ought not to carry with him the choice- 
of-law advantage resulting from his initial choice of forum, even if that choice was made 
without full knowledge of the facts.” Id. at 97.

23 2 70 F. Supp. at 419-20.
21 See Hill, The Erie Doctrine and the Constitution, 53 Nw. U.L. Rev. 427 (1958); Note, 

Choice of Law after Transfer of Venue, To YALE L.J. 90 (1965). Under the local interests 
theory a federal court in a transfer case would have to determine each state’s interest in the 
application of its law and apply the law of the state with the strongest interest. Thus, to 
apply California’s statute of limitations after transfer to the forum which has the only sub
stantial connections with the case would be to defeat the policy of Erie. The use of Nevada’s 
statute of limitations would not violate Guaranty Trust Co. v. York, in which the outcome-

In Schwimley Motors, the court found initially that Nevada was a 
more convenient forum and that California had only "peripheral con
tacts” with the controversy.20 It next considered the defendant’s con
tention that under Van Dusen the Nevada court was bound to apply the 
California statute of limitations and that, because the statute barred the 
action, it could not be in the "interest of justice” to transfer the case. 
Assuming that the California statute would in fact bar the action in 
California,21 the court nevertheless reasoned that it did not necessarily 
follow that the statute would continue to apply in Nevada. It ruled 
that Van Dusen did not control rhe instant case since the plaintiff—not 
the defendant—had sought the transfer.22 Observing that the California 
statute applied to the case only by way of a derivative lex fori, the court 
stated that the statute need not be regarded as an inalienable part of 
the case after transfer to a jurisdiction whose substantial state policies 
the plaintiff could have originally invoked.23 The court also stated that 
the "essence” of Erie, which it apparently took to be a policy of effec
tuating local interests in diversity actions, militated against applying the 
statute of limitations of a forum which, after transfer, lacked any sub
stantial connection with the case.24 "If such a course does not violate



1008 The Georgetown Law Journal [Vol. 56: 1004 

the due process clause,” it concluded, "it certainly violates the sense of 
'juster justice’ that hopefully prevails in the federal system.”2'’

It is submitted that the result in this case is impermissible under Van 
Dusen and that the procedural view of section 1404(a) enunciated by 
the Supreme Court should govern even where, as in Schwimley Motors, 
a plaintiff is the moving party. By considering a section 1404(a) trans
fer as only a "change in courtrooms,” the Supreme Court has shown that 
it considers the plaintiff’s initial choice of forum under section 1391* 25 26 
controlling. Accepting an "acquired rights” notion, the Court has held 
that the plaintiff’s right to select his forum and its laws, cannot be taken 
away by a change in the site of the trial so long as the original venue 
was proper.2' The plaintiff’s initial choice of a permissible forum is not 
the kind of forum shopping that courts have found repugnant.28 29 If 
plaintiff does enjoy this advantage, there is no reason to allow him, after 
exercising his initial choice of forum, to get a new forum and more fa
vorable laws when this "bonus” is denied to the defendant. Indeed, 
several cases before Van Dusen came to this conclusion when faced with 
fact patterns identical to that in Schwimley Motors™ The local inter
determination test was formulated, since that case did not involve the question of which state’s 
statute of limitations would prevail over the federal laches rule. See 326 U.S. 99, 101 (1945).

25 270 F. Supp. at 421, quoting H.M. Hart & H. Wechsler, The Federal Courts 
and the Federal System 652 (1953).

26 See note 5 supra.
27 In Van Dusen, the Court noted that lower federal courts had been inclined to construe

§ 1404(a) to protect plaintiffs against a prejudicial change in state law as a result of transfer 
and considered these cases as faithfully reflecting the purposes of § 1404(a). 376 U.S. at
630-34.

There is nothing, however, in the language or policy of § 1404(a) to justify its 
use by defendants to defeat the advantages accruing to plaintiffs who have chosen a 
forum which, although it was inconvenient, was a proper venue. . . . Section 1404(a) 
operates on the premise that the plaintiff has properly exercised his venue privilege. 

Id. at 633-34; see H.L. Green Co. v. MacMahon, 312 F.2d 650 (2d Cir. 1962), cert, denied, 
372 U.S. 928 (1963); Headrick v. Atchison T. & S.F. Ry„ 182 F.2d 305 (10th Cir. 1950).

28 A certain amount of forum shopping inevitably results from our federal system; 
a plaintiff may, within the limits imposed by process and venue requirements . . . 
choose the court in which he will institute his action. We find nothing in the lan
guage or policy of § 1404(a) which would sanction its use by the defendant to de
feat this choice by plaintiff.

H.L. Green Co. v. MacMahon, 312 F.2d 650, 652 (2d Cir. 1962), cert, denied, 372 U.S. 928 
(1963).

29 Hargrove v. Louisville & N.R.R., 153 F. Supp. 681 (W.D. Ky. 1957); Bolten v. Gen
eral Motors Corp., 81 F. Supp. 851 (N.D. Ill. 1949), rev’d on other grounds, 180 F.2d 379 
(7th Cir. 1950).

In Hargrove, the plaintiff filed his action in the District of Columbia, whose statute of 
limitations had run. Upon joint motion of plaintiff and defendant the action was transfered 
to Kentucky whose statute had not run. Defendant then interposed the District of Columbia 
statute as a bar to the action. Applying the District of Columbia statute, the court dismissed 
the action. It noted that “it would not appear to be in the interest of justice to so construe 
Sec. 1404(a) as to permit a plaintiff, having exercised the Sec. 1391(b) right to select his 
forum, to change that forum with the effect of depriving the defendant of the defenses avail
able in that forum.” 153 F. Supp. at 684.
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ests analysis of Erze suggested by Schwimley Motors also runs counter 
to Van Dusen. By requiring uniformity of law between the transferee 
court and the state of filing, the Supreme Court implicitly rejected the 
notion that the policy of Erie is merely to effectuate these state interests.80 

Furthermore, the court’s suggestion that the application of Califor
nia’s statute of limitations after transfer to Nevada might violate due 
process30 31 also appears unsupportable.32 33 This position ignores the fact 
that under the federal venue statute, a plaintiff may bring his action in 
a district which has no connections with the case other than those neces
sary to obtain jurisdiction and those required by the statute itself.3'' In 
a diversity action, the district court is bound to apply the local statute 
of limitations if a court of the state would.31 If due process permits 
this result, it would be inconsistent to hold that a transfer which the 
Supreme Court has held to be no more than a change in courtrooms 
should lead to an opposite conclusion. The court, in fact, appeared to 
recognize the weakness of the due process argument by stating that a

In Bolten, the plaintiff filed in a district court in Illinois and the defendant asserted the 
Illinois statute as a bar. Plaintiff then moved to transfer to Missouri, whose statute had not 
run. Denying the motion, the court said: "[I]t should be remembered that the selection of 
the forum was plaintiff’s, and he should not now be permitted to transfer the action indis
criminately. The court is obliged to apply the law as it exists in this district and, when such 
is done, nothing remains which can be transferred to another district.” 81 F. Supp. at 851-52; 
cf. Leyden v. Excello Corp., 188 F. Supp. 396 (D.N.J. I960). See also Riley v. Union Pac. 
R.R., 177 F.2d 673 (7th Cir. 1949), construing 28 U.S.C. § 1406(a) (1964).

30 The Court has also deviated from the principle of strict conformity with the state law 
of the forum when distinct federal interests, such as federal procedural rules or the judge-jury 
relation were at stake. See Hannah v. Plummer, 380 U.S. 460 (1965); Byrd v. Blue Ridge 
Rural Elec. Coop., 356 U.S. 525 (1958).

31270 F. Supp. at 421.
32 The only case the court cited to support its due process argument was Home Ins. Co. v. 

Dick, 281 U.S. 397 (1930). There the Supreme Court held that Texas could not alter the 
terms of an insurance contract made in Mexico between parties then in that country, covering 
a vessel only while in Mexican waters, and containing a provision that the contract was to be 
governed by Mexican law. Id. at 403. Schwimley Motors is distinguishable by the fact that 
the case had at least some contacts with California: namely, the contract was executed there, 
the plaintiff was incorporated there, and the defendant did business there. See 270 F. Supp. 
at 418.

33 See Wells v. Simonds Abrasive Co., 345 U.S. 514 (1953); Association for the Preserva
tion of Freedom of Choice, Inc. v. Simon, 299 F.2d 212, 214 (2d Cir. 1962).

See, e.g., Wells v. Simonds Abrasive Co., 345 U.S. 514 (1953); Guaranty Trust Co. v. 
York, 326 U.S. 99 (1945). IP’tf/f.r is significant because the state of the forum had fewer 
contacts with the case than another state. Wells was killed in Alabama when a grinding 
wheel manufactured by a Pennsylvania corporation burst. An action was brought in a dis
trict court in Pennsylvania, where the defendant had its principal place of business. The 
action was commenced within two years, but more than one year, from the time of the accident. 
The Alabama statute of limitations was two years but the Pennsylvania statute was one year. 
The Supreme Court, rejecting the plaintiff’s argument that the full faith and credit clause of 
the Constitution would be violated, stated that the statute of the forum should be applied. 
345 U.S. at 516-19. In an enigmatic footnote, the Schwimley Motors court said that ll^e//r, 
when read in the light of Byrd v. Blue Ridge Elec. Coop., 356 U.S. 525 (1958), supported its 
result. 270 F. Supp. at 420 n.4.
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"sense of 'juster justice’ ” was offended even if due process was not.35 
Even this point is moot. The defendant may initially have no choice of 
forum, but once the plaintiff has exercised his option it may be argued 
that both parties should be on the same footing with respect to local law 
and that the plaintiff should not be allowed to use transfer to get a 
change of law when such a bonus is unavailable to the defendant.

1 The common-law view was stated by Lord Mansfield: "If a surgeon was voluntarily to 
reveal these secrets, to be sure he would be guilty of a breach of honour, and of a great indis
cretion; but, to give that information in a court of justice, which by the law of the land he is 
bound to do, will never be imputed to him as any indiscretion whatever.” Trial of the Duchess 
of Kingston, 20 How. St. Tr. 355, 573 (1776); see 3 F. Wharton, Criminal Evidence) 
§ 816 (12th ed. 1955); 8 J. Wigmore, Evidence § 2380 (McNaughton rev. ed. 1961).

2 See 8 J. Wigmore, supra note 1, § 2380 n.5.
3 C. DeWitt, Privileged Communications Between Physician and Patient 95- 

96, 104 (1958) [hereinafter cited as DeWITT]. The consultation must contemplate treat

The result in this case would have been more satisfactory if Cali
fornia conflict of laws rules allowed the use of the statute of limitations 
of the state whose connections with the action gave it a real interest in 
determining when the case should be considered stale. But the problems 
created by cases like Schwimley Motors cannot best be solved by stretch
ing the intent of a purely procedural statute like section 1404(a) in order 
to save a plaintiff’s action. The solution lies with the states themselves, 
who have the power to adopt more progressive conflict of laws princi
ples.36

35 See note 25 supra and accompanying text.
36 Some courts have held that choice of law should turn on which jurisdiction has the 

most significant contacts with the case. See, e.g., Tramontana v. S.A. Empresa De Viacao 
Aerea Rio Grandense, 121 U.S. App. D.C. 338, 350 F.2d 468 (1965), cert. denied, 383 U.S. 
943 (1966); Babcock v. Jackson, 12 N.Y.2d 473, 191 N.E.2d 279, 240 N.Y.S.2d 743 (1963). 
See generally Comments on Babcock v. Jackson, A Recent Development in Conflict of Laws, 
63 COLUM. L. Rev. 1212 (1963). Tramontana and Babcock both involved substantive tort 
law. For the suggestion that statutes of limitations have been treated the same way, see Pear
son v. Northeast Airlines, Inc., 309 F.2d 553, 558-59 (2d Cir. 1962) (en banc), cert, denied, 
372 U.S. 912 (1963).

REAPPRAISING THE PHYSICIAN-PATIENT PRIVILEGE

State v. Fontana (Minn. 1967)

Although nonexistent at common law,1 today approximately two- 
thirds of the states2 statutorily recognize a physician-patient privilege 
which generally prohibits a licensed physician from disclosing in a judi
cial proceeding, absent consent or waiver by the patient, any informa
tion acquired in a professional capacity and necessary for the patient’s 
treatment.3 In addition to protecting his right to privacy,4 the privilege 
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seeks to eliminate an obstacle which may deter the patient from seeking 
medical aid/ or at least inhibit free disclosure, a usual requisite to com
plete treatment.4 5 6 * 8

ment since only then is there any incentive to reveal fully the facts surrounding the illness. 
Id. at 104.

4 See Studabaker v. Faylor, 52 Ind. App. 171, 98 N.E. 318 (1912); Williams v. State, 65 
Okla. Crim. 336, 86 P.2d 1015 (1939).

5 DeWitt 24; 8 J. Wigmore, supra note 1, § 2380(a).
6 DeWitt 27; C. McCormick, Evidence § 103 (1954).
'‘See Chafee, Privileged Communication: Is Justice Served or Obstructed by Closing the 

Doctor’s Mouth on the Witness Stand?, 52 YALE L.J. 607 (1943); 8 J. WIGMORE, supra note 
1, § 2380(a).

8 Wigmore is the most vigorous critic of the physician-patient privilege. He suggests four 
criteria for its evaluation:

(1) Does the communication originate in confidence?
(2) Is the inviolability of that confidence vital to due attainment of the purposes 
of the relation of physician and patient?
(3) Is the relation one that should be fostered?
(4) Is the expected injury to the relation, through disclosure, greater than the ex
pected benefit to justice?

In applying these criteria, he gives an affirmative answer only to the third. Regarding the 
other three, Wigmore argues that: (1) a person’s ailments are in no real sense secret for those 
not plainly visible are known to his "intimates;” (2) even if disclosures to a doctor were con
fidential, they would be made regardless of whether a privilege attached, for few people 
would refrain from seeking medical care because of a fear of courtroom disclosure; (4) the 
injury to the cause of justice generally exceeds the injury to the relation, for in many cases the 
court is denied information known to the public through the patient’s own disclosures. 8 
J. Wigmore, supra note I, § 2380(a).

9 Id. This lack of effect is said to result from two factors: few people are aware of the 
privilege and even fewer contemplate, at the time they seek treatment, legal proceedings in 
which the privilege would be applicable. DeWitt 34-35. It should also be noted that the 
protection afforded to the privacy of the patient is strictly limited, since it applies only to trials 
and not to statements by physicians outside the judicial process where the chances for disclos
ure are infinitely greater. Chafee, supra note 7, at 607.

10 152 N.W.2d 503 (Minn. 1967).

The privilege has nevertheless often been criticized as an impediment 
to the fact-finding process, especially when offensively deployed by the 
patient.' To many, the mere existence of a physician-patient relation
ship does not outweigh the value of full disclosure of evidence? In 
fact, it is argued that there is no significant difference in the extent to 
which one avails himself of a doctor’s services in those states having the 
privilege and those without it.9 10

In State v. Fontana™ the defendant had pleaded not guilty by reason 
of insanity to a murder charge. In support of his insanity defense, Fon
tana produced the testimony of four doctors who "had examined or 
treated him previously.” When the state presented the adverse testi
mony of a fifth doctor who had attended the defendant while he was 
confined for "safekeeping and treatment” in a state hospital, Fontana 
invoked the physician-patient privilege. Upon appeal of the trial court’s 
admission of this testimony into evidence, the Minnesota Supreme Court
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upheld Fontana’s invocation of the privilege, ruling that the defendant’s 
use of the testimony of the four doctors did not waive his privilege with 
respect to the fifth.11

11 Id. at 507.
12 The Supreme Court of Oregon has held that the privilege did not apply in criminal 

cases even though the law of evidence in civil cases, which recognized the privilege, applied 
by statute to criminal cases. That court stated that “the dubious benefit provided by throwing 
the veil of privilege over the patient-physician relationship is outweighed in criminal pro
ceedings by the advantage to the public secured by the efficient administration of criminal 
justice which is obtained by permitting the introduction of competent and relevant evidence 
which the physician can give about his patient.” State v. Betts, 235 Ore. 127, 140-41, 384 
P.2d 198, 205 (1963).

13 State v. Bounds, 74 Idaho 136, 258 P.2d 751 (1953); Commonwealth v. Edwards, 318 
Pa. 1, 178 A. 20 (1935); State v. Dean, 69 Utah 268, 254 P. 142 (1927). For a general dis
cussion of the applicability of the privilege in criminal cases, see Annot., 7 A.L.R.3d 1458- 
69 (1966).

14 In Kansas the privilege only applies to prosecutions for misdemeanors. Kan. Stat. Ann. 
§ 60-427(b) (1964). West Virginia restricts the privilege to justice of the peace practice. 
Mohr v. Mohr, 119 W. Va. 253, 193 S.E. 121 (1937).

15 Under North Carolina procedure a judge may compel disclosure over a claim of priv
ilege where he finds it would be in die interests of justice to do so. N.C. Gen. Stat. § 8-53 
(1953). In the District of Columbia the privilege is in effect waived when the insanity de
fense is raised. D.C. Code Ann. § 14-307(b)(2) (1967).

16 A licensed physician or surgeon shall not, without the consent of his patient, be al
lowed to disclose an}' information or any opinion based thereon which he acquired 
in attending the patient in a professional capacity, . . . and no oral or written waiver 
of the privilege hereinbefore created shall have any binding force or effect except 
that the same be made upon the trial or examination where the evidence is offered or 
received.

Minn. Stat. Ann. § 595.02(4) (1947). The statute has been amended to include dentists. 
Id. (Supp. 1967).

17 In Ostrowski v. Mockridge, 242 Minn. 265, 65 N.W.2d 185 (1954), the court held 
that the plaintiff in an action for personal injuries did not waive the privilege as to a doctor 
who had treated her after the accident by introducing at trial the testimony of other doctors 
who had subsequently treated her.

is 152 N.W.2d at 506.

It has often been asserted that since the interest of justice in attain
ing truth is more vital in criminal cases, the privilege should be restricted 
in these instances.12 Consequently, some states have limited the avail
ability of the privilege to civil cases13 or lesser crimes,14 or have estab
lished liberal waiver provisions.1“ On the other hand, it has also been 
argued that, although the quest for truth may be more vital, safeguards 
must be established for the criminal defendant.

Minnesota, along with most states, allows the privilege in both civil 
and criminal cases.16 After relying upon a Minnesota civil case which 
upheld use of the privilege in a similar factual pattern,17 the 'Fontana 
court reasoned that even stricter safeguards would be necessary in a crim
inal case, since here the privilege "has its roots in constitutional deriva
tions.”18 By attempting to ground its ruling on constitutional considera-
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tions,19 20 however, the court has confused the relationship between the 
privilege against self-incrimination and that of physician-patient.

19 The Minnesota constitution and the U.S. Constitution were cited. The protection 
against self-incrimination is virtually the same in both constitutions.

20 Competency and responsibility are distinct concepts. The test for competency is usually 
whether the accused can understand the nature of the proceedings against him and assist in 
his defense. Responsibility involves considerations of insanity at the time of the alleged crime 
and is determined by such tests as the M’Naghten rule or the Durham rule. See Lyles v. 
United States, 103 U.S. App. D.C. 22, 254 F.2d 725 (1957), cert, denied, 356 U.S. 961 (1958).

21 See State v. Hathaway, 161 Me. 255, 269, 211 A.2d 558, 566 (1965). See generally 
Danforth, Death Knell for Pre-Trial Medical Examination? Privilege Against Self-Incrim
ination, 19 RUTGERS L. Rev. 489 (1965); Note, Pre-Trial Mental Examination and Commit
ment: Some Procedural Problems in the District of Columbia, 51 Geo. L.J. 143 (1962).

22 Objections of seif-incrimination have not often prevailed, especially where there has 
been a state statute providing for mental examinations. See 5 WHARTON’S CRIMINAL Law 
and Procedure § 2024 (R. Anderson ed. 1957). But see French v. District Court, 153 Colo. 
10, 384 P.2d 268 (1963).

Nonetheless there is a growing awareness of the issue. One solution would be a bifurcated 
trial, providing for separate hearings on the issues of guilt and sanity. In this way informa
tion acquired during a mental examination would not enter the guilt phase to the potential 
detriment of the accused’s right against self-incrimination; it would, however, be admissible at 
the sanity trial. See generally Louisell & Hazard, Insanity as a Defense: The Bifurcated 
Trial, 49 Calif. L. Rev. 805 (1961). For a discussion of the failures of a bifurcated trial 
when the only defense is insanity, see Note, Pre-trial Mental Examination and Commitment, 
supra note 21.

23 See State v. Emerson, 266 Minn. 217, 123 N.W.2d 382 (1963); State v. Riggle, 76 
Wyo. 1, 298 F.2d 349 (1956); DeWitt 110. 3 F. Wharton, supra note 1, § 818; 8 J. 
WIGMORE, supra note 1, § 2382; note 3 supra.

Issues of self-incrimination may arise when a court orders a mental 
examination of the defendant in order to determine his competency to 
stand trial or his mental responsibility at the time of the alleged crime.'0 
In such an instance the examination could bring forth information re
lating to the commission of the physicial act which, when offered at 
trial, would violate the accused’s right against self-incrimination.21

Although self-incrimination may be a valid issue in these situations,2' 
the physician-patient privilege certainly is not. Since the doctor’s role is 
only one of examining, rather than treatment, the statutory privilege 
has no application. A physician-patient relation of the type contem
plated by the privilege does not exist.23

A separate problem arises when, in addition to a compulsory exam
ination, compulsory treatment is ordered. This, in effect, is what oc
curred in Fontana when the defendant was committed to a state mental 
hospital for treatment until he was competent to stand trial. Under 
such circumstances both the physician-patient and self-incrimination priv
ileges may be applicable. Since a therapeutic relationship did exist in 
Fontana, the physician-patient privilege arose. It can further be argued 
that the self-incrimination privilege would also be applicable to informa
tion obtained from the defendant during the compulsory examination-, 
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when both treatment and examination are present, it is impossible to 
separate physician-patient meetings for treatment from sessions which 
might reveal information leading the doctors to determine the patient 
is competent.

The Fontana court, however, failed to articulate the distinction be
tween the proper application of the two privileges. In not resolving the 
ambiguity which it created, the court put forth a possibly valid considera
tion, self-incrimination, but did so in the wrong context, thus raising the 
physician-patient privilege to a constitutional level.24

24 The danger in this approach is two-fold. Because of alleged constitutional considera
tions, application of the physician-patient privilege may become more stringent and any waiver 
of it unlikely. See Miranda v. Arizona, 384 U.S. 436 (1966); Johnson v. Zerbst, 304 U.S. 
458 (1938).

In addition, the traditional notion of self-incrimination may be expanded under the guise 
of the physician-patient privilege. The self-incrimination privilege alone does not bar real 
as opposed to testimonial evidence. Schmerber v. California, 384 U.S. 757 (1966). How
ever, when the self-incrimination privilege is construed as a basis for the physician-patient 
privilege, real evidence could be barred. This would occur when a doctor’s testimony related 
not to conversations with the defendant but to the defendant’s physical attributes.

25 Set? note 16 supra.
26 Under similar circumstances where the testimony of one physician has been introduced, 

courts have found a waiver as to other physicians who treated him. E.g., People v. Givans, 83 
Ill. App. 2d 423, 228 N.E.2d 123 (1967); State v. Burchett, 302 S.W.2d 9 (Mo. 1957). See 
also DeWitt 432-33.

27 An alternative approach would have been to construe the privilege narrowly, finding a 
waiver, since the statute is in derogation of the common law. But see Polin v. St. Paul Union 
Depot Co., 159 Minn. 410, 199 N.W. 87 (1924); Kime v. Niemann, 64 Wash. 2d 394, 391 
P.2d 955 (1964).

28 See Johnson v. Zerbst, 304 U.S. 458, 464 (1938).

The Minnesota statute provided that "no oral or written waiver of 
the privilege hereinbefore created shall have any binding force or effect 
except that the same be made upon the trial or examination where the 
evidence is offered or received.”25 The state contended that Fontana 
had waived the privilege at trial by raising the insanity defense and by 
introducing the testimony of the four doctors who had treated him pre
viously. This interpretation was supported by the argument that there 
was no justification for a rule which permitted a party to introduce the 
testimony of physicians favorable to his case and then assert a privilege 
against another physician whose testimony would not be favorable.

By way of an overly literal approach to the statutory privilege, the 
court rejected the state’s argument,26 pointing out that the legislature had 
not expressly provided for the type of waiver proposed by the state and 
that it would not infer one. Since the privilege was solely a creature 
of statute, the court deferred to the legislature by not engrafting excep
tions to its literal application.2' Any inference of waiver was addition
ally unlikely because of the court’s preoccupation with the traditional 
definition of waiver: the voluntary relinquishment of a known right.28
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It pointed to the defendant’s strenuous objections to the testimony of the 
fifth doctor and his consistent refusal to be examined in order to qualify 
an expert for the state. In this light, the court refused to rationalize an 
implied waiver.29 30

29 The literal notion of waiver should not be accepted without resort to examination. It 
is at best a fiction which if strictly applied would never occur. The opposite is in fact true, 
for courts do "find a waiver” by looking to the acts of a part}’ claiming a privilege. If they 
are such that fairness requires that the privilege no longer exist, a waiver will be inferred even 
over mental reservations and express protestations of one so claiming. DeWitt 345-46; 8 
J. Wigmore, supra note 1 §§ 2327, 2388; cf. Note, Waiver of the Privilege Against Self 
Incrimination, 14 Stan. L. Rev. 811 (1962).

A primary factor influencing the court’s decision was a basic sympathy with the policy be
hind the privilege, particularly in the context of treatment for mental illness. Support for 
this special emphasis on mental patients is clearly evident in the court’s approving quotation 
of Taylor v. United States', "in regard to mental patients, the policy behind such a statute is 
particularly clear and strong. Many physical ailments might be treated with some degree of 
effectiveness by a doctor whom the patient did not trust, but a psychiatrist must have his 
patient’s confidence or he cannot help him.” 95 U.S. App. D.C. 373, 376, 222 F.2d 398, 401 
(1955). The court regarded this as the leading authority on the issue though it did not ac
knowledge that the result in the case had been changed by statute. The statutory privilege in 
the District of Columbia was amended to exclude its application in a criminal action where 
the defense of insanity is raised. D.C. Code Ann. § 14-307 (b)(2) (1967); Parker v. United 
States, 98 U.S. App. D.C. 262, 235 F.2d 21 (1956).

There may arguably be more justification for the existence of the privilege where psycho
therapy is involved. One comment, applying Wigmore’s four criteria, supra note 8, has con
cluded that the privilege is necessary where the physician is a psychotherapist because “like 
the confessional, psychotherapy by its very nature is worthless unless the patient feels assured 
from the outset that whatever he may say will be forever kept confidential.” Note, Confi
dential Communications to a Psychotherapist: A New Testimonial Privilege, 47 Nw. U.L. 
Rev. 384, 386-87 (1952).

Some states, recognizing a need for secrecy in such a relationship, have enacted a psychia
trist or psychotherapist-patient privilege. Cal Evid. Code Ann. § 1023 (West 1966); CONN. 
Gen. Stat. Ann. § 52-146a (Supp. 1966); Md. Ann. Code art. 35 § 13A (Supp. 1967). 
However, in California and Maryland it does not apply to a criminal defendant who raises 
the issue of his sanity at trial.

30 The four doctors who treated him were consulted by Fontana prior to the murder. In 
each case Fontana complained of physical ailments and in each case the physicians found no 
physical problems but instead found him to be a severe hypochondriac. Telephone interview 
with Stewart R. Perry, Counsel for Fontana, April 1, 1968.

31 The clearest case of waiver occurs when the patient consults the physicians for treatment 
of the same illness. If effective treatment requires full disclosure to each doctor, it follows 
that each of several doctors treating a patient for the same illness will have all the relevant in
formation. Calling any of them to the stand would allow all relevant information to be 
elicited.

In not finding waiver the Fontana court disregarded the purpose of 
the statute. If the legislature intended to foster and protect a thera
peutic relationship by preventing disclosure of embarrassing information, 
this purpose is obviously not fulfilled by preventing one physician from 
testifying for the state on grounds of privilege when the defense has 
already disclosed the judgments of four doctors'10 pertaining to the ill
ness at issue.31 Once disclosure of so much personal information has 
been made, the reason for the privilege no longer exists. This is espe
cially true when the "embarrassing secret” the state wishes to reveal is
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that the defendant is sane. The more sensible rule is that when the pa
tient makes public the nature of his ailment by the testimony of one or 
more physicians, he gives up his statutory privilege as to others who have 
treated him for the same illness.32 Considerations of procedural fairness 
require that when disclosure has gone so far, the immunity no longer 
exist.33

1 Two types of public health services are in existence: government and private. The for
mer include dispensaries, out-patient clinics, and field health stations. The latter include in- 
plant health services and certain community health services. From 1950-1965 the expendi
tures of each more than doubled and today more than $2 billion is being spent for public 
health treatment. Bureau of the Census, Statistical Abstract of the United States 
70 (1967).

As a result of Fontana, an unfortunate precedent may have been set. 
The court, while acknowledging that the result would probably be the 
same upon retrial,34 deemed the privilege to be so important that due 
process required reversal. In so doing, it gave added weight to a statu
tory privilege of dubious value. By not inferring a waiver, even under 
the most extreme circumstances, and by giving greater significance to 
the physician-patient privilege in a criminal case because of constitu
tional roots which do not in fact exist, the Fontana court fortified an 
obstacle in the fact-finding process.

32 DeWitt 433. C/. Walder v. United States, 347 U.S. 62 (1954); Mathis v. Hilder
brand, 416 P.2d 8 (Alaska 1966). See also People v. Givans, 83 Ill. App. 2d 423, 228 N.E.2d 
123 (1967); State v. Burchett, 302 S.W.2d 9 (Mo. 1957).

33 8 J. Wigmore, supra note 1, § 2388.
34 152 N.W.2d at 507 (1967). The court was justified in this opinion, since testimony 

at the first trial revealed that immediately after the shooting, Fontana went to a church and 
confessed the crime to the pastor. At trial the pastor testified Fontana "knew he did it. There 
was no question about that because he said so.” He also said in his own judgment he thought 
the defendant knew it was wrong. Id. at 505. Thus both elements of the M’Naughten rule 
for determining insanity, applicable in Minnesota, were in evidence. This statement was 
made doubly persuasive by the fact the testimony of the four doctors on behalf of Fontana was 
at best inconclusive.

DRUG MANUFACTURERS, PUBLIC CLINICS,
AND THE DUTY TO WARN

Davis v. Wyeth Labs., Inc. (9th Cir. 1968)

Medical practice in the United States is increasingly becoming a pub
lic function. The typical medical "consumer” no longer is merely a pur
chaser of drugs from a pharmacist or a seeker of treatment from a private 
physician; quite often he is now the client at a public health clinic.1
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These clinics, while of obvious benefit,2 can only provide a client with 
impersonal, mass treatment and very generalized protection. To insure 
greater protection for the public service recipient, the Ninth Circuit has 
recently imposed new duties on drug manufacturers who supply public 
clinics.3

2 Community health centers and clinics have been developed in the United States to meet 
emerging needs and provide "patient care services (diagnostic, therapeutic and restorative), 
disease control activities, mental health services, specific restorative services, health services 
for mothers and children . . . and medical social services.” National Commission ON 
Community Health Services, Report of the Task Force on Health Care Facili
ties 36 (1967). Today, there is a great need for public clinics to service the "poor, disabled, 
chronically ill, aged, industrial workers, mothers, and children.” See Metzler, Public Health 
in a Troubled World, 56 Am. J. OF Pub. Health 161, 164 (1966). See also Yerby, The 
Disadvantaged and Health Care, 56 AM. J. OF PUB. HEALTH 9 (1966).

s Davis v. Wyeth Labs., Inc., CCH Prods. LlAB. Rep. 5 5908, at 8219 (9th Cir. 1968) 
[hereinafter cited as PRODS. L.R.].

Id. at 8220 (district court decision unreported).
5 Prods. L.R. g 5908, at 8219 (9th Cir. 1968).
0 Id. at 8227.
7 Prosser, The Fall of the Citadel (Strict Liability to the Consumer), 50 MINN. L. REV. 

791, 804-05 (1966); Traynor, The Ways and Meanings of Defective Products and Strict 
Liability, 32 Tenn. L. Rev. 363, 365 (1965). In a landmark opinion, Justice Traynor estab
lished the rationale for strict liability:

[It is] clear that the liability is not one governed by the law of contract warranties 
but by the law of strict liability in tort. . . .

The purpose of such liability is to insure that the costs of injuries resulting from 
defective products are borne by the manufacturers that put such products on the mar
ket rather than by the injured persons who are powerless to protect themselves. Sales 
warranties serve this purpose fitfully at best.

Acting under a license to sell Sabin Type III polio vaccine, Wyeth 
Laboratories sent an agent into Idaho to coordinate an immunization 
drive and administer, in conjunction with local medical authorities, pub
lic clinics from which pharmacists would dispense the oral vaccine. Af
ter the campaign began, reports from the Surgeon General of the United 
States indicated that the Type III vaccine might cause polio in adults; 
consequently, it was recommended that the pills be administered only to 
children. Wyeth’s agent transmitted these findings to the local officials, 
but the company’s advertising campaign, ignoring this new information, 
continued unabated. The vaccine was dispensed to adults without any 
accompanying warning. Plaintiff Davis, an adult encouraged by the 
advertisements, took the pills and thirty days later contracted paralytic 
polio. Wyeth contended that by warning the health officials and plac
ing excerpts from the Surgeon General’s Report in each bottle, it had 
fulfilled its duty to warn of known dangers. Reversing the Idaho dis
trict court,4 5 * 7 the Ninth Circuit, in Davis v. Wyeth Labs., lnc.,° held that 
in mass distributions of a dangerous drug, the user must be afforded an 
opportunity to assess the dangers in taking it; the manufacturer therefore 
had a duty to warn of all known risks.0 Responding to the urgings of 
leading commentators,' the Davis court applied the doctrine of strict lia-
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bility rather than outmoded warranty principles, holding that since any 
differences between the two doctrines were largely semantic, strict lia
bility could always be used in place of the more difficultly proved im
plied warranty of merchantability or fitness.8

Greenman v. Yuba Power Prods., Inc., 59 Cal. 2d 57, 63-64, 377 P.2d 897, 901, 27 Cal. Rptr. 
697, 701 (1963).

8 Prods. L.R. at 8223. See Lewis v. Baker, 243 Ore. 317, 413 P.2d 400 (1966); Keeton, 
Products Liability—The Nature and Extent of Strict Liability, 1964 U. III. L.F. 693, 697. 
Cf. Cochran v. Brooke, 243 Ore. 89, 409 P-2d 904 (1966).

9 President Johnson has designated a special assistant to oversee problems in the area of 
consumer affairs. The first appointee was Assistant Secretary of Labor Esther Peterson, whom 
the President charged with providing a voice for the consumer that is "loud, clear, uncom
promising and effective. . . . [TJhe American consumer’s interests—so clearly identified with 
the public interest—will be directly represented in the White House.” N.Y. Times, Jan. 4, 
1964, at 13, col. 4.

10 E.g., Helene Curtis Indus., Inc. v. Pruitt, 385 F.2d 841, 849 (5th Cir. 1967), cert, denied, 
36 U.S.L.W. 3440 (U.S. May 20, 1968); Sterling Drug, Inc. v. Cornish, 370 F.2d 82 (8th Cir. 
1966). Many articles have criticized the inadequacies in the contractual approach to consumer 
protection. See, e.g., Cowan, Some Policy Bases of Products Liability, 17 STAN. L. Rev. 1077 
(1965); Traynor, supra note 7.

11 Restatement (Second) of Torts § 402A (1965).
12 Courts of more than 30 states have adopted the section in whole or in part. For a list, 

see Note, Products Liability and Section 402A of the Restatement of Torts, 55 Geo. L.J. 286, 
287 n.7-8 (1966). Comment c of die Restatement sets out the modern orientation toward 
products liability with its emphasis upon consumer protection: "(PJublic policy demands that 
the burden of accidental injuries caused by products ... be placed upon those who market 
them, and be treated as a cost of production . . . and that the consumer of such products is en
titled to the maximum of protection at the hands of someone, and the proper persons to afford 
it are those who market the products.” RESTATEMENT (SECOND) OF TORTS § 402A, com
ment c (1965).

13 Restatement (Second) of Torts § 402A, comment k (1965).
14 See, e.g., McLeod v. W.S. Merrell Co., 174 So. 2d 736, 739 (Fla. 1965) (Mer/29 cannot 

be absolutely safe but justified marketing); Keeton, Some Observations About the Strict Lia
bility of the Maker of Prescription Drugs: The Aftermath of Mer/29, 56 CALIF. L. Rev. 149 
(1968).

15 Restatement (Second) of Torts § 402A, comment k (1965).
16 Yarrow v. Sterling Drug, Inc., 263 F. Supp. 159 (D.S.D. 1967). In this recent memo

randum decision the chief judge applied comment k, reasoning that because Sterling "knew

With consumer protection an increasingly acknowledged national 
goal,9 courts have more readily ignored the privity doctrine which once 
insulated manufacturers from liability to consumers.10 11 Employing a 
strict liability rationale, courts now hold manufacturers liable for prod
ucts sold "in a defective condition unreasonably dangerous to the user or 
consumer . . . .”X1 Inspired by Section 402A of the Restatement of Torts, 
this approach has been responsible for a near revolution in products lia
bility law.12

Subsumed within the general definition of "defective condition” are 
those products which, because of the "present state of human knowl
edge,” are unavoidably unsafe for their intended use.13 Drugs, especially 
those which are new or experimental, are often placed in this category14 15 
and both the Restatement10 and the courts16 have recognized the need
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to warn of known dangers. This duty can ordinarily be met by proper 
labeling or notice to doctors.17 In the typical situation, a patient is ei
ther prescribed drugs, receives them directly from his physician, or buys 
over-the-counter nonprescription drugs from his pharmacy. With pre
scription drugs the physician, on behalf of his patients, ultimately weighs 
the benefits of the drug against its detriments.18 In such circumstances, 
a warning by the drug company to the doctor is sufficient. For non
prescription drugs bought directly by the user in a pharmacy, a clear 
warning of the potential danger placed on each bottle by the manufac
turer serves the same purpose.19 The user sees the bottle and has the 
opportunity to assess the relative benefits of the drug.

or had reason to know that some persons would be injured by the drug’s side effects,” it had 
a duty to warn of these dangers. Id. at 162.

17 Love v. Wolf, 236 Cal. App. 2d 378, 38 Cal. Rptr. 183 (1944) (warning a doctor is 
sufficient); Magee v. Wyeth Labs., Inc., 214 Cal. App. 2d 340, 29 Cal. Rptr. 322 (1963) 
(same); Kaspirowitz v. Schering Corp., 70 N.J. Super. 397, 175 A.2d 658 (1961) (proper 
labeling sufficent). See generally CCH Prods. Liab. Rep. 5 1810, at 1592 (1966).

18See, e.g., Love v. Wolf, 236 Cal. App. 2d 378, 38 Cal. Rptr. 183 (1964); Magee v. 
Wyeth Labs., Inc., 214 Cal. App. 2d 340, 29 Cal. Rptr. 322 (1963) (drug for mental patients); 
Perlmutter v. Beth David Hosp., 308 N.Y. 100, 123 N.E.2d 792 (1954) (blood transfusions). 
Recent courts holding drug companies liable for failure to warn users of known dangers have 
stated that this duty is met when doctors are so notified. See Sterling Drug, Inc. v. Cornish, 
370 F.2d 82 (8th Cir. 1966) (arthritis drug’s potential to blind); Yarrow v. Sterling Drug, 
Inc., 263 F. Supp. 159 (D.S.D. 1967) (arthritis drug); Toole v. Richardson-Merrell, Inc., 60 
Cal. Rptr. 398 (Dist. Ct. App. 1967)(Mer/29).

19 A recent case held Parke Davis free from liability when it warned doctors about one 
prescription drug’s danger. But the court went on to say that ”[a]n entirely different rule 
would be applicable in connection with drugs sold over the counter to anyone who asked for 
them.” Stottlemire v. Cawood, 213 F. Supp. 897, 899 (S.D.N.Y. 1963). See Kaspirowitz v. 
Schering Corp., 70 N.J. Super. 397, 175 A.2d 658 (1961) (warranty on bottle sufficient); 
Charles Pfizer & Co. v. Branch, 365 S.W.2d 832 (Tex. Civ. App. 1963)(adequate warning on 
bottle would prescribe antidote).

20 PRODS. L.R. at 8226. Courts have held manufacturers liable on theories ranging from 
negligence to strict liability for injuries caused by their drugs when relatively few people 
faced potential injury from their use. E.g., Gerkin v. Brown & Schler Co., 177 Mich. 45 
(1913) (sure to injure some user); Reynolds v. Sun Ray Drug Co., 135 N.J.L. 475, 52 A.2d 
666 (Ct. Err. 1947)(very small portion of users); Zirpola v. Adam Hat Stores, Inc., 122 N.J.L. 
21, 4 A.2d 73 (Ct. Err. 1939) (small portion affected). But see Stottlemire v. Cawood, 213 
F. Supp. 897 (S.D.NY ,1963)(danger of being injured was 1/800,000).

When a clinic dispenses drugs to the public, however, the user does 
not see any printed warning which may have accompanied the bottle, 
nor does a physician personally prescribe the pharmaceutical. In such 
situations, ordinary warning methods will not necessarily alert the sus
ceptible user.

The Davis court employed section 402A to show that the Sabin vac
cine was unavoidably unsafe as packaged and thereby necessitated a 
warning. It held that a risk of polio as small as one in a million might 
create liability in the manufacturer of a vaccine.20 The court concluded 
that only the user, in deciding whether to take the polio vaccine, could
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balance the drug’s usefulness with its potentialities of harm.“1 While 
there was only a slight chance that an adult would suffer aftereffects 
from the vaccine, those effects were so serious, and the corresponding 
benefits so slight,“’2 that the plaintiff definitely should have been fully 
informed of the vaccine’s dangers.21 22 23 Wyeth Laboratories had warned 
the officials and the clinic of the possible dangers,24 25 but because of the 
impersonal nature of the clinic, these warnings never reached the user, 
who had no opportunity to make a knowledgeable choice. The Ninth 
Circuit held that under these circumstances the failure to provide the 
consumer with this essential information rendered the vaccine unreason
ably dangerous.20

21 PRODS. L.R. at 8227. See Carmen v. Eli Lilly & Co., 109 Ind. App. 76, 32 N.E.2d 729 
(1941). The Indiana court held that "decedent, with his knowledge of the horrors of hydro
phobia on the one hand and the relatively small danger shown by the pamphlet to be possible 
from the use of the vaccine . . . decided to take the treatment.” Id. at 81; 32 N.E.2d at 732.

22 A special report indicated that adults would have less than one chance in a .million of 
contracting the disease without taking any vaccine. Since the Surgeon General indicated that 
the Sabin vaccine would cause paralysis in less than one out of every million adults who took 
it, the benefit to be gained from the vaccine seems non-existent. PRODS. L.R. at 8226.

22 Id. at 8227.
24 Immediately after reading a newspaper account of the Surgeon General’s Report, Wy

eth’s agent notified the medical society. The society confirmed the information by calling 
the Surgeon General’s Office directly. Wyeth then placed a printed insert containing excerpts 
from the report in each bottle of one hundred doses which it sold to the society. No effort 
was made, however, to inform the dispensing pharmacists or the vaccine’s users of even the 
existence of this report. Id. at 8222.

25 Id. at 8227.
26 Id. at 8227. In a recent case, the Fifth Circuit held that a nonprofessional user of a 

hair dye was not an "intended user”; thus, the manufacturer did not have a duty to directly 
warn her of its dangers. Helene Curtis Indus., Inc. v. Pruitt, 385 F.2d 841 (5th Cir. 1967), 
cert, denied, 56 U.S.L.W. 3440 (U.S. May 20, 1968).

This "intended use” doctrine has been used by courts to deny recovery when the product 
would ordinarily be safe, but injury results from unusual use or the personal idiosyncracies of 
the consumer. These courts hold the manufacturer entitled to the assumption that the chattel 
will be put to a normal use by a normal user. E.g., Merrill v. Beaute Vues Corp., 235 F.2d 
893, 897-98 (10th Cir. 1956); Bennet v. Pilot Prods. Co., 120 Utah 474, 235 P.2d 525 (1951); 
Walstrom Optical Co. v. Miller, 59 S.W.2d 895 (Tex. Civ. App. 1933); W. PROSSER, TORTS 
503 (2d ed. 1955).

Faced with mass distributions of polio vaccine, however, the Davis court encountered no 
difficulty in allowing plaintiff to recover as an intended user. Under such circumstances, the 
court felt that every user was an intended one and the laboratory had a general duty to warn 
all consumers of the vaccine’s dangers. PRODS. L.R. at 8227.

27 The general duty to warn all users of the risks in a manufactured product has been well 
established. See, e.g., Walton v. Sherwin-Williams Co., 191 F.2d 277 (8th Cir. 1951); Cani- 
fax v. Hercules Powder Co., 237 Cal. App. 2d 44, 46 Cal. Rptr. 552 (1965). This duty can

After additionally finding that the plaintiff had been a foreseeable 
user of the vaccine,26 27 the court had seemingly established all of the ele
ments necessary to sustain a strict liability case against Wyeth Labora
tories. The vaccine, though faultlessly made, became unreasonably dan
gerous when placed in the hands of a foreseeable user without a suitable 
warning.21 Nevertheless, the court felt it necessary to discuss one further
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point before allowing the plaintiff to recover from the manufacturer. 
According to the court, Wyeth had done more than simply neglect to 
give a necessary warning—it had also taken an active role in organizing 
the clinic and advertising the vaccine.28 Courts and commentators have 
indicated that such campaigns can create liability in the manufacturer 
without any need to resort to the doctrine of strict liability.2 30“ Employing 
such varied rationales as negligence,20 deceit,31 implied warranty,32 33 or 
strict liability, courts have found that through such advertising, the man
ufacturer had, with fault,23 induced consumers to purchase his product 
and thereby subjected himself to liability.34 Not only did this "fault”

be met only by a warning given in such a manner that the actual user of the product is fully 
aware of its potential danger. See, e.g., Helene Curtis Indus., Inc. v. Pruitt, 385 F.2d 841 (5th 
Cir. 1967), cert, denied, 36 U.S.L.W. 3440 (U.S. May 20, 1968) (hair dye); Carmen v. Eli 
Lilly & Co., 109 Ind. App. 76, 32 N.E.2d 729 (1941) (rabies vaccine). Unless the warning 
is specific enough and actually gets to the ultimate user of the product, the consumer cannot 
be said to understand the risk and assume it. Traynor, supra note 7, at 371. See also RESTATE
MENT (Second) of Torts § 402A, comment j (1965).

28 Wyeth’s salesman managed the campaign for the Idaho Falls Medical Society. A spe
cialist in conducting these campaigns, he furnished books, set forth procedures for running the 
clinics, arranged for the printing of posters, prepared promotion letters, immunization cards, 
and general advertising matter, and organized meetings promoting the taking of the Sabin III 
vaccine. No mention was made in any of these materials or meetings of the vaccine’s poten
tial dangers. PRODS. L.R. at 8222.

29 See, e.g., Pritchard v. Liggett & Myers Tobacco Co., 295 F.2d 292, 300 (3d Cir. 1961) 
(advertisements induced smoking); Garthwait v. Burgio, 153 Conn. 284, 216 A.2d 189 
(1965) (advertisements induced user to buy hair dye). Such campaigns produce a "merchan
dising juggernaut,” a manifestation appropriate to a "mass-producing, mass-marketing and 
mass-advertising culture” and modern courts recognize this when they "lighten the burden of 
the plaintiff injured by defective products.” Cowan, supra note 10, at 1086-92.

30 E.g., Pritchard v. Liggett & Myers Tobacco Co., 295 F.2d 292, 299 (3d Cir. 1961) (duty 
to warn user of consequences of smoking); see Hopkins v. E.I. DuPont de Nemours & Co., 
199 F.2d 930 (3d Cir. 1952) (duty to warn user of premature explosives danger); Braun v. 
Roux Distribution Co., 312 S.W.2d 758 (Mo. 1958) (duty to warn user of ingredient in hair 
dye).

31 The Restatement sets out a basis for and action in deceit predicted upon a failure to 
warn: "One engaged in the business of selling chattels who, by advertising, labels, or otherwise, 
makes to the public a misrepresentation of a material fact... is subject to liability for physical 
harm to a consumer of the chattel caused by justifiable reliance upon the misrepresentation 
....” Restatement (Second) of Torts § 402B (1965).

In a recent action brought in California, a user developed cataracts through treatment by a 
drug for arteriosclerosis. The court set out a similar rationale for an action in deceit, holding 
that "the party making the representations had superior knowledge regarding the subject mat
ter of his representations, and the other party [was] so situated that he [could] reasonably 
rely on the supposed superior knowledge or special information . . . .” Toole v. Richardson- 
Merrell, Inc., 60 Cal. Rptr. 398, 411 (Dist. Ct. App. 1967) (emphasis added).

32 Green v. American Tobacco Co., 154 So. 2d 169 (Fla. 1963) (cigarettes caused cancer).
33 A suggestion has been made by one commentator that the courts are actually using 

"fault substitutes.” Wegman, Cigarettes and Health: A Legal Analysis, 51 Corn. L.Q. 678, 
710-11 (1966). Such substitutes are necessary because courts are still reluctant "to reject some 
types of fault as the basis for compensating injured consumers.” Boshkoff, Some Thoughts 
About Physical Harm, Disclaimers and Warranties, 4 B.C. Ind. & COM. L. REV. 285, 293 
(1963).

34 Two articles have suggested that this type of reasoning was the basis for § 402A. Wade,
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by Wyeth facilitate the Ninth Circuit’s holding, but it also substantially 
limited the breadth of the court’s original position on warnings. Hence, 
it is probable that future courts will hesitate to apply the strict warning 
test without a concomitant showing of fault.

Today, with a national campaign for mass vaccinations and distribu
tions of preventive medicine,30 the warning required in a clinical situa
tion is significant. Clinics are dispensing oral contraceptives, flu vac
cine, tetanus antitoxin, measles and polio vaccine, each with definite risks 
involved.35 36 While the Davis case might be considered a first step in 
the direction of absolute liability, it is clear that the holding of the court 
falls far short of such an extension. Instead, the manufacturer of these 
drugs, in order to protect himself, would only have to insure that the 
ultimate user had a reasonable opportunity to weigh all risks before tak
ing the drug. While the court did not indicate how Wyeth could have 
adequately satisfied this duty, it intimated that pamphlets, posters in the 
clinics, signed releases, or advance men might be satisfactory.3' What 
it failed to consider, however, was the economic impact of its warning 
requirements on a field in which experimentation is costly but neces
sary.38 39 Moreover, the court failed to analyze the ramifications of its 
decision on clinics, where the lower economic classes have much to gain 
through low cost protection.30 Should the suggested means of warning 
prove inadequate in a mass distribution context,40 drug manufacturers

Strict Tort Liability of Manufacturers, 19 Sw. L.J. 5, 15 (1966); Note, Products Liability, 
supra note 12, at 305 n.107, 323 (1966); see CCH Prods. Liab. Rep. J 4290, at 4056 (1966).

35 In New York State, for example, a campaign is being waged for mass vaccinations 
against polio, diptheria, whooping cough, tetanus, and smallpox. Rockefeller, The Effective 
Use of Our Resources, Governmental and Private, 55 Am. J. OF Pub. Health 1779-80 
(1965).

36 Litigation is in progress over the possibility that the oral contraceptive, Enovid, caused 
heart damage in the user. The cause of action claims that the drug company and the govern
ment licensing body failed to order adequate warnings of the drug’s dangers to accompany 
the product. Meyer v. G.D. Serie & Co., 41 F.R.D. 290 (E.D.N.Y. 1966) (motion for discov
ery granted). The new influenza vaccine has been reported to cause chills and fever in from 
6 to 33% of those innoculated. Time, March 8, 1968, at 54.

37 PRODS. L.R. at 8227. In discussing means by which the drug company might warn the 
user of the drug Arelen’s side effects, a district court chief judge suggests that the most "sig
nificant” way would be for the drug company to use "detail men” to orally warn the user. 
Yarrow v. Sterling Drug Co., 263 F. Supp. 159, 163 (D.S.D. 1967) (users were doctors). 
Since in Davis the general public were the users, posters at noticeable places or signed waivers 
might provide the necessary warning and place the consumer on notice.

38 Professor Page Keeton has written two articles warning of the inhibiting influence that 
strict liability might have on the development of new products, especially in the pharma
ceutical field. Keeton, Products Liability—Some Observations About Allocation of Risks, 
64 Mich. L. Rev. 1329,1333,1347 (1966); Keeton, supra note 8, at 697.

39 See note 2 supra and accompanying text.
40 Releases, pamphlets, and posters in clinics may still not provide sufficient notice to those 

in the urban ghettos and depressed rural areas who are semiliterate and completely illiterate. 
The Supreme Court has often indicated how difficult it is to make an intelligent waiver. E.g.,
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might hesitate to supply low cost vaccines to public clinics, and the 
court’s effort at consumer protection might well become a destructive 
influence on the broad public policy seeking to assure low cost health 
care for all persons. By framing its decision within a fault doctrine, the 
Davis court has mitigated this harsh result for the moment. Additional 
protections for the consumer will await future factual situations. Thus, 
a higher risk situation might cause another court to feel less constrained 
to rely upon a fault doctrine in extending a drug manufacturer’s duty 
to warn all his potential consumers.
Miranda v. Arizona, 384 U.S. 436 (1966); Johnson v. Zerbst, 304 U.S. 458 (1938). In a 
landmark decision, the Supreme Court of New Jersey held a disclaimer clause in an adhesion 
contract unconscionable and the waiver invalid. Henningsen v. Bloomfield Motors, Inc., 32 
N.J. 358, 161 A.2d 69 (I960).

FEDERAL QUESTION ABSTENTION: INAPPLICABILITY
TO UNAVOIDABLE CONSTITUTIONAL ISSUES

Zwickler v. Koota (U.S. 1967)

Abstention is a judge-made doctrine1 2 which provides that a federal 
court having jurisdiction in a case involving the constitutionality of a 
state law may refrain from exercising that jurisdiction until the state has 
had an opportunity to avoid the constitutional question by construing 
its statute." Two recent Supreme Court decisions have nevertheless re
fused to abstain in this situation when faced with "special circumstances” 
demanding the exercise of jurisdiction. In both Baggett v. Bullitt3 and

1 The doctrine was formalized in Railroad Comm’n v. Pullman Co., 312 U.S. 496 (1941). 
The Texas Railroad Commission ordered that sleeping cars could not be operated on any 
railroad in Texas unless the cars were in the charge of an employee having the rank of a Pull
man conductor. This regulation was challenged by the railroad company as unauthorized by 
Texas statutes and violative of the Federal Constitution. Pullman porters intervened on the 
ground that the regulation discriminated against Negroes since the Pullman porters were 
Negro and the conductors white. The Court reasoned that the federal court should not un
necessarily interfere. It was the duty of the Texas Supreme Court to determine initially 
whether the regulation was authorized by the Texas statute. The Court believed that absten
tion was preferable to potential conflict with subsequent state adjudication.

2 See, e.g., Harrison v. NAACP, 360 U.S. 167 (1959); Spector Motor Serv., Inc. v. Mc
Laughlin, 323 U.S. 101 (1944); Railroad Comm’n v. Pullman Co., 312 U.S. 496 (1941).

Abstention may take place under one of several circumstances: unusual diversity cases, 
nonconstitutional federal question cases, and constitutional cases. See Note, Federal-Question 
Abstention: Justice Frankfurter’s Doctrine in an Activist Era, 80 Harv. L. REV. 604 (1967); 
Note, Abstention and Certification in Diversity Suits: "Perfection of Means and Confusion of 
Goals’’, 73 Yale L.J. 850 (1964).

3 377 U.S. 360 (1964). In Baggett, petitioners attacked a Washington state loyalty oath, 
alleging that it infringed first and fourteenth amendment rights and that its language was 
“unduly vague, uncertain, and broad.” Id. at 366.
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Dombrowski v. Pfister,4 the multiple litigation necessary to achieve such 
a construction would have resulted in a chilling effect on certain con
stitutional rights which the statutes infringed? Ztvickler v. Koota1 6 7 8 rep
resents another attempt by the Supreme Court to define the limits of 
this doctrine and to balance the constitutional rights of the petitioners 
against the traditional concept of judicial self-restraint.'

4 380 U.S. 479 (1965). 'Dombrowski involved the Louisiana Subversive Activities and 
Communist Control Law, and the Louisiana Communist Propaganda Control Law. These 
statutes, as those in Baggett v. Bullitt, were alleged to be violative of first and fourteenth 
amendment guarantees of freedom of expression.

5 While in Baggett delay was the primary factor leading to a denial of abstention, in Dom
browski the necessity for multiple litigation and the resultant delay was compounded by the 
state’s use of the statute for political harrassment. 377 U.S. at 378-79; 380 U.S. at 487-88. 
In Baggett the Court contrasted the loyalty-oath situation to a case in which a constitutional is
sue involved the applicability of the statute to a certain person or a defined couse of conduct. In 
the oath situation multiple litigation would have been necessary to protect petitioner’s right, 
while in the other situation a single state court decision would have been sufficient to avoid 
the issue.

6 88 S. Ct. 391 (1967).
7 The Court has clearly expressed this doctrine of self-restraint: "If there is one doctrine 

more deeply rooted than any other in the process of constitutional adjudication, it is that we 
ought not to pass on questions of constitutionality . . . unless such adjudication is unavoid
able.” Spector Motor Serv., Inc. v. McLaughlin, 323 U.S. 101, 105 (1944). Regarding ab
stention as an effective means of judicial self-restraint, the Court in Pullman stated: "[T]he 
federal courts ought not to enter unless no alternative to its adjudication is open. Such con- 
situtional adjudication plainly can be avoided if a definitive ruling on the state issue would 
terminate the controversy.” Railroad Comm’n v. Pullman Co., 312 U.S. 496, 498 (1941). 
For a further discussion of judicial self-restraint, see P. Kauper, Constitutional Law 50- 
56 (1966).

8 No person shall . . . distribute in quantity .. . any handbill ... for another, which 
contains any statement, . . . allegation or other material concerning any political party 
[or] candidate, . . . whether in favor of or against a political party, . . . [or] can
didate, ... in connection with and election of public officers . . . without also print
ing . . . thereon . . . the name and post-office address of the printer .... A violation 
of the provisions of this section shall constitute a misdeameanor.

N.Y. Election Law § 457 (McKinney Supp. 1967).
9 People v. Zwickler, 16 N.Y.2d 1069, 266 N.Y.S.2d 140, 213 N.E.2d 467, rev’g mem. 

(Sup. Ct. App. T., Kings Co. 1965) (unreported).
10 Zwickler v. Koota, 261 F. Supp. 985 (E.D.N.Y. 1966), rev’d, 88 S. Ct. 391 (1967).
11 The court interpreted the Dombrowski decision to require that the "Supreme Court

In Zwickler, a New York supreme court’s reversal of a lower court 
conviction for violation of a penal statute requiring distributors of cer
tain political handbills to identify themselves on the handbills was af
firmed by the New York Court of Appeals.9 Petitioner then brought 
suit in the United States District Court for the Eastern District of New 
York10 to enjoin the state from further prosecution under the statute and 
for a declaration that the penal statute was unconstitutional due to its 
overbroad sweep into activity protected by the first amendment. The 
district court found abstention proper since there was no special circum
stance present to justify the exercise of the federal equity power of in
junction.11 The Supreme Court rejected this construction of their prior
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decisions and reversed the district court, holding that when a statute is 
overbroad and incapable of constitutional construction, abstention is im
proper and there is no need for petitioners to establish irreparable injury 
or other adverse impact as a precondition to the court’s exercise of juris
diction.12

[look] for special circumstances to justify the exercise of federal court jurisdiction rather than 
for special circumstances to justify a federal court in abstaining to exercise its jurisdiction.” 
261 F. Supp. at 991. In applying the Dombrowski special circumstances to petitioner’s alle
gations, the court concluded that it did "not find present here the 'special circumstances’ to 
justify the exercise of federal judicial equity power.” 261 F. Supp. at 992.

12 88 S. Ct. at 399. The court was of the opinion that the "delay of state court proce
dures might itself effect the impermissible chilling of the very' constitutional right he seeks to 
protect.” Id. at 397-98.

13 Mr. Justice Frankfurter, whose opinion in Railroad Comm’n v. Pullman Co., 312 U.S. 
496 (1941), gave birth to the doctrine of abstention, recognized two policies which justified 
federal courts’ abstaining from deciding constitutional issues previous to a definitive interpre
tation by a state court of the statute or regulation involved. Of the two, the first and more 
important was the traditional one of "avoiding unnecessary constitutional adjudication.” 
Note, Federal-Question Abstention, supra note 2, at 605; accord, e.g., Spector Motor Serv., 
Inc. v. McLaughlin, 323 U.S. 101 (1944).

The second policy invoked by Justice Frankfurter was the need to "minimize conflict and 
maximize efficiency by properly' allocating functions between state and federal courts.” Id. at 
605; see Railroad Comm’n v. Pullman Co., supra at 501.

14 88 S. Ct. at 399- "Dombrowski teaches that the questions of abstention and of injunc
tive relief are not the same.” Id.

15 In a footnote buttressing the above argument, Mr. Justice Brennan cited to the sections 
of the Dombrowski opinion which, he posited, contained the separate discussions of injunc
tive relief and abstention. Id. n.17.

16 380 U.S. at 489-90.
17 See Id. at 489-92. The portion of the opinion referred to describes the state’s lack of 

good faith and the inability to resolve the statute in a single prosecution, concluding that "to

Although Zwickler is entirely consistent with the policies which 
prompted abstention,1'1 there are two points in the opinion which could 
lead to further judicial confusion. Mr. Justice Brennan wrote from the 
position that Dombrowski had previously settled the question of the in
dependence of the request for declaratory relief from any necessity of 
proof of irreparable injury.14 15 16 17 He noted that in Dombrowski the ques
tion of the injunction to which proof of irreparable injury is relevant 
was discussed separately from the issue of abstention.10 He additionally 
quoted from the text of Dombrowski'. "The abstention doctrine is inap
propriate for cases such as the present one where . . . statutes are justi
fiably attacked on their face as abridging free expression . . . .”lb Upon 
further examination, however, these arguments present little support 
for Justice Brennan’s interpretation; perhaps a better course would have 
been to distinguish the statutes and recognize that Dombrowski dealt 
with a different problem and therefore used a different approach.

In the section of the Dombrowski decision devoted to abstention 
there are repeated references to the merits of and reasons for the injunc
tion.11 The decision consistently focuses on the necessity for multiple
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litigation to validly construct the statute and the bad faith prosecutions 
necessitating the exercise of federal jurisdiction.18 There is no mention 
that the court was considering a prayer for a declaratory judgment, and 
no assertion of what came to be the predominant consideration in Zwick
ler'. that the statute was incapable of a construction which would avoid 
the constitutional issue.19 The decision explicitly "does not preclude district 
courts from modifying injunctions to permit prosecutions in light of sub
sequent state court interpretation clarifying the application of a statute 
to particular conduct.”20

abstain is to subject those affected to the uncertainties and vagaries of criminal prosecution 
whereas the reasons for the vagueness doctrine . . . demand no less than freedom from prose
cution prior to a construction adequate to save the statute.” Id. at 492. This passage typifies 
the section’s thrust at abstention from injunction rather than from a declaratory judgment.

18 See id. at 485-90.
19 The dissent in Dombrowski considered the statute clearly susceptible to a construction 

which obviated the constitutional problems. See 380 U.S. at 499 n.2.
20 Id. at 492. This passage and the brief excerpt quoted at note 7 supra clearly anticipate 

state action to clarify and narrow the statute. The decision however finds the statute uncon
stitutional as applied to the petitioners: "The statute thus pro tanto goes to its doom without 
either state or federal court interpretation, and despite the room which the statute clearly 
leaves for a narrowing constitutional construction.” 380 U.S. at 501 (dissenting opinion). 
The decision thus provides for and precludes future state action. The enigmatic language in 
Dombrowski and the special circumstances present, (see note 11 supra and accompanying 
text) provided ample support for the district court decision in Zwickler limiting its applica
tion and certainly did not settle the issue in the distinguishable Zwickler situation.

21 380 U.S. at 489.
22 Id. It is this point in the Dombrowski opinion that probably led lower courts into in

terpreting the case as requiring the traditional element of irreparable injury needed for issu
ance of an injunction.

Mr. Justice Brennan’s long discussion in Dombrowski of the chilling effect of the harrass- 
ing prosecutions followed immediately by the statement that "where, as here, prosecutions are 
actually threatened, this challenge [of overbreadth and vagueness] . . . will establish the threat 
of irreparable injury required by traditional doctrines of equity,” 380 U.S. at 490, caused the 
district court in Zwickler to read the case as superimposing a requirement of irreparable in
jury on the special circumstances limitation which the Supreme Court had delineated even 
when the abstention doctrine was at its zenith. See Harrison v. NAACP, 360 U.S. 167 
(1959); Chicago v. Fieldcrest Dairies, Inc., 316 U.S. 168 (1942).

23 Dombrowski is analogous to Zwickler in that both cases involved statutes overbroad 
and uncertain on their face which impinged petitioner’s constitutional rights by being broad. 
In Dombrowski, however, state court decisions could have avoided the constitutional issue while

Mr. Justice Brennan’s resort to the quoted passage is also of little 
help in Zwickler s context. "[A]ttacked on their face as abridging free 
expression”21 does not readily imply that the statute was incapable of 
constitutional construction. In fact that very sentence goes on to indi
cate that abstention is improper when statutes "are applied for the pur
pose of discouraging protected activity.”22 23 This latter exception was 
clearly the one on which the Dombrowski court focused, and which they 
offered to the lower courts as the reason for denying abstention. It 
would have been more appropriate for the Court to consider Dombrowski 
as analogous to but distinguishable from Zwickler Z'' The statute in
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Dombrowski could have been construed so as to avoid the constitutional 
question.24 But, as in Baggett v. Bullitt, this could not have been done 
by a single decision.25 The Louisiana statute in Dombrowski had been 
employed by the state to politically harrass in circumstances which were 
clearly outside any constitutional interpretation of the statute.’1' The 
result was immediate injury to petitioners and a chilling effect on their 
right to association—the protection of which was far more important 
than any benefits to be gained from federal inaction and multiple state 
court prosecutions. Furthermore, abstention was improper because the 
statute was "not within the reach of an acceptable limiting construction 
readily to be anticipated as a result of a single criminal prosecution 
. . . In the Dombrowski situation, abstention is governed by the 
existence of irreparable injury resulting from state delay or bad faith 
prosecution. But these considerations are only relevant when it is al
leged that the statute is potentially capable of a constitutional limitation 
and there exists a valid interest in favor of restraint. Use of Dombrow
ski as precedent in a case where the constitutional issue is incapable of 
avoidance can only lead to confusion. Rather, the Dombroivski ration
ale should be applied only as the framework for restricting abstention 
when the statute is capable of a limiting construction.

in Zwickler this was impossible. This distinction renders the latter case inappropriate for ab
stention and makes unnecessary the finding of the special interest factors raised in Dombrowski 
as a justification for federal action.

24 380 U.S. at 481-82.
25 "It is fictional to believe that anything less than extensive adjudications, under the im

pact of a variety of factual situations, would bring the oath within the bounds of permissible 
constitutional certainty. Abstention does not require this.” Baggett v. Bullitt, 377 U.S. 360, 
378 (1964).

26 380 U.S. at 490.
27 Id. at 491 (emphasis added).
28 88 S. Ct. at 400.

Id., citing Louisiana Power & Light Co. v. City of Thibodaux, 360 U.S. 25, 33 (1959).
30 Id.

The second problem with the Zwickler decision lies in the Court’s 
equation of "overbroad”, with "incapable of a constitutional construction.” 
As Mr. Justice Harlan points out in concurrence, the overbreadth con
cept has never been adequately defined ;2S 28 an overbreadth situation might 
yet be ripe for abstention on the basis of the needless-friction justification 
for abstention;29 and finally, "such a standard might in effect reduce the 
abstention doctrine to a pleader’s option.”30 The Court’s indiscriminate 
use in Dombrowski of the words "overbreadth” and "vagueness” furnish 
ample evidence of the interchangeability of these terms and of the more 
important point that "overbreadth” had not previously meant "incapable 
of constitutional construction.”
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These and other recent decisions31 indicate that the Court is engaged 
in balancing the promotion of federal-state relations with the protection 
of fundamental constitutional rights in a federal forum. Traditionally, 
in deciding the appropriateness of abstaining from cases involving al
leged unconstitutional action under color of state law, federal courts have 
focused on the potential of friction between state and federal courts’2 
and the policy of restraint in premature adjudication of important con
stitutional questions,33 devoting virtually no attention to the nature of 
the right involved. Recent decisions, however, have substantially altered 
the primacy of these traditional criteria, giving greater weight to the 
nature of the constitutional right34 and correspondingly less to the other 
criteria.33 In Dombrowski the Court determined that the chilling effect 
of a statute’s vindictive enforcement on petitioners’ free expression out
weighed the benefits of protecting state sovereignty,30 and accordingly 
held abstention improper. The Zwickler Court, when presented with a 
statute incapable of constitutional construction, emphasized the chilling 
effect of abstention itself, and ordered a federal court decision on the 
appropriateness and merits of petitioner’s request for a declaratory judg
ment. On remand, the district court was further ordered to reconsider 
whether special circumstances warranting an injunction were present.

31 E.g., Dombrowski v. Pfister, 380 U.S. 479 (1965); Baggett v. Bullitt, 37T U.S. 360 
(1964); McNeese v. Board of Educ., 373 U.S. 668 (1963); Turner v. Memphis, 369 U.S. 350 
(1962).

3257?e, e.g., Martin v. Creasy, 360 U.S. 219 (1959); Spector Motor Serv., Inc. v. McLaugh
lin, 323 U.S. 101 (1944); Douglas v. City of Jeanette, 319 U.S. 157 (1943).

33 See, e.g., Harrision v. NAACP, 360 U.S. 167 (1959); City of Chicago v. Fieldcrest 
Dairies, Inc., 316 U.S. 168 (1942); Railroad Comm’n v. Pullman Co., 312 U.S. 496 (1941).

34 One commentator stressed the growing need for first instance protection of fundamental 
constitutional rights in a federal court:

Whereas, in the past, practically all constitutional issues raised in state courts were 
ruled upon first by the state trial courts, then by the state appellate courts, and fin
ally, if review was taken, by the United States Supreme Court, it now appears that 
in certain cases involving actual or threatened state prosecutions challenged as viola
tive of certain fundamental constitutional rights, constitutional challenge may be 
made in the federal courts ....

Brewer, Dombrowski v. Pfister: Federal Injunctions Against State Prosecutions in Civil Rights 
Cases—A New Trend in Federal-State Judicial Relations, 34 FORDHAM L. REV. 71, 73 
(1965).

35 See note 16 supra and accompanying text.
36 380 U.S. at 489. Also militating against abstaining from the injunction was the fact 

that petitioner’s constitutional rights could be vindicated only "through a series of criminal 
prosecutions, dealing as they must with only a narrow portion of the prohibition at any one 
time.” Consequently, the Court felt "that those affected by a statute are entitled to be free of 
the burdens of defending prosecutions . . . aimed at hammering out the structure of the statute 
piecemeal . . . .” Id. at 491.

The Court has frequently stressed the piecemeal adjudication and delay that accompany 
abstention. Baggett v. Bullitt, 377 U.S. 360 (1964); England v. Louisiana State Bd. of Medi
cal Examiners, 375 U.S. 411 (1964); Government & Civic Employees Organizing Comm. v. 
Windsor, 353 U.S. 364 (1957); Spector Motor Serv., Inc. v. McLaughlin 323 US 101 
(1964).
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By focusing on the issue of injunctive relief in Dombrowski, the 
Court did not make clear what it states in Zwickler was inherent in the 
former decision: when cherished first and fourteenth amendment free
doms are alleged to be improperly curtailed by state penal statutes, the 
criteria for deciding the propriety of an injunction must not be super
imposed on the special circumstances necessary to abstain from a declara
tory judgment.'1 7 The Zwickler holding still left to the district court the 
power to decline declaratory relief, without reaching the merits of the 
constitutional issue, on the grounds of injusticiability, lack of standing, 
or other jurisdictional grounds,is but it could not abstain.

The effect of the decision is clear. With the original policy of ab
stention reinstated, the petitioner may have the appropriateness of the 
declaratory judgment action considered on its merits, and if relief is 
proper, a decision on the merits must be given. Once declaratory relief 
is granted, the petitioner’s rights are secure, since only in rare instances 
—when the federal court felt the state would not act contrary to the 
declaration—has an injunction been held an improper concomitant to 
the grant of declaratory relief.37 38 39

37 88 S. Ct. at 399.
38 The Supreme Court’s precise holding remanded the cause of action to the district court 

for decision on the "appropriateness” of the declaratory judgment. 88 S. Ct. at 399- In 
cases involving the first amendment freedoms, requirements of standing and justiciability 
have been somewhat relaxed: "Because of the sensitive nature of constitutionally protected 
expression, we have not required that all of those subject to overbroad regulations risk prose
cution to test their rights. For free expression . . . might be the loser.” 380 U.S. at 486. 
Accordingly, the petitioner has often been able to attack the statute’s validity without having 
to show his conduct was of a type which could not be constitutionally restricted by the statute. 
This was recognized by the Dombrowski Court when it admitted having "fashioned this ex
ception to the usual rules governing standing . . . because of the . . danger of tolerating, in 
the area of First Amendment freedoms, the existence of a penal statute susceptible of sweep
ing and improper application.’” Id. at 486, quoting NAACP v. Button, 371 U.S. 415, 433 
(1961).

Though plaintiff had been prosecuted once during a 1964 political campaign, he was not 
threatened with further prosecution. His allegation merely stated his intention to continue 
the same activities in a 1966 campaign, and, in the words of the district court, he "presumes 
to read . . . [the prosecuting attorney’s] mind by alleging that Mr. Koota 'pursuant to his duties 
intends or will again prosecute the plaintiff for his intended acts of distribution’ ....’’ Zwick
ler v. Koota, 261 F. Supp. 985, 988 (E.D.N.Y. 1966). The district court, nevertheless, found 
no problem with plaintiff’s standing.

39 See Georgia Conference of AAUP v. Board of Regents of Univ, of Ga., 246 F. Supp. 
553 (N.D. Ga. 1965); Wood v. Vaughan, 209 F. Supp. 106 (W.D. Va. 1962), affd sub nom. 
321 F.2d 474 (4th Cir. 1963).

In Douglas v. City of Jeanette, 319 U.S. 157 (1943), plaintiff asked solely for injunctive 
relief. The Supreme Court dismissed, holding: "in view of the decision rendered today in 
Murdock ... we find no ground for supposing that the intervention of a federal court, in order 
to secure petitioners’ constitutional rights, will be either necessary or appropriate.” 319 U.S. 
at 165. The earlier decision in Murdock v. Pennsylvania, 319 U.S. 105 (1943) had declared 
the relevant ordinance unconstitutional.
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Cambridge, Mass.: Harvard University Press, 1967. Pp. 351. 
$10.00.

Many legislative proposals designed to regulate major labor disputes 
have recently been introduced in Congress.1 These proposals reflect a 
growing concern that present laws are inadequate in labor disputes which 
affect an important segment of the public.2 It seems appropriate that a 
new study examining presidential seizures of production and transporta
tion facilities in connection with labor controversies was recently pub
lished. John L. Blackman, Jr.’s3 Presidential Seizures in Labor Disputes 
is described as the "first thorough analytical study” of presidential seiz
ures and is based on published and unpublished records, Army and Navy 
sources, National Archives, and interviews and correspondence with 
former government officials and company executives. The book pro
vides an authoritative study of 71 cases in which presidents have seized 
businesses in connection with labor-management disputes.

1 E.g., S. 1456, 90th Cong., 1st Sess. (1967), introduced by Senators Jacob Javits (R., 
N.Y.) and Thomas Küchel (R., Cal.) calling for limited seizure in major labor disputes; 
H.R. 5638, 90th Cong., 1st Sess. (1967), introduced by Congressman Pickle (D., Tex.) to 
amend § 10 of the Railway Labor Act to provide for a "Special Board” whose determination 
would be binding on disputants for up to two years; S.J. Res. 9, 90th Cong., 1st Sess. (1967), 
introduced principally by Senators Jacob Javits (R., N.Y.) and Wayne Morse (D., Ore.) re
quiring the Secretary of Labor to report to Congress on the adequacy of present laws regulat
ing emergency labor disputes; S. 176, 90th Cong., 1st Sess. (1967), introduced by Senator 
Smathers (D., Fla.) to establish a United States Court of Labor-Management Relations with 
power to finally settle labor disputes which "result in work stoppages that adversely affect 
the public interest.”

2 In 1966, there occurred a 12-day transit strike in New York City, a 43-day strike against 
five major airlines and in 1967 the threat and actual commencement of a national railroad 
shutdown.

3 Mr. Blackman is currently an associate professor of economics at the University of Massa
chusetts.

"Seizure” means a taking of possession of a business by the govern
ment for the purpose of insuring its continued operation. Since govern
ment control lasts only for the period of a labor dispute, it is a step short 
of government ownership. Those who advocate the use of presidential 
seizure often characterize it as a means of making voluntary collective 
bargaining work. Professor Blackman discusses the objectives of public 
policy during a seizure operation, which include suppressing physical 
violence, enforcing the continuance of industrial production, settling the 
underlying dispute, and minimizing interference with management au
thority. The author is aware of both the strengths and the limitations 
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of seizure as a means to restore or maintain production and to facilitate 
the resolution of disputes. He mentions other means of governmental 
control, including cancellation of procurement contracts, special statutes 
writing terms of settlement into legislation, the creation of ad hoc boards 
of arbitration, and the prosecution of union leaders for contempt. Ex
tensive analysis, however, is reserved for seizure as a means to protect 
the public from labor-management disputes.

While Professor Blackman must be commended for his well-organ
ized and objective presentation, this reviewer is concerned that such an 
authoritative source of information may be construed outside its historical 
context. His analysis of presidential seizures is indeed a valuable his
torical study, but it should not lead to an impression that seizure is a 
useful weapon in present-day resolution of labor-management disputes.

The use of seizure in our present-day economic structure does not 
contribute to the strength of the collective-bargaining process. In fact, 
during the recent railroad shopcraft dispute, the panel appointed by the 
President4 5 6 * unanimously characterized seizure as an ineffective approach 
both to the existing wage dispute and to labor-management relations 
in general? Judge Fahy, a member of the panel, stated that seizure had 
been effective in labor disputes only when it was a matter of employer 
defiance of the formal orders of a government board like the World 
War II National War Labor Board. In such instances, he suggested, 
seizure may be effective "in bringing about compliance.” But an un
resolved wage dispute or a labor-management dispute over automation 
and lost jobs could be "moved further from ultimate settlement by seiz
ure.”0

4 The members of the Special Mediation Panel were: Judge Charles Fahy (United States 
Court of Appeals for the District of Columbia Circuit); John T. Dunlop (Harvard Univer
sity); George W. Taylor (University of Pennsylvania).

5 BNA Daily Labor Report No. 96, May 17, 1967, at AA-3.
6 Id.
T Id.
8 It is perhaps for this reason that the unions in the railroad shopcraft dispute were calling 

for seizure. See N.Y. Times, May 5, 1967, at 21, col. 3.

Even if it is accepted as a means of resolving labor disputes, seizure 
creates grave problems. George W. Taylor, another member of the 
President’s panel, stated that "seizure is like taking a difficult problem 
and making it worse.”' One problem inherent in seizure is whether 
the government should make wage adjustments during the period of its 
operation of the business. If such adjustments are made, the inducement 
for voluntary settlement through collective bargaining is reduced im
measurably, placing pressure almost exclusively upon management.8 
But the alternative seems equally unfair: suspension of any wage in-
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creases until seizure is terminated. An additional problem relates to 
the term of the seizure—once a business is seized when does the seizure 
end? Even a "limited form of seizure,”9 terminating when the crisis 
ends, would provide an unmanageable situation for the government, 
since the crisis usually does not end until the dispute has been resolved.

9 S. 1456, 90th Cong., 1st Sess. (1967), introduced by Senators Jacob Javits (R., N.Y.) 
and Thomas Kuchel (R., Cal.). The Senators apparently believed that "limited seizure,” 
rather than compulsory arbitration, was the best answer to major labor disputes, because it 
leaves the parties free to settle the dispute on their own terms and encourages them to do so 
since it is distasteful to both parties. See BNA, Daily Labor Report No. 67, April 6, 1967, at 
A-8. However, the facts are to the contrary. See note 8 supra and accompanying text.

10 During the 1963 Railroad Dispute President Kennedy sent a message to Congress re
jecting the use of seizure: "Seizure of the railroads has been rejected as unjustified in the 
circumstances of this case as creating complex legal and financial problems for the govern
ment, and as merely postponing the day of reckoning .... [SJeizure does nothing to solve a 
labor dispute or settle differences that lead to a strike threat.” Hearings on H.J. Res. 559 
before the House Committee on Interstate and Foreign Commerce, 90th Cong., 1st Sess. 121 
(1967) (emphasis added).

11 Id. at 125. By mentioning the "complex legal and financial problems for the govern
ment” that would result by resort to seizure, the government gave the impression its position 
was also based on the unmanageability of seizures.

12 United Steelworker’s President, I.W. Abel, has stated that strikes are outmoded and 
that a voluntary arbitration plan ought to be adopted in the basic steel industry. Washington 
Post, Dec. 24, 1967, at C6, col. 4. George Meany, President of the AFL-CIO, has recognized 
that arbitration is a fair means to resolve disputes involving public employees. Interview 
with George Meany, President of the AFL-CIO, in Miami, Fla., Feb. 1968.

Recent administrations have uniformly expressed their dislike for 
seizure as a means of solving present labor disputes. Referring to a 
Message to Congress by President Kennedy,10 Secretary Wirtz, during 
the 1967 hearings concerning the railroad labor dispute, stated that the 
administration was opposed to seizure because it was not necessary, and 
furthermore its implementation would be inequitable.11 Professor 
Blackman recognizes and comments on the inequities that existed toward 
either labor or management in past seizures. With labor organizations 
enjoying their relatively secure positions in our economy today, the in
equities, pressures, or biases created by present-day seizure are markedly 
different from those of the period discussed by Professor Blackman. 
Seizure is therefore not only unworkable from the government’s point 
of view, but today it is also biased against management. In comparison 
arbitration (compulsory if necessary)12 at least purports to deal fairly 
with the two parties.

I do not wish to detract from the exceptional quality of Professor 
Blackman’s book, but merely to caution that this perceptive historical 
analysis should not be construed to establish a present rationale for the 
adoption of seizure as a means of avoiding or resolving labor-manage
ment impasses. Seizure may be a useful threat within the "arsenal of



1968] Book Review 1033

weapons” possessed by the government, but if actually used it is the 
most noxious and unfair form of intervention purporting to protect the 
public interest.

William J. Curtin*

• LL.B and LL.M., Georgetown University Law Center. Partner, Morgan, Lewis & Bock- 
ius, Washington, D.C.; public member, Administrative Conference of the United States; mem
ber, American Bar Association’s Special Committee on Strikes in the Transportation Industries; 
chairman, Labor Relations Law Committee of the Public Utility Section, ABA.
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