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CANDIDATE BROADCAST TIME:
A PROPOSAL FOR SECTION 315 OF THE 

COMMUNICATIONS ACT

Hugh Scott*

• United States Senator, State of Pennsylvania. Ranking Minority member, Communica- 
tii ns Subcommittee of the Commerce Committee. Member, Pennsylvania Bar.

l47 U.S.C § 315 (1964).
• The act is only applicable to a person "who is a legally qualified candidate for any public

Id. § 315(a). The regulations of the Federal Communications Commission
■ inc a .'.gaily qualified candidate" to be:

any person who has publicly announced that he is a candidate for nomination by a 
Convention of a political party or for nomination or election in a primary, special or 
g?nt ral election, municipal, county, State or national, and who meets the qualifications 
prescribed by the applicable laws to hold the o::ice for which he is a candidate, so 

Arter analyzing section 315 of the Communications Act and the 
comparable regulations of other nations, Senator Scott discusses his pro- 
posed amendments. He suggests an "equitable time" concept, imple
mented by a fixed formula for allocating free broadcast time among po
litical candidates for the same office.

The exalted position of political speech in the American hierarchy 
f protected rights has made the regulation of political broadcasting a 

particularly difficult and sensitive task. Efforts thus far have produced 
section 315 of the Communications Act of 1934* 1—an attempt to respect 
the individual prerogatives of the broadcast licensee while providing a 
maximum of balanced exposure of political ideas to the American 
audience. The operative principle incorporated in this section is "equal 
(pportunity." Essentially, the section only requires the individual broad- 
caster who makes air time available to one political candidate to afford 
a similar opportunity to all other qualified candidates competing for the 
same office. There is no specific statutory provision compelling a 
broadcaster to make the initial decision to provide any air time.

In practice, the section has engendered a number of interpretive 
difficulties and substantive exceptions. Chief among these are the de- 
terminations of legally qualified candidates,2 equal opportunity,’ and 
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qualifying use,3 4 5 as well as the delineation of an exempted use under the 
"bona fides” test.'3 Each of these areas involves an interpretation of 
the controlling statutory language. A far more serious shortcoming is 
the practical ineffectiveness of the Act in the context of major political 
contests. If the necessary elements coalesce to trigger the Act, a broad
caster who has given time to the two major political candidates may 
well be inundated with a plethora of equal opportunity demands from 
various third-party hopefuls. This becomes most painful on a national 
level where the two major parties’ candidates, for the most part, over
shadow the rest of the field. The upshot of this has been the suspension 
of section 315 at the national level for every political contest in which 
it could possibly have been operative.6

that he may be voted for by the electorate directly or by means of delegates or electors, 
and who:
(1) Has qualified for a place on the ballot or
(2) Is eligible under the applicable law to be voted for by sticker, by writing in his 
name on the ballot, or any other method, and (i) has been duly nominated by a po
litical party which is commonly known and regarded as such, or (ii) makes a sub
stantial showing that he is a bona fide candidate for nomination or office, as the case 
may be.

47 C.F.R. §§ 73.120 (AM), 73.290 (FM), 73.590 (Educational FM), 73.657 (TV) (1966 . 
The two points which have been raised by this definition are whether any political figure 
is legally qualified and whether a proponent for a candidate comes within the definition. 
The former has received the widest judicial attention. See, e.g., McCarthy v. FCC, 390 F.2d 
471 (D.C. Cir. 1968). See generally Use of Broadcast Facilities by Candidates for Public 
Office, 31 Fed. Reg. 6660, 6667 (1966) [hereinafter cited as Use of Broadcast Facilities]. 
Under present interpretation of the regulations, the proponent of a candidate is not a candi
date for purposes of triggering the section. See id. at 6662. See also Felix v. Westinghouse 
Radio Stations, 186 F.2d 1 (1950), cert, denied, 341 U.S. 909 (1951). This does not mean, 
however, that presentation of such a proponent will not give rise to the "balanced presenta
tion” obligations under the Fairness Doctrine. See, e.g., Republican Nat’l Comm., 3 P & 
F Radio Reg. 2d 767 (1964).

3 This generally means that there can be no discrimination in rates, facilities, time periods, 
or services between the candidates. Use of Broadcast Facilities, supra note 2, at 6661. 
Equal opportunity does not mean that a broadcaster must donate time to a candidate unable 
to purchase equivalent time. Letter from FCC to M.R. Oliver, Oct. 23, 1952, in 11 P & 
F Radio Reg. 239 (1954). Nor does it mean that the time made available be identical in 
every respect—comparable time is sufficient. Stephens Broadcasting, 3 P & F Radio RfG. 
1 (1945).

4 The "use of a facility” is any use by a candidate whether or not it is intended to have 
political significance. See Use of Broadcast Facilities, supra note 2, at 6662. See generally 
Branscomb, Should Political Broadcasting Be Fair or Equal? A Reappraisal of Section 3/5 
of the Federal Communications Act, 30 GEO. Wash. L. REV. 63 (1961).

5 This test is the result of the exception provided in the section for bona fide news pro
grams. 47 U.S.C. §§ 315(a)(l)-(4) (1964). This area includes not only the normal news 
reporting but also certain programs having a news conference format such as Meet the 
Press. See Use of Broadcast Facilities, supra note 2, at 6663-64. While there has been 
some litigation over the extent of this exception, it is generally recognized to include only 
regularly scheduled programs under the control of the broadcaster as to content, form.it. 
and participants. Letter from FCC to Columbia Broadcasting Sys., Sept. 30, 1964, in 3 P & 
F RADIO reg. 2d 623, 625 (1964) (press conference by candidate not an exception).

6 Act of Aug. 24, I960, Pub. L. No. 86-677, 74 Stat. 554. This suspension resulted in 
the Kennedy-Nixon debates, an accomplishment quite impossible under an equal opportunity

form.it


1968] Broadcast Time 1039

The section was originally enacted not only to benefit candidates 
for public office, but also to provide the public with maximum access 
to the views of all the candidates. Unfortunately, since the broadcasters 
have not been willing or able to furnish ample free time on an equal 
basis to each candidate where four or more are running, the public has 
not, in many cases, had the benefits of maximum exposure to the candi
dates. In addition, high station charges for radio and television coverage 
have further inhibited political broadcasting. Broadcasters are presently 
permitted to charge candidates the same rate as that charged a commer
cial advertiser, thereby disregarding the heightened public interest in 
the candidate for public office.

Thus, present application of the section has proved both too costly 
:o the broadcaster at the national level and even more prohibitively 
expensive to the candidate at the local level. The situation has become 
further complicated by the multiplication of candidates and the profusion 
of splinter groups. That there does not appear to be any regulatory 
solution available to the FCC is evidenced by its being compelled to resort 
t legislative suspension of the section at every crisis in its application.'

The United States is not, however, the only nation possessed of a 
national radio and television system, nor is it the only one which regu
larly experiences spirited political contests. England, Canada, and 
France have all been forced to deal with the problems inherent in the 
broadcast of political matter during an election period. Admittedly, 
the solutions reached by each have been somewhat uniquely geared to 
the respective natures of the national broadcast system involved. None
theless, each of these countries has adopted a regulatory framework for 
the administration of political broadcasting w’hich could provide vital 
insights into the solution of our domestic plight. With this incentive, 
an examination of these systems appears most appropriate.

The United Kingdom* *

system. No such debates were attempted in the 1964 election between candidates Johnson 
and Goldwater.

• The only true crisis arose in I960 as that was the only year in which there was an at- 
tempt on the part of the broadcast industry to provide maximum exposure of the major can- 
didates through the vehicle of televised debates. The industry refrained from a similar pro
cure in 1964 when the move to suspend § 315 failed. The result was a campaign dominated 

by newspaper coverage. Compare FCC REPORT, Survey OF POLITICAL BROADCASTING, 
Sept. 1st—Nov. 8th, I960, Tables I, II, III (Apr. 1961), with FCC Report, Survey of 
Political Broadcasting, Primary and General Election Campaigns of 1966, Table 
III (June 1967).

* The author wishes to express his gratitude to Mr. Lewis C. Coffin, Law Librarian, and

Radiobroadcasting. The British Broadcasting Corporation (BBC),
the main instrument for broadcasting in the United Kingdom, was es
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tablished by Royal Charter on December 20, 1926. In order to carry 
on its business, as broadly stated in the Charter, the BBC is required 
under the Charter to acquire a license from the Postmaster-General.' 
The first license granted was to expire in 1937; there have since been 
five renewals. The latest, on December 19, 1963,* 8 9 extended rhe current 
term of broadcasting service until July 31, 1976.

the Legal Specialists in the American-British and European Law Divisions of the Library 
of Congress for their valuable assistance in researching the applicable laws of the United 
Kingdom, Canada, and France.

8 The need arises by virtue of the statutory powers of the Postmaster-General under the
Wireless Telegraphy Acts, consolidated in the Wireless Telegraphy Act of 1949. 12-14
Geo. VI, c. 54. The major part of the BBC’s License and Agreement with the Postmaster- 
General is devoted to a statement of the terms and conditions under which the Corporation 
is permitted to establish and use its transmitting status and apparatus for wireless telegraphy.

9 CMND 2236.
10 British Broadcasting Corp., BBC Handbook-1964, at 66 [hereinafter cited as 

BBC]. The BBC cites the General Election of 1931 as an example of difficulty in securing 
a balance between the parties on political broadcasts. Id.

11 Report of the Broadcasting Comm, of 1935, CMD 5091.
12 Report of Lord Beveridge's Broadcasting Comm, of 1949, CMD 811“ (Ap

pendix).
13 The main parties here being the Labour Party, the Conservative Party, and the Liberal 

Party.

Radiobroadcasting on political issues began to be seriously developed 
in 1928 when "the importance of broadcasting as a medium for spread
ing political ideas and knowledge among a widening public was soon 
recognized by the parties. It proved difficult in the early years to secure 
agreement between them in the arrangement of balanced broadcasts on 
political issues.”10 In 1935, the Ullswater Committee, reviewing the 
BBC record of operation, paid tribute to the BBC for its policy of balanc
ing broadcasts concerning political parties. In fact, the Committee’s 
recommendations were largely an endorsement of this practice. The 
Committee further recommended close cooperation and consultation 
between the BBC and the authorized spokesmen of the political parties, 
but took care to point out that they were not implying that all broadcast 
treatment of political questions should be controlled by the political 
party organization.11

An agreement reached in 1947 between the BBC, the Government, 
and the Opposition, and embodied in an Aide-Memoire}1 established a 
pattern of political broadcasting which is the basis for that currently 
used in radio and television. The agreement provides for broadcasts 
by party spokesmen. Each year a limited number of radio and television 
broadcasting periods is allocated to the main parties13 after the BBC 
consults with them. The BBC provides the broadcasting time, but the 
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parties themselves decide on its allocation. These broadcasts are known 
as Pam' Political Broadcasts.” Subjects and speakers are chosen by the 
parties, with any party, if it wishes, using one or more of its quota to reply 
to a previous broadcast. The broadcasts are arranged in two series, one 
on radio and the other on television.

The basis of the broadcast time allocation was modified in 1962 
by an agreement between the parties,11 providing that in the first two 
years after a general election the allotment among the three principal 
parties be based on the number of votes cast at the general election. 
In subsequent years, the allotment would be on the basis of one-third 
of the time divided according to the votes cast at the by-elections that 
had taken place since the last general election and two-thirds of the time 
according to the votes cast at the general election.11

14 BBC, supra note 10, at 67.
15 Eg., id. at 69.
18 2 & 3 Eliz. II, c. 55.
’"Television Act of 1954, 2 & 3 Eliz. II, c. 55, § 5(1) (f). This was enlarged in 1963 

to ind it "series of programs” as well as a single program. Television Act of 1963, c. 50, 
5 16(1).

18 Television Act of 1954, 2 & 3 Eliz. II, c. 55, § (3)(l)(g).
1 'Television Act of 1963, c. 50, § 16(2).

Television Broadcasts. The Television Act of 1954lb provided
f >r television broadcasting services in addition to those of the BBC. 
The new network of stations was to be called the Independent Televi
sion Authority (1TA). Section 3 of the Act provided a code of pro- 
gramming, part of which was to require due impartiality respecting 
matters of political or industrial controversy or relating to current public 
policy,14 15 * 17 while a further provision was made that matters designed to 
serve the interests of political parties were not to be included in regular 
programs, subject to two exceptions: (1) the ITA could relay the BBC’s 
Party Political Broadcasts, and (2) the ITA could include properly bal
anced discussions or debates where those participating expressed opinions 
and advanced arguments of a political nature.1" In 1963 this provision 
and both its exceptions were repealed;19 thus, such programming is now 
left to the discretion of the ITA, within the guidelines established by the 
exceptions set out above.

The arrangements for broadcasts during a general election are agreed 
on beforehand by the main parties. When a general election is an
nounced, a certain number of periods are made available to the parties 
for radio and television broadcasts. The Government Party and the 
two other main parties then agree among themselves how to allocate 
the time. The claims of minority parties are considered after Nomina
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tion Day, when any party nominating a requisite number of candidates 
(fifty) is offered the chance to broadcast. Customarily, the Government 
Party speaks first and last with the other two main parties being ac
corded the intervening timeslots. Any minority party which so qualifies 
is allotted a shorter period than those offered to the main parties/ '

The current License and Agreement requires that the BBC "broad
cast an impartial account, day by day, prepared by professional reporters 
of the proceedings in both Houses of Parliament.”20 21 Frequently, the 
BBC invites Members of both Houses of Parliament to take part in the 
talks and roundtable discussions on political and controversial matters 
and to be interviewed on occasions of public interests, recognizing

20 BBC, supra note 10, at 69.
21 Dec. 19, 1963, CMND 2236, § 14(2).
22 BBC, supra note 10, at 68.
23 1 Edw. VIII, c. 24, as amended, Can. Rev. STAT. c. 32 (1952). The basic act was 

reenacted in 1958 providing for a Board of Broadcast Governors to replace the original Board 
of Governors. Can. Stat. c. 22 (1958).

that the appearance of an M.P. at the microphone or in front of the 
television camera may inevitably carry with it a degree of publicity for 
the party to which he belongs, irrespective of whether the subject of the 
broadcast be political or non-political [and taking steps] to ensure, in 
the interests of impartiality, that broadcasts by Members of Parliament 
are regulated so as to provide a fair balance between Government and 
Opposition.22 23

Canada

In 1936, under the provisions of the Canadian Broadcasting Act,2 
the Canadian Broadcasting Corporation (CBC) replaced the Canadian 
Radio Broadcasting Commission, assuming the assets, liabilities, and 
principal functions of the Commission. The status of the CBC was to 
be that of a public corporation, whose policy would be directed by a 
Board of Governors, appointed by the Governor in Council. The Board 
in turn would be responsible to Parliament through the Minister of 
Transport.

Throughout its thirty years of operation, the CBC has been affiliated 
with network and private radio and television stations in Canada. On 
October 1, 1962, formal affiliation agreements were drawn up with 
network and private radio stations; these agreements provided for both 
a consolidated English CBC radio network and a French radio network, 
consolidating the operations of the French, Dominion, and Trans-Canada 
Radio Networks.

In its first year of operation, the CBC carried into effect the provi
sions of the Canadian Broadcasting Act relating to political broadcast
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ing:’4 the division of time during a Dominion, provincial, or municipal 
election on an equitable basis among all candidates;20 the prohibition 
of dramatized political broadcasts;* 2" the naming of sponsors of the 
political broadcasts;2, and the prohibition of any political broadcasts 
within a 48-hour ’’blackout” period prior to an election.28 The same 
basic guidelines are still operative. In accordance with the Act’s pro
vision that time devoted to political parties be assigned on an equitable 
basis to all parties and rival candidates, the corporation passed the 
following regulation in 1936: "Each station shall allocate time for 
political broadcasts as fairly as possible between the different parties 

r candidates desiring to purchase or obtain time for such broadcasts.”29

-‘1937 Canadian Broadcasting Corp. Ann. Rep. 15.
-•Can. Rev. Stat. c. 32 § 21(1) (e) (1952).
2«/Z $ 21(3).
«// $ 21(4).
28// § 21(5).
2® 1938 Canadian Broadcasting Corp. Ann. Rep. 14.
t0 19 <0 Canadian Broadcasting Corp. Ann. Rep. 19.
11 Canadian Broadcasting Corp. Ann. Rep. 11 (1947).

'‘-Canadian Broadcasting Corp., Audience Relations Handbook (1964). This 
handbook sets out the regulatory policy of the Board of Governors.

The 1939 Dominion election campaign saw the introduction of 
several new features in political broadcasting. On July 8, 1939, the 
Board of Governors put into effect for the first time the policy of the 
CBC respecting "controversial broadcasting.” A committee was set up 
to deal with the problems presented by the campaign and to coordinate 
and regulate political transmissions. Time wras allotted to the political 
parries on the basis of a formula considered fair to all concerned, and 
care was taken to safeguard program balance by an equitable distribution 

r broadcasting periods on private stations and subsidiary hookups in 
the provinces.30

Free-time political broadcasts, both federal and provincial, were in
troduced in 1946 with the allocations to be determined by the parties 
themselves. With the parties’ cooperation, the CBC attempted to pro
duce these programs in a form more attractive to listeners, yet one which 
would avoid the dramatization of political matters prohibited by reg
ulations.“ As a means of accomplishing this objective, a federal series 
entitled The Nation's Business was broadcast in weekly 15-minute pe
riods, allocated by agreement among the political parties concerned. This 
series was heard on the French network under the title Les Affaires de 
I'Etat. In January 1947, the Provincial Affairs series was organized 
in six provinces.

It is currently the policy3" of the CBC during the period between 
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election campaigns to make free time available after a written applica
tion has been made by national party leaders for political broadcasts on 
a national CBC network or by provincial leaders to a regional CBC net
work. Available time is allocated in the following manner:

(1) When there are only two political parties, the total time will 
be divided equally between the parties.

(2) When there are more than two qualifying parties,33 time will 
be divided in the following ratio: two periods to the party in power (bur 
never more than forty percent of the time), and three periods among 
qualifying opposition parties.

(3) In the event the parties cannot agree on a division of the free 
time, the matter may be referred to the Board of Broadcast Governors 
to allocate the time available in such a fair and reasonable manner as it 
deems necessary.

(4) During a federal election campaign, the between-election fed
eral series of programs will be cancelled, and during a provincial elec
tion campaign, the provincial series of between-election programs will 
be cancelled.

33 A qualified party is a "bona fide party.” See text accompanying notes 34 & 35 infra.
34 Canadian Broadcasting Corp., White Paper; Political and Controversial 

Broadcasting (1963) [hereinafter cited as White Paper].
35 Since there are 265 constituencies in Canada, at least 65 candidates are required.
36 93 Can. Gazette § 7(1) (1959).
37 White Paper, supra note 34.

The corporation grants the privilege of free network time for polit
ical broadcasting to "bona fide parties,” which are national in extent and 
which reflect a substantial body of opinion throughout the country. 
The Board of Broadcast Governors does not set out exact definitions of 
"bona fide parties,” but suggests34 35 36 37 that such parties should meet the 
following requirements: (1) set forth policies on a wide range of na
tional issues; (2) recognize a national leader; (3) have a nationwide 
organization established as the result of a national conference or conven
tion; (4) be represented in the House of Commons; (5) seek the election 
of candidates in at least three of the provinces and put into the field 
at least one candidate for every four constituencies;"1 and (6) form a 
group of elected representatives in the House of Commons under a re
cognized leader to which the House has accorded privileges in the con
duct of parliamentary business. These same basic requirements apply 
for granting free time in provincial broadcasts.

Federal regulationsrequire that stations allocate purchased time 
as equitably as possible among all parties or candidates who ask for it. 
However, it is a settled corporation policy3' that CBC stations are not 
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available for paid political or controversial broadcasting. The only 
exception to this rule is that those CBC stations serving an area not 
covered by any privately owned station may broadcast a limited amount 
of paid political broadcasting during a federal, provincial, or municipal 
election or by-election campaign.

France

Elections to the National Assembly. French law strictly reg-
ulates the use of radio and television for electoral propaganda.38 The 
state radio and television station has a broadcasting monopoly and allo- 
cates free time to parties which have presented their candidates in at 
least “5 districts. This allocation is then entered on a list established 
by a special commission consisting of a representative from the Council 

r State as chairman, one from the Ministry of the Interior, and one 
rrom the Ministry of Information. The parties and groups which want 
: use this privilege must address their requests to this commission. 
Candidates’ certificates, containing the following, must be attached to the 
requests: "I, the undersigned . . ., candidate to the National Assembly in 
the . . . district of the Department of . . ., authorize the party (or the 
croup) to include me, as is required, among the 75 candidates, in sup
port of the request filed in the application of Decree No. 58-1020 of 
October 30, 1958.”39 *

"Stat, of Oct. 30, 1958, [1958] J.O. 9920-21. A subsequent decree, relating to the 
p - .ii election, contains provisions pertaining to the free use of radio and television. 
Decree of Mar. 14, 1964, [1964] J.O. 2491.

■’Stat, of Oct. 30, 1958, art. 1, [1958] J.O. 9921.
: a Ji parry or group authorized to use radio and television broadcasts for their prop- 

.:■ .. purposes may operate during the electoral campaign one radiobroadcast of five min- 
• < n hannel France II, one television broadcast of five minutes, and one radiobroadcast
: t!v< . .r.jtes on each of the following regional radio stations: Lille, Bordeaux, Limoges, 

Lyons. Marseilles, Rennes, Nancy, Strasbourg, and Toulouse. Id. art. 3.
41 The raiiobroadcasting on channel France II shall take place between 7:30 and 8:00 

p.m.. and the television broadcasting between 7:45 and 8:00 p.m. On the regional stations 
the br< casts shall take place between 9:00 and 10:00 p.m. The parties and groups shall 

..i- . their requests the name of their representative participating in the different estab-
l. hed broadcasts. The broadcasts shall take place from Nov. 7 to 20. Id. art. 4.

Aher their certificate has been approved, national parties or groups 
are then authorized to use French radio and television under strict con- 
ditions established by articles 3!" and 4.41 The dates and hours of the 
broadcasts of each party or group are established by drawing lots under 
the supervision of the commission in charge of establishing the list of 
'he parties and groups which are authorized to use French radio and 
television. According to one authority, "notwithstanding many loop- 
holes, the law is effective in controlling radio and television propaganda 
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and in limiting the cost of a competition which, otherwise, might be 
too heavy to bear not only for independent candidates but even for some 
political parties.”42

42 J A- Laponce, The Government of the Fifth Republic 232 (1961).
43 Decree of Mar. 14, 1964, [1964] J.O. 2492.
44 Id. art. 12.
45 Id. art. 10. The Commission is to consist of the Vice President of the Council of 

State as Chairman, the First President of the Court of Cassation, the First President of the 
Court of Accounts {Cour des comptes), and two others designated by the above three from 
among the members of the Council of State, the Court of Cassation, and the Court of Ac
counts.

40 Id. art. 12.

Presidential Elections. Through the application of a recent de
cree regulating election proceedings,43 the use of French radio and tele
vision by presidential candidates was subjected to the principle of equal
ity among the candidates in the dissemination of information over French 
radio and television.44 45 This principle is applied to broadcasts concern
ing the rendition of commentaries and writings of the candidates and 
the presentation of their persons.

Each candidate now has at his disposal two hours of radiobroadcast 
time during the first round of ballots. Taking into consideration the 
number of candidates, the time of the broadcasts may be reduced by 
decision of the Commission referred to in article 10,4-' within 24 hours 
after the publication of the list of candidates in the Journal Officiel.

Under the decree, the broadcasting hours are to be used personally 
by the candidates.46 Each candidate, however, may ask that political 
parties or groups (désignés), whose activities embrace the national ter
ritory, be allowed to participate in these broadcasts, after being qualified 
by the national control commission which decides whether these parties 
or groups meet the prescribed requirements. Moreover, the Minister 
of Information establishes the number, duration, and hours of broad
casts, with the arrangement of each part of the broadcasts established in 
such a way that equal time is assured to each candidate. The order 
for the allocation of time is then determined by the Commission’s draw
ing lots. During the second round of ballots, each of the two candidates 
has at his disposal, under the same conditions, two hours of radiobroad
casting and two hours of television broadcasting on French radio and 
television.

A Proposal

Only after analyzing the statutory guidelines of other nations do the 
inadequacies of section 315 become truly apparent. Recently, I intro
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duced legislation4' which would replace the equal time provision of 
section 315 with an equitable time concept by providing a specific 
formula for determining the allocation of free broadcast time among 
political candidates for the same office. Under this formula once any 
major candidate has been provided with free time, all the major candi
dates. notwithstanding their number, must be provided with free time 
on an equal basis. A major candidate is defined as one who "in the 
preceding election was supported by not less than 10 per centum of the 
total votes cast for such office.” Equal time, I feel, should mean an 
equitable and fair distribution of free time among major candidates. 
It denies the leading candidate, who might well be the incumbent, undue 
advantage and provides the public with a balanced view of the major 
contenders, whose candidacy most concerns the public.

47 S. 2090, 90th Cong., 1st Sess. (1967). The bill, if adopted, would amend § 315 in the 
following manner:

i 1) in the first sentence of subsection (a) by inserting after "to use a broadcast
ing station" the following: "in return for a payment of any kind”; and

2 by redesignating subsection (c) as subsection (d) and inserting before such 
subsection the following new subsection:

(c) (1) For the purposes of this subsection the term—
(A) "major candidate” means any person who is a legally qualified and 

nominated candidate for the office of President or Vice President of the United 
States, Senator, Representative, Delegate, or Resident Commissioner in Congress, 
or Governor of a State or Commonwealth of the United States, and who is the 
nominee of a political party whose candidate for such office in the preceding 
election was supported by not less than 10 per centum of the total votes cast 
for such office; and

(B) "minor candidate” means any other person who is a legally qualified 
and nominated candidate for any such office.

(2) If any licensee shall permit any major candidate for any such office to 
c^e a broadcasting station without charge, it shall afford—

(A) equal opportunity in the use of such station to all other major can
didates for such office;

(B) equal opportunity to use time of equal value on such station without 
charge to each minor candidate for such office, except that—

(i) the amount of time to each such minor candidate shall be such per 
centum, not less than 5, of the time afforded to such major candidate as the 
number of votes cast for the candidate of the political party of such minor 
candidate in the preceding election for such office bears to the number of 
votes cast for the major candidate for such office in such election who re
ceived the smallest number of votes of any major candidate in such election;

(ii) the amount of time to each such minor candidate whose principal 
party was not represented in the preceding election for such office or who 
is an independent shall be 5 per centum of the time afforded to such major 
candidate; and

(iii) the total time to all minor candidates for such office shall not ex
ceed 100 per centum of the time afforded such major candidate and if a 
reduction in time is necessary because of this clause the time for all such 
minor candidates for such office shall be reduced proportionately.
(3) If any licensee shall permit any major candidate for any office to use a 

broadcasting station for any period of time in return for a payment of any kind, the 
charges for such time shall not exceed two-thirds of the charges made for compar
able use of such station for other purposes, and the charge made for such use to any 
minor candidate for such office shall not exceed those made to such major candidate, 
as required by subsection (a) of this section.
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Where free time has been afforded a major candidate, minor candi
dates, those who are newcomers or those who received less than ten 
percent of the vote in the preceding election, would be allocated a por
tion of free time under a formula commensurate with the public interest. 
They would be given free time in a proportion equal to the vote they or 
their party received in the preceding election as compared to the vote 
received by the lesser of the major candidates. In no case would the 
allocation be less than five percent of the free time granted any one of 
the major candidates. New candidates or parties would also receive the 
minimum five percent allocation of free time.

Furthermore, this bill limits the total time given all minor candi
dates to the maximum amount made available to any one major candi
date. This provision is intended to limit the total free time that a broad
caster who has provided some free time must furnish in those relatively 
rare situations where there are an unusually large number of minor 
candidates. The bill would also limit the charges that a broadcaster 
may assess any political candidate purchasing time to two-thirds of that 
applicable to normal advertisers. This would assure a more adequate 
exposure of the candidates with less emphasis on the financial resources 
of each candidate.

Coverage under the bill is limited to candidates for the offices of 
President and Vice President of the United States, Senator, Represent
ative, Delegate, Resident Commissioner in Congress, or Governor of a 
State or Commonwealth of the United States, situations where broadcast 
time is on a national or statewide basis and, therefore, is most expensive 
and more critical to the candidates.

The formula chosen in my bill is one which I believe to be fair and 
equitable. It enables the broadcasters to offer additional free time to 
the major candidates without having to provide prohibitive amounts of 
total free time. The public would receive a more balanced presentation 
of the candidates, while concomitantly assuring minor candidates a por
tion ,of any free broadcast time made available.

By restricting the equal time requirement to major candidates, my 
proposal should ease the dilemma facing broadcasters who are con
fronted by a field of candidates for an office, most of whom represent 
minor parties. Understandably, they may well be reluctant in that situa
tion to grant free time to anyone. Hopefully, by replacing the rigid 
equal time requirement with a more flexible equitable time requirement, 
my bill will encourage broadcasters to grant more free time to serious 
major candidates. This would ease the staggering financial burden on 
these candidates and enable the broadcasters to meet more readily their 
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responsibilities as licensees of the public1" in providing a fair and bal
anced exposure of political candidates.

4‘ policy calls for broadcasters to assume the responsibilities of their position.
Ei, < , Derby, Section 315: Analysis and Proposal, 3 Harv. J. LEGIS. 257, 259 (1966).

49 S. 2128, 90th Cong., 1st Sess. (1967).
50 S. 1548, 90th Cong., 1st Sess. (1967).
51 S. 1859, 90th Cong., 1st Sess. (1967).

I can understand broadcasters’ concern with the present section 315 
when there are many candidates running for the same office. By the 
same token, however, the broadcasters must understand the financial 
plight of candidates in this age of high-speed communications. A major 
continuing responsibility in our democracy is the maintenance of the 
opportunity to run for political office for all qualified, public-spirited 
citizens, regardless of their financial status. To decrease access to the 
political arena to those genuinely interested in offering public service 
creates a situation carrying serious implications.

Some of the other proposals relating to the equal time provision 
would repeal section 315 altogether,4 49 leaving time allocation to the 
fairness doctrine associated with other sections of the Communications 
Act, or would specifically provide for a fair and equitable time allocation 
without providing any formula or other mechanism for carrying it out.50 
These measures are admittedly seeking the ideal. Unfortunately, they 
co not seem to offer practical or workable guidelines. Their adoption 
would likely subject the allocations made by the broadcasters to the 
danger of bias or would provide a prohibitive administrative burden for 
the Federal Communications Commission. Additionally, providing pos- 
itive and quick redress to injured candidates would be next to impossible 
without very specific guidelines and a locally situated investigative and 
ruling body. Another proposal proffered w7ould repeal the applicability 
of section 315 to presidential elections. '1 I submit that this would pro- 
vice only a partial answer to the problem of balancing interests, and 
would not address itself to the high costs of congressional and guber
natorial campaigns.

I have set forth my own proposal because I feel that the alternatives 
presented to date do not provide an adequate answer to the problem in 
this area. An equitable time provision, I believe, is a desirable replace
ment for the present equal time concept, and the use of a fixed-formula 
concept is one very practical wray of implementing this provision.
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Criticizing the inadequate early reactions of American foreign policy 
planners to the development of international copyright, Professor Ringer 
points out the need to redefine an international copyright law which 
will be responsive to the interests of the developing nations but will 
also preserve the basic purposes of copyright law. Such an effort, she 
concludes, requires energetic American involvement.

If, as the familiar aphorism has it, copyright is the metaphysics of 
the law, then international copyright must be its cosmology. Though 
their true influence is dimly understood at best, a nation’s copyright 
laws lie at the roots of its culture and intellectual climate. Copyright 
provides the inducement for creation and dissemination of the works that 
shape our society and, in an imperfect and almost accidental way. 
represents one of the foundations upon which freedom of expression 
rests.* 1 2 A country without personal liberty does not need a copyright 
law; where authorship and the communications media are controlled 
by the state, copyright becomes superfluous.

Copyrighted works represent intangible property that can cross na
tional boundaries as easily and quickly as the communications techniques 
allow. Perhaps it is no accident that the emergence of the international 
copyright concept coincided historically with the development of steam
ships, locomotives, and telegraphy. The widespread use of foreign 
works in the education, entertainment, and communications of a country 
not only has significant economic and political consequences, but it can 
also bring about radical change in that country’s culture and society.

Ideally, international copyright regulation should provide the ful
crum on which exchanges of intellectual materials between countries 
are carefully balanced.“ The existing multilateral copyright arrange
ments, however, have proved increasingly incapable of coping with the 
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wo main challenges of our half-century7, the communications explosion 
and the demands of developing nations. International copyright is 
facing a crisis, and the directions it takes will influence, if not determine, 
the future intellectual climate and cultural achievements of the entire 
world.

See generally A. BOGSCH, THE LAW OF COPYRIGHT UNDER THE UNIVERSAL COPY
RIGHT CONVENTION (1964); Universal Copyright Convention Analyzed (T. Kupfer- 
man & M. Foner ed. 1955) [hereinafter cited as U.C.C. ANALYZED].

‘ R. Bowker, Copyright—Its History and Its Law 10-22 (1912).
* R. De Wolf, An Outline of Copyright Law 3-12 (1925).
''See generally 1 S. Ladas, The INTERNATIONAL PROTECTION OF LITERARY AND 

Artistic Property 44-67 (1938).
■ Henn, The Quest for International Copyright Protection, 39 CORN. L.Q. 43, 44 (1953).

Until the Second World War the United States had little reason to 
take pride in its international copyright relations; in fact, it had a great 
deai to be ashamed of. With few exceptions its role in international 
copyright was marked by intellectual shortsightedness, political isola
tionism, and narrow economic self-interest. The leadership of the 
United States in developing and implementing the Universal Copyright 
Convention' (U.C.C.) in the 195 0’s represented a sharp and admirable 
change in direction; but the U.C.C., successful in achieving its limited 
coals, was never contemplated as more than a temporary and partial 
solution to a fundamental world problem. The role of the United States 
in seeking a more permanent and effective solution to the crisis in 
international copyright is something policymakers both in and out of 
government must consider carefully and without delay.

Historical Background

THE ORIGINS OF INTERNATIONAL COPYRIGHT

Copyright as a legal concept originated in the form of direct sovereign 
grants of monopolies during the Renaissance as a response to the needs 
created by the invention of movable type.4 During the Age of Reason, 
copyright in the form of national statutory protection developed as part 
of the growth of organized publishing industries? Similarly, interna
tional copyright appears to have been a response to the Industrial 
Revolution; the expanding technology in communications necessitated 
reciprocal protection of works between countries."

At first, international copyright protection was the exception rather 
than the rule.' National copyright laws usually denied protection to 
works originating in other countries, and such exceptions as existed were 
derived from bilateral treaties negotiated between particular countries 
on the basis of strict reciprocity. Domestic printers and publishers 
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were unwilling to give up their ready markets for unauthorized reprints, 
but the local "piratical” copies were cheap in quality as well as price. 
Foreign authors had ample reason to complain of the mutilation of their 
works and the loss of royalties in other countries. National authors 
"found that their interests were prejudiced by the abundant publication 
and sale of unauthorized foreign works at cheap prices.”8 *

8 1 S. LADAS, supra note 6, at 24.
» Id. at 25-29.
10 Decree of Mar. 28, 1852. This remained a part of French law until the principle of 

reciprocity was introduced by Decree No. 67181 of Mar. 6, 1967.
11Kampelman, The United States and International Copyright, 41 Am. J. Int'l L. 406, 

410-411 (1947).
12 Solberg, The International Copyright Union, 36 Yale L.J. 68, 81 (1926).
13 Id.

European attitudes toward this situation first began to change around 
the middle of the 19th century? In 1852 France extended copyright 
protection to all works, foreign and domestic alike,10 and while this 
generous gesture did not set a pattern, it accelerated the movement 
toward a multilateral copyright system. The Association Littéraire et 
Artistique Internationale (A.L.A.I.) was formed in Paris and took the 
lead in seeking ways to establish an international union of countries 
pledged to the protection of authors’ rights.11

DEVELOPMENT OF THE BERNE CONVENTION

A conference held under A.L.A.I. auspices in Berne in 1883 marked 
the end of the discussion phase and the beginning of actual work on 
what became the Berne Convention of 1886. The goals of the con
ference were: "(1) The study of the legislative enactments affecting 
literary property in all civilized countries; (2) the study of important 
points of these enactments with a view to unification and the foundation 
of a union for the protection of literary property; (3) the drawing up of 
certain articles, clear and concise, setting forth the principles that are 
most likely to be accepted by the various powers and which should 
constitute the text of a universal convention.”1“

A draft convention prepared by the A.L.A.I. was discussed at the 
1883 conference, and the government of Switzerland agreed to circulate 
it to "all civilized countries.”13 The Swiss president’s letter of trans
mittal emphasized the "imperative necessity” of protecting the rights of 
writers and artists in international relations. He stated that previous 
agreements were "far from protecting the author’s rights in a uniform, 
efficacious, and complete manner” and that the problem was "connected 
with the divergency of national laws, which the conventional regime 
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haid} necessarily been obliged to take into account.”14

u/X at 81-82.
lsBerne Convention for the Protection of Literary and Artistic Works, Sept. 9, 1886 

an. L
1« Id. art. V.
n Id. an. II.
’''The original Berne Convention of 1886 came into force on Dec. 5, 1887. It was 

amended and supplemented in Paris in 1896 by an additional act and an ’’Interpretation 
D- ¡arati n put into operation on Dec. 9, 1897. A revision took place in Berlin in 1908 
and came into force in 1910. On Mar. 20, 1914, an ’’Additional Protocol to the revised 
B- rne Convention of 1908” was signed in Berne, and took effect a year later. The Berlin 
text was revised in Rome, and the Rome text was signed in 1928 and came into force in 
1951. The next revision took place in Brussels, where it was signed in 1948, taking effect 
m 1951. The iast revision, signed at Stockholm on July 14, 1967, has not yet come into 
force.

’-’Berne Convention for the Protection of Literary and Artistic Works, June 26, 1948 
(Brussels) art. 4(2).

» Id. art. 7(1).
-’These include, for example, the rights of translation, recording, broadcasting, per

forming, arranging, and adapting for motion pictures. Id. arts. 11-14.

Intergovernmental conferences considering the draft convention were 
held at Berne in 1884, 1885, and 1886, the last comprising a full diplo
matic conference at which the final instrument was signed. The original 
Berne Convention of September 9, 1886, was a modest beginning; never
theless. it was the first truly multilateral copyright treaty in history, and 
it established some important basic principles. Rather than reciprocity 
(”1’11 protect your works, but only to the extent you protect my works”), 
the Berne Convention adopted the principle of national treatment ("I’ll 
protect your works to the same extent I protect my own works, if you 
promise to do the same”). The convention set up a 'Union for the pro
tection of authors over their literary and artistic works” consisting of 
the contracting states,1’ and established a requirement that among Union 
members the right of translation had to be protected for a minimum of 
ten years.10 *

The original Berne Convention provided that rights enjoyed under 
"shall be subject to the accomplishment of the conditions and formal- 

ities prescribed by law in the country of origin of the work, and must 
n )t exceed in the other countries the term of protection granted in the 
said country of origin.”11 In the successive revisions of the Convention,18 
rhe minimum requirements governing protection have been substantially 
expanded. A Berne Union member accepting the Brussels text of 1948, 
which is the latest revision now7 in effect, must, with some exceptions, 
accord protection to the works of other member countries without requir- 
ing compliance with any formalities,19 during the life of the author and 
fifty years after his death.20 The Convention provides specific minimum 
requirements with respect to the protection of certain exclusive rights,21 
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most notably the so-called "moral rights” of the author.22 Any country 
that now wants to join the Berne Union must obligate itself to grant a 
very high level of copyright protection.

22 Id. art. 6 bis.
23 Australia, Belgium, Canada, France, Germany, Haiti, India, Italy, Monaco, New Zea

land, Spain, Switzerland, Tunisia, and the United Kingdom.
24 These countries include 13 of the original 14 plus Argentina, Austria, Brazil, Bulgaria. 

Cameroon, Ceylon, Congo (Brazzaville), Congo (Kinshasa), Cyprus, Czechoslovakia, 
Dahomey, Denmark, Finland, Gabon, Greece, Holy See, Hungary, Iceland, Ireland, Israel, 
Ivory Coast, Japan, Lebanon, Liechtenstein, Luxembourg, Madagascar, Mali, Mexico, Moro«o, 
Netherlands, Niger, Norway, Pakistan, Philippines, Poland, Portugal, Rumania, Senegal, 
South Africa, Sweden, Thailand, Turkey, Upper Volta, Uruguay, and Yugoslavia. Haiti is 
no longer a member.

25 Thailand.
26 Australia, Bulgaria, Canada, Ceylon, Czechoslovakia, Hungary, Iceland, Japan, Lebanon, 

Netherlands, New Zealand, Pakistan, Poland, and Rumania.
27 Germany acceded to the Rome text, effective Oct. 21, 1933. The Federal Republic of 

Germany acceded to the Brussels text, effective Oct. 10, 1966. The present status of the 
German Democratic Republic (East Germany) is in dispute.

28 See notes 120-143 infra and accompanying text.
2« Act of May 31, 1790, ch. 15, 1 Stat. 124.
30 Henn, supra note 7, at 52.

The original Berne Union consisted of 14 countries.23 24 The present 
membership comprises 58 countries21 that have adhered to one or more 
of the Berne revisions; one country25 is still bound by the Berlin revi
sion of 1908, 14 countries26 27 are bound by the Rome text of 1928, and 
43 countries2, are bound by the Brussels revision of 1948. On July 
14, 1967, a new revision of the Berne Convention was signed at Stock
holm, but as yet it has not been ratified or acceded to by any country. 
The Stockholm revisions, notably the new ’'Protocol Regarding Develop
ing Countries,” mark a substantial departure from the high level of 
copyright protection that hitherto has been characteristic of the Berne 
Convention. The implications of the Stockholm Act for international 
copyright in general and the United States in particular will be examined 
more closely below.28

INTERNATIONAL COPYRIGHT IN THE UNITED STATES
BEFORE WORLD WAR II

For a century after enactment of the first United States copyright 
statute in 1790,29 only published works by citizens and residents of the 
United States could secure statutory copyright protection. For a century, 
the United States was exceptionally parochial in copyright matters, not 
only denying any protection to the published works of nonresident 
foreign authors, but actually appearing to encourage piracy.30 Common 
law protection for unpublished works regardless of the nationality of
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•heir authors was cold comfort at a time when publication was the only 
profitable way to disseminate a work.'1 "Under such circumstances, 
other nations were understandably reluctant to protect American 
works.”32

»//
82//
' The fullest study of this subject is found in a 1953 doctoral dissertation prepared at

•h- L'r " if. of Maryland. W. Bezanson, The American Struggle for International Copy- 
right, 1866-1891. See also R. Bowker, supra note 4, at 35-38, 341-72; T. SOLBERG, 
Copyright Miscellany No. 18 (1939); M. Kampelman, supra note 11, at 414-17.

'■■'See R. Bowker, supra note 4, at 341-46; T. Solberg, supra note 33, at 1-5.
15 R. Bowker, supra note 4, at 344.
38// at 346.

• Set T. Solberg, supra note 33, at 6-10.
"Stc R. Bowker, supra note 4, at 346-56; Solberg, supra note 12, at 68-80. See 

generally W. Bezanson, supra note 33, at 133-286.
’Sic Sherman, The Universal Copyright Convention: Its Effect on United States Law, 

55 Colum. L. Rev. 1137, 1161 (1955).
10 Ch. 565, 26 Stat 1106.

Literary piracy, particularly of British works, became common in 
the 19th century, and efforts began in the United States in the 1830’s 
to secure an "international copyright law.”33 In 1837 Henry Clay, as 
chairman of a Senate select committee, submitted a report strongly recom
mending enactment of international copyright legislation.34 * * * "In prin
ciple." he said, "the committee perceives no objection to considering the 
republic of letters as one great community, and adopting a system of 
protection for literary property which should be common to all parts of 
it” Clay’s report was accompanied by a bill intended to extend U.S. 
c pyright protection to British and French authors under rigorous condi- 
:i ’ The Clay bill was reintroduced several times between 1837 and 
18-12, but never reached a vote. "

There followed more than a half-century of agitation for international 
: pyright protection in the United States. Efforts to conclude a bilateral 

: right treaty with Great Britain failed,38 and legislation to extend 
U.S. copyright protection to foreign authors attracted strong opposition, 
principally by American printing and publishing interests who believed 
tha: their livelihood depended upon cheap reprints of English books. 
They demanded that the extension of U.S. copyright to foreign works 
be conditioned on compliance with a requirement of manufacture in 
this country.39

The legislative phase of the international copyright movement in 
the United States began shortly after the Civil War and finally achieved 
success in the International Copyright Act of March 3, 1891.40 During 
much of this same period the Berne Convention of 1886 was under 
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gestation, and its development was well known to those interested in 
international copyright in the United States. Yet U.S. government 
representatives refrained from participating directly in the development 
of the Convention, under circumstances that leave many questions unan
swered.41

41 See Solberg, supra note 12.
42 Id. at 94-95.
<8 Id.
44 Id. at 95.
45 Id. at 94.
46 Act of Mar. 3, 1891, ch. 565, § 13, 26 Stat. 1110.

The prevailing official attitude was summarized in a letter sent by 
Secretary of State Bayard on June 29, 1886, in response to a Swiss note 
inviting U.S. participation in the final diplomatic conference. Secretary 
Bayard stated that the question of international copyright pending before 
Congress had not advanced far enough in the legislative channel to enable 
the Executive to act with the assurance of congressional approval, and 
that the pendency of measures in Congress made it impracticable for the 
United States to appoint a plenipotentiary to attend the conference at 
Berne for the purpose of signing the proposed convention.4" The 
American government’s attitude toward the project was "merely one ot 
expectancy and reserve,” favoring the plan in principle but without 
determinate views as to the shape it should assume. It was "unprepared 
to suggest modifications which might conform the convention to the 
legislation which Congress may hereafter deem appropriate.”43 Secretary 
Bayard specifically held out the possibility of future accession to the 
convention "should it become expedient and practicable to do so,”44 
thus echoing President Cleveland’s message to Congress on December 
8, 1885.4° This possibility was also reflected in the language of the 
International Copyright Act of 1891:

That this act shall apply to a citizen or subject of a foreign state or 
nation when such foreign state or nation permits to citizens of the 
United States of America the benefit of copyright on substantially the 
same basis as its own citizens; or when such foreign state or nation is 
a party to an international agreement which provides for reciprocity in 
the granting of copyright, by the terms of which agreement the United 
States may, at its pleasure, become a party to such agreement.46

The compromise that made the Act of 1891 possible was the intro
duction of a requirement of domestic manufacture for "a book, photo
graph, chromo, or lithograph.” Under section 4956 of the Act, copy
right could be secured only by making registration before publication and 
by depositing two copies of the work on or before the date of publication 
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anywhere. Moreover, in the case of books and certain graphic works, 
the two copies had to be manufactured in the United States.

The requirements of the 1891 "manufacturing clause” were so rigid 
that they made the extension of copyright protection to foreigners il
lusory. Acts were passed in 19044‘ and 19054' in an effort to liberalize 
the clause by giving foreigners extra time to comply with the manufac- 
ruring requirement, and finally, in 1906, Congress undertook work on 
. general revision of the U.S. copyright laws. This revision effort was 
at its peak when, on October 14, 1908, a major conference for revision 

: the Berne Convention was held in Berlin. The United States was in
vited to attend with "full freedom of action,”* 48 49 but the delegate, Thor- 
vald Solberg, the Register of Copyrights, was sent as an observer only. 
Mr. Solberg explained to the Conference that the United States found it 
impracticable to send a delegate authorized to commit it to actual adhe- 
$i< >n :o the Berne Convention since some of the questions to be discussed 

ere were pending before the Congress and premature action at the Con- 
•. ention might embarrass the legislative branch of the Government.50

*’ Act of Jan. 7, 1904, ch. 2, 33 Stat. 4.
48 Act of Mar. 3, 1905, ch. 1432, 33 Stat. 1000.

Solberg, supra note 12, at 97.
»// at 98.
51 Ch. 320, 35 Stat. 1075.
'-The 1909 Act exempted foreign language works of foreign origin from the manufac- 

rmg requirements. It extended the privilege of securing an "ad interim” copyright, 
\ i ished by the 1905 statute, to English language works; if a copy was deposited in the 

' -py.-iuhr Oukv within thirty days of the first publication abroad, and if an American 
mon was manufactured and published in the United States within thirty days from the 

ate of deposit, then a full-term copyright could be secured. Id. §§ 21-22.

The original Berne Convention of 1886 had allowed member coun- 
rr.cs to impose certain formalities, such as notice, registration, and do- 
m.cstic manufacture, as conditions of copyright. This was changed by 
article í of the Berlin revision of 1908, which provided without qualifi- 
cation that "the enjoyment and exercise of these rights shall not be sub- 

. :t to the performance of any formality.” This made it impossible for 
the United States to join the Berne Union without substantial changes in 
its domestic law.

in 1909, the year after the Berlin revision abolished formalities in 
international copyright, Congress passed a complete revision of the 
United States copyright law. The Act of March 3, 1909,51 * which was 
essentially the same as the present American copyright law, retained 
rather rigid notice formalities and, while further liberalizing the manu- 
:icturing provisions/’2 retained the basic requirement of domestic manu- 
facrure as a condition of copyright in English-language books and period
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icals.53 54 * * 57 American adherence to the Berne Convention thus became 
impossible unless Congress could be persuaded to change the law again, 
but this obviously was unfeasible in the immediate future. Active U.S. 
participation in the development and revision of the Berne Convention 
in its nascent stages might not have avoided this result, but it might have 
prevented the paths from diverging so sharply.

53 The manufacturing provisions have been further liberalized by the Act of Dec. 18.
1919, ch. 11, § 21, 41 Stat. 368, extending the two thirty-day ad interim terms to sixty !av< 
and four months, respectively, and by the Act of June 3, 1949, ch. 171, § 22, 63 Stat 153. 
extending the ad interim time limits to six months and five years, and allowing importation 
of up to 1500 copies of the foreign edition. The Act of Aug. 31, 1954, ch. 116, 9 1). 68
Stat. 1030, exempted foreign works qualifying under the U.C.C. from the manufacturing 
requirement altogether.

54 This provision is now codified as 17 U.S.C. § 9(b) (1964). At present the United 
States still has bilateral relations with 38 countries: Argentina, Australia, Austria, Belgium, 
Brazil, Canada, Chile, China, Costa Rica, Cuba, Czechoslovakia, Denmark, El Sale dor (by 
virtue of the Mexico City Convention of 1902), Finland, France, Germany, Greece, Hungary, 
India, Ireland, Israel, Italy, Luxembourg, Mexico, Monaco, Netherlands, New Zealand. Nor
way, Philippines, Poland, Portugal, Rumania, South Africa, Spain, Sweden, Switzerland, 
Thailand, and the United Kingdom.

See Dixon, Universal Copyright Convention and United States Bilateral Copyright 
Arrangements, in U.C.C. ANALYZED, supra note 3, at 113.

50 Goldman, The H/story of U.S.A. Copyright Law Revision from 1901 to 195 L COPY
RIGHT Law Revision (Studies Prepared for the Subcomm, on Patents, Trademarks, and Copy
rights of the Senate Comm, on the Judiciary, 86th Cong., 1st Sess., Pursuant to S. Res. 53) 
Study No. 1, at 4 (I960).

57 See, e.g., 2 S. Ladas, supra note 6, at 856-76; T. Solberg, Copyright Miscellany 
No. 15 (1939); Note, Revision of the Copyright Law—Legislative History, 51 Harv. L. 
Rev. 906 (1938).

The 1909 Act continued the provision of the 1891 statute under 
which the President is empowered to proclaim the existence of bilateral 
copyright relations between the United States and particular foreign 
countries.'14 This system has proved cumbersome and ineffective in com
parison with the simplicity, certainty, and other advantages offered by 
multilateral arrangements.00 In fact, efforts to achieve adherence to the 
Berne Convention began less than 15 years after the enactment of the 
1909 statute; following the First World War, the increasing use of 
American works in other countries brought with it a demand that the 
United States adhere to the Berne Convention. Beginning in 1922, a 
series of bills for this purpose was introduced in Congress.”6

The history during the 1920’s and 1930’s of the combined legislative 
programs to obtain general revision of the copyright law and U.S. adher
ence to the Berne Convention makes painful reading.”‘ One commen
tator attributed the total failure of both these programs to the effort to 
link them together, pointing out that "the development of radio and 
motion picture technology during the 1920’s introduced new interests 
into the orbit of intellectual properties, and made more difficult the task 
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of securing agreement on proposals to effect a general revision of the 
copyright law.’’"8 On the other hand, a motion picture attorney felt that 
the United States never adhered to Berne "primarily because it contains 
concepts which are foreign to our concepts of copyright, such as copyright 
without formalities, protection of moral rights, retroactivity and also be
cause of the requirement of our manufacturing clause.”09

Sherman, supra note 39, at 1147.
59 Dubin, Universal Copyright Convention, 42 CALIF. L. Rev. 89, 98 (1954).

See 1 S. LADAS, supra note 6, at 288-310.
’ A U;t: >nal Protocol to the Revised Berne Convention of Nov. 13, 1908, Mar. 20, 1914.
f‘- See T. Solberg, Copyright Miscellany No. 7 (1939).
M See Sherman, supra note 39, at 1148.
M/Z
rt579 Cong. Reg 6032 (1935).
«« Id. at 6099.
®" S. 3043, 76th Cong., 3d Sess. (1940).

Whatever the reason for the failure of these legislative programs, the 
United States had become an exporter in the copyright trade, and some- 
thing had to be done. It did not take American copyright owners long 
: discover an attractive loophole that has come to be known as the 
"backdoor to Berne.” By the simple device of simultaneous publication 

f an American work in the United States and in a country which was 
. Berne Union member, such as Canada, a work became entitled to pro
tection throughout the Berne Union without any corresponding obliga
tors on the United States to protect Berne works.60 This practice of 
simultaneous publication became extremely widespread, and provoked 
resentment that is surprising only in its relative mildness. In 1914 the 
Berne Union adopted a retaliatory protocol61 under -which member coun- 
tries could, if they chose, limit the protection of nonmember authors 
under certain conditions,62 and there were cases in wdiich the existence of 
true simultaneous publication was decided on narrow grounds.63

In 1928 the Berne Convention was revised at Rome, and the level 
f protection was again raised. In an effort to induce the United States 

t in rhe Union, however, the Rome Convention permitted nonmem- 
bers to adhere to the Berlin text of 1908 until August 1, 1931.64 Stren- 
u -•us efforts in Congress to meet this deadline were unsuccessful; 

bi >ugh Senate approval of the Rome version was prematurely obtained 
in 1935,65 it was immediately withdrawn.''' Another major effort 
sponsored by a committee formed under the auspices of an American 
organization related to the League of Nations resulted in the introduction 
of a bill in 1940,61 but it died in committee. * 59 * * * * * * * *
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INTER-AMERICAN CONVENTIONS

Efforts to develop multilateral copyright arrangements in the Amer
icas began in the 1880’s, at about the same time the Berne Convention 
and the United States International Copyright Act were being formed. 
These efforts produced a series of Pan-American copyright conventions, 
but for all practical purposes the United States is a member of only one 
of them, the Buenos Aires Convention of 1910.bb It has failed to accept 
the later revisions adopted at Havana in 1928 and at Washington in 
1946, which are more closely analogous to the principles of the Berne 
Convention.68 69 * 71

68 38 Stat. 1785 (1911), T.S. No. 593. The United States also adhered to the Mexico 
City Copyright Convention of 1902, but at present has relations only with El Salvador under 
that Convention.

69 See Rea, Some Legal Aspects of the Pan-American Copyright Convention of 1946, 4 
Wash. & Lee L. Rev. 10 (1946). See also 1 S. Ladas, supra note 6, at 645-53 , 664-73; 
Kampelman, supra note 11 at 424-26.

7° See Henn, Interrelation Between the Universal Copyright Convention and the Pan- 
American Copyright Conventions, in U.C.C. Analyzed, supra note 3, at 125.

71 See Chédiak, The Progressive Development of World Copyright Law, 42 AM. J. InTl 
L. 797 (1948).

Under the Buenos Aires Convention a work is protected in a member 
country if it has been copyrighted in another member country and bears 
a form of copyright notice. Since no legislation implementing it has ever 
been enacted, the conditions and extent of protection under this conven
tion remain somewhat unclear in the United States. Furthermore, dur
ing the past twenty years there has been an unmistakable trend away 
from regional conventions and in favor of worldwide copyright arrange
ments, and the Universal Copyright Convention has superseded the Pan- 
American conventions in many cases/0

THE UNIVERSAL COPYRIGHT CONVENTION

After the Second World War it became even more imperative for 
the Berne Union and the United States to reach an accommodation.* ! 
The failure of the United States to offer foreign works the level of copy
right protection generally available throughout the Berne Union gave 
rise to indignation, which was intensified by the practice of American 
copyright owners’ taking full advantage of Berne protection in other 
countries. The situation grew worse with the emergence of the United 
States as the leading exporter of copyrighted works in the world. As one 
commentator has said, "Consideration was given to attracting the Amer
icas into Berne, but member countries refused to tolerate their own 
retrogression for the simple expediency of attracting the American 
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countries.” " The postwar situation was urgent, but it seemed clear at 
that time that the Berne countries would refuse to lower protection 
sufficiently to attract American adherence and that further efforts by 
the United States to join the Berne Union would be futile. The ap- 

acn that was adopted represented a compromise: a new "common de- 
nominator” convention that was intended to establish a minimum level 

r international copyright relations throughout the world, without weak- 
ening i r supplanting the Berne Convention. The Universal Copyright 
Convention, as it came to be called,'3 was sponsored by UNESCO/4 and 

ne of the leaders in its development was the United States.

*- Wells, The Universal Copyright Convention and, the United States: A Study of Conflict 
andCompromise, in 8 COPYRIGHT LAW SYMPOSIUM 69, 86 (ASCAP 1957).

7 For an extensive discussion of the origins and development of the Universal Copyright 
(Znvvr.u see M. James, The United States and the Movement for Universal Copyright, 
1 U _ Master's thesis, University of Southern California, 1953: photostat copy in Copy- 
r:ght Otncc Library). The basic documents of the U.C.C. are reprinted in the Appendix of 
U.CG Analyzed, supra note 3.

74 Article 27 of the United Nations Universal Declaration of Human Rights declares:
"Ever, has the right freely to participate in the cultural life of the community, to enjoy
the ?.-• and to share in scientific advancement and its benefits. . . . [and] the right to the
pr • ■ of the moral and material interests resulting from any scientific, literary or artistic
production of which he is the author.”

75 M. James, supra note 73, at 21.
7<J Detailed discussions of the provisions of the U.C.C. can be found in A. BOGSCH, and 

I < ( ANALYZED, supra note 3. See also Dubin, supra note 59; Sargoy, UCC Protection 
in the United Slates: The Coming into Effect of the Universal Copyright Convention, 33 
N Y.l'.L Rev. 811 (1958); Sherman, supra note 39; Wells, supra note 72.

Advocates of international copyright protection began once again to 
lay the groundwork for altering the domestic law in the United States 
while concomitantly devising universal agreement that would appeal to 
ail c( entries committed to the promotion of cultural interchange. Fur- 
thermore, vigorous leaders appeared in the United States among the 
champions of international copyright, and organizations of creators, pro- 
Jucers. and consumers of literary works became alerted to thefse] ques- 

>>75nons.
The landmark Universal Copyright Convention was signed at Geneva 

n September 6, 1952,,G and, following the required 12 ratifications, took 
effect on September 16, 1955. The United States was one of the first 

ries to ratify it. The most significant provisions of the Conven
tion can be summarized as follows:

1. Adequate and effective protection. Under article I, the con- 
tracting states are obliged to "provide for the adequate and effective pro- 
tection of the rights of authors and other copyright proprietors . . .

2. National treatment. Article II provides that the "published 
works of nationals of any Contracting State and works first published in 
that State shall enjoy in each other Contracting State the same protection * 7 
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as that other State accords to works of its nationals first published in its 
own territory.” There is a similar provision for unpublished works.

3. Formalities. Article III, which represents the great compromise 
of the U.C.C., provides that the formal requirements, such as notice, reg
istration, and manufacture, of a contracting state’s copyright law are satis
fied with respect to foreign U.C.C. works "if from the time of first 
publication all of the copies of the work . . . bear the symbol © accom
panied by the name of the copyright proprietor and the year of first pub
lication placed in such manner and location as to give reasonable notice 
of claim of copyright.”

4. Duration of protection. Another major compromise is embod
ied in article IV of the U.C.C. The minimum term, subject to various 
detailed qualifications and exceptions, is to be either 25 years from the 
death of the author or from the date of first publication.

5. Translation rights. The U.C.C., in article V, requires contract
ing states to give exclusive translation rights to foreign U.C.C. authors 
for at least seven years; thereafter a rather cumbersome compulsory li
censing system can be established.

6. Nonretroactivity. Under article VII a contracting state is not 
obliged to protect works that are permanently in its public domain on 
the date the Convention becomes effective in that state.

7. Berne safeguard clause. An enormously important provision of 
the U.C.C. is found in article XVII and the "Appendix Declaration” at
tached to it. These provide, in effect, that no Berne country can de
nounce the Berne Convention and rely on the U.C.C. in its copyright 
relations with Berne Union members.

Thus, at least in comparison with the 1948 Brussels revision of the 
Berne Convention, the Universal Copyright Convention represents a 
rather low-level copyright arrangement, resembling in many ways the 
original 1886 Berne text.

The minimum requirements as to exclusive rights are extremely mod
est, being limited to providing "adequate and effective protection” and 
translation rights which can be subject to compulsory licensing. The re
quirements as to minimum duration of protection are also very permis
sive, and a system of copyright notice is actually sanctioned as a substitute 
for other formalities. It is therefore understandable that Berne Union 
members regarded the U.C.C. as a retrogressive step," and insisted on 
safeguarding the Berne Convention from the danger of being undermined 
by the defection of Berne members to the U.C.C.'s

77 See Henn, supra note 7, at 63-65.
78 See Bogsch, Co-Existence of the Universal Copyright Convention with the Berne Con-
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DeveloPxMents, 1952-1967

U.S. RATIFICATION OF THE UNIVERSAL COPYRIGHT CONVENTION

Getting the United States to ratify the Universal Copyright Conven- 
:: r. and to enact the statutory revisions necessary to implement it was 
m re of an accomplishment than the development of the U.C.C. itself. 
That there was opposition goes without saying,but it was neutralized 
r overcome in a remarkably short time. On August 31, 1954, President 

E&nh . er signed Public Law 74380 which conformed the indigenous 
. pyright law to the Convention, and on November 5, 1954, he signed 
rhe instrument of ratification of the U.C.C. itself.

Since the Universal Copyright Convention was to a considerable ex- 
tailored to meet the requirements of existing United States law, the 

oranges necessary to implement it were, for the most part, technical. The 
st important alteration involved a complete waiver of all formalities 

o to deposit, registration, manufacture, and importation for foreign 
L.C.C. works, as long as the copies of the work bore the notice of copy- 
- j ' prescribed by the Convention.S1 As a practical matter, this has
* • .1 the manufacturing requirement for the majority of English lan-
,„..ge works of foreign authorship and has induced a much greater use 
of copyright notices on foreign works.

CURRENT STATUS OF THE U.C.C.

In general, the Universal Copyright Convention has been a genuine 
success. It has been ratified or acceded to by 55 countries,82 nearly as

• ,7 in U.C.C. ANALYZED, supra note 3, at 141; de Sanctis, The Clauses Providing 
¿uards for the Berne Convention”, Contained in the Universal Copyright Convention,

• UNESCO COPYRIGHT Bull. 50 (1955); Mott, The Relationship Between the Berne
r.tion and the Universal Copyright Convention, 11 IDEA 306 (1967).

Dubin, supra note 59, at 109-11; Sherman, supra note 39, at 1164-67; Singer, 
Copyright Protection and the United States: The Impact of the Universal 

p.ncr; (.'motion on Existing Law, in 7 COPYRIGHT Law SYMPOSIUM 176, 210-17 
AS( AP 1 Wells, supra note 72, at 98-101. Compare Warner, The UNESCO Uni- 

tersal ( opyright Contention, 1952 WlS. L. REV. 493, 499-503, with Schulman, Another 
. N.7 .■ Ill of the Universal Copyright Convention, 1953 WlS. L. REV. 297.

* 17 U.S.C. § 9(c) (1964).
/ . fc Kaminstein, ©.• Key to Universal Copyright Protection (Article 111: Formalities), 

>n U.C.C Analyzed, supra note 3, at 23.
’-A: rra, Argentina, Austria, Belgium, Brazil, Cambodia, Canada, Chile, Costa Rica, 

1 .?a. Czechoslovakia, Denmark, Ecuador, Finland, France, Federal Republic of Germany, 
r.a. Greece. Guatemala, Haiti, Holy See, Iceland, India, Ireland, Israel, Italy, Japan, 

x La Lebanon, Liberia, Liechtenstein, Luxembourg, Malawi, Mexico, Monaco, Nether- 
Zealand, Nicaragua, Nigeria, Norway, Pakistan, Panama, Paraguay, Peru, Phil- 

. rtugal, Spain, Sweden, Switzerland, United Kingdom, United States of America, 
Vt . a. Yugoslavia, and Zambia. On Nov. 14, 1955, the Philippine Minister in Paris 
•■••nt a . to the Director-General of UNESCO stating that the Philippine President had 

.ted the withdrawal of the instrument of accession before Nov. 19, 1955, the date on 
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many as belong to the Berne Union.* 83 84 85 It has vastly simplified the inter
national copyright relations of the United States with other countries and 
of other countries with the United States, and it has brought some newly 
independent or developing countries into the international copyright com
munity on terms that they found acceptable.

which the Convention would become effective with respect to the Philippines, but the legal 
effect of this action is unclear. There have been recent press reports that Cuba is renouncing 
all of its international copyright obligations, but apparently no official action has yet been 
taken to denounce the U.C.C. See N.Y. Times, Jan. 14, 1968, § 1, at 24.

83 The following 34 countries belong to both: Argentina, Austria, Belgium, Brazil, Canada, 
Czechoslovakia, Denmark, Finland, France, Germany, Greece, Holy See, Iceland, India, Ireland, 
Israel, Italy, Japan, Lebanon, Liechtenstein, Luxembourg, Mexico, Monaco, Netherlands, New 
Zealand, Norway, Pakistan, Philippines, Portugal, Spain, Sweden, Switzerland, United King
dom, and Yugoslavia.

84 The administration of the Berne Union is the responsibility of the United International 
Bureau for the Protection of Intellectual Property (BIRPI). The secretariat of the Inter
governmental Copyright Committee, the governing body of the Universal Copyright Con
vention, is provided by the United Nations Educational, Scientific and Cultural Organization 
(UNESCO).

85 See, e.g., A. Kaminstein, United States Copyright Law Revision and Inter
national COPYRIGHT (1967); Boutet, The Geneva Convention and the Universality of 
Copyright, 8 UNESCO Copyright Bull. 61 (1955).

86 See O’Hara, "Developing Countries": A Definitional Exercise, 15 Bull. COPYRIGHT
SOC'Y 83, 104-105 (1967).

For some time after the U.C.C. came into effect, it appeared to have 
achieved a reasonably harmonious coexistence with the Berne Union. 
There was some acrimony between the two secretariats,81 but the govern
ing bodies of the two conventions began holding their meetings together, 
and there was some talk of working toward a merger that would raise 
the level of U.C.C. protection.8' However, the emergence of newly in
dependent countries seeking to import foreign educational materials on 
favorable terms began to impair this accord in the late 195O’s and the 
problem reached crisis proportions by 1967.

In a list of 121 countries and territories that can be regarded as "de
veloping” under United Nations criteria,86 * 5 6 belong to either the Berne 
Union, the Universal Copyright Convention, or both. Of these, 19 be
long to the U.C.C. only, 22 belong to Berne only, and 15 belong to both, 
making a total of 34 that belong to the U.C.C. and 37 that belong to 
Berne.

With some exceptions, the developing countries have made it clear 
that, because of their urgent educational needs and currency exchange 
problems, they cannot continue to accord full copyright protection to ma
terials imported from foreign countries. This raises a series of complex 
and interrelated policy questions with respect to the future of interna
tional copyright:

1. Should the 60 or more countries, and territories that are likely 



1968] International Copyright 1065

to become countries, presently outside both conventions, join Berne, the 
U.C.C., both, or neither?

2. Should developing countries already bound by Berne, the U.C.C.,
• th. denounce any or all of their treaty obligations unless something 

is done to accommodate them?
?. Should the Berne Union try to keep the 37 developing countries 

it now has as members and attract new ones by lowering its high level of 
protection for their benefit?

Should the U.C.C. try to attract more developing countries by 
further lowering its relatively low level of protection and by repealing 
rhe Berne safeguard clause?

What started out as cooperation and coexistence between Berne and 
rhe U.C.C. has turned into polite but fierce competition, and the ultimate 
utcome is very much in doubt. The United States, for its part, finds it

self in a position that is as ironic as it is delicate and dangerous.

PREPARATIONS FOR THE STOCKHOLM REVISION OF THE
BERNE CONVENTION

Daring the past decade there have been rumblings, mainly but not 
exclusively from spokesmen for India, that unless some major copyright 

ncessions were made for developing countries, they would have to make 
drastic changes in their international copyright arrangements. In a 
speech delivered before the Stockholm Conference, Judge Hesser, one 

f rhe architects of the revised convention, made clear that an "essential 
task of the revision program” was "to adjust the system of protection 
mder the Berne Convention to the economic, social and cultural needs 
r these countries.” He noted that at previous Berne revision conferences 

the European members had tended to "run the show,” with the result 
that the level of protection became too high for most non-European 
countries/7

H. Intellectual Property Conference of Stockholm, 1967, 14 BULL. COPYRIGHT 
Soc’Y 267, 272, 289-90 (1967).

”5.: Kaniinsttin, Global Copyright: Recent International Copyright Conferences in 
Africa, Europe, and Asia, 11 Bull. Copyright Soc’Y 255 (1964).

89BIRPI, Intellectual Property Conference of Stockholm, 1967, Doc. S/l, at 67 (1967).

An African Study Meeting on Copyright held at Brazzaville, Congo, 
in August, 1963s* recommended that the preparations for the 1967 
Stockholm Conference include consideration of "provisions safeguarding 
. . . the free use of protected works for educational and scholastic pur- 
p >ses.”':‘ In December of the same year, the governing bodies of the 
Berne Union and the U.C.C. met in a regular joint session at New Delhi 
and, on the basis of Indian proposals favoring the principle of com- * 89 
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pulsory licensing for both translations and educational reproductions, 
adopted a resolution asking the secretariats to study these possibilities.9"

™ld.
91Article 24(2) of the Berne Convention provides that the program of a revision confer

ence is to be prepared by the administration of the country where the conference is to meet, 
with the aid of BIRPI.

92 BIRPI, supra note 89, at 67-69.
»8 Id. at 68.
94 Id. at 69-72.

The following year a study group consisting of experts chosen by the 
Swedish government and officials of BIRPI,* 91 the secretariat of the Berne 
Union, recommended the text of a new article on developing countries 
to be added to the Berne Convention.92 The study group emphasized 
that "exceptional measures for the benefit of developing countries were 
in principle justified.” The study group considered the argument that 
countries unwilling to adopt Berne principles should turn to the U.C.C., 
but pointed to the advantages to authors if developing countries were 
induced to draft their domestic copyright legislation on the pattern of 
the Berne Convention.93 94 Thus, the philosophy behind the draft provi
sion was plain: to try to keep the developing countries from leaving or 
rejecting the Berne Union in favor of the U.C.C., hoping that the higher 
standards of Berne would eventually induce these countries to raise their 
own copyright standards. There was obviously a fear that, unless these 
concessions were made, Berne would become a moribund old gentlemen's 
club.

The text of this and other provisions was submitted to a Committee 
of Governmental Experts that met in Geneva in July, 1965. At the out
set a great deal of lip service was paid to the needs of developing coun
tries. Despite expressions of alarm at the trend they observed, the pre
vailing attitudes among the representatives of the developed Berne 
members seemed to be apathetic resignation and futility. They exhibited 
a notable lack of leadership and of affirmative programs, in contrast to 
the developing countries’ representatives, who, under the leadership of 
the Indian delegation, proposed a detailed program for which they fought 
effectively and tenaciously. In the text approved by the Committee84 
they won some major concessions, and it was obvious that they would 
seek more.

Writing shortly after the 1965 Geneva meeting, Bénigne Mentha, 
the retired director of the Berne secretariat, made the following mordant 
but penetrating observations which are worth quoting at some length:

From the outset it was the ambition of the Berne Convention to 
become, in the fullness of time, universal. Its opening to the world is 
a requirement of our times .... Tire idea is to attract the former pos-
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sessions of the colonial empires by easing the adhesion clauses. In order 
to slake the thirst for culture of these now independent territories, the 
Berne Convention, Stockholm version, would institute an optional sys
tem specially tailored for the developing countries. . . .

Assistance to the less developed countries . . . reflects the remorse of 
the western community at having been possessed too long and too deeply 
by the love of lucre. The desire of the wealthier peoples to spread a 
little of their plenty where poverty and even want hold sway is all to 
their credit .... The whole problem is to reconcile the calm of reason 
and the spontaneity of charity. . . . We should be chary of making in
roads, on the pretext of democratizing culture, on the spiritual heritage 
handed down by our forefathers; at any rate, we should do so only when 
quite sure of what we are about and in case of absolute necessity . . .

The Programme of the Stockholm Conference,* 96 * * * * which recommended 
■ >me further minor amendments in what had become a "protocol” regard
ing developing countries, was published almost a year before the Con- 
rerence irself, but the comments of governments on its recommendations 
were relatively sparse and desultory.9. There were expressions of ser

es concern and outright opposition to the protocol from various inter- 
n n: .nal organizations,9W but there was no effort to put forward an affirm
ative program as an alternative to it.

' Mentha, Looking Ahead to International Copyright Year (Stockholm 1967), 95B EBU 
Rev. 58, 60-61 (1966).

BIRPI, supra, note 89; see Masouye, Stockholm 1967, 102B EBU Rev. 45 (1967).
BIRPI, supra, note 89, Docs. S/13, S/17. The comments are summarized in Doc. 

S/18.
■’T: $e were not made a part of the documentation of the Conference, but a bound 

• them is in the collections of the Copyright Office Library. The comments of the 
European Broadcasting Union (EBU) represent a notable exception to the general opposition 
or international organizations to the protocol.

’' S:; ; Asian Seminar on Copyright, 3 Copyright 42 (1967). See also Government
Ministry of Education, International Copyright: Needs of Deve- 

I oping COUNTRIES, Symposium, Publication No. 797 (1967).
l'“' East Asian Seminar on Copyright, supra note 99, at 46.
101 id, at 52-53.

Meanwhile, at the invitation of the Indian Government, BIRPI con- 
vencd an East Asian Seminar on Copyright, which met at New Delhi dur- 
mg the last week in January, 1967." This gave the developing countries a 
valuable opportunity to organize and further strengthen the position they 
were preparing to put forward at Stockholm five months later. The 
draft protocol was reviewed and debated at length, and on the motion 
of the representatives of Ceylon and India,1'"’ the Seminar as a body 
adopted a resolution recommending specific changes in the protocol that 
would substantially lower the standards of protection required under it.101 
The Director of BIRPI, Dr. Bodenhausen, expressed very serious misgivings 
with respect to this proposal in a remarkably prescient statement, observ
ing that the Seminar recommendations, which departed considerably from
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the official proposals for the Stockholm Conference, "would require very 
heavy sacrifices on the part of the authors and their representatives." 
He also expressed the fear that radical proposals by interested countries 
wishing to be in a position to negotiate at the Stockholm Conference 
might create a feeling of hostility which, in the end, would not serve their 
purposes.102

102 u. at 47.
103 See id. at 45.
104 See A. BOGSCH, supra note 3, at 110-23; Bogsch, supra note 78; Mott, supra note 78.
105 See Finkelstein, Right of Translation: Article V of the Universal Copyright Conven

tion, in U.C.C. ANALYZED, supra note 3, at 51; Krishnamurti, tweeds of Developing Countries

PROPOSALS FOR REVISION OF THE U.C.C.

One may ask at this point why the developing countries have been 
struggling so hard to achieve revision of the Berne Convention when 
their needs are already met in large measure by the Universal Copyright 
Convention. One reason, which cannot be ignored, is that the Berne 
Union has the prestige and traditions that the U.C.C. lacks. Another 
factor is the foresight of the BIRPI secretariat in trying to widen the base 
of the Berne Union. The UNESCO secretariat has also made efforts to 
foster adherence to the U.C.C. by developing countries,103 but copyright 
is not a major part of its program, and in recent years its copyright staff 
and activities have dwindled.

More specifically, the two most important reasons why the developing 
countries have not found the answer to their problems in the U.C.C. arc 
the Berne safeguard clause and the U.C.C. obligations:

1. The Berne safeguard clause. Article XVII of the U.C.C. and its 
Appendix Declaration prohibit countries that are now Berne members 
from denouncing Berne and relying on the U.C.C. for copyright protection 
in their relations with other Berne members.104 105 By its terms, a country 
resiling from the Berne Union but remaining in the U.C.C. would con
tinue to have obligations under the U.C.C., but would have no protection 
under either convention. As long as the U.C.C. remains as it is now, it 
is hard to imagine any circumstances under which a country w’ould remain 
a member of it after it had denounced Berne.

2. The U.C.C. obligations. The Berne safeguard clause would, of 
course, have no effect on developing countries that have not yet joined 
the Berne Union. The requirements of the U.C.C. with respect to na
tional treatment, duration of copyright, and formalities are not sufficiently 
burdensome to deter an underdeveloped country from adhering to the 
convention, but the same may not be true of the translation requirements 
of article V.10° Moreover, the vague requirement that a U.C.C. country 
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insure adequate and effective” protection could be interpreted as pro- 
hibiring compulsory and free licenses in certain situations where the 
developing countries feel they are needed.106

> : /’-..J <7 International Copyright, in GOVERNMENT OF INDIA, MINISTRY OF EDUCA
TION, supra note 99, at 25, 27-28.

1"' See A. BOGSCH, supra note 3, at 5-7.
107 UNESCO Res. No. 5.122, reprinted in 3 Copyright 72 (1967).

' T; ircular letter from the Acting Director-General of UNESCO is quoted in part 
m 3 Copyright 71 (1967).

’ ' '., :r.y.:raordinary Sess. of the Permanent Comm, of the Int’l Union for the Protection 
o Literary and Artistic Works (Berne Union), 3 COPYRIGHT 66 (1967).

™>ld. at 67.
Hi/Z at 68.

A: its session in October and November, 1966, the General Conference 
: UNESCO adopted a resolution10* stating that "Article XVII of the Uni

versal Copyright Convention and the Appendix Declaration relating there- 
: have consequences that are prejudicial to the interests of the States 
acceding to that Convention,” and requesting the Director-General of 
UNESCO 'to submit this matter as soon as possible to the competent 
SxNs to examine the possibility of revising the Universal Convention 
along the lines indicated in the present resolution.” This resolution, 
which was an obvious countermove to the efforts to attract developing 

»untries into the Berne Union, was followed by a UNESCO inquiry108 to 
UC.C. members dated December 30, 1966, stating that the "proposed 
change is intended to enable developing countries to enjoy unrestrictedly 
the protection guaranteed by the Universal Copyright Convention which 
ensures minimum rights for authors, while permitting a wide dissemina- 
:i n of culture.” The letter asked member countries to state whether or 
r. >t they wished a revision conference to be convened, and requested a 
reply by May 1, 1967. The Stockholm Conference was scheduled to start 
on June 11, 1967.

This jockeying for position prompted the Director of BIRPI to call an 
exrraordinary session of the Permanent Committee of the Berne Union, 
which met in Geneva from March 14 to 16, 1967.109 There appeared 
* > be general agreement that any response to the proposal to revise the 
Universal Copyright Convention would be premature until after the re- 
sults of the Stockholm Conference were known. The UNESCO observer 
in Geneva declared that the May 1st date "was not a deadline and that 
m all probability, after May 1, 1967, States which had not replied would 
be consulted again.”110 Thus, the question was put off until the next 
I rdinarv meeting of the committee, which was scheduled for December, 
1967.111
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The Stockholm Conference

THE CONFERENCE IN GENERAL

The 1967 Stockholm Conference on Intellectual Property was prob
ably the worst experience in the history of international copyright 
conventions. The varied written comments112 it has so far produced 
reflect the continuing confusion about its results.

112 The most extensive analysis of the conference appears in the “special double number" 
54-55 Revue Internationale du Droit d’Auteur (RIDA) (Oct. 1967 & Jan. 1968). 
The entire 930 page issue is devoted to the Stockholm Conference, and its contents are 
published in four languages, including English. See also R. Barker, The Revised Berm: 
Convention: The Stockholm Act 1967 (1967); R. Whale, The Stockholm Act of 
the Berne Copyright Union: Protocol Regarding Developing Countries (1968): 
Mentha, A Glance at the Principle [r/c] Substantive Clauses of the Berne Convention Adopted 
at Stockholm on July 14, 1967, 3 COPYRIGHT 321 (1967); Ringer, The Stockholm Intellectual 
Property Conference of 1967, 14 BULL. COPYRIGHT SOC'Y 417 (1967).

The Conference was originally planned for the detailed revision of 
the text of the Berne Convention, to which was added the proposal to 
establish, within the Berne framework, a lower-level system of protection 
aimed at the special needs of developing countries. This ambitious 
program was further enlarged by proposals for sweeping revisions in 
the administrative provisions of all the intellectual and industrial prop
erty conventions administered by BIRPI, for creation of a new World 
Intellectual Property Organization (W.I.P.O.), and for amendment of 
the Paris Industrial Property Convention to accommodate the Soviet 
Union’s system of "inventor’s certificates.” This combination of unre
lated goals made the conference somewhat unmanageable and distorted 
the issues. The problem was exacerbated by the intense political atmos
phere generated by the Arab-Israeli war.

From the outset of the conference it was obvious that the developing 
countries were well organized and prepared to fight, and that the deve
loped countries were in disarray. Such open negotiations as there were 
took place in a febrile atmosphere of crisis and bitter debate, but most 
of the real decisions were made in camera, between the principal nego
tiators from India and the United Kingdom. The large American 
observer delegation was generally aware of what was going on, and was 
concerned with both the form the Protocol was taking and the danger 
that the whole Conference might blow up. Although Abraham L. 
Kaminstein, the U.S. Register of Copyrights, made an "intervention” 
at the Conference, commenting on the course of events, the American 
delegates were Berne outsiders with no real influence upon the out
come.

The Stockholm Conference accomplished some technical reforms 
and clarification of language in the substantive provisions of the Berne
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Convention.113 It also adopted a compromise "Protocol Regarding 
Developing Countries” which, if implemented, would change the char- 
acter of the Berne Union and world copyright law. The Stockholm 
revisions, without the Protocol, would have made it easier for the 
United States to adhere to the Berne Convention although, by themselves, 
these relatively minor changes would not have been sufficient for that 
purpose.114 However, the Protocol, which cannot be ignored, remains 
the most significant change.

Asi ie from the Protocol, the most important changes in the Berne Convention involved: 
1 f. ■ ibilify criteria, country of origin, and definition of "publication.” The Stock- 

' m • > • r-rains the country of publication as a criterion of eligibility for Convention pro- 
' r.. but follows the pattern of the U.C.C. by establishing the alternative criteria of the 

r.3 : • < habitual residence of the author. The definition of "publication” was changed 
' a that may affect the practices employed by U.S. publishers in attempting to go through 

-f - k.:cor to Berne.” The text of the Convention dealing with the different concepts
■f "eligibility criteria” and "country of origin” was substantially restructured and redrafted 

in the interests of clarity.
t Right of riporduction. An explicit requirement recognizing "the exclusive right 

of authorizing the reproduction of [protected] works, in any manner or form” was added. 
T fi ations on this general right do not go far beyond the U.S. concept of fair use.

i Cinematographic works. A highly controversial issue involved proposals to facili
tate the international exchange of motion pictures, including television programs, by estab- 

: : s’ Certain ground rules, including rules of interpretation governing contracts between 
authors ar. i film makers. The compromise that emerged should help to regularize inter
national film exchange.

(i Moral right. The Conference adopted a proposal to extend the term of protection of 
a.’h < moral rights to a period at least as long as the protection of their economic rights. 
Howcvt r, co mtries adhering to the Act could continue some of their laws under which the 
moral right ceases at the author’s death.

(5 / Duration. The basic term of the life of the author plus fifty years was left unchanged, 
’ .m terms of fifty and 25 years were adopted for cinematographic works and for

photographic and applied art works, respectively.

THE PROVISIONS OF THE PROTOCOL

As it finally emerged, the "Protocol Regarding Developing Coun- 
tries” was an instrument of six articles appended to, but made an integral 
r..t: of, the Berne Convention as revised at Stockholm.110 Its principal 
U..xres can be described under the following headings:

1. Definition of "developing countries” The Protocol’s definition 
: a "developing country”—one designated as such under the "estab- 

lished practice” of the General Assembly of the United Nations—is so 
vague as to be virtually meaningless.110

Nimmer, The United Stales Copyright Law and the Berne Convention: The 
Implications of the Prospective Revision of Each, 2 Copyright (1966), Hesser, supra

>1-. 71 ,L. smrkhnlm text states that "the Protocol Regarding Developing
note 87.

accept the Protocol if it has not already done so.
11,1 O'Hara, supra note 86.
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2. Effective period. Although article 1 of the Protocol provides 
that the reservations made by a developing country under that article 
are to last for ten years from the date of accession, articles 3 and 4 make 
clear that this period can be extended indefinitely as long as the country 
remains "developing.”

3. Reservations permitted. The Protocol allows a developing 
country to make any or all of five reservations to the provisions of the 
revised Berne Convention:

(a) Duration. A developing country could substitute the 
U.C.C. term of copyright—not less than life plus 25 years—for 
the standard life-plus-fifty term.

(b) Broadcasting. The Protocol, with some qualifications, 
allows a developing country to apply article 11 bis of the Rome 
revision of 1928, under which broadcasting rights are more restricted 
than in later texts of the Berne convention.

(c) Translations. Under the Protocol, the right of trans
lation into a particular language expires unless an authorized trans
lation in that language is published in a Union country within ten 
years of the first publication. If, within three years of publication, 
no authorized edition in the particular language has been published 
in the country in question, a publisher in that country may obtain a 
nonexclusive compulsory license, for "just compensation,” to bring 
out his own translation if he shows that reasonable efforts at nego
tiation have failed. The compulsory license terminates if the copy
right owner publishes his own translation in the country within 
the ten-year period. Compulsory licenses are also permitted if an 
authorized translation is allowed to go out of print in the particular 
country.

(d) Reproduction for educational and cultural purposes. Ar
ticle 1(c) establishes a general privilege of reproduction "for educa
tional and cultural purposes” under exactly the same periods and 
compulsory licensing conditions as those applicable to translations.

(e) Use for teaching, study, and research. Article 1(e) of the 
Protocol establishes a much broader privilege for instructional pur
poses. Any use, such as translation, publication, recording, broad
casting, or performance, would be permitted, without any time 
limits or formalities, if the use is intended "exclusively for teaching, 
study, and research in all fields of education” and if domestic 
legislation assures "to the author a compensation which conforms 
to standards of payment made to national authors.”
4. Currency exchange and export. Under the provisions dealing 

with translations, reproductions, and instructional uses, the payments 
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due co authors are made "subject to national currency regulations.” This 
means tha: payments can be made in domestic currency and that funds 
can be frozen in the developing country. Translations and reproductions 
made under the compulsory licenses provided by paragraphs (b) and (c) 

f article 1 can generally be exported to other countries that have made 
the same reservations or have no laws or treaties prohibiting importation. 
7 be freely exportable, however, the translation must be in one of the 
na:i( nal languages of the importing country. The export provisions of 
paragraph ( e), dealing with instructional uses, are somewhat more restric
tive.

INTEGRATION BETWEEN THE PROTOCOL
AND THE BERNE CONVENTION

Although article 1(e) of the Protocol, dealing with uses for "teach
ing, study and research,” was the most controversial and bitterly con
tested cuestión at the Stockholm Conference, the most important issue 

as the extent to which a developed country would be bound, under the 
Protocol, to allow the use of its works in a developing country. An 
effort was made early in the Conference to split the Protocol completely 
rrom the Convention, but this was summarily rejected. It was clear 
that a developed country choosing to accede to the substantive clauses 

■t the Stockholm Act would have to accept the Protocol as well.
But the most crucial issue of all remained: what if a developed 

. untry that is already a member of the Berne Union under the Brussels 
r Rome texts decides not to adhere to the Stockholm Act at all? Can 

:t be bound involuntarily to allow the use of its works under the pro
visions of the Protocol, even though it has never acceded to those pro
visions?

Hindsight reveals that the entire Stockholm Act hinges on this 
question, but the debates on it during the Conference could not have 
been more obscure. It finally emerged that, as a matter of national 
sovereignty, countries such as France would refuse on principle to allow 
themselves to be bound, even by an interpretation in the report, to any 
provisions they had not voluntarily accepted.11. When this became 
clear, there were expressions of consternation and doubt from the devel
oping countries. As a move toward appeasing them it was agreed that 
a Union country that never accedes to the Stockholm Act may still 
voluntarily bind itself under the Protocol.115 The developed country * * 118 

Ringer, supra note 112, at 428. See also Joubert, The Administrative and Final
Provisions, 54-55 RIDA 427, 517-59 (1968).

118 See Protocol Regarding Developing Countries art. 5.
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must, in that case, allow the use of its copyrighted works in developing 
countries under the sharply reduced standards of the Protocol, although 
it may reciprocate by retaliating.

At the end of the Conference one principle was uppermost in every
one’s mind: if a developed country that is now a member of the Berne 
Union decides neither to ratify the Stockholm Act nor to bind itself 
voluntarily under the Protocol, it is not obliged to allow the use of its 
works under the lower standards in any Union country. Since the United 
Kingdom abstained in the final vote on the Protocol and deliberately 
refused to sign the Act,119 there was increasing speculation as to whether 
the Stockholm Act was actually a stillborn child.

119 See Ringer, supra note 112, at 418.
120 See, e.g., Barker, The Stockholm Conference, Bookseller (London), July 8, 1967, No. 

3211, at 68; Financial Times (London), July 21, 1967, at 13; The Times (London), July 17, 
1967, at 9; id., July 23, 1967, at 1.

121 R. WHALE, supra note 112, at 3.
122 Barker, The Revised Berne Convention, Bookseller (London), No. 3216, at 1332, 

1341.
123 5^^ Bookseller (London), No. 3215, at 1245.
121 The Times (London), Oct. 11, 1967.
125 Austria, Belgium, Cameroon, Congo (Kinshasa), Denmark, Finland, France, Gabon, 

Germany, Greece, Holy See, Iceland, India, Israel, Italy, Ivory Coast, Japan, Liechtenstein, 
Luxembourg, Madagascar, Mexico, Monaco, Morocco, Nigeria, Norway, Philippines, Portugal, 
Rumania, Senegal, South Africa, Spain, Sweden, Switzerland, Tunisia, and Yugoslavia.

126 Bulgaria, Hungary’, Ireland, and Poland.
127 Under article 5 of the Stockholm Protocol Regarding Developing Countries, before

The Aftermath of Stockholm

REACTIONS TO THE CONVENTION

Repercussions from the Stockholm Conference are still being felt. 
A vivid example was the reaction in Britain. There was an immediate 
outcry in the British press,120 followed by a call to arms addressed to 
authors121 and exhortations to the British publishers to stand firm.’’2 
Questions were asked in Parliament,123 and a government representative 
declared that the United Kingdom had "no present intention" of acced
ing to the Stockholm Act.124

Although merely signing a convention does not bind a country with
out subsequent ratification, it can be viewed as an indication of the 
country’s attitude. There were 51 of the 58 Berne Union members 
present at Stockholm, but only 35125 126 signed the Act. Notable among the 
absentees were the United Kingdom, Australia, and Canada. The Con
vention remained open for signature until January 13, 1968, but by 
that date only four additional countries120 had signed. As of this writing 
there have been no ratifications or accessions.127
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Despire the notable lack of enthusiasm for the Stockholm Act during 
the m >nths following the Conference, there was a prevailing assumption 
that it v. as a fact of life which sooner or later would come into effect.128 
However, as time went on and there were no moves toward ratification 

:: the part of the developed countries, the leaders among the developing 
rantrics began to reconsider their own positions. In an article pub- 

lished in November, 1967,129 the Indian Registrar of Copyrights spoke 
pointedly and rather bitterly of what would happen if it became clear 
th.;: the Protocol was blocked. In that event, he declared, a country like 
India would have no alternative but to denounce both Berne and the 
U.C.C. and "to strike out on its own or, if possible, sponsor or join a 
xrarare Union with other countries similarly placed.” He emphasized 
mat developing countries may be in no mood to wait till the Greek 

Calends" for a solution to these problems, and he warned against the 
danger that, "by trying to grasp too much, developed countries may . . . 
end by leaving their authors holding nothing.”130

the Stockholm Act comes into effect, and even before a single country has ratified or acceded 
it, particular Berne Union members can bring the Protocol into effect among themselves. 

On \\ v. 14, 196“, Senegal declared its intention to apply the Protocol, and on Jan. 11, 1968, 
B. gana declared that it would admit the application of the Protocol under article 5. Thus, 
as • Jan. '.1, 1968, the provisions of the Protocol are applicable between Senegal and Bul
garia.

Tournier, Ryksdag 67 or the End of a Myth?, 54-55 RIDA 663 (1968).
Krishnamurti, Protocol Regarding Developing Countries Appended to the Stockholm 

.1 I of ti e Berne Convention, 106B EBU Rev. 59 (1967).
™>Id. at 68.

Intergov’tal Copyright Comm., Report on the Meetings of the Intergovernmental Com- 
9th Sess., IGC/IX/11, INLA/CS/193/9, at 10-13 (Jan. 31, 1968).

1 - at 10; Berne Union Permanent Comm., Report, 13th Sess., CP/XIII/10, at 3 (Dec. 
20,1967).

THE MEETINGS IN GENEVA

In December, 1967, the Intergovernmental Copyright Committee of 
:he U.C.C. and the Permanent Committee of the Berne Union held their 
regular biennial meetings in Geneva. The prevailing attitudes reflected 

nfusion and uncertainty as to the future of international copyright on 
the par: of developed and developing countries alike. Each side was 
waiting for the other to make a move, and the issue it stake was whether 
the Stockholm Act and the Protocol would survive.

In this uncertain atmosphere, the UNESCO secretariat reasserted its 
err >r:s to obtain repeal of the revision of the Appendix Declaration of 
article XVII of the U.C.C.131 * The delegates of India supported this 
erf >rt, and at the same time sought to force the developed countries to 
declare their intentions with respect to the Protocol.1’ " They also sought 
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the creation of a U.C.C. group to reexamine the entire question of inter
national copyright,1'3 which everyone was beginning to realize was on 
the brink of chaos.

133 Intergov’tal Copyright Comm., 9th Sess., Doc. IGC/IX/1 Add. 1, INLA/CS/193/1 
Add. (Nov. 24, 1967).

134 Statement by the Register for the United States Delegation at Geneva, 15 Bull. 
Copyright Soc'y 157 (1968).

i3» Id. at 159.
™ld. at 160-61.

The U.S. delegation, a member of the Intergovernmental Copyright 
Committee of the U.C.C., was free to take an active part in the debates 
at Geneva. In a statement on December 13, 1967, the U.S. Register of 
Copyrights made clear that "the opposition in the United States to our 
joining the Berne Union under the conditions imposed by the Stockholm 
Protocol is so strong and concerted that I regard our adherence during 
the forseeable future as impossible.”133 134 He identified four principal rea
sons for that opposition. The most important reason was the lack of any real 
guarantee that authors would be paid anything for the use of copyrighted 
materials in cases of "teaching, scholarship, and research.” He also 
pointed to the broad provisions allowing export of copies to other devel
oping countries, the lack of any real standards as to what are developing 
countries, and the lack of any provision for time limits or transitional 
periods that would offer a developing country some inducement to 
improve protection over that provided by the Protocol.1"’

The Register strongly opposed revisions in the U.C.C. aimed either 
at removing the Berne safeguard clause or at further lowering the level 
of protection; instead he put forward an alternative program, seeking 
specifically three things:

(1) a reversal of the dangerous erosion of authors’ rights that seems 
to be taking place internationally; (2) a carefully considered program 
that might take various forms—further revisions of both Berne and 
U.C.C., merger of the two conventions, a third convention, or some other 
solution—but that would literally bring order out of chaos in multi
lateral copyright relations; and (3) international agreement upon a 
workable, effective program aimed at the needs of developing countries 
in which copyright would play a positive rather than a negative 
role. ... 136

He expressed the hope that the Intergovernmental Copyright Committee 
and the Berne Permanent Committee would set up a study group "to 
analyze the present international copyright situation in the light of the 
Stockholm Protocol and other recent developments, to evaluate ... all 
existing multilateral copyright conventions in light of the present situa
tion, to consider all possible methods of meeting the needs of developing 
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countries within the framework of established copyright principles13' and 
to formulate recommendations. . . The Register urged that this 
pr gram be pressed forward "on the most accelerated timetable we can 
¿evise.” ' The reactions to his proposals were favorable but cautious. 
A number of delegates felt the need to reflect and consult with respect to 
the long range implications of the American proposal. The committees 
thus adopted two highly significant resolutions.137 * 139 First, the Berne 
Permanent Committee requested BIRPI to conduct an inquiry of the 
Berne L'nion members to discover their intentions concerning the bring- 
ing into force of the Protocol. Secondly, both committees recom- 
mcnded that a joint group for the study of the whole range of inter- 
national copyright problems be established after replies to the inquiries 
. .".corning U.C.C. revision and the Protocol have been received, and 
.u':er a preliminary planning meeting had been held.140

137 \d.
at 160.

' For reprints of these resolutions, see id. at 162-63.
id.

Berne Union Permanent Comm., 13th Sess., and Intergov’tal Copyright Comm., 9th 
Sess., Docs. INLA/CS/193/7 (Nov. 27, 1967) and INLA/CS/193/7 Add. 1 (Dec. 1, 1967). 
The countries are Argentina, Ghana, Kenya, Malawi, Nigeria, Peru, and Venezuela.

njTht letter, dated Feb. 28, 1968, was signed by Douglas N. Batson, Deputy Assistant 
Secretary for Educational and Cultural Affairs.

; r example, in furtherance of a recommendation adopted by the Stockholm Con
ference, BIRPI convened a working group in Geneva in Mar. 1968, for the purpose of

RECENT DEVELOPMENTS

The "joint study group” approach proposed by the United States 
Geneva has attracted increasing support, but it is not any sort of final 

answer. The immediate questions that must still be faced in international 
copyright include:

1. What will happen to the proposal to amend the U.C.C.? At 
rhe December meetings the UNESCO secretariat announced that it had 
received seven of the ten requests necessary to undertake calling a revi
sion conference.141 A reminder, setting a March 1, 1968, deadline, was 
sent out by the Director-General of UNESCO on February 15, 1968, 
but only one more request, from India, was received before that date. 
I he reply of the United States112 opposed revision until after the joint 
study group had met to consider the entire question. The present trend 
appears to favor the American position on this question.

2. Will the Stockholm Act and Protocol he implemented? This 
question is nearly impossible to answer at present, but there are indica
tion of a movement away from the widespread acceptance of the Stock
holm Act/1" Certain countries are obviously waiting for others to take 
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the lead, and it is now possible that these leaders will not act until they 
see what recommendations the joint study group will offer.

3. What will the developing countries do? India’s decision is 
the key to this question. If it becomes clear that the United Kingdom 
will not accede to the Protocol, it is entirely possible that India will 
move toward denunciation of both Berne and the U.C.C. This could 
topple the entire structure of international copyright as it now exists. 
India and the other developing countries are justified for refusing to 
wait indefinitely for their needs to be accommodated, but drastic action 
on their part is likely to reduce international copyright to further con
fusion and uncertainty. The interests of every country in the world 
would be served by7 maintaining some semblance of stability in copyright 
relations until more permanent solutions can be found.

Conclusion

The irony of the present American position in international copy
right needs no elaboration. After a century as a virtual outlaw, a half 
century as an outsider, and 15 years as a stranger at the feast, the United 
States suddenly finds itself cast as a leading champion of literary prop
erty. Having refused to join the Berne Union because its standards 
were too high, the United States is now faced with the prospect of being 
unable to join it because the standards have become too low.

In view of our dubious past performance we are hardly in a position 
to adopt a tone of moral indignation about the demands of the develop
ing countries. Similarly, as a country that for years has accepted the 
benefits of the Berne Convention while assuming none of its obligations, 
we cannot blame other countries for what happened at Stockholm. But 
as the world’s largest exporter of literary properties, we have an immedi
ate stake in the future of international copyright. We can no longer 
afford to stand apart and content ourselves with sidelong glances.

The present impasse will inevitably be broken one way or another. 
Widespread implementation of the Stockholm Protocol is unlikely at 
present. Partial implementation of the Protocol would render the fabric 
of international copyright indescribably complicated; if this were ac
companied by a revision of the Universal Copyright Convention, the 
result would be chaotic.114 The impossibility of determining the copy- 

"advising the Director of BIRPI on the ways and means of creating financial machinery' to 
ensure a fair and just return to authors for the use of their works pursuant to the provisions 
of the Protocol Regarding Developing Countries.” BIRPI, Working Group, Stockholm 
Conference Recommendation No. Ill (Copyright), Doc. DA/26/8, at 1 (Mar. 14, 19681. 
This working party was unable to propose any recommendations, since it was clearly unwilling 
to assume that the Protocol would actually come into force.

144 Just as the Stockholm Act does not bind any Berne Union country that refuses to 
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right status of works in particular countries could cause the disintegration 
of existing multilateral copyright relationships and the national protec
tion of authors’ rights based on them.

On the other hand, the needs of the developing countries for educa- 
tional materials remain urgent and immense, and the rest of the world 
cannot afford to wait much longer in satisfying them. Perhaps the 
developing countries are misguided in trying to solve these problems by 
reducing the protection they give to foreign works; certainly the Ameri- 
:an experience demonstrates the depressing effect this kind of policy has 
on native authorship and culture.143 Unless copyright owners in the 
developed countries go forward soon with programs involving major 
. -cessions to the developing countries, however, they are likely to find 
their works being used in those countries without permission or pay
ment.

- p* a revision of the Universal Copyright Convention would not bind any U.C.C. 
that failed to accept it. Thus, for example, if the United Kingdom accepts neither 

. St ■ckholm Act nor a U.C.C. revision omitting the Berne safeguard clause, it would still 
•e c ' no obligation to protect Indian works even if India denounced the Berne Convention 

rati tied the revised U.C.C. India, however, would still be required to protect British 
works under the U.C.C.

145 In the laissez-faire atmosphere of 19th century America, authors had great difficulty 
securing publication because publishers were free to print British works without permission 

r payment The argument has been made that similar results could easily be avoided in 
a -.’.here the government controls the organs of publication and other forms of com-

-nicatii n, and can require the dissemination of native works. Even if native authorship 
coi l: be successfully encouraged and nurtured in this way, however, the cost of tight govern- 
• • r.t control over authorship, in terms of loss of artistic independence and freedom of 
expression, would certainly be great.

No one can overestimate the job of finding a solution to this crisis: 
a s >lution that meets the needs of the developing countries, preserves 
the principle of authors’ rights, and maintains stability in international 
: pyright relations. The task will require considerable cooperation and 
effort, but not to undertake it would be absurd. Perhaps, in working 
with other countries to find the necessary7 solution, the United States 
can make up for some of its previous errors in the field of international 
copyright. Whatever it does, the rest of the world will be watching.
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Professor O’Brien, eschewing the moral and humanitarian aspects of 
resistance to the Vietnam War, examines the international legal bases 
for selective conscientious objection. In particular, he finds that the 
Nuremberg principles and many of the traditional laws of war no longer 
have relevance to the type of conflict we are now facing in Southeast 
Asia. Perhaps the most justifiable position for an individual, he con
cludes, is general conscientious objection.

One of the principal arguments for selective conscientious objection 
asserts that aggressive wars, war crimes, and crimes against humanity- 
are violations of both international law and the domestic law of the 
United States. When it appears to an American citizen that his 
nation is guilty of such crimes in a particular war, it is argued that he 
clearly has a moral right, and ought to have a legal right, to refuse par
ticipation in such criminal activity. It is the purpose of this paper to 
analyze, as a legal basis for selective conscientious objection, principles 
regulating modern warfare which are derived from both the Nurem- 
burg precedent and conventional international law. In assessing the 
validity and relevance of this approach, this study will treat the follow
ing subjects: (1) the contents of the so-called "Nuremberg principles;’’ 
(2) the status of these principles of public international law in the muni
cipal law of the United States; (3) the degree of relevance of each 
principle to the issue of selective conscientious objection; and (4) the 
practical issues of defining "participation” in crimes violative of the 
Nuremberg principles; assessing the individual’s capacity, responsibility, 
and legal right to interpret and apply the Nuremberg principles to 
particular wars in which his country is engaged; and evaluating the 
present status of the laws of war. Beyond the scope of this paper arc 
the moral, humanitarian, and constitutional arguments frequently prof
fered as bases for selective conscientious objection (S.C.O.).

The Legal Bases and Contents of the Nuremberg Principles

The London Charter, which was annexed to the London Agreement

1080
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of August 8, 1945,1 and adhered to by the United States, United King
dom. France, and the U.S.S.R., along with 19 of the other wartime 
Uniced Nations,”2 established the Nuremberg International Military 

Tribunal to try the so-called major German war criminals,3 "whose 
rtenscs had no particular geographical location.”4 The legal basis for 

- . trial was twofold: (1) as belligerents, the "United Nations” had 
l . right to try captured enemies for violations of the international law 

: and (2) as conquerors exercising supreme authority in Germany,

1 Agreement with the Provisional Government of the French Republic, the United King- 
and the U.S.S.R. for the Prosecution and Punishment of the Major War Criminals of 

•••.• European Axis, Aug. 8, 1945, 59 Stat. 1544 (1945), E.A.S. No. 472 [hereinafter cited 
i' London Charter]. For the text of the Agreement of Aug. 8, 1945, to which the London 

barter was annexed, see U.N. War Crimes Comm’n, The United Nations War Crimes 
mmission and THE Development OF THE Laws OF War 457 (1948) [hereinafter 

• : as U.N. War Crimes Comm’n].
- The other wartime "United Nations” which adhered to the London Agreement in con- 

with art. 5 thereof were: Australia, Belgium, Czechoslovakia, Denmark, Ethiopia, 
Haiti, Honduras, India, Luxembourg, the Netherlands, New Zealand, Norway, Pan

ic a. Paraguay, Poland, Uruguay, Venezuela, and Yugoslavia.
3 The basic source document for the Nuremberg trials is a 42 volume work, NUREMBERG 
: Military Tribunal, Trial of the Major War Criminals Before the Inter- 

NM7IONAL MILITARY Tribunal (1948) [hereinafter cited as T.M.W.C.]. The judgment 
: the Tribunal appears in vol. 22, at 411-587.

rhe m< t convenient source document is OFFICE OF U.S. CHIEF OF COUNSEL FOR PROSE- 
hon oi .Axis Criminality, Nazi Conspiracy and Aggression, Opinion and Judg- 
nt 19 i~) [hereinafter cited as NUREMBERG Judgment]. It will be cited and quoted as 

' principal primary source on the trial of the major war criminals before the Nuremberg 
International Military Tribunal.

‘ Nuremberg Judgment 1.
' S. Dept of the Army, Trials of War Criminals Before the Nuremberg 

tt.ary Tribunals Under Control Council Law No. 10 (1951) (15 vols.) [here- 
cite: as T.W.C.]. The Nuremberg trials held by the United States covered a wide 

: persons who committed offenses in many zones of operations, including Russia and 
Balkans. These trials are also covered in part in an invaluable series of reports and anal- 

■ virtually all notable international and national war crimes proceedings, U.N. WAR 
Crimes Comm’n, Law Reports of Trials of War Criminals (1947) (15 vols.) [here- 
inaitvr cited as L.R.T.W.C.]. Vol. 15 contains an analytical summary of all the principal 
char.i?-. . issues, defenses, and the law on each as it emerged from the practice of the tribunals.

I an i verview of the trials of the lesser war criminals, see U.N. War CRIMES COMM’N,
- p. n • 1; J. Appleman, Military Tribunals and International Crimes (1954).

I r ' dedicated scholar, a careful perusal of the International Law Reports, which cover 
• au. oi the national tribunal trials of war criminals, would also be worthwhile. See Annual

:he victorious Allies had the right to try German nationals and others who 
would have been under the jurisdiction of the deposed German Govern- 
ment. In addition to this Tribunal, virtually all of the Allies established 
their own courts to try the so-called lesser war criminals who were 
alleged to have committed crimes within the territorial jurisdiction of 
the court, or who were apprehended within the occupation zone of the 
: t becuting ally. The United States conducted a series of Nuremberg 
tr.als of individuals falling into the latter category.0
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Four major substantive offenses were defined by article 6 of the 
London Charter, which authorized the Tribunal "to try and punish per
sons [the major war criminals] acting in the interests of the European 
Axis countries, whether as individuals or as members of organizations." 
for the following crimes:

(a) Crimes against peace: the planning, preparation, initiation, or 
waging of a war of aggression, or a war in violation of international 
treaties, agreements, or assurances, or participation in a common plan 
or conspiracy for the accomplishment of any of the foregoing.

(b) War crimes: violations of the laws or customs of war including, 
but not be limited to, murder, ill-treatment or deportation to slave 
labor or for any other purpose of civilian population of or in occupied 
territory, murder or ill-treatment of prisoners of war or persons on the 
seas, killing of hostages, plunder of public or private property, wanton 
destruction of cities, towns or villages, or devastation not justified by 
military necessity.

(c) Crimes against humanity: the murder, extermination, enslave
ment, deportation, and other inhumane acts committed against any 
civilian population, before or during the war, or persecutions on polit
ical, racial, or religious grounds in execution of or in connection with 
any crime within the jurisdiction of the Tribunal, whether or not in 
violation of the domestic law of the country where perpetrated.

(d) Conspiracy: leaders, organizers, instigators, and accomplices par
ticipating in the formulation or execution of a common plan or conspiracy 
to commit any of the foregoing crimes were responsible for all acts 
performed by any persons in execution of such a plan.6 There were, in 
addition, two precepts prescribed by the London Charter and applied by 
the Tribunal which are relevant to the validity of S.C.O.—the defenses 
of superior orders and act of state.

Digest and Reports of International Law Cases (1945-53) and International Law Reports 
(post-1953 eds.).

«Nuremberg Judgment, supra note 3, at 3-4.

In order to analyze the principle of S.C.O., these four categories of 
crimes must be distinguished. The novel aspect of the trial of major 
war criminals and the real source of the twin charges of "victor’s justice" 
and ex post facto condemnation, was essentially that the delineation of 
crimes against the peace, such as illegal aggressive war, and the establish
ment of individual liability for such crimes were entirely new concepts. 
Under older international law principles, such alleged crimes would 
have been considered acts of state for which there would only be corpora
tive or community responsibility and punishment. Despite the some
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what ludicrous provisions of the Versailles Treaty' and the unsuccessful 
eff rts of the victors of World War I to try the Kaiser for starting the 
war.' it cannot seriously be contended that a legal presumption against 
first recourse to armed force as an instrument of foreign policy came 
hr > being until after the ratification of the League of Nations Covenant 
and the numerous interwar treaties, particularly the Kellogg-Briand 
Pact? The question at Nuremberg, which is still being controverted, 
was whether so-called aggressive war had been outlawed by the time 
of the Nazi invasions. Today there is no question that unilateral first 
re; urse to armed force is to be considered prima facie aggression. Also 
wdl established is the precept that under certain circumstances individuals 
may be tried for complicity in wars of aggression, just as they have long 
been subject to prosecution for violations of the laws and customs of 
war.10

The second category, war crimes, was not new; proceedings under 
this rubric on such a large scale, however, were unprecedented. The 
third count, crimes against humanity, is of interest because of its recogni- 
*. n f higher law standards and their relation to an incomplete and 
developing positive international law. In practice, however, crimes 
¿gainst humanity, such as genocide, which also involved gross violations 

f the traditional law of belligerent occupation, were usually merged 
with the war crimes category.11

' A lie : an : Associated Powers (1914------- ), The Treaties of Peace 1919-23.
• Set- UN. War Crimes Comm’n, supra note 1, at 32-52.

F r the icvelopment of the laws of war between the two world wars, see id. at 53-86; 
: W bou’ETT. Self-Defense in International Law passim (1958); I. Brownlie, In- 
terxati >nal Law and the Use of Force by States 66-107, 216-47 (1963); H. Kel- 
'ts, Principles of International Law 13-14, 16-173 (rev. ed. R. Tucker 1966); M.S. 

Dot gal & F.P. Feliciano, Law and Minimum World Public Order (1961); C. 
PO-MPE, AGGRESSIVE WAR: AN INTERNATIONAL CRIME passim (1953).

Ste W. Bishop, Jr., International Law, Cases and Materials 266-67 (2d ed. 
. H Briggs, The Law of Nations, Cases, Documents and Notes 96-98 (2d ed.

■ U i and authorities cited therein. The basic provisions of the U.N. Charter prohibiting
■ to force as an instrument of foreign policy are found in the preamble, in the 

purp■■■■-•> set :orth ¡n art. 1, and more concretely in art. 2, para. 4 which states: "All Members 
ha retrain in their international relations from the threat or use of force against the terri- 

' rial integrity or political independence of any state, or in any other manner inconsistent 
* ' the Purposes of the United Nations.” Sanctions supporting this rule are set out in chs. 

and 1" of the Charter.
¡’he Nuremberg International Military Tribunal found Streicher, the violently anti- 

' it r. and von Schirach, Hitler Youth leader and governor of Vienna, guilty of crimes
again • I -manity, but not of war crimes; Adms. Doenitz and Raeder guilty of war crimes but 
~ ' s against humanity; Goering, Hess, Keitel, Kaltenbrunner, Rosenberg, Frank,

■ 1 ink, Sauckel, Jodi, Seyss-Inquart, Speer, Von Ribbentrop, and Borman guilty of both 
rimes and crimes against humanity. See NUREMBERG JUDGMENT, supra note 3, at 

108-66.
typical linking of the two counts is demonstrated by two of the best-known of the U.S. 

War crimes proceedings at Nuremberg. In United States v. von Leeb (The High Command
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Of the four categories of Nuremberg offenses, only the second, war 
crimes, is of central importance to the legal issues involved in S.C.O. 
The first category, crimes against the peace—planning, preparation, 
initiation, or waging war of aggression—is not relevant because the 
illegal character of a war does not taint all members of the aggressor s 
armed forces with criminality under international law. The contention 
that all individuals in an aggressor’s military forces are criminals who 
might be granted amnesty was proffered at Nuremberg by the chief 
French prosecutor M. de Menthon,* 12 but was rejected implicitly by the 
International Tribunal and explicitly by the American tribunals at 
Nuremberg.13 Consequently, the true significance of the principle of 
crimes against the peace to the selective conscientious objector lies not 
in the risk of his becoming a war criminal through service in the armed 
forces of an illegal belligerent, but in the reinforcement of his conten- 

Case), count two was "War Crimes and Crimes Against Humanity: Crimes Against Enemy 
Belligerents and Prisoners of War,” while the third count was "War Crimes and Crimes 
Against Humanity: Crimes Against Civilians.” 10 T.W.C. 1, 13-48 (1948). In
States v. List {The Hostage Case} all four counts charged "war crimes and crimes against 
humanity” of various kinds. 11 T.W.C. 759, 765-76 (1948).

12 5 T.M.W.C. at 368.
13 The International Military Tribunal’s position is analyzed in O’Brien, The 31c.;’ '

"Military Necessity” in International Law, 1 World Polity 109, 142-47 (1957); United 
States v. von Leeb, (The High Command Case), 11 T.W.C. 1, 485-91 (1948); United Star, 
v. List (The Hostage Case), 11 T.W.C. 759, 1246-48 (1948). See also 8 L.R.T.W.C. at 
59-60.

In an article criticizing de Methon’s approach, Paul de la Pradelle notes that it was aban
doned by the French prosecutor Dubost in his final statement and that the Tribunal did n t 
discuss it in the judgment. See de la Pradelle, Le Procès des grands criminels de guerre t: .. 
développement du droit international, 1947 NOUVELLE Revue DU DROIT International 
Prive 15-16.

Both the logic and the propaganda potential of this tactic of blanket attribution of crim
inality, however, have been used by Communist belligerents, notably in the Korean War by 
the North Koreans and Chinese, who declared that all U.N. prisoners of war were aggressors 
and criminals in principle. Extension of traditional POW rights to them was portrayed as 
a generous but legally unnecessary gesture. See M. Milrod, Prisoners of War in Korea: The 
Impact of Communist Practice Upon International Law, June 1959 (unpublished M A. dis
sertation at Georgetown Univ.). At the time of the Korean War neither North Korea nor 
the Chinese Peoples’ Republic was a party to the several Geneva conventions of 1949 relative 
to treatment of prisoners of war and other wartime problems. Milrod observes that:

The USSR and its "bloc” [there perhaps was a "bloc” in those days] entered a reser
vation to Article 85 of the Convention, which relates to war criminals. Extending 
what was originally a French proposal, they adopted at Geneva the following ap
proach: "Some delegations maintained that those who transgress the laws of war 
forfeit their benefits by placing themselves outside of the law. Prisoners condemned 
under the regulations established at Nuremberg did not come under international 
law, it was argued, but should be treated as common-law criminals.

Id. at 136.
The Communist belligerents further manipulated the Nuremberg principles by making 

sweeping interpretations of the concept of war crimes and crimes against humanity, in audi
tion to crimes against the peace, so that the basic protection of U.N. POW’s was placed m 
question. See Geneva Convention Relative to the Treatment of Prisoners of War, Aug. L1. 
1949, [1956] 6 U.S.T. 3316, T.I.A.S. No. 3364 (effective Feb. 2, 1956) [hereinafter cited 
as Geneva POW Convention].
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cion that in positive international law, as well as in individual moral 
judgments, there do exist aggressive, illegal wars which ought not to 
be supported. The issue of participation as an ordinary soldier in what 
is believed to be an aggressive, illegal war remains effectively one of 
individual morality, not of international law.

The charge of genocide,14 * uttered somewhat indiscriminately by recent 
;n:ics of U.S. foreign policy, is likewise irrelevant to the issue of S.C.O. 
G n firmed as a crime under international law by the Convention on the 
Prevention and Punishment of the Crime of Genocide,11’ genocide has 
been specifically defined as embracing one of several "acts committed 
with intent to destroy ... a national, ethnical, racial or religious group, 
.. ... ." These acts include: killing or causing serious harm to members 
of the group; deliberately inflicting conditions of life calculated to 
bring about the group’s physical destruction in whole or in part; the 
imposition of measures intended to prevent births within the group; 
and the forcible transfer of children of the group to another group.16

The term was coined by Raphael Lemkin and has a definite historic meaning. See R. 
Lemkin. Axis RULE IN Occupied Europe 79 (1944); Lemkin, Genocide as a Crime Under 
International Law, 41 AM. J. INT’L L. 145 (1947).

1 C A. Res. 260 (III) A, 3(1) U.N. GAOR 174, U.N. Doc. A/810 (1948). Art. 1 of 
’■ ( nvention states that, "The Contracting Parties confirm that genocide, whether com-

. in time of peace or in time of war, is a crime under international law which they under- 
ukc to prevent and to punish.”

lb.- signatories to the Convention are obligated to pass legislation necessary to effectuate 
lf pr vi >ns. When proper, the contracting parties are also required to assume jurisdiction 

r th charged with genocide and to cooperate in extradition proceedings. Trial before 
ijuonal penal tribunal, another possibility that was envisioned, has not materialized 

an I is not likely to do so in the presently divided world.
18 Id. art. 2, at 174.

The rationale behind genocide—the systematic destruction of a 
supp )scdly inferior, undesirable, or dangerous group of human beings— 
is n : premised upon any argument of military necessity because it is 
invoked in both peace and war. The law against genocide is based on 
logic very similar to that underlying the equal protection clause of the 
: mrteenth amendment to the United States Constitution. That pro- 
vision prohibits the federal and state governments from discrimination 
' >t based on some reasonable criterion, but only if based, for example, on 
membership in a race or group "as such" without regard to individual 
behavior, intent, or impact on society.

The killing of many people, including relatively large numbers of 
noncombatants, the widespread destruction of property, and the per- 
pcruation of a war which exhausts the resources and wears down the 
m >ral fiber of a nation may constitute war crimes because of the means 
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employed. Violations of the principle of legitimate military necessity,17 
or a disproportionality between the probable good likely to emerge from 
a war and the projected evil resulting from it, may also brand such 
destruction as war crimes. But all these questions concern only the 
justice of resorting to force, the reasonableness of continuing the war. 
and the legality and proportionality of the means employed. In any 
event, the framework for these inquiries is war, not genocide.

17 This principle requires proportionality between permissible political-military ends and 
means. See notes 123-24 infra and accompanying text.

18 See Advisory Opinion on Reservations to the Convention on the Prevention and Pun
ishment of the Crime of Genocide, [1951] I.C.J. 15. The opinion discusses the nature and 
scope of the convention and its foundations in a "purely humanitarian and civilizing purpose."

19 Interview with Professor Donnedieu de Vabres, French member, Nuremberg Int i Mil
itary Tribunal, late of the Sorbonne Faculty of Law, in Paris, Mar. 5, 1952.

Because of the practice of most states in the post-World War II era, 
the Genocide Convention has become customary international law; con
sequently the United States, although not a signatory, is bound by its 
provisions.1' If it ever adopts policies which could legitimately be 
labeled genocide, that normative concept would be enormously relevant 
to the debate over selective conscientious objection. The present indis
criminate use of the term by critics of American foreign policies, how
ever, is invalid and irrelevant to the S.C.O. issue.

Of the four Nuremberg offenses, the charge of conspiracy to commit 
one of the other offenses is the most irrelevant to the issue of S.C.O. 
This is true for three reasons. First, the concept of conspiracy was 
designed to apply to an aggressive, totalitarian regime, unified by an 
omnipotent party and its leader. Despite exaggerated analogies between 
the Nazi regime and the American ’'military-industrial complex,” the 
requisite degree of centralization necessary to establish a plausible con
spiracy charge against the leaders of the United States is lacking. Sec
ond, the charge of conspiracy, better established as a principle of 
criminality in the common law than in the continental tradition, was an 
Anglo-American contribution of little concern to the French and Russians 
at Nuremberg,19 who left the formulation of the charge to the Americans 
and British. In the final analysis, it seems not to have greatly affected 
the verdicts or sentences. Third, and most important, the selective 
conscientious objection problem does not involve individual participation 
in the decisionmaking process on a sufficiently high level to support a 
charge of conspiracy.

With concepts of minimal relevance to the issues of S.C.O. put to 
one side, this study will focus upon the three central problems raised by 
the Nuremberg principles: (1) the denial of the defenses of superior 
orders and act of state; (2) the existence of a body of international law 
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governing rhe conduct of war, much of which is clearly part of the 
municipal law of the United States, and much of which is notoriously 
violated in modern wars; and (3) the possibility that an American soldier 
may be captured and tried as a war criminal under rules which the 
United States was a leader in establishing or, alternatively, that he may 
be tried by a court martial for violations of American and international 
law.

THE DENIAL OF THE DEFENSES OF SUPERIOR ORDERS AND
ACT OF STATE

Although war crimes—violations against the law of w7ar for which 
.. belligerent can punish a captured enemy—was not an entirely new 
. ncept, the prosecution of large numbers of individuals for such viola- 
:: ns was a new procedure. In previous wars, sanctions against viola-

- ' American and Japanese Members, Dissenting Report of Comm’n on Re- 
sp< nsibilitjes, Conference of Paris, 1919, Violations of the Laws and Customs 

’ War. Annex II. Apr. 4, 1919, at 58-79 (Carnegie Endowment for Int’l Peace, Div. of 
Inti Law, Pam. No. 32) (1919); U.N. War Crimes Comm’n, supra note 1, at 39-40.

Tht official position of defendants, whether as Heads of State or responsible officials 
in Government Departments, shall not be considered as freeing them from responsibility or 
mitigating punishment.” London Charter, supra note 1, art. 7.

-- Ti ■ f.’.u that the Defendant acted pursuant to order of his Government or of a super- 
i<>r 'hail not free him from responsibility, but may be considered in mitigation of punish
ment . . . ." Id. art. 8.

■ ns or the law of war generally took the form of reprisals or reparations 
imposed upon the defeated state by the victor. The classic international 
law position was that a state’s armed forces, in the execution of its

i )>en policies, exposed to international legal responsibility only the
■ -j, no: the individuals executing its policies. If punishment were 

iusiiticd and possible, it should be directed against the state qua state 
; than towards individual statesmen, commanders, and troops. 
The efforts of the Allies of 1918 to change this view were almost 
entirely unsuccessful. Indeed, it is interesting to recall that the U.S. 
¿.legation to the Versailles Conference opposed the other Allies on the 
issue of individual responsibility under international law for alleged 
war crimes, basing its objections on classical international law doctrine.20

Defense counsel at all the war crimes trials, however, relied unsuc- 
ess*ally  upon the traditional concept that only the state as an inter- 

national person is legally responsible for its acts and the concomitant 
argument that the war crimes proceedings should be limited to cases 
i f individual misbehavior. The Tribunal was bound by the London 
Charter which explicitly ruled out the doctrines of act of state21 or 
superior orders22 as a complete defense for alleged war crimes. Appar
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ently having concluded that justice vindicated the treatment of the 
question in the Charter, the Tribunal established a precedent which 
must be considered in judging the issues posed by S.C.O. Rejecting the 
defense of act of state, it held that the idea that international law 
imposed "duties and liabilities upon individuals as well as upon states 
has long been recognized.” The Tribunal then quoted the Supreme 
Court’s opinion in Ex Parte Quiriri1* in which Chief Justice Stone 
stated: "From the very beginning of its history this Court has recognized 
and applied the law of war as including that part of the law of nations 
which prescribes for the conduct of war, the status, rights, and duties of 
enemy nations as well as of enemy individuals.” Thus, only by punish
ing individuals who commit violations of the law of war can the 
provisions of international law be enforced. Furthermore, the Tribunal 
held that article 228 of the Treaty of Versailles reiterated and emphas
ized this view of individual responsibility, concluding that international 
law principles, which might otherwise protect a state’s representatives, 
are inapplicable to acts condemned as criminal by international law, 
especially in light of article 7 of the Charter. "The very essence of the 
Charter,” the Tribunal held, "is that individuals have international 
duties which transcend the national obligations of obedience imposed 
by the individual State; [thus] he who violates the laws of war cannot 
obtain immunity while acting in pursuance of the authority of the State 
if the State in authorizing action moves outside its competence under 
international law.”“1

23 317 U.S. 1, 27 (1942).
24 Nuremberg Judgment, supra note 3, at 52-53.
™ld. at 53-54.

Similarly, the Tribunal rejected the defense of superior orders, hold
ing the London Charter provisions rejecting the defense to be analogous 
to the law of all nations: "That a soldier was ordered to kill or torture 
in violation of the international law of war has never been recognized 
as a defense to such acts of brutality, though, as the Charter . . . provides, 
the order may be urged in mitigation of the punishment. The true 
test, which is found in varying degrees in the criminal law of most 
nations, is not the existence of the order, but whether moral choice was 
in fact possible.”20

The parties to the London Charter and the judges at Nuremberg 
adopted the most reasonable alternative available when they ruled out 
act of state and superior orders as complete defenses but allowed both 
pleas to be considered in mitigation of punishment. Confronted with 
defendants wrho had clearly worked their way to high positions in a 
totalitarian society, and who had themselves initiated, advised, or acqui
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esced in all or most of its major decisions relating to the crimes alleged, 
it a mid have been patently absurd to treat them as corporals or post- 
masters who simply carried out their government’s orders. On the 
ther hand, the victors were faced with the very real dilemma—one 

m ■>: germane to this study—that all nations have contingency plans 
: w ar on which many people work, and that all armed forces and their 
civilian support organizations operate on the basis of discipline and 

yaky; there simply could be no complete disavowal of such defenses 
.3 act of state and superior orders.

Thus, the Nuremberg principles most relevant to the debate over 
selective conscientious objection can be reduced to two formulations. 
First, individuals may be tried for violations of the international law 

: war (jus in bello) before international tribunals or the national 
military tribunals of foreign powers which capture or obtain jurisdiction 
wr them. Second, the prevailing view in international law, based 

,.p n the Nuremberg precedents, is that neither the plea of act of 
state nor that of superior orders is a complete defense for such violations, 
but that a court should make a judgment as to the degree of "moral 
dm.’ice” which the accused actually had when, under orders, he perpetrated 
the illegal acts for which he stands accused.

The Status of the Nuremberg Principles in Contemporary 
International Law and in United States Municipal Law

In order to assess the current legal status of the Nuremberg princi
ples. a preliminary examination of the relation between public interna- 
tional law and the municipal (domestic) law of the United States is 
necessary. Under article VI of the Constitution treaties are the law of 
the land and are the equivalents of legislative enactments, executive de
crees, and judicial decisions. If an irreconcilable disparity arises between 
a treat}’ and a legislative or other valid provision of U.S. law, the more 
recently enacted document prevails. This approach to construction, 
predicated on the presumption that no conflict between treaty provisions 
an 1 legislation is intended, enables the judiciary to avoid favoring one 
law over another. If a treaty provision is overridden by legislative, judi
cial. or executive action, municipal law has been changed; U.S. obligations 
under international law have not been altered, however, and the other 
parties to the broken treaty have a right to secure remedies under inter
national law.“0 Unlike treaties, executive agreements are made without 
the advice and consent of the Senate. Nevertheless, courts have ruled

- Two landmark Supreme Court decisions established this principle. Cook v. United 
States, 288 U.S. 102 (1933); Whitney v. Robertson, 124 U.S. 190 (1888).
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that executive agreements are equally binding in domestic law and are 
subject to the same rules of interpretation in the event of an apparent con
flict with domestic law.2' The London Charter was an executive agree
ment which, as has already been indicated, established legal principles to 
guide Allied prosecutors and judges in dealing with war criminals. Al
though the Charter did not deal with possible United Nations war crimi
nals, the United States is clearly bound by the Nuremberg principles for 
several reasons.

27 See United States v. Pink, 315 U.S. 203 (1942); United States v. Belmont, 301 U.S. 
324 (1937).

28 The trials held at Tokyo by the United States and other Allies were based almost rit- 
ualistically on the law and format of the trial of the major war criminals at Nuremberg.

The official record of the Tokyo War Crimes Trial is available only in a mimeographed 
document entitled Judgment of the International Military Tribunal for the Far East, Nov. 
1948. Portions of the Tokyo War Crimes Trial are quoted in J.B. Keenan & B.F. BROWN, 
Crimes Against International Law passim (1950); U.S. Naval War College, In
ternational Law Documents 1948-49, at 71-107 (1950); Horowitz, The Tokyo Trial. 
1950 Int’l Conciliation 473.

29 The United States tried the Japanese commander Gen. Yamashita in the Philippines 
in a rapid and controversial proceeding which resulted in a death sentence. The Supreme 
Court, without ruling on the merits of that decision, decided that the U.S. military tribunal 
was constitutionally valid and its decision compatible with relevant U.S. domestic law. In re 
Yamashita, 327 U.S. 1 (1946). For a critical analysis of the decision, see O’Brien, The Con 
stitution of the United States and the Occupation of Germany, 1 WORLD POLITY 61, 87-96 
(1957).

The fact that the United States conducted war crimes prosecutions 
on a wide scale in the immediate postwar years is highly significant. The 
trials were held primarily at Nuremberg, but also at Tokyo2" and in the 
Philippines.27 28 29 Such a pattern of activity would appear to support the 
contention, despite considerable dissent from Senator Robert Taft and 
many others, that official U.S. policy reiterated and conformed to, the 
Nuremberg principles. Consequently, the United States would be cast 
in a difficult posture if it refused to apply to itself standards which it ap
plied to others.

Secondly, the lead taken by the United States in obtaining support for 
the Nuremberg principles from the various organs of the United Nations, 
particularly the General Assembly, reflects U.S. acceptance of, and ad
herence to, the reasoning of the judgments. On October 24, 1946, Sec
retary General Lie delivered a report to the General Assembly urging 
that the Nuremberg principles be made a permanent part of international 
law. In response, Francis Biddle, the U.S. member on the Nuremberg 
International Tribunal, presented a written report to President Truman, 
recommending that "the United Nations as a whole reaffirm the prin
ciples of the Nürnberg Charter in the context of a general codification 
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of offences against the peace and security of mankind.”'" The President 
acquiesced and a draft resolution to this effect was submitted by the U.S. 
delegation to the first session of the General Assembly on November 15, 
1946. On December 11, 1946, the Assembly approved by unanimous 
voce Resolution No. 95 which "affirm[ed] the principles of international 
law recognized by the Charter and the judgment of the Nuremberg Tri
bunal and directfed] the Committee on the Codification of International 
Law to make plans for the codification of offences against the peace.”* 31 
The Committee then delegated the matter to the International Law Com
mission (ILC), a permanent body which was established on November 
21, 194”. The ILC in turn determined that the General Assembly reso
lution clearly indicated that the Nuremberg precedents were considered 
by all members of the Assembly to be permanent and binding principles 
of international law.

1Y. Dinstein, The Defense of 'Obedience to Superior Orders’ in Interna
tional Law 227 (1965).

31 G.A. Res. 95(1), 1(1) U.N. GAOR 188, U.N. Doc. A/64 Add. I (1946).
- The ILC decided that it should work on the formulation of the Nuremberg principles, 

a viewpoint that led to some rather frustrating debates. Some ILC members felt that the In- 
rt,.-national .Military Tribunal had already formulated the Nuremberg principles in its judg- 
ment and that further tinkering with the Tribunal’s version was either redundant or risked 

ntractin.c, expanding, or perverting the Nuremberg principles. See Y. Dinstein, supra 
note 30, at 227-40.

■■'See G.A. Res. 1186, 11 U.N. GAOR 51-52, U.N. Doc. A/3805 (1957); G.A. Res. 
- F, 9 LX GAOR 50, U.N. Doc. A/2890 (1954); Y. Dinstein, supra note 30, at 251.

1 2 Y.B. Int’l L. Comm’n 112, U.N. Doc. A/cn.4/85 (1954); see Y. Dinstein, supra 
note 30, at 251.

Xttholas G. Onuf will examine this controversial and constantly changing problem in 
n and the United Nations, a study to appear in the forthcoming 4th Yearbook of 

rhe Institute of World Polity, entitled Intervention in International Law and Relations.
The U.S. Government appears to be very skeptical about the legal validity and desirability 

in terms of U.S. interests of encouraging an "instant international law’’ approach via the Gen-

After inconclusive debate, the General Assembly rejected the ILC’s 
determination32 * and asked it to prepare, in conjunction with its work on 
the Nuremberg principles, a Draft Code of Offences against the Peace 
and Security of Mankind.

Primarily because of an impasse over the definition of the term "ag
gression,” the Draft Code has never been accepted by the General As
sembly, and discussion on it has been postponed sine die?*  Article 4 of 
the Code did provide, however, that: "The fact that a person charged 
with an offence defined in this Code acted pursuant to an order of his 
G ivernment or of a superior does not relieve him of responsibility in in
ternational law if, in the circumstances at the time, it was possible for 
him not to comply with that order.”34

Thus, the force and immediate authority of General Assembly reso- 
lutions as sources of international law is open to question.3-’ Similarly 



1092 The Georgetown Law Journal [Vol. 56: 1080

inconclusive are the draft proposals of the International Law Commis
sion, which are subject to the process of claim and counterclaim by which 
international law is established.3'* But the obligatory force of such reso
lutions and drafts notwithstanding, the United States, having assumed 
the leading role in producing this consensus, is certainly bound by the 
Nuremberg principles.

eral Assembly. See, e.g., Comments of B. Forman, Assistant General Counsel, International 
Affairs, Department of Defense, on R.R. Baxter’s address, "Forces for Compliance with the 
Law of War,” Apr. 24, 1964, in 1964 PROCEEDINGS OF THE Am. Soc’Y OF INT’L L. 82-92.

36 Cf., e.g., M.S. McDougal & Associates, Studies in World Public Order 200-01 
(1960).

37 175 U.S. 677, 700 (1900). The force of this statement may have been, in relation to 
some subjects, diminished by the Supreme Court’s decision in Banco Nacional de Cuba v. 
Sabbatino, 376 U.S. 398 (1964). The concern there, however, was the right of an American 
court to review a foreign act of state with respect to discriminatory nationalization of the 
property of U.S. nationals, a highly controversial subject. The traditional international public 
and private law on nationalization is in doubt in this era of the emergence of new nations 
and the increasing influence of Communist states. See ASSOCIATION OF THE Bar Oi the 
City of New York, Papers and Proceedings of the Seventh Hammarskjöld Forum, 
The Aftermath of Sabbatino (L. M. Tondel, Jr., ed. 1965); U. Goebel, Challenge 
and Response passim (1964).

38 Hague Convention No. IV Respecting the Laws and Customs of War on Land and An
nex Thereto Embodying Regulations Respecting the Laws and Customs of War on Land, Oct. 
18, 1907, 36 Stat. Till (1909), T.S. No. 539 [hereinafter cited as Hague Convention IV].

Principles may, through continued observance by states, become in
corporated into the law of nations in the form of customary international 
law. Thus, even if the Draft Code never becomes conventional interna
tional law and binding on the United States as a party to an agreement, 
it seems clear that the totality of international practice after Nuremberg 
adds up to the conclusion that the Nuremberg principles are binding on 
the United States as a result of customary international law. Moreover, 
the Nuremberg principles are widely, if not universally, accepted as bind
ing norms of international law. In a landmark case, The Paquete Ha- 
bana, the U.S. Supreme Court said:

International law is part of our law, and must be ascertained and ad
ministered by the courts of justice of appropriate jurisdiction, as often 
as questions of right depending upon it are duly presented for their 
determination. For this purpose, where there is no treaty, and no con
trolling executive or legislative act or judicial decision, resort must be 
had to the customs and usages of civilized nations; and, as evidence of 
these, to the works of jurists and commentators, who by years of labor, 
research and experience, have made themselves peculiarly well ac
quainted with the subjects of which they treat.* 36 37

In addition, the United States has repeatedly gone on record as an 
adherent to the Nuremberg principles. Many of the Nuremberg prin
ciples are simply reiterations of precepts laid down by the Hague Con
vention on Land Warfare.38 Many more refinements of these rules, as 



1968] Conscientious Objection 1093

wcli as rhe Nuremberg principles developed by the International Military 
Tribunal and other post-World War II war crimes tribunals, are incor- 
porared in the four Geneva Conventions of August 12, 1949, on the 
r .. >wing subjects: 1) For the Amelioration of the Condition of the 
W unded and Sick in Armed Forces in the Field; ’1’ 2) For Amelioration 
of the Condition of the Wounded, Sick, and Shipwrecked Members of 
Armed Forces at Sea;* 3 4 * * * * *” 3) Relative to the Treatment of Prisoners of 
War;4 and -1) Relative to the Protection of Civilian Persons in Time of 
War.4' The United States has been a party to all of these treaties since 
February 2, 1956; thus they are the law of the land.43

[1956] 3 U.S.T. 3115, T.I.A.S. No. 3362.
4" [1956] 3 U.S.T. 3217, T.I.A.S. No. 3363.

Geneva POW Convention, supra note 13.
3 U.S.T. 3516, T.I.A.S. No. 3365 [hereinafter cited as Geneva Civilian Con

vention].
4 Set note 26 supra and accompanying text.
“US. Dep’t of the Army, Field Manual No. FM 27-10, The Law of Land War

fare ¡956) [hereinafter cited as Army FM 27-10].
45 Id. at 3.
«// at 180-82.
«U at 182-83.

One of the most important reiterations of U.S. adherence to the Nur- 
v.mberg principles is the Army Field Manual 27-10, The Law of Land 
\i which summarizes and interprets the general principles of the
...... < f war, and the law of the Hague and Geneva conventions. With 
mp-ct to its authority, FM 27-10 states that only the effective statutes 
and treaties it reprints are binding on tribunals applying the law of war;

agreements to which the United States does not adhere are to consti- 
tutv evidence of customary practice.441

The defense of superior orders is treated in the same manner as it 
• ..> at Nuremberg,46 with the Manual stating that the court should con
sider

that obedience to lawful military orders is the duty of every member of 
the armed forces; that [he] . . . cannot be expected, in conditions of 
war discipline, to weigh scrupulously the legal merits of the orders re
ceived; that certain rules of warfare may be controversial; or that an 
act otherwise amounting to a war crime may be done in obedience to 
orders conceived as a measure of reprisal.

The Manual adds, however, that "it must be borne in mind that 
members of the armed forces are bound to obey only lawful orders.”4’ 
In addition to the perpetrator, a military commander may be held respon- 
sible for war crimes committed by his subordinates if done pursuant to 
his order or if he has "actual knowledge, or should have knowledge . . . 
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that troops or other persons subject to his control are about to commit 
or have committed a war crime and he fails to take the necessary and 
reasonable steps to insure compliance with the law of war or to punish 
violators thereof.”4 8

™Id. at 178.
49 Id. at 183.
so id.
5i Chief of Naval Operations, The Law of Naval Warfare ch. 1, at 3 (1955). 

The manual states it is applicable not only to wars formally declared by Congress, but to “any 
armed conflict in which the President, or a responsible official so enpowered by him, directs 
the application of the laws of war.” Id.

52r.w. Tucker, The Law of War and Neutrality at Sea (1957) [hereinafter 
cited as TUCKER],

53 Id. at vii.
54 See id. at 378-79.
55 The Navy manual differs in format from Army FM 27-10 in that it provides detailed 

footnotes to its provisions. Those footnotes relevant to the plea of superior orders are nos. 
14-16.

The act of state defense was similarly disposed of with the statement: 
"The fact that a person who committed an act which constitutes a war 
crime acted as the head of a State or as a responsible government official 
does not relieve him from responsibility for his act.”19 In an extremely 
important final paragraph, the Manual specifies the extent to which in
ternational law governs the law on war crimes proceedings, declaring that 
although "domestic law does not impose a penalty for an act which 
constitutes a crime under international law, [this] does not relieve the 
persons who committed the act from responsibility under international 
law.”50

The U.S. Navy has similarly endorsed the Nuremberg principles in 
a manual entitled The Law of Naval Warfare, which was issued in 1955 
by the Chief of Naval Operations for the elucidation and guidance of 
navy personnel.51 They are also treated in an outstanding study con
ducted in the same year for the Naval War College by Robert W. 
Tucker. ’2 Although Tucker’s book contains a preface by Rear Admiral 
Thomas H. Robbins, then President of the Naval War College, stating 
that "the opinions expressed in this volume are not necessarily those of 
the U.S. Navy or the Naval War College,”53 the book was generally 
approved by the Navy and is consonant with the manual. The book’s 
treatment of the Nuremberg principles is substantially similar to that 
found in Army FM 27-10.54 55 The passages relating to the defense of 
superior orders are the most relevant to the subject of selective con
scientious objection?3

In his text, Tucker notes the controversial nature of the plea of 
superior orders before and during World War II but observes that now 
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the Xuremberg precedent on this question has been "uniformly en
dorsed.’’^ Moreover, his discussion of the subject closely parallels its 
rrearment in The Law of Naval Warfare which states in paragraph 
330(b)(1):

The fact that a person acted pursuant to an order of his government or 
< f a superior does not relieve him from responsibility under interna- 
tional lav. but may be considered in mitigation of punishment. To es- 
■ablish responsibility the person must know, or have reason to know, 
that an act he is ordered to perform is unlawful under international law. 
In addition, if an act, though known to the person to be unlawful at 
the time of the commission, is performed under duress, this circumstance 
may be taken into consideration either by way of defense or mitigation 
of punishment?"

I: is of interest that the Army’s discussion does not raise the question of 
duress but, on the contrary, emphasizes the presumption in favor of 
bedience to military orders. Furthermore, the Navy manual mentions 

the possibility that proof of duress might result in more than merely 
diminished punishment for an illegal act because of mitigating circum- 
stances. It appears to be saying that duress might constitute a defense; 
because the accused was not a free agent, he would incur no legal respon- 
sibility for his criminal acts.

in an even more concrete fashion, the Government has recently 
demonstrated its respect for the Nuremberg principles in two highly 
controversial cases. In the court martial proceedings against Capt. 
Howard B. Levy at Ft. Jackson, South Carolina,aS which concerned 
Levy’s statements and agitation against the Vietnam war and the "Green 
Berets,” trial officer (judge) Col. Earl V. Brown ruled on May 17, 1967, 
that he would acquit Capt. Levy of willfully disobeying an order to 
train Special Forces medical aides if the defense could prove that the 
United States was committing war crimes in Vietnam as a matter of 
policy. The burden thereby placed on counsel for the defense proved 
.insupportable and Col. Brown ruled that: "While there have been per- 
haps instances of needless brutality in Vietnam about which the accused 
may have learned . . . there is no evidence that would render this [dis- 
obeyed] order illegal on the grounds that these men would have be- 
come engaged in war crimes or some way prostitute their medical train
ing by employing it in crimes against humanity . . . .”* * * 59

'‘‘Tucker, supra note 52, at 157-59.
■•Chief of Naval Operations, supra note 51, 5 330(b) (I).
''Washington Post, May 18, 1967, § A, at 1, col. 6.

so//, May 26, 1967, § A, at 10, col. 1.

The second illustration of American adherence to the Nuremberg 
principles has been the court-martial trials of military personnel charged 
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with violations of the laws of war. One of the most recent was that 
in South Vietnam of S. Sgt. Walter Griffen, charged with the murder 
of a Vietnamese prisoner. Griffen, who had served in the army for 
eight years and was described as a "soldier’s soldier’’ trained "to obey 
the order first,”60 was a winner of the Bronze Star and the Purple Heart 
and had been recommended for the Silver Star. He testified that he 
shot the prisoner because he had been ordered to do so by his command
ing officers and because he felt that keeping him overnight would "violate 
the security of the platoon,” thoughts which mixed with anger over the 
wounding of one of his own men earlier in the day. He described the 
shooting as "something that’s going on not every day, but every once 
in awhile.”61 Griffen was convicted of unpremeditated murder and 
was sentenced to ten years in prison, reduction in rank, and forfeiture of 
all pay and allowances.62

60 July 27, 1967, § A, at 27, col. 2.
61 Id. at col. 4.
62 Id. at col. 1.
63 Washington Post, May 31, 1968, § A, at 3, col. 1.
04 Id. at col. 3.

A final illustration of American adherence to the Nuremberg prin
ciples is found in the recent court-martial decision in the case of Cpl. 
Stanley Luczko who was convicted of murdering a Vietnamese woman 
and sentenced to three years at hard labor.6'1 Members of Luczko's 
squad testified that he killed the woman without any reasonable motive 
in an act of gratuitous cruelty accompanied by sadistic comments. Luczko 
denied this and claimed that the woman was acting suspiciously, that 
they were in dangerous Viet Cong country, that he acted instinctively 
at a time when he was exhausted and tense, and that he did not believe 
it was his firing which killed the woman.64 The attention accorded this 
case by the Marine Corps clearly indicates a serious concern about viola
tions of the laws of war and a willingness to grapple with the dilemmas 
of weighing apparent criminal behavior against the grim facts of combat.

Thus, American military law has recognized the Nuremberg prin
ciples most relevant to the S.C.O. problem, namely, individual criminal 
liability before international or domestic tribunals for violation of the 
law of war, as set forth in both conventional and customary international 
law. The United States has also recognized the illegality of crimes 
against humanity, including genocide. Following the Nuremberg prece
dent, it has rejected the plea of superior orders as a complete defense but 
allows the plea to be considered as a mitigating circumstance warranting 
diminishment of, and possibly exemption from, punishment for acts which 
constitute war crimes.
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The record, however, is a mixed one. While military tribunals have 
heard arguments and evidence regarding alleged violations of the Nurem
berg principles and the laws of war by U.S. forces, the federal courts 
have not gone so far. They seem to have considered these principles 
irrelevant to cases involving refusal of military service based on the 
grounds that the Vietnamese involvement violates the Nuremberg prin- 
ciples generally, and the Treaty of London of August 8, 1945, specifically, 
as well as other treaties on war to which the United States is a party.

Thus, the core of this inquiry will concern the practical likelihood 
that an individual soldier may be placed in circumstances obliging him 
in i ne way or another to commit war crimes, resulting in a court martial 
or war crimes proceeding before an international or foreign military 
tribunal. The analysis will focus upon two aspects of this subject: (1) 
examining the treatment accorded ordinary soldiers in the Second World 
War who were tried for war crimes, and (2) discussing in a purely specu- 
lative way the subject of participation in aggressive wars and wars in 
which war crimes are allegedly committed.

Individual Responsibility—The Precedents

The 15 volume series edited by the United Nations War Crimes 
Commission''0 summarizes 89 war crimes cases tried before national tri
bunals against individuals who had allegedly violated international law 
and were physically within the territorial jurisdiction of the tribunal, or 
individuals who had been accused of violations of the law of the forum. 
The cases reported do not begin to reach the total number of such 
cases, some of which continue, as in the Federal Republic of Germany, to 
this day. Yet the series does cover quite well the best-known of the 
so-called lesser war crimes proceedings, all of those other than the 
Nuremberg International Military Tribunal and its Tokyo counterpart. 
An examination of the series yields few cases specifically relevant to 
selective conscientious objection based on a justifiable fear of trial as a 
war criminal. But the analysis of defense pleas contained in the last 
volume*"  would appear to provide prospective arguments relating to 
S C O. Having noted that the Nuremberg International Military Tri
bunal ruled out superior orders as a complete defense but permitted its 
consideration as a mitigating circumstance,'" the War Crimes Commis- * * * * 

’ IO a discussion of the treatment of the Nuremberg defenses in the civil courts, see notes 
I S’-G’ tr.tra and accompanying text.

’•* I. R TAX'.C. wpra note 5. The "United Nations” Commission was an organ of the 
wartime alliance, not of the United Nations organization founded at San Francisco in 1945.

«• 15 L.R.T.W.C. at 157-60.
at 158-59.
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sion observed that three pleas were frequently advanced: superior orders, 
duress, and military necessity.

In its analysis of these pleas, the Commission noted that the defenses 
of superior orders and duress, though frequently merged and undiffer
entiated in practice, had been distinguished by the War Crimes Tribunal 
which conducted the Einsatzgruppen Trial in that it applied one test of 
the knowledge of the illegality of an order in cases where the plea of 
superior orders is put forward and a different test when a plea of duress 
is added. The Tribunal had added that in order "to plead superior orders 
one must show an excusable ignorance of their illegality’’; it pointed out. 
however, that "in military law even if the subordinate realizes that the 
act he is called upon to perform is a crime, he may not refuse its execu
tion without incurring serious consequences, and that this, therefore, con
stitutes duress. . . . [N]o law . . . requires [that] an innocent man must 
forfeit his life or suffer serious harm in order to avoid committing a 
crime which he condemns.”69 70 71

69 Id. at 156. The Einsatzgruppen Trial referred to by the Commission is officially desig
nated United States v. Ohlendorf, 4 T.W.C. 3 (1948). The trial, held at Nuremberg from 
Sept. 1947 to Aug. 1948, was so designated because the defendants were charged with crimes 
arising out of their activities as members of "Special Task Forces” {Einsatzgruppen). The 
members of the Einsatzgruppen were drawn from the S.S., the S.D., and the Gestapo; their 
tasks were political murder and genocide.

70 15 L.R.T.W.C. at 157. War crimes under international law may be punished, not only 
if the acts are legal under the defendant’s municipal law, but even if the international criminal 
acts were obligatory under the defendant’s municipal law. See id. at 160-61.

71 Id. at 158, quoting the Tribunal at 3 id. 90-91. As to the applicability of the pica to 
civilians acting under orders, see Trial of Wagner, 3 id. at 54-55 (Fr. Perm. Mil. Trib. 1946).

The Commission recognized the "true test” of a valid plea of superior 
orders to be "whether an order, illegal under international law, on 
which an accused has acted, was or must be presumed to have been 
known to him to be illegal, or was obviously so illegal [that it] should 
have been recognized by him as being . . . illegal . . . The plea also 
requires the actor’s constant opposition to the order. "It is not enough 
that he mentally rebel at the time the order is received; if at any time 
after receiving the order he acquiesces in its illegal character, the de
fense of superior orders is closed to him.”'1

In refining the constituent elements of a plea of duress, the Com
mission adopted the formulation of the Tribunal in the Einsatzgruppen 
Trial where it had stated that:

If one claims duress in the execution of an illegal order it must be 
shown that the harm caused by obeying the illegal order is not dispro- 
portionaliy greater than the harm which would result from not obeying 
the illegal order. It would not be an adequate excuse, for example, if 
a subordinate, under orders killed a person known to be innocent, be
cause by not obeying it he would himself risk a few days of confine-
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menu Nor if one acts under duress, may he without culpability commit 
the illegal act once the duress ceases.72

' LR.T.W.C. at 158; United States v. Ohlendorf, 4 T.W.C. 3 (1948). See also Trial 
of Kramer < The Belsen Trial), 2 L.R.T.W.C. 1, 79 (Brit Mil. Ct. 1945).

: - O’Brien, supra note 13; O’Brien, Legitimate Military Necessity in Nuclear War, 
2 World Polity 35-120 (1960).

74Trial of Sandrock (The Almelo Trial), 1 L.R.T.W.C. 35 (Brit. Mil. Ct. 1945); Trial 
of Golkel, 5 id. 45 (Brit. Mil. Ct. 1946); Trial of Hans, id. 82 (Sup. Ct. Norway 1947); 
Trial of 1 11 (Sup. Ct. Norway 1948); Trial of Wielen, 11 id. 31 (Brit. Mil.
Ct. 194'); Trial of Zuehlke, 14 id. 139 (Neth. Spec. Ct. 1948).

Overwhelming military necessity, as set forth in article 23(g) of the 
H.we Rules of Land Warfare, may be entered as a plea in mitigation of 
punishment for acts which in themselves constitute war crimes. But 
since the principal cases in which this plea was raised involve only high- 
level military commanders, and not ordinary enlisted men or junior of- 
ficers, they are generally immaterial to the problem of S.C.O. Whatever 
the moral dilemmas faced by generals and the intricacies of the concept 

: total command responsibility, the focus of this study is upon the or- 
cinary man who, out of moral or other scruples, demands the right to 
'cruse military service in a particular war. More pertinent to the topic 

: S.C.O. are those prosecutions for violation of the normal laws of war.73 *
Most of the precedent-making war crimes cases involved defendants 

who were either high level commanders, governmental officials, or per- 
s ns at any level who served—presumably by choice—in elite organiza- 
iions or in particular kinds of operations which predictably put them in 
positions wherein their commission of criminal acts was reasonably for- 
seeable. Few of the cases reported in the U.N. Law Reports involved 
min r persons, whether commissioned or enlisted personnel, who were 
ordered to commit war crimes. Of all the cases reported in which the 
defense of superior orders was raised, apparently only ten involved low 
level officers or enlisted men and are therefore relevant to the S.C.O. 
daim of possible involuntary participation in war crimes. Of those ten, 
h \ever, six concerned German S.S. personnel.* 4 Since the presumption 
must be that a member of the S.S., or a related Nazi organization, was 
not opposed to its policies and techniques when he voluntarily joined his 
unit, rhe validity of his plea of superior orders appears dubious. Ad
dressing itself to this point, the tribunal deciding the case of United States 
v. Ohlendorf noted:

To plead superior orders one must show an excusable ignorance of 
their illegality. The sailor who voluntarily ships on a pirate craft may 
not be heard to answer that he was ignorant of the probability he would 
be called upon to help in the robbing and sinking of other vessels. He 
who willingly joins an illegal enterprise is charged with the natural de
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velopment of that unlawful undertaking. What SS man could say that 
he was unaware of the attitude of Hitler towards Jewry?75 * 77 78 *

75 United States v. Ohlendorf, 4 T.W.C. 474 (1948), quoted in 8 L.R.T.W.C. at 91.
70 Nuremberg Judgment, supra note 3 at 86; 22 T.M.W.C. at 498.
77 Nuremberg Judgment 102; 22 T.M.W.C. at 517.
78 Nuremberg Judgement 102; 22 T.M.W.C. at 517.
7»1 L.R.T.W.C. 71 (U.S. Mil. Comm’n 1945).
80 Id.-, see Hague Convention IV, supra note 38, Annex art. 23. It was also charged that

there had been violations of art. 2, pt. I of the Geneva Convention of 1929 Relative to the 
Treatment of Prisoners of War. See 1 L.R.T.W.C. at 73.

Pursuant to article 9 of the London Charter, under which entire or
ganizations could be declared "criminal” and their members subject to 
trial,'6 the Nuremberg International Military Tribunal found that the 
S.S. (Die Schutzstaffeln Der Nationalsocialistischen Deutschen Arbeit er- 
partei} was a "criminal” organization,'7 excluding from guilt only "those 
persons who were drafted into membership by the State in such a way 
as to give them no choice in the matter, and who had committed no such 
crimes.”'8 In the remaining four cases, the defense of superior orders 
was alleged by comparatively low-level personnel who were not mem
bers of a politico-military elite organization. A discussion of these cases 
reveals several of the problems that might face an American soldier 
prosecuted for war crimes.

The ]aluit Atoll Case. The Jaluit Atoll Case involved the trial
of Rear Adm. Misuke Masuda and four other members of the Imperial 
Japanese Navy by the U.S. Military Commission on Kwajalein Island, 
Marshall Islands.'9 Masuda had ordered Lt. Yoshimura, Ens. Kawachi, 
and WO Tanaka to shoot three unarmed American prisoners of war. 
Ens. Tasaki, who had custody of the prisoners, was ordered to turn them 
over to the three executioners. The prisoners were taken to a cemetery 
on an adjoining island and, without trial, were secretly shot to death and 
cremated. This act constituted a violation of article 23(c) of the 190" 
Hague Convention which prohibited killing or wounding "an enemy, 
who, having laid down his arms, or no longer having means of defence, 
has surrendered at discretion.”80 *

At the trial, Yoshimura, Kawachi, and Tanaka admitted to the killing, 
and Tasaki further admitted that he had arranged for the prisoners’ re
lease knowing that they were to be killed. All four were found guilty 
despite the plea of superior orders. The defense pointed out the dire 
strategic context of the crimes and the fact that the order was given "di- 
rectfly] by a Rear Admiral to 'mere Warrant Officers and Petty Of
ficers.’ If they had refused to obey it, 'everyone would have fallen upon 
them.’ ... As the accused had no criminal intent, it was clear that they 
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committed no crime.”81 Moreover, the other defending counsel pointed 
out 'that the executioners each requested that they should not be assigned 
the task of carrying out the killing but when emphatically ordered by Ma- 
suda. a man of strong character, they had obeyed in accordance with their 
training; [thus] their actions were not of their own volition; they were 
the will of another.”*2 Nevertheless, the three executioners were sen
tenced to death by hanging, while Tasaki received ten years’ imprison
ment. His punishment was lighter because of what the tribunal termed 
his 'brief, passive, and mechanical participation . . . .”83

« 1 LR.T.W.C. at 74.
82//
83 Id. at 76.
M 3 id. at 56.

Compare United States v. von Leeb (The High Command Case), 10 T.W.C. 3 (1948), 
United States v. List (The Hostage Case), 11 id. 765 (1948). In both these cases, the 

argument of military necessity on the strategic level was made.

Ens. Tasaki's American counterpart, in time of war or large scale 
mobilization, could be a product of a Naval ROTC program or an offi- 
¿ers’ candidate school open to draftees. His fear of potential guilt by 
participation in a war crime of murdering POW’s in carrying out a war- 
time administrative order would seem to be relevant to the arguments of 
the selective conscientious objector. On the other hand, the Jaluit Atoll 
Ca:c can be distinguished on its facts. The nature of the discipline and 
the tough policies of the Imperial Japanese Navy were no secret. Tasaki 
aid not have to become an ensign; had he been concerned about such 
participation in war crimes he probably could have found some position 
in the armed forces even less conspicuous.

The Trial of Gunther Thiele and Georg Steinert. This case is
illustrative of the practical dilemmas of men in actual combat. Thiele, 
a German Army lieutenant, and Steinert, a grenadier, were tried before 
.. U.S. Military Commission at Augsberg, Germany, on June 13, 1945, 
: r the murder of an American prisoner of war. Lt. Thiele was ordered 

. Capt. Schwaben, his battalion commander and superior officer, to kill 
prisoner, and Theile passed the order to Grenadier Steinert, who ex

ecuted the captive. At the time of the offense the defendants were mem
bers of a German unit closely surrounded by U.S. troops. They were 
sentenced to death, but, on the recommendation of the Staff Judge Advo
cate, the sentence was commuted to life imprisonment.84

It appears that the plea of superior orders, which was raised in this 
trial as a complete defense, did serve to mitigate punishment. Further
more. this case was one of the few demonstrating the concept of military 
necessity at the tactical and virtually individual level.So This latter argu
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ment may, in fact, have served as a partial rationale for the mitigation 
of punishment.
The Trial of Sgt.-Maj. Shigeru Oh as hi and Six Others. Sgt.-
Majs. Shigeru Ohashi and Yoshifumi Komoda, together with five other 
members of the Japanese Military Police, were tried for the murder of 18 
civilian inhabitants of New Britain, then under Japanese occupation?' 
The victims were beheaded after a summary trial, violative of the even 
minimal standards of due process, for sabotage and other acts hostile to 
the Japanese Army which were defined as war crimes in the Japanese 
military code. The defendants claimed that the deceased, pursuant to a 
conspiracy against the armed forces of Japan, had concealed weapons, 
stolen grenades and rations, blown up a petrol dump, and attacked a 
Japanese soldier and civilian; allegations which were not denied. Gen. 
Immamura, Commander in Chief of the Japanese Eighth Army in charge 
of the Rabaul area at the time of the act, testified that, in view of the 
circumstances of the troops under his command, he had authorized "wide 
discretion accorded to unit commanders not only as to the convening and 
constitution of the [emergency] courts but also as to the penalty meted 
out.”s‘ Gen. Immamura’s evidence established that the Japanese Gov
ernment had directed a summary trial in the field for war criminals under 
certain operational conditions, and that those conditions existed at the 
time of the executions/55 Sgt.-Majs. Ohashi and Komoda and their super
ior officer, Lt. Yamada, all members of the court which convicted the 
victims, were found guilty and sentenced to life imprisonment. The 
other accused were found not guilty. Apparently, the Judge Advocate 
was willing to concede that some protection might be afforded the 
defendants under their plea of superior orders "if the acts of the accused 
were actually conduct as laid down by those orders.”* 87 88 89

865 L.R.T.W.C. 25 (Austl. Mil. Ct. 1946).
87 Id. at 26.
88 Id.
89 Id. at 31. The Judge Advocate admitted that the court should remember that the ac

cused were soldiers whose duty was to obey orders not obviously unlawful. He stressed that 
the accused, however, could not escape liability for executing orders which "violate unchal
lenged rules of warfare and outrage the general sentiment of humanity.” Id. at 14.

»6 8 id. at 15.

Trial of Karl Bauer, Ernst Schrameck, and Herbert Falten. Cols.
Karl Bauer, Ernst Schrameck, and Lt. Herbert Falten were tried by the 
Permanent Military Tribunal at Dijon in proceedings completed on 
October 18, 1945.'"’ The three defendants were members of a German 
column of troops retreating before the Allied forces in the Landes- 
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B. irdc-aux area in southern France. The column engaged a mixed force 
of French regular troops and French Forces of the Interior (F.F.I.). 
In the course of battle, three F.F.I. combatants were captured by the 
Germans and taken to the headquarters of Col. Bauer who handed them 
over to Schrameck with orders that they be shot. Schrameck, in turn, 
transmitted the order to Lt. Falten. Prior to rhe execution, Falten 
returned to Schrameck to question the necessity of the order, but was 
o mmanded to obey it immediately. Falten then had the three prisoners 
shot by a firing squad. It was conceded at the trail that interrogation 
revealed no offense on the part of the prisoners, apart from the fact 

they had fought for one day against the column in regular combat.”91 
I: is important to note that the belligerent status of the captives was a 

. issue in this case. Since most of the contemporary wars which 
have raised the issue of S.C.O. involve irregulars, guerrillas, or "unre- 
.oynizeJ” insurgents, the decision of the Dijon tribunal regarding bellig- 
trem status and its disposition of the plea of superior orders are highly 
relevant.

m/Z
w/Z at 15-16.

Hague Convention IV, supra note 38, Annex art. 1. The difficulties of interpreting and 
applying this and related formulae for defining belligerent status are explored in J.R. Leguey- 
Fc ■; The Status of Guerillas in the Law of War, June 1965 (unpublished Ph. D. thesis 
in Georgetown Univ. Library).

H Hague Convention IV, supra note 38, Annex art. 2.

Although the prosecution described the three prisoners as having 
ken cressed almost entirely in civilian clothes, there were witnesses 
who testified that some of the prisoners wrore tri-color arm bands, 
Americ m helmets, and khaki overalls.92 It would appear that a good 
case could have been made that the three F.F.I. combatants qualified 
for belligerent status, and therefore for the rights of ordinary prisoners 
of war under article 1 of the Hague Convention of 1907 which provides 
that: The laws, rights, and duties of war apply not only to armies, but 
also :o militia and volunteer corps fulfilling the following conditions: 
1. To be commanded by a person responsible for his subordinates; 2. 
To have a fixed distinctive emblem recognizable at a distance; 3. To 
carry arms openly; and 4. To conduct their operations in accordance 
with the laws and customs of wrar . . . .”9 !

The prosecution, however, apparently preferred to base its case on 
article 2 of the same regulations which states that the inhabitants of a 
previously unoccupied territory who spontaneously, openly, and with- 
out organizing, take up arms are to have the protection of belligerent 
status.'” It was argued by the prosecution that even though the F.F.I. 
had "had time to organize themselves” generally, individual members, 
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volunteering daily as events opened up the war, might not clearly qualify 
for belligerent status under article 1 of the Hague regulations but cer
tainly should qualify under article 2.90

95 It is this author’s position that France was under German belligerent occupation until 
liberated, and that the F.F.I. forces could not qualify as belligerents on the basis of art. 2 but 
only under art. 1 of the Hague Regulations.

9(5 In their commentary on the case, the editors of the U.N. Law Reports rely heavily on 
the fact that the Nuremberg International Military Tribunal had judged "criminal" various 
orders by Hitler with respect to irregular forces going back to his Oct. 18, 1942, "Commando" 
order requiring slaughter of such troops. See 8 L.R.T.W.C. at 20-21.

Nevertheless, the significant facts are that the three executed F.F.I. 
men were captured in battle and their sole alleged offense was participa
tion in open battle. No covert, unfair, or subversive activities were 
charged against them. Under these circumstances, it seems quite clear 
that they deserved the protections afforded prisoners of war. It would 
seem reasonable to assume that the accused officers understood this, 
whatever their state of emotional distress. Their primary defense was 
that of superior orders. Bauer invoked the protection of Hitler’s express 
order to execute irregular combatants,95 96 Schrameck referred to Bauer’s 
order to him, and Falten relied on Schrameck’s command.

The three accused were found guilty as charged. Bauer was sen
tenced to death. In sentencing both Falten and Schrameck to five years 
imprisonment, the Tribunal considered the plea of superior orders in 
mitigation of punishment. Similarly, it appears that the Tribunal con
sidered as an extenuating circumstance the fact that Falten had volun
tarily postponed the execution and asked Schrameck to reconsider the 
order.

Problems of Individual Judgment in S.C.O.

The remaining section of this study, which will analyze the practical 
S.C.O. issues of allegedly illegal wars, war crimes, and criminal parti
cipation in either or both, is divided into three categories: (1) the judg
ment that one’s nation is engaged in a war contrary to binding rules 
of international law; (2) the judgment that, regardless of the legality 
of one’s nation’s recourse to force, illegal means are being employed to 
such a degree that the individual citizen has a right to disassociate him
self from the war; (3) the judgment that any participation in a war 
which is illegal either in terms of the decision to have recourse to force 
as an instrument of foreign policy or the decision to use certain allegedly 
illegal means, places the individual citizen in jeopardy of punishment 
under the Nuremberg principles and that, therefore, the Nuremberg 
precedents provide a valid basis for S.C.O.
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JUDGING THE LEGAL PERMISSIBILITY OF RECOURSE
TO ARMED FORCE BY ONE’S NATION

The state of international law with respect to the use of armed force 
is simple and clear in theory, but subject in practice to violent disagree
ments over facts and justifications. Today, all states are prohibited from 
first recourse to armed force as an instrument of foreign policy by virtue 

f the United Nations Charter.7 * 9, The only legally permissible bases for 
recourse to armed force are participation in a U.N. enforcement action,98 

•r individual and collective self-defense,99 or a natural right reaffirmed 
by the Charter.100

7 "Al! Members shall refrain in their international relations from the threat or use of 
■ against the territorial integrity or political independence of any state, or in any other 
manner inconsistent with the Purposes of the United Nations.” U.N. CHARTER art. 2, para. 4.

Id. arts. 43-45.
W/Z art. 51.
” See J.L. Brierly, The Law of Nations 393-94 (H. Waldock ed. 1963).

See notes 12-13 supra and accompanying text.

The practical problem, particularly since the Korean War, is that 
international conflict in a world based on the balance of nuclear power 
seldom takes a clear-cut agressor-defender form, but rather, involves a 
mmplex combination of genuine domestic insurgency and substantial, 
•::en essential, support by indirect aggression. Divorcing the political 

..nd moral arguments from the debate over the Vietnamese conflict, 
•ne is left with a factual dispute as to which party or parties did, in a 

legally significant sense, start an international conflict engendering rights 
of collective self-defense in the other side. The legal arguments, how
ever, that can be raised for S.C.O.—that the war violates the U.N. 
re /rce restricting recourse to force, the Nuremberg principle condemn- 
ing aggressive wars, and general contemporary international law—are 
only relevant to the high-level decisionmaker and, perhaps, to high-level 
military commanders. Scruples on the legality of a war might lead to 
dissent within the decisionmaking process and to resignation. Argu
ments concerning the legal foundation of the war are not highly rele
vant, however, to the plight of the ordinary draftee or even to a junior 
officer. The principle applied at Nuremberg, and at most of the trials 
of the lesser war criminals, that mere service in the armed forces of a 
nation which is subsequently found by some authoritative international 
body or court to have engaged in aggression, is, in itself, not a crime 
under international law. Thus, the fear of punishment as a war criminal 
for mere participation in the armed forces of an aggressor state is not 
justified in the light of contemporary international law doctrine and 
practice.1"1 The position adopted by the Communist powers in the 
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Korean War, and threatened by the North Vietnamese in the Vietnam 
conflict, which would treat all enemy POW’s as ’criminals” would 
appear to be without legal foundation.102 Thus, it would appear that 
participation in crimes against the peace and aggressive war do not con
stitute convincing legal grounds upon which to base selective conscien
tious objection.

102 Id. In the summer of 1966 Communist sources representing North Vietnam and 
other states threatened trials of captured U.S. airmen as "war criminals.” Apparently the em
phasis was placed upon "war crimes” committed in the course of air attacks on North Vietnam; 
but the contention that the pilots were "criminal aggressors” was reminiscent of the Commu
nist position towards U.N. POW’s in Korea. NEWSWEEK, Aug. 1, 1966, at 38. After pro
tests from the United States, the Pope, and many private groups, Hanoi relented on July 21 
when Ho Chi Minh told CBS that there was "no trial in view.” Washington Post, July 26, 
1966, § A, at 14, col. 1.

103 See Geneva Conventions, supra notes 39-42; Hague Convention IV, supra note 38.

One must also focus upon that facet of the Nuremberg principles 
most relevant to S.C.O.—the possible commission, either under direct 
order or because of tactical or individual necessity, of war crimes and 
crimes against humanity. It is also in order to develop the concept of 
"operational necessity” and examine the relevant law of war.103

INTERNATIONAL LAW AND THE PERMISSIBLE MEANS OF WARFARE

The problems confronted by an individual who undertakes to judge 
the legal permissibility of the means used by his nation’s armed forces 
are considerable, but not insuperable. The media in a democratic society 
such as the United States present adequate data on which to base an 
informed judgment of the controversial methods and tools of modern 
war or an assessment of the probability of their use.

Several distinct problems do arise in undertaking an assessment of 
the means of warfare. First, one encounters the problem of judging 
practices which persistently violate conventional international law and 
run counter to the general practice of states. Second is the problem of 
judging the laws of war which appear to be so frequently violated in 
practice as to render questionable their continued validity and relevance, 
despite their affirmation in treaties. Lastly is the inevitable problem of 
judging means of warfare which, though not legally impermissible, 
become the object of moral, humanitarian, and even utilitarian con
demnation or criticism.

The first two categories are highly relevant to the subject of S.C.O., 
particularly if the conventional law of war is binding under the domestic 
law of the objector’s state as is the case in the United States with respect 
to every major international convention on the laws of war except the 
Genocide Convention. The third category is the most difficult from the 
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legal point of view because it includes the most decisive—and much 
criticized—means of modern warfare. When dealing with it, one can- 
no: argue that he wishes to avoid violating clearly established interna- 

nal and municipal law;104 * * * one must argue instead on moral or other 
grounds about what the law should be, and such arguments are beyond 
the scope of this paper.

1(M International law may be incorporated into municipal law. See generally INTERNA
TIONAL Law in Australia 35-86 (D.P. O’Connell ed. 1965).

"’ Hague Convention IV, supra note 38, Annex art. 23, provides: "In addition to the 
pr iui':’ provided by special Conventions, it is especially forbidden—c. To kill or wound 
an enemy who having laid down his arms, or having no longer means of defence, has surren- 
¿crc : at discretion, d. To declare that no quarter will be given . .

The right is applicable as well to irregular forces in noninternational armed conflict, and 
to uers who arc hors de combat and have surrendered their arms. Common art. 3 of the 
Geneva Conventions of Aug. 12, 1949, states that:

In the case of armed conflict not of an international character ... (1) Persons 
takmg no active part in the hostilities, including members of armed forces who have 
laid down their arms and those placed hors de combat by sickness, wounds, deten
tion or any other cause, shall in all circumstances be treated humanely, without any 
adverse distinction founded on race, colour, religion or faith, sex, birth or wealth, 
or any other similar criteria . . .

Geneva Conventions, supra notes 39-42.
"’ Geneva POW Convention, supra note 13.

107 Nuremberg Judgment, supra note 3, at 4.

With these distinctions in mind, this study will examine three basic 
categories of offenses against the laws of war and humanity: (1) viola
tions of the law protecting prisoners of war; (2) violations of the law 
governing the means of war; and (3) violations of the law protecting 
civilian populations in war areas.

Although all three categories overlap, the principal controlling inter- 
national agreements have adopted this classification. Thus, the second 
category deals, inter alia, with the limitations on the means of combat 
arising out of consideration for their effect on noncombatants; and the 
■bird category treats postcombat problems of belligerent occupation 
and the increasingly prevalent ambiguous situations where the conven- 
ti >nai forces of a belligerent, theoretically in a state of belligerent occupa- 
ti n. face a subconventional conflict with indigenous and other resistance 
elements.

VIOLATIONS OF THE LAW PROTECTING PRISONERS OF WAR

Prisoners of war have two basic rights: first, the right, reiterated in 
all or the 1949 Geneva Conventions, to lay down their arms, surrender, 
and acquire the status of prisoner of war;100 and second, the right to 
"humane treatment,” as provided for in a number of treaties culminating 
in the Geneva Convention Relative to the Treatment of Prisoners of 
War of August 12, 1949.1'"’ In terms of the Nuremberg precedent, 
"murder or ill-treatment of prisoners of war,” is a war crime.101 While 
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a discussion of the detailed rules of the POW regime is beyond the 
scope of this paper,1"" it does seem necessary to mention several provi
sions of international law whose violations are frequently raised in con
temporary criticism of belligerent behavior.

108 5^ Army FM 27-10, supra note 44, at 25-82.
109 Common art. 3, Geneva Conventions, supra notes 39-42; Geneva POW Convention, 

supra note 13, art. 13.
110 See, e.g., Norden, American Atrocities in Vietnam, LIBERATION, Feb. 1966, at 14-27. 

Though this article is a fairly one-sided critique, the sources are, for the most part, objective, 
and the charges are probably accurate. A publication of one group of highly respected law
yers and scholars states that: ’’Numerous reports and photographs published in the American 
world press indicate violations of international rules of warfare regarding, for example, the 
mistreatment of prisoners of war . . .” Lawyers’ Comm, on American Policy Towards 
Vietnam, Vietnam and International Law, An Analysis of the Legality of the 
United States Military Involvement 62 (1967).

111 See O’Brien, The Prospects for International Peacekeeping, in ARMS Control FOR 
THE LATE Sixties 213 (J.E. Dougherty & J.F. Lehman, Jr., eds. 1967).

The laws of war prohibit the murder, mutilation, or torture of 
POW’s. Prisoners must be protected against public violence, must not 
be the subject of reprisals, and in general may not be made to endure 
degrading or humiliating treatment. Further rules of warfare forbid the 
taking of hostages and summary executions.108 109 Newspapers, news maga
zines, and television have reported innumerable instances of violations 
of these rules in Vietnam.110 The United States certainly has interna
tional legal responsibility for violations of the POW regime committed 
by its military personnel and, to a lesser extent, by allies under the 
direction of, or in the proximity of, U.S. military personnel. That 
atrocities have likewise been committed or threatened by the Viet Cong 
and North Vietnamese troops against U.S. POW’s and have been inflicted 
on a very large scale against South Vietnamese prisoners and Viet Cong 
defectors, would not justify violating either the 1949 conventions or the 
customary and conventional law on the subject that developed prior to 
1949. It is apparent that violations of the international law regime of 
POW’s have occurred and will continue to occur in the war in Vietnam, 
as well as in most forseeable international conflicts, including so-called 
U.N. "police actions” or "peacekeeping” operations whenever combat 
breaks out.111

At this point we are obliged to return to the difficult but inescap
able distinction between treaty violations which are unusual and those 
which are fairly common in the practice of modern states. First, it is a 
simple historical fact that in modern times most combatants desiring to 
surrender were given quarter and POW status. Most of them did sur
vive and ultimately return to their homes, although there have been 
millions—out of hundreds of millions—who were denied the rights of 
surrender, POW status, and protection. In every war there are innum
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erable instances of denial of quarter resulting from a risky tactical situa
ción, from outrage against recent enemy atrocities, or simply from frustra- 
:: >n and grief over heavy losses recently suffered. Moreover, all armies 
include some vicious individuals who will murder and mistreat POW’s.

It seems highly unlikely that a reluctant participant in a war will be 
obliged to deny quarter. The exception would be the case of a desperate 
tactical situation, as in the aforementioned Thiele case,11“ where an 
individual or an entire unit might be ordered to deny quarter and to 
kill wounded or even healthy prisoners. Generally speaking, such an 
order ought to be disobeyed. Denial of quarter, for any reason, is 
legally impermissible, and necessity, duress, or superior orders would be 
n defense even if it ought possibly to be considered under the rubric of 
mitigating circumstances. Although the link between the justification 

: S.C.O. upon Nuremberg principles and the likelihood of confronting 
such orders and situations is remote, it is a real issue and should be dis
cussed further as the debate over S.C.O. continues.

The issue of torture is much more central and intractable to the 
theme of this article. The moral, legal, and practical dilemmas of this 
subject can hardly be exaggerated; indeed the facts are well-known. 
Most modern wars involve a high degree of subconventional guerrilla 
warfare. The identity of enemy combatants and terrorists is sometimes 
almost impossible to establish by normal, legal intelligence techniques. 
Fruitful interrogation of captured enemy troops and persons in civilian 
clothes suspected of belligerent activities becomes the key to successful 
prosecution of the conflict. All of the positive counter ins urgency 
methods of nationbuilding and gaining the allegiance of the population 
are frustrated if the enemy is sufficiently powerful, patient, and ruthless. 
Enlightened counterinsurgency measures have often failed in the face of 
guerilla warfare and terror.* 113

- Stt note 84 supra and accompanying text.
113 Set Norden, supra note 110, at 18.

The psychology and mores of nonwestern and underdeveloped soci
eties in conflict situations may at times appear very brutal. Yet such be- 
havior justifies neither illegal and inhumane acts by Western troops nor 
acquiescence in such behavior by one’s Asian allies. It begins to emerge 
that if selective conscientious objection to particular wars turns in consid
erable measure on repugnance to the practice of torture, the selective con
scientious objector will have to be very selective indeed. He will have to 
be exempted from virtually all contemporary conflicts, particularly those 
involving guerilla warfare and terrorism in underdeveloped areas. It 
seems almost unnecessary to make the point that actual involuntary 
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participation in torture is rather unlikely. Seemingly, there are people 
in all armies and police forces, who, for various reasons, are willing to 
engage in such activity. In any case, there is no avoiding the dilemma; 
the torture of prisoners of war, though clearly illegal, is almost univer
sally practiced. In modern conflicts the relevance of the Nuremberg 
precedent would seem to be limited to the case of widespread, indis
criminate, and often sadistic, torture. It is dubious that such torture has 
been conducted on such a scale by the United States and its allies in the 
Vietnam conflict so as to justify S.C.O. on the basis of Nuremberg and 
other prescriptions of international law. Although the existence of 
such practices might well produce conscientious objection, either selective 
or general, it is submitted that the more defensible position would be 
a general objection to all modern wars. Seldom will there be a modern 
war conducted without recourse to some kind of torture as a standard 
operating procedure in the interrogation of the POW’s and civilians 
suspected of belligerent activities or sympathies.

VIOLATIONS OF THE LAW GOVERNING THE MEANS OF WAR

There are a number of ways of approaching the subject of the law 
governing the conduct of hostilities, the jus in bello. Some authorities 
and decisionmakers operate on the assumption, explicit or implicit, that 
in the final analysis there are no legal restrictions on 'military necessity” 
as defined by the responsible commander or government official.114 
This attitude was clearly rejected by the Hague Conventions on Land
warfare of 1899 and 1907,115 by the four Geneva Conventions of 1919, 
by numerous earlier conventions that were supplemented or replaced by 
the 1949 conventions and by the Nuremberg principles dealing with 
war crimes and crimes against humanity. This view has also been 
expressly condemned by every U.S. military field manual on the law of 
war since 1863.116 117 The relevant question, for an American who respects 
both international law and the treaty commitments of the United 
States concerns the proper relationship between the international law 
of war and the conduct of actual hostilities.

114 See O’Brien, supra note 13, at 116, 119-25, and authorities cited therein. See al o 
Hague Convention IV, supra note 38, preamble, arts. 22-23.

115 See Convention with other powers respecting the rights and duties of Neutral Powers 
and persons in case of war on land (1907), 36 Stat. 2310 (1909), T.S. No. 540.

116 Army FM 27-10, supra note 44, at 3-4.
117 See Lauterpacht, The Problem of the Revision of the Law of War, 29 Brit. Y.B. Int’L 

L. 361 (1961).

The answer is not easily formulated; some respected authorities have 
even held that everything is permitted in combat which is not clearly 
prohibited.11. Few of the principal means of modern warfare are regu- 
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luted by binding international agreements and the practice of contempo
rary belligerents is notoriously permissive. At present, then, the con- 

of the '//. in bello is legally dependent upon the degree of acceptance 
o: basic principles governing the conduct of hostilities. These principles 
may be divided into two categories: negative prohibitions—principles 
staring what ought not to be done in war; and positive guidelines— 
principles stating which measures a belligerent has a legal right to take, 
k should be noted that one of the most difficult problems involved in 
discussing this area is that two basic issues are often controverted. The 
first is whether a prescription is a general principle or an ironclad rule. 
A second point of contention is whether a principle or a merely specific 
rule, once widely accepted, survives long and widespread violations.

The most widely discussed prohibitions are the following: (1) the 
■ ' )hibition against the intentional killing or otherwise injuring or attack
ed the rights of noncombatants; (2) the related prohibition against 

attacks on nonmilitary targets; (3) the prohibition against "indiscriminate” 
.-'.cans of warfare, which, by their very nature, cause injuries in populated 
itcas ( r which "take out” areas populated by significant numbers of non- 

c mbatants; (4) the prohibition, under the so-called "St. Petersburg 
principle.” of the use of weapons which cause superfluous suffering; 
<5 the prohibition against "the use in war of asphyxiating, poisonous or 

• icr gases, and of all analogous liquids, materials or devices,” as well 
as the use of bacteriological methods of warfare;11' and (6) the pro- 
hibition of "wanton destruction of cities, towns, or villages, or devasta
tion not justified by military necessity.”* 119

' Pr : col Prohibiting the Use in War of Asphyxiating, Poisonous or Other Gases, and 
c Bacteriological Methods of Warfare, opened for signature June 17, 1925, 94 L.N.T.S. 65.

'NUREMBERG JUDGMENT, supra note 3, at 4. It is important to point out that this 
; r.cip e r rule is distinct from rules one to three. It is derived from art. 23(g) of the 

rales ot 'and warfare and, in the practice of the war crimes tribunals, applied primarily 
■) the action of ground forces, not to aerial attacks. The most frequent charge under this cate- 

■. in nscriminate recourse to inhumane 'scorched earth’’ policies or retaliatory destruc-
■ ’ ’ le villages or areas, mainly by ground forces. The importance of this distinction 

»mparative status in international law of the various principles and/or rules will 
become evident shortly. See notes 125-126 infra and accompanying text.

120See O'Brien, Legitimate Military Necessity, supra note 73, at 83-86 and authorities 
cited therein.

There was a time when principles or rules were widely held to be bind- 
ing under customary international law, although they were never explicitly 
agreed to in a convention of the stature of the Hague Conventions.120 
These first three principles, however, did not survive World War I as 
positive law. What may be termed "operational necessity” rendered 
their observance impossible. Due to the advances made in weaponry, 
transportation, communication, and the size of the opposing forces, the 
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difficulty of defining noncombatant and nonmilitary targets in a total 
war, and the fanatical character of contemporary conflict, the first 
three principles were widely violated. As a result, in terms of the 
universal practice of belligerents of every type, the first three principles 
today represent guidelines, or preferred rules of the game to be observed 
if possible, but definitely not legally binding prescriptions.By the 
end of World War II the most distinguished authorities were forced 
to reduce these principles to the ambiguous and essentially irrelevant 
formulation that international law prohibits direct, intentional attack on 
persons and targets that have no conceivable military significance.1“’

Before examining prohibitions four to six, which must be considered 
more seriously as norms of international law, clarification of the prin
ciple of "legitimate military necessity”121 * 123 is necessary. The principle 
may be defined in the following positive manner: "Military necessity 
consists [of] all measures immediately indispensible and proportionate 
to a legitimate military end, provided that they are not prohibited by 
the laws of war or the natural law, when taken on the decision of a 
responsible commander subject to judicial review.”124

121 Id. at 85-86.
1225^ M.S. McDougal & F.P. Feliciano, supra note 9, at 71-80. By comparison, 

Lauterpacht stated that:
It is clear that admission of a right to resort to the creation of terror among the 

civilian population as being a legitimate object per se would inevitably mean the 
actual and formal end of the law of war. For that reason, so long as the assump
tion is allow'ed to subsist that there is a law of war, the prohibition of the weapon 
of terror now incidental to lawful operations must be regarded as an absolute rule 
of law.

Lauterpacht, supra note 117, at 369. Two commentators have rightly observed: "The essen
tially modest character of this 'absolute rule’ needs no underlining.” M.S. McDougal & 
F.P. Feliciano, supra, at 80.

123 O’Brien, Legitimate Military Necessity, supra note 73, at 5, 43-57.
124 O’Brien, supra note 13, at 109 n.138.
123 O'Brien, Legitimate Military Necessity, supra note 73, at 63-65.

The latter part of that definition was strongly influenced by the vast 
accumulation of war crimes proceedings following World War II. As 
the Korean War and other conflicts revealed that the conditions of "vic
tory” requisite to conducting war crimes trials were seldom present, and 
as hopes for international criminal tribunals proved vain, the concept of 
review was widened to include review by a commander’s superiors, his 
allies, or by unbiased third-party opinion.125 Regardless of one’s views 
about wars such as the Vietnamese conflict, it seems clear that they are 
greatly limited by the moderating influences of domestic criticism, the 
enlightened policies of self-restraint by responsible statesmen and com
manders, the attitudes of cobelligerents and political allies, and by world 
opinion which, whatever its content, dynamics, and objectivity, patently 
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exists as a major factor in international politics to which all participants 
in the world arena pay a great deal of attention.

It is submitted that the interaction of policies and claims regarding 
the legal permissibility of certain combat procedures produces customary 
international law. The efforts of responsible statesmen and commanders 
to give content to the concept of legitimate military necessity may pro- 
duce prohibitions, or at least legal presumptions, against attacks involv
ing the killing of large numbers of noncombatants. Indeed, an argu
ment can be made that there are emerging a number of tacit rules 
between the nuclear powers, the most important of wdiich may be a 
prohibition of first recourse to nuclear weapons in any form.126 It can 
mrther be argued that this rule applies to so-called 'countercity” attacks 

n population centers with conventional means and that the "city
busting” air raids of World War II are retrospectively viewed with 
remorse and with a feeling that they were not justified in terms of 
military utility, much less in terms of normative standards.

-■ & t W. OBrien, Nuclear War, Deterrence and Morality 77-80 (1967).
See 15 L.R.T.W.C. at 110.

Fa.k. 77 e Shimoda Case-. A Legal Appraisal of the Atomic Attacks Upon Hiro- 
rdma and Nagasaki. S9 Am. J. Int’L L. 759 (1965). Falk comments on the decision of 

IX. 1963, of the District Court of Tokyo, reported in 1964 JAPANESE Ann. Int’L L. 212.
-'See text accompanying note 118 supra.

Still, the fact is that there was, during World War II, no adequate, 
binding international law prohibiting such raids. Ironically, although 
many ground commanders were tried and convicted as perpetrators of 
war crimes for "wanton” destruction (usually in extremely desperate 
strategic or tactical situations where the destruction was carried out in 
the interest of survival), there appear to have been no convictions of 
any enemy officers or their superiors for illegal air raids.127 It remained 
tor a Japanese court, in a totally domestic context, to rule that the 
American atomic attacks on Hiroshima and Nagasaki were contrary to 
international law.128 *

Since the purpose of this paper is to relate the Nuremburg prin- 
cipk-s to S.C.O., it is in order to illustrate the extent to which contempo- 
rary international law has capitulated to the implications of repeated 
vi Nations of older principles and rules and of the practical impossibility 
of following them when employing modern weaponry.

This discussion recalls the earlier problem of relating S.C.O. to the 
Nuremberg principles, war crimes trials, and international law. If an 
individual believes that the development of more effective and terrible 
weapons and their intrinsic incompatibility with the first three prin- 
cples* ’ protecting noncombatants and population centers makes all 
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modern wars immoral, then he is a conscientious objector, not a specific 
conscientious objector. If he believes that serving in the same armed 
force with troops who launch countercity air attacks or torture prisoners 
is contrary to his conscience, he is again really a conscientious objector 
and does not fit the S.C.O. classification. If, on the other hand, he is 
truly apprehensive that military service may require close collaboration 
with those who order or execute policies violative of the former immunity 
of noncombatants and nonmilitary targets from direct, intentional attack, 
it must be remembered that one can avoid service in the Air Force, and 
that one need not become an officer or even a noncom. There remains 
unsolved the dilemma of the man who faces the draft and possible 
combat service in which he may very well be required to employ means 
violative of prohibitions four to six.130 This study will proceed to 
examine this dilemma which lies very close to the basic rationale of 
S.C.O.

See text accompanying notes 118-19 supra.
131 Nov. 29-Dec. 11, 1868, 18 Receuil de Traites 474.
132 Hague Convention IV, supra note 38, Annex art. 23(e).
133 M. Royse, Aerial Bombardment and the International Regulation of 

Warfare 132-37 (1928).
131 See Clergy and Laymen Concerned About Vietnam, In the Name of Amer

ica 269-71 (1967).

The fourth prohibition of classical international law concerns the 
use of weapons which cause "superfluous suffering” and render death 
"inevitable.” The legal basis for this principle is endorsed by the 
Declaration of St. Petersburg of 1868131 and by article 23(e) of the 
Hague Regulations of 1907 Respecting the Laws and Customs of War 
on Land which provides that it is "especially forbidden ... to employ 
arms, projectiles, or material calculated to cause unnecessary suffering.”1 ‘ 
Contemporary authorities on the law of war have emphasized the vague 
and subjective character of this principle. Moreover, it has been con
vincingly demonstrated that "superfluous,” according to the powers adher
ing to these agreements, meant those measures having little military
utility, the renunciation of which is not costly.133

The main weapon discussed in current S.C.O. debates is napalm, the 
subject of much vilification by critics of the Vietnamese conflict.1 1 In 
light of this controversy it would be helpful to consult again the instruc
tions of Army FM 27-10. Regarding the use of weapons causing 
unnecessary injury, the Manual states that only the practice of states 
can determine which weapons cause unnecessary suffering. The army 
recognizes the illegality of "lances with barbed heads,” but not of explo
sives or napalm—warning only that these latter weapons should not be 
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used in a manner causing unnecessary suffering.13'

1 ' Army FM 27-10, supra note 44, at 18.
• i g., R. & W. Churchill, The Six Day War 171, 173, 182 (1967).
1 ■’ CB' refers to chemical-biological warfare.

it is known that napalm was used by Israeli forces in the recent 
Middle East War.* 1“'’ It is believed that a survey of the world’s armed 
f >rces would demonstrate that virtually all of them have used or are 
prepared to use napalm or other "weapons employing fire” (¿.g., flame- 
throwers) if such means are available to them. Assuming that this belief 
is correct, by the standards of Army FM 27-10, such means, terrible as 
their consequences may seem, are not considered "superfluous” in the 
practice of states. Instead, they are considered necessary and not gen- 
erally disproportionate to the ends for which they are normally used. 
Ot course if employed indiscriminately or cruelly, they would violate 
the basic principle of legitimate military necessity, just as indiscriminate 
use of any other means of warfare would become a legally impermissible 
violation of that principle.

Unless there is a more definite and conspicuous abstention from the 
use of napalm and incendiary weapons by belligerents and by armed 
f •r.es in training throughout the world, it would seem that objection to 

litary sendee because of potential involvement in the use of such 
weapons ought to be based, not on S.C.O. and the Nuremberg principles, 

on the general conscientious objection ground that modern warfare 
exceeds all normative limits. This is not to dismiss the very real moral 
..nd humanitarian arguments against the use of napalm and similar 
means of war; still the focus of this discussion is international law, not 
morality or humanitarian impulses.

Much more serious, in terms of international law, are the prescrip- 
:Ions against "the use in war of asphyxiating, poisonous or other gases, 
and of al! analogous liquids, materials or devices,” as well as "the use of 
b.u teriological methods of warfare.” In view of the broad scope of this 
study, it will be necessary to compress the analysis of these rules into 
rather clear-cut formulations of issues which doubtless do injustice to 
a highly complex and controversial subject. The following would appear 
to be the central issues and the main alternative positions regarding so- 
called ”CB” warfare.137

The Geneva Protocol of 1925 delineated a sweeping prohibition on 
rhe use in war of gases, analogous liquids, and bacteriological methods 
ot warfare which is binding as conventional international law on all its 
adherents. The United States and Japan are the only major powers 
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which are not adherents to the protocol.138 139 140 141 It may be asked whether 
this widespread and longstanding prohibition carries such weight as to 
engender obligations under international law for nonadherents. Fur
thermore, it appears that the prohibition of the Geneva Protocol applies 
only against the first use of the proscribed means, and that retaliation 
in kind would be permissible. It is also known that all serious military 
establishments not only train to defend against CB warfare, but are 
prepared to wage it.119 Yet, the question remains whether these legal 
and practical limitations on the broad prohibitions of the Geneva Pro
tocol lessen its importance, particularly in regards to nonadherents.

138 Hudson, Protocol Prohibiting the Use in War of Asphyxiating, Poisonous or Other 
Gases, and of Bacteriological Methods in Warfare, 3 Int’l LEG1S. 1670-72 ( 1931).

139 O’Brien, Biological/Chemical Warfare and the International Lam of War. 51 Geo L.J. 
1, 16-32 (1962).

140 Id. at 32-37, 56-57, and authorities cited therein.
141 See note 26 supra and accompanying text.

The practice of states since 1925 has seen virtually no use of CB 
warfare.110 Italy’s use of gas in Ethiopia was roundly condemned. 
Charges of Japanese use of gas were made in the Tokyo War Crimes 
Trial but never proven. The radioactive effects of the A-bomb attacks 
on Hiroshima and Nagasaki have been cited as falling within the ban 
on CB by some writers and by a Japanese court. Even the unsub
stantiated charge of bacteriological warfare in Korea, brought by the 
Communists against the United States, revealed deep-rooted sentiments 
against the use of such means. In fact, CB means were not used by any 
of the major belligerents in World War II or in the Korean War; it is 
common knowledge that requests from American commanders in the 
Pacific to permit the use of gas were denied. In light of such a lengthy 
abstention from CB means, some of which became standard in W orld 
War I, the practice of states has quite possibly produced a rule of 
customary international law, justifying the expectations of statesmen, 
military commanders, and civilian populations that CB warfare will not 
be used, at least in any circumstances other than as retaliation for the 
use of similar or equally impermissible means.

If there is a rule of customary international law against the use, or 
the first use, of CB warfare, a question is raised as to the application of 
that rule to a state, such as the United States, which is not a party to any 
convention limiting CB warfare. According to the Supreme Court, 
'’international law is part of our law.”1” In that case, the question 
remains whether the United States is bound by the rule of customary 
international law not to use CB means, or to use them only in reprisal 
after their first use by an enemy; and, furthermore, is this hypothetical 
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international legal obligation enforceable as a matter of municipal law 
and therefore relevant to the specific conscientious objector’s assertion 
that his nation is utilizing illegal means in Vietnam?

On the other hand, it is argued that nonlethal gases are used almost 
universally to maintain internal order, and that defoliants and crop- 
destr »yers. such as are being used in Vietnam, are commonly utilized as 
domestic farm products. Regardless of the status of lethal gases and 
. -nt roversial forms of biological warfare, there may w^ell be a valid 
exception to any alleged general prohibition of CB warfare, namely 
that nonlethal gases and other materials used to maintain domestic public 

rder should be excluded. The underlying issue is whether there is a 
definable category of CB means which is legally impermissible and 
precludes the use of any means within that category, no matter how 
reasonable in the abstract. In other words, does recourse to CB war- 
fare in any form represent the crossing of a normative and practical 
threshold which has not hitherto been crossed, except by belligerents 
whose behavior was generally condemned? It is submitted that what- 
c\cr the difficulties of defining CB warfare, there is a prohibited category 
■ : means which were not in fact used by the major belligerents in World 
War II or the Korean War, and that there is a legal presumption against 
their use, no matter how humane or proportionate they might be.142

’•‘-O'Brien, supra note 139, at 57, 63.

If this perspective is valid, then the use, for the first time, of non- 
lerhal gases by the United States in Vietnam represents a precedent 
which, at best, is dangerous, and at worst may be illegal and detrimental 
to the evolving corpus of law governing this subject. In the light of 
this conclusion, the questions posed above can be resolved as follows.

W ith respect to the first two questions, the Geneva Gas Protocol of 
1925 is a vulnerable document which is subject to a number of criticisms 
and abuses which need not concern us here. Alone, it would not bind 
a nonadherent such as the United States; it is also questionable whether 
it should prejudice all post-1925 weapons developments regardless of 
other considerations. Concerning the third question, however, it seems 
juite clear that by the end of the Korean War, if not by the end of 

World War II, there was a rule of customary international law prohibit
ory the use of CB weapons. It appears that the combination of intent, as 
expressed in the Geneva Gas Protocol of 1925, and practice, in the 
form of general abstention from the use of CB, has produced a rule of 
international law prohibiting the use of such means.

Accordingly, a legal presumption does exist against the American 
policies regarding nonlethal gas in Vietnam, the more so since such 
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means were previously available to the United States and other belliger
ents, and yet not used. The use of defoliants presents a marginal case. 
But the use of cropdestroyers probably falls within the general prohibi
tion of CB means.

Thus, it may be concluded that of all the controversial means involv
ing possible violation of the ban on CB means that have been employed 
by the United States in Vietnam, at least some are not legally per
missible. If this statement offends those who find these means innocuous, 
if not humane, in comparison to means which are more destructive but 
not specifically regulated by international law, one can only reply that 
the imperfect law of war which has developed must be taken as it is, 
not as it ought to be either in terms of higher values or military necessity. 
Since this study is concerned with international law, not morality or 
public opinion, it can only be stated that the use of napalm is not 
specifically prohibited, and therefore not assimilable into the general 
rule of customary international law prohibiting CB means. On the 
other hand, the use of any means which can reasonably be included in 
the forbidden category of CB warfare is legally impermissible and will 
remain so unless the practice of states produces exceptions.

A draftee infantryman may very well be obliged to use tear and 
nausea gas grenades that are technically illegal under international law. 
He might also become involved in the preparation of non lethal gases, 
defoliants, and cropdestroyers for delivery by air in large quantities, 
perhaps in a rather indiscriminate fashion. He may thereby tech
nically become a war criminal or an accomplice to acts that a tribunal 
might deem to be contrary to international law. Just how important 
this prospect would loom in the total calculation by the individual as to 
the propriety of his serving in a particular war must be left to the reader’s 
judgment.

Finally, there is the international legal prescription against "wanton 
destruction of cities, towns, or villages, or devastation not justified by 
military necessity.” There is no question about the validity and binding 
force of this rule in conventional international law, particularly in the 
Hague Conventions of 1899 and 1907, or as one of the principal 
specific rules defining war crimes at Nuremberg.143 Moreover, members 
of the armed forces at all levels may be held accountable for violations 
of this rule; hence it is perhaps the most relevant of all those which have 
been considered in connection with the Nuremberg basis for S.C.O.

143 See notes 38-42 supra and accompanying text.

Participation in wanton destruction such as burning, dynamiting, 
bulldozing, or otherwise destroying a population center is just as likely 
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to be the lot of a serviceman in a combat zone as any other detail. 
Naturally, the principal responsibility for controversial acts of destruc- 
:: n rails upon the commander and in many cases the ordinary service
man will have little or no way of knowing whether the destructive acts 
in which he is engaged are legitimate. Some destruction is clearly 
permitted by military necessity, i.e., clearing a field of fire, or destroying 
dangerous cover which the enemy could use to approach one’s lines. On 
the other hand, retaliatory destruction of whole villages because of 
guerilla activity in the area is generally considered to exceed legitimate 
military necessity. War crimes tribunals have given mixed, but, on the 
whole, lenient treatment to commanders and forces employing scorched 
earth policies as a means of delaying pursuit by a superior enemy. 
The latter category of cases involves a considerable balancing of judg
ments, some for which the ordinary soldier ought not to be held too 
closely accountable.144

'“V..- 15 LR.T.W.C. at 175-76. The best-known cases are the High Command and 
// . ; vases tried before the U.S. Military Tribunal at Nuremberg. See 11 T.W.C. at 462,

1230-54. Especially relevant are the comments on the scorched earth tactics em
ployed in the German retreat from Finmark, Norway in 1944. Id. at 1296-97.

Anyone who has an ordinary familiarity with recent conflicts in the 
Third World is aware that there is a comparatively high incidence of 
th- kinds of destruction by ground troops which we have just termed 

• : ma’ly unjustified by legitimate military necessity. Since guerillas 
: regular forces using guerilla tactics often blend into the indigenous 

$ - :uy and rely on the population for vital functions and resources, the 
temptation is great for counter insurgent forces to obliterate insurgent- 
mid villages or larger areas. The rationale for such action may range 
:: m eliminating a source of persistent sniper fire to a systematic denial 

: food and shelter to the insurgents and their willing or unwilling 
allies. Based upon the vast reports of war crimes trials and commentaries 
thereon after World War II, there is insufficient authority to judge ade- 
auately this phenomenon of modern war. The problem, although dealt 
with after World War II, was always secondary to the basic problems 
of conventional military behavior; today subconventional war, or con
ventional war in a guerrilla warfare context, has become the central 
form of contemporary armed conflict and with it the definition of means 
of destruction "justified by military necessity” has become extremely 
difficult. It is a very real problem requiring more clarification in 
positive international law and more imagination and restraint on the 
part of belligerents.

Regarding the selective conscientious objector who includes this 
important aspect of the Nuremberg concept of war crimes among his 
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objections to a particular war, the previous discussion of controversial 
behavior towards POW’s and hostages is pertinent. The individual 
who wants even a general assurance that military service will not involve 
him in the war crime of wanton destruction unjustified by military 
necessity should claim conscientious objector status rather than claiming 
to be an S.C.O.

VIOLATIONS OF THE LAW PROTECTING CIVILIAN POPULATION
IN WAR AREAS

Despite the existence of a very substantial body of conventional 
law1"’ and of both international and national case law concerning the 
protection of civilian populations in war, there are very few provisions 
relevant to S.C.O. based on the Nuremberg principles. The reason 
for this comparative paucity is that the law, codified in 1907 and again 
in 1949, is focused almost exclusively, with the exception of article 3 
of the 1949 convention, upon international interstate wars, not upon 
civil wars or mixed civil-international wars. Underlying both con
ventions is the basic concept of replacement of sovereign responsibility. 
When a territorial sovereign is displaced from part of its domain by an 
enemy invader, the invader assumes a temporary but significant respon
sibility under international law to act as a quasi-sovereign with respect 
to the civilian population and resources of the area under his occupa
tion.1"’ The belligerent occupant is granted rights commensurate with 
the military necessities of continuing hostilities; at the same time, how
ever, the law requires the belligerent occupant to assist in, or if necessary, 
carry out the fundamental governmental processes essential to the main
tenance of the society and furnish emergency relief and welfare assistance 
where necessary and feasible. The price which the civilian population 
in the occupied areas must pay for this protection and assistance is 
obedience to orders of the belligerent occupants, so long as they arc
consonant with international law. The occupied population is viewed as 
hors de combat much in the same manner as are POW’s. The occupant’s 
legal obligations rest on the assumption that most of the occupied popula
tion would, as far as possible, not contribute significantly to the con
tinuation of the war effort by their own state or its allies."'

The Second World War demonstrated beyond doubt the invalidity 
of this assumption in the context of modern conflict. One of the most

145 See Convention Respecting the Law and Customs of War on Land, Oct. 18, 1907, 
Stat. 2277, 2306-09, T.S. No. 539; Geneva Civilian Convention, supra note 42.

146 E. Feilchenfeld, The International Economic Law of Belligerent Occu
pation 10-11 (1942).

147 J. Stone, Legal Controls of International Conflict 684-91 (2d ed. 1959). 
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conspicuous features of that war was the activity of resistance move
ment within occupied territories. Resistance activity ranged from spon- 
uncous revolt to organized guerilla operations by troops who had 
cither been left behind a retreating army or had infiltrated into occupied 
territories. It is unfortunate for those who confront contemporary con- 
flicts that these developments were not adequately considered at Geneva 
when the 1949 convention on this subject was drafted. As a result, the 
C mention did strongly condemn atrocities perpetrated against civilian 
populations and designed provisions to prevent their repetition and 

occupied areas. It was weak, however, in providing sanctions for 
a belligerent occupant faced with a rebellious population. A good but 
r : highly successful example of this phenomenon is furnished by 
the activities of Arab guerilla forces in Israeli-occupied Syria, Jordan, and 
Egypt-

Thus, in the post-Korean conflict period, when conventional war 
::re tly involving any of the great powers became unlikely, the typical 
a ar has become a combination of a civil war and interventionary 
indirect aggression and counterintervention involving forces of foreign 
powers either overtly or covertly. Such wars present several issues. Is 
'he war primarily civil or international or the usual mixture of both? 
Which indigenous government or force is "truly representative of the 
nation?” Which foreign power intervened first in such a way as to be 
guilty of indirect aggression? Even granting a prior, illegal interven- 
tion, are counterrevolutionary measures by other states permissible under 
international law and consonant with the desires of "the nation?” Is 
there a "nation” in the first place? What are the legal effects of long 
and indefinite division, such as that existing in Korea and Vietnam?

It is obvious that all these questions imply factual and doctrinal 
dilemmas which render precise international rules almost useless in 
practice. Thus, if a joint United States-South Vietnamese-South Korean 
force overruns and holds an area that was formerly a Viet Cong strong
hold and has more recently been jointly defended by the Viet Cong and 
elements of the army of North Vietnam, the number of possible argu
ments as to legal title to and responsibility for the territory and the 
status of the occupants is too great to encumber these pages. Under 
these circumstances, the most sensible and humane approach to the 
law protecting civilian populations in war areas is to focus upon the 
practical needs of the civilian victims of war rather than upon arguments 
about legal title and legitimacy. This involves, on the positive side, all 
reasonable measures to maintain order, provide the necessities of life, 
and protect the population from involvement in hostilities. By way of 
limitation upon the new occupants, the traditional rules of international 
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law should serve as guidelines, if not binding rules of conduct. The 
most important of these are: (1) Inhabitants of occupied areas should 
not be forced to furnish information about the army of the other belli
gerent, or about its means of defense;118 (2) They should not be forced 
to swear allegiance to the hostile power;119 (3) Family honor and 
rights, the lives of persons, and private property, as well as religious con
victions and practice, must be respected;1"’ (4) Pillage is formally 
forbidden;148 149 * 151 * 153 154 (5) The basic social, economic and political institutions of 
the occupied area, to the extent that they do not create excessive threats 
to the security of the occupying forces, must be respected. No attempt 
to effectuate permanent changes in these institutions should be made 
while the future of the area is contingent upon the outcome of the war;1 *’ 
(6) The passing of sentences and carrying out of executions without 
previous judgment pronounced by a regularly constituted court, affording 
all the judicial guarantees which are recognized as indispensable by civ
ilized peoples, is prohibited;1’3 and (7) The taking of hostages is pro
hibited.101

148 Hague Convention IV, supra note 38, Annex art. 44.
149 Id. art. 45.
150at 2306-07, art. 46.
151 id. at 2307, art. 47.

Id. at 2306-07, art. 46; see E. Feilchenfeld, supra note 146, at 12-13.
153 Geneva Civilian Convention, supra note 42.
154 Id.

In the light of contemporary experience with mixed civil-international 
counterinsurgency conflicts it seems that these seven limitations, accepted 
in treaties to which the United States and most powers are parties, fall 
into three categories: (1) rules which ought to be observed regardless 
of the demands of military or political utility and which are not unrea
sonable even in terms of such utility; (2) rules which are so frequently 
violated that they cast doubt upon their binding character; (3) rules 
which fall in an area between the first two categories. Unfortunately, 
it appears that there are not many rules which fit the first category.

It would seem that the third rule protecting family honor and rights, 
the lives of persons, and religious convictions should be observed by 
all parties to a conflict subject only to the limits imposed by any legal 
system in the genuine interest of other persons, families, and religions. 
Deliberately omitted is the protection of private property since the defini
tion and status of private property is an unsettled issue in the present 
international context. Private property necessary to the meaningful 
enjoyment of the other protections afforded by rule three should, how
ever, be included within the rule. There should be no question about 
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the fourth prohibition; pillage is not only unjust and illegal, it is contrary 
to true military and political utility, particularly in counterinsurgency 
v. ars. At this point, the first category of rules—those which are clearly 
binding and reasonable—are exhausted. The other five rules of con- 
wntional international law limiting belligerent occupants are concerned 
with extremely difficult and controversial subjects.

Some rules seem clearly impractical and are, in fact, widely violated. 
Certainly this is the case with the first rule prohibiting the occupying 
p ’a er from forcing the inhabitants of the occupied area to furnish 
information about the army of the other belligerent. As the discussion 

: prisoners of war pointed out, interrogation and torture to obtain 
information about the enemy is a very important element in both 
insurgency and counterinsurgency operations, particularly in underdevel
oped countries with difficult terrain. The military utility of the infor- 
mation is much greater than it appeared in the wars contemplated by the 
irafrers of rhe 1907 and 1949 conventions. Moreover, the complicated 
issues of legitimacy raised by civil-international wars make the definition 
of rhe enemy” difficult and confuse the underlying rationale for the 
rule, /.t.. that one should not be forced to betray his side. In such wars 
it is difficult to know which side the population is on; often they are 
apparently neutral.

Finally, it is clear that in international practice the incumbent govern
ment expects its citizens to help suppress rebels by giving information 
ab< ur them. Furthermore, the government’s allies go along with this 
position. The insurgents, on the other hand, expect the people to sup- 
p )rr a "just” war of national liberation against a government which is 
alleged ro be the puppet of a foreign state. Thus the rule on coerced 
information is difficult to apply.

The rule prohibiting the occupying power from forcing the popula
tion to swear allegiance to it is archaic and irrelevant. Both sides in the 
tvpical modern conflict compel the allegiance of the people by all 
available means, regardless of formal oaths. This compulsion includes 
treating traitors” and "criminals” as though they owed allegiance to 
the occupying forces, whether counterinsurgency or insurgency.

Other rules seem to belong to the third category of controverted 
and unclear provisions of the existing conventional law. The rule pro
tv ting the occupied society from radical and purportedly permanent 
changes in social, economic, and political institutions has existed at least 
since 1917.155 Democratic, communist, and fascist occupying powers 
have all undertaken immediate, fundamental changes in territories under 

Sec E. Feilchenfeld, supra note 146, at 17-29.
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their control. Such changes have become routine in modern ideologi
cally motivated warfare. On the other hand, it may be argued chat real 
change in institutions is difficult in counterinsurgency conflicts where 
the fortunes of war ebb and flow, and that the appearance of change 
often may be all that a temporary occupant can achieve. Accordingly, 
the practical importance of this rule is probably variable and at times 
marginal.

Observance of the rule requiring due process of law in the passing 
of sentences and carrying out of executions is also subject to a number 
of qualifications. Consequently it belongs in the third area of restric
tions on belligerent occupation. The definition of due process, assumed 
by some lawyers to be self-evident and universal, is greatly affected by 
the ideological and societal substructures of the system of law in ques
tion. Moreover, the primitive, changeable, and dangerous environment 
in which both counterinsurgency and insurgency forces operate is hardly 
conducive to affording all the judicial guarantees which are recognized 
as indispensable by civilized peoples. It is submitted that, compared 
with the rule on changing basic institutions, the requirement of due 
process of law is more important and of much greater practical signif
icance to occupied peoples. But the difficulties in defining its content 
and applying it are formidable.

The last of the rules of war to be considered, the prohibition against 
the taking of hostages, has been the source of endless normative and 
practial dilemmas, despite its absolute formulation. Because the rule 
raises important and difficult issues in modern war, it may be highly 
relevant to the potential service of an individual in a typical modern 
conflict.

It would appear unlikely that an ordinary soldier, or even a junior 
officer, would be forced to violate the other six rules limiting occupa
tion in a manner for which he would be held responsible. In most 
foreseeable cases, the individual would either have adequate freedom of 
choice concerning personal actions or would be carrying out policy' 
decisions concerning matters for which he could not be held responsible.

The rule prohibiting the taking of hostages, however, applies to all 
troops in an occupied area. It concerns the seizure of members of the 
population, often persons of power and prestige, and holding them for 
the purpose of threatening and/or actually carrying out their execu
tions, both as a punishment and a deterrent to future hostile acts.

Three things must be mentioned concerning the taking of hostages. 
First, the prohibition of the Geneva Convention of 1949 is aimed ulti
mately at the execution of hostages even though the terminology is 
that of taking. Unless they are occasionally executed in the course of 
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a con flier, rhe taking of hostages would be no more than an injustice 
and inconvenience rather than a major war crime. Second, there is no 

hibirion of the practice in the Hague Convention of 1907, and inter- 
nal law was simply not clear on this subject until the 1949 conven- 

:ion: there is a significant history of recourse to it by belligérants in 
dem history. Moreover, the most elaborate judicial treatment of the 

subject, the U.S. military tribunal’s decision in the Hostage Case, con- 
d ned the raking and execution of hostages in extreme situations where 
all respect for the legitimate exercise of occupation powers had dis- 

:\x- ;ted. Third, to confuse the picture further, the history of con- 
:emporary military occupations has shown that while the taking and 
execution of hostages may be an effective means of deterring and pun- 
:shing opposition to an occupying power, it might just as well fail to 
accomplish this objective, and instead serve as a source of spiraling 
reprisals and counterreprisals which incite the population and encourage 
resistance.

Speculation on the various forms of participating in the taking and 
.. >n of hostages which might become the lot of an individual 

soldier would be of little value. The unsettled and ambiguous legal 
status of this principle merely illustrates the many practical and legal 

triplications involved in determining the content and validity of the 
Nuremberg principles and the law of war and responsibility, under 
municipal and international law, for participation in acts regulated by 
these principles and rules of law. The selective conscientious objector 
might, therefore, invoke the provisions of article 3 fo the Geneva Civil
ian Convention of 1949, prohibiting the taking of hostages and requir
ing due process of law before the sentencing of the inhabitants of an 
(Xcupied area, even in armed conflicts "not of an international character.” 
Thus, a fortiori, the requirements would apply in armed conflicts of a 
mixed civil-international character. As in the case of the prohibition of 
torture in the same article, the specific conscientious objector could 
argue:

This is international law, it is conventional international law to which 
the United States adheres, and it is the law of the land under Article VI 
of the Constitution. It is being violated in this particular conflict and 
I could very well be forced to participate directly in these violations. 
I do not want to be a war criminal; therefore I refuse to serve.

Viewing his argument with relative detachment, the taking and 
executing of hostages in the manner practiced by the Germans in World 
War 11 has not yet been charged against the United States in the Viet
namese conflict. But, desperate circumstances, such as an intense cam-

11 T.W.C. at 120-22. 
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paign by the enemy based in large measure on the taking and threatened 
execution of hostages might well drive the South Vietnamese, the 
United States, and other allies to contemplate retaliation in kind. If 
this were to occur, or if it could be shown that something like a hostage 
policy has already been employed in Vietnam, an additional legal argu
ment based on the Nuremberg principles and the international lav of 
war could be raised for S.C.O.

Conclusion

The purpose of this study has been neither to encourage nor dis
courage S.C.O. in general or upon the basis of international law as 
interpreted and applied by the United States. Its primary concern has 
been to penetrate the facile rhetoric and purported statements of law 
on all sides of the controversy and to demonstrate the limits, possibilities, 
and ambiguities of appeals to international law as a ground for S.C.O.

On the basis of this study the following conclusions appear to be 
warranted:

(1) The claim that a war is illegal under international law and 
that, therefore, any participant in such an illegal war risks treatment as 
a war criminal is not a good argument for S.C.O., either under interna
tional or U.S. domestic law.

(2) Objections to allegedly illegal military, political, and other 
policies not directly involving the individual soldier are not relevant to 
claims for S.C.O. since they fall within the legal responsibility of high- 
level decisionmakers who have voluntarily assumed their positions and 
participated in the formulation of these policies.

(3) That portion of the Nuremberg principles and of the law 
most relevant to the selective conscientious objection, whether in or out 
of the armed forces, is the classification of war crimes and crimes against 
humanity. Although there is a substantial body of conventional law on 
these subjects, each rule must be carefully considered to determine its 
meaning, its present validity in the light of the practice of states, and its 
practical feasibility in the mixed civil-international conflicts, before ser
ious consideration should be accorded claims that alleged violations of 
these rules justify refusal to participate in a specific war.

(4) There appears to be a widespread tendency to violate some of 
the most definite laws of war, for example, the denial of quarter, tor
ture to obtain vital information, extremely broad interpretations of mil
itary necessity” to justify widespread destruction of inhabited towns and 
whole areas, and reprisals against rebellious civilian populations such 
as the taking and execution of hostages. As a result, a troublesome 
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gap has been created between conventional international law and the 
practice of belligerents, thereby complicating the task of the specific 
conscientious objector whose principal objection to a particular war is 
its illegal conduct.

Many of the most controversial methods of war, such as the 
use of napalm, are not explicitly regulated by the law of war except by 
the broad principles of legitimate military necessity and proportionality. 
Hence. S.C.O. based on objections to such means must be primarily 
moral and humanitarian rather than legal.

• 6) Virtually all the objections based on the Nuremberg prin- 
m'cs. and the law of war generally, tend to apply to most recent and 

: »rcseeable wars, thus raising the question wrhether the more persuasive 
..:m might not be for conscientious objection on the ground that all 

lern warfare exceeds permissible legal and moral limits, rather that 
mat a particular war exceeds those limits.

In nummary, a good lawyer or informed friend would not, as a prac- 
.al matter, encourage an individual to base his main arguments for S.C.O 

■n the Nuremberg principles, the general international law of war, and 
the belief that these sources of international law are also sources of 
municipal law in the United States.

Indeed, it is important to recall that the federal courts thus far seem
• have considered both the Nuremberg principles and the laws of war 
irrelevant to cases of refusal of military service based on the ground that 
rhe American involvement in Vietnam violates these principles. In 
United States v. Mitchell, the Second Circuit Court of Appeals upheld 
a district court’s conviction of the defendant for willful failure to report
• r induction into the armed forces.1” Mitchell ’made no claim to be a 
conscientious objector but sought to produce evidence to show that the 
war in Vietnam was being conducted in violation of various treaties . . . 
md that :he Selective Service system was being operated as an adjunct of 
this military effort.”157 158

157 United States v. Mitchell, 369 F.2d 323 (2d Cir. 1966).
™ld. at 324.

Upholding the district court’s ruling that evidence in support of 
these contentions was immaterial, Judge Medina held that, "regardless 
1 ’ the proof that the appellant might present to demonstrate the cor- 
relation between the Selective Service and . . . Vietnam, as a matter of 
law the congressional power to raise and support armies’ and 'to provide 
and maintain a navy’ is a matter quite distinct from the use which the 
Executive makes of those . . . who have been inducted into the Armed 
Forces. W hatever action the President may order, or the Congress 
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sanction, cannot impair this constitutional power of the Congress." '
The Supreme Court denied certiorari without comment,1' ’ except 

for the dissent registered by Justice Douglas. Justice Douglas specif
ically cited article 6(a) of the London Treaty concerning the crime of 
aggressive war as imposing individual responsibility for participation in 
this crisis. He also quoted the language of article 8 of the Treaty regard
ing the defense of superior orders,11,1 and claimed that the Mitchell case 
raised five major questions which ought to be considered in light of the 
London Treaty which "purport[ed] to lay down a standard of future 
conduct for all the signatories.”159 160 161 162

159 id.
160 United States v. Mitchell, 386 U.S. 972 (1967).
161 Id. at 973.
162/^. af 974.
163 Id.
161 Mora v. McNamara, 389 U.S. 934 (1967).
165 Id.

Id.; see Faulkner, The War in Vietnam: Is It Constitutional?, 56 Geo. L.J. 1132 
(1968).

Justice Douglas concluded his dissent by disavowing any opinion on 
the merits. But he favored a grant of certiorari by the Supreme Court, 
saying, "we have here a recurring question in present-day Selective- 
Service cases.”163 On November 6, 1967, the Supreme Court once more 
denied certiorari in a case touching in part the Nuremberg principles.1'4 
In this case, three privates, already in service, sought to bar the Depart
ments of Defense and Army from sending them to take part in "the 
illegal and immoral Vietnam conflict.”165 This time Justice Stewart 
joined Douglas in dissenting and urging that the issues raised by the 
appeal be dealt with by the Court.

This latter case is not clearly based on the Nuremberg principles, 
but rather, turns principally on the constitutional law question of the 
existence of a state of war.166 For our purposes, the case is of significance 
because of the support given Douglas by Stewart and the modest pros
pect that there might be a trend towards reversal, or at least serious 
reconsideration of the majority of the Court’s position that the issues 
in both cases are political and military and, hence, not within the juris
diction of the federal courts. This position, of course, would appear to 
limit, if not preclude, intervention by the federal judiciary in cases where 
the applicability and relevance of the Nuremberg principles, and other 
prescriptions of the international law regulating recourse to war and 
its conduct, are raised in connection with the refusal of an individual to 
enter military service, or, if already in service, to report for a particular 
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assignment because of a claim that such service would constitute par
ticipation in hostilities waged in violation of international law.

It should be added that although the main point in the most rel
evant case, as discussed in Medina’s opinion and Douglas’ dissent to 
the denial of certiorari, is the legality under municipal and international 
law of U.S. involvement in the Vietnamese conflict, Mitchell also 
alk-ged that war crimes and crimes against humanity had been committed. 
I: seems unlikely that at present the federal courts will judge on the 
merits allegations that the United States is guilty of crimes against the 
peace, war crimes, or crimes against humanity. This is so not only 
because of the present attitude of the Supreme Court* 1’” and other federal 
courts, but because of the long history of the Judiciary’s reluctance to 
interfere with the Executive’s exercise of the war powers, or even with 
the intricate relations between the executive and the legislative branches 
in determining when war exists and what war powers may properly be 
exercised by the executive without explicit legislative authorization.168

United States v. O'Brien, 88 S.Ct. 1673 (1968).
1 Corwin, Total War and the Constitution 176-79 (1951); C. Rossiter, 

The Supreme Court and the Commander-in-Chief 91 (1951).
Washington Post, June 11, 1968, § A, at 3, cols. 1-4.

1Washington Post, May 18, 1967, § A, at 1, col. 6.
1,1 See Luczko case, id., May 31, 1968, § A, at 3, col. 1.

Of course it is possible that the pressures engendered by the trial of 
Dr. Benjamin Spock, Rev. William Sloane Coffin, Jr., Mitchell Good- 
man. Michael Ferber, and (acquitted) Marcus Raskin in Boston may 
lead to a confrontation of the issues discussed in this analysis. Thus far 
the prospects are not propitiuous for those who seek to base S.C.O., as 
well as the right to counsel the taking of such a position, on the legal 
relevance of the Nuremberg principles. District Judge Ford instructed 
the Spock jury at the start of the trial that the legality of the Vietnam 
war was not an issue in the case. Although Dr. Spock consistently 
sought to base his defense on the propositions that the war in Vietnam 
involved the United States in war crimes and crimes against humanity 
violative of the Nuremberg principles, he never overcame Judge Ford’s 
adamant position.169

However, if the Levy case1'" is to be taken as a precedent, and is 
considered with the court-martial cases already concluded or in process,111 
it would seem that the most likely, albeit improbable, route to Supreme 
Court consideration of the content and relevance of S.C.O., either in 
cases of recalcitrant inductees or of members of the armed forces, is 
through an appeal from the Military Court of Appeals or a writ of 
habeas corpus to a U.S. district court with a possible appeal to the 
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Supreme Court. Even if a court-martial were appealed all the way to 
the Military Court of Appeals and then to the Supreme Court, however, 
it seems likely that the Supreme Court would consider merely the 
jurisdiction and procedure of the military tribunals involved, rather than 
the substantive merits of the charges of violation of the Nuremberg 
principles and the law of war.172

172 See In re Yamashita, 327 U.S. 1 (1945).

In view of the uncertainty of the outcome of a defense based on the 
international illegality of U.S. conduct in Vietnam, it would seem pre
ferable, again as a practical matter, to claim general conscientious objec
tion, or to emphasize the alleged unconstitutionality of a particular war. 
Such a course of action would rely upon Nuremberg principles and 
international law only as a secondary argument. The foregoing con
clusions are reached with reluctance and concern over the present rela
tionship between U.S. municipal law and international law, which creates 
a serious dilemma for any American who takes seriously international 
law and official U.S. pronouncements supporting it. The behavioral 
inconsistency is obvious in a system which acknowledges the binding 
effect of international law, particularly conventional law, but which 
concomitantly refuses to apply most of this law to cases involving indiv
idual citizens claiming the right to invoke it as the basis for S.C.O. It 
is understandable, though perhaps regrettable, that the federal courts 
will not rule on crimes against the peace on the grounds that the claim 
involves political questions. But, for the federal courts to refuse, as 
they apparently have, to apply directly international law as part of our 
law, particularly when it is formulated in treaties to which the United 
States is a signatory, to cases involving individual charges that American 
policy concerning the conduct of a particular war is illegal under both 
international and domestic law, is to leave bare a situation which 
would seem to require a restatement of the U.S. position on international 
law. Presently the courts are relatively powerless to protect individual 
conscientious objectors from forced participation in violations of the 
law of war ordered or acquiesced in by the Executive and the Congress.

Yet it is axiomatic that the municipal laws of a state and the pecu
liarities of its internal constitutional processes do not release it from its 
responsibilities and obligations under international law. Nor, under 
the Nuremberg precedent, do the pleas of act of state or superior orders 
absolve the individual from responsibility for acts violative of inter
national law. It would seem that the federal judiciary will have to 
confront the issues raised by those who claim S.C.O. on the basis of 
Nuremberg and international law, or else add another chapter to the



1968] Conscientious Objection 1131

rec rd of judicial retreat before the determined advances of the Executive 
m pursuit of its broad powers to conduct foreign relations and national 
...rio. affairs. If this is to be the case, perhaps a somewhat more 
heritable view might be taken with respect to those defeated enemies 

, r World War II who were also often caught up in the domestic laws, 
r-ccs. and personal dilemmas of wartime and were treated as war 

criminals.



THE WAR IN VIETNAM: IS IT CONSTITUTIONAL?

Stanley Faulkner*

* L.L.B., 1937, Brooklyn Law School; member of the New York Bar. Mr. Faulkner was 
defense counsel in the Mora case and has been a guest lecturer on the constitutional aspects 
of the war in Vietnam.

1 Documents Illustrative of the Formation of the Government of the 
Union of the American States 561-62 (C. Tansill ed. 1927).

2 U.S. Const, art. I, § 8, cl. 11.
3 J. Rogers, World Policing and the Constitution 35 (1945).

Examining the constitutional validity of the Vietnamese conflict, 
Mr. Faulkner is highly critical of the American judiciary’s unwillingness 
to examine this issue. He concludes that the traditional separation of 
powers doctrine has been virtually ignored by the executive branch's 
waging of the war, and that the SEATO treaty is an invalid basis for our 
present involvement.

Any discussion of the constitutionality of the American involvement 
in the Vietnam War must necessarily bring into focus not only the mili
tary conduct of the United States’ armed forces in Vietnam, but, more 
importantly, the conduct of the President as Chief Executive of our 
nation and Commander in Chief of our armed forces. The powers of 
the President, both in war and in peace, are not absolute; the framers 
of our Constitution did not enumerate the powers of the President until 
after the powers of Congress were detailed in article I. The issue as to 
where to place the power of declaring war was carefully deliberated by 
the framers.* 1 The bloody histories of nations which were taken into 
wars by monarchs without the consent of their people and with the 
concomitant great sacrifices of men and material resources was not to 
be repeated by this newly declared government. Furthermore, the power 
to declare war was not left to either House alone, but rather the Con
stitution provided that both the Senate and the larger, more representa
tive House of Representatives should jointly make this decision.2 The 
effect of this constitutional declaration is clear: "Our country shall not 
be committed formally to a trial of force with another nation, our people 
generally summoned to the effort and all the legal consequences to 
people, rights and property incurred until the House, Senate and the 
President, agree.”3

Judicial Review of Executive Powers

The President’s power comes under judicial scrutiny, as does that of 
Congress. Yet, there exists a series of decisions in which courts have 
refused to either grant relief or even hear arguments regarding the limited 

1132
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powers of the Executive with respect to actions in Vietnam.1 Moreover, 
there has been a similar reaction on the part of Law4 * * 7 8 * 10 * Officers in courts- 
martial.” These courts invariably have sought refuge in the broad 
legal concept that they lack powrer to decide "political questions,” citing 
as authority for this proposition cases such as Mississippi v. Johnson? 
Chicago & Southern Air Lines v. Steamship Waterman Corp.,' and 
Pauling t. McNamara? They have just as consistently avoided any 
reference to Nixon v. Herndon? Baker v. Carr™ or Youngstown Sheet 
0' Lube Co. v. SawyerY

4 Mora v. McNamara, 389 U.S. 934 (1967); Mitchell v. United States, 386 U.S. 972
I “ : Luftig v. McNamara, 373 F.2d 664 (D.C. Cir.), cert, denied, 387 U.S. 945 (1967). 

’•United States v. Samas, 37 C.M.R. 708 (J.A.G. Bd. Rev. 1967); United States v. Davis, 
CM 417983 (The Presidio, San Francisco 1968); United States v. Lockman (The Presidio, 
San Francisco 1967).

e’l U.S. (4 Wall.) 475 (1866). The Supreme Court, in an opinion written by Chief 
J. uce Chase, held that it had no jurisdiction to enjoin President Andrew Johnson from 
arr. nc out the Reconstruction Acts. The Court distinguished between the issue before the 

< ourt which was "purely executive and political” and other situations. Id. at 499.
’ ; - U.S. 103 (1948). Deciding whether the President’s refusal to approve an applica- 

• n • >r authorization to engage in overseas transportation was reviewable, the Supreme Court 
.n • that such decisions have "long been held to belong in the domain of political power 

' r subject to judicial intrusion or inquiry.” Id. at 111.
8 118 U.S. App. D.C. 50, 331 F.2d 796 (1963), cert, denied, 511 U.S. 933 (1964). The 

pouer to determine whether nuclear weapons should be detonated "falls in that area where 
the Executive and Legislative branches are supreme and final, reviewable only by the electorate, 
not by the courts.” Id. at 52, 331 F.2d at 798.

' 2’3 U.S. 536 (1927). But see Mora v. McNamara, 389 U.S. 934, 939 (1967) (Douglas, 
J., dissenting).

10 369 U.S. 186 (1962).
» 343 U.S. 579 (1952).
'-The issue in Nixon was the constitutionality of a Texas statute which denied Negroes 

the right to vote in a primary election. The defendants moved to dismiss on the ground 
that the issue was one of political origin. 273 U.S. at 537.

«1/ at 540.
!<A!th igh the immediate issue before the Court was whether the judiciary had juris

tion over the claim that the plaintiffs were denied equal protection by a Tennessee 
apportionment statute, the Court found the need to "first consider the contours of the 
pohu a! question’ doctrine.” 369 U.S. at 210. In doing so it considered representative 
areas in which this doctrine appears; the first to be considered was the "foreign relations” 
framework. Id.

15 Id. at 209.

In Nixon, the Supreme Court struck down the defense of a "political 
question” where recovery of damages was sought,12 * finding the objection 
to be "little more than a play upon wrords . . . [and] that private damage 
[which] may be caused by such political action, . . . may be recovered for 
m a suit at law.”1-' The Supreme Court in Baker v. Carr similarly held 
mat the defense of a "foreign relations question”14 15 does not deprive 

urts of their jurisdiction: "[T]he mere fact that the suit seeks protection 
: a political right does not mean it presents a political question.”1' Fur
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thermore, the Court added, "it is error to suppose that every case or con
troversy which touches foreign relations lies beyond judicial cognizance.” " 
It, in fact, found quite the opposite; each case in this area was considered 
on the "particular question posed.”16 17 * While granting that "recognition 
of belligerency abroad is an executive responsibility,”15 the Court never
theless held that "if the executive proclamations fall short of an explicit 
answer, a court may construe them seeking, for example, to determine 
whether the situation is such that statutes designed to assure American 
neutrality have become operative.”19

16 Id. at 211.
17 Id. The Court held that consideration should be given in each case to the issue’s 

history under political management, the ability of the judiciary to cope with the specific case, 
and the possible consequences of judicial action. Id. at 211-12.

™Id. at 212.
19 Id. at 212-13.
20 A. Sutherland, Constitutionalism in America 336 (1965).
21 Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579 (1952). The order was issued 

by President Truman who believed it was necessary to avert a nationwide strike which would 
jeopardize national defense.

22 E. Cahn, The Great Rights 136-37 (1963) (Douglas, J.).
23 United States v. Lee, 106 U.S. 196, 219 (1882).

Regardless of previous and subsequent judicial pronouncements. 
Youngstown remains the "most conspicuous example” of judicial scrutiny 
of executive powers.20 The plaintiffs requested the Supreme Court to 
enjoin Secretary of Commerce Sawyer from enforcing an Executive 
Order to seize steel plants during the Korean conflict.21 The Court held 
that the President does not have undefined powers; in the immediate 
case, he was found to have exceeded his enumerated powers.

The Supreme Court should again recognize its responsibility and 
scrutinize the acts of the President with respect to Vietnam to determine 
their legality. Justices of the highest court of this land have long pro
claimed that a " political’ question should no longer be used as a thicket 
behind which the judiciary retreats.”22 Injunctive relief is proper against 
an officer of the sovereign when his acts are constitutionally void and 
would deprive anyone of life, liberty, or property without due process 
of law.23 It is time for the Supreme Court to determine whether the 
President’s acts are constitutionally void, and whether they have resulted 
in an illegal war.

United States War Action in Vietnam: 
Violation of International Treaties

The Constitution in clear, unequivocal language provides that "all 
Treaties made, or which shall be made, under the Authority of the 
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United States shall be the supreme Law of the Land; and the Judges in 
ever. State shall be bound thereby . . . .”24 It is well recognized that 
private rights may derive from such treaties and that courts have the 
: < . er to enforce these rights.“" Justice Douglas acknowledged that 
while rhe President may make "decisions in which no one else can partic
ipate . . . what he does often gives rise to claims that courts should 
adjudicate.”“6

U.S. Const, art. VI, cl. 2.
•Su.t Clark v. Allen, 331 U.S. 503, 507-08 (1947); United States v. Pink, 315 U.S.

- 3.2-0-31 (1942); Hines v. Davidowitz, 312 U.S. 52,62-63 (1941).
- ' E. Cahn, supra note 22, at 135.
-• San Lorenzo v. Caples, 48 S.W.2d 329, 331 (Tex. Civ. App. 1932).
-'The Frances Louise, 1 F.2d 1004 (D. Mass. 1924), appeal dismissed on motion of 

' ■. du-ri: \b r.om. United States v. Backman, 270 U.S. 666 (1926).
- The Sophie Rickmers, 45 F.2d 413, 418 (S.D.N.Y. 1930).
?,"The author has excluded from the present treatment any analysis of these international 

•w . - in deference to Professor O’Brien, who has thoroughly considered this area in 
h companion article. O’Brien, Selective Conscientious Objection and International Law, 
% Geo. L.J. 1080 (1968).

Tht State Department, in a 1966 memorandum, expressed the belief that SEATO 
establish« i. as a matter of law,” that an attack against South Vietnam endangers the
I • States; thus in the event of such an attack, it is for the United States to honor its
SI ATO commitment and for the President to determine when such an attack occurred.
Mt mobandum, Vietnam and International Law 124 (1966).

- S jtheast Asia Collective Defense Treaty, Sept. 8, 1954, [1955] 6 U.S.T. 81, T.I.A.S.
V ■:' 1 The signatories include: Australia, France, New Zealand, Pakistan, the Phil
ippine, Thailand, the United Kingdom, and the United States.

The courts have a duty to take judicial notice of treaties, applying 
applicable provisions to private rights.2' A court must consider and 
determine the construction and application of treaties as they would any 
other law.2* Although great weight will be given to the manner in 
which a treaty is construed by the Executive, the final determination 
should be judicial and not exclusively within the province of the Execu-

• 29uve.
A treaty between nations imposes certain obligations. The nonful- 

rillment or negation of the written word by any branch of the govern
ment is as much a violation of international law as would be a similar 
breach of domestic law. To force an individual to violate international 
law would make him particeps criminis.

Since these treaties specifically outlaw and renounce war,50 they 
sh< uld not be looked to, as the Executive has done, to support the Amer- 
ican involvement in Vietnam. Exemplary of such misinterpretations is 
the State Department’s analysis'* 1 * * * V of the Southeast Asia Collective Defense 
Treaty [SEATO].52 The members of SEATO did not vote to act in Viet
nam, nor to support the United States in its war in that country. Had 
SEATO so voted, prior approval by the Security Council of the United
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Nations would have been necessary.33 34 35 Nor can the unilateral action of 
the United States be legally justified under the United Nations treaty. 
Article IV specifically states that a member may "act to meet the common 
danger in accordance with its constitutional processes.”™ The violation 
of our treaty obligations, which the President is constitutionally bound 
to observe and execute, is clearly and unequivocally in contravention of 
our Constitution.

33 "The Security Council shall where appropriate utilize such regional arrangements or 
agencies for enforcement action under its authority. But no enforcement action shall be
taken under regional arrangements or by regional agencies without the authorization of 
the Security Council, with the exception of measures against any enemy state, as defined in 
par. 2 of this Article. . . .” U.N. CHARTER art. 53, para. 1.

34 6 U.S.T. at 83 (emphasis added).
35 Time, Oct. 6, 1967, at 25.
33 Id., Dec. 8, 1967, at 38.
37 U.S. Const, art. 1, § 8, cl. 11.
38 War, in the broad sense, is a properly conducted contest of armed public forces, or 

in a narrower sense, a state of affairs during the continuance of which the parties 
to the war may legally exercise force against each other. ... It is not necessary, to 
constitute war, that both parties shall be acknowledged as independent nations or 
sovereign states, but war may exist where one of the belligerents claims sovereign 
rights as against the other.

93 C.J.S. War & National Defense § 1 (1948).
33 71 U.S. (Wall. 2) 4 (1866).

War Without a Declaration by Congress: 
Violation of the Constitution

Today, the American military commitment in Vietnam, in man
power alone, is more than 525,000/’° United States armed forces have 
been engaged in actual combat in Vietnam since January 1, 1961. Air 
strikes, ground fighting, and chemical and antipersonnel weapons have 
been used against military and civilian populations. The war budget 
exceeds $30 billion for 1968-69 alone.36 37

The power to declare war rests absolutely in the hands of Congress; 
the hostilities that prevail in Vietnam cannot be, and never have been, 
referred to as anything but "war.”38 The extent to which the President 
involved the American people by military commitments and changes 
in foreign and domestic policies has raised serious constitutional ques
tions. Without a declaration of war by Congress, a fortiori this is a 
"presidential war,” which is in direct conflict with our constitutional 
process. It is no more than a usurpation by the Executive of the power 
possessed only by Congress. As early as 1866, the Supreme Court in 
Ex Parte Milligan™ held that, under the separation of powers doctrine, 
the President could not intrude upon Congress’ war power. The declara
tion by the President of an emergency and his assumption of powers 
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as wartime Commander in Chief is the equivalent of a declaration of a 
state of war. " 'Police actions,’ 'armed reprisals,’ 'limited war,’ and 
total war’ are nonetheless war; they are merely different aspects of a 
familiar technique in interstate relations which has never ceased to change 
since states first started using it.”40 The actions taken under such con
ditions are justiciable.41

1" 2 U.S. Dep’t. of the Army, Pam. No. 27-161-2, International Law 5 (1962). 
It is interesting to note that the federal government has found it necessary to enunciate in 

• its military pamphlets that the laws of land warfare and treaties are operative even 
in those cases where no formal declaration of war has been made. U.S. Dep’t. OF THE 
Army, Field Manual No. FM 27-10, The Law of Land Warfare 8 (1956).

n See. e.^., Duncan v. Kahanamoka, 327 U.S. 304 (1946); Sterling v. Constantin, 287 
U S. 3“8 (1932); Filbin Corp. v. United States, 266 F. 911 (E.D.S.C. 1928).

A ¿¡stressing but truthful observation was made by Senator Morse in commenting upon 
the present dilemma: ”[W]e have been confronted with a type of legal anomaly such that 
it Congress and the President really usurp power to act outside the law in this interesting 
Leki of the law, we know of no procedure that can get the question to the U.S. Supreme 
Court for review and determination.” Ill CONG. Req 8802 (daily ed. Apr. 30, 1965).

”8 Stat. 384 (1964).
« 110 CONG. Rec. 18,402-03 (daily ed. 1964).
« ”8 Stat. 384 (1964).
**Cf. Wayman v. Southard, 23 U.S. (10 Wheat.) 1 (1825).
«389 U.S. 934 (1967).
4‘W.; .rec 111 CONG. REC. 9729-52 (1965) (remarks of Senator Gruening); id. at 

9106-13, 11,117-19 (remarks of Senator Morse).

The Tonkin Bay Joint Resolution42 does not alter the unconstitu- 
tionality of the President’s actions. The President has time and again 
relied upon this instrument as his authority for both carrying on and 
escalating the war in Vietnam. This is totally inconsistent with the 
message which he sent to Congress requesting its backing. The message 
read in pan: "Our purpose is peace .... [T]he United States intends 
no rashness, and seeks no wider war.”43

Only in light of these circumstances can the wording of the resolu- 
n be interpreted. When Congress enacted this statute approving "the 

determination of the President, as Commander-in-Chief, to take all meas- 
cres necessary to repel any armed attack against the forces of the United 
States and to prevent further aggression, [and] ... to take all necessary 
steps, including the use of armed force,”44 it could not have intended 
to give the President the power to declare war, for this he cannot do.40 
That an attempt to do such would be illegal was recognized by Justice 
Stewart in Mora v. McNamara"' when he queried whether the Resolu- 
tion was "a constitutionally impermissible delegation of all or part of 
Congress’ power to declare war. . . .”1 * * 4‘

The Resolution, however, does not grant this power; instead it 
provides that all steps necessary by the President shall be "consonant 
with” the Constitution, the Charter of the United Nations, and obliga
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tions imposed by the Southeast Asia Collective Defense Treaty. In 
interpreting legislation, courts have always acknowledged the principle 
that subsequent acts of Congress are to be construed so that they are con
sistent with the obligations of preexisting treaties.48 Repudiation or 
repeal of a prior treaty can only be inferred when subsequent legislation 
is "absolutely incompatible”;49 50 * for it must be presumed that the United 
States, at all times, intends to abide by its treaty obligations "with good 
faith and fairness.”00 The President has not, however, acted under the 
Tonkin Bay Resolution "consonant with the Constitution of the United 
States and the Charter of the United Nations and in accordance with its 
delegations under the Southeast Asia Collective Defense Treaty.” 1

48 See, e.g., Chew Heong v. United States, 112 U.S. 536, 549 (1884).
49 Johnson v. Browne, 205 U.S. 309, 321 (1907).
50 United States v. Payne, 264 U.S. 446 (1924); see United States v. Gue Liw, 1’6 

U.S. 459,465 (1900); Chew Heong v. United States, 112 U.S. 536 (1884).
« 78 Stat. 384 (1964).
52 E. Corwin, The President: Office and Powers 9 (1957).
53 Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579, 642 (1952) (concurring 

opinion).
54 See F. Wormuth, The Vietnam War : The President versus the Constitution 

18-20 (1968).
55 U.S. Const, art. 1, § 8, cl. 11.
56 343 U.S. at 655.

Our constitutional system is essentially one of checks and balances. 
The doctrine of "separation of powers” is fundamental to, and one of 
the great structural principles of, the American constitutional system.52 
The President cannot in wartime, any more than he can in times of 
peace, intrude upon the authority of Congress. Nothing is plainer than 
the proposition that the power to declare war is entrusted to Congress 
alone.53 54 55 56 Moreover, Presidents have failed on more than one occasion 
to get Congress to delegate its power to declare war.04

The power of the President is not unlimited. The power to declare 
war is governed by the law clearly enunciated in the Constitution " and 
defined by the Judiciary. As Justice Jackson stated in a concurring 
opinion in Youngstown'. "With all its defects, delays and inconveniences, 
men have discovered no technique for long preserving free government 
except that the Executive be under the Law, and that the Law be made by 
parliamentary deliberations.”06

The events following the passage of the Tonkin Bay Resolution 
caused Congress to reconsider what it had done. Had it abdicated the 
sole constitutional power to declare war? Had the President, as Chief 
Executive, assumed by this resolution a right exclusively within the 
domain of Congress? Had the United States violated international 
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law making its war conduct in Vietnam illegal? These constitutional 
questions began to be raised not only by many contemporary authorities 
on international law,5' but also by individual members of Congress.

”5-.:. c / , Lawyers’ Comm, on American Policy Towards Vietnam, Vietnam 
‘\i> International Law, An Analysis of the Legality of the United States 
.Military Involvement (1967).

•'^Hearings on S. 151 Before the Senate Comm, on Foreign Relations, 90th Cong., 1st 
Sess. (1967).

» Id. at 1.
Mid. at 2.
«L/. at 21.
62 Id.
63 Id. at 39.

Hearings were held before the Senate Foreign Relations Commit
tee. ' Chairman Fulbright expressed his sentiments in his opening 
statement:

I am deeply concerned, however, with the constitutional question to be 
considered in these hearings. The fact that the war in Vietnam is re
lated to the constitutional problem does not mean that the latter is mere
ly a facade for pressing opposition to the war. It means only that this 
war . . . and events connected with it, such as the adoption of the Gulf 
of Tonkin resolution in 1964 . . . have aroused in me an awareness of 
institutional problems that I probably should have had before, but in 
fact did not.59

Later he stated his belief that developments in the past three decades had 
resulted in the Executive acquiring "virtually unrestricted power to com
mit the United States abroad politically and militarily.”60

One of the witnesses before the Committee was Professor Ruhl J. 
Bartlett, a professor of diplomatic history at Tufts University. It was his 
considered opinion that there is "no constitutional basis for the assump
tion that substantive powers were conferred on the President as the 
Executive.”61 Under this rationale, the President has no "authority as 
<ommander-in-chief to replace the authority of the Congress to declare 
v. ar or to determine the use of the armed forces, . . . [nor does he have] 
the authority to define and execute treaties in any way he desires.”62 
Professor Bartlett was also very critical of the President’s reliance upon 
SEATO as justification for sending troops to Vietnam: "[T]he SEATO 
treaty under any sharp interpretation does not confer upon the President 
the power to use the U.S. Army to implement the treaty. This is an 
exaggeration of the interpretation of the treaty.”63

The Committee report surprised few people. It found that:
[T]he executive, by acquiring the authority to commit the country to 
war, now exercises something approaching absolute power over the life 
and death of every living American. . . . Recognizing the impossibility
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of assuring the wise exercise of power by any one man or institution, 
the American Constitution divided that power among many men and 
several institutions .... The concentration in the hands of the President 
of virtually unlimited authority over matters of war and peace has all 
but removed the limits to executive power in the most important single 
area of our national life. Until they are restored the American people 
will be threatened with tyranny or disaster.64 65 66 *

64 S. Rep. No. 797, 90th Cong., 1st Sess. 26-27 (1967) (S. Res. 187).
65 Eg., In re Neagle, 135 U.S. 1 (1890); Wolsey v. Chapman, 101 U.S. 755, 769-70 

(1880); United States v. Farden, 99 U.S. 10 (1879).
66 See, e.g., Philadelphia Co. v. Stimson, 223 U.S. 605, 620 (1912).
6" U.S. Const, amend. V.

The Duty of the President to Take Care That the Laws 
be Faithfully Executed

Article II, section 3 of the Constitution imposes a duty upon the 
President to insure that the laws of this country are faithfully executed. 
This does not mean some laws, or only those specifically selected, but 
rather all laws of the land. Under article VI, these include treaties 
made with other nations, a category which would include the Charter 
of the United Nations.

According to the language of this constitutional duty, all subordinates 
to whom such "care” is entrusted must bear the same responsibility; the 
Secretaries of Defense, the Army, and the Navy are not exceptions. 
The general principle of law that a duty cast upon the President may be 
exercised through the head of the appropriate department, whose acts 
become those of the President,(,i> should not be ignored in the immediate 
situation. An action for injunctive relief to restrain the seizure and 
deployment of a soldier to engage in an illegal act, in this case the war, 
is not, therefore, an action against the United States, but rather merely 
a challenge to the government’s agent and the abuse of his power."

The Order and Deployment of a Soldier to Vietnam: 
Violation of Due Process Under the Fifth Amendment

A soldier’s personal rights should be equal to, if not greater than, an 
individual’s property rights. Our Government can no more force an 
individual to engage in an illegal act, such as an illegal war, than it 
could seize private property without legal authority or compensation.'" 
To protect these rights a soldier should be granted injunctive relief. 
This conclusion is supported by Y oungstown, where the Supreme Court 
enjoined the President from acting under a mistaken legal assumption 
that he had certain powers as Chief Executive and Commander in Chief 
of the armed forces. The Supreme Court held that the executive order 
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could not be sustained as an exercise of the President’s military power 
as Commander in Chief of the Armed Forces . . . because of the several 
constitutional provisions that grant executive power to the President.”65

«»343 U.S. at 587.
w Id at 633 (concurring opinion).
*'• 1/ at 6-16 (concurring opinion).
71 United States v. Cohen Grocery Co., 255 U.S. 81, 88-89 (1921).

Geneva Convention for the Amelioration of the Condition of the Wounded and 
Sick in Armed Forces in the Field, Aug. 12, 1949, [1955] 6 U.S.T. 3114, T.I.A.S. No.

2; Geneva Convention Relative to the Treatment of Prisoners of War, Aug. 12, 1949, 
[1955] 6 U.S.T. 3316, T.I.A.S. No. 3364.

■ ( nvention for the Pacific Settlement of International Disputes, Oct. 18, 1907, 36 Stat. 
2199 (1910), T.S. No. 536.

It was Justice Douglas’ belief that the order in question would give 
to the President not only the power to execute laws under article II, 
but also the power to enact them.* 69 * 71 * * Similarly, Justice Jackson defined 
what he thought to be the President’s power: "What the power of 
command may include, I do not try to envision, but I think it is not a 
military’ prerogative, without support of law, to seize persons or property 
because they are important or even essential for the military and naval 
establishment.”'0

A soldier seized by the Government, no less than a steel company 
under the same circumstances, is protected by due process of law under 
the fifth amendment. The existence of a state of war does not suspend 
or change the operation of the guarantees and limitations of the fifth 
amendment.11 The legal power of rhe Government to ship a soldier to 
Vietnam rests upon weaker grounds than the government’s power to seize 
steel plants. In Youngstown the Government failed to sustain its burden, 
even in light of the Korean conflict, a United Nations action. In the case 
of Vietnam there has been no approval by the United Nations of the 
United States action. The Government cannot summarily violate its 
constitutional restrictions; the deployment of a soldier to Vietnam under 
such a circumstance is clearly a violation of due process.

United States Action in Vietnam:
Violation of the Laws of Land Warfare

The character of the conduct of the United States in Vietnam towards 
prisoners of war, civilians, and villages raises serious questions concerning 
violations of the laws of land warfare. The Geneva Conventions of 
19-49 and the Hague Convention of 1907,'3 to both of which the 
United States is a party, regulate the treatment of prisoners, the care of 
the wounded and sick, and the protection of civilians. According to 
the Department of the Army’s field manual, these treaties constitute the 
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"supreme law of the land,” and their provisions "must be observed by 
both military and civilian personnel.”“4 This is true regardless of the 
absence of a declared war.“'’

74 Dep’t. of the Army, Field Manual No. FM 27-10, The Law of Land Warfare 
7 (1956).

75 See note 40 supra.
See Clergymen and Laymen Concerned About Vietnam, In the Name of 

America (1968).
77 Trial of Kramer (The Belsen Trial), 2 L.R.T.W.C. 1 (Brit. Mil. Ct. 1945).
78 5*^ O’Brien, supra note 30 at 1087-89.
79 See P. Jessup, A Modern Law of Nations 161-62 (1952). See generally H. 

Grotius, On the Rights of War and Peace (W. Evats transl. 1682).
80 See M. Greenspan, The Modern Law of Land Warfare 469 (1959).
84 Trial of Weiss, 11 L.R.T.W.C. 5 (U.S. Gen. Mil. Gov’t Ct. 1945).
82 389 U.S. 934 (1967). The plaintiffs were three Army privates who were drafted in 

1965. Six months later they were ordered to report for shipment to Vietnam. They 
brought an action to enjoin the Secretary of the Army from carrying out their orders. The 
ground for relief was the illegality of the military action of the United States in Vietnam.

The continued bombings of North Vietnam by the United States, 
resulting in deaths of civilians and destruction of nonmilitary7 objects, 
are, in fact, acts to destroy persons and property'* ’ which are protected 
by the laws of the United States resulting from its treaty obligations. 
The necessary intent may be implied from its systematic course of 
conduct.74 75 * 77

The fact that these violations of laws of war are ordered by a superior 
does not absolve a soldier of guilt;78 79 he is responsible for his actions 
under international law, without being allowed this defense.‘Similarly, 
an accomplice to an international crime can be held accountable although 
he did not commit the act himself.80 The Dachau Concentration Camp 
Trial81 held that where a common design to violate the laws and usages 
of war is established, everybody taking part in the common design is 
guilty of a war crime, though the nature and extent of the participation 
may vary. The United States by committing war crimes in Vietnam 
makes all participating soldiers guilty under international law.

Conclusion

Mora v. McNamara82 presents the Supreme Court’s last word on the 
illegality of United States military activity in Vietnam. The petition 
for certiorari was denied although dissenting opinions were registered 
by Justices Stewart and Douglas.

Justice Stewart believed the case presented questions of "great magni
tude” which the Court should "squarely face.” He aptly summarized 
the issues that the Court’s inaction had left unanswered.

I. Is the present United States military activity in Vietnam a "war” 
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within the meaning of Article I, Section 8, Clause 11 of the Constitu
tion?

II. If so, may the Executive constitutionally order the petitioners 
to participate in that military activity, when no war has been declared by 
the Congress?

III. Of what relevance to Question II are the present treaty obli
gations of the United States?

IV. Of what relevance to Question II is the joint Congressional 
Tonkin Bay”) Resolution of August 10, 1964?

(a) Do present United States military operations fall within 
the terms of the Joint Resolution?

(b) If the Joint Resolution purports to give the Chief Execu
tive authority to commit United States forces to armed conflict 
limited in scope only by his own absolute discretion, is the Reso- 
ltition a constitutionally impermissible delegation of all or part of 
Congress’ power to declare war?83

' Id. ar 935 (dissenting opinion).
. at 3“. He also mentioned the numerous international treaties which this country 

ognizcs and then queried: "Do any of them embrace hostilities in Vietnam, or give rights 
ais atiected to complain, or in other respects give rise to justiciable controversies?” 

W. at 938.
at 935.

Justice Douglas was no less disappointed with the majority decision, 
which did not satisfy the host of problems raised. After referring to the 
hearings before Senator Fulbright, he posed a double-pronged question: 
’’Does the President’s authority to repel invasions and quiet insurrec- 
tions, do his powers in foreign relations and his duty to execute faith
sky the laws of the United States, including its treaties, justify what 
has been threatened of petitioners? What is the relevancy of the Gulf 

r Tonkin Resolution and the yearly appropriations in support of the 
Vietnam effort?”84

It appears that at a time when thousands of Americans are fighting 
and dying in Vietnam with thousands yet to be called for this war, 
and probable future wars in faraway lands, political questions should 
be used no longer as that thicket behind which the Judiciary has long 
retreated. As Justice Stewart so appropriately concluded: "We cannot 
make these problems go away simply by refusing to hear” them.8iJ The 
time has come for the Supreme Court to recognize this.
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1 W. Cohen & L. Wyatt, Grants in Aid and Other Financial Assistance Pro
grams Administered by the U.S. Department of Health, Education and Welfare, 
xxiv (1966). See generally Ervin, Federalism and Grants-in-aid, 43 N.C.L. Rev. 487 (1965).

As federal aid programs enter new areas of the economy, the legal 
problems presented by such programs will confront increasing numbers 
of lawyers, representing both grantors and grantees. Messrs. Skoler, 
Lynch, and Axilbund approach the subject from the point of view of 
the grantor, surveying the body of law that has grown up around the 
administration of government grants and pointing out pit falls to poten
tial administrators.^

In a nation where the machinery for direct administration of major 
social services such as education, housing, health, recreation, child care, 
and public safety has been a traditional province of municipal, county, 
and state governments, the grant-in-aid mechanism has emerged as the 
dominant technique for meaningful federal participation in addressing 
these needs. Similarly, the federal research grant or contract has be
come the vehicle by which the high cost of developing new knowledge 
and techniques can be transferred from local jurisdictions and private 
aggregations to the national revenue.

This development has been important and beneficial. As one com
mentary pointed out:

The growth of federal financial assistance, especially in grant-in-aids has 
been an element of strength in the continuing vitality of our federal 
system. The aid mechanism enables national resources, national inter
ests and initiatives, to join with state and local initiatives, competence 
and sensitivity to local needs. The outcome is the evolution of a genu
inely cooperative partnership, a creative federalism to face the challenges 
of modern technological society.1

The growth of aid has been remarkable: federal aid to state and local 
government in fiscal 1967 exceeded $15 billion, more than tripling 
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rhe ou:lays recorded but one decade ago/ Future projections estimate an 
aid level of $17 billion by 1969. In addition, the federal government 
now supports nearly two-thirds of all research and development con
ducted in the United States. This annual research investment aggregates 
more than $16 billion and includes a significant outlay for fields other 
than defense and aerospace spending—its two largest, but essentially non
local, components.* i * 3

-U.S. Bureau of the Budget (BOB), Budget of the United States for the 
Fiscal Year of 1967, at 134 (1966). The 1967 high in federal aid investment continued 
’he dominance of two major programs in resource allocation—highway construction and 
r / ._ assistance. These accounted for 53% of the total expenditures. A host of relatively 
new programs (e.g., aid to elementary and secondary education, ■water and sewer construction,

i variety of urban development programs) extended the reach of federal aid to a record 
number or the nation’s 90,000 state and local governmental jurisdictions.

■'See 16 National Science Foundation, Federal Funds for Research, Develop- 
mi nt \d Other Scientific Activities—Fiscal Years 1966, 1967 and 1968, at iii, vii, 
D NSF 67-19 (1967). Most federal research and development funds continue to go to 

• a . aer space, and atomic energy programs (more than three-fourths of total outlays) with
an iirect impact on state and local government. However, important research efforts 

in the health, welfare, and police power sector of government are normally superintended by 
state an . io al units, e.g., more than $1.2 billion annually for research in health and medicine, 
and more than $250 million annually for the research and development programs of the 
Departments of Transportation, Interior, and Agriculture.

4 Address by Harold Seidman, ’’Coordination of Federal Aid Programs,” National Legis
lative Conference, Aug. 18, 1966, in Portland, Oregon, printed in 112 CONG. Rec. 20,800 
(daily ed. Sept. 1, 1966).

The HEW grant program listings for 1966 contained “8 more program listings than for 
1 > '. at least half of these relating to newly authorized legislative programs. W. Cohen & 
I. !»pra note 1. According to the Advisory’ Commission on Intergovernmental Re-
lati ns. increases in new grant program authorizations over the four-year period 1963-1966 
w : ■ . 1 new programs for 1963, 40 for 1964, 109 for 1965, and 49 for 1966. See ADVISORY 
Comm's on Intergovernmental Relations. Fiscal Balance in the American Fed
eral System, ch. 5 (1968-publication pending).

The grant-in-aid establishment includes more than 95 programs 
administered by 17 different federal departments and agencies and in- 
voiving more than 375 subcategories or separate authorizations for the 
expenditure of federal funds.4 New programs are being added rapidly; 
ver the past five years grant-in-aid programs have increased by almost 

fifty percent.5 Many of these, perhaps a majority, necessitate the devel- 
pment of new offices and new staffs, and all necessitate new regula- 

: ins, operating procedures, eligibility requirements, administrative rules, 
¿enouncing procedures, reporting procedures, and other implementation 
requirements. This article will explore the legal and quasi-legal problems 
¿rising from a major executive department’s first venture as the admin- 
isrrator of a federal aid program.

Until a few years ago, the Department of Justice remained un- 
: uched by the proliferation of aid programs in a postwar era which had 
accepted and implemented the proposition that solution of the nation’s 
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major social and economic problems required more than local initiative 
and local resources. The Department of Justice is the legal advisor to the 
executive branch of the federal government; as such it is the nation’s 
advocate and prosecutor and is directly responsible for law enforcement 
and the administration of justice under federal criminal statutes. In 
our federal system, however, the daily burden of criminal administration 
and its correctional, judicial, and enforcement apparatus fall most heavily 
on state and local governments.0 Federal participation in the improve
ment of local law enforcement and crime control capabilities via the 
grant-in-aid mechanism was, except in the area of juvenile delinquency, 
substantially nonexistent until 1965. In that year, reflecting the admin
istration’s mounting concern with rising crime rates and with crime’s 
detrimental effect on the national well being, President Johnson formu
lated a program committing the federal government to a major role in 
the national struggle against crime. This national program was out
lined in the first Special Message on Crime ever presented to the Con
gress by a chief executive.'

It was natural that this program, involving the creation of two 
presidential crime commissions and a number of specific crime control 
legislative proposals, should also include plans for a federal grant pro
gram. Thus, the Law Enforcement Assistance Act of 1965 (LEAA), 
which was proposed in the March 1965 presidential message, was 
approved by Congress substantially as submitted and was signed into 
law by the President on September 22, 1965.8 Less than two months 
later, it was armed with its first appropriation—$7.24 million for fiscal 
year 1966?

6 The dominant status and responsibility of state and local government in control of crime 
and maintenance of public safety is evidenced by comparative money outlays for this purpose: 
90% for state and local government and 10% for federal; and allocated personnel resources: 
23,000 federal law enforcement officers as opposed to 348,000 state and local police officers, 
and more than 500 federal correctional personnel as opposed to 120,000 state and local 
correctional personnel (1965 fiscal year figures). PRESIDENT’S COMM’N ON LAW ENFORCE
MENT and Administration of Justice, The Challenge of Crime in a Free Society 
34 (1967); Task Force Report: The Police 7-8 (1967); Task Force Report: Cor
rections 1 (1967).

7 President’s Message to Congress, "Crime, Its Prevalence and Measures of Prevention," 
Mar. 8, 1965. Escalation of the crime problem to a major issue in the 1964 presidential 
campaign may, along with substantive concerns, have been a factor in this unique special 
message treatment. See also President’s Messages to Congress, "Crime and Law Enforcement 
in the United States,” Mar. 6, 1966; "Crime in America,” Feb. 6, 1967; "Meeting the 
Challenge of Crime in the United States,” Feb. 7, 1968.

8 Law Enforcement Assistance Act of 1965, Pub. L. No. 89-197, 79 Stat. 828, as amended, 
Act of Nov. 8, 1966, Pub. L. No. 89-798, 80 Stat. 1506 [hereinafter cited as LEAA]. The 
LEAA operated until June 19, 1968, when it was repealed by enactment of the Omnibus 
Safe Streets and Crime Control Act of 1968. Pub. L. No. 90-351. The new statute estab
lished a larger grant-in-aid program which vastly expanded the LEAA assistance program.

9 Supplemental Appropriations Act of 1966, Pub. L. No. 89-309, ch. 9, 79 Stat. 1133.
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The LEAA program, the federal government’s first general commit
men: to grant assistance in local law enforcement and crime control 
programs, is the exemplar which serves as the point of departure for 
this analysis of grant administration problems.* S * * * * 10 The program, before 
its replacement by the Omnibus Safe Streets and Crime Control Act of 

6S,'1 operated as a modest demonstration and experimental effort for 
nearly three years with an annual appropriation of $7.25 million. It 
attempted to stimulate activity and improvement in the entire criminal 
justice process—police, courts, correction, and prevention—and at all 
k-vels of endeavor—training and professional education, operational 
:..h niq tics, studies and research, agency planning, citizen action efforts, 
management and organizational improvement, and scientific and tech
nological development.

: LEAA had some precedents in the delinquency and youth crime field where research, 
training, and demonstration efforts were supported under the Public Health Service Act, 42 
ESC ' 2:2a (1964) (the "crime and delinquency” grants of the National Institute of 
Mental Health) and the Juvenile Delinquency and Youth Offenses Control Act of 1961, 42

SC. $$ 2541-48 (1964), as amended, §§ 2545-46 (Supp. II, 1967), at an annual level
ultimately reaching about $8 million for each program. These originated in the late 50’s and
early 0 s. Direct activities to local law enforcement and correctional agencies, as opposed to
money grants, had been provided by the Department of Justice for many years, e.g., the
training and crime laboratory services of the FBI, and the jail inspection and national prisoner
statistics of the Federal Bureau of Prisons.

11 Pub. L. No. 90-351 (June 19, 1968).
!-The basic granting provisions of LEAA were §§ 2 and 3. Section 2 authorized grants 

or contracts "for the establishment (or where established, the improvement or enlargement) 
of pr »grams and facilities to provide professional training and related education” to law 
r/ r . nt. correctional, and other personnel employed in crime control or prevention. 

Section 3 authorized grants and contracts for "improving the capabilities, techniques, and 
practices of State and local agencies engaged in law enforcement, the administration of the 
criminal laws, the correction of offenders or the prevention or control of crime.”

Ft r a specification of all grant projects through Apr. 1, 1968, see U.S. Dep’T OF 
Justice, Annual Report to the President and the Congress on Activities Under 
the L\ »rcement Assistance Act of 1965, app. 2 (1968). s.

Briefly, LEAA authorized the Attorney General to make grants to, 
r contract with, public or nonprofit agencies to improve training of 

personnel, advance the capabilities of law enforcement bodies, and assist 
.. the prevention and control of crime.12 The Act also authorized the 

Attorney General to conduct studies, render technical assistance, evaluate 
program effectiveness and disseminate knowledge gained as a result of 
Such projects. At the program’s termination in June 1968, the Depart
ment had awarded funds in excess of $20 million to support more than 
550 separate projects.13

An attempt has been made to generalize to and compare the LEAA 
pn -gram with other types of aid programs. These observations will have 
greater relevance to the small research and demonstration effort, which 
limits participation to selected grantees, than to the large scale grant-in- 
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aid program, which subsidizes any applicant meeting prescribed eligi
bility requirements. In addition to its major portfolio of individually 
designed training experiments, operational demonstrations, and research 
studies, however, the LEAA program undertook to provid^?seed moneyl) 
or matching grants to large classes of prospective grantees. The program 
thus acquired some preliminary experience in the structuring of general 
formula-type programs. Furthermore, virtually all grant programs en
counter in various forms the problems of statutory interpretation, grant 
and contract mechanisms, and the special problem areas discussed below.

Interpretation of the Aid Statute

Interpreting the authorizing statute will undoubtedly occupy a major 
portion of legal staff time in the course of program administration. Some 
statutes are long and detailed, others short and general. Some are rela
tively devoid of legislative history while others have numerous interpre
tations and policy declarations on record to lend particularity to general 
wording. These range from introductory messages through committee 
hearings, floor debates, and explicit congressional interpretations written 
into House and Senate reports on approved legislation. Almost all aid 
statutes are modeled from one or more preexisting statutes—the "mark
up” process is no less a lawyer’s tool in legislative drafting than the form 
book is in private practice. Most provisions have some precedent in an
other agency’s statute which can be utilized as an interpretative aid. 
Words of art in the federal assistance field, such as "traineeships’’ and 
* comprehensive plans,” are only beginning to take on a consensual char
acter. It is perplexing, however, to note the volume of interpretive ques- 
tions in which the foregoing aids offer little guidance and which there
fore require resort to the logical, reasonable analysis of language and pur
pose which serves as the ultimate foundation for statutory construction.

The LEAA is a good case in point. It was a relatively simple and 
flexible statute, perhaps unusually so, in terms of the detailed standards 
incorporated in many aid statutes.14 It has two major but brief sections 
authorizing, respectively, grants and contracts for training and profes
sional education (section 2) and grants and contracts for improvement 

14 See, e.g., Hospital and Medical Facilities Amendments of 1964, § 3(b), 42 U.S.C. § 
291d (Supp. II, 1967) (detailed statutory specifications for state plans and eligibility criteria 
under medical facilities construction program). While research and study programs like 
LEAA typically are less well defined than large-scale subsidy programs, the extremely broad 
scope of LEAA covering research, training, and demonstrations for the whole spectrum of 
law enforcement, criminal justice, and control administration represents a flexibility not 
evident in other programs, such as the medical ones, where the research and demonstration 
mandate is broken down into large groups of separate grant programs, each with more 
definition of the area of activity.
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or agency operation and the prevention or control of crime (section 3). 
These were supported by a variety of common administrative provisions 
providing for, among other things, delegation of authority within the 
department and to other agencies for program work, delineation of fund 
disbursement procedures, an annual reporting requirement, appointment 
or advisor.' committees, and a provision for grantee contribution to the 
c >: of projects. Another important provision authorized direct federal 
services and activities in aid of the basic program—evaluation of pro- 

dissemination of information, conduct of studies, and rendering of 
b.nical assistance to state and local government and concerned private 
ups. The LEA A legislative history is similarly brief and uncompli- 

ued, containing a few clear guidelines, but not nearly the volume of 
testimony and committee attention accorded to other, frequently larger, 
new assistance programs.16

■ LI AA flexibility in relation to other programs is illustrated by two of these routine 
pp< : g provisions. Many programs prescribe a minimum grantee contribution to any 

pr jeer erfort (e.g., 10 or 20% of total costs) but LEAA requires only that "wherever feasi- 
... the recipient contribute money, facilities, or services for carrying out the project.” 

11 \ A § 5 a . Other statutes stipulate an advisory or review board structure, two exemplars 
b the A .visory Committee on Older Americans, 42 U.S.C. § 3051 (Supp. II, 1967), and 

\ Highway Safety Advisory Committee, 23 U.S.C. § 404 (Supp. II, 1967). LEAA 
■ ' > authorizes the Attorney General "to appoint such technical or other advisory commit-

t advise him in connection with the administration of this Act as he deems necessary.” 
S a Research and demonstration-type programs seem, in general, to be more flexible 

than comprehensive grant-in-aid efforts offering subsidy support.
’ Th; Attorney General stated in committee testimony that the proposed program was

• k-signed to build police academies, raise police salaries, or enable a city to double the 
size : its police force." Statement of N. deB. Katzenbach, in Hearings on S. 1792 and S. 
.’•-’5 an Ad Hoc Subcomm, of the Senate Judiciar) Comm., 89th Cong., 1st Sess. 7

i ' * *i he Committee recommendation in the Senate report urged that the Attorney 
General employ "modern research techniques including computer analyses and operations 

«earth methcxls, to uncover the root causes of crime" and study the "whole gamut of crime 
related problems.” S. Rep. No. 672, 89th Cong., 1st Sess. 5 (1965); see H.R. Rep. No. 
695, 89th Cong., 1st Sess. (1965); Hearings, supra. See also 111 CONG. REC. 18971-77 
(1965); 111 Cong. Rec. 23105-14 ( 1965); U.S. Code Cong. & Ad. News, 89th Cong., 
1st Sess. 3152 (1965).

X'onvithstanding its simple format, a number of interpretive problems 
..rose under the LEA A. Perhaps the foremost was the basic interpre- 
rruion which defined the programs as one of experimental and demon- 
srranon proportions, requiring as a condition of grant aid that proposals 
be somewhat innovative or unique, and that projects have "model” or 
demonstration” value and applicability. This interpretation molded 

rhe character of the whole Act, at least in its initial administration, and 
:: made possible the selective and rational distribution of limited LEA A 
resources to a constituency which could have easily absorbed a much 
larger volume of grants. Yet, the language of the Act does not require 
such an interpretation. The Attorney General is authorized merely to 
make grants "for the purpose of improving” either training or agency 
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techniques. Fortunately, the Justice Department had clearly indicated 
during the legislative committee review that it intended to impose an 
"innovation-experimentation” standard as a requirement for aid distribu
tion.

Other interpretive problems, while not unique, do illustrate the 
type of questions constantly facing legal staff and grant administra
tors. A granting agency must consider the impact of other related 
programs on its own priorities. Thus the LEAA administrators decided 
to defer to other federal grant efforts in the area of juvenile crime, not
withstanding the statute’s silence regarding juveniles and its broad man
date to improve training and operations in the control or prevention of 
crime.11 The boundaries of each statutory authorization must be made 
precise. Thus on the question of whether a power to establish programs 
and facilities for training include the authority to support the construction 
of buildings, the LEAA administrators decided negatively, both for policy 
reasons and for lack of more explicit statutory authority.1" In these in
terpretive areas, the legal advisor should not limit his research to the 
statute in question and its legislative history; a sound interpretation may 
often require consideration of other legislative and executive policies.

17 LEAA §§ 2-3. Similarly, the relationship of one agency to others must be considered
when the granting agency receives applications from other federal agencies. The LEAA 
administrators decided they had no statutory authority to make grants to other federal agencies 
except to the extent that redelegation powers permitted certain program responsibilities to be 
vested in other federal agencies. LEAA § 4. __

18 LEAA § 2. Congress usually imposes greater restrictions where construction 
contracts are contemplated, e.g., in programs of grant and other assistance more directly 
contemplative of construction, the aid statute usually includes a requirement that construction 
workers be compensated in accordance with the Davis-Bacon Act of 1931, which requires 
payment of wages and fringe benefits in accord with those generally prevailing for similar 
work in the area. 40 U.S.C. §§ 276(a)(l)-(7) (1964); see, e.g., Housing and Urban Develop
ment Act of 1965, 42 U.S.C. § 3107 (Supp. II, 1967) (requirement imposed on water and 
sewer facilities grant program). The Act itself applies only to contracts to which the Govern
ment is a party.

General Federal Policies

Often other statutes and general executive policies impinge on the 
administration of new assistance programs with an insistency equal to 
that of the basic authorizing legislation. A variety of rules—some statu
tory, others deriving from regulations of agencies such as the Bureau 
of the Budget (BOB), the Treasury Department, the Civil Service Com
mission, and the General Services Administration—cut across the activi
ties of all grant-in-aid programs.

Such prescriptions affect every aspect of new program operations from 
initial staffing and organization through disbursement and accounting.'
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|for funds. Broad federal rules affect hiring practices19 and salaries,20 
prescribe contracting procedures,21 bar grants to racially discriminatory 
agencies,22 and limit costs for which grantees may be reimbursed.23 Often, 
data collection efforts must be centrally cleared,24 and inventions devel
oped with grant funds must be patented in accordance with federal pol- 
icy.2 Grantees may be restricted in their use of private publishers,20 and 

--Civil Rights Act of 1964, § 602, 42 U.S.C. § 2000(d) (1964).
-BOB. Cir. No, A-21, Principles for Determining Costs Applicable to Re-^cU 

SEARCH AND DEVELOPMENT UNDER GRANTS AND CONTRACTS WITH EDUCATIONAL IN- 
stitutions (1965). See also, BOB, Cir. No. A-88, Policies for Coordinating the 
Determination of Indirect Cost Rates and Auditing in Connection with 
Educational Institutions (1968); BOB, Cir. No. A-87, Principles for Determining 
Costs Applicable to Grants and Contracts with State and Local Governments 

: - . BOB, Cir. No. A-74, Participation in the Costs of Research Supported by
Federal Grants (1965). Special federal rules control travel allowances. The broad rules 
an : maximum rates are found in the Travel Expense Act of 1949, ch. 185, 63 Stat. 166, 
u amended, 5 U.S.C. §§ 5701-42 (1964). Under authority of 5 U.S.C. § 5707, the BOB 
Dir • r has issued Standardized Government Travel Regulations (Mar. 1965), which set 
Orth the detailed rules promulgated in BOB Cir. No. A-7 (rev. ed. 1965). Each executive 
■ ran h agency has supplemental regulations on travel allowances and reimbursement.

2* Federal Reports Act of 1942, § 5, 44 U.S.C. § 424 (Supp. II, 1967); BOB, Cir. No?\ 
A ; ( i I ARA NCI? OF PLANS AND REPORT FORMS UNDER FEDERAL REPORTS ACTS (rev.

1 .. . Bureau of the Budget approval is required for the collection of information on
identical items from ten or more persons by a government grantee or contractor. In 1968, 
budget policy was modified to eliminate the need for approval when data collection was 
mt n led to support research or other project activities rather than to secure specific data for 
the federal government. BOB, ClR. No. A-40, Transmittal Memo No. 1 (1968).

- Pre .idential Memorandum to Heads of Executive Departments and Agencies on Govern- I 
ment Patent Policy, Oct. 10, 1963, 28 Fed. Reg. 10,943 [hereinafter cited as Presidential I 
Memorandum]. J

28Pursuant to the general requirement that printing for all executive departments be done 
by the Government Printing Office, 44 U.S.C. § 11 1 (1964), the Joint Committee on Printing 
has established regulations which bar the purchase of printing with grant funds or through 
grantees it accomplished primarily for the use of a federal department or agency. JOINT 
Comm, on Printing, Government Printing and Binding Regulations § 36-1 (1966).

■•‘Sev, t . 5 U.S.C. § 5108 (Supp. II, 1967); Act of Oct. 11, 1962, Pub. L. No. 87-793, 
Stat. 8'2: Supplemental Appropriation Act of 1952, ch. 664, § 1310(c), 65 Stat. 

.. ..".c Third Supplemental Appropriation Act, Pub. L. No. 82-375, ch. 639 (1952). 
The amended Act prohibited, with specific exceptions, the hiring or transfer of federal per- 

nne! from other agencies at higher grades than presently held without at least one year of 
prior service in the next lower grade.

( ompetitive examination for civil service staff appointments is the general rule in federal 
per nnel administration. 5 U.S.C. § 3304 (Supp. II, 1967). Exceptions may be made, 
r. . .7. for prescribed purposes and with approval of the U.S. Civil Service Commission. 
LEAA received such an exemption on a temporary basis for filling professional level staff 
p • ns in its new program. This was based on the uncertain job requirements for many 
p : ns. the inability of established civil service lists to provide adequate candidates for 

p sitions, and the need to staff and launch the program. See U.S. Civil SERVICE 
Comm'n, Federal Personnel Manual, 213-A-l (1965).

- The basic law governing contract procurement is the Federal Property and Administrative"^ 
Services Act of 1949, 41 U.S.C. §§ 251-60 (1964), as amended, (Supp. II, 1967). Several

• .res prescribe standard contract provisions regulating collateral matters such as work hours.
. Anti-Kickback Act of 1946, 41 U.S.C. §§ 51-54 (1964); Walsh-Healey Act of 1936, 41 

U.S.C 35-45 (1964). For regulations implementing this body of procurement law, see 
41 C.F.R. $$ 1-1.001 to 30.710 (1968).

KE
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are subject to federal audit and recordkeeping requirements.* 27 Virtually 
all of these regulations contain specifications and exceptions; each requires 
a considered legal judgment as to its applicability to, or effect on, the 
program. In the case of the LEAA programs, several federal policies 
were incorporated in LEAA regulations and grant criteria, others proved 
inapplicable, while still others presented constraints requiring alternative 
steps or adjustments to avoid undue impingement on program activities. 
The legal task involved is a substantial one, for each statute, directive, 
opinion, and policy may be crucial to the effective administration of a 
grant program.

Exceptions exist for grant support of nongovernment publications or printing of grantee find
ings if not primarily for federal agency use. Id. § 36-2.

27 When project assistance is by contract, a single statute provides for uniform auditing; 
the Comptroller General has broad authority to audit the books and records of contractors 
and their subcontractors. Federal Property and Administrative Services Act § 304, 41 U.S.C. 
§ 254(c) (1964), as amended, (Supp. II, 1967). No comparable statute provides for govern
ment audit in connection with grant-in-aid programs. The particular statutes relating to 
many aid programs, however, give the administering aid agency and the Comptroller General 
access to the books of federal grantees. See, e.g., Land and Water Conservation Fund Act of 
1965, § 5(f), 16 U.S.C. § 460(l)-68(f) (1964) (outdoor recreation grants); Public Works 
and Economic Development Act of 1965, § 714(a), 42 U.S.C. § 3224 (Supp. II. 1967) 
(grants for public works, development facilities, and other aid to economically distressed 
regions and areas). Furthermore, virtually all programs reserve inspection and audit rights 
as a condition of grant award.

28 S. 2981 and H.R. 12631, 17479, 90th Cong., 2d Sess. (1968). The new Juvenile De
linquency Prevention and Control Act of 1968 seems to be the first aid statute to apply to an 
operative program many of the simplification provisions devised for the Joint Funding Sim
plification Act. See Pub. L. No. 90-445 (July 31, 1968).

At this moment, new government-wide policies and procedures, seek
ing to respond to a general need for regulatory reform and generated by 
the impact of grant programs themselves, are on the horizon. To de
velop consistency, coordination, and simplification of the many grant-in- 
aid requirements facing state, local, and private beneficiaries, several 
measures for consolidating disparate aid programs, imposing unitary re
porting and fiscal accounting systems, and otherwise standardizing grant 
processing and administration rules are receiving serious consideration.

The proposed Joint Funding Simplification Act of 1968, developed 
by the Bureau of the Budget, would authorize a number of steps to remove 
or simplify administrative and technical impediments in the processing, 
approval, and administration of projects which draw on resources avail
able from more than one federal agency aid program.28 These include 
(1) overriding or modifying statutory requirements of an administrative 
or technical nature in preexisting aid legislation; (2) enabling agency 
heads to delegate project administration to other agencies; (3) establish
ing special funds to finance joint projects; and (4) mandating steps to 
enhance the effective operation of joint programs through the use of 
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common guidelines, joint application procedures, and similar techniques. 
Tide VI of the pending Intergovernmental Cooperation Act of 1967, 

entitled "Consolidation of Grant-in-Aid Programs,” goes even beyond 
rhe Joint Funding Simplification Act with respect to grant programs 
within die same functional area.''"'' It authorizes actual consolidation 

of such programs via the mechanism of a presidential consolidation plan 
submi:red to Congress for enactment pursuant to its rulemaking powers 
(consolidation to be automatically effective after ninety days of contin
uous session if no congressional objection is raised).

The effect of these grant streamlining proposals, should they be en
acted, will not be to obviate or remove general statutory or policy rules 

f the types previously discussed, but rather to reduce inconsistent duplica- 
:i >n stemming from the varying requisites of the grant-in-aid authorizing 
statutes.

Regulations and Guidelines

A major task facing any assistance program is the development of 
regulations, policy statements, forms, manuals, and other materials neces- 
sar\ for program administration. No new aid program can rely solely 
on its authorizing statute to provide an adequate description and under
standing of the program, criteria for eligibility, procedures for applying 
f ir funds, and rules and standards for administering grant programs. The 
increasing demand for explicit standards and procedures in the growing 
body of federal programs requires a large input from legally trained 
personnel.

Current developments in this area exhibit two trends: (1) incorpora- 
tion of significant program procedures, standards, and criteria in formally 
published and promulgated regulations;^0 and (2) advance consultation 

i th heads of state and local government in the development of stand
ards and procedures under new assistance programs.31

-» S. 698 and H.R. 5522, 90th Cong., 1st Sess. (1968).
Administrative Procedure Act § 2 provides for publication of agency organization, gen- 

cral method of operation, procedural and substantive rules, and policy statements. 5 U.S.C.
_ ; 1 5) (Supp. 11, 1967). This is a disclosure rather than a rulemaking promulgation

provision. See note 32 infra.
: Stt BOB, ClR. No. A-85, CONSULTATION WITH HEADS OF STATE AND LOCAl] 

Governments in Development of Federal Rules, Regulations, Standards, Pro-I 

res and Guidelines (1967). ’J

The emphasis on formal regulations stems in large part from a con
cern that administering agencies have in effect been "making law” by 
imposing unnecessary restrictions and requirements published in policy 
statements, handbooks, guides, interpretive rules, or program criteria. 
L’nlike standard agency rulemaking through regulations promulgated in 
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the Federal Register,12 this procedure avoids requirements concerning 
notice, publication, hearing, and submission of comments. Much of the 
critical reaction centers around the school desegregation guidelines,32 33 but 
the concern has spilled over into other aid programs.34 This concern 
was expressed last summer by one federal legislator during the debate 
on a new major aid bill pending before Congress:

32 5 U.S.C. § 553 (Supp. II, 1967). The statutory procedure for rulemaking includes 
publication in the Federal Register (or actual service to interested parties), consideration of 
submitted views, and a 30-day waiting period before regulations become effective. When 
statutes require rules to be made on the record after hearing, a formal hearing procedure is 
also required. 5 U.S.C. §§ 556-57 (Supp. II, 1967). Unless statutes specify otherwise, excep
tions to these requirements include interpretative and procedural rules, internal agency com
munications, and matters relating to defense or foreign affairs. 5 U.S.C. § 553(a)-(b) (Supp. 
II, 1967).

33 E.g., Davis v. Board of School Comm’rs, 364 F.2d 896 (5th Cir. 1966); Singleton v. 
Jackson Municipal Separate School Dist., 348 F.2d 729 (5th Cir. 1965).

34 In a recent critique of OEO’s determination not to renew support for its Mississippi 
"Head Start” grantee (The Child Development Group of Mississippi), two commentators 
blame ill-defined grant criteria for a significant impairment of the rights of grantees: "If we 
are to enter an era of greater judicial intervention on substantive issues, statutes must be 
drafted with specific requirements, performance specifications, procedures and formulas 
from which deviation is clearly recognizable and more nearly objectively determinable." Caho 
& Cahn, The New Sovereign Immunity, 81 Harv. L. REV. 929, 944 (1968).

35 113 CONG. Rec. H. 10,098 (1967) (remarks of Congressman Pucinski, relating to the 
original version of the legislation ultimately enacted as tit. I of the Omnibus Safe Streets and 
Crime Control Act of 1968).

We have all had our problems with guidelines. We have seen what 
guidelines have done to the highway beautificiation bill. We have seen 
what guidelines have done to the poverty bill. We have seen what 
guidelines have done to other legislation, and the growing tendency of 
bureaucracy to write guidelines which take on the color of law, as wit
ness the Fifth Circuit Court decision which recently held guidelines have 
the same meaning as law. What, in effect, happens in guidelines is 
bureaucracy . . . writing law instead of the legislative branch of the Gov
ernment. I gather from reading this bill that the committee has, in 
effect, barred guidelines and, instead, insists that the Attorney General 
must publish regulations instead of guidelines.35

This sharp preference for regulations over "guidelines” ignores the 
real and legitimate place of a variety of interpretive pronouncements in 
agency implementation of legislative programs. In reviewing guidelines 
issued by HEW, one federal court made the following comment:

The Guidelines have the vices of all administrative policies established 
unilaterally without a hearing. Because of these vices the courts, as the 
school boards point out, have set limits on administrative regulations, 
rulings, policies, and practices: an agency construction of a statute can
not make the law; it must conform to the law and be reasonable. To 
some extent the administrative weight of the declarations depend on the 
place of such declarations in the hierarchy of agency pronouncements 
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extending from regulations down to general counsel memoranda and in
teroffice decisions.36

In the past, many agencies sought a high level of generalization in 
formally published regulations, relying on handbooks, guides, and other 
pronouncements to provide the necessary working detail for program 
administration. This method offered great administrative flexibility 
and provided a built-in system for change and adjustment. Some agencies 
published no formal regulations at all, proceeding directly from the 
stature to interpretive and administrative prescriptions in pamphlet, mem
orandum, or handbook form.38 This was, in fact, the case under LEAA 
except for regulations relating to Civil Rights Act compliance and patent 
rights in grant-related inventions. These practices will undoubtedly, be 
arrected by the trend toward more content, program definition, and de- 
railed policy guidance at the regulation level. '9 It is now clear, in any 
event, that implementing, interpretative, and procedural directives of 
general scope and applicability should be published in the Federal Regis- 
ter. regardless of form or nomenclature, either directly or through in
corporation by reference.40

’ United States v. Board of Educ., 372 F.2d 836, 857-58 (8th Cir. 1966), cert, denied, 
386 U.S. 1001 (1967).

•The regulations under the Older American Act of 1965, 42 U.S.C. §§ 3001-53 (Supp. 
il. 1 < illustrate highly generalized rulemaking adding little beyond statutory provisions, 

major reliance on grant manuals and guides to provide detailed program criteria and 
requirements. 45 C.F.R. §§ 901.1-06.3 (1967). Few regulations incorporate detailed fiscal 
a counting, disbursement, and cost allowance rules. Agencies invariably impose these by 
rqanual or memorandum and they may be of critical importance in programs which are 
• •mria'ly money allocation or subsidy measures. For a more detailed approach to program 
delineation in formal regulations, see the extensive grant regulations of HEW’s Vocational 
Reha: 1 .ration Administration. 45 C.F.R. §§ 401.1-.147 (1966).

'Sec, e.g., the demonstration and research program under the Youth Offenses and 
Delinquency Control Act of 1961, 42 U.S.C. §§ 2541-48 (1964), as amended, 42 U.S.C. §§ 
2Ç15-4 > (Supp. II, 1967); and, at least initially, the Community Action Programs under 
the Economic Opportunity Act of 1964, 42 U.S.C. §§ 2781-831, as amended, 42 U.S.C. §§ 
4'82-85, 4’85-89, 4792-94, 4801-07, 4821-22, (Supp. II, 1967). See also Housing Act of 

1 20 U.S.C. §§ 801-11 (1964) (a jump from statutory text to program guide without
intervening regulations).

One problem with administrative use of the typical regulation is its complexity
- ' groups. Regulations read like statutes and are often difficult to understand. As 

program requirements increase in complexity and reach more citizens and civil servants 
unversed in dealing with technical matters, the question-and-answer or highly illustrative 
g li :c will become even more necessary. The balance to be maintained would seem to turn on 
whether important policy or interpretations are being made (the regulation) or merely illus
tra:. : the guide). Some of the most effective grant guide materials are informally written, 
attractive. simply worded, brochure-type efforts. E.g., OEO, Grant GUIDE (3 vols.). 
Attempts to incorporate administrative rules in "programmed learning” manuals involve 
even greater departure from the traditional government administrative promulgation. E.g., 
OEO, Accounting and Fiscal Policy (Community Action Memo) (1967). These, pro- 
; r ne. < :tcn require as much work and as careful legal review as the legislatively oriented 
C.F.R. regulation.

4"Thc 146’ amendments to the Public Information section of the Administrative Pro-
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Concerns underlying the "regulation-guidelines” dialogue have pro
duced not only more extensive publication after the fact, but also pro
cedures for advance consultation with state and local government at the 
formulation stage. At the request of the President, BOB has established 
review procedures for incorporating state and local voices in aid program 
implementation. The new BOB directive,* 41 itself one of the "hierarchy 
of administrative issuances” falling below the status of a formal published 
regulation, provides for channeling proposed new rules, standards, and 
procedures through the Advisory Commission in Intergovernmental 
Relations (A.C.I.R.), which in turn transmits these to the major national 
associations serving state and local governments—the National Gover
nor’s Conference, Council of State Governments, International City Man
agers’ Association, National Association of Counties, National League of 
Cities, and the United States Conference of Mayors. These units develop 
the views of state and local chief executives and transmit them through 
A.C.I.R. to the originating federal agency usually within three weeks fol
lowing receipt. Opportunities for meetings on major issues are provided 
and the originating agency thus has the benefit of general local govern
ment reaction to new rules, standards, and procedures in a way and with 
a comprehensiveness which would not be possible even through normal 
regulation promulgation provisions. The clearinghouse and middleman 
roles of A.C.I.R. and the national associations present an interesting tech
nique for assuring a coordinated and representative spectrum of reaction 
through what are, in effect, quasi-governmental roles for the nation’s 
major professional and public interest groups.42

cedure Act clarified the scope of preexisting Federal Register publication requirements. 5 
U.S.C. § 552(a)(1) (1964), as amended, (Supp. II, 1967). The new provision to permit 
incorporation by reference applies to materials already freely available to affected groups and 
requires approval by the Director of the Federal Register. Several articles have criticized the 
effectiveness of federal machinery for publication of regulations and rulemaking. See, e.g., 
Futor, Modernizing Federal Regulations Publication, 21 FED. B.J. 219 (1961); Newman, 
Government and Ignorance—A Progress Report on Publication of Federal Regulations, 63 
HARV. L. REV. 929 (1950); Note, The Federal Register and the Code of Federal Regulations 
—A Reappraisal, 80 Harv. L. Rev. 439 (1967).

41 Note 31 supra.
42 The value of participation and assistance in aid program formulation and implementation 

by national professional and public interest associations and state and local governmental 
leagues and groups is receiving increasing recognition. The National League of Counties has 
received HUD funds for a joint project to provide information and "how-to-do-it” services 
and to review generally the operations and usefulness of HUD-supported metropolitan plan
ning agencies, councils of government, economic development districts, and like entities. The 
U.S. Conference of Mayors has received OEO funds to strengthen local public administration 
of poverty programs, and HUD funds to assist and train city-level federal aid coordinators.

•> See U.S. Conference of Mayors, the Mayor and Federal Aid (1968). See generally 
A.N. Whitehead, Adventure of Ideas 73-76 (1939).

The Department of Justice did not have occasion to use the new 
consultation procedures in LEAA programming but, as with other assist
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ance programs, will be obliged to do so in administration of LEAA’s 
successor legislation. Consultation with local officials should enable 
. 7 agencies to avoid making rules which hamper local governments in 
their étions to take advantage of grant programs. Furthermore, mayors 
and governors can help agencies to eliminate duplication or inconsistency 

f federal reporting, audit, and other controls as they affect individual aid 
recipients from scores of separate aid programs.41

’ Set President’s Memorandum to heads of certain federal agencies, Advice and Con-
suliaiion with State and Local Officials, Nov. 11, 1966.

44Se. U.S. Dep’t of Justice, LEAA Grant Guide pt. I passim, 11-12 (1967) [herein
after cited as GRANT GUIDE].

Any discussion of grant-in-aid rulemaking should distinguish be- 
tween two broad areas of legislative interpretation and implementation. 
These are the establishment and definition of grant eligibility criteria 
and rhe establishment of rules and conditions for the administration of 
_:..nt-supported projects. Both are covered to some extent in an aid 
pr »gram’s authorizing legislation; however, agencies seem to be accorded 
m re leeway in grant administration than in setting standards for eligi- 
bihty. The eligibility criteria or guidelines are more sensitive because 
they involve agencies in the critical determination of who shall receive 
aid, a decision which should be subservient to legislative will and guid- 
ance but one which is not always clearly spelled out or not susceptible to 
detailed legislative definition.

One might posit that the more general the discretion accorded to 
the administering department in this area, the more important the regu- 
larity and fairness of its procedures for developing and promulgating 
eligibility standards become. As in the case of LEAA, where an aid 
statute of broad coverage is approved at a funding level precluding 
adequate attention to all program areas, and where statutory priorities 
are not clearly delineated, the administering agency has no alternative 
but to develop standards and criteria, often with major policy implica- 
tions, tailoring the statute to the resources available for implementation. 
Under LEAA this was done by the in-house development of grant criteria 
and programs, aided by advisory committee review and enlightened by 
past experience and formats of other grant agencies similarly situated 
( primarily those administering small experimental and demonstration 
programs).* * 44

Grants and Contracts

The dominant aid mechanism employed under LEAA has been the 
grant, notwithstanding the Attorney General’s statutory option to use 
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grants or contracts in providing project support?0 However, to a lesser 
extent the Department also had occasion to work with contract procure
ment, primarily in furtherance of its statutory authority (section 6) to 
conduct studies, evaluate projects, and disseminate information. Thus, 
the new program confronted the Justice Department with the full com
plement of legal and technical problems involved in developing both 
grant and contract procurement capabilities.45 46

45LEAA §§ 2 and 3 each stipulate that the Attorney General "is authorized to make 
grants to, or contract with, any public or private nonprofit agency, organization, or institution" 
in providing aid for the specified statutory purposes.

46 Although the Department of Justice had government contract experience in its general 
procurement of supplies and services, it had little occasion in the past to administer contract 
research as it did federal grants. At the commencement of LEAA, the Department had no 
designated contract administration office.

47 Under the Manpower Development and Training Act of 1962 a uniform policy of 
contract funding, whether for "r & d” or large-scale supportive subsidy, has been adopted by 
the Labor Department. 42 U.S.C. §§ 25-71-620 (1964), as amended, (Supp. II, 1967). The 
Labor Contracting manual is an excellent example of adaptation of general public contract law 
and regulations to the needs and situations of a large-scale federal aid program. U.S. Dep'T 
of Labor, Manpower Administration Manual chs. 3110-90 (1967). Contracts have 
also been used in agriculture for widescale support subsidies. E.g., Soil Bank Act, 7 U.S.C. 
§ 1831, as amended, (Supp. II, 1967).

48 BOB, The Administration of Government Supported Research at Univer
sities 2 (1966). This study recommended substitution of a standard instrument—a research 
agreement—for the present research grant or contract when the traditional cost reimburse
ment or fixed price contract for research was not appropriate.

Although grants have been traditionally viewed as offering greater 
flexibility and less control than contractual arrangements, their relative 
merits and their numerous variants have blurred most operative distinc
tions.4' As a recent study of government-supported university research 
pointed out:

The traditional and practical distinction between the grant and contract 
has now disappeared. Both devices are used to support research. In 
some cases, the administrative controls for each are virtually indistin
guishable. The chief distinction between the two has often been the 
statutory limitation on the payment of overhead for grants. University 
officials tend to accord identical administrative treatment to grants and 
contracts. However, university scientists and engineers often claim a 
preference for the grant because of its traditional flexibility.48

The tendency in the social science, health, education, and welfare 
areas has been to lean toward the grant while the "hard science” areas 
such as atomic agency, aerospace, defense, and natural science research 
tend to emphasize the contract with some recourse to grant funding for 
support of "basic” as opposed to "applied” research efforts.

Perhaps the greatest distinction between the contract and grant 
mechanisms, at least as they affect the federal aid agency, is the difference 
in federal legislative and regulatory controls applicable to them. When 
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a federal agency contracts for supplies or services it can refer for guidance 
co a complete title of the U.S. Code, supported by detailed regulations 
prescribing virtually all applicable requirements, constraints, and pro- 
cedures.4'’ This provided a comprehensive guide for the LEAA program 
as i: undertook contract efforts and sought to develop procedures approp- 
riate to the study and research character of most LEAA contract procure
ments. Because of the research and development nature of the LEAA 
program, recourse to negotiation as opposed to formal advertising became 
the general pattern of the LEAA contracting effort, requiring close at
tention to the large body of public contract law relating to negotiated 
procurements.51 52 53 * Considerations included requirements concerning ac- 
¿eptable bases for negotiation;’“ selection of type of contract,03 price 
negotiation policies and techniques/4 and general requisites as to contract 
provisions to be included in negotiated contracts under various pricing 
arrangements.55

*■* .1 l S.C. 1-357, as amended, (Supp. II, 1967); Fed. Procurement Regs., 41 C.F.R. 
pts. 1-1 to 1-30 (1966).

See U S. Dep’t of Justice, Contract Procedures—Interim (1966).
See i 1 U.S.C. § 254 (1964), as amended, (Supp. II, 1967); 41 C.F.R. pts. 1-3 (1968).

52 41 C.F.R. §§ 1-3.200 to .215 (1968).
53 Id. $$ 1-3.400 to .410-2.
Mid. $$ 1-3.800 to .814-3.
KE.g.. 41 U.S.C. §§ 22, 35, 254 (1964), as amended, § 254 (Supp. II, 1967). Others are 

a • • • ¡gho it ¡1 C.F.R. ch. 1 (subpart 1-16 relates specifically to procurement forms).
The latest edition of Standard Form 32, 41 C.F.R. § 16.901-32 (General Provisions-Supply 
1 • r •. • . serves as a quick reference to many of the general provisions usually employed.

A striking contrast to the extensive regulatory structure governing 
federal agency contracts is the substantial lack of general statutory con- 
rrc 1 over government grants. Any existing uniformity in policy and 
procedure derives primarily from executive branch pronouncement rather 
than statutory mandate. For the most part, executive policies and regula
tions have been imposed on a piecemeal basis to meet specific administra
tive problems rather than to form a total grant regulatory scheme; hence 
they are less comprehensive in scope than the contract rules. Because of 
this situation, the federal aid agency has little comprehensive guidance 
in grant administration other than its authorizing statute.

Nevertheless, consistent with the grant’s traditional status as a condi
tional award of funds, virtually every assurance, requirement, limitation, 
or restriction imposed by public contract law can be imposed on a federal 
grantee by stipulation in conditions incorporated in the grant award. It 
is probably also true, although no relevant case law appears to exist, that 
in addition to rhe usual sanction of grant termination or revocation for 
violation of such conditions, the Government could pursue such remedies 
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as restitution or damages for breach of certain types of obligations to the 
extent that it could do so when incorporated in a government contract 
arrangement. There might also be breaches, such as the improper use 
of a facility constructed with grant funds, for which the only adequate 
remedy would be an action seeking specific performance.1'’

Courts have generally validated the federal government’s right to 
set conditions for grant aid as long as they are neither arbitrary nor un
reasonable. The grant is viewed as an option offered by the federal gov
ernment which a local governmental unit or other recipient is free to 
accept or reject.0* This conceptual base may be unrealistic today when 
grants-in-aid have become, or are fast becoming, an indispensable, con
tinuous source of basic revenue for the conduct of state and local govern
ment. It is submitted, however, that awards may properly be conditioned 
on national policy objectives and on reasonable standards of fiscal admin
istration and accountability, whether or not local units are in fact "free’’ 
to accept or decline participation.

56 This type of remedy was pursued by the Department of Justice in one action to enforce 
the typical "assurance of compliance” required of federal grant applicants by tit. VI of the 
Civil Rights Act. United States v. Board of Educ., Civil No. 906-5 (M. D. Ala., filed Mar. 
21, 1967), dismissed not on merits, Nov. 16, 1967.

57 See Massachusetts v. Mellon, 262 U.S. 447, 480-82 (1923) (dicta) (declining to 
review state challenge to legislation providing matching money grants for federally-approved 
programs to improve maternal and child health); cf. Ivanhoe Irrigation Dist. v. McCracken. 
357 U.S. 275, 295 (1958) (upholding excess acreage restrictions in federal contracts to pro
vide funds for land reclamation); 42 Op. Att’y Gen. 246 (1966) (confirming constitutionality 
of provision in Highway Beautification Act of 1965 requiring state compensation for removal 
of outdoor advertising signs to avoid reduction in highway aid grants).

58 One major exception is the Department of Labor which, in programs such as those 
conducted under the Manpower Development Act and Economic Opportunity Act (Neighbor
hood Youth Corps), dispenses aid through contracts rather than grants. See U.S. Dep't OF 
Labor, Youth Corps: Project Proposal Materials (1965).

59 See Grant Guide, supra note 44, at 8-10.

Large subsidy programs have, with few exceptions,oS relied on the 
grant-in-aid rather than the public contract. Recipients here are almost 
always governmental or quasi-governmental entities. The relatively non
competitive applicant market and substantial absence of competitive bid
ding in dispensation of aid tend to neutralize the value of complex sets 
of rules and regulations such as those pertaining to public contracting. 
Large grants-in-aid have generally been governed by authorizing statutes 
and the particular rules of implementation developed within the adminis
tering agencies. But grant-in-aid programs, as has been indicated, have 
also been affected by pressures toward uniformity and standardization— 
pressures now reflected in a variety of proposals aimed at providing re
lief to state, local, and other recipients through less diverse ground rules 
as to grantee obligations and administration.56 57 58 59
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Special Problem Areas

GRANT CONDITIONS

Grmt conditions serve as the analogue in the federal grant field of 
rhe general provisions or "boilerplate" clauses in government contracts. 
Typically incorporated by reference in the grant application or award 
and agreed to by each grantee, either explicitly or through acceptance 

r grant funds, the grant conditions define a variety of obligations which 
pn vide the basis for rendering and continuing grant aid. These condi- 
:: ns may be called regulations or rules of administration, but, regardless 
of nomenclature, they are present in virtually all grant programs.

LEA A conditions, for example, limited the use of grant funds to the 
grant period, and required unexpended funds to be returned to the 
Government or to be applied to project purposes. Similar to the practice 
in public contracts, a termination option at agency discretion was re- 
served, government inspection and audit rights were defined, nonallow- 
ab'c costs were specified, and patent and copyright authority was delin- 
eared.’ The nondiscrimination covenants required by the Civil Rights 
Act were included, and written approval was required for substantial 
changes in project plans, personnel, or budget categories.60 61

60 See id. at 8. Some aid programs issue suggested forms for contracts between the grantee 
and thir 1 parties concerning project services or procurements. See, e.g., MODEL CITIES 
Admix cda Letter No. 2, Administrative Policies and Procedures exhibits H-I 

i . 1 OEO, Community Action Program Guide 69-79, exhibits v-vi (1965).
'5ec Gram Guide, supra note 44, at 14-1”. In the Model Cities Program, conditions 

applied e to comprehensive city planning grants are fixed by means of a "Planning Grant 
G>ntra t executed by the federal agency and the applicant city. MODEL CITIES Admin., 
supra note 60, ch. 1 & exhibits a-b.

Some of these conditions undoubtedly create enforceable obligations, 
; . .. the return of excess funds or the assertion of patent rights; it seems 
equally clear, however, that the Government would have difficulty pre
vailing in an action for breach of contract based on inferior performance. 
Probably no more than a "best efforts” obligation could be implied from 
a grantee’s act of accepting an award and undertaking a grant project. 
The government’s sole remedy in this situation would seem to be termina- 
rion of grant aid and, for wrongdoing such as misappropriation of funds 
or 'ack of good faith, restitution of monies. This vagueness in grant per- 
f -rm a nee obligations undoubtedly helps account for the lack of appel
late case law on enforcement of government rights in grant undertakings, 
notwithstanding the thousands of grant awards made annually. In spite 
of the legal uncertainties and apparent infrequency with which grant 
disputes ripen into litigation either in administrative or judicial forums, 
the interpretation and application of grant conditions to specific grantees 



1162 The Georgetown Law Journal [Vol. 56: 1144

and grant situations, as amplified by detailed rules or manuals of adminis
tration,62 * 64 commanded as large a segment of LEA A legal review services 
as any other facet of the program.

62 See, e.g., GRANT GUIDE, supra note 44, at 33-56.
03 See, e.g., LEAA § 8; Juvenile Delinquency and Youth Offenses Act of 1961, § 7, 42 

U.S.C. § 2546(a) (1964).
64 All the national research institutes of the Public Health Service have national advisory' 

councils whose recommendations as to research grants and other types of grant support 
(e.g., fellowships and traineeships) are an indispensable precondition to the exercise of the 
Secretary of HEW’s powers. See, e.g., 42 U.S.C. §§ 283-84 (1964), as amended, (Supp. II, 
1967); 42 U.S.C. § 287c (1964), as amended, (Supp. II, 1967) (National Cancer Institute);

REVIEW OF AGENCY ACTION

A program issue commanding increasing attention relates to [due 
process in the aid agency decisional function :j what appeal or review is 
available to an aggrieved applicant or grantee? In research and demons
tration efforts like LEA A where aid eligibility turns on judgments as 
to the uniqueness, experimental value, or professional merit of a proposed 
project, mechanisms for formal review of an award decision or for rejec
tion of a pending application do not ordinarily exist. The award decision 
uniformily remains in the discretion of the granting authority (the 
Attorney General under LEAA). In many cases, however, the granting 
authority will operate on the basis of technical or advisory panel review, 
reserving the ultimate decisionmaking power but invariably relying on 
expert recommendations.

Procedures for panel review are rarely prescribed by statute in the 
research and demonstration area, but discretionary authorization for the 
establishment of panels is a common provision.6,5 Thus, LEAA grant 
policy, pursuant to Attorney General mandate, required panel review 
for all individual demonstration, study, and research projects and the 
special "seed money” programs providing large numbers of small grants 
for defined planning and improvement purposes. Panel review of the 
latter centered on their general value, on standards of performance and 
specifications for eligibility, and the anticipated volume of grants to be 
awarded, rather than on the scrutiny of individual applications, which re
mained a staff function. Some grant programs have elaborate review 
systems, such as the standard two-level review system employed in the 
research program of HEW’s National Institutes of Health and Vocational 
Rehabilitation Administration. Under this system, grant applications are 
first reviewed by technical panels with special competency in the subject 
areas of the application; then applications approved by the technical panel 
are reviewed by national advisory councils to accommodate overall pro- 

• • • 64gram priorities.
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The foregoing mechanisms relate to the ultimate decision on approval 
r rejg-cci >n of an application. Another area of concern is the reconsidera

ren and appeal of such decision. Particularly in larger grant-in-aid pro
grams, where all jurisdictions can expect to qualify for assistance upon 
meecing program specifications and matching fund requirements, there 
is a movement to formalize post-review procedures and to otherwise 
clarify statutory rights in this area.

Aggrieved grant applicants and grantees have, for at least the past 
22 years, had recourse to judicial remedies for arbitrary agency action 

r action in conflict with statutory authority under the general provisions 
r rhe Administrative Procedure Act (A.P.A.) .b0 Prior to that time, 

Subject ro standing and justiciability problems, they could raise constitu
tional objections to grant-in-aid legislation/’ Perhaps because of the 
uncertainties as to the precise scope of A.P.A. coverage,* ’* it is becoming 
increasingly common for aid statutes to require formal review procedures 
: r any decision of the granting authority which terminates aid for failure 
: > comply with program requisites. These review procedures are begin-

Review and Approval Procedures, Public Health Service Research Grants 
and Award Programs (1965).

'' Section 10 of the 1946 Administrative Procedure Act apparently created judicial review 
: : persons "adversely affected or aggrieved” by the action of federal aid agencies. 5 

L’S< . ¿'1-06 (Supp. II, 1967). No cases involving grant-in-aid determinations, how
ever, appear to exist.

' Ivanhoe Irrigation Dist. v. McCracken, 357 U.S. 275 (1958) (landowner
nge to : le-ral reclamation aid conditions); Oklahoma v. United States Civil Serv. Comm’n, 

3- L' S. 12" (1947) (state challenge of Hatch Act compliance requirement of federal highway 
. : grants . Cases challenging federal grants-in-aid for local public works projects during the 
cprt>s;.>n of the 193O’s determined that the private parties attacking the grants had no 

earn: mg to sue or raise constitutional objections. Alabama Power Co. v. Ickes, 302 U.S. 464 
i ; Duke Power Co. v. Greenwood County, 302 U.S. 464 (1937). These, however, were 

aggrmv ; thir 1 parties and not grant recipients or applicants. One recent analysis of remedies 
. . - to aggrieved grantees operating poverty-related programs suggests the existence of 
valid : . process claims, independent of A.P.A. review rights, when grant aid has been ter- 

nat : without adequate hearing or procedural fairness, or in violation of established grant 
agency procedures and criteria. These would inhere in reliance upon an expectancy of con- 
tmuc: grant funding for satisfactory progress, loss of investment in equipment and other 
pr pern made to obtain grant support, withdrawal of a de facto license to operate certain 
; • grams in a given area, or impairment of the reputation of the grantee or its staff. Cahn 

Cahn, supra note 34, at 953-54. The Supreme Court has recently ruled that taxpayers have 
-tanding to challenge grant-in-aid programs for violation of constitutional restrictions on the 
taxing and spending power of Congress. Flast v. Cohen, 88 S. Ct. 1942 (1968), distinguish- 
in% Massachusetts v. Mellon, 262 U.S. 447 (1923).

' ■ The right to A.P.A. legal review turns on whether a claimant has suffered a "legal wrong” 
- : adversely affected or aggrieved" by agency action. 5 U.S.C. § 702 (Supp. II, 1967). A 

pc rs. p. • barred from contracting with a federal agency was held to have suffered such a 
wrong. Gonzalez v. Freeman, 118 U.S. App. D.C. 180, 334 F.2d 570 (1964). A terminated 
grantee would seem to be in a similar position, and, under a broad interpretation of "adversely 
affected, any eligible grant applicant, or at least one whose program would be substantially 
impaired by refusal of aid generally available to applicants in its class, would seem entitled 
to review of a rejected application. See 3 K. Davis. Administrative Law § 22.02 (1958). 



1164 The Georgetown Law Journal [Vol. 56: 114-4

ning to appear in experimental and research programs as well as large 
scale subsidy programs.<>1S

Statutory review provisions normally stipulate that agency decisions 
to terminate, withhold, or discontinue aid shall be made only on notice 
and after reasonable opportunity for a hearing?9 Some of the new stat
utes specify a right to judicial review, either directly to a federal court of 
appeals or through the general judicial review provisions of section 10 
of the A.P.A.'0 Although these provisions almost always relate to 
termination or withholding of aid previously approved, there are some 
instances of establishing such review rights with respect to initial decisions 
on grant applications and, in particular, on disapproval of plans required 
as a precondition for grant aid.'1

The distinction between research and subsidy grant efforts may be 
significant in this area. The latter, involving large sums of money ap
portioned among states or localities by some population or other equal i-

68 See Advisory Comm’n on Intergovernmental Relations, Statutory and 
Administrative Controls Associated with Federal Grants for Public Assistance 
81-82, 93-95 (1964).

69 See, e.g., State Technical Services Act of 1965 § 16, 15 U.S.C. §§ 1351-68 (Supp. II 
1967); Comprehensive Health Planning and Public Health Services Amendments of 1966, 42 
U.S.C. § 246 (Supp. II, 1967). The cumbersomeness of such administrative processes in 
termination of grant aid has, in some programs, been compared unfavorably to speed and 
decisiveness of court action as an enforcement tool. See Note, The Courts, HEW and Southern 
School Desegregation, 77 YALE L.J. 321, 353 & n.116 (1967) (tit. VI enforcement regarding 
school aid).

70 Statutes with judicial review provisions typically specify that aggrieved grantees and. 
applicants may appeal the final agency action "to the United States court of appeals for the 
circuit in which the [applicant] is located,” in which case the agency must file in the court 
the record of proceedings on which its action was based. 28 U.S.C. § 2112 (1964), as am- 
(Supp. II, 1967) (general stipulation regarding scope and filing of records in appeals from 
orders or determinations of administrative agencies and boards); see Elementary and Secondary 
Education Act of 1965, § 207, 20 U.S.C. § 827 (Supp. II, 1967); Higher Education Act of 
1965, § 108, 20 U.S.C. § 1008 (Supp. II, 1967). A less common grant statute reference to 
appeal rights specifically incorporates the review provisions of the A.P.A., 5 U.S.C. §§ ~01-06 
(Supp. II, 1967) (judicial review of agency action), which contains a delineation of acts 
reviewable and scope of review more detailed than the "court of appeals” provision. See 
Vocation Rehabilitation Act, 20 U.S.C. § 35(d) (Supp. II, 1967) (stipulating circuit court of 
appeals review under A.P.A.). Section 10 of the A.P.A. appears to establish review rights for 
aggrieved grantees without incorporation in the particular grant statute unless the latter 
stipulates no review rights or that grant agency determinations are to be subject to agency 
discretion.

71 The judicial review provision extends to disapproval of applications for construction 
grants or loans under previously approved state plans. Hospital and Medical Facilities Amend
ments of 1964, 42 U.S.C. § 291h (1964), as amended, (Supp. II, 1967). The new Omnibus 
Safe Streets and Crime Control Act of 1968, Pub. L. No. 90-351 (June 19, 1968) incorporate^ 
one of the most detailed and far-reaching administrative and judicial review structures of any 
federal grant-in-aid program, including multiple administrative hearings on rejected new 
applications as well as grant terminations and discontinuances, coverage not only of matching 
grants but "r & d” awards, and specific provision for U.S. court of appeals review as of right 
and Supreme Court review by certiorari or certification.
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zation formula'2 and contemplating participation by all units in the 
eligibility category, seem to call with immediacy for review of agency 
discretion. This would clearly be the case in decisions to terminate or 
withhold grant support when the federal-local aid contract has been for
mulated and federal sovereign immunity deprives the grantee of a remedy 
f r loss or damage resulting from the disputed agency determinations. 
Review might also be appropriate for initial rejections of grant applica- 
t! ns. In the implementation of research and demonstration programs, 
full agency award discretion, based perhaps on standardized internal review 
procedures or even a legislative mandate for expert or technical review 
of submitted projects, would seem to provide adequate protection to ap
points. On termination of grants for deficient performance or viola
nun of grant conditions, a better case for judicial or outside review might 
be made, but even here, administering agencies need the discretionary 
right to judge progress and to terminate unfruitful programs subject to 
equitable arrangements for reimbursement of termination costs similar 
: > those prevailing as standard options in government contract procure
ment.'3

For an excellent discussion of the nature and types of federal grants-in-aid, including an 
attempt to define such terms as block grants, project grants, matching grants, and categorical 
grants, see ADVISORY COMM’N ON INTERGOVERNMENTAL RELATIONS, supra note 5, ch. 5. A 
¡etaiie i study of allocation or equalization formulas, their rationale and operation in grant, 

programs is contained in ADVISORY COMM’N ON INTERGOVERNMENTAL RELATIONS, THE 
Roli of Equalization in Federal Grants (1964); cf. Ervin, supra note 1; Keating, 

Gran: b> Aid Programs: New York’s Experience, 34 N.Y.U.L. Rev. 1011 (1959) 
ritiq ;c of impact of equalization formulas).

The I.FAA grant condition on termination provides in typical fashion that the Depart- 
nu nt may at its discretion and at any time” terminate any grant, subject only to extension of 

ria: !e opportunity to the grantee to terminate project operations, and reimbursement 
: aii costs or obligations properly incurred prior to receipt of the termination notice. 

Grant Guide, ^upra note 44, at 14. OEO Community Action Program grant conditions, 
however, provide for termination only "for cause,” such as ineffective or improper use of funds, 
id r. t > . r .ply with grant conditions, or incorrect or incomplete reports. 2 OEO, Commu- 

AC.T1ON PROGRAM Guide 56 (1965). In their seminal article, Professors Edgar and 
f . i: suggest that flexibility is desirable only during the first year of a new program. 
Cahn & Cahn, supra note 34, at 945-48.

«42 U.S.C. §§ 2000d to d-1 (1964).

CIVIL RIGHTS ACT

The national policy against all forms of racial, national, or religious 
discrimination in the deeds and posture of government toward its citizens 
is reflected in the federal assistance field by title VI of the Civil Rights 
Act of 1964.'1 Entitled "Nondiscrimination in the Federal Assistance 
Programs," this law prohibits the exclusion of any person because of 
race, creed, color, or national origin from participation in, or from the 
benefits of, "any program or activity receiving Federal financial assist
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ance.” Title VI further directs all federal granting agencies to promul
gate implementing regulations, effective only on presidential approval, 
and delineates the essential requirements of such regulations. These 
requirements include an opportunity for a hearing prior to termination 
or refusal of grant aid, limitation of sanctions to the particular offending 
political entity or governmental program, a mandate to seek voluntary 
compliance before termination of aid is considered, and judicial review 
pursuant to section 10 of the A.P.A.

Title VI regulations now exist in virtually all federal departments. 
The LEAA rules were promulgated with appropriate explanatory material 
in July of 1966.‘° Following the general practice of granting agencies, 
all LEAA grant applications required, as a condition of processing and 
consideration for approval, signed assurance of compliance with the 
Civil Rights Act and with the Department’s implementing regulations 
(the LEAA assurance being integrated with the general grant applica
tion). Other departments have instituted extensive compliance pro
grams involving grantee reports, field investigations, and other review 
mechanisms.'6 During the years of the LEAA program, the Department 
had accumulated no information or allegations indicating noncompli
ance with title VI rules among its limited portfolio of projects. Thus 
LEAA had no involvement in the hearing and sanction procedures and 
the attendant legal questions which generally confront aid agencies 
when compliance procedures are called into play. The bulk of title VI 
enforcement thus far has been prosecuted by HEW in the controversial 
school desegregation area.'7

75 28 C.F.R. §§ 42.101-.112 (1967) (implementation of tit. VI with respect to federally- 
assisted programs administered by the Department of Justice).

76 HEW’s Office for Civil Rights, for example, has a staff of 222 persons assigned to tit. 
VI compliance (139 professional and 83 clerical employees).

77 As of May 17, 1968, HEW’s Office for Civil Rights had 319 school districts under 
review (of a total in the 17 southern and border states of 4,484) to determine compliance with 
HEW tit. VI guidelines. Another 202 districts were involved in enforcement proceedings, 
with termination of assistance being the ultimate sanction. Since the inception of the program, 
52 districts were found not in compliance with the guidelines and have undertaken corrective 
action; proceedings were begun against school districts, but termination of aid was found not 
warranted in 152 cases; a termination order is now in effect in 92 districts. See Note, The 
Courts, supra note 69; cf. Note, Federal Aid to Higher Education: The Challenge to Fraternal 
Freedom of Association, 1966 Wise. L. Rev. 1252 (impact of tit. VI on aid to colleges or 
universities with fraternities or sororities imposing racially discriminatory admission practices).

Special areas of concern arising in the development of the LEAA title 
VI regulations related to treatment of offenders under grant-supported 
programs, compliance by contractors and subcontractors of grantees, 
selection of personnel, trainees and recruits in police training and opera
tions grants, and application of the statute to projects relating to pro
secution and court administration. The Department attempted to make 
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clear the application of general title VI concepts to these situations 
through simply constructed question-and-answer explanations suppie
men ting the formal regulations, a practice common among other aid 
agencies.*'  Title VI cuts across all aid programs and becomes applicable 
to new ones as they are established. No aid statute has since been 
approved incorporating any qualification or restriction in its applica
tion.* 9

Sit Grant Guide, supra note 44, app. D at 66-”0.
7 ‘ Perhaps with such a restrictive purpose in mind, a provision was included in the 

Dem nstration Cities and Metropolitan Development Act of 1966 precluding establishment 
of a requirement in metropolitan development grants that communities adopt programs "to 
achieve a racial balance or to eliminate racial unbalance within school districts.” 42 U.S.C. § 

■ • ' r < Supp. II, 1967). A comparable provision relating to racial balance in law enforce- 
ment agencies was incorporated in the recent Omnibus Safe Streets and Crime Control Act of 
1968, Pub. L. No. 90-351 (June 19, 1968).

' Pr . ( ntial Memorandum, upra note 25. To provide some idea of the magnitude of 
:■ : investment in efforts likely to produce new technology and inventions, the budget
submitted in Jan. 1967 included more than $16.1 billion for research and development. Of 
this • tal. S 2 billion was for nondefense items and $8.9 billion for defense. BOB, BUDGET 
of the United States Government for the Fiscal Year Ending June 30, 1968, at 47 
(1967).

PATENTS AND COPYRIGHTS

In 1963, President Kennedy approved a "Statement of Government 
Patent Policy’’ which, while not seeking uniformity of practice through- 
out the Government, did seek to secure "greater consistency in agency 
practices in order to further the governmental and public interest in 
promoting utilization of federally financed inventions and to avoid 
difficulties caused by different approaches by the agencies when dealing 
with the same class of organizations in comparable patent situations.”80

Before the issuance of this Statement, each aid agency largely deter- 
mincd its own patent policies, usually with strict adherence to the prin
ciple that the results of research supported by public monies should be 
utilized in the best interest of the public—a goal served most effectively 
when inventions arising from grants were made freely available to sci
ence, industry, and the public.

The Policy Statement is applicable to all grant programs because 
"contract” is defined to include a "grant” and the policy includes "inven
tons or discoveries made in the course or under any contract . . . subject 
to specific statutes governing the disposition of patent rights of certain 
government agencies.” The criteria to be considered in determining 
patent rights are also specified. These include: (1) the purpose of the 
grant (whether development of new technology was a goal of the award); 
( 2 ) the extent to which prior work in the area was conducted or supported 
by the Government; (3) the subject matter being investigated (in areas * 7 
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of great public interest, like the health field, there would be a preference 
for government ownership of principal rights); (4) the commercial 
position of the grantee in the technical area being investigated; and (5) 
the interest of the Government and the public in having the invention 
practiced widely?1

It is frequently difficult to anticipate in advance of a discovery which 
of these factors will be the most important in the determination of result
ing patent rights. Accordingly, the Department of Justice and other 
agencies provide in their patent policies81 82 83 84 for a reservation of decision 
until concrete cases are presented. Whatever determination is made, 
the Government receives a measure of protection by reserving in all cases 
a royalty-free, irrevocable, nonexclusive license to practice the invention 
for governmental purposes. When the Government does not seek to 
secure greater rights and relies on the developer to bring the discovery 
into use, it can, after three years of inactivity by the developer, authorize 
the use of the patented technology by nonlicensees of the patent holder.

81 Presidential Memorandum, supra note 25.
82 29 C.F.R. § 50.4 (1967). Examples of the range of treatment of the Kennedy Policy 

Statement may be found in the patent right regulations of the Department of Defense, 32 C.F.R 
§ 9.107-3(c) (1967), and HEW, 45 C.F.R. §§ 8.1-.6 (1967).

83 35 U.S.C. § 102(b) (1964).
84 The LEAA reporting instrument is Form LEA-12 (Ed. 4-1-67). Grant GUIDE, supra 

note 44, at 80. Another example is the Public Health Service Form PHS 3945 (rev. 1964).

The responsibility of aid agencies is not completely fulfilled merely 
by the promulgation of an appropriate patent regulation. Grantees or 
their proposed subcontractors may seek to negotiate a more restricted 
federal patent claim in connection with a particular effort possibly 
because of extensive prior developmental work on a particular problem 
or because the governmental award will support only a small portion 
of the research costs to be invested in a project. Such special arrange
ments are recognized by the Policy Statement, and LEAA, like other 
agencies, had occasion to negotiate them.

Furthermore, federal patent legislation prohibits the issuance of a 
patent when application therefor is not made within one year of the 
invention’s coming into use in the United States or its description in a 
publication here or elsewhere?2. Research and development agencies 
commonly require some form of annual invention report from grantees 
in order to afford prompt protection to governmental rights?' In the 
LEAA program, where grant duration averaged about one year, this 
report was incorporated in the grantee’s final report requirements. In 
the case of grants longer in duration, a report was required near the 
anniversary of the award. This was essentially a simple statement as 
to whether or not any inventions had resulted from or arisen in the course 
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of che grane project. When it revealed a potentially patentable inven
ción, the respondent was required to submit, either on a separate form80 
ur in narrative fashion, more complete information regarding the dis
cover}- to assist in the allocation of patent rights.

' A good example of the instruments used to obtain this data is the "Disclosure of 
Invention used by the Office of Naval Research, Form NAVEXOS 2374 (rev. 1-47), and the 
Record of Invention” used by the same office, Form NAVEXOS 4374 (rev. 5-62).

-'5c.. eg., Grant Guide, supra note 44, at 17, 46-47. Some agencies also require a 
■ • mmt of acceptance of a grant award and its conditions. E.g., Small Business Admin., 13 

C.F.R. $ 128.7-9 (1967); Office of Water Resources Research, 18 C.F.R. § 504.2 (1967); 
Office of Educ. (for some programs), 45 C.F.R. § 105-28 (1967).

Grant Guide, supra note 44, at 17, 44-45.
'■ I S Dcp’t of Justice, General Provisions for Negotiated Cost Contracts, ch. 20 (Jan. 15, 

1968).
Grant Guide, supra note 44, at 16-17.

Finally, the course and chronology of invention is not always clear, 
and a legal determination as to whether a particular invention did in 
fact result from government-sponsored research can present difficult 
questions of fact and regulatory interpretation. Where a potentially val
uable patent right is at stake, the determination can involve considerable 
investigation, analysis, and possible resort to litigation.

Notice of the federal agency’s patent rights is, of course, provided to 
grantees in advance and is usually included in the general conditions 
which govern and are an integral part of the agency’s award agreement. 
As indicated, unless a special agreement is negotiated, these confirm the 
g vernment’s authority to determine patent rights in a grant-related in
vention. To assure effective operation of this condition, its terms are 
usually stipulated as applicable to all third-party contractors performing 
. rk for the grantee, and agencies which require approval of major sub- 

mtracts will exercise care in their review to assure that correct patent 
right commitments are passed on to third-party contractors.8*

Protection of patent rights in projects undertaken via contract pro- 
curement proceeds on a substantially equivalent basis. As part of the 
general provisions” of the prime government contract, a clause is 

included which secures the same rights for the grant agency as do grant 
conditions of the type previously discussed?8

The situation regarding copyrights is somewhat different. Permitting 
a grantee to copyright studies, reports, films, books, and other writings 
resulting from a project is not inconsistent with the goal of securing wide 
dissemination of such items. Thus LEA A, like many agencies, permitted 
a grantee to seek copyright protection without prior governmental 
approval, retaining an irrevocable, royalty-free license under which the 
Government could use or authorize others to use the material.89 This 
provedure insures widespread enjoyment of project results and permits * * * * * 
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the Government to take appropriate corrective action if the grantee has 
chosen not to secure adequate publication of the project writing or did 
not have the resources necessary for this purpose.

Grantees are usually obliged to acknowledge government financial 
support in their publications but are cautioned not to ascribe to the 
Government responsibility for the conclusions or results of the project. 
Another frequent obligation complementing government restrictions on 
proprietary rights in grant-supported books, films, and writings, is the 
provision that these be made available without charge or at cost, or that 
the grantees account for any profits from publication sales and either 
apply them to project purposes or refund them to the Government.'"

PUBLIC ACCESS TO INFORMATION

Information flow between federal aid agencies and their constituents, 
as well as communication with the public at large, is an essential ele
ment in program operation. Many aid statutes specifically require 
annual reports, usually directed to the President or the Congress, but 
always for public consumption as well. In addition, the controlling 
statute generally authorizes or requires that provision be made for 
dissemination of program results, frequently contemplating information 
services on general developments, statistics, and problems in the aid 
program’s field of concern.90 91 Even without explicit authorization, it is 
usually in the best interest of the aid agency to make its wrork known; 
voluntary dissemination of information, however, is only part of the 
issue.

90 E.g., id. at 47.
91 See, e.g., LEAA § 6(b); 23 U.S.C. § 401 & n. (Supp. II, 1967); Juvenile Delin

quency and Youth Offenses Control Act of 1961, § 5, 42 U.S.C. § 2544(b) (1964); Older 
Americans Act of 1965, § 602, 42 U.S.C. § 3052 (Supp. II, 1967).

92 5 U.S.C. § 1002 (1964).

Somewhat less clearly defined has been the access that grantees, 
grant applicants, potential clients, or the general public may have to 
grant application documents, agency grant files, or internal records 
relevant to aid awards. Policy considerations addressing the "right to 
know” in this area may vary with the source of the request—an aggrieved 
applicant may wish to understand the disposition of its case, or some local 
group may desire to evaluate the general operations and work of the 
program. Furthermore, the interest of the public in assessing the gen
eral efficiency of government operations merits recognition and support.

In the past, the governing prescription on public access to agency 
data was section 3 of the Administrative Procedure Act of 19 46,92 which 
failed to delineate aid program obligations explicitly and attracted little 
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case lav.' during its twenty years of operation. Section 3 did make it 
clear that grant programs, as well as other federal agency activities, were 
obliged to disclose their organization, delegations of final authority, pro
cedures. and general rules, policies, and interpretations. Moreover, the 
statute was interpreted by some grant agencies, including LEAA, as 
requiring access at least to lists of projects, project reports, and approved 
applications. In 1966, the Freedom of Information Act9 ’ was adopted, 
replacing the old A.P.A. public information section with a new provision. 
This vastly expanded the public right to obtain information in the hands 
of the Government and sought "to establish a general philosophy of 
full agency disclosures unless information is exempted under clearly 
delineated statutory language and to provide a court procedure by which 
citizens and the press may obtain information wrongfully withheld.”* 94 * * * 
In order to comply with the Act, 126 executive departments, constituent 
offices, independent agencies, and other federal units published over 281 
implementing documents in the Federal Register through May 1, 1968.°°

*; 5 U.S.C. § 552 (Supp. II, 1967).
’•“S. Rep. No. 813, 89th Cong., 1st Sess. 3 (1965).
' ■ T. phone interview with staff of Office of the Director of the Federal Register, Dec. 15, 

I - As another indication of the scope of the "public information” changes, former 
A" orney General Tom C. Clark issued a manual in 194“ for the guidance of agencies subject 
? riginal A.P.A.; that manual treated § 3 in nine pages. Attorney General Ramsey
1 lark x an interpretative memorandum for the revised provisions which required 40 pages 
to explain the same subject. U.S. Dep’t of Justice, Attorney General’s Memoran- 
: r'M on the Public Information Section of the Administrative Procedure Act 
(1967).

' U.S.( . § 552(b)(1), (b)(3) (Supp. II, 1967) (persons and methods for requesting 
information; time, place, and fees for obtaining records, etc.).

■ The public information requirement of the A.P.A. always had two general exceptions: 
: n • ns requiring secrecy in the public interest and matters relating solely to the internal 
• anagement of an agency. For past avoidances and possible continuing loopholes, see Note, 
The Federal Register, supra note 40, at 445.

How does the citizen now obtain unpublished or unpublicized infor
mation about a grant program or particular grant agency action? It 
would appear that those agencies which have in the past liberally 
granted access to information will be little affected in practice by the 
new requirements; they will continue to adhere to their free-access policies. 
Res<>rt to the new procedures will be necessary only in a limited number 
of cases where a request for information is explicitly based upon the 
new law. In such cases, agency regulations must explicitly tell the 
inquirer how to proceed91’ and agencies are enjoined to lean in the 
direction of maximum disclosure.

It should be recognized, however, that certain information may still 
be unavailable.9. For example, the Act permits the withholding of 
information irrelevant to the relationship between outsider and agency, 
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including a variety of internal working and analysis documents.98 An 
agency administering a grant-in-aid program might, under this exception, 
withhold such documents as comparative project analyses, records of staff 
evaluation meetings, application processing schedules, and recommenda
tions of advisory boards. An aggrieved inquirer could then resort to the 
procedure established by the departmental "right to know” regulations. 
Assuming further denial, the option of bringing suit in a U.S. district 
court for production of the information would be available, carrying a 
heavy burden of justification by the aid agency and requiring a showing 
only that the plaintiff properly requested an identifiable record from the 
agency and that his request was denied.99

98 5 U.S.C. § 552(b) (Supp. II, 1967). Nine exemptions from the Act’s requirements for 
Federal Register publication, public inspection, and copying and production of identifiable 
records are specified in the Attorney General’s Memorandum. Those relevant to federal aid 
agency operations include (1) matters relating to internal personnel rules and practices; (2) 
matters specifically exempted from disclosure by the aid statute; (3) trade secrets and com
mercial, financial, or other confidential information obtained from persons; (4) interagency 
and intra-agency memoranda or correspondence that would not be available in litigation 
against the agency; and (5) investigatory files prepared for law enforcement purposes. See 
U.S. Dep’t of Justice, supra note 95, at 29-37.

99 5 U.S.C. § 552(a) (3) (Supp. II, 1967) (enforcement rights on withholding of identi
fiable records not within scope of any statutory exemptions).

Although such situations are likely to be infrequent, they may con
front the courts with difficult choices. There could be many "middle 
ground” situations between material now freely distributed or obviously 
appropriate for distribution or disclosure, production of which will 
always be ordered, and internal agency data which clearly need not be 
made available. Equities against the public right to know may involve 
not only federal program efficiency but also protection of confidential 
data provided by grant applicants. In terms of a common LEAA situa
tion, when a grantee requests and is given an extension in the project 
period, the document in which the agency’s action is recorded would 
become a record, producible under the Act. The grantee’s request, how
ever, may have been submitted as a confidential communication of project 
difficulties which required additional time to solve and might be ques
tioned as an item sufficiently affecting the public to require disclosure. 
Similar cases might be made for correspondence or documentation on 
project mistakes, inadvertent failures to comply with regulations, and 
audit disallowances. There will probably have to be a number of judi
cial interpretations before any interpretive patterns can be discerned in 
these middle ground situations.

STATE AND LOCAL LAWS

The existence of a federal form of government creates the possibility 
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that more than one level of government will have the authority to regu
late the same activity at the same time. Just as federal aid agencies are 
subject to a variety of general legislative and policy controls in admin- 
is'ering grant programs, so are federal grantees, in particular local 
governmental units, confronted with a number of local regulations in 
executing grant projects—local procurement rules, civil service require
ments, and financial accountability regulations.

Generally, either as an explicit or implicit grant condition, a grantee 
is obligated to adhere to all state and local laws and other requirements 
of the jurisdiction in which it will be acting. One of the greatest protec- 

ns the federal government has in its quest for prudent grant admin- 
istration is the assurance that grantees will exercise the same care in 
cisposition of federal funds as they are required to do with locally 
appr priated or generated revenues. This is true of all aid recipients 
¿nd has particular relevance to relationships with state and local govern
ment. Grant administration rules based on this concept preserve flex- 
mi liry since they are tied to the grantee’s own "standard operating 
procedures" rather than to an inflexible federal standard, taking advant
age of those protections and procedures which the aid recipient has 
developed for administration of its everyday affairs. Thus, under LEAA, 
umntees had to observe their established travel reimbursement policies, 
personnel policies, salary scales, and local public contract and procure
ment requirements.1"0

In the area of grant accounting, several federal agencies have taken 
tangible steps toward reliance on state and local oversight of fiscal oper
ations, defining in some cases both acceptable standards of local perform- 
ance and conditions under which local audits will be considered adequate 
for grant review purposes.101 The Department of Justice is now en- 
gaged in an evaluation of state and local government systems for assur
ing proper handling of funds so that audits performed by governments 

• ith procedures that meet federal standards can be accepted in lieu of 
federal inspections.

'Grant Guide, supra note 44, at 14 (grant conditions—travel expenses), 37 (grant 
' • - nncl costs); LEAA Contracting and Contract Negotiation Policies, LEAA Grant
Procedure Memo No. 20 (Sept. 1967).

: : See BOB, Cir. No. A-13, Audit of Federal Grants-in-Aid to State and Local 
Governs' 1965). This directive urges reliance, to the maximum extent feasible, on

: .2. fits performed at state and local levels, on strengthening the grantee’s own internal 
management controls, and on cross-servicing arrangements under which one federal agency 
performs audits for others dealing with the same grantee.

Action taken by local government units in conforming to program 
requirements is sometimes open to legal challenge. Questions may arise 
concerning the authority of the applicant government agency to request 
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and receive grant aid, and the authority of particular officials to execute 
grant applications on behalf of local units—Can a mayor’s human rela
tions commission receive a grant or should it go to the city government- 
at-large? Another problem area involves the determination of whether 
the executive or legislative authority of the government unit has properly 
committed itself to grant program requirements—Has the legislature 
unconditionally authorized payment of the grantee’s required matching 
contribution? Has the state higher education authority finally approved 
the new curriculum for which grant support is sought? Are local or
dinances necessary to enable the grant project to be executed?

Under LEAA, substantial reliance was placed on certifications of 
local governments as to compliance with local law and regulations and 
as to proper authorization for grantee action. Where questions arise, 
however, the duty to assure legality and regularity becomes a major 
responsibility of legal review and may require extended investigation of 
state and local law.1"2 To help achieve conformity between federal 
requirements and local law, some agencies have seen fit to suggest model 
local enabling legislation and executive orders—a commendable form 
of technical assistance to grantees seeking to qualify for aid under new 

103 programs.

102 See, e.g., HUD, Solving Urban Development Problems Through Commu
nity Development Training 34-37 (1968) (program guide for tit. VIII grants under the 
Housing Act of 1964, including model state act and executive order for establishing training 
programs and designating state agencies necessary to qualify for grant aid).

103 One commentator has studied the total impact of a major federal grant-in-aid program 
on local government and its ultimate responsibility for administration of grant funds. See 
Cronin, Impact of Federal Welfare Grants on Municipal Government, 40 B.U.L. Rev. 531 
(I960). In Andrello v. Dolan, a city’s purchase contract for a bus line company, contingent 
on receipt of federal aid for this purpose under the Mass Transportation Act of 1964, was held 
valid against an ultra vires challenge premised on local laws. 49 Mise. 2d 17, 266 N.Y.S.2d 
738 (Sup. Ct. 1966).

Conclusion

The administration of federal aid programs is a large and complex 
endeavor requiring significant inputs from agency legal staffs. Each 
new program creates a variety of responsibilities, focusing first on proper 
interpretation of the congressional enactment that defines the program, 
due regard for and compliance with other rules, policies and legislation 
which impinge on program administration, and framing of rules and 
policies to assure proper notice to, reaction from, and accommodation 
of the needs and interests of those served by the program. A trend 
toward more formality and public participation in developing program 
criteria and regulations may be discerned here.

Federal grants raise virtually the same range of legal questions as 
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federal contracts, although grants have thus far produced considerably 
less litigation either in the courts or through administrative appeals.

Protection of the interests of the federal government and efficient 
administration of grant funds dictate that the same measure of care be 
ex rinded to the proper structuring of terms and conditions of grant-in- 
aid support, their incorporation in clear and legally valid formats, and 
conscientious monitoring and enforcement of such rules, as is exhibited 
in the field of federal contracting. Factors such as the continuing growth 

: grant-in-aid programs and expenditures, a new concern for provision 
> r adequate hearing and appeal procedures for aggrieved applicants and 
grantees, and increased dependence by state and local governments on 
grants-in-aid as revenue sources assure that the consideration of legal is
sues will take on new prominence in the administration of federal assist
ance programs. Realization of the full potential of the grant-in-aid 
technique should depend, at least in part, on how well these problems 
are handled.
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COMMENTS

THE PURCHASER-SELLER RULE: AN ARCHAIC TOOL

FOR DETERMINING STANDING UNDER RULE 10b-5

Until recently, standing to sue for an injury resulting from a viola
tion of rule lOb-51 * 3 was mechanically determined by limiting it to de
frauded purchasers or sellers. The fear of ”mak[ing] every seller a po- 
tential plaintiffcompelled courts to limit standing without considering 
the purpose of the Securities Exchange Act of 1934°—to protect "the 
investing public in its acquisition of securities.”4 * * Although section 
10 of the 1934 act did not provide for a civil remedy, courts neverthe- 
less soon granted private parties a right to sue under the section and the 
rule.' A complete implementation of the act would seem to require that 
rhis right be extended to all those injured by violation of the rule. Ju
dicial gloss, however, has restricted its availability.

shall be unlawful for any person, directly or indirectly, by the use of any means 
or instrumentality of interstate commerce, or of the mails or of any facility of any 
national securities exchange,

a ? To employ any device, scheme, or artifice to defraud,
' b) To make any untrue statement of a material fact or to omit to state a ma- 

terial fact necessary in order to make the statements made, in the light of the circum- 
s rances under which they were made, not misleading, or

(c) To engage in any act, practice, or course of business which operates or 
would operate as a fraud or deceit upon any person, 
in connection with the purchase or sale of any security.

17 C.F.R. § 240.10b-5 (1968).
- Painter. Inside Information: Growing Pains for the Development of Federal Law Under 

Rule 10b-5, 65 COLUM. L. REV. 1361, 1370 (1965); cf. Note, Securities Regulation—Civil 
Under Rule X-10b-5 for Fraud in the Purchase or Sale of Securities, 52 MlCH. L. 

Kev. 893, 899 (1954).
3 15 U.S.C. §§ 78a-jj (1964).
‘ Presidential Message, S. REP. No. 792, 73d Cong., 2d Sess. 1-2 (1934).

It shall be unlawful for any person, directly or indirectly, by use of any means or 
instrumentality of interstate commerce or of the mails, or of any facility of any na
tional securities exchange—

• • • •
(b) To use or employ, in connection with the purchase or sale of any security 

registered on a national securities exchange or any security not so registered, any 
manipulative or deceptive device or contrivance in contravention of such rules and 
regulations as the Commission may prescribe as necessary or appropriate in the pub- 
l:c interest or for the protection of investors.

15 U.S.C. $ 78j(b) (1964).
'• Kardon National Gypsum Co. was the first to recognize that although there are no 

express terms for a remedy, ... the existence ... is implicit under general principles of the 
law > F. Supp. 798, 802 (E.D. Pa. 1947); see, e.g., Errion v. Connell, 236 F.2d 447 (9th 
Cir. 1 . Fischman v. Raytheon Mfg. Co., 188 F.2d "83 (2d Cir. 1951); Speed v. Trans-
ai: e. a Corp., 135 F. Supp. 176 (D. Del. 1955), modified, 235 F.2d 369 (3d Cir. 1956); cf. 
J I. Case Co. v Borak, 377 U.S. 426 (1964). See generally Note, Regulation, supra
note 2, at 894-96.

The Second Circuit’s decision in the seminal case of Birnbaum v.

1177
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Newport Steel Corp.' limited rule 10b-5’s protection to defrauded pur
chasers or sellers. In Birnbaum, the controlling stockholder had rejected 
a merger offer, choosing instead to sell his stock at a premium to out
siders. The minority stockholders then brought suit, alleging fraudulent 
misrepresentations in violation of 10b-5 both before and after the shift 
of control. The court found the substantive coverage of 10b-5 limited 
to "that type of misrepresentation or fraudulent practice usually asso
ciated with the sale or purchase of securities rather than at fraudulent 
mismanagement of corporate affairs . . . .”7 8 9 Since the plaintiff’s allega
tions fell within the latter category, the court could have denied relief 
upon this defect. Instead, it chose to base its decision upon the narrower 
ground that he lacked standing to bring a 1 Ob-5 action.

7 193 F.2d 461 (2d Cir.), cert, denied, 343 U.S. 956 (1952).
8 Id. at 464.
9 15 U.S.C. § 77q(a) (1964). This section made it unlawful to defraud purchasers. The 

only other section prohibiting fraud in the sale of securities was § 15(c) of the 1934 act, 
dealing with fraudulent practices by brokers and dealers in the over-the-counter market. 15 
U.S.C. § 78o(c) (1964).

10 The court based part of its argument on a statement in a press release which made the 
rule public: ''The previously existing rules against fraud in the purchase of securities applied 
only to brokers and dealers. The new rule closes a loophole in the protections against fraud 
administered by the Commission by prohibiting individuals or companies from buying se
curities if they engage in fraud in their purchase.” SEC, Securities Exchange Act of 1934, 
Release No. 3230 (May 21, 1942) (emphasis added).

11 193 F.2d at 463.
12 Comment, Private Enforcement Under Rule 10b-5: An Injunction for a Corporate Is

suer?, 115 U. PA. L. Rev. 618, 622 (1967).
18 U

14 Entel v. Allen, 270 F. Supp. 60, 69 (S.D.N.Y. 1967).

The court was correct in stating that under previous security laws 
only section 17(a) of the Securities Act of 1933° afforded protection to 
victims of a fraudulent security transaction, and then only to defrauded 
purchasers. This does not seem to require its conclusion, however, that 
the loophole10 intended to be closed by 10b-5 included only unprotected 
sellers.11 The court could better have interpreted the rule as extending 
protection to any party injured by a violation of the rule.12 Such an in
terpretation is distinctly apparent after considering the significant differ
ences in the language of section 17(a)—"the purchaser"—and rule 
10b-5—"any person, in connection with the purchase or sale of any se
curity." If Congress had intended the limitation imposed by Birnbaum, 
it could readily have chosen more precise language to communicate this 
intent.13

The impact of Birnbaum has been significant; a complaint can be 
dismissed summarily if the plaintiff is neither a defrauded purchaser nor 
a defrauded seller, or if no deception is alleged.14 This result is incon
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sistent even with the narrowest interpretation of the section and rule. 
Some weight should surely be given to the broadness of the chosen lan
guage; since relief under 10b-5 is not the only protection granted by the 
securities acts,15 it should not be read in isolation.1'3 Moreover, a more 
liberal approach is necessary to further the SEC’s rulemaking power to 
effectively act "in the public interest or for the protection of investors.”17

15 Purchasers and sellers are specifically granted causes of action under different sections
• the acts. However, no protection is afforded the unfortunate investor who holds worthless

• k as a result of some "manipulative” device on the part of another. For an excellent dis- 
- ' n of 10b-5 and its relation to other sections of the 1933 and 1934 acts, see Note, The

t’rotpe::; for Rule X-10b-5: An Emerging Remedy for Defrauded Investors, 59 YALE L.J. 
1120 (1950).

See note 70 infra.
17 See note 5 supra.
''The Commission has recently advocated the rejection of the present mechanical rule as 

too narrow.” Brief for SEC as Amicus Curiae at 5-9, A.T. Brod & Co. v. Perlow, 375 F.2d 
;9> 2d Cir. 1967); Brief for SEC as Amicus Curiae at 5-6, Vine v. Beneficial Fin. Co., 374 
F.2d 62“ (2d Cir. 1967); Brief for SEC as Amicus Curiae at 8, Pacific Ins. Co. v. Blot, 267 F. 
Supp. 956 (S.D.N.Y. 1967).

‘ S-.i. Xote Shareholder Derivative Suits Under Sections 10(b) and 14(a) of the Securities 
Exchange Act, 18 Stan. L. Rev. 1339, 1344 (1966).

20 374 F.2d 627 (2d Cir. 1967).
-• The alleged scheme consisted of Beneficial’s conspiring with the board of the dissolved 

rporati< n, owners of most of the class B shares, w’hereby the class B shareholders would be 
bought < ut at an inflated price while a tender offer w-ould be made to the class A shareholders. 
On.-.- Beneficial had obtained 95% control, it was able under state law to carry out a short 
form merger—not requiring shareholder approval. As a result, the tendering shareholders 
■' ceived less than the value which they would have received by exercising their appraisal rights 
had there been a statutory merger. Id. at 630-31.

-- This the court deemed a "needless formality” for what was, in effect, already a sale. 
Id. at 634.

••• Since both parties assumed Birnbaum "requires this status for him,” the court may 
have found it necessary for this lip service. Id. at 633.

Courts recently have shown an increased awareness that the pur
chaser-seller test is "too narrow,”1' and that the "in connection with” 
clause should not be so limited in the future.19 20 This inclination is visible 
in two Second Circuit decisions that could have eliminated the inflexible 
purchaser-seller formula, but instead have further confused the standing 
issue.

Vine r. Beneficial Bin. Co?Q dealt with the standing of a shareholder 
who continued to hold stock in a company dissolved by merger. The 
plaintiff Vine alleged a fraudulent scheme21 by which Beneficial obtained 
c >ntrol over the shareholder’s company and dissolved it by using a short 
form merger. Vine was not a seller in the traditional sense, but since 
his only option was to exchange his stock for cash,22 or continue to hold 
the stock of a nonexistent company, the court23 considered him a "forced 
seller.” It found Vine to be a defrauded seller despite the absence of 
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reliance24 25 26 27 or deception. Finding this to be a "classic example of decep
tion,” the court held that the "fraud on [the other shareholders] is in 
connection with’ the forced sale by” Vine.20 Vine therefore eliminated 
the requirement that a plaintiff must have been personally defrauded, 
holding that fraud upon another if connected with the plaintiffs sale 
would suffice. It did not overrule the purchaser-seller test since Vine 
was found to be a seller.

24 Since the allegation was that the defendant had "forced” Vine to divest himself of his 
stock, the court held that "reliance by plaintiff . . . need not be shown.” Id. at 635; see notes 
63-64 infra.

25 374 p 2d at 635. The court found it unnecessary to consider the Commission’s "inter
esting” proposal that a stockholder need not be a purchaser or seller as long as a violation of 
the rule resulted in a loss in the value of his stock. Id. at 636.

26 375 F.2d 393 (2d Cir. 1967).
27 The defendants intended to pay for the stock ordered through the plaintiff only if the 

market value rose above the agreed-upon price. Id. at 395.
28 Birnbaum v. Newport Steel Corp., 193 F.2d 461, 464 (2d Cir. 1952).
29 375 F.2d at 396.
30 Id. Since the appellant was a purchaser, the court did not consider the Commission's 

position that the purchaser-seller test was "too narrow.” Id. at 397 n.3.
si 267 F. Supp. 956 (S.D.N.Y. 1967).
32 Id. at 958. The court did not mention the SEC’s position that the purchaser-seller test

In A.T. Brod & Co. v. Perlow the Second Circuit granted standing 
to a broker injured by an alleged fraudulent scheme. The violation con
sisted of the placement of a security order which, when filled by the 
plaintiff, was rejected by the defendants since the market value had 
fallen below the purchase price.2' Due to the plaintiff’s failure to allege 
either that he was an investor, or that the fraud was related to the in
vestment value or of a type "usually associated with the sale or purchase 
of securities,”28 the district court dismissed the complaint.2 30'* The court 
of appeals found this interpretation "much too narrow.” It held that 
the rule should be read to "prohibit all fraudulent schemes ... in con
nection with the purchase or sale of securities . . . " Thus, while the
court expanded the substantive limitation of Birnbaum, it did not extend 
standing beyond the traditional purchaser-seller rule. Just as the Second 
Circuit had found Vine to be a seller, so it found the plaintiff in Brod 
to be a purchaser.

Although in both cases the Second Circuit refused to consider an ex
tention of the purchaser-seller rule, instead choosing to leave the issue 
of standing open, lower courts have questioned the effect that these two 
decisions should have on the scope of 10b-5 proceedings. The district 
court in Pacific Ins. Co. v. Blot?1 opined that while "in both cases rhe 
'plaintiff was found to be a purchaser or seller,’ ” the cases "suggest a 
relaxation of the principles laid down in Birnbaum ... .”32
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In Entei v. Allen?' the district court had dismissed the original com
plaint. finding that the plaintiffs were not defrauded purchasers, and 
that no allegation was made that the corporation had been deceived. 
The complaint, brought on behalf of the shareholders and the corpora
tion, alleged a breach of fiduciary duty by the controlling shareholder, 
who caused the corporation to sell its assets for less than their true value. 
Rehearing was granted after Vine and Brod. In the second proceeding 
the court found the allegation of facts sufficient to permit standing. It 
viewed the two circuit court cases as "seriously challenging], if not over
ru 1ting]," 4 Birnbaum. This holding was somewhat tempered by the 
court’s statement that the next time the standing issue comes before the 
circuit court "it may well be that the purchaser-or-seller requirement of 
Birnbaum will not be followed . . .

The standing issue next appeared before the Second Circuit in Sym- 
ir.^ton-XV ayne Corp. v. Dresser Indus., Inc?& Alleging certain 10b-5 
violations, the minority shareholders of Symington-Wayne sought to en- 
join the defendant’s tender offer. Facing the issue of whether a private 
party who was neither a purchaser nor a seller has standing to bring such 
an action, * * the court stated it had "expressly left undecided the question” 
in Vine and Brod, but for this case "assumefd] arguendo . . . that plain
tiffs [had] standing . . . s Regardless of the eventual refusal to en- 
?oin, attention must be given to the fact the court considered the merits 
of the claim, whereas a few months earlier the action would have been 
dismissed on the standing issue.39

should not be a "mechanical rule for determining standing.” Brief for SEC as Amicus Curiae 
at 8, Pacific Ins. Co. v. Blot, 267 F. Supp. 956 (S.D.N.Y. 1967).

8*270 F. Supp. 60 (S.D.N.Y. 1967).
• ’ Id. at 69; accord, Weitzen v. Kearns, 271 F. Supp. 616, 622 (S.D.N.Y. 1967).
; 2’0 F. Supp. at 70. If the two statements are read together, it appears that the court 

understood Vine and Brod to reflect on questions other than standing. However, the court
• rrher con fused matters in its concluding remarks: "Although this court feels that the exten- 
sion of Section 10(b) and Rule 10b-5 to non-purchasers-or-sellers and to 'all fraudulent 
schemes' v. ould be better left to Congress than to judicial interpretation, it is bound to follow 
the decisions of this circuit.” Id.

86 383 F.2d 840 (2d Cir. 1967).
7 I: is unclear from the opinion of the court if the claim was brought on behalf of both 

the corporation and the shareholders. This would not be an operative consideration in a suit 
for damages, although it might be where the suit is for injunctive relief.

88 383 F.2d at 842.
3» Cohen v. Colvin, 266 F. Supp. 677 (S.D.N.Y. 1967).
«>384 F.2d 540 (2d Cir. 1967).

The courts were correct in their contention that the orthodox stand
ing rule of Birnbaum had been challenged but not overruled. Neither 
Vine nor Brod granted standing to sue to one not a defrauded purchaser 
or seller, but Mutual Shares Corp. v. Geneseo, lnc.4() did, at least for in
junctive relief.
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The minority shareholders of S.H. Kress & Co. brought suit for dam
ages and injunctive relief against the defendant Geneseo, owner of 95 
percent of the outstanding shares of Kress, for allegedly violating 10b-5. 
The claim for damages was predicated on two grounds. The first al
legation ^vas that Geneseo had deceived the plaintiffs, who, had they 
known the facts, would not have purchased stock.11 The Second Circuit 
found no fraud or deception41 42 arising in connection with the only sale, 
Geneseo’s purchase of Kress shares,43 and affirmed the district court’s 
conclusion that the plaintiffs, if anything, actually "benefited” in being 
able to buy the stock at the allegedly depressed prices. The second was 
the fraudulent activities by the defendant in the period after the plain
tiffs became shareholders. Since the plaintiffs had not sold their shares 
and hence could not prove their loss, to grant relief on Geneseo’s pur
chase would require a finding that the corporation had "impliedly repre
sented to the world at large that they would not mismanage Kress . . . 
and that the plaintiffs relied on this when they bought . . . .”14 The 
court found such an extension unjustified.4'

41 The plaintiffs’ argument was based on the theory that "investors have a right not to 
buy.” Brief for Appellant at 20 n.19, Mutual Shares Corp. v. Geneseo, Inc., 384 F.2d 540 
(2d Cir. 1967).

42 The court summed up the plaintiffs’ first claim as: ”[T]he maker of a tender to purchase 
the stock of a corporation can by silence violate a duty under the Act to plaintiffs even though 
he and they are both strangers to the corporation.” 384 F.2d at 544.

43 The plaintiffs alleged that, in their tender offer to the Kress stockholders, the defend
ants had failed to disclose the true value of Kress real estate. The result, the plaintiffs claimed, 
was the sale of Kress stock at a substantially lower price.

44 384 F.2d at 545.
45 Id. Certain affirmative misrepresentations, such as the defendants’ professed intention 

not to change the management of Kress, were found not to have deceived the plaintiffs since 
contrary action had been taken before the plaintiffs’ purchases. Id. at 545 n.18.

43 Id. at 545.
47 Greenstein v. Paul, [1966-67 Transfer Binder] CCH FED. SEC. L. REP. 5 92,011 at

96,453 (S.D.N.Y. Oct. 27, 1967). The court misconstrued the Second Circuit’s statement
that a claim based on ’’monetary injury” under rule 10b-5 "requires that any alleged damages
be 'in connection with the purchase or sale of any security.’ ” 384 F.2d at 546. This, how-

Because the court found no misrepresentation made to those who 
were not shareholders at the time of the tender offer, damages were also 
denied for any fraud in connection with the plaintiffs’ purchases. The 
court distinguished 7/#^, where the plaintiff "was a member of the class 
to whom the offer was specifically addressed.”46 47 * * * In effect, the court did 
not require the plaintiff to be either a purchaser or seller in the damage 
suit, but denied standing since no deception had been practiced upon 
the plaintiffs or the shareholder group of which they were members, and 
no injury had yet been sustained by the plaintiffs. It would therefore 
be inaccurate to say, as has one court, that "as far as actions for damages 
are concerned” Geneseo "reaffirmed the [purchaser-seller] doctrine.”1’ 
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To the contrary, the court left the issue open, allowing a future exten
sion of standing beyond the orthodox purchaser-seller rule.48

ever, was only the court’s expression of a necessary element in every damage suit—the causal 
connection.

See text accompanying note 79 infra.
r‘ 384 F.2d at 546; cf. Comment, Private Enforcement, supra note 12, at 625. The activi

ty s alltged were never questioned by the court to be 10b-5 violations, for "deceitful manipula- 
tion of the market price of publicly-owned stock is precisely one of the types of injury to in- 
vestcrs at which the Act and the Rule were aimed.” 384 F.2d at 547; cf. Cochran v. Channing 
Corp., 211 F. Supp. 239, 243 (S.D.N.Y. 1962).

’ See Moore v. Greatamerica Corp., 274 F. Supp. 490 (N.D. Ohio 1967).
' Sic Puharich v. Borders Electronics Co., CCH Fed. SEC. L. Rep. 5 92,141 (S.D.N.Y. 

Jan. 24, 1968) (alleged manipulative device intended to cause heavy selling).
52 384 F.2d at 547.
53 Id.
Mid.

Id. at 548, 549 (dissenting opinion).

In their claim for injunctive relief, the plaintiffs alleged that after 
they had become shareholders, the defendants had "manipulated the 
market price of Kress stock.” The court did "not regard the fact that 
plaintiffs have not sold their stock as controlling . . . .”49 Thus, the 
Geneseo court became the first to articulate the proposition that the 
purchaser-seller rule is not applicable in an action for injunctive relief. 
While other decisions have granted relief to nonsellers and nonpur
chasers after strained reasoning which either ignored the rule30 or found 
rhe device to be aimed at forcing future "sales,”31 Geneseo is the only 
case to recognize that the elements considered in an action for injunctive 
relief are different from those in a suit for damages. The fact that the 
claim for damages faltered on "proof of loss and the causal connection”32 
is of no import in an action to enjoin which "largely avoids these is
sues.’” While not enunciated in Geneseo, the necessary element is 
irreparable injury. If the plaintiff alleges sufficient facts which, if 
proved, would constitute a violation of the rule resulting in irreparable 
injur}’ to the plaintiff, standing should not be denied.

If injunctive relief . . . may cure harm suffered by continuing share
holders, and would afford complete relief against the Rule 10b-5 viola- 
non for rhe future,”* 52 53 54 * why must a shareholder sell and take a loss before 
he can sue? Judge Moore, in his dissent to Geneseo,™ ignored the con
cept that the purpose of an injunction is to avoid an injury which will 
result if the action continues, whereas an action for damages is to re
munerate a plaintiff for an injury already suffered. If the purchaser
seller test is strictly applied, no plaintiff would be able to request injunc
tive relief.

The underlying motivation for the dissent seems to have been the 
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judge’s distaste for allowing three shareholders, owning less than one 
percent of the stock of the company, to enjoin the activity of its manage
ment.06 The majority in Geneseo did not consider the factors which 
may outweigh'3' the plaintiff’s interest. Certainly, policy considerations 
exist which would countervail the rights of the shareholder to have a 
violation of the rule enjoined. The Geneseo court did not attempt to 
define these considerations, but correctly left them for future courts to 
determine on a case-by-case analysis.

56 Although this motivation was not ostensibly a criteria in Moore’s dissent, it is detected 
in his summation of the plaintiffs’ claim: "In short, plaintiffs, as owners of 16,608 shares of 
Kress out of 2,322,837 . . . ask the court by affirmative injunction, in effect, to usurp mana
gerial powers and override the votes of 2,306,130 shares.” Id. at 548.

57 The district court in Symington-Wayne Corp. v. Dresser Indus., Inc. dismissed the 
claim for injunctive relief when it found that more damages would result to the defendant 
than the plaintiffs if the tender offer were enjoined. [1966-67 Transfer Binder] CCH FED. 
Sec. L. Rep. 5 91,963 (S.D.N.Y. July 13, 1967), aff’d, 383 F.2d 840 (2d Cir. 1967). But see 
Moore v. Greatamerica Corp., 274 F. Supp. 490 (N.D. Ohio 1967) (similar defense by de
fendant rejected).

58 In Joseph v Farnsworth Radio & Tel. Corp., the plaintiffs were denied relief because 
they had not the "semblance of privity” required. 99 F. Supp. 701, 706 (S.D.N.Y. 1951), 
aff’d per curiam, 198 F.2d 883 (2d Cir. 1952). Recently, however, it has been held that ab
sence of "privity . . . does not amount to a fatal defect . . . .” Cochran v. Channing Corp., 211 
F. Supp. 239, 245 (S.D.N.Y. 1962); see Texas Continental Life Ins. Co. v. Dunne, 307 F.2d 
242, 249 (6th Cir. 1962); Cooper v. North Jersey Trust Co., 226 F. Supp. 972, 978 (S.D.N.Y. 
1964). See generally Note, Civil Liability Under Section 10B and Rule 10B-5: A Suggestion 
for Replacing the Doctrine of Privity, 74 YALE L.J. 658 (1965).

59 Since a common-law action for fraud required that the deceit be of a material fact, early 
10b-5 proceedings recognized "materiality” as a necessary element for a cause of action. Speed 
v. Transamerica Corp., 99 F. Supp. 808, 829 (D. Del. 1951); Kardon v. National Gypsum 
Co., 73 F. Supp. 798, 800 (E.D. Pa. 1947). Whether this element is the same as at common 
law is still an unanswered question. See List v. Fashion Park, Inc., 340 F.2d 457, 462-63 
(2d Cir.), cert, denied, 382 U.S. 811 (1965). See generally A. Bromberg, Securities Law 
199-202 (1967); 3 L. Loss, Securities Regulation 1431 (2d ed. 1961).

60 "The dispute over scienter in private actions is not completely settled, but the trend is 
very much against requiring it.” A. BROMBERG, supra note 59, at 50 & n.135. See also Note, 
Proof of Scienter Necessary in a Private Suit Under SEC Anti-Fraud Rule 10b-5, 63 MlCH. 
L. Rev. 1070 (1965).

61 See text accompanying note 4 supra.

The damage claim raised an altogether different situation. There 
are definite factors in a damage suit which a court should consider. The 
Geneseo court, in neither mentioning these variables nor speaking of the 
viability of the purchaser-seller rule, offered little assistance in setting 
forth the elements which should be considered in any replacement of the 
orthodox Birnbaum rule. Assuming a court finds that a complaint al
leges the requisite privity,56 57 58 59 materiality,09 and scienter60 for damages un
der 10b-5, that court still must determine whether this plaintiff has 
standing to sue. If the statute and rule are considered with the purpose 
of the 1934 act,61 an allegation of injury and the required causal con
nection should be sufficient to state a claim.
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Courts’" and commentators6,1 have had great difficulty in defining 
the requisite causal connection. Whether it should include reliance, 
foreseeability, or both are contentions still debated.62 * 64 The rule is of little 
assistance. If a fraud, deception, or manipulative device is alleged, it 
must be in connection with” a sale of a security. In limiting standing

62 See, e.g., Smith v. Bear, 237 F.2d 79, 88 (2d Cir. 1956) (recovery extended to all in- 
- . proximately resulting” from violation); Hoover v. Allen, 241 F. Supp. 213, 229 (S.D. 

X Y. 5 (whether "but for” test is proper in a 10b-5 suit); Barnett v. Anaconda Co., 238 
: S :pp. ” 6, 775 (S.D.N.Y. 1965) (need for "at least some causal relationship”).

Justifiable reliance, foreseeability, and causation are all elements in a common-law fraud 
action L. LOSS, supra note 59, at 1431-32. Whether causation encompasses justifiable reli
ance and foreseeability or can be replaced by them is not yet settled. Note, Civil Liability, 
'..f-j note 58, at 671-74; see A. Bromberg, supra note 59, at 209, 213; Note, Prospects for 

Rule X-lOb-5, supra note 15, at 1122-23.
64 Reliance, while a distinct and necessary element of fraud, has undergone conceptual 

changes in 10b-5 proceedings. There are those who believe it to be necessary. See Note,
■ ■ Liability, supra note 58, at 670 n.55, 671. The argument is made that a defendant could 
perform an act violative of 10b-5, such as making a fraudulent statement with the intent to 
have the price of a security driven down for the declarants’ own benefit. The fact that the 
plaintiff, not having heard the statement, had not sold in reliance on it would block his recov
er.- if reliance were a required element. Id. at 672.

I- has been suggested that the problem could be avoided if foreseeability were substituted
■ r reliance. If foreseeability is rejected as an element of a 10b-5 cause of action, the "scope 
of liability ... is rather frightening.” Painter, supra note 2, at 1371.

Regardless of whether the issue of the "foreseeable plaintiff” should be considered in de- 
t .'mining standing under 10b-5, suffice it to say that the broadness of the section and rule 
may be read to make any injured plaintiff "foreseeable.” See note 69 infra.

"'See, e.g., Mooney v. Vitolo, CCH Fed. Sec L. Rep. 5 92,116 at 96,550 (S.D.N.Y. 
Dec. ", 196") (trustee of bankrupt corporation not allowed to sue 'when selling shareholders

■ re .'raided); Hoover v. Allen, 241 F. Supp. 213, 223 (S.D.N.Y. 1965) (corporation not 
ired : reports driving price down since corporarion bought at a lower price); Kremer v.

S .;ei.:..r, 215 F. Supp. 549, 552 (E.D. Pa. 1963) (corporation cannot sue when purchasing 
shareholders were defrauded by directors).

"'See, e.g., Kremer v. Scheimer, 215 F. Supp. 549, 553 (E.D. Pa. 1963). See generally 
Comment, Private Enforcement, supra note 12, at 624.

■ o defrauded purchasers or sellers, courts have confined redress to the 
participants of a sale.6'’ The shareholder who has not yet sold, and is 
thus not a defrauded seller, holds a worthless security without a cause of 
action. In the same position is the shareholder who later sells for less 
as a result of another’s previous deception. The argument against ex
tending standing beyond the immediately defrauded purchaser or seller 
is that any extension would allow a third party to reap the benefits of 
another’s misfortune.66 Such reasoning fails to recognize that no plain- 
tiff will recover absent proof that the violation resulted in his injury. 
The plaintiff would not be taking advantage of another’s injury, but 
v.ould be made whole for his own loss.

By recognizing that a plaintiff will not have to be defrauded him- 
self to have standing, courts, such as in Vine, have acknowledged that a 
deception upon one person is capable of causing an injury to another. 
Consequently, it seems a needless formality to require the injured to have 
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sold his stock before he can sue.6' The rule is satisfied if there exists 
deceit in connection with the sale of any security. It makes no mention 
of a requirement that the plaintiff must have been deceived into selling 
his stock if another’s deception in a purchase or sale results in an injury 
to the shareholder retaining his stock. The only problem the courts 
should now be concerned with is in determining how far removed the 
nonseller may be from the defrauded seller or purchaser.67 68

67 In Pacific Insurance the SEC contended that although the court found Vine to be a 
"seller” and did not reach the SEC’s request to extend the purchaser-seller test, the result should 
have been the same even if Vine was allowed to keep his shares and thereby could not be 
termed a "seller.” Brief for SEC as Amicus Curiae at 8, Pacific Ins. Co. v. Blot, 26“ F. Supp. 
956 (S.D.N.Y. 1967).

68 It seems clear that an individual not a shareholder at the time of a fraud upon another 
shareholder would be too far removed. Can the same be said for the shareholder who sells 
not upon reliance of a misrepresentation directed at another shareholder, but rather because 
the latter’s sale resulted in a depressed market price? What about the shareholders of a com
pany looted by the purchaser who defrauded the selling shareholders to enable him to gain 
control, are they close enough?

69 This treatment would realize the worst fears of those who believe any extension beyond 
the present rule will result in making "every seller ... a potential plaintiff.” See text accom
panying note 2 supra. Although the argument may be made that one who violates 10b-5 
"assumes the risk” of all injuries flowing therefrom, such an analysis fails to recognize that, as 
with common-law fraud, the antifraud provision is affected by other considerations. One 
would be the adverse effects absolute liability would have on market activity; another might 
be the problem of proof. The need for some limitation is well recognized. See, e.g., Painter, 
supra note 2 at 1370-74; Note, Civil Liability, supra note 58, at 672-76.

70 "If Rule X-10b-5 stood alone as a source of private civil remedies, its terms w'ould be 
broad enough to blanket almost all malpractices in securities transactions.” Note, Prospects 
for Rule X-10b-5, supra note 15 at 1130; cf. Note, Securities Regulation, supra note 2 at 899.

71 Brief for SEC as Amicus Curiae at 5-6, Vine v. Beneficial Fin. Co., 374 F.2d 627 (2d 
Cir. 1967).

72 The Supreme Court has accepted this related interest-group theory in other decisions 
under the security laws. Section 14(a) of the 1934 act and rule 14a-9 promulgated thereunder

One suggestion would extend standing to every plaintiff who could 
allege a fraud to have occurred "in connection with a purchase or sale of 
any security.” Although such a treatment may appear unwarranted,69 70 71 72 
due to the broad language of 10b-5 it is not inconceivable.'0 A better 
theory, although more limited, has been advocated by the SEC in the 
more recent cases. The Commission has suggested that in actions where 
deception is a necessary element, a plaintiff should not be denied stand
ing simply because he is not a defrauded buyer or seller, provided he is 
a member of the "decision-making group” upon which the deception had 
been played.'1

Since it probably did not wish to replace one inflexible rule with 
another, the Commission did not define "decision-making group.’’ A 
workable definition might be: a group whose members’ interests are so 
closely entwined that a fraud or deception upon one is likely to cause a 
loss to the others.'2 If "investor protection is a dominant theme in 10b-5 
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and the securities law as a whole,”4" extending standing to members of 
such a group would be justified.

have been found to grant standing to shareholders who, although not personally deceived,
were inj-..red as a result of the deception of others by misleading statements in a proxy solicita
tion. J.I. Case Co. v. Borak, 377 U.S. 426 (1964). The Court found for the plaintiffs after
holding that "the damage suffered results not from the deceit practiced on . . . [the individual
shareholder] alone but rather from the deceit practiced on the shareholders as a group.” Id.
a: 452. Not to allow recovery under this section would "be tantamount to a denial of private 
relief." Id.

A. Bromberg, supra note 59, at 279.
74 Distinguishing Vine from O’Neill v. Maytag, 339 F.2d 764 (2d Cir. 1964), the Com

mission stated: "In {O’Neill} there was no deception on the decision-making group, here 
there was. The fraud in {O’NeiU} was on the corporation but the corporation was not 
deceived. Here the fraud was on the Class A shareholders who sold pursuant to the tenders 
an : they were allegedly deceived.” Brief for SEC as Amicus Curiae at 6, Vine v. Beneficial 
Fin. Co., 374 F.2d 627 (2d Cir. 1967).

at 5. The Commission went on to call for a broadening of the Birnbaum test. "The 
fact that damages are sought not by a selling stockholder but by another stockholder of the 
'ime company, claiming damages flowing from a loss of value in his stock by reason of the 
violation, should be no ground for failure to apply the general rule that persons for whose 
bene nt the statute was enacted may sue for damages caused them by its violation.” Id. at 6.

But see Ferraioli v. Cantor, CCH FED. Sec. L. Rep. J 92, 101 (S.D.N.Y. Nov. 29, 1967) 
(failure to offer other stockholders premium rates was a sufficient allegation of fraud).

77 In another action based upon the same sale of stock, the shareholders were granted re- 
iief : r the breach of fiduciary duty on the part of the controlling shareholder. Perlman v. 
Feldmann, 219 F.2d 173 (2d Cir. 1955).

This analysis was first proposed by the SEC in Vine^ in which the 
decision-making group was the shareholders to whom the tender offer 
was made. The Commission felt that the fact the plaintiff had not 
"been misled by the false misrepresentation . . . [was] no reason for 
precluding his recovery for [an] injury he has sustained as a result” of 
this deception upon other shareholders.73 Although the court did not 
verbalize its acceptance of the decision-making group theory, it did, in 
effect, accept its underlying premise that an individual who defrauds a 
member of a decision-making group assumes the risk that other members 
of that group will be injured.

This proposed analysis would not extend coverage to cases such as 
Birnbaum or Geneseo. In the former no deception was played upon any 
decision-making group.46 Birnbaum was simply a case of breach of fi
duciary duty44 which goes to the substantive issues of 10b-5 and not to 
who has the right to enforce a violation of the rule. Neither would the 
plaintiffs’ first claim in Geneseo have alleged sufficient facts for standing 
under the decision-making group analysis. The individuals deceived 
were the shareholders who sold their stock to the defendant. The plain- 
tiffs were not members of this group in that they were not shareholders 
at the time of the tender offer. No reading of the clause "in connec
tion with” could afford recovery to the plaintiffs in Geneseo based upon 
the misrepresentation made to the tenderees who sold their shares. * * * * * * * 74 * * 77
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Courts may not be adverse to this extension; Geneseo "express [ed] 
no general view as to the rights of stockholders to whom an outsider 
makes a tender offer.”*8 The purchaser-seller test would permit share
holders who had sold to Geneseo to sue for the alleged violation in con
nection with their sale. However, by this dictum the court did not 
preclude the possibility of other stockholders of record—those who did 
not sell and who presumably were not deceived—from being able to sue. 
Such a result would call for overruling Birnbaum. Under the decision- 
making-group rule any member of the tenderee group would be able to 
sue if he were injured by the fraud.78 79 From Geneseo, this would seem 
the next step.

78 384 F.2d at 545. A similar inference may be drawn from statements of the Second Cir
cuit in Vine and Brod. See notes 25 & 30 supra.

™ In a similar case where a corporation allegedly made misrepresentations in a tender 
offer, the Seventh Circuit held that an offeree who had not tendered his shares had "no stand
ing to sue to enjoin consummation of [the tender].” Jachimiec v. Scheneley Indus., Inc., 34 
U.S.L.W. 3010 (7th Cir. July 6, 1965), cert, denied, 382 U.S. 841 (1965).

80 Keers & Co. v. American Steel & Pump Corp., 234 F. Supp. 201, 203 (S.D.N.Y. 1964).
81 The law is now well settled that as long as a corporation can show injury from a viola

tion of the rule it will be allowed to seek damages. See, e.g., Slavin v. Germantown Fire Ins. 
Co., 174 F.2d 799, 807 (3d Cir. 1949); Carliner v. Fair Lanes, Inc., 244 F. Supp. 25, 28-29 
(D. Md. 1965). But see Howard v. Furst, 238 F.2d 790, 793 (2d Cir. 1956), cert, denied, 
353 U.S. 937 (1957) (the rule did not create any substantive rights for the corporation).

82 As in suits by plaintiff shareholders, courts have shown an inclination to disregard the 
rigidity of the purchaser-seller rule in corporate suits for injunctive relief. See, e.g., Ruckle 
v. Roto American Corp., 339 F.2d 24 (2d Cir. 1964); Moore v. Greatamerica, 274 F. Supp. 
490 (N.D. Ohio 1967); cf. J.I. Case Co. v. Borak, 377 U.S. 426 (1964); Studebaker Corp. v.

The benefits of this extension are further appreciated when a situa
tion is envisioned in which a corporation, in an attempt to defeat a tender 
offer from an outsider, makes certain misrepresentations which qualify 
as 10b-5 violations. Since the outsider’s offer was conditioned upon his 
being tendered a certain number of shares, if the corporation’s defense 
is successful, the outsider does not accept the tendered shares. Under 
the purchaser-seller test the stockholders who have tendered their shares 
would not have standing to sue for damages, for an "aborted seller" is 
not considered a seller for purposes of 10b-5.80 As members of a deci
sion-making group upon whom a deception has been played, the share
holders who allege that injuries, such as lost profits on the aborted sale, 
were caused by the corporation’s violation would not be precluded from 
suit simply because they were not sellers.

The corporate plaintiff81 provides no special problem in determining 
standing. Although consideration has centered around the individual 
shareholder and shareholder group, courts treat the same factors when 
the plaintiff is a corporation. The corporation, as with any other plain
tiff in a damage suit,82 must have been personally'1"5 injured and be either 
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a defrauded purchaser or seller.84 The inequities prevalent in the appli
cation of such a rule in a suit by a shareholder are nonexistent in the 
corporation’s suit. Even if the proposed extension is applied in the latter 
situation, standing would not be afforded to more plaintiffs. The cor
poration s decision-making group consists of the corporation alone. If 
the deception'3 is not upon the corporation itself, no standing exists in 
a damage suit.

Gitthn. } 0 F.2d 692 (2d Cir. 1966). See generally Comment, Private Enforcement, supra
12. at 28 (certain policy arguments exist for allowing a corporation standing for injunc

tive relief).
' The injury must be to the corporation and not to its shareholders or another third party. 

St«?. = , Cohen v. Colvin, 266 F. Supp. 677, 685 (S.D.N.Y. 1967); Hoover v. Allen, 241 F.
Supp. 213, 227 (S.D.N.Y. 1965).

M See, e.g., New Park Mining Co. v. Cranmer, 225 F. Supp. 261, 266 (S.D.N.Y. 1963); 
Kremer v. Selheimer, 215 F. Supp. 549, 553 (E.D. Pa. 1963). In order to consider the cor- 
poration a seller, courts have held an issuance of stock a sale. Ruckle v. Roto American Corp.,

F 2 . 2 i. 2" (2d Cir. 1964); Hooper v. Mountain States Sec. Corp., 282 F.2d 195, 202-03 
(5th Cir. I960), cert, denied, 365 U.S. 814 (1961).

'•'■There exists some question as to when a corporation is deceived. O’Neill v. Maytag re- 
fused standing to a corporation which alleged that its directors had breached their fiduciary 

■ by making the corporation buy up its own stock in order to preserve their individual 
offices. 559 F.2d 764, 767 (2d Cir. 1964). In such a case, the court held, "no cause of action 
»s state . under Rule 10b-5 unless there is an allegation of facts amounting to deception.” Id. 
at 8. Since no allegation of deception was made in O’Neill, the complaint was dismissed.

hether O'Neill was simply a case of poor pleading or whether it stands for the proposition 
that a corporation cannot be deceived when its entire board participates in the fraudulent 
scheme is unclear. Compare Brief for SEC as Amicus Curiae at 6-7, Dasho v. Susquehanna 
Corp., 380 F.2d 262 (7th Cir. 1967), with Dasho v. Susquehanna Corp., 380 F.2d 262, 267 
( th Cir. 196") (concurring opinion). The latter theory seems the better since the pleadings 

the plaintiff clearly implied grounds for deception. In Ruckle v. Roto American Corp., 
decided shortly before O’Neill by the Second Circuit, a corporation was granted standing de- 
rivativeic when it alleged it had been deceived by its board into issuing stock. 339 F.2d 24, 
- 2d Cir. 196"). The court held that a majority of the board could defraud a corporation 
when it fails to disclose pertinent information to other members of the board. Id. at 29. The 
only ’aay in which the two cases can be distinguished is that while in O’Neill the entire board 
participated in the fraud, in Ruckle only a majority had. Whether this difference should be

: ing has been questioned in another circuit. Dasho v. Susquehanna Corp., 380 F.2d
262. 2'0 ("th Cir. 1967) (concurring opinion).

’ A fraud may be perpetrated upon a corporation causing it to buy its own securities at 
inflated prices. If the result of this fraud were the immediate bankruptcy of the corporation, 
no one would doubt that the loss in investment value to the stockholders was the direct result 
°f the fraud. But yet, to allow recovery under the proposed analysis, a court may be required 
to expand the decision-making group beyond the bounds it desires.

The problem of determining who are members of a decision-making 
group may not always be this simple. There may arise a situation in 
which the direct result of a fraudulent sale was the injury of a third 
party.'" The fact that the latter is not a member of the former’s deci
sion-making group would block his recovery if the proposed treatment 
were intended to be a rigid replacement for the purchaser-seller rule. 
This is not its purpose. The courts should discontinue the mechanical 
application of rules where the result is to deny individuals the protection * 12
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intended by Congress. The investor and the public interest are not fully 
protected by the present rule; neither would they be by an inflexible 
alternative. To apply the proposed extension, courts must recognize 
that participants to a sale may not be the only ones injured by that sale. 
Whether courts are willing to expand the decision-making group to en
compass all those injured will depend upon the circumstances and how 
closely tied the interests of those injured were to the sale, not upon the 
creation of a legal fiction or roadblock.



BOLTON v, HARRIS: EQUAL PROTECTION IN

INSANITY PROCEEDINGS

The delicate balance between society’s right to be protected from 
potentially dangerous individuals and the individual’s right to be pro- 
rected from improvident confinement was recently reevaluated by the 
District of Columbia Circuit Court of Appeals in Bolton v. Harris.1 2 
Applying the constitutional standards of equal protection and due process, 
/' lion substantially eliminated egregious disparities in procedures applied 
in the hospital commitment of those acquitted by reason of insanity and 
those civilly committed. Yet the imprecision of some of the language 
proclaiming this equality and the sharp controversy engendered by the 
prior law of commitment and release portend further debate over when 
..nJ how society may incarcerate allegedly ill and dangerous individuals. 
Representing a striking reversal of the previous trend in the judicial 
.. ’ministration of commitment and release standards, Bolton is best 
understood by examining the legislation and case law which preceded it.

1 395 F.2d 642 (D.C. Cir. 1968).
2 94 U.S. App. D.C. 228, 214 F.2d 862 (1954).
3 Id. at 232, 214 F.2d at 866. "Some evidence” is not susceptible to precise definition; 

various cases have discussed the quantum necessary under this standard. See McDonald v. 
United Stares, 114 U.S. App. D.C. 120, 122, 312 F.2d 847, 849 (1962) (more than a mere 
scintilla». See also Smith v. United States, 122 U.S. App. D.C. 300, 305, 353 F.2d 838, 843

cert. denied, 384 U.S. 974 (1966) (more than a mere claim of insanity); Heard v. 
United States, 121 U.S. App. D.C. 37, 38, 348 F.2d 43, 44 (1964) (more than a mere claim 
of narcotics addiction).

4 91 U.S. App. D.C. at 232, 214 F.2d at 866; see Davis v. United States, 160 U.S. 469, 
488 (1895); Tatum v. United States, 88 U.S. App. D.C. 386, 389, 190 F.2d 612, 615 (1951). 
7.v.' ce Leland v. Oregon, 343 U.S. 790 (1952) (not unconstitutional to require defendant 
f j prove insanity beyond reasonable doubt). The prosecution’s burden, however, is eased by

fact that there is a presumption that the defendant was sane at the time of the crime. 
Unite-: Starts v. Fielding, 148 F. Supp. 46, 52 (D.D.C.), rev’d on other grounds, 102 U.S. 
App. D C. 167, 251 F.2d 878 (1957). Such presumption remains operative even after the 
production of "some evidence” of insanity. E.g., Keys v. United States, 120 U.S. App. D.C. 
3 13, 345, 346 F.2d 824, 826, cert. denied, 382 U.S. 869 (1965). Moreover, courts have been 
.-duet to grant a directed verdict against the prosecution in insanity cases. See King v. 
United States, 125 U.S. App. D.C. 318, 372 F.2d 383 (1967); Hawkins v. United States, 
H i U.S. App. D.C. 44, 310 F.2d 849 (1962); Campbell v. United States, 113 U.S. App. D.C. 
2 0, 30" F.2d 597 (1962). But see Isaac v. United States, 109 U.S. App. D.C. 34, 284 F.2d 
168 (1960).

In Durham v. United States' the United States Court of Appeals for 
the District of Columbia Circuit enunciated the rule that an act which is 
the product of a mental disease or defect cannot give rise to criminal 
liability. Liberalized administration of the Durham rule was enhanced 
by the court’s concomitant proposition that once the defendant produced 
some evidence” of insanity3 the prosecution had the burden of proving 

s.mity beyond a reasonable doubt.4 In the minds of some observers, how

1191
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ever, Durham raised the specter of a multitude of dangerous criminals 
being immediately released upon acquittal by reason of insanity.3 * 5 Much 
of this concern was an indirect condemnation of the Durham test itself,6 7 8 
perhaps tinged by the natural hesitancy to absolve from punishment 
those who had contravened the rules of society? The controversy over 
Durham and its potential consequences provoked a series of reactions and 
counterreactions.

Since a reasonable doubt standard means that acquittal may result from little evidence of 
insanity, if the standard were changed so that the burden of proving insanity were placed on 
the defendant, it has been contended that mandatory commitment would conform better with 
due process. Reid, Disposition of the Criminally Insane, 16 RUTGERS L. REV. "5, 112
(1961).

5 Report of the Committee on Mental Disorder as a Criminal Defense to 
The Council of Law Enforcement of the District of Columbia, S. Rep. No. 1170, 
84th Cong., 1st Sess. 28 (1955) [hereinafter cited as Report].

6 See Halleck, The Insanity Defense in the District of Columbia — A Legal Lorelei, 49 
Geo. L.J. 294, 320 (I960). See also 15 Rutgers L. Rev. 624, 632 (1961).

7 "[M]ost people have a feeling that 'justice’ requires a law breaker to suffer, just as they 
think that a sin should entail suffering in the sinner. . . . [T]his is a vestige, I believe, of very 
ancient primitive and irrational beliefs and emotions . . . [and] it is extremely strong in most 
people.” Letter from Learned Hand to the University of Chicago Law Review, reported in 
Insanity and the Criminal Law—A Critique of Durham v. United States, 22 U. Chi. L. Rev. 
317, 319 (1955). If commitment procedures did not exist, "society would find it too 
upsetting to see a man released who had only recently committed a seriously harmful act." A. 
Goldstein, The Insanity Defense 145 (1967) [hereinafter cited as Goldstein]; Note. 
Federal Commitment of Defendants Found Not Guilty By Reason of Insanity: Proposed 
Legislation, 52 Iowa L. REV. 930 (1967); see Note, Madness in the Criminal Law, 40 Temp. 
L.Q. 348, 356 (1967).

8 See REPORT, supra note 5, at 14-16, 25-40. Mandatory commitment is naturally "made 
the bedfellow of any reform of the test of criminal responsibility." Figinsky, Commitme 
After Acquittal on Grounds of Insanity, 22 Md. L. Rev. 293, 302 (1962).

9 "If any person tried upon an indictment or information for an offense, or tried in the 
juvenile court of the District of Columbia for an offense, is acquitted solely on the ground 
that he was insane at the time of its commission, the court shall order such person to be 
confined in a hospital for the mentally ill.” D.C. CODE Ann. § 24-301(d) (1967). "No 
doubt the principal concern of the statute is for procedures to protect the public from pre
mature release of dangerous persons.” Green v. United States, 121 U.S. App. D.C. 226, 22", 
349 F.2d 203, 204 (1965). ‘

Under the predecessor of this statute, commitment after acquittal due to insanity was 
routine but discretionary. See Act of July 2, 1945, ch. 217, § 927, 59 Stat. 311. The Durham 
court recommended the use of this discretionary commitment authority: "We think that 
even where there has been a specific finding that the accused was competent to stand trial 
and to assist in his own defense, the court would be well advised to invoke this Code provision 
so that the accused may be confined as long as 'the public safety and . . . [his] welfare’ 
require.” 94 U.S. App. D.C. at 242 n.57, 214 F.2d at 876 n.57, quoting Barry v. White, 62 
App. D.C. 69, 71, 64 F.2d 707, 709 (1933).

Reacting directly to Durham? Congress enacted section 24-301(d) 
of the District of Columbia Code which provided that immediately upon 
acquittal by reason of insanity, the defendant would be summarily and 
mandatorily committed to a mental institution.9 The statute did not 
provide for a hearing on the question of defendant’s sanity—acquittal 
based on reasonable doubt of past sanity was deemed a sufficient pre
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requisite to indeterminate confinement. Subsection (e) made the terms 
for unconditional release dependent upon a certification by the hospital 
superintendent that the confined person had recovered his sanity and 
that in the superintendent’s opinion the patient would not be dangerous 
:o himself or to others in the reasonable future. Judicial review was 
available either after a request by the government or upon the court’s 
own initiative.1“ If the superintendent refused to so certify, which he 
might reasonably be presumed to do if there was the slightest doubt that 
his decision would not be vindicated by the patient’s future behavior,10 11 a 
person seeking release had to rely upon the writ of habeas corpus.12 This 
avenue to freedom, however, had been encumbered by several judicial 
decisions.

10 D.C. CODE ANN. § 24-301(e) (1967). Conditional release, a flexible method of 
allowing some freedom to the patient while maintaining authority over him, may be obtained 
up n the superintendent’s certification to the court. This certificate "shall be sufficient to 
authorize the court to order the release of such person under such conditions as the court 
shall see fit . . . .” Id.

11 It seems almost impossible for a psychiatrist to predict that there will be no relapse. 
Yet there are other, less excusable, motivations underlying the hospital superintendent’s con- 
servative outlook when considering release of the patient. He may want to continue con- 
hnement of one found not guilty by reason of insanity longer than necessary to assure 
recovery so as to "save face for the program by establishing a low percentage of recidivism.” 
Figinski, supra note 8, at 306. Moreover, "the medical aspects of the problem are inevitably 
affected by the ’public’ . . . aspects. [The psychiatrist] . . . will feel himself pressed, more 
than good medical practice would ordinarily dictate, to estimate the probability that his 
patient will repeat his criminal conduct upon release .... [He] will be sorely tempted to 
’play it safe.’ ” GOLDSTEIN, supra note 7, at 152.

12 Nothing herein contained shall preclude a person confined under the authority of 
this section from establishing his eligibility for release under the provisions of this section 
by writof habeas corpus.” D.C. CODE ANN. § 24-301(g) (1967).

’••• 103 U.S. App. D.C. 289, 257 F.2d 667 (1958), cert, denied, 359 U.S. 1013 (1959).
1 • Id. at 292, 257 F.2d at 670; see, e.g., Collins v. Cameron, 377 F.2d 945 (D.C. Cir. 

196" ; Ragsdale v. Overholser, 108 U.S. App. D.C. 308, 281 F.2d 943 (I960).
15E.g., Overholser v. Russell, 108 U.S. App. D.C. 400, 402, 283 F.2d 195, 197 (I960); 

Overhoiser v. Leach, 103 U.S. App. D.C. 289, 291, 25“ F.2d 667, 669 (1958), cert. denied, 
359 U.S. 1013 (1959).

In Overholser v. Leach™ the court commented that the test of section 
301(e) is more stringent than that for release following civil commit
ments. Noting that the statute applies to an 'exceptional class” of 
people—people who have committed illegal acts—the court stated that, 
tor petitioner to establish his eligibility for release, it was not enough 
merely for psychiatrists to say that he was sane. In addition, he must 
have demonstrated "freedom from such abnormal mental condition as 
would make [him] dangerous to himself or to the community in the rea- 
sonably foreseeable future,”11 and must show that the superintendent’s 
refusal to certify was "arbitrary and capricious.”10 The possibility of 
release was rendered even dimmer by expanding the definition of "dan
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gerousness” to include a propensity to commit any illegal act,1" no matter 
how nonviolent,1' and including even some types of legal but imprudent 
acts.* 17 18 Moreover, in habeas corpus proceedings, the petitioner had the 
burden of showing these difficult prerequisites beyond a reasonable 
doubt.19 These stringent release provisions and an unfortunate sensi
tivity to public opinion evidenced a retributive purpose, one unaccom
panied by a concern for procedural safeguards in commitment or for the 
rehabilitation and eventual return to society of the mentally ill offender.

16Overholser v. Russell, 108 U.S. App. D.C. 400, 403, 283 F.2d 195, 198 (I960) (check 
forgery). See also Overholser v. Lynch, 109 U.S. App. D.C. 404, 288 F.2d 388 (1961) (en 
banc), rev’d on other grounds, 369 U.S. 705 (1962) (check forgery). The dissenters in 
Lynch said that Congress intended "dangerous” to mean "physical danger to persons and 
perhaps to property.” Id. at 413, 288 F.2d at 397.

17 "[M]andatory commitment under § 24-301(d) [is] . . . proper even in the case of 
non-violent crimes . . . because even in the case of non-violent crimes, society has a great 
interest in protecting itself.” Overholser v. Lynch, 109 U.S. App. D.C. 404, 410, 288 F.2d 
388, 394 (1961) (en banc), rev’d on other grounds, 369 U.S. 705 (1962) (check forgery).

18 A conclusion that a committed person was dangerous has been based on the fact that 
he "had incurred heavy debts which he could not repay in order to purchase items he did 
not need.” Soloman v. Cameron, 377 F.2d 170, 171 (D.C. Cir. 1967) (per curiam).

19 "A patient may have improved materially and appear to be a good prospect for restora
tion as a useful member of society; but if an 'abnormal mental condition’ renders him 
potentially dangerous, reasonable medical doubts or reasonable judicial doubts are to be 
resolved in favor of the public and in favor of the subject’s safety.” Ragsdale v. Overholser, 
108 U.S. App. D.C. 308, 312, 281 F.2d 943, 947 (I960). Habeas corpus may be an even 
less realistic remedy because the confined person, having little contact with the outside world, 
and perhaps having no close relatives to aid him, may not know that it is available to him.

20 See Halleck, supra note 6; Krash, The Durham Rule and Judicial Administration of 
the Insanity Defense in the District of Columbia, 70 YALE L.J. 905, 906, 947-48 (1961). 
The fear of mandatory commitment, however, is not necessarily the sole cause of hesitance 
to plead insanity. Whether or not a mandatory commitment statute is in effect, the defendant 
"might not wish to forego the certain austerity of prison for the uncertain luxury of a 
hospital for the insane” because psychiatrists and mental hospitals may bode an unpleasant 
future in light of the deprivation of liberty, inadequate facilities, and unpleasant treatment 
methods awaiting the patient. DeGrazia, The Distinction of Being Mad, 22 U. Chi. L. Rev. 
339, 352-53 (1955).

21 "If the defendant is actually in need of mental treatment, his counsel would serve him 
better by securing treatment for him on the civil side of a mental institution. . . . Mental 
examinations and the defense of insanity are better reserved for capital cases, as well as for 
cases in which the defendant runs the risk of being sentenced to imprisonment for a long 
term.” O’Bierne v. Overholser, 193 F. Supp. 652, 661, (D.D.C. 1961) (Holtzoff, J.).

22 369 U.S. 705 (1962), rev’g 109 U.S. App. D.C. 404, 288 F.2d 388 (1961).

Furthermore, the law of commitment and release gave pause to 
lawyers who contemplated raising the insanity defense. There is the 
unfortunate likelihood that a substantial number of valid insanity defenses 
were never heard;20 in fact, judges openly advised lawyers to be hesitant 
to raise the defense except where the criminal penalty would be lengthy 
imprisonment or death.21 22

Several Supreme Court opinions, however, provided useful precedents 
to lower courts seeking to liberalize commitment and release procedures. 
In Lynch v. Overholser" the Court ruled that when the trial court
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raised the insanity defense sua sponte, the defendant could not summarily 
be committed under section 301(d), holding that any commitment, 
based merely on the reasonable doubt whether defendant was sane at 
a prior date and without a hearing on his present sanity would be "out 
of harmony with the awareness that Congress has otherwise shown [in 
the civil commitment statute] for safeguarding those suspected of mental 
incapacity against improvident confinement.”23 24 25 Apart from drawing 
somewhat tenuous distinctions between one who raises the defense and 
one who fails to do so, the emergent theory of Lynch was that commit
ment defenses and release standards must be cautiously employed to 
prevent "improvident confinement” even of those who raised the insanity 
defense. In Specht v. Patterson2' the Supreme Court held that a 
defendant convicted for specified sex offenses entailing limited maxi
mum sentences was entitled to a full hearing before being indeterminately 
committed as a sexual psychopath. Although conviction for an offense 
and the submission of psychiatric observations and reports were requisites 
to the judge’s power to commit in a summary proceeding, the Court held 
that due process was violated because conviction, rather than being the 
basis for sentencing, was "the basis for commencing another proceeding 
under another Act to determine whether a person constitutes a threat 
of bodily harm to the public or is an habitual offender and mentally ill.” 
That, in the Court’s opinion, was "a new finding of fact, . . . not an 
ingredient of the offense charged.”“0 Although Specht emphasized that 
the resulting incarceration was criminal punishment, commitment to a 
mental hospital, despite its therapeutic goals, is as effective a deprivation 
of liberty as confinement in jail.“0 Moreover, the view that therapeutic 
and rehabilitative goals cannot justify the denial of due process safeguards 
gained added support in the recent case of In re Gault21 where the 
Supreme Court expressly denied that juvenile courts could fail to supply 
due process safeguards in delinquency commitments.

23 Id. at 711.
24 386 U.S. 605 (1967).
25 Id. at 608.
-'■Barry v. Hall, 68 App. D.C. 350, 353, 98 F.2d 222, 225 (1938). '’Incarceration, 

whether called hospitalization or by other euphemism, means depriving a person of liberty. 
Xo matter how sweetly disguised or delicate the language, involuntary confinement is a loss 
of freedom.” Matter of Neisloss, 8 Misc. 2d 912, 913, 171 N.Y.S.2d 875, 876 (1957).

also 36 U. Cin. L. Rev. 354, 355 (1967).
2“ 387 U.S. 1 (1967).
-*383 U.S. 107 (1966).

In Baxstrom v. Herold2* the Court declared that the equal protection 
clause was violated by affording prisoners who are civilly committed at 
the expiration of their sentences less procedural safeguards than others 
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who have not served a penal sentence.“9 The prosecution justified such 
a procedural imbalance by contending that one who committed a criminal 
act has thereby exhibited his dangerousness; the Baxstrom Court held, 
however, that dangerousness "has no relevance whatever in the context 
of the opportunity to show whether a person is mentally ill at all."*''  This 
declaration of procedural equality impelled the New York Court of 
Appeals, in People v. Lally?1 to hold that a mandatory commitment 
provision, nearly identical with section 301(d), would be unconstitu
tional if the protections afforded persons civilly committed were not 
read into it. In Cameron v. Mullen* 2 the United States Court of Appeals 
for the District of Columbia Circuit noted that the procedural imbalance 
evident under section 301 and the civil commitment procedures in the 
District of Columbia civil commitment statute33 were "more pronounced 
than the differences struck down by the Supreme Court in Baxstrom? 
and that the compulsory commitment statute gave rise to serious con
stitutional doubts. Consequently, it held that "while prior criminal 
conduct is relevant to the determination whether a person is mentally 
ill and dangerous, it cannot justify denial of procedural safeguards for 
that determination.’’34 And, finally, in United States v. Arduini"' Judge 
Halleck of the District of Columbia Court of General Sessions held that 
Lynch, Specht, Baxstrom, Mullen, and the availability of civil commit
ment proceedings rendered section 301(d) plainly unconstitutional.

29 Baxstrom, a convict, had been certified insane by a prison physician and sent to a 
hospital solely for insane prisoners. At the expiration of his prison term, his custody was 
transferred to the Department of Mental Hygiene pursuant to a hearing, but he remained in 
the same hospital. Civil commitment would have meant a right to judicial determination of 
dangerousness and de novo jury review of the insanity determination, rights not afforded 
Baxstrom. Id. at 111; N.Y. MENTAL HYGIENE LAW §§ 74, 85 (McKinney Supp. 196“).

39 383 U.S. at 111.
31 19 N.Y.2d 27, 224 N.E.2d 87, 277 N.Y.S.2d 654 (1966); N.Y. Code Crim. Prog 

§ 454 (McKinney Supp. 1967). In another New York case, it was held that transfer from a 
correctional school to an institution for defective delinquents necessitated notice and a hear
ing, rights which were "read into” the statute. The court expressly relied on Baxtrom, Specht, 
and Lally. People ex rel. Goldfinger v. Johnston, 53 Misc. 2d 949, 280 N.Y.S.2d 304 (196“).

32 387 F.2d 193 (D.C. Cir. 1967) (Bazelon, C.J.; Edgerton, Wright, JJ.).
33 District of Columbia Hospitalization of the Mentally Ill Act, D.C. Code Ann. §§ 21- 

501 to -591 (1967); see note 38 intra and accompanying text. Although Mullen involved 
attempted post-verdict commitment under subsection (a) of § 24-301, intended as dealing 
with competency to stand trial, it is inescapable that "if post-verdict commitment under 
section 301(a) . . . arbitrarily denies . . . protection of laws equal to those protecting the 
civilly committed, the validity of post-verdict commitment under 301(d), which exhibits the 
same procedural deficiencies as those deplored by the court in Mullen, is likewise subject to 
constitutional doubt.” Note, The United States Court of Appeals for the District of Columbia 
Circuit: 1966-1967 Term, 56 Geo. L.J. 58, 174-75 (1967).

34 387 F.2d at 200-01.
35 Crim. No. 10748-66 (D.C. Ct. Gen. Sess., Mar. 10, 1967).

Examining this variegated case law within the context of the equal 29 * 31 32 33 34 35 
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protection clause, the Court of Appeals in Bolton v. Harris™ resolved 
the doubts as to commitment and release in favor of individual freedom 
rather than society’s interest in preventive detention. After successfully 
pleading insanity, Bolton was committed pursuant to section 301(d). In 
his habeas corpus petition, he contended primarily that the commitment 
and release provisions of section 24-301 violated equal protection* 37 
because safeguards applied to civil commitment were not afforded under 
this statute. The 1964 civil commitment statute provides for a hearing 
before the Mental Health Commissioner, and de novo jury review of the 
issues of insanity and whether this illness makes the person "likely to 
injure himself or others.” There must also be a judicial determination 
whether the alternative courses of treatment short of full-time confine
ment are appropriate. Furthermore, the government or other party 
seeking commitment has the burden of proving mental illness and likeli
hood to injure. Once committed, there is a statutory right to reexamina
tion every six months and to release without court order if it is determined 
that the patient has recovered. If the determination is that confinement 
should continue and one examining physician dissents from this finding, 
the patient has the right to judicial review of the decision not to release. 
Other substantial rights insure that civil commitment is closely scruti
nized.38 * *

3« 395 F.2d 642 (D.C. Cir. 1968).
7 The equal protection guaranty applies to the federal government through the fifth 

amendment." 395 F.2d at 645 n.3, citing Bolling v. Sharpe, 347 U.S. 497 (1954).
s District of Columbia Hospitalization of the Mentally Ill Act, D.C. Code Ann. §§ 

21-501 to -591 (1967); see Lynch v. Overholser, 369 U.S. 705 (1962).
'See notes 13-19 supra and accompanying text.

4"See notes 51-63 infra and accompanying text.
41 395 F.2d at 649; see note 54 infra and accompanying text.

Noting that acquittal by reason of insanity indicated little as to 
defendant’s present mental condition and that defendants shouldered a 
heavy burden in seeking release, "9 the Bolton court observed that life
time confinement of a man innocent of crime may result without a judicial 
determination of mental illness or dangerousness. The arguments which 
had traditionally been used to justify the vast difference between the 
two types of commitment10 were held not to satisfy the cumulative 
requirements of Lynch, Specht, Baxstrom, and the 1964 civil commit
ment statute. Because "there is no reasonable basis for distinction for 
commitment purposes between those who plead insanity and those who 
have the defense thrust upon them,” Lynch's rationale was held to apply 
to a defendant who raised the insanity defense.41 Specht was seen as 
rendering section 301(d) "constitutionally suspect simply because the 
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subsection fails to provide a hearing on present mental condition,”52 
while Baxstrom and its progeny were held to have precluded the applica
tion of "radically different procedures” to criminal and civil cases.42 43

42 395 F.2d at 650. "After acquittal by reason of insanity there is also need for a new 
finding of fact: The trial determined only that there was a reasonable doubt as to defendant's 
sanity in the past; present commitment is predicated on a finding of present insanity. Thus 
Specht would appear to require that this finding be made in a hearing.” Id.\ cf. Carlson v. 
Landon, 186 F.2d 183 (9th Cir. 1950); Wise v. Herzog, 72 App. D.C. 335, 1 14 F.2d 486 
(1940).

43 395 F.2d at 650.
44 See id. at 652-53.
45 "The length of time required for such examination will vary, of course, with the 

individual case. It will be the responsiblity of the court to establish this period, just as it 
now orders the hospital to make a determination and report its findings when the question 
of an accused’s competency to stand trial is raised.” Id. at 651.

^Id.
47 Id. at 651 n.50. Since no cases are to be found defining "likely to injure himself or 

other persons,” the extent of the difference between this standard and the standard of 
"dangerous to himself or others in the reasonably foreseeable future” is presently unclear.

48 Id. at 652.

Nevertheless, Bolton did not directly find section 24-301 unconstitu
tional. Instead, the court premised a pervasive restructuring of the 
statute on the equal protection doctrine which was held to require that 
commitment and release standards be the same to the extent that there 
were no relevant differences between persons acquitted by reason of 
insanity and those civilly committed.44 Mandatory commitment based on 
a reasonable doubt of past insanity was upheld insofar as a period of con
finement was necessary to determine present mental condition.45 * Once 
this examination was made, a hearing on present sanity was required "with 
procedures substantially similar to those in civil commitment proceed
ings.”16 Most importantly, by requiring the government to prove by 
a preponderance of the evidence that the defendant was "likely to 
injure himself or other persons,”47 48 a basic procedural safeguard of civil 
commitment was applied to criminal defendants.

Although the court upheld the release procedure of section 301(e) 
which authorized judicial review of the hospital’s decision to release, 
under the auspices of equal protection, it incorporated several important 
rights conferred to patients under the 1964 civil commitment statute. 
Thus, defendants acquitted by reason of insanity became entitled to peri
odic examinations, an examination by an outside psychiatrist, and to a 
court hearing upon the determination of one of the examiners that 
release was in order.4' Moreover, the burden of proof in habeas corpus 
proceedings was revised to make it consonant with an attack on civil com
mitment—"the court must find, by the preponderance of the evidence, 
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that the patient’s commitment is no longer valid—i.e., that he is no 
longer ‘likely to injure himself or other persons’ due to ‘mental illness.’ ”49 50

Id. at 653 (emphasis added).
50 Bolton's ruling as to § 301 (d) is to be prospective only. Boltons rulings as to § 301 (e) 

(release, and § 301(g) (habeas corpus), however, will apply to all cases of persons previously 
committed under § 301(d). Id. at 653-54.

51 This was the primary rationale of the framers of § 24-301. See REPORT, supra note 
5, at 13. See also Orencia v. Overholser, 82 U.S. App. D.C. 285,163 F.2d 763 (1947).

'-395 F.2d at 650; Lynch v. Overholser, 369 U.S. 705, 713 (1962).
53 395 F.2d at 650 & n.45.
51 See Lynch v. Overholser, 369 U.S. 705, 717 (1962); In re Rosenfield, 157 F. Supp. 

18, 20 (D.D.C. 1957). See also People v. Leong Fook, 206 Cal. 64, 273 P. 779 (1928); 
State v. Lawrence, 57 Me. 574 (1874); State v. Quigley, 26 R.I. 263, 58 A. 905 (1904); 
Figinski. supra note 8, at 302; Goldstein & Katz, Dangerousness and Mental Illness: Some 
Obsert ations on the Decision to Release Persons Acquitted by Reason of Insanity, 70 Yale 
L.J. 225, 230 (I960).

' ‘'The plea is neither an express nor implied admission of present illness.” 395 F.2d 
at 649-

In applying civil standards to post-verdict commitment and release 
procedures/' Bolton exhibited an admirable application of constitutional 
logic to correct an injustice based on unenlightened fears lightly con
cealed in legal semantics. An analysis of the theories which purportedly 
justified mandatory commitment prior to Bolton reveals the legal inade
quacies that required a revamping of structure and a change of policy. 
A hearing on present sanity and dangerousness had previously been 
deemed unnecessary because of a presumption that insanity at the 
time of the crime continued up to and including the time of the verdict.51 
But a finding of not guilty by reason of insanity is only a finding that a 
reasonable doubt exists as to the sanity of a defendant at the time of the 
crime, and it in no way represents an affirmative finding of insanity at 
any time.52 53 * Furthermore, even if the presumption were logical, a pre
sumption is not a fact; a defendant should be entitled to a hearing to 
rebut it, and the Bolton court read Specht as unequivocally preventing 
the presumption from precluding such a hearing/’3

Another theory offered for mandatory commitment was that one 
who pleads insanity should not be heard to complain when he is believed, 
especially since his plea is akin to a voluntary plea for commitment.04 
The difficulty with this rationale is that the defendant never averred 
present insanity; he merely contended that his mental condition at the 
time of the crime was not such as to fulfill the requirements of legal 
culpability.55 Nor does it follow that one should have to pay for his 
right to plead past insanity by being deprived of procedural safeguards 
in commitment and by having to bear a much more difficult burden 
in achieving release than his civil counterpart. The insanity defense is 
accorded as a matter of right; diminished procedural safeguards as a
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"price” for pleading insanity resemble the constitutionally prohibited 
imposition of a penalty on the exercise of a legal right.56 57 58

56 Garrity v. New Jersey, 385 U.S. 493 (1967).
57 Ragsdale v. Overholser, 108 U.S. App. D.C. 308, 313, 281 F.2d 943, 948 (I960).
58 387 F.2d 193, 201 (D.C. Cir. 1967).
59 Lynch v. Overholser, 369 U.S. 705, 715 (1962), rev’g 109 U.S. App. D.C. 404, 288 

F.2d 338 (1961); In re Rosenfield, 157 F. Supp. 18, 21 (D.D.C. 1957).
60 "It would in most cases be extremely difficult for an imposter to mislead a competent 

psychiatrist. . . . The ordinary malingerer does not realize that the various forms of mental 
disorder have their characteristic symptoms and that displaying a hodge-podge of symptoms 
will not only fail to convince, but will rather clearly reveal his malingering.” H. WEIHOFEN, 
Mental Disorder as a Criminal Defense 46 (1954). "Though compulsory commit
ment may result in a lessening of false pleas, and thereby in conviction of a few more 
defendants, it also may cause commitment of persons who are presently sane. Personal 
liberty is too highly valued in our society to justify the latter result on the grounds of the 
former.” Note, Compulsory Commitment Following a Successful Insanity Defense, 56 Nw.

The strongest justification for maintaining disparate procedures was 
that mandatory commitment was necessary to observe a defendant’s 
mental condition, while habeas corpus provided an adequate means to 
test the legality of confinement.5' Yet if the need for observation is 
the purpose of mandatory commitment, such commitment need not be 
indeterminate; Boltons transformation of the commitment period to an 
observation period is in harmony with this justification. Moreover, by 
requiring an evidentiary hearing after the mental observation, the Bolton 
court properly deemphasized habeas corpus as a sufficient safeguard 
against improvident commitment. This result is also consistent with 
Cameron v. Mullen which construed Baxstrom as having "concluded 
that habeas corpus was no substitute for a full hearing, for the Court 
did not mention that remedy, although New York had urged it as an 
adequate safeguard.”'53 To allow automatic commitment without a 
hearing on present mental condition and then to justify it by pointing 
to the availability of a hearing where the confined person must prove 
the wrongfulness of his confinement beyond a reasonable doubt obviously 
does not present a meaningful substitute. It seems that Boltons imposi
tion of an initial hearing and amelioration of the virtually impossible 
prerequisites for release on habeas corpus logically conform with the 
equal protection demands of Baxstrom and Mullen.

"Policy,” it was thought, provided foundation for mandatory com
mitment and stringent release provisions since restrictions would aid 
in deterring false pleas of insanity and would afford society greater 
protection from the dangerously insane.59 60 Not only does this again 
raise the specter of extracting a penalty for exercising legal rights but 
an efficient adversary system of justice should have little to fear from 
false pleas; our system must tolerate this risk to insure the availability 
of just dispositions.'10 As pointed out in Bolton, "rights are not ordinarily 
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denied to all because of the fear that a few might abuse them.”* 61 * 
Liberalized commitment and release procedures do not necessarily mili
tare against the strong policy which protects society from the dangerously 
insane.'“ Bolton requires only that traditional justifications supporting 
a deprivation of liberty have a factual basis adequately reviewed at a 
judicial hearing.

U. I.. Rev. 409, 428 (1961). Another criticism is that "to the extent that the insanity defense 
is ¿esigned to secure rehabilitative therapeutic treatment, this goal is disserved when potential 
patients are deterred from raising the defense.” Note, The Insanity Defense: The Need for 
Articulate Goals at the Acquittal, Commitment, and Release Stages, 112 U. PA. L. REV. 733, 
744 (1964).

61 395 F.2d at 649 n.35.
’ - It is 'the state’s] . . . duty to protect the public as well as the unfortunate himself from 

the danger incident to his disordered mental condition and insane acts, and it has the 
.. thoritv .inder its police power to act summarily in so doing.” People ex rel. Peabody v. 
Chanler, 113 App. Div. 159, 168, 117 N.Y.S. 322, 328, aff’d mem., 196 N.Y. 525, 89 
N F. 1109 (1909). See also In re Rosenfield, 157 F. Supp. 18 (D.D.C. 1958); State v. Toon, 
1'2 La. 631, 135 So. 7 (1931); Commonwealth v. Baginski, 85 Pa. Super. 47 (1925).

1 ' Overholser v. Leach, 103 U.S. App. D.C. 289, 292, 257 F.2d 667, 669 (1958),
ed, 359 U.S. 1013 (1959); see notes 13-14 supra. See also Collins v. Cameron, 377 F.2d 

045 D.C. Cir. 1967); Ragsdale v. Overholser, 108 U.S. App. D.C. 308, 281 F.2d 943 (I960).
' 1 "The general verdict of not guilty by reason of insanity carried with it a finding that, 

except : the question as to his sanity, defendant was guilty as charged.” Rucker v. United 
States, 108 U.S. App. D.C. 75, 77, 280 F.2d 623, 625 (I960).

05 See Note, Compulsory Commitment, supra note 60, at 432-33.
‘'^Legislative attempts to abolish the insanity defense, infrequently proposed, have con- 

s • n: been truck down. See Sinclair v. State, 132 So. 581 (Miss. 1931); State v. Strasburg, 
60 V. .. h 106, 110 P. 1020 (1910). See also Note, Compulsory Commitment, supra note 
60, at 433.

'•Davis v. United States, 160 U.S. 469 (1895); Tatum v. United States, 88 U.S. App. 
D C. 386, 190 F.2d 612 (1951).

An alternative argument for disparate treatment was that the defend
ant. having committed an act prohibited by law, yet having escaped 
punishment by means of the insanity defense, was distinguishable from 
individuals "engaged in the ordinary pursuits of life,”63 and was entitled 
to substantially less procedural safeguards. A theory imposing a peculiar 
legal status on a defendant acquitted by reason of insanity is replete 
with logical inadequacies. The defendant has been found not guilty; 
although implicit in a successful insanity defense is the admission and 
finding that the defendant committed the prohibited act,64 he is none
theless an innocent man in the eyes of the law. If the insanity plea 
were a privilege, as it was at ancient law,60 one absolved of crime on 
this basis would indeed have a singular legal status. Contemporary 
notions of criminal liability, however, have resulted in the elevation of 
rhe insanity defense to a legally protected right?0 Consequently, some 
jurisdictions require the prosecution to establish sanity beyond a reason
able doubt since insanity negates mens rea.6. And lack of mens rea 
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means innocence, not mitigation, nor the granting of a privilege.1’s Thus 
one found not guilty by reason of insanity is legally innocent; his com
mitment should be based on standards and procedures similar to those 
applied to the law-abiding citizen. Nevertheless, the commission of a 
criminal act and the existence of a reasonable doubt of sanity may tend 
to show a greater possibility of dangerousness and mental illness. In 
Baxstrom, however, the Court succinctly stated that dangerousness has 
little relevance in ascertaining whether a person is mentally ill.'“' Thus, 
legislation which applies different commitment procedures to the acquit
ted person than to the law-abiding citizen who is rendered dangerous 
by mental illness may find justification only insofar as there are relevant 
differences between the two groups.

As the Supreme Court indicated in Baxstrom, legislation may violate 
equal protection by overbreadth. Although legislation may discrimi
nate,'0 it may do so only if the purposes of the legislation provide a 
rational basis on which the class affected by the legislation is defined.“ 
Simply stated, the legislation must be "reasonable”;68 69 70 71 72 73 74 if the legislation 
is not "reasonable” in defining the group to be treated differently, or if 
it is not "reasonable” in the method or extent to which the differentiated 
group is deprived of something which others have by right, such legisla
tion violates equal protection. If the legislation adversely affects some 
who do not have the relevant characteristics—here, a strong likelihood 
of dangerousness due to mental illness—it may violate equal protection 
because it is overinclusive.^ Those who are not presently insane and 
dangerous for the purposes of commitment, although a reasonable doubt 
as to past sanity existed,'4 those who have recovered their sanity, as may 

68 See Note, Compulsory Commitment, supra note 60, at 433-34. But see Tydings, A 
Federal Verdict of Not Guilty By Reason of Insanity and a Subsequent Commitment Procedure, 
27 Md. L. Rev. 131 (1967). "He has committed an . . . indictable [act] and has been prose
cuted .. . furthermore . . . [he] will have avoided a general verdict of guilty by the imposition of 
a successful insanity defense.” Id. at 139.

69 See note 30 supra and accompanying text. "It may or may not be that Baxstrom is 
presently mentally ill and such a danger to others that the strict security of a Department of 
Correction hospital is warranted. All others receive a judicial hearing on this issue. Equal 
protection demands that Baxstrom receive the same.” 383 U.S. at 114-15.

70 See, e.g., Atchison, Topeka & Santa Fe R.R. v. Matthews, 174 U.S. 96 (1899).
71 E.g., Southern Ry. v. Greene, 216 U.S. 400, 417 (1910) . "The ultimate test of validity 

is not whether the classes differ but whether the differences between them are pertinent to 
the subject with respect to which the classification is made.” Asbury Hosp. v. Cass County, 
326 U.S. 207, 214 (1945).

12 E.g., Truax v. Corrigan, 257 U.S. 312, 337 (1921); Barbier v. Connolly, 113 U.S. 
27, 31-32 (1885).

73 See Tussman & tenBroek, The Equal Protection of the Laws, 37 CALIF. L. Rev. 341, 
351 (1949).

74 Sympathy for the rights of one who has wrongly escaped punishment is not a natural 
reaction. Yet the "reasonable doubt” standard is derived from society's belief that it is
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have been the case in Bolton,'*  and those who were merely temporarily 
insane are thus illogically included in the class of persons to be committed 
since their characteristics do not correlate with the avowed purposes of 
the legislation. Since incarceration of a sane man in a mental hospital 
is excessively harsh, the constitutional ban on cruel and unusual punish
ment may apply in addition to equal protection and due process.* 75 76 77 
Bolton has removed much of the constitutional doubt engendered by 
these considerations by making the commission of an unlawful act 
relevant only where there is a rational nexus between this fact and the 
fact to be determined." Section 301(d) no longer stands for mandatory 
commitment, rather it calls for mandatory observation in detention; 
commitment, as such, must be preceded by a hearing similar to civil 
commitment proceedings. The new release standards afford protection 
to those acquitted by reason of insanity substantially equal to that 
granted civilly committed individuals.

better to set free some guilty persons so that we can have a measure of certainty that no 
innocent persons will be wrongly incarcerated.

75 Jger rhe offense but before trial, Bolton was treated for five months at a mental hospital 
and was discharged "condition: recovered." 395 F.2d at 645. Recovery might also be 
indicated by the fact that defendant has been found competent to stand trial. Although 
; impotence to stand trial is distinguished as a separate mental state, differing from insanity 
sufficient to absolve from crime, there is no reason to believe a hospital certification that 
:efen ant is now competent to stand trial is not at least evidence of some mental recovery. 

GOLDSTEIN, supra note 7, at 146. A dichotomy between competency and insanity indicates 
a compartmentalized view of the human mind. This viewpoint seems at odds with modern 
psychiatrists who speak in terms of the integrated psyche precluding partial insanity. See, 

M.S. Guttmacher & H. Weihofen, Psychiatry and the Law (1952).
'‘'See Specht v. Patterson, 386 U.S. 605 (1967); note 78 infra and accompanying text.
77 Defendant is still mandatorily incarcerated after acquittal. "The jury’s finding of a 

.-f.isonabie doubt as to defendant’s sanity at the time of the offense provides sufficient warrant 
for further examination.’’ 395 F.2d at 651. The fact that criminal acts have been com- 
mitted "may tend to show they meet the requirements for commitment, namely, illness and 
cangerousness.” Id. The release decision will also consider the fact that the patient has 
committed a criminal act, i.e., that the patient has committed such act may be "evidence 
in heating whether or not the burden [on the patient to show eligibility for release] has been 
met.” Id. at 653.

7'The "right of the individual to be free from confinement because of alleged evil pro
poses [is] a notion fundamental to Anglo-Saxon criminal justice.” Krash, supra note 20, 
at 916. "Dangerousness” must stem from a mental disease. Overholser v. O’Bierne, 112 

S App. D.C. 267, 269-70, 302 F.2d 852, 854-55 (1961). See also Overholser v. Lynch, 
109 U S. App. D.C. 404, 412-13, 288 F.2d 388, 396-97 (1961) (dissenting opinion). Con- 
fmcmvnt for dangerousness alone may constitute cruel and unusual punishment in violation 
of t; .¡th amendment. See Note, The Cruel and Unusual Punishment Clause and the 
S . .. :r.t Criminal Law, 79 Harv. L. Rev. 635 (1966). Moreover, "to deprive a person

While confinement in a mental institution has developed under the 
rubric of rehabilitation, it is essentially a form of preventive detention, 
one based on propensities and not past acts. As a general rule Anglo- 
American jurisprudence does not permit incarceration merely on the 
basis of dangerous propensities. ‘s Thus, courts set a maximum term 
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for convicts and release them, ignoring the possibility that they may 
constitute an even greater danger to society than before imprisonment. 
Rather than engage in the notorious precedent of imprisoning a man 
for his intent'9 or his propensities, society is willing to risk that this man 
may not become a useful citizen. When dangerousness, however, results 
from a mental disease, the subject’s lack of ability to adjust his conduct 
to societal norms justifies therapeutic incarceration because the risk of 
dangerous conduct is greater and the chance of deterrence through the 
threat of criminal sanction is less. Bolton furthers these values by 
assuring adequate safeguards in the determination of mental illness and 
dangerous propensities, thereby increasing the possibilities that confine
ment rests upon permissible legal criteria.

of liberty because of ‘evil or criminal propensities he may be thought to have’ would offend 
due process.” Krash, supra, at 945.

79 "Intent to commit a crime is not itself criminal. There is no law against a man’s intend
ing to commit murder the day after tomorrow. The law only deals with conduct." O. W. 
Holmes, The Common Law 65 (1881). See also Goldstein, supra note 7, at 158; H.L.A. 
Hart, Punishment and Responsibility 127 (1968).

80 395 F.2d at 651 (emphasis added).
81 Important language in Bolton, hidden in a footnote, states: "We note that a person 

need not be psychotic to be civilly committable.” Id. n.50.

The controversy over when and how society may incarcerate those 
who are allegedly dangerous and mentally ill will continue. Even 
assuming that Bolton has settled the matter, there remains room for 
judicial debate over the proper application of the standards enunciated 
in that decision. The court left unclear to what extent there lies a 
rational nexus between unlawful behavior and differential application 
of commitment and release standards. Bolton forbids "total abandon
ment of the procedures used in civil commitment proceedings” and 
requires "substantially similar” procedures in all commitments and 
releases.* 79 80 It requires that civil commitment requirements of "notice, 
counsel, jury, trial, etc.” be applied "where feasible.” Clarifications 
of the meaning of such qualifying language is needed to ascertain the 
practical scope of Bolton. Yet the foundation has been laid for a reason
able balance between society and the individual acquitted by reason of 
insanity. If Bolton requires the release of dangerous mental deviates, 
it will be justifiably argued that the balance has been wrongly struck. 
But as long as the mental aberration which produced the unlawful act 
is a sufficient mental condition for commitment, society will remain 
protected.81



RECENT DECISIONS

INTENT TO CREATE DIVERSITY—A NEW TEST

FOR COLLUSIVENESS

Ferrara v. Philadelphia Labs., Inc. (D. Vt. 1967)

Federal jurisdiction is expressly denied by section 1359 of the Judicial 
Code in civil actions "in which any party, by assignment or otherwise, 
has been improperly or collusively made or joined to invoke the jurisdic- 
iion of such court.’’1 Nevertheless, prospective plaintiffs, motivated by 
presumed tactical advantages,2 persist in their attempt to create diversity 
of citizenship3 by devices of varying subtlety, including the appointment 
of nonresident administrators, the assignment of claims to nonresidents, 
and the establishment of dummy out-of-state corporations.4

1 IS L’.S.C. § 1359 (1964). The present statute is a compilation of two previous sections 
of the Judicial Code. The first was the "assignee” clause, which prohibited a district court 
from raking jurisdiction of any suit between an assignee of a promissory note or other chose 
in action when there had been no diversity of citizenship between the assignor and the

: c The statute excepted corporate bearer paper and foreign bills of exchange. Act of 
Mar. 3, 1911, ch. 231, § 24(1), 36 Stat. 1091. The second section directed a district court 
to dismiss a suit brought before it whenever it did not "really and substantially” involve a 
dispute or controversy properly within its jurisdiction or when it appeared that "the parties 
to said suit have been improperly or collusively made or joined, either as plaintiffs or defend
ant'. • >r the purpose of creating a case cognizable” in the district court. Act of Mar. 3, 1911, 
ch. 2?1, § 3~, 36 Stat. 1098. The Reviser combined these two sections into present § 1359 to 
permit any assignee to sue, despite the citizenship of his assignor, as long as the assignment 
to him was not "improperly or collusively made” to invoke the jurisdiction of a federal court. 
Reviser’s Notes, 28 U.S.C. § 1359 (1964); see Caribbean Mills v. Kramer, 392 F.2d 387, 
389 (5th Cir. 1968); 3A J. Moore, Federal Practice J 17.06, at 201-07 (2d ed. 1967).

2 One survey of attorneys showed that their major reason for seeking access to the federal
• • ■■■.■•> the geographical convenience provided by federal venue provisions, i.e., 28 U.S.C. §

1391 ( 1964). Summers, Analysis of Factors That Influence Choice of Forum in Diversity 
f J t/, C Iowa L. Rev. 933 (1962). The plaintiff can also sue in his own district and force 
the < endant to come to him, increasing the possibility of a high negotiated settlement. Id. 
at 938. Also significant in counsel’s choice of forum, the survey found, were the broader 
discovery procedures in federal courts and the belief that federal juries render higher awards. 
There is some basis for this belief. In one case a lawyer petitioned a Pennsylvania state court 
to appoint a nonresident administrator to enable him to create diversity for his minor client. 
The hearing judge appointed the Dean of the Temple Law School to conduct an investigation 
in order to determine whether there was a disparity’ between federal and state court damages 
n a lent cases. The Dean’s report showed that the awards in the federal courts were de- 
- y higher. The judge opined that the more liberal federal discovery’ and procedural 
rules, which permit the plaintiff to present his case more fully, and the more cautious use of 
remittitur by the federal judges caused this disparity’; on the basis of the report he appointed 
the nonresident administrator. Kaufmann Estate, 87 Pa. D. & C. 401 (Phila. County Or
phans’ Ct. 1954).

The district courts shall have original jurisdiction of all civil actions where the matter 
in controversy exceeds the sum or value of $10,000, exclusive of interest and costs, and is 
between (1) citizens of different States....” 28 U.S.C. § 1332(a) (1964).

! Plamtiffs occasionally prefer to avoid federal jurisdiction, however, and the same de-

1205
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In a recent case, Ferr ara v. Philadelphia Labs., Inc.,* 5 an out-of-state 
attorney brought suit as trustee for Mr. and Mrs. Isabelle against the 
doctors, the hospital, and the drug manufacturer responsible for a spinal 
anesthetic which resulted in Mrs. Isabelle’s paralysis. Plaintiff had been 
introduced to the Isabelles by their local counsel and represented himself 
as an attorney with some experience in malpractice cases; he discussed 
with the Isabelles and their attorney the requirements for bringing suit 
in the federal courts, and shortly thereafter the Isabelles assigned in trust 
to him all right, title, and interest in any potential claims based on Mrs. 
Isabelle’s injuries.6 7 On the day after the execution of the trust instru
ment, plaintiff filed suit in federal court alleging jurisdiction based on 
diversity of citizenship.*  Diversity existed between all defendants and 
the plaintiff-trustee; only the manufacturer, however, was diverse in 
citizenship from the Isabelles. The United States District Court for the 
District of Vermont dismissed the actions, holding that the transfer in 
trust had been "improperly and collusively” made to invoke the jurisdic
tion of the district court.8

vices which create diversity may be used to destroy it, defeating the defendant’s right of re
moval under 28 U.S.C. § 1441(a). The plaintiff may assign his claim to a resident or the 
defendant’s state. E.g., Bernblum v. Travelers’ Ins. Co., 9 F. Supp. 34 (W.D. Mo. 1934 ); 
Note, The Assignment Device in Diversity Cases: The Illusory Right of Removal, 35 U. Cix 
L. REV. 33 (1966). Similarly, plaintiff may secure the appointment of a nondiverse admin
istrator in a wrongful death or survival action. E.g., Mecom v. Fitzsimmons Drilling Co., 284 
U.S. 183 (1931); see 3A J. Moore, Federal Practice S 17.05, at 151-56 (2d ed. 196").

5 272 F. Supp. 1000 (D. Vt. 1967).
6 By its terms the trust was to run for about four years with the Isabelles retaining an 

absolute power to revoke it during the last two years. The trust agreement obligated the 
plaintiff to retain the Isabelles’ attorneys as counsel, and, in the event that plaintiff could not 
serve as trustee, their attorneys were to appoint his successor. The plaintiff was to receive a 
noncontingent fee for his services as trustee. Id. at 1005, 1014.

7 28 U.S.C. § 1332(a) (1964); see note 3 supra. The Isabelles had previously filed state 
suits against the identical defendants, and a federal suit against one drug manufacturer. 2"2 
F. Supp. at 1004-05.

8 272 F. Supp. at 1012, 1016.
9 See id. at 1006-07. When called upon to interpret § 1359, the federal courts seem to 

react with great trepidation. One court has said of the words "improper and collusive”: "As 
words used to delineate jurisdiction, they ought to be cast in black and white, but we find 
them in the decisional gray zone.” Bradbury v. Dennis, 310 F.2d 73, 74 (10th Cir. 1962).

10 A broader construction of the power to dismiss under § 1359 is supported by the historic 
policy of limiting diversity jurisdiction in order to avoid federal intrusion into state cases. 
See Ferrara v. Philadelphia Labs., Inc., 272 F. Supp. at 1015. See also Caribbean Mills v. 
Kramer, 392 F.2d 387, 394 (5th Cir. 1968); Frankfurter, Distribution of Judicial Power 
Betcveen United States and State Courts, 13 CORN. L.Q. 499 (1928).

The courts which have been most niggardly in exerting their power to dismiss under § 
1359 begin from the premise that the parties "have the right to select the jurisdiction as

The collusiveness which defeats jurisdiction under section 1359 has 
been variously defined,9 with interpretation often varying with the par
ticular court’s conception of the relationship between state and federal 
courts.10 Though the words of the statute would seem to make an inquiry 
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into motive imperative, the federal courts have long held that a transfer 
is tested for collusiveness not by the motive of the parties but rather by 
the objective facts of the transaction.* 4 * * * * * * 11 Three primary judicial glosses 
of the statute have evolved. Some courts would require fraudulent acts 
by a part}’ before finding the collusiveness that will defeat jurisdiction.12 
Other courts look for some incompleteness in the transfer, focusing on 
the proprietary effects of the transaction; in this view section 1359 pre
vents the creation of diversity jurisdiction by a transfer which leaves the 
grantor with an interest in the outcome of the law suit.13 Finally, a few 
courts, while paying lip service to the concept that collusiveness requires 
an incomplete transaction, suggest that federal forum-shopping is itself 
improper” and that motive is the most significant factor to be consid

ered.14

the state and federal courts.” Bloomfield Village Drain Dist. v. Keefe, 119 F.2d 
15", 1 2 th Cir. 1941); see Curb & Gutter Dist. No. 37 v. Parrish, 110 F.2d 902, 906-07 

Cir. 1940). Such a statement is questionable in light of the Supreme Court’s view of 
the re ..r.-hip between the state and federal courts. See Erie R.R. v. Tompkins, 304 U.S.

4 (19:8). The Erie Court required federal courts to apply state law in diversity cases in
• to eliminate the practice of forum-shopping between state and federal courts for a favor-

ad i“ decision, a practice which they felt made equal protection of the laws impossible. Id.
■t ~4-"5. This policy of deterrence of forum-shopping has been a constant theme in Erie’s 
progeny rhe benefits of forum-shopping were minimized by the requirement that federal 
courts apply state law in diversity cases whenever its application would determine the outcome 
of the litigation. Guaranty Trust Co. v. York, 326 U.S. 99, 109, 111-22 (1945). But see 
Byrd v. Blue Ridge Rural Elec. Cooperative, Inc., 356 U.S. 525, 536-40 (1958) (outcome 
J.etermina:iveness only one factor). The continuing vitality of this policy is clear from the 
Supreme Court’s most recent decision construing Erie. In Hanna v. Plumer the Court upheld 
the federal rule on service of process as against a different state rule on the grounds that "the
iifference between the two rules would be of scant, if any, relevance to the choice of a forum.”
380 U.S. 460, 469 (1965). Thus the federal rule was upheld because it would not contravene 
the policy of deterring forum-shopping.

In the context of this case law, the bold statement that the parties are completely free to 
choose their forum is incorrect. See Note, Appointment of Hon-Resident Administrators 
to Create Federal Diversity Jurisdiction, 73 YALE L.J. 873, 881 (1964).

11 54-.’ Re Metropolitan Ry. Receivership, 208 U.S. 90, 111 (1908); McDonald v. Smalley, 
26 U.S. 1 Pet) 620, 623-24 (1828); County of Todd v. Loegering, 297 F.2d 470, 473 (8th 
Cir 1 -1); Kentucky Natural Gas Corp. v. Duggins, 165 F.2d 1011, 1015 (6th Cir. 1948).

- Set, e.g., Curb & Gutter Dist. No. 37 v. Parrish, 110 F.2d 902, 906 (8th Cir. 1940); 
cf. French v. Jeffries, 149 F.2d 555 (7th Cir.), cert. denied, 326 U.S. 755 (1945); see also 
Mecom v. Fitzsimmons Drilling Co., 284 U.S. 183, 189 (1931).

13E.g., Farmington v. Pillsbury, 114 U.S. 138 (1885); Williams v. Nottawa, 104 U.S. 
209 (1881); Caribbean Mills v. Kramer, 392 F.2d 387 (5th Cir. 1968); Central Paper Co. 
v. So ithwick, 56 F.2d 593 (6th Cir. 1952); cf. Berkins v. Seaboard Serv., 96 F. Supp. 245 
(D.N.J. 1950).

14 See, e.g., Amar v. Garnier Enterprises, Inc., 41 F.R.D. 211 (C.D. Cal. 1966); Hartmann 
Coal Mining Co. v. Hoke, 157 F. Supp. 313 (E.D. Pa. 1957); Steinberg v. Boro, 95 F. Supp. 
791 (D.P.R. 1951).

The strict definitional approach to section 1359 requires acts almost 
.•mounting to fraud to establish collusiveness. Such an analysis makes 
the statute totally ineffective in dealing with the most obvious devices 
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used to create diversity: appointment of a nonresident administrator15 16 
and assignment to a nonresident transferee. Under this rationale federal 
courts have held that a state court appointment, even one made with full 
disclosure of the intent to create diversity,10 necessarily lacks the collu
siveness required by section 1359-17 A finding of section 1359 impro
priety has similarly been held incompatible with counsel’s open and effec
tive use of state laws enabling him to seek a larger verdict in a federal 
court.18 Both administrators and assignees are beyond the reach of this 

15 About 20.5% of all diversity cases brought in the Third Circuit are brought by non
resident administrators. ALI STUDY OF THE DIVISION OF JURISDICTION BETWEEN STATE 
AND FEDERAL Courts, app. B (Apr. 1963 Tentative Draft) [hereinafter cited as ALI 
STUDY]; see note 2 supra and accompanying text. See also Kaufmann Estate, 8" Pa. D. & C. 
401 (Phila. County Orphans’ Ct. 1954).

The American Law Institute has proposed that new legislation be enacted to deal with 
this absurd situation. Under the new statute the administrator, executor, or representative of 
any party will be deemed, for diversity purposes, to be a citizen of the same state as the de
cedent or the person represented. ALI STUDY § 1301(b)(3).

16 See Stephan v. Marlin Firearms Co., 217 F. Supp. 880, 881 (D. Conn. 1963); Kauf
mann Estate, 87 Pa. D. & C. 401 (Phila. County Orphans’ Ct. 1954).

17 See, e.g., County of Todd v. Loegering, 297 F.2d 470 (8th Cir. 1961). Only two courts 
have refused to permit the nonresident administrator to sue. Martineau v. City of St. Paul, 
78 F. Supp. 892 (D. Minn. 1948), aff’d, 172 F.2d 777 (8th Cir. 1949); Cerri v. Akron- 
People’s Tel. Co., 219 F. 285 (N.D. Ohio 1914). Cerri has been dismissed as of "little sig
nificance” either because of its conflict with the great authority of case law or because it is 
considered overruled. See County of Todd v. Loegering, supra at 474; Jaffe v. Philadelphia 
& Western R.R., 180 F.2d 1010, 1013 (3d Cir. 1950).

18 It has been held that an inquiry by a federal court into the motives for the state court 
appointment is an impermissible collateral attack upon that appointment. Corabi v. Auto 
Racing, Inc., 264 F.2d 784, 786 (3d Cir. 1959); Meehan v. Central R.R., 181 F. Supp. 594, 
600 (S.D.N.Y. I960). The result of such a theory, when combined with the traditional 
real party in interest analysis, is to permit the state courts to determine federal jurisdiction 
over which they have absolutely no control.

Some of these cases have also upheld jurisdiction on the grounds that the nonresident 
administrator is the "real party in interest.” E.g., Jaffe v. Philadelphia & Western R.R., 180 
F.2d 1010, 1012-13 (3d Cir. 1950). The real party in interest is that party who, by the sub
stantive law of the forum state, has the right sought to be enforced. 3A J. MOORE, Federal 
Practice 5 17.02, at 53 (2d ed. 1967); C. Wright, Federal Courts 257 (1963). He is 
not necessarily the party who will ultimately benefit from the recovery. 3A J. Moore, supra 
5 17.07, at 223; C. WRIGHT, supra at 257. The Federal Rules of Civil Procedure require 
every suit to be brought in the name of the real party in interest, permitting executors, ad
ministrators, guardians, and trustees of express trusts to sue in their own names without join
ing the party for whose benefit the action is brought. Fed. R. Civ. P. 17(a). Thus the non
resident administrators appointed to create diversity are considered "real parties in interest” 
and their citizenship, not the citizenship of the beneficiaries, controls for diversity purposes. 
Jaffe v. Philadelphia & Western R.R., supra', Lang v. Elm City Constr. Co., 217 F. Supp. 873, 
875 (D. Conn.), aff’d per curiam, 324 F.2d 235 (2d Cir. 1963); see Mexican Cent. Ry. v. 
Eckman, 187 U.S. 429, 434 (1903).

These cases have unfortunately rested their decision that § 1359 does not apply on the 
grounds that once the administrator is found to be the real party in interest, then, ipso facto, 
he has not been "improperly or collusively” made a party. Such an analysis really begs the 
question, for a court under § 1359 must still inquire whether or not the plaintiff has been 
made the real party in interest "improperly or collusively.” 272 F. Supp. at 1004 n.l; see 3A 
J. MOORE, supra 5 17.05, at 1320; Cohan & Tate, Manufacturing Federal Diversity Juris
diction by the Appointment of Representatives: Its Legality and Propriety, 1 VlLL. L. REV. 
201, 226 (1956). For a detailed analysis of the relation of the real party in interest rule to
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strict interpretation of section 1359. Assignments blatantly designed to 
create diversity, without any reasonable business purpose, survive juris
dictional attack in the absence of fraud.19 * * In Corabi v. Auto Racing, 
Inc.‘" the court went so far as to say that "collusive” suggested an agree
ment between opposing sides of the litigation rather than an agreement 
effected by one side of the bar."1 To courts using these definitions the 
statute empowers a district court to dismiss only when jurisdiction has 
been created by acts which are in themselves fraudulent and constitute a 
fraud on rhe court;22 thus they would dismiss only the rare case in which 
the defendant and plaintiff agree to institute litigation in a federal court 
to defraud a third party.23

the entire problem of federal forum-shopping, see Kennedy, Federal Rule 17(a): Will the 
Real Party I» Interest Please Stand?, 51 Minn. L. REV. 675 (1967).

'See, e.g., Bradbury v. Dennis, 310 F.2d 73 (10th Cir. 1962) (assignment from insol
vent corporation to sole stockholder president); City of Eufaula v. Pappas, 213 F. Supp. 749 
AID. Aia. 1963) (Si assignment to nonresident cousin). It has been expressly held that 

an assignee who is assigned a claim solely to collect is the real party in interest. Rosenblum 
v. Dingfelder, 111 F.2d 406 (2d Cir. 1940); Magee v. McNany, 10 F.R.D. 5 (W.D. Pa. 1950). 
Thus, as in the administrator cases, note 18 supra, jurisdiction has been upheld in spite of § 
1359 as soon as the assignee is found to be the real party in interest, no matter how ques- 
ticnable the circumstances surrounding the assignment. E.g., Bradbury v. Dennis, supra at 
’6. see Birkins v. Seaboard Serv., 96 F. Supp. 245, 248 (D.N.J. 1950).

-° 264 F.2d 784 (3d Cir. 1959).
Id at ’88. On the day Corabi was decided, in the next case before the court, the plain- 

tiff, a nonresident administrator, was shown to have been named administrator to create 
¿¡versify in 33 civil actions in the district court. The Third Circuit summarily upheld juris
diction on the basis of its decision in Corabi. Jamison v. Kammerrer, 264 F.2d 789 (3d 
Cir.), .e’-* denied, 361 U.S. 813 (1959). Possibly as a result of the Corabi decision approxi- 
nutch 20.5% of all the cases brought in one district of the Third Circuit are brought by these 
nonresident administrators. See note 15 supra.

--See Re Metropolitan Ry. Receivership, 208 U.S. 90, 111 (1908); Curb & Gutter Dist. 
No. 3" v. Parrish, 110 F.2d 902, 906 (8th Cir. 1940).

-■Eg., French v. Jeffries, 149 F.2d 555 (7th Cir.), cert. denied, 326 U.S. 755 (1945). 
As one court has pointed out, if the statute prohibits only such collusiveness, it prohibits 
nothing, for litigants need never resort to fraud if nonresident, straw administrators and $1 
assignments arc perfectly proper. Caribbean Mills v. Kramer, 392 F.2d 387, 393 (5th Cir. 
1968).

E.g., Williams v. Nottawa, 104 U.S. 209 (1881); Caribbean Mills v. Kramer, 392 
F.2d 387 (5th Cir. 1968).

-’Lake County Comm’rs v. Dudley, 173 U.S. 243 (1899); Farmington v. Pillsbury, 114 
U.S. 138, 141-46 (1885); Smith v. Kernochen, 48 U.S. (7 How.) 210, 229 (1849). See also 
Cashman v. Amador & Sacramento Canal Co., 118 U.S. 58 (1886).

Under the more prevalent interpretation of section 1359, jurisdiction 
may be defeated even in the absence of fraud by a defect in the transac
tion by which the plaintiff has succeeded to the claim. An assignment 
would be collusive within the statute if it failed to completely divest the 
assignor of his interest in the claim,24 or if the assignor had the power to 
control the conduct of the litigation so that the assignee became a nom
inal party, a virtual stand-in for the nondiverse assignor.25 The Supreme 
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Court adopted this interpretation, focusing on the reality of the transac
tion, in Miller & Lux, Inc. v. East Side Canal & Irrigation Co?" and Le
high Mining & Mfg. Co. v. Kelly?1 In each of these cases the stock
holders of one corporation created out-of-state, totally dominated, sub
sidiary corporations. Since the stockholders of the two corporations 
were the same, the court found remaining in the parent corporation the 
practical power to compel a reconveyance of the claim. The Court held 
that the creation of such a spurious and temporary citizenship, solely for 
purposes of suit, coupled with the retention of the power to annul it, 
made the transfers "improper and collusive,” and dismissed for want of 
jurisdiction under the predecessor of section 1359.26 27 28 29

26 211 U.S. 293 (1908).
27 160 U.S. 327 (1895).
28 Act of Mar. 3, 1875, ch. 137, § 5, 18 Stat. 470, 472.
29 276 U.S. 518 (1928).
30 Id. at 523-24. Swift v. Tyson had held that federal courts sitting in diversity cases 

were not, under the Conformity Act, bound by the common law of the state in which they 
sat, but were free to decide each case according to their determination of federal common law. 
41 U.S. (16 Pet.) 1 (1842). In Black & White the plaintiffs and defendants had cooperated 
in creating diversity in order to have their case determined by this federal law, rather than by 
the law of Kentucky. 276 U.S. at 525.

31 276 U.S. at 524-25. "The obvious distinction lies in the fact that in Lehigh and Miller 
& Lux the resident corporation remained in existence, and in full control of the foreign 
corporation, while in the Taxi case, the resident corporation was dissolved.” Bradbury v. 
Dennis, 310 F.2d 73, 76 (10th Cir. 1962).

In Black & White the Court stated that "it requires no discussion to distinguish” Miller & 
Lux and Lehigh Mining. 216 U.S. at 525. However, as one commentator has pointed out, 
the finding of motive was essential to the decisions in Miller & Lux and Lehigh Mining while 
in Black & White it was to be disregarded. Note, Appointment of Non-Resident Adminis
trators, supra note 10, at 876. The Court refused jurisdiction in Miller & Lux and Lehigh 
Mining because it apparently foresaw the potential of the parent corporation to compel the 
claim and the recovery back from its subsidiary sometime in the future. In Black & White the 
Court upheld jurisdiction, disregarding the same potential in the Black & White shareholders 
to reincorporate in Kentucky the day after the suit. 276 U.S. at 525.

Although this approach made the statute fairly effective in dealing 
with devices to create diversity, the focus on the transaction itself has 
often blinded courts to the questionable circumstances surrounding it. 
For example, in Black & White Taxicab Co. v. Brown & Yellow Taxicab 
Co.™ the shareholders dissolved a Kentucky corporation and re incor
porated in Tennessee, having transferred to the new corporation all of 
the assets of the first corporation. The transaction was admittedly 
designed to create federal diversity jurisdiction.30 The Court held, how
ever, that the transaction was complete and not collusive because the 
assignor corporation had been dissolved; unlike Miller & Lux and Lehigh 
Mining, there existed no assignor who had retained an interest in the 
claim.31 Conceptually, the problem in all three cases was identical, for 
the nondiverse transferors in each case would directly benefit from the 
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suit and would completely control the litigation. Nevertheless the con
ceptual istic focus on the completeness of the transfer itself in Black & 
White made the dissolution of the first corporation talismanic, allowing 
the shareholders, as had been attempted in Miller & Lux and Lehigh 
Aii-eiag, to shift the claim and the recovery of it from the right pocket 
to the left and create diversity in the process.32

•:J These maneuvers would be impossible under the present statutory grant of jurisdiction 
which makes a corporation, for diversity purposes, a citizen of any state in which it has been 
incorporated and of the state where it has its principal place of business, reversing the prior 
judicial theory' that a corporation w'as a citizen only of the state of incorporation. 28 U.S.C. 

1532(c) (1964). The Senate Committee on the Judiciary stated that the decision in Black 
& 117 ::e was symbolic of "the evil whereby a local institution, engaged in a local business and 
in many cases locally owned, is enabled to bring its litigation into the Federal courts simply 
because it has obtained a corporate charter from another State.” S. REP. No. 1830, 85th 
Cong., 2d Sess., in 2 U.S. Code Cong. & Ad. News 3099,3101-02 (1958).

« 276 U.S. at 524.
1 E.g., Ferrara v. Philadelphia Labs., Inc., 272 F. Supp. 1000, 1012 (D. Vt. 1967); Amar 

v. Garnier Enterprises, Inc., 41 F.R.D. 211, 216-1" (C.D. Cal. 1966); Steinberg v. Toro, 95 
F. Supp. 791, 797 (D.P.R. 1951).

35 Amar v. Garnier Enterprises, Inc., 41 F.R.D. 211, 216-17 (C.D. Cal. 1966).

Black & Whites exaggerated emphasis on the completeness of the 
transaction has been the source of much of the confusing lack of realism 
in the case law, especially in light of the Court’s statement that "the 
succession and transfer were actual, not feigned or merely colorable. In 
these circumstances, courts will not inquire into motives when deciding 
concerning their jurisdiction.”33 Black & White is a viable precedent 
:or the proposition that, once the transaction is considered real and actual 
between the parties, motive is irrelevant to the application of section 
1359.

In response to this unduly formalistic approach, another series of cases 
has articulated a third approach to section 1359. The cases began by 
limiting Black & White to a holding that motive is irrelevant only when 
rhe reality of the transfer is unquestionable. But when the completeness 
of the transaction is still at issue, an inquiry into motive is permissible to 
determine if the transaction was real.34 * Thus in spite of Black & White s 
holding that motive was irrelevant, and its total emphasis on the com
pleteness of the transaction itself, courts employing this rationale are still 
free to inquire into all the circumstances of the case. For example, one 
court found a transfer colorable and feigned partly on the basis of a long 
history of unsuccessful litigation in the state courts, the nominal plain
tiff’s total lack of knowledge about the suit, and a transfer of an interest 
barely satisfying the jurisdictional amount.30 These findings alone will 
not justify dismissal, however, for these courts, while allowing motive to 
weigh heavily in the inquiry into the reality of the transfer, still feel con
strained by the prior interpretation of section 1359 to hold that motive 
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will not in itself defeat jurisdiction. This approach has permitted courts 
to expand the concept of collusiveness beyond the bare form of the trans
action, reinterpreting it in the context of the entire litigation. Although 
the assignor may not have expressly retained an interest in his claim, his 
position under the circumstances may still suggest that he will directly 
benefit from the law suit and will never surrender control of it to his 
diverse assignee.36 37 A court which finds such an assignment "improper 
and collusive,” despite adequate consideration and the absence of fraud, 
is implicitly relying on the impropriety of the party’s motive to defeat 
diversity jurisdiction. Although they protest the irrelevancy of motive 
and make pro forma findings of "colorable” transactions, these courts 
are in reality holding that a transfer entirely motivated by the intent to 
create diversity is improper and collusive.

E.g., Amar v. Garnier Enterprises, Inc., 41 F.R.D. 211, 216-17 (C.D. Cal. 1966); 
Matthies v. Seymour Mfg. Co., 23 F.R.D. 64, 84 (D. Conn. 1958), rev’d on other grounds, 
270 F.2d 365 (2d Cir. 1959); Steinberg v. Toro, 95 F. Supp. 791, 797 (D.P.R. 1951). See 
also Cashman v. Amador & Sacramento Canal Co., 118 U.S. 58 (1886).

37 272 F. Supp. at 1008.
38 290 U.S. 179 (1933).
39 The Bullard case, though it was decided only a few years after Black & White, seems 

itself to have been decided by inquiring into the motives for a particular transfer. The Court 
determined that the agreement to transfer title to certain bonds to a nonresident bondholders' 
protective committee was not collusively made to invoke the jurisdiction of a federal court 
because "resort to litigation was not the principal thing in mind when it was being made." 
Id. at 190; see 272 F. Supp. at 1011.

40 [Tjhere is one asset Mr. Ferrara can lend to the Isabelles and that is his New Jersey 
citizenship. The Isabelles themselves could not have sued these defendants in this 
Court. It is clear, however, that suit here was discussed, and deemed a desirable 

The significance of the decision in Ferrara v. Philadelphia Labs., Inc., 
lies in its definition of "improper and collusive” in terms of motive. The 
court held that a transfer solely motivated by the purpose of creating 
diversity might be invalid under section 1359 in the absence of any mit
igating circumstances, and rejected the argument that validity under 
state law necessarily renders a transfer sufficiently "real” to satisfy the 
statute.31 In Bullard v. City of Cisco38 the Supreme Court had affirmed 
diversity jurisdiction over a claim transferrred in trust; thus the character 
of the transfer in Ferrara did not in itself require a finding of collusive
ness. But the Ferrara court regarded the transfer in trust as sufficiently 
suspicious to warrant an inquiry into motive, and distinguished Bullard 
by an analysis of comparative motives. In Bullard the trustees had other 
functions besides the bringing of suits, and hence the transfer in trust 
could be regarded as having other purposes than the creation of diversity 
for suit,39 while in Ferrara the court said it was patently obvious that the 
only motive for the transfer in trust was the creation of federal jurisdic
tion.40 By thus distinguishing Bullard, the Ferrara court elevated motive 
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from a factor in finding the transfer "colorable or feigned’’ to the single 
determinant of the "reality’’ of the transfer. The court based its deci
sion that the transfer was not real on a factual analysis of motive, not on 
a contractual or proprietary analysis of whether it was "colorable” or 
absolute.”41 Since it was patently obvious that there could be no reason 

for the transfer but the creation of diversity, that factual finding in itself 
made the transfer collusive and empowered a federal court to dismiss 
under section 1359. Moreover, by articulating a clear motive test,42 the 
Ferrara court in effect placed a burden on the plaintiff to show other 
reasons for the transfer to him besides the use of his diverse citizenship 
to gain access to a federal court by those parties who are really interested 
in the outcome of the litigation.43

c( urse by their attorney. One of the duties of Ferrara as trustee under the agreements 
was to bring suit against these defendants. But, prior to the final execution of those 
instruments, state court actions against all these defendants had already been com
menced by the Isabelles; where else but the federal court was the trustee to bring the 
suit he was directed to institute?

272 F. Supp. at 1012.
41 See notes 24-28 supra and accompanying text.

This motive test is similar to the inquiry district courts make when they are confronted 
with a plaintiff who has recently moved into a new state and is alleging diversity jurisdiction. 
The federal courts have required such a plaintiff to showr that he has established "domicile” 
in the new state by proving residence and his intention to remain there indefinitely and not 
to return to his former residence. Sun Printing & Publishing Ass’n v. Edwards, 194 U.S. 
3”, 383 (1904); Shreveport Long Leaf Lumber Co. v. Wilson, 38 F. Supp. 629 (W.D. La. 
1941); see C. Wright, Federal Courts 74-75 (1963). In such a situation the court in
quires into plaintiff’s motive for relocating, denying jurisdiction to the plaintiff who has gone 
to the new state temporarily in order to create diversity for entrance to a federal court. E.g., 

ien v. Broce Constr. Co., 357 F.2d 242 (10th Cir. 1966); Stine v. Moore, 213 F.2d 446, 
118 'th Cir. 1954); Dosset v. Davis, 29 F. Supp. 483 (E.D. Tenn. 1959). Compare Wil
iams v. Osenton, 232 U.S. 619 (1914), with Morris v. Gilmer, 129 U.S. 315 (1889). Per
haps, as one student commentator has suggested, a similar inquiry should be imperative in the 
apph arion of § 1359. See Note, Appointment of Non-Resident Administrators, supra note 
10, at 883-84.

The American Law Institute has proposed legislation to replace present § 1359 which 
would require a federal court to dismiss whenever it finds that one of the motives for the 
transter of a particular claim was the creation of diversity jurisdiction. ALI STUDY OF THE 
Division of Jurisdiction Between State and Federal Courts § 1309(b) (Apr. 
1 : Tentative Draft No. 2). The statute would completely reverse much of the present
saw law by requiring a district court to dismiss as soon as it found that one of the purposes 
tor an a<senment was to gain access to federal courts, even though the plaintiff had paid 
full consideration for his claim and his nonresident assignor retained no interest in the law
suit.

hee Note, Appointment of Non-Resident Administrators, supra note 10, at 881-83.
44 Act of Mar. 3, 1911, ch. 231, § 37, 36 Stat. 1098; see note 28 supra.

Such an approach has historic justification in the early case law and in 
rhe congressional intent articulated in section 1359 and its predecessors. 
The predecessor of present section 1359 required a federal court to dis
miss "any suit which did not really and substantially involve a dispute or 
controversy properly within the jurisdiction of said . . . court.”44 Early 
cases holding that a "colorable or feigned” transfer defeated diversity 
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jurisdiction were in effect finding that the dispute was not "really and 
substantially” between citizens of different states.45 Since the revision 
of the Code expressly made no changes in this policy,40 it would seem 
that the present section 1359 should be similarly interpreted. As the 
Ferrara court reasoned,4' to permit a plaintiff such as Ferrara to sue is 
to allow one ingenious party to force a federal court to hear a case beyond 
its jurisdiction because it does not involve a case or controversy between 
citizens of different states.48 If the federal courts are to protect the limits 
of their jurisdiction, they must adopt the Ferrara court’s motive test, for 
the analysis which centers on a "colorable or feigned” transaction has 
often been ineffective in dealing with the most blatant forum-shopping.49 
The articulation of such a test would make a highly confusing area less 
complex, and would deter counsel from trying to create diversity by a 
transaction which cannot be justified to a court aided in its jurisdictional 
fact finding by the broad federal discovery procedures.50 The impetus 
for such a test should come from an awareness of the significance of Erie 
R.R. v. T omp kins'"1 and the cases which have followed it in attempting 
to frustrate counsel’s attempt to use diversity to "forum-shop.”52 This 
judicial attitude seems especially appropriate when proposals are being 
made to limit drastically the grant of diversity jurisdiction53 and when 
the expansion of federal question jurisdiction54 and the near avalanche 

45 See, e.g., Cashman v. Amador & Sacramento Canal Co., 118 U.S. 58, 61 (1886); Farm
ington v. Pillsbury, 114 U.S. 138, 145 (1885); Williams v. Nottawa, 104 U.S. 209, 210-11 
(1881).

46 See Reviser’s Notes, 28 U.S.C. § 1359. The Reviser eliminated the provision requiring 
a district court to dismiss any case not "really and substantially involving a controversy within 
the jurisdiction” presumably because he thought it too well settled that any federal court would 
dismiss when that fact was brought to its attention or on its own motion. In light of the case 
law, the elimination of the phrase was unfortunate; its retention might have made the policy 
of § 1359 more apparent. The revision of the Judicial Code is always construed not to change 
the preexisting case law unless a change is expressly set forth. Fourco Glass Co. v. Trans
mirra Prods. Corp., 352 U.S. 222, 227 (1957); see Caribbean Mills v. Kramer, 392 F.2d 
387, 391 (5th Cir. 1968).

47 272 F. Supp. at 1015.
48 See Lehigh Mining & Mfg. Co. v. Kelly, 160 U.S. 327, 343 (1895).
49 See, e.g., notes 15-23 supra and accompanying text.
50 See Fed. R. Civ. P. 26-37.
51 304 U.S. 64 (1938).
52 See note 10 supra and accompanying text.
53 The legislation proposed by the American Law Institute would supposedly reduce the 

number of diversity cases heard by the federal courts by about 50%. See ALI Study, supra 
note 15, app. B, at 119.

54 5’é’i, e.g., Baker v. Carr, 369 U.S. 186 (1962). By holding that federal courts had 
jurisdiction to hear the constitutional claims of citizens allegedly denied their right to vote 
by malapportionment of state legislative districts, the Court forced the federal courts, includ
ing itself, to pass on the constitutionality of the legislative districts of all fifty states. Id. at 
269 (Frankfurter, J., dissenting). The statistical evidence needed to support or deny a denial 
of one man-one vote is sometimes overwhelming and always time-consuming. Similarly, a
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of habeas corpus petitions50 threaten to overwhelm the federal judiciary.06 
Section 1559 should be used, as it was in Ferrara, to send back to the state 
courrs the manufactured diversity case and to allow the federal courts to 
utilize their judicial resources in areas within their special competence as 
federal courts.01

1 42 U.S.C. §§ 1401-36 (1964). For a discussion of the history and development 
of public housing in the United States, see Note, The Public Housing Administration and 
Discrimination in Federally Assisted Low-Rent Housing, 64 MICH. L. REV. 871, 873-75

1 . Since its inception the program has been the subject of constant criticism. See,
c.?., Ellickson, Government Housing Assistance to the Poor, 76 YALE L.J. 508 (1967); 
Friedman, Public Housing and the Poor: An Overview, 54 CALIF. L. Rev. 642 (1966).

2 42 U.S.G § 1401 (1964).
Two years earlier, the Sixth Circuit had held that the federal government may not 

constitutionally exercise its powers of eminent domain to obtain land for low-rent public 
h ¡sing. United States v. Certain Lands, 78 F.2d 684 (6th Cir.), dismissed on motion of 
the Solicitor General, 294 U.S. 735 (1935). The court admitted that art. I, § 8 gives Con
gress the power to levy taxes and expend revenue for the 'general Welfare,” but it denied 
that the condemnation of land for public housing is a "public use” for which tax funds may 
be p nt: The taking of one citizen’s property for the purpose of improving it and selling 
or lea ing it to another ... is not . . . within the scope of the powers of the federal govern
ment” Id. at 688.

:ew federal courts have passed on de facto segregation in the public schools and one case 
recently showed the immense amount of statistical evidence needed to show the deleterious 
effects of segregation. Hobson v. Hansen, 269 F. Supp. 401 (D.D.C. 1967).

55 In fiscal year 1962, there were 1,523 such petitions filed in all the federal courts; in 
1965, 5,”86. Professor Wright estimates that prisoner applications of all types represent 
12 ■' of all civil cases in the district courts. Wright, The Federal Courts—A Century After 
Appomattox, 52 A.B.A.J. 742, 747 (1966).

See generally id.
" The goal must be not to get cases out of federal courts, but to get out of federal courts 

the cases that do not belong there.” Id. at 767.

ILLEGITIMACY: A LEGITIMATE BASIS FOR EXCLUSION

FROM PUBLIC HOUSING?

Thomas v. Housing Authority (E.D. Ark. 1967)

Congress first provided for low-rent public housing in the United 
States Housing Act of 1937,1 whose stated policy was "to remedy the 
unsafe and insanitary housing conditions and the acute shortage of de
cent. safe, and sanitary dwellings for families of low income . . . that are 
injurious to the health, safety, and morals of the citizens of the Nation.”2 
Fearing, perhaps, that the federal government could not constitutionally 
enter into low-rent housing and slum-clearance projects,3 Congress gave 
state and local authorities broad powers to administer such programs 
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with federal funds.4 One problem which immediately and persistently 
confronted the local officials was the high incidence of illegitimacy 
which prevails among those of low income.5 6 As a result, a number of 
public housing authorities presently have regulations that exclude from 
their projects families which qualify in terms of income but have ille
gitimate children? Such regulations present significant constitutional 
issues and have recently been challenged in two courts, one federal and 
one municipal.7 8 9 10

4 Federal control over the local administrators is mixed with the granting of broad powers
to the local authorities: ''It is the policy of the United States to vest in the local public hous
ing agencies the maximum amount of responsibility in the administration of the low-rent 
housing program, including responsibility for the establishment of rents and eligibility re
quirements (subject to the approval of the [Federal] Authority) . . . .” 42 U.S.C. § 1401
(1964). See Rosen, Tenants’ Rights in Public Housing, in HOUSING FOR THE POOR: 
RIGHTS & Remedies 154, 159-62 (N.Y.U. School of Law, Project on Social Welfare Law, 
Supp. I, 1967).

In practice, however, this control is minimal, since the Housing Assistance Administra
tion of the Department of Housing and Urban Development "rarely exercises its limited 
powers and acts only in instances of a clear violation of the Act.” Id. at 161-62. See also 
Cahn & Cahn, The New Sovereign Immunity, 81 HARV. L. Rev. 929, 964-69 (1968 ; 
Friedman, supra note 1, at 647-48.

5 See, e.g., Brief for Plaintiff at 26, Thomas v. Housing Authority, 282 F. Supp. 575 
(E.D. Ark. 1967) [hereinafter cited as Brief for Plaintiff], which noted that 1962 statistics 
for the District of Columbia showed that "the reported illegitimacy rate drops sharply in 
the middle and upper income brackets but totals 38.2% of all live births among families 
with an income below $4000 per annum.” Furthermore, during 1965, 89% of the illegit
imate births in Richmond, Virginia, occurred in low-income areas of the city; within those 
areas, 31.1% of all births were illegitimate. Richmond Redevelopment and Housing Au
thority v. Arrington, Nos. A-9696, A-9697, A-9698, A-9699, A-9909, A-9910 (Richmond. 
Va., L. & Eq. Ct., July 27, 1967), at 3.

6 States in which housing authorities with illegitimacy regulations exist are Alabama, 
Arkansas, Connecticut, Delaware, Kansas, Maryland, Michigan, New Jersey, New York, 
North Carolina, Oregon, Pennsylvania, and Virginia. Rosen, supra note 4, at 227 n.170.

7 Thomas v. Housing Authority, 282 F. Supp. 575 (E.D. Ark. 1967); Richmond Re
development and Housing Authority v. Arrington, Nos. A-9696, A-9697, A-9698, A-9699, 
A-9909, A-9910 (Richmond, Va., L. & Eq. Ct., July 27, 1967).

8 282 F. Supp. 575 (E.D. Ark. 1967).
9 Plaintiffs in Thomas were two women whose applications for admission to public 

housing projects were denied because they were the mothers of illegitimate children. Id. 
at 577.

10 Brief for Plaintiff at 12, citing Peters v. Housing Authority, 9 Misc. 2d 942, 128 
N.Y.S.2d 224 (Sup. Ct. 1953), modified, 283 App. Div. 801, 128 N.Y.S.2d 712, rev’d on 
other grounds, 307 N.Y. 519, 121 N.E.2d 529 (1954).

11 Ark. Stat. Ann. § 19-3004 (1956) ("public body corporate and politic”).

Thomas v. Housing Authority*  was a class action questioning the 
validity of a Little Rock Public Housing Authority regulation which 
permitted the rejection of applicants or the eviction of tenants if any 
member of the family had a single illegitimate child? Plaintiffs recog
nized that they had no inherent right to low-rent public housing,1" but 
claimed that the defendant Housing Authority, as a governmental body,11 
may not elect to provide such bounty and then act arbitrarily or capri
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ciously in excluding or evicting tenants.12 They contended further that 
rhe regulation was inconsistent with the legislative policy behind low- 
rent housing1' because it excluded from the program those who needed 
its benefits most.11 14 Finally, they argued that the criterion of illegiti
macy was irrational and cited substantial sociological evidence demon
scat: ny that illegitimacy is not necessarily inconsistent with an other- 
vise normal, healthy life for both child and parent.11’ For all these 
reasons, plaintiffs concluded that the policy was violative of the equal 
protection clause of the fourteenth amendment.16 *

--Brief for Plaintiff at 11-14; see, e.g., Housing Authority v. Cordova, 130 Cal. App. 
2d 883, 2~9 P.2d 215 (1955), cert, denied, 350 U.S. 969 (1956); Kutcher v. Housing Au- 
rh rity. 20 N.J. 181, 119 A.2d 1 (1955). In Cordova the court stated:

We believe it fairly obvious that a public body, a housing authority as here, does 
not possess the same freedom of action as a private landlord, who is at liberty to 
select his tenants as he pleases, and in the absence of a letting for a prescribed term, 
may terminate their tenancy either without any reason or for any reason regardless 

: how arbitrary or unreasonable it may be.
1 ■) Cai. App. 2d at 885, 279 P.2d at 216. But see Housing Authority v. Turner, 201 Pa. 
Super. 62, 191 A.2d 869 (1963).

I:: See note 2 supra and accompanying text.
14 Brief for Plaintiff at 27.
'■'■Id. at 2~-28, citing Cal. State Dep't of Social Welfare, 80 Unmarried Moth

ers Who Kept Their Babies, and Community Council of Greater New York, 
Experiences of the Unwed Mother as a Parent, summarized in Children, Jan.- 
Ek: , 1966, at 37. These studies purported to show that a majority of unwed mothers sub
sequent;. marry, have stable marriages, and care for their children adequately.

™\d. at 31.
n 282 F. Supp. at 580.
:' The Thomas case has been cited as support for the proposition that illegitimacy, stand

ing i.i ?c. is an unconstitutional basis for classification. Rosen, supra note 4, at 233. In 
discussing the issue of ’’arbitrariness,” however, the court relied not only upon cases pre- 
senting a constitutional equal protection argument, but also upon statutory and administra
tive ’..iw materials. 282 F. Supp. at 579. The court made no attempt to distinguish 
between the two types of arguments and did not indicate the controlling legal theory, finding 
simply that the regulations were "arbitrary.”

Whether the fourteenth amendment forbids the selection or eviction of public housing 
tenants on the basis of illegitimacy is not yet clearly settled. Cases raising such issues are 

: n mooted by housing authorities which withdraw eviction notices or reverse earlier 
findings of ineligibility in order to avoid having the regulations tested in court. Lewis v. 
Public Housing Authority, Civil No. CA-67-106 (N.D. Ala., June 2, 1967) (eviction notice 
withdrawn; case dismissed on grounds of mootness); Strawder v. Housing Authority, Index 
N OO212-6’' (N.Y. Sup. Ct., Mar. 14, 1967) (applicant found eligible after suit brought); 
see Cahn & Cahn, supra note 4, at 968.

Interestingly, courts have not hesitated to strike down, on varying grounds, other classi- 
fkations bearing no reasonable relation to the purpose of public housing. The so-called 
"Gwinn Amendment,” a McCarthy era provision, provided that no public housing project 
could accommodate members of subversive groups and took the form of a rider to the

The Thomas court accepted plaintiffs’ argument, holding that the 
regulation was arbitrary, capricious, and in "general disharmony with 
the spirit and aim of the low-rent housing program.”1* There is some 
ambiguity, however, as to whether the case was decided on constitutional 
¿rounds or on the basis of statutory construction.1' The court chose to 
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blur this distinction and carefully limited its holding to the exact facts 
before it, stating that although neither the federal nor state statutes 
themselves deal specifically with the "character, reputation and morals 
of tenants or prospective tenants,”* 19 the Authority must have the power 
to prescribe "reasonable criteria” for selection and eviction in order to 
preserve the orderly administration of the projects and to prevent a re
creation of the very slum atmosphere that the program is intended to 
eradicate.20 In a rather equivocal conclusion, the court held that illegit
imacy by itself is too narrow a basis for eviction or rejection, but illegit
imacy coupled with additional moral or behavioral criteria may support 
a valid finding of ineligibility.21 22

Independent Offices Appropriation Acts. Act of July 5, 1952, ch. 578, 66 Stat. 403; Act 
of July 31, 1953, ch. 302, 67 Stat. 307. In subsequent decisions, courts intimated that 
the possibility of subversion is not a reasonable basis upon which to make selection of tenants 
for public housing, holding variously that the statute was:

(a) unenforceable to the extent that it disqualified members of organizations not in
cluded in the Attorney General’s list: Rudder v. United States, 96 U.S. App. D.C. 329, 226 
F.2d 51 (1955); Kutcher v. Housing Authority, 20 N.J. 181, 119 A.2d 1 (1955); and

(b) unconstitutional as creating a condition to public housing which violated first amend
ment freedoms of speech and assembly: Housing Authority v. Blackman, 4 Ill. 2d 319, 122 
N.E.2d 522 (1954); Lawson v. Housing Authority, 270 Wis. 269, 70 N.W.2d 605, cert, 
denied, 350 U.S. 882 (1955). The Gwinn Amendment cases provoked widespread criti
cism. See, e.g., Note, Denial of Federally Aided Housing to Members of Organizations 
on the Attorney General’s List, 69 Harv. L. REV. 551 (1956); Note, The Guinn Amend
ment: Practical and Constitutional Problems in Its Enforcement, 104 U. PA. L. REV. 694 
(1956); 44 Geo. L.J. 330 (1956).

19 282 F. Supp. at 580.
20 Id.', see Friedman, supra note 1, at 666.
21 The prohibition of the present policy is absolute. It makes no distinction between 

the unwed mother with one illegitimate child and the unwed mother with ten of such 
children; it does not take into account the circumstances of the illegitimate birth or 
births, the age, knowledge, training or experience of the mother, or the possibility 
or likelihood of future illegitimate births. It completely overlooks the possibility 
that the mother has reformed, or that if placed in better surrounding she may lead a 
more conventional life.

282 F. Supp. at 580.
Thus, while the court was willing to give "some evidentiary or presumptive effect to the 
presence of illegitimate children in a family group,” it refused to uphold this factor alone 
as the automatic basis for exclusion or eviction. Id. at 581.

22 Nos. A-9696, A-9697, A-9698, A-9699, A-9909, A-9910 (Richmond, Va, L. & Eq. 
Ct, July 27, 1967) [hereinafter cited as Arrington]. The court’s opinion consisted of a 
letter sent from the judge to the lawyers involved in the case.

In Richmond Redevelopment and Housing Authority v. Arrington?1 
six tenants were notified that their leases were being terminated solely 
for violation of the Authority’s illegitimacy policy, which permitted the 
admission of parents with any number of illegitimate children into 
Richmond housing projects but required eviction if another child were 
born into the family out of wedlock. Anyone who had no illegitimate 
children when admitted was allowed one illegitimate birth; after the 
second, the family was forced to leave. In an eviction proceeding 
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brought by the city’s housing authority, the Richmond Law and Equity 
Court held that the illegitimacy criterion was a reasonable regulation 
in light of Virginia’s legislative policy and that the plaintiff-landlord 
had a right to regain possession of the premises.23

-: at 5-~. The court specifically based its decision upon construction of the Virginia
statute. It disavowed any intention of deciding "federal” (presumably constitutional) issues. 
L/ at 3. Nonetheless, the reasoning of the court could easily be converted into a constitu
tional argument.

The classic formulation in the determination of whether a particular classification is 
valid under the equal protection clause of the fourteenth amendment was set forth by the 
Supreme Court in Gulf, Colo. & S.F. Ry. v. Ellis\ "[T]he attempted classification . . . must 
always rest upon some difference which bears a reasonable and just relation to the act in 
respect to which the classification is proposed, and can never be made arbitrarily and without 
any such basis.” 165 U.S. 150, 155 (1897). See Harper v. Board of Educ., 383 U.S. 663, 

< "0 (1966); Brown v. Board of Educ., 347 U.S. 483, 494-95 (1954). The reasoning behind 
the Arrington court’s finding that a regulation based on illegitimacy is not an irrational or 
ar: :trary criterion on which to base selection and eviction of tenants in public housing may 
therefore be relevant in a constitutional context.

-4 Arrington at 5-7. In the court’s mind, excessive illegitimacy appeared presumptive 
of "sexual promiscuity and on-premises prostitution.” Id. at 6.

25 Id. at 6-7.
Mid. at 4.
27 E.g., Brand v. Housing Authority, 120 F.2d 786 (7th Cir. 1941); Walton v. City of 

Phoenix, 69 Ariz. 26, 208 P.2d 309 (1949).
2s Arrington at 4.

The Arrington court did not accept the reasoning of Thomas that 
such regulations are inconsistent with the purposes of public housing. 
Stating that the goals of public housing in Virginia are the eradication 
of slums and the establishment of 'modern standard living accommoda
tions,’’ the court held that condonation of excessive illegitimacy would 
retard these goals and that the classification was therefore just and rea
sonable.24 The court distinguished the case from Thomas by pointing 
out that the Richmond regulation—which, in effect, gave everyone a 
second chance—was more lenient than that of the Little Rock Authority. 
This factor, the court believed, overcame any taint of arbitrariness.20

Defendants in Arrington also claimed that they had been denied 
due process because they were neither given a written reason for eviction 
nor granted a hearing.20 * * The court followed an early line of cases which 
viewed public housing authorities in the same light as ordinary private 
landlords,2' who are not bound by due process requirements in evicting 
a tenant; it therefore found that a hearing was unnecessary: "no condi
tional or qualifying language modified . . . [the] clear expression in the 
lease” that fifteen days’ notice was the only prerequisite for eviction.28 
In so holding, the court acknowledged, but refused to follow, the modern 
trend of cases which have given increased recognition to the public na
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ture of a government landlord and have condemned the arbitrary or 
capricious selection and eviction of tenants.29 30 31 32 33 34 35 *

29 Eg., Thomas v. Housing Authority, 282 F. Supp. 575, 579 (E.D. Ark. 1967); Housing 
Authority v. Cordova, 130 Cal. App. 2d 883, 886, 279 P.2d 215, 216 (1955), cert, denied, 
350 U.S. 969 (1956); Vinson v. Housing Authority, 29 App. Div. 2d 338, 288 N.Y.S.2d 159 
(1968).

30 See notes 17 & 18 supra and accompanying text.
31 42 U.S.C. § 1401 (1964); see note 2 supra and accompanying text.
32 The court implies that fear of refusal by housing authorities to admit an applicant 

into public housing or fear of eviction from public housing might reduce the propensity to 
engage in illicit sexual relations. Arrington at 7.

33 For a discussion of the theory that ghetto women seek fulfillment in the birth of 
children to fill the void created by poverty, see Coles, Children of the Ghetto, HARPERS, 
Sept. 1967, at 16, 20-21; Washington Post, Sept. 24, 1967, § B, at 1, col. 5; cf. Krause, 
Equal Protection for the Illegitimate, 65 MICH L. REV. 477, 492 (1967) (fear of discrimina
tory treatment of illegitimate children under public welfare laws no deterrent to illegitimacy).

34 Thomas v. Housing Authority, 282 F. Supp. 575, 580 (E.D. Ark. 1967); see Friedman, 
supra note 1, at 661, 667.

35 There seems to be no evidence that sexual promiscuity and prostitution will automat
ically spread in the housing development because of the presence of a woman with illegitimate 
children, nor is there evidence that a tenant’s right to quiet enjoyment will suffer. See Rosen, 
supra note 4, at 237.

30 See, e.g., M. Harrington, The Other America 132 (Penguin ed. 1963); W. 
Whyte, Street Corner Society 254, 256 (2d ed. 1955).

37 Courts and governmental agencies have come to the same conclusion as the Thomas

It must be noted that, despite its greater leniency, the Richmond 
regulation still allowed eviction solely on the basis of illegitimacy— 
exactly what the Thomas case held to be an arbitrary classification.’' 
In order to determine whether illegitimacy alone is a reasonable classifi
cation, the purposes of public housing must be reconsidered.

Public housing was instituted to cure those unacceptable living 
conditions which undermine the physical and moral health of the poor. ’1 
The Arrington court assumed that the Virginia regulation would pro
mote this goal by acting as a deterrent to future impropriety and en
couraging "moral” behavior.32 Nevertheless, it is at least questionable 
whether any housing regulation can effectively deter illegitimacy.'1 
Furthermore, while the rights of other tenants and the orderly admin
istration of public housing must always be considered,34 at least one 
commentator has noted the absence of any statistics showing that the 
admission and continued occupancy of families with illegitimate chil
dren has a deleterious effect on these rights.35 The goal of rehabilitating 
the poor will not be fulfilled by sending people back to the ghettos; 
indeed, there is evidence that, at least in the long run, socially undesirable 
behavior may be eliminated in an atmosphere of decent living condi
tions/’6 This is not to say that illegitimacy is irrelevant in the selection 
or eviction of tenants, but merely, as the Thomas court recognized, that 
it should not be sufficient in and of itself.37
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In repudiating defendants’ right to a hearing, the Arrington court 
misconstrued the role of the public landlord and probably violated the 
principles of due process. Although the Supreme Court has never 
directly ruled on the issue,38 courts in analagous situations have deter
mined that a hearing is necessary in "adjudicatory”—as opposed to 
’rulemaking”—situations.39 The rationale behind such holdings was 

expressed by one court as follows: "The possibility of arbitrary action 
is not excluded by the existence of reasonable regulations. There may 
be arbitrary application of the rule to the facts of a particular case. 
Indeed, that result is well nigh inevitable when the Board hears only 
one side of the issue.”40 The need for a full hearing to assure correct 

c >urt in other public welfare contexts. A Louisiana rule cutting off aid to needy children 
upon the birth of illegitimate children was struck down by the Department of Health, 
Education, and Welfare. Reich, Individual Rights and Social Welfare: The Emerging Legal 
Lsues, ~A Yale L.J. 1245, 1247 (1965). A federal district court faced a similar issue in 
Smah : King, holding that Alabama's "substitute father” regulation, which terminated aid 
to cepcndent children because of sexual misbehavior by the mother, was based upon an 
arbitrary and irrational classification in violation of the equal protection clause of the 
.’ourteenth amendment. 277 F. Supp. 31 (M.D. Ala. 1967). In addition, the regulation 
was found to be inconsistent with the intention of both state and federal statutes to provide 
financial assistance to needy children who are deprived of the support and care of one of their 
parents. On appeal, the Supreme Court affirmed, agreeing with the district court that the 
regulation violated the purpose of the Aid to Families "With Dependent Children Program. 
Ti e nsritutional equal protection argument, however, was considered only by Mr. Justice 
Douglas, who, in a concurring opinion, held that ’’the immorality of the mother has no 
rational connection with the need of her children under any welfare program.” King v. Smith, 

U.S.L.W. 4’03 (U.S. June 17, 1968). See generally Krause, supra note 33, at 480-82.
Moreover, the Supreme Court clearly indicated the direction it is taking when it recently 

struck down as an irrational and arbitrary classification violative of the fourteenth amend- 
ment a Louisiana statute forbidding negligence suits by mothers for the wrongful death of 
their legitimate children and suits by illegitimate children for the wrongful death of their 
mothers. Levy v. Louisiana, 36 U.S.L.W. 4458 (U.S. May 20, 1968).

' In Thorpe v. Housing Authority, the Supreme Court had an opportunity to decide 
whether cue process compelled a public housing authority to inform a tenant of the reasons 
tor his eviction and to grant him a hearing. 386 U.S. 670 (1967) (per curiam). Rather 
than face the issue squarely, the Court relied upon a circular issued by the Housing Assistance 
Administration of the Department of Housing and Urban Development. The circular stated: 
"Since this is a federally assisted program, we believe it is essential that no tenant be given 
notice to vacate without being told by the Local Authority, in a private conference or other 
appropriate manner, the reasons for eviction, and given an opportunity to make such reply 

■ ' explanation as he may wish.” Id. at 672, quoting HUD Circular, Terminations of 
Tenancy in Lou-Rent Projects (Feb. 7, 1967). The Court vacated an eviction judgment 
at i remanded the case to be considered "in light of” the circular. Id. at 673-74. Concur- 
nng. Mr. Justice Douglas questioned the legal weight of the circular, observing that it ’’may 
be no more than a press release.” Id. at 678. On remand, the North Carolina Supreme 
( ourt held that the circular had no prospective application and therefore did not apply to 
the Thorpe case. Thorpe v. Housing Authority, 271 N.C. 468, 157 S.E.2d 147 (1967), 
cert, granted, 390 U.S. 942 (1968) (No. 1003).

’5::. e.g., Greene v. McElroy, 360 U.S. 4’4 (1959) (employee dismissed after revoca- 
’• n of sec irity clearance); Dixon v. Board of Educ., 294 F.2d 150 (5th Cir.), cert, denied, 
' ' U.S. 930 (1961) (students dismissed from tax-supported university). See generally, 1 
K. Davis, Administrative Law § 7.02 (1958).

‘"Dixon v. Board of Educ., 294 F.2d 150, 157, cert, denied, 368 U.S. 930 (1961).
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decisions is even more compelling in the public housing context because 
of the disastrous results of an eviction, both on the evicted tenant, 
whose label as "undesirable” will probably prevent him from gaining 
admittance into any other housing project in the future, and on the 
remaining tenants, whose suspicion and fear of both the authorities 
and each other will be greatly increased by indiscriminate evictions?1

As a means of avoiding these weighty policy considerations, courts 
often argue that such welfare benefits as tenancy in public housing are 
not "rights” but mere "privileges,” the withholding of which does not 
entitle one to a hearing?2 Even if one insists upon adhering to this 
nebulous distinction,41 42 43 however, support for the proposition that a ten
ant must be given a hearing before being evicted from public housing 
may be found by analogizing to the license area. The issuance of a 
license is deemed a "privilege,” and thus does not require a hearing; 
revocation of a license, on the other hand, entitles the licensee to a hear
ing, since, once acquired, the privilege is deemed a quasi-property right 
protected by due process requirements.44

41 See Note, Public Landlords and Private Tenants: The Eviction of ’'Undesirables" From 
Public Housing, 77 Yale L.J. 988, 990-92 (1968).

42 Cf. Flemming v. Nestor, 363 U.S. 603, 611 (I960). See generally 1 K. Davis, 
supra note 39, § 7.12.

43 See Note, Public Landlords, supra note 41, at 997-98.
44 See, e.g., Hecht v. Monaghan, 307 N.Y. 461, 121 N.E.2d 421 (1954) (revocation of 

taxi driver’s license); House of Tobacco, Inc. v. Calvert, 394 S.E.2d 654 (Texas 1965) 
(revocation of license to sell tobacco wholesale).

45 See Burrus & Fessler, Constitutional Due Process Hearing Requirements in the Ad
ministration of Public Assistance: The District of Columbia Experience, 16 Am. U.L. REV. 
199, 208-09 (1967). The Thomas court itself implies that it would support a distinction 
between applicants’ and tenants’ rights to a hearing by stressing its greater general concern 
for tenants: "In its capacity as a public landlord the Authority is, of course, concerned with 
the orderly and efficient administration of the facilities, and that particular concern may be 
directed more at families which have been admitted to the facilities than at families who are 
applying for initial admission.” Thomas v. Housing Authority, 282 F. Supp. 575, 580 
n.3 (E.D. Ark. 1967).

4cSee Rosen, supra note 4, at 172.
47 For a discussion of the various forms such a hearing might take, see Note, Public 

Landlords, supra note 41, at 1001-06.

Extension of this distinction to the public housing field would mean 
that those being evicted from public housing could demand a hearing, 
while initial applicants (as in Thomas) could not.45 This may be the 
only rational solution. So many people seek public housing that govern
ment would be brought to a virtual standstill if it had to grant a hearing 
to each unsuccessful applicant. The result would be to inhibit imple
mentation of the public policy in favor of supplying such housing to 
deserving applicants as rapidly as possible.46 47

If a hearing4' before eviction is in fact required by due process, the 
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defense used in Arrington would no longer be available. To argue that 
rhe absence of a hearing provision in the lease constitutes an implied 
waiver of that right may well be to rely upon an unconstitutional condi
tion to residence in a public housing project.4 s

1 279 F. Supp. 101 (D.D.C. 1968) (Holtzoff, J.).

The rules applicable to landlord and tenants in public housing pro
jects have not yet been fully delineated by the courts. With their in
creasing importance in our society,1' however, much litigation is certain 
to follow. Whatever specific guidelines are finally laid down, it seems 
clear that Thomas, rather than Arrington, will be used as a prototype 
by all courts which recognize their duty to protect private tenants from 
arbitrary actions by a truly public landlord bound by the requirements 
of due process.

4''The doctrine of "unconstitutional conditions" rose to prominence in a Supreme Court 
case holding that a state could not constitutionally condition use of its highways upon 
acceptance by a foreign corporation of common carrier status. Frost & Frost Trucking Co. 
v. Ra/road Comm’n, 271 U.S. 583 (1926). The doctrine gradually moved into the public 

■ /•are area, but has followed an inconsistent pattern. Compare Flemming v. Nestor, 363 
U.S. 03 (I960) (termination of social security benefits to deported aliens upheld), with 
Sherbert v. Verner, 374 U.S. 398 (1963) (denial of unemployment compensation because 
applicant's religion prevented work on Saturdays held unconstitutional condition).

The t.’ O cases specifically arising in a public housing context were Gwinn Amendment 
cases v. hi. h declared the requirement of filing certificates of nonmembership in subversive 
organizations to be unconstitutional conditions to residence in public housing projects, i.e., 

• . iative of first amendment freedoms of speech and assembly. Housing Authority v. Black
man, 4 Ill. 2d 319, 122 N.E.2d 522 (1954); Lawson v. Housing Authority, 270 Wis. 269, 
"0 N.W.2d 605, cert, denied, 350 U.S. 882 (1955); see Vinson v. Housing Authority, 29 App. 
Div. 2d 338, 288 N.Y.S.2d 159 (1968); note 18 supra. See generally O’Neil, Unconstitu- 
:: -’:ai Conditions: Welfare Benefits with Strings Attached, 54 CALIF. L. Rev. 433 (1966).

’ ’ At the end of 1965, more than one percent of the people in the United States were 
living in federally assisted public housing. Rosen, supra note 4, at 154 n.l.

CONVERSION AS A REMEDY FOR INJURIOUS

PUBLICATION-NEW CHALLENGE TO THE

New York Times DOCTRINE?

Dodd v. Pearson (D.D.C. 1968)

Implicit in the first amendment is the principle that a viable democ
racy can best be maintained through uninhibited surveillance by its 
citizens. Judicial reluctance to impose upon the press liability arising 
from the discussion or criticism of public officials has given effect to this 
principle. In Dodd v. Pearson,1 however, the court found that certain 
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property rights of a public official outweighed the press’ interest in 
obtaining and publishing incriminating information.

Senator Thomas J. Dodd sued noted columnists Drew Pearson and 
Jack Anderson for conversion stemming from the publication by defend
ants of information relating to plaintiff’s misconduct as a public official, 
information which they knew had been unlawfully obtained from Dodd’s 
office.2 Granting plaintiff a partial summary judgment on the issue of 
liability,3 the court maintained that freedom of the press did not confer 
immunity from liability for a conversion committed in the gathering of 
information for use in publication.4 5

2 The court found that several former employees of the Senator had surreptitiously entered 
his office, removed documents from his files, made copies of them, replaced the originals, 
and then turned the copies over to defendant Anderson, who was ’’aware of the manner in 
which the copies had been obtained.” Id. at 102.

3 The issue of damages has not been tried. The Court of Appeals for the District of 
Columbia Circuit granted plaintiff’s motion for an interlocutory appeal pursuant to 28 U.S.C. 
§ 1292(b) on the issue of liability. Dodd v. Pearson, Misc. No. 3205 (D.C. Cir., filed Mar. 
19, 1968).

4 Plaintiff argued in the alternative that liability should be predicated on a violation of 
his right of privacy. The court rejected this contention on the ground that plaintiff’s position 
as a public official precluded his recovery. See Bernstein v. National Broadcasting Co., 129 
F. Supp. 817 (D.D.C. 1955), aff’d, 98 U.S. App. D.C. 112, 232 F.2d 369 (1956).

In a previous case involving substantially similar facts, the same court denied a motion 
for a preliminary injunction. Liberty Lobby, Inc. v. Pearson, 261 F. Supp. 726 (D.D.C. 
1967), aff’d, 390 F.2d 489 (D.C. Cir. 1968). The Dodd court distinguished Liberty Lobby 
on the ground that injunctive relief would constitute a constitutionally prohibited prior re
straint on publication, while damages did not fall within this constitutionally protected sphere. 
279 F. Supp. at 103.

5 2 T. Cooley, Torts 859 (3d ed. 1906).
6 See Thompson v. Mobil Producing Co., 163 F. Supp. 402 (D. Mont. 1958); Mackey v. 

Benj. Franklin Realty & Holding Co., 288 Pa. 207, 135 A. 613 (1927); 1 F. HARPER & F. 
James, Jr., The Law of Torts 132 (1956).

7 See W. PROSSER, TORTS 83 (3d ed. 1964). Some courts have recognized a property 
right in letters, although little attempt has been made to distinguish the contents from the 
document as a whole. See Folsom v. Marsh, 9 F. Cas. 342 (No. 4901) (C.C. Mass. 1841) 
(letters subject of injunction against publication); Baker v. Libbie, 210 Mass. 599, 9" N.E. 
109 (1916) (injunction granted to restrain publication of private letters); Gee v. Pritchard, 
36 Eng. Rep. 670 (1818) (letters made subject of injunction against publication); cf. KKK 
v. International Magazine Co., 294 F. 661 (2d Cir. 1923). Several New York courts have 
held that conversion will lie where ideas are incorporated into manuscript and the manuscript 
is appropriated. MacGregor v. Watts, 254 App. Div. 904, 5 N.Y.S.2d 525 (1938); Taft v. 
Smith, Gray & Co., 76 Misc. 283, 134N.Y.S. 1011 (App. T. 1912).

The Supreme Court has recognized a property right in news, although not a well-defined 
one. International News Serv. v. Associated Press, 248 U.S. 215 (1918). Mr. Justice 
Holmes, in a concurring opinion, observed that "property depends upon exclusion by law 
from interference, and a person is not excluded from using any combination of words merely 
because some one has used it before, even if it took labor and genius to make it.” Id. at 246.

At common law, conversion was any distinct act of dominion, wrong
fully exercised over another’s property, in denial of or inconsistent with 
his right? "Property” in this context has traditionally been limited to 
tangible personal property,6 7 and no court has directly held that there is a 
convertible property right in mere information or ideas.' Despite this 
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absence of precedent, the Dodd court dismissed as immaterial the fact 
that defendants received only copies of the purloined documents. Thus, 
it implicitly extended the concept of property to include information.8

In a recent case involving a criminal prosecution arising from the theft and photocopying 
umenrs which were moved in interstate commerce, the Second Circuit noted that "when 

the ph;. : a! form of the stolen goods is secondary in every respect to the matter recorded in 
mem. the transformation of the information in the stolen papers into a tangible object never 
possessed bv the original owner should be deemed immaterial.” United States v. Bottone, 
365 F.2d 389,393-94 (2d Cir.), cert, denied, 385 U.S. 974 (1966).

The paucity of judicial decisions on this point can be attributed to the existence of alter- 
nanve remedies under the theory of right to privacy and the copyright laws. The nature of 
an action for infringement of copyright must be distinguished, however, from an action for 
conversion. Conversion signifies that the title has actually been taken, while, after an in
fringement, the title remains in the original owner but is damaged by the infringer. Pickford 
Corp. v. De Luxe Labs., Inc., 169 F. Supp. 118 (S.D. Cal. 1958).

x It cou: : not be argued that the defendants had converted the physical documents, as they 
had or.iv viewed copies of them. The cases relied on in Dodd to support the principle that a 
p rson knowingly receiving property wrongfully obtained is a converter in his own right 
ail involved tangible personal property. See note 9 infra. Since the person who actually 
removed the documents from Dodd’s office was James Boyd, Dodd’s former administrative 
assistant, the court may well have been influenced by considerations analogous to those 
whiJi compel a remedy for breach of confidence. If so, it ignored the important qualification 
that any such property right would ordinarily be vitiated by the fraudulent purpose to which 
the confidence related. See Gartside v. Outram, 26 L.J. Ch. 113 (1857) (injunction denied on 
the ground that there is no protectable confidence regarding the disclosure of iniquitous 
misdealings); cf. Carr v. Hoy, 2 N.Y.2d 185, 139 N.E.2d 531, 158 N.Y.S.2d 572 (1957).

9 See, e.g., Kilmer v. Hutton, 131 App. Div. 625, 116 N.Y.S. 127 (1909); Rice v. Clark, 
8 Vt 109 (1836); Smith v. Briggs, 64 Wis. 497,25 N.W. 558 (1885).

I 'Set, e.g., Row v. Home Sav. Bank, 306 Mass. 522, 29 N.E.2d 552 (1940); McGlynn 
v S ritz. 90 N.J. Super. 505, 218 A.2d 408 (1966); Keegan v. Lenzie, 171 Ore. 194, 135 
P.2d 717 (1943).

A number of decisions holding that knowing receipt can create a joint conversion have 
also required that the tort be committed for the benefit of the defendant. See, e.g., Nisbet 
V. Lofton, 211 Ky. 487, 277 S.W. 828 (1925); Stull v. Porter, 100 Ore. 177, 196 P. 1116 
(1921).

II See United States v. Fleming, 69 F. Supp. 252 (N.D. Iowa 1946); RESTATEMENT OF 
Torts $ 229 (1934).

The court’s imposition of liability was predicated on the principle 
that "a person who receives and uses the property of another that has 
been wrongfully obtained, knowing that it was so obtained, is likewise 
guilty of conversion and liable for damages.”9 Hence, it chose to find 
a joint conversion based on defendants’ ''knowing receipt” of the con
verted property, although knowledge, intent, and good faith are generally 
irrelevant to a cause of action in conversion.10 The use of a joint con
version theory, rather than that of successive conversions—whereby 
rhe transferee of converted property would become a converter when he 
took possession, regardless of his knowledge and intent11—may have 
been an attempt to mitigate the severity of the decision. However, if 
information can be converted, there is nothing in tort law to prevent 
assessing liability on a theory of successive conversions.

The successive conversion theory would clearly place an intolerable 
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burden on the press by creating liability whenever the plaintiff could 
prove that published information was converted from him, irrespective 
of the remoteness of the original converter from the ultimate publisher. 
The press would be forced to verify that its information was lawfully 
obtained at all points in the news gathering process. By relying on a 
"knowing” receipt, the Dodd court apparently avoided placing a dun’ 
upon the publisher to Inquire into the possibility that the documents had 
been converted. This is consistent with the analogously limited duty of 
the press to verify the truth or falsity of information it receives. Because 
of their fear that news suppression might result from costly self-censor
ship procedures, courts have been hesitant to impose responsibility for 
this verification upon newspapers.12 The Supreme Court has pointed to 
the "grave risks of serious impairment of a free press . . . [which might 
result] if we saddle the press with the impossible burden of verifying to 
a certainty the facts ... in news articles . . . particularly as related to non- 
defamatory matter.”13 While the "knowing receipt” test of converted 
material may prevent the press from being saddled with the additional 
burden of checking the legality of the sources, it vastly alters the legal 
incidents of conversion, and it may well open the floodgates to other 
decisions imposing liability through successive conversions, and concom
itantly place severe burdens on the press.

12 Time, Inc. v. Hill, 385 U.S. 374 (1967) (magazine). See also St. Amant v. Thompson, 
88 S. Ct. 1323 (1968) (failure to investigate does not establish bad faith); Washington 
Post Co. v. Keogh, 125 U.S. App. D.C. 32, 39-40, 365 F.2d 965, 972-73 (1966), cert, denied, 
385 U.S. 1011 (1967) (discussion of verification of syndicated news reports and columns 
curtailing the publication of protected speech); New York Times Co. v. Connor, 365 F.2d 
567 (5th Cir. 1966) (reliance on a single source reflecting only one side of a story constitutes 
adequate verification in a libel suit).

18 Time, Inc. v. Hill, 385 U.S. 374, 398 (1967).
14 Senator Dodd dropped his original libel action; he had already been censured by the 

Senate. S. Res. 112, 90th Cong., 1st Sess., 12 CONG. Rec. 8655 (1967). Likewise, he 
was precluded from asserting a violation of his right to privacy under the exception for 
public officials. See note 4 supra.

15 "The principle which protects personal writings and all other personal production, not 
against theft and physical appropriation, but against publication in any form, is in reality 
not the principle of private property, but that of an inviolate personality.” Brandeis & 
Warren, The Right to Privacy, 4 Harv. L. Rev. 193, 205 (1890). See also Prosser, Privacy, 
48 Calif. L. Rev. 383 (I960).

More serious than its disregard for the fundamentals of tort and pro
perty law, however, was the Dodd court’s resurrection of a remedy in 
conversion for the same injury that would be nonactionable under more 
conventional theories.14 15 The nature of the injury to be redressed was 
substantially the same as that protected by the law of libel and the right 
to privacy10—namely, infliction of pecuniary and emotional harm result
ing from intentional interference with personality or reputation. Sen
ator Dodd sought to recover damages for the alleged injury to his reputa-
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tion and the resulting personal embarrassment and mental anguish,16 17 
but the complaint was framed in terms of an interference with property, 
where the ordinary measure of damages is the value of the property at 
the time and place of conversion.11 The real damage involved here, 
however, did not arise until the time of publication, whereas the conver
sion was complete the moment the documents were taken.18 Thus, the 
court used the theory of conversion to circumvent a plaintiff’s inability 
to recover under theories rejected by the courts for immutable public 
policy reasons.19

16 279 F. Supp. at 105-06.
17 St. Paul Mercury Indem. Co. v. United States, 201 F.2d 57 (10th Cir. 1952); Fletcher 

Avan >n Corp. v. Landis Mfg. Co., 95 Cal. App. 2d 905, 214 P.2d 400 (1950). The measure
• • images here is complicated by the nebulous nature of the property converted. See note 
::.pra and accompanying text. Some courts have held that damages may be recovered for 

ad actual losses or injuries sustained as the natural and proximate result of the wrong. Petro- 
!cum Prods. Corp. v. Sklar, 87 F. Supp. 715 (W.D. La. 1949); Woodbine v. Van Horn, 29 
Cal. 2d 95, 173 P.2d 17 (1946). A few courts have allowed recovery of damages for mental 
anguish occasioned by the wrongful interference with a chattel. Wilson v. Kuykendall, 112 
Miss. 486, 73 So. 344 (1916); Harris v. Delaware, L. & W.R.R. Co., 77 N.J.L. 278, 72 A. 
c0 <1909); cf. White Sewing Mach. Co. v. Lindsay, 14 S.W.2d 311 (Tex. Civ. App. 1929). 
Contra, B.F. Goodrich Co. v. Hughes, 239 Ala. 373, 194 So. 848 (1940). See generally 
Goode, Damages for Conversion, 117 New L.J. 172 (1967).

1 F. Harper &F. James, Jr., The Law of Torts § 2.7 (1956).
19 See generally H. Nelson, Freedom of the Press from Hamilton to the Warren 

f OVRT i 196“); Berney, Libel and the First Amendment — A New Constitutional Privilege, 51 
Va. 1. Rev. 1 (1965). The protection accorded to the press in the interests of an unencumbered 
dissemination of information and ideas closely parallels the protection given a public official 
when he is sued for libel by a private citizen. See Barr v. Matteo, 360 U.S. 564 (1959).

The Supreme Court has consistently recognized the important role played by freedom 
of discussion. See, e.g., Curtis Publishing Co. v. Butts, 388 U.S. 130 (1967); New York 
Times Co. v. Sullivan, 376 U.S. 254 (1964); Thornhill v. Alabama, 310 U.S. 88 (1940).

Garrison v. Louisiana, 379 U.S. 64, 73 (1964).
-- Mills v. Alabama, 384 U.S. 214 (1966). In voiding a state Corrupt Practices Act, the 

•’•io.'; Court in effect limited the public official’s right of final rebuttal by allowing the press 
freedom to editorialize on election day. In so doing, the Court pointed out that there is 
practically universal agreement that a major purpose of the first amendment was to protect 
free discussion of government affairs. Id. at 219.

- The Court has emphasized that "because First Amendment freedoms need breathing 
space to survive, government may regulate in the area only with narrow specificity . . . .” 
NAACP v. Button, 371 U.S. 415, 433 (1963).

The court’s imposition of liability for defendants’ conduct mani- 
tested its lack of concern for the public’s interest in the dissemination of 
information on questions of significant public concern.20 The Supreme 
Court recently stated that wherever criticism concerns public officials 
and their official conduct, weight must be given not to private reputation 
but to the "larger public interest, secured by the Constitution, in the 
dissemination of truth.”21 Furthermore, the press’ first amendment 
right to criticize public officials has been expanded in accordance with 
this policy.22 To allow the necessary "breathing space”23 so that the 
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press will not be unduly inhibited in its criticism, the Court has found it 
necessary to promulgate a broad privilege when information regarding 
a public official is published,“4 even when it involves "vehement . . . 
attacks on . . . public officials.”23 Recent cases involving conflicts of 
interest between public officials and the press have similarly been 
weighted by the Court in favor of the press’ right to criticize the public 
official.20 It has been willing to broaden the class of people that can be 
criticized21 and to make more difficult the jurisdictional tests the public 
official must meet before bringing a libel suit against the press.2" In so 
doing, the Court has implicitly attempted to assure that the press will 24 25 26 27 28 * 

24 New York Times Co. v. Sullivan, 376 U.S. 254 (1964). In New York Times a libel 
action was brought by a public official against critics of his official conduct. The Court held 
that an action in libel would lie only if there was a showing of "actual malice,” defined to 
mean actual knowledge on the part of the press of the falsity or reckless disregard of the truth 
or falsity of the printed information. This broad privilege concerning publication of mis
statements of facts was allowed by the Court; it felt that any standard short of this would lead 
to self-censorship of the press, deterring would-be critics of official conduct from voicing 
criticism for fear of court litigation in defending themselves in libel actions. Id. at 279-80. 
In a recent case, the Court further refined the New York Times privilege by requiring a 
showing "that the defendant in fact entertained serious doubts as to the truth of this publica
tion” to satisfy the "reckless disregard” standard. St. Amant v. Thompson, 88 S. Ct. 1325 
(1968).

25 New York Times Co. v. Sullivan, 376 U.S. 254, 270 (1964).
26 See, e.g., St. Amant v. Thompson, 88 S. Ct. 1323 (1968) (television speech); Garrison 

v. Louisiana, 379 U.S. 64 (1964). See generally Berney, supra note 19; Emerson, Toward a 
General Theory of the First Amendment, 72 Yale L.J. 877, 922-28 (1963). Professor 
Emerson suggests that the distinction made in right of privacy actions between the public 
and private interests affected is a valid distinction in terms of the degree of protection which 
the Constitution affords. Id. at 927 n.61.

27 See Curtis Publishing Co. v. Butts, 388 U.S. 130 (1967) (public figures). In an earlier 
case the Court, giving a broad interpretation to "public officials,” stated that "criticism of 
government is at the very center of the constitutionally protected area of free discussion. 
Criticism of those responsible for government must be free, lest criticism of government 
itself be penalized.” Rosenblatt v. Baer, 383 U.S. 75, 85 (1966). The Court continued by 
noting that where there is tension between the interest of the public figure in his reputation 
and the values of the first amendment, and where the interests in public discussion are partic
ularly strong, the Constitution limits the protections afforded to the public figure by the law 
of defamation. Id. at 86.

In Time, Inc. v. Hill, considering a possible invasion of a family’s statutory right of 
privacy because of the use of facts concerning the family without their consent, the Court held 
that the New York Times standard was applicable because the events concerning the family 
were matters of public interest. 385 U.S. at 388.

28 New York Times Co. v. Connor, 365 F.2d 567 (5th Cir. 1966). The Connor court 
held that, to establish jurisdiction in a libel action, first amendment considerations required 
a greater showing of "contact” to satisfy due process than would be necessary in other types 
of tortious activity. Id. at 572. The court felt that to allow libel suits in jurisdictions where 
newspapers sell only a few copies could cause newspapers not to sell in these states and hence 
unconstitutionally curtail the freedom of the press. In an earlier case, the same court found 
minimal contacts of a newspaper in Louisiana insufficient to constitute adequate "presence,” 
failing, however, to consider the "contact” requirements for a newspaper as necessarily more 
stringent because first amendment freedoms were involved. Buckley v. New York Times 
Co., 338 F.2d 470 (5th Cir. 1964). But see Buckley v. New York Post Corp., 373 F.2d 175
(2d Cir. 1967).
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"serve as a powerful antidote to any abuses of power by governmental 
agents . . . . ’ Unfortunately, this balancing of a public official’s rights 
and reputation against the public’s right to a free discussion and free 
press. v. ::h the presumption in favor of the latter,30 has been controverted 
in Dodd v, Pearson.

- ‘ Mills v. Alabama, 384 U.S. 214, 219 (1966).
' in Marsh v. Alabama, Mr. Justice Black, speaking for the majority, alluded to this 

presumption in pointing out that "when we balance the Constitutional rights of owners of 
pr p-.rt; against those of the people to enjoy freedom of the press ... we remain mindful of 
the tact that the latter occupy a preferred position.” 326 U.S. 501, 509 (1946). See notes 
24-28 supra and accompanying text.

31 See note 24 supra.
32 See note 23 supra.

M; hkin v. New York, 383 U.S. 502 (1966). See also Smith v. California, 361 U.S. 
147 (1959).

34 E.g., St. Amant v. Thompson, 88 S. Ct. 1323 (1968).
Some states have maintained that it is in the public interest not to have newsmen dis- 

. their sources of information. Twelve states have some type of nondisclosure statute, 
fe Taylor, 412 Pa. 32, 41 & n.* ’, 193 A.2d 181, 185 & n.5 (1963). In In re Taylor, a 

statute protecting newspapers from being required to reveal sources of information was inter- 
prete : 1 roa ily to include as "sources" documents it had been given in the course of preparing 
articles on alleged corruption in city government. Under a public policy rather than a con- 
scitun ma! rationale, the court concluded that the newspaper was justified in being granted a 
privilege of concealment. It feared that "important information, tips and leads will dry up 
an : the public will often be deprived of the knowledge of dereliction of public duty, bribery,

Because the press’ right to criticize public officials has been granted 
firs: amendment protection,31 32 * any rule which limits such a right must 
be narrowly drawn. '3 To impose liability merely because the newspaper 
had knowledge that the source of its information was improper would 
seem to be unconstitutionally broad, especially since it would tend to 
inhibit the press’ ability to publish the very type of criticism that courts 
have endeavored to protect. While knowledge has always been a factor 
in establishing the press’ liability, the type of speech left unprotected 
was not within the purview of the first amendment. In the obscenity 
area, it has been held that if the publisher knows of the obscene nature 
of the material, he can be held liable if he publishes and intends to sell 
it. ‘ Similarly, in libel cases, courts applying the "actual malice” test 
have imposed liability on the publisher for printing information about 
public officials with "actual knowledge” of its falsity.34 In both situa- 
ti >ns knowledge refers to the content of the speech, and in both it is con- 
tent which possesses little social value. Given the knowledge that the 
speech is unprotected, liability follows almost without difficulty.

The Dodd court’s definition of knowledge, however, concerned the 
source of the speech rather than its content, and liability was imposed 
because of the manner in which information had been acquired, rather 
than because of its low social utility. ° Such a test inhibits publishing 
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information of the highest social value and discourages the public dis
cussion that numerous first amendment decisions have sought to keep free 
and untrammeled.',J It therefore becomes an unwarranted infringe
ment on the first amendment’s protection of the public’s right to knov 
through the freedom of the press.

It is important to note that a higher standard of culpability need not 
be in complete derogation of a public official’s rights.3' If a columnist 
actively participates in the commission of a tort, he would obviously be
held to have exceeded the bounds of constitutionally protected activity. 
When the tort directly relates to the publication of information concern
ing official misconduct, however, the sine qua non for liability should be 
active participation by the publisher in the commission of the tortious 
act. Such a rule would comport with the policy and spirit underlying 
similar privileges in other areas,* 36 37 38 and allow the protection of a well- 
informed public to outweigh considerations of individual interests.

[and] corruption . . . committed ... by public officials . . . unless newsmen are able to fully 
and completely protect the sources of their information.” Id. at 41, 193 A.2d at 185. Bu: . • 
In re Goodfader’s Appeal, 45 Hawaii 317, 367 P.2d 472 (1961).

It is submitted that the same public interest might justify concealment by die press of not 
only the name of the informer and documents received from him, but also the tortious conduct 
of the informer. Further, if the newsman is justified in not revealing such conduct, neither 
should he be inhibited from publication of information received as a result of such conduct

36 See note 19 supra.
37 Obviously, freedom of the press will never immunize the publisher from all injuries to 

others. Cf. Associated Press v. NLRB, 301 U.S. 103 (1937); Buckley v. New York Post, 3~3 
F.2d 175 (2d Cir. 1967).

38 See, e.g., St. Amant v. Thompson, 88 S. Ct. 1323 (1968) (libel); Sidis v. F-R Publishing 
Corp., 113 F.2d 806 (2d Cir.), cert, denied, 311 U.S. 711 (1940) (right to privacy).

We are not concerned here with the determination of a standard where private citizens 
or public figures not public officials are concerned. The public interest in those situations 
would probably not be great enough to require the high standards of the proposed rule.



BOOK REVIEW

Freedman. Max ed. Roosevelt and Frankfurter: Their Cor
respondence, 1928-1945. Boston: Atlantic-Little, Brown, 1967. 
Pp. 772. $17.50.

This collection of the correspondence between Roosevelt and Frank- 
furter is an important, freshly available, original source that throws 
new light on a number of topics of historical importance. At the same 
rime, its importance for students of history is enhanced because it sup- 
pi ies. through a prolonged series of small strokes, endearing self-por- 
:raits of the two men. Skillful editing not only identifies individuals and 
events but places them in the context of their times.

The variegated papers that make up the Frankfurter-Roosevelt 
c rrespondence are a far cry from the usual collection of letters ex- 
changed by eminent friends. Included are telegrams, brief memo-chits, 
detailed memoranda forwarded by Frankfurter on issues of policy or 
.. rated by him as matters of record, short letters of one to four sentences 

each, some miscellaneous enclosures sent by Frankfurter, and a number 
of letters—largely from Frankfurter—of conventional length. But, 
except for salutations on festive occasions, the entire correspondence 
deals with matters of governmental policy. It is the record of sixteen 
and one-half years of consultation of Frankfurter, the gifted professor 
of lav. by Roosevelt, first as Governor and then as President.

Although the correspondence is not merely a chatty sharing of varied 
interests and experiences, neither is it a prototype of the current con
sultative relationship between government and university. Its tone is 
not that of an impersonal interchange between consultant and client, 
but rather, personal and sprightly: Roosevelt’s birthday and inaugural 
anniversaries are remembered by Frankfurter, who was a frequent guest 
at both the White House and Hyde Park. More indicative of the unique 
nature of this consultative relationship, the inititative in making pro
posals of policy or in forwarding information was usually taken by 
Frankfurter, who did not hesitate to urge personal discussion when he 
thought a topic warranted it.

Because both men lived so fully for political ends and because of the 
confidence Roosevelt evidently placed in Frankfurter’s loyalty to him, 
their practically-oriented correspondence is markedly revelatory of the 
personal traits of the two men. In candidly catching them at their most

There is no notable change in the correspondence after January 1939, when Frankfurter 
took his seat on the Supreme Court. His advice was still sought because of the expertise 
he had developed and the individuals he had known as a teacher.
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characteristic common activity, the pursuit of political goals, their con
fidential correspondence reveals them, especially Roosevelt, at their 
most natural. The self-portraits come only from a consideration of the 
total correspondence—a touch here and a touch there eventually repro
duce the Roosevelt who was known to New Dealers, to the working 
press of the 1930’s, and to others privileged to hear daily first-hand 
accounts of the buoyant charm and playful wit; the patrician gracious
ness and pride of place; the gusto, tempered by developed tastes for the 
amenities; and, always, the firm resolve to press for long-overdue re
forms. The volume also brings back the bouncing incisiveness of 
Frankfurter, the gifted teacher and patron saint of the New Deal, the 
"outside insider” as he called himself in one of the papers of this 
volume.

Here, then, is the Roosevelt who four days after his inauguration, 
in the thick of the intense pressures of the "Hundred Days,” found time 
to call on Justice Holmes on the latter’s ninety-second birthday; who 
was moved to write to Judge Mack because he had learned of the 
Judge’s knowledge of fine wines; who in the summer of 1935 (the year 
when some say the "Second” New Deal constituted a retreat) said in
formally in private conversation, of which Frankfurter made a minute, 
that he would have "trouble with my own Democratic party from this 
time on in trying to carry out further programs of reform and recovery.” 
"I know,” he had continued, "the trouble inside my own party but I 
intend to appeal from it to the American people and to go steadily for
ward with all I have.”2 3 *

2 Memorandum by Felix Frankfurter, July 10, 1935, in ROOSEVELT AND FRANKFURTER: 
Their Correspondence, 1928-1945, at 282-83 (M. Freedman ed. 1967).

3 Miss Perkins wrote that Roosevelt had said to her: "I saw your friend Keynes. He
left a whole rigamarole of figures. He must be a mathematician rather than a political
economist.” F. Perkins, The Roosevelt I Knew 225 (1946).

This quotation brings me back to the novelty and the historical im
portance of much of Roosevelt and Frankfurter. The Frankfurter letters 
and memoranda to Roosevelt (and memoranda recording talks with 
him), by far the bulk of the material, had been kept sealed at Hyde Park 
until Justice Frankfurter, shortly before his death, turned them over to 
Mr. Freedman so that the latter could prepare this book.

The fresh material, most of it noted in Mr. Freedman’s introduc
tion, is significant both generally and in terms of its fuller evaluation 
of Frankfurter’s positions. Historians of the New Deal, previously 
unable to consult this segment of Frankfurter’s papers, will now be able 
to deflate the report (based on an interpretation of a comment by Miss 
Frances Perkins, Roosevelt’s Secretary of Labor'5) that Roosevelt and 
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Keynes could not understand each other. They will also learn from 
a letter of Frankfurter to Arthur Schlesinger, Jr., dated June 18, 1963, 
and printed in the Introduction, that Frankfurter did not agree that 
there was a "Second” New Deal consciously based on combining the 
views of Brandeis and Keynes.4 And finally, they will note that as one 
result of the court-packing fight, Roosevelt, on the verge of appointing 
Judge Learned Hand to the Supreme Court, considered himself "estop
ped" (his word) by his earlier position that judges past seventy could 
not adequately fulfill their judicial duties.

4 This theory was elaborated by Schlesinger in The POLITICS OF UPHEAVAL 211, 385 
<T'6O). Frankfurter’s reasons were never formulated. But the following observations are 
perhaps relevant: Brandeis’ faith in the feasibility and the desirability of policies favoring 

. economic units is not particularly harmonious in its political ambiance with Keynes’ 
f jrmula for balancing boom and bust by means of massive governmental fiscal and monetary 
intervention. Nor were these the only two tendencies embodied in the numerous programs 
of the Second New Deal. In addition, combining descriptive terms of varying program- 
matic tendencies does not demonstrate that a unified philosophy was responsible for the 
Second New Deal’s congeries of programs which were adopted in response to varying but 
identifiable popular pressures.

Other novel matter relates more particularly to Frankfurter. He 
secretly aided Roosevelt during the court fight, though he publicly 
avoided comment. One of the extremely few Americans in Washington 
who knew of the atomic bomb project, he urged Roosevelt—as did 
Xiels Bohr and Henry Stimson—to share the secret with Soviet Russia. 
He also urged the use of Palestine as a haven for Jewish refugees from 
Hitler.

The volume has two more qualities that call for special emphasis. 
I’he tone throughout reflects the resilient and affirmative reformist 
spirit of the New Deal. There is precious little published material that 
preserves this quality. Second, these papers sing with the authentic 
righteous wrath of the New Deal against the iniquities of big business. 
This heritage of the Populist-Muckraking-Progressive traditions has to
day so fully disappeared that much of the New Deal is alien to modern 
scholars. Yet suspicion of big business was a tenet on which Tugwell, 
the principal anti-Brandeisian theoretician of the First New Deal, fully 
agreed with Brandeis and Frankfurter, assertedly the intellectual fathers 
of a differently oriented Second New Deal. More important, that 
suspicion and anger supplied the motive force of popular support for 
those Second New Deal reforms, particularly in labor and public hous
ing, that had little in common with Brandeis’ sovereign remedy of a 
return to small business units. This now-vanished ancient ire was thus 
fuel for the thrusting power of the Second New Deal, though the direc
tion of that thrust, determined more by events than by theory, was not
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that of the earlier reform movements whose participants first assailed 
"The Interests.”

Alger Hiss*

* Lecturer, New School for Social Research, New York Gty. Mr. Hiss studied law under 
Felix Frankfurter while at Harvard, was a New Deal official, and was an advisor to President 
Roosevelt at the Crimea Conference in 1945.
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