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ABSTRACT 

 
According to Article III of the United States Constitution, Supreme Court justices “may 

hold their Offices during “good Behaviour.” Canonically, this type of tenure afforded to 

members of the Supreme Court is interpreted as a lifetime appointment so long as justices refrain 

from committing impeachable offenses. However, in recent decades, it appears that several 

Supreme Court justices have engaged in behavior running counter to the pillars of judicial ethics: 

independence, impartiality, and integrity.  

With the Supreme Court having operated with no official ethics code for over two 

centuries, this thesis sets out to find the modern understanding of judicial ethics by following the 

behavior of Justices Sandra Day O’Connor, Antonin Scalia, and Anthony Kennedy throughout 

their judicial lifetimes. Close reading of C-SPAN videos, official government records, official 

press releases, and articles from The New York Times, Washington Post, and Wall Street Journal 

during the appointment processes and departures of these three justices reveals that ever since the 

1980’s, when the Supreme Court appointment process was further democratized by the presence 

of cameras in Senate hearing rooms, verisimilitude has informed our modern interpretation of 

Good Behavior. 
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INTRODUCTION: 
IN SEARCH OF GOOD BEHAVIOUR 

 
The judicial Power of the United States, shall be vested in one supreme Court, and in such 

inferior Courts as the Congress may from time to time ordain and establish. The Judges, both of 
the supreme and inferior Courts, shall hold their Offices during good Behaviour, and shall, at 

stated Times, receive for their Services, a Compensation, which shall not be diminished during 
their Continuance in Office.1  

 
Coke and Beer and Judicial Impropriety 

We live in a time of confusion over judicial ethics, or “Good Behavior.”2 I came to this 

conclusion after witnessing the nomination hearings of then-Judge Brett M. Kavanaugh, of the 

Court of Appeals for the D.C. Circuit, to the Supreme Court of the United States (“the Supreme 

Court” or “the Court”).  

Two public controversies erupted in the course of these hearings. The minor controversy 

involved Fred Guttenberg, the father of a victim of the Parkland, Florida shooting in 2018, who 

is “dedicating the rest of [his] life to gun safety.” 3 Guttenberg caused a stir in the hearing room 

during a break between sessions.4 He determinedly made his way up to Judge Kavanaugh, 

introduced himself over the din of the room, and extended his hand. The cameras caught Judge 

Kavanaugh glance ambivalently at Mr. Guttenberg – a complete stranger to him – before turning 

                                                        
1 U.S. Const. art. III, sec. 1.  
 
2 According to the Federal Judiciary’s official website, “judicial ethics” encompasses “issues of judicial 

integrity and independence, judicial diligence and impartiality, permissible extra-judicial activities, and the 
avoidance of impropriety or even its appearance;” “Code of Conduct for United States Judges,” Ethics Policies, 
United States Courts, accessed April 20, 2019,  https://www.uscourts.gov/rules-policies/judiciary-policies/ethics-
policies. 
 

3 Fred Guttenberg (@fred_guttenberg), “My daughter is Jaime Guttenberg. She was murdered in Parkland 
Florida on February 14, 2018. I will dedicate the rest of my life to the cause of gun safety,” Twitter, accessed April 
20, 2019, https://twitter.com/fred_guttenberg. 

 
4 Fred Guttenberg and Brett Kavanaugh, “Watch Parkland Father Approach Supreme Court Nominee Brett 

Kavanaugh | NBC News,” NBC News, September 4, 2018, video, 00:00:45, 
https://www.youtube.com/watch?v=HTQbYKOhYf4.  
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his back and walking away. The uproar over this debacle foregrounded an ethical question: 

should Kavanaugh have shaken Guttenberg’s hand? Regardless of what Kavanaugh did or should 

have done, his interaction with Guttenberg would have meant something. Depending on how one 

views the situation between the judge and the concerned father, it plays out either as a 

confrontation over Second Amendment rights and gun control, or a missed opportunity.5  

With respect to the major controversy, the Senate Committee on the Judiciary (“the 

Senate Judiciary Committee,” “the Judiciary Committee” or “the Committee”) – and by 

extension, the Nation – received more information about Judge Kavanaugh than it had expected.6 

Dr. Christine Blasey Ford felt compelled to come out of the California sun and into a different 

kind of light: she had privately accused Judge Kavanaugh of sexually assaulting her when they 

were teenagers, but her accusation was eventually leaked to the public.7  

 Dr. Ford’s claim consequently prolonged the Kavanaugh hearings and encouraged 

political theater.8 Her statements gave Americans a bit of déjà vu; Judge Kavanaugh was not the 

first Supreme Court nominee to be publicly accused of sexual misconduct.9 The Nation’s 

                                                        
5 Jane Coaston, “The father of a Parkland shooting victim tried to shake Brett Kavanaugh’s hand. He 

failed.,” Vox, September 4, 2018, https://www.vox.com/2018/9/4/17820086/parkland-supreme-court-gun-control-
kavanaugh-fred-guttenberg.  

 
6 Charlie Savage, “Leaked Kavanaugh Documents Discuss Abortion and Affirmative Action,” New York 

Times, September 6, 2018. https://www.nytimes.com/2018/09/06/us/politics/kavanaugh-leaked-documents.html. 
 
7 Christine Blasey-Ford, “Read the letter Christine Blasey Ford sent accusing Brett Kavanaugh of sexual 

misconduct,” CNN, September 17, 2018. https://www.cnn.com/2018/09/16/politics/blasey-ford-kavanaugh-letter-
feinstein/index.html.; Elizabeth Williamson, Rebecca R. Ruiz, Emily Steel, Grace Ashford and Steve Eder, “For 
Christine Blasey Ford, a Drastic Turn From a Quiet Life in Academia,” New York Times, September 19, 2018. 
https://www.nytimes.com/2018/09/19/us/politics/christine-blasey-ford-brett-kavanaugh-allegations.html.  

 
8 Christine Blasey Ford and Brett Kavanaugh, “Brett Kavanaugh and Christine Blasey Ford face Senate 

panel,” Washington Post, September 27, 2018, video, 10:34:10. https://youtu.be/iPyRKSFuMes. 
 
9 In 1991, Professor Anita Hill accused her former boss, Supreme Court nominee Clarence Thomas, of 

lewd and lascivious conduct while they worked together at the Department of Education; Julia Jacobs, “Anita Hill’s 
Testimony and Other Key Moments From the Clarence Thomas Hearings,” New York Times, September 20, 2018. 
https://www.nytimes.com/2018/09/20/us/politics/anita-hill-testimony-clarence-thomas.html.  
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previous experience with Justice Clarence Thomas – coupled with the rise of the #MeToo 

Movement – led to many women’s flaming rebuke of Kavanaugh’s nomination to the high 

court.10  

One video in particular captured my attention: the Time’s Up Movement’s open letter to 

Kavanaugh, published a day before his response to allegations, where its members call on the 

judge to withdraw his nomination “as a declaration that the sanctity, dignity, and integrity of the 

of the Highest Court in the Land are more important than any one man, or one man’s 

ambitions…”11 As a female, their words resonate with me; as an aspiring constitutional scholar, 

they intrigue me.  

Frankly, the vulgar details of Professor Hill’s testimony were insufficient to bar Clarence 

Thomas from becoming an Associate Justice of the Supreme Court. Would Judge Kavanaugh, 

unlike Thomas, really relinquish his nomination? Did the Senate Judiciary Committee have the 

courage to deny Kavanaugh his position? Despite my skepticism based on past failed efforts to 

prevent the promotion of an alleged sexual predator to the Supreme Court, there was something 

about the moral and social appeals in the Time’s Up video that struck me: the women in the 

video carry in them pure certainty that Kavanaugh would contaminate the Supreme Court.12 

Their assessment was damning, but it had few teeth. The women lacked proper constitutional 

support, notwithstanding implicit fear-inducing imagery of a male judge with a purported history 

                                                        
10 Maya Salam and Niraj Chokshi, “Protesters Rally Against Kavanaugh, and Back His Accusers: ‘The 

Wave of Women Is Here,’” New York Times, September 24, 2018. https://www.nytimes.com/2018/09/24/us/stop-
kavanaugh-walkout-sexual-assault.html; for information on the #MeToo Movement, visit their website: 
https://metoomvmt.org/. 

 
11 Time’s Up, “TIME'S UP Calls On Brett Kavanaugh To Withdraw His Nomination To The U.S. Supreme 

Court,” Time’s Up Now, September 26, 2018, video, 00:00:56, https://www.youtube.com/watch?v=huRXHjUD144; 
for information on Time’s Up, visit their website: https://www.timesupnow.com/.  

 
12 Time’s Up.   
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of alcoholism and sexual assault determining women’s rights. This was because their demands 

were premised upon an image or idea of Kavanaugh that was not fully corroborated at the time 

the letter was published.  

Towards the conclusion of the Kavanaugh hearings, a new layer of imagery seemed to 

further jeopardize the Judge’s eligibility for the Court: following Dr. Ford’s testimony, the 

Committee allocated time to Judge Kavanaugh to publicly respond to her allegations. He used 

his time to accuse Democrats on the Committee of impropriety, hypocrisy, and practically 

ruining his life.13 No one can forget the Judge snarling, screaming, and sobbing before the Senate 

Judiciary Committee in an attempt to salvage his honor.14 The images posed an even greater 

ethical qualm over Judge Kavanaugh than the Guttenberg incident: after the Judge’s highly-

partisan remarks, was he fit to be on the Supreme Court?  

Setting Justice Kavanaugh aside, it would be remiss of me not to mention other instances 

that prompted me to contemplate Good Behavior. If the Kavanaugh imbroglio put the 

appointments process and judicial ethics in conversation before me, Justice Kennedy’s retirement 

and Justice Ginsburg’s virtually unchecked liberal cult of personality inspired my inquiry into 

how Good Behavior manifests throughout judicial lifetimes. Many were suspicious that Justice 

Kennedy’s familial ties with President Trump and professional ties with Judge Kavanaugh 

influenced his decision to retire.15 Meanwhile, Justice Ginsburg’s overtly political remarks 

against President Trump appeared to violate the apolitical decorum expected of Supreme Court 

                                                        
13 Brett Kavanaugh, “Opening Statements,” New York Times, September 26, 2018, 

https://www.nytimes.com/2018/09/26/us/politics/read-brett-kavanaughs-complete-opening-statement.html. 
 
14 Ford and Kavanaugh.  
 
15 Adam Liptak and Maggie Haberman, “Inside the White House’s Quiet Campaign to Create a Supreme 

Court Opening,” New York Times, June 28, 2018, https://www.nytimes.com/2018/06/28/us/politics/trump-anthony-
kennedy-retirement.html.  
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justices.16 As with Kavanaugh, the perceived impropriety of these Justices and their lack of 

punishment bewildered me. Yet the Kavanaugh hearings and these incidents with Kennedy and 

Ginsburg were just at the tip of an iceberg for which I needed to dive deep below the surface to 

explore. If these misbehaving jurists were not kept from, nor removed from the bench, which 

actions actually prompt punishment? And what does Good Behavior even mean?  

So judicial ethics was the iceberg.  

 
The Greats Before Me 

In my quest to answer these questions, I read many sources that I organized into four 

distinct categories: (1) Academic Understandings of Good Behavior (2) Nomination Literature 

(3) Departure Literature and (4) Imagery Literature. In this section, I will provide information on 

at least one to two important works in each of these categories that profoundly informed my 

research question.   

Academic Understandings of Good Behavior: Although in general, there is a low 

amount of activity in the Good Behavior corner of legal academia, four texts in particular 

provided critical frameworks for me to understand its history and scope.   

 Charles Blackmar, in his article, “The Impeachment Trial of Samuel Chase,” examines 

the Nation’s first and only impeachment trial of a Supreme Court justice which took place in the 

nineteenth century.17 Blackmar describes Justice Chase’s trial as an orchestrated effort by 

Thomas Jefferson and his fellow Democratic-Republicans to cleanse the judiciary of Federalist 

                                                        
16 Peter Canellos, “Why We Should Worry About the Cult of RBG,” Politico, December 25, 2018, 

https://www.politico.com/magazine/story/2018/12/25/on-the-basis-of-sex-review-rbg-223557. 
 
17 Charles Blackmar, “The Impeachment Trial of Samuel Chase,” Journal of the American Judicature 

Society 48, no. 9 (1965): 183-187. 
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appointments.18 His account rightfully emphasizes the President’s and Congress’ efforts to 

politicize the impeachment process and therefore weaponize it. However, upon Chase’s acquittal 

in the Senate, Blackmar asserts that Congress “set the precedent” for trying only the gravest 

deeds for impeachment, enumerated in the Constitution as “Treason, Bribery, or other high 

Crimes and Misdemeanors.”19 This article introduced me not only to the story of Justice Chase, 

but to the idea of instigating formal processes related to the judiciary outlined in the Constitution 

solely for political advantage. It also provided a sure answer to my first question: only the 

offenses listed in Art. II, sec. 4 of the Constitution prompt punishment (impeachment).  

 In addition to Blackmar’s article, Harry Edwards’ article, “Regulating Judicial 

Misconduct and Divining "Good Behavior" for Federal Judges,” defined the overarching theme 

of my research: judicial ethics – particularly judicial independence.20 The very first claim 

Edwards makes in his article is that the Good Behavior Clause in the Constitution is to be read in 

light of the doctrine of separation of powers and judicial independence.21 Edwards agrees with 

Blackmar’s assertion that Article II offenses are the sole triggers of impeachment and removal, 

as well as his understanding that high impeachment standards prevent the politicization of the 

impeachment process.22 Edwards further develops Blackmar’s statements by making the case for 

judicial autonomy in the form of self-regulation. If, in fact, there are certain misbehaviors that do 

not warrant impeachment but are still condemnable, then this “hiatus” of “no good behavior” 

                                                        
18 Blackmar, 185.  
 
19 Blackmar, 184.  
 
20 Harry Edwards, “Regulating Judicial Misconduct and Divining ‘Good Behavior’ for Federal Judges,” 

Michigan Law Review 87, no. 4 (1989): 765-796.  
 
21 Edwards, 765.  
 
22 Edwards, 767.  
 



 

 xii 

requires the judiciary to be vigilant.23 Edwards contends that judges should police themselves 

and their colleagues to maintain morality within the federal judiciary.24 While making this 

argument, he lightly brushes on how the federal judiciary relies heavily on public opinion 

garnered through the media.25 His article urged me to think about the intersection of judicial 

ethics and media coverage.  

 Another text falling under this category is Samuel Francis’ book, Good Behaviour: The 

Supreme Court and Article III of the United States Constitution.26 Francis’ work is not well-

known, but it is the manifestation of a New Mexican lawyer’s earnest attempt at grappling with 

the elephant in the room: Bush v. Gore, 531 U.S. 98 (2000).27 He seeks to reconcile the 

ostensibly partisan voting split for this case with the idea of Good Behavior, which he too 

assumes is rooted in the notion of judicial independence.28 Key justices in the case, he insists, 

were Justices O’Connor and Scalia, who – according to news reports – each had personal 

incentives to vote in Bush’s favor.29 The fact that Francis was equally curious about the lack of 

punishment for these justices inspired me in the initial stages of my research to narrow my focus 

on Justices O’Connor and Scalia.  

                                                        
23 Edwards, 774-775.  
 
24 Edwards, 766.  
 
25 Samuel A. Francis, Good Behaviour: The Supreme Court and Article III of the United States Constitution 

(Santa Fe: Sunstone Press, 2001). 
 
26 Francis, 7.  
 
27 Francis, 8-9. 
 
28 Francis, 44. 
 
29 Francis, 54-58.  
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 The final text falling in this category is Saikrishna Prakash’s and Steven Smith’s article 

for the Yale Law Review, “How to Remove a Federal Judge.”30 They boldly argue that 

impeachment is not the sole mode of removing judges from the federal bench and upend the 

deep-seated constitutional mindset entertained by Blackmar and Edwards.31 They support their 

argument with an in-depth chronicling of the origin and historical development of Good 

Behavior which dates all the way back to the fifteenth century.32 Their call-to-action is equally 

bold: they place much faith in Congress to define the parameters of Good Behavior, albeit they 

concede that Congressional interpretation of the Constitution will eventually be subject to 

judicial review.33 Nevertheless, this law review article brought Congress’ dormant powers to 

regulate the judiciary to my attention.  

Nomination Literature: My exploration of nomination literature dovetails with concepts 

introduced to me through Good Behavior literature. I opted to look into nomination literature 

because the nomination process is conspicuously politicized in the same vein as Justice Chase’s 

impeachment trial.  

Overall, the two authoritative texts on which I relied touched on judicial ethics and media 

coverage. The first of these texts was Richard Davis’ recent book, Supreme Democracy: The End 

of Elitism in Supreme Court Nominations, which traces the democratization of Supreme Court 

nominations.34 One of Davis’ main arguments is that making Supreme Court nominations 

                                                        
30 Saikrishna Prakash and Steven Smith, “How to Remove a Federal Judge,” Yale Law Journal 116, no. 72 

(2006): 72-137. 
 
31 Prakash and Smith, 134-135. 
 
32 Prakash and Smith, 92.  
 
33 Prakash and Smith, 134-135. 
 
34 Richard Davis, Supreme Democracy: The End of Elitism in Supreme Court Nominations (Oxford: Oxford 

University Press, 2017).  
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publicly accessible, particularly in the digital age, has made hearings a “messy” but relevant 

process.35 Nomination hearings, he says, have increasingly attracted participation not only from 

institutional actors, such as the President and the Senate, but from non-institutional actors, such 

as the media and interest groups.36 In my thesis, I ended up concentrating on the same 

institutional and non-institutional actors Davis identifies in his book.  

 The second text is Steven Lubet’s article, “Confirmation Ethics: President Reagan’s 

Nominees to the Supreme Court,” where Lubet studies a particular practice of Supreme Court 

nominees: evading questions.37 Lubet dates this practice back to Judge Sandra Day O’Connor’s 

hearings, which – as Richard Davis also points out in his book – were the first Supreme Court 

nomination hearings broadcast on television.38 This fact complements Lubet’s work, seeing as he 

observes that evading questions is in the name of “judicial ethics;” nominees do not want to 

appear partial before the public by addressing any Senators’ hypotheticals, nor do they want to 

fall short on answers before the Committee.39  

Lubet’s article works to dispel the myth that the art of evasion developed after the 

controversial hearings of Judge Robert Bork.40 Lubet instead corrects this popular narrative by 

proving Bork an anomaly and discussing the development of this strategy around his hearing.41 It 

                                                        
 

35 Davis, 216.  
 
36 Davis, 81-82.  
 
37 Steven Lubet, “Confirmation Ethics: President Reagan’s Nominees to the United States Supreme Court,” 

Harvard Journal of Law and Public Policy 13, no. 1 (Winter 1990): 229-262; Davis, 15.  
 
38 Lubet, 229.  
 
39 Lubet, 230.  
 
40 Lubet, 229-230.  
 
41 Lubet, 229-230. 
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is in Lubet’s article that I find further justification for the justices whose judicial careers I follow 

in my thesis: Justices O’Connor, Scalia, and Kennedy.42  

Departure Literature: I also looked at departure literature to find meaningful work on 

justices’ psyches when they leave the Court. It was serendipitous to find Artemus Ward’s book, 

Deciding to Leave: The Politics of Retirement from the United States Supreme Court.43 Ward 

explores how, why, and when justices retire. His book provides many anecdotes, statistics and 

statutory history that changed the way I perceive justices’ deaths and retirements. The most 

thought-provoking portion of his work discussed the different incentives justices have to retire. 

For example, he discusses at-length the various laws adjusting the minimum retirement age for 

justices.44 Ward calls this information the “politics of departure,” which opened my eyes to how 

calculated retirement must be on the justices’ end, and speculative it is on Court-watchers’ end 45  

Imagery Literature: This wildcard sphere of literature focuses on perceptions of the 

Court. It is the only category distinctly comprised of works concerned with what happens at the 

Supreme Court in the interim between a justice’s appointment and departure.  

 While taking Professor Diana Kapiszewski’s government seminar – Constitutions, 

Courts, and Rights in New Democracies – I read an excerpt of Martin Shapiro’s book, Courts: A 

Comparative and Political Analysis, which demarcates the arbitrational and political roles of 

courts.46 One of Shapiro’s key contributions to the scholarly conversation on court imagery is the 

                                                        
42 Lubet, 239.  
 
43 Artemis Ward, Deciding to Leave: The Politics of Retirement from the United States Supreme Court 

(Albany: State University of New York Press, 2003).  
 
44 Ward, 9-12, 18.  
 
45 Ward, 1.  
 
46 Martin Shapiro, Courts: A Comparative and Political Analysis (Chicago: University of Chicago Press, 

1981). 
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reinforcement of the “prototypical” court.47 This is a phenomenon where judges invoke the 

apolitical ideal of a court to protect institutional legitimacy.48 The descriptive contribution 

Shapiro makes in his coinage of the prototypical court colored my view of courts – including the 

Supreme Court of the United States. He cultivated in me a curiosity about judges’ light 

deception, particularly since this deception appears essential to the preservation of courts’ 

legitimacy.  

 Another piece of imagery literature is Barbara Perry’s book, The Priestly Tribe: The 

Supreme Court’s Image in the American Mind, which discusses the connection between the 

quasi-transparency and mystique of the Supreme Court.49 Her work is complementary to 

Shapiro’s, for they both consider of how public perception affects institutional legitimacy. 

Though Shapiro’s book is written from an outsider’s perspective, Perry’s anecdotal evidence 

from her time as a Supreme Court Fellow from 1994-1995 corroborates Shapiro’s findings.50  

The Supreme Court – according to Perry – is wary of public opinion and responsively upholds 

the image of a prototypical court in various ways.51  

After reading the aforementioned literature and an ample amount of contextualizing 

material, I wondered what public information on the three Reagan appointees to the Court – 

O’Connor, Scalia, and Kennedy – revealed about modern understandings of Good Behavior. 

                                                        
 
47 Shapiro, 1. 
 
48 Shapiro, 1.  
 
49 Barbara A. Perry, The Priestly Tribe: The Supreme Court’s Image in the American Mind, (Westport: 

Praeger Publishers, 1999).  
 

50 Perry, xiii.  
 
51 Perry, 93-94.  
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Methodology 

Prior to explaining my methodology, I find it necessary for me to describe the inherent 

biases and limitations of my research. From May to August 2018, I was the Digital Assets Intern 

in the Office of the Curator of the Supreme Court of the United States. In autumn of that same 

year, I worked for the Washington, D.C. Office of United States Senator Dianne Feinstein, who 

is currently the Ranking Member of the Senate Judiciary Committee. While working in her 

office, I was privileged to work with her Counsel for Nominations and witness the nomination 

hearings of Judge Kavanaugh.  

As I see it, I have a professional and moral obligation to both the Supreme Court and the 

United States Senate to protect the integrity of these institutions. I have therefore done my due 

diligence in assuring that my primary and secondary source materials are equally available to the 

general public. I have also ensured that all photographic reproductions accompanying my thesis 

are approved for reproduction under current copyright laws and institutional policies.    

 

The Justices: As hinted in my literature review, I chose three justices to follow 

throughout my thesis: Justice Sandra Day O’Connor, Justice Antonin Scalia, and Justice 

Anthony Kennedy. My decision to have these three as the focal points of my work stems from 

Lubet’s, Davis’, and Francis’ works. These three justices belong to the first batch of judicial 

nominees whose hearings were broadcast to the Nation and the world. On top of that, they also 

created the modern template of “nominee precedent” in providing various ways to bypass 
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questions from the Senate Judiciary Committee while on camera.52 Finally, none of these justices 

were impeached.    

Primary Sources: When determining primary sources for my research, it was important 

to consider the institutional and non-institutional actors mentioned in Richard Davis’ book. 

Institutional actors include: the President, the Senate, and the nominees/justices. Non-

institutional actors consist of the media and interest groups.  

 I chose to pay attention to these justices’ appointment processes and departures primarily 

because they mark the beginning and end of a judicial lifetime. Since a justice holds their term so 

long as they maintain Good Behavior, it seemed intuitive to observe the alpha and omega of their 

ethical reputations, which are respectively crafted and reaffirmed during these moments. This 

choice was also out of practicality, seeing as monitoring the progress of these three justices 

would have required tracing more than two decades of judicial activity, per justice.   

 According to the Constitution, the President and the Senate are responsible for carrying 

out the bifurcated appointment process.53 To afford these institutional actors an ample amount of 

attention to study their unique agency, I viewed videos of President Reagan’s official nomination 

announcements from the White House Press Room and reviewed the official records from the 

three justices’ hearings. I obtained video footage from credible online archives belonging to 

Eureka College and the Reagan Presidential Library. Hearing transcripts and compilations of 

records were all obtained from the Library of Congress.  

 Regarding non-institutional actors, my first observation was that media outlets in general 

had adequate coverage of public sentiment – particularly opinions voiced by interest groups. 

                                                        
52 Brett Kavanaugh, “Kavanaugh: Following nominee precedent is critical,” Fox News, September 5, 2018, 

video, 00:05:09, https://video.foxnews.com/v/5831112777001/.  
 
53 U.S. Const. art. II, sec. 2, cl. 2. 
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Since media could capture the essence of non-institutional actors, discerning between different 

outlets became my biggest difficulty. My priority in choosing sources was respecting both the 

Court and the Senate, so I minimized the pool of eligible media outlets by looking at those with 

dual membership in the Supreme Court and Congressional Press Corps.54 Membership in these 

corps were strong indications of their trustworthiness, which is determined by the expertise and 

accuracy underlying their reporting.  

I eventually picked the New York Times, Washington Post and Wall Street Journal from 

this pool of exclusive outlets because each sponsors a broad range of views and publishes 

different styles of writing. Many Supreme Court reporters make the journalistic decision to 

include biographical narratives about justices when writing about the Court and its decisions 

while others keep to strict legal reporting.55 The New York Times, Washington Post, and Wall 

Street Journal have published and continue to publish works that balance biographical and legal 

reasoning to contextualize Supreme Court news for their readers.   

 Furthermore, when determining coverage dates to focus on, I followed a simple rule of 

thumb: one to two days before to one to two days after. This timeframe averaged about three 

days of coverage and worked particularly well for nomination hearings. The news cycle on these 

days captured the anticipation, summaries, and takeaways of each hearing day, as well as the 

entirety of the hearings. However, this rule needed to be modified to accommodate the 

fundamentally different nature of departures from the Court. There is no “day before” coverage 

for judicial departures – they are sporadic. I accordingly shifted the timeframe for departures to 

                                                        
54 Public Information Office of the Supreme Court of the United States, “Hard Pass Holders for the October 

2018 Term,” news release, October 2018, https://www.supremecourt.gov/publicinfo/Hard_Pass_List_OT18.pdf; 
“Gallery Membership by Organization,” Membership, United States Senate, accessed April 20, 2019. 
https://www.dailypress.senate.gov/?page_id=9213.  

 
55 Perry, 108-117.  
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the day of retirement or death, to about one to four days after. This way, based on the amount of 

content available on each justice, the average span of coverage for nomination hearings and 

departures would be roughly equal. As a result, these are the relevant coverage dates for each 

justice:  

 
 
 
 
 
 
 
 
 
Lastly, to underscore Justices’ agency when they retire, I referred to Justice O’Connor’s 

and Kennedy’s retirement letters to Presidents Bush and Trump, respectively. Concerning Justice 

Scalia’s death, I instead referred to an official press release from the Supreme Court’s Public 

Information Office, which is also responsible for publishing Justices’ retirement notices to the 

sitting president.    

Images: The images in this thesis are courtesy of myself, the Reagan Presidential 

Library, and C-SPAN. They accompany my thesis as visual aids for the stories described in my 

thesis.  

 

Concluding Points  

Interacting with disparate primary and secondary sources was quite a feat. Although I 

was initially skeptical of my finding an underlying theme or motif in my sources, in due course it 

occurred to me that the notion of public image and reputation was often put in conversation with 

musings of the Supreme Court’s legitimacy.  

Justice Hearings  Departure  

O’Connor September 9-12, 
1981 July 1-5, 2005 

Scalia August 5-8, 1986 February 13-14, 
2016 

Kennedy December 13-16, 
1987 June 27-28, 2018 
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As I delved deeper into my primary sources, I saw a bridge form between the a priori and 

a posteriori assessments of the three jurists in question. Americans revisited what they learned 

about O’Connor, Scalia, and Kennedy during the appointment process upon their departures. 

This was an overt contemplation of legacy, anamnestic in spirit. At the close of these justices’ 

careers on the Supreme Court, the media recalled the images and ideas floating around in public 

discourse during the appointment process. From these first impressions came reputations that the 

justices, for the most part, lived up to during their term of Good Behavior. Discussing these 

departing justices, then, consisted of observing whether their reputations rang true. Truth is the 

heart of my thesis: I argue that verisimilitude has guided our modern interpretation of Good 

Behavior.56 

 I advance this argument in four parts. The first two chapters of this work are dedicated to 

the appointments process: Chapter One draws attention to the President’s power to nominate, 

whereas Chapter Two emphasizes the Senate’s provision of advice and consent. The last two 

chapters are dedicated to the departure process: Chapter Three discusses immediate reactions to 

justices leaving the Court, while Chapter Four is devoted to analyzing the remembrance of 

justices in the general aftermath of their bidding adieu.   

 Although my argument is not completely drawn from constitutional history, I hope to 

contribute a nuanced perspective and a more comprehensive approach to a scholarly 

conversation heavily saturated with pure historical and legal analysis. The “storytelling” and 

interdisciplinary habits innate to field of American studies allow me to adopt a “case study” 

format to consider these three Supreme Court justices and successfully argue a dually cultural 

                                                        
56 “Verisimilitude” also known as “truthlikeness,” refers to the appearance of truth or reality; “Probability, 

Knowledge, and Verisimilitude,” Karl Popper, Stanford Encyclopedia of Philosophy, accessed April 20, 2019, 
https://plato.stanford.edu/entries/popper/#ProbKnowVeri.  
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and constitutional point. Even more, the space American Studies provides to account for a 

diverse ensemble of primary sources privileges me further; instead of abiding by the trend of 

compartmentalization in legal academia (as evidenced by the categories introduced in my 

literature review), my thesis accentuates and runs a common thread running through different 

legal and judicial subtopics.    

Finally, I conclude my thesis with a recommendation that the Chief Justice of the United 

States rethink Supreme Court rules and traditions. I also pose further research questions related 

to my thesis. This brings practical utility to my research in hopes that it may eventually find itself 

at the intersection of pressing legal and cultural conversations. After all, its purpose is 

simultaneously discovering the spirit of judicial ethics and contemplating the legacy of three 

mammoth figures of American Constitutional Law. 
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CHAPTER ONE:  
REAGAN DOES JUSTICE 

 
The United States Constitution grants the President the power to nominate individuals to 

the Supreme Court with the “Advice and Consent” of the Senate.57 The nomination process was 

a task originally for political elites done completely behind closed doors. 58 Today, the process 

retains some of its private elements – such as the core deliberation between the President and his 

advisors – although some “short lists” make their way into the hands of the press.59  

One element of the nomination process has, since the late twentieth century, always been 

a political spectacle: the President’s announcement of their nominee. In the late 1960’s, under 

President Nixon, White House correspondents and cameras started covering the President and 

their administration conveniently from the White House Press Room.60 This dynamic certainly 

affected the Reagan administration’s approach to announcing Supreme Court nominees, 

especially given President Reagan’s reformation of the nomination process behind closed doors.  

Reagan “formalized” the nominee selection process by “institutionalizing interaction 

patterns and job tasks that in previous administrations were more informal and fluid.”61 More 

specifically, the Reagan Administration concentrated the process within the White House. 

Vetting nominees was no longer a responsibility shared equally between officials in the White 

                                                        
57 U.S. Const. art. II, sec. 2, cl. 2. 
 
58Davis, 2.  
 
59 Lee Epstein, Jack Knight and Andrew D. Martin, “The Norm of Prior Judicial Experience and Its 

Consequences for Career Diversity on the U.S. Supreme Court,” California Law Review 91, no. 4 (2003): 903-965.  
 
60 James A. Jacobs, “The President, the Press, and Proximity: The Creation of the White House Press 

Center,” White House Historical Society, accessed April 20, 2019, https://www.whitehousehistory.org/the-president-
the-press-and-proximity.  

 
61 Sheldon Goldman, “Reaganizing the Judiciary: The First Term Appointments,” Judicature 68 (1985): 

315.  
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House, the Department of Justice, and the American Bar Association (“ABA”).62 In the course of 

President Reagan’s two terms, the White House directed the nomination process with little 

deference to the Department of Justice and ABA, which traditionally compiled reports for the 

White House on prospective nominees’ previous behavior.63 The significantly active role high-

level Reagan White House officials played in the selection of judges led to “legislative, 

patronage, political and policy considerations” that were “to an extent never before so 

systematically taken into account.”64 There was, within the Reagan Administration, a formal 

mechanism – “The President’s Committee on Federal Judicial Selection” – facilitating a 

remarkably consistent ideological and political evaluation of judicial nominees.65 As a result, 

ideology became a priority for Reagan. His administration worked assiduously to fill the 

judiciary with a particular breed of conservative jurists more likely to rule in favor of his 

policies.    

As stated in “Federalist No. 48,” the Framers intended for the Supreme Court to be 

isolated from political pressure.66 The appointment process, however, places the fate of the 

judiciary in the hands of political actors. Selecting judicial nominees was not a low-profile 

activity during the Reagan era and neither were Senate Democrats’ efforts to “use their clout to 

closely scrutinize [Reagan’s] nominations and even stop some dead in their tracks.”67 The 

                                                        
62 Goldman, 315.  
 
63 Goldman, 315. 
 
64 Goldman, 315. 
 
65 Goldman, 315-316.  
 
66 “Federalist No. 78,” in The Federalist, ed. George W. Carey and James McClellan (Indianapolis: Liberty 

Fund, 2001), 401-408.  
 
67 Sheldon Goldman, “Reagan's Judicial Legacy: Completing the Puzzle and Summing Up,” Judicature 72, 

no. 318 (April-May 1989): 319.  
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discord between the Executive and Legislative branches inextricably linked the Court to political 

melodrama and threatened to prevent the “Reaganization of the Judiciary.”68 For this reason, the 

President limited himself to discussing abstract indicators of nominees’ judicial behavior, like 

their public image and reputation, as opposed to concrete evidence, such as a nominees’ previous 

opinions and political allegiance.  

Against a backdrop of rising political polarization, the Supreme Court appointment 

process eventually became a metaphorical war over judicial selection.69 In this war, the President 

strikes first with their announcement. When they announce their nominee to the world, they have 

the advantage of controlling time and space in the White House Press Room. Reporters typically 

hound the President with questions while video cameras pick up every crisp voice, furrowed 

brow, and subtle smile in the room. The President also gives a short spiel on his constitutional 

duty of nominating someone to the Court and appeals to the public. They describe and praise 

their nominee in humanizing terms. Once the President has made their remarks, the press 

investigates and profiles judicial nominees until their hearings. 

 Given the delicacy of public image and reputation, it is easy for the media to run articles 

capable of tempering or destroying a nominee’s public persona. The mere drop in a nominee’s 

symbolic value invites more critical ideas to float through public discourse. This averts public 

attention to a judge’s reputation – how they have been known to act in their official capacity – 

than their mere image. When confronted with the reality of a nominee rather than a somewhat 

contrived depiction, discussions consequently turn to normative debates about leadership and 

                                                        
68 Goldman; Christopher E. Smith, Critical Judicial Nominations and Political Change (Westport: Praeger 

Publishers, 1993), 4. 
 
69 Michael Gerhardt, “Judicial Selection as War,” U.C. Davis Law Review 36 (2003): 667-693.  
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governance. Articles discussing these questions focus less on a judicial nominee’s identity and 

more on how they would interpret the law.  

The metaphorical war did not become a full-fledged concept until the Reagan Era. As 

aforementioned, President Reagan was eager to reform the judiciary by filling it with 

conservative jurists. To mitigate fears over his conservative judicial army, the President began to 

pitch personalities. During Reagan’s presidency, the Nation experienced the first series of 

“gavel-to-gavel” coverage from the President’s announcement to the Senate’s vote.70 Ever the 

suave Hollywood actor, President Reagan prodigiously branded his nominees and exercised great 

control over the press.71 He also appeared to anticipate certain questions and offered curt 

responses. This laid a strong foundation of public interest in his nominees. Nevertheless, they 

would come under attack.  

 In this chapter, I will examine President Reagan’s nomination announcements for Judges 

Sandra Day O’Connor, Antonin Scalia, and Anthony Kennedy. Much attention will be focused 

on how Reagan transformed simple announcements into press junkets, where he would mediate a 

social relationship between his nominee and the American people with image.72 Furthermore, I 

will discuss the press’ conjectures about his nominees’ reputations to emphasize the growing 

tensions leading up to their nomination hearings before the Senate Judiciary Committee. This 

will serve as a proper segue into nomination hearings.  

                                                        
70 “Gavel-to-gavel” refers to the opening gaveling of Senate Judiciary hearings and the closing gaveling at 

the end of Supreme Court terms. Therefore, gavel-to-gavel coverage refers to media coverage spanning from 
nomination to departure. 

 
71 Tim Raphael, “The Body Electric: GE, TV, and the Reagan Brand,” TDR (1988-) 53, no. 2 (2009): 113-

138, http://www.jstor.org/stable/25599477.  
 
72 Trevor Parry-Giles, The Character of Justice (East Lansing: Michigan State University Press, 2006), 120.  
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Affirmative Action  

Figure A: President Reagan and his Supreme Court nominee Sandra Day O'Connor  
in the Rose Garden. July 15, 1981.  

Courtesy the Ronald Reagan Presidential Library. 
 

On August 19, 1981, President Reagan officially nominated Judge Sandra Day O’Connor 

to be an Associate Justice of the Supreme Court in the White House Press Room.73 His 

nomination made Judge O’Connor the first woman to ever be considered for a position on the 

Court. President Reagan was proud that his decision to nominate Judge O’Connor fulfilled his 

campaign promise to place a woman on the Court.74 He clarified that this promise was not just a 

symbolic effort – “that … [he] would [not] appoint a woman merely to do so” – and his choice 

would exemplify “high standards.”75  

                                                        
73 Ronald Reagan and Sandra Day O’Connor, “President Ronald Reagan nominates Sandra Day O'Connor 

to US Supreme Court,” August 19, 1981, Video, 00:09:50. https://www.youtube.com/watch?v=xmY6EvDnVsg. 
 
74 Reagan and O’Connor.   
 
75 Reagan and O’Connor.   
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 Prior to delivering this set of remarks, the President traded the blue institutional 

scenery of the White House Press Room for the more verdant environment of the White House 

garden. The moment played out like a deliberate breath of fresh air; switching from the Press 

Room to the Garden was an orchestrated effort as evidenced by a row of chairs aligned before a 

bloc of reporters. The garden was an open forum for President Reagan to join Judge O’Connor 

sitting politely in a chic pink suit. The image of O’Connor in her suit sitting next to President 

Reagan actualized his campaign promise to nominate a female professional to the Court.  

 “O’Connor in the Garden” subsequently clashed with her judicial record as the judge’s 

hearing neared. Several reports came in the wake of the release of her rating from the American 

Bar Association. 76 The release and reception of the ABA’s rating is a procedural tradition 

measuring a judge’s “judicial temperament, integrity and ‘professional competence’” to assist in 

the Senate Judiciary Committees’ consideration of judicial nominees.77 Judges receive a 

comprehensive score ranging from “Not Qualified,” “Qualified” to “Well Qualified.” 78 A 

mélange of personal and professional behavioral studies determines these ratings, all conducted 

by the American Bar Association’s Standing Committee on the Federal Judiciary.79 Generally, 

the Standing Committee conducts a sweeping performance review of nominees to gain an 

                                                        
76 Linda Greenhouse, “Bar Group Backs Judge O’Connor On Eve of Confirmation Hearings,” New York 

Times, September 9, 1981, https://nyti.ms/29Rmj9o.    
 
77 Greenhouse. 
 
78 Greenhouse.   
 
79Standing Committee On The Federal Judiciary: What It Is And How It Works, Chicago: American Bar 

Association, 2009, 
https://www.americanbar.org/content/dam/aba/migrated/scfedjud/federal_judiciary09.authcheckdam.pdf., 8.  
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understanding of their career through examining their past opinions, scholarly writings, litigation 

experience, and accomplishments.80  

There were concerning elements in the ABA’s evaluation that punctured Judge 

O’Connor’s air of professionalism. She had received an overall “Well Qualified” from the ABA 

and scored well in terms of judicial temperament and integrity, but there was debate over her 

professional competence.81 Compared to the long line of nominees before her, she had “limited 

experience as a judge and a practicing lawyer,” indicating that her eighteen months as a Judge on 

the Arizona Court of Appeals were not as “extensive or challenging” as the experiences touted 

by her peers and predecessors, who often had long tenures on the federal bench at the time of 

their appointments.82 Apart from her lack of federal experience, her mastery of judicial 

authorship was also the subject of debate. Analysts found her opinions “competently written,” 

but inherently limited by her position as a mere state-level judge.83 According to the New York 

Times, the ABA concluded that her oeuvre hitherto did not grapple with the “mega-politics” 

found in Supreme Court cases and lacked the “complex legal analysis” the ABA customarily 

reviewed.84 

                                                        
80 Standing Committee On The Federal Judiciary: What It Is And How It Works, 3.  
 
81 “Professional competence,” according to the ABA, “encompasses such qualities such as intellectual 

capacity, judgement, writing and analytical abilities, knowledge of the law, and breath of professional experience;” 
Standing Committee On The Federal Judiciary: What It Is And How It Works, 3; Greenhouse, “Bar Group Backs 
Judge O’Connor On Eve of Confirmation Hearings.”   

 
82 Fred Barbash, “O’Connor Gets Qualified ABA Endorsement,” Washington Post, September 9, 1981.  
 
83 Greenhouse.  
 
84 “Mega-politics” is defined as “matters of outright and utmost political significance that often define and 

divide whole polities;” Ran Hirschl, “The Judicialization of Mega-Politics and the Rise of Political Courts,” Annual 
Review of Political Science 11 (2008): 93.  
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 Although some media outlets – such as The New York Times and Washington Post – 

treaded lightly in reporting O’Connor’s ABA rating, The Wall Street Journal made no attempt to 

allay concerns over the integrity of the ABA’s review. The newspaper called the ABA’s 

O’Connor probe “unusual” because of its departure from issuing her a categorical rating for the 

Senate to consider and its qualification that Justice O’Connor had “met the highest standards of 

judicial temperament and integrity” but “only qualified from the standpoint of professional 

competence.”85 

Additionally, The Wall Street Journal ran an article titled “Testing Mrs. O’Connor,” 

which adversely affected public opinion about her.86 Its author itches to ask an apparently 

indecorous question: “Do you think President Reagan’s campaign promise to appoint a woman 

to the Court serves the interests of justice?”87 In conclusion, the author states that courts should 

not be reflective of the American population because representation mistakenly equates the roles 

of judges and elected politicians.88 The article also treats O’Connor as a token and cites her 

disapproval of “judges who purport to decide matters of public policy” to concede that she would 

perhaps be “an important addition to the Court” despite her “unimpressive resume.”89  

 The article’s attacks on O’Connor as both a female and a judge reflect a larger 

institutional dynamic at play. As the imagery suggested during President Reagan’s 

announcement of her nomination, accepting O’Connor required escape from an institutional 

                                                        
85 “O’Connor Rated Qualified in Unusual Bar Procedure,” Wall Street Journal, September 9, 1981.  
 
86 “Testing Mrs. O’Connor,” Wall Street Journal, September 9, 1981.  

 
87 “Testing Mrs. O’Connor.”  

 
88 “Testing Mrs. O’Connor.”  
 
89 “Testing Mrs. O’Connor.”  
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mold which had, for centuries, been formed by a long line of élite male federal judges.90 The 

press was complicit in maintaining this mold by calling her ABA rating into question rather than 

considering whether she was meritorious of her “Well Qualified” in light of her shortcomings as 

a woman and a state judge. The author of the Wall Street Journal article reduced O’Connor’s 

symbolic value by steering the discussion to her professional qualifications, thus masking a 

gendered argument with an “ideational” argument.91 The Senate Judiciary Committee would 

eventually explore the extent of O’Connor’s merit at her nomination hearings.  

 

  

                                                        
90 “Although she graduated among the top in her class from Stanford Law School in 1952, the only job 

offer she received was a position as a legal secretary for a firm in Los Angeles. 
In 1981, when she received a phone call from then Atty. Gen. William French Smith, who had worked as a 

lawyer in the Los Angeles firm that spurned her, she jokingly said she assumed he must be talking about a 
secretarial position in Washington instead of a nomination as the first woman to serve on the Supreme Court. 

She also recounted a 1966 conversation with a partner in a Denver law firm, who said his firm was 
desperate to hire a black lawyer. When she asked him about hiring women, she recalled, his response was: ''We 
don`t expect to ever hire a woman lawyer. Our clients just would not accept them;” Michael Tackett, “Women Still 
Lack Power, Justice O`Connor Asserts,” Chicago Tribune, November 15, 1990, 
https://www.chicagotribune.com/news/ct-xpm-1990-11-15-9004040645-story.html; Lee Epstein, Jack Knight and 
Andrew D. Martin, “The Norm of Prior Judicial Experience and Its Consequences for Career Diversity on the U.S. 
Supreme Court,” California Law Review 91, no. 4 (2003): 907.   

 
91 Lisa Hilbink, “The Constituted Nature of Constituents' Interests: Historical and Ideational Factors in 

Judicial Empowerment,” Political Research Quarterly 16, no. 4 (December 2009): 781-797.  
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The Scalian Eclipse  

 
Figure B: President Reagan announces the resignation of Chief Justice Warren Burger and  

the nominations of William Rehnquist to be Chief Justice and Antonin Scalia to be  
Associate Justice in the Press Briefing room. June 17, 1986.  

Courtesy the Ronald Reagan Presidential Library. 

In the fall of 1986, President Reagan once again took to the White House Press Room, 

this time with Chief Justice Warren Burger and Justice William Rehnquist in tow.92 The 

President made swift introductions at the podium with Justice Rehnquist immediately to his left 

and Chief Justice Burger looking over Rehnquist’s shoulder. Their positioning foreshadowed 

Reagan’s announcement: Chief Justice Burger was retiring and Justice Rehnquist – an Associate 

Justice on the Court since 1971 – would take his place.93 Reagan, however, did not stop there. A 

third nomination was announced in the room, only the recipient of that nomination was not 

present. Mispronouncing his nominee’s name (“Anne-toe-ninn”), President Reagan nominated 

Judge Antonin Scalia of the Court of Appeals for the D.C. Circuit to succeed Rehnquist as an 

                                                        
92 Ronald Reagan, “President Reagan's Remarks Regarding Retirement of Chief Justice Warren Burger,” 

June 17, 1986, Video, 6:17, https://www.youtube.com/watch?v=W3-ZuSqx35I&t=1s.  
 
93 Reagan.  
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Associate Justice.94 The President did not address Scalia’s absence, but his effort to fill the room 

with the Judge’s spirit was evident. His eyes looked directly into the camera as he commended 

Judge Scalia for the “force of his intellect.”95 Later, he tried to level Rehnquist and Scalia’s 

nominations by wishing them both a “prompt consideration” by the Senate.96  

 Regardless of President Reagan’s remarks, the two unequal vacancies on the Court and 

Scalia’s absence rendered the Judge an afterthought. Justice Rehnquist’s hearings were 

conducted about a week prior to Judge Scalia’s and because the former was up for the Chief 

Justice position – which would make Rehnquist the “first amongst equals” – the Senate and the 

media were more concerned with Rehnquist’s hearings.97 However, as reported by The New York 

Times and Washington Post, many issues were left “unresolved” when the Rehnquist hearings 

adjourned.98 The most important issue was whether a bipartisan group of Senators could obtain 

access to internal documents in the Office of Legal Counsel, an office within the Executive 

Branch under which both nominees had served.99 Due to this investigatory impediment to the 

Senate’s consideration of both nominees, reporting on Scalia’s hearings was coupled with 

reporting on Rehnquist’s, with Scalia-related content pushed to the tail end of most articles. 

Scalia’s nomination to the position of Associate Justice truly was eclipsed by Rehnquist’s 

nomination to the most senior role on the Court. As Senator Strom Thurmond (R-SC) implied in 

                                                        
94 Reagan.  
 
95 Reagan.  
 
96 Reagan.  
 
97 Hearings Before the Senate Committee on the Judiciary, The Nomination of Judge Antonin Scalia, to 

Serve as an Associate Justice of the Supreme Court of the United States, 99th Cong., 2nd sess., August 5-6, 1986, 2.  
98 Linda Greenhouse, “Senate Panel Turns to Scalia; Rehnquist Papers Still Sought,” New York Times, 

August 5, 1986, https://nyti.ms/29CCgjr.  
 
99 Greenhouse, “Senate Panel Turns to Scalia; Rehnquist Papers Still Sought”; George Lardner, Jr. and Al 

Kamen, “Senators Push for Rehnquist Memos,” Washington Post, August 5, 1986.  
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his opening statements during Rehnquist’s hearing, the position of Chief Justice has more 

cultural resonance than any other position; the Chief is “the symbol of the Court,” with “more 

visible” obligations such as administering the oath of office to the President and presiding over 

the Court during oral arguments.100 Thurmond also attributed vast juridical power to the position: 

the power of assigning opinions and heading the federal court system.101 In addition, Senator 

Howell Heflin (D-AL) assumed “… that [if] the nominee Justice [Rehnquist] is confirmed…. 

that [Judge] Scalia is placed on the Court,” reaffirming the supremacy of Rehnquist’s hearings 

over Scalia’s.102  

The lack of attention given to Scalia foreshadowed a power dynamic on the Court 

between him, the Chief Justice, and his future colleagues. The Chief headlines the Court with 

inherent powers and responsibilities surpassing those of an Associate Justice. A “Justice Antonin 

Scalia” would never have enjoyed the entirety of these powers, save instances where he – upon 

being the most senior justice – would have the prerogative to assign opinions to himself or 

allocate tasks to his colleagues.103 The constraints on an Associate Justice’s power conclusively 

curtailed the type of justice Antonin Scalia could be. Still, Reagan mentioned the Judge’s 

intellectual prowess to prove Scalia would be a formidable nominee before the Senate.    

 

                                                        
100 Hearings Before the Senate Committee on the Judiciary, The Nomination of Judge Antonin Scalia, to 

Serve as an Associate Justice of the Supreme Court of the United States, 2.  
 
101 Hearings Before the Senate Committee on the Judiciary, The Nomination of Judge Antonin Scalia, to 

Serve as an Associate Justice of the Supreme Court of the United States, 2. 
 
102 Hearings Before the Senate Committee on the Judiciary, The Nomination of Judge Antonin Scalia, to 

Serve as an Associate Justice of the Supreme Court of the United States, 219.  
 
103 “Supreme Court Procedure,” About Federal Courts, United States Courts, accessed April 21, 2019, 

https://www.uscourts.gov/about-federal-courts/educational-resources/about-educational-outreach/activity-
resources/supreme-1.  
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Not His First Choice   

Figure C: President Reagan announcing to the press the nomination of Judge Anthony Kennedy as Associate Justice 
of the United States Supreme Court in the Press Room. November 11, 1987.  

Courtesy the Ronald Reagan Presidential Library. 
 

A year later, on November 11, 1987, President Reagan took to the White House Press 

room for the last time to announce yet another nominee to the Supreme Court.104 Reagan quickly 

made his way to the podium, with a tall, bespectacled man awkwardly trailing behind him. He 

had a smile with a curvature just a few degrees more pronounced than the Mona Lisa’s, and 

looked admiringly at the President. The man was Judge Anthony Kennedy from the Court of 

Appeals for the Ninth Circuit. 

 The President began his announcement with a sigh of relief, signaling a certain degree of 

confidence that the end of an exasperating nomination process would come with Judge Kennedy. 

Kennedy was Reagan’s third choice – which Reagan alluded to in jest – after the President’s 

                                                        
104 Ronald Reagan, “President Reagan's Remarks Nominating Anthony Kennedy to the US Supreme 

Court,” November 11, 1987, Video, 10:41, https://www.youtube.com/watch?v=WgT3BmhMDIY&t=291s.  
 



 

 36 

failed nominations of Judges Robert H. Bork and Douglas Ginsburg.105 Since Bork and Ginsburg 

came out of their hearings with tarnished reputations, it was imperative that Reagan paint a sure 

and wholesome portrait of Judge Kennedy.106 Reagan spoke about Kennedy’s Californian 

pedigree, his longstanding career in public service, his “true” conservatism, and characterized the 

Judge as “that special kind of American who’s always been there when we needed 

leadership.”107 Reagan then seized the opportunity to forge Kennedy into something bigger than 

himself: the product of bipartisanship at its finest. “I believe the mood and the time is now right,” 

the President explained, “for all Americans … to join together in a bipartisan effort to fulfill our 

constitutional obligation of restoring the United States Supreme Court to full strength.”108 

 It was not until the end of Reagan’s announcement that tensions really arose between the 

nominee and the reputation that would precede him. Judge Kennedy was the only one of 

Reagan’s nominees whose family was invited to the podium for the Nation’s gaze. The still-

frame image of Kennedy and his family surely boosted the wholesome, All-American idea of 

him, but it is difficult to reconcile the happiness on the Kennedys’ faces with the reporters’ loud 

commentary.  

 “Are you concerned about the intense scrutiny given [to Supreme Court nominees] 

now?” one asked.109  

                                                        
105 Reagan, “President Reagan's Remarks Nominating Anthony Kennedy to the US Supreme Court;” for 

information on the Bork nomination, see The Tempting of America: The Political Seduction of the Law, written by 
Judge Bork.  

 
106 Parry-Giles, 120-138.  
 
107 Reagan, “President Reagan's Remarks Nominating Anthony Kennedy to the US Supreme Court.” 
 
108 Reagan, “President Reagan's Remarks Nominating Anthony Kennedy to the US Supreme Court.” 
 
109 Reagan, “President Reagan's Remarks Nominating Anthony Kennedy to the US Supreme Court.” 
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 “And you are, in effect, the third choice for this seat,” another reminded him.110  

 “Mr. President, why didn’t you nominate Judge Kennedy the first time?” the President’s 

smile weakened at this.111 

Figure D: Supreme Court Nomination of Anthony Kennedy. November 11, 1987.  
Courtesy the Ronald Reagan Presidential Library. 

 
 As Kennedy’s nomination hearing approached, the media picked at healing scabs.  

Kennedy was portrayed as a “cautious nominee” who “impressed” Senators on both sides of the 

aisle, sparking anticipation for a “peaceful, if not passionless” confirmation to the Court.112 The 

media also distinguished between Kennedy and Reagan’s two failed nominees to the Court by 

downplaying his ideological conservatism and presuming he had an unsurprising nature.113 

                                                        
110 Reagan, “President Reagan's Remarks Nominating Anthony Kennedy to the US Supreme Court.” 
 
111 Reagan, “President Reagan's Remarks Nominating Anthony Kennedy to the US Supreme Court.” 
 
112 Caroline Rand Herron, “THE NATION: CONGRESS; A Peaceful Confirmation Is Expected for 

Kennedy,” New York Times, December 13, 1987, https://nyti.ms/29ng3qx. 
 
113 Al Kamen, “Kennedy’s Senate Confirmation Hearings Begin Monday,” Washington Post, December 13, 
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Democratic Senator Patrick Leahy (D-VT) – a former state attorney – even admitted that 

Kennedy was someone he would feel comfortable arguing before.114 However, in spite of the 

nascently positive reviews, Kennedy did raise some suspicions over how his views on 

affirmative action, abortion, and church-and-state relations “remain[ed] largely unknown despite 

12 years on the bench and nearly 500 majority opinions.”115   

 Curiosity over Kennedy’s positions on these contentious issues opened the arena for 

Senators to comment on expectations for the nominee. According to The Washington Post, 

members of the Judiciary Committee agreed that Kennedy would not be permitted to evade any 

questions posed by members of the Senate Judiciary Committee through categorical refusals.116 

This placed much pressure on Kennedy to adhere to the Senate’s expectations and clarify his 

reputation amid heightened public interest in how he would manifest his jurisprudence and 

beliefs. 

 

In Preparation  

In addition to the administrative changes Reagan made to the selection process for 

Supreme Court nominees, he also made a cultural contribution. The artistry behind announcing 

his nominees to be Associate Justices of the Supreme Court resulted in verisimilar caricatures of 

these prospective justices, meant to enrapture the public. Their public images were rooted in 

prominent facts about who they were, but they were stretched to assist President Reagan in 

carrying out his judicial revolution.  

                                                        
114 Kamen.  
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Although these images of Justices O’Connor, Scalia, and Kennedy were not immune to 

speculation from the press, this imagery and fodder percolated in the mind of the public and 

primed the Nation for the nominees’ hearings before the Senate Judiciary Committee. All 

questions, comments, and concerns raised about the President’s nominees would inform 

members of the Committee and guide their interrogation.    
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CHAPTER TWO:   
THE SUBTLE MINUET 

 
Since its establishment in 1816, the Senate Committee on the Judiciary, with its broad 

jurisdiction, “has assured its primary role as a forum for the public discussion of social and 

constitutional issues.”117 No grander colloquy embodies the province of the Senate Judiciary 

Committee than that between its members and the President’s Supreme Court nominee. The 

dialogue between them is the closest thing America has to a periodical constitutional convention. 

The purpose of Supreme Court nomination hearings is for Senators to find the right person to 

clarify the extent of the government’s powers to serve constituents. Hearings encourage the 

Nation to go back and reflect on “first principles” along with the Committee and the nominee.118 

At hearings, members of the Committee catechize nominees on sets of well-researched 

questions pertinent to the interests of Americans everywhere. Given the need to address abstract 

constitutional theories and real-life constituent concerns, nomination hearings for Supreme Court 

Justices end up lasting more than a day. In each of their strictly-allotted time, Senators’ inquire 

about topics ranging from the Constitution and landmark Supreme Court cases, to the nominees’ 

past work experiences. Although there are multiple iterations of Senators’ criteria for approval, 

they are primarily looking for indications of a nominee’s intelligence, competence, and 

integrity.119 
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There is, however, an underlying and increasingly relevant need to investigate the 

ideological leanings of a nominee.120 As more political issues are being judicialized, it is in 

Senators’ best interests to assure that judges with penchants for ruling in favor of their policies 

are appointed to a lifetime on the bench.121 In addition to gauging how “conservative” or 

“liberal” nominees are, Senators on the Committee may further alter or augment their ideological 

reputations. They accomplish this by asking carefully crafted questions purportedly based on 

legitimate concerns about the law and the judiciary but also subtly expose nominees’ potential 

biases.122  

These questions allow Senators to shift public opinion for or against nominees by 

pigeonholing them into ideological boxes. The Senate has therefore developed and emphasized 

an arbitrarily neutral standard of adhering to the legal “mainstream” – a safe zone where 

nominees should fall.123 Nominees who have exhibited behavior outside the mainstream 

jeopardize their fitness for the Court.124 This is because perceptibly extreme nominees on both 
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sides of the ideological spectrum compromise their judicial integrity based on the appearance of 

partiality. 

In spite of Senators’ tricks and schemes, nominees have adopted vexatious defense 

strategies derived from the tenets of judicial ethics and the separation of powers.125 A judge is 

meant to remain independent and impartial throughout their career, but modern Senate Judiciary 

hearings naturally upend these values.126 As nomination hearings are increasingly broadcast 

nationwide, judicial nominees need to balance their obligation to maintain some semblance of 

ethical conduct before television audiences with their duty to answer Senators’ queries. Hence, 

nominees rigorously study previous hearings and prepare careful answers to questions that they 

may reasonably anticipate.127 Nominees also deflect questions in order to avoid wading into 

controversial territory that could potentially damage their reputation in the public’s eyes. 

Deflecting comes in two forms: categorical declinations or vague responses. For this reason, it is 

unsurprising that former Senate Judiciary Chairman Arlen Spector (D-PA) likened modern 

Supreme Court hearings to “subtle minuets” with “nominees answering as many questions as 

they think they have to in order to be confirmed.”128 

 Judges O’Connor, Scalia and Kennedy were the first three nominees to dance with the 

Senate Judiciary Committee on television. Their success resulted from their ability to participate 
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in the theatricality of their hearings, which in turn ameliorated their reputation in the eyes of the 

Senate and the American Public. In the following chapter, I will discuss specific legal, political, 

and symbolic aspects of these judges’ hearings in greater detail to prove their positive effects.   

 

Friend of the Senate  

Judge O’Connor’s nomination hearings started promptly at 10:10am on September 9, 

1981. 129  To reach the hearing room, the judge had to pass anti-abortion pickets.130 Nevertheless, 

she was the spitting image of class, donning a pink and purple ensemble with rouged lips. Her 

look was reminiscent of the aesthetic she presented alongside President Reagan.131 O’Connor 

was accompanied by her husband, children, and her closest supporters. The cameras started 

rolling, she took her oath, and her hearings commenced.  

 On O’Connor’s first day testifying before the Judiciary Committee, it was clear that the 

fact of her “historic” nomination was her greatest defense against any criticism.132 Senators had a 

“sense that history was being made by the imminent confirmation of the first woman to be 

appointed as a Supreme Court justice,” and assured O’Connor at the onset of her hearing that she 

was “among friends.”133 Then, in her opening statement, O’Connor defended her symbolic status 
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as a competent “female first” by taking, head-on, concerns about her willingness to represent 

women, work experience, and her ideational view of courts. She accepted the good company and 

“set the tone for much of what followed” by extending her honor to all women, on whose 

shoulders she stood, and emphasizing that her past experience as a legislator and state judge 

made her “sensitive” to issues of federalism.134 The credibility she sought to maintain, however, 

was placed on precarious grounds once Senators pressed her on issues of reproductive rights.  

For Judge O’Connor, the biggest obstacle was explaining her legislative track record 

favoring abortion more than conservatives and Christians would have preferred.135 Republican 

senators and anti-abortion interest groups were less impressed with the mere fact of her 

legislative experience; they wanted to call into question the substance of legislative career. In 

response, O’Connor distinguished between her personal values and her legislative decisions, 

hoping to prove her conservative sense of morality and her commonsensical view of the law.136 

She principally justified the state legislature’s prerogative to regulate abortions and denied a 

court’s right to interfere with public policy as such.137 She also repented before the Judiciary 

Committee and expressed profound regret over her “mistake” of voting on legislation 

decriminalizing abortion.138 In addition to this “one important concession,” O’Connor also 

expressed her “abhorrence of abortion” and clarified that her “personal views and beliefs have no 
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place in the resolution of any issue.”139 This chasm between herself and her job worked to her 

advantage in assuring both members of the Judiciary Committee and the public that she would 

not improperly insert her own policy views into the Constitution, and that her legislative 

decisions concerning abortion were merely relics of the past.140  

 Another obstacle the judge had to overcome was reconciling her unique position as the 

first woman nominee with her potential role as a justice. Democrats on the Senate Judiciary 

Committee tokenized her in hopes of making her a champion for women everywhere. They 

wondered whether she believed it appropriate to “campaign from the Court for adoption of the 

proposed Federal equal rights amendment…”141 O’Connor explained “the canons of judicial 

ethics do say that a judge may engage in activities to improve the law and the legal system and 

the administration of justice,” but insisted that it was inappropriate for her to meddle directly 

with policy.142 Her remarks were interrupted by an exhortation by Senator Joseph Biden:  

I just do not want you to wall yourself off, Judge. You are a tremendous asset. You are a 
woman and the first one on the Court; don't let these folks, me included, run you out of 
being that. You are a woman; you do stand for something that this country needs very 
badly. We need spokespersons in positions of high authority. Don't lock yourself in, in 
this hearing or any other hearing, to do things that you are not proscribed from doing in 
the canons of ethics.143 
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O’Connor “gave no hint of being intimidated.”144 Instead, she “she gave the impression of 

having researched every conceivable query and decided in advance how specific she wanted to 

be in responding.”145 In moments where Senators seemed like they would “pin her down,” they 

were taken aback by how O’Connor strategically evaded follow-up questions. She frequently 

cited “judicial ethics,” alluding specifically to expectations that judges maintain their impartiality 

and independence.146 She could not indicate a sure pattern of judicial behavior or outcomes, lest 

it dissuade litigants from coming before the Court, nor could she be seen kowtowing to 

politicians. Although Senator Biden tried to snatch the rug from under her feet by getting the last 

words between them, Judge O’Connor kept her composure for the rest of her hearings.147 

While O’Connor gave a satisfactory performance before the Senate Judiciary Committee, 

her successful hearings were not a solo act.148 Much credit should be attributed to the overall 

kindness of the Senate Judiciary Committee, and to the Committee’s Chairman – Senator 

Thurmond (R-SC) – in particular. Although the press was at first quick to reason that accolades 

from Senators on the Committee suggested a “smooth” confirmation for the Judge, it eventually 
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realized that Chairman Thurmond’s leadership and oversight of her hearings smoothed her path 

to the Court.   

Coverage of Thurmond shows that he exercised control over the hearings to lay out a 

public forum for O’Connor to defend herself against criticism. As the Chairman of the Judiciary 

Committee, Thurmond was responsible for allocating time to Senators and panelists and policing 

conduct in the hearing room.149 Although on screen, these responsibilities manifest themselves as 

the simple banging of a gavel, formal introductions, and reminding others of their limited 

speaking time, the Chairman’s prerogative to command people during hearings can help 

orchestrate interactions between Senators, panelists, and nominees that could ultimately work to 

the advantage of nominees. Chairman Thurmond not only asked questions that invited Judge 

O’Connor to explain herself, he also reassured the maintenance of decorum, which worked in 

Judge O’Connor’s favor. When Senator Biden received applause from the audience during his 

aforementioned exhortation of Judge O’Connor, Chairman Thurmond was quick to “…warn the 

audience there will be no clapping, and the police will remove anyone who attempts it again.”150 

Thurmond showed no tolerance for political theatrics that would hurt O’Connor and was not 

afraid to weed rebels out.  

  In addition to allowing O’Connor to deflect criticism before the Senate, Thurmond also 

did his best to provide the Judge an opportunity to build a character of constant judicial integrity. 

A newspaper article from The New York Times briefly mentioned a luncheon Senator Thurmond 

and his wife threw in honor of Judge O’Connor a few days into her hearings – an act that 
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strongly indicated O’Connor’s favorability amongst not just Senate leadership, but the “roll call 

of official, female Washington” as well.151 Present at this tea were an estimated 600 women, with 

the “receiving line [of people waiting to see O’Connor] wind[ing] its way out of the Russell 

Building’s caucus room and into the shadowy corridors beyond.”152  

The fanfare around O’Connor, however, did not sit well with her. A salient observation 

made by Elisabeth Bumiller of The Washington Post revealed that even behind partially-closed 

doors, the Judge did not shed any part of her act for the Judiciary Committee. “She would take a 

[guest’s] palm, squeeze it firmly, then gaze seriously and intently into the eyes she found across 

from hers,” but there was “no blinking, no wavering, none of the prattle that usually marks this 

type of encounter.”153 Any guest who dared to ask anything along the lines of how she thought 

she “held up” was immediately shot down.154 O’Connor noted the impropriety in asking her to 

evaluate her own performance, and in the “same cautious manner that marked much of her 

testimony,” she cleverly deferred evaluation power to Congress.155  

O’Connor had no intention of breaking her serious demeanor so long as the nomination 

hearing was in progress, and the Senate had not yet asked her “every question.”156 Her 

carefulness during this tea party therefore served as evidence of her integrity in any setting. The 

tea party story, combined with other opportunities Senator Thurmond gave her to bolster her 
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reputation in the public eye, led up to the last embellishment on O’Connor’s reputation – her 

“epitaph.”157  

The final question members of the Committee asked Judge O’Connor was “how do you 

want to be remembered in history?” also known as “the tombstone question.”158 After a short 

burst of laughter from the audience inside the hearing room, she concluded that she would prefer 

an epitaph that read “Here lies a good judge,” with “good” meaning even-handed, fair and full, 

and having respect for the Constitution.159 As the hearing came to a close, Senator Thurmond 

concurred with her definition of a good judge, stating:  

Judge O'Connor, I am sure you would agree that our constitutional form of government is 
probably the greatest form of government in the world. Many people feel that the 
Constitution is the greatest document ever written by the mind of man for the governing 
of a people.  

In view of that I guess a good epitaph for a judge would be, "Here lies a judge 
who upheld the Constitution.160 

 

The two ended the proceedings with an amicable exchange of thanks – evincing the 

certainty of Judge O’Connor’s ascent to the Supreme Court.161 
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Lighting Friendly Fires  

Judge Scalia’s nomination hearing began on August 5, 1986 – a week after Justice 

Rehnquist’s hearings. Because of their proximity, the media drew comparisons and highlighted 

continuities between these events. It was not derelict in its duties and immediately noted a stark 

contrast between Rehnquist’s and Scalia’s hearings: the Senate Judiciary Committee invested 

most of its time and effort in proceedings considering the former jurist’s nomination.162 

 Between the two of Reagan’s nominees, the more critical was Rehnquist. He was already 

a Justice and had a paper trail of Supreme Court opinions; more power was at stake with his 

nomination to the Chief Justice position.163 With much of the Judiciary Committee’s energy 

spent on the Rehnquist hearings, Judge Scalia’s were deemed “low-key” and “boring.”164 These 

glib and dry characterizations of the Scalia hearings, however, failed to adequately acknowledge 

the hilarity and profundity of interactions between Scalia and the Senate.165  

 Scalia’s hearing took place in room 102 of the Dirksen Senate Office Building – a room 

with a rounded bench for the Committee.166 From a certain camera angle, the room looked like 

an amphitheater with Judge Scalia sitting alone at a short and straight table before the Senators. 

He would do much of the performing, and perform he did. As was tradition with Senate 

nomination hearings, members of the Judiciary Committee initially praised Judge Scalia for his 

                                                        
162 Linda Greenhouse, “Senate Panel Turns to Scalia; Rehnquist Papers Still Sought.”  
 
163 Linda Greenhouse, “Senate Panel Turns to Scalia; Rehnquist Papers Still Sought.”  
 
164 Stuart Taylor, Jr., “Scalia Returns Soft Answers to Senators,” New York Times, August 6, 1986, 

https://nyti.ms/29w0pWl.  
 
165 Taylor.   
 
166 Hearings Before the Senate Committee on the Judiciary, The Nomination of Judge Antonin Scalia, to 

Serve as an Associate Justice of the Supreme Court of the United States, 99th Cong., 2nd sess., August 5-6, 1986, 1.  
 



 

 51 

integrity and judicial ideology, with occasional comparisons to Justice Rehnquist.167 Instead of 

accepting these compliments with solemnity, Judge Scalia sat back in his chair chuckling and 

looking content with himself.   

 
Figure E: Judge Scalia giggles as Senator Joseph Biden tells him to “let [himself] go.  

Because it is pretty boring so far.”168 
 

Senators welcomed Scalia’s amusement because it punctuated the ennui of his 

hearings.169 The Judge’s ebullience surely radiated from the beginning of the proceedings as 

Senator after Senator recognized him as potentially the first Italian to sit on the Court.170 

Senators from both sides of the aisle participated in the conversation around Scalia’s heritage to 
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segue into wholesome preaching about the importance of representation, diversity, immigration, 

and – on a more flippant note – affirmative action.171 Contrary to their behavior during the 

enervating Rehnquist hearings, Senators exuded a warmth they could have only afforded a fresh 

ascendant judge with historical potential under his belt. The fact that Scalia could be the first 

Italian on the Court generated enough fodder for Senators to act collegially, appear personable, 

and set a very lax tone for the remainder of the hearings. 

 Despite the establishment of an overall lax tone, there were specific moments where the 

Senate and the nominee were triggered into formality. Scalia was revered as a “brilliant” legal 

scholar loosely associated with a budding type of jurisprudence called “originalism,” which is 

generally defined as a mode of interpretation where a jurist strongly considers the original 

intentions, understandings, and connotations of constitutions, statutes and legislators.172 When 

describing how he applied this jurisprudence to the interpretation of the United States 

Constitution, Judge Scalia reportedly stated that he “leans toward strictly interpreting the 

Founding Fathers’ meaning in writing the Constitution but added that there must be room for 

modern evolution.”173  

 Apart from voicing his ideological conservatism, Scalia voiced his ideational 

conservatism centered on the notion that judges should act like automatons. In an exchange 

between himself and Senator Dennis DeConcini (D-AZ), Scalia assured him this: “You write it, 
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and I’ll enforce it.”174 This reflected his general belief that “as a judge his function was to apply 

laws written by others, not to work for his own views of what the right policy should be.”175  

 These select flashings of Scalia’s overall judicial morals were enough to raise concerns 

among both Democrats and Republicans on the Judiciary Committee. Their main concerns were 

over Scalia’s views on Roe v. Wade. There were rumors that President Reagan nominated Judge 

Scalia to overrule Roe, and with a conservative like him on the Court, overturning Roe seemed 

possible.176 If he abided by the original intent of the Framers of the Constitution, would he be 

able to find an explicit right to privacy extending to abortion? Thus, in a more “rancorous” 

second day of questioning, Judge Scalia faced the roar of Senator Edward Kennedy (D-MA), 

who asked him bluntly: “….do you expect to overrule Roe v. Wade?” to which Scalia replied, 

“Excuse me?... Senator, I do not think it would be proper for me to answer that question.”177  

Scalia leaned closer to the microphone before him, fidgeted with his pen a bit, and 

assured Senator Kennedy that he had “no agenda,” and was “not going onto the Court with a list 

of things…to do. [His] only agenda [was] to be a good judge.”178 To Scalia, a “good judge” was 

a jurist who regarded laws like sacred codes, applied those laws dispassionately, and – in the face 

of ambiguity – heeded original intent. A good judge was also independent from political actors 

and impartial to all parties. It was futile for Senator Kennedy to ask Judge Scalia about Roe v. 
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Wade because abortion was a judicialized political issue, and any outright commitment to 

upholding the decision would either seem like acquiescence to political pressure or partiality to 

conservative causes.  

Still, the Senate required an answer, so Kennedy’s was translated into a general inquiry 

about stare decisis.179 In response to this broader inquiry, Scalia told Kennedy, “I will not say 

that I will never overrule a Supreme Court precedent.”180 Again, this raised a few eyebrows, but 

it was a strategic move on Judge Scalia’s part. Scalia basically implied that he and the Court 

would have the power to overturn Roe, but he did not say it outright. Rather, he expertly  

Figure F: Judge Scalia smokes a pipe during his nomination hearing.181 
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responded with a double negative. The double negative had enough rhetorical flourish to spark 

confusion and fear over the precariousness of American law while granting Scalia leeway in case 

he would be appointed to the Court. Scalia intimated judges’ agency in maintaining the corpus 

juris and preserved his ability to adjudicate future Roe-related cases. He made no commitment to 

an outcome and appeared to favor construing constitutional issues case-by-case.  

Undeterred by the drama over his dogmatic conservatism, Scalia left his hearing 

“unscathed.”182 Save tense moments where Senators pressed him on his jurisprudence and rights 

adjudication, the mood throughout his hearings were calm and semi-casual. In fact, Judge 

Scalia’s hearings were so lighthearted that at one point, he smoked a pipe during the 

proceedings.183 There was hardly any doubt that he would make it onto the Court.184  

 

California’s Favorite Son and His Friends  

Judge Kennedy’s nomination hearings began on December 14, 1987.185 At exactly 10am, 

the Chairman of the Senate Judiciary Committee – Senator Joseph Biden (D-DE) – banged his 

gavel thrice.186 While Kennedy’s friends and family, reporters, and Committee members 

scrambled to get to their seats, C-SPAN microphones caught a confused Chairman Biden 

chatting with Senator Orrin Hatch about the order of opening statements.187 Biden cried out, “I 
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hadn’t even thought of that!” and proceeded to discuss plans with Senator Hatch while Judge 

Kennedy and his fellow panelists prepared arranged their materials for them.188 Finally, 

Chairman Biden’s voice broke through the din, extending welcome to the Judge. He confessed 

that Judge Kennedy’s presence brought both “delight” and anxiety to the Committee and 

rounded out his opening statements by alluding to the disorganization of the Committee by 

explaining that “It’s been the custom of the Committee to not have a custom.”189  

 After Senator Biden’s awkward introduction, time was allotted to various Californian 

legislators tasked with introducing their friend and constituent, “Tony” Kennedy.190 Two of these 

legislators flanked Kennedy on both his left and right like guards stationed to protect him.191 

They proudly accepted the time afforded to them by Chairman Biden and lauded Kennedy for 

values and accomplishments similar to those President Reagan emphasized during his 

nomination of the Judge.192  

 Representative Victor Fazio (D-CA3) was the first of the Congresspersons at Kennedy’s 

side to speak to his reputation.193 Fazio’s introduction created a wonderful small-town, Western 

ethos around Kennedy for Senators to appreciate. Kennedy, a Sacramento native, was Fazio’s 

constituent and former neighbor.194 The long history between Fazio and Kennedy allowed the 
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former to give a golden and glittering history of the latter’s life. Kennedy, according to Fazio, 

earned the “respect and support of the People of Sacramento” through his precocity and 

dedication to public service.195 At the tender age of ten, young Tony Kennedy “displayed early 

interest and appreciation for the law… he began working around his father’s law office and…. 

Accompanying his father to trials throughout northern California.”196 Later on in life, Kennedy 

continued to be an “active and concerned member of [the Sacramento] community” as an active 

member of church organizations, a supporter of Little League Baseball, and a pro-bono lawyer 

for a “number of entities” such as Plaza de Las Flores, an organization affiliated with the 

Sacramento Mexican-American community.197 Chronicling Kennedy’s life and testifying to his 

virtue effectively narrowed in on him as a caring and benign figure dedicated to a purpose no 

grander than the improvement of society.  

 Unlike Representative Fazio, who focused on the nobility of Kennedy’s community 

service, Representative Robert Matsui (D-CA5) offered a more sweeping political view of the 

Judge.198 As a Democrat, Matsui was aware of the bipartisan value of his statements; the Senate 

was healing from the Bork imbroglio, and he drew a line in the sand for Senators to abandon 

their hard feelings about Bork and move on to Judge Kennedy.199 He expressed regret that two 

scandalous nominees were considered before Kennedy, and afterwards advised that the 
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Committee “should not be here today comparing” the Judge to his predecessors.200 Matsui then 

candidly described Kennedy as a man with “a lack of an observable ego,” a “man of humility….a 

man of compassion…” who will “understand the plight of the common man when matters come 

before this Court.”201 In Matsui’s statement, the seed was planted for people to think of Kennedy 

as an “attractive open mind.”202  

 Painting Kennedy as an open mind was a direct response to more offensive 

characterizations from the press, which reported that Kennedy was “not a fixed mind.”203 As 

aforementioned, Kennedy had written some 400 to 500 opinions throughout his legal career, yet 

it was difficult to place a finger on any guiding ideology present within them. This led the press 

to suggest that he was an inconsistent thinker – an enigma – who would unfold before the 

Judiciary Committee and the Nation at his hearings.204 Kennedy could not be a “stealth” 

nominee, nor would the Senate let him be.205 There was a catalogue of opinions right before the 

Committee’s very eyes, and they would use Judge Kennedy’s time to decipher what it was that 

made him tick. 
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  This “Kennedy mystique” was a ubiquitous and magical force at work during the Judge’s 

nomination hearings. Whereas the Senate was quick to demonize Bork by assigning him an 

“apocalyptic” personality, the difficulty in classifying whether Kennedy was a force of good or 

evil defied the Judiciary Committee’s expectations.206 For example, Senator Specter even 

admitted his expectation that Kennedy would be a “bland or vanilla” nominee – a concession to 

which Kennedy responded with his tight-lipped Mona Lisa smile.207 Kennedy’s silence,  

Figure G: Judge Kennedy reacts to Senator Arlen Specter’s remarks.208 

however, was not to be interpreted as sardonic or facetious. It was an act of wise and deliberate 

preservation – a way to maintain his indeterminate nature.  

 Eventually, Kennedy’s silence on his jurisprudence broke. Senator Specter made a very 

circuitous interrogative maneuver by citing a series of speeches Kennedy had given at Rotary 
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Clubs and law school gatherings and finally popped the question, “…Just how far can you go on 

the principle of interpretivism as a fixed and resolute ideology for application by the Courts?”209 

Kennedy adjusted himself in his chair while maintaining his mainly emotionless visage, and in a 

flat, pensive voice, began:  

Let me say at the outset that it is somewhat difficult for me to offer myself as someone 
with a complete cosmology of the Constitution. I do not have an over-arching theory, a 
unitary theory of interpretation. I am searching, as I think many judges are, for the correct 
balance in constitutional interpretation. So many of the things we are discussing here are, 
for me, in the nature of exploration and not the enunciation of some fixed or immutable 
ideas.210 

 

Kennedy mischievously raised his eyebrows as he mused on. He was well-aware that his 

profound remarks propitiated members of the Committee. The beauty and frankness of this 

response was enough to spare him from criticism. His celestial language denying a clear-cut 

jurisprudence propounded a vast conception of the Constitution, almost as starry and limitless as 

the universe itself.211 To some, the idea of a space as boundless and unconquered would lead to 

the admission of vulnerability or fear of whatever is out there. Judge Kennedy, on the contrary, 

indicated that a judge’s job is to go on an expedition to find the meaning within the nebulous 

glow of our founding document. 

 Keeping with this exploratory attitude, when asked to “share his opinion as to the success 

of [the United States] Constitution and its accomplishment of being the oldest existing 

Constitution in the world today,” Kennedy suggested that the Constitution had an alluring value 
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due to the genius and hagiography of the Founding Fathers, encouraging an enduring respect for 

and compliance with the law.212 The Founding Fathers’ genius, he professed, was their use of  

“spacious” terms – such as “liberty” – as guideposts for those seeking to construe the 

Constitution.213 Once again, Kennedy advanced the argument that the Constitution has weak 

boundaries, and judges should dare to find them. In effect, he described himself like a 

constitutional pioneer, arriving closer and closer to its edges by further defining fundamental 

rights on a case-by-case basis.214  

  Kennedy proved himself an open mind before the Senate Judiciary Committee and 

successfully persuaded its members that he was not “any trouble.”215 Seeing safety in Judge 

Kennedy’s character assured his confirmation to the Court.216 

 

A Shot in the Dark 

Looking back, Senator Specter was correct: Supreme Court nomination hearings are like 

subtle minuets. Committee members, the nominee, and panelists gather in the Senate’s grand 

hearing rooms for what should be a serious and meaningful conversation about the 

“metaphysical” aspects of the United States: its structures and principles of governance.217 
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Senators take the lead with deliberate questions, and nominees follow with controlled answers. 

Both of them, however, should be afraid of any missteps lest the Nation catches them.  

The synergy between Senators and nominees makes Supreme Court nomination hearings 

a verisimilar game. Slivers of reality have, for those involved in the hearings, persuasive import: 

Senators inquire about genuine national interests to decipher a prospective justice’s views while 

nominees leverage their ethical duties to reveal basic and minimal truths about their 

jurisprudence – nothing more, nothing less. Each successful nominee is actually a gamble – a 

real shot in the dark. No one knows for sure how nominees will behave on the Court until they 

start delivering opinions. Nevertheless, hearings before the Committee elicit some public 

confidence in nominees’ behavior.218   
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CHAPTER THREE: 
THE GODS HAVE FORESAKEN US! 

 
The appointment process has the entire Nation holding its breath as the President and 

Senate work equally hard to send a replacement to fill a vacancy.219 Once they agree on a worthy 

individual, he or she ascends to the bench to receive their commission and finally retreats behind 

the Court’s bronze doors and red velvet curtains to new chambers.220 The only opportunity for 

the public to see the new junior justice is at oral arguments, or special events.  

On average, a justice spends around seventeen years on the Supreme Court of the United 

States.221 That is about the average length of constitutional lifespans across the world.222 The 

United States Constitution is an anomaly; it has endured for over two centuries, with justices 

expounding on its meaning for significant portions of time. Given that the average justice’s 

tenure is as long as the average worldwide constitutional lifespan, one could argue that renewal 

of the bench is akin to renewal of the Constitution – or at least its interpretation.223 Furthermore, 

the longevity of justices’ tenures is enough time for America to grow accustomed to former 

nominees now keeping a lower profile after finally being inducted into the “cult of the robe,” 
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where they join an entity of rulers in black cloaks equally determined and equipped to defend the 

law of the land for the rest of their life.224 

When a justice willingly takes off their robe, the Nation exhales at the news of a justice’s 

death or retirement and shifts into overdrive. Generally, two questions quickly emerge in the 

wake of a judicial departure: why did they retire, and who will replace them?225  Anticipatory 

articles in the media often help to answer the latter, but only a select number of people can 

genuinely guess at the former.226 Both these questions relate to judicial behavior because they are 

concerned with the Court’s behavioral continuity and the reasoning behind a justice’s departure.  

Although many consider Supreme Court tenures as lifetime appointments, one must 

contemplate what that really means.227 A lifetime appointment does not mean a Justice is 

obligated to stay on the bench forever; it is a reminder of their human limitations. They are 

mainly physical: perhaps a justice becomes incapacitated or has a chronic illness. However, it is 

important to stress that in practice, justices have lifetime tenures; on paper, they have “terms of 

good Behaviour.”228 Though the constitutional phraseology does not expound on, nor provide 

examples of Good Behavior, it is clear on one thing: they should be held to ethical standards.229  

The disconnect between what is constitutionally ordained and what is practiced is 

foregrounded in the moments immediately following a justice’s death or retirement 
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announcement. Articles relaying information indulge in attempting to explain justices’ 

departures and consequently reveal the full extent of their behavior. They provide anecdotal 

evidence of people being directly affected by the loss of a justice, consider justices’ health, and 

draw connections between personal and political impetuses for departing. In a way, it ultimately 

prompts philosophical pragmatism – the media and the public collectively buy into conclusions 

appearing to best explain the reason why a justice left the Court.230   

Justices O’Connor, Scalia, and Kennedy were not removed by impeachment. Justice 

Scalia passed away, whereas O’Connor and Kennedy chose to retire. Many rumors floated 

around about why Scalia died and why O’Connor and Kennedy retired, but in the end no one but 

the Justices and perhaps their close friends know the truth behind these events. Nevertheless, it 

would be fruitful to familiarize oneself with the narratives around all three of their departures 

from the Court and explore immediate reactions. The shock over their departures is a worthwhile 

symptom to study as it offers insight into the network of people directly affected by these 

justices. In this chapter, I will analyze Justices O’Connor’s, Scalia’s, and Kennedy’s departures 

and public responses.  

 

Hurricane Sandy on the Fourth of July 

Supreme Court Marshal Pamela Talkin placed a call to Harriet Miers, the White House 

Counsel, on Thursday, June 30th, 2005.231 A formal arrangement was made for Marshal Talkin to 
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“hand-deliver” a letter to the President during their exchange over the phone.232 The Marshal did 

not disclose who the letter was from, but just before 9 A.M. the next day, Ms. Talkin called back 

to apprise the White House that the expected letter would be from Justice Sandra Day 

O’Connor.233   

 The Justice’s letter was written on cream-colored stationary, emblazoned with the 

Supreme Court’s letterhead.234 The substantive content of the letter spanned about ten lines 

across the page, and reads as such: 

 
Dear President Bush:  
 
 This is to inform you of my decision to retire from my position as an Associate 
Justice of the Supreme Court of the United States effective upon the nomination and 
confirmation of my successor. It has been a great privilege, indeed, to have served as a 
member of the Court for 24 Terms. I will leave it with enormous respect for the integrity 
of the Court and its role under our Constitutional structure.235 

 
In this letter, O’Connor – instead of dishing out pleasantries – packs politesse within her first 

sentence. Her announcement reads abruptly; the Justice’s unsentimental, procedural parlance 

works to maintain a considerable distance between herself and the President. Without the warmth 

of familiarity in this public correspondence, O’Connor’s decision appears to have been made 

without any consultation from or regard for the President – he simply its recipient.  

This positionality, though, was not unwarranted. Near the close of her tenure, the Court 

involved itself in the presidential election between Texas Governor George H.W. Bush and Vice 
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President Al Gore.236 The case – and by extension, the election – was “effectively handed” to 

Bush in a per curiam opinion.237 Although New York Times reporter Jeffrey Toobin and other 

Supreme Court observers believe that there is a high chance Justice O’Connor wrote the opinion, 

verified public knowledge is that the Court voted, 5-4, along ideological lines with its 

conservative bloc prevailing.238 To this day, it is hotly debated whether Bush v. Gore 

significantly impacted the Court’s legitimacy.239 Notwithstanding this debate, Bush v. Gore 

undoubtedly affected public assessment of the Court’s independence – especially Justice 

O’Connor’s. The Justice was purportedly dismayed at the possibility of Bush losing the election 

due to a strong preference to retire under a Republican president.240 Since it is difficult to 

reconcile this speculation with expectations of judicial independence, the disconnect between 

O’Connor and Bush is a performative utterance restoring her reputation. O’Connor is washing 

her hands of President Bush and her influence on his election.   

The second half of the letter averts attention to O’Connor’s relationship with her job. She 

gives a one-sided depiction of this relationship by only acknowledging the ways serving as an 

Associate Justice for twenty-four years affected her. It is pleasing to learn that she left the 

position with great appreciation for the majesty of the Court, but the Justice provided neither an 

explanation as to why she decided to depart from it, nor an account of her influence over the law. 

Essentially, O’Connor’s narrative modesty advances constitutional supremacy over the whim of 
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one person. By focusing less on justifying her retirement and articulating her legacy, O’Connor 

renders her letter inviting enough for the clear contemplation of the endurance and infallibility of 

the Law, despite the changing of its guards.  

Contrary to what the Justice’s letter suggested, her announcement was not taken lightly 

by everyone else. Reactions to her retirement read like responses to a natural disaster. For 

example, several White House officials noted that the Bush Administration did not seriously 

consider the forecasts of an O’Connor retirement and was “not prepared” to respond to her 

announcement.241 Nevertheless, they engrossed themselves in nomination procedures while the 

President tended to Justice O’Connor. At 10:30 A.M, Bush ventured into the eye of a political 

hurricane had a “five-minute” phone call with the Justice, where he lauded her for “turn[ing] out 

pretty good” for an “old ranching girl.242  

After his conversation with O’Connor, President Bush called the first meeting to search 

for her replacement. Meanwhile, “[Fourth of July] preparations screeched to a halt in 

Washington… as word spread of her decision to retire.”243 Her announcement sparked panic not 

just within the President’s inner circle, but also among special interest groups –  

such as Evangelical groups, business groups, and women’s rights groups – who often relied on 

her influence over the Court to deliver them legal protections and remedies.244 Since they 
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considered her an integral figure on the Court, these groups lobbied political officials to 

influence President Bush’s pick and protect their legal interests.245 

 

The Scramble for Scalia  

On February 13, 2016, Chief Justice Roberts announced that Associate Justice Antonin 

Scalia had passed away in his sleep.246 U.S. Marshals had found Justice Scalia in his pajamas 

lying peacefully on the bed in his “expansive suite” at a hunting ranch in West Texas.247 Scalia 

and a few acquaintances had retreated to the ranch after a recent trip to Asia.248 It was reported 

by The Washington Post that there was no foul play, and that the Justice was “having health 

issues.”249 Justice Scalia was nearing eighty years-old when he passed away.250 

  Not long after the announcement, President Obama held a press conference to 

acknowledge the news of Scalia’s passing.251 He delivered a standard eulogy where he presented 

facts about Scalia’s upbringing and legal contributions in addition to offering the First Family’s 

                                                        
245 Kristina Peterson and Siobhan Hughes, “Battle Lines Drawn in Congress Over Justice Antonin Scalia’s 

Successor,” Wall Street Journal, February 14, 2016, https://www.wsj.com/articles/battle-lines-drawn-in-congress-
over-justice-antonin-scalias-successor-1455411187. 

 
246 John G. Roberts, Jr., “Statement by Chief Justice Roberts on the Death of Antonin Scalia,” News 

release, February 13, 2016, https://www.supremecourt.gov/publicinfo/press/pressreleases/pr_02-13-16.  
 
247 Eva Ruth Moravec, Sari Horwitz, and Jerry Markon, “The death of Antonin Scalia: Chaos, confusion 

and conflicting reports,” Washington Post, February 14, 2016, 
http://wapo.st/1TjJ9FE?tid=ss_mail&utm_term=.bb3173ef561a. 
 

248 Moravec, Horwitz, and Markon.   
 
249 Moravec, Horwitz, and Markon.   
 
250 Moravec, Horwitz, and Markon.   
 
251 Carol E. Lee and Colleen McCain Nelson, “Barack Obama Promises to Nominate Successor for Justice 

Antonin Scalia,” Wall Street Journal, February 13, 2016, https://www.wsj.com/articles/barack-obama-promises-to-
nominate-successor-for-justice-antonin-scalia-1455417127.  

 
 



 

 70 

deepest sympathies to the Justice’s wife and children.252 Afterwards, Obama began agenda-

setting:  

Obviously, today is a time to remember Justice Scalia’s legacy.  I plan to fulfill my 
constitutional responsibilities to nominate a successor in due time.  There will be plenty 
of time for me to do so, and for the Senate to fulfill its responsibility to give that person a 
fair hearing and a timely vote.  These are responsibilities that I take seriously, as should 
everyone.  They’re bigger than any one party.  They are about our democracy.  They’re 
about the institution to which Justice Scalia dedicated his professional life and making 
sure it continues to function as the beacon of justice that our Founders envisioned.253 
 

President Obama tactfully addresses the need for the Nation to grieve and the political branches’ 

obligation to respond to Scalia’s death. When he made his statement, America was still figuring 

out what Scalia’s “demise” would mean for politics and the law.254 Although specifics of 

Scalia’s legacy were still being parsed out, his death left a prized vacancy that both Democrats 

and Republicans were keen to fill.  

 President Obama made the first power move in the scramble for the Scalia seat. He 

“[laid] down his marker” and responded to Senate leadership’s attempts to obstruct the 

appointment process.255 Senate Majority Leader Mitch McConnell (R-KY) “[threw] down a 

gauntlet” in front of Obama, arguing that the privilege of appointing Scalia’s successor belonged 

to the next President, who the Nation would vote for later on in the year.256 McConnell’s plan to 

stall Senate consideration of President Obama’s nominee was inspired by hopes that the 2016 
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election would elect a conservative to the Oval Office.257 The President’s pick would shift the 

ideological lines of the Court from a 5-4 relatively strong conservative majority to a 5-4 secure 

liberal majority. The Court’s future was at stake.  

The President and Senator McConnell painted two different images of how the 

appointment process could play out: either President Obama would advance a nominee to the 

Court in the remaining nine months of his final Presidential term, or the Senate would save the 

appointment for the next President. Both leaders propounded that their suggested courses of 

action would benefit American Democracy and were willing to do what they believed was best. 

Of the two, McConnell would prevail – not because of stellar reasoning that saving the seat for 

the next president to fill was more democratic, but because Republican Senators were uniquely 

situated to obstruct hearings for Obama’s nominee, Judge Merrick Garland.258  

McConnell’s victory came at an high price – “judicial paralysis.”259 Scalia’s death left a 

4-4 split between the Court’s conservative and liberal blocs, which naturally increases the 

chances of tied decisions.260 Assuming a tie amongst the justices were to ever occur, the decision 

they reviewed from the lower court would remain in effect.261 Notwithstanding the “tortoise and 

the hare” fable carved out on the East pediment of the Court’s marble edifice which represents 
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the “slow and steady pace of the law,” there were cases pending before the Court with real 

people concerned about substantive rights.262  

The Justice’s absence stressed the overall importance of the nine-member composition of 

the Court.263 In the time between Scalia’s death, the election of President Trump, and the 

elevation of Circuit Court Judge Neil Gorsuch to Scalia’s seat, the Supreme Court deadlocked in 

two cases and sent another back to the lower courts.264 Though progress lost on three cases out of 

a docket that averages seventy-five to eighty cases may not seem devastating, it is important to 

remember that the selectivity and rigor of the Supreme Court’s filing and screening process 

indicates the Justices’ dedication to delivering solid decisions expounding the law for the parties 

before them.265 Deadlock – although possible – is incompatible with the Court’s goals, and 

remanding comes off as a waste of the Court’s time. Both of these outcomes happened in the 

aftermath of Scalia’s death, drawing negative attention to the Court and political actors in the 

appointment process.266  

 

A Sky of Gilded Flowers 

Two hours before Justice Kennedy’s retirement was officially announced, he was present 

at a non-argument session. People were particularly anxious, as it was public knowledge that this 
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would be the Supreme Court’s penultimate non-argument session for the October 2017 Term. 

The general belief seemed to be that if a Kennedy announcement was not made then, retirement 

was not a possibility. The opinions handed down that day were Janus v. American Federation of 

States, 585 U.S, _ (2018) and Florida v. Georgia, 585 U.S. ___ (2018), neither of which were 

written by him. Having nothing to do on the bench but listen, one could observe the Justice 

rocking in his chair and watching spectators in the Courtroom. At one point the Justice rocked 

back and settled to look at the ceiling. He was fiddling with his fingers and seemed 

simultaneously enchanted by his view and occupied with more solemn thoughts.  

In the sky were gilded flowers, and in the upper interior region within view from the 

Justice’s bench was a frieze with an allegorical depiction of law moderating the battle of Good 

versus Evil.267 Seeing the sight of Justice Kennedy sinking back in his seat for a fleeting 

moment, absorbing the sight before him, felt like watching the mind of God romping around for 

the last time. Perhaps then, as he was staring at the regal sky he panned to the frieze, allowed 

himself a few staccato blinks, and made his fingers meet in his last attempt to find a delicate 

balance in the universe before the harsh bang of the Marshal’s gavel would return him to ground-

level life….  

…. But hardly a single soul except for Justice Kennedy himself knows for sure what was 

going on in his head during that sitting on June 27,, 2018.268 What is known is that he informed 

his colleagues of his decision to retire shortly after, then made his way to hand-deliver his notice 
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to President Trump at the White House.269 At around 2:00 P.M. that day, the news officially 

broke that Justice Anthony M. Kennedy was retiring.  

Kennedy’s letter of notice reads as such:  

My dear Mr. President,  
 This letter is a respectful and formal notification of my decision, effective July 31 
of this year, to end my regular active status as an Associate Justice of the Supreme Court, 
while continuing to serve in senior status, as provided in 28 U.S.C. § 371 (b).  
 For a member of the legal profession it is the highest of honors to serve on this 
Court. Please permit me by this letter to express my profound gratitude for having had the 
privilege to seek in each case how best to know, interpret, and defend the Constitution 
and the laws that must always confirm to its mandates and promises.270 
 

Justice Kennedy’s letter exudes sentimentality. It also shows him oscillating between judicial 

propriety and sycophancy. The first inkling of the correspondence’s emotional value is 

concentrated within the Justice’s salutation – an obsequious “my dear.” Unlike the bureaucratic 

parlance of Justice O’Connor, who maintained an appropriate distance between herself and 

President Bush, Kennedy shines a light on his “cordial relationship” with President Trump where 

he fully accepts the President’s authority in relation to his.271  

According to an article published by The New York Times, “Inside the White House’s 

Quiet Campaign to Create a Supreme Court Opening,” the Trump Administration launched a 

“quiet campaign” to persuade Justice Kennedy to retire.272 The Trump Administration’s efforts 

to get Kennedy to warm up to the idea of leaving the Court included nominating his former clerk 
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– then-Judge Neil Gorsuch – to the Supreme Court, playing on business ties between the 

President and Kennedy’s son, and organizing meetings between the Justice and the President’s 

daughter and advisor, Ivanka Trump.273 Kennedy’s retirement announcement proved the success 

of the White House’s clandestine campaign.274 

Kennedy, still tried to maintain some power in the final moments of his waning career. 

While he gives Trump the “honor” to nominate his successor in his letter, his direct reference to 

28 U.S.C. § 371 (b) – the statute permitting him to assume “senior status” – means that Kennedy 

would still be a force serving on the lower courts from time to time. Assuming senior status is a 

means for Kennedy to maintain his legacy in a low-profile way.275 Ruling from the lower courts 

does not guarantee the upholding of his Supreme Court opinions, but it gives him a perch from 

which he can occasionally sit and render decisions, and possibly check the President’s power 

from a lower federal court. If stars align, a Kennedy opinion from a lower court could make its 

way to the Supreme Court as a reminder of his legacy.   

Another connection may be drawn between Kennedy’s retirement and checking the 

President’s power. The Supreme Court heard the infamous Trump v. Hawaii, 585 U.S. _ (2018)  

case questioning the constitutionality of Presidential Proclamation 9645, which substantially 

changed the screening and vetting protocols for immigrants to the United States.276 The Trump 

Administration maintained that these changes aligned with Executive Order 13780, which is 
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informally known as a “Muslim Ban.”277 Trump v. Hawaii, 585 U.S. _ (2018) came down as a 5-

4 decision with the conservative cluster of justices prevailing. Kennedy joined the conservatives 

“in full” to uphold the Executive Branch’s broad discretion over foreign policy.278 Moreover, he 

wrote an “odd, four-paragraph concurring opinion that reads like something between a guilt-

ridden defense against being blamed for the consequences of Trump’s actions and a personal 

plea to the president to pay some attention to the Constitution he swore to preserve, protect and 

defend.”279 Since Justice Kennedy chided President Trump in his swan song, there is a strong 

possibility that his letter was meant to test the waters between the two. The letter expresses 

Kennedy’s hope that there will be no hard feelings between them as he was retreating into a 

smaller role. It is emblematic of an old-fashioned “politesse” Kennedy was known for.280  

 After clearing himself with the President, Kennedy finally clears himself with the public. 

In asking the President for permission to express himself, Kennedy turns to the American people 

to explain what over three decades on the Court meant to him. His description of justiceship is 

intriguing, as it alluded to what he said in his 1987 hearings: that a judge “seeks” the best mode 

of constitutional interpretation, abiding by the “mandates and promises” which, he implies, are 

undetermined so long as each case swings with a different fact pattern.281 It is, essentially, a 
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polite denunciation of the popular claim that he was a “swing justice,” an “I don’t swing, the 

cases swing!”282 

Hours after Justice Kennedy’s retirement, people came swinging, but in a different way. 

Kennedy’s vacant seat was an opening President Trump was poised to close with a more reliable 

conservative who would shift the Court further to the right.283 Kennedy’s absence, The New York 

Times reported, would “echo for generations,” as it “set up Mr. Trump to cement a lasting 

legacy” with two conservative Supreme Court appointees who would continue to shape the 

American legal landscape long after the end of his presidency.284 Kennedy’s retirement therefore 

appeared to be “dumb luck” for conservatives, but a “dark hour” for liberals.285 Certainty over 

Trump nominating a hardcore conservative to the highest Court thus placed pro-choice and gay 

rights advocacy groups into crisis, as Justice Kennedy was known to come to these groups’ 

defense in rights litigation.286 Senate Democrats immediately came to their defense and vowed to 

reject Trump’s nominee with notable vigor, which in the final analysis paved the path to the 

political mess that would be the Kavanaugh hearings.287  
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The vacuum Kennedy created “combine[d] every culture war battle into a single, all-

consuming conflagration,” with “hatred […] at its height, and civility and comity completely 

[broken] down, and Americans […] at each other's throats.”288  

 
Their Kingdom Come, Their Will Be Done  

When Justices step back into the public arena after their time on the bench, it startles the Nation. 

The nine members of the Supreme Court of the United States are revered as gods – Guardians of 

Liberty, to be exact.289 For them to step down from their lofty places is incomprehensible, 

especially since they technically are appointed for life. After handing down decision after 

decision and keeping with the gradual stride of the law, it is unsurprising that Justices’ departures 

elicit such a collective visceral reaction. 

 By design, the Supreme Court behaves passively. Litigants must present cases to the 

Court, and in turn, the justices decide which cases are merit their review. After a while – as 

proven by remarks from interest groups – people grow used to approaching them and learn how 

to attract their attention by studying their behavior. They also have no issue with enjoying the 

legal victories the justices may give them. The process becomes habitual; as soon as a justice 

leaves the litigants drop like flies – as does everyone else in the United States, because the 

Supreme Court dictates the law of the land.290  

The absence of a Justice essentially disrupts a whole legal ecosystem, which is why there 

is such a panic when they leave the bench. Some fear that their rights will be taken away, while 
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others hope the law will now work in their favor. In the midst of this fretting, however, is the 

mark of the justice who is leaving. When the news first breaks about their departure, people are 

still processing what that means. Consequently, in the period before averting national attention to 

the impending appointment process, the media provides a forum for members of the public to 

piece their memories of the departed justice together. As a result of this discourse, the 

adumbration of a justice remains.   
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CHAPTER FOUR:  
BIG REPUTATION, BIG CONVERSATION 

 
In the midst of articles profiling potential successors and charting out how hearings will 

go, a selection of editorials and opinion pieces is published to memorialize the justice lost. These 

are written by a diverse set of people, ranging from law professors, to legal correspondents, to 

general pundits. Their features fall on a spectrum spanning from judicial biography to 

performance evaluation. In judicial biographies, authors write to humanize the justices and tap 

into their psyche. 291 They use anecdotes as a window into their judicial behavior.292 Performance 

evaluations are different: as their name suggests, they concentrate on divining meaning from 

justices’ performance at oral arguments and their written opinions.293  

The reason why the press’ narratives are so eclectic is because the Supreme Court tailors 

information to reaffirm its legitimacy. In the days following justices’ retirements, they are 

remembered and applauded for their distinct personalities and judicial style. These tributes 

amount to a public reconciliation between the justices’ image and the reputations they developed 

throughout their careers. The media tracks this development based on information the Court is 

willing to provide. The Supreme Court is unusually modest with its publicity, as exemplified by 

its “no cameras in the Courtroom” rule and its exclusive Press Corps.294 The Court presents just 
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glimmers of information about itself and its members, essentially limiting the press’ resources 

and ability to accurately memorialize justices.  

It is crucial to familiarize oneself with Martin Shapiro’s concept of the “prototypical 

court” to understand the Court’s information game.295 On its face, the Supreme Court is a 

prototypical court. A prototypical court, as defined by Shapiro, consists of: “(1) an independent 

judge (2) applying pre-existing legal rules (3) after adversary proceedings in order to achieve (4) 

a dichotomous decision in which one of the parties was assigned the legal right and the other 

found wrong.”296 This is a symbolic shield that judges – such as Supreme Court justices – invoke 

to maintain the legitimacy of courts.297 It is meant to dispel any arguments about the political 

nature of courts and reinforce the notion that they are mere arbiters in the triadic conflict 

model.298  

The media covers virtually all elements of the prototypical model given the public 

aspects of the Court, such as their nomination processes, oral arguments, and the handing down 

of their opinions. The one thing that is missing, however, is insight as to what goes on as the 

Justices are deliberating between themselves. To make up for this, the press focalizes on 

individual justices and their reputations to predict their behavior.299 Justice-centric coverage 

addresses how the prototype manifests in light of individual personas. The media’s depiction of 
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justices enlivening the prototype perpetuates the Court’s existential legitimacy. What the 

American public learns is that the Supreme Court appears to be acting as expected.  

Yet there is another aspect of legitimacy complementary to existence: charisma. 

Institutional charisma elicits the feeling that “[people] ought to defer to decisions and rules, 

following them voluntarily out of obligation rather than out of fear of punishment or anticipation 

of reward.”300 Hence, charisma is also an indicator of Good Behavior. Commentary on the 

democratic effect of these justices – op-eds, in particular – provides insight on how charismatic a 

justice was. Evaluations of individual justices are sometimes extended to the Court based on 

conclusive observations that the nature of the institution will change without the justice in 

question.301 

Figure H: Protestor holds a sign in front the Supreme Court building, appearing to  
mock the legitimacy of the Supreme Court. Taken while the Senate was voting on  

then-Judge Kavanaugh. October 6, 2018.  
Courtesy of Celine Calpo 
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In this last chapter, I will discuss public remembrances of Justices O’Connor, Scalia, and 

Kennedy. Not only do they resurrect themes and criticisms originating from the discourse around 

their hearings, but they also incorporate a blanket quality in these exalted justices: they echo key 

components of Martin Shapiro’s prototypical court that reinforce the Court’s verisimilitude. 

Above all, the deliberate imagery of the justices reveals an individualized sense of Good 

Behavior based on strong collective mental impressions that ameliorate the Court’s relationship 

with American democracy.   

 

Mother Justice: The Woman Who Held America Together  

New York Times reporter Anne Kornblut published an article called, “Personal and 

Political Concerns in a Closely Held Decision” on July 1, 2005.302 The article followed one of 

Justice O’Connor’s sons – Brian – as he learned of his mother’s retirement.303 According to the 

article, Brian “discovered” that his mother had announced her retirement by flicking on the 

television.304 He then bided his time before calling his parents, proving that “Justice Sandra Day 

O'Connor had once again confounded not only the political pundits but also her own children.”305  

What is striking about this line in Kornblut’s article is that it separates the Nation into 

two types of people: those who were supposed to see this coming, and those who were not 

expected to know better. Pundits, of course, are paid experts who share their political opinions 
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whereas children are often regarded as politically naïve. Both these groups of people 

nevertheless were “surprised” by O’Connor’s announcement, so the juxtaposition between them 

serves to show the extent of the Justice’s significance to a wide range of people.306 However, 

Kornblut’s focus on Brian strongly suggests that the article intends to touch the heartstrings of 

O’Connor’s “children,” who, in the wake of her retirement, are not just her three biological sons, 

but anyone and everyone affected by her retirement.   

 Kornblut’s article draws heavily from emotional anecdotes and chatter from Brian, 

O’Connor’s friends, and her staff. This was due to the fact that the Justice made no public 

comments about her decision save her letter to President Bush.307 Kornblut hardly inserts herself 

into the article, intruding only when necessary. Part of the article describes Brian’s “bittersweet” 

and timely phone call with his mother.308 His mother had cried over telephone, admitting that she 

felt like she was “climb[ing] down off the summit.”309 The article then explained that O’Connor 

made a mountain-climbing metaphor as a personalized explanation for her son who had climbed 

Mount Everest two years prior.310 Kornblut inserts several more brief asides in her article that 

strengthen the connection between her audience and the O’Connor’s. The Justice’s warmth 

toward her own son seeps into the words on the page and touches readers.  

Spreading the idea that O’Connor had a motherly influence over the American people 

allowed the public to consider both her femininity and job performance during her 
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memorialization. Although one newspaper article asserted that her “[gender] was eclipsed by the 

pivotal role she assumed in the Court’s deliberations,” this did not mean that using O’Connor’s 

gender to meaningfully discuss her time as a Justice was off limits.311 For instance, when 

assessing her impact on America, The New York Times editorial board deliberately downplayed 

O’Connor by reminding the Nation of her professional inadequacies:   

  
She was sometimes called the most powerful person in America. That seems like a huge 
overbilling for a woman who toiled at legal writing in a modest office with a small staff, 
and whose vote was only one of nine. But on issue after crucial issue, it was her swing 
vote that decided what kind of nation America would be.312  

 

The first few lines of this excerpt are reminiscent of the coverage afforded to the Justice during 

her nomination hearings. Her being the first woman nominated to the Court – and eventually, the 

first woman on the Court – was just as profound an achievement as her mark on the law. Yet no 

matter how great these achievements were, they were still tempered by substantive claims that 

O’Connor lacked experience and proof of skill. In addition, the description of the Justice in her 

chambers is reductive because it paints a portrait of her as a “struggling woman” with little help 

and relatively little power.313 Unless the editorial board had access to O’Connor’s chambers, the 

image they present is merely projection. However, the sentence following this imagery 

represents how her work eclipsed her gender. Being “one of nine” actually helped O’Connor, 
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who found herself at the ideological center of the Court.314 Her jurisprudence allowed her to win 

a majority of votes from the Court and deliver its opinions.315  

 Motherly undertones also made their way into descriptions of O’Connor’s role during 

oral arguments. It was understood that “lawyers arrived at the Supreme Court for an oral 

argument convinced that the key to winning was winning over Justice O'Connor.”316 Knowing 

where she stood on particular issues meant knowing where the Court stood on those issues.317 

Gauging O’Connor’s leanings and attracting her vote was, as a result of her position, a special 

task for lawyers. Instructions for performing this task read as such:   

If you are a lawyer with a case at the court, pitch your arguments to her. If your issue is 
affirmative action, or religion, or federalism, or redistricting, or abortion, or constitutional 
due process in any of its many manifestations, you can assume that the fate of that issue 
is in her hands. Don't bother with doctrinaire assertions and bright-line rules. Be 
meticulously prepared on the facts, and be ready to show how the law relates to those 
facts and how, together, they make sense.318 

 
It is clear that this excerpt touches on Shapiro’s “adversarial” requirement for Courts by 

summarizing a litigation strategy. However, unlike Shapiro’s abstractness, the excerpt focuses on 

how lawyers may specifically attract Justice O’Connor to their side. The adversarial relationship 

between lawyers and their concentration on one justice in particular resembles an archetypal 

scenario where quarreling siblings purposefully seek out a parent to arbitrate their dispute. Each 
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sibling hopes for the emotional availability and rationality of a parent to fall in their favor, 

particularly if the parent resolving the dispute has shown them prior preference. 

This litigation strategy was probably more appropriate in rights litigation, as O’Connor’s 

prolific case law centers around issues of civil rights, women’s rights, religious rights and the 

like.319 In some of these cases, the Court was asked to consider precedent and had the choice to 

maintain, expand or overturn it. For example, in Planned Parenthood v. Casey, 505 U.S. 833 

(1992), O’Connor voted to uphold Roe v. Wade. O’Connor’s flirtation with more liberal causes, 

as a she did in Planned Parenthood v. Casey, engendered accusations of “judicial activism.”320 

Before her appointment to the Court, O’Connor shared her general disapproval of judicial 

activism.321 The Wall Street Journal cited her to enhance her appeal.322 This early stance against 

activism was documented prior to her interaction with mega-political Supreme Court cases; in 

her last appearance as a justice, however, she stated “matter-of-factly” that activist judges were 

“nothing new.”323  

The truism that activist judges exist is like saying “life isn’t fair” to those adversely 

affected by their rulings. Evangelicals seemed to fall in this particular category of people. They 

claimed that on “almost every issue,” the Justice was against them.324 O’Connor was 

nevertheless shielded from their criticism given her unique position as the “middle” or “swing” 
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justice.325 More often than not, her word became law in a way similar to how a mother’s 

authority traditionally quells protests from her child. 

Granted, the protection and authority afforded to O’Connor would wither in due time. 

Charles Lane observed a decline in the quality of her opinions in a Washington Post article titled, 

“In Other News From the Middle, Some Shifts by Justice Kennedy.”326 Lane writes that 

O’Connor “actually found herself in dissent in most of the Court’s big cases [during her last 

term],” signaling that she no longer held her advantageous position in the middle.327 Her 

displacement led to a shift in her behavior, as evidenced by an “uncompromising” tone and a 

deviation from her tradition of writing accessible opinions.328 Her opinions were considered so 

anomalous that law professors interviewed by Lane believed she was in “a different frame of 

mind.”329  

 People appreciate their mothers though, even when they are no longer legally required to 

listen to them. Much of this sentiment comes from remembering what one’s mother taught them, 

and how in the formative years of one’s life, their mother saved them from making a complete 

fool of themselves. A similar feeling of enduring fondness and gratitude was felt towards Justice 

O’Connor: on behalf of the nation, The New York Times articulated that: 

 
When Justice O'Connor joined the court 24 years ago, there was no way of knowing how 
sorely she would be missed when she left. We are, in fact, beginning to miss her already 
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as we envision the bitter confirmation battle that will take place if President Bush 
nominates a hard-line conservative to replace her.330  

 

Following this emotional tribute to the retiring Justice, the newspaper argued that President Bush 

“owed” O’Connor.”331 The article accuses Bush’s political party for supporting policy 

disregarding the rights of disabled persons, racial minorities and women.332 On the other hand, 

the article expresses deep appreciation for Justice O’Connor who championed these rights and 

“[saved] the right wing from the worst consequences of its extremism.”333  

Consequently, “Mother O’Connor” became an important symbol in the war over the 

Justice’s successor. Those who looked at her in an appreciative light called for her replacement 

to be “from the same mold,” while those who were slighted by the Justice fiercely lobbied the 

President for someone who would rule more in their interest.334 The President therefore had a 

choice between nominating an individual who would continue O’Connor’s legacy or nominating 

an individual who would dismantle it. Regardless of whoever Bush’s nominee would be, the 

Senate was prepared to perform its duty to advise and consent while the Nation would keep 

watchful eyes.  

 
The Originalist: The Defender of Democracy  

At the beginning of the 37th McCormick Lecture at the University of Arizona Law 

School, Justice Elena Kagan was offered condolences for the loss of her “close friend,” Justice 
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Antonin Scalia.335 On the topic of Justice Scalia’s death, Professor Toni Masarro posed a set of 

questions to Justice Kagan in hopes of learning about her personal relationship with Justice 

Scalia and how the Court would go on without him.336 Justice Kagan adjusted herself in her seat 

after Masarro reached the end of her questions and began to describe the shock she and her 

fellow justices felt at the news of his death. The indelible part of her response was her “gaping 

hole” metaphor:  

He was a powerful personality and presence on the Court. That was true at oral argument, 
all the world could see that. When he died, there was this period on the Court when we 
had to figure out what we would do at oral arguments because there was this gaping hole 
he ha[d] left. And we had to adjust and figure out how to fill that hole.337 

 
Kagan’s claim that “all the world” could see the space Scalia took up rings true. In the aftermath 

of Scalia’s death, many tributes to the deceased Justice published through outlets falling across 

the political spectrum corroborated Justice Kagan’s statement from the other side of the bench. 

Instead of alluding to behind-the-scenes conferences and hunting trips in Georgia, the media 

forged an amalgamation of anecdotes from Scalia’s public activity. They pieced together 

personal, political, and professional details of Justice Scalia’s life and crowned him 

“Democracy’s Legal Champion.”338  
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 As mentioned in his confirmation hearings, Antonin Scalia was born to an Italian 

immigrant in New Jersey.339 However, when he was six, his family moved to New York and he 

spent most of his childhood in a red-brick house in Elmhurst, Queens.340 According to New York 

Times writer Kim Barker in her article, “In Queens, Antonin Scalia Took Pride in Melting Pot 

and Confrontation” she contends that while these New York City roots gave Scalia a panache 

that “extended from in-your-face brash to an even-more-in- your-face pugnacious,” it was not the 

sole consequence of his New York upbringing.341 Like any New Yorker “in spirit and in heart,” 

Justice Scalia embraced what made Elmhurst great: the Yankees, the subway, the arts, the 

immigrants, the solidarity, and of course – the confrontation.342 Since Scalia was ever the 

eloquent speaker, Barker substantiates her argument by tracing Scalia’s eclectic childhood and 

connecting it to Scalia’s behavior as a Justice.343 

 Upon reading Barker’s article, one may find it astonishing that Justice Scalia held 

strongly to his roots despite the fact that his “childhood idyll” changed over the years.344 

Barker’s point, however, flips this on its head. The second part of her article chronicles how 

Elmhurst has changed since the days of Justice Scalia’s “misspent youth devoted to baseball and 

stickball.”345 It also focuses not on Justice Scalia, but a group of Chinese immigrants who now 
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occupy most of his neighborhood.346 To show how much things have changed since Scalia’s 

glory days, Barker notes how “Elmhurst Famous Pizza” – the “last visible reminders of the 

area’s Italian Heritage” – is next to a new Chinese dumpling restaurant.347  

Though this juxtaposition suggests that Scalia’s memory faded from that part of Queens, 

Barker proves that his hometown holds on to him as strongly as he did it. Barker interviews 

Mandy He, the sixteen-year-old daughter of Chinese immigrants living in Elmhurst, who 

appreciates the fact that Justice Scalia attended her elementary school.348 “This neighborhood 

isn’t so good,” she explains, “I don’t think a lot is expected from [it], so it’s surprising. It’s nice 

to hear that he achieved something.”349 Although there is no further elaboration on what He 

meant by “something,” the more relevant point Barker makes by including her viewpoint in the 

article is that once again, Scalia’s immigrant identity could be used for a greater purpose – this 

time to advance an intergenerational immigrant narrative of rising up.  

Putting what he learned from his “blue collar” childhood in Queens to good use, Justice 

Scalia raised his voice in the Courtroom.350 His influence is described as such:  

At oral argument, Justice Scalia took professorial delight in sparring with the advocates 
before him. He seemed to play to the crowd in the courtroom, which rewarded his jokes 
with generous laughter.  

Justice Scalia’s sometimes withering questioning helped transform what had been 
a sleepy bench when he arrived into one that Chief Justice Roberts has said has become 
too active, with the justices interrupting the lawyers and each other.351  
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 Justice Scalia also proved the value of the “dichotomous” nature of Supreme Court 

opinions that would make him a “conservative legal giant.”352 When he arrived as the new 

Associate Justice, he was “an outsider known for caustic dissents.”353 Even as he adjusted to the 

bench, he showed no “diplomatic instincts or inclinations” to lead the Court, even when it came 

to attracting his younger conservative colleagues such as Chief Justice Roberts and Justice 

Samuel Alito.354 However, in spite of Scalia’s uncompromising approach to voting and deciding, 

Columbia Law Professor Jamal Greene writes in The New York Times about the positive 

consequences of Scalia’s inability to build coalitions: “Justice Scalia’s enormous influence was 

not on actual case outcomes, at least not directly. For someone who sat on the court for three 

decades, he wrote few significant majority opinions. What he did was change how we talk about 

the law.”355  

 Ross Douthat, a conservative also writing for The New York Times, agrees with Professor 

Greene. He states that Scalia’s importance comes from his “intellectual influence” exercised 

though the “brilliance, eloquence, and good timing” of his judicial opinions.356 Scalia’s 

originalist jurisprudence was found to strongly respect America’s constitutional heritage, proven 
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to be very consistent, served with verve and wit, and written for a wide audience.357 Scalia was 

deliberate in choosing why and how to dissent; he claimed he wrote for case law, which meant 

that he wanted to showcase his beliefs and reasoning for future generations’ reference.358    

Scalia’s classic boldness also distinguished his opinions as essential reading material in 

both the legal and non-legal worlds.359 Conservative and liberal professors alike find value in 

assigning them in their classes, as students are prone to meaningfully engage with Scalia’s 

jurisprudence while discovering theirs.360 Non-lawyers also enjoy a laugh or two over Scalia’s  

“good humored” and “zesty” manner.361 As Professor Greene puts it:  

 
Most Americans care about whether the Constitution protects abortion rights or prohibits 
affirmative action, whether Obamacare is unconstitutional or what free speech means. 
But whether the Constitution should be interpreted according to its original meaning or 
according to precedent, whether we should take evolving values or Rawlsian philosophy 
or neither into account, how we should use legislative history when interpreting statutes 
— these used to be issues only lawyers, judges and scholars thought about.  

Today, journalists, radio talk show hosts and regular news junkies all talk about 
constitutional theory. And when they do, there is originalism and then there is everything 
else. No one is more responsible for the originalism “movement” than Justice Scalia. He 
made constitutional theory sexy [emphasis added].362  
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As Scalia became more associated with dissents and originalism, it is not unreasonable to think 

he opted for the short end of the stick. Dissents, after all, are only symbolically enshrined in 

Supreme Court case law: they are printed alongside the opinion of the Court and bear slight 

consequence.363 They typically account for the conflicting views of one particular justice and 

perhaps a few of their colleagues. Scalia, however, fully understood and mastered the art of 

dissenting. As Professor Greene describes, dissenting did not provide Justice Scalia the power to 

announce the law; rather, it gave him the power to alter the scope and content of legal culture.   

 Due to the magnitude of Scalia’s influence, he was often villainized for his opposition to 

important issues such as abortion, same-sex marriage, capital punishment, and affirmative action 

being decided by the courts.364 Criticism of his opposition, however, seems to ignore Justice 

Scalia’s greater message: resorting to the courts is nothing but a cheap victory. Judges – and to a 

greater extent, courts – are obligated to interpret the laws “created by delegates and elected 

representatives of the people at some time in the past [emphasis added].”365 Truly fulfilling this 

obligation means that in areas where the Constitution is silent, judges must allow the people – 

through their representatives – to decide contentious questions for themselves.366 American 

courts were not, after all, designed to be political forums.367 Expansion of their powers would 

further exacerbate the counter-majoritarian difficulty, as Scalia argued in his dissent in 

Obergefell v. Hodges:  
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[The Court’s decision in Obergefell] is a naked judicial claim to legislative—indeed, 
super-legislative—power; a claim fundamentally at odds with our system of government. 
Except as limited by a constitutional prohibition agreed to by the People, the States are 
free to adopt whatever laws they like, even those that offend the esteemed Justices’ 
“reasoned judgment.” A system of government that makes the People subordinate to a 
committee of nine unelected lawyers does not deserve to be called a democracy.368 

  
   Justice Scalia was the fourth justice to die since 1950.369 The year he died was a 

presidential election year, which presented a “rare” opportunity.370 This not only gave President 

Obama, the exiting president, a monumental final assignment; it allowed presidential candidates 

to use Scalia’s memory and legacy to galvanize voters.371 If Senate Majority Leader McConnell 

was really going to compel the Senate to wait for the next presidential nominee, a Democratic 

president would have the chance to shift the Court to the left, whereas a Republican president 

would be tasked with maintaining Scalia’s legacy.  

As “battle lines” were being drawn and presidential candidates began incorporating the 

Supreme Court vacancy into their campaigns, it became clear that not only did Justice Kagan’s 

remarks about her colleague’s death ring true, but that President Reagan’s characterization of 

Scalia as a conservative intellectual mammoth endured as well.372 There was a power vacuum to 

the Chief’s right. Following tradition, the Justices dared not to touch it but merely played 
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musical chairs around it.373 The gaping hole was now located to the area to the far-left of the 

Chief, reserved for the Court’s most junior justice. The Court could only provide aesthetic relief 

to distract from the hole; in the meantime, it was up to whichever President and the Senate to 

find send someone to cover what Scalia had left. 

 

The Decider: America’s Philosopher-King  

In The Republic, Plato constructs a lengthy dialogue between his mentor, Socrates, and 

his brother, Adeimantus.374  The purpose of this dialogue is for Plato to express his opinion of 

the type of individual he sees fit to rule a society. By the end of this dialogue, Plato defends his 

position that “philosopher kings” are best-equipped to rule societies through a very famous 

metaphor: the ship of state.375  

 The character of Socrates develops the metaphor by offering Adeimantus maritime 

imagery to consider. He tells of a ship whose owner appears to have an authoritative “edge” by 

virtue of his “size and strength.”376 This owner, however, is limited by deafness, short-

sightedness and navigational ignorance and ergo must assign someone to captain his vessel.377 

On board, the shipowner has these two choices to pick from: one of the bickering sailors or the 

stargazing navigator.378 Socrates informs Adeimantus that the sailors use violent, immoral, and 
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coercive means to obtain the captainship; meanwhile, the navigator is found knowledgeable of 

“the yearly cycle, the seasons, the stars … everything relevant to the job.”379 Through his 

description of the situation on the ship, he is priming Adeimantus and Plato’s readers to believe 

in the supremacy of the navigator’s capacities. This is so that he can ultimately explain his 

analogy: the People own the ship of state, the sailors are competitive politicians, and the 

navigator is the philosopher king.380    

 In his commemoration of Justice Scalia, Ross Douthat chides Justice Kennedy for being a 

philosopher king.381 Douthat insists that Kennedy, unlike Scalia, possessed a large amount of 

power on the Court in his capricious position as the “swing justice.”382 In fact, in the period since 

1988 – and considerably after 2006 – Justice Kennedy’s vote became “the undisputed crucial one 

in most of the court’s closely divided cases.”383 According to Adam Liptak of The New York 

Times, the total number of cases in which Justice Kennedy played a decisive role is 

approximately fifty-one, and in these cases he sided with the liberal majority on “contested” 

social issues, ranging from gay rights to the death penalty.384  

Douthat and Liptak’s results-based findings on Kennedy’s track record is certainly a 

testament to Kennedy’s steering of the ship of state, but they do not provide a concise reason 

explaining what makes the him a philosopher king. Instead, a remark about the Justice’s modus 
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operandi of “studding” his opinions with “vague and soaring” language reveals much more 

about his judicial persona. 385 

Socrates contends that an essential characteristic of philosopher kings is their “inherent 

sense of proportion and elegance” that enlightens their sense of justice.386 They derive from this 

quality a firm grasp of commensurability that helps them discern whether the bearing of certain 

values are comparable through a common standard measure.387 Under the rules of 

commensurability, values such as liberty and equality are incommensurable because they cannot 

be reduced to a common measure.388 Kennedy’s use of “earnest, flowery, and a little mystical 

language” – something he had kept up since his confirmation hearings – showcased his 

understanding of the incommensurability of rights.389 Take, for example, this excerpt from 

Kennedy’s part of the majority opinion in Planned Parenthood v. Casey: 

 
The inescapable fact is that adjudication of substantive due process claims may call upon 
the Court in interpreting the Constitution to exercise that same capacity which by 
tradition courts always have exercised: reasoned judgment. Its boundaries are not 
susceptible of expression as a simple rule. That does not mean we are free to invalidate 
state policy choices with which we disagree; yet neither does it permit us to shrink from 
the duties of our office….   
 Men and women of good conscience can disagree, and we suppose some always 
shall disagree, about the profound moral and spiritual implications of terminating a 
pregnancy, even in its earliest stage. Some of us as individuals find abortion offensive to 
our most basic principles of morality, but that cannot control our decision. Our obligation 
is to define the liberty of all, not to mandate our own moral code…. 
 These matters, involving the most intimate and personal choices a person may 
make in a lifetime, choices central to personal dignity and autonomy, are central to the 
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liberty protected by the Fourteenth Amendment. At the heart of liberty is the right to 
define one’s own concept of existence, of meaning, of the universe, and of the mystery of 
human life [emphasis added].390  

 
As stated in the first few lines of the excerpt, Kennedy is defending the Court’s right to hear and 

adjudicate abortion cases under the principle of substantive due process. He makes four critical 

points in this opinion: first, that the Court is qualified to make this decision; second, that the 

Court has an institutional duty to make this decision; third, that their specific duty is to provide a 

general definition of “liberty” in this decision; fourth, that liberty is based on individualism.  

 What Kennedy’s opinion in Planned Parenthood v. Casey demonstrates is one of the 

connecting links between Douthat and Liptak’s observation that the Justice commandeered the 

Court and the claim that Kennedy is a philosopher king. Kennedy’s righteous language lays the 

bedrock for the Court’s decision by justifying its authority through a sense of duty and necessary 

impartiality, reminiscent of the way Plato encourages his readers to trust in the appropriate 

wisdom and instincts of a navigator.  

After building a reservoir of good will, Kennedy proceeds to discuss the more 

substantive, ideational points related to Socrates’ notion of proportion and elegance.391 Justice 

Kennedy opines that the Court cannot and should not extract maxims from substantive due 

process cases and instead aims for a comprehensive definition of liberty that is antithetical to 

uniformity. Planned Parenthood v. Casey is concerned with the right to abortion, which was 

born in the penumbras and emanations of the right to privacy.392 Kennedy thus draws from this 

                                                        
390 Planned Parenthood v. Casey, 505 U.S. 833 (1992).  
 
391 Plato, 486d.  
 
392 “If the right of privacy means anything, it is the right of the individual, married or single, to be free from 

unwarranted governmental intrusion into matters so fundamentally affecting a person as the decision whether to bear 
or beget a child.” Eisenstadt v. Baird, 405 U. S., at 453 (emphasis in original);” Planned Parenthood v. Casey, 505 
U.S. 833 (1992).  

 



 

 101 

fact a sweeping sense of liberty that is, paradoxically, unique to every individual. His 

conceptualization of liberty weakens as he dictates members of the populace to philosophize on 

their own.    

 David Brooks, an opinion columnist for The New York Times, grapples more with the 

implications of Kennedy’s Planned Parenthood opinion in his piece, “Anthony Kennedy and the 

Privatization of Meaning.”393 Brooks is sardonic in his commentary, where he begins by 

contrasting Kennedy’s individualist jurisprudence with the group mentality of the Founding 

Fathers. He paraphrases their collective belief that “… people share a moral order — rules that 

are true for all people in all times and that govern us in our freedom.”394 He in turn alleges that in 

Kennedy’s mind, there is no “We the People;” rather, “[Americans are] all monads who walk 

around with our own individual opinions about existence, meaning and the universe…. There is 

no sense that we are part of a common flow connecting the past, present and future; instead, each 

of us creates our own worldview anew.”395  

 After painting this image of Kennedy presiding over a world of disjoint human entities, 

Brooks debunks his opinion. He primarily takes issue with Kennedy’s understanding of 

incommensurable values, accusing him of guiding the Nation with “tepid relativism.”396 He 

detects in the Justice’s jurisprudence an incompatibility between the type of world he envisions 

and his endeavor to discover the truth. Brooks concurs with Plato’s argument that truth is an 
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absolute, but Kennedy’s heterogeneous interpretation of liberty is unsatisfactory. 397  On its face, 

it falls short of how Brooks construes Platonic ideals. 

 Building on this point, Brooks continues to complain about how the Justice left a Nation 

in philosophical toil. He sarcastically refers to the Justice as “Professor,” and insinuates that 

Kennedy has abused his power in issuing a ridiculous “assignment” on a hollow notion of a self-

proclaimed truth.398 What Brooks fears the most is that disparate moral precepts will clash, and 

the need for more law will arise.399 Promulgating more laws is a worst-case scenario because of 

its impracticality. It is arduous and does not inspire any moral development in man. Brooks is 

incredulous that Justice Kennedy employed his power so haphazardly.  

 Joining Brooks in disparaging the America’s philosopher king is Ilya Shapiro. In his 

article published in The Washington Post, Shapiro aims for Kennedy’s jugular. He accuses the 

Justice of “[harming] the rule of law” because he “[waxes] poetic” on baseless claims.400 What is 

striking about Shapiro’s statements – which he writes about a Justice he admittedly devoted a 

portion of his career to – is that they effectively emasculate Justice Kennedy:  

The rule of Obergefell seems to be that you take a scoop of due process and a cup of 
equal protection, wrap them in some dignity, and then enjoy the waves of adulation…. 

…Moreover, a constant theme in Kennedy's gay rights jurisprudence —he'll be 
known as the "gay justice" until someone who is openly gay is seated on the court —is 
the ignoble motivation behind the laws at issue. According to Kennedy, such laws are 
illegitimate because they represent character flaws in those who support them.401  
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Shapiro strips Kennedy of masculinity by mocking his language and composition, 

comparing his jurisprudence to cooking, and labelling him as “gay.” It is a flippant approach to 

deciphering Kennedy’s reasoning. He expresses the same concern over sloppiness that Brooks 

relays in his piece but from a nuanced perspective. He is dissatisfied with the fact that he was able 

to lure Kennedy to his side on numerous cases yet is left scratching his head over the Justice’s 

adherence to the rule of law.402 This ultimately begs the question of whether it is the justification 

or the outcome that defines the legitimacy of a justice’s decisions. One can infer from the article 

that Shapiro is an ardent defender of the rule of law and prioritizes legal reasoning over results. 

His article explicitly voices his frustration over his inability to unravel Kennedy’s jurisprudence 

and as a coping mechanism, he resorts to ad hominem arguments. Kennedy is no better than black-

box decision-making.403 He is also pompous.404 Nevertheless, Shapiro’s rhetoric does not 

delegitimize Kennedy altogether in the public eye.  

Brooks and Shapiro’s critical views of Kennedy echo the very criticism Plato anticipates 

in The Republic: that philosopher kings are “[windbags] with their head[s] in the clouds,” 

disconnected from the reality around them.405 They raise valid points about the practicality and 

refinement of the rule of law, but at the expense of missing the forest for the trees. They are 

mutually concerned with Kennedy’s language, which they know crystallizes into law. They 

dissect Kennedy’s rulings to point out his errors, but their scrutiny is overreaction. Kennedy did 

not form constitutional notions on a whim; he listened to counsel during arguments and showed 
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an affinity for words like “liberty,” “dignity,” “autonomy” and “equality” inserted into their 

briefs and oral arguments.406 He then considered their different interpretations and revealed his 

predilections in his opinions.  

Language in opinions is the embodiment of judicial reason, and in the case of the 

Supreme Court of the United States, justices’ words may buttress institutional legitimacy. Justice 

Kennedy has gone on the record saying that the legitimacy of the Court comes from its verbose 

opinions; the judiciary is the only branch of government required to explain its actions.407 One 

may deduce from Kennedy’s statements an espousal of Martin Shapiro’s prototypical Court, 

which features the judicial opinion as the final component of institutional protection.  

Still, the Justice’s implication that the Supreme Court follows Shapiro’s prototypical 

model does not completely explain his personal contribution to its overall legitimacy. Kennedy’s 

work stimulated compliance. Scholars of compliance, such as Dianna Kapiszewski and Matthew 

Taylor, agree that the substance of opinions – not just their mere existence – is compliance-

inducing.408 One type of strategy used to protect institutional legitimacy and ensure some form of 

compliance is interpretive vagueness.409 Judges use vague language to create a broad zone of 

legal actions where defendants may fall comfortably in an area of compliance.410 

                                                        
406 Frank J. Colucci, Justice Kennedy’s Jurisprudence: The Full and Necessary Meaning of Liberty 

(Lawrence: University Press of Kansas, 2009), 8-37.  
 
407 Rubenstein and Kennedy. 
 
408 Diana Kapiszewski and Matthew M. Taylor, “Compliance: Conceptualizing, Measuring, and Explaining 

Adherence to Judicial Rulings,” Journal of the American Bar Foundation 38, no. 4 (2012): 815. 
 
409 Kendall and Bravin.  
 
410 A textbook example of strategic vagueness is the notorious line – “with all deliberate speed” – from 

Brown v. Topeka Board of Education, 347 U.S. 483 (1954). It imposes no deadlines, and nor does it provide a 
concrete standard for integration. It divests all power to the lower courts and allows potential issues to percolate in 
the lower courts and travel up to pass constitutional muster; Kapiszewski and Taylor, 815.  
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Kennedy’s language is not vague but convoluted. It nonetheless has charismatic and 

democratic undertones. On behalf of the Court, the Justice expounds on the Constitution but 

generally allows the People to develop their own cosmology. His strategy was more like 

constitutional navigation than constitutional steering, which successfully generated charisma and 

encouraged compliance. A prime example of the positive effects of Kennedy’s jurisprudence is 

that in the wake of his Obergefell decision, numerous same-sex marriages took place across the 

United States and Kennedy’s words were read aloud at these ceremonies.411  

One would be mistaken to dismiss Justice Kennedy’s legacy for trivialities. As evidenced 

by the metonymic declaration of the Supreme Court as “The Kennedy Court,” he laid out the 

ship of state’s course for a sustained period of time in an idiosyncratic manner respectful of 

moral and intellectual freedoms of individuals.412 As the Nation adjusts to constitutional rule 

without its philosopher king, resistance in the form of a legitimacy crisis is not surprising. 

Kennedy was thrust upon America in turbulent, polarizing times, and he left the Court in what is 

arguably an even worse political climate.413 Only Kennedy’s faint adumbration looms over the 

Nation now, and no member of the Court is of equal stature as him to continue pursuing the 

capacious virtues of the Constitution. 

 

The Closer One Looks, the Less One Sees 

A lot can be learned from studying the brief, shining moments taken by the media to 

memorialize dead or retiring Supreme Court Justices. These editorials and opinion pieces are 

                                                        
411 Kendall and Bravin.  
 
412 Liptak, “In Influence if Not in Title, This Has Been the Kennedy Court.” 
 
413 Bazelon.  
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designed to cater to a broad audience, so studying the form and content of these texts gives 

insight as to how the media educates the masses on the role of the Supreme Court and its 

members.   

 This chapter analyzed the media’s subconscious employment of Martin Shapiro’s 

prototypical court in its review of Justices O’Connor’s, Scalia’s, and Kennedy’s judicial careers, 

premised on the fact that the Supreme Court relies on its verisimilar value. The prototypical court 

has proven itself to be a functional rhetorical device which sets the standards for judicial 

behavior. The media perpetuates belief in the prototypical court by crafting comprehensive 

narratives around the way individual justices conform to the prototype. For O’Connor, Scalia, 

and Kennedy in particular, it was their oral argument performances and opinions that showcased 

that they and the Supreme Court behaved appropriately. 

 Depicting their personas bleeding into how they performed, though not in an insidious 

way, nevertheless casts doubt upon whether the prototype is the ultimate truth of the Court. 

Perhaps there is something more to the decision-making of these justices than their public roles 

and how they played them – but the Nation will never know for certain.   
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CONCLUSION:  
THINGS MAY HAVE CHANGED 
BY THE TIME YOU READ THIS 

 
Publicity is justly commended as a remedy for social and industrial diseases. 

Sunlight is said to be the best of disinfectants; electric light the most efficient policeman.414 
 
Summary Judgement  

Ever since the 1980’s, America has relied on surface-level glimpses – the verisimilitude – 

of the Supreme Court and its members to understand Good Behavior. As one may recall, the foci 

of Chapters One and Two discuss the appointments process. The nomination portion of the 

process is the President’s responsibility, and during the Reagan years the scope and nature of the 

nominee search was drastically altered. Reagan essentially consolidated the process inside the 

White House, and the resulting cooperative distance between the President and third parties gave 

leeway for him to pick from a distinct judicial pool. The dominant trait in this judicial pool was a 

brand of conservatism which would increase the favorability of Reaganite policies in the courts.  

Alongside the plot to “Reaganize” the judiciary came the President’s transformation of 

nomination announcements into more of a social matter. He would get up on a stage and give 

accolades to his nominee, fashioning a persona with whom the public could familiarize 

themselves. The press would later continue the conversations about his nominees by raising 

questions about their potential impact on the composition and behavior of the Court.  

 Following Reagan’s nominations came Senate Judiciary hearings, where his nominees 

would have to prove their fitness for the Supreme Court. Wariness of image became a guiding 

factor for both the Senators and the nominees due to the new standard of broadcasting hearings. 

Senators would ask probing questions in varying shades of subtlety, and nominees’ responses 

                                                        
414 “Justice Louis D. Brandeis,” Legacy Fund, Brandeis University, accessed April 20, 2019. 
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would differ just the same. The objective behind the theatrics was to maintain or debunk the 

reputation of a nominee and manipulate levels of public confidence. Justices O’Connor, Scalia, 

and Kennedy successfully managed to maintain their good reputations and were elevated to the 

Court.  

 Once on the Court, the Justices had to maintain this reputation. As described in Chapters 

Three and Four, justices’ behavior affected whole networks of people and institutions. When 

they die or retire, the Nation is presented with the full scope of their behavior – both private and 

public. Putting their behavior in perspective gives an explanation as to why there is much shock 

over the departure of a justice; their absence affects individuals and their legal rights. In the 

midst of this commotion, a core inquiry remains: why did the justice have to leave? The press 

and the public piece together the information available to them to draw conclusions, and 

sometimes the information provided reveals justices’ problematic behavior.  

 Still, with a new appointment process dawning, the justices were memorialized to inspire 

the next justice. Their memorialization was based on shards of existing information provided by 

the Court and the press. The information is limited since it comes from justices’ public 

performance and public knowledge. Though what is public may reflect truth, it is not the whole 

truth. There is much more to be uncovered, and it should be in due time.  

 

The Best Disinfectant 

Quoted in the beginning of this chapter are the wise words of Justice Louis D. Brandeis – 

the first Jewish Justice of the Supreme Court.415 He was also the first justice to have a public 

hearing, where he was summoned to testify before the Senate to reaffirm his dedication to the 
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Constitution of the United States.416 Brandeis was originally referring to conflicts of interest 

amongst managing bodies in big banks in this quote, but it has since been appropriated and 

nearly exhausted for the cause of government transparency.417  

 Moments prior to the Senate’s vote to appoint Judge Kavanaugh to the Supreme Court, 

Senator Edward Markey (D-MA) recited the sunlight portion of Justice Brandeis’ words to 

protestors outside the Supreme Court building. Omitting Brandeis’ remarks about publicity and 

the electric light appeared deliberate. Perhaps the sunlight portion of Brandeis’ words resonated 

more with Senator Markey and the protestors because it refers to a source wedged in the middle 

of two extremes. Publicity, which is based on image, is the weaker of the extremes because the 

honesty of institutional actors is not guaranteeably forthright. The electric light, on the other 

hand, is powered by an intrusive watchdog mentality.  

 
Figure I: Senator Markey delivering a speech before protestors in front of the Supreme Court  

moments prior to the Senate vote on then-Judge Brett Kavanaugh. October 6, 2018.  
Courtesy of Celine Calpo 
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Markey’s precise reference to sunlight indicates a fundamental understanding about 

regulating Good Behavior: publicity is the Nation’s current means for observing Good Behavior, 

and it only unearths slight, shiny truths. Meanwhile, the electric light metaphor could be used to 

describe the “Cameras in the Courtroom” debate.418  Disregard for the electric light reflects 

apprehension over cameras in the Courtroom. Cameras would undermine the value of the 

Justices’ public work. Sunlight is compromise, but it would have to radiate naturally from the 

Supreme Court. Justices must be willing to regulate themselves more and publicize more 

pertinent information the public should know.  

My argument that judicial behavior is related to the perceptibility of truth is now of 

particular relevance. The “For the People Act of 2019” (“For the People Act”) has passed in the 

House of Representatives, and if it becomes law then profound alterations to judicial ethics may 

take place.419 The Act contains language prompting the Judicial Conference to draft and enact an 

ethics code binding on all federal judges – especially the Supreme Court.420 In the same week 

that the For the People Act passed in the House of Representatives, Justices Alito and Kagan 

testified before the House Appropriations Committee.421 They notified the Committee that Chief 

Justice Roberts is ruminating on drafting a Supreme Court ethics code, himself.422 

                                                        
418 For information on the cameras in the Courtroom debate, see Tony Mauro’s article, ““Let the Cameras 

Roll: Cameras in the Court and the Myth of Supreme Court Exceptionalism.”   
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 The enthusiastic demand for a Supreme Court ethics code is undoubtedly a consequence 

of the link between public perception and the interpretation of Good Behavior. It is no 

coincidence that during Justice Alito’s and Kagan’s testimonies, the issue of cameras inside the 

Supreme Court was an introductory point by Representative Quigley (D-IL5), Chairman of the 

Appropriations Committee.423 As evidenced by Chapter Two, the relationship between the 

Legislative and Judicial Branch is sensitive, so legislators at most can offer suggestions that high 

officials in the judiciary may contemplate. Quigley rightly deferred the decision to place cameras 

in the Courtroom to the judicial branch but continued pressing the Justices on the Court’s 

longstanding policy barring cameras inside its courtroom.424 

Sparing the details, it was evident that the Congressman’s view in favor of cameras in the 

Courtroom was premised on educational and administrative benefits.425 People would get to 

learn about the Court and its members, which would in turn enhance government transparency. 

The justices danced around those points very well.426 Alito and Kagan were open about the fact 

that they, too, were once proponents of cameras in the Courtroom. It was only upon experiencing 

what it was like to serve on the Court that they assumed the position of upholding the prohibition 

of recording Supreme Court oral arguments. Justice Alito argued that the Supreme Court has 

grown more accessible and transparent since the early 2000’s, with reference to the Court’s 

robust visitor programming, its new electronic filing system, and wide array of online 

resources.427 He then implied that there is a limit to transparency in the context of the Court. 

                                                        
423 Alito and Kagan.  
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Justice Kagan, on the other hand, made a more compelling argument that transparency through 

cameras should not come at the expense of undermining the value of oral arguments.428 Her point 

was built off the idea that behavior in the Courtroom would change the moment a camera starts 

filming, and that soundbites of oral argument would be taken out of context and politicized.429  

Justice Alito and Kagan’s interaction with the House Committee on Appropriations – 

again – draws upon the same tension discussed in Chapter Two of this thesis. There is a desire 

for judges to maintain the integrity of their profession, and cameras complicate this. However, in 

a time where the Supreme Court is arguably having a legitimacy crisis, it would most likely help 

if the Court were more open to regulating its image by being more actively transparent. In fact, 

most demands to reform the Court are based on perception: Fix the Court, “a national, non-

partisan grassroots organization created to take the Supreme Court to task for its lack of 

accountability and transparency,” cites “Media and Public Access,” “Stocks and Recusals,” 

“Financial Disclosures,” and “Public Appearances” as some of their “Fixes.”430 All of these fixes 

require that the Supreme Court share more about itself and its members rather than leaving all 

the investigatory work to the press and third-party organizations.  

Passing the For the People Act would compel the Supreme Court and the Judicial 

Conference to formulate ethics codes which could address all these issues. These issues may not 

be solved in one fell swoop, but for now, light and gradual improvements could be made to 

Supreme Court rules and traditions to strengthen the public’s trust in the Court.  

                                                        
 
428 Alito and Kagan. 
 
429 Alito and Kagan. 
 
430 “Media and Public Access;” “Stocks and Recusals;” “Financial Disclosures;” and “Public 

Appearances,” The Fixes, Fix the Court, accessed April 20, 2019, https://fixthecourt.com/the-fixes/.  
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God Save the United States and This Honorable Court 

This thesis proves that the appearance of a justice is enough to sway public opinion about 

them and the institution they serve. As aforementioned, this is further substantiated by the debate 

over the optics of justices in political settings, as well as their failure to effectively identify and 

recuse themselves from cases where they have conflicts of interest.431 This could alienate the 

public into believing that the Court is wading deeper into the political thicket and becoming 

corrupt.432 Misjudgment could be easily prevented if the Court had preemptive rules in place. 

The Chief Justice should take this into account and create policies related to discerning and 

accounting for public events the justices may attend, as well as enforcing stricter rules for 

recusals. These rules would increase the Court’s transparency and ensure the impression of 

judicial integrity and independence.  

But alas, the lingering question is whether the Supreme Court is truly up to the task of 

regulating itself and setting an example for the entire Federal Judiciary. The heart of the juridical 

state is the Chief Justice, who heads the Judicial Conference. The Conference is responsible for 

framing policy guidelines for the Federal Judiciary.433 Perhaps if the research done for this thesis 

could be extended into the zone of regulation, more could be done on the purview of the Chief 

Justice and the Judicial Conference. Would the role of the Chief Justice change drastically if they 

were to draft the first ever Supreme Court ethics code? Who would enforce the ethics code 
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amongst the justices? Does the Judicial Conference even have the power to write an all-

encompassing federal judicial ethics code?  

 These are the questions constitutional scholars should now be asking. The Nation cannot 

afford to be scrupulous. Only in inquiring about and pushing constitutional limits do we come to 

truly understand the elasticity, endurance, and importance of our Founding Document and those 

who have sworn to support and defend it. 
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