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CHIEF JUSTICE WARREN’S FAIR QUESTION

There are Saturdays even for Saturday’s children that stay holiday- 
bright in memory. Thus I remember the 21st of August 1965 in 
Sacramento, California. It was the day of celebrating the forthcoming 
renewal of Old Sacramento, the haunts near the Sacramento River 
where venturesome men in the wake of the gold rush had pioneered 
trade along the waters that flow southward and westward to San 
Francisco Bay. The twentieth-century sacrament was to be the 
spading of ancestral earth to signify a modern renaissance. The 
ceremony was entrusted to the Chief Justice of the United States, then 
visiting the state he had governed for three terms from 1943 until well 
into 1953.

As my wife Madeleine and I, invited to participate in the occasion, 
started out on the morning’s ride from San Francisco to the capital 
city, we looked up at the blue plains of the sky, clear of fog or smog, 
and agreed that it was a great day for the country.

Even Californians accustomed to journeying through their 
variegated land always see it anew, knowing that the state motto 
Eureka, the exclamation of discovery, connotes also the challenge of 
endless new Findings. When Archimedes reportedly so exclaimed on 
finding the principle of specific gravity, which came to be a test for 
the purity of gold, he too must have understood that discovery marks 
not the end but the beginning of exploration. Comparable 
understanding, in an examination of principles of law as tests for the 
purity of human behavior, must have come to a governor of 
California in the turbulent war years and postwar years of the forties 
and fifties as he explored the land that was to become in the sixties 
the sixth most productive economy in the free world. Anyone who has 
thus seen it with an explorer’s eye, as Cabrillo must have seen it at 
San Diego Bay in 1542, as Drake perhaps saw it near San Francisco 
Bay in 1579, as Sutter saw it in the nineteenth century along the 
Sacramento River, would know that there are no bounds to the vision 
of a New World.

1
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So we mused, on that Saturday morning in 1965, beholding the 
spillover of developing cities into the countryside. In the panorama of 
dozing cows there were now bulldozers enough to demonstrate that 
Plus ca change, plus ce n’est pas la meme chose. For better or worse, 
there was drastic change. One country was becoming one city.

By luck, we encountered no delaying roadblocks in our path, and 
the perpetual care accorded to highways speeded us to our destination. 
The Capitol dome of Sacramento came into view in the state park 
where trees and plants from all over the world are at home amid the 
California redwoods, sequoia gigantea, sequoia sempervirens. We 
arrived at the old Senator Hotel across the way in time for the 
luncheon gathering of many townspeople to whom Chief Justice 
Warren and his wife Nina were still friends and neighbors, home 
again briefly from an extended stay in Washington. The dining room 
took on the atmosphere of a hospitable home. As the Warrens 
entered, it resounded with the welcomes of Hi, Governor and Hi, 
Earl, and the greetings conveyed not only affection but as much 
respect as the recurring salutation of Hi, Mr. Chief Justice. Some of 
the Warren children were there, along with their contemporaries. 
There was no generation gap in this circle of friends and family. 
There were no way-of-thinking gaps. Old and young, staid and 
venturesome, bridged differences with respect for diversity. There was 
no mistaking the unity of their regard for the Chief Justice and his 
family.

When the midday repast was over, we embarked on a new 
journey. We were assigned to accompany the Chief Justice and his 
wife in a horse-drawn stagecoach that would travel from the center of 
town through long neglected streets to an ancient railroad station at 
the heart of Old Town. This bit of pageantry might have been 
theatrical in a reconstructed historical setting. It was not artifice in 
Sacramento; it was of a piece with aged wooden houses, like the 
Governor’s mansion, that stood along modern traffic streets as 
remnants of another bustling age.

The Warrens made themselves at home when they entered the 
stagecoach, much as a family doctor and his wife would on their 
rounds. We who sat opposite them recalled later what a handsome 
couple they were, even more strikingly so than in earlier years. In 
those times they brought to the responsibilities of demanding public 
office and the upbringing of six children, not the superficial exuberance 
that tends to settle down badly with time, but the equanimity that 
lends gentleness to deepening lines of experience. Incessant furies the 
Chief Justice had seen, but he had the untroubled visage of a man of 
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good heart and good conscience. Nina Warren, always a notably 
pretty woman, now had the striking beauty of one who has confronted 
furies without fear and survived them without bitterness. With her 
face framed in a picture hat, she was pretty as a picture and as 
naturally gracious as only a woman can be whose grace is 
independent of circumstances.

Once again it was evident that twelve years of absence had made 
California hearts grow fonder than ever of the Warrens. The driver let 
the horses proceed at a largo pace and there were frequent stops along 
the festive route. Well-wishers happily called out greetings. At each 
stop old acquaintances came up, their diffidence turning to delight 
when they were instantly recognized by name and family. The long 
past was only yesterday. “You're looking great, Governor,” a 
gardener came up to say. He hesitated a moment and then added 
impulsively: “We’re the same age, I know, but I'm going to keep at 
the job and I hope you’ll do the same." “You’re looking great 
yourself, Ed,” was the genial response, “and let me tell you I expect 
to keep at the job just as long as you." There was reassurance for 
each in the heartfelt exchange, as if all the things left unsaid about the 
daily grind of spadework had suddenly been put in their place by the 
spoken commitment to the productive job.

The horses started up again. The streets became meaner. Not so 
the people, it was evident, to the Warrens. A fervent cry rang out, 
from a woman with a child: “God bless you, Mr. Warren.” It took 
the Chief by surprise; he appeared as gladdened by the spontaneous 
tribute as if he had received a princely accolade. It brought to mind 
another occasion when 1 witnessed his response to placards screaming 
attacks upon him. He managed a benevolent shrug, even a smile. He 
would not be defeated by anonymous defamers; his fortitude allowed 
no place for the weakness of anger.

Every town has its meanest street, inhabited by specters, the crazy 
mirrors of a supposedly normal society. If you go along such a street 
in slow motion, you become aware that even in the wreckage of 
humanity the eyes still have it. When we approached, the street was a 
still life. The scene could have been out of the nineteenth century or the 
first. It could have been the dead end of any city or village. It could 
have been the dead end of suburbia. It could have been the dark side 
of the moon. It was a dirty sea of tranquillity.

Up to now our conveyance had seemed festive rather than strange. 
It might have passed unnoticed had there been other traffic. There 
was none. A sleeper in a doorway stirred. To the open windows of 
rooming houses came faces of indeterminate age. There was a rumble 
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of words that made no sense at a distance. Toward the end of the 
block, a woman’s voice was calling out: ‘"Someone says it's the 
Justice of the United States, believe it or not.” A derelict roused 
himself to wave with one or two others, opened his eyes wider, 
bumbled out the word “justice.” It was even here a champion eye- 
opener of a word.

The block was not a dead end after all. The horses stepped up 
their pace as they came upon a clearing, with the old railroad station 
in sight. Here again townspeople were awaiting the Governor, the 
Chief Justice of the United States. Once again the occasion was like a 
homecoming; old friends and acquaintances welcomed the Chief 
Justice and his wife as if time had rolled back to their years in 
California. Everyone was reminiscing about those years.

In my own mind were many happy recollections of the Warren era 
in the state. It had been roughly a quarter of a century earlier, when 
the Chief Justice was then Attorney General of California and 1 was a 
professor of law at the University of California, that he telephoned 
one day to ask that I serve part-time as a deputy attorney general in 
the tax division. His concern was to serve the public interest by 
augmenting the fairness of taxes and their administration. Following 
this association, our paths often crossed in the public service of our 
state. As Governor, he drew around him able men and women who 
established easy lines of communication between the people and their 
government. His gifted secretary, Helen MacGregor, a distinguished 
graduate of the University of California law school, evinced the spirit 
of the Warren administration in her office overlooking the state park. 
She voiced some trepidation to a worldly lawyer over the task of 
dealing with the formidable visitors who wheel in on public offices, 
and expressed her astonishment at their wiles. He assured her that 
their own astonishment was bound to be still greater on their 
encountering a secretary who, though known for her skill with a 
Mozart Sonata, was tone-deaf to the overtures of pressure groups. 
Fairness, gentle but firm, marked the administration of Governor 
Warren. It would mark also his administration as Chief Justice of the 
United States; many a law clerk still recalls his constant question 
about a legal solution: "Is it fair?"

As such recollections came to mind, I noted that the Chief Justice 
was characteristically easing the tasks of those about him. He took the 
ceremonial spade and turned the earth to herald the renewal of Old 
Town. Now he was about to take his place at the open-air rostrum in 
the station yard to address the audience in the improvised bleachers. 
Even a man of such good humor could hardly have been prepared for 
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what happened next. A group of merrymakers who had attached 
themselves to the ceremonies made merry with weapons that recalled 
the days when every man was a law unto himself. The speaker of the 
day observed the scene calmly, with the merest sign of sternness. The 
effect was disarming. Almost deferentially the roisterers backed away.

All was not yet well. A lone wanderer, too small for his 
paramilitary attire, advanced zigzag with a burro and took his stance 
alongside the Chief Justice. Thereupon the newcomer started to 
ramble, stopped, and started up again. The audience grew restless, but 
no one advanced to lead away the intruder and his burro. The Chief 
Justice heard him out for another sentence or two and then leaned 
over amiably and stage-whispered: “I do believe you'd like to make a 
speech, and 1 think you ought to do it. What say you?” Suddenly 
abashed, the would-be speaker shuffled back and said: “Not today, 
some other day. Today you better make the speech,” and made off 
unsteadily with his very steady burro. Then, as if it were all in the 
daCs work, like the turning of the earth, the Chief Justice turned to 
the people before him and spoke of what was dear to his heart: the 
importance of fair laws, of their fair administration. The listeners 
were not all wholly sympathetic to all of his decisions, but it was 
plain that as they listened, they sensed the greatness of vision that had 
impelled the Chief’s search for justice.

The Warren era spanned only half a generation, from September 
1953 through June 1969, but it will take much longer for perspective 
on its epochal decisions. There is disagreement even among scholars 
as to the timing or reach of one decision or another. No one can 
forget, however, that the problems the Warren court was called upon 
to resolve had been crying for solution for generations. Neither 
legislatures nor law associations nor other groups had shown the will 
to bind up the grievous wounds of injustice throughout the land. To 
all of them in their cozy corners, a burdened Chief Justice could have 
justly said, as did Henry IV of Navarre to Crillon on the latter’s belated 
offer of help: “Go hang yourself, brave Crillon. We have fought the 
battle at Arques, and you were not there.”

Instead, Chief Justice Warren impressed upon the Supreme Court 
of his time, and hence upon the country, the nobility summed up in 
his eternal question: Is it fair? Because the Court came to grips with 
that question there can be no doubt that historians, whatever their 
retrospective annotations on details of one case or another, will record 
the Warren era as a great day for the country, for the justice of the 
United States. Roger J. Traynor*

•Chief Justice of California.
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Washington, D.C. United States Commissioner of Internal Revenue, 1961-64. Member of the 
District of Columbia, New York, and Virginia Bars. This article is based on a paper prepared 
by Mr. Caplin in connection with his representation of the National Tax Equality Association, 
Washington, D.C.; the views expressed, however, are his own. Eor many years, the author has 
been opposed to cooperative corporations engaging in commercial activities without paying the 
normal corporate taxes on the profits from those activities, on the ground that such tax exemption 
amounts to a form of unfair competition against ordinary, taxpaying business entities.

‘The Tax Reform Act of 1969, HR 13270, 91st Cong., 1st Sess. (1969).
2Treasury Dep't Press Release No. K-10 (Feb. 7, 1969).
2 See Statement of Assistant Secretary of the Treasury Edwin S. Cohen Before the House Ways 

and Means Comm., Apr. 22, 1969.

Presently, Congress is considering extensive revisions of the tax laws. 
In this setting, analyses by tax specialists provide a backdrop against 
which Congress can analyze more intelligently both the desirability of 
reform and the specific programs to be implemented. By examining basic 
tax principles, Mr. Caplin demonstrates the inadequacy of the reasons 
typically advanced in favor of allowing cooperative corporations to receive 
favorable tax treatment. Furthermore, since cooperative corporations 
compete with taxable corporations in many areas of business, he maintains 
that such treatment not only represents a windfall to the cooperatives, but 
also gives them an unfair competitive advantage over normal business 
corporations. The author then concludes that no constitutional restrictions 
prevent taxing cooperatives and argues that Congress should eliminate this 
inequity in the tax laws.

Substantial public support has developed for a major and 
thoroughgoing reform of the federal income tax System, and serious 
social problems and persistent inflationary pressures have placed 
continued stress on the search for additional government revenues. As 
a result, Congress has undertaken a broad review of the tax laws in 
an effort to eliminate inequities among taxpayers and provide 
additional revenue for 1970 and later years. At the time of this writing 
the House has passed and sent to the Senate a bill containing extensive 
tax reform measures.1

The Nixon Administration also has committed itself to tax reform. 
On February 7, 1969, the Secretary of the Treasury stated that one of 
the administration's principal goals is to assure that “all Americans 
in similar circumstances [are] paying approximately the same amount 
of income taxes."2 Subsequently, the Treasury made a variety of 
specific proposals, many of which appear in the House bill.3
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A broad spectrum of change in the tax laws is of course necessary, 
but one particularly compelling case for re-examination and reform is 
the current tax treatment of cooperatives. Although only a limited 
group and number of cooperatives are classified tax exempt,4 as 
interpreted the present tax rules afford to other cooperatives the 
practical effect of exemption. Today, cooperative corporations, 
although nominally subject to the corporate income tax,5 may deduct 
those earnings distributed to patron-owners in the form of patronage 
dividends,6 thus in effect avoiding tax liability. Additionally, if 20 
percent of these dividends is paid in cash and the balance in the form 
of paper allocations, cooperatives can retain and invest earnings for 
expansion and other business purposes on a tax free basis.7 Thus, 
cooperatives virtually are exempt from the corporate income tax. In 
contrast, ordinary business corporations currently pay a tax of over 50 
percent on their taxable income in excess of 525,000, whether that 
income is distributed to stockholders or retained for use in the 
business.8

'See 1st. Rev. Code of 1954 § 521.
’/</. § 1381(b).
'Id. § 1382(b)(1).
See id. § 1388(c); Treas. Reg. 1.1388-1 (c) (1963). As part of the current tax reform 

measures, the House of Representatives included a provision that would amend §§ 1388(c), (h) 
b> requiring cooperatives to distribute currently 50% of their patronage dividends in cash and 
redeem all noncash patronage dividends within 15 years of issuance. H.R. 13270, § 531, 91st 
Cong , 1st Sess. (1969). Hearings on this bill presently are being conducted by the Senate Finance 
Committee. Although the Treasury Department has been one of the main advocates for the 
taxation of cooperatives, it appears to be retreating from its formerly vigorous position in this 
area by recommending that the current payout be left at 20%. See Senate Finance Comm., 91st 
Cong . 1st Sess., Tax Reform Act of 1969, at 82 (Comm. Print 1969).

'The current corporate income tax rate is 22% for the first $25,000 of taxable income and 
48 ~ for income in excess of $25,000. Int. Rev. Code of 1954 § II. Adding the 10% surcharge 
increases the rate for taxable income in excess of $25,000 to 52.8%. See id. § 5 1 (a)(1)(B).

‘One cooperative reported assets valued at $258,816,000 in 1968 and had sales totaling over 
S5I9 million. Another had sales of more than $374 million in 1968; a third reported sales of 
S369.829.OOO. F ive cooperatives—Agway, Farmland Industries, Land O’Lakes Creameries, 
Cotton Producers Association, Farmers Union Central Exchange—appear in Fortune’s latest list 
of the 500 largest industrial corporations in the United States. Fortune, May 15, 1969, at 168- 
84.

“Cooperatives engage in business activities ranging from the manufacture of fertilizer, paint, 
and chemicals to the refining of oil and processing of citrus fruits.

Cooperatives originated as simple agency arrangements among 
farmers, who joined together in order to market their produce more 
profitably. Today, however, having capitalized upon their ability to 
generate tax-free earnings they have become large corporate enterprises9 
engaging in multiline business activities in all segments of the 
economy.10 In almost every area of their operations, cooperatives wage 
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aggressive and effective competition with taxpaying businesses. Indeed, 
cooperatives generally have grown more rapidly than business 
corporations and in many instances have acquired substantial 
corporations and converted them into cooperatives.11

“Cooperatives usually rely on their retained cash earnings or borrowing power to buy a 
business. In addition, they recently have joined the merger movement, acquiring noncooperative 
corporations for stock consideration. The Treasury Department has ruled that “preferred capital 
certificates” of a cooperative are the equivalent of stock and can be used to acquire a regular 
business corporation in a tax-free reorganization. Rev. Rul. 68-22, 1968-1 Cum. Bull. 142.

l2“[C]ooperatives should pay tax on ail income that cooperatives have, the same as anybody 
else, but they should not be taxed on what is not income to the cooperatives; namely, that money 
which they are obligated to pay in patronage refunds.” Hearings on the President's 1961 Tax 
Recommendations Before the House Comm, on Ways and Means, 87th Cong., 1st Sess., vol. 3, 
at 2096 (1961) (statement of Jerry Voorhis) [hereinafter cited as 1961 Hearings].

,Jln 1966-67 the gross value of farm cooperative business was $21.9 billion. Farmer 
Cooperative Service, U.S. Dep't of Agriculture, Statistics of Farmer Cooperatives 
1966-67, at 10 (1969); see Int. Rev. Service, Pub. No. 386, Statistics of Income 1963: 
Farmers’ Cooperative Income Tax Returns 5 (1966) (95% of cooperatives had combined total 
assets of approximately $6 billion).

“Because cooperatives engaged in processing and manufacturing purchase raw materials from 
their patrons to resell as finished products to the general public, they normally are classified as 
marketing cooperatives. Manufacturing cooperatives that produce goods for sale to their patrons, 
however, are classified as purchasing cooperatives. An example is a cooperative manufacturing 
fertilizer for its patrons.

Cooperative spokesmen maintain that the earnings of 
cooperatives—their “net margins”—belong to their patrons and 
cannot constitutionally be treated as the taxable income of the 
cooperatives.12 This contention has caused considerable confusion and 
has prevented Congress from confronting the issue of whether, simply 
as a policy matter, cooperative income should be granted a special 
exemption. Accordingly, the argument that cooperatives have no 
income should be analyzed from the standpoint both of its consistency 
with basic federal income tax principles and the constitutionality of 
legislation specifically designed to tax cooperative net margins.

Background of Cooperatives

Cooperatives generally are of two types—purchasing or marketing. 
Some, however, engage in both activities: purchasing goods for their 
patrons and marketing their patrons’ produce. The most common 
today are farmers’ cooperatives,13 although urban consumer 
cooperatives, retailer-owned wholesale cooperatives, and manufacturing 
or processing cooperatives are also fairly numerous.14 Even among 
cooperatives engaging in similar activities there exists considerable 
variation in operating and structural details. To be classified as a 
cooperative under federal tax law, however, an organization must be
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obligated by its articles of incorporation or bylaws to distribute or 
allocate its earnings to its member-patrons in proportion to the 
business done with them.15 In addition, certain other organizational and 
operational features are typical, although not universal, among 
cooperatives:16 (1) They are organized with capital stock held by their 
members or are nonstock membership associations the assets of which 
are held jointly by the members; (2) each individual member is limited 
to a single vote; (3) they are formally incorporated under either state 
general incorporation laws or special cooperative corporation statutes; 
<4) they pay the major portion of a patronage dividend to their 
members in the form of a nontransferable paper allocation, which earns 
no interest and which is redeemable only in the discretion of the 
cooperative's board of directors; and (5) members own stock, or other 
instruments evidencing an equity interest,17 in amounts roughly 
proportional to patronage.

"See Treas. Reg. 1.1388-1(a) (1963). The earnings distributable in proportion to patronage, 
which are commonly denominated "patronage dividends,” are determined only after payment of 
dividends on capital stock, additions to reserves, and such other items as expenditures for 
educating the general public on the benefits of the cooperative method of doing business. Many 
cooperatives, including all exempt cooperatives, give patronage dividends to nonmember patrons 
on the same basis as they are distributed to member patrons.

“numerous cooperatives are patterned after the Department of Agriculture’s suggested 
format Farmer Cooperative Service, U.S. Department of Agriculture, Educational 
Circular 19. Sample Legal Documents for New Cooperatives (1965) [hereinafter cited as 
Circular 19], It appears that this circular has been of considerable organizational help to 
cooperatives. It is now in the process of revision and should have an even greater impact in the 
future.

Such other equity-type instruments result from paper allocations of cooperative earnings and 
bear a variety of designations, the most common of which are revolving fund certificates and 
retain certificates. Although the distinction is not always followed, "revolving fund certificate” 
refers to a written allocation of net earnings made at the end of a fiscal year, while a "retain 
certificate' covers paper issued at the time of the transaction between a cooperative and its 
patron, the amount not being computed by reference to the cooperative’s net earnings.

“Ch. 463, § 11 (a) (Eleventh), 39 Stat. 767.
“Ch. 136, § 231(11), 42 Stat. 253.

FEDERAL INCOME TAX TREATMENT

Historical Development. The first statutory language
specifically directed at the issue of taxing cooperatives was contained 
in the Revenue Act of 1916, which provided that a farmers’ association 
organized and operated as a sales agent for its members would be 
exempted from the income tax.18 Section 231(11) of the Revenue Act 
of 1921 broadened this exemption to include farmers’ associations 
“organized and operated as purchasing agents for . . . [their] 
members.”19 The exemption was then modified by the Revenue Act of 
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1926, which deleted the agency language and inserted a requirement 
that the business be “organized and operated on a cooperative basis.”20 
A basic requirement under all three Acts was that, with respect to the 
distribution of patronage dividends, nonmember patrons be treated the 
same as member patrons.

“Ch. 27, § 231(12), 44 Stat. 40. This provision has continued substantially unmodified up to 
the present time. See Revenue Act of 1932, ch. 209, § 103(12), 47 Stat. 169, 193-94; Revenue 
Act of 1934, ch. 277, § 101(12), 48 Stat. 680, 701; Int. Rev. Code of 1939, ch. I, § 101(12), 53 
Stat. 1, 33-34; Int. Rev. Code of 1954 § 521(b).

2,E.g„ I.T. 1566, 11-1 Cum. Bull. 85 (1923) (deduction); I.T. 1499, 1-2 Cum. Bull. 189 (1922) 
(deduction); G.C.M. 17,895, 1937-1 Cum. Bull. 56 (exclusion). The basis of this position is 
obscure and has been questioned by the Treasury Department itself. See Staffs of the Treasure 
& the Joint Comm, on Internal Revenue Taxation, The Power of Congress to Tax 
Cooperatives on Net Margins, pt. 3, at 1-2 (Apr. 1951) [hereinafter cited as Power of 
Congress to Tax Cooperatives), reprinted in 1961 Hearings, supra note 12, at 2212; Hearings 
on the lax Treatment of Earnings of Cooperatives Before the House Comm, on Ways and 
Means, 86th Cong., 2d Sess. 14 (1960) (statement of Jay W. Glassman, Assistant to the 
Secretary, Dep’t of Treasury) [hereinafter cited as I960 Hearings].

«G.C.M. 17.895, 1937-CCum. Bull. 56.
«G.C.M. 12,393, XI1-2 Cum. Bull. 398 (1933).
uE.g., Fruit Growers’ Supply Co. v. Commissioner, 56 F.2d 90 (9th Cir. 1932) (profits from 

nonmember business); Pomeroy Cooperative Grain Co., 31 T.C. 674 (1958), rev'd on other 
grounds, 288 1 2d 326 (8th Cir. 1961) (profits from nonmember business); Farmers’ Union Co
operative Elevator Ass’n, 4 CCH Tax Ct. Mem. 490 (1945) (preexisting obligation); Peoples Gin 
Co., 41 B.T.A. 343 (1940), affd, 118 F.2d 72 (5th Cir. 1941) (preexisting obligation). For a 
comprehensive description of the administrative and judicial treatment of cooperative patronage 
dividends up to 1949, see Farmers Cooperative Co. v. Birmingham, 86 F. Supp. 201, 212-37 
(N.D. Iowa 1949).

«The paper allocation might range in form from an interest-bearing note to simply a credit

The tax treatment of nonexempt cooperatives was not dealt with 
expressly by any of the Revenue Acts; however, the Treasury 
Department early established a policy of permitting such nonexempt 
cooperatives to deduct or exclude patronage dividends from their 
taxable income.21 In effectuating this policy, the Treasury Department 
adopted two requirements for deductibility: (1) The patronage 
dividends were required to be paid or allocated pursuant to a 
preexisting obligation of the cooperative;22 and (2) they could not 
include profits realized from transactions with other patrons to whom 
equal amounts were not paid.23 The courts accepted both requirements, 
and any failure to comply with them resulted in the denial of 
deductions for such dividends.24

Because the Treasury thus conceded the crucial issue of patronage 
dividend deductibility, the major struggle prior to 1951 involved 
questions of procedure and form. The Treasury permitted cooperatives 
to deduct amounts represented by paper allocations, but required 
written evidence of the allocation to be distributed to the patron.25 
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Although some courts accepted this additional requirement, others 
rejected it and accorded tax immunity whenever a preexisting 
obligation was present.

In 1951, however, the 1939 Code was amended26 to provide that an 
organization satisfying the requirements for exemption as a farmers’ 
cooperative would nevertheless be subject to the general corporate tax, 
but would be entitled to deduct from its income amounts paid as 
dividends upon capital stock27 and amounts allocated to patrons from 
nonpatronage income sources.28 The amendment also provided that 
exempt and nonexempt cooperatives should be afforded equal 
treatment with respect to patronage dividends.29 Furthermore, by 
requiring written notices of allocations,30 the 1951 amendment resolved 
the controversy over payment of noncash patronage dividends by 
exempt cooperatives. The Treasury Department subsequently applied 
this rule to nonexempt cooperatives.31

on the cooperative’s books. See Farmers Cooperative Co. v. Birmingham, 86 F. Supp. 201, 236 
(N.D. Iowa 1949).

•‘Revenue Act of 1951, ch. 521, § 314(a)(2), 65 Stat. 492, adding § 101 (12)(B) to Int. Rev. 
Code of 1939.

27Revenue Act of 1951, ch. 521, § 314(a)(2)(B)(i), 65 Stat. 492. Exemption also requires that 
dividends on capital stock do not exceed the legal rate of interest in the state of incorporation, 
or 8^ of the amount received by the cooperative as consideration for the stock, whichever is 
greater. Int. Rev. Code of 1954 § 521(b).

“Revenue Act of 1951, ch. 521, § 314(a)(2)(B)(ii), 65 Stat. 492. Nonpatronage income 
includes return on investments, rents, and any income derived from business done for the federal 
government or its agencies, such as the Commodity Credit Corporation.

*id. This section represents the only direct statutory authority for the deduction of patronage 
dividends from the income of nonexempt cooperatives prior to the enactment of subchapter T in 
1962, and it does so only by implying that the then existing administrative practice of the Treasury 
Department would be continued.

*See id.-, Rev. Rul. 54-10, 1954-1 Cum. Bull. 24; T.D. 6014, 1953-1 Cum. Bull. HO, 112.
11 Rev. Rul. 57-59, 1957-1 Cum. Bull. 24.
”S. Rep. No. 781, 82d Cong., 1st Sess. 21 (1951).
nSee. eg., Rev. Rul. 54-10, 1954-1 Cum. Bull. 24; T.D. 6014, 1953-1 Cum. Bull. HO, 117-

18.
uSee notes 79-82 infra and accompanying text.

On the other hand, the legislative history of the 1951 amendment 
stimulated new controversy. The Senate Report accompanying the bill 
indicated that the amendment was intended to insure that “all earnings 
or net margins of cooperatives [would] be taxable either to the 
cooperative, its patrons or its stockholders.”32 Thereupon, the Treasury 
Department embarked upon a campaign to require the patron
recipients of written allocations to report them as income.33 When, 
however, the written allocations were found to have no fair market 
value,34 * the Treasury’s attempt to tax them was unsuccessful. In a series 
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of court decisions,35 culminating in Long Poultry Farms, Inc. v. 
Commissioner,™ it was held that such certificates were of contingent 
value only and therefore the recipient could not be considered to have 
received income. Since the cooperatives still were deducting the face 
amounts of these certificates as patronage dividends,* 37 the consequence 
was complete tax immunity at both the cooperative and patron levels.

3iSee. e.g., Commissioner v. Carpenter, 219 F.2d 635 (5th Cir. 1955); Caswell's Estate v. 
Commissioner, 211 F.2d 693 (9th Cir. 1954).

M249 F.2d 726 (4th Cir. 1957); see T.D. 6429, 1959-2 Cum. Bull. 452; T.D. 6428, 1959-2 
Cum. Bull. 26.

37 See. e.g., Farmers Coop. Co. v. Commissioner, 288 F.2d 315 (Sth Cir. 1961); Pomeroy Coop. 
Grain Co., 31 T.C. 674 (1958), rev'd on other grounds, 288 F.2d 326 (8th Cir. 1961).

“Int. Rev. Code of 1954 §§ 1381-88.
3tSee H R Rep. No. 1447, 87th Cong., 2d Sess. 78-79 (1962); S. Rep. No. 1881, 87th Cong.. 

2d Sess. 111-12 (1962). The Code provides one exception to this rule: A consumer cooperative 
may deduct patronage dividends, and the patron receiving such dividends is not required to include 
them in his income if attributable to sales of personal, living, or family items. Int. Rev. Code 
of 1954 § 1385(b)(2).

‘“Although the term “deduction” is used in both the regulations and the Code, the regulations 
make clear that Congress did not intend to decide as a matter of general tax theory that such 
payments more properly are classified deductions than exclusions. Treas. Reg. § I.l382-I(a) 
(1963); see Int. Rev. Code of 1954 § 1382(b). For simplicity this article likewise will refer to 
the reduction in income solely as a deduction.

“Because subchapter T covers both exempt and nonexempt cooperatives, it has the incidental 
effect of providing the first specific statutory authorization for the deduction of patronage 
dividends by nonexempt cooperatives. See note 29 supra.

"Int. Rev. Code of 1954 §§ 1382(b), 1388(a); Treas. Reg. § 1.1388-1 (a)(2) (1963).

Present Tax Treatment—Subchapter T. The Congress in 1962
responded to the Long Poultry line of cases by enacting subchapter T 
of the Code,38 which was designed to insure that at least one tax is paid 
on cooperative earnings.39 Although subchapter T removes the loophole 
created by Long Poultry, it maintains the preexisting practice of 
permitting cooperative corporations to distribute—or retain by 
allocating—their earnings to patron-owners free of the corporate 
income tax.

Essentially, subchapter T provides for the deduction of patronage 
dividends from a cooperative’s gross income,40 defining the term 
“patronage dividend'’ in substantially the same manner as did prior 
administrative regulations and case law.41 To be a deductible dividend, 
the distribution must be based on the quantity or value of business done 
with or for the patron, and the obligation to pay the dividend must 
have existed prior to the cooperative’s receipt of the earnings being 
distributed. Moreover, the dividend cannot be attributable to profits 
from business done with other patrons to whom equal patronage 
dividends are not distributed, nor can it be from nonpatronage 
income.42
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Besides permitting deduction of patronage dividends paid in cash, 
subchapter T allows cooperatives to deduct the face value of paper 
allocations of cooperative earnings, and although certain requirements 
must be met, the absence of a fair market value is of no consequence.43 
For such allocations to be deductible by the cooperative and thereby 
taxable to the recipient, the patron must receive at least 20 percent of 
the face value of the total patronage dividend in cash or by “qualified 
check. ’44 Moreover, the patron receiving such a written notice of 
allocation either must be given the right to redeem it in cash within 90 
days45 or have consented to take it into account as a cash equivalent 
of income in the manner provided by the statute.46

“See Treas. Reg. § 1.1382-2(b) (1963).
“1st Rev. Code of 1954 § 1388(c)(1).
“/</. § 1388(c)(1)(A).
"Id. § 1388(c)(1)(B). This consent of the patron may be given in three ways: (1) by a writing; 

C) by endorsing and cashing a “qualified check” paid as part of a patronage dividend stating 
on its face that such endorsement constitutes a consent for the patron to take the entire face 
amount of the dividend into account; or most importantly, (3) by obtaining or retaining 
membership in a cooperative which has adopted a bylaw after Oct. 16, 1962, providing that 
membership in the organization constitutes such consent. Id. §§ 1388(c)(2), (4); Treas. 
Reg § 1.1388-1 (c)(3) (1963). In the event a written notice of allocation does not meet these 
requirements, it is deductible only in the year it is redeemed for cash. Int. Rev. Code of 
1954 §§ 1382(b)(2), 1388(d).

,:Im Rev. Code of 1954 § 1382(b)(3).
"Id. §§ 1388(f)-(h).
“Exempt cooperatives are certain types of farmers' cooperatives. Id. § 521. The primary 

requirement for exemption is that, with respect to the distribution of patronage dividends, 
nonmember-patrons receive the same treatment as member-patrons. Treas. Reg. § 1.521 -1 (a)( 1) 
(1965).

Furthermore, a special provision for marketing cooperatives was 
added in 1966, permitting such organizations to deduct from gross 
income that portion of a price paid the patron for his products in 
“qualified per-unit retain certificates.“47 In order for such a paper 
allocation to qualify for deduction, its amount must have been 
determined at the time the cooperative purchased the products without 
reference to the net earnings of the cooperative, and the patron must 
have consented to take the retain certificate into account for income 
lax purposes at its face value.48 There is no requirement that 20 percent 
of the retain certificate be paid in cash; consequently, a marketing 
cooperative using such certificates may retain 100 percent, rather than 
80 percent, of its total earnings if it can accurately predict what its 
earnings for the year will be.

Under another provision of the Code,49 exempt cooperatives are 
allowed two special deductions: (1) dividends paid on capital stock of 
up to eight percent of the amount received as consideration for the 
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stock, and (2) amounts allocated to patrons out of nonpatronage 
income by qualified written notices of allocation.50 Aside from thesq 
special deductions, all cooperatives falling within subchapter T ar-Jy 
subject to the same income tax rules.51

501 nt. Rev. Code of 1954 § 1382(c); see id. § 521(b)(2).
’’Certain types of cooperatives, such as mutual savings banks and mutual insurant: 

companies, are not within subchapter T, but are taxed by other portions of the Code. See Im 
Rev. Code of 1954 §§ 591-95, 801-43. Others, such as credit unions, are tax-exemp: 
Id. § 50l(c)(14). In addition, rural electric and telephone cooperatives are not covered?; 
subchapter T. Id. § 1381(a)(2)(C).

“The staffs of the Treasury and the Joint Committee on Internal Revenue Taxation stated;t 
1951:

The most obvious proof that the cooperatives are corporate entities is the fact that 
in most cases they are organized under corporate charters granted to them by the 
various States. In some cases they are organized under the States’ regular incorporation 
statutes. In many States there are special statutes for the incorporation of cooperatives. 

Power of Congress to Tax Cooperative^, supra note 21, pt. 3, at 1, reprinted in M 
Hearings, supra note 12, at 1211-12.

“Treas. Reg. § 301.7701-2 (h) (1965); T.D. 6797, 1965-1 Cum. Bull. 553. This a me nd me; 
was added to the “Kintner Regulations,” which already attempted to deny corporate status.a 
defined by § 7701(a)(3), to most unincorporated professional associations.

Net Margins as Cooperative Income

Both administrative practice and case law before 1962 and presen ; 
subchapter T provisions represent sharp departures from thci? 
fundamental principles of corporate income taxation. The cooperative ■; 
patron relationship is basically the same as the corporation-stockholdei 
relationship. Moreover, a cooperative’s business activities produce 
income which, according to basic tax principles, should be subjected tc 
normal corporate income tax before distribution to the owners of the 
cooperative. The cooperative is the earning party, and to allow it io 
distribute its income tax-free to its patron-owners as patronage 
dividends violates the basic tax precept of imposing tax on the earning 
party.

COOPERATIVES AS TAXABLE CORPORATIONS

Most cooperatives are formally incorporated under their respective 
state laws.52 The importance of formal incorporation as a touchstone 
for imposing corporate tax liability is illustrated by the judicial 
reception given the Treasury’s attempt to deal with a situation in which 
the purpose of incorporation was to obtain tax advantages. In 1965 the 
Treasury amended its regulations to provide that despite formal 
incorporation, “professional service organizations’’ generally would be 
treated as partnerships for tax purposes.53 In a series of district and
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rcuit court decisions,54 however, the 1965 amendments were declared

—?, O’Neill v. United States, 410 F.2d 888 (6th Cir. 1969); United States v. Empey, 406
d '' • 10th Cir. 1969); Wallace v. United States, 294 F. Supp. 1225 (E.D. Ark. 1968); Holder 

r: United States. 289 F. Supp. 160 (N.D. Ga. 1968), affd, 69-2 U.S. Tax Cas. H 9606 (5th Cir.

“The Treasury Department recently acquiesced in these decisions. T.l.R. No. 1019, 7 CCH 
>9 Stand Fed. Tax Rep. U 6867, at 71,625 (Aug. 8, 1969). Thus, the incorporation of 
Sessional service organizations now will be recognized for tax purposes in most cases, and 
sumably the regulation will be changed.
“I nited Slates v. Empey, 406 F.2d 157, 170 (10th Cir. 1969).

"Power oe Congress to Tax Cooperatives, supra note 21, pt. 3, at 1, reprinted in 1961 
tarings supra note 12. at 2212; see Int. Rev. Code of 1954 § 7701(a)(3).

“296 U.S. 344, 356-60 (1935).
<"Trias. Reg. § 301.7701-2(a) (I960).

'The business may consist of marketing or processing its member-patrons’ produce and selling 
>n the open market, or purchasing supplies or consumer goods on the open market and reselling 

? m to its member-patrons.

- valid.55 Thus, the language of section 7701(a)(2), which defines 
irtnerships to include “other unincorporated organization[s],” was 
•Id to imply a legislative determination that the term “partnership” 
lould not include an incorporated association as long as the 
irporation is operated in good faith under state law.56 It seems clear 

, at a formally incorporated cooperative is similarly a corporation 
... lder the federal tax laws.
J Moreover, even if cooperatives are not formally incorporated, 

he\ are treated as corporations for Federal tax purposes, since the 
finition of a corporation in . . . the Internal Revenue Code includes 

i association.“57 Following the guidelines laid down by the Supreme 
□url in Morrissey v. Commissioner,58 the Treasury regulations under 
ction ”01 (a)(3) describe the characteristics which must be examined 
determine whether an association is taxable as a corporation to i'-’ • •elude: (1) associates; (2) an objective to carry on a business and 

•‘vide the gains; (3) continuity of life; (4) centralization of 
anagement; (5) liability for corporate debts limited to corporate 
operty; and (6) free transferability of interest.59 The regulations also 
ite that the presence of all of these characteristics is not necessary 

ft- r an association to be deemed a corporation; the basic test is whether
.uch organization has more corporate characteristics than non

ft rporate characteristics.”60 *
. - Applying these criteria to a typical unincorporated cooperative 
2 veals that it is an “association" taxable as a corporation. The 

■ ember-patrons of the cooperative are associates, and the objective of 
> c cooperative is to carry on a business, dividing the gains among its 
g ember-patronsSince the death of a member-patron does not result 
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in the cooperative’s dissolution, it enjoys continuity of life. 
Furthermore, a cooperative is centrally managed by a supervisory 
board of directors, it cannot be bound by the acts of its members,62 and 
the liability for cooperative debts ordinarily is limited to its assets.63 
Free transferability of interests, however, does not exist in most 
cooperatives, because stock ownership, membership rights, or revolving 
fund credits are transferable only with the consent of the board of 
directors.64 Nevertheless, since the typical cooperative membership 
association exhibits more corporate than noncorporate traits,65 it would 
be classified as a corporation under both the regulations66 and Supreme 
Court guidelines.67 Indeed, it appears that the contrary assertion has 
never seriously been made.68

62The model bylaws contained in Circular 19 provide that the board of directors has 
“supervision and control of the business.’’ Circular 19, supra note 16, at 14 (bylaws, art. 
V, § 1).

63 Eg-, K.y. Rev. Stat. § 272.190(3) (1962); N.Y. Coop. Corp. Law § 47 (McKinney 1951), 
as amended, (Supp. 1967); Pa. Stat. Ann. tit. 15, § 12117 (Supp. 1968). Contra, Lewis v. 
Monmouth County Farmers’ Co’op Ass’n, 105 N.J. Eq. 257, 147 A. 550 (Ct. Ch. 1929).

64“No assignment or transfer of any revolving fund shall be binding on this association 
without the consent of the board of directors nor until it shall have been entered in the books of 
this association.’’Circular 19, at 19 (bylaws, art. XI, § 5).

65lt is possible, of course, for a cooperative to resemble more closely another type of business 
organization. If its operations and structure are more similar to those, for example, of a 
partnership or trust than a corporation, it should be entitled to such a classification. On the other 
hand, if a cooperative is organized and run so as to be deemed a corporation, it must accept the 
concomitant tax disadvantages. See Moline Properties, Inc. v. Commissioner, 319 U.S. 436,439 
(1943).

In a few cases corporations have been able to escape taxation on the theory that they are mere 
“dummies” or “conduits” through which income is funneled to their owners. Such cases 
generally have involved a situation in which the corporation acted as a simple device for holding 
income-producing property. See, e.g., Jackson v. Commissioner, 233 F.2d 289, 291 (2d Cir. 1956); 
Paymer v. Commissioner, 150 F.2d 334, 337 (2d Cir. 1945); 112 West 59th Street Corp. v. 
Helvering, 68 F.2d 397, 398 (D.C. Cir. 1933).

Although cooperatives also have claimed to be mere conduits through which funds are 
transmitted to their patrons, the nature of their operations does not support application of the 
“conduit” theory. Cooperatives buy and sell goods, hold title to their assets, have active boards 
of directors who determine what portion of the cooperatives’ earnings should be distributed to 
the patrons and what portion should be retained for working capital or future expansion, hire 
and fire employees, and in general operate like normal business corporations. Since the 
incorporation of a cooperative “is followed by the carrying on of business by the corporation, 
the corporation remains a separate taxable entity.” Moline Properties, Inc., supra at 439.

"’Since unincorporated cooperatives normally are organized not as business trusts but as 
membership associations, the issue under § 7701(a)(3) is whether they more closely resemble 
corporations than partnerships. In distinguishing partnerships from associations taxable as 
corporations, the regulations focus on the last four of the Treasury’s six criteria to determine 
whether there is a preponderance of corporate characteristics. Treas. Reg. 301.7701-2(a)(2) (1960); 
see text accompanying notes 58-60 supra. Since three of the last four tests fall on the corporate 
side of the ledger, a cooperative association would be treated as a corporation under the 
regulations.

*’Morrissey v. Commissioner, 296 U.S. 344, 356-60 (1935).
So far as is known there has been no instance in the history of Federal taxation
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Virtually all recipients of patronage dividends own a proprietary 
interest in the cooperative. This ownership interest may be evidenced 
by a variety of documents, including stock, membership, and revolving 
fund certificates. It is clear that the ownership of any of these 
documents makes the owner a stockholder of the cooperative under 
federal tax law.

In cooperatives having capital stock, the patron-stockholders have 
both dividend and voting rights. The cooperatives can normally pay 
dividends up to eight percent of the consideration paid for the 
stock.89 and each stockholder is entitled to a single vote.* 70 In fact, the 
stockholders jointly are the only persons entitled to vote on cooperative 
affairs.71 Moreover, since the stockholders of many cooperatives are 
entitled to receive the residue of cooperative assets upon liquidation, 
they also own an interest in asset appreciation. Even when stockholders 
are not entitled to the residue, after all cooperative debts are paid, they 
have a right to receive the par value of their stock before payment 
to any holders of revolving fund certificates.72 A patron holding capital 
slock, therefore, should not be heard to deny his status as a stock
holder.73

since . . 1909 where a cooperative association, other than one which has been 
specifically exempted from tax, has contended that it should not file tax returns as a 
<urporation. ... It should also be noted that Congress for many years has considered 
cooperatives as corporations, since, in exempting certain farm cooperatives from tax, 
it has exempted them from the corporate tax.

Piiwfr of Congress to Tax Cooperatives, supra note 21, pt. 3, at 1, reprinted in 1961 
Hearings, supra note 12, at 2212.

“1st Re\ Code of 1954 § 521(b)(2). To be more precise, an exempt cooperative can pay 
up to 8' of the consideration for the stock or the legal rate of interest, whichever is greater. In 
addition, depending on the state law, some nonexempt cooperatives may be able to pay more than 
this amount.

•S<. eg N.Y. Coop. Corp. Law §§ 44-46 (McKinney 1951), as amended. (Supp. 1967); 
Pa Stat \nn tit. 15, § 12114 (Supp. 1968). “The common law rule as to nonstock 
-"rporations is that each member is entitled to one vote; that is, voting is per capita. The rule 
«as also applied to stock corporations, in the absence of controlling provision otherwise.” R. 
Bxker a Cary. Cases and Materials on Corporations 180 (3d ed. 1959).

'Some cooperatives issue preferred stock, which can be held by nonmembers but does not 
entitle the holder to vote. Circular 19 provides that preferred stock “shall carry no voting rights” 
and mas be entitled to “[njoncumulative dividends of not to exceed six percent (6%) per annum.” 
Circular 19. supra note 16, at 10 (articles of incorporation, art. VII, § 3).

'Circular 19 provides that after discharge of cooperative debts:
Holders of shares of preferred stock shall first be paid, and shall be limited to, the par 
saluc of their preferred shares, plus any dividends declared thereon and unpaid. Holders 
of shares of common stock shall next be paid, and shall be limited to, the par value of 
their common shares. Holders of credits in the revolving fund shall then be paid the 
amount of their credits in said fund. The remainder of such property shall be distributed 
among the patrons who patronize this association during the five (5) fiscal years 
immediately preceding dissolution on the basis of their respective patronage as shown 
by the records of this association.

Id at 20 (bylaws, art. XII).
' \ cooperative's preferred stock has been treated as corporate stock for purposes of the 

Code's reorganization provisions. See Rev. Rul. 68-22, 1968-1 Cum. Bull. 142.
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In cooperatives not funded with capital stock, the members are still 
joint owners of the organization.74 As in cooperatives that issue capital 
stock, each patron holding a membership certificate has one vote on 
cooperative affairs;75 furthermore, the members usually have the right 
to receive the residue of corporate assets upon dissolution.76 If 
membership certificates do not confer a right to the entire residue of 
cooperative assets upon liquidation, then after payment of debts, the 
members have a right to be repaid the cost of their membership prior 
to distribution of assets to the membership on the basis of patronage.77 
Accordingly, a patron holding a membership certificate also cannot 
deny his status as a stockholder.78

74Since amounts due a nonmember often are applied first to the purchase of a membership 
interest, such a person becomes a member shortly after becoming eligible for membership. 
Similarly, in the case of a cooperative having capital stock, a nonstockholder frequently becomes 
a capital stockholder when he is eligible for membership, since amounts due him are applied first 
to the purchase of a stock interest. See. e.g., Circular 19, at 17-18 (bylaws, art. X, § 2(b)).

™See note 70 supra.
nE.g., United Grocers, Ltd. v. United States, 308 F.2d 634, 639 (9th Cir. 1962); N.Y. Coop. 

Corp. Law § 17 (McKinney 1951), as amended, (Supp. 1967).
11 See Circular 19, at 20 (bylaws, art. XII).
78Members of a cooperative taxable as a corporation are the equivalent of stockholders in an 

incorporated cooperative. See 1st. Rev. Code of 1954 §§ 7701(a)(7) (stock includes shares in 
an association), 7701(a)(8) (shareholder includes member of association taxable as a corporation). 
See also United Grocers, Ltd. v. United States, 186 F. Supp. 724, 732 (N.D. Cal. 1960), affd. 
308 F.2d 634 (9th Cir. 1962) (membership certificate in a cooperative treated as equivalent to 
stock).

To be distinguished are membership cards issued by some discount department stores. Beyond 
the right to patronize the store, membership rights exist in form only; card holders are not 
informed of their membership rights, cannot vote, cannot share in profits, can have their 
membership revoked without cause, and can obtain a refund of their small membership fee upon 
withdrawal only in the discretion of the board of directors. Affiliated Gov’t Employees’ Distrib. 
Co. v. Commissioner, 322 F.2d 872, 877 (9th Cir. 1963), cert, denied. 376 U.S. 950 (1964).

7*Treas. Reg. I. !382-3(b) (1963). In one interpretation, the Treasury ruled as follows:
It seems manifest . . . that the amounts credited to the members as “deferred 
patronage dividends” and allocated to the revolving fund represent contributions to the 
working capital of the corporation rather than an indebtedness of such corporation, 
fhe members thus credited are entitled to receive the amount of such credit only at 
retirement, upon call by the corporation prior to liquidation, or upon liquidation if the 
assets of the corporation are sufficient to pay off such credits after paying off prior 
claims. Such credits do not mature during the life of the organization, do not bear 
interest, and are made subordinate to the claims of preferred stockholders. The holders

Upon acquisition of revolving fund certificates or other written 
allocations, even a patron who does not hold capital stock or a 
membership certificate becomes a stockholder. The regulations 
specifically provide that “the term ‘capital stock’ includes . . . any 
other form of capital represented by capital retain certificates, 
revolving fund certificates, letters of advice, or other evidence of a 
proprietary interest in a cooperative association.“79 Those cases 
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distinguishing between an equity interest and a creditor-debtor 
relationship also support the position that a patron who holds revolving 
fund certificates or other written allocations has an equity interest in 
the cooperative. Although “[t]here is no one characteristic . . . which 
;an be said to be decisive in the determination of whether obligations 
are risk investments ... or debts,"80 the courts have developed various 
tests to distinguish debt from equity. One of the most basic of these is 
that an existing debt creates in a business enterprise “an existing 
unconditional and legally enforceable obligation to pay."81 Applying 
this test, the patron of a cooperative does not own a debt interest, since 
.ase lav. indicates he ordinarily has no enforceable right to be paid 
until the board of directors decides to redeem patronage dividends.82

jch credits divide accumulated earnings of the corporation after payment of 
rrc’crred and common stock plus accrued dividends thereon. The holders are thus made 
2 - rd class of shareholders in the corporation.
< v 1938-2 Cum Bull. 127, 129. The Treasury Department also has held that the issuance 

.’.ng und credits by a cooperative in exchange for its outstanding capital stock constituted 
lavnx recapitalization because the “exchange represented a mere change in the form of the 

r prietary interest in the company held by its shareholders.” Rev. Rul. 69-216, 1969 Int. Rev. 
Kll No. 18, at 8.

■J hn Kelley Co. v. Commissioner, 326 U.S. 521, 530 (1946).
’ T imlmson v. 1661 Corp., 377 F.2d 291, 295 (5th Cir. 1967). Section 166 provides for the 

educt n of nad debts, and the regulations thereunder state that a “bona fide debt is a debt which
• " a debtor-creditor relationship based upon a valid and enforceable obligation to pay a
iud ' determinable sum of money.” Treas. Reg. 1.166-1 (c) (1959).

“Vt eg. Long Poultry Farms, Inc. v. Commissioner, 249 F.2d 726, 729 (4th Cir. 1957); 
>untam City Co-op. Creamery Ass’n v. Commissioner, 172 F.2d 666, 667 (7th Cir. 1949); 
u-ers Grain Dealers Ass'n v. Commissioner, 116 F. Supp. 685, 688 (D. Iowa 1953).

The legal obligation of a cooperative to allocale should not be confused with an enforceable 
" gallon to pa\ The case law refers to the obligation of the cooperative “to pay” in this 
unner * *’[T]hc allocation must have been made pursuant to a pre-existing legal obligation 

Pomeroy Cooperative Grain Co., 31 T.C. 674, 686 (1958), rev'd on other grounds, 288 
2d -26 (8th Cir 1961) (emphasis added). The obligation to allocate is satisfied by distribution 
revolving fund certificates. Even when the obligation requires the cooperative to “pay” net 

nargins to patrons, the cooperative can satisfy that obligation by requiring patrons to invest in 
-<• cooperative a certain portion of the amounts due him.>S?e Circular 19, at 17 (bylaws, art. 
< § Kb)).

Subchapter T is consistent with this analysis. It requires that the “amount paid” must be 
'ursuant to a preexisting obligation, and “paid” is defined to include the distribution of qualified 
«per allocations. 1st. Rev. Code of 1954 §§ 1388(a)(2), (e)(2). Once an allocation is made, 

er. subchapter T imposes no enforceable obligation to retire it. Accordingly, the “debt” 
^presented by a written notice of allocation is not “an existing unconditional and legally 
nloraable obligation to pay,” and thus fails to satisfy the basic test of indebtedness. Tomlinson 

1661 Corp.. 377 F.2d 291, 295 (5th Cir. 1967).

Other factors and circumstances considered by the courts in 
distinguishing debt from equity include: (1) Existence of interest 
payment provisions; (2) undercapitalization; (3) advancement of funds 
in proportion to stockholdings; (4) dependency of repayment upon 
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business success; (5) reasonable expectation of repayment on a fixed 
date; (6) subordination to other corporate obligations; (7) likelihood of 
third party loans under the same conditions; and (8) security for the 
payment of the obligation.83 Under these tests also it is plain that 
revolving fund certificates allocated by cooperatives to patrons are 
equity rather than debt interests.84 Furthermore, the only case squarely 
on point held that cooperative revolving fund certificates are equity 
investments. The “retain certificates . . . were not the debts of [the] 
. . . corporations, but represented risk, or ownership capital invested 
in them by the members.”85 Persons holding such cooperative 
allocations, therefore, are the equivalent of corporate stockholders.

aSee J.S. Biritz Constr. Co. v. Commissioner, 387 E.2d 451,457 (8th Cir. 1967); Zimmerman 
v. United States, 318 F.2d 611 (9th Cir. 1963); cf. Caplin, The Caloric Count of a Thin 
Incorporation, N.Y.U. 17th Inst, on Fed. Tax. 771 (1959).

wFirst, revolving fund certificates generally do not earn interest. For example. Circular 19 
provides that “[n]o dividend, interest, or any other income shall be declared or paid on account 
of any net credits in the revolving fund.” Circular 19, at 19, (bylaws, art. XI. § 3). Second, 
in many cooperatives the ratio of revolving fund certificates to capital stock is high; therefore, 
significant undercapitalization would result if the certificates were treated as debt. Third, the 
number of revolving fund certificates outstanding is roughly proportional to the holdings of stock 
See notes 131-32 intra and accompanying text. Fourth, since revolving fund certificates commonl} 
are cancellable by the cooperative to offset losses, they are dependent on the success of business 
operations. See Home Builders Shipping Ass'n, 8 B.T.A. 903 (1927); Circular 19. al 18, 
(bylaws, art. X. § 2(b)). Fifth, such certificates typically have no fixed date of repayment; thus, 
the expectation of repayment in many cases is questionable. See Circular 19, at 19 (bylaws, art. 
XI, § 4). Sixth, revolving fund certificates invariably are subordinated to ail other cooperative 
debts and often are subordinated even to stock. See id. at 19-20 (bylaws, art. XII). Seventh, such 
certificates usually are not redeemed for nine or 10 years. See I960 Hearings, supra note 21. at 
7. Given this fact, along with the absence of interest provisions and the uncertainty of eventual 
repayment, a third party would be very unlikely to make a loan under the same circumstances. 
Finally, revolving fund certificates typically are unsecured. See Circular 19, at 19-20 (bylaws, 
art. XII).

Mi Pasco Packing Ass’n v. United States, 57-2 U.S. Tax Cas. H 9849 (S.D. Fla. 1957). In 
another case, the court characterized revolving fund credits as risk capital; however, no party to 
the case had contended otherwise. Tomlinson v. Massey, 308 F.2d 168, 174 (5th Cir. 1962). In 
Greenvine Corp . the Tax Court discussed whether certain cooperative revolving fund credits were 
stock or debt, but declined to resolve the issue, since it was not necessary to do so to decide the case. 
40 T.C. 926, 931 (1963).

The only instances in which patronage dividends could be paid by 
a cooperative to persons having no proprietary interest in it would be 
those where such dividends were paid to persons who did not already 
hold a share of stock, a membership certificate, or a revolving fund or 
other written allocation certificate. If such cases exist at all. their 
number is exceedingly small; for all practical purposes, cooperative 
corporations give patronage dividends exclusively to stockholders. This 
is a critical factor in determining the proper characterization of such 
distributions.
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cooperative business activities and the production of 
INCOME

Cooperatives are corporate entities which perform a variety of 
customary business functions, such as distribution, wholesaling, 
manufacturing, and the like. These functions are carried out by the 
cooperatives' own employees, officers, and directors, utilizing the 
cooperatives' own assets.86 According to any standard, such activities 
create or augment wealth by adding to a given product’s value87 an 
.¿mount dependent on the functions performed by the cooperative. For 
example, the cooperative may purchase the grain of a farmer, then 
grade, sort, and store it, and later sell the grain on the open market; 
or as in many cases, the cooperative may process the grain into a 
different product. In either situation, the value of the product is 
increased, although in different amounts.

“Circular 19 provides that the cooperative is “the absolute owner“ of produce furnished by 
' patrons, furthermore, the cooperative's board of directors has “supervision and control of the 

business” of marketing and processing such produce. See Circular 19, at 4 (marketing 
agreement. r (6)). 14 (bylaws, art. V, § 1).

Whatever is done through combinations and arrangements of factors of 
production, all along the route from extraction of raw materials to sale of finished 
products (including marketing activities), adds to the value of the products. . . . Under 
competitive conditions the value added is fully used to reward the factors that have 
made the added value possible, including payment for the use of capital and a return 
for the assumption of risk. All this is just as true for the cooperatives as for other forms 
of enterprise.

H Pattersox. The Tax Exemption of Cooperatives 81 (2ded. 1961).

Furthermore, by augmenting wealth, income is produced. To 
illustrate, in 1965 the Farmers Union Grain Terminal Association 
GTA) purchased the Froedtert Malt Company, then considered the 

largest commercial malt producer in the world, for several million 
dollars. At the time, Froedtert operated like most businesses by 
purchasing its raw material, barley, from independent suppliers. It 
uould then process the barley into malt and sell it to the brewing, 
distilling, and food industries at a profit. Froedtert continued to carry 
on its malt business in the same manner after its acquisition by GTA, 
except that it was converted into a cooperative with GTA becoming its 
source of supply of barley. Since its earnings now could be transferred 
to its owner, GTA, as subchapter T patronage dividends instead of as 
dividends on stock, the change of ownership resulted in Froedtert’s 
ceasing to have taxable income from the production of malt. 
Nevertheless, the income-generating activity continued.

The point is obvious. Whether one looks at the simple distribution 
function of a marketing cooperative or at a more elaborate operation, 
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which includes a manufacturing or processing function, the cooperative 
is clearly creating income.88 Indeed, Congress already has recognized 
the income-producing nature of cooperative activities. Subchapter T of 
the Code, in subjecting cooperative income to the general corporate 
tax,89 defines a patronage dividend as “an amount paid ... by 
reference to the net earnings of the organization . . . .”90 It is this 
income which Congress appropriately could tax to the cooperative.

xxThe tax laws already deal with the problem of identifying income-producing activities in 
stiuations more difficult than that of cooperatives. In United States v. Cannelton Sewer Pipe Co., 
the corporate taxpayer, an integrated miner-manufacturer of burnt clay products, claimed 
percentage depletion based on its gross income from its “first ‘commercially marketable mineral 
product,”’ namely “sewer pipe and other vitrified articles.” 364 U.S. 76, 77 (1960). The Supreme 
Court held that the applicable statute contemplated the separation of the business into its mining 
and manufacturing components and granted percentage depletion only with regard to the gross 
income from the mining operations. Id. at 78.

If the business operations of a single entity can be broken down into their component parts 
in order to determine the income from a particular part for federal tax purposes, a similar division 
obviously can be made when the value is added by a separate corporate entity to determine the 
income of each. The distinction between income produced from processing farm produce and from 
growing it is virtually identical to that between income produced from processing raw materials 
and from their extraction.

m,Int. Rev. Code of 1954 § 1381(b).
"Id. § 1388(a)(3) (emphasis added).
*'A corporation may also attempt to avoid the double tax by not distributing its earnings, thus 

eliminating the imposition of a tax at the stockholder level. The accumulated earnings tax 
provisions of the Code, however, are aimed specifically at this device, and these provisions have 
been construed broadly to prevent unreasonable accumulations. Int. Rev. Code of 1954 §§ 531- 
37;.$w United States v. Donruss Co., 393 U.S. 297, 301 (1969).

*2.S'ec United States v. Joliet & C.R.R., 315 U.S. 44 (1942) (rental payments to lessor 
corporation's shareholders constitute taxable dividends).

"See. eg., Commissioner v. Court Holding Co., 324 U.S. 331 (1945) (sale of corporate assets 
subsequent to liquidation taxable to corporation); Williamson v. United States, 292 I .2d 524 (Ct. 
Cl. 1961) (accounts receivable distributed in liquidation taxable to corporation).

"See. eg.. Botany Worsted Mills v. United States, 278 U.S. 282 (1929) (excessive salaries to 
shareholder-officers); Potter Elec. Signal & Mfg. Co. v. Commissioner, 286 I .2d 200 (8th Cir. 
1961) (excessive rents).

COOPERATIVE OR PATRON INCOME

The existence of a separate income tax at the corporate level has 
led to many unsuccessful efforts by corporations to shift earnings to 
their stockholder-owners in order to avoid the tax imposed at the 
corporate level.91 Corporations have sought to escape tax by 
anticipatorily assigning their income to stockholders,92 by attempting 
to make it appear that their stockholders had earned income actually 
earned by the corporation,93 and by distributing income to stockholders 
in a form normally considered a deductible expense.94 In like manner, 
the distribution or allocation of patronage dividends pursuant to a 
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preexisting obligation is an attempt to shift income from the 
cooperative to its patron-owners. That cooperatives have been 
successful in using this tax avoidance device is largely due to the 
Treasury’s concession in the 1920’s that cooperatives are entitled to 
deduct patronage dividends from income93 and the resulting absence of 
any significant adversary litigation.96

"See notes 21-25 supra and accompanying text.
M These facts also may help to explain those court decisions which contain broad language to 

the effect that cooperatives have no income. Since the Government invariably has started with a 
concession that a properly handled patronage dividend results in a deduction for the cooperative, 
it never has been in a position to launch a broad scale attack on the cooperatives’ argument that 
the) do not produce income. Because of the government’s litigating posture, court decisions 
upholding the cooperatives’ contentions are not reliable indications of how courts would accept 
the contrary argument if subchapter T were repealed. Compare Co-operative Oil Ass’n v. 
Commissioner, 115 F.2d 666 (9th Cir. 1940) (questioning deductibility in absence of specific 
statutory authorization), with United States v. Mississippi Chemical Co., 326 F.2d 569 (5th Cir. 
1964) (upholding deduction in absence of statutory authority by reliance on case law). For a 
discussion of the constitutionality of specific legislation aimed at taxing cooperative net margins, 
sec text accompanying notes 168-88 infra.

•7281 U.S. HI (1930).
**ln Lucas v. Lari, a husband had irrevocably assigned to his wife the right to receive half of 

anv salary he would earn during an indefinite future period. In holding the salary taxable to the 
husband, notwithstanding the absence of any legal right to receive it, the Supreme Court stated: 
"[ I jhere is no doubt that the statute could tax salaries to those who earned them and provide 
that the tax could not be escaped by anticipatory arrangements and contracts however skillfully 
demised to prevent the salary when paid from vesting even for a second in the man who earned
it Id at 114-15. In a later decision, the Court stated the rule to be that "income [is] taxed to
those * *ho earn it. despite anticipatory agreements designed to prevent vesting of the income in
the earner . . .” National Carbide Corp. v. Commissioner, 336 U.S. 422, 436 (1949) (emphasis
added).

"See. eg.. Commissioner v. Court Holding Co., 324 U.S. 331 (1945); United States v. Joliet 
4. C R R . 315 U.S. 44 (1942). In Joliet, a railroad leased all of its property in perpetuity to 
another railroad, the rentals being payable directly to the lessor railroad’s stockholders. Relying 
on Lucas v. Lari, the Supreme Court held that the rental payments to the stockholders constituted 
income to the railroad followed by a dividend to its stockholders. The fact that the railroad had

The contention that a cooperative’s obligation to pay patronage 
dividends shifts its income to the patron-owners is in direct conflict 
with the fundamental principle announced by the Supreme Court in 
Lucas v. EarL1—the party who earns income cannot by “anticipatory 
arrangements” shift that income to someone else.98 Application of this 
basic rule to cooperatives would result in their being taxed on their 
earnings. Indeed, the cooperative situation would seem to present one 
of the strongest cases for the application of the rule that the earning 
party must pay the tax. On several occasions, the Supreme Court has 
applied the Lucas v. Earl doctrine to situations in which income had 
been received directly by the stockholders and the corporation received 
nothing.99 In contrast, a cooperative actually receives the earnings and 
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controls the timing of distribution to the patron-stockholders.* 100

no legal right to receive the rent was ruled irrelevant, because the assets owned by the railroad 
produced the income. 315 U.S. at 48.

Similarly, in Commissioner v. Court Holding fa)., a corporation had as its sole asset an 
apartment house, which in a liquidation distribution^ transferred to its stockholders, who then 
sold it in their own names. Since in effect the corporation had made the sale by conducting all 
the negotiations, it was held taxable on the gain; the transfer to the stockholders amounted to an 
impermissible attempt to change “a sale by one person . . . into a sale by another” in order 
“to alter tax liabilities . . . .” 324 U.S. at 334.

100In National Carbide Corp. v. Commissioner, a parent corporation had entered into 
contracts with its four subsidiaries that obligated the subsidiaries to turn over all but nominal 
amounts of their profits to the parent. The Supreme Court applied Lucas v. Earl and held that 
because the profits were earned by the subsidiaries, they were taxable thereon despite their 
preexisting legal obligation to remit the profits to the parent. 336 U.S. 422, 436 (1949).

Although the Lucas v. Earl principle generally has been applied in the corporate area to cases 
in which corporations have attempted to transfer their income to stockholders, it also has been 
used in the converse situation when an individual attempts to have income earned by him paid 
to his controlled corporation. This occurs often in the “personal service corporation” area. An 
individual will form a corporation for which he will contract to perform services; the corporation 
then will contract to furnish its owner-employee’s services to a third party. The individual who 
performs the services receives only that portion of the income that his corporation pays him as 
wages. In such a case the Tax Court attributed to the individual taxpayer, on assignment-of- 
income grounds, that portion of his controlled corporation’s income produced by contracting out 
the taxpayer’s services. Richard Rubin, 51 T.C. 251, 266-69 (1968), appeal docketed. No. 33516 
(2d Cir., Apr. 7, 1969). In addition, a similar result can be reached by the application of § 482. 
See Borge v. Commissioner, 405 F.2d 673, 675-76 (2d Cir. 1968); notes 158-167 infra and 
accompanying text.

"'Treas. Reg. § l.301-l(j) (1955).
I02Int. Rfv. Code of 1954 § 311(a) provides generally that a corporation realizes no gain 

or loss on distributions of property to its shareholders when in the form of a dividend.
’“Treas. Reg. § 1.31 l-l(a) (1955).
"*ld.

The Treasury Department has developed several regulatory 
provisions applying the Lucas v. Earl principle to corporation
stockholder and similar relationships. For example, by taxing the 
stockholders on the difference between the purchase price of property 
and its fair market value, the regulations under section 301 block a tax- 
free shift of potential income from a corporation to its stockholders 
through bargain purchases.101 Similarly, regulations under section 
311102 provide that the “proceeds [of] the sale of property in form made 
by a shareholder receiving such property in kind from the corporation 
may be imputed to the corporation if, in fact, the corporation made 
the sale.”103 Moreover, if the corporation distributes property, “which 
distribution is in effect an anticipatory assignment of income, such 
income may be taxable to the corporation.”104 Finally, the regulations 
under section 482 are aimed at placing “a controlled taxpayer on a tax 
parity with an uncontrolled taxpayer by determining ... the true 
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taxable income from the property and business of a controlled 
taxpayer.”105

“Treas Reg. § 1.482-1 (b) (1968); see. e.g.. Borge v. Commissioner, 405 F.2d 673, 675-76 
(2d Cir. 1968).

'“336 U.S. 422 (1949).

Thus, Supreme Court decisions as well as the Treasury’s 
regulations firmly buttress the rule that income is taxed to the earning 
party. Other than historical accident, there is no reason for deviating 
from this basic tax precept in the cooperative-patron relationship; for 
here as elsewhere the earning party (the cooperative) should not be 
permitted to shift the incidence of the tax to the nonearning party (the 
patron).

Deduction of Patronage Dividends

Cooperatives generally present two arguments why they do not have 
taxable income: (1) They are the agents of their patron-owners; and (2) 
patronage dividends are price adjustments to customers. The first raises 
the question whether funds received by a cooperative are includible in 
its income at all. The second assumes that the funds are properly part 
of a cooperative’s income, but presents the issue of whether their 
distribution as patronage-dividends to patron-owners is deductible from 
income for tax purposes.

AGENCY RELATIONSHIP OF COOPERATIVES AND THEIR 
PATRON-OWNERS

If the term “agent” were defined broadly, all corporations could 
be construed as agents of their owners: they are organized as 
mechanisms to operate a business and earn profits for their owners. In 
turn, if the tax definition of an agent were broad enough to include 
every business relationship in which one party is in effect conducting 
business activities on behalf of another, the corporate income tax would 
become a dead letter—every corporation then would be an agent. 
Obviously, workable rules had to be established to define “true agents” 
for federal tax purposes, and the Supreme Court in National Carbide 
Corp. v. Commissioner106 has done so, laying down the following five 
tests:

Whether the corporation [I] operates in the name and for the account 
of the principal, [2] binds the principal by its actions, [3] transmits 
money received to the principal, and whether [4] receipt of income is 
attributable to the services of employees of the principal and to assets 
belonging to the principal .... [5] If the corporation is a true agent, 
its relations with its principal must not be dependent upon the fact that 
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it is owned by the principal, if such is the case. Its business purpose 
must be the carrying on of the normal duties of an agent.107

Rather than acting in the name of its patrons, a cooperative 
operates in its own name and for its own account. Most marketing 
cooperatives and virtually all purchasing cooperatives cast their 
dealings with members in the form of outright purchases or sales of 
goods, with the cooperatives holding title in their own names at some 
stage of the transaction.108 Even when transactions are formulated in. 
pure agency terms, the realities of the situation usually compel the 
conclusion that the cooperatives are acting on their own behalf.109

Second, the acts of a cooperative do not bind its members. If a 
marketing cooperative were to misrepresent the character of its 
produce, the purchaser would have recourse solely to the cooperative 
Likewise, if due to business reverses a cooperative were unable to pa\ 
for merchandise sold to its members, its creditors would be able to 
recover only from the cooperative.110 In fact, it is the desire to avoid 
precisely these sorts of liabilities which furnishes one of the major 
incentives for patron-owners to organize cooperatives in corporate 
form.

1

Although one of the basic characteristics of cooperatives is that 
they grant dividends to patrons on the basis of business done with 
them, cooperatives still do not transmit money to their patrons as 
principals; thus they fail to satisfy the third test of an agency' 
relationship. In most cooperatives, the extent to which patrons actually 
receive money instead of paper in payment of patronage dividends i> 
left entirely to the cooperative’s board of directors.1" The patrons 
therefore do not as principals control the payment of patronage 
dividends in cash. While the patrons could change the distribution 
policies of the cooperative by electing a new board of directors, the new
___________________________________________________________________________ — 

107 Id. at 437.
""Circular 19 provides in its sample marketing agreement that the agreement “is intended > : 

the parties to pass an absolute title to all . . . products.” Circular 19. supra note 16, at 
(marketing agreement. H (I)). Furthermore, the cooperative is to be treated “as the absolute 
owner” of such products,.possessing “all other rights of ownership without limitation ' 
(marketing agreement, U (6)).

l0*.S'ee, e.g.. Maryland & Va. Milk Producers’ Ass’n v. District of Columbia, 73 App. DI 
399, 119 I 2d 787, cert denied, 314 U.S. 646 (1941); People v. Shoemaker, 228 App. Div. 314. 
318, 239 N.Y.S. 71. 74-75, affd, 254 N.Y. 567, 173 N.E. 869 (1930). “Even when a cooperate 
association’s contracts with its milk-producing members have been phrased clearly in terms: - 
agency, it has been conceded that title to the milk passed to the association, and held that tb , 
association, and not the member, was the actual seller of the milk which the distributors bought 
Maryland & Va. Milk Producers’ Ass’n v. District of Columbia, supra at 404, 119 F.2d at 792

"•.See. eg., Ind. Ann. Stat., § 15-1613 (1964); Ky. Rev. Stat. § 272.190(3) (1963). 
'"See note 82 supra and accompanying text.
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policy would result from the patrons' ownership capacity, not from a 
principal-agent relationship. Likewise, the patrons cannot control, as 
principals, the price at which the cooperative sells their products or 
purchases goods for resale to them.

In addition, there is seldom, if ever, any attempt by a cooperative 
to make patronage dividends depend on the outcome of the particular 
transactions taking place between it and its patrons.112 A marketing 
cooperative may make purchases of wheat, corn, soybeans, and other 
commodities from its patrons throughout the year, commingling them 
in the cooperative’s general grain inventory. Sales of these purchased 
grains also are made throughout the year, the resulting profits varying 
with the kind of grain sold, the price received, and the date of sale. At 
the end of the year, the results of these various transactions are 
computed and the cooperative's net profit calculated. Then, regardless 
of the outcome of the particular transactions between the patron and 
cooperative, this profit is returned to the patrons as patronage 
dividends in proportion to the value or quantity of goods handled for 
them by the cooperative.113 Thus, such a cooperative can lose money 
on dealings in its patrons’ corn but make money on its wheat 
transactions, and if gains exceed losses, distribute the net earnings 
equally to all patrons.114 Even when different commodities are 
segregated for the purpose of allocating patronage dividends,115 a 
cooperative almost never will make an attempt to have its patronage 
dividend allocation reflect variations in the profitability of particular 
transactions in a given commodity resulting from fluctuations in 
market conditions.

"'Circular 19 provides that “all producers having . . . products in a particular pool shall 
share ratably in the net amount received therefrom.” Circular 19, at 4 (marketing 
agreement, c (3)). Furthermore, “(t]he patrons’ respective shares . . . shall be computed upon 
the basis of their respective patronage of, and the net margins resulting from the operations of, 
the '•arious pools or departments . . . and shall be in proportion to the quantity or value of the 
products delivered by, or supplies or equipment procured for, such patrons.” Id. at 18 (bylaws, 
art. X. § 2).

1,1 See Pomeroy Cooperative Grain Co. v. Commissioner, 288 F.2d 326 (8th Cir. 1961), rev’g 
31 T.C.674 (1958).

"'In the case of consumer cooperatives, such commingling of the results of widely diverse 
transactions is the rule.

"‘See note 112 supra.
"‘National Carbide v. Commissioner, 336 U.S. 422, 436 (1949); see Maryland & Va. Milk

In sum, the power of cooperatives to retain their earnings by 
distributing paper instead of cash, to set the prices at which they will 
deal, and to distribute earnings without regard to the profitability of 
transactions with particular patrons is inconsistent with the obligation 
of an agent to transmit the money he receives to his principal.116
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The fourth criterion for an agency relationship is that the income 
be attributable to the principal’s assets and employees. It is evident, 
however, that the cooperative rarely satisfies this test. Cooperatives 
invariably hold title to their assets in their own name and hire, fire, 
and supervise the employees whose services are utilized in the handling 
o.f their patrons' goods.1,7

Finally, a cooperative that distributes or allocates all of its earnings 
as patronage dividends cannot fulfill the agency requirement that its 
relationship with its principals (its patrons) not be dependent upon their 
ownership of the cooperative. This inability arises because, vis-a-vis its 
patron-owners, a cooperative claims to operate at cost. Yet, the 
business purpose of a normal agent is to make a profit on business 
done for his principal. A normal agent expects to receive a fair return 
for his services, capital investment, and assumption of entrepreneurial 
risk; therefore, he does not conduct business for his principal at cost. 
The sole reason a cooperative does business at cost is that its customers 
and owners are the same persons. To use the words of the Supreme 
Court in holding that a corporation is not the agent of its shareholders, 
“its relations with its principal[s] . . . [are] dependent upon the fact 
that it is owned by the principal[s] . . . .”118

Producers’ Ass’n v. District of Columbia. 73 App. D.C. 399, 403-04, I 19 F.2d 787, 791-92, cert 
denied, 314 U.S. 646 (1941); Power of Congress to Tax Cooperatives, supra note 21, at I- 
5, reprinted in 1961 Hearings, supra note 12, at 2212-16.

"’See Lake Region Packing Ass’n v. United States, 146 F.2d 157 (5th Cir. 1944) (imposition 
of social security taxes on cooperative for its employees); cf. Railway Express Agency, Inc. v. 
Commissioner, 169 F.2d 193 (2d Cir. 1948) (issuance of $32 million in bonds sufficient to rebut 
issuer’s claim to be agent of parent companies).

""National Carbide Corp. v. Commissioner, 336 U.S. 422, 437 (1949). To paraphrase the 
language of the Court, *‘[t]he entire earnings of [the cooperatives] . . . except for trifling 
amounts, are turned over to [their patrons] . . . not because the latter could command this 
income if [the cooperatives] . . . were owned by third persons, but because [the patrons] . . . 
own, and thus completely dominate the [cooperatives].” Id. at 438.

"’Certain lower court decisions antedating National Carbide accepted the theory that 
cooperatives are agents of their members. Eg., San Joaquin Valley Poultry Producers' Ass’n v. 
Commissioner, 136 1 .2d 382, 385 (9th Cir. 1943); Roche’s Beach, Inc. v. Commissioner, 96 F.2d 
776, 778 (2d Cir. 1938). Such decisions, insofar as they rest on agency principles, clearly have

Application, therefore, of the criteria promulgated by the Supreme 
Court in National Carbide to the operations of cooperatives 
demonstrates that virtually none of them can qualify as agents of their 
patron-owners, notwithstanding the argument that, because they are 
selling goods or purchasing supplies for their patrons as agents, the 
payment of patronage dividends is merely the fulfillment of their 
fiduciary duty to return the proceeds to their principals. It is clear that 
for federal income tax purposes, the patron-cooperative relationship 
does not constitute one of principal and agent.119
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PATRONAGE ALLOCATIONS — CORPORATE DIVIDENDS OR
DEDUCTIBLE PRICE ADJUSTMENTS

A corporation cannot reduce its taxable income by paying dividends 
to its owners,120 but it can reduce it by deducting “ordinary and 
necessary [business] expenses”121 and by excluding “the cost of goods 
sold.”122 The result of denying a deduction for dividends to 
shareholders has been to encourage corporations to disguise 
distributions of earnings as deductible expenses in order to avoid 
double taxation. The courts and the Internal Revenue Service, however, 
have developed a considerable number of tests to determine whether a 
particular transaction between a corporation and its stockholders gives 
rise to a deductible corporate expense or a nondeductible dividend 
distribution. Underlying these tests is the basic principle that when 
benefits are given to stockholders because they are owners, such 
benefits are considered dividends, regardless of how they are labeled123 
and whether or not they are distributed in proportion to 
stockholdings.124

het'- overruled by \ational Carbide, and no later cooperative case relying squarely on an agency 
rationale exists. In one case subsequent to National Carbide, the Fifth Circuit quoted certain 
agenc) language to support its holding, but in fact was relying on the price adjustment theory. 
See Lnited States v. Mississippi Chemical Co., 326 F.2d 569, 572-73 (5th Cir. 1964).

” X dividend is “any distribution of property made by a corporation to its shareholders . . . 
out of its earnings and profits.” Int. Rev. Code of 1954 § 316(a).

'nld. § 162(a).
,aTreas. Reg. § I 61-3(a) (1957).
i:jThis principle has been applied in a variety of situations. See, e.g., John Kelly Co. v. 

Commissioner. 326 U.S. 521 (1946) (interest variable with corporate earnings); Botany Worsted 
Mills v Lnited States, 278 U.S. 282 (1929) (excessive salaries paid to shareholders); Lacy v. 
Commissioner. 341 I .2d 54 (10th Cir. 1965) sales to stockholders below market price); General 
Aggregates Corp. v. Commissioner, 313 F.2d 25 (1st Cir.), cert, denied, 375 U.S. 815 (1963) 
(interest-free withdrawal of corporate funds without obligation to repay); Goldstein v. 
Commissioner, 298 1.2d 562 (9th Cir. 1962) (purchase from stockholders above market price); 
Potter 1 let Signal & Mfg. Co. v. Commissioner, 286 F.2d 200 (8th Cir. 1961) (excessive rents).

•’‘See eg. Spheeris v. Commissioner, 284 F.2d 928 (7th Cir. 1960), cert, denied, 366 U.S. 
944 (1961); Paramount-Richards Theatres, Inc. v. Commissioner, 153 F.2d 602 (5th Cir. 1946); 
Regensburg v. Commissioner, 144 F.2d 41 (2d Cir.), cert, denied, 323 U.S. 783 (1943). As 
investment returns, dividends normally are distributed in proportion to shareholding; however, 
•‘■hen a corporation is attempting to distribute its earnings to its owners in the form of a business 
expense, it is often impracticable to make the distribution proportional to stock ownership. 
Consequently, proportional distribution is not a required dividend characteristic.

To defeat classification of their distributions as dividends paid from 
taxable income, cooperatives have offered several arguments, the most 
vigorously advanced of which is that since their patronage dividends 
are really price adjustments, they in fact have no income. This theory 
views the initial prices paid by a cooperative to its patrons for their 
produce, or charged its patrons for goods sold to them, as 
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underpayments or overcharges respectively; subsequent distributions of 
the funds remaining in the hands of the cooperative after deduction of 
expenses are considered final adjustment of the prices for the original 
transaction.
Nature of Price Adjustments. Businesses often give price
rebates or discounts to customers in connection with the sale of 
merchandise, and such rebates normally are deductible as ordinary and 
necessary business expenses, notwithstanding that they may not be 
made simultaneously with the sale.125 They are deductible as a selling 
expense because their fundamental objective is the production of profit: 
they are intended to increase earnings by increasing the volume of 
business or to maintain earnings by meeting competition and retaining 
present business.126 Similarly, if a business buys goods at a premium, 
the premium portion of the price is excludable from gross income as a 
part of the cost of goods when the goods subsequently are sold.127

'“See Polley v. Westover. 77 F. Supp. 973 (S.D. Cal. 1948).
Lilly v. Commissioner, 343 U.S. 90 (1952). Petitioners, who were opticians, had made 

payments to various doctors of one-third of the price they charged customers referred to them 
by those doctors, who themselves had formerly sold glasses in competition with petitioners. In 
upholding the deductibility of the payments as a business expense, the Court emphasized that "it 
was through making such payments that petitioners had been able to establish their business.” 
Id. at 93.

l27.S>e Hofferbert v. Anderson Oldsmobile, Inc., 197 F.2d 504 (4th Cir. 1952) (prices paid in 
excess of OPA ceilings included in cost); Commissioner v. Weisman, 197 F.2d 221 (1st Cir. 1952) 
(same).

‘“See, eg., Lamont v. Commissioner, 339 F.2d 377 (2d Cir. 1964); Godfrey v. Commissioner, 
335 I 2d 82 (6th Cir. 1964), cert, denied, 379 U.S. 966 (1965); Hirsch v. Commissioner. 315 1.2d 
731 (9th Cir. 1963).

,wln a limited category of cases, some portion of a patronage dividend may be equivalent to 
a price rebate. For example, if a cooperative were to give cash patronage dividends of 2% to 
nonmember patrons and 10'7 to member patrons, it might be argued that the entire amount of 
the dividend given to nonmembers and one-fifth of the dividend given to members are price rebates 
intended as a promotional device to gain business for the cooperative. However, only that portion 
of the rebate which, in fact, is designed to attract more business would be properly deductible as 
a business expense. See Smith & Wiggins Gin, Inc. v. Commissioner, 341 F.2d 341, 349 (5th Cir. 
1965) (S3 rebate to nonmembers to meet competition allowed).

Differences Between Price Adjustments and Patronage 
Dividends. Unlike customary price rebates, patronage
dividends are not properly classifiable as business expenses. It is well 
settled that expenses lacking a profit objective are not deductible 
business expenses.128 By the very nature of a cooperative's 
organizational structure, its purpose and function in distributing 
patronage dividends is to eliminate rather than to increase profits.129 
Such dividends, therefore, should not qualify for deduction as business 
expenses. Correctively, this fundamental nature of patronage dividends 
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precludes their being classified as a cost of goods sold; since such 
distributions are dividend payments to cooperative owners,130 they do 
not constitute the purchase price of goods bought by the cooperative.

text accompanying notes 154-67 infra.
"Division of Tax Research, U.S. Treasury Department, The Taxation of Farmers’ 

Cooperative Associations 8 (1947).
I1J [EJach patron . . . shall . . . promise and agree to invest in the capital of this 
association ... as requested by the board of directors .... Provided, however, that 
his obligation to invest in said capital in any fiscal year of this association in addition 
to the rate prescribed above shall be limited to an amount equal to his share of the 
Patrons' Net Margins for the fiscal year next preceding the fiscal year in which such 
investment is required of him and shall be proportionate to the investments required 
of other patrons ....

Circular 19, supra note 16, at 17 (bylaws, art. X, § 1(b)); cf. United Cooperatives Inc., 4 T.C. 
93. 99-100 11944) (capital of cooperative furnished by members in proportion to their patronage).

iuInt Rev Code of 1954 § 1388(a)(2). Substantially the same requirements existed under 
prior la* See farmers Union Cooperative Elevator Ass'n, 4 CCH Tax Ct. Mem. 490 (1945); 
Peoples Gin Co .41 B.T.A. 343 (1940), affd, 118 F.2d 72 (5th Cir. 1941).

111 It is probably an outgrowth of the agency theory, under which the cooperative, as an agent, 
has a preexisting obligation to turn such funds over to its principals.

Likewise, the fact that patronage dividends are distributed on the 
basis of patronage, rather than in proportion to investment, is 
insufficient to demonstrate that they are price adjustments. This 
difference is merely a matter of form over substance. The Treasury 
Department has concluded that ”[t]he cooperative ... is usually so 
organized that the interest of each member as an owner is at least 
roughly proportional to his interest as a customer.”131 Furthermore, the 
model bylaws contained in the Department of Agriculture’s suggested 
format for cooperatives provide for substantial proportionality between 
a member's capital and his patronage.132 Plainly, when such 
proportionality is present, the payment of patronage dividends achieves 
essentially the same distribution of profits that the payment of 
dividends on capital stock would accomplish, and the fact that 
dividends are paid in proportion to patronage becomes simply a matter 
of form.

\nother distinction between price adjustments and patronage 
dividends can be found in subchapter T and prior case law, both of 
which establish requirements for patronage dividends which are not 
imposed on price adjustments. These additional requirements 
significantly weaken the cooperatives’ price adjustment argument.

First, the cooperative must have a preexisting and legally binding 
obligation to distribute patronage dividends in order to deduct them; 
otherwise, the patronage dividends are treated as ordinary dividends.133 
\lthough the origin of this preexisting obligation requirement is 
unclear,131 it is inconsistent with the price adjustment theory. The 
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deductibility of a genuine price rebate made to a customer does not 
depend on whether the business has a preexisting, legally enforceable 
obligation to make it.135 Under both prior case law and the present tax 
structure, however, a patronage dividend ceases to be a price 
adjustment and becomes a dividend when it fails to meet this 
requirement, which is not ordinarily associated with price adjustments. 
If patronage dividends were true price adjustments, the absence of a 
preexisting obligation would not result in their being taxable to the 
cooperative. Conversely, the existence of such a requirement indicates 
that patronage dividends simply are not price adjustments.

,3iSee Pittsburgh Milk Co., 26 T.C. 707 (1956). Pittsburgh Milk was permitted to reduce its 
gross sales by the amounts it paid certain customers as allowances pursuant to informal 
agreements. Not only were the agreements unenforceable because they were in violation of state 
law, but there was no suggestion by the court that they would have constituted binding contracts 
had they been legal. Nevertheless, they were treated as valid price adjustments. Id. at 715. See 
also Liambolis v. United States, 152 F. Supp. 10 (E.D.S.C. 1957) (rebates pursuant to general 
trade practice).

'“This result is consonant with prior case law. See, e.g., Farmers Union Co-op. Co. v. 
Commissioner, 90 F.2d 488, 492 (8th Cir. 1937); Pomeroy Cooperative Grain Co., 31 T.C. 674, 
689 (1958). rev'don other grounds, 288 F.2d 326 (8th Cir. 1961).

,J7See Treas. Reg. § 1.1388-1 (a)(2)(ii) (1963).

Similarly, section 1388(a) provides that a patronage dividend is 
deductible by a cooperative only if it is attributable to business done 
with or for that patron; it cannot be attributable to business done with 
or for other patrons, usually nonmembers, who do not receive such 
dividends.136 Thus, if a cooperative does 50 percent of its business with 
nonmembers and distributes 100 percent of its net margins to members 
in proportion to their patronage, only 50 percent of the amounts so 
distributed are deductible by the cooperative.137 The other 50 percent 
of the distributions are treated as dividends and taxed to the 
cooperative, despite the fact that the transactions are cast in the form 
of price rebates. By contrast, the source of monies distributed as a true 
price adjustment is irrelevant. For example, an automobile 
manufacturer might decide to go into the business of manufacturing 
trucks and, in order to get a firm foothold in the truck market, offer 
to each purchaser of one of its trucks a $100 rebate at the end of the 
year, if at the end of the year the profits earned on the sale of trucks 
are too small to cover the amount of the rebate, the company will have 
to utilize profits from its automobile division to make up the difference. 
Since the rebate is being made to customers to increase business, and 
ultimately profits, it is a valid price adjustment, although it results in 
the transfer of money earned on the sale of automobiles to the 
purchasers of trucks.
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Distribution of Profits Earned on Patron Transactions. Al
though subchapter T denies a deduction for patronage dividends paid 
members from profits on nonmember business, it does permit deduction 
of patronage dividends based on business with members. This is true 
despite the fact that for an ordinary corporation to pay a dividend to a 
stockholder out of profits attributable to business done with that stock
holder would not make such dividend a price rebate.138 The reason a 
corporation cannot claim that a distribution to a stockholder of profits 
from a transaction with such stockholder is a price rebate is that the dis
tribution is not intended to increase business, but rather to benefit the 
stockholder.139 The rationale applies with equal force in the cooperative 
area, and if applied would tax cooperative earnings distributed to 
patrons, whether they arose from business done with members or with 
non members.

‘To illustrate, if a corporation makes a profit of $50 on each car it sells and announces at 
the beginning of the year that any of its stockholders who purchases a car that year will receive 
□ rebate ot S100 of the purchase price, one-half of the rebate represents a return to the stockholder 

' the profit made on his purchase and the other $50 comes from profits made on business done 
*ith other customers. In contrast to the treatment afforded cooperatives by subchapter T, the 
c rporation not only would be unable to deduct the $50 portion of the rebate attributable to 
profits made on business with nonstockholders, it would not be allowed to deduct the $50 
attributable to the profits made in dealings with its stockholders.

WS<< Juneau Dairies, Inc., 44 B.T.A. 759 (1941). Juneau Dairies purchased milk from both 
st »ckholders and nonstockholders; its contracts with its stockholders, however, obligated it to 
remit its sear-end profits to them as a bonus payment for the milk purchased from them. In 
holding that no portion of the bonus payment qualified as a deductible price adjustment, the court 
emphasized that “the distribution was made to the shareholders because they were shareholders.” 
/; at ’63 The decision, therefore, subjected profits derived from business with both shareholders 
ind nonshareholders to a tax at the corporate level. Similarly, a newspaper company that 
advertised its stockholders' merchandise was denied a deduction for distributions in the form of 
refunds for advertising charges. Cleveland Shopping News Co. v. Routzahn, 89 F.2d 902, 903 
(6th Cir. 1937).

‘’“The distinguishing feature between the case at hand and [other cases permitting the 
deduction of patronage dividends] . . . seems to lie in the fact that the taxpayer in those cases 
*.is found to be a true cooperative, organized to do business with its patrons.” Mississippi Valley 
Portland Cement Co. v. United States, 280 F. Supp. 393, 396 (S.D. Miss. 1967), aff d, 408 F.2d 
827 (5th Cir.), cerr denied, 395 U.S. 944 (1969). Likewise, in Druggists' Supply Corp., the 
taxpaver was denied a deduction for distributions of its earnings based on the patronage of its 
owner', because it was functioning as a business corporation and not as a mere collection agency 
operating as a cooperative corporation. 8T.C. 1343, 1350 (1947).

Under present law, the determination that a patronage dividend 
is a deductible price adjustment depends on a question of 
form whether or not the corporation making it is organized and 
•Derated as a cooperative under subchapter T.uo If the corporation is 

not so organized and operated, an alleged price adjustment to 
stockholder-customers will be denied deductibility, not withstanding that 
Torn an economic standpoint, the transaction is identical to one for 
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which a cooperative would be allowed a deduction as a patronage 
dividend.141 * Such unequal treatment of identical transactions under 
present law illustrates the fundamental weakness in the cooperatives' 
position. If patronage dividends were truly deductible price rebates, 
then similar distributions would be deductible as ordinary and 
necessary business expenses when made by standard business 
corporations.

'"But cf. Uniform Printing & Supply Co. v. Commissioner, 88 F.2d 75 (7th Cir. 1937). 
Amounts distributed as refunds by a company engaged in printing forms for its owners were held 
deductible, because the refunds were made in proportion to business done with the owners rather 
than in proportion to stock. Id. at 76. To the extent that the method of distributing the income 
was the basis for the decision, it is plainly inconsistent with those cases holding that the form of 
corporate distribution has no bearing on the determination of whether it is a dividend. See cases 
cited notes 123-24 supra. Because the refunds were paid to patron-owners pursuant to a 
preexisting obligation, the decision is perhaps best explained by the fact that the corporation 
basically was organized and operated as a cooperative.

U2A Treasury study for the 5-year period 1954-1958 indicates that “in the aggregate, the 
cooperatives . . . retained approximately 48 percent of their net margins” through the use of 
written allocations, with some cooperatives retaining 100% of earnings. I960 Hearings, supra note 
21, at 7-8.

"’.S’i’c note 7 supra and text accompanying note 44 supra.

NONCASH PATRONAGE DIVIDENDS

The theory espoused by cooperatives that patronage dividends are 
price adjustments has been discussed heretofore on the assumption that 
such dividends actually are paid to patrons in cash or its equivalent. 
Although helpful to the cooperatives’ position, this assumption runs 
largely counter to fact. Few cooperatives pay much more than 50 
percent of the amount they deduct as patronage dividends in cash.112 
and many probably pay as little as the 20 percent required by 
subchapter T.143 The remaining amount is distributed in the form of 
written allocations of funds retained by the cooperative.

The use of written allocations to pay patronage dividends makes 
such distributions appear still more unlike price rebates, since the 
recipient gets no current benefit. In addition, even if patronage 
dividends paid in cash were to constitute a deductible price adjustment, 
under the tax accounting rules required for ordinary business 
corporations, noncash patronage dividends for the most part would be 
nondeductible until paid off in cash.
Paper Allocations and Normal Price Rebates. The
cooperatives' basic position is that the amounts they pay out as 
patronage dividends belong to the patrons in their capacity as 
customers of the cooperative. Under subchapter T, however, the 
cooperative can pay 80 percent of a $100 patronage dividend in the 
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form of a nonnegotiable, noninterest-bearing piece of paper, payable, 
if ever, at some time in the indefinite future.144 It is difficult to conceive 
of a customer of a normal business choosing to accept such an 
obligation in preference to $80 cash. On the other hand, a customer 
Aho is already a part owner of the business might well be prepared to 
permit his earnings to remain in the business so that it can grow, in 
preference to withdrawing earnings immediately in the form of price 
rebates. The ability of cooperatives, therefore, to persuade their patrons 
to let them retain $80 of the $100 face amount of a patronage dividend 
demonstrates that a patron’s real interest in a cooperative’s 
undistributed net margin is basically that of an investor.145

"'See text accompanying note 82 supra.
uFor example, if a cooperative customer is in the 70% tax bracket, and he receives $20 in 

.ash and S80 in paper as a patronage dividend, subchapter T requires him to pay a tax of $70.
the dividend exclusion provisions of the Code do not apply to patronage dividends. Treas. 
Keg § I 116-1 (d)(1) (1956). As the net result of his patronage dividend, he pays $50 for a piece 
of paper that uill return to him $80 at some indeterminable future date—if it is not cancelled 
first to offset losses. A person whose only interest in the business is that of a customer would 
never enter into such a transaction. Thus, the only explanation is that patrons regard such 
transactions as long-range investments, expecting to benefit ultimately from the expansion of the 
cooperative’s business through the use of retained earnings. This same principle applies, although 
its effects vary, to any patron whose marginal tax bracket is higher than the percentage of the 
patronage dividend received in cash.

"*See text accompanying note 42 supra.

The cooperatives could argue that it is not inconsistent with a 
patron’s status as a customer for him to prefer $20 in cash and $80 in 
paper to nothing at all. Such an argument, however, tacitly concedes 
that the customer did not have the option of taking the entire $100 in 
cash and. thus, that the cooperative really did not have a preexisting 
legal obligation to pay the $100 to the patron. Since without such an 
obligation the cooperatives’ justification for deducting patronage 
dividends virtually vanishes under subchapter T,146 the argument is 
seldom made.
Paper Allocations and Standard Tax Accounting Rules. Not
only do written allocations fail to resemble price adjustments, but an 
ordinary corporation generally could not expect to claim a deduction 
for a price rebate paid in paper until the paper is redeemed in cash. 
In contrast, subchapter T permits a deduction in the year the allocation 
is made, and as such it represents a departure from normal tax 
accounting principles.

A normal corporation can deduct a price rebate in a given taxable 
year because it represents an expense of that year. If, however, the 
corporation is a cash basis taxpayer, it can deduct the price rebate only 
when actually paid in money or its equivalent.147 Furthermore, the 
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business expense deduction taken by a corporation for payments with 
stock is limited to the fair market value of the stock.148 Since most 
written allocations have no fair market value, the application of the 
latter rule would result in the denial of any deduction to the cooperative 
until the paper is redeemed.

U7Treas. Reg. § 1.461-I (a)(1) (1957).
Rev. Rul. 69-75. 1969 Int. Rev. Bull. No. 8, at 9; Rev. Rul. 62-217. 1962-2 Cum 

Bull. 59, 60; accord. International freighting Corp. v. Commissioner, 135 f.2d 310. 313 (2d 
Cir. 1943).

“’Treas. Reg. § 1.461 -1 (a)(2) (1957).
li0Long Poultry Farms, Inc. v. Commissioner, 249 1 .2d 726, 728 (4th Cir. 1957); cf. 

Commissioner v. Carpenter. 219 1.2d 635, 636 (5th Cir. 1955); Caswell’s Estate v. Commissioner, 
211 F.2d 693, 696 (9th Cir. 1954).

151 In Long Poultry the court held a Treasury regulation requiring accrual basis taxpayers to 
accrue such certificates as income in the year received “void and of no effect” insofar as it sought 
to tax "contingent credits.” 249 I .2d at 731. l ikewise, in Dixie Pine Prods. Co. v. Commissioner 
the Supreme Court refused to permit an accrual basis taxpayer to deduct certain state taxes which 
had been assessed against it, but which the taxpayer was contesting on the ground that until the 
contest was adjudicated, the taxpayer’s liability was not “fixed and certain.” 320 U.S. 516, 519 
(1944). See also United States v. Consolidated Edison Co., 366 U.S. 380, 381 (1961). Section 
461(f) was added in 1964 to provide a limited exception to the rule of Dixie Pine and Consolidated 
Edison when the taxpayer “transfers” the amount of the tax during the contest.

,S2.S«' note 82 supra.
•‘Dixie Pine Prods. Co. v. Commissioner, 320 U.S. 516, 519 (1944); see Long Poultry farms 

v. C ommissioner, 249 1 2d 726 (4th Cir. 1957); fountain City Co-op. Creamery Ass’n v. 
Commissioner. 172 F.2d 666 (7th Cir. 1949).

If a corporation is on the accrual method of accounting, it may 
deduct a price rebate only in the year in which “all the events have 
occurred which determine the fact of the liability and the amount 
thereof can be determined with reasonable accuracy.”149 In the case of 
most written allocations, the cooperative issuing them has no fixed 
liability to redeem until its board of directors votes to do so. Since the 
board of directors exercises this discretion only if earnings are not 
committed to an expansion program or cancelled out by losses, such 
certificates can be characterized quite appropriately as “conditional 
credit[s].”150 It is quite clear that no ordinary corporation operating on 
an accrual basis would be allowed to deduct alleged accrued price 
rebate liabilities consisting of written promises to pay in the future if 
its board of directors deems such payments advisable.151

While the cooperatives do not contest their obligation to allocate 
earnings to their patrons, they certainly would contest any attempt by 
a patron, prior to action by their boards of directors, to compel 
payment of the face amount of those obligations.152 Furthermore, the 
obligation to make an entry of the allocation on the corporate books 
hardly qualifies as a “fixed and certain liability.”153 Thus, even if 
patronage dividends could otherwise be considered genuine price 
adjustments, those paid in the form of revolving fund, per-unit retain. 
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or other similar certificates would not be deductible under normal tax 
accounting rules until the cooperative's board of directors legally 
obligated the cooperative to pay the certificates off at some definite 
time.

AVOIDING EARNED INCOME BY PRICING-OUT

Spokesmen for cooperatives have sought to substantiate the price 
adjustment theory with the pricing-out analogy. Distributions of net 
margins at the end of the year are characterized as nothing more than 
the equivalent of favorably high prices paid for patrons' products, or 
’avorablx low prices charged patron-consumers for cooperative goods 
during the course of the year. If a deduction for patronage dividends 
were denied, the cooperatives assert they would “price-out” profits by 
buying from and selling to their patrons at cost.
The Reality of Pricing-out. As a practical matter, cooperatives
could not operate in this manner to any significant extent. Purchasing 
produce at the price at which it will be sold, less expenses, necessitates 
two risky predictions: one, the price obtainable when the produce is 
read} for sale on the open market; and two, the expense to be incurred 
in selling it. These problems naturally become more acute when the 
cooperative processes the produce before selling it. For purchasing 
cooperatives, the problems are similar—fluctuations in value and cost 
of inventory. In addition, pricing-out with cash payments would 
deprive the cooperatives of most of their working capital, except to the 
extent members could be compelled to make up the difference. As a 
result, the practical exigencies of operating a successful and continuing 
business compel most cooperatives to buy from and sell to their 
patrons at market value and await the end of the year to determine 
what profits are available for distribution.
Effect of Transactions Not Reflecting Fair Market 
Values. Even if cooperatives could price-out, their ability to do

so would afford no support for the price adjustment theory. When a 
corporation and an unrelated taxpayer, dealing with each other at 
arm's length, engage in a business transaction or establish business 
relations, the results of such activities normally are accepted at face 
value for tax purposes. Unrelated parties engaged in business dealings 
ordinarily have antithetical interests, since each wants to maximize his 
profit. Given opposing interests, business transactions that are more 
favorable to one party than market forces otherwise would indicate 
should be the case are more plausibly explained as the result of the 
commercial ignorance of the other party than as an attempt by him 
to transfer some of his own income to the more successful participant. 
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However, because a corporation and its stockholders have a mutual 
interest in arranging business dealings between them in order to 
transfer the corporation’s income to its owners, the tax law contains 
several rules designed to forestall such a result.

One of these rules creates an irrebutable presumption that to the 
extent a shareholder profits by dealing with his corporation at other 
than fair market value, a dividend has been distributed. The pricing- 
out theory fallaciously assumes that pricing-out would cause a 
cooperative to have no income. On the contrary, when a cooperative 
pays more than fair market value to a farmer-owner for his wheat or 
sells him farm tools at cost, the bargain-sale or bargain-purchase rules 
should recast the transaction into a sale at fair market value and a 
dividend distribution. In effect, an anticipatory assignment of 
cooperative income has been made to the patron in the amount of 
profit the cooperative would have realized on an arm's length 
transaction. Accordingly, pricing-out by sales to patron-owners at less 
than fair market value would result, in the absence of subchapter T. 
in a nondeductible dividend distribution in the amount of the difference 
between the sale price and the fair market value.154 Additionally, a 
similar rule would apply to cooperative purchases of patron property 
at prices in excess of fair market value.155

,wTreas. Reg. § l.30l-l(j) (1955); see. e.g., Lacy v. Commissioner, 341 F.2d 54. 57 (10th Cir. 
1965); Maher v. United States, 69-1 U.S. Tax Cas. 1] 9I94, at 83,893 (W.D. Mo. I969); Lester 
L. Dellinger, 32 T.C. 1178, 1181-82 (1959).

•“See. eg.. Goldstein v. Commissioner, 298 F.2d 562 (9th Cir. 1962); Albert E. Crabtree, 22 
T.C. 61 (1954), q/fi/per«rifl/M, 221 I .2d 807 (2d Cir. 1955).

,M 104 F.2d 460 (4th Cir. 1939).
157Id. at 464. Similarly, in Byers v. Commissioner a trucking corporation purchased its 

gasoline requirements from a partnership consisting of the son and daughter of the corporation’s 
controlling stockholder at a price in excess of the market price; the court held the excess payments 
constituted a dividend by the corporation to its controlling stockholder. 199 F.2d 273 (8th Cir. 
1952), cert, denied. 345 U.S. 907 (1953).

The fact that a cooperative does business only with members does 
not change the economics of the situation and should not change the 
tax consequences. In Eastern Carbon Black Co. v. Brasi.156 a 
corporation annually sold its entire output to its controlling 
stockholders at a price well below market. The court held that the 
stockholders received a dividend in the amount by which the market 
value of the commodity exceeded the price paid for it.157 A cooperative 
attempting to price-out would be operating in the same manner, except 
that a greater number of owners would be involved. In such a case, 
therefore, the amounts distributed by the cooperative to its owners 
similarly should be treated as dividends.
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Moreover, when a patron-owner is selling produce to a cooperative 
or purchasing supplies from a cooperative for a business operation 
carried on by him, section 482 would serve to bar pricing-out by the 
cooperative.15’' The purpose of section 482 “is to place a controlled 
taxpayer on a tax parity with an uncontrolled taxpayer, by 
determining, according to the standard of an uncontrolled taxpayer, the 
true taxable income from the property and business of a controlled 
taxpayer."159 Thus, the Treasury “may make appropriate allocations 
between the seller and the buyer to reflect an arm's length price . . . 
that an unrelated party would have paid under the same circumstances 
for the property involved in the controlled sale, [which] price normally 
involves a profit to the seller."16° If, therefore, subchapter T were not 
in existence, the applicability of the principles of section 482 to pricing- 
out sales or purchases would be clear. A cooperative that markets 

■aheat for a farmer is entitled to a profit for processing and marketing 
his products. So is a cooperative that sells farm supplies. In essence, 
the farmer has elected to split his business into two controlled entities: 
his trade or business of producing crops and a separate corporation 
Ahich performs the business functions of processing, marketing, and 
retailing farm supplies. Both entities would be required to report a fair 
profit on dealings between them under section 482. Furthermore, it is 
irrelevant that one of the controlled entities is simply the personal trade 
or business of the individual farmer, because by its own terms section 
482 applies “whether or not [the trade or business is] incorporated.”161

Im Re\ Code of 1954 § 482. In the case of a cooperative that sells consumer 
i h : 482 would not be directly applicable, because it deals only with the allocation of income 
between two businesses owned by the same interests. The case law concerning bargain sales and 
purchases by stockholders, however, remains applicable and would prevent pricing-out by 
consumer cooperatives.

‘“Treas. Reg. § 1.482-1 (b)(l) (1962).
“/J § 1.482-2(e)(l )(i) (1968) (emphasis added).
* Im Rf\ Code of 1954 § 482. In Borge v. Commissioner. § 482 was utilized to allocate 

income ostensibly earned by a corporation to the individual business of its sole stockholder. The 
taxpayer. a well-known entertainer, set up a corporation to take over his poultry raising business, 
which was operating at a substantial annual loss. At the same time, he entered into a contract 
*ith the newly formed corporation under which he agreed to perform entertainment and 
pr »motional services in return for a specified annual salary. Relying on § 482, the court upheld 
the attribution to the individual taxpayer of not only the unpaid salary to which he was 
contractually entitled, but also an additional amount of salary in excess of the contract provision. 
I he taxpayer, rather than his wholly owned corporation, had earned the entertainment income; 
therefore, it was properly allocable to his individual entertainment business. The Service, for 
reasons that are unclear, did not attempt to allocate all the entertainment income received by the 
corporation to the taxpayer, an action which the court characterized as “generous.” 405 F.2d 
673, 67S-'7 (2d C'ir. 1968); accord, eg.. Spicer Theatre, Inc. v. Commissioner, 346 F.2d 704 (6th 
( ir 196?). \iken Drive-In Theatre Corp. v. United States, 281 F.2d 7 (4th Cir. I960); Pauline 
U Ach, 42 T.C. 114 (1964), afj'd. 358 F.2d 342 (6th Cir.), cert, denied, 385 U.S. 899 (1966).
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Likewise, the control test of section 482—that the two 
organizations must be “owned or controlled directly or indirectly by 
the same interests" is met. The Internal Revenue Service recently 
indicated that section 482 will apply when two corporations associate 
their businesses for the purpose of controlling a third business.162 The 
underlying theory is that in effect the two corporations have formed a 
partnership to transact business with a third corporate entity, a 
subsidiary owned by the two corporations. The partnership and the 
subsidiary are treated as dealing with each other and the two entities 
are controlled by the same interests—the two corporations.

'*2Rev. Rul. 65-142, 1965-1 Cum. Bull. 223, 224 (substituting nonacquiescence for the 
Service’s prior acquiescence, 1945 Cum. Bull. 5, in Lake Erie & Pittsburgh Ry., 5 T.C. 558 
(1945)).

'“.See Peoples Gin Co., 41 B.T.A. 343 (1940), affd, I 18 F.2d 72 (5th Cir. 1941). Cooperatives 
with a small number of members are not uncommon, particularly at the state or regional level 
where one cooperative may own another. See Farmers Union State Exch., 30 B.T.A. 1051 (1934) 
(wholly owned subsidiary of state-wide cooperative).

'“Pauline W. Ach, 42 T.C. 114, 125 (1964), affd. 358 I .2d 342 (6th Cir.), cert, denied. 385 
U.S. 899 (1966); see Peoples Gin Co., 41 B.T.A. 343, 347 (1940), affd. 118 F.2d 72 (5th Cir. 
1941).

'“407 F.2d 629 (7th Cir. 1969).
'M!d at 633; cf. Burnet v. Harmel, 287 U.S. 103, I 10 (1932) (state law not controlling on 

sale or exchange for federal tax purposes).
'“407 I 2d at 633. Despite the restrictions of § 1388(a) on paying patronage dividends out 

of income from nonpatronage business, a recent series of cases has allowed certain nonexempt

This rationale similarly applies to a cooperative and its patron
owners. For example, six farmers organize a cooperative to process 
their cotton,163 thereby associating their separate businesses of raising 
cotton in order to control the processing of it. Their association, or 
“partnership," is controlled by the same persons who control the 
cooperative. Then, if by means of patronage dividends or pricing-out 
they misallocate the income earned by the cooperative to their cotton 
raising businesses in order to escape the imposition of an income tax 
on the cooperative, section 482 should “prevent [this] evasion of taxes 
by the arbitrary shifting of profits.“164 *

Finally, although state laws under which some cooperatives are 
organized bar them from operating at a profit, section 482 still may 
be utilized to allocate income to them. For example, in Local Finance 
Corp. v. Commissioner,™ the court held that an Indiana statute which 
prohibited Finance companies from earning commissions on credit life 
insurance sold to borrowers did not prevent the allocation of 
commissions to the finance company under section 482.166 Since the 
finance company had earned the commissions, the court allocated the 
income to it rather than to its insurance subsidiaries, which had 
reported the income.167
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In sum. the crucial fact is that a corporation selling its products 
to its owners at cost is seeking anticipatorily to assign to them the 
income it otherwise would have earned on the transaction. This practice 
section 482 prohibits.

The Constitutional Power of Congress to Tax 
Cooperatives' Earnings

If Congress were to repeal section 521 and subchapter T and enact 
in their place a provision specifically denying any deduction to a 
cooperative corporation for patronage dividends, such legislation 
clear!} would be constitutional despite the cooperatives’ contentions to 
the contrary.16’' Analysis of relevant Supreme Court decisions reveals 
•.hat the power of the Congress to determine to whom income shall be 
taxed is more than ample to reach the earnings cooperatives distribute 
as patronage dividends.169 The fact that cooperatives may be organized 

. water companies to supply water to their members below cost and offset the deficit thus 
seated with income from nonmember business. See, e.g., Anaheim Union Water Co. v. 
< ■ • issioner. 321 F.2d 253, 259 (9th Cir. 1963), rev’g 35 T.C. 1072 (1961); Bear Valley Mutual
Ajicr Co. v. Riddell, 283 I . Supp. 949 (C.D. Cal. 1968). In Anaheim, the Service contended 
•.hat the expenses incurred by the water company in supplying water were not “ordinary and 
necessary” to the extent they exceeded the price charged for the water. The Ninth Circuit, 
" * * *•c.er. rejected this argument on the ground that pursuant to California law, Anaheim’s articles

in. trporation and bylaws obligated it to sell water to its stockholders at no profit. It concluded 
'.hat the question of whether Anaheim’s expenses were ordinary and necessary had to be 
icter mined b\ comparing the expenses of similar, nonprofit businesses. 321 F.2d at 258, citing 
Deputy v. DuPont. 308 U.S. 488 (1940).

I his rationale is demonstrably absurd. Any corporation would be able to organize itself as a 
n nprofil corporation, earn profits on its main line of business, and distribute these profits without
• corporate-level tax by carrying on a second business of making bargain sales to stockholders. 
Such a result makes a mockery of congressional efforts to specify the categories of exempt 
rgani/ations and the extent to which the unrelated business income of such organizations should 

be taxed |\t Rev Code oe 1954 §§ 501(c), 511, 521. “[A] corporation which charges its 
'h ireholders less than cost for its goods or services and uses otherwise taxable income to pay for 
'he expense differential is, in effect, merely making a distribution of such taxable income to 
shareholders without a formal declaration of dividends.” Chicago & W. Ind. R.R. v. 
Commissioner, 303 1.2d 796, 801 (7th Cir. 1962), quoting Anaheim Union Water Co., 35 T.C. 
1072. 1079 H96I). rev’d. 321 F.2d 253 (9th Cir. 1963). The holding of Chicago & W. Ind. R.R. 
A i' statutorih reversed by the enactment of § 281, and the decision was subsequently vacated 
1 light of the change. Chicago & W. Ind. R.R. v. Commissioner, 310 E.2d 380 (7th Cir. 1962). 
The purpose of § 281, however, was quite limited:

I nder certain court decisions a corporation is taxed on its profits even if it uses 
these profits to supply services to a shareholder at less than cost. Also, the shareholder 
is treated as if it had paid at least cost for any services rendered to it and received the 
profits attributable to the undercharge in the form of a dividend. The bill creates a 

tai exception to these two rules in the case of terminal railroad corporations ....
s Ri p No 2273, 87th Cong., 2d Sess. I (1962) (emphasis added); see Comment, Home Grown 
l-Xempiion Through In-Kind Distribution. 54 Va. L. Rev. 1532 (1968).

I<M-S<*< Farmers Union Co-Op. Co. v. Commissioner, 90 F.2d 488, 490-92 (8th Cir. 1937).
*• It can be argued that Congress already has expressed an opinion that it constitutionally can 
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along mutual rather than other capital financing principles is not a 
constitutional bar to their being taxed as corporations.

It should be emphasized initially that the constitutional issue in any 
attempt to tax cooperative earnings is not whether the earnings 
constitute income within the meaning of the sixteenth amendment. 
Such earnings clearly are ”gain[s] derived from capital, from labor, or 
from both combined.”170 In fact, cooperatives always have 
acknowledged that such earnings constitute taxable income to the 
recipient when distributed as patronage dividends. The real 
constitutional question is whether Congress has the power to tax the 
income to the cooperative corporation that earned it.

tax cooperative net margins. Subchapter T denies a deduction for patronage dividends if less than 
20% of a distribution is paid in cash; if a cooperative pays only 15% of its patronage dividends 
in cash, therefore. Congress has determined that the cooperative’s entire net margins can be taxed. 
See Int. Rev. Code of 1954 § 1388(c)(1).

•’“Eisner v. Macomber, 252 U.S. 189, 207 (1920), quoting Doyle v. Mitchell Bros. Co., 247 
U.S. 179 (1918), quoting Strattons' Independence v. Howbert, 231 U.S. 399 (1913).

,uSee Burnet v. Wells, 289 U.S. 670 (1933). The Court upheld taxation of a settlor of an 
irrevocable trust on that portion of the trust income used to pay premiums on policies of insurance 
on his life:

The controversy is one as to the boundaries of legislative power. It must be dealt with 
in a large way, as questions of due process always are, not narrowly or pedantically, 
in slavery to forms or phrases. . . . Refinements of title are without controlling force 
when a statute, unmistakable in meaning, is assailed by a taxpayer as overpassing the 
bounds of reason, an exercise by the lawmakers of arbitrary power. ... A margin 
must be allowed for the play of legislative judgment.

Id. at 677-79; cf. Corliss v. Bowers, 281 U.S. 376 (1930) (upholding taxation of grantor on 
income of revocable trust paid to the beneficiary).

177Burnet v. Wells, 289 U.S. 670, 678-9 (1933).
’’’See notes 86-90 supra and accompanying text.
I7‘£'.g., National Carbide Corp. v. Commissioner, 336 U.S. 422 (1949); Lucas v. Earl, 281 

U.S. Ill (1930).

The Supreme Court has described the spirit in which congressional 
taxing statutes must be approached when their constitutionality 
is challenged on the ground that the income of one taxpayer 
is being taxed improperly to another.171 The taxpayer must demon
strate that the statute overpassed “the bounds of reason," was “whollx 
arbitrary,” and imposed “a burden unrelated to privilege or benefit.",7: 
In attempting to show that a statute taxing them on their net 
margins is unconstitutional because the net margins represent in
come of their patrons, cooperatives would be unable to carry such a 
burden of proof. The activities of a cooperative create income,173 and 
when one considers the Supreme Court cases requiring the earning 
party to pay the tax,174 it is clear that a statute specifically taxing 
cooperatives on their net margins would be constitutional. Since the 
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principle that income be taxed to the party earning it is so basic, a 
legislative enactment specifically applying the principle to cooperatives 
a fortiori would be neither “arbitrary" nor “overpass the bounds of 
reason." Instead, it would be a burden related to a privilege or 
benefit the advantages of incorporation.175

See Moline Properties, Inc. v. Commissioner, 319 U.S. 436, 439 (1943).
”•252 U.S. 523 (1920).
•”/</. at 534.

*32~ I S 404 (1946). In Wilcox, the Supreme Court held that embezzled funds are not 
income to the embezzler, because he is subject to an obligation to repay them when and if caught. 
Id at 408.

*'66 I S 213 (1961). Earlier, the Court had limited Wilcox to its facts by holding extorted 
lunds taxable, despite the obligation to repay should the victim repudiate the transaction. Rutkin 
v United States. 343 U.S. 130, 136-38 (1952).

MRutkin v. United States, 343 U.S. 130, 137 (1952); see James v. United States, 366 U.S. 
213,219 (1961).

K,366 U.S. at 219, quoting North Am. Oil Consol, v. Burnet, 286 U.S. 417, 424 (1932).

furthermore, forming a corporation on cooperative principles, 
rather than in the traditional capitalist mold, does not render it 
constitutionally immune from taxation. In Penn Mut. Life Ins. Co. v. 
Lederer.'1* * the Supreme Court stated that “the fact that the investment 
resulting in accumulation or dividend is made by a cooperative as 
d stinguished from a capitalistic concern does not prevent the amount 
thereof being properly deemed a profit on the investment.”177 Thus, 
given the broad power of Congress to determine to whom income shall 
be taxable, it is inconceivable that specific legislation taxing 
cooperatives in accordance with the fundamental rule that income be 
taxed to the earning party would be held an unconstitutional exercise 
of arbitrary power by the lawmakers.

\lthough for many years cooperatives have relied heavily on 
Commissioner v. Pfi/cox178 to support the proposition that funds held 
'ubject to an obligation to repay are not taxable income to the holder, 
this case was explicitly overruled by James v. United States.'79 The 
modern test is that a gain “constitutes taxable income when its 
recipient has such control over it that, as a practical matter, he derives 
readily realizable economic value from it.”180

James went on to say that “when a taxpayer acquires earnings, 
lawfully or unlawfully, without the consensual recognition, express or 
implied, of an obligation to repay and without restriction as to their 
disposition, ‘he has received income which he is required to return 
. . . Based on this language, a cooperative might argue that
because it holds the funds represented by written allocations subject to 
a consensually recognized obligation to repay the funds to its patrons, 
it has no income that is constitutionally taxable. There are, however, 
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several flaws in such an argument. First, the Wilcox-James line of cases 
deals with an issue different from the one that would arise in 
constitutional litigation over the right to tax a cooperative's net 
margins. These cases treat the problem of whether the receipt of funds 
by a criminal results in gain, a question not appropriately raised if a 
policy decision were made to deny a deduction for patronage dividends. 
Regardless of a cooperative’s obligation to turn over net margins to 
patrons, the presence of gain arising from the separate business 
activities of the cooperative cannot be denied. The question is not 
whether gain has been realized, but who appropriately can be taxed on 
the gain.182 The answer to this question requires an analysis of the 
Lucas v. Earl-National Carbide line of cases, not the Wilcox-James 
cases.

,82The Supreme Court encountered considerable difficulty with the Wilcox-James cases. The 
imposition of a tax on the embezzler meant that two taxes would be paid on the same funds; 
furthermore, the true owner’s claim to the funds would be subject to the government's tax lien 
on whatever amount remained in the hands of the embezzler. Double taxation of corporate 
income, however, is the rule in the corporation-stockholder relationship. Consequently, since it is 
the corporate tax to which cooperatives would be subjected, the problem of unfair double taxation 
of individuals raised in Wilcox and James would not be presented by new legislation denying 
cooperatives a deduction for patronage dividends.

"^See note 82 supra.
"“249 F.2d 726 (4th Cir. 1957).
™Id. at 728.
‘"‘Burnet v. Wells, 289 U.S. 670, 679 (1933); see Rutkin v. United States, 343 U.S. 130, 137 

(1952); cf Helvering v. Horst, 311 U.S. 112, 118 (1940).

Second, even if the James’ “obligation to repay" test were in some 
way applicable to the constitutional issue of taxing cooperatives, 
cooperatives would obtain little, if any, benefit from it. Most 
cooperatives can retain their net margins for use in the business by 
issuing various types of paper as patronage dividends in lieu of cash,183 
and these written allocations can be cancelled to offset losses. 
Furthermore, they are paid off only in the event future earnings are 
sufficient to satisfy the cooperative’s board of directors that there is 
sufficient capital. As the court in Long Poultry Farms, Inc. v. 
Commissioner'** stated: “The taxpayer [patron] never received 
anything except a credit on the cooperative’s books which did not 
entitle it to receive anything except upon the conditions above 
enumerated, and only then if the directors of the cooperative should so 
determine.”185 Indeed, rather than satisfying the “obligation to repay'' 
test of James, the power of cooperatives to control the distribution of 
their earnings would bring into play the principle that dominion and 
control over income is “equivalent to ownership.”186 Since dominion
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and control over net margins reside in the cooperative, not the patrons, 
the cooperative should be taxed on those margins.187

’ The l ax Court has applied this principle:
e do not think the Commissioner has advanced any sound reason for including any 

jmount represented by the revolving fund certificates in the petitioner’s [patron’s] 
income. The petitioner never had any real dominion or control over the funds 
represented by the certificates. The decision to retain the funds in the business rested 
solely uith the directors [of the cooperative].

B \ Carpenter. 20 T.C. 603, 608 (1953), affd. 219 F.2d 635 (5th Cir. 1955).
’’Power or Congress to Tax Cooperatives, supra note 21, at 2, reprinted in 1961 

Hearings. supra note 12, al 2213.

In sum, the foregoing Supreme Court and other decisions 
demonstrate the correctness of the conclusion reached by the staffs of 
the Treasury and the Joint Committee on Internal Revenue Taxation 
in 1951: “The net margins of the cooperatives are income to them 
within the meaning of the sixteenth amendment and may 
constitutionally be taxed as such.'’188

Conclusion

\ny discussion of the tax treatment of cooperatives must begin with 
the conclusion that under basic tax principles their net margins 
constitute income to them and that taxation of such income would 
violate no rule of constitutional law. Proceeding from this basic 
principle. Congress must reexamine carefully and rigorously the policy 
that has allowed cooperatives thus far to receive preferential tax 
treatment.

In conducting such a reexamination, it should be kept in mind that 
cooperatives have changed in the past 50 years from simple 
mechanisms for farmers to market their products to complex business 
organizations competing with normal corporations which, unlike 
cooperatives, bear a substantial tax burden. The competition they are 
able to generate is aggressive and formidable. In this context, tnere is 
no reason for Congress to permit the continuation of existing 
disparities in the tax treatment of two forms of doing business which 
serve similar functions in our society.



PUBLIC WELFARE ADMINISTRATION: QUEST 
FOR A WORKABLE SOLUTION

Douglas Q. Wickham*

The procedural aspects of the administration of public welfare 
benefits have been treated by legal scholars to date only on the question 
of whether benefits may be terminated constitutionally prior to a fair 
hearing. Professor Wickham goes beyond such an analysis and discusses 
the due process requirements of the fair hearing proceeding itself. He first 
focuses on the procedures currently utilized to administer welfare benefits, 
as well as the impact of pending federal regulations and Supreme Court 
litigation. In light of an empirical study and recognizing the need for an 
informal, open atmosphere in welfare proceedings. Professor Wickham 
offers recommendations designed to make the administration of public 
welfare more efficient, concluding that the fair hearing procedure he 
espouses should be given an opportunity to prove itself.

The injustices and inefficiencies of the welfare system are 
manifold. An elderly, semi-invalid woman in Ohio received a letter 
stating that her old-age assistance would be terminated according to 
her request. She told the county welfare department that she had 
made no such request; nevertheless, a temporary restraining order 
issued by a federal district court was necessary to re-establish her 
assistance grant.1 In New York, a crippled person was informed that 
his assistance had been terminated for “failure to attend rehabilitation 
C.O.C.”2 His lawyer discovered that a welfare department official had 
made the decision because in his personal opinion, the man “was a 
parasite” and “playing a game.”3 This same New York agency also 
terminated a mother’s benefits under the Aid to Families with 
Dependent Children (AFDC) program4 because she had failed “to 
comply with department resource policy.”5 In Texas, a 42-year-old 

*B.A., 1963, LL.B., 1966, Yale University. Assistant Professor of Law, University of South 
Carolina School of Law. Member of the Illinois Bar.

'Van Blaricum v. Ohio Welfare Dep’t, Civil No. 68-78 (S.D. Ohio, Mar. 8, 1968) (temporarj 
restraining order).

2Kelly v. Wyman, 294 F. Supp. 893, 904 (S.D.N.Y. 1968), prob, juris, noted sub nom.. 
Goldberg v. Kelly. 394 U.S. 971 (1969).

sld. at 904 n.33 (case of intervenor-plaintiff Soto).
442 U.S.C. §§ 601-44 (\964), as amended, (Supp. IV, 1969).
5Kelly v. Wyman, 294 F. Supp. 893, 904 n.32 (S.D.N.Y. 1968) (case of intervenor-plaintiff 

Sidor), prob, juris, noled sub nom., Goldberg v. Kelly, 394 U.S. 971 (1969). The court held that 
the agency's notices of “failure to comply with Department resource policy” and “failure to 
attend rehabilitation C.O.C.” were “cryptic” and “incomprehensively vague" and that a 
personal hearing on remand would be necessary to explain the allegations and terminology. Id 
at 904.

46
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mother with five children received notice that her benefits would cease 
because she was suspected of living with a man. She reapplied for 
assistance and two months later was found eligible.* I * * * * 6 A mother of six 
children in Iowa failed to receive her AFDC check. Efforts to discover 
uh\ her benefits had been terminated proved unsuccessful, and two 
months later she received a “notification of termination.’’7 In 
California, a widow’s old-age assistance was stopped because she was 
the beneficiary of an insurance policy on her son's life, in spite of the 
fact that the proceeds had not been distributed to her, but used 
instead to pay the son’s debts according to his dying wish. Several 
months later, upon administrative appeal, her grant was reinstated.8 
\gain in California, a woman was given a choice between admitting 
that a man had been living with her, which would allow her to retain 
part of her AFDC benefits, and denying it, which would cause her to 
forfeit all benefits because of the agency’s disbelief. Four months 
later, a hearing officer of the state welfare agency ordered that her 
benefits be restored because her denial had been truthful.9

'Machado v. Hakney, 299 F. Supp. 644 (W.D. Tex. 1969) (three judge court), appeal 
docketed. 38 U.S.L.W. 3086 (U.S. Sept. 3, 1969) (No. 553).

T age v Downing. Civil No. 7-2089-C-2 (S.D. Iowa, filed Oct. 30, 1967). This case came to 
trial in September, 1968, but seven months later, still before judgment was entered, the court 

rdcred that "unless good cause is shown to the contrary, this matter will be held in abeyance 
pending receipt of opinions of the Supreme Court of the United States in . . . Wheeler v. 
Montgomery and Goldberg v. Kelly.” Id.

'Wheeler v. Montgomery, 296 F. Supp. 138, 139 (N.D. Cal. 1968), prob, juris, noted, 394
I S 970 (1969). The administrative appeal is the federally required fair hearing. See note 15
infra.

’McCullough v. Terzian, No. 379011 (Cal. Super. Ct., May 2, 1968), rev'd,____Cal. App. 2d
----- 80 Cal. Rptr. 283 (1969); see Petitioner’s Jurisdictional Statement, app. G., at 26a, 27a,
Wheeler v. Montgomery, 394 U.S. 970 (1969).

'•For a quantitative picture of welfare benefit cases, see Appendix. The term "termination”
hereinafter also will include a reduction of benefits or a denial of an initial application.
Although the particular administrative procedures may vary, the underlying difficulties and
guiding principles are similar in all three situations.

"National Ce\tfr for Social Statistics, Public Assistance Statistics, Report A2
(1969) (on file at HEW).

These cases represent but a few of the many thousands of 
decisions made each year by state and local administrative bodies to 
deny, reduce, or terminate welfare benefits.10 Welfare administration 
thus ranks high in terms of the number of decisions rendered, 
furthermore, although each public welfare grant in itself involves only 
a small amount of money, it is both vital to the individual concerned 
and representative of a fast-increasing demand on the public purse, 
since according to best estimates, one of every 20 Americans receives 
some sort of aid.11



48 The Georgetown Law Journal [Vol. 58:46

Welfare Procedure

Although procedural changes in the administration of public 
welfare benefits can be expected in the near future,12 an analysis of the 
general pattern that now exists is necessary to understand more full) 
the problems posed by this area of the law and the need for the 
procedural mechanism which is later suggested. Officials of the local 
welfare agency make both the initial and all subsequent decisions 
affecting an individual’s receipt of benefits. They reach these decisions 
on the basis of information supplied by the applicant and independent 
investigations conducted by members of the agency; in addition, 
reliance frequently is placed upon unsolicited information from third 
parties. If a negative decision is beached by the department, the 
individual involved is apprised of the termination or denial of his 
grant. Such a decision can come at any time, since each case is 
reviewed periodically to determine a person’s continued eligibility for 
aid. Although actual procedures for welfare administration vary 
widely, some informal contact with a recipient usually will occur in 
order to hear his views before.a decision to terminate assistance is 
made.13

l2See notes 39-41 infra and accompanying text.
l3See Wedemeyer & Moore, The American Welfare System, 54 Calif. L. Rev. 326 (1966); 

Comment, Texas Welfare Appeals: The Hidden Right, 46 Texas L. Rev. 223 (1967).
“This is the basis for the complaints in all of the litigation described at notes 1-9 supra 

Analysis and labeling of welfare procedures have been influenced by efforts on the part of those 
who advocate the recipient’s cause to characterize local procedures as adjudicative, for it is onh 
when administrative bodies act adjudicatively that the full range of procedural safeguards must 
be invoked. See Burrus & Fessler, Constitutional Due Process Hearing Requirements in the 
Administration of Public Assistance: The District of Columbia Experience, 16 Am. U.L Rev 
199 (1967); Morris, Welfare Benefits as Property: Requiring a Prior Hearing. 20 Ad. L Rev 
487 (1968); notes 87-92 infra and accompanying text.

“This hearing is a required part of every state’s welfare program. See 42 U.S.C. § 302 
(a)(4) (1964) (old age assistance); id. § 602(a)(4) (Supp. IV, 1969) (AFDC); id. § 1202(a)(4) 
(Supp. IV, 1969) (aid to permanently blind); id. § 1352(a)(4) (Supp. IV, 1969) (assistance to 
permanently disabled); id § 1382(a)(4) (1964) (medical assistance to the aged). The Department 
of Health, Education, and Welfare, through the issuance of rules and regulations, has delineated 
specific rights and safeguards to be observed at this hearing. See HEW, Handbook of Public 
Assistance Administration, pt. IV. §§ 6000-6500 (1969) [hereinafter cited as HEW 
Handbook]; text accompanying notes 30-35 infra.

The welfare recipient typically is not permitted a formal hearing 
prior to the denial or termination of his benefits.14 If he is dissatisfied 
with the local decision, the next step in the administrative process is a 
hearing before an impartial official of the state welfare agency.15 This 
fair hearing closely resembles a judicial proceeding in terms of the 
safeguards afforded the individual. Benefits, however, generally are 
withheld pending this hearing, thus making it exceedingly difficult for 
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welfare recipients to take effective advantage of it. In essence, 
therefore, the administrative action taken to withhold benefits is based 
solely on the local agency’s decision. Although the agency’s methods 
are not judicial, the effect of its decision is.

Procedurally, any informal contact at the local level more closely 
resembles an investigation than an adjudication. Since in most cases, 
however, it is the only administrative action taken prior to 
withholding benefits, it does serve substantively as an adjudication, 
not merely as an investigation. If the withholding were shifted to a 
later stage in the process, such as after the fair hearing16 before the 
state welfare agency, the earlier informal contact no longer would be 
adjudicative; the fair hearing would become the true adjudicative stage 
of the welfare process. This distinction becomes important in 
attempting to determine what standard of procedural due process 
applies to the two stages.

"This is the intent of the latest amendment to the federal fair hearing regulations. See 34 
fed Reg 1144. as amended, 34 Fed. Reg. 13.595 (1969) (effective July 1, 1970); text 
accompanying note 40 infra.

1 Handler & Goodstein. Legislative Development of Public Assistance, 1968 Wis. L. Rev. 
414, Wcdemeyer & Moore, supra note 13.

"See Cronin. I he Impact of Federal Welfare Grants on Municipal Government, 40 B.U.L. 
Rev. 531 (I960).

Even if the stages are subdivided and labeled, the major task of 
applying administrative doctrine in the welfare situation so as to 
strike a balance between due process fairness to the individual 
claimant and efficient administration of welfare benefits yet remains. 
Regardless of the manner in which the balance is struck, however, the 
administrator's discretion must be controlled, and conventional 
procedural controls, drawn largely from the tradition of criminal 
trials, are not the answer. A fair, informal process, which meets the 
requirements of due process, must be developed in order to make just 
and timely initial dispositions of the bulk of welfare benefit cases.

Federal Regulation and the Right to a Hearing

The system by which public welfare funds are distributed is a 
combination of federal, state, and local programs. Local and state 
relief programs are descendants of both the English poor laws and the 
concept of aid to the “worthy poor,’’17 under which each unit of local 
government took care of its poor by whatever means it thought best. 
\s local programs began to be supplemented by state funds, the state 
acquired a measure of control and supervisory power; the local 
agencies, however, retained much authority over administrative 
procedures.* 1* Even today, local welfare agencies exercise considerable 
power over the lives of persons who receive their benefits.
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Large-scale federal participation in welfare programs dates only 
from the depression of the 1930’s. The Social Security Act of 1935'* 
made federal funds available to specific categories of persons in states 
whose programs either met or were adapted to meet the particular 
requirements set out in the Act and its implementing regulations.2" 
Nevertheless, actual administration of welfare programs remained al 
the state and local levels; it was not intended that federal 
administrative authority would extend beyond broad guidelines of 
fairness.* 20 21

'»Ch. 531,49 Stat. 620.
20The original Act included the categories of Old Age Assistance, Aid to Dependent Children, 

Aid to the Blind, Maternal and Child Welfare, and Unemployment Compensation 
Administration. Id. As presently structured, it includes: (1) Old Age Assistance; (2) Aid to 
Families with Dependent Children; (3) Aid to the Blind; (4) Aid to the Permanently and Totally 
Disabled; (5) and Medical Aid for the Aged. 42 U.S.C. §§ 301-06, 601-09, 1201-06, 1351-55, 
1381-85 (1964), as amended, (Supp. IV, 1969); see HEW Handbook (rulesand regulations).

21 It is clear that Congress intended each state to determine its own standard of need. H R 
Rep. No. 615, 74th Cong., 1st Sess. 24 (1935); S. Rep. No. 628, 74th Cong., 1st Sess. 35-36 
(1935).

22King v. Smith, 392 U.S. 309 (1968).
"The Court noted that regulations of the Department of Health, Education, and Welfare 

(HEW), if consistent with Congress’ intent as manifested in the Social Security Act, are 
controlling and will invalidate any nonconforming state regulation. Id. at 333 & n.34.

2‘Appellants in King v. Smith had challenged the validity of the Alabama “substitute father" 
regulation as being violative of the equal protection clause and as such properly justiciable by a 
three-judge federal district court. This allegation proved to be a crucial jurisdictional base. The 
Supreme Court, although deciding on the basis of an existent conflict between the Alabama 
regulation and the Social Security Act and without reaching the constitutional issue, explicitly 
refused to indicate whether such inconsistency, standing alone, would be sufficient to invoke the 
jurisdiction of the federal courts. 392 U.S. 309, 312 n.3, citing Note, Federal Judicial Review oj 
State Welfare Practices. 67 Colum L. Rev. 84 (1967).

"Appendix contains figures showing that very few cases reach even the administrative “fair 
hearing” stage, which is still one step before judicial review. The advent, however, of Legal 
Services Programs funded by the Office of Economic Opportunity, has provided at least a 
means for the welfare recipient to obtain an attorney to argue his case. See 42 
U.S.C. § 2809(a)(3) (Supp. IV, 1969); J. Carlin, Civii Justice and the Poor 61-75 (1968).

Although federal regulations have occupied a significant position 
in the system of public welfare administration, their potential value 
has not been fully realized. Notwithstanding a recent Supreme Court 
decision22 strongly supporting the proposition that federal regulations 
are not merely recommended guidelines, but mandatory on the states,23 
their practical enforcement remains a problem. Often, the only forum 
available to redress violations of the regulations by state and local 
officials is a state court, since a substantial federal question must be 
presented in order to invoke federal jurisdiction.24 Regardless of what 
forum is available, however, without counsel and without a source of 
income on which to live during litigation, a welfare recipient 
effectively is precluded from fully vindicating his rights in any court.25 
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Although the Department of Health, Education, and Welfare (HEW) 
max terminate federal funds to any state whose program does not 
comply with the law, past experience has shown that this sanction is 
too drastic to be of practical use. In spite of these obstacles, federal 
regulations do predominate in theory and have led the way in 
providing procedural protection to the welfare recipient by preventing 
wholesale disregard of his rights.26 They operate as a legal framework 
against which actions of local officials can be measured to determine 
whether there has been an abuse of discretion. An examination of the 
particular regulatory safeguards will demonstrate their potential value.

:‘\ote, Federal Judicial Review, supra note 24, at 91.
r‘See note 15 supra.
'■'See HEW Handbook, supra note 15, §§ 6000-6500.
:>Scholz. Hearings in Public Assistance, Social Security Bull., July 1948, at 14.
“HEW Handbook § 6200(d). “The person conducting the hearing shall not have been 

connected in any way with previous actions or decisions on which the appeal is made.” 
Id. § 6400(e).

■'Id $ 6200(g). “The agency has not discharged its responsibility for a hearing unless it has 
taken all steps necessary to enable a claimant who requested a hearing to attend the hearing in 
person or to be represented by a person of his own choosing.” Id. § 6400(d).

ald § 6200(e). “It [the publication of procedural rules] contributes to the fairness of the 
hearing procedure, and emphasizes that there is ‘due process’ in program administration 
affecting the right to public assistance.” Id. § 6400(b).

ald §§ 6200(f), (i); see id. § 6400(a).
uld. § 6200(i)(l>-
M/J. § 6200(7).

An “appeal of right” to a fair hearing for persons whose 
applications for aid have been denied or for recipients whose benefits 
have been reduced or terminated always has been required by the 
Social Security Act. Any state program which does not provide such 
a hearing fails to meet the standards of eligibility for federal funds.27 
Both HEW and its predecessors have promulgated procedural rules 
and regulations designed to give meaning to the statutory concept of a 
fair hearing.28 These regulations are evaluated and amended 
periodically in order to provide a system of administrative appeal that 
fits the needs of the welfare recipient.29 Those procedural safeguards 
present in most formal administrative agency hearings also are 
afforded the welfare claimant. The case must be considered by an 
impartial hearing officer.30 The hearing must be convened at a time 
and place convenient to the claimant31 and conducted according to 
published rules of procedure.32 In addition, the claimant may bring 
counsel and witnesses to the hearing33 and may inspect all 
documentary evidence.34 Finally, the impartial hearing examiner must 
base his decision solely on the evidence presented in the case.35

Despite the existence of such procedural safeguards, the 
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administrative “appeal of right” has remained largely unused.3* 
Several changes, however, have been made in the last two years to 
correct vital flaws, and each of these changes represents a marked 
improvement. In 1967, a 60 day time limit was placed on the 
processing of a fair hearing. Unless the claimant himself causes the 
delay, final action must come no more than 60 days after the request 
for a fair hearing.31 * * * * * 37 A companion change requires that benefits be 
restored on a fully retroactive basis in any case decided in favor of the 
claimant.3* Two other changes, which are of considerable significance, 
become effective July 1, 1970.39 The first requires that when a fair 
hearing is pending in a case “involving an issue of fact, or of 
judgment,” all benefits must be continued until a final decision is 
rendered.40 The other provides that the services of a lawyer will be 
made available at the fair hearing to any welfare applicant or 
recipient who desires one.41 These safeguards, which soon will be 
required by HEW regulations, should present a workable solution to 
any constitutional attack on local welfare procedures.

31 Less than r; of the termination cases studied have gone to a fair hearing. See Appendix
”HEW Handbook § 6200(j).
M/d. § 62OO(k).
”34 Fed. Reg. 13,595, amending 34 l ed. Reg. 1144 (1969). Originally these changes were to

take effect on October I, 1969, but HEW Secretary, Robert H. Finch, recently announced a 9
month postponement. Washington Post, Aug. 22, 1969, § A, at 2, col. I.

‘°34 Fed. Reg. 1144, as amended. 34 Fed. Reg. 13,595 (1969).
"Id.
"Wheeler v. Montgomery, 394 U.S. 970 (1969), noting prob, juris, oj 296 F. Supp. 138

(N D. Cal. 1968); Goldberg v. Kelly, 394 U.S. 971 (1969), noting prob, juris, of Kelly v.
Wyman, 294 F. Supp. 893 (S.D.N.Y. 1968).

"296 F. Supp. 138 (N D. Cal. 1968), prob, juris, noted. 394 U.S. 970 (1969).

Constitutional Litigation

Notwithstanding the above discussed federal regulations, which 
effective July 1, 1970, will prohibit withdrawal of welfare benefits 
before a fair hearing is held, this same issue has been raised in tuo 
cases now pending before the Supreme Court.42 An examination of 
these cases, therefore, should provide a useful insight into the problem 
of the fair hearing as it has been posed to the Court.

Wheeler v. Montgomery**

Complainant in Wheeler lost her old-age assistance without being 
offered a hearing of any type before the local administrative body. 
She then brought an action for declaratory judgment and injunctive 
relief, which was dismissed by the district court.44 Complainant alleged 
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that this lack of a hearing violated her right to procedural due process 
guaranteed by the fourteenth amendment. She further contended that 
she should have received the fair hearing called for by federal 
regulations before any diminution or loss of benefits.* * 45 Both parties 
agreed that the Constitution requires a hearing before benefits may be 
lost,4* and the case was litigated on the issue of what procedural 
safeguards must be afforded.47

“Brief for Plaintiffs at 18, Wheeler v. Montgomery, 296 F. Supp. 138 (N.D. Cal. 1968); 
Petitioner s Jurisdictional Statement at 16, Wheeler v. Montgomery, 394 U.S. 970 (1969)
probable jurisdiction noted).

“Both parties agreed that two questions were involved: (1) Whether the Constitution 
demands a hearing before an individual can lose his welfare benefits; and (2) if it does, what are 
the constitutional due process requirements of such a hearing. Brief for Defendants at 1, Wheeler 
v Montgomery. 296 F. Supp. 138 (N.D. Cal. 1968).

nld.
“296 1 Supp. at 139. Several months after suit was brought, the California Department of 

Welfare issued a new regulation concerning the administrative procedure for terminating welfare 
’xnefits prior to a fair hearing. The new regulation provides that the recipient be notified of the 
department's proposed action and that such notice include both an explanation of the agency's 
reasons for the decision and a statement of what the claimant is required to do to reestablish 
eligiblity. In addition, the recipient is to be informed of his right to an interview with an official 
of the county welfare department and that he is permitted to bring counsel and witnesses. 
Complainant in Wheeler likewise attacked these new regulatory provisions as failing to meet 
necessar) due process safeguards. Id. at 139 n.l, 140.

“Plaintiff also argued that a proceeding with fewer procedural safeguards than are called for 
in the federal regulations is not a true hearing and that since a hearing is required before a 
decision to terminate benefits can take effect, the procedure violated the federal regulations.
Brief for Plaintiffs, supra note 45, at 12-13, 18-21.

'‘Plaintiff alleged: (I) Local procedures failed to provide an impartial hearer in that the 
person »ho conducted the interview with recipient probably had participated in the initial 
decision to terminate and thus would be biased toward the agency’s position; (2) there was 
insufficient time for the recipient to prepare for the hearing, since the interview normally was 
scheduled within a week after mailing of the notice; (3) because complainant had to reprove her 
eligibility after the department’s ex parte determination, the burden of proof had shifted 
unjustifiably to her; (4) the hearer was not required to base his decision solely on the evidence at 
hand nor keep a record of the interview; and (5) recipient had no right to confront and cross- 
examine ans informers, although their statements might have influenced the agency’s decision. 
Id. at 24-30.

Complainant attacked local procedures on the ground that an 
administrative hearing with full procedural safeguards is required 
prior to termination of benefits in order to meet constitutional due 
process standards.48 Furthermore, the deprivation of benefits caused 
her to live below subsistence level, a penalty imposed notwithstanding 
the fact that a fair hearing later might vindicate her legal rights. She 
argued that any administrative procedure that permits an eligible 
claimant to be without benefits for so long is unconstitutional.49

Although complainant also assigned five specific procedural 
defects in the local hearing,50 they were confined strictly to the local 



54 The Georgetown Law Journal [Vol. 58:46

interview and not directed at the fair hearing procedure itself. The 
constitutional argument, therefore, was based on the termination of 
benefits before the fair hearing. Since the administrative decision takes 
effect only when benefits are withheld, any hearing before withholding, 
albeit nominated an interview, and upon which withholding is based 
must meet minimum procedural standards.

The welfare department sought judicial approval of its practice of 
withholding benefits from the recipient pending the outcome of a fair 
hearing, contending that the newly required local procedure,51 coupled 
with the federal right both to a fair hearing and a decision within 60 
days of the request for such a hearing, was sufficient to satisfy due 
process standards of the Constitution. It argued that the continuation 
of benefits until completion of an administrative appeal would 
increase significantly the cost of the program52 and that with its 
elaborate procedures the fair hearing would serve to correct any errors 
which might occur at the local level.53 It was not contended, therefore, 
that the local interview was a substitute for the federally required fair 
hearing—merely that the procedural aspects of the interview were fair 
and adequate under the circumstances. The proposed changes to the 
federal regulations, which require a fair hearing before the termination 
of benefits,54 would have rendered the issue in this case moot; 
however, since HEW has postponed their effective date until July 
1, 1970, the Court will have to confront the problem of pretermination 
directly.

5l5,ee note 48 supra.
52 Brief for Defendants, supra note 46, at 6-8, 16.
53The agency cited two cases to illustrate that the courts do not require the full range of trial 

safeguards for administrative hearings. Id. at 7, citing Thorpe v. Housing Authority, 386 U.S 
670 (1967) (per curiam) and Dixon v. Alabama State Bd. of Educ., 294 I .2d 150 (5th Cir.). 
cert, denied. 368 U.S. 930 (1961). But see Thorpe v. Housing Authority, 393 U.S. 268 (1969) 
(decision rendered subsequent to filing of Wheeler briefs). In the first Thorpe case, the Supreme 
Court held that since the North Carolina courts did not have an opportunity to consider a HUD 
policy requiring an informal, conference-type hearing prior to eviction from federally assisted 
public housing, the case should be remanded. The North Carolina supreme court then refused to 
apply the policy, holding it prospective only. Housing Authority v. Thorpe, 271 N.C. 468, 157 
S.E.2d 147 (1967). In the second Thorpe case, the Supreme Court held that since the tenant was 
still occupying her apartment, the HUD policy should be adhered to; however, it refused to 
establish any specific guidelines. Thorpe v. Housing Authority, 393 U.S. 268, 283-84 (1969).

In Dixon, the I ifth Circuit found that plaintiff was entitled to a hearing before an 
administrative board prior to expulsion from a tax-supported university. Dixon v. Alabama 
State Bd. of Educ., 294 I 2d 150, 158-59 (5th Cir.), cert, denied. 368 U.S. 930 (1961). The 
court, however, specifically refused to hold that the hearing must resemble a trial; instead, it 
said that an informal proceeding at which the student could present his side of the case is all the 
Constitution requires. 294 F.2d at 159.

notes 39-41 supra and accompanying text.



1969] Public Welfare Administration 55

Kelly v. Wyman55

The constitutionality of the termination of welfare benefits prior to 
a fair hearing also was challenged in Kelly v. PTywaw;56 however, the 
plaintiffs went one step further than was done in Wheeler and charged 
that the actual conduct of the fair hearing itself violated due process. 
Again, declaratory and injunctive relief was sought.

Although New York enacted new regulations during the course of 
litigation in order to improve the fairness of local pretermination 
procedures by providing for review of claimant's case before stopping 
assistance,57 plaintiffs alleged that even with such improved local 
procedures, the regulations suffered from constitutional deficiencies, 
l our grounds were proffered: (1) Notice given to the recipient was 
inadequate, since it did not explain the reasons for the action nor the 
substance of any adverse evidence; (2) the recipient was given too little 
time seven days from the date of mailing—to prepare an effective 
reply; (3) there was no right to appear personally; and (4) the 
reviewing official usually participated in the original decision 
proposing termination of benefits.58

In attacking the procedural aspects of the fair hearing,59 the 
plaintiffs cited two reasons for its constitutional inadequacy: (1) The 
lime between the request for a fair hearing and the final decision was

"294 I Supp. 893 (S.D.N.Y. 1968), prob, juris, noted sub nom., Goldberg v. Kelly, 394 U.S. 
971 (1969).

*ld. at 905.
See id at 897 n.7. This regulation provides for a personal appearance before a member of 

the local welfare department to whom claimant can present his case before termination is 
effected. Opposition to this regulation, however, by the New York City Welfare Department 
nflucnced the city council to enact an optional procedure—Option (b)—which is the operative 

provision in Sew York City. The regulation as it stood before the enactment of Option (b) 
subsequently became known as Option (a). Option (b) does not permit a personal appearance by 
the recipient; it merely gives him the opportunity to write a letter for his file prior to its review 
h\ the local supervisor. For the text of Option (b), see 294 F. Supp. at 897 n.7. Plaintiffs in Kelly 
directed their attention primarily to attacking this alternative procedure.

The primary local procedure, Option (a), was not treated in detail by the court. Plaintiffs 
took the position that although this alternative procedure was a step in the right direction, it 
also raised serious constitutional questions because of the absence of a right to confront and 
cross-examine adverse witnesses. Brief for Plaintiffs at 19-20, Kelly v. Wyman, 294 F. Supp. 893 
(S.D.N.Y. 1968).

wBrief for Plaintiffs, supra note 57, at 20-27.
‘•The \ew York fair hearing is a trial-type proceeding, which a recipient may request after 

his benefits have been stopped pursuant to the decision of the reviewing officer. It is the second 
step, following pretermination, in the administrative process and the stage at which significant 
procedural safeguards are provided.
(The) hearing is before an independent state hearing officer; the complaining recipient 
has the right of confrontation and cross-examination of the witnesses against him; and 
a verbatim record is made of the hearing. . . . [The] hearing is to be held within ten 
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too lengthy, averaging between four and six months;60 and (2) the 
hearing was in the nature of an appeal, since the burden of proof to 
overcome the local board’s decision was upon the recipient.61

working days of receipt of a request for the hearing, and a decision is to be rendered 
as soon as feasible, and. in any event, not later than twelve working days from the 
close of the hearing.

294 F. Supp. at 898. Even with these safeguards, the New York fair hearing procedure was 
alleged not to have met HEW standards. Id. at 898 n.9. The court, however, said that it would 
construe the procedure so as to remedy its alleged faults, ¡d. at 899 n. 11.

*" Brief for Plaintiffs, supra note 57, at 39-41. Furthermore, since a large percentage of fair 
hearing appeals result in favorable decisions for the welfare recipient, a significant number of 
eligible persons are deprived unjustifiably of any assistance with which to sustain their lives. Id 
at 45; 294 F. Supp. at 901 n. 17.

" Brief for Plaintiffs, supra note 57, at 45. An ironic aspect of this case is that neither of the 
assigned deficiencies would have existed had the New York Welfare Department been carrying 
out the federal fair hearing regulations. The 60 day federal time limit for the processing of a fair 
hearing would have eliminated the first issue. See HEW Handbook, supra note 15, § 62OO(j) 
Although the regulations are not explicit on the burden of proof, their clear implication is that 
the fair hearing is the first real hearing; local procedures are designed for “adjustment" and arc 
not to “interfere with the hearing process.” Id. § 6400(a); see notes 87-92 infra and 
accompanying text. Under the heading of “Interpretation,” HEW spells out the relationship 
between the statutory fair hearing and the local review of cases; the local procedures are never 
characterized as hearings. See HEW Handbook § 6400(a). The burden of proof, therefore, 
should be on the applicant only to establish his initial eligibility, with the State having the 
burden to establish a later ineligibility. Plaintiffs’ attack on the fair hearing thus was based on a 
systematic misapplication of the governing federal regulations by the New York welfare 
agencies, not on any defects in the regulations themselves.

*2“W’e agree with defendants that the state fair hearing procedure after termination of 
benefits seems constitutionally sufficient.” 294 F. Supp. at 898-99.

Kld. at 908.
“Memorandum for Defendants Wyman and N.Y. State Board of Social Welfare in Support 

of Motion for Summary Judgment at 6-13, Kelly v. Wyman, 294 F. Supp. 893 (S.D.N.Y. 1968) 
[hereinafter cited as Defendants’ Trial Memorandum],

*s294 F. Supp. at 899.
"Id. at 908.

The district court thus was confronted with a wide-ranging 
constitutional attack on welfare procedures. Although the court stated 
that considered alone the fair hearing procedures seemed 
constitutional,62 it did not discuss their constitutionality as actually 
followed in New York,63 confining its decision to the local 
procedure of terminating benefits prior to a fair hearing.

The welfare department did not try to justify the local procedures 
themselves, but argued that the combination of the local 
administrative procedure and the subsequent fair hearing met 
constitutional due process standards.64 Nevertheless, the court 
disagreed,65 holding that plaintiffs’ needs outweighed the state's 
interest in minimizing costs and that more elaborate procedural 
safeguards were necessary in an administrative procedure that might 
lead to the termination of benefits.66 Specifically, the court found that 
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claimants had the right to a personal appearance, to full discovery of 
lheir cases, and to limited confrontation and cross-examination of 
adverse witnesses.67 The procedure, therefore, clearly failed to meet 
these standards, and the court declared it unconstitutional.68 Although 
disapproving any extreme position on the question of what procedural 
safeguards a welfare recipient is entitled to receive, such as the 
extensive safeguards required at a criminal trial,69 the court did 
recognize that some measures were required to protect against 
arbitrary administrative action. It therefore proposed its own 
definition of what safeguards constitutionally must be afforded. The 
result, however, was unfortunate, because it requires substantial 
duplication in the hearings at each stage of the process.

11 Id at 903-06.
“Although not actually in controversy. Option (a) was also considered by the court. Finding 

he regulation governing Option (a) ambiguous on three issues the right to confrontation and 
cross-examination, the right to have the termination decision based only on the evidence in the 
case, and the right to have an official who had not participated in the initial decision to 
recommend termination review of the case the court nevertheless held the procedure 
constitutional by construing it to include these basic rights. Id. at 906; see note 57 supra.

* The right to face those providing harmful information and have them interrogated 
mas be substantially achieved in an informal way, and we use the term “cross- 
examination" here in that less formal sense .... [WJhere termination of benefits 
"depends upon information supplied by a particular person whose reliability or 
veracity is brought into question by the applicant, confrontation and the right of cross- 
examination should be afforded.”

294 I Supp. at 905, quoting in part Willner v. Committee on Character & Fitness, 373 U.S. 96, 108 
(1963) (concurring opinion).

7,34 Fed. Reg. 1144. as amended. 34 Fed. Reg. 13,595 (1969).
'Even if the Court does not find a constitutional right to a fair hearing before termination of 

welfare benefits, or if it manages to skirt the issue by finding an alternative ground upon which

The present posture of Kelly also would have been affected by the 
proposed changes to the HEW regulations.70 Notwithstanding 
plaintiffs* * objections to the local pretermination and fair hearing 
procedures, their constitutional arguments were based primarily on 
the fact that benefits could be terminated at a stage of the 
administrative process before the fairest hearing available. Since the 
effective date of the regulations has been postponed, as in Wheeler the 
Court will have to confront this issue. Furthermore, although the 
district court did not discuss the constitutionality of the fair hearing 
procedures in depth, the Court may seize upon the opportunity to 
proffer needed guidance on this issue.

\DMINTSTRATIVE HEARINGS AND PROCEDURAL DUE PROCESS

Assuming that either a Supreme Court ruling or new federal 
regulations will require the continuation of welfare benefits until a 
decision based on a fair hearing is rendered,71 issues still remain to 
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which the Court may speak. An examination of the constitutional 
principles will indicate the direction that the Court should take.

GUIDING PRINCIPLES

Determining the constitutional requirements for a particular 
administrative procedure often depends on whether the action is 
considered adjudicative* 72 or investigative.73 Both categories have their 
own standards of procedure; therefore, deciding the category into 
which a particular procedure of welfare administration falls will help 
resolve how strict the constitutional standard must be. First, however, 
it is necessary to discuss three basic principles which govern the extent 
to which safeguards must be provided.

to base its decision, the right still will become effective; its origin simply will be regulator) 
rather than constitutional. Notwithstanding the difficulty in predicting the outcome of Supreme 
Court litigation, particularly in light of the recent changes in the Court's membership, it is not 
unreasonable to suggest that the issue will be decided on constitutional grounds and a due 
process violation found when benefits are terminated prior to a fair hearing. Cf. Opp Cotton 
Mills v. Administrator. Wage& Hour Div., 312 U.S. 126, 152-53 (1941).

Nevertheless, the Nixon administration recently argued that welfare benefits should not be 
continued pending the fair hearing. Solicitor General Erwin N. Griswold stated that ‘‘[sjuch a 
procedure could paralyze operation of the federal welfare program and reduce the amount of 
money available for eligible individuals.” Washington Post, Sept. 11, 1969, § A, at 4. col. 5.

72See 1 K. Davis. Administrative Law §§ 7.0I-.04 (1958).
13 See id. § 8.11 (Supp. 1965).
’‘Londoner v. Denver, 210 U.S. 373 (1908); accord, Gonzales v. United States, 348 U.S 

407, 413 (1955); see I K. Davis, supra note 72, § 7.02.
7iOpp Cotton Mills v. Administrator, Wage & Hour Div., 312 U.S. 126, 152-53 (1941). 
’’Willner v. Committee on Character & Fitness, 373 U.S. 96 (1963) (attorney); Slochower v.

Board of Educ., 350 U.S. 551 (1956) (teacher); Goldsmith v. Board of Tax Appeals, 270 U.S. 
117 (1925) (accountant).

r,E.g., American Airlines, Inc. v. CAB, 125 U.S. App. D.C. 6, 359 F.2d 624 (1966); 
Gonzales v. Freeman. 108 U.S. App. D.C. 180, 334 F.2d 570 (1964).

7xDixon v. Alabama State Bd. of Educ., 294 F.2d 150 (5th Cir.), cert, denied, 368 U.S. 930 
(1961); Knight v. State Bd. of Educ., 200 F. Supp. 174 (M.D. Tenn. 1961).

’’Greene v. McElroy, 360 U.S. 474 (1959).

Procedural due process requires an administrative hearing prior to 
the effective date of an adjudicative decision, that is, a decision in 
which findings of fact are necessary to dispose of the case.74 While the 
hearing is not required at any particular point in the administrative 
proceeding, due process demands that it be “held before the final 
order becomes effective.“75 Examples of decisions which are considered 
adjudicative, thus requiring a prior hearing, include refusal to issue a 
license to practice a profession,76 repudiation of the right to bid for a 
government contract,77 explusion from a tax-supported school.7" and 
denial of security clearances necessary for employment in a defense 
industry.79
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Hou closely the due process standards of an administrative 
hearing must resemble those of a trial depends upon the circumstances 
of the case and a balancing of the interests involved. Determining 
which safeguards are required at a particular hearing, however, is a 
confusing task. Societal interests must be balanced:80 the interest in 
avoiding potential harm to individual recipients must be assessed and 
balanced against the interest in expeditious and inexpensive 
administrative procedures that can be obtained by denying requested 
safeguards. Three representative cases, which have upheld the 
constitutionality of an administrative middle-of-the-road approach 
between summary action and a trial-type hearing, should serve to 
illustrate, in Greene v. McElroy?' the government’s interest in 
keeping investigative information and its sources secret was held 
insufficient to justify the practice of revoking a security clearance 
without informing the individual at least of the nature of the evidence 
against him and the sources of any adverse information. In 
I niied Stales v. Nugent?2 the Supreme Court held that prior to a 
conscientious objector’s hearing on administrative appeal, he was 
entitled only to a summary of the evidence in the FBI investigation 
de. Here the Court possibly deferred to Congress, which had designed 

the procedure83 in an effort to balance the interest of fairness and 
expediency. In the third case, however, involving the same issue as in 
\ugent, the Court reversed a selective service appeals board’s decision 
because the summary provided the draftee was inadequate.84

*See Königsberg v. State Bar, 366 U.S. 36, 52 (1961); Dennis v. United States, 341 U.S. 
494, 529-34 (1961) (Frankfurter, J., concurring).

“360 U.S. 474 (1959); accord. Greene v. United States, 376 U.S. 149 (1964); cf Hannah v. 
Lärche, 363 U.S. 420 (I960).

•'346 L S I (1953); accord, e.g., Gonzales v. United States, 364 U.S. 59 (I960); DeRemer v. 
United States. 340 F.2d 712 (8th Cir. 1965).

“346 I S at 4-5. The FBI was required to investigate all persons claiming conscientious 
objector status in an effort to enlighten the draft and appeal boards of the genuiness of a 
potential draftee's beliefs. A summary of the FBI report was given to the objector prior to the 
hearing on his administrative appeal, but an opportunity for the draftee to confront and cross- 
examine sources of adverse evidence was not offered. The Military Selective Service Act of 1967, 
however, eliminated this procedure. See 50 U.S.C. § 456 (j) (Supp. IV, 1969), formerly ch. 625,
§ 6(j). 62 Stat. 612 (1917).

“Simmons v. United States, 348 U.S. 397 (1955).
«363 U.S. 420 (I960).

Administrative hearings which are investigative require fewer trial- 
type safeguards for the individual. In Hannah v. Larche?*  * * § the 
Supreme Court squarely met and decided the constitutional issue of 
what safeguards must be provided an individual at the investigative 
stage of a proceeding. Plaintiffs had been summoned before an 
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administrative body on the basis of statements given by third parties. 
They claimed they had the right to know the sources and content of 
these statements and the right to confront and cross-examine the 
individuals who had given the information. The Court found, 
however, that since the Federal Commission on Civil Rights was onh 
a fact finding body, which did not make final determinations, 
plaintiffs were not entitled to these rights. Although the alleged 
activity would constitute a criminal violation if proven at a 
subsequent trial, the Court held that this danger was not sufficient to 
overcome the necessity for expeditious investigative proceedings/*

PRINCIPLES APPLIED

Local proceedings. Although the policy of pretermination has
given the initial local proceeding a significance beyond that which 
normally characterizes an investigatory process, such a polic> 
probably will soon be prohibited by either Supreme Court decision or 
new federal regulations requiring continuation of benefits/7 Assuming, 
therefore, a requirement for a fair hearing prior to termination of 
benefits, the proceedings at the local welfare department level are best 
analogized to an investigation. The subsequent fair hearing, with 
benefits continued and counsel provided, becomes the true adjudicative 
stage of the welfare process. The claimant’s only need at the local 
level is to discover fully the nature and extent of the information 
against him. Since the fair hearing is the first “trial of the facts." the 
claimant does not need trial-type safeguards at the local, fact
collecting level.

**ld. at 451; accord. In re Groban, 352 U.S. 330 (1957).
11 See note 71 supra and accompanying text.
**See text accompanying notes 30-35 supra.
“HEW Handbook, supra note 15, § 6400(a).

The HEW regulations reinforce the conclusion that administrative 
proceedings at the local level are intended to be investigative. These 
regulations provide many safeguards for the fair hearing/* but express 
standards are lacking for local proceedings. They are referred to as 
“adjustment procedures’’*9 and are designed to be informal and 
nonadversary; their purpose is to filter out the cases that are the 
product of human error and misunderstanding. To imply the 
requirement of duplicate procedural safeguards at the local proceeding 
would be to misread the purpose of the regulations. Thus, the clear 
import of the regulations is that the fair hearing is the adjudicative 
part of the procedure and the local proceeding the investigative phase.

Another consideration leads to the same conclusion. The * 11 
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organization and normal office practices of a local welfare agency 
make the quest for an impartial hearer within that agency quixotic,90 
since local supervising officials by necessity will have participated in 
any initial decision to terminate benefits. Moreover, an insulated 
hearing official at the local level would be uneconomical in most areas 
of the country.91 These hearing officials should not serve as both line 
workers and supervisors. The purpose of any hearing is to have the 
dispute in question considered by an impartial person, and such an 
individual simply cannot be found at the local operating level.

Consequently, in applying the constitutional standard of due 
process to the administrative procedures governing welfare benefits, 
the proceedings at the local department level should be characterized 
as investigative. At this stage of the process the department has 
developed information and evidence—mostly unfavorable to be 
sure and has notified the recipient that his eligibility is in doubt. The 
recipient then may appear and present information and evidence 
favorable to his side of the question. In this context, with benefit 
checks continuing until the fair hearing, the Constitution should 
require only that the individual be given notice of the proceedings 
against him and a fair opportunity to contact the agency.92

Fair hearing. As presently constituted, the fair hearing turns
a new ear toward the dispute. Although many procedural safeguards 
are provided, the hearing clearly is not intended to duplicate a trial,93 
and evidence is presented in an informal atmosphere by both sides. 
This deviation of the adjudicative fair hearing from the traditional 
safeguards of the criminal trial, however, raises a crucial 
constitutional question, since there is no absolute trial-type right to 
confront and cross-examine the source of adverse evidence.94 This 
deficiency could be constitutionally fatal in one particular factual 
pattern, which frequently recurs in welfare benefit cases—the case 
arising from a telephone call or unverified tip. Nevertheless, a method

"Brief for Plaintiffs at 26-34, Kelly v. Wyman, 294 F. Supp. 893 (S.D.N.Y. 1968).
"See Appendix. It takes a considerable case volume to keep a hearing officer occupied full 

time, onlj large urban welfare departments have such a volume of local hearings.
”The standard of procedural due process should be tailored to the situation involved. As 

Prolessor Davis has written: "What is desirable as a matter of fairness has a way, over a long 
period, of becoming a requirement of due process." I K. Davis, supra note 72, § 8.11.

nSee HEW Handbook § 6400(a).
"Plaintiffs in Kelly v. Wyman advanced the additional argument that it is unconstitutional 

for the burden of proof to be on the recipient. See note 61 supra and accompanying text. There 
is. however. no authoritative construction of the fair hearing regulations to the effect that the 
recipient always bears the burden of proof, and an attack on this ground may not raise a 
substantial constitutional issue.
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to control excessive reliance by the welfare agency on unverified tips 
and other hearsay evidence does exist.

Such a method of preventing abusive use of hearsay is utilization 
of the substantial evidence rule, whereby as a matter of law an 
administrative finding in a welfare case could not be based solely upon 
hearsay statements; such a decision would have to be substantiated by 
more concrete and reliable evidence.95 This is not to suggest a return 
to the old “residuum rule,” which required some evidence technically 
admissible in a judicial trial to support the administrative finding;’* * 
rather it is suggested that if complainants contest the truth of hearsay 
statements and the agency does not produce even the available 
declarants, then as a matter of law, the agency’s finding cannot be 
upheld.97 Hearsay could be used to corroborate or substantiate other 
evidence, including that of cross-examined witnesses, but alone it 
would not be enough upon which to make a finding. This rule would 
provide a method of singling out the same cases of administrative 
errancy that the district court in Kelly v. Wyman sought to cover 
with its “limited" right to confront and cross-examine.9* Moreover, to 
help eliminate problems of witness nonappearance at the hearing, 
compulsory process could be employed to allow the recipient to 
subpoena the source of prejudicial evidence.99

*5“[A] reviewing court is not barred from setting aside a Board decision when it cannot 
conscientiously find that the evidence supporting that decision is substantial, when viewed in the 
light that the record in its entirety furnishes, including the body of evidence opposed." NLRBv 
Universal Camera Co. 340 U.S. 474, 488 (1951); accord Gastelum-Quinones v. Kennedy, 374 
U.S. 469 (1963); Gem Int'l. Inc. v. NLRB, 321 F.2d 626 (8th Cir. 1963); see 2 K. Davis, supra 
note 72, § 14.10.

“Carroll v. Knickerbocker Ice Co., 218 N.Y. 435, 113 N.E. 507 (1916) (first case applying 
rule); accord, eg., United States v. Shaughnessy, 116 F. Supp. 750 (S.D.N.Y. 1953); Doca v 
Federal Stevedoring Co., 308 N.Y. 44, 123 N.E.2d 636 (1954). One reason for the creation of 
administrative agencies was to escape from confusing technical rules of evidence. The courts 
dealt this objective a severe blow, however, by holding that some evidence admissible in a 
judicial trial must support an administrative finding. See generally 2 K. Davis, supra note 
72, § 14.09-12.

*7A federal district court in Texas recently ruled that "evidence contained in the caseworker's 
report could not in any manner be relied upon as the basis for denying the relief sought in the 
absence of the plaintiffs being given an opportunity to cross-examine the persons who made the 
statements contained in the report.” Rios v. Hackney, 294 F. Supp. 885, 886 (N.D. Tex. 1967). 
Although this case easily can be interpreted as establishing an absolute right to cross- 
examination and confrontation at an administrative hearing, it is possible the court had the 
substantial evidence rule in mind. "No evidence was adduced . . . upon which plaintiffs could 
reasonably be denied . . . relief.” Id. This conclusion of law on the part of the court suggests 
that had there been other evidence upon which to base the decision, the agency's finding would 
have been upheld, notwithstanding the absence of an opportunity to cross-examine the out-of- 
court declarants.

nSee note 67 supra and accompanying text..
nSee Kelly v. Wyman, 294 F. Supp. 893, 906 n.39 (S.D.N.Y. 1968), prob, juris, noted sub 
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The presumption that a court-oriented adversary proceeding per se 
is desirable in all administrative adjudications should be reexamined 
before imposing it as a constitutional requirement in welfare 
administrative proceedings. Welfare recipients often are functionally 
illiterate and not prone to assert their rights and interests.100 
Furthermore, when they do attempt to challenge the agency’s action, 
they are not equipped with the knowledge or argumentative skills 
necessarv to be an equal adversary. Although it normally is assumed 
that an adversary proceeding is the best legal vehicle to discover the 
truth, this presumption may not be valid in welfare proceedings. 
Perhaps more important than any particular procedural safeguard is 
the need to conduct the proceedings in an amicable atmosphere, such 
that the recipient does not feel threatened or harried. It is 
contradictory for the welfare recipient to treat the agency as his 
opponent, since the same agency dispenses his benefits. Control of the 
administrator's discretion must be achieved without institutionalizing 
the agency as the opponent of its beneficiaries; a hearing conducted 
according to the traditional adversary principles of a trial will not 
accomplish this goal and likely lead to misunderstanding and 
hostility. It is such an adversary procedure that the fair hearing is 
designed to avoid.101 Although many welfare administrators have 
taken advantage of their position and abused their discretion,102 the 
proper solution is not the full adoption of adversary procedures. In a 
properly conducted fair hearing, the welfare recipient and his counsel 
are permitted to present evidence and make arguments.103 Fairness in 
this situation does not require adversary gamesmanship, but rather an 
atmosphere of informal presentation. The new’ regulations104 pertaining 
to the fair hearing will represent an untried system. Until it is 
demonstrated that they result in insufficient procedural protection for 
the welfare claimant, they should not be held unconstitutional.

nom.. Goldberg v. Kelly, 394 U.S. 391 (1969).
‘•.See Comment. Texas Welfare Appeals, supra note 13, at 237.
'•"‘The hearing is conducted in an informal rather than formal court-type procedure in order 

to serve the best interests of the claimant . . . .” HEW Handbook § 6400(a); see Comment, 
Texas Welfare Appeals, supra note 13, at 229.

'"Briar, Welfare from Below: Recipients’ Views of the Public Welfare System, 54 Calif. L. 
Rev. 370, 380-82 (1966); see Comment, Texas Welfare Appeals, supra note 13; notes 1-9 supra 
and accompanying text.

"“HEW Handbook §§ 62OO(i)(5), 63OO(n).
'**See notes 37-41 supra and accompanying text.

Toward an Open Local Procedure

Each of the thousands of decisions made each year by welfare 
administrative agencies has a direct and significant effect upon the life 
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of the individual involved. Although solutions to potential 
constitutional issues are necessary and important, the most pressing 
problem confronting the administration of welfare is to construct a 
system that will work and at the same time improve the quality of 
justice. The importance of the fair hearing should not be minimized, 
but the discretion exercised by local officials also must be controlled. 
Either by federal regulation or a Supreme Court decision, the welfare 
recipient will gain the right to a hearing before loss of benefits.105 it 
is possible, therefore, that thousands of welfare recipients will request 
the full fair hearing to which they are entitled. Yet a request in even 
half of the cases in which the local agency decides to terminate 
benefits would cause delays similar to those in the trial calendars of 
large cities.106 Fair treatment of the recipient by the local 
administration could reduce this potentially crippling number of 
requests;107 fair treatment will not be a reality, however, unless local 
authority is controlled. Presently authority to determine who 
receives what benefits is circumscribed only by broad guidelines and 
definitions. Therefore, in order to achieve immediate justice for 
needy claimants as well as for frauds—local discretion must be 
restricted and local adjustment procedures improved.

'“See notes 39-42 supra and accompanying text.
IMEor an indication of the possible volume of cases, see Appendix.
1,7If the recipient does not come away from the local proceedings with the feeling that he 

has been treated fairly, he will be inclined to request the fair hearing as a matter of course.
IWK. Davis, Discretionary Justice 180-87 (1969).

A significant step in controlling the discretion exercised by local 
welfare officials would be to require that their decisionmaking process 
be revealed to the public.108 As the situation presently stands, there are 
either no working rules to guide decisions concerning eligibility, or 
violations of existing rules cannot be detected because the rules are 
kept secret. Because a claimant cannot learn the rules, he is not likely 
to follow the proper procedure. Furthermore, since no recipient knows 
how others are being treated, there is no assurance of equal treatment. 
Preservation of this secrecy in local welfare administration will only 
prolong the present dissatisfaction. The welfare recipient must be 
allowed to see how and why the particular decision in his case was 
reached. Public disclosure of welfare procedures would expose their 
weaknesses and lead to the creation of more meaningful working rules. 
In addition, existing rules would be evaluated more objectively, and 
their violation by the local welfare department would be detected 
more easily.

A systematic study of the changes necessary to create an open 
local welfare administration would require more detailed and 
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extensive analysis. Nevertheless, an examination of the various facets 
of processing a welfare benefit case at the local level should 
demonstrate that such changes are desirable and feasible. These 
changes will be influenced in large part by the necessity for immediate 
settlement of the great majority of cases.

NOTICE TO THE RECIPIENT

Notice sent to the recipient should achieve two objectives: (1) 
reach him in time for an effective response, and (2) inform him of 
the facts of his eligibility problem. Legal concepts of notice should be 
discarded. The notification should not be phrased in technical 
.^nguage; it should contain a simple statement of the problem and 
should inform the recipient of what action he must take or what 
information he must supply in order to retain his eligibility.109 
Xnything less than these requirements would defeat the ultimate 
objective of quick adjustment at the local level, since the recipient 
would feel compelled to seek an attorney or an organization for 
advice. The notice must also be assured of reaching the recipient in 
time for an effective reply, and depending upon the locality, a variety 
o! means might be employed to accomplish this aim.

'"The California regulation, if applied in the proper spirit, is well calculated to produce this 
result. Cai Wel a Inst. Code, § 44-325.431 (West 1968); see Wheeler v. Montgomery, 296 
F Supp. 138, 139 n.l (N.D. Cal. 1968), prob, juris, noted. 394 U.S. 970 (1969).

Moreover, this type of notice will inform the recipient of the 
agency's preliminary decision and reasons at the earliest possible 
moment in the process. Since such a detailed notice requirement will 
necessitate more time and effort than the mailing of a form, the 
welfare agency will incur additional costs; requiring the welfare 
official to articulate his reasons, however, will prevent questionable 
cases from arising. If an official wishes to terminate a recipient’s 
benefits, but discovers that he is unable to articulate reasons for the 
action, this fact alone should import to him the impropriety of even 
initiating the proceeding in the first instance.

The actual procedures for instituting this type of notice should be 
prescribed at the local level. Furthermore, their proper enforcement 
will become a reality only by effective administrative supervision. 
This situation cannot be legislated into existence; however, pressure 
for effective internal supervision can be applied through the political 
process.

RESPONSE TO NOTICE AND DISCOVERY OF INFORMATION

The two essentials at this stage of the process are personal contact 
between the recipient and the agency and an open exchange of 
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information. Personal contact is a requisite in welfare pro- 
ceedings.110 Many recipients cannot write, and few if any can write 
well enough to effectively counter material prepared by the agency. 
Lack of personal contact at this level can lead only to extensive use of 
the fair hearing and a resultant breakdown of the entire system.

"»Brief for Plaintiffs at 22-26, Kelly v. Wyman, 294 F. Supp. 893 (S.D.N.Y. 1968).
'"Sparer, The Role of the Welfare Client's Lawyer, 12 U.C.L.A. L. Rev. 361, 371-75 

(1965).
Virtually no pressure, however, is ordinarily exerted on behalf of the welfare client. It 
is in this context that the lawyer who represents the impoverished client introduces a 
new element. By fighting for his client, by carrying the issue involved in his client's 
cause into the judicial or quasi-judicial process, the lawyer . . . increases the 
o^mmistrator’s potential for effecting humane policy.

Id. at 375.
"2See Defendant's Trial Memorandum, supra note 64, at 4-5.
"3HEW Handbook, supra note 15, § 6200(c); see Kelly v. Shapiro, 2 CCH Poverty L. Rep 

51 9287 (D. Conn., filed Nov. 15, 1968); Malli v. Keleher, 2 CCH Poverty L. Rep. r 9890 
(Suffolk County, Mass., Super. Ct., June 4, 1969).

Although a direct interview should settle cases involving a 
misunderstanding or human error, it cannot be totally effective 
without a free exchange of information. Simply allowing a third party 
observer to accompany the welfare recipient to the interview should 
encourage this exchange. One commentator has stated that the 
services of an attorney should be interjected at this point;111 however, 
since the local activity is not a legal proceeding, the services of a 
trained lay advocate might be better. A specialist in adjustment 
proceedings would be more helpful at this point than a specialist in the 
law. Rules of discovery might be developed so that neither the welfare 
agency nor the recipient may withhold pertinent information and 
thereby through surprise achieve a tactical advantage at a subsequent 
fair hearing.

Departments which administer many thousands of welfare cases 
would be affected substantially by a free exchange of information.112 A 
personal interview takes time and costs money, but the alternative 
course of action—a substantially greater number of formal 
hearings—would involve an even larger expense. Open exchange of 
information, accompanied by increased personal contact, is clearly the 
better choice.

INITIAL DECISION

At this stage of the proceedings there is no need to resort to novel 
controls. One existing control over local decisions is the requirement 
of the federal welfare regulations that state agencies record and make 
available the results of fair hearings.113 Over a period of time, these 
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rulings could become guiding precedents, and a greater number of 
local decisions would become routine procedure. The burden of 
explaining unusual action then would be placed on the agency. 
Decisions accompanied by an opinion and adhering to a known body 
of rules and case law would vastly improve the local administration of 
welfare agencies. This procedure would add to administrative costs, 
but again would realize savings because of the fewer fair hearing 
requests.

In addition, the Administrative Procedure Act requires that federal 
regulatory agencies state briefly the reasons for any denial of a 
request;114 a similar requirement should be imposed upon state and local 
welfare agencies. Such a requirement tends to prevent arbitrary and 
capricious decisions. If the recipient receives a negative decision, fair
ness dictates that he should be informed of the reasons.115

"•5U.S.C. § 555(e) (Supp. IV, 1969).
“Recent attacks on unfair substantive welfare rules have been successful. Shapiro v. Thomp

son. 394 I S 618 (1969) (one year resident requirement invalid); King v. Smith, 392 U.S. 309 
t1968) ( “substitute father” regulation invalid). They will be of little value, however, if local wel
fare officials arc permitted to continue a practice of de facto enforcement of such rules because 
thev do not have to submit the reasons for their actions to public scrutiny.

Conclusion

Originally, a great deal of authority and discretion resided at the 
local level of public welfare administrative agencies. The procedures 
were hardly judicial, and the denial or withholding of benefits 
amounted to a judgment without a trial. The Social Security Act and 
the HEW regulations, however, have given the recipients of federally 
assisted welfare programs the right to a fair hearing conducted by an 
official of the state agency whenever the local department determines 
that benefits should be terminated. Nevertheless, withholding of 
benefits prior to the fair hearing has continued, although such practice 
should be prohibited in the near future, either by a Supreme Court 
ruling or. effective July 1, 1969, by HEW regulations.

In the situation in which the local agency’s decision does not 
become effective until after the fair hearing, the local department 
proceedings really are investigative rather than adjudicative and 
should be governed procedurally by the applicable principles of 
administrative law. The fair hearing, however, should not serve as the 
only administrative control on the discretion of local welfare officials. 
If the fair hearing becomes the rule rather than the exception, the 
resulting delays could destroy the effectiveness of welfare 
administration. Local procedures must produce satisfied welfare 
recipients, and a free exchange of information should help to promote
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this goal. In the final analysis, only those officials who deal in welfare 
problems daily can bring forward these improvements in the 
administration of welfare benefits.
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APPENDIX

The Fair Hearing—Data Collection

While preparing this article, the author collected data from which to calculate a fair 
approximation of the costs of a greatly expanded use of the fair hearing system. Because the 
critical issue has been whether to continue benefits until after the fair hearing, the cost of this 
particular change was the focus of the research. In order to encourage as many states as possible 
to reph. the questions were brief; however, the quantitative results vary, and average figures
w uld convex little meaning. Possible ways to calculate costs from the data provided in the
tables, therefore, will be indicated.

In order to calculate the increased cost when benefits are continued pending a fair hearing, it
> necessary to multiply an average monthly payment by the number of months the average case
n ,.rut jurisdiction takes to reach final decision. The true cost increase involves only interim 

?<. ments to persons finally determined ineligible; therefore, the percentage of local decisions 
. -"ied on hearing must be determined. The present volume of hearings, however, does not 
provide a meaningful statistical inference with which to predict the future results of fair 
hearings.

The greater cost from an expanded use of fair hearings will become apparent in the 
administration of the program. The replies from Iowa, Maine, and Maryland indicate that one 
hearing officer can be expected to process between 25 and 35 fair hearings a month. In states 
»here less traveling is involved, the number might be doubled. The necessary clerical and 
supervisory staff is another expense. The state welfare departments were asked to project the 
administrative load from doubling the number of hearings. Replies indicated that the number of 
personnel required would be multiplied several times over. Judging by the tone of their replies, 
few departments are prepared for such an occurrence.

The data collected was not extensive or sophisticated enough to permit precise calculation of 
the cost of future fair hearings. Nevertheless, several conclusions can be drawn, and they have 
'an discussed in the text. The feeling prevalent among welfare recipients that the fair hearing is 
not useful is borne out by the figures. The number of fair hearings actually held is shockingly 
low. The potential volume of fair hearings, however, is enormous—especially in crowded 
metropolitan areas of the country. Since the right to a fair hearing exists in every case, the large 
number of pending welfare benefit cases demonstrates how high the hearing figure could run. 
I inally, although the figures for average hearing time are not statistically significant, it is clear 
that a case which goes to fair hearing will not be processed expeditiously. The delay which 
accompanies a formal hearing can be tolerated in difficult cases, but it is not acceptable in 
routine proceedings. It is imperative, therefore, that the operating level administrators correctly 
and fairly dispose of the majority of these cases.



Terminations in a
recent 12 mo. period
(excluding death and

movement out of
state)1

Fair hearings
requested2State

ALABAMA 13,885 4
(Oct. ’67-Sept. ’68) (terminations only 

a small part of 
appeal total)

Projected additional "-J
personnel requirements °
if number of hearings 

Average time between doubled and present
Average monthly request for fair hearing time standard is 

benefit3 and final decision4 maintained5

All: $69.68 Under 1 mo.: 1 2 hearing officers
Under 2 mo.: 3

ALASKA 658 
(CY 1968)

5
(FY 1969)

Adult $97.20 3 months none
AFDC 44.25

(May ’69)
ARIZONA 3,215 

(CY 1968)
151

ARKANSAS 6,937 114
(FY 1969) (518 total)

Under 5 mo.: 1
(total fair hearings)

OAA $55.63 Under 1 mo. 1 hearing officer
AB 70.49
AD 66.11
AFDC 37.27
OAA $69.87 Under 1 mo.: 126 2 staff
AB 81.15 Under 2 mo.: 317
AD 94.19 Under 3 mo.: 128
AFDC 87.85 Under 4 mo.: 17

CALIFORNIA 186,363
(CY 1968)

termination 
figures not 
available

COLORADO 12,611
(CY 1968)

165
(total) 1 secretary

Adult $107.69
AFDC 182.03 

(per family)

termination 
figures not 
available

19 hearing officers
2 supervisors

All: $92.77 2 months 1 hearing officer
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Terminations in a
recent 12 mo. period
(excluding death and

movement out of
state)1

No data received.

Fair hearings
requested -State

CONNECTICU I

DELAWARE 5,296
(May ’68-April ’69)

DISTRICT 
OF 

COLUMBIA

4,114
(FY 1968)

3
(74 total)

FLORIDA 26,245
(CY 1968)

59

GEORGIA 17,837
(FY 1969)

99

Average monthly 
benefit1

OAA $ 59.31
AD 94.84
AFDC 127.46 

(per family) 
(Mar. ’69)

All: $123.75

OAA $48.38
AB 63.56
AD 60.52
AFDC 73.74

(per family)

OAA $50.80
AB 62.26
AD 60.59
AFDC 94.42

(per family) 
(June ’69)

Projected additional 
personnel requirements 
if number of hearings 

Average time between doubled and present 
request for fair hearing time standard is 

and final decision4 maintained5

30 days 10 staff

SO 
Os 
sO

116 days 
(total)

77 days

70.4 days

9 staff 
♦attempting to 

reduce hearing time 
to 90 days

2 hearing officers
2 clerical

3 staff

Pu
blic W

elfa
re A

d
m

in
istra

tio
n

--j



Projected additional

State

Terminations in a 
recent 12 mo. period 
(excluding death and 

movement out of 
state)1

Fair hearings 
requested 2

Average monthly 
benefit3

Average time between 
request for fair hearing 

and final decision4

personnel requirements 
if number of hearings 
doubled and present 

time standard is 
maintained5

HAWAII 5,169 
(FY 1969)

0 
department policy is 
to continue benefits 

until hearing, so 
there were no post

termination hearings

All: $147.86 30 days Vi time hearing 
officer

Vi time secretary

IDAHO 3,292
(Apr. ’68-Mar. ’69)

2 Adult $ 69.36
AFDC 175.90 

(per family) 
(Mar. ’69)

36 days none

ILLINOIS 30,507 
(CY 1968)

42
(198 total fair 

hearings)

All: $192.00 2 months 3 hearing officers
2 clerical

♦staff to screen 
appeals at local level

INDIANA No data received.
IOWA 2,027 

(April 1969)
25 OAA $107.46

AB 112.18
AD 132.79
AFDC 191.27

(per family)

35 days 1 hearing officer for 
each 25-35 per 

month

KANSAS No data received.
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Terminations in a
recent 12 mo. period
(excluding death and

movement out of
state)1

Fair hearings
requested 2State

KENTUCKY 3,000 (est.) 
(Mar. ’69-May ’69)

34

Average monthly 
benefit8

Adult $ 54.15
AFDC 111.73 

(per family) 
(CY 1968)

Average time between 
request for fair hearing 

and final decision4

60 days

Pi ejected additional 
personnel requirements 
if number of hearings 
doubled and present 

time standard is 
maintained 8

1 hearing officer
1 stenographer

MAINE (CY 1968)

LOUISIANA 20,976
(FY 1968)

365

3,564 12

All: $74.45 50 days 6 staff

MARYLAND 30,649 15
(June ’68-May ’69)

MASSACHUSETTS 108,330 (est.)
(CY 1968)

1200
(does not include 
Appeals Division 
reviews without 

hearing)
MICHIGAN No data received.
MINNESOTA 24,200

(FY 1968)
20

Adult $ 60.00
AFDC 110.00 

(per family)
Adult $ 76.13
AFDC 153.83 

(per family)

OAA $ 83.73
AD 98.19
AFDC 217.66

(per family)

All: $93.13

52.5 days

51.7 days

65 days

60 days

none

none
* present Vi time of
ficial would devote 
full time to fair 
hearings

15 staff

Pu
blic W

elfa
re A

d
m

in
istra

tio
n

2 hearing officials
2 reporters



4-
Projected additional

State

Terminations in a 
recent 12 mo. period 
(excluding death and 

movement out of 
state)1

Fair hearings 
requested2

Average monthly 
benefit3

Average time between 
request for fair hearing 

and final decision4

personnel requirements 
if number of hearings 
doubled and present 

time standard is 
maintained5

MISSISSIPPI No data received.

MISSOURI No data received.

MONTANA 5,633 
(FY 1969)

0 OAA $ 63.29
AB 80.30
AD 77.60
AFDC 138.38

(per family)

not applicable none

NEBRASKA 1,441 
(death, etc., 
included) 

(FY 1968)

144
( total )

OAA $ 57.49
AB 82.06
AD 68.00
AFDC 36.65

30 days 1 legal consultant
1 hearing 

stenographer

NEVADA 1,859 
(death, etc., 
included) 

(May ’68-Apr. ’69)

0 All: $93.09 not applicable none

NEW HAMPSHIRE 976 
(FY 1969)

4 OAA $116.44
AB 116.42
AD 104.09
AFDC 179.84 

(per family)

23 days *4 dep’t members sit 
as two appeals 
boards; prior to 
7/1/69, 3 mem
bers sat as one
board.
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Terminations in a
recent 12 mo. period
(excluding death and

movement out of
state)1

Fair hearings
requested -State

NEW JERSEY 34,448
(CY 1968)

24
(381 total)

hearings) 
(FY 1968)

NEW MEXICO 5,060 
(FY 1968)

150 (est.)

NEW YORK 186,802
(includes move

ment out of state) 
(CY 1968)

1,150
( 11 months only)

NORTH 
CAROLINA

not available 272 
(total fair

Projected additional 
personnel requirements 
if number of hearings 

Average time between doubled and present 
Average monthly request for fair hearing time standard is 

benefit3 and final decision4 maintained5

OAA $ 90.04 3 months 4 staff
AB 112.96
AD 136.12
AFDC 66.14

(Mar. ’69)
All: $85.34 not available 15-20 hearing

officers; add’l staff 
personnel

All: $72.30 not available not available
(Apr. ’68-
Mar. ’69)

ON 
NO

NORTH DAKOTA No data received.

OAA $63.69 Under 1 mo.: 17 not available
AD 68.86 Under 2 mo.: 53
AFDC 25.45 Under 3 mo.: 68

Under 4 mo.: 50
Over 4 mo.: 40

P
u

blic W
elfa

re A
d

m
in

istra
tio

n

OHIO 84,792 (est.)
(FY 1969)

OAA $59.49 3 months
AB 72.43
AD 72.14
AFDC 39.61

*21 hearing officers 
if requests for fair 
hearing rise to 10% 
of the cases.

152

(Feb. ’69)



Terminations in a
recent 12 mo. period
(excluding death and

movement out of
state)1

Fair hearings
requested 2State

OKLAHOMA 12,682
(FY 1968)

94

OREGON 29,474 20
(FY 1969) (withdrawn

requests not 
tabulated)

PENNSYLVANIA 267,000 persons 52
110,000 cases

(FY 1968)
RHODE ISLAND 8,845 3

(CY 1968) (49 total)
(FY 1968)

SOUTH Total 8,873 31
CAROLINA (AFDC 2,838) (258 total)

(CY 1968)
SOUTH DAKOTA No data received.
TENNESSEE 1 1,188 32

(FY 1969) (97 total)

Projected additional 
personnel requirements 
if number of hearings 

Average time between doubled and present 
Average monthly request for fair hearing time standard is 

benefit3 and final decision4 maintained5

All: $88.49 58 days 2 appeal referees
(June ’68- 4 stenographers
May ’69)

OAA $59.45 36 days none
AB 89.45
AD 80.82
AFDC 41.56

$118.57 per case 95 days not available
51.40 per

person

o

OAA $59.10
AB 72.05
AD 82.10
AFDC 44.99

(Jun. ’68)
Adult $47.13
AFDC 72.42 

(per family)

29 days not available

94 days 
(termination 

hearings)

3 staff

All: $81.20 65 days none
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TEXAS denied 28,008 2004
reduced 113,760

(May ’68-
Apr. ’69)

* > ’ > •». y*-4 r—i ». * ».

■Fl
B • - \ ...

Terminations in a 
recent 12 mo. period 
(excluding death and 

movement out of Fair hearing*
State state)1 requested

Average monthly 
benefit3

OAA $59.16
AB 71.93
AD 59.52
AFDC 86.49

(per family)
(Apr. ’69)

Projected additional 
personnel requirements 
if number of hearings 

Average time between doubled and present 
request for fair hearing time standard is 

and final decision4 maintained5

42 days *projcclions within 
Department range 
up to a 75% fair 
hearing rate and 
the hiring of 3500 
administrative 
personnel.

Os 
sD

UTAH 12,000 4
(CY 1968)

VERMONT not available 0
(CY 1968)

VIRGINIA No data received.

All: $46.07

All: $57.00

15 days none

not applicable none

WASHINGTON 79,988 not available
(May ’68-Apr. ’69)

WEST 15,768 ~ 78
VIRGINIA (FY 1969)

(per family)

All: $104.71 not available not available

OAA $ 65.00 40 days 2 appeals
AB 58.00 (Jan. ’69- examiners
AD 56.00 June ’69) 2 secretaries
AFDC 102.00

Pu
blic W

elfa
re A

d
m

in
istra

tio
n

WISCONSIN Total 6,403 
(AFDC 4,765) 

(Jul. ’68-Dec. ’68)

15 All: $60.13 100 days not available

-J



State

WYOMING

-J 
oo

Terminations in a 
recent 12 mo. period 
(excluding death and 

movement out of 
state)1

Fair hearings 
requested 2

Average monthly 
benefit3

Projected additional 
personnel requirements 
if number of hearings 

Average time between doubled and present 
request for fair hearing time standard is 

and final decision4 maintained5

853 6 All: $91.90
(CY 1968)

all requests none
resolved without
formal hearing

Unless otherwise indicated, figures represent termination, and time period encompasses all data received from the state.
2Unless otherwise indicated, figures represent requests in termination cases.
"Unless otherwise indicated, amounts are per person. Abbreviations are as follows: OAA—Old Age Assistance; AB—Assistance 
to the Blind; AD—Aid to the Disabled; AFDC—Aid to Families with Dependent Children.
‘Unless otherwise indicated, averages are for termination hearings.
’Data not projected according to restraints in the questionnaire are indicated with an asterick.
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THE
UNITED STATES COURT OF APPEALS

FOR THE
DISTRICT OF COLUMBIA CIRCUIT: 

1968-1969 TERM

PREFACE
The opportunity at this time to express a few thoughts in the 

Journal gives rise to a temptation. The retirement of Chief Justice 
Warren, the succession of Chief Justice Burger, and a remaining 
vacancy yet to be filled beckons one to reflection and, hesitantly, to 
speculation.

Indulging first in reflection, it is interesting to note that since 1937, 
the Supreme Court by its decisions affecting three extensive areas of 
the country’s life has substantially enlarged the scope of national as 
distinguished from local standards. Mention is made first of the 
nationwide social and economic legislation that the Court has sustained 
under the federal commerce power. The trend in this direction began 
in the spring of 1937, initially taking definitive shape in NLRB v. Jones 
1 Laughlin Steel Corp. J and has continued into the present decade, as 
illustrated by Heart of Atlanta Motel, Inc. v. United States.2 Many 
decisions, of course, bridge the years between these two cases.3 Thus, 
the Court has upheld a large measure of national guides for the conduct 
of the people in a variety of activities which are responsive to 
legislation. This has accompanied and to some degree accelerated the 
growth of nationwide communications and transportation.

Secondly, the decisions of the Court have notably advanced 
national standards for the administration of the criminal law. In 
contrast with decisions under the commerce clause, those now referred 
to rarely had significant legislative support. The Court resorted directly 
to the Constitution, and by invoking the due process clause of the 
fourteenth amendment brought to accused throughout the nation many 
of the protections enumerated in the first eight articles of the Bill of

'301 U.S. 1 (1937).
’379 U.S. 241 (1964).

The commerce clause decisions have been supplemented by others upholding a broadened use 
b> the States of their own regulatory power. Eg., West Coast Hotel Co. v. Parrish, 300 U.S. 
379 (1937).
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Rights? Illustrative are Mapp v. Ohio? Gideon v. Wainwright? Malloy 
v. Hogan? and Benton v. Maryland?

Still another extension of national legal standards has resulted from 
the Court’s deep involvement in protecting other civil rights, 
particularly those of the nation’s minorities and disenfranchised. 
Notable in this respect are the school case of Brown v. Board oj 
Education* * and the reapportionment case of Baker v. Carr."

‘Pointing the way for these developments was Justice Black in his dissent in Adamson i 
California. 332 U.S. 46, 68 (1947); see id. at 123 (Murphy, J., dissenting).

5367 U.S. 643 (1961) (federal standards governing the use of evidence seized in violation of 
the fourth amendment applicable to the States).

*372 U.S. 335 (1963) (extending the right to counsel).
7378 U.S. I (1964) (extending the privilege against self-incrimination).
"395 U.S. 784 (1969) (federal standards governing the double jeopardy clause of the Fifth 

amendment applicable to the States).
»347 U.S. 483 (1954).
"369 U.S. 186 (1962).
"384 U.S. 436 (1966).

Thus, through decisions based on the commerce clause, through 
other decisions encompassing within the fourteenth amendment .“J 
principles explicitly enumerated in the Bill of Rights, and through an 
evolving application of the equal protection clause of the fourteenth 
amendment, the Court in the last three decades has extended across 
state lines and throughout the nation similar standards under law for 
the conduct of many important activities which have a deep influence 
upon the character of the nation and affect significantly the relation 
of the individual to his fellow man and to his government.

Although the trend under the commerce clause began long before 
the Chief Justiceship of Earl Warren, it continued during his tenure. 
The enlargement of the scope of the Bill of Rights and the equal 
protection clause found its greatest growth during the Warren years 
and is an outstanding feature of the Court over which he presided. 
Moreover, the nature of these developments is not likely to support any 
significant concern that the powers better left to state and local 
governments have been invaded. The issues dealt with seem truly 
national rather than local, so that their resolution by the Court is 
consistent with our federation of sovereign states under the 
Constitution.

Turning now to speculation—a hazardous adventure it seems 
unlikely that the three lines of decisions above noted will be diverted. 
In discussing other areas in this brief comment 1 must of necessity be 
selective. What of the criteria for protecting the privilege against 
compelled self-incrimination, as applied to state as well as federal 
trials? Miranda v. Arizona" is here predominant. Perhaps those
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Justices who disagreed with Miranda, or those who might have done 
so if a member of the Court at the time, will be slow to reconsider it. 
Miranda is rooted in deep regard for the dignity of human personality, 
the heart of the privilege.12 There is also the problem of obscenity. No 
reason appears to think that the basic decision in Roth v. United 
States'2 will be questioned. But uncertainty perhaps lies in the manner 
in v^hich obscenity will be determined.14

,!This same regard was manifested long ago in the great case of Bram v. United States, 168 
' 8 532 (1897). The opinion was by Justice Edward Douglass White before he became Chief 
Justice. The broad scope of that decision is indicated by the following excerpt:

To communicate to a person suspected of the commission of crime the fact that his 
co-suspect has stated that he has seen him commit the offence, to make this statement 
to him under circumstances which call imperatively for an admission or denial and to 
accompany the communication with conduct which necessarily perturbs the mind and 
engenders confusion of thought, and then to use the denial made by the person so 
situated as a confession, because of the form in which the denial is made, is not only 
to compel the reply but to produce the confusion of words supposed to be found in it, 
and then use statements thus brought into being for the conviction of the accused. A 
plainer violation as well of the letter as of the spirit and purpose of the constitutional 
immunity could scarcely be conceived of.

Id at 564; see id. at 544. Though separated by 69 years, Bram and Miranda are indeed in the 
same tradition.

”354 U.S. 476 (1957).
"See Memoirs v. Massachusetts, 383 U.S. 413 (1966) (Clark & Harlan, J J., dissenting); 

Jacobellis v Ohio, 378 U.S. 184 (1964) (Clark, J., dissenting). As to the young, where greater 
control is permitted, see Ginsberg v. New York, 390 U.S. 629 (1968).

In two of the areas above referred to—the advance in equal 
protection of the laws and, in particular, the administration of criminal 
lav* the annual Circuit Note of the Georgetown Law Journal 
:urnishes in a significant manner a reflection on the decisions of the 
I nited States Court of Appeals for the District of Columbia Circuit. 
This Note deserves high praise for the comprehensive coverage afforded 
its subject and, more importantly, for its excellence. These analyses and 
appraisals of our Circuit Court decisions in criminal cases are certain 
to be valuable to students, limited by no means to those who 
participate in their preparation. They are also valuable to the members 
of our court and to the Bar. Moreover, they will have historical value, 
covering as they do an unusual period in the development and 
application of the law in a court that must decide on the merits a 
greater variety and number of federal criminal appeals than any other 
court.

This Circuit is also unique in another relevant respect. A substantial 
number of accused are indigents represesented by counsel appointed by 
the court. A shortage of attorneys specializing in the criminal law 
requires the court to call upon a number of civil lawyers to represent 
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clients in a field relatively unfamiliar to them. The Circuit Note affords 
them a comprehensive survey of recent criminal decisions and a means 
of understanding the problems presented. By affording the Bar a 
thoughtful guide to the court’s recent decisions, the Georgetown Law 
Journal contributes significantly to the quality of representation of the 
accused in the District of Columbia.

Charles Fahy*

*Senior Circuit Judge, United States Court of Appeals for the District of Columbia Circuit.
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ARREST, SEARCH, ANDSEIZURE
Probable Cause

Probable cause, which must exist before any person may be 
arrested, is described as facts and circumstances within the knowledge 
of the police officer at the time of the arrest “sufficient to warrant a 
prudent man in believing that the petitioner had committed or was 
committing an offense.”1 Because of the great number and variety of 
“facts and circumstances” that can surround a particular arrest, an 
inflexible standard cannot be prescribed; each case must be decided 
upon its merits.2 In Jackson (Santniie) v. United States? the police, 
after conducting an intensive 30-minute search, assigned two canine 
corps officers to stake out a wooded area in which they believed a 
robbery suspect was hiding. Subsequently, one of the patrolmen saw 
Jackson emerge from the bushes and shouted for him to halt. When 
he turned to flee, the officers released their dogs, which knocked him 
to the ground. After firing several shots, he was arrested. In appealing * 40 

Beck v. Ohio, 379 U.S. 89, 91 (1964); see Brinegar v. United States, 338 U.S. 160 (1949); 
Williams v. United States, 113 U.S. App. D.C. 371, 308 F.2d 326 (1962); DC. Code Ann. § 4-
40 iSupp. II. 1969). See generally Wilgus, Arrest Without a Warrant, 22 Mich. L. Rev. 673 
9241. Note. The United States Court of Appeals for the District of Columbia Circuit: 1966- 

Term. 56 Geo. L.J. 58, 64-78 (1967) [hereinafter cited as Circuit Note: 1966-1967 Term],
Once the police have probable cause, they may not delay a suspect’s arrest to such an extent 

that he is unable to reconstruct the events of the day the alleged offense was committed. Jones 
Lawrence) v. United States, 402 F.2d 639 (D.C. Cir. 1968); Woody v. United States, 125 U.S. 

App. D.C. 192, 194-95, 370 F.2d 214, 216-17 (1966); Ross v. United States, 121 U.S. App. D.C. 
233. 349 F.2d 210 (1965). In Jones (Lawrence) v. United States, the police had probable cause 

arrest appellant approximately one month after the alleged crime; however, because of a lack 
o' diligence on the part of the FBI and the local police, he was not arrested until six months 
- er Remanding to allow appellant an opportunity to demonstrate prejudice, the court ruled 

appellant's indictment must be dismissed if through “an unreasonable lack of diligence on the 
part of the police in making an arrest . . . defendant [is] unable to remember or account for his 
¿hereabouts at the time of the crime.” 402 F.2d 639, 641 (Wright, J.; Bazelon, C.J., & Fahy, J.).

generally Circuit Note: 1966-1967 Term 61-64.
The court this term found probable cause in a variety of situations. See Pendergrast v. United 

States, 416 F.2d 776 (D.C. Cir. 1969) (although excited, assault victim able to make positive 
identification); Washington (James) v. United States, 414 F.2d 1119 (D.C. Cir. 1969) (per curiam) 
(identification of larceny suspect by a child); Coates v. United States,___  F.2d------ (D.C. Cir.
969) (robbery suspects near scene of crime with stolen wallet in plain view); Gaither v. United 

Slates, 413 F.2d 1061 (D.C. Cir.), modified on other grounds, 413 F.2d 1081 (D.C. Cir. 1969) 
• per curiam) (officer witnessed crime being committed); Lewis v. United States,------ F.2d____
'D C Cir 1969) (police only intermittently lost sight of escape vehicle; arrest made shortly after 
it was abandoned).

’McCray v. Illinois. 386 U.S. 300, 304 (1966); Beck v. Ohio, 379 U.S. 89, 91 (1964); Brinegar 
V United States, 338 U.S. 160, 175-76 (1949); see Sibron v. New York, 392 U.S. 40, 75 (1968) 
(concurring opinion).

‘412 F.2d 149 (D.C. Cir. 1969) (Bazelon, C.J.; Leventhal & Wright, JJ.).
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his conviction, Jackson contended that seized evidence4 should have 
been suppressed because probable cause for arrest was lacking.5

Speaking for the court, Chief Judge Bazelon refused to view the 
issue in terms of whether probable cause existed at the time the dogs 
were released.6 Instead, he found that “the gunplay itself provided 
probable cause to arrest the suspect for assault with a dangerous 
weapon, an offense for which he was in fact convicted."7 
Notwithstanding the court’s express language to the contrary,8 its 
decision appears to have permitted the police to justify their initial 
effort to arrest appellant on the basis of subsequent events.

The weight to be accorded a policeman’s knowledge was the 
focus of discussion in Davis (Raymond) v. United Slates.9 Two 
plainclothes policemen observed appellants, whom they knew were 
pickpockets, bump and brush against a passenger as he boarded a bus; 
upon these facts appellants were arrested for robbing the passenger. 
Although appellants' actions may not have appeared suspicious to a 
prudent person, the court found that to a trained police officer the 
circumstances presented a “typical pickpocket setup".10 It thus ruled 
that “probable cause exists where the officer ‘in the particular 
circumstances, conditioned by his observations and information, and 
guided by the whole of his police experience, reasonably could have

‘The proceeds of the robbery and a pistol were discovered on appellant's person and in a 
nearby culvert. Id. at 152.

'Id.
“Appellant's flight after the police challenge could have constituted probable cause. See Sibron 

v. New York, 392 U.S. 40, 66 (1968); Green v. United States, 104 U.S. App. D.C. 23, 25. 259 
F.2d 180, 182 (1958).

;412 1 2d at 153. Appellant also was convicted of robbery and carrying a concealed weapon. 
Id. at 151. Evidence seized pursuant to a valid arrest may be used in a prosecution for a distinct 
and separate offense. See. e.g., Johnson v. United States, 125 U.S. App. D.C. 243, 370 F.2d 489 
(1966); Hutcherson v. United States, 120 U.S. App. D.C. 274, 345 F.2d 489, cert, denied, 382 
U.S. 894 (1965).

In Henry v. United States, the Supreme Court found that an arrest occurred when the police 
officers interrupted two men and restricted their liberty of movement. 361 U.S. 98, 103 (1959). 
It thus could be argued that the police arrested Jackson when he was told to halt, when the dogs 
were released, or when the dogs made contact. See generally Hicks v. United States. 127 
U.S. App. D.C. 209. 382 F.2d 158 (1967); United States v. Allen, 278 F. Supp. 544 (D.D.C. 
1968); United States v. Jenkins, 276 F. Supp. 958 (D.D.C. 1967); United States v. Washington. 
249 F. Supp. 40 (D.D.C. 1967), ail'd, 130 U.S. App. D.C. 374, 401 F.2d 915 (1968).

*412 1.2d at 153. citing Sibron v. New York, 392 U.S. 40, 63 (1968); see Henry v. United 
States. 361 U.S. 98, 103 (1959).

*409 I .2d 458 (D.C. Cir. 1969) (Burger, J.; Robinson & Tamm, JJ.).
'“"The test of probable cause is not what reaction victims or judges might have but what 

the totality of the circumstances means to police officers. Conduct innocent in the eyes of the 
untrained may carry entirely different 'messages' to the experienced or trained observer." Id. at 
460; < or;/. I ewis v United Stales.------F.2d-------,------(D.C. Cir. 1969).
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believed that a crime had been committed by the person to be 
arrested.’”"

In Halt v. United States,12 which subsequently was vacated and 
scheduled for rehearing en banc, the issue of probable cause again was 
raised, but on novel grounds. Appellant was arrested under the District 
of Columbia narcotics vagrancy statute,’3 and heroin was taken from 
him in a search incident to the arrest; however, he later was convicted 
of two offenses based on possession of narcotics14 rather than of 
narcotics vagrancy itself. On appeal, he contended that because 
xubsequent to his arrest and conviction, the narcotics vagrancy statute 
had been declared unconstitutional,15 the police officers had not had 
probable cause to arrest him; therefore, he argued, the narcotics found 
in his possession must be suppressed.* 1” Apparently concerned that the 

409 F 2d al 459-60, quoting Jackson v. United States, 112 U.S. App. D.C. 260, 262, 302 
2d 194. 196 1962). The actual arresting officer need not have first hand knowledge of the facts 

3rd .ircumstances constituting probable cause, since the knowledge of the police force is 
• "aied to ar arresting officer who is acting on the instructions of his superiors or colleagues. 

S~ :h ' United States, 123 U.S. App. D.C. 202, 358 F.2d 833 (1966); see Daniels v. United 
Slates. 129 U.S. App. D.C. 250, 393 F.2d 359 (1968); United States v. Dento, 382 F.2d 361 (3d 

rf demed. 389 U.S. 944 (1967); United States v. Pitt, 382 F.2d 322 (4th Cir. 1967). When 
the arresting officer acts without a request or authorization, however, such knowledge is not 
imputed. Gatlin v. United States, 117 U.S. App. D.C. 123, 326 F.2d 666 (1963).

’___ F.2d ___  (D.C. Cir. 1969) (Wright, J.; Davis, J., concurring; Bazelon, C.J.,
dissenting), vacated and en banc rehearing ordered. No. 20,711 (D.C. Cir., Apr. 18, 1969). In 
add : on to Hall, three other cases this term were vacated and scheduled for en banc rehearing. 
S ■ Harris (Gary) v. United States, ___  F.2d ___  (D.C. Cir. 1969), vacated and en banc
shearing ordered. No. 21,511 (D.C. Cir., Apr. 18, 1969); Watson (Albert) v. United States,____
1 2d---- (D.C. Cir. 1968), vacated and en banc rehearing ordered. No. 21,186 (D.C. Cir., Apr.

• l%9); Williams (Robert) v. United States,___  F.2d ____ (D.C. Cir. 1968), vacated and en
‘ rehearing ordered. No. 21,269 (D.C. Cir., Apr. 9, 1969). Although oral argument has been 
"card in all four cases, the court has yet to publish its new opinions.

B^ause of the importance of the issues involved, the extensive analysis by the court, and the 
possibility the arguments proffered may be reflected in the en banc rulings, the original decisions 
are given full discussion in this Note.

“D C. Code Ann. § 33-416(a) (1967).
“21 I S.C (j 174 (1964); 26 U.S.C. § 4704(a) (1964). From mere possession, § 174 creates 

: ^resumption .hat defendant bought, received, transported, concealed, and sold a narcotic. 
Section 4704(a) prohibits sale of a narcotic without an appropriate tax stamp and makes 
?’ssosi.m of an unstamped narcotic prima facie evidence of a violation. Both of these statutes, 
’ *cver. may be unconstitutional. In Leary v. United States, the Supreme Court struck down 

A similar statutes, finding the taxing provision in violation of the privilege against self- 
mcnmination and the presumption a denial of due process. 395 U.S. 6, 29-53 (1969); cj. United 
States v Adams. 293 F. Supp. 776 (S.D. N.Y. 1968). noted in 44 N. Y.U.L. Rev. 623 (1969).

Ricks v. United States, 414 1 2d Illi (D.C. Cir. 1968). discussed in notes 780-86 infra 
and accompanying text.

'*----- F 2d at____ Appellant did not contend that the police would have lacked probable
ause to arrest him had the statute been valid; nor did he contend that the police exceeded the 
xrrmissib.c bounds of a search incident to a lawful arrest. Appellant’s sole contention was that 
m unconstitutional statute, although declared so after arrest, cannot provide the necessary basis
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narcotics vagrancy statute was being used by police to justify searches 
of persons for whom there was otherwise no probable cause to arrest.* 17 18 
Judge Wright, speaking for the court, stated that “the unconstitutional 
act of the legislative branch of government cannot provide probable 
cause for arrest by the executive branch.,1,s The case was remanded, 
however, in order to give the Government an opportunity to 
demonstrate the presence of probable cause on other grounds.19

for probable cause. Brief for Appellant at 7-25, Hall v. United States,___ F.2d____ (D.C. Cir
1969).

17 ___  F.2d at____ n.2; see Douglas, Vagrancy and Arrest on Suspicion, 70 Yale L.J 1, 9
(1960); Foote, Vagrancy-Type Law and Its Administration, 104 U. Pa. L. Rev. 603, 625-31 
(1956).

18 ____F.2d at_____
lild. at ____ ; see United States v. White, 342 F.2d 379 (4th Cir. 1965); Hagans v. United

States, 315 F.2d 67 (5th Cir.), cert, denied, 375 U.S. 826 (1963).
20___  F.2d at____ Judge Bazelon argued that even if the search had been unconstitutional,

suppression in a prosecution for an offense distinct from that described by the invalid statute 
would not further the purposes of the exclusionary rule—deterring police from unlawful conduct 
and protecting the integrity of the judicial process from flagrant abuse. Id. at___ ; see Terry v.
Ohio, 392 U.S. 1, 12-13 (1968); Mapp v. Ohio, 367 U.S. 643, 656 (1961); Elkins v. United States, 
364 U.S. 206, 217 (I960); cf Weeks v. United States, 232 U.S. 383, 391-92 (1914).

In Judge Bazelon’s view the only possible effect of applying the exclusionary rule would be 
to deter the legislature from passing statutes authorizing fourth amendment violations. “But even 
if Congress could ever be an appropriate object of judicial deterrence, a court could not properly 
undertake to deter it except where it has acted with unconstitutional intent, or at least with guilty 
knowledge.”___ F.2d at_____

2IU.S. Const, amend. IV. Judge Bazelon distinguished between an unlawful and an 
unconstitutional arrest. Although appellant’s arrest may have been “‘unlawful’ in the sense that 
it now appears there was no valid law under which it could be made, it does not necessarily follow 
that the arrest and incident search were unconstitutional.” ■___  F.2d at____ If, however, the
statute were unconstitutional because it authorized violations of the fourth amendment, it could 
not serve as probable cause for an arrest and incidental search. Id. at___ ; see Sibron v. New
York, 392 U.S. 40, 60-61 (1968).

22 ___  F.2d at____; see Beck v. Ohio, 379 U.S. 89 (1964); cf. Brinegar v. United States, 338
U.S. 160 (1949). “[P]robable cause is not invalidated because the police were . . . mistaken in 
their good faith reasonable belief.”____ F.2d at____, citing Carrado v. United States, 93 U.S.
App. D.C. 183, 192, 210 F.2d 712, 721-22 (1953), cert, denied, Williams v. United States, 347 
U.S. 1018 (1954).

23 ___  F.2d at___ ; see Johnson v. United States, 125 U.S. App. D.C. 243, 245 n.2, 370 F.2d
489, 491 n.2 (1966). In Pierson v. Ray, the Supreme Court held that subsequent invalidation of

Dissenting, Judge Bazelon argued that subsequent invalidation of 
the statute under which appellant was arrested did not require exclusion 
of evidence taken from him incident to such arrest in a prosecution for 
a different offense.20 He pointed out that the fourth amendment 
prohibits only “unreasonable searches and seizures"21 and that the 
reasonableness of police conduct is based on what the officers have 
reason to believe at the time of arrest.22 Thus, the fact that the statute 
later was declared unconstitutional could have no effect on the 
existence of probable cause at the time of arrest;23 a “police officer is



1969] Circuit Note: Criminal 91

not charged with predicting the future course of constitutional law.”24

i statute does not render a police officer, acting in good faith and upon probable cause, liable 
tor false arrest. 386 U.S. 547, 555-57 (1967).

___ F.2d at____ , quoting Pierson v. Ray, 386 U.S. 547, 557 (1967).
“See. eg, Warden v. Hayden, 387 U.S. 294 (1967); McDonald v. United States, 335 U.S. 

451 H948); Accarino v. United States,' 85 U.S. App. D.C. 394, 179 F.2d 456 (1949). It is not 
unconstitutional to arrest a person in a public place without a warrant; when one can be obtained, 
however, such practice is discouraged. Ford v. United States, 122 U.S. App. D.C. 259, 265, 352 
F 2d 927,933 (1965).

In Brvson v United States, appellant contended that a gun taken from him in a search 
incident to an arrest should have been suppressed because the officers failed to comply with Fed. 
R Crim P 4(c)(3), requiring that when a warrant has been issued but is not in the arresting 
"'leers possession, the officers must inform the suspect they are acting under the authority of a 

»arrant. The court, however, was unable to discern the rationale underlying the rule and finding 
that appellant's substantive rights had not been adversely affected, refused to reverse the 
conviction. ___  F.2d ___ , ____ (D.C. Cir. 1969) (Bazelon, C.J.; Robinson, J.; Burger, J.,
dissenting in part).

“___  F 2d ___  (D.C. Cir. 1969) (Wright, J.; Bazelon, C.J., concurring; Leventhal, J.,
dissenting in part).

r While one police officer was typing the warrant, another searched for a magistrate; however, 
before the warrant had been completely typed, it was concluded that a magistrate was unavailable, 
and thus the search was terminated. Id. at____

'•'Id at____This belief was based upon the advice of an Assistant U.S. Attorney, who
indicated that since the crime amounted to a felony, a warrant need not be obtained.

'Id at____Even possession of a valid arrest warrant does not permit the police to
deliberately wait until a suspect enters his home so that a search of the premises may be 
effectuated Any evidence seized in a search incident to such an arrest must be suppressed. 
Me Knight v. United States, 85 U.S. App. D.C. 15, 183 F.2d 977 (1950).

Arrest Warrants

Absent “exigent circumstances” demanding immediate entry, a 
warrant is required before the police may enter a home to make an 
arrest.25 While reaffirming the warrant requirement, the court in Jones 
Nathaniel) v. United States26 further defined the parameters of 

“exigent circumstances.” In searching a robbed clothing store, the 
police found some papers left by one of the holdup men. Upon the 
strength of these papers, which gave appellant Dorman’s name and 
address, and photographic identification by the robbery victims, the 
police sought to obtain an arrest warrant. After a brief and fruitless 
starch for a magistrate,27 the police, believing a warrant unnecessary,28 
proceeded to Dorman’s apartment, where they were informed by his 
mother that he was not at home. Hearing sounds from within the 
apartment, however, they rushed in and searched for Dorman. 
\lthough he was not present, the officers found one of the stolen suits 
hanging in a closet and confiscated it.29 Dorman was arrested the next 
dax and later convicted. On appeal, he claimed that admitting the suit 
into evidence was error, since it was the fruit of an illegal entry.
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Speaking for the court, Judge Wright found that absent a showing 
of “exigent circumstances,” the police intrusion into appellant's home 
to arrest him without a warrant was unjustified,30 notwithstanding 
probable cause to make an arrest and reason to believe defendant was 
in the apartment.31 Because the entry and search of Dorman's 
apartment occurred almost four hours after the robbery, the one 
possible “exigent circumstance” was unavailability of a magistrate; yet 
only the “sketchiest inquiry” was made by the district court 
concerning this issue.32 The court therefore reversed the conviction and 
remanded with instructions that the Government promptly choose 
between a new trial and a further hearing on the unavailability of a 
magistrate.33

M-----  F.2d at ____; see. e.g., Chappell v. United States, 119 U.S. App. D.C. 356, 359-60,
342 F.2d 935, 938-39 (1965); Jackson v. United States, 112 U.S. App. D.C. 260, 302 F.2d 194 
(1962); Morrison v. United States, 104 U.S. App. D.C. 352, 262 F.2d 449 (1958); Accarino v. 
United States, 85 U.S. App. D.C. 394, 179 F.2d 456 (1949).

3lSuch probable cause is not indicative of an exigent circumstance. Exigent circumstances 
generally include hot pursuit, likelihood of flight, and danger that evidence will be destroyed____
F.2d at___ ; see Warden v. Hayden, 387 U.S. 294, 298 (1967); McDonald v. United States, 335
U.S. 451,454 (1948); Johnson v. United States, 333 U.S. 10, 14-15 (1948).

32 ____  F.2d at___ The court noted that in the District of Columbia, magistrates are
supposed to be available 24 hours a day. See Ricks v. United States, 118 U.S. App. D.C. 216, 
221 n.l I, 334 F.2d 964, 969 n.ll (1964); Jones v. United States, 113 U.S. App. D.C. 256, 258, 
307 F.2d 397, 399 (1962). In addition, “each judge of the District of Columbia Court of General 
Sessions may at anytime, including Sundays and legal holidays . . . issue warrants . . . .” D C. 
Code Ann. § 11-981 (1967); see Fed. R. Crim. P. 3-4.

33 ___  F.2d at____ The normal procedure would have been to reverse and remand for a new
trial. Id.

34Judge Bazelon reasoned that warrantless arrests must be subjected to the same scrutiny as 
warrantless searches, and since ‘“exceptions to the rule that a search must rest upon a search 
warrant have been jealously and carefully drawn,’” so must those for an arrest warrant. Id. at 
___ , quoting Jones v. United States, 357 U.S. 493, 499 (1958).

35___  F.2d at ____-____ The court this term expressed its increasing displeasure with the
inadequate funds allocated to the judiciary, intimating that in the future it will be less willing to 
condition a defendant’s rights upon governmental appropriations. See id. at ___ ; Gaither v.
United States. 413 F.2d 1061, 1083 (D.C. Cir. 1969).

M___ F.2d at_____

Chief Judge Bazelon in his concurring opinion declared that the 
Government was in fact asking the court to create an exception to the 
warrant requirement34 on the basis of governmental parsimony35 and 
that therefore the question presented was the extent to which the 
Government may “fail to honor a constitutional right because its cost 
or inconvenience is too great.”36 Although recognizing that all 
constitutional rights are at some point limited by resource availability, 
he could see no reason why at least one magistrate cannot be available 
at all times.

Nevertheless, Judge Bazelon was unwilling to create a per se rule 
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eliminating unavailability of a magistrate from the exceptions to the 
warrant requirement.37 Instead, he advocated establishing “some 
variant of the orthodox warrant system” for use when a magistrate is 
legitimately unavailable,38 suggesting that “[pjerhaps [the] functions of 
the warrant could be served by a requirement that the police file an 
appropriately detailed affidavit,” which a court subsequently could 
review to determine if probable cause had existed.39

Id al------In order for the Government to justify its warrantless intrusion, Judge Bazelon
urged that upon remand it be required to show not only the magistrate’s actual unavailability, 
but also substantial diseconomies justifying his absence. Id. at ____; see McDonald v. United
States, 335 U.S. 451,456 (1948).

“----- F.2d at____ Recognizing that such a change ordinarily should come from either
legislation or local police regulation. Judge Bazelon nevertheless suggested that absent some 
affirmative action from other sources, the court may institute the change itself. Id., citing Wade 
v United States, 388 U.S. 218, 239 (1967) and Miranda v. Arizona, 384 U.S. 436, 467 (1966).

■___ F.2d at_____
•/</. at _ _ ; see Brinegar v. United States, 338 U.S. 160, 183 (1949) (dissenting opinion);

McDonald v. United States, 335 U.S. 451, 459 (1948) (concurring opinion). See generally Note, 
The Fourth Amendment and Housing Inspections, 77 Yale L.J. 521, 525-26 (1968).

"___ F.2d at____ , quoting Johnson v. United States, 333 U.S. 10, 14-15 (1948).
,Jln balancing these policy considerations, the court should consider “the gravity of the 

offense, the extent of the probability in the probable cause, the reasonableness of the procedure 
followed whether a warrant can or cannot be readily obtained—and the extent of the proposed 
invasion into the citizen’s privacy.” Judge Leventhal regarded these factors as the “variables” 
in the “Fourth Amendment equation.” Id. at____

°/J at____By showing preference for daytime searches, the Federal Rules of Criminal
Procedure recognize that a nighttime search is a more serious invasion of privacy. See Fed. R. 
Crim. P 41(c).

“By concluding and taking into account that it was difficult, if not impossible, to obtain a 
varrant. Judge Leventhal seemed to ignore Judge Wright’s observation that the search for a 
magistrate had been exceedingly brief and Judge Bazelon’s argument that a magistrate should have 
been available.

Judge Leventhal, who dissented in part, argued that the fourth 
amendment requires a judicial determination of the reasonableness of 
the entire course of police conduct preceding an intrusion into a 
suspect's home, rather than the more limited inquiry into the 
reasonableness of obtaining a warrant.40 Furthermore, in determining 
whether police conduct in a given case was reasonable, courts should 
■‘balance the need for effective law enforcement against the right to 
privacy ”41—the fundamental policy considerations underlying the 
fourth amendment.42 Although Judge Leventhal recognized that an 
intrusion into a home at night is an extremely serious breach of the 
right to privacy,43 in applying his test of reasonableness, he found the 
police had acted in a sufficiently reasonable manner.44

Search Incident to Arrest

The Supreme Court frequently has altered the permissible scope of 
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a search incident to an arrest;45 * most recently, in Chimel v. California,“ 
it limited the scope of such a search to the person arrested and the area 
“within his immediate control” where he “might gain possession of a 
weapon or destructible evidence.”47 * * Thus, the police may not routinely 
search rooms other than that in which an arrest occurs or search 
through desk drawers or other closed spaces within the room itself;4* 
such searches may be made only under the authority of a warrant. 
Although predating Chimel, those decisions this term by the court of 
appeals involving searches incident to arrest were consistent with the 
Supreme Court's holding.50

“See. e.g., United States v. Rabinowitz, 339 U.S. 56 (1950); Trupiano v. United States. 334 
U.S. 699 (1948); Harris v. United States, 331 U.S. 145 (1947); Go-Bart Importing Co. v. United 
States, 282 U.S. 344 (1931); Marron v. United States, 275 U.S. 192 (1927); Carroll v. United 
States, 267 U.S. 132 (1925).

“395 U.S. 752 (1969), overruling United States v. Rabinowitz, 339 U.S. 56 (1950) and Harris 
v. United States, 331 U.S. 145 (1945).

47Id. at 763. The Court found that tlthe only reasoned distinction is one between a search of 
the person arrested and the area within his reach on the one hand, and more extensive searches 
on the other." Id. at 766; see Note, Scope Limitations for Searches Incident to Arrest, 78 Yale 
L.J. 433 (1969). Since the rationale supporting a search incident to arrest is to prevent escape 
and destruction of evidence, it is arguable that once a person is physically restrained, the 
possibility of any aggressive action on his part is minimal and consequently no search of the area 
around him is permissible. Furthermore, it would seem that no search of the area in which a 
suspect was arrested is permissible after the police have removed him.

“}95 U.S. at 763; see United States v. Rabinowitz, 339 U.S. 56, 72 (1950) (Frankfurter. J., 
dissenting); Harris v. United States, 331 U.S. 145, 186 (1947) (Murphy, J., dissenting). Assuming 
the person arrested is present, the Supreme Court could perceive no appreciable difference between 
the wide search permitted under Rabinowitz and that which would be authorized by a warrant. 
395 U.S. at 767, citing United States v. Kirschenblatt, 16 F.2d 202, 203 (2d Cir. 1926).

“395 U.S. at 763; see Katz v. United States, 389 U.S. 347, 357-58 (1967); Preston v. United 
States, 376 U.S. 364 (1964).

i0See, e.g., Creighton v. United States, 406 F.2d 651 (D.C. Cir. 1968) (seizure of evidence 
within plain view is reasonable); Bailey (John) v. United States, 404 F.2d 1291 (D.C. Cir. 1968) 
(search of defendant’s person after arrest for armed robbery is reasonable).

51 Hill v. United States,___ F.2d____ (D.C. Cir. 1968); see, e.g., Amador-Gonzalez v. United
States, 391 F.2d 308 (5th Cir. 1968); United States v. Harris, 321 F.2d 739 (6th Cir. 1963); 
Taglavore v. United States, 291 F.2d 262 (9th Cir. 1961); Me Knight v. United States, 87 U.S. 
App. D.C. 151, 183 F.2d 977 (1950).

”____F.2d____ (D.C. Cir. 1968) (Leventhal, J.; Robinson, J.; Bastian, dissenting in part).
^td. at____ There is no uniformity in the decisions dealing with search a incident to a valid

The court also reaffirmed that a “sham arrest” will not support 
an incidental search.51 In Hill v. United States,52 appellant, who was 
suspected of two grocery store robberies, was arrested for making 
major repairs to his automobile on a public thoroughfare. While at the 
station house, a bill of sale for a car purchased the day of the second 
robbery was discovered in his possession. Appellant unsuccessfully 
moved to suppress this evidence on the ground that the arrest was 
effected as a pretext for a search.53 Holding that appellant should have 
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been allowed to show that the detention and search contravened normal 
police procedures, the court remanded to the district court for a full 
hearing on the motion to suppress.54

arrest for a traffic offense. See generally Simeone, Search and Seizure Incident to Traffic 
Violations. 6 St Louis U.L.J. 506 (1961).

M___  F.2d al ___ ; see Amador-Gonzalez v. United States, 391 F.2d 308 (5th Cir. 1968);
Taglavore v. United States, 291 F.2d 262 (9th Cir. 1961).

*411 F.2d 725 (D.C. Cir. 1969) (Danaher, J.; McGowan & Tamm, JJ.).
*/</ see Mitchell v. United States, 103 U.S. App. D.C. 341, 258 F.2d 435 (1958).
' 411 F.2d at 728, quoting Seymour v. United States, 85 U.S. App. D.C. 366, 177 F.2d 732 

11949); see Spinelli v. United States, 382 F.2d 871 (8th Cir. 1967), rev'd on other grounds, 393 
I S 410 (1969); cj Benton v. United States, 70 F.2d 24 (4th Cir.), cert, denied, 292 U.S. 642 
(1934); Murby v. United States, 2 F.2d 56 (1st Cir. 1924).

“-----F.2d-------(D.C. Cir. 1969) (Bazelon, C.J.; Robinson, J.; Prettyman, J., dissenting).

Search Warrants

The court this term clarified an apparent inconsistency between 
rules 41(c) and 41(d) of the Federal Rules of Criminal Procedure. 
Xccording to rule 41(c), a search warrant “shall command the officer 

to search forthwith the person or place named for the property 
'pecified;’* * rule 41(d) provides that “the warrant may be executed and 
returned only within 10 days after its date.” In House v. United 
States,33 the police obtained a warrant on May 25, 1966, and eight days 
later, on June 2, served it on appellant. At trial, defense counsel 
attempted to prove the warrant had not been served “forthwith;” the 
trial judge, however, refused to allow the arresting officer to be 
questioned on this matter. Upon appeal, the court noted that although 
.0 days represents the maximum period within which a search warrant 
may be validly executed and returned,56 further inquiry should be made 
to ascertain whether within this outer limit the warrant was served 
“‘forthwith’ . . . ‘within a reasonable time; promptly and with 
reasonable dispatch.’ ”57 The court therefore remanded in order to give 
appellant an opportunity to show unnecessary delay and resultant 
prejudice.

Suppression Hearings

The court in McRae v. United States'™ was presented with a 
question of first impression: Whether upon motion by the Government, 
a trial judge may make a de novo determination on the admissibility 
of evidence previously excluded as the result of a pretrial suppression 
hearing. At the hearing, a knife taken from appellant's home was ruled 
inadmissible because the arresting officers had failed to announce their 
identity and purpose before entering appellant’s apartment to arrest 
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him.59 The Government twice petitioned for pretrial reconsideration of 
the suppression issue. The first time the motion was granted, but the 
evidence again was ordered suppressed; the second time, the motion 
was denied altogether.60 At trial the Government once more moved for 
reconsideration, and because the reasons for suppression at the pretrial 
hearing were not clear, the trial judge concluded that further testimony 
should be heard and a de novo determination made. At the completion 
of the new hearing, the evidence was ruled admissible.61

”!d. at____ "The officer may break open any outer or inner door or window of a house, or
any part of a house, or anything therein, to execute a search warrant, if, after notice of his 
authority and purpose, he is refused admittance . . . .” 18 U.S.C. § 3109 (1964). These 
requirements also apply to an entry for the purpose of effecting an arrest without a warrant. 
Miller v. United States, 357 U.S. 301, 306 (1958).

«____F.2d at_____
"The testimony heard by the trial judge was nearly identical to that presented at the pretrial 

hearings. In both instances the Government argued in the alternative that the police had 
announced themselves before entering or that the “safety of the officers" demanded an 
unannounced intrusion. The government’s only purpose in requesting rehearing at trial was to 
secure an additional ruling on admissibility, based on an elaboration of the officers’ testimony 
Id. at____

“Appellant argued that since the Government is not permitted to appeal directly from an 
adverse determination at a pretrial hearing, it should not be able to achieve the same result by 
asking the trial judge to reconsider the testimony. Id. at___ ; see Carroll v. United States, 354
U.S. 394 (1957); cf. Cogen v. United States, 278 U.S. 221 (1929) (defendant may not appeal an 
adverse pretrial ruling until after trial). Although conceding some “functional similarity” between 
appellate review and review by the trial judge, the McRae court rejected appellant’s argument 
because the trial judge had made a de novo determination on the facts rather than a ruling on 
the correctness of the prior determination____ F.2d at_____

Appellant also argued that the Government was collaterally estopped from relitigating the 
issue; the court, however, found collateral estoppel applicable only when there has been a final 
adjudication in a separate proceeding. Id. at ___ ; see, e.g., Steele v. United States, 267 U.S.
505 (1925); Moore v. United States, 120 U.S. App. D.C. 173, 174, 344 F.2d 558, 559 (1965); 
Laughlin v. United States, 120 U.S. App. D.C. 93, 344 F.2d 187 (1965).

““The motion (to suppress evidence] shall be made before trial or hearing unless opportunity 
therefor did not exist or the defendant was not aware of the grounds for the motion, but the court 
in its discretion may entertain the motion at trial or hearing.” Fed. R. Crim. P. 4l(e);s«’ Rouse 
v. United States, 123 U.S. App. D.C. 348, 349-50, 359 F.2d 1014, 1015-16 (1966); Anderson v. 
United States, 122 U.S. App. D.C. 277, 279, 352 F.2d 945, 947 (1965).

On appeal, appellant contended that further reexamination of the 
initial decision to suppress was illegal and the evidence should have 
been excluded in accordance with the pretrial rulings.62 The 
Government argued that since pursuant to rule 41(e)63 a defendant is 
permitted in some circumstances to renew a motion to suppress after 
an adverse pretrial determination, the Government should be allowed 
to seek a fresh determination of the issue.

Although the court noted that the argument for symmetry was 
appealing, it found the reasons underlying rule 41(e) inapplicable to the 
Government. The rule as interpreted permits a defendant to renew his 
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motion at trial because the “ legality of the search too often cannot 
truly be determined until the evidence at the trial has brought all 
circumstances to light.’”64 The Government does not require such 
protection because it has disproportionate investigatory resources at its 
disposal and knows before trial all the circumstances of the challenged 
seizure.65 Furthermore, rule 41(e) was designed to promote judicial 
efficiency by insuring trials would not be continuously interrupted to 
allow “tangential inquiries into the propriety of police conduct;” 
permitting a party who has been unsuccessful at a suppression hearing 
to seek de novo review at trial would defeat this purpose.66 By its 
decision, however, the court did not rule that the Government may 
never be entitled to a new suppression hearing.67 Arguably, therefore, 
one might be proper if the prosecution has new facts to present which 
for some justifiable reason were unavailable at the pretrial hearing.

“___ F.2d at ___ , quoting Di Bella v. United States, 369 U.S. 121, 129 (1962). The
defendant may challenge the admissibility of evidence if “[n]ew facts, new light on the credibility 

' government witnesses, or other matters appearing at trial . . . cast reasonable doubt on the 
pre-trial ruling.” Rouse v. United States, 123 U.S. App. D.C. 348, 350, 359 F.2d 1014, 1016 

^66). The Supreme Court has held that to deny a reexamination when new facts have been 
discovered would exalt rules of procedure over constitutional rights. Gouled v. United States, 255 
U.S. 298.312-13 (1921).

•___ F.2d at_____
-Id. at____
1 ’[WJe do not attempt to establish detailed standards governing when, if ever, the 

Government may request a new hearing before the trial judge.” Id. at____(emphasis added).
•181 S.( H 3501-02 (Supp. IV, 1969).
•Miranda v. Arizona, 384 U.S. 436 (1966).
'McNabb v. United States, 318 U.S. 332 (1943).

’’Mallory v. United States, 354 U.S. 449 (1957).
^United States v. Wade, 388 U.S. 218 (1967),
’.See S RtP No. 1097, 90th Cong., 2d Sess. 51-53 (1968); Note, Title // of the Omnibus 

Crime Control Act: A Study in Constitutional Conflict, 57 Geo. L.J. 438 (1968).
‘Cases in other federal courts considering the provisions of title II have been few in number. 

Two courts have refused to apply title II retroactively. See Reinke v. United States, 405 F.2d 
228 (9th Cir. 1968); United States v. Barber, 291 F. Supp. 38 (D. Neb. 1968). In United States 
• Barber, the court was unwilling “to say that what were constitutional rights until a few months 
ago can be relegated to a lesser position retrospectively, even by the Congress of the United 
States ”291 F. Supp. at 41. Other courts have interpreted title II as merely a restatement of 
existing law United States v. Levi, 405 F.2d 380, 383 (4th Cir. 1968); United States v. Crutcher,

CONFESSION AND IDENTIFICATION SUPPRESSION
It has been more than a year since passage of title II of the 

Omnibus Crime Control and Safe Streets Act,68 which in part was 
designed to limit the effect of the Supreme Court’s Miranda 69 
McNabb,19 Mallory,71 and Wade12 rulings.73 This term, however, the 
court of appeals successfully avoided addressing itself to the latent 
conflicts between title II and the Supreme Court’s decisions,74 and 
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issues involving admissibility of confessions, right to immediate 
presentment before a magistrate, and conduct of identification 
confrontations were decided in accordance with the Court's holdings.

Confession Suppression

The Miranda-Escobedo Approach. Miranda v. Arizona1'0
requires that an accused’s “in-custody”* 75 76 statements be suppressed 
unless before making them he was given an express, four-point 
warning77 of both his fifth amendment right to remain silent and his 
sixth amendment right to counsel. Although by its very nature an “in- 
custody” confession may be considered compelled,78 it is possible for 

405 F.2d 239, 245 (2d Cir. 1968); United States v. Tchack, 296 F. Supp. 500 (S.D.N.Y. 1969»; 
United States v. Dickerson, 291 F. Supp. 633 (N.D. 111. 1968). In a District of Columbia case, 
the district court in United States v. Kinnard refused to apply title II to a government motion 
for rehearing on the validity of an identification. United States v. Kinnard, 294 F. Supp. 286. 
291 (D.D.C. 1968). See generally Note, Title 11 of the Omnibus Crime Control Bill: A Study of 
Interaction of Law and Politics, 43 Neb. L. Rev. 193 (1968).

75384 U.S. 436 (1966). Only one pxc-Miranda case, Wallace v. United States, was decided this 
term. ___  F.2d ____ (D.C. Cir. 1969) (per curiam) (McGowan, Tamm & Leventhal. JJ.)
Appellants, two policemen, contended that their statements to an informer were inadmissible 
under Escobedo because they had been obtained in the absence of counsel after the police 
investigation had “focused” on them. See Escobedo v. Illinois, 378 U.S. 478 (1964). The court, 
relying heavily on Hoffa v. United States, ruled that a criminal investigation need not be halted 
when the police “have the minimum evidence to establish probable cause, a quantum of evidence 
which may fall far short of the amount necessary to support a criminal conviction.”___  I 2d
at ____, quoting Hoffa v. United States, 385 U.S. 293, 310 (1966). Since the right to counsel
prior to arrest or formal charges attaches only when the suspect is in a custodial situation, the 
court found Escobedo inapplicable to appellants.____I .2d at_____; see Mathis v. United Slates.
391 U.S. 1 (1968); Hoffa v. United States, 385 U.S. 293, 309-310 (1966); Miranda v. Arizona. 
supra at 444 n.4 (1966).

”“ln-custody” comprehends both detention at a police station and situations in which the 
accused is “deprived of his freedom of action in any significant way and is subject to 
questioning.” 384 U.S. at 478; see Orozco v. Texas, 394 U.S. 324 (1969); Mathis v. United 
States, 391 U.S. I (1968); United States v. Redfield, 402 F.2d 454 (4th Cir. 1968).

77“. . . that he has the right to remain silent, that anything he says can be used against him 
in a court of law, that he has the right to the presence of an attorney, and that, if he cannot 
afford an attorney, one will be appointed for him prior to any questioning if he so desires." 384 
U.S. at 479. While the wording may vary, the content of the warnings must be specific. In Coyote 
v. United Stales, the Tenth Circuit held that “[t]he crucial test is whether the words in the context 
used, considering the age. background and intelligence of the individual being interrogated, 
imparted a clear understandable warning of all his rights.” 380 F.2d 305, 308 (10th Cir. 1967), 
cert, denied, 389 U.S. 992 (1967); see United States v. Hall, 396 F.2d 841 (4th Cir.), cert, denied, 
393 U.S. 918 (1968); Green v. United States, 386 F.2d 953 (10th Cir. 1967); Narro v. United 
States, 370 F.2d 329 (5th Cir. 1966).

7*The Miranda warnings were formulated to combat the psychologically oppressive atmosphere 
generated by modern interrogation techniques. Notwithstanding this laudable intent, one 
commentator has concluded that even the Miranda warnings fail to provide adequate safeguards 
against the rigors of arrest and interrogation. He admits, however, that “effective measures to 
right the imbalance created by the inherently coercive atmosphere might be no less than
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an accused, after receiving his Miranda warnings, to “voluntarily, 
knowingly. and intelligently" waive his rights to silence and counsel.79 
The Government, however, must meet a heavy burden to establish such 
an abandonment of constitutional rights,80 and the “courts indulge 
ever} reasonable presumption" against a waiver,81 taking into account 
the background, experience, and conduct of the accused, as well as 
other facts and circumstances surrounding the case.82

The court this term decided three cases in which the question of 
whether appellant had waived his right to remain silent was a principal 
issue. In Frazier v. United States,™ defendant made an oral confession 
in the police station after receiving his Miranda warnings and signing 
a waiver card, but insisted that the police officer not take notes. 
Reasoning from the language of Miranda that “the accused must be 
adequately and effectively apprised of his rights”84 and that “it is only 
through an awareness of [the] consequences that there can be any 
assurance of real understanding and intelligent exercise of the 
privilege,"85 the court found appellant’s refusal to permit a written 
record of his statement a strong indication he was “laboring under the 
common misapprehension that the police could not use in court 
anything he said unless they were able to introduce a written 
statement.""6 Absent other circumstances, the police need only to set 
forth the Miranda warnings and obtain a valid waiver from the 
accused.87 When an accused indicates by his actions and words, 
however, that he does not understand his rights, the police must take 
additional, affirmative steps to insure a “real understanding.”88 Thus,

antamount to the abolition of the institution [of interrogation].” Driver, Confessions and the 
S a Pwchology of Coercion, 82 Uarv. L. Rev. 42,61 (1968); see Medalie, Zeitz & Alexander, 
( . indial Police Interrogation in Our \ at ion's Capital: The Attempt to Implement Miranda, 66 
Mich L Rev. 1347 (1968).

‘384 U.S. at 444. It has been suggested that as recognized by the Supreme Court, the 
possibility of a waiver is an “amicable fiction;” an intelligent person acting in his own self interest 
*ill not speak if he understands the warnings. People v. Lux. 56 Misc. 2d 561, 289 N.Y.S.2d 66 
(Suffolk County Ct. 1967).

•384 U.S. at 475.
•'Johnson v. Zerbst, 304 U.S. 458, 464 (1938); see. e.g., United States v. Hall, 396 F.2d 841 

(4th Cir), . ert denied, 393 U.S. 918 (1968); Narro v. United States, 370 F.2d 29 (5th Cir. 1966).
'•’See eg Green v. United States, 386 F.2d 953, 957 (10th Cir. 1967); Coyote v. United 

Stales. 380 F.2d 305, 308 (10th Cir.), cert, denied, 389 U.S. 992 (1967).
°___ F.2d____ (D.C. Cir. 1969) (Robinson, J.; Bazelon, C.J.; Burger, J., dissenting in part).
M384 U.S. at 467 (emphasis added).
•/</ at 469.
•_ I 2d at____ Judge Burger took issue with this conclusion, stating that “the majority

clothes Appellant’s remarks with a significance bearing no relationship to the record or to 
ordinary human experience.” Id. at___ (dissenting opinion).

”___ F.2d at_____
ald at------ It thus appears the police no longer may rely exclusively on mere mechanical 
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Frazier’s insistence that the officer not take notes necessitated a 
remand to determine whether the police officer did give an additional 
warning or whether other circumstances, not apparent in the record, 
would indicate appellant understood his oral confession could be used 
against him.89

In Pettyjohn v. United States,™ the court did find a waiver of 
Miranda rights. Defendant was placed under arrest after he voluntarily 
entered a police station and stated he had killed two people. Upon 
receiving his warnings and declining assistance of counsel, defendant 
confessed to a police officer, who took handwritten notes. When asked 
to reduce his confession to a typewritten statement, however, he 
refused: “No, I already told you about it and you wrote it down.”91 
The court found these words, combined with the fact appellant had 
been warned several times of his rights to remain silent and to legal 
counsel, were sufficient to show a meaningful and knowing waiver.92

In Proctor v. United States,9Z defendant filled out a routine form 
at the police station after his arrest, and information from the form 
subsequently was used at trial to impeach his credibility. Although 
defendant had received his warnings, the court remanded for a hearing 
on the issue of waiver,94 holding that since Miranda calls for exclusion

recitation of the Miranda warnings to discharge their fifth amendment obligations. Review, 
however, should be based not on a subjective evaluation of the accused’s state of mind, but on 
an objective determination of “whether in the circumstances of the case, the words used were 
sufficient to convey the required warning.” Coyote v. United States, 380 F.2d 305, 308 (10th 
Cir.), cert, denied, 389 U.S. 992 (1967). But see Note, Intoxicated Confessions: A Aew Hawn 
in Miranda?, 20 Stan. L. Rev. 1269 (1968); Comment, Waiver of Rights in Police Interrogation 
Miranda in the Lower Courts, 36 U. Chi. L. Rev. 413 (1968).

••____ E.2d at____ Responding to the majority’s interpretation of what constitutes an
“effective’’ warning, Judge Burger dissented, insisting that the majority was making a subjective 
inquiry into defendant’s mind. Furthermore, he suggested that the Miranda warnings are only a 
“means of serving constitutionally prescribed ends” and that “[by] postulating a waiver concept 
the [Supreme Court] did not intend to eclipse the threshold inquiries into the presence of 
compulsion and the quality of police conduct attending the making of inculpatory statements.” 
Id. at____ He therefore concluded that since no evidence of unreasonable or improper police
conduct was presented, the exclusionary rule was improperly invoked. Id. at____

Although the Supreme Court in Miranda did encourage legislatures to establish other 
safeguards, it also stated that “unless and until such warnings and waiver are demonstrated by 
the prosecution at trial, no evidence obtained as a result of interrogation can be used against [a 
defendant].” 384 U.S. at 479. Thus, Judge Burger’s argument is difficult to reconcile with the 
language of Miranda and seems more a general commentary on the proliferation of “rules, sub
rules, variations and exceptions which even the most alert and sophisticated lawyers and judges 
are taxed to follow.”----- F.2d at--------

*•____F.2d____ (D.C. Cir. 1969) (Tamm, J.; Burger, J.; Robinson, J., concurring).
”/</. at____
ntd. at___ & n.7.
“404 F.2d 819 (D.C. Cir. 1968) (Wright, J.; Fahy, J.; Tamm, J., dissenting in part).
»‘Since no Miranda objection had been made at trial, “the Government might not have 
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of exculpatory as well as inculpatory statements obtained in violation 
of its guidelines,95 the same treatment should be accorded neutral 
statements.

"rought forward all the evidence available to establish a waiver;” therefore, the record was 
nadequate and remand necessary. Id. at 822.

“384 U.S. at 477.
“See McNabb v. United States, 318 U.S. 332, 340 (1943). See generally Note, The Judge- 

Wade Supervisory Power of the Federal Courts, 53 Geo. L.J. 1050 (1965).
”354 U.S. 449 (1957). Mallory was an amplification of McNabb v. United States, in which 

the Supreme Court found an exclusionary rule necessary to enforce a statutory requirement that 
the accused be brought quickly before a judicial officer for arraignment. 318 U.S. 332 (1943); see 
Inbau, The Confession Dilemma in the United Stales Supreme Court, 43 III. L. Rev. 442, 445, 
454-59 (1948). See generally Hogan & Snee, McNabb-Mallory Rule: Its Rise, Rationale and 
Rescue. 47 Geo. L.J. I (1958); Note, The United Slates Court of Appeals for the District of 
Columbia Circuit: 1967-1968 Term, 57 Geo. L.J. 308, 327-32 (1968) [hereinafter cited as Circuit 
Note: 1967-1968 Term].

““An officer making an arrest under a warrant . . . shall take the arrested person without 
unnecessary delay before the nearest available commissioner or before any nearby officer 
empowered to commit persons charged with offenses against the laws of the United States. Fed. 
R Crim P 5(a). “The [provisions [of rule 5(a)] . . . contemplate . . . little more leeway than 
'.he interval between arrest and the ordinary administrative steps required to bring a suspect before 
the nearest magistrate.” 354 U.S. at 453. Nevertheless, even Mallory recognizes that some delay 
may be justified, provided the underlying purpose is not to obtain “damaging statements to 
support the arrest and ultimately [defendant’s] guilt.” Id. at 454-55. Thus, instances exist in which 
damaging statements elicited during a justifiable delay have been found unobjectionable. See, e.g., 
Rogers v United States, 330 F.2d 535 (5th Cir.), cert, denied, 379 U.S. 916 (1964) (apprehending 
an accomplice); Williams v. United States, 273 F.2d 781 (9th Cir.), cert, denied, 362 U.S. 951 
(I960) (search of immediate area). See generally Circuit Note: 1967-1968 Term 327-32.

Rule 5(c) requires the magistrate to make an immediate determination of probable cause; 
however. Mallory enforces it only coincidentally. See Adams v. United States, 399 F.2d 574 (D.C. 
Cir 1968). Rule 5(c) also provides for a defendant’s early admission to bail, but again Mallory 
is only incidentally concerned with this requirement. Frazier v. United States, ____ F.2d ____,
___ n.26 (D.C. Cir. 1969).

“354 U.S. at 452-53; see Naples v. United States, 127 U.S. App. D.C. 249, 382 F.2d 465 
(1967); Muschette v. United States, 116 U.S. App. D.C. 239, 322 F.2d 989 (1963), rev'd on other 
grounds, 378 U.S. 569 (1964) (per curiam); Coleman v. United States, 114 U.S. App. D.C. 185, 
313 F.2d 576 (1962).

'“354 U.S. at 452-53; McNabb v. United States, 318 U.S. 332, 343-44 (1943); see Spriggs v. 
United States. 118 U.S. App. D.C. 248, 250, 335 F.2d 283, 285 (1964).

'*'354 U.S. at 454-55; see Naples v. United States, 127 U.S. App. D.C. 249, 382 F.2d 465

The McNabb-Mallory Approach. Exercising its supervisory
power over the federal courts,96 the Supreme Court in Mallory v. 
United States91 held that any statement made by an accused during an 
unnecessary delay between his arrest and presentment in violation of 
rule 5(a) of the Federal Rules of Criminal Procedure9* must be 
suppressed.99 Based upon the recognition that an unwarranted delay 
before presentment may quickly take on characteristics of the “third 
degree."1*’ the Mallory rule was designed to deprive the police of an 
opportunity to extract a confession.101
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By contending that his confession was inadmissible under both 
Mallory and Miranda, appellant in Frazier v. United States'02 
presented the court with the problem of the post-Miranda viability of 
Mallory. Miranda requires the police to warn an accused of his 
constitutional rights and to obtain a waiver of such rights before 
eliciting a confession;* 102 103 Mallory, interpreting rule 5, requires 
expeditious presentment to a magistrate for a judicial warning of these 
same rights.104 The court reasoned that since Miranda assumes a police 
officer can effectively inform a defendant of his rights, “[a] valid 
Miranda waiver is necessarily also a waiver of an immediate judicial 
warning of constitutional rights.”105 Consequently, if a defendant has 
relinquished his Miranda rights, a confession should not be suppressed 
solely on the ground that it was obtained during a period of 
unnecessary delay before presentation to a magistrate. Conversely, 
when no waiver of constitutional rights is established, a confession 
should be open to alternative attack on the basis of both Mallory and 
Miranda'00

(1967). See generally Note. Prearraignment Interrogation and the McNabb-Mallory Miasma I 
Proposed Amendment to the Federal Rules oj Criminal Procedure. 68 Yale L.J. 1003 (1959). A 
delay in presentment also could be used to obtain facts justifying the arrest. A lack of probable 
cause, however, would be best challenged independently of Mallory, which is ill-suited for such 
an attack. See notes l-ll supra and accompanying text; cf Bynum v. United States, 104 U.S. 
App. D.C. 368, 262 F.2d 465 (1958).

102___  F.2d____(D.C. Cir. 1969) (Robinson, J.; Bazelon, C.J.; Burger, J., dissenting in part).
For the facts of the case and the court’s disposition of the Miranda claims, see notes 83-89 supra 
and accompanying text.

,O3384 U.S. at 467-77.
,O4354 U.S. at 454.
105___  F.2d at ____& n.24; accord, Pettyjohn v. United States, ____  F.2d___  (D.C. Cir.

1969). The waiver of the judicial warning is coterminous with the Miranda waiver, which ceases 
to be operative if defendant subsequently indicates that he wishes to exercise his right to remain 
silent or to seek assistance of counsel. ___  F.2d at____ n.24, citing Miranda v. Arizona, 384
U.S. 436, 473-74 (1966). In arriving at its conclusion, the court reasoned:

[IJrrespective of who gives the warnings or takes the confessions, the ultimate question 
is whether the waiver is voluntary in the full sense of the word. If an accused did not 
understand what a magistrate told him, an ensuing confession would not be rendered 
admissible because he had been advised of his rights by a judicial officer. Similarly, 
under Miranda, a waiver may be valid even though made on the basis of police 
warnings.

Id. at------
'“‘This result was not stated explicitly in the decision, but seems a logical extension of the 

court’s reasoning. In the District of Columbia, however, Mallory is limited by title III of the 
District of Columbia Crime Bill:

(a) Any person arrested in the District of Columbia may be questioned with respect 
to any matter for a period not to exceed three hours immediately following his arrest. 
Such person shall be advised of and accorded his rights under applicable law respecting 
any such interrogation. . . .
(b) Any statement, admission, or confession made by an arrested person within three
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Nevertheless, unnecessary delay in presentation to a magistrate 
retains some significance. The Government has a heavy burden to show 
that an accused waived his rights, and as the court indicated, the length 
of the delay is strong evidence a resulting confession was the product 
of custodial interrogation rather than of a voluntary relinquishment of 
a known right.* 107

hours immediately following his arrest shall not be excluded from evidence in the courts 
of the District of Columbia solely because of delay in presentment.

DC Code Ass § 4-l40a (Supp. II, 1969). Title II of the Omnibus Crime Control & Safe 
streets Act of 1968 substantially incorporates title III of the District of Columbia Crime Bill, 
x 18 I SC § 3501 (Supp. IV, 1969). Although it took note of the D.C. Crime Bill’s three- 
hour rule, the court in Frazier did not have to pass on the rule's constitutionality, since the 

• f randa waiver question was controlling.____ F.2d at___ & n.9. In his dissent, however, Judge
Burger suggested there is “serious doubt as to the standing of Mallory as a result of the D.C. 
Crime Bill and Title 11.’’ td. at___ & n. 1.

"___ F.2d at____ In Miranda, the Supreme Court noted that a lengthy interrogation
intimates that a subsequent statement was the result of the “compelling influence of the 
interrogation." 384 U.S. at 476.

* Walder v. United States, 347 U.S. 62 (1954); Tate v. United States, 109 U.S. App. D.C. 
13, 283 F.2d 377 (I960). In Walder, the Government was allowed to impeach with evidence 
rained as the result of a prior invalid arrest. 347 U.S. at 64. Tate later invoked the Walder

rationale to allow use of a statement made during a period of “unnecessary delay” for
-npeachment in a subsequent trial on the same offense. 109 U.S. App. D.C. at 17-18, 283 F.2d 

at 381-82; see Dillon v. United States, 391 F.2d 433 (10th Cir. 1968); Inge v. United States, 123
I S App. D.C. 6, 356 F.2d 345 (1966); White v. United States, 121 U.S. App. D.C. 287, 349
F2d965 (1965); Johnson v. United States, 120 U.S. App. D.C. 69, 344 F.2d 163 (1964).

Xpplying the Walder rule, the Pennsylvania supreme court in Commonwelath v. Wright 
required that the illegally obtained evidence be admitted only to the extent that it does not admit 
acts which are essential elements of the crime charged. 415 Pa. 55, 59-60, 202 A.2d 79, 81 (1964).

'".See, eg. Pitler, "The Fruit of the Poisonous Tree" Revisited and Shepardized, 56 Calif. 
I Res 579, 630 (1968); Pye, Interrogation of Criminal Defendants- Some Views on Miranda 
■ Arizona, 35 Fordham L. Rev. 199, 218 (1967); Comment, The Collateral Use Doctrine from 
balder to Miranda, 62 Nw. U.L. Rev. 912 (1968); Comment, The Impeachment Exception to 
the Exclusionary Rules, 34 U. Cm L Rev. 939 (1967). One commentator, however, has theorized 
that the impeachment exception should be retained for those instances in which only a technical 
violation of Miranda has occurred and the defendant has sought to perjure himself. Cole, 
Impeaching with Unconstitutionally Obtained Evidence: Some Reflections on the Palatable Fruit 
of the Poisonous Tree, 18 DePaul L. Rev. 25 (1968).

"‘See. eg. United States v. Fox, 403 F.2d 97 (2d Cir. 1968); Groshart v. United States, 392 
F 2d 172 (9th Cir. 1968); United States v. Birrell, 276 F. Supp. 798, 817 (S.D.N.Y. 1967).

['he Walder-Tate Exception. The Walder-Tate exception to the
exclusionary rule allows a prosecutor to use illegally obtained evidence 
for purposes of impeachment if (1) defendant’s testimony at trial goes 
beyond a mere denial of the elements of the crime charged and 
establishes an affirmative defense, and (2) if the impeaching evidence 
relates to collateral matters not bearing directly on the issue of guilt.108 
Although lower courts have not felt free to reject the Walder-Tate 
exception in its entirety, they have restricted it in scope and, as have 
numerous commentators,109 questioned its validity.110
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Speaking for the court in Proctor v. United States,111 Judge Wright 
further qualified the Walder-Tate exception by holding it inapplicable 
to any evidence obtained in violation of Miranda."2 Replying to a 
routine question in the course of filling out a “lineup sheet" at the 
police station, appellant in Proctor stated he had not worked for three 
weeks. At trial, however, when he testified that he had been employed 
at the time of the robbery, he was impeached on the basis of his prior 
inconsistent statement. Finding that absent a valid waiver the initial 
information supplied by defendant had been obtained in violation of 
Miranda, the court refused to allow its admission under the Walder- 
Tate exception.113 * *

'"404 F.2d 819 (D.C. Cir. 1968) (Wright, J.; Fahy, J.; Tamm, J., dissenting in part).
112Judge Wright had previously expressed his opinion that confessions obtained in violation of 

Mallory were inadmissible for impeachment purposes. Bailey v. United States, 117 U.S. App. 
D.C. 241, 245, 328 F.2d 542, 546 (1964) (dissenting opinion). Furthermore, speaking for the court 
in Blair v. United States, he ruled that exculpatory statements made in violation of Miranda could 
not be used for impeachment purposes, noting that “[t]he teaching of Walder, however valid in 
other contexts, appears irrelevant when a Miranda problem is presented.” 401 F.2d 387, 392 
(D.C. Cir. 1968).

The Second Circuit has held the Walder exception inapplicable to Miranda violations, 
reasoning that Miranda “prohibits the use of . . . statements [unconstitutionally obtained] 
whether inculpatory or exculpatory, whether bearing directly on guilt or collateral matters only, 
and whether used on direct examination or for impeachment.” Fox v. United States, 403 F.2d 
97, 102 (2d Cir. 1968). Because the fifth amendment protects an individual from being compelled 
to incriminate himself in any manner, the court in Fox dismissed as meaningless any distinctions 
drawn between exculpatory and inculpatory statements. Id.; see United States v. Pinto, 394 F.2d 

’470, 474-76 (3d Cir. 1968); United States v. Prebish, 290 F. Supp. 268, 273-75 (S.D. Fla. 1968).
H1404 F.2d at 819-21. For a discussion of the Miranda aspects of Proctor, see notes 93-95 

supra and accompanying text.
"‘347 U.S. at 65.
"‘See 384 U.S. 436. 467-79 (1966).
••• Prnrfnr v I *l(kl F X IQ ( ( IT IQAQ^ ( I umm I rliccAntinal

In its decision, however, the court did not discuss the reasoning 
behind Walder-Tate. In Walder, the Supreme Court stated that 
although a defendant should not be forced to allow introduction of 
illegally seized evidence on a material issue in order to challenge 
elements of the case against him, “there is hardly justification for 
letting the defendant affirmatively resort to perjurious testimony in 
reliance on the Government’s disability to challenge his credibility.”,u 
Furthermore, since the Walder-Tate exception is applicable only to 
evidence that does not bear on the issue of guilt or innocence, it does 
not seem inconsistent with the deterrent rationale of Miranda,1,5 and 
in the interests of truth finding and discouraging perjured testimony, 
the court perhaps was unwise to have sounded its death knell.116

—Identification Suppression

The Wade-Gilbert-Stovall trilogy established two distinct grounds 
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upon which eyewitness identifications may be challenged. In United 
States v. WWe117 and Gilbert v. California,1,8 the Supreme Court held 
that an identification confrontation is a “critical” stage of the 
accusatorial process,119 at which a defendant is entitled by the sixth 
amendment to assistance of counsel.120 Thus, testimony concerning an 
out-of-court identification made in the absence of counsel was subjected 
to a per se exclusionary rule;121 moreover, in order for an identifying 
witness to make a subsequent in-court identification, the Government 
must establish by clear and convincing evidence that such in-court 
identification was based upon an independent source.122 Stovall v. 
Denno,m while limiting Wade and Gilbert to prospective application,124 

"7388 U.S. 218 (1967).
"•388 U.S. 263 (1967).
•United States v. Wade, 388 U.S. 218, 237 (1967); Gilbert v. California, 388 U.S. 263, 272 

196'') In Wade the Supreme Court found a line-up “critical” because “the confrontation 
compelled by the State between the accused and the victim or witnesses to a crime to elicit 
identification evidence is peculiarly riddled with innumerable dangers and variable factors which 

~ught seriously, even crucially, derogate from a fair trial.” 388 U.S. at 228.
'■United States v. Wade, 388 U.S. 218, 237 (1967).

Gilbert v. California, 388 U.S. 263, 272-73 (1967). The Court found that only a per se 
cvJusionar) rule would afford sufficient assurance that law enforcement officers will respect the 
accused’s right to counsel at an identification. Id. at 273. A case need not be reversed, however, 
' failure to apply the exclusionary rule amounts to harmless error. Id. at 274; see Chapman v. 

California. 386 U.S. 18 (1967).
'“United States v. Wade, 388 U.S. 218, 240-41 (1967). “(TJhe proper test to be applied . . . 

is ‘[wjhether, granting the establishment of the primary illegality, the evidence to which 
instant objection is made has been come at by exploitation of that illegality or instead by means 
sufficiently distinguishable to be purged of the primary taint.’” Id. at 241, quoting Wong Sun v. 
United States, 371 U.S. 471, 488 (1963). The Wade Court identified several factors relevant to 
determining the presence of a source independent of the illegal confrontation upon which a later 

" court identification can be based: opportunity to observe during the crime, accurate description 
to the police, prior identification of another person, prior photographic identification by the 
witness, lapse of lime between the crime and the identification, and conduct of the lineup. 388 
U.S. at 241.

'“388 U.S. 293 (1967).
uld at 296-301. Although the right to counsel has been applied retroactively when absence 

of counsel would preclude a fair trial, the Court in Stovall found that absence at an identification 
•' not such a serious flaw as to jeopardize the integrity of the fact-finding process. Compare id. 
al 297-98, h/7/i Douglas v. California, 372 U.S. 353 (1963) (right to counsel on appeal retroactive) 
and Gideon v. Wainwright, 372 U.S. 335 (1963) (right to counsel at trial retroactive) and 
Hamilton v. Alabama, 368 U.S. 52 (1961) (right to counsel at arraignment retroactive), 
furthermore, the gravity of the error must be balanced against the extent to which it disrupts 
the administration of criminal justice. See Stovall v. Denno, 378 U.S. 293, 299-301 (1967); 
Johnson v. New Jersey, 384 U.S. 719, 731 (1966); Tehan v. United States ex rel. Shott, 382 U.S. 
4(>6. 419 (1966). Thus, the Court found that Wade and Gilbert should not be applied retroactively, 
pointing out that since evidence would be excluded in situations in which the police had no 
Arning, the exclusionary rule’s deterrent rationale would not be served. The Court, however, not 
onl> prohibited retroactive application of Wade to cases in which a final decision had been 
rendered, but limited challenges to only those defendants whose identifications occurred 
subsequent to the date of the Wade ruling—June 12, 1967. 388 U.S. at 293, 296; see Schaefer,
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also held that an identification must be suppressed under the fifth and 
fourteenth amendments if in viewing “the totality of circumstances." 
the confrontation was “so unnecessarily suggestive and conducive to 
irreparable mistaken identification that [defendant is] denied due 
process of law.’’* 125 Although the Stovall due process test is the sole 
ground upon which a pre- Wade identification may be attacked, it is 
equally applicable to post- Wade challenges. Post- Wade identifications, 
therefore, must meet both sixth amendment and due process criteria.126 27 *

The Control of "Sunbursts "' Techniques of Prospective Overruling, 42 N.Y.U.L. Rev. 631. 643- 
46 (1967); Note, Prospective Overruling and Retroactive Application in the Federal Courts. 7| 
Yale L.J. 907,930-33 (1962).

I25388 U.S. at 301-02; see Palmer v. Peyton, 359 F.2d 199 (2d Cir. 1966).
,2,See Solomon v. United States, 408 F.2d 1306, 1309 (D.C. Cir. 1969); Russell v. United 

States, 408 F.2d 1280, 1284-85 (D.C. Cir. 1969).
l27408 F.2d 1280 (D.C. Cir. 1969) (Bazelon, C.J.; Robinson, J.; Danaher, J., concurring).
,2*408 F.2d 1306 (D.C. Cir. 1969) (Wright, J.; Bazelon, C.J. & Tamm, J.). In Solomon, the 

Government also argued that having failed to object at trial, appellant was precluded from raising 
the Wade issue on appeal. Although the court found it unnecessary to rule on this matter, it noted 
that absence of counsel at this critical stage likely would amount to plain error because of both 
the substantial right involved and the court’s reluctance to penalize defendants for mistakes of 
counsel. Id. at 1309; see Fed. R. Crim. P. 52(b) (plain error or defects affecting substantial rights 
may be noticed initially on appeal). In order to avoid inevitable remands, the court suggested that 
the trial judge inquire of defense counsel whether he has a Wade or Stovall objection to any 
identification testimony that might be offered. 408 I .2d at 1309.

l2*408 F.2d at 1284. By contrast, the Fifth Circuit in Rivers v. United States held Wade 
applicable “to any lineup, to any other technique employed to produce an identification and a 
fortiori to a face-to-face encounter between the witness and the suspect alone, regardless of when 
the identification occurs, in time or place. . . 400 I ,2d 935, 939 (5th Cir. 1968), quoting
United States v. Wade, 388 U.S. 218, 25 I (1967) (White, J., dissenting).

•“.$«’ United States v. Wade. 388 U.S. 218, 228-39 (1967).

The Wade-Gilbert Approach. Only four of the more than 25
court of appeals cases this term in which identifications were challenged 
involved post- Wade confrontations. In Russell v. United States™ 
however, as well as in Solomon v. United States,™ the court significantly 
restricted Wade's potential scope by holding the right to counsel 
inapplicable to prompt, on-the-scene identifications.129 In Russell, a 
witness reported to the police that upon being attracted by the sound 
of broken glass, he saw a man emerge from a store and flee. The police 
quickly apprehended the suspect and returned him to the scene of the 
crime, where he was identified by the witness. At trial, a police officer 
testified as to the on-the-scene identification, and the witness made an 
in-court identification.

Although the court noted that the broad language of Wade would 
seem to encompass such prompt confrontations,130 it chose to rely on 
the Supreme Court's suggestion that “countervailing policy 
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considerations” might be advanced against the right to counsel.131 The 
significantly greater eyewitness reliability inherent in prompt 
confrontations132 and the obvious desirability of immediately releasing 
innocent suspects133 were found to be “substantial countervailing policy 
considerations," sufficient to remove prompt, on-the-scene 
confrontations134 from the perview of Wade and Gilbert.™

*408 F 2d at 1284; see United States v. Wade, 388 U.S. 218, 237 (1967). In Commonwealth
Bumpus, the Massachusetts supreme judicial court distinguished between post-indictment 

identifications and on-the-scene confrontations, holding Wade inapplicable to the latter. 238 
\ E.2d 343. 345-46 (Mass. 1968).

“408 F.2d at 1283-85; see Wise v. United States, 127 U.S. App. D.C. 282, 285, 383 F.2d 
206. 209 (1967), cert, denied, 390 U.S. 964 (1968); Commonwealth v. Bumpus, 238 N.E.2d 343, 
346 (Mass. 1968).

“408 F.2d at 1284; see Kinnard v. United States, 294 F. Supp. 286, 288 (D.D.C. 1968).
•The court was careful to limit its holding to confrontations occurring within a few minutes 

of the offense. 408 F.2d at 1281.
~ld at 1283-84. The court rejected any inference that the particular identification in Russell

*as especially reliable; instead, it rested its decision on a general approval of prompt, on-the-scene 
identification.

“414 F.2d 1176 (1969) (Bazelon, C.J.; Burger & Robinson, J J.).
' The witness was taken to the court several weeks after the crime and asked whether she 

recognized appellant among the suspects awaiting their preliminary hearings. Appellant was 
singled out by the witness, and evidence of the identification later was admitted at trial. Id. at 
1177.

'"/</ at 1181; see Russell v. United States,___  F.2d____,____(D.C. Cir. 1969). The court
pointed out that the increase in the number of lawyers needed should not be prohibitive, since 
counsel, if requested, must already be provided at the preliminary hearing. 414 F.2d at 1179; see, 
eg, Dancy v. United States, 124 U.S. App. D.C. 58, 361 F.2d 75 (1965); United States v. 
Killough. 114 U.S. App. D.C. 305, 315 F.2d 241 (1962) (en banc); cf. Criminal Justice Act of 
1964 § 2, 18 U.S.C. § 3OO6A(b) (1964) (counsel appointed for indigent unless affirmatively 
waived). Thus, additional requests for legal assistance would be limited to only those who have 
not requested counsel and who also are involved in an identification made by police at the hearing.

’’’The Government contended such confrontations do not involve a serious possibility of 
improper influences, but even if they do, counsel would not be able to alleviate the suggestivity. 
414 F.2d at 1181.

“•Specific dangers cited include a witness’s desire to cooperate, hazy memory, desire for 
vengeance, demeanor of others in attendance, and conspicuous grouping. The court also noted 
that the inability to control who participates in a preliminary hearing confrontation makes it 
difficult to eliminate many elements of suggestivity. Id. at 1180; see Clemons v. United States, 
408 F.2d 1230 (D.C. Cir. 1968) (en banc). See also Dade v. United States, 407 F.2d 692 (D.C. 
Cir. 1968).

The court in Mason v. United States™ however, refused to further 
limit Wade and held that counsel must be provided when an 
identification is made at a preliminary hearing.137 Speaking for the 
court, Chief Judge Bazelon first noted that the minimal burden on the 
administration of justice does not justify an exception to the 
requirement of counsel at “critical stages.”13* * He then countered the 
government's contention that a preliminary hearing is not a “critical 
stage"139 by illustrating possible prejudicial influences that might inhere 
in such confrontations.140 Thus, counsel’s presence would be necessary 
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in order to identify prejudicial influences and in appropriate instances 
to take positive action to eliminate or reduce them.141 Since evidence 
indicated that appellant might have been the only white man in the 
“lineup” and that a detective either sat with the witness or met with 
her immediately following the identification, the court found the 
absence of counsel “plainly not harmless beyond a reasonable doubt" 
and reversed the conviction.142

,u414 F.2d at 1180-81; see United States v. Allen, 408 F.2d 1287 (D.C. Cir. 1969).
“24I4 F.2d at 1181; see Gilbert v. California, 388 U.S. 263, 272-74 (1967); Chapman v. 

California, 386 U.S. 18, 24 (1967).
U3408 F.2d 1287 (D.C. Cir. 1969) (per curiam) (Wright, McGowan & Robinson, JJ).
'“Adams v. United States, 130 U.S. App. D.C. 203, 399 F.2d 574 (1968), noted in Circuit 

Note: 1967-1968 Term 331-32.
u4408 F.2d at 1288. See generally Mallory v. United States, 354 U.S. 449 (1957); Fed R 

Crim. P. 5(a). In Adams, which was decided prior to Wade, the court held that detaining a 
defendant before presentment in order to associate him with other crimes by means of witness 
identification a practice referred to as divisible detention—has the “operative effect” of a new 
arrest for which the police have no probable cause. 130 U.S. App. D.C. at 206, 399 F.2d at 577 
Adams, however, was limited specifically to delays used to obtain identifications by victims of 
earlier, unrelated crimes and to suppression, “absent the presentment required by Rule 5(a), of 
that line-up identification in the trial of a charge for which it is not claimed that a lawful arrest 
had been made.’’ Id. at 207, 399 F.2d at 579.

“‘The Supreme Court has limited strictly the use of mandamus as a means to obtain 
interlocutory review in criminal cases. See Will v. United States, 389 U.S. 90 (1967). The court 
of appeals cited this limitation and the fact appellant was seeking summary reversal of the district 
court’s order denying the writ as partial bases for refusing relief. 408 F.2d at 1288. The court 
noted, however, that appellant was not left remediless, since he still might raise the identification 
issue by a motion to suppress. Id.

U7408 F.2d at 1288.
UM/i/. at 1289. Appellant did not challenge being viewed by witnesses to the crime for which 

he had been arrested; nor did he raise the issue of divisible detention. He contended only that 
“his exposure to witnesses of open crimes [involved] a danger of misidentification not warranted 
by the facts of the case.” Id. Appellant might have been more successful had he argued the 
concept of divisible detention, which would seem to apply with equal force to unrelated crimes 
and to crimes having a similar modus operandi', in both situations the police are displaying 
defendant in order to obtain an identification by a witness to a crime they do not have probable

In the fourth post- Wade case decided this term, United States v. 
Allen,'™ the court avoided an apparent opportunity to extend the 
Adams'™ concept of divisible detention to identifications occurring 
after presentment to a magistrate.145 In Allen, appellant sought by way 
of mandamus146 to prevent the police from placing him in a post
presentment lineup for viewing by victims and witnesses of unsolved 
crimes having a modus operandi similar to that for which he had been 
arrested.147 Because attendance at the lineup was ordered specifically 
limited to witnesses of similar crimes, the court found the “inherent 
suggestibility . . . outweighed ... by the reasonable suspicion that the 
appellant may indeed [have been] responsible for the open [unsolved] 
crimes.”148
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In addition, the Allen court in dictum identified and offered 
solutions to two problems inherent in lineups. To insure adequate 
representation, defense counsel should be informed prior to the lineup 
of the time, place, and nature of the alleged offenses, the names of the 
witnesses, and the descriptions of the suspect the witnesses gave the 
police.'* *9 Secondly, to avoid the increased danger of communication 
between witnesses in multiwitness lineups, the Government should 
develop procedures designed to separate witnesses prior to and during 
the confrontation.150

"Id Timely receipt of this information would “minimize the likelihood of an unduly 
'jggestive confrontation.” Id., quoting Clemons v. United States. 408 F.2d 1230, 1234 (D.C. Cir.

For a description of the limited information actually given defense counsel prior to lineups, 
<e Bachinski. Lineup: ‘Critical Confrontation" Between Witness, Suspect. Washington Post, June 
9. 1969, § B. at I,col. I.

*408 F.2d at 1289-90; cf Gilbert v. California, 388 U.S. 263, 270 n.2 (1967).
11388 U.S. 293 (1967). Stovall primarily concerned the problem of whether to apply Wade 

and Gilbert retroactively, only briefly enunciating the due process challenge to identifications.
i:ln addition to Stovall, the Supreme Court has considered only three cases in which 

dentifications were challenged as violative of due process. None of them, however, offers an 
extensive analysis of the due process test. In Foster v. California, the Court reversed a decision 
involving a particularly suggestive series of confrontations in which a witness, unable to identify 
appellant at once, attended various lineups and showups until he became convinced appellant was 
the criminal. Because the identification was patently unfair, it was unnecessary to explore in detail 
the elements of the due process test. 394 U.S. 440 (1969). In Biggers v. Tennessee, appellant’s 
conviction was affirmed, and no opinion was issued other than Mr. Justice Douglas' dissent. 390 
I S 404 (1968), affg by an equally divided Court 219 Tenn. 553, 411 S.W.2d 696 (1967). In 
Simmons v L nited States, the Court discussed some of the factors bearing on the admissibility 
of photographic identification, including circumstances of both the identification procedure and 
the witness' ability to view appellant at the scene of the crime. 390 U.S. 377 (1968). The Court, 
however, found little possibility of a mistaken identification and hence no violation of due process, 
remarking that resort to photographic identification “was essential for the FBI agents swiftly to 
determine whether they were on the right track.” Id. at 385-86.

'“408 F.2d 1230 (D.C. Cir. 1968) (en banc) (McGowan, J.; Leventhal, J., concurring; Bazelon, 
CJ . dissenting in part; Wright, J., dissenting in part).

'“Gregory v. United States,___ F.2d____ ,____(D.C. Cir. 1969).
'“388 U S. at 301-02. In Stovall, appellant’s one-man showup was deemed suggestive, but in 

Hewing the totality of the circumstances, the procedure was found necessary and thus not violative 
of due process. Id.

The StovaU-Due Process Approach. Since its decision in
Stovall v. Denno,{51 the Supreme Court has failed to significantly 
clarify the substance of the due process challenge to identifications.152 
Thus, in Clemons v. United States™ the court of appeals this term had 
little assistance in applying Stovall's “curt but pregnant”154 statement 
that an identification must be suppressed, if in viewing the “totality of 
the circumstances,” the confrontation was “so unnecessarily suggestive 
and conducive to irreparable mistaken identification” that defendant 
was denied due process of law.155
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In attempting to establish guidelines for solving Stovall-due process 
problems, the court in Clemons invoked procedures utilized by the 
Supreme Court in resolving sixth amendment challenges predicated on 
Wade.x™ The court first noted that post-Szovfl// identifications obtained 
through out-of-court confrontations should be excluded automatically 
by the trial court when violative of due process. It then ruled that if 
the Government wishes to introduce an in-court identification by a 
witness who had made an identification at an improper confrontation, 
such in-court identification must be based upon an independent source 
and not be the fruit of the improper confrontation. Distinguishing 
between pre- and post-Szov#// identifications, the court also enunciated 
the circumstances in which admission of offensive identification 
testimony would necessitate reversal.* 157

'«408 F.2d at 1237.
157 Id. at 1248-50.
xt*Id. at 1239, 1243, 1246-47. Photographic identifications and identifications based on 

preliminary hearing confrontations also were made by the various witnesses; however, they were 
not found improper.

,5*The trial court’s conclusion was based on several circumstances: (1) Hines was the only 
person presented; (2) the witnesses knew Hines was suspected; (3) the witnesses viewed Hines as 
a group; and (4) two witnesses acknowledged their identification to the other witnesses. Id at 
1241.

'••In the case of one witness the trial judge relied upon the fact that she paid particular 
attention to the defendant’s appearance during the alleged crime, that she had made a prior 
photographic identification, and that she had seen defendant before the crime. Id. The second 
witness was allowed to make an in-court identification because of the positiveness of her 
identification at the time of the crime. In reviewing the trial judge’s finding, the court emphasized 
its policy of deferring to the trial court’s determination of what weight should be accorded such 
circumstances. Id. at 1238, 1242.

The court also found no hearsay problem in allowing a witness to bolster an unimpeached 
in-court identification by relating the circumstances of a prior out-of-court identification. Id. at 
1242; see Gilbert v. California, 388 U.S. 263, 272 n.3; Edison v. United States, 272 F.2d 684, 
686 (10th Cir. 1959); United States v. Forzano, 190 F.2d 687, 689 (2d Cir. 1951); Bolling v. 
United States, 18 F.2d 863, 864 (4th Cir. 1927). See generally 4 J. Wigmore, Evidence § 1130 
(3ded. 1940).

In each of the three appeals joined in Clemons, identifications had 
been made both in court and at cellblock confrontations.158 Appellant 
Hines had been identified at a cellblock showup by four witnesses, and 
the court upheld the determination of the trial judge, who after 
examining the totality of the circumstances, found the confrontation 
unnecessarily suggestive and thus a violation of due process.159 Based 
upon a finding of independent source, however, two of these witnesses 
later were allowed to make in-court identifications of appellant.160

The court likewise upheld the trial judge’s determination that 
appellant Clark’s cellblock identification was unnecessarily suggestive 
and therefore must be excluded, but again held the subsequent in-court 
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identification proper, since it rested upon an independent source.161 
Moreover, the court specifically endorsed a 10-point checklist used by 
the trial judge to determine whether a due process violation had been 
committed. Although most of the list’s considerations concerned only 
the immediate facts of the confrontation, there was some reference to 
extrinsic evidence of witness reliability.162

“408 F.2d at 1246. Although there were 12 men in the cell when the identification was made, 
>nly one person other than appellant was white. The trial judge, however, seemed more impressed 

by the failure to hold a formal lineup. Independent source again was based upon the witness’ 
ability to observe appellant at the scene of the crime and his previous photographic identification. 
Rc: ana was also placed on the witness’ insistence at trial that he had not been influenced by 
the allblock confrontation.

c“[W)as his observation and recollection of the offender so clear as to insulate him from a 
tendency to identify on less than a positive basis?” Id. at 1245 n.16. Among the list’s other 
considerations were the number of suspects in the confrontation, where it was staged, the reason 
a formal lineup was not conducted, the witness’ knowledge of other evidence of the suspect’s guilt, 
the objective basis for the witness’ identification, the presence of other witnesses at the 
confrontation, and the witness’emotional state.

°The confrontation occurred more than two months after appellant’s arrest, appellant was 
the only man shown to the witnesses, and it was evident to the witnesses that the police suspected 
his guilt. Id at 1247, 1249-50.

,M388 U.S. 263 (1967).
'“/</ at 272-73;see United States v. Wade, 388 U.S. 218 (1967).
'“408 F.2d at 1237, 1248.
" The Gilbert exclusionary rule is applied prospectively—to lineups in violation of fUat/e 

conducted after June 12, 1967. See Stovall v. Denno, 388 U.S. 293, 296 (1967). Both Clemon’s 
trial and out-of-court identification occurred before this date. 408 F.2d at 1247.

u408 F.2d at 1248. The court also noted that since “the Government was not on notice either 
at the time of the confrontation or at trial that its conduct might be considered improper, it makes 
little sense to reverse a conviction on the basis of a per se exclusionary rule expressly intended to 
operate as a deterrent.” Id.

Although Gilbert was intended to act as a deterrent to unconstitutional police activity, no 
mention of this purpose appears in Stovall. Furthermore, it is questionable whether such a purpose

Considering circumstances similar to those it had relied upon in 
disposing of Hines’ appeal, the court also concluded that Clemons’ 
cellblock confrontation had been an improper procedure.163 * Evidence of 
(lemons' cellblock confrontation, however, had been admitted at trial; 
therefore, the court went beyond the threshold finding of an “improper 
procedure" to determine whether such admission required reversal of 
the conviction.

The court first rejected the possible argument that Gilbert v. 
California^ which per se excludes identifications made in violation of 
H’ui/e165 and in the absence of harmless error, requires automatic 
reversal, should be applied to identifications found violative of due 
process.166 Noting that the Gilbert exclusionary rule167 * was not 
“formulated with reference to the due process problem of the non
lineup confrontation,”16S the court saw no reason to apply the Gilbert 
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rationale retroactively to pre-Stovall confrontations,169 particularly 
since “the out-of-court identifications admitted into evidence . . . were 
justified by sources other than the cellblock confrontations and thus 
[could] be deemed reasonably reliable indicators of guilt."170 Relying 
on Simmons v. United States'1' the court then concluded that because 
both the in-court and out-of-court identifications were based on sources 
independent of the improper confrontation, there was no significant 
danger of mistaken identification and therefore no need to remand for 
a new trial.172

would have been meaningful. A per se exclusionary rule designed to curb the police from acting 
unconstitutionally presupposes the police know what specific conduct is proscribed. See, eg. 
United States v. Wade, 388 U.S. 218 (1967); Miranda v. Arizona, 384 U.S. 436 (1966); Mapp 
v. Ohio, 367 U.S. 643 (1961). To say that an identification cannot be made at an unnecessaril) 
suggestive confrontation does not appear definitive enough to give the police an adequate guideline 
for their conduct.

IMThe court did apply the Gilbert exclusionary rule to post-Stovall confrontations, requiring 
automatic exclusion of improper identifications as well as any subsequent identification by the 
same witness not justified by an independent source. 408 F.2d at 1237.

170Id. at 1248. By so ruling, the court found. ‘77 was not error to have admitted even direct 
testimony about a ‘defective’ confrontation ... if the court can find the witness had other, non- 
suggestive chances to view the defendant.” Id. at 1254 (Wright, J., concurring in part, dissenting 
in part) (emphasis in original).

,71The ‘‘question turns upon whether . . . ‘the identification procedure was so unduh 
prejudicial as fatally to taint [Clemons’] conviction,' a matter which . . . ‘must be evaluated in 
the light of the totality of surrounding circumstances.’” 408 F.2d at 1250, quoting Simmons v. 
United States, 390 U.S. 377, 383 (1968) (emphasis added). The language quoted, however, was 
from the Supreme Court’s statement of appellant’s argument; the Simmons holding, also quoted 
in Clemons, was that a conviction will be reversed only ‘‘if the . . . identification procedure was 
so impermissibly suggestive as to give rise to a very substantial likelihood of irreparable 
misidentification." 390 U.S. at 384 (emphasis added).

Conceptually, it would seem that an important distinction exists in what causes the due process 
violation: the improper procedure, the unreliable identification, or the unfair conviction. Although 
an improper procedure may cause an unreliable identification which in turn results in an unfair 
conviction, it does not follow that such a causal relationship must occur, since each determination 
is based on a progressively broader set of circumstances. The court in Clemons, however, not onl) 
seemed to use these terms interchangeably with due process violation, but also was inconsistent 
in the scope of circumstances it considered in determining whether a due process violation had 
occurred. Moreover, it seemed to apply different standards for the trial judge in deciding whether 
to exclude an identification and for an appellate court in determining whether to reverse a 
conviction.

In his concurring opinion. Judge Leventhal suggested that “the Stovall due process right 
protects ... an evidentiary interest.” With regard to pxt-Stovall identifications, he stated that a 
reversal should be ordered only after considering all circumstances ‘‘relevant to . . . overall due 
process fairness to the accused.” Although when considered alone, an identification procedure 
may be suspicious, it should not require reversal if overall fairness existed. With regard to post- 
Stovall cases, however, Judge Leventhal felt that trial judges should “confine the trial to 
unquestionable identification testimony,” inferring that an improper identification should be 
excluded, even if it might not result in a violation of due process. 408 F.2d at 1251 -52.

l72408 F.2d at 1250. It is difficult to determine how the court applied the independent source 
doctrine—to justify the improper identification, the nonviolalive identifications, or both.
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Other than Clemons, the court this term heard a multitude of cases 
alleging Stovall-due process violations, and despite a certain amount of 
confusion, some general conclusions can be drawn—particularly in 
regard to the types of confrontations vulnerable to due process attack 
and the factors indicating witness reliability or providing a basis for 
independent source.

Reiving on Wise v. United States,™ which was decided last term, 
the court consistently found confrontations occurring within a few 
minutes of the alleged offense and near the scene of the crime 
consonant with due process.174 A prime justification for sustaining such 
one-man showups was that although suggestive, they are necessary for 
sound law enforcement.175 The need for a prompt determination by the 
police that they have apprehended the correct person,,7fi the desir
ability of immediately releasing innocent suspects,177 and the 

unhermore. it is difficult to determine if and how the doctrine of harmless error was applied. 
Judge Wright also recognized this confusion and suggested a three-step analysis: (I) examination 

the confrontation to determine if it was unnecessarily suggestive; (2) if suggestive, a further 
determination of whether an independent source existed for any subsequent in-court 
dentifications; and (3) if an improper identification was admitted, a finding of whether it 

amounted to harmless error. Id. at 1253. The only distinction Judge Wright would make between 
pre- and post-Srova// identifications involved harmless error. For pre-Stovall identifications, he
* uld apply the less stringent Kotteakos test; in post-S7ovo// cases, he would apply the stricter 
< Au/w/an test Id. Compare Kotteakos v. United States, 328 U.S. 750, 764-65 (1948) (reasonable 
probability jury not swayed), with Chapman v. California, 386 U.S. 18 (1967) (beyond a 
reasonable doubt jury not swayed).

'”127 U.S. App. D.C. 279, 281, 383 F.2d 206, 209 (1967), cert, denied, 390 U.S. 964 (1968). 
'The court also found that such identifications are not in violation of Wade. Solomon v.

I ruled States. 408 I 2d 1306 (D.C. Cir. 1969); Russell v. United States, 408 F.2d 1280 (D.C. 
Cir 1969); see notes 127-35 supra and accompanying text.

,nSrt’ Slewart v. United States,____ F.2d ____,____ (D.C. Cir. 1969) (per curiam); Young
Tyrone) v. United States, 407 F.2d 720, 721 (D.C. Cir. 1969) (per curiam); Russell v. United 

Stales. 408 F.2d 1280, 1284 (D.C. Cir. 1969); Bates v. United States, 405 F.2d 1104, 1106 (D.C. 
Cir 1968); cf. Simmons v. United States, 390 U.S. 377, 383 (1968).

In ioung Tyrone) v. United States, appellant was forced to put on a trenchcoat, hat, and 
sunglasses, which he was carrying when apprehended, for a confrontation at the scene of the 
crime In sustaining the confrontation the court stated: “Obliging appellant to don his own 
apparel did not make the resulting identification less reliable; indeed, in the circumstances it is 
doubtful whether a reliable identification could have been made in the absence of any of the 
robber's distinctive accouterments.” 407 F.2d 720, 721 (D.C. Cir. 1969) (per curiam); cf. Caruso 
*. United Slates. 406 F.2d 558 (D.C. Cir. 1969) (per curiam).

g . Stewart v. United Slates,____ F.2d____,____ (D.C. Cir. 1969) (per curiam); Bates
v United States, 405 F.2d 1104, 1106, (D.C. Cir. 1968). In the event the police are mistaken, 
timely notification enables them to quickly resume their investigation.

'~t g. Stewart v. United States, ___  F.2d _____ ____ (D.C. Cir. 1969); Russell v. United
States. 408 I 2d 1280. 1284 (D.C. Cir. 1969); Bates v. United States. 405 F.2d 1104, 1106 (D.C. 
Cir. 1968).

' Balancing all the doubts left by the mysteries of human perception and recognition, it

relatively high probability of securing an accurate identification while 
memories are still fresh17* * were deemed sufficiently important reasons 
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to insulate prompt on-the-scene confrontations from due process 
challenges. The court cautioned, however, that such confrontations 
should be restricted to situations in which it is important to quickly 
resolve doubts as to identification;* 179 when the “nexus of time and place 
between offense and identification . . . become[s] too attenuated to 
outweigh the admitted dangers of presenting suspects singly to 
witnesses,”180 the confrontation will violate due process. Applying these 
tests, the court upheld confrontations conducted within a few 
minutes,181 30 minutes,182 and two hours183 of the alleged crime, but in 
McRae v. United States™4 found that an identification occurring four 
hours after the offense and at a place removed from the scene of th< 
crime violated due process.185

appears that prompt confrontations . . . will ‘if anything promote fairness, by assuring 
reliability.’” Russell v. United States, 408 F.2d 1280, 1284 (D.C. Cir. 1969), quoting Wise 
United States, 127 U.S. App. D.C. 279, 282, 383 F.2d 206, 209 (1967). In Bates v. United States. 
the court analogized to the spontaneous utterance exception to the hearsay rule in arguing that 
identifications close in time to the crime are accurate. 405 F.2d 1104, 1106 (D.C. Cir. 1968) 
(Burger, J.; Bazelon, C.J. & Miller, J.).

179Bates v. United States, 405 F.2d 1104, 1106 (D.C. Cir. 1968).
"“McRae v. United States, ____ F.2d ____ , ____ (D.C. Cir. 1969). The ease with which a

lineup could have been held is relevant to the determination of whether the prompt confrontation 
was necessary. Russell v. United States, 408 F.2d 1280, 1283-84 (D.C. Cir. 1969).

181 Solomon v. United States, 408 F.2d 1306, 1308 (D.C. Cir. 1969); see Young v. United 
States, 407 F.2d 720 (D.C. Cir. 1969).

182Bates v. United States, 405 F.2d 1104, 1106 (D.C. Cir. 1968).
'“Stewart v. United States, ___  F.2d ____ (D.C. Cir. 1969). In support of its decision the

court declared that fairness had been promoted by the prompt identification, which occurred 
before the suspect was taken into custody and only minutes after he had been seen by the witness 
Moreover, since the identification took place at 4:00 a.m., organizing a formal lineup would have 
entailed a long delay, overnight detention of a possibly innocent suspect, and interruption of the 
search for the real culprit. Id. at____

184____F.2d____ (D.C. Cir. 1969) (Bazelon, C.J.; Robinson, J.; Prettyman, J., dissenting).
'“Upon his arrest, appellant was taken to a hospital for identification by a rape victim, who 

thereupon viewed appellant in the back seat of a police car. Finding a due process violation, the 
court considered in addition to the 4-hour delay, the suggestiveness of the confrontation and the 
lack of evidence that the witness’ condition precluded a prompt, formal lineup. Id. at____But
cf. Stovall v. Denno, 388 U.S. 293 (1967) (two day delay, but witness near death); Jackson v. 
United States, 412 F.2d 149 (D.C. Cir. 1969). Unlike McRae and Stovall, in Jackson iSammie) 
v. United States it was the suspect who was being treated in the hospital when the confrontation 
occurred. Although appellant was “the only candidate for identification” and the confrontation 
occurred several hours after the crime, the court did not find the identification so misleading as 
to violate due process, justifying its decision in part on the need for prompt identifications. 412 
F.2d 149, 153-54 (D.C. Cir. 1969) (Bazelon, C.J.; Leventhal & Wright, JJ.).

'“The court in Stovall v. Denno noted that one-man showups are particularly conducive to 
mistaken identifications. 383 U.S. 293, 302 (1967). “(T]he Supreme Court has, at the least, cast 
an unmistakable shadow across those post-arrest single confrontations at the police station where

With the exception of prompt on-the-scene confrontations, one-man 
showups were condemned by the court as conducive to mistaken 
identification.186 Furthermore, they were ruled unnecessarily suggestive 
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whether intentionally arranged by the police or the product of a chance 
encounter at the police station.187 Thus, the court found improper, one- 
man confrontations in a cellblock,188 police station office,189 and the hall 
of the police station.19"

' >rmal lineups are a feasible alternative.” Clemons v. United States, 408 F.2d 1230, 1237 (D.C. 
Cir. 1968).

1,7 Gregory v. United States, 410 F.2d 1016, 1021-22 (D.C. Cir. 1969).
“Frazier v. United States,___  F.2d___ ,____ (D.C. Cir. 1969); Clemons v. United States,

2d 1230^55/7)/ (D.C. Cir. 1968).
•Gregory v. United States, 410 F.2d 1016, 1021 (D.C. Cir. 1969); cf. Gross v. United States, 

-08 F 2d 1297, 1300 (D.C. Cir. 1969) (per curiam). Because the trial in Gross occurred before 
S’ -.all. the circumstances of the confrontation were not fully investigated at trial, and although

• was apparent that a one-man showup had been conducted, the court remanded for a 
determination of whether in fact a due process violation occurred. 408 F.2d at 1300. In cases 
involving a subsequent in-court identification that could be justified by an independent source, 
the court avoided ruling on the propriety of the challenged police station confrontations. See 
Williams (Arthur) v. United States, 409 F.2d 471, 473 (D.C. Cir. 1969) (per curiam); 
C unningham v. United States, 409 F.2d 168, 169 (D.C. Cir. 1969) (per curiam).

'"Gregory v. United States, 410 F.2d 1016, 1021-22 (D.C. Cir. 1969).
"'Clemons v. United States, 408 F.2d 1230, 1240, 1249 (D.C. Cir. 1968); Dade v. United 

Mates, 407 F.2d 692, 694 (D.C. Cir. 1968). Appellant in Dade was identified at a preliminary 
hearing while he was sitting with a group of men. The court sustained the identification, although 
the witness was not sure of her identification until a police officer brought her very close to 
appellant. Bui cf. Mason v. United States, 414 F.2d 1176 (D.C. Cir. 1969). The court in Mason 
ruled that on the basis of Wade, appellant is entitled to a lawyer during a preliminary hearing 
confrontation. See notes 136-42 supra and accompanying text. Thus, although there is no basis 
to attack an identification on Stovall grounds simply because it is made at a preliminary hearing, 
in the absence of an attorney, such identifications made after June 12, 1967, are vulnerable to a 
Wade-sixth amendment challenge.

'"Clemons v. United States, 408 F.2d 1230, 1244-45 (D.C. Cir. 1968). Appellant Clark, who 
»as not under arrest at the time, was invited by an officer who knew him to come to the police 
station The witness was also asked to come to the station, but was not told he was going to 
view the suspect whom he had previously identified from photographs. Upon entering the squad 
room, in which six to eight casually dressed policemen were either at work or standing about in 
conversation, the witness saw appellant, also casually dressed, “at a desk, with his feet up on the 
tabic and talking on the telephone.” The witness “immediately jumped over the railing to get at 
[appellant], shouting that he was the robber.” Id. at 1243-44.

'“.See Sera-Leyva v. United States, 409 F.2d 160, 162 (D.C. Cir. 1968) (Leventhal, J.; Fahy
* McGowan, JJ). The witness was seated in the U.S. Commissioner’s office and instructed to 
observe those persons who entered. The court found that although appellant was one of many 
persons who entered, his distinctly foreign appearance and the announcement of his foreign- 
sounding name by the marshall may have rendered the confrontation unnecessarily suggestive. It 
thus remanded for a hearing to determine if in light of all the circumstances surrounding the

By contrast, the court considered confrontations unobjectionable 
when the accused had been chosen from a crowd of people, since such 
conditions simulate a lineup. The court therefore sustained 
identifications made at a preliminary hearing191 and at a police station 
uhere appellant was selected from a group of casually clothed 
officers.192 If the suspect’s appearance is unusual or distinctive, 
however, the identification may still violate due process.193
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Although group confrontations are preferable to one-man showups, 
the court expressed its displeasure with the use of uncontrolled groups. 
In Clemons v. United States™* the court noted that because control of 
the group's composition in a confrontation at a preliminary 
hearing—as well as subsequent review of the conditions under which it 
was held—is more difficult than when a formal lineup is involved, such 
a procedure is “fraught with perils to a degree suggesting its sparing 
use . . . .”195 * Furthermore, the presence of many witnesses at a 
confrontation weighs in favor of finding suggestiveness. The danger of 
interwitness communications in such circumstances prompted the court 
in United States v. Allen™* to instruct the police to develop procedures 
insuring that the witnesses are separated before and during the 
confrontation.197 The court in later decisions also stated that any 
suggestions or indications by the police to the witness of other evidence 
against the suspect militates against finding the identification 
reliable.198

identification, due process had been violated. Id. at 163. Similarly, the court in Mendoza-Acosta 
v. United Slates found a formal lineup questionable. Since the accused, who was of Mexican 
descent and had a mustache, was displayed with three persons of Anglo-Saxon ancestry, none of 
whom had a mustache, the court remanded for a full hearing to determine if there had been a 
violation of due process. 408 F.2d 1294, 1295 (D.C. Cir. 1969) (per curiam) (Danaher, Prettyman 
& Wright, JJ.).

"M08 F.2d 1230 (D.C. Cir. 1968).
ltild. at 1240-41; see United States v. Wade, 388 U.S. 218, 232-33 (1967). Formal lineups 

themselves also must be conducted fairly, and in Williams /Robert) v. United Slates the court 
found unnecessarily suggestive a lineup in which only appellant was bareheaded.___  I 2d___
(D.C. Cir. 1968) (Wright, J.; Bazelon, C.J.; Leventhal, J., dissenting), vacated and en banc 
rehearing ordered, No. 21, 269 (D.C. Cir., Apr. 9, 1969); see note 12 supra.

The court twice this term relied on photographs taken of the lineup to determine whether any 
marked physical dissimilarities among the participants rendered the procedure suggestive. See 
Lewis v. United States,____ F.2d___ (D.C. Cir. 1969); Patton v. United States, 403 F.2d 923,
926 (D.C. Cir. 1968).

IM408 F.2d 1287 (D.C. Cir. 1969) (per curiam) (Wright, McGowan & Robinson, JJ.).
1,7In addition to suggesting that defense counsel be given a role in arranging the lineup, the 

court recommended that interwitness communication be regulated by giving witnesses printed 
rules explaining that discussion of their testimony with other witnesses is prohibited. Id. at 1289- 
90.

"*See Gregory v. United States, 410 F.2d 1016, 1021-22 (D.C. Cir. 1969); Clemons v. United 
States, 408 F.2d 1230, 1240-41 (D.C. Cir. 1968) (en banc); Williams (Robert) v. United States. 
___  F.2d _____ ____ (D.C. Cir. 1968) (Wright, J.; Bazelon, C.J.; Leventhal, J., dissenting), 
vacated and en banc rehearing ordered, No. 21,269 (D.C. Cir., Apr. 9, 1969). Although the lineup 
procedure in Williams Robert I was found suggestive enough in itself to constitute a violation of 
due process, the court remarked that “priming” the witness by telling her that she was going to 
be confronted with the suspect she had identified from photographs “would add to the 
suggestiveness of the procedure." Williams (Robert) v. United States, supra at____

In Gregory v. United States, a witness was asked by a police officer if the man they had just 
passed in the hall was the person he had seen commit the crime. When the witness answered, “He 
was a little too tall and he had a goatee on,” the officer replied, “He had double heels and the 
goatee is fresh.” Shortly thereafter, the witness identified appellant from among five persons in
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Likewise, photographic identifications must be free from 
unnecessary suggestion to be consistent with due process.199 
Accordingly, while on several occasions identifications in which the 
witness selected the suspect from a number of photographs were 
sustained.2U‘' the court indicated that an identification based on a 
viewing of only one suspect’s picture might be improper.201

Although a confrontation is found unnecessarily suggestive and 
violative of due process, a subsequent in-court identification by the 
same witness is permissible if the Government can show by clear and 
convincing evidence a source for the in-court identification independent 
of the improper confrontation.202 Based upon various factors of witness 
reliability tending to prove the witness would have recognized the 
suspect even if the offensive confrontation had not occurred, the court 
this term found independent source in a number of cases. The factor 
most frequently relied upon was the witness’ opportunity to observe the 
accused prior to and during the crime.203 The length of time the accused 
was observed,204 lighting conditions,205 the witness' emotional state,206 

a special lineup. 410 F.2d 1016, 1020 (D.C. Cir. 1969). Noting that “an offhand comment in the 
hallway [is] not a suitable way to tell [the witness] of the efforts at disguise,” the court ruled 
•.hat when “the risk of suggestion is great, the greatest care is demanded in any such 
communications to the potential witness.” Id. at 1021.

'"Simmons v. United States, 390 U.S. 377, 382-89 (1968); see Clemons v. United States, 408 
1 2d 1230, 1235-36, 1250 (D.C. Cir. 1968) (en banc). Simmons emphasized that although some 
suggestivity is inherent in photographic identifications, such identifications may be necessary to 
aid police investigations.

•*E.g., Bryson v. United States,___  F.2d____(D.C. Cir. 1969) (per curiam); Dade v. United
States. 407 F.2d 692 (D.C. Cir. 1969); Frazier v. United States,___  F.2d____(D.C. Cir. 1969);
Clemons v. United States, 408 F.2d 1230 (D.C. Cir. 1968).

*'See Mason v. United States, 414 F.2d 1176 (D.C. Cir. 1969) (Bazelon, C.J.; Burger & 
Robinson, JJ). The Court in Mason approved the action of the trial court in excluding evidence 
of a photographic identification. The court noted that although there was no urgent need 
preventing the officer from bringing several photos with him, the witness was shown only one 
?notograph. Furthermore, the witness, a bank teller, was under “strong psychological pressure 
to make an identification,” since she had given money to appellant without checking his signature 
or asking for identification. Id. at____ In Clemons v. United Slates, the court stated that such
an identification is "less than ideal,” but found its admission into evidence not fatal in light of 
the totality of circumstances. 408 F.2d 1230, 1250 (D.C. Cir. 1968) (en banc).

"’Clemons v. United States, 408 F.2d 1230, 1241 (D.C. Cir. 1968) (en banc), discussed in 
notes 156-57 supra and accompanying text; cf. Wade v. United States, 388 U.S. 218, 241-42 
(1967); Gilbert v. California, 388 U.S. 263, 272-73 (1967). See generally Circuit Note: 1967-1968 
Term 333.

’•’See, eg, Macklin (Herbert) v. United States, 409 F.2d 174 passim (D.C. Cir. 1969) 
irobbcr’s accomplice faced victim during holdup); Cunningham v. United States, 409 F.2d 168, 
169 (DC. Cir. 1969) (per curiam) (victim of sexual attack necessarily had opportunity to see 
assailant); Clemons v. United States, 408 F.2d 1230 passim (D.C. Cir. 1968) (en banc) (suspects 
viewed in stores and in a bus).

"‘.See. e g , Gregory v. United States, 410 F.2d 1016, 1023 (D.C. Cir. 1969); Williams (Arthur) 
v. United States, 409 F.2d 471, 472 (D.C. Cir. 1969); Clemons v. United States, 408 F.2d 1230, 
1248 (D.C. Cir. 1968).
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and distinctive physical characteristics of the accused205 * 207 were considered 
in determining the significance of this factor. Although not as 
frequently cited by the court, perhaps more probative of independent 
source is a valid identification, generally photographic, made prior to 
the illegal confrontation.208 Also persuasive is a detailed and accurate 
description of the accused presented by the witness to the police soon 
after the offense.209 Finally, the court found evidence of independent 
source in a witness* confidence in his identification210 and in his 
firmness under cross-examination.211

2055>e'. e.g., Gregory v. United States, 410 F.2d 1016, 1023 (D.C. Cir. 1969); Macklin 
(Herbert) v. United States, 409 F.2d 174, 175 (D.C. Cir. 1969).

2"BGregory v. United States, 410 F.2d 1016, 1023 (D.C. Cir. 1969); Williams (Arthur) v. 
United States. 409 F.2d 471,472 (D.C. Cir. 1969).

207Cunningham v. United States,___  F.2d____(D.C. Cir. 1969); Clemons v. United States,
408 F.2d 1230, 1246 (D.C. Cir. 1968).

2UK.S>e Clemons v. United States, 408 F.2d 1230 passim (D.C. Cir. 1968). In Williams I Arthur 
v. United Slates, two witnesses had been unable to recognize appellant when shown mug shots 
shortly after the crime, but later identified him at an improper confrontation. 409 F.2d 471 (1969) 
(per curiam) (Danaher, Leventhal & McGowan, JJ.). Noting that there was no evidence to indicate 
appellant’s photograph was among those viewed, the court found independent source for the 
witness’ in-court identifications based on the “firm and positive” manner in which they identified 
defendant at trial and their excellent opportunity to observe him during the crime. Id. at 473.

1,9 See Gregory v. United States, 410 F.2d 1016, 1023 (D.C. Cir. 1969). In McRae i ( nited 
Slates, the court found that although the description given the police did not match that of the 
suspect in height or weight, other parts of the description led the police to arrest appellant. The 
court remanded for a hearing on whether these other factors, not evident from the record, would 
support a finding of independent source.___ F.2d____ ,____(D.C. Cir. 1969).

210Williams (Arthur) v. United States, 409 F.2d 471, 472-73 (D.C. Cir. 1969). In Clemons, 
however, the court warned that such confidence “is to be weighed warily and in the realization 
that the most assertive witness is not invariably the most reliable one.” 408 F.2d 1230, 1242 (D.C. 
Cir. 1968) (en banc).

211 Gregory v. United States, 410 F.2d 1016, 1023 (D.C. Cir. 1969) (witness unshaken despite 
showing of minor discrepancies).

2l2.S?e Taylor v. United States, 414 F.2d 1142 (D.C. Cir. 1969); Clemons v. United States, 
408 I .2d 1230, 1249-50 (D.C. Cir. 1968). The Supreme Court has never found specifically that a 
Stovall due process violation can be harmless error; however, in Foster v. United States, it 
suggested the possibility by “[declining] to rule upon [the] question in the first instance.” 394 
U.S. 440, 444 (1969); see Biggers v. Tennessee, 390 U.S. 404, 409 (1968) (Douglas, J., dissenting), 
offg by an equally divided Court 219 Tenn. 553, 411 S. W.2d 696 (1967); Stovall v. Denno, 388 
U.S. 293, 306 (1967) (Black. J., dissenting); cf Chapman v. California, 386 U.S. 18 (1967). For 
a discussion of the harmless error rule, see notes 753-57 infra and accompanying text.

’•’Taylor v. United States. 414 F.2d 1142 (D.C. Cir. 1969).
***See Solomon v. United States, 408 F.2d 1306, 1309 (D.C. Cir. 1969).

Notwithstanding a violation of due process and erroneous 
admission of the testimony, an appellate court may avoid reversing a 
conviction if the error was “harmless beyond a reasonable doubt.”212 
Thus, the court was able to affirm convictions when appellant was 
virtually in continuous view of the police from the offense until 
arrest,213 when the case against appellant was “ironclad,”214 and when 
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appellant was found close to the scene of the crime with the stolen 
goods in his possession.215

- McCloud v. United States, No. 21,867 (D.C. Cir., Oct. 31. 1968) (per curiam).
•’“Mallory v. United States, 354 U.S. 449 (1957).
•’ T___  F.2d ___  (D.C. Cir. 1968) (Wright, J.; Bazelon. C.J.; Leventhal, J., dissenting),

• u med and en banc rehearing ordered, No. 21,269 (D.C. Cir., Apr. 9, 1969); see note 12 supra. 
Appellants Williams and Coleman were arrested for attempted robbery and felony murder. 
Williams was apprehended in the District of Columbia and identified by an eyewitness during a 
delay between arrest and presentment. Coleman was arrested in Baltimore by state authorities on 
a •aate charge; since the Federal Rules of Criminal Procedure are applicable only to federal 
proceedings, his lineup identification could not be challenged on Mallory grounds. Id. at ____
n.2.

m----- F.2d at--------Rule 5(a), upon which Mallory was based, requires the police to present
a defendant to the nearest available commissioner without unnecessary delay. Fed. R. Crim. P. 
5(a). The Supreme Court in Mallory held confessions obtained by police interrogation during a 
period of unnecessary delay in presentment inadmissible at trial. Mallory v. United States, 354 
I S. 449 (1957). For a discussion of Mallory and rule 5(a), see notes 96-101 supra and 
accompanying text. In Williams (Robert), appellant Williams was identified at a lineup held 11 >/2 
hours after his arrest. The court of appeals found this delay unnecessary.___ F.2d at_____

n*See Kennedy v. United States, 122 U.S. App. D.C. 291, 353 F.2d 462 (1965); Copeland v. 
United States. 120 U.S. App. D.C. 5, 343 F.2d 287 (1964); Mitchell v. United States, 114 U.S. 
App. D.C. 353, 357 n.9, 316 F.2d 354, 358 n.9 (1963); Fredricksen v. United States, 105 U.S. 
App D.C. 262, 266 F.2d 463 (1959). In Williams (Anthony) v. United States, which was decided 
only three months prior to the lineup identification challenged in Williams (Robert), the court 
stated “Our posl-Mallory cases, confusing and conflicting though they are, make clear that the 
police lineup is not the kind of ‘interrogative’ activity proscribed by Rule 5(a) and that the lineup 
is a valid police procedure.” 120 U.S. App. D.C. 244, 247, 345 F.2d 733, 736 (1965), cert, denied, 
386 U.S. 1010 (1967). Likewise courts have been reluctant to suppress other nontestimonial 
evidence obtained during a period of unnecessary delay. See. e.g., Lewis v. United States, 127 
U S. App. D.C. 269, 382 F.2d 817, cert, denied, 389 U.S. 962 (1967) (handwriting exemplar); 
United States v. Kapholz, 17 F.R.D. 18 (S.D.N.Y. 1955), affd, 230 F.2d 494 (2d Cir.), cert, 
denied, 351 U.S. 924 (1956) (fingerprints).

”•___  F.2d at____ The court cited as precedent two cases in which it had expressed
disapproval of the practice of delaying presentment until after identification confrontations. Id. 
at___ ; see Gatlin v. United States, 117 U.S. App. D.C. 123, 128 n.9, 326 F.2d 666, 671 n.9
(1963); Payne v. United States, 111 U.S. App. D.C. 94, 98, 294 F.2d 723, 727, cert, denied, 368

The Mallory Approach. Although Stovall applied Wade only
prospectively, the court of appeals this term found that Mallory v. 
tailed States2'* * requires a limited retroactive application of the right 
to counsel at lineup identifications. In Williams < Robert) v. United 
States21' which subsequently was vacated and scheduled for rehearing 
en banc, appellant contended that his identification at a pre-Wade 
lineup in the absence of counsel should have been suppressed under 
Mallory and rule 5(a) of the Federal Rules of Criminal Procedure, 

since the lineup was held during a period of unnecessary delay before 
presenting him to a magistrate.2,M Although Mallory had not been 
applied previously to identifications made during unnecessary delays,219 
the court sustained appellant’s contentions.220 The court first found that 
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one of the purposes of Mallory was to insure that defendants know they 
are entitled to assistance of counsel at each “critical" stage of the 
accusatorial process.* 221 It then tenuously reasoned that since Wade 
considered a lineup a “critical” stage,222 any lineup identification 
without the presence of counsel made during a period of unnecessary 
delay must be suppressed223 and the conviction reversed absent a finding 
that admission of the identification testimony was harmless error.2-4

U.S. 883 (1961). The court also relied heavily on Judge Burger’s concurrence in Adams v. L nited 
Slates, a decision delivered three years after the identification of Williams:

It was natural for the cases following Mallory to concentrate on the exclusion of 
utterances, but not other forms of evidence. But Wade has changed this. Now that the 
right to counsel is an integral part of the lineup procedure, the warnings that are given 
at presentment and the opportunity to have counsel appointed are highly relevant to 
the lineup situation. . . . Since the Mallory rule was a response to the protections 
afforded by prompt presentment, it is appropriately applied to the lineup situation in 
the wake of Wade.

130 U.S. App. D.C. 203, 209, 399 F.2d 574, 580 (1968), in Williams (Robert) v. United
States____F.2d____ ,____(D.C. Cir. 1968) (citations omitted).

221___  F.2d at____ Fed. R. Crim. P. 5(b) provides in part: “The commissioner shall inform
the defendant ... of his right to counsel, [and] of his right to request the assignment of counsel 
if he is unable to obtain counsel . . . .”

222388 U.S. at 236-37.
223 ____ F.2d at ____; see Gilbert v. California, 388 U.S. 263 (1967). The court found that

retroactive application of Wade through Mallory would not seriously disrupt the orderl) 
administration of criminal justice, noting that since Mallory, “the police have known that 
defendants should be presented to a committing magistrate as ‘quickly as possible.”’___  F.2d
at ___  n.6. This statement, however, ignores the fact that police were only on notice that they
could not use the delay between arrest and presentment to obtain a confession.

Furthermore, the court's ruling in Williams (Robert) serves neither purpose of an exclusionar) 
rule. See Tehan v. Shott, 382 U.S. 406, 410 (1966); Linkletter v. Walker, 381 U.S. 618 (1965). 
Since Wade already excludes evidence of an identification obtained in the absence of counsel, 
Williams is merely surplusage in deterring unlawful police conduct. Moreover, by finding that 
an identification in the absence of counsel is not a serious flaw in the fact finding process, the 
Supreme Court has rendered reexamination of past violations unnecessary. Stovall v. Denno, 388 
U.S. 293, 298-99 (1967).

224 ___  F.2d at____ Since the error was not constitutional, the court of appeals found that
the traditional harmless error test should be applied.___  F.2d at____& n.8; see Kotteakos v.
United States, 328 U.S. 750, 764-65 (1946). In addition to remanding for a determination of 
harmless error, the court ordered a finding of whether the witness’ in-court identification was 
“tainted” by the lineup____ F.2d at-------

224___ F.2d at_____
”*354 U.S. at 453-54; see Miranda v. Arizona, 384 U.S. 436, 463 (1966); Wise v. United

Dissenting, Judge Leventhal cogently argued that the majority's 
holding improperly reads into rule 5(a) and the Mallory doctrine a 
right recognized and protected in later, prospectively applied Supreme 
Court decisions.225 Mallory was designed primarily to discourage covert 
police interrogation by denying the police an opportunity to extract 
incriminating statements before an accused is judicially warned of his 
right to remain silent.226 Prior to Wade, however, no purpose would 
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have been served by informing a defendant of his right to counsel, since 
counsel properly could have been excluded from a lineup under then 
current law.--’7 Thus, Judge Leventhal concluded, the majority’s holding 
that the lineup could have been conducted properly only after 
appellant's “right to counsel was implemented by the United States 
Commissioner“22* was based solely on a retroactive application of 
Hade, a result contrary to the Supreme Court’s ruling in Stovall v. 
Denno.229

Slates. 127 U.S. App. D.C. 279, 383 F.2d 206, cert, denied, 390 U.S. 964 (1967). “The objective
■ Rule 5(a) is to check resort to psychologically coercive or ‘third degree practices,’ and not to 

simply insure that the accused is arraigned at the earliest possible time.” United States v. 
Middleton, 334 F.2d 78, 82 (2d Cir. 1965) (citations omitted).

37___  F.2d at___ ; see Borum v. United States, 409 F.2d 433 (D.C. Cir. 1967). Also prior
Wade, the courts consistently refused to suppress identifications made during a period of 

unnecessary delay before presentment. See cases cited note 219 supra.
___F.2d at_____ Since Wade was nonretroactive, and therefore appellant had no right to 

■. lawyer at the lineup, such implementation would have consisted merely of informing appellant 
of his general right to counsel.

“388 U.S. 293, 298-99 (1967).
“18 U.S.C. §§ 3141-52 (Supp. IV. 1969).
31 Pub. L. No. 89-465, § 2, 80 Stat. 214 (1966). The Bail Reform Act was enacted in response 

to widespread criticism of relying primarily on financial bond and after considerable 
experimentation with nonfinancial release conditions. See generally Attorney General’s Comm. 
OS POXERTY AND THE ADMINISTRATION OF FEDERAL CRIMINAL JUSTICE, REPORT 58-89 (1963); 
I) Freed &. P Wald. Bail in the United States: 1964 (1964); R. Goldfarb, Ransom: A 
(xiTiQi i of the American Bail System (1965); Ares, Rankin & Sturz, The Manhattan Bail 
Project In Interim Report on the Use of Pre-trial Parole, 38 N. Y.U.L. Rev. 67 (1963).

DJAn unsecured personal appearance bond is merely a promise by the defendant to pay the 
specified amount if he does not appear when required. At the time of his release, the defendant is 
not required to post any money or pledge any collateral.

“18 U.S.C. § 3146(a) (Supp. IV, 1969); see Banks v. United States, 414 F.2d 1150 (D.C. 
Cir. 1969) (per curiam); United States v. Leathers, 412 F.2d 169 (D.C. Cir. 1969) (per curiam). 
I pon such a determination, conditions of release may be imposed, and in deciding what 
conditions should be required, the judicial officer must consider the nature and circumstances of 
the offense, the weight of the evidence, and the accused's family ties, employment, financial 

PRELIMINARY PROCEEDINGS
Bail

The Bail Reform Act of 1966230 was designed to insure that 
regardless of financial status, no person would be subjected to detention 
“serving neither the ends of justice nor the public interest.”231 Section 
3146 of the United States Code entitles a defendant charged with a 
noncapital offense to pretrial release on personal recognizance or 
unsecured personal appearance bond,232 unless a judicial officer 
determines “such a release will not reasonably assure the appearance 
of the person as required.”233 Section 3148 provides that unless the * 31 
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court has reason to believe that no conditions of release reasonably will 
assure defendant “will not flee or pose a danger to any other person 
or to the community,” persons accused of capital crimes or awaiting 
appeal also should be released in accordance with section 3146.234 
Although considerable controversy has surrounded the Act,235 the court 
this term reaffirmed its basic precepts and clarified some of its 
provisions.236

resources, character, mental condition, length of residence in the community, and previous 
criminal record. 18 U.S.C. § 3146(b) (Supp. IV, 1969); see, e.g., Wood v. United States, 129 
U.S. App. D.C. 143, 391 F.2d 981 (1968); Allen v. United States, 128 U.S. App. D.C. 207, 386 
F.2d 634 (1967). See generally Circuit Note: 1967-1968 Term 338-42.

234 18 U.S.C. § 3148 (Supp. IV, 1969); see White v. United States, 412 F.2d 145 (D.C. Cir 
1968) (per curiam); Drew v. United States, 127 U.S. App. D.C. 362, 384 F.2d 314 (1967) (per 
curiam).

In addition to dangerousness or risk of flight, the trial judge may deny bail to a defendant 
awaiting appeal upon a determination that the appeal is frivolous or taken for delay. 18 U S C 
§ 3148 (Supp. IV, 1969). Absent a specific finding based upon dangerousness, risk of flight, 
frivolousness, or delay, a trial judge may not detain a person awaiting appeal by imposing a high 
monetary bond that he is unable to afford. Russell v. United States, 402 F.2d 185 (D.C. Cir. 
1968) (Leventhal, J.; Tamm & Robinson, JJ.).

23iSee, e.g.. Judicial Council Committee To Study the Operation of the Bail Reform 
Act in the District of Columbia, Report (1968); 115 Cong. Rec. S671-74 (daily ed. Jan. 
22, 1969) (remarks of Senator Tydings).

23tUnder § 3146, the proper judicial officer to review conditions of release is the magistrate 
who originally imposed them. Only after an adverse determination by the magistrate may a 
motion be made in the court having “original jurisdiction over the offense.” 18 U.S.C. § 3147 
(Supp. IV, 1969). Thus, in Salley v. United States, the court held that a general sessions judge, 
sitting at a preliminary hearing on a felony charge, lacked authority to modify by way of 
“review” the conditions of release established by the committing magistrate. 413 F.2d 364 (D C. 
Cir. 1968) (per curiam) (Tamm, Robinson & Burger, JJ.); accord, United States v. Ushery,___
F.2d___ (D.C. Cir. 1969) (per curiam) (Burger & Wright, JJ.).

Pending an extradition proceeding before the chief judge of the district court, appellant in 
Hoffman v. United States sought release by application to the court of general sessions, which 
had subjected him to a fugitive warrant. Unable to meet the conditions imposed, he sought review 
in the federal district court and failing there, appealed to the D.C. Circuit Court of Appeals. The 
latter dismissed for want of jurisdiction, finding the District of Columbia Court of Appeals the 
proper forum for review, since it has appellate jurisdiction over the court of original jurisdiction, 
the court of general sessions. The federal court while rendering the decision in the extradition 
proceeding, acts in an executive capacity only, and not as a “court of original jurisdiction." 403 
F.2d 927 (D.C. Cir. 1968) (per curiam) (Tamm & Leventhal, JJ.; McGowan, J., not 
participating).

n7S. Rep No. 750, 89th Cong., 1st Sess. 6-11 (1965); H R. Rep. No. 1541, 89th Cong., 2d 
Sess. 3 (1966). See generally Ervin, The Legislative Role in Rail Reform, 35 Geo. Wash. L. Rev. 
429 (1967); Circuit Note: 1967-1968 Term 337-42.

23slf neither an unsecured appearance bond nor release on personal recognizance is appropriate,

Pretrial Release. While the legislative history of the Bail
Reform Act clearly indicates a strong congressional preference for 
nonmonetary release conditions,237 section 3146 seems to establish a 
sequential order of preference in which monetary bond may be imposed 
before other, nonenumerated conditions are considered.238 Relying on 
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legislative history,239 the court this term in United States v. Leathers2^ 
appeared to alter the statutory order of priority by holding that “the 
imposition of a money bond is proper only after all other non-financial 
conditions have been found inadequate.”241 Finding the imposition of 
a S 1.500 bond on appellant Leathers based upon a “factual vacuum,” 
which precluded adequate attention to nonfinancial conditions, the 
court remanded for a hearing on alternative conditions of release.242 
Similarly, the court remanded the case of appellant Williams upon a 
determination that a bond of $5,000 could not be justified by the facts 
in the record.243

udicial officer is to consider such conditions as (I) placing the defendant in the custody of a 
third parly or organization; (2) imposing restrictions upon his travel or associations; (3) requiring 
a refundable deposit be made with the court; (4) requiring a bail bond; and (5) any other 
condition, including part-time custody, necessary to assure appearance. 18 U.S.C. § 3146(a) 
(Supp. IV, 1969).

;'Lnited States v. Leathers, 412 F.2d 169, 170-71 (D.C. Cir. 1969). The court cited the 
extensive congressional history catalogued by Chief Judge Bazelon in Allen v. United States, 128 
I S Xpp. D.C. 207, 210-12, 386 F.2d 634. 637-39 (1967) (dissenting opinion).

*412 F.2d 169 (D.C. Cir. 1969) (per curiam) (Bazelon, C.J.; McGowan & Robinson, JJ.).
•'* * * * § 412 F.2d at 171. The court emphasized that the nonfinancial conditions should be used 

Ocxiblx Id at 172; see Chapman v. United States, 408 F.2d 1276 (D.C. Cir. 1969) (dissenting 
opinion); Weaver v. United States, 405 F.2d 353 (D.C. Cir. 1968).

;,:412 1 2d at 173. The court found that although it is the duty of the trial judge to explore 
a tentative restrictions and to set conditions of release, defense counsel must assist him in such 
deliberations. Id : see Weaver v. United States, 405 F.2d 353 (D.C. Cir. 1968); Fed. R. Crim. P. 
4nc). The court also noted that when practicable, the District of Columbia Bail Agency is 
required to prepare a factual background report on the defendant and recommend release 
conditions alternative to monetary bond. D C. Code Ann. § 23-903(a) (1967).

*;4I2 F 2d at 172. Section 3147(b) provides that an order setting release conditions shall be 
affirmed on appeal “if it is supported by the proceedings below.” If the order is found 
supported, the court may either remand for a hearing or release the defendant pursuant to
§ 3146(a). 18 U.S.C. § 3147(b) (Supp. IV, 1969); see White v. United States, 412 F.2d 145 (D.C. 
Cir. 1968); Weaver v. United States, 405 F.2d 353 (D.C. Cir. 1968) (per curiam). To assist the 
court in determining whether the proceedings below were supported, the Act further provides that 
*hen any imposed conditions are continued in effect following review, the judicial officer who 
made such a ruling must state in writing his reasons for doing so. 18 U.S.C. § 3146(d) (Supp. 
IV, 1969). i

’“412 F.2d 145 (D.C. Cir. 1968) (per curiam) (Bazelon, C.J. & Robinson, J.; Danaher, J., 
dissenting).

"Id at 147. The court found this presumption in capital cases implicit in the mandatory 
wording of § 3148 and explicit in its legislative history. Id. at 147 n.8; see S. Rep. No. 750, 89th 
Cong., 1st Scss. 19 (1965); H R. Rep. No. 1541, 89th Cong., 2d Sess. 15 (1965). Such a 
presumption had been previously recognized for persons accused of noncapital offenses. Wood v. 
I mted States, 129 U.S. App. D.C. 143, 145,391 F.2d 981, 983 (1968); see Allen v. United States, 
128 U.S. App. D.C. 207, 211, 386 F.2d 634, 638 (1967) (Bazelon, C.J., dissenting).

Dissenting in While, Judge Danaher argued that there is no presumption in favor of release, 
emphasizing that only § 3148 of the Act applies to persons accused of capital offenses and they

Again relying on the strong congressional policy favoring release, 
the court in White v. United States2“ held persons accused of capital 
offenses “presumptively releasable.”245 Applying this presumption, the
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court found that although appellant had been charged with first degree 
murder and assault with intent to kill, the circumstances of the crime,246 
coupled with the lack of any previous criminal record, indicated she 
would not present a threat of danger to the community.247 Thus, the 
court rejected the district court’s finding that the seriousness of the 
potential penalty precluded any conditions of release sufficient to 
prevent flight from the jurisdiction.248

are brought within the scope of that section only when the judge makes a decision to do so based 
on what he "has reason to believe.” 412 F.2d at 148. On an earlier occasion. Judges Danaher 
and Tamm, with Chief Judge Bazelon dissenting, had refused to apply the presumption of 
releasability to persons awaiting appeal. Chapman v. United States, 408 F.2d 1276 (D.C. Cir 
1969) (per curiam).

24lAlthough contradictory, available evidence suggested appellant might have been attempting 
to defend her husband. 412 F.2d at 146.

247id. at 146-4-7; cf Stinnett v. United States, 128 U.S. App. D.C. 280, 387 F.2d 238 (1967) 
(per curiam). Based on its findings, the court in While ordered appellant released upon filing “a 
personal recognizance in the amount of $100, without security or deposit,” on the condition that 
she report to the probation officer and abide by any conditions that he might impose, not leave 
the Washington metropolitan area, obtain suitable employment, and surrender to the United 
States Marshall when called upon to do so. 408 F.2d at 145.

24KThe court reasoned that if the seriousness of the penalty alone were a valid criterion for 
denying pretrial release, no defendant charged with a capital offense could ever be released, a 
result clearly contrary to congressional intent, id. at 146-47; jee Drew v. United States, 127 U.S. 
App. D.C. 362, 384 F.2d 314 (1967) (per curiam).

24118 U.S.C. § 3148 (Supp. IV, 1969). Denial of release must be based on a finding of present 
danger to the community or other persons. United States v. Jackson (Andrew),___  F.2d___
(D.C. Cir. 1969) (per curiam) (Wright & Robinson, JJ.; Burger, J., dissenting). Appellant in 
Jackson previously had been accused of three crimes of violence; however, he had lived 
continuously in the District and recently had married and become a father. These considerations, 
which were susceptible to differing inferences of dangerousness, led the court to hold appellant’s 
motion for release in abeyance until the trial judge filed a statement of his reasons for denial. 
___  F.2d at____ Dissenting, Judge Burger would have read into the record that release was 
denied because of appellant’s past record. Id. at____

“®405 F.2d 355 (D.C. Cir. 1968) (per curiam) (McGowan & Leventhal, JJ.; Tamm, J., not 
participating).

251 Id. at 357; see 18 U.S.C. § 3148 (Supp. IV, 1969). If the trial judge refuses to release a 
defendant who is awaiting appeal, he must prepare a written statement delineating the reasons 
for his actions. Fed. R App. P 9(b). In Weaver v. United Stales the court defined precisely the 
duty of the trial judge who denies such release:

The District Judge should indicate not only which one or more of these [§ 3148] 
reasons has prompted him to deny release, but should also delineate the basis for his 
utilization of such reason or reasons. If he deems the appeal frivolous, he should state

Release Pending Appeal. Although dangerousness is a valid
ground for denying release pending appeal,249 * this term the court 
emphasized that imaginative conditions of release, tailored to the 
individual needs of the defendant, must be considered. In United States 
v. Harrison,™ the court decided that the risk of appellant’s flight and 
the possible danger posed to the community were insufficient to 
warrant his detention pending appeal.251 Observing that he had been in 
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jail for eight and a half years, during which his case had undergone 
extensive litigation,252 the court found that defendant’s outstanding 
detention record,253 strong area ties, assured employment, family help, 
and determination to live a useful and productive life mandated his 
release on personal recognizance.

the considerations, legal and factual, which led him to that conclusion. If he views 
appellant’s release as posing a risk of danger or flight, he should point to those factors 
in the record which foreshadow such a possibility. He should also inquire concerning 
available financial and non-financial conditions of release and offer reasons why they 
do not assure that the person will not flee or pose a danger to any person or to the 
community.

4)5 F 2d 353 (D.C. Cir. 1968) (per curiam) (Bazelon, C.J., McGowan & Robinson, JJ.); see 
Jackson (Sammie) v. United States, ____ F.2d ____ (D.C. Cir. 1969); Jones v. United States,
123 U.S. App. D.C. 176, 358 F.2d 543 (1966).

3:405 F.2d at 356. Appellant had been convicted of the same felony murder four times. Two 
convictions were reversed by the court of appeals and one by the Supreme Court; the fourth was 
pending before the court of appeals at the time of appellant’s motion for release on bail. The 
tnal judge apparently had denied bail because of the lengthy history of the proceedings rather 
than because of any consideration enumerated in the Bail Reform Act. td. at 357.

^Id. Appellant was a cell block clerk and had the privilege of attending recreational and civic 
functions outside the jail.

3,4I4 F.2d 1150 (D C. Cir. 1969) (per curiam) (Bazelon, C.J. & Robinson, J.; Leventhal, J., 
dissenting).

’**414 F.2d at 1152. The court previously had ordered appellant’s attorney to consult with 
officials of the Offender Rehabilitation Project to develop a satisfactory set of release conditions. 
Id. at 1152-53; see United States v. Leathers, 412 F.2d 169 (D.C. Cir. 1969) (per curiam).

:“4O8 F.2d 1276 (D.C. Cir. 1969) (per curiam) (Danaher & Tamm, JJ.; Bazelon, C.J., 
dissenting).

ni/J. at 1277. In United States v. Blyther, the court denied appellant’s motion for release 
pending appeal on the basis of his past failure to comply with probation and release requirements. 
-----F.2d____ (D.C. Cir. 1969) (per curiam) (Bazelon, C.J. & Fahy, J.).

The court likewise ordered appellant released pending appeal in 
Banks v. United States.254 Although appellant had been convicted of a 
particularly brutal robbery and assault with a deadly weapon, the court 
ordered him released on condition that he execute an unsecured 
appearance bond of $500, report regularly to a supervisor of the 
Offender Rehabilitation Project, find suitable employment, reside at 
Shaw Residence, comply with a nightly curfew, and not leave the 
Washington metropolitan area.255 The court found the imposition of 
these conditions sufficient to minimize any danger appellant might pose 
to the community.

In Chapman v. United States,256 however, the court denied release, 
stressing that defendant was a repeated offender, having been convicted 
of being drunk and disorderly approximately 20 times, and recently 
nad violated his parole conditions.257 Notwithstanding the majority’s 
conclusion, Judge Bazelon in dissent insisted that if release conditions 
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were to include treatment of appellant’s incipient alcoholism, danger 
to the community would be minimized sufficiently.258

“*408 F.2d at 1278.
“’The indictment must state with-reasonable specificity the offense charged, its elements, and 

the facts of the crime. Russell v. United States, 369 U.S. 749, 763-64 (1962). Despite the 
indictment’s failure to state the elements of specific intent, the court this term in Austin v. I nited 
Slates refused to reverse a robbery conviction, reasoning that the indictment was not confusing 
and the jury charge clearly advised of the need to find specific intent. 414 F.2d 1155 (D.C. Cir. 
1969) (Wright, J.; Bazelon, C.J., & Miller, J.). But cf. Jackson v. United States, 121 U.S. App. 
D.C. 160, 348 F.2d 772 (1965) (reversal required if indictment internally inconsistent).

2M Furthermore, rule 6(c) provides that the foreman or his designate must “keep a record of 
the number of jurors concurring in the finding of every indictment . . . .” Fed. R. Crim. P. 6(c).

2<l413 F.2d 1061 (D.C. Cir.) (Wright J.; McGowan & Robinson, JJ.), modified, 413 F.2d 1081 
(D.C. Cir. 1969) (per curiam).

282The “presentment” is a brief, printed form on which the date, the names of the defendants, 
and the crimes committed are listed. Unlike the indictment, the presentment does does not include 
the essential elements and facts of the offense. See generally L. Orfield, Criminal Procedure 
from Arrest to Appeal 157-58 (1947).

2WAt this stage, the indictment is certified “A True Bill.” 413 F.2d at 1065.
u*ld. at 1070. The Government contended that the American practice, as opposed to that of 

English common law, does not require formal grand jury consideration of the terms of the 
indictment. The court, however, found that a study of both cases and historical literature 
established conclusively that traditional American procedure had included submission of the 
indictment to the grand jury as a body.

Indictment

The fifth amendment provides that “[n]o person shall be held to 
answer for a capital, or otherwise infamous crime, unless on a 
presentment or indictment of a Grand Jury.”259 Moreover, rule 6(f) of 
the Federal Rules of Criminal Procedure requires that “[a]n indictment 
may be found only upon the concurrence of 12 or more jurors."260 In 
Gaither v. United States,261 the indictment itself never was considered 
by the entire grand jury as a body. After it had voted to present the 
defendants for robbery,262 an indictment based upon the presentment 
was drawn up by an Assistant U.S. Attorney, but pursuant to normal 
practice in the District of Columbia, it was signed and approved only 
by the foreman.263 Appellants contended such a procedure was defective 
because it contravened the express dictates of the fifth amendment and 
rule 6(f), which require the grand jury as a body to pass upon the terms 
of the indictment. The Government countered that approval by the 
entire grand jury is merely a “clerical procedure” and the signature of 
the foreman, is sufficient proof the indictment accurately reflects the 
jury’s intent.264

Regarding the grand jury’s concurrence as more than an 
administrative procedure, the court pointed out that when inspection of 
the indictment is denied, the grand jury is able to consider neither the 
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essential elements nor the place and time of the offense.265 Moreover, 
the court insisted that even the most conscientious foreman may not 
accurately represent the grand jury, since the jury’s conclusions may 
not have crystalized as to each element of the offense.266 Citing the 
grand jury's function to safeguard against “hasty, malicious, and 
oppressive persecution”267 and the strict constitutional requirements of 
regularity surrounding such proceedings,268 the court held that it was 
error for the grand jury not to pass on each element of the indictment 
and that future failures to do so will result in reversal.269

uld Consideration of the specific facts and elements would be crucial when many similar 
crimes are charged in the same indictment or when differing degrees of responsibility may serve 
io reduce the offense charged. See id.

^Since rule 6(d) provides that “no person other than the Jurors may be present while the 
Grand Jury is deliberating or voting,” the attorney drafting the indictment only can speculate 

n the specific charge it intended. Id. at 1070-71; see Fed. R. Crim. P. 6(d); cf. Pittsburgh Plate 
Glass Co v. United States, 360 U.S. 395, 405 (1959) (Brennan, J., dissenting) (traditional reasons 
for secrecy ).

•**’413 F.2d at 1066 n.5, quoting Wood v. Georgia, 370 U.S. 375, 390 (1962); see Stirone v. 
United Slates, 361 U.S. 212 (1960); Ex parte Bain, 121 U.S. 1, 11-12 (1887). See generally 8 J. 
Moore. Federal Practice 1 6.02, at 6-6 to -11 (2d ed. 1965).

■uSee Russell v. United States, 369 U.S. 749 (1962) (bill of particulars cannot cure imprecise 
ndictment). Stirone v. United States, 361 U.S. 212, 217-19 (I960) (major variance between 
ndictment and issues proved held improper); Ex parte Bain. 121 U.S. I, 9-10 (1887) (amendment 
)i indictment upon government motion constitutes improper speculation of grand jury motives).

*413 F.2d at 1071.
mld at 1071-72. The Supreme Court in Ex parte Bain found that since the requirement of 

an indictment proceeds directly from the Constitution, any later amendment of its terms would 
be unconstitutional and require reversal. Furthermore, the Court apparently rejected the 
contention that an amendment of an indictment can be nonprejudicial, thus rendering the harmless 
error standard inapplicable. 121 U.S. I, 13-14 (1887).

ri A substantial variance between an indictment and evidence adduced at trial may constitute 
a "constructive amendment,” thus requiring automatic reversal. Stirone v. United States, 361 
U.S. 212, 217-18 (1960).

:: Berger v. United States, 295 U.S. 78, 82 (1935). The reason for the distinction between 
“variance" and “amendment” is that the former merely deprives the defendant of notice of the 
crime for which he is to be tried, while the latter violates the fifth amendment. 413 F.2d at 1071- 
72.

Turning its attention to the consequences of such an error for 
appellants and persons with pending indictments, the court explained 
that traditionally an amendment of an indictment, which “occurs when 
the charging terms ... are altered . . . after the grand jury has passed 
on them." subverts the grand jury's purpose and even absent a showing 
of prejudice, mandates reversal and dismissal of the indictment.270 By 
contrast, a variance between the crimes sought to be proved at trial and 
those charged in the indictment271 does not require dismissal, unless 
defendant proves he was deprived of notice of the crimes against him 
and shows resultant prejudice.272 While the situation in Gaither more 
closely resembled an amendment, the court took cognizance of certain 
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safeguards in the Gaither procedure which minimized the possibility of 
a departure from the grand jury’s will.273 These safeguards and the 
serious dislocation of orderly judicial administration which would 
result from dismissal of all pending indictments were considerations 
influencing the court to establish a rebuttable presumption of the 
indictment’s validity rather than to invoke a per se rule requiring 
automatic dismissal.274

273The same prosecutor’s office which presented the evidence to the grand jury drew up the 
indictment; more importantly, however, the grand jury foreman who signed the indictment also 
took part in the deliberations. 413 F.2d at 1072-73.

tutd. at 1073. Thus, the court did not give full retroactive effect to its decision. For 
considerations relevant to the retroactive application of a change in constitutional law, see Stovall 
v. Denno, 338 U.S. 293 (1967); Johnson v. New Jersey, 384 U.S. 719 (1966); Linkletter v. Walker, 
381 U.S. 618 (1965).

"’Challenges, however, may be made only by defendants with available pretrial motions. Rule 
12(b)(2) of the Federal Rules of Criminal Procedure requires that indictment challenges be made 
by motion before trial. Thus, the validity of the indictment procedure may not be challenged by 
defendants whose cases already have been tried. See Jackson v. United States, 123 U.S. App. 
D.C. 276, 280 n.3, 359 F.2d 260, 264 n.3 (1965), cert, denied, 385 U.S. 887 (1966).

"•413 F.2d at 1073.
"’Gaither v. United States, 413 F.2d 1081 (per curiam), modifying 413 F.2d 1061 (D C. Cir. 

1969).
"*To facilitate effective challenges, the court in its original decision ordered free access to 

grand jury minutes, noting that a government objection to disclosure will require it to seek re
indictment. 413 F.2d at 1073 n.33. In modifying its decision, the court did not recant on this 
requirement.

"*413 F.2d at 1083. The court had been aware of the number of indictments affected by its 
original decision; it was totally unaware, however, of the bottleneck in providing grand jury 
transcripts. Id.

Although the court ruled that similarly defective indictments 
pending on April 8, 1969, the date of the Gaither decision, could be 
challenged,275 such challenges must show “a reasonable possibility that 
the jurors would not have approved of the indictment actually 
returned” in order to overcome a presumption that ‘lhe indictment 
[reflected] the will of the grand jury.”276 Applying this standard to 
appellants, the court found no reasonable possibility of prejudice since 
the evidence before the grand jury was clear and convincing, with only 
inconsequential ambiguity; thus their convictions were affirmed.

Upon the Government’s petition for rehearing, however, the court 
modified its original holding.277 The Government argued that although 
not fully retroactive, the court’s decision still would seriously disrupt 
and delay the judicial process. In support of this argument, it presented 
evidence indicating that 1,100 pending indictments were subject to 
challenge under Gaither, and since the grand jury minutes to which 
appellants would be entitled278 could be transcribed at the rate of only 
50 a month, trials might be delayed as much as a year.279 Because the 
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transcript bottleneck280—whether justified or not—would have such an 
adverse effect on the efficient administration of criminal justice, the 
court made irrebutable281 the presumption that approval of the foreman 
accurately reflects the grand jury’s intentions.282 Thus, pending 
indictments were removed from the scope of the decision, and the 
court's interpretation of rule 6 was given prospective application 
only.283

■**ld at 1084. The Second and Seventh Circuits previously had announced that unless the 
Government can show overriding need for secrecy, grand jury minutes are to be automatically 
nailable to the defense. United States v. Amabile, 395 F.2d 47 (7th Cir. 1968); United States v. 
Youngblood. 379 F.2d 365 (2d Cir. 1967). The court in Gaither noted that no backlog developed 
n the wake of these decisions. 413 F.2d at 1084.

:"The irrebuttable presumption announced by the court is arguably unconstitutional. CJ. 
United States v. Bowen,___  F.2d ____ (3d Cir. 1969). The court in Bowen found in violation
of due process a statutorily irrebuttable presumption that a letter mailed is received. “Even the 
legislature cannot declare what shall be conclusive evidence contrary to fact, so as to deprive a 
prrson of his day in court by arbitrary and decisive power.” Id.

“413 F.2d at 1084.
“A significant exception was made on behalf of appellants Gaither and Tatum. The court 

recognized the potentially adverse effect a prospective ruling would have on attorneys whose 
arguments, no matter how successful, would be of no benefit to their clients. In order to provide 
the incentive required to insure advancement of “novel or potentially disruptive points of law,” 
the court applied the ruling retroactively to the appellants: “The judgment of affirmance [was] 
vacated, the convictions [were] reversed, and the case [was] remanded . . . with instructions to 
dismiss the indictment.” Id. at 1085.

“See. eg.. Local Loan Co. v. Hunt, 292 U.S. 234, 239 (1934); Fulton Bank v. Hozier, 267 
I S 276. 280 (1925); Glen Falls Indem. Co. v. United States, 229 F.2d 370, 373 (9th Cir. 1956). 
The concept of ancillary jurisdiction has been invoked most frequently by federal courts in an 
effort to harmonize federal jurisdictional requirements with the liberal joinder provisions of the 
federal Rules of Civil Procedure. See, e.g., Parris v. St. Johnsbury Trucking Co., 395 F.2d 543 
(2d Cir. 1968); Ivy Broadcasting Co. v. American Tel. & Tel. Co., 391 F.2d 486 (2d Cir. 1968); 
Buresch v. American Lal rance, 290 F. Supp. 265 (W.D. Pa. 1968). See generally Note, The 
Ancillary Concept and The Federal Rules, 68 Harv. L. Rev. 968 (1951).

“___ F.2d____ (D.C. Cir. 1969) (Wright, J.; Prettyman, J.; Tamm, J., dissenting in part).
“The District of Columbia Court of General Sessions has both a civil and a criminal division, 

lhe civil division has exclusive jurisdiction of civil actions in which the claimed property, debt, 
or damages do not exceed the sum of 510,000, exclusive of interest and costs. D.C. Code 
\nn § 11-961 (1967). The criminal division has concurrent jurisdiction with the United States 
District Court over misdemeanors and offenses in violation of municipal ordinances and 
regulations. Id. § 11-963.

Nowhere in the D C. Code is either the civil or criminal division of the court of general

TRIAL
Ancillary Jurisdiction

It is well settled that a grant of jurisdiction over a particular subject 
matter includes the power to adjudicate all issues ancillary to that 
subject matter.284 In Morrow v. United States,285 the court of appeals 
faced three novel questions concerning the jurisdiction of the District 
of Columbia Court of General Sessions:286 (1 ) Does the court have any 
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ancillary jurisdiction at all; (2) if it does, what are its limitations; and 
(3) are orders prohibiting dissemination of arrest records within those 
limitations?* 287

sessions expressly given equitable powers. The District of Columbia Court of Appeals, however, 
has held that general sessions has such equitable powers as may be necessary to fully and 
completely exercise its jurisdiction. Brewer v. Simmons, 205 A.2d 60 (D.C. 1965).

287____F.2d at_____
7IWD.C. Code Ann. § 22-1107 (1967).
“*____ F.2d at ____; see District of Columbia v. Grimes, 404 F.2d 1337 (D. C. Cir. 1968)

(Tamm, J.; Robinson, J., concurring; McGowan, J., dissenting). In Grimes, the court held that 
since the Corporation Counsel’s authority is restricted statutorily to cases in which the 
punishment is a Fine or imprisonment, only the United States Attorney could initiate prosecution 
for disorderly conduct, which is punishable by imprisonment and/or a fine. 404 F.2d at 1339. 
Compare DC. Code Ann. § 23-101 (1967), as amended, D.C. Code Ann. § 23-l01a (Supp. 
II, 1969), with id. § 22-1107. Because of the administrative burdens placed upon the United States 
Attorney as a result of the Grimes decision, the D C. Code has been amended to place 
responsibility for all disorderly conduct prosecutions on the Corporation Counsel. D C. Code 
Ann. § 23-10la (Supp. 11, 1969), amending D C. Code Ann. § 23-101(1967).

»•___ F.2d at_____
’•'Committee to Investigate the Effect of Police Arrest Records on Employment 

Opportunities in the District of Columbia, Report (1967). The Duncan Report was the 
product of an extensive study of the use of arrest records by employers. It emphasized the negative 
effect that distribution of such records has on an individual’s job opportunities and pointed 
out that because of the numerous notations on the records, potential employers are unable to 
differentiate between arrests resulting in convictons and those resulting in acquittal or dismissal 
The recommendations of the Committee were adopted by the Board of Commissioners on Oct. 
31, 1967.

In Morrow, appellant had been arrested and charged with 
disorderly conduct for swearing at a police officer.288 When Judge 
Alexander, sitting in the criminal division of the court of general 
sessions, dismissed the case on the ground that prosecution for such an 
offense can be brought only by the United States Attorney,289 appellant 
immediately moved that the record of his arrest be expunged from 
police department files. Judge Alexander granted the motion and issued 
an order prohibiting the police department from “disseminating to 
anyone, including other law enforcement agencies,” the record of the 
arrest.290

Subsequently, the District of Columbia Board of Commissioners 
adopted the Duncan Report,™ which recommended that although 
records of arrests in which no conviction results should not be 
disseminated to employers, completed arrest records should be made 
available to other law enforcement agencies. Thereupon, the 
Corporation Counsel moved that Judge Alexander amend his original 
order by limiting it to the recommendations of the Duncan Report. 
When the judge denied this motion, the Corporation Counsel moved 
in the District of Columbia Court of Appeals for a writ of mandamus 
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requiring Judge Alexander to vacate his order. The appellate court 
issued the writ, holding that "‘the Court of General Sessions did not 
have any ancillary jurisdiction in a criminal case to issue orders 
prohibiting dissemination of arrest records.”* 292

“In re Alexander, 243 A.2d 901,904 (D.C. 1968).
80___ F.2d at____ , quoting 21 C.J.S. Courts § 88 (1940).
84___  F.2d at____ Some of the incidents to which the Government referred were “calling

up prisoners, protecting defendants, returning property seized from a defendant found innocent, 
and returning collateral posted prior to trial.” Id. at____

“Id. at____The court’s interpretation appears somewhat strained, inasmuch as the incidents
conceded b} the Government are integral parts of all criminal litigation and not merely ancillary 
matter^ It would have been better simply to recognize that since the purpose of ancillary 
unsdiction is to insure fairness to litigants and to avoid piecemeal litigation and multiplicity of 

suits, it is enough that a party should not be required to institute a separate cause of action in 
another court in order to be given full relief. See, e.g., Root v. Woolworth, 150 U.S. 401 (1893); 
General Research, Inc. v. American Employers’ Ins. Co., 289 F. Supp. 735 (W.D. Mich. 1968); 
Stale of Iowa v. Union Asphalt & Roadoils, Inc., 281 F. Supp. 391 (S.D. Iowa 1968). This 
rationale is particularly germane to criminal trials, since a large percentage of criminal defendants 
are indigent and can ill afford to institute a separate action.

___ F.2d at____ ; see. e.g., Dugas v. American Surety Co., 300 U.S. 414, 428 (1937); Local 
Loan Co. v. Hunt, 292 U.S. 234, 239 (1934); Pell v. McCabe, 256 F. 512, 515 (2d Cir.), affd, 
250 U.S. 573 (1919). See also note 295 supra.

87___ F.2d at_____
»*/</. at____

Upon review by the D.C. Circuit, Judge Wright, speaking for the 
majority, observed that “every regularly constituted court has power 
to do all things that are reasonably necessary for the administration 
of justice within the scope of its jurisdiction.”293 He then interpreted 
the government’s concession that the court of general sessions has 
authority to issue orders in matters which are “incidents of the 
criminal litigation”294 as an admission that the court has “power to act 
with regard to matters ancillary to an original matter.”295

In defining the limits of ancillary jurisdiction, Judge Wright noted 
that two major reasons for the doctrine are to insure a court’s 
judgment is given full effect and to promote judicial economy.296 He 
further stated that in criminal cases such jurisdiction attaches when (1) 
the ancillary matter arises during the course of or as an intergral part 
of the main matter, or from the same transaction which is the basis of 
the main matter; (2) no new substantial factfinding proceeding is 
needed to settle the ancillary matter; (3) no party would be denied a 
significant substantive or procedural right by determination of the 
ancillary matter; and (4) settlement of the ancillary matter is 
imperative to protect the integrity of the main proceeding or to insure 
the effective disposition of the case.297

Applying this formula, the court held that the court of general 
sessions has authority to prohibit the dissemination of arrest records.298 * 
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Without citing any legal precedent, it found that because the arrest was 
an integral part of the criminal proceeding, the dissemination of the 
arrest record was an ancillary matter; that “[t]he order prohibiting 
dissemination of the arrest record did not require an independent fact
finding process;" and that the order would not deprive the Government 
of any procedural right.299 Noting the conflict in prior case law,300 the 
court avoided determining whether the order deprived the Government 
of a substantive right, holding only that the District of Columbia has 
no absolute right to do what it wishes with police arrest records.3®1

300td. at____ Those courts that have denied an accused’/s petition to have the record of his
arrest expunged or to prohibit its dissemination have held that the rights of the individual must 
be subordinated to the safety of the public. See. e.g., Herschel v. Dyra, 365 F.2d 17. 20 (7th Cir.), 
cert, denied. 385 U.S. 973 (1966); Kolb v. O’Connor, 14 111. App. 2d 81, 142 N.E.2d 818 (1957); 
Voelker v. Tyndall, 226 Ind. 43, 47, 75 N.E.2d 548, 550 (1947). Other courts have taken judicial 
notice of the fact that while these records should not be made available to the general public, 
they are properly retained by the police. See United States v. Kelly. 55 F.2d 67, 70 (2d Cir. 1932); 
McGovern v. Van Riper, 140 N.J. Eq. 341,344,54 A.2d469,47l (Ch. 1947).

In a variety of situations, police departments have been ordered to expunge or return to the 
accused the record of his arrest. See, e.g., United States v. McLeod, 385 F.2d 734 (5th Cir. 1967); 
United States v. Kalish, 271 F. Supp. 968 (DPR. 1967); cf Itzkovitch v. Whitaker, 115 La. 
479, 39 So. 499 (1905) (acquitted defendant’s picture ordered removed from rogue’s gallery).

*'____F.2d at_____
wtd. at____ See generally Katz v. United States, 389 U.S. 347 (1967); Griswold v.

Connecticut, 381 U.S. 479 (1965); Note, The Right of Persons Who Have Been Discharged or 
Acquitted of Criminal Charges to Compel the Return of Fingerprints, Photos, and Other Police 
Records. 27 Temple L.Q. 441 (1954).

303____ F.2d at____ The majority proffered two criteria for consideration in making such a
determination: (I) the reasons for the dismissal or other disposition of the case; and (2) the nature 
of the crime. The court cautioned, however, that even if the Duncan Report is adopted as a rule 
of thumb, the District of Columbia Court of Appeals still would be charged with determining its 
application in light of the flexible scope of the terms “law enforcement agencies” and “law 
enforcement purposes.” Id. at____

Judge Wright was careful to limit his holding to a finding that the 
court of general sessions has the power to restrict the dissemination of 
arrest records, and in remanding, he directed the District of Columbia 
Court of Appeals to determine the scope of such restrictions. 
Nevertheless, he felt compelled to suggest that the Duncan Report, with 
its criticism of disseminating arrest records to employers, correctly 
delineates the appropriate scope of such an order. Further recognizing 
that in certain situations dissemination of arrest records to law 
enforcement agencies might result in an unjustified invasion of privacy 
or an abuse of the criminal justice system,302 he recommended that an 
inquiry be made into what valid law enforcement purposes would be 
served “by retaining and disseminating [them] to law enforcement 
agencies."303
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Acknowledging that the case was one of first impression and 
therefore not to be decided quickly, Judge Tamm, who dissented in 
part, took issue with Judge Wright’s majority opinion. It was his 
contention that the police department was denied both procedural and 
substantive due process: procedurally, because a new fact-finding 
proceeding was necessary to determine whether dissemination of an 
accused's arrest record should be restricted, and substantively, because 
“the public trust . . . has an important . . . right in maintaining 
records of arrests and in using them consistent with the promotion of 
public safety and welfare.”304 He also dissented from the majority’s 
Tnding that the court of general sessions is the proper forum to decide 
such an important matter. Although Judge Tamm agreed that 
restraints may be put on dissemination of arrest records, he contended 
that the United States District Court for the District of Columbia 
alone has the power to “enjoin unlawful police practices, [and even 
then] only in cases where the Police Department is made a party and 
the many issues are fairly tried.”305 *

*/</. at____
*ld at___ (emphasis in original). It is interesting to note that in all the cases cited by the

majority, the accused instituted a separate action against the police commissioner and/or the 
police department, asking that the court order his arrest record expunged or its dissemination 
enjoined One court, in setting out the procedure to be followed in determining whether photos 
and fingerprints should be destroyed, stated that the case “should be decided upon the peculiar 
facts b> a trial court, balancing the complainant’s right of privacy against the public interest.” 
State ex ret. Mavity v. Tyndall, 224 Ind. 364, 382-83, 66 N.E.2d 755, 762 (1947), appeal 
dismissed. 333 U.S. 834, rehearing denied, 333 U.S. 858 (1948).

*391 U.S. 123 (1968), overruling Delli Paoli v. United States, 352 U.S. 232 (1957).
“ Joinder of defendants is permitted “if they are alleged to have participated in the same act 

or transaction ....’’ Fed. R. Crim. P. 8(b).
'"Most courts have not applied the Bruton rationale when the defendant has had an 

opportunity to cross-examine his codefendant(s). See. eg., Santoro v. United States, 402 F.2d

Since both the majority and dissenting opinions agreed that the 
indiscriminate distribution of arrest records can and should be 
restrained, the primary matter upon which they differed appears to be 
one of policy. The majority stressed the deleterious effect on the 
accused's job opportunities; the dissent emphasized the value of such 
records to the police as a means of identifying and apprehending 
criminals.

Joinder

Defendants. In Bruton v. United States,™ the Supreme Court
held that when two or more defendants are tried jointly,307 admitting 
into evidence an extrajudicial confession made by a defendant who does 
not testify at trial308 violates the confrontation clause of the sixth
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amendment, since those codefendants implicated by such a confession 
are denied the right of cross-examination.309 * Although not specifically 
relying on Bruton, the court of appeals held in Sims v. United States™ 
that since ”[t]he evidence against appellants included [15] statements, 
incriminating as to all, made by one or more of them to other witnesses 
who related the statements at trial. ... the trial judge should have 
exercised her discretion under Rule 14 to grant severance.”311 The 15 
cautionary instructions to the jury could not overcome the prejudice 
which resulted from admitting the incriminating statements.312 To reach 
this finding, the court adopted the reasoning of the Court of Appeals 
for the Second Circuit in a pre-Bruton case: “[TJhere is a point where 
credulity as to the efficacy of such instructions with respect to a 
confession implicating codefendants is constrained.”313

920 (9th Cir. 1968); Lipscomb v. Maryland, 5 Md. App. 500, 248 A.2d 491 (1968). Bui see United 
States v: Guajardo-Melendez. 401 F.2d 35 (7th Cir. 1968).

:m391 U.S. at 136. “In all criminal prosecutions, the accused shall enjoy the right . . . to be 
confronted with the witnesses against him.” U.S. Const, amend. VI. The Supreme Court has 
stated that the right to cross-examination is “a primary interest secured by the [confrontation 
clause].” Douglas v. Alabama, 380 U.S. 415, 419 (1965); see Note, Confrontation. Cross- 
Examination. and the Right to Prepare a Defense, 56 Geo. L.J. 939 (1968). In characterizing 
the right to confrontation as a fundamental right, essential to a fair trial, the Court also has 
declared the right to be one made “obligatory on the States by the Fourteenth Amendment 
Pointer v. Texas, 380 U.S. 400, 403 (1965).

3,o4O5 F.2d 1381 (D.C.Cir. 1968) (per curiam) (Fahy, Wright & Robinson, JJ.).
3,1 Id. at 1382. Fed. R. Crim. P. 14 provides in part: “If it appears that a defendant or the 

government is prejudiced by a joinder of offenses or of defendants ... the court may order an 
election or separate trials of counts, grant a severance of defendants or provide whatever other 
relief justice requires. . . .”

3l240 5 F.2d at 1382-83; cf Nash v. United States, 54 F.2d 1006 (2d Cir.), cert, denied. 285 
U.S. 556 (1932). In Nash v. United States, Judge Learned Hand warned that a cautionary 
instruction is a “recommendation to the jury of a mental gymnastic which is beyond, not only 
their powers, but anybody’s else.” 54 F.2d 1006, 1007 (2d Cir.), cert, denied. 285 U.S. 556 (1932).

3l3405 F.2d at 1383, quoting United States v. Bozza, 365 F.2d 206, 217 (2d Cir. 1966) 
(Friendly, J.); see Kramer v. United States, 115 U.S. App. D.C. 50, 317 F.2d 114 (1963).

In Harris (Contee) v. United Stales, however, the court rejected appellant’s contention that 
because the charges against his codefendant had been dismissed at the end of the first day of trial 
and because the judge had instructed the jury that the codefendant “had ’been disposed of and 
was of no concern” to them, his sixth amendment right to confrontation had been violated. No. 
22,254 (D.C. Cir., Mar. 27, 1969) (per curiam) (Bazelon, C.J.; Prettyman & Leventhal, JJ.). Since 
the charges were dismissed out of the jury’s presence, the court believed that in addition to a plea 
of guilty there were several other equally persuasive reasons to which the jury might have 
attributed codefendant’s dismissal. Id.

3l4“Two or more offenses may be charged in the same indictment ... if the offenses charged 
. . . are of the same or similar character or are based on the same act or transaction or on two 
or more acts or transactions connected together or constituting parts of a common scheme or 
plan.” Fed. R Crim. P. 8(a); cf. note 307 supra (joinder of defendants).

Offenses. Although multiple offenses may be joined pursuant
to rule 8(a),314 if defendant makes a timely motion to sever under rule 
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14 and is able to show prejudice,316 the court has the discretion to 
order separate trials of the counts. “[I]n any case, [however,] the court 
must v-eigh prejudice to the defendant . . . against the obviously 
important considerations of economy and expedition in judicial 
administration."31' If evidence of all of the offenses would be 
admissible in each separate trial,31* * or if the jury can treat the evidence 
relevant to each offense separately and distinctly,319 the trial court need 
not order severance.320

■See note 311 supra. When circumstances justifying severance are known to defendant before 
a the motion should be made at that time, and failure to do so may constitute waiver. Pumill 
I. mted Stales, 297 F.2d 34 (Sth Cir. 1961). If, however, such circumstances do not become 

clear until trial, the defendant may move for severance at any time prior to the verdict. See 
P inter v United States, 151 U.S. 396 (1893). If no motion for severance is made at the trial 
. c. the defendant will be precluded from raising the issue on appeal. Young v. United States, 
09 U.S. Xpp. D C. 414, 416-17, 288 F.2d 398,400-01 (1961), cert, denied. 372 U.S. 919 (1963).

“See Robinson v. United States, 93 U.S. App. D.C. 347, 349, 210 F.2d 29, 32 (1954). When, 
' *-.-er. the offenses are joined improperly because of a failure to satisfy the requirements of 
rule 8ia), reversal will be required, notwithstanding the absence of demonstrable prejudice. See, 
■ z Cupo v. United States, 123 U.S. App. D.C. 324, 359 F.2d 990 (1966); Ingram v. United 
States. 272 F.2d 567 (4th Cir. 1959). In announcing an exception to the above rule, the court 
rcoentlj held that concurrent sentences render even an improper joinder under rule 8(a) harmless 
error. Baker v. United States, 401 F.2d 958 (D.C. Cir. 1968).

: Drew v. United States, 118 U.S. App. D.C. II, 14, 331 F.2d 85, 88 (1964). The court noted 
that prejudice will result if (I) in presenting separate defenses in the same trial, defendant becomes 
embarrassed or confounded; (2) from admitting evidence on one offense, the jury infers a criminal 
J.'position on the part of the defendant from which an inference of guilt on the other offense is 
drawn, or (3) by cumulating the evidence, the jury finds guilt when, if considered separately, it
*ould not have so found. Id. If evidence of each of the offenses would have been admissible in 
'eparate trials of each count, factors (2) and (3) disappear and the defendant must show 
embarrassment to win reversal. See Baker v. United States, 401 F.2d 958, 975 (D.C. Cir. 1968).

’"Drew v. United States, 118 U.S. App. D.C. 11, 16, 331 F.2d 85, 90 (1964); see Martin v. 
United States, 75 U.S. App. D.C. 399, 402, 127 F.2d 865, 868 (1942) (concurring opinion). The 
most common exceptions to the rule that evidence of other crimes is not admissible in a criminal 
trial involve proof of motive, intent, absence of mistake or accident, common scheme or plan, 
and identity. C. McCormick. Evidence § 157 (1954).

’"Drewv. United States, 118 U.S. App. D.C. 11, 16,331 F.2d 85, 90 (1964).
“‘‘If. however, it appears at any later stage in the trial that the defendant will be embarrassed 

in making his defense or that there is a possibility that the jury will become or has become 
confused, then, upon proper motion, the trial judge should order severance.” td. at 18, 331 F.2d 
at 92; see Dunaway v. United States, 92 U.S. App. D.C. 299, 205 F.2d 23 (1953).

ai4O4 F.2d 1283 (D.C. Cir. 1968) (Bazelon, C.J.; Burger & McGowan, JJ.), cert, denied. 394 
U.S. 909 (1969).

172 D.C. Code Ann. § 22-2901 (1967).
mtd. § 22-1410.
a‘/d. § 22-1401.
“Although all three offenses require specific intent, both common law and statutory robbery

In Blunt v. United States,221 appellant argued that the counts of 
robbery,322 fraud by wire,323 and forgery and uttering324—each of which 
resulted in a conviction—were joined improperly, since robbery is of a 
character entirely unlike the other crimes.325 The court, conceding the 
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crimes were of a dissimilar nature, nevertheless held joinder proper. 
Inasmuch as the evidence needed to prove fraud and forgery would 
have been admissible in a separate trial on the robbery count, the 
offenses were “connected together” sufficiently to satisfy rule 8(a).* 327 328 
In rejecting the contention that the trial judge should have granted 
severance because appellant was confounded in presenting his defense,327 
the court relied on its holding in Baker v. United States™ “[N]o need 
for severance exists until the defendant makes a convincing showing 
that he has both important testimony to give concerning one count and 
strong need to refrain from testifying on the other.”329 Applying the 
harmless error rule,330 the court also dismissed appellant’s argument 
that he had been prejudiced in defending against the other crimes by 
joinder of the more serious robbery count.

require that the specific intent be to deprive the victim of property; fraud by wire and forgery 
require a specific intent to defraud. Compare Jackson v. United States, 121 U.S. App. D.C. 160, 
348 F.2d 772 (1965), with Ciullo v. United States, 117 U.S. App. D.C. 31, 325 F.2d 227 (1963) 
and Frisby v. United States, 38 App. D.C. 22 (Sup. Ct. 1912).

«•404 F.2d at 1288.
327!d.\ see Drew v. United States, 118 U.S. App. D.C. 11, 14, 331 F.2d 85, 88 (1964).
»401 F.2d 958 (D.C. Cir. 1968).
zntd. at 977. The court in Baker thus qualified its previously enunciated standard that 

“[prejudice may develop when an accused wishes to testify on one but not the other of two joined 
offenses.” Cross v. United States, 118 U.S. App. D.C. 324, 326, 335 F.2d 987, 989 (1964). See 
generally Circuit Note: 1967-1968 Term 349.

“•Fed. R. Crim. P. 52(a); cf. Chapman v. California, 386 U.S. 18, 24 (1967). The Blunt court 
found that the totality of the evidence against appellant was overwhelming, and consequently the 
failure of the trial judge to grant severance was harmless. With regard to the concurrent sentences 
imposed for the three convictions, the court invoked the Hirabayashi doctrine, which states that 
in reviewing concurrent sentences, an appellate court need not examine all the counts if the trial 
court’s disposition of one of them was valid. 405 F.2d at 1289; see Hirabayashi v. United States. 
320 U.S. 81, 105 (1943). Subsequent to the decision in Blunt, however, the Supreme Court 
narrowly limited the Hirabayashi doctrine. See Benton v. Maryland, 395 U.S. 784 (1969). 
Because of the possible adverse collateral effects of criminal convictions, the Supreme Court in 
Benton held that the imposition of concurrent sentences does not bar consideration of challenges 
to multiple convictions. Id. at 791. Since the evidence against appellant in Blunt was so 
convincing, however, it is questionable whether even in light of Benton, the court would have 
decided differently.

131____F.2d____ (D.C. Cir. 1968) (Leventhal, J.; Robinson & Bastian, JJ).
332 Id. at____
333Id. at ___ ; see Dunaway v. United States, 92 U.S. App. D.C. 299, 301, 205 F.2d 23, 25

(1953).

The court again deferred to the trial judge’s discretion in Hill v. 
United States.™1 Although the two robbery charges for which appellant 
was tried occurred more than a month apart, the court found the 
crimes properly joined, since they were of the same character and were 
closely related in time and since the same store had been vicitimized.332 
Severance was not required because the offenses were separate and 
therefore distinguishable by the jury333 and because the victim's 
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testimony, which identified defendant as the perpetrator of both crimes, 
“might well have been admissible if charges had been pressed in two 
separate trials.”334

Reversing its customary role, the Government in Garris v. United 
States225 sought severance of the offenses,326 which was granted on the 
ground that the victims of one of the crimes were college students who 
had left the area for their summer vacations. Since only a general 
objection had been made to the motion for severance337 and since there 
uas no evidence of bad faith on the part of the Government,338 the court 
rejected appellant’s claim that he had been prejudiced.

In Ruff v. United States,™ however, the court held that the trial 
judge had no duty to order severance sua sponte.340 Although 
appellant's attorney had been given the opportunity to request 
severance, he decided that joinder of two rape counts would aid in 
establishing appellant’s primary defense of insanity. Furthermore, the 
evidence presented at trial respecting the successive offenses was 
completely compartmentalized. It was found, therefore, that no 
prejudice had accrued and that no duty on the part of the trial judge 
to order severance had existed.341

Prosecutorial Suppression of Evidence

In attempting to secure a conviction, the prosecutor may not 
suppress evidence favorable to an accused when “the evidence is 
material either to guilt or to punishment, irrespective of [his] good 
faith";342 nor may he knowingly and deliberately use false evidence343

04----- F.2d at------- The similarity of the crimes could have made all the evidence admissible.
’*<■«• C McCormick. Evidence § 157 (1954); cf Drew v. United States, 118 U.S. App. D.C. 
II, 18. 331 F.2d85,92 (1964).

m___ F.2d____ (D.C. Cir. 1969) (Leventhal, J.; Bazelon, C.J. & Fahy, J.).
“When seeking severance, the Government has a greater burden than a defendant. Id. at____;

w 8 J. Moore. Federal Practice c 14.05, at 14-33 to -35 (2d ed. 1965). Compare United 
States v Dioguardi, 20 F.R.D. 10 (S.D.N.Y. 1956), with United States v. Cappello, 209 F. Supp. 
959 (ED N.Y. 1962), affd. 327 F.2d 379 (2d Cir. 1964).

m___ F.2d at_____
**td at____
“‘404 F.2d 1348 (D.C. Cir. 1968) (Danaher, J.; Miller & McGowan, JJ.).
“In Jackson iSammie) v. United Stales, also decided this term, the court held that the trial 

judge’s sua sponte order severing nine joined offenses did not constitute reversible error, since 
appellant had failed to specifically object at trial and to demonstrate any prejudice. 412 F.2d 149, 
151 (D C. Cir. 1969).

w404 F.2d at 1351.
’’’Brady v. Maryland, 373 U.S. 83, 87 (1963). In Brady, the prosecutor had withheld an 

^complice’s extrajudicial confession in which the accomplice admitted the killing for which 
Brad) was being tried. The Supreme Court found such suppression violative of due process. Id. 
at 86 See generally Note, The Duty of the Prosecutor to Disclose Exculpatory Evidence, 60 
Coi lm L Rev 858 (1960). Although the Brady holding appears conditioned upon a request for 
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or allow perjured testimony to go uncorrected.* 343 344 * * Since nondisclosure 
by the prosecutor results in a violation of due process, any conviction 
based upon such evidence must be reversed.343 By denying the 
government’s petition for rehearing in Levin v. Clark™ the court this 
term left standing its initial holding that failure to disclose evidence 
possibly leading the jury to entertain a reasonable doubt about 
appellant’s guilt amounted to negligent nondisclosure, violated due 
process, and required reversal of the conviction.347

production of the document, most courts have not considered a request decisive. See Giles \ 
Maryland. 386 U.S. 66, 102 (1967) (Eortas, J., concurring); United States v. Keogh, 391 1.2d 
138, 147 (2d Cir. 1968); United States v. Gleason, 265 F. Supp. 880, 886 (S.D.N.Y. 1967). St< 
generally % J. Moore. Federal Practice H 16.06, at 16-55 (2d ed. 1965); 46 J. Urbax L 118 
(1968).

343Sije Miller v. Pate, 386 U.S. I (1967) (red stains known to be paint). In cases of deliberate 
suppression, “almost by definition the evidence is highly material.” United States v. Keogh. 391 
F.2d 138, 147 (2d Cir. 1968).

344S«’i’ Napue v. Illinois, 360 U.S. 264 (1959).
™See. e.g., Brady v. Maryland, 373 U.S. 83 (1963); Alcorta v. Texas, 355 U.S. 28 (1957).
34i408 F.2d 1209 (1967), rehearing denied, 408 F.2d 1221 (D.C. Cir. 1968) (en banc), rev'g 

Levin V. Katzenbach, 262 F. Supp. 951 (D.D.C. 1966).
347Appellant Levin was charged originally with grand larceny for stealing S35,OOO from the 

Bakery and Confectionary Workers Int’l Union. The money allegedly was embezzled by various 
members of the union and given to Levin in order to “fix” a pending perjury trial of the union’s 
president. Levin, however, took the money without performing the services. After being convicted 
of grand larceny, he filed a petition for writ of habeas corpus, in which he contended that the 
Government had suppressed a nontestifying witness’ statement which indicated appellant never 
received the money. Although many factual issues were in dispute, Chief Judge Bazelon, speaking 
for the majority, reversed the conviction. Two reasons for reversal were given: (I) “It is clearly 
within the realm of possibility that the jury would have ‘attached significance’ to . . . [the] 
statement” and (2) “with knowledge of . . . [the] statement, defense counsel certainly would have 
probed deeper into what was the central aspect of the Government’s case.” Id. at 1215. 
Dissenting, Judge Burger believed that the Government was not negligent in failing to disclose 
the statement, since it had no duty to do so. Furthermore, Judge Burger was concerned that 
retrying a case that involved events taking place in 1959 would result in “[the] kind of perversion 
of the judicial process [which] has gravely hampered speedy and certain justice in this 
jurisdiction.” Id. at 1221. For the history of the case, see Note, The United Slates Court of 
Appeals for the District of Columbia Circuit: 1965-1966 Term, 55 Geo. L.J. 1, 40 (1966) 
[hereinafter cited as Circuit Note: 1965-1966 Term].

34l,408 F.2d at 1227; see United States v. Gleason, 265 F. Supp. 880 (S.D.N.Y. 1967).
34*408 F.2d at 1226; see Brady v. Maryland, 373 U.S. 83 (1963). Although the Supreme Court 

has never defined the term “actual request” or determined when such a request is necessary, the 
need for and specificity of a request in a particular case may depend on such factors as the 
materiality of the suppressed evidence and whether the nondisclosure was deliberate or 
unintentional. See United States v. Keogh, 391 F.2d 138, 147 (2d Cir. 1968).

In a separate statement, Judge McGowan noted that the 
prosecution need not deliver up all evidence favorable to the defense 
upon a motion for general disclosure.348 He found, however, that 
appellant’s attorney had made an “actual request”349 for certain 
evidence in the hands of the prosecution and that he was precluded 
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from giving a specific reason for the request, since he did not know and 
probably could not have known prior to trial of its exculpatory nature. 
Judge McGowan’s concurrence in denying a rehearing, therefore, 
repudiated the majority’s contention in the initial decision350 that the 
prosecution must voluntarily disclose all evidence helpful to the 
defendant.351

*408 F.2d 1209 (D.C. Cir. 1967).
Untiling lo accede to a radical change, Judge McGowan limited his concurrence in denying 

. 'shearing to the particular facts of the case. Id. at 1227. His reluctance to adopt a hard and 
•as: rule subsequently was reemphasized. Speaking for the court in Fleming v. United Slates, he 
declared "(T]he restricted scope of the discovery contemplated in terms by Rules 7 and 16, Fed. 
R Criv P. may well leave a gray area where disclosure may not be a necessary consequence of 
other the Rules or the Constitution.”___  F.2d____(D.C. Cir. 1969) (McGowan, J.; Bazelon,
C J . Prettyman, J., concurring) (emphasis added).

“:408 F.2d at 1227. Compare Fed. R. Civ. P. 16, 30-37, with Fed. R. Crim. P. 16(b). The 
"■-•dominant feature of civil discovery is the opportunity to obtain information from the adversary 
party before trial; on the other hand, most courts have restricted the scope of criminal rule 16(b) 
to discovery after commencement of trial. Cf. Dennis v. United States, 384 U.S. 855 (1966). 
Recognizing the deleterious effect this restriction may have on a defendant’s ability to prepare 

■ * tnal. many courts have circumvented the harsher rule 16(b) by using the more plastic due 
process clause of the fifth amendment. See Hamric v. Bailey, 386 F.2d 390 (4th Cir. 1967). “If 
t is incumbent on the State to disclose evidence favorable to an accused, manifestly that 

disclosure to be effective must be made at a time when the disclosure would be of value to the 
accused Id at 393. The invocation of the due process clause, however, has created an area of 
controversy and perplexity among the lower courts by placing upon the trial judge the onerous 
burden of determining before trial what evidence is material, favorable, or exculpatory to the 
defense Cf. 8 J. Moore, Federal Practice T 16.06, at 16-64 to -65 (2d ed. 1965). See generally 
^ote. The Prosecutor's Constitutional Duty to Reveal Evidence to the Defendant, 74 Yale L.J. 
136 (1964); 46 J. Urban L. 118 (1968).

“408 F.2d at 1228.
“See note 342 supra and cases cited therein. Judge Danaher, who would have granted the 

petition for rehearing, stated that rule 16(b) should be applied strictly because no request had been 
made by the defendant. This reasoning was rejected by Justice Fortas in Giles v. Maryland: “I 

no reason to make the result turn on the adventitious circumstance of a request. If the defense 
does not know of the existence of the evidence, it may not be able to request its production.” 
386 U.S. 66, 102 (1967) (concurring opinion).

:n4O8 F 2d at 1227-28. “[TJhe State’s constitutional duty [is,] as I see it, voluntarily to 
disclose material in its exclusive possession, which is exonerative or helpful to the defense—which 
the State will not affirmatively use to prove guilt —and which it should not conceal.” Giles v. 
Maryland, 386 U.S. 66, 101-02 (1967) (Fortas, J., concurring).

Also issuing a separate statement, Judge Wright intimated that the 
liberal discovery provisions of the Federal Rules of Civil Procedure 
should be invoked in criminal trials.352 Furthermore, he stated there 
should be an affirmative duty on the prosecution to disclose all 
material evidence that “might reasonably [affect] the course and 
therefore the outcome of the trial,'’353 even if defendant’s attorney fails 
to move for its production354 or the prosecution does not offer it at the 
trial.355
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Speedy Trial
The right of an accused to a speedy trial is guaranteed expressly by 

the sixth amendment,356 guaranteed impliedly by the fifth 
amendment,357 and even in the absence of a constitutional violation, 
protected by rule 48(b) of the Federal Rules of Criminal Procedure**  
Although the reasonableness of any delay will depend upon all the 
circumstances of a given case,359 the court of appeals has cited four 
factors which it considers of paramount importance:360 (1 ) The length 
of the delay,361 (2) the reasons for the delay,362 (3) the diligence of the

I5*“ln all criminal prosecutions, the accused shall enjoy the right to . . . speed} . . . trial." 
U.S. Const, amend. VI. The right to a speedy trial was made applicable to the stales through 
the fourteenth amendment in Klopfer v. North Carolina. 386 U.S. 213 (1967).

M7"[N]or [shall any person] be deprived of life, liberty, or property without due process of 
law. . . U.S. Const, amend. V. The fifth amendment also has been invoked io protect a 
person from purposeful delay between commission of the alleged offense and arrest or indictment. 
See Nickens v. United States, 116 U.S. App. D.C. 338, 340 n.2, 323 F.2d 808, 810 n.2 (1963). 
In order for the delay to result in a violation of due process, the defendant must show “that there 
was no legitimate reason for the delay, and that he was prejudiced by the delay." Powell v. United 
States, 122 U.S. App. D.C. 229, 232, 352 F.2d 705, 708 (1965). In demonstrating prejudice caused 
by the delay, however, the accused need establish only “a plausible claim of inability to recall or 
reconstruct the events of the day of the offense." Ross v. United States, 121 U.S. App. D.C 
233, 239, 349 F.2d 210, 215 (1965); see Jackson v. United States, 122 U.S. App. D.C. 124, 351 
Fed. R. Crim. P. 48(b).

JMlf there is unnecessary delay in presenting the charge to a grand jury or in filing an 
information against a defendant who has been held to answer to the district court, or 
if there is unnecessary delay in bringing a defendant to trial, the court may dismiss 
the indictment, information, or complaint.

Fed. R. Crim. P. 48(b).
Rule 48(b) does not apply, however, to delays that occur between the commission of an offense 

and the arrest, nor to delays during the trial itself. Powell v. United States, 122 U.S. App. D.C. 
227, 352 F.2d 705 (1965); Ross v. United States, 121 U.S. App. D.C. 233, 349 F.2d 210 (1965). 
The rule, a restatement of the inherent power of the court to dismiss a case for want of 
prosecution, provides for the enforcement and implementation of the sixth amendment right to 
speedy trial. Pollard v. United Stales, 352 U.S. 354, 361 n.7 (1957). Moreover, the court has 
discretion under pule 48(b) to dismiss the indictment for unnecessary delay in bringing a defendant 
to trial, notwithstanding the absence of a sixth amendment violation. In Mann v. United States. 
the court said: "[tjhere are many cases in which the court, moved by the plight of an accused 
unable to make bond, will, and should, discharge him, even though there has been no violation 
of the Speedy Trial Clause." 113 U.S. App. D.C. 27, 31, 304 F.2d 394, 398, cert, denied. 371 
U.S. 896 (1962); see Mathies v. United States, 126 U.S. App. D.C. 98, 100-01, 374 F.2d 312, 
314-15 (1967).

**See. e.g., Pollard v. United States, 352 U.S. 354, 361 (1957); Taylor v. United States, 99 
U.S. App. D.C. 183, 238 F.2d 259 (1956).

’"See Dockery v. United States, 129 U.S. App. D.C. 243, 244, 393 F.2d 352, 354 (1968); 
Hedgepeth v. United States, 125 U.S. App. D.C. 19, 21, 365 F.2d 952, 954 (1966).

’“Traditionally, the sixth amendment prohibited judicial delay between indictment and trial. 
Reece v. United States, 337 F.2d 852 (5th Cir. 1964); l outs v. United States, 253 F.2d 215 (6th 
Cir. 1958). In the District of Columbia, however, the trend has been to consider the entire period
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prosecutor, court, and defense counsel,* 363 and (4) t^e reasonable 
possibility of prejudice resulting from the delay.3^

xiween offense and trial in determining whether an accused’s sixth amendment guarantee has 
been violated. See United States v. Parrot, 248 F. Supp. 196, 202, (D.D.C. 1965), quoting Mann 
V United States, 113 U.S. App. D.C. 27, 29-30 n.4, 304 F.2d 394, 396-97 n.4, cert, denied. 371 
I S. 896 (1962); Bond v. United States, 233 A.2d 506, 511 (D C. 1967).

•4:lf neither the court nor the Government is primarily responsible for the delay, courts are 
reluctant to Find a speedy trial violation. See. e.g., Dockery v. United States, 129 U.S. App. D.C. 
243. 393 F.2d 352 (1968) (several continuances requested by defense); Wilkins v. United States, 
129 US. App. D.C. 397, 395 F.2d 620 (1968) (priority to defendants incarcerated pending trial). 
In Blunt \ Lnited Slates, the court found that although appellant had been incarcerated for 44 
months without final resolution of his case, there was no speedy trial violation because the 
Government could be charged only with three months of the delay, the residue being attributable 
to a series of mental examinations and hearings, all at appellant's request. 404 F.2d 1283 (D.C. 
Cir 1968). Thus, any delay that occurs as a consequence of safeguards afforded the accused will 
not result in a violation of the sixth amendment. Id.

Judge Wright has contended, albeit unsuccessfully, that because the right to a speedy trial is 
a fundamental right, it should not depend upon whether the fault lies with the calendar system 
or with the prosecution. Smith (George) v. United States,___ F.2d____ ____ (D.C. Cir. 1969)
Wright. J., dissenting); see King v. United States, 105 U.S. App. D.C. 193, 199, 265 F.2d 567, 

573 (Bazelon. J., dissenting), cert, denied. 359 U.S. 998 (1959).
1,JThe predominant view is that delay caused by the Government must be “arbitrary, 

purposeful, oppressive, or vexatious” in order to show denial of a speedy trial. Smith v. United 
States, 118 U.S. App. D.C. 38, 41, 331 F.2d 784, 787 (1964) (en banc); see. e.g., Mathies v. 
United States. 126 U.S. App. D.C. 98, 101, 374 F.2d 312, 315 (1967); Miller v. Rodriguez, 373 
F 2d 26, 28 (10th Cir. 1967); United States v. Grabina, 309 F.2d 783, 786 (2d Cir. 1962). Courts 
have held on several occasions, however, that the defendant need demonstrate only that the delay 
was caused by the government’s “deliberate choice for a supposed advantage.” See. e.g.. Petition 
of Provoo. 17 F.R.D. 183, 202, (D. Md.). affd per curiam. 350 U.S. 847 (1955); United States 
v Burke, 224 F. Supp. 41, 46 (D.D.C. 1963); Bond v. United States, 233 A.2d 506, 512 (D.C. 
1967). Furthermore, even the prosecutor's mere negligence or callous indifference may constitute 
an improper reason for delay. See Hedgepeth v. United States, 124 U.S. App. D.C. 291, 295, 
364 F 2d 684, 688 (1966); Hanrahan v. United States, 121 U.S. App. D.C. 134, 138, 348 F.2d
363. 367 (1965); United States v. Parrott, 248 F. Supp. 196. 206 (D.D.C. 1965).

Although the Government may have caused a substantial part of a delay, the defendant can
waive his speedy trial claim by failing to present it prior to or at trial. See Bynum v. United
States. 408 F.2d 1207 (D.C. Cir. 1969). Also, a waiver may be found more readily if defendant
has been free on bail, since a defendant not in confinement may desire delay. Bynum v. United
States, supra at 1208; see Wilkins v. United States, 129 U.S. App. D.C. 397, 395 F.2d 620, 621 
<1968) (per curiam); Mathies v. United States, 126 U.S. App. D.C. 98, 100 n.l, 374 F.2d 312, 
314 n.l (1967). Nevertheless, courts ‘“indulge every reasonable presumption against waiver’ of 
fundamental constitutional rights.” Johnson v. Zerbst, 304 U.S. 458, 464 (1938); see Taylor v. 
United States. 99 U.S. App. D.C. 183, 185, 238 F.2d 259, 261 (1956).

**See. eg.. Wilkens v. United States, 129 U.S. App. D.C. 397, 395 F.2d 620 (1968) (per 
curiam); Hedgepeth v. United States, 124 U.S. App. D.C. 291, 294 n.3, 364 F.2d 684, 687 n.3 
(1966).

145___ F.2d____ (1969) (Leventhal, J.; Robinson. J.; Wright, J., dissenting).

In Smith (George) v. United States™ appellant, who had been 
charged with assault with intent to kill and assault with a dangerous 
weapon, was incarcerated for 13 months before his trial finally was 
commenced. While noting 13 months is too long a delay, especially 
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when no part of it could be attributed to the conduct of appellant or 
his counsel,* 365 366 the court declined to rule that a year long delay per se 
violates the right to a speedy trial.367 Instead, it held that such a delay 
shifts to “the prosecution a heavy burden of showing that there was 
no prejudice to the defense.”368 Because, however, appellant failed to 
make out even a prima facie case of prejudice, the court found no 
speedy trial violation.369

384Id. at____; see note 362 supra.
347___  F.2d at____ The court did take notice, however, that such a delay requires close

scrutiny of the issue. Id. at ____; see Hedgepeth v. United States, 125 U.S. App. D.C. 19, 21,
365 F.2d 952, 954 (1966).

344____F.2d at_____
34*The court defined a prima facie case of prejudice as “a showing of a reasonable likelihood 

of such prejudice, a showing not negatived by rebuttal of the prosecution.” Id. at____
™ld. at ____, quoting Hedgepeth v. United States, 124 U.S. App. D.C. 291, 294 n.3, 364

F.2d 684,687 n.3 (1966).
311 Id. at------; see Hedgepeth v. United States, 124 U.S. App. D.C. 291, 293, 364 F.2d 684,

686 (1966); Williams v. United States, 102 U.S. App. D.C. 51, 53-54, 250 F.2d 19, 21-22 (1957).
372 ___  F.2d at____ In Hedgepeth v. United States, the court found that the sixth amendment

affords protection against prejudice to the person as well as to his defense and that pretrial 
incarceration is probably the most dramatic example of prejudice to the person. 125 U.S. App. 
D.C. 19, 22, 365 F.2d 952, 955 (1966). Nevertheless, no decision in the D.C. Circuit has dismissed 
an indictment on this ground alone. See. e.g., Evans v. United States, 130 U.S. App. D C. 114, 
397 F.2d 675 (1968); Williams v. United States, 129 U.S. App. D.C. 332, 394 F.2d 957 (1968); 
Hanrahan v. United States, 121 U.S. App. D.C. 134, 348 F.2d 363 (1965). In a decision last 
term, 13 of the 22 months that elapsed between arrest and trial were in no way attributable to 
defendant; the court therefore found the delay unjustifiable, stating that “|e]ven a slight showing 
of possible prejudice . . . might have entitled defendant to relief.” Harling v. United States, 130 
U.S. App. D.C. 327, 330, 401 F.2d 392, 395 (1968) (per curiam). The court, however, found no 
trace of prejudice and refused relief, attaching special significance to the fact that appellant was 
free on bail during most of the period of delay. Id. at 331 n.7, 401 F.2d at 396 n.7.

373 ___  F.2d at____ Because the remedy afforded a defendant whose right to a speedy trial
has been violated is dismissal of the indictment and immunity from further prosecution, courts 
require a showing of prejudice. Reece v. United States, 337 F.2d 852, 853 (5th Cir. 1964).

Dissenting, Judge Wright noted that “the very assumption of the 
sixth amendment is that unreasonable delays are by their nature 
prejudicial”370 and argued persuasively that appellant should not have 
to demonstrate affirmatively how he had been prejudiced, since a 
“lapse of more than a year between arrest and trial raises a speedy trial 
claim of prima facie merit.”371 Notwithstanding such reasoning, Judge 
Wright also found tangible prejudice in that extended pretrial 
incarceration is “oppressive to the accused and . . . destructive of the 
presumption of innocence.”372 Recognizing that the remedy for the 
crowded court calendar—the sole cause of the delay—must come from 
the legislature, Judge Wright nevertheless maintained that when such 
a failure to provide a remedy “leads to the almost blind and 
mechanical obliteration of a fundamental guarantee against 
oppression,” the indictment must be dismissed.373
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Guilty Pleas

If a trial judge accepts defendant’s guilty plea without adhering to 
the procedure provided for by rule ll,374 the plea will be set aside on 
appeal and the defendant allowed to plead anew.375 The court this term, 
in Griffin v. United States316 was called upon to determine whether 
inconsistent versions of the crime, at least one of which indicated a 
degree of culpability different from that charged, afforded good 
grounds for the trial judge’s refusal during trial to accept a plea of 
guilty to a lesser offense.377 The court concluded that such 
inconsistencies were insufficient grounds to refuse the plea; thus, it 
vacated the judgment and permitted appellant to plead guilty to 
manslaughter, the lesser offense. Remarking that ‘the trial court is not 
required to insist that the accused concede the inevitability or 
correctness of a verdict of guilty were the case tried,”378 the court found * 177 

17‘A defendant may plead not guilty .... The court may refuse to accept a plea of 
guilty, and shall not accept such plea . . . without first addressing the defendant 
personally and determining that the plea is made voluntarily with understanding of the 
nature of the charge and the consequences of the plea. . . . The court shall not enter 
a judgment upon a plea of guilty unless it is satisfied that there is a factual basis for 
the plea.

Fed. R. Crim. P H.
rsMcCarthy v. United States, 394 U.S. 459 (1969); see Halliday v. United States, 394 U.S. 

831 (1969) (per curiam) (McCarthy applied retroactively). The Supreme Court stated in 
McCarthy that its holding was not based on constitutional grounds, but solely on rule 11. 
McCarthy v. United States, supra at 464. Subsequently, however, the Court held that the 
fourteenth amendment right of due process is violated when the judge accepts a guilty plea 
“without an affirmative showing that it was intelligent and voluntary.” Boykin v. Alabama, 395 
C S 238, 242 (1969). Thus, the Court “in effect fastened upon the States, as a matter of federal 
constitutional law, the rigid prophylactic requirements of Rule 11 of the Federal Rules of 
Criminal Procedure.” Id. at 245 (Harlan, J., dissenting).

Prior to the Supreme Court’s decisions in McCarthy and Boykin, the court of appeals rejected 
a contention that a sentence imposed after a guilty plea was unduly severe, finding that the plea 
had been made voluntarily, even though the trial judge had relied only upon appellant’s statement 
that he had been advised by counsel of the consequences of his plea. Barnett v. United States, 
403 F.2d 918, 920 (D.C. Cir. 1968). In light of McCarthy, trial courts now may be required to 
elicit an affirmative statement from the accused as to what he himself understands the possible 
sentence could be.

,7*4O5 F.2d 1378 (D.C. Cir. 1968) (Fahy, J.; Wright & Robinson, JJ.).
177Appellant, who was charged with second degree murder, testified on direct examination that 

while he was struggling with the victim over a gun, the gun fell to the floor and fired, but that 
when he left with the gun, the deceased was apparently unharmed. When appellant thereupon 
decided to plead guilty to manslaughter, the trial judge refused to accept the plea because the 
version given on direct examination conflicted both with that elicited pursuant to rule 11 and that 
given to defense counsel prior to pleading guilty. Id. at 1379.

mld. at 1380, quoting McCoy v. United States, 124 U.S. App. D.C. 177, 179, 363 F.2d 206, 
308 (1966); cf. Maxwell v. United States, 368 F.2d 735, 739 n.3 (9th Cir. 1966). The trial judge, 
however, must personally inquire of the accused whether he understands the nature of the charge 
against him and whether he is aware of the consequences of his guilty plea. McCarthy v. United
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the facts of the case established “such a high probability of conviction 
so as to satisfy the requirement that there be 4a factual basis for the 
plea’ before judgment can be entered thereon.”379

States, 394 U.S. 459 (1969). See generally 8 J. Moore, Federal Practice H 11.03, at 11-23 
(2d ed. 1965).

37*405 F.2d at 1380, quoting Bruce v. United States, 126 U.S. App. D.C. 338, 342, 379 F.2d 
113, 119 (1967). But see United States ex ret. Metz v. Maroney, 404 F.2d 233 (3d Cir. 1968).

3X0___ F.2d____ (D.C. Cir. 1969) (Bazelon, C.J.; Wright & Leventhal, J J.).
MySee notes 700-04 infra and accompanying text.
3X2 The court noted that empirical evidence indicates judges do impose more severe sentences 

on defendants who demand a trial. ___  F.2d at ____; see, e.g., Note, The Influence of the
Defendant's Plea on Judicial Determination of Sentence. 66 Yale L.J. 204, 206-09 (1956). See 
also Parsons, The Personal Factor in Sentencing, 13 De Paul L. Rev. I, 8 (1963). An advisory 
committee of the American Bar Association, however, and at least one federal circuit have 
approved of differential sentencing. See Dewey v. United States, 268 F.2d 124, 128 (8th Cir. 
1959); American Bar Association Project on Minimum Standards for Criminal Justice, 
Standards Relating to Pleas of Guilty § 1.8(a) (1967). There are four recognizable judicial 
views concerning the proper sentence for defendants who plead guilty as opposed to those who 
are found guilty following a trial on the merits: (1) More lenient treatment for those who enter 
guilty pleas; (2) more severe treatment for those who demand a trial and who put up an obviously 
contrived defense; (3) a lenient sentence for those who plead guilty for a crime for which it is 
usually difficult to obtain a conviction; and (4) similar treatment for both. Note, Guilty Plea 
Bargaining: Compromises by Prosecutors to Secure Guilty Pleas, 112 U. Pa. L. Rev. 864, 869- 
70 (1964).

3X3___  F.2d ____; see Fay, The "Bargained For" Guilty Plea, 4 Crim. L. Bull. 265, 266
(1968).

3X1___ F.2d at____ ; see Fay, supra note 383, at 267.
3X4___ F.2d at_____

Also this term, the court in Scott v. United States™ discussed at 
length the problems and effects of both plea bargaining and differential 
sentencing. After disposing of appellant’s claim that the trial judge 
should not have urged him to confess his guilt at allocution,381 Chief 
Judge Bazelon took the opportunity to express his disapproval of 
differential sentencing, the practice whereby a judge imposes more 
lenient sentences upon those who plead guilty before trial than upon 
those who demand a jury trial and subsequently are convicted.382

He first argued that this practice is based upon two spurious 
considerations: (1) repentence—by pleading guilty before trial, a 
defendant shows “he recognizes and repents his crime;”383 and (2) 
necessity—unless defendants are induced to plead guilty in large 
numbers, uncontrollable overcrowding of the dockets will result.384 
Judge Bazelon dismissed the repentence consideration, briefly noting 
that “the refusal of a defendant to plead guilty is not necessarily 
indicative of a lack of repentence, [since a] man may regret his crime 
but wish desperately to avoid the stigma of criminal conviction.”385 He 
then pointed out that the necessity rationale is unsupported by 37 
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empirical evidence.3*6 Furthermore, any alleged necessity would have to 
give way to more important constitutional considerations. Since the 
practice of differential sentencing, as well as that of plea bargaining, 
induces a defendant to surrender his right to a trail, he is in effect 
improperly forced to “pay a price”—a longer sentence if 
convicted — for demanding a constitutional right to which he is 
entitled.“7

Turning to the practice of plea bargaining, Judge Bazelon 
distinguished between the proper role of the prosecutor and the trial 
judge, indicating that it is permissible for the former to engage in such 
practice, if his motive is merely to accept a guilty plea on a lesser 
charge rather than chance an acquittal on a more serious charge, but 
not if his motive is to deter the defendant from demanding a trial.388 
In contrast, the trial judge may neither directly nor indirectly 
participate in plea bargaining,389 notwithstanding his responsibility to 
supervise the fairness of the bargaining390 and to determine whether the

"'Id. at____Furthermore, if the defendant has no hope of acquittal, “there is some
presumption that [he] will not indulge in a meaningless act [demanding a trial].“ Id. at------

"In view of the prohibitions the Supreme Court has laid down against making the exercise 
Fourth. Fifth, and Sixth Amendment rights costly, the pricetag thus placed on the right to a 

fair trial which these amendments guarantee would, on first impression, seem clearly 
impermissible." Id. at____

"Id. at____ Judge Bazelon admitted the difficulty of this determination: “The divide
between the two situations may be difficult to locate for even the best-intentioned prosecutor, and 
even more difficult for a trial judge to review.” Id. at____ See also Alchuler, The Prosecutor’s
Role in Plea Bargaining, 36 U. Cm. L. Rev. 50 (1968).

__ F.2d at _____ ; accord Brown v. Beto, 377 F.2d 950, 957 (5th Cir. 1967). In United 
States v. Wiley, the court set aside appellant's sentence because the trial judge had announced 
from the bench that it was standard procedure in his court not to consider probation for 
defendants who demand trial and are convicted. 278 F.2d 500. 504 (7th Cir. 1960). In Scott, Judge 
Bazelon regarded the trial judge’s statement at sentencing that he might be more lenient with 
defendant if he pleaded guilty as tantamount to announcing to all future defendants a policy of 
differential sentencing. Although this did not amount to bargaining with defendant or in any way 
alfcct Scott’s decision not to plead guilty, its “impact ... on the appearance of justice to 
criminal defendants and their ability to choose wisely between a plea of guilty and an exercise of 
their right to trial” was sufficient to proscribe such practice and order resentencing.____ F.2d

----- See generally Comment, Official Inducements to Plead Guilty: Suggested Morals for a 
Marketplace. 32 U. Chi. L. Rev. 167, 187 (1964). Thus, by condemning differential sentencing, 
which may be less coercive [than overt plea bargaining] . . . but which nevertheless must affect 

the decision to exercise the constitutional right to a trial,” Judge Bazelon seemed to equate 
differential sentencing with indirect plea bargaining by the trial judge------- F.2d at--------

*----- F.2d at_____ In this regard, the court expressed approval of the decision of the Second
Circuit in L nited States ex ret. Rosa v. Follette, in which the judge told defendant before he 
entered a plea that if he did plead guilty, he would be given the sentence offered by the prosecution 
in the plea bargaining process. 395 F.2d 721, 723 (2d Cir. 1968). Judge Bazelon apparently did 
not consider such action part of the bargaining process. In his concurring opinion, however, Judge 
Wright stated that the trial judge should not be allowed to tell the defendant before pleading that 
the prosecutor’s offer will be honored by the court. “I cannot see how ratifying the prosecutor’s 
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plea is made voluntarily and with full understanding of its 
consequences.391

bargain is less coercive on the accused than if the judge participated in the bargaining from the 
beginning.”____F.2d at_____

3.1 ____ F.2d at____; see McCarthy v. United States, 394 U.S. 459 (1969); Fed. R Crim P
11.

3.2 ____F.2d at_____
znld. at____ Judge Leventhal concurred only in the decision to remand. He asserted that

there are instances in which a trial judge can and should consider defendant’s confession of guilt 
at allocution as a sign of repentance warranting a more lenient sentence. He concluded, however, 
“that the sentence [in Scott] did not reflect an individual judgment as to the balance of deterrence 
and rehabilitation applicable in appellant’s case so much as a broader approach of using a 
maximum sentence for a defendant who (falsely) asserts his innocence.” Id. at____Judge
Leventhal’s basic objection to Judge Bazelon’s opinion was that it was too wide-ranging and far- 
reaching for the issue presented in the case. Id. at____

’"Recently the Supreme Court held that through the fourteenth amendment, the double 
jeopardy clause of the Fifth amendment is applicable to the states. Benton v. Maryland, 395 U.S. 
784 (1969), overruling Palko v. Connecticut, 302 U.S. 319 (1937).

3MSee, e.g., Gore v. United States, 357 U.S. 386, 387-92 (1958); Blockburger v. United States. 
284 U.S. 299, 304 (1932); Young v. United States, 109 U.S. App. D.C. 414, 416, 288 F.2d 398,
400 (1961), cert, denied, 372 U.S. 919 (1963). This term, the court held that a person who already 
has been convicted of disorderly conduct can be tried subsequently for assaulting a police officer 
in the same “transaction,” because “[t]he prohibition of each statute reaches different interests 
and has different elements of proof.” Harris (Herman) v. United States, 402 F.2d 205 (D.C. Cir. 
1968) (Burger, J.; McGowan & Tamm, JJ.).

’••See. eg., Green v. United States, 355 U.S. 184, 189 (1957); United States v. Ball, 163 U.S. 
662 (1896); Carsey v. United States, 129 U.S. App. D.C. 205, 392 F.2d 810 (1967). When there 
is an "imperious necessity” to call a mistrial, the accused may be retried notwithstanding the 
constitutional prohibition against double jeopardy. See, e.g., Gori v. United States, 367 U.S. 364 
(1961) (trial court's oversolicitous regard for defendant’s rights); Wade v. Hunter, 336 U.S. 684 
(1949) (court-martial postponed due to war conditions); Simmons v. United States, 142 U.S. 148

Although Judge Bazelon announced “that the trial judge should 
neither participate directly in plea bargaining nor create incentives for 
guilty pleas by a policy of differential sentences,”392 Judge Leventhal, 
who concurred in the result, described the Chief Judge's lengthy 
discussion as “philosophical obiter” without precedential value?’3 
Assuming, however, that an attempt is made to comply with Judge 
Bazelon’s ruling, it will be difficult to implement the suggested 
guidelines for assessing the propriety of the prosecutor's role in plea 
bargaining, since it involves determining the prosecutor's motives, a 
difficult, subjective analysis.

Multiple Jeopardy

Although the fifth amendment provides that no person shall be 
“subject for the same offence to be twice put in jeopardy of life or 
limb,”394 an accused may be tried for two or more separate and distinct 
offenses arising out of the same transaction;395 moreover, in certain 
circumstances he may be retried for the same offense.396 In a case in * 400 
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which the right to trial by jury has been waived, jeopardy attaches 
“when the accused has been subjected to a charge and the court has 
begun to hear evidence.”™1 This term the court, in Newman v. United 
States,™9, was called upon to determine at what moment the court 
begins to hear evidence. In appellant's first trial, the Government had 
entered a nolle prosequi after the witnesses were sworn, but before the 
first witness had begun to testify. The Government argued that the 
swearing of witnesses merely constitutes an administrative procedure 
and that the initial affirmative step is taken when the first witness is 
actually placed on the stand and begins to testify.399 Adopting this 
reasoning, the court held that jeopardy does not attach in nonjury trials 
until the court has begun to “actually hear evidence.”400

Discovery

Preliminary Hearing Transcripts. The Supreme Court, in
Roberts v. La Vallee,401 noted that the preliminary hearing is an 
essential right of an accused402 and therefore a defendant has a 
constitutional right to a written transcript of such proceeding.403 In

In Gregory v. United States, appellant argued “that his third trial was both vexatious and placed 
him twice in jeopardy." 410 F.2d 1016, 1018 (D.C. Cir. 1969). Since one conviction was reversed 
and the second, in response to defendant’s motion, resulted in a mistrial, the court rejected this 
contention.

^Clawans v. Rives, 70 U.S. App. D.C. 107, 109, 105 F.2d 240, 242 (1939) (emphasis added); 
accord. Hunter v. Wade, 169 F.2d 973, 975 (10th Cir. 1948), affd, 336 U.S. 684 (1949).

”410 F.2d 259 (D.C. Cir. 1969) (per curiam) (Bazelon, C.J., Miller & Burger, J J.).
^The case originated in the court of general sessions, where prior to hearing pretrial motions, 

witnesses are sworn as a group. Id. at 260. In the district court, pretrial motions are disposed of 
before any witnesses are sworn. It is possible, therefore, that in the district court the first 
affirmative step of the prosecution in fact would be the oath giving. It would be most unusual, 
however, for a case to be not prossed at this late moment.

'"Id. at 260. By finding that jeopardy had not attached in appellant’s trial for unlawful 
possession of a pistol, the court obviated the need to discuss the more difficult problem of whether 
appellant could be tried later for carrying a pistol without a license, a technically different 
statutory offense arising out of the same transaction. Id.

*‘389 U.S. 40 (1967).
wld. at 42; see Ross v. Sirica, 127 U.S. App. D.C. 10, 12, 380 F.2d 557, 559 (1967). A 

preliminary hearing is required to determine whether there is “probable cause to believe that an 
offense has been committed and that the defendant has committed it . . . .” Fed. R. Crim. P. 
5(c). See generally P. Weinberg, The Preliminary Hearing in the District of Columbia, Sept. 1969 
(unpublished paper at Institute of Law and Criminal Procedure, Georgetown University Law 
Center). \ole. Preliminary Hearing in the District of Columbia—An Emerging Discovery Device, 
56 Geo. L.J. 191 (1967).

**‘389 U.S. at 41. Roberts, an indigent, was charged with robbery and assault. The trial court 
refused to furnish him with a free transcript of his preliminary hearing, at which the major state 
witnesses had testified. The Supreme Court reversed, holding that “(o]ur decisions for more than 
a decade now have made clear that differences in access to the instruments needed to vindicate 
legal rights, when based upon the financial situation of the defendant, are repugnant to the 
Constitution.” Id. at 42; cf. Little v. Turner, 402 F.2d 495 (10th Cir. 1968); Washington v. 
Clemmer, 119 U.S. App. D.C. 216, 218, 339 F.2d 715, 717 (1964).
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Gardner v. United States,™* appellants, who had been charged with 
assault with intent to rob, unsuccessfully moved to quash the 
indictment because there was no transcript of the preliminary hearing, 
which had been conducted without the presence of a court reporter?05 
Since the evidence against defendant was overwhelming, the court 
found the error harmless?06 It did emphasize, however, the importance 
of such transcripts to defendants, stating: “[I]t now appears essential 
that every preliminary hearing be transcribed, whether by court 
reporter or tape recording, regardless of whether any request for 
transcription is made.”* 45 * 407 * * Presaging the advent of strict rulings in this 
area, the court further stated: “[WJhere, in contrast to the unusual 
circumstances of this case, there is any colorable claim of prejudice, it 
will be impossible for us to find the error harmless if there is no 
authoritative way for us to discover what actually transpired.”40*

«»»407 F.2d 1266 (D C. Cir. 1969) (Bazelon, C.J.; McGowan & Robinson, JJ.).
4O5/i/. at 1267. See also Norvell v. Illinois, 373 U.S. 420, 423 (1963).
"»«407 F.2d at 1267; see Boney v. United States, 128 U.S. App. D.C. 279, 387 F.2d 237 (1967), 

cert, denied. 390 U.S. 967 (1968).
4o7407 F.2d at 1268 (emphasis in original); see Washington v. Clemmer, 119 U.S. App. D C. 

216,218,339 F.2d 715, 717 (1964).
*"M07 F.2d at 1268.
“**384 U.S. 855 (1966); see Circuit Note: 1967-1968 Term 359-60.
4IO384 U.S. at 868; see United States v. Proctor & Gamble, 356 U.S. 677, 683 (1957). 

“Particularized need,” which must be determined on a case by case basis, has been found in a 
variety of situations. E.g., Dennis v. United States, 384 U.S. 855, 872 (1966) (testimony of hostile 
key witnesses); Simmons v. United States, 113 U.S. App. D.C. 369, 370, 308 F.2d 324, 325 (1962) 
(conflict between prosecutor’s opening statement and witness’ testimony); Gordan v. United 
States, 112 U.S. App. D C. 35, 36, 299 F.2d 117, 118 (1962) (sole prosecution witness' testimony 
categorically controverted by defense witness); Debinder v. United States, 110 U.S. App. D.C. 
244, 292 F.2d 737 (1961) (prior inconsistent statements of government witness).

Particularized need is required in order to overcome the tradition of grand jury secrecy, which 
exists:

(1) To prevent the accused from escaping before he is indicted and arrested or from 
tampering with the witnesses against him. (2) To prevent disclosure of derogatory 
information presented to the grand jury against the accused who has not been indicted.
(3) To encourage complainants and witnesses to come before the grand jury and speak 
freely without fear that their testimony will be made public thereby subjecting them to 
possible discomfort or retaliation. (4) To encourage the grand jurors to engage in 
uninhibited investigation and deliberation by barring disclosure of their votes and 
comment during the proceedings.

Pittsburgh Plate Glass Co. v. United States, 360 U.S. 395, 405 (1959) (Brennan, J., dissenting). 
See generally Comment, The Right oj a Witness Before a Grand Jury, 1967 Duke L.J. 97. In 
light of Dennis, however, the tradition of secrecy has been weakened significantly, since upon a 
showing of particularized need, disclosure may be denied only when the “clearest and most

Grand Jury Minutes. Recognizing the need to disclose relevant
information in criminal proceedings, the Supreme Court in Dennis v. 
United States*™ held that after direct examination and upon a showing 
of particularized need by the defendant,410 the trial judge should release 
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those portions of the prosecution witnesses’ grand jury testimony that 
are pertinent?" In keeping with this policy, the court of appeals last 
term in Allen v. United States*'* 1 * * * announced that the grand jury 
testimony of a police officer is per se subject to discovery. Rejecting 
the term “particularized need" as an obfuscatory “term of art,”413 the 
court indicated that a request for production of such testimony should 
be granted except when there is no “semblance of need.”414

384 U.S at 869; see Circuit Note: 1967-1968 Term 359-60. The Federal Rules of Criminal 
Procedure provide:

Disclosure of matters occurring before the grand jury other than its deliberations and 
the vote of any juror may be made to the attorneys for the government for use in the 
rcrformance of their duties. Otherwise . . . matters occurring before the grand jury
'a) be disclosed] only when so directed by the court preliminary to or in connection 

with a judicial proceeding.
Fed R Crim P 6(e).

Fhe Jencks Act permits discovery of statements made to a government agent by a government 
• mess if the witness already has testified on direct examination and if the statements are in the 
-• oMon of the United States Government. 18 U.S.C. § 3500 (1964); see Palermo v. United 
S:aics. 360 U.S. 343, 345 (1959). The Act, however, does not encompass grand jury testimony. 
' • Pittsburgh Plate Glass Co. v. United States, 360 U.S. 395 (1959). See generally Calkins, 

Jury Secrecy, 63 Mich. L. Rev. 455 (1965); Sherry, Grand Jury Minutes: The 
treasonable Rules of Secrecy, 48 Va. L. Rev. 668 (1962).

In Fleming i Lhited Stales, the United States District Court for the District of Columbia 
’event h attempted to encourage informal discovery before trial by adopting rule 87(d)(3), which 
'squires defense counsel to forego a formal motion for discovery until he can certify that he has 
made a bona fide attempt to secure the necessary relief from the U.S. Attorney.____ F.2d____
DC Cir. 1969); see D.D.C. (Crim.) R. 87(d)(3). On appeal, the court refused to define precisely 

h * informal discovery should be conducted, noting that since the district court had 
;.knowlcdged the propriety of informal discovery, it would be ill-advised to formalize by 
definition this informal procedure and thus encourage the evils it was designed to overcome.____
F.2d at____

"’129 U.S App. D.C. 61, 390 F.2d 476 (1968); see Circuit Note: 1967-1968 Term 360-61.
"’129 U S App. D.C. at 67, 390 F.2d at 482. Courts have differed in their interpretations of 
term “particularized need.” The Seventh and Second Circuits have held that except in matters 

national security, a defendant is automatically entitled to review all the grand jury testimony 
each witness on the subjects that witness testified to at trial. United States v. Amabile, 395

I 2d 47, 53 (7th Cir. 1968), remanded on other grounds, 394 U.S. 310 (1969); United States v.
Youngblood. 379 F.2d 365 (2d Cir. 1967). The Tenth Circuit, in applying Dennis retroactively,
ncld that the grand jury testimony of a witness who has testified at trial must be disclosed when 
the defense “states that it wishes to use the transcript for the purpose of impeaching a witness, 
refreshing his recollection, or testing his credibility.” Cargill v. United States, 381 F.2d 849, 851
'10th Cir 1967), cert, denied, 389 U.S. 1041 (1968). The First Circuit has held that the 
requirement of ‘particularized need’ is very easily met” and that a defendant whose motion for

production is denied must be granted a new trial “unless there appears no slightest inconsistency
between . [the witness’] grand jury testimony and his testimony at the trial.” Schlinsky v. 
United Stales, 379 F.2d 735, 740 (1st Cir.), cert, denied, 389 U.S. 920 (1967).

‘"129 U.S. App. D.C. at 67, 390 F.2d at 487.

The court this term, however, in deciding several cases tried prior 
to Allen, seemed to modify, if not reverse, the Allen holding and its 
mandate for liberal discovery of grand jury testimony. In Harris 
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(Gary) v. United States,*™ which has been vacated and ordered reheard 
en banc, defendant's counsel had moved immediately prior to trial for 
production of the grand jury testimony of complainant, who was the 
only witness to the robbery allegedly committed by defendant. The trial 
judge, ruling that no “particularized need” for the testimony had been 
shown, denied the motion.416 The court of appeals cited two factors 
supporting the trial judge’s disposition of appellant’s motion: (1) The 
motion was nothing more than a request for general discovery, since 
“it gave no specific reasons for the belief that there was inconsistency 
in the testimony of the witnesses involved;” and (2) counsel failed to 
renew the motion after the complaining witness had testified at trial.417 
The court, however, acknowledged the possibility that in a pre-/l//fzi 
case defense counsel might not have known of his right to review the 
relevant grand jury minutes after the complaining witness' direct trial 
testimony.418 It therefore remanded with instructions “to determine if 
there were any substantial and serious inconsistencies in the relevant 
Grand Jury and trial testimony.”419

Dissenting, Judge Robinson disagreed with a number of the 
majority’s findings. He first noted that defense counsel had informed 
the court at the time of the motion that in a pretrial interview the 
complaining witness had made certain statements inconsistent both 
with facts disclosed in a police report of the incident and with a police 
officer’s testimony at the preliminary hearing.420 Judge Robinson 
therefore rejected the majority’s contention that the motion amounted 
to nothing more than a request for general discovery. Moreover, he 
found sufficiently substantial circumstances present to justify 
disclosure,421 since the testimony sought was that of the government’s

1,5___  E.2d____ (D.C. Cir. 1969) (Bastian, J.; Tamm, J.; Robinson, J., dissenting in part),
vacated and en banc rehearing ordered. No. 21,511 (D.C. Cir., Apr. 8, 1969); see note \1 supra.

4,s___  F.2d at____ Apparently influenced by the rising crime rate in the District of
Columbia, the court cautioned that “in these days of increasing violence in the streets, it might 
be very dangerous indeed for persons called before the Grand Jury to have their testimony made 
available to defendants in all cases.” Id. at____

MId. at____
"*!d. at------ In Allen, defense counsel made a pretrial motion for production of the arresting

officer’s grand jury testimony. The motion was denied and when renewed at the close of the 
government's case, again denied. On appeal, the court held that the production of a witness' grand 
jury testimony prior to trial is not required in every case and that “the interest of secrecy may 
reasonably lead the judge to deny disclosure until the witness has testified at trial.”129 U.S. App 
D.C. at 66, 390 F.2d at 481.

“»___ F.2d at_____
mid. at____& n.8.
121 In Dennis, the Supreme Court enumerated several “circumstances" that went substantially 

beyond the minimum required to demonstrate need for disclosure: (I) The testimony given before 
the grand jury was considerably fresher than that given at trial; (2) the grand jury testimony 
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kev and “only witness on the substantive elements of the crimes and 
appellant's identification as a participant.’'122

Judge Robinson also saw little merit in requiring appellant to renew 
his motion after the witness had testified, emphasizing the court’s 
retreat from its recent pronouncement that “unless the Government 
claims there is substantial doubt that the complainant will testify at 
trial, there seems no reason why production should be delayed until 
trial.”123 Furthermore, taking cognizance of the Supreme Court’s 
finding in Dennis that grand jury testimony may be useful for 
impeachment or “other legitimate purposes,”424 Judge Robinson would 
not have limited the scope of the remand hearing, but would have had 
the district court judge order a new trial if a reasonable probability 
existed that appellant might have made effective use of the testimony.425

\gain refusing to effect more liberalized grand jury discovery, the 
court in Young (John) v. United States426 rejected appellant’s 
c »mention that the Dennis and Allen holdings should be extended to 
require disclosure of a victim’s grand jury testimony even if he does 
not testify at trial. Having examined the grand jury minutes and found 
“no matter of possible assistance to the defense” or other “relevant 
considerations” within the purview of Allen, the court affirmed the 
conviction.427 Dissenting, Judge Fahy cautioned that the court cannot 
properly conclude whether the denial was prejudicial to the appellant, 
because “the determination of what may be useful to the defense can 
properly and effectively be made only by an advocate.”428

■ ught was that of key trial witnesses; (3) the determination of guilt or innocence could turn on 
euctlj *hat was said by the witnesses; (4) the key witnesses had reason to be hostile toward 
iciendant; and (5) one witness’ grand jury testimony conflicted with that which he gave at trial. 
"4 U.S al 872;iff Allen v. United Slates, 129 U.S. App. D.C.61,67, 390 F.2d 476, 482 (1968).

"___F.2d at_____ Judge Robinson felt that these two factors—substantial circumstances
and inconsistent testimony provided more than ample reason for disclosure.

,3/</ at_____ quoting Gibson v. United Stales, 403 F.2d 166, 169 (D.C. Cir. 1968); see Allen
• I nilcd Stales, 129 U.S. App. D.C. 61, 67 n.16, 390 F.2d 476, 482 n.16 (1968). Moreover, in 

her ■. t nited Slates the court seemed to agree with the trial judge’s admonition to the defense 
that, where possible, it was better as a practical matter to move before trial for production of 
grand jury testimony.” 413 F.2d 1061, 1077 (D.C. Cir.), modified, 413 F.2d 1081 (D.C. Cir. 
1969).

®*.___F.2d at____ _ quoting Dennis v. United States, 384 U.S. 855, 874 (1966).
ald. at___ _ see Gibson v. United Stales, 403 F.2d 166. 168 (D.C. Cir. 1968); Allen v. United

States, 129 L S. App. D.C. 61, 67, 390 F.2d 476, 482 (1968). Appellant raised this question in 
petition for rehearing en banc. Appellant's Petition for Rehearing En Banc, Harris (Gary) v.

United Slates, No. 21,511 (D.C. Cir., Apr. 18, 1969), vacating No. 21,511 (D.C. Cir., Jan. 22, 
1969).

*•*406 1 .2d 960 (D.C. Cir. 1968) (Danaher, J.; Burger, J.; Fahy, J., dissenting).
,rId. at 962.
‘■'Id. at 963, quoting Dennis v. United States, 384 U.S. 855, 874-75 (1966); see Rosenberg v. 

1 nited States. 360 U S. 367, 371 (1959); United Stales v. Colter, 60 F.2d 689, 692 (2d Cir.), 
w denied. 287 U.S. 666 (1932). See also Worthy v. United Slates, 127 U.S. App. D.C. 329, 
330. 383 F.2d 524. 525 (1967) (per curiam).
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Jury Selection

A jury must be composed of twelve persons who are free from 
prejudice and represent a cross section of the community. 429 In 
Witherspoon v. Illinois,™ the Supreme Court held that a jury from 
which those opposed to capital punishment have been excluded cannot 
recommend the death penalty. In Bumper v. North Carolina,™ decided 
the same day, the Court limited Witherspoon to those situations in 
which the jury actually recommends capital punishment; when a lesser 
sentence is imposed, the exclusion of jurors opposed to the death 
penalty does not render such sentence voidable.432

mSee. e.g., Crawford v. Bounds. 395 F.2d 297 (4th Cir. 1968); United States v. Chapman,
158 F.2d 417 (10th Cir. 1947), cert, denied, 335 U.S. 860 (1948).

430391 (j $ 510 (1968). noted in 53 Minn. L. Rev. 838 (1969) and 20 Syracuse 1 Res 93 
(1968).

«'391 U.S. 543 (1968).
mtd. at 545. The court this term in Springfield v. United Slates heeded the Bumper restriction 

by rejecting appellant's claim that because jurors opposed to the death penalty had been excluded, 
his subsequently imposed life sentence was invalid. 403 F.2d 572 (D.C. Cir. 1968) (Bazelon. C.J. 
Wright & Leventhal. JJ.). citing Witherspoon v. Illinois, 391 U.S. 510 (1968) and Bumper v 
North Carolina. 391 U.S. 543 (1968). Compare Calloway v. United States, 130 U.S. App. DC 
273, 399 F.2d 1006 (1968) (no prejudice from exclusion when jury imposed life sentence). mi//i 
Crawford v. Bounds. 395 F.2d 297 (4th Cir. 1968) (exclusion by definition precludes fair cross 
section of community).

‘“405 F.2d 1352 (D.C. Cir. 1968) (Tamm, J.; Burger, J.; Fahy, J., dissenting in part).
a*ld. at 1354. See generally Comment, Jury Challenges. Capital Punishment, and Labat v 

Bennett <365 F.2d 698): A Reconciliation, 1968 Duke L.J. 283.
4M4O5 F.2d at 1355.
‘’‘Grosses, An Investigation into Certain Personality Variables Among Capital 

Triai Jurors (1966); Oberer, Does Disqualification of Jurors for Scruples Against Capital 
Punishment C onstitute Denail of Fair Trial on Issue of Guilt?, 39 Texas L. Rev. 545 (1961).

n;Appellant had been sentenced pursuant to the Federal Youth Corrections Act. 18 
U.S.C. § 5010(b) (1964).

n,1405 I .2d at 1355. Furthermore, the court specifically endorsed the jury selection process 
employed in the District of Columbia, whereby a list of jurors is selected from among eligible 
residents, the names are pul in a sealed container, and prior to commencement of a given term, 
the names of prospective jurors are drawn by lot. D.C. Code Ann. 11-2301 to -2314 (1967).

In Bailey (James) v. United States™ a statutory rape case, the 
prosecution had not asked for the death penalty; nevertheless, seven 
veniremen were removed for cause when they answered in response to 
prosecution questioning that they could not impose the death penalty.414 
Appellant contended this exclusion produced a necessarily 
“prosecution prone’’ jury.435 Although two sociological studies were 
introduced to support this contention,436 the court upheld the conviction 
and sentence,437 relying on Witherspoon and Bumper, in which similar 
studies had been considered by the Supreme Court but found 
un persuasive.438 * 158
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A different problem was raised in United States v. Ridley.™ 
Appellant on appeal argued for the first time that his trial had been 
held in a prejudicial atmosphere because during voir dire440 prospective 
juror’s recited in each other's presence incidents and details of crimes 
in which they had been victimized. Nevertheless, because defense 
counsel had asked the questions and had not requested the other jurors 
be removed while the details of the crimes were being recounted, the 
court refused to reverse. It noted, however, that in certain instances the 
ability of the prosecution to demonstrate an absence of prejudice might 
be difficult and suggested that new procedures, consonant with the 
efficient administration of justice, be developed.441

In Turner v. United States**2 it was revealed at a hearing on a 
motion for a new trial that during voir dire one of the jurors had failed 
to disclose that his family had been victimized by a breaking and 
entering. Although appellant in Turner had been convicted of robbery, 
the court affirmed the trial judge’s determination that no prejudice had 
resulted. To deal with such “remote details” after trial, the court 
proposed that the trial judge first should determine if the failure to 
disclose was deliberate; if deliberate, he then should ascertain “whether 
there had emerged from that failure an imputation of such bias and 
prejudice as to require a new trial.”443

Counsel

Right to Counsel. In United States v. Ridley,*** appellant
represented to the district court that he would retain his own counsel 
for arraignment; however, he failed to do so and two weeks later filed 
an in forma pauperis affidavit. Since the absence of counsel at 
arraignment was the result of appellant’s own doing and was not 
prejudicial, the court refused to dismiss the indictment. Nevertheless, 
it was unwilling to accept the government's contention that appellant’s 
claim “can only be viewed as frivolous.”445 The court noted that under

u*___ F.2d____ (D.C. Cir. 1969) (per curiam) (Wright, McGowan & Tamm, JJ.).
“•.See generally Hare, Voir Dire and Jury Selection, 29 Ala. Law. 160 (1968); Holdaway, 

Fo/r Dire 1 Neglected Tool of Advocacy, 40 Military L. Rev. I (1968); Title, Voir Dire 
Examination of Jurors in Criminal Cases, 43 Cal. S.B.J. 70 (1968).

‘"Perhaps a form questionnaire, which would be filled out by prospective jurors prior to voir 
dire, might provide an adequate safeguard to defendants. Defense counsel could read the answer, 
possible excluding some jurors on the questionnaire alone, and identify those persons who should 
be examined out of the presence of the other jurors.

“*___ F.2d____ (D.C. Cir. 1969) (Danaher, J.; McGowan, J.; Fahy, J., dissenting).
■‘Id. at ___ ; cl. Ryan v. United States, 89 U.S. App. D.C. 328, 191 F.2d 779 (1951), cert,

denied. 341 U.S. 928 (1952).
‘“412 F.2d 1126 (D.C. Cir. 1969) (per curiam) (Wright. McGowan & Tamm, JJ.).
'“/</. at 1 F27 n.2; see White v. Maryland. 373 U.S. 59 (1963). The Supreme Court first 
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the District of Columbia’s “Plan for Furnishing Representation for 
Indigent Defendants in Criminal and Quasi-criminal Cases,’’446 counsel 
is assured at arraignment and that the objective of the Plan does not 
invariably require appellant to show actual prejudice.447

enunciated the right to counsel in Powell v. Alabama, 287 U.S. 45 (1932) (defendants in state 
prosecutions for capital offenses). Since then, it has extended the right to all criminal prosecutions 
and to a variety of other critical stages of the criminal process. See. e.g., Mempha v. Rhay, 389 
U.S. 128 (1967) (revocation of probation); United States v. Wade, 388 U.S. 218 (1967) (lineups); 
Escobedo v. Illinois, 378 U.S. 478 (1964) (when interrogation begins to focus on accused); 
Massiah v. United States, 377 U.S. 201 (1964) (secret interrogation after indictment); Douglas 
v. California, 372 U.S. 353 (1963) (appeal); Gideon v. Wainwright, 372 U.S. 335 (1963) (criminal 
trials). See generally Dash, The Emerging Role and Function of the Criminal Defense Lawyer, 
47 N.C.L. Rev. 598 (1969); Meshbeshen, Right to Counsel Before Grand Jury, I Suffolk L 
Rev. 23 (1967); Note, The Coming of Massiah: A Demand for Absolute Right to Counsel, 52 
Geo. L.J. 825, 837-42 (1964); Comment, Due Process: The Right to Counsel in Parole Release 
Hearings, 54 Iowa L. Rev. 497 (1968).

44iThe Plan was formulated pursuant to the Criminal Justice Act of 1964. 18 U.S.C. § 3006 A 
(1964); see Barnett v. United States, 123 U.S. App. D.C. 38, 356 F.2d 791 (1965). The court 
noted that lack of counsel at arraignment is symptomatic of the lack of counsel during other early 
stages of the case following indictment. ____ F.2d at____ n.2. See generally Comment, Rights
of the Criminal Defendant: Arrest to Preliminary Hearing, 34 Tenn. L. Rev. 482 (1967).

447____ F.2d at ____n.2. It is possible to read the court’s statement as a suggestion that
absence of counsel at arraignment in the future may lead to automatic reversal.

44*Si’i>, e.g., Anders v. United States, 386 U.S. 738 (1967); Powell v. Alabama, 287 U.S. 45 
(1932); Vick v. United States, 113 U.S. App. D.C. 12, 14, 304 F.2d 379, 381 (1962). See generally 
Circuit Note: 1967-1968 Term 366-69.

i,9See Williams v. United States, 394 F.2d 957 (D.C. Cir. 1968); Jones v. United States, 119 
U.S. App. D.C. 284, 291, 342 F.2d 863, 870 (1964).

450 Bruce v. United States, 126 U.S. App. D.C. 336, 339, 379 F.2d 113, 116 (1967); see Mitchell 
v. United States, 104 U.S. App. D.C. 57, 63, 259 F.2d 787, 793, cert, denied, 358 U.S. 850 (1958). 
See generally Circuit Note: 1967-1968 Term 69-7 I; Circuit Note: 1966-1967 Term 99.

In Suggs v. tailed States, the court rejected appellant’s contention that he had been denied 
effective assistance of counsel, noting that such a claim must “be evaluated both by reference to 
specific omissions or errors of counsel and by a consideration of the entire record.’’ 407 F.2d 
1272, 1275 (D.C. Cir. 1969) (per curiam) (Burger & Miller, JJ.; Bazelon, C.J., dissenting). It 
further found that allegations based upon material outside the record were improper for 
consideration and that any new evidence should be submitted to the district court in an affidavit 
in support of a motion for new trial. Id. at------

4a,412 F.2d 149 (D.C. Cir. 1969) (Bazelon, C.J.; Wright & Leventhal, JJ.).
u2ld. at 151.

Ineffective Assistance of Counsel. Appointed counsel must do
all that is necessary to insure a fair trial448 and continue diligently until 
he is replaced or the case is terminated.449 When the effectiveness of 
appointed counsel is contested, however, appellant bears a heavy 
burden to prove his attorney was so lacking in expertise as to render 
the trial a “farce’' or a “mockery of justice.”450 * In Jackson (Sammie) 
v. United Statesappellant argued that antipathy between himself 
and his appointed counsel deprived him of effective assistance.452 The 
court indicated that determination of such matters is entrusted to the 
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trial court's discretion, and absent an abuse of such discretion, the 
decision of the trial judge will not be disturbed.453 Since the trial court 
had inquired into the source of the antipathy and since no evidence was 
presented suggesting an abuse of discretion, the court dismissed 
appellants’ claim.

Mld. see Smith v. United States, 122 U.S. App. D.C. 300. 307, 353 F.2d 838, 845 (1965); 
Cleveland v. United States, 116 U.S. App. D.C. 188, 322 F.2d 401, cert, denied, 375 U.S. 884 
11963); Lee v. United States, 98 U.S. App. D.C. 272, 235 F.2d 219 (1956).

MSee,e.g., Bitter v. United States, 389 U.S. 15 (1967).
___  F.2d ___  (D.C. Cir. 1969) (Wright, J.; Bazelon, C.J., concurring; Leventhal,. J., 

dissenting in part).
*'‘The judge’s decision was based upon his finding that government witnesses were being 

intimidated. Id. at____
u:Thc court of appeals was concerned with the action’s impact on the jury and therefore felt 

it necessary to know how long the particular panel had been sitting and whether or not it was 
the general practice of the trial judge to station marshalls in close proximity to all defendants. 
Neither question was answered by the record, which did indicate a fair and impartial trial in all 
other respects. Id.

°*ld. at____
^Id. at____Even when such procedures are justified, they must be implemented in a manner

designed to minimize any resulting prejudicial impact on the jury. See id. at____
'““In prosecutions for offenses not punishable by death, the defendant’s voluntary absence 

after the trial has been commenced in his presence shall not prevent continuing the trial to and 
including the return of the verdict. . . .” Fed. R. Crim. P 43.

General Conduct of Trial

Prejudice. The trial judge is given broad discretionary powers
to insure efficient and expeditious conduct of the proceedings,454 and 
an\ steps taken to achieve this end will be upheld absent a clear abuse 
of discretion or undue prejudice. Based upon the trial judge’s order 
seating marshalls directly behind them in the courtroom, appellants in 
Jones '\athaniel) v. United States*55 claimed such prejudice.456 The 
court of appeals, however, found the trial record presented insufficient 
information from which to infer undue prejudice to the defendants457 
and thus declined to base reversal on such contention.458 The court 
nevertheless pointed out that except under the most compelling 
circumstances, any action at trial creating an appearance of 
defendant's dangerousness can be justified “only upon a clear showing 
that the defendants pose an immediate threat to the peace and order 
of the trial.”459
Trial in Absentia. Striking a balance between the requirements
of judicial expediency and the fifth and sixth amendment rights of due 
process and confrontation, rule 43 of the Federal Rules of Criminal 
Procedure'™ permits a noncapital trial to continue through verdict if 
the defendant, having once been present, voluntarily absents himself
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from the proceedings.461 Although the sentencing judge did not 
determine whether defendant’s absence was voluntary,462 * the court of 
appeals in Tatum v. United Stales*™ concluded that appellant Tatum 
was absent of his own accord since there was no suggestion that his 
absence was involuntary or inadvertent and evidence indicated that he 
was aware of his obligation.464

‘•'“The purpose of . . . Rule 43 ... is to prevent frustration of a trial in progress by the 
escape or absconding of the defendant.” Cross v. United States, 117 U.S. App. D.C. 56. 58. 325 
F.2d 629, 631 (1963). In a capital case, however, the defendant may not waive his right to be 
present, and the trial may not proceed without him. See Lewis v. United States. 146 U.S. 370 
(1892); accord, Parker v. United States, 184 F.2d 488 (4th Cir. 1950); l ina v. United States. 46 
F.2d 643 (10th Cir. 1931).

'“Defendant’s presence is required at sentencing. The court of appeals has determined that this 
is the proper stage of the process to elicit from him the reason for his absence, and thus determine 
whether it was voluntary and within the scope of rule 43. Cureton v. United States.___ U.S
App. D.C__________  396 F.2d 671,676 (1968).

‘“413 F.2d 1061 (D.C. Cir. 1969) (Wright, J.; McGowan & Robinson, JJ.). Appellant Tatum, 
who was under indictment for grand larceny, had been released on personal recognizance and 
failed to appear in court on the last day of trial. Final arguments were heard, the jury was 
instructed, and the verdict received, all in his absence. Tatum later was apprehended and ordered 
to custody by the trial judge, who found his absence from trial voluntary. Although no formal 
determination of voluntariness was made by the sentencing judge, the court of appeals, noting 
that sentencing had occurred prior to the Cureton decision, found the facts surrounding Tatum’s 
absence sufficient to support the trial judge’s finding. Id. at 1081.

"Md. at 1080-81. The court based its conclusion on the following factors: (I) Defendant's 
tardiness on the previous day had resulted in an explicit warning by the judge to appear the next 
day or face revocation of bail; (2) defendant’s counsel had failed to object to the progression of 
the trial, thus indicating that he considered the absence voluntary; (3) defendant’s extended 
absence of nearly three weeks precluded the possibility of inadvertance, temporary illness, or other 
involuntary cause; and (4) both trial and appellate counsel had failed to offer any explanation 
for the absence. Id.

'““Private communications, possibly prejudicial, between jurors and . . . witnesses ... are 
absolutely forbidden, and invalidate the verdict, at least unless their harmlessness is made to 
appear.” Mattox v. United States, 146 U.S. 140 (1892). Mattox suggests that such 
communications, whether or not related to the case on trial, raise a rebuttable presumption of 
prejudice, because they cast doubt upon the impartiality of the jury. See. e.g., Ryan v. United 
States, 89 U.S. App. D.C. 328. 191 F.2d 779 (1951).

‘“408 F.2d 1305 (D.C. Cir. 1969) (Wright, J.; McGowan & Robinson, JJ.).
‘•’416 F.2d 815 (D.C. Cir. 1969) (Danaher, J.; McGowan, J.; Fahy, J., dissenting).

Contamination of Jury. Generally, a private conversation
between a juror and a witness raises a rebuttable presumption of 
prejudice.465 Jordan v. United States*™ presented the court with an 
occasion to consider whether this presumption was rebutted by the trial 
judge’s corrective measures. Because the trial judge promptly and 
before resumption of trial replaced a juror who during a recess had 
conversed with a witness on a topic unrelated to the case, the court 
found the possibility of harm to the defendant had been eliminated. 
Moreover, in Turner v. United States*™ the court held that a trial
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judge's informal in camera hearing was a proper procedure to 
investigate and resolve an instance of possible jury contamination.468

*“A juror had made an unsubstantiated accusation that a woman juror, whom he could not 
identify, might have been influenced by something she read in a newspaper. The court rejected 
the argument, which was not raised until after the verdict had been received, that the trial judge 
'Hould have placed the accusing juror and all the women jurors under oath and arranged a 
confrontation, Id. at____

**413 F.2d 1061 (D.C. Cir. 1969) (Wright, J.; McGowan & Robinson, JJ.).
'■'Id at 1080; see King v. United States, 125 U.S. App. D.C. 318, 372 F.2d 383 (1967); Cross

• I mted States, 122 U.S. App. D.C. 283, 353 F.2d 454 (1965); Jones v. United States, 119 U.S. 
\pp. D C. 213, 338 F.2d 553 (1964).

Pendergrast v. United States, 416 F.2d 776 (D.C. Cir. 1969); Taylor (James) v. United 
States, ___  F.2d ___  (D.C. Cir. 1969). In Pendergrast, the prosecutor repeatedly referred to
the accused as “Mr. Defendant.” The court found such an appellation inconsistent with the 
presumption of innocence, but concluded that it amounted to harmless error.____ F.2d at------
In Tavlor. the prosecutor in his closing remarks stated that defendant “shot her down just like a 
dog The court also found this remark improper, but again held it harmless error.____ F.2d at

‘:4O2 F.2d 656 (D.C. Cir. 1968) (Burger, J.; Miller, J.; Bazelon, C.J., concurring).
IJ1ABA Canons of Professional Ethics No. 15 (now ABA Code of Professional 

Ri sponsibility DR 7-IO6(c)(4)). Citing Harris, the court subsequently reemphasized the 
impropriety of arguments by counsel reflecting a personal opinion of defendant’s veracity, but as 
in Harm refused to find sufficient prejudice to warrant reversal. United States v. Dews,____F.2d
___ (D C. Cir. 1969) (Burger, J.; McGowan & Tamm, JJ.).

Prosecutorial Misconduct. Although several instances of
improper conduct by the prosecutor were brought to the court’s 
attention this term, none was judged sufficient to warrant reversal. In 
three cases, timely objections were made at trial, but on appeal the 
errors were found harmless. Balancing the gravity of the error against 
the closeness of the case, the centrality of the issue affected by the 
error, and the steps taken to mitigate the effects of the error, the court 
in Gaither v. United States* *™  concluded that the prosecutor’s mistaken 
reference during summation to facts not in evidence was not so 
prejudicial as to require reversal.470 On the strength of the totality of 
evidence against the defendants in the two other cases, the court again 
found harmless error in the prosecutors’ misstatements.471

In three other cases in which prosecutorial misconduct was alleged, 
timely objections had not been made at trial. In Harris (John) v. 
United States* 12 the court evidenced grave concern over the prosecutor’s 
summation, in which he characterized defendant’s testimony as a 
“total fabrication" and a “lie". The court suggested that since these 
comments were counsel’s opinion of defendant’s veracity, they came 
“disturbingly close’’ to being in violation of canon 15, which declares 
it improper for a lawyer in summation to argue his personal belief in 
the justice of his cause.473 Despite its condemnation of the prosecutor’s 
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actions, the court declined to reverse, since a timely objection had not 
been made at trial.474

474The court reasoned that because no objection had been made at trial, the trial judge was 
not alerted to the error and thus not able to employ proper corrective measures. Conceding that 
it would have been tactically unwise to interrupt opponent’s closing argument, the court suggested 
that the proper way to have objected would have been for counsel to approach the bench at the 
conclusion of summation and request an immediate instruction to correct the impact of the 
objectionable conduct. 402 F.2d at 657.

475409 F.2d 453 (D.C. Cir. 1969) (Leventhal, J.; Tamm & Robinson, JJ.).
47’/i/. at 458. The Government was attempting to establish the impermissible inference that 

those who are not financially secure desire money and will commit crime to obtain it. It is 
ordinarily improper to show that defendant is poor, because "whatever probative value this 
evidence [has], it [is] outweighed by its prejudicial effect.” United States v. Mullings, 364 F.2d 
173, 176 (2d Cir. 1966); see 2 J Wigmore, Evidence § 392, at 341 (3d ed. 1940). Bui see United 
States v. Daniels, 377 F.2d 255 (6th Cir. 1967). In Daniels, an inquiry into defendant’s financial 
status was permitted when defendant, previously impoverished, was found after a robbery with a 
hefty bankroll. See generally Note, Discrimination Against the Poor and the Fourteenth 
Amendment, 81 Harv. L. Rev. 435 (1967).

477 Noting that this was the only error, the court declined to reverse; however, it did warn that 
future transgressions of this nature might require reversal. 409 F.2d at 458. "Today when the 
law has recognized a commitment to the underprivileged to bridge the chasm between 'poor 
man’s’ and ‘rich man’s'justice, courts must be especially alert to prevent a man’s rights or liberty 
from turning on his economic or social status.” Id.

47*416 F.2d8l5 (D.C. Cir. 1969) (Danaher, J.; McGowan, J.; Fahy, J., dissenting).
479 Under cross-examination by defense counsel, the informer had admitted his participation 

as an accomplice in the instant crime.
4HO403 F.2d 176 (D.C. Cir. 1968) (Wright, J.; McGowan & Robinson, JJ.).
'Mld. at 179. During cross-examination a prosecution witness was shown a statement he had

In Davis (Gregory) v. United States,475 the prosecutor improperly 
questioned the defendants in a robbery trial about their financial 
status;476 however, this error did not warrant reversal.477 In the third 
case, Turner (Charles) v. United States,478 the prosecutor, trying to 
rehabilitate an informer, who had testified for the Government, 
remarked that on a prior occasion several notorious criminals had been 
apprehended after an informer had come forward.479 * Although the 
court criticized the prosecutor’s comment, it could not find that it had 
affected appellant’s conviction, agreeing with the trial judge's 
statement to the jury that the remark was illustrative of a known fact 
and nothing more.

Evidence

Prior Inconsistent Statements. In Williams (Abraham) v.
United States the court held that the most convincing evidence of 
a prior inconsistent statement is the prior statement itself, not the 
witness’ admission of inconsistency or the fact he changed his 
testimony.481 Although the court declared that such a prior statement 



1969] Circuit Note: Criminal 159

should have been admitted into evidence in order for the jury to better 
evaluate the degree of inconsistency,482 it did not find reversible error.

~ade lo the police. Upon reading it and admitting the signature, he changed his original 
'.C'iimon\ Defendant’s motion at the close of trial to admit the statement into evidence was 
denied Id at 178. The inconsistency, therefore, was based on the witness’ admission, rather than 

n the jury s comparison of the written statement with the oral testimony.
“ The Supreme Court has held that the prior statement should be admitted into evidence and 

examined b> the jury “because it will best inform them as to the document’s impeaching weight 
and significance.” Gordon v. United States, 344 U.S. 414, 421 (1952).

Thomas v. United States, 128 U.S. App. D.C. 233, 387 F.2d 191 (1967); cf. Circuit Note: 
1966-1967 Term 113 n.388. See also McGuinn v. United States, 89 U.S. App. D.C. 197, 191 
F.2d 477 (1951).

eg., Wilson v. United States, 106 U.S. App. D.C. 226, 271 F.2d 492 (1959) (taking 
ndecent liberties); Fountain v. United States, 98 U.S. App. D.C. 389, 236 F.2d 684 (1956) 
assault with intent to commit carnal knowledge); Kelly v. United States, 90 U.S. App. D.C. 125, 
194 | 2d 150 (1952) (invitation for immoral purpose); Kidwell v. United States, 38 App. D.C. 
?66 11912) (rape). For an exhaustive compilation, see Coltrane v. United States,____ F.2d____,
-----n 12 (D.C. Cir. 1969).

The common law did not require corroboration. 7 J. Wigmore. Evidence § 2061, at 342 (3d 
cd. 1940) Some states by decision and others by statute have adopted the corroboration rule in 
rape cases. E g., Stapleman v. State, 150 Neb. 460. 34 N.W.2d 907 (1948); Iowa Code 
•\ss § 782.4 (1950); N.Y. Penal Law § 2013 (McKinney 1944). See generally Note, 

< rroborating Charges of Rape, 67 Collim. L. Rev. 1137 (1967). Unlike the District of 
C olumbia. however, no state requires corroboration in all sex offenses.

“Walker v. United States, 96 U.S. App. D.C. 148, 223 F.2d 613 (1955); Ewing v. United 
States. 77 U.S. App. D.C. 14, 135 F.2d 633 (1942), cert. denied, 318 U.S. 776 (1943).

“I *ing v. United States, 77 U.S. App. D.C. 14, 17, 135 F.2d 633, 636 (1942), cert. denied, 
318 U.S. 776 (1943).

“ The corpus delecti consists of all the material elements of the crime charged. Allison v. 
United States. 409 F.2d 445, 449 (D.C. Cir. 1969).

“‘Calhoun v. United States,   U.S. App. D.C. ___ , 399 F.2d 999 (1968); Thomas v.
1 nited States. 128 U.S. App. D.C. 233. 387 F.2d 191 (1967); Franklin v. United States, 1 17 U.S. 
App. D C 331, 330 F.2d 205 (1964); Wilson v. United States, 106 U.S. App. D.C. 226, 271 F.2d 
492 (1959); see Kidwell v. United States, 38 App. D.C. 566 (1912).

‘“409 F.2d 445 (D C. Cir. 1969) (per curiam) (Danaher. McGowan & Leventhal, J J.).
*ld al 449. ”[T]he danger of an erroneous identification in a rape case is not of the same 

magnitude as the danger of a fabricated rape . . . .” Franklin v. United States, I 17 U.S. App. 
D-C 331, 334. 330 F.2d 205, 208 (1964); see McGuinn v. United States, 89 U.S. App. D.C. 197, 
•91 F.2d 477 (1951).

Corroboration of Sex Offenses. Because of the danger of
fabrication,483 no person may be convicted of a sex offense in the 
District of Columbia solely on the uncorroborated testimony of the 
alleged victim.484 Although corroboration need not be by eyewitness 
testimony485 and may be established by circumstances which tend to 
support the alleged incident,486 it is necessary that both the corpus 
delicti487 and the identity of the accused be corroborated.488 * This term 
the court in Allison v. United States™ held that the requirement of 
identity corroboration might be relaxed in certain circumstances,490 but 
that corroboration of the corpus delicti must be observed strictly.



160 The Georgetown Law Journal [Vol. 58:80

Applying these requirements to the evidence proffered in Allison, the 
court found sufficient corroboration to support a conviction of taking 
indecent liberties, but not of intent to commit carnal knowledge.491 In 
Coltrane v. United States,*92 the court held that a charge of taking 
indecent liberties with a child was corroborated sufficiently by medical 
testimony concerning complainant’s recently contracted gonorrhea and 
by evidence that defendant had ample opportunity to commit the 
crime.493

In addition to the requirement of corroboration, the issue of jury 
instructions regarding corroboration came before the court this term. 
Although reaffirming an unreported decision of last term, which held 
that the jury should be instructed how the corroboration requirement 
may be satisfied,494 the court in Washington (Thomas) v. United States*93 
ruled that a failure to so instruct was not plain error when no such 
instruction was requested at trial and when the corroboration was 
adequate.496

Admission and Objection. Rebuttal testimony limited to
impeaching the credibility of witnesses who had supported defendants'

According to the court, the material elements of assault with intent to commit carnal 
knowledge are “‘(1) an assault, (2) an intent to have carnal knowledge of the female, and (3) a 
purpose to carry into effect this intent with force and against the consent of the female.' . . . 
When the intended victim is a child under the age of 16, the third element is disposed with ... 
409 F.2d at 449, quoting Hammond v. United States, 75 U.S. App. D.C. 397, 398, 127 F.2d 
752, 753 (1942). Since corroboration consisted only of (1) the testimony of the prosecutrix’s Il- 
year-old brother that he heard his sister scream and saw the defendant on top of her, (2) the 
prompt reporting of the incident, (3) the distraught and emotional condition of the prosecutrix, 
and (4) the lack of motive to fabricate the story, the court found that the corpus delecti was not 
corroborated sufficiently as to intent. Id. at 450. The corroborative evidence was sufficient, 
however, to sustain the charge of taking indecent liberties with a minor child, the elements of 
which are (1) taking the indecent liberties, (2) a child under 16 years of age, and (3) intent to 
arouse, appeal to. or gratify the sexual desires of either the child or the accused. Id. at 450-51.

In two other cases this term, the court found sufficient corroboration to affirm convictions 
for carnal knowledge of a minor. Bailey (James) v. United States, 405 F.2d 1352 (D.C. Cir. 1968) 
(corroboration of corpus delecti in issue); Dade v. United States, 407 F.2d 692 (D.C. Cir. 1968) 
(corroboration of identification in issue).

,M------F.2d____ (D.C. Cir. 1969) (Robinson, J.; Tamm, J.; Burger, J., dissenting).
,HThe fact that gonorrhea can be contracted only by sexual contact with another person, the 

incubation period of the disease, and the date on which complainant’s symptoms appeared 
established sexual contact with someone on or near the alleged day of the crime, thus sufficiently 
corroborating one count of taking indecent liberties. Although the court deferred to the trial 
judge’s assessment of the strength of the evidence on this point, it was unable to agree that all 
the charges'preferred by the indictment were adequately supported and found insufficient 
corroboration of three other counts, each of taking indecent liberties and of sodomy with the same 
child, td. at_ __

‘•‘Borum v. United States, No. 20, 270 (D.C. Cir., Dec. 2, 1967); see Circuit Note: 1967-1968 
Term 377-78.

"•----- F.2d____ (D.C. Cir. 1969) (per curiam) (Bazelon, C.J., Burger & McGowan, JJ ).™!d at 
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alibi was held admissible in Davis (Gregory) v. United States.497 The 
trial court permitted a detective to testify that following their arrests 
defendants telephoned the witnesses. Recognizing that the jury might 
permissibiiy draw an inference that the witnesses had been alerted to 
the need for an alibi, the court of appeals found no error in admitting 
the testimony to impeach.498

In Coltrane v. United States,499 however, evidence offered to 
rehabilitate an impeached witness was held inadmissible. At trial 
complainant had been impeached by his written statement to the police, 
and for the purpose of rehabilitation the court admitted the entire 
statement, finding it relevant to those portions of the statement used 
in cross-examination.500 The court of appeals, however, reversed, 
Tnding that a sentence in the statement implying that defendant had 
homosexual tendencies was irrelevant and highly prejudicial.501

The court's concern with the conflict between testimony utilized to 
:nipeach and the possibility of undue prejudice resulting therefrom also 
uas illustrated in Macklin (Frank) v. United States.502 Evidence, 
consisting of a display of three pistols and testimony that they had been 
carried by defendant's companions, was admitted at trial. Speaking for 
the court. Judge Fahy found that not only was such evidence irrelevant 
to the issue of defendant’s possession of a gun, but even assuming it 
uas limited to impeachment,503 its probative value was outweighed by 
its prejudicial effect in associating defendant with weapons.504

•’409 F.2d 453 (D.C. Cir. 1969) (Leventhal, J.; Tamm & Robinson, JJ.).
"*ld at___ n.7.
•*___ F.2d____ (D.C. Cir. 1969) (Robinson, J.; Tamm. J.; Burger, J., dissenting).
l-“[l]f some portions of a statement made by a witness are used on cross-examination to 

’ peach him, other portions of the statement which are relevant to the subject matter about which 
he was cross-examined may be introduced in evidence to meet the force of the impeachment.” 
\ffronti v. United States, 145 F.2d 3, 7 (8th Cir. 1944), quoted in Coltrane v. United States, 
___ F 2d____ (D.C. Cir. 1969); see United States v. Smith. 328 F.2d 848 (6th Cir.), cert, denied.

U.S. 936 (1964).
___ F.2d at____ The prejudicial sentence admitted was: ‘‘[The neighbor’s son] told me 

then not to hang around [appellant] and said something about [appellant] was crazy.” Id. at------
ibrackets in original). In light of other testimony by the neighbor’s son, the court in a rather 
weakly reasoned syllogism explained: “There is but a fine line between ‘crazy’ and ‘queer,’ and, 
as is well known, in slang ‘queer’ is a commonly used synonym for ‘homosexual.’” Id. The court 
further noted that since the sentence was the only insinuation other than by complainant of 
appellant’s alleged homosexuality, “the Government was not free to initiate proof of it, much 
less to imply through hearsay," because of the devastating effects resulting from such inference. 
id at__ _. see Tinker v. United States,___  F.2d___ (D.C. Cir. 1969). Accordingly, the court
held that the sentence should have been deleted before the statement was admitted into evidence. 
___ F.2d at____

1*34IO F.2d 1046 (D.C. Cir. 1969) (Fahy, J.; Wright & Robinson, JJ.).
"“/</ at 1048. The prosecution argued that the display was designed to impeach appellant, who 

had testified that he did not see any guns seized from his companions.
*/</.
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Also posing a high possibility of prejudice is evidence of other 
criminal acts.505 Although such evidence is not admissible to show that 
the accused is a man of bad character and thus more likely to have 
committed the instant crime,506 there are other purposes for which it is 
admissible.507 Thus, the court held in United States v. Gar508 that such 
evidence was admissible to establish the intent requisite in a charge of 
larceny after trust.509 *

MiSee C. McCormick, Evidence § 157 (1954).
“’Drew v. United States. 118 U.S. App. D.C. 11, 16, 331 F.2d 85, 89-90 (1964).
507 Evidence of other crimes is admissible when relevant to (1) motive, (2) intent, (3) the 
absence of mistake or accident, (4) a common scheme or plan embracing the 
commission of two or more crimes so related to each other that proof of the one tends 
to establish the other, and (5) the identity of the person charged with the commission 
of the crime on trial. When the evidence is relevant and important to one of these five 
issues, it is generally conceded that the prejudicial effect may be outweighed by the 
probative value.

Id. at 16, 331 F.2d at 90; see C. McCormick, Evidence § 157 (1954). Evidence of prior 
convictions is also admissible to impeach the credibility of a defendant who testifies in his own 
behalf; however, admissiblity is subject to the trial judge’s discretion. See Luck v. United States, 
127 U.S. App. D.C. 151, 348 F.2d 763 (1965), discussed in notes 559-607 zw/ra and accompanying 
text.

___ F.2d____ (D.C. Cir. 1969) (Bazelon, C.J.; McGowan, J.; Fahy, J., concurring).
“* Defendant was convicted of larceny after trust for his failure to return a prospective tenant's 

rental deposit. The trial court admitted the testimony of two other persons who claimed that under 
similar circumstances they too had been relieved of their rental deposits by the defendant. Id. at 
____ Judge Fahy, in his concurrence, expressed concern with the time lapse between the alleged 
offenses. He suggested that the intent exception be limited to “offenses closely related in time 
and continuity to the offense on trial.” Id. at____

Sl®___ F.2d____ (D.C. Cir. 1969) (Bazelon, C.J.; Wright & Leventhal, JJ.).
JII“A person charged with [a] capital offense shall at least three entire days before 

commencement of trial be furnished with a copy of the indictment, and a list of the veniremen 
and of the witnesses to be produced on the trial for proving the indictment stating the place of 
abode of each venireman and witness.” 18 U.S.C. § 3432 (1964); see Gregory v. United States, 
125 U.S. App. D.C. 140, 369 F.2d 185 (1966); Brown v. United States, 61 App. D.C. 359,63 
F.2d 136 (1933).

»'»____F.2d at_____
iU4l6 F.2d 767 (D.C. Cir. 1969) (Wright, J.; McGowan & Robinson, JJ.).

Although most rules of evidence owe their existence to judicial 
origin and development, the court twice this term was faced with issues 
arising from statutory provisions. In Gregory v. United States,the 
testimony of a witness, whose name was not on the original “capital 
list” as required by statute,511 was held admissible. Because the 
Government, through no fault of its own, was unaware of the witness's 
existence before trial and more importantly, because the trial judge had 
granted defendant a continuance, which gave him more than the 
statutorily allotted three days to interview and investigate the witness, 
the court found the subsequent addition of the witness to the capital 
list was proper.512 In Gass v. United States,513 the court held that 
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vaginal smear slides offered to establish an element of rape were 
admissible into evidence under the Federal Business Records Act,514 
since they were made and analyzed in the regular course of the 
hospital's routine operations.515

sl‘“(A]ny writing or record . . . made as a memorandum or record of any act, transaction, 
occurrence, or event” is admissible “if made in the regular course of any business, and if it was 
in the regular course of such business to make such memorandum or record . . . .” 28 
I S C § 1732(a) (1964). See generally Note, Criteria for Admissibility Under the Federal 
Business Records Act, 45 Va. L. Rev. 717 (1959). For a discussion of the common law business 
records rule, see C. McCormick, Evidence §§ 281-88 (1954).

Gass closely parallels and reaffirms an earlier holding that such slides are properly classified 
as hospital records and that hospital records are admissible under the Federal Business Records 
Act. See Wheeler v. United States, 93 U.S. App. D.C. 159, 211 F.2d 19 (1953), cert, denied, 347 
U.S. 1019 (1954).

slsThc examining physician testified that she had made ten similar examinations during her 
■'ref connection with the hospital. Furthermore, the pathologist who analyzed the slides stated 
that the scratch mark identification and the laboratory tests were made pursuant to the hospital’s 
"normal” and “established procedure.’’____F.2d at_____

ll‘4O5 F.2d 1324 (D.C. Cir. 1968) (Danaher, J.; Wright & Leventhal, JJ.).
• \arcotics had been found in a raincoat defendant had draped over his shoulders while seated 

m a friend’s apartment. Claiming the coat was not his, defendant offered the weather report to 
'ho* * that it was not raining on the day the narcotics were found, and thus he would have had 
no reason to wear a raincoat when he left his home for the apartment. Id. at 1326.

"The court stated that if properly identified and authenticated, weather bureau reports are 
admissible into evidence as public or official records. Id. at 1326; see Fed. R. Civ. P. 44 
(applicable to criminal cases through Fed. R Crim. P. 27).

Questioned circumstances, such as the remoteness of the weather station from the place in 
issue, usually effect evidentiary weight rather than admissiblity. See Aben v. District of Columbia, 

s \pp D.C 237, 221 F.2d 110 (1955); Minnehaha County v. Kelley, 150 F.2d 356 (8th 
Cir. 1945) (accident six miles from weather station report admitted); Aerial Sprayers, Inc. v. 
King. 317 S.W.2d 602 (Tex. Civ. App. 1958) (weather bureau 60 miles from place in 
controversy report admitted). But see Widder v. New York, C. & St. L.R.R., 235 F.2d 752 (3d 
Cir. 1956) (per curiam) (report of weather 20 miles from scene of accident excluded).

»'•405 F.2d at 1326.

I rial judges are often called upon to rule whether circumstances 
surrounding certain evidence should render it inadmissible or whether 
such circumstances merely should be factors considered by the jury in 
determining what weight to give the evidence. In Flythe v. United 
Slates^ the court indicated that it was erroneous to exclude a weather 
report,517 if it was critical to a controlling issue, merely because its 
applicability to the particular time and place of the crime was 
questionable.518 Under the factual circumstances of Flythe, however, the 
ludge's ruling did not prejudice defendant, since the weather report was 
not particularly relevant to any material element of the case; therefore, 
even if the trial judge had abused his discretion by barring its 
admission, such action was harmless error.519

Admissibility is also an issue in cases involving electronic 
surveillance; differing from most other instances of evidentiary 
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admissibility, however, electronic eavesdropping raises serious 
constitutional questions. This term, in Wallace (Lawrence) v. United 
States,520 appellants sought to overturn their conviction for conspiracy 
to violate the District of Columbia bribery statute521 by challenging the 
admissibility of recorded evidence gathered with the cooperation and 
consent of an informer. The court, however, found it unnecessary to 
consider appellant's contention that Katz v. United States522 “should 
be extended to bar the use at trial of recorded evidence obtained 
without a warrant, even though one party to the recorded conversation 
consented to the surveillance.”523 Citing Desist v. United States,52' in 
which the Supreme Court announced prospective application of Katz525 
the court avoided the issue.

520___ F.2d____ (D.C. Cir. 1969) (McGowan, J.; Tamm & Leventhal, JJ.).
M,D.C Code Ann. § 22-704 (1967).
522389 U.S. 347 (1967). In Katz the Government monitored part of a telephone conversation 

through an electronic listening device placed outside a telephone booth. Although the surveillance 
was conducted without a physical invasion of the booth, the Supreme Court held that such 
eavesdropping constitutes a search within the meaning of the fourth amendment, since the caller's 
reasonable expectation of privacy had been violated. Thus, the evidence should have been excluded 
for want of probable cause and failure to obtain a warrant. Id. at 356-57. See also Berger v. New 
York, 388 U.S. 41 (1967).

In neither Berger nor Katz, however, did the Court formulate a general constitutional right 
to privacy that would preclude eavesdroppping as a means of law enforcement. Noting that to 
some degree, virtually every governmental action directed against an individual interferes with his 
privacy, the Court stated that the pertinent issue in each case should be “whether the interference 
violates a command of the Constitution.” Katz v. United States, 389 U.S. 347, 350 n.5 (1967).

523___  E.2d at____ Such an extension would overturn a long line of Supreme Court decisions
finding no constitutional infraction when an informer or agent secretly records his conversation 
with a suspect. The speaker assumes the risk that the person with whom he is talking may be an 
informer, and while there is a misplaced confidence, there is no fourth amendment violation. /. g , 
Osborn v. United States. 385 U.S. 323 (1966); Hoffa v. United States, 385 U.S. 293 (1966); 
Lopez v. United States, 373 U.S. 427 (1963); On Lee v. United States, 343 U.S. 747, rehearing 
denied. 344 U.S. 848 (1952). See generally Dash, Katz Variation on a Theme by Berger, 17 
Cath. U.L. Rev. 296, 305-07 (1968). Lower courts, however, have divided on the issue. .See cases 
cited in Wallace v. United States,___ E.2d_________ (D.C. Cir. 1969).

i24394 U.S. 244 (1969).
525 Katz was decided Dec. 18, 1967; thus evidence obtained by electronic surveillance before that 

date is not subject to its holding.
5"Md. Ann. Code art. 35, §§ 92-99 (1965).

The court in Wallace also dismissed appellant’s claim that the 
recorded evidence, which had been obtained in Maryland, was 
inadmissible under a Maryland statute prohibiting electronic 
surveillance and wiretapping, even with the consent of one party to the 
conversation, without prior judicial approval.526 Since the offense was 
against the United States and since the investigation by Metropolitan 
Police officers was conducted under the direct supervision of the Office 
of the United States Attorney, the surveillance came within the 
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statute’s exception excluding eavesdropping by a “federal investigating 
agency" from its coverage.527 Appellants further argued that the trial 
judge had committed reversible error by admitting the recordings into 
evidence after some of them had testified and without giving them 
reasonable notice as agreed in the pretrial conference.528 The court also 
dismissed this claim, stating that the decision as to what constituted 
“reasonable notice” under the agreement was one of fairness in 
admitting the evidence and that the trial judge’s decision was not an 
abuse of discretion.529

wtd § 98.
“___  F.2d at____ To protect the informer, the Government had obtained a court order

denying appellants' discovery of the recordings. The Government, however, had stipulated that it 
did not intend to use the recordings at trial, but that if it later decided to do so, it would give 
appellants reasonable notice. Id. at____

“By construing “reasonable notice” to mean “fairness,” the court was able to justify the 
trial judge's admission of the recordings into evidence, since he limited their use to rebuttal of 
matters raised at trial.

“Fed. R Crim P. 52(b).
“'Fed. R Crim. P. 51; see C. McCormick. Evidence § 52 (1954); I J. Wigmore, 

Evidence § 18 (3d ed. 1940).
“405 F 2d 358 (D.C. Cir. 1968) (Burger J.; Wright & Robinson, JJ.).

at____ If the purpose of the timeliness requirement is to discourage counsel from
gambling on the possibility of a favorable answer to opposing counsel’s improper question, then 
the decision is sound. See C. McCormick, Evidence § 52 (1954). If as the Supreme Court has 
suggested, however, the object is to insure that the trial court has an opportunity to take 
appropriate preventive or corrective action, then the holding is more difficult to understand. See 
Voorhees v. Jackson. 35 U.S. (9 Pet.) 449 (1836). Since the jury in Salzman either forgot or did 
not hear the contested testimony when originally offered at trial, as far as it was concerned, the 
submission during deliberation was the first time the evidence was heard.

“Fed R Crim P. 30; .see 8 J. Moore, Federal Practice I 30.04 (2ded. 1965).
“'Mtile Fed. R Crim. P. 30 (objection to erroneous instruction must be given before jury 

retires) may seem inconsistent with Fed. R. Crim. P 52(b) (notice of plain error on appeal), it 
has been held that rule 30 does not preempt rule 52(b) when allowing an erroneous instruction to 
stand would result in a miscarriage of justice. Herzog v. United States, 235 F.2d 664 (9th Cir.), 
cen denied. 352 U.S. 844 (1956). See also 8 J. Moore, Federal Practice | 52.03 (2d ed. 
1965).

“405 F.2d 1368 (D.C. Cir. 1968) (Bazelon, C.J.; Fahy & Wright, JJ.).

\ecessity oj Objection. Unless there is “plain error,”530 failure
to object to an offer of evidence and to assign the grounds for the 
objection at the time the offer is made precludes consideration of any 
complaint on appeal.53’ Considering the timeliness of an objection, the 
court in Salzman v. United States532 held that a hearsay objection to a 
portion of the trial transcript submitted to the jury during deliberation 
should have been made during the trial when the testimony was given 
and thus came too late for appellate review.533

A party generally may not assign error to an instruction when no 
objection has been made at trial;534 as in other situations, however, 
“plain error" may be noticed.535 * This term, in Green v. United States™ 
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the court reversed a first degree murder conviction in which the 
instructions on the element of malice contained two errors, neither of 
which was objected to at trial.537 Noting that in capital punishment 
cases special care by the judiciary, independent of counsel, is the 
traditional standard of review,53» the court declined to construe two 
earlier cases as laying down a binding rule that an erroneous 
instruction may never be noticed on appeal.539 * *

537 For a substantive discussion of these errors, see notes 662-667 iw/ra and accompanying text.
’“See, e.g.. Weakley v. United States, 91 U.S. App. D.C. 8, 198 F.2d 940 (1952).
“’Howard v. United States, 128 U.S. App. D.C. 336, 389 F.2d 287 (1968); Belton v. United 

States, 127 U.S. App. D.C. 201, 382 F.2d 150 (1967). Although the instructions in both Howard 
and Belton were erroneous, the court applied the letter of rule 30 and declined to reverse. In Green. 
the court distinguished Howard and Belton on the ground that the instructions in those cases 
contained only one error, whereas there were two errors in the Green instructions. 405 F.2d at 
1369-70.

“»128 U.S. App. D.C. 354, 389 F.2d 305 (1967), noted in Circuit Note: 1967-1968 Term 373.
“'390 U.S. 377 (1968).
“Ml6 F.2d 776 (D.C. Cir. 1969) (Robinson, J.; Bazelon, C J. & McGowan, J.).
itíld. at 779.
»“The court noted, however, that since appellants in both Simmons and Bailey benefited by 

the respective rulings, the doctrine “clearly does not possess the characteristics of *pure 
prospectivity.’” Id. at 781.

»“416 F.2d 791 (D.C. Cir. 1969) (Leventhal, J.; Danaher, J., concurring in part, dissenting 
in part; Wright, J., dissenting).

»“378 U.S. 52 (1964). Appellant had been held in contempt for his refusal to answer questions 
before a state investigating commission. Despite a state statutory grant of immunity, the appellant 
refused to answer because his testimony might incriminate him under federal law, to which the 
immunity grant did not extend. The Supreme Court vacated the contempt judgment, holding that 
a state witness may not be compelled to give testimony that may be incriminating under federal 
law, unless the compelled testimony and its fruits cannot be used by federal officials in connection

Self-incrimination. Following the rationale of the court of
appeals in Bailey v. United States5*" that a defendant cannot 
constitutionally be compelled to surrender his fifth amendment rights 
in order to preserve his fourth amendment exclusion claim, the 
Supreme Court held in Simmons v. United States5" that if an objection 
is made, a defendant’s testimony in support of a motion to suppress 
cannot be used against him at trial on the issue of guilt. As in Bailey. 
defendant in Pendergrast v. United States5*2 did. not testify at a 
suppression hearing because the judge had ruled that his testimony 
could be used against him at trial. Since the erroneous ruling was found 
harmless,543 the court did not have to decide whether the Simmons- 
Bailey doctrine, enunciated subsequent to the hearing in Pendergrast. 
should be applied retroactively.544

In Ellis v. United States,5*5 the trial judge had compelled a nonparty 
witness to testify over a validly asserted claim of privilege because he 
thought that Murphy v. Waterfront Comm' n5*5 would preclude 
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subsequent use of the compelled testimony or its fruits against the 
witness. Although the court acknowledged that the witness would be 
so protected,* * 547 it did not agree that such protection implies a power 
in a judge to order a witness to testify over his privilege or that Murphy 
gives trial judges carte blanche to make nonstatutory grants of 
immunity. The court concluded that since Congress statutorily had 
restricted the power to grant immunity to a limited group of federal 
officials and to certain specified situations,548 the judiciary is precluded 
from granting immunity.549 Because appellants themselves were not 
compelled to testify, their fifth amendment rights were not affected by 
the judicial grant of immunity. Nevertheless, the court granted them 
standing to challenge their convictions on the ground that “the trial 
judge went outside his judicial province to grant immunity to a 
witness."550 The court, however, affirmed appellants’ convictions, 
reasoning that the challenged testimony was not in fact privileged 
because the witness already had waived his fifth amendment rights 
when he voluntarily and with knowledge of his privilege testified before 
the grand jury.551 The court thus eschewed the prevailing rule that 
waiver of the fifth amendment privilege at one proceeding does not 
carry over to another,552 favoring a case by case determination of 
whether a witness is exposed to a “real danger" of legal harm.553 The 
court warned, however, that its holding assumes that the witness has 
the advice of counsel, that there is neither new material nor new 
conditions that might lead to further incrimination, and that the 
witness is not interrogated as to new matters of substance.554

*nh a criminal prosecution against him. To implement its ruling, the Court prohibited the federal 
government from using such compelled testimony or its fruits. Id. at____

“While the matter is not free from doubt, the thrust of Murphy and other recent Supreme 
Court decisions serves to protect the witness."___  F.2d at____ Later in the opinion and in a
different context, the court identified the “other recent Supreme Court decisions.” See id. at____,

• nv Garrity v. New Jersey, 385 U.S. 493 (1967); Lawn v. United States, 355 U.S. 339 (1958); 
Via ms v. Maryland, 347 U.S. 179 (1954).

"See 18 U.S.C. § 3486 (Supp. IV, 1969).
”___ f 2d at _____ ; cf Ullman v. United States, 350 U.S. 422 (1956) (federal immunity

statute does not require court participation in decision whether or not to grant immunity); Earl 
» I nited Stales. 124 U.S. App. D.C. 77, 361 F.2d 531 (1966), cert. denied. 388 U.S. 921 (1967) 
•judiciary may not compel executive to grant immunity).

**___  I 2d at____ Appellants, however, lacked standing to challenge violation of the
witness’ fifth amendment rights. See Long v. United States. 124 U.S. App. D.C. 14, 360 F.2d 
829. Bowman v. United States, 350 F.2d 913 (9th Cir. 1965), cert, denied. 383 U.S. 950 (1966).

1,1----- F.2d at ----- ; see C. McCormick. Evidence § 130, at 274 (1954). Contra. 8 J.
Wigmore. Evidence § 2276, at 470 (3d ed. 1940).

™See L nited States v. Miranti, 253 F.2d 135 (2d Cir. 1958); In re Neff, 206 F.2d 149 (3d 
Cir 1953); 8 J Wigmore, Evidence § 2276 (3ded. 1940).

“___ F.2d at------- ; see Rogers v. United States, 340 U.S. 367, 374 (1950); C. McCormick,
Evidence § E30, at 284 (1954).

___ F.2d al-------
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Sufficiency. This term the court entertained several appeals
contending that the evidence was insufficient for the case to go to the 
jury.555 In Powell v. United Stales5™ appellant was convicted of the 
unauthorized use of a taxi cab.557 The court rejected his contention that 
the government’s case was insufficient because of a failure to have the 
two secretaries who rented out the cabs testify that they had not 
authorized appellant to operate the vehicle. The secretaries were 
required to file certain rental forms and to rent cabs only to those with 
a hacker’s license on file. The court concluded that it was not necessary 
for the secretaries to testify that they had followed this procedure; the 
jury legitimately could assume that employees are observant of 
restrictions on their authority and obedient to their employer's 
instructions.558

555 Bailey (John) v. United States,____ F.2d____(D.C. Cir. 1969) (prior association, presence
at scene of crime, and flight not sufficient in robbery case); Braswell v. United States,___ F.2d
____ (D.C. Cir. 1969) (insufficient evidence of intent to commit robbery); Earnhardt v. United 
States, ___  F.2d ____ (D.C. Cir. 1969) (per curiam) (possession of major parts sufficient
evidence of larceny of automobile); United States v. Harrison,___  F.2d___ (D.C. Cir. 1969)
(per curiam) (insufficient evidence of felony murder); Thompson v. United States,___ F.2d____
(D.C. Cir. 1968) (prior association and presence at scene of crime sufficient to support robbers 
conviction).

“*____F.2d____ (D.C. Cir. 1969) (Wright, J.; McGowan & Robinson, J J.).
™See D.C. Code Ann. § 22-2204 (1967).
“*___  F.2d at____; cf. Atwood v. Kleberg, 163 F.2d 108 (5th Cir.), cert, denied. 332 U.S

843 (1947) (trustees presumed to discharge their duty fairly and in accordance with their 
commission). See also 9 J. Wigmore, Evidence § 2570 (3d ed. 1940).

“•121 U.S. App. D.C. 151, 348 F.2d 763 (1965).
5MThe Luck rule also has been extended to complaining witnesses. Davis (Gregory ) v. United 

States. 409 F.2d 453 (D.C. Cir. 1969), discussed in notes 582-87 infra and accompanying text.
“'The Luck decision involved a District of Columbia statute which provides that “[a] person 

is not incompetent to testify ... by reason of his having been convicted of crime. The fact of 
conviction may be given in evidence to affect his credibility. . . .” D.C. Code Ann. § 14-305 
(1967) (emphasis added). The court held that use of the word “may” left room for the exercise 
of judicial discretion as to the admissibility of prior conviction evidence. 121 U.S. App. D.C. at 
156, 348 F.2d at 768. Although it has been suggested that the Luck decision was possible because 
of the statute, it is perhaps more realistic to say that the decision was rendered in spite of the 
statute, which operates to limit the extent to which a trial judge may exclude evidence of prior 
convictions.

Several states have similar statutes. See. e.g., N.J. Rev. Stat. § 2A: 81-12 (1952); R.l. Gen. 
Laws Ann. § 9-17-15 (1956). In none of them, however, is the trial judge vested with as broad 
a discretion as he is in the District of Columbia. See, e.g., Pedorella v. Hoffman, 91 R.l. 487, 
165 A.2d 721 (I960). The Second Circuit appears to have reached a result similar to the Luck

The Luck Rule

Under the rule announced in Luck v. United States,559 a trial judge 
has the discretion to limit the nature and number of prior convictions 
which may be introduced into evidence to impeach the credibility of a 
defendant560 who testifies in his own behalf.561 The purpose of the rule 
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is twofold: to avoid discouraging a defendant from testifying because 
of an apprehension that prejudice will result from the introduction of 
prior convictions, and to prevent undue prejudice to the defendant when 
the probative value of evidence of prior convictions may be minimal.562

decision without reference to statutory authority. See United States v. Palumbo, 401 F.2d 270 
2d Cir discussed in notes 589-91 infra and accompanying text.

The prevailing view in a majority of the federal circuits is that prior convictions for felonies 
and for misdemeanors involving moral turpitude or false pretenses are freely admissible for the 
r-rpose of impeachment. See, e.g., Burg v. United States. 406 F.2d 235 (9th Cir. 1969); United 
Slates \ Remco, 388 F.2d 783 (3d Cir. 1968); Hampton v. Hauck, 383 F.2d 389 (5th Cir. 1967) 
per curiam); United States v. Griffin, 378 F.2d 445 (6th Cir. 1967) (per curiam).

“-’Luck v. United States, 121 U.S. App. D.C. 151, 156, 348 F.2d 763’, 768 (1965); accord, 
Gordon v. United States, 127 U.S. App. D.C. 343, 346, 383 F.2d 936, 939 (1967), ewz. denied, 
390 U.S. 1029 (1968).

“*“A ‘rule of thumb' thus should be that convictions which rest on dishonest conduct relate 
credibility whereas those of violent or assaultive crimes generally do not.” Gordon v. United 

States, 127 U.S. App. D.C. 343, 347, 383 F.2d 936, 940 (1967), cert, denied, 390 U.S. 1029 
1968); see. eg., Jones (Lawrence) v. United States, 402 F.2d 639 (D.C. Cir. 1968) (admission of 

prior assault conviction held reversible error).
“‘‘Even [a prior conviction] involving fraud or stealing, for example, if it occurred long before 

and has been followed by a legally blameless life, should generally be excluded on the ground of 
remoteness.” Gordon v. United States, 127 U.S. App. D.C. 343, 347, 383 F.2d 936, 940 (1967), 
cert denied, 390 U.S. 1029 (1968); see Luck v. United States, 121 U.S. App. D.C. 151, 157, 
348 F.2d 763,769 (1965).

“‘Prior convictions for the same offense for which defendant is on trial are most susceptible 
’ being taken by the jury as evidence of guilt, rather than as bearing only on credibility. It has 
T«n suggested, therefore, that they be admitted “sparingly” and that “impeachment by way of 
a similar crime (be limited] to a single conviction and then only when the circumstances indicate 
trong reasons for disclosure and where the conviction directly relates to veracity.” Gordon v. 

L ruled States, 127 U.S. App. D.C. 343, 347, 383 F.2d 936, 940 (1967), cert, denied. 390 U.S. 
1029 (1968) Sft also Brown v. United States, 125 U.S. App. D.C. 220, 223, 370 F.2d 242, 245 
(1966).

“•Luck v. United States, 121 U.S. App. D.C. 151, 157, 348 F.2d 763, 769 (1965). In Payne 
• L'nited Stales, the court approved admitting two of seven convictions, which “provided some 
impeachment but did not unloose a barrage of convictions that would have condemned defendant 
out of hand as an irremediably hardened criminal.” 129 U.S. App. D.C. 215, 216, 392 F.2d 820, 
821 (1968).

M,Luck v. United States, 121 U.S. App. D.C. 151, 157, 348 F.2d 763, 769 (1965). The 
defendant's testimony may be particularly important when the government’s case is inconclusive 
Jnd limited chiefly to complainant’s testimony or when the defendant wishes to assert an

In deciding upon the admissibility of prior convictions, the trial 
judge is required to determine the probability of prejudice by 
considering several factors: the relevance of the particular prior crimes 
to defendant’s veracity,563 the remoteness of the conviction and the age 
of defendant at the time of the prior offense,564 the similarity of the 
prior conviction to the present charge,565 the length of defendant’s 
criminal record,566 and, “above all, the extent to which it is more 
important to the search for truth in a particular case for the jury to 
hear the defendant’s story than to know of a prior conviction.”567
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The Luck Motion. In order to argue on appeal that the
admission of prior convictions into evidence was an abuse of the trial 
judge’s discretion, it generally has been held that a “meaningful 
invocation" of the Luck rule must have been made at trial, in 
conjunction with an enunciation of specific reasons for excluding the 
prior convictions.568 The latter requirement was emphasized this term 
in Jones (Roy) v. United States.569 In Jones, the trial judge admitted 
evidence of a prior larceny conviction at defendant’s trial for 
unauthorized use of an automobile. Because defendant did not specify 
that the prior conviction was similar to the charge for which he was 
on trial, and thus possibly prejudicial to its fair determination, the 
court declined to consider the question on appeal.570 Although there 
have been indications in dicta and in dissenting opinions that sua 
sponte consideration of Luck criteria by the trial judge might be 
appropriate when the defendant has failed to make the proper motion 
for exclusion,571 this viewpoint has yet to gain majority support.572 * *

affirmative defense. See Barber v. United States, 129 U.S. App. D.C. 193, 392 F.2d 517 (1968); 
Brown v. United States, 125 U.S. App. D.C. 220, 370 F.2d 242 (1966). See generally C 
McCormick. Evidence § 43 (1954); 3 J. Wigmore, Evidence §§ 980-87 (3d ed. 1940).

iM“Luck . . . contemplated that it was for the defendant to present . . . sufficient reasons 
for withholding past convictions ... in the face of a statute which makes such convictions 
admissible.” Gordon v. United States, 127 U.S. App. D.C. 343, 383 F.2d 936 (1967), cert, denied, 
390 U.S. 1029 (1968). See also Hood v. United States, 125 U.S. App. D.C. 16, 365 F.2d 949 
(1966).

**•404 F.2d 212 (D.C. Cir. 1968) (Danaher, J.; Leventhal, J.; Wright, J., concurring).
ilold. at 216.

e.g., Suggs v. United States, 129 U.S. App. D.C. 133, 138, 391 F.2d 971, 976 (1968) 
(failure of trial judge to sua sponte consider Luck problem not a frivolous issue for appeal); Lewis 
v. United States States, 127 U.S. App. D.C. 115, 381 F.2d 894 (1967) (dictum). See also Stevens 
v. United States, 125 U.S. App. D.C. 239, 241, 370 F.2d 485, 487 (1966) (dissenting opinion).

572SiT. e.g., Evans v. United States, 130 U.S. App. D.C. 114, 118, 397 F.2d 675, 679 (1968), 
cert, denied, 394 U.S. 907 (1969).

*73402 F.2d 639 (D.C. Cir. 1968) (Wright, J.; Bazelon, C.J. & Fahy, J.).
i7,406 F.2d 667 (D.C. Cir. 1968) (per curiam) (Burger, Wright & Tamm, JJ.), cert, denied, 

394 U.S. 963 (1969).
575/¿. at 668.
*7‘402 F.2d at 643.

On-the-Record Hearing. The court strongly implied in Jones
(Lawrence) v. United States515 and later stated in Smith (Raymond] v. 
United States51* that “all treatment and consideration of the Luck . . . 
issue must be on the record.”575 The assignment of responsibility for 
insuring such a hearing, however, is unclear. In Jones the court reversed 
because of the inadmissibility of the particular prior conviction, but 
observed that once the Luck issue is raised by the defendant, ‘there is 
a duty upon the judge ... to inform himself on the relevant 
considerations.”576 The court then noted without comment that the trial 
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judge had not made the “on-the-record" inquiry contemplated by 
Luck. In Smith, the defendant had not requested an on-the-record 
hearing, and the court indicated that failure to conduct one may raise 
questions as to the “meaningful" invocation of the Luck rule.577 *

'~406 F 2d at 667-68.
‘408 F.2d 1269 (D.C. Cir. 1969) (McGowan, J.; Bazelon, C.J. & Robinson, J.). Defendant 
charged with robbery and sought to exclude prior convictions for assault and robbery. In 

rdcr to assist the trial judge in evaluating the Luck issue, he offered to testify out of the presence 
■ the jury The trial judge, however, refused to hear defendant’s testimony, excluded the assault 

conviction as unrelated to veracity, and ruled the single robbery conviction admissible under the 
rule suggested in Gordon v. United Slates that only one prior conviction for a similar crime be 
admitted. Id at 1271. Consequently, defendant did not testify and appealed his conviction urging 
abuse of discretion in the Luck determination.

"•/</. at 1272.
•/J at 1274 app.; see Jones (Lawrence) v. United States, 402 F.2d 639 (D.C. Cir. 1968) (prior 

assault conviction not relevant to veracity); Barber v. United States, 129 U.S. App. D.C. 193, 
•92 1 2d 517 (1968) (judge apparently unacquainted with Luck rule); Brown v. United States, 
25 I S \pp. D.C. 220, 370 F.2d 242 (1966) (judge did not base Luck ruling on individualized 

considerations); Pinkney v. United States, 124 U.S. App. D.C. 209, 363 F.2d 696 (1966). The 
Pinkm . court reasoned that because vagrancy, disorderly conduct, and soliciting prostitution are 
not “crimes” requiring jury trial under the Constitution, they should not be “crimes” admissible 
' »r impeachment under § 14-305. Pinkney v. United States, supra at 212, 363 F.2d at 699.

The trial court’s discretion sometimes may be respected to a fault. In Laughlin v. United 
States. the court found no abuse in admitting a 24-year-old abortion conviction, although 
defendant, because of a misunderstanding, had pleaded nolo contendere and although he 
subsequently had been pardoned. 128 U.S. App. D.C. 27, 385 F.2d 287 (1967), cert, denied, 390 
U.S. 1003 (1968).

“'408 F.2d at 1272.
u;4O9 F.2d 453 (D.C. Cir. 1969) (Leventhal, J.; Robinson & Tamm, JJ.).
Mld at 457 The Second Circuit, the only jurisdiction with a judicially formulated rule similar 

to Luck, has not had occasion to determine its applicability to a complainant. Of the two state

Scope of Court’s Discretion. The difficulty in obtaining
reversal based on the trial court’s abuse of discretion in allowing 
evidence of prior crimes was highlighted this term in Weaver v. United 
States.™ “An appellate claim of abuse by a trial judge in an area 
uhere his first hand impressions are important has always—and 
rationally so—been an uphill road to travel.”579 In an appendix to 
the Weaver opinion, the court summarized all reported post-TwcA: 
appellate cases involving impeachment based on evidence of prior 
crimes. The court then observed that only four convictions had been 
reversed for admission of such evidence.580 Trial judges were cautioned, 
however, that “(ajppellate restraint . . . should ... be matched by an 
intent on the part of the trial judge . . to approach carefully and 
objectively each Luck determination.581
Application of Luck to Complainant. The court in Davis
Gregory} v. United States,™2 considered for the first time the 

applicability of the Luck rule to a complainant.583 At trial, defendant 
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was allowed to show that complainant previously had been convicted 
of attempted robbery, burglary, and auto theft; however, prior 
convictions for assault and rape were excluded. On appeal, the court 
observed that prior conviction impeachment of all witnesses is governed 
by the same statute to which Luck addressed itself584 and that the 
discretion vested in the trial court by Luck likewise should be 
applicable to all witnesses.

statutes that provide for extensive prior conviction exclusion, only Kansas’ would seem to apply 
to complaining witnesses. Compare Kan. Stat. Ann. § 60-421 (1964), with Pa. Stat. tit. 
19. § 711 (1936).

wlSee D C. Code Ann § 14-305 (1967); note 561 supra.
W3409 F.2d at 456.
”*ld. at 457.
5X7Disclosure of a defendant’s prior crimes can lead to a conviction, and the defendant can 

legally refuse to testify. Other witnesses, however, cannot so refuse, and disclosure of their prior 
convictions cannot result in further incarceration.

““The rule, however, has received much favorable comment. See. e.g., Note, Constitutional

Although the exclusions in the instant case were upheld, the court 
acknowledged that different considerations for different classes of 
witnesses bear on prior conviction admissibility and that differing 
rulings of admissibility for particular prior convictions properly might 
occur. The court reasoned that while exposure of a defendant's criminal 
record might lead the jury to convict a “bad man,” the exposure of a 
complainant’s record could have the opposite effect of leading a jury 
to “acquit a man plainly guilty . . . because of their distaste for the 
victim.’’ In addition, such unjustified acquittals could contribute to a 
reluctance by residents of the inner city, where many have criminal 
records, to report crime.585 The court also noted that despite its 
subpoena power, the Government is already beset with difficulties 
convincing witnesses to testify, and the possible public airing of their 
criminal records would compound these difficulties.586 While the statute 
controlling impeachment by evidence of prior convictions appears on 
its face applicable to all classes of witnesses, the fear of impeachment 
and consequent hesitation to testify is not as serious a problem with 
witnesses who are not defendants.587 Prior crimes that are clearly 
unrelated to veracity would appear appropriate for exclusion as against 
any witness. When, however, the relationship of the crime to veracity 
is only marginal, the severe consequences of possible prejudice to the 
defendant should render it inadmissible against him, but not against 
other classes of witnesses.
The Future of the Luck Rule and Section 14-305. The Luck
Rule was novel law at the time it was formulated and except in the 
District of Columbia, remains largely so today.588 Two recent decisions,
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however, may signal at least an awareness in other jurisdictions of the 
problems Luck sought to solve. In United States v. Palumbo?™ the 
Second Circuit pointed out that notwithstanding a possibly implicit 
assumption that federal judges have only limited discretion to exclude 
evidence of prior criminal activity, such an assumption cannot be 
supported specifically by any prior decisions.590 The court then held 
that a trial judge may exclude such evidence if its relevance to 
credibility is outweighed by the chance of unfair prejudice, taking into 
account considerations similar to those applied in Luck 
determinations.591 The Ninth Circuit, in Burg v. United States?92 
specifically considered adopting the Luck rule, but failed to do so. One 
judge, speaking for the court, adhered to the “traditional rule,”593 while 
in concurrence, a second urged developing discretionary guidelines 
similar to those established by Luck. Both, however, found the 
particular prior convictions admissible under their respective tests;594 
the third judge on the panel, in a separate opinion, considered the issue 
moot and declined to examine the desirability of adopting Luck.™

Although other jurisdictions still permit relatively unrestricted 
impeachment by prior conviction, the constitutionality of applying 
section 14-305,596 which allows impeachment by prior convictions, to a 
defendant has been subject to sporadic challenges in the D.C. Circuit;597 
it again was challenged this term in Weaver v. United States.™ Since

pT ihlenis Inherent in the Admissibility of Prior Record Conviction Evidence for the Purpose of 
I peaching the Credibility of the Defendant Witness, 37 U. Cin. L. Rev. 168 (1968); Note, 
I peaching the Accused by His Prior Crimes—A New Approach to an Old Problent, 19 Hast. 
L J 919 (1968).

•401 I 2d 270 (2d Cir. 1968), cert, denied, 394 U.S. 947 (1969). Defendant, who was on trial 
for counterfeiting, declined to testify after the trial judge ruled that prior convictions would be 
admissible for impeachment. On appeal, defendant urged that the trial court must exercise 
discretion in admitting prior conviction evidence and that in his case the trial judge had failed to 
do so. Id. at 272.

*/</. at 273.
**ld.; see text accompanying notes 559-67 supra.
^406 F.2d 235 (9th Cir. 1969).

PJrior conviction of a felony is ... as a matter of course admissible in evidence to 
impeach the credibility of a defendant.” Id. at 237.

’'The member of the panel in sympathy with Luck pointed out that the trial court had 
considered carefully the request to exclude the prior conviction and had imposed “certain 
restrictions” on the extent of reference to the conviction. He therefore found a proper exercise of 
discretion even under a Luck type rule. Id.

'*Hd Subsequently, a different panel again declined to adopt Luck. Shorter v. United States, 
___ I- 2d____ (9th Cir. 1969).

“•D-C. Code Ann. § 14-305 (1967); see note 561 supra.
'See. eg, Robinson v. United States, No. 21,947 (D.C. Cir., Nov. 7, 1968); Trimble v. 

United States. 125 U.S. App. D.C. 173, 369 F.2d 950 (1966).
*408 F.2d 1269 (D.C. Cir. 1969) (McGowan, J.; Bazelon, C.J. & Robinson, J.).
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disposition of the case was possible on other grounds, the court 
declined to consider the constitutional issue; it did note, however, that 
in view of the recent Supreme Court decision in Bruton v. United 
States,599 “the constitutional status of the statute has perhaps been 
beclouded.’'600 In Bruton, the Supreme Court reversed a conviction 
obtained at a joint trial in which a codefendant’s confession, which 
implicated appellant, had been admitted into evidence. Although the 
jury had been instructed to disregard the confession when considering 
appellant’s guilt, the Court held that in some contexts limiting 
instructions are insufficient to cure the potential harm caused a 
defendant by prejudicial evidence.601

'”“391 U.S. 123 (1968).
*°°408 F.2d at 1273.
Ml391 U.S. at 135.
M2Evidence of prior convictions has long been held inadmissible on the issue of guilt. Boyd v. 

United States, 142 U.S. 450 (1892); United States v. Fawcett, I 15 F.2d 764 (1940); see I J. 
Wigmore. Evidence § 194 (3ded. 1940).

M3H Kalven & H. Zeisel, The American Jury 159-60 n.17 (1966).
w<Recent convictions for perjury or for crimes involving false pretenses appear quite relevant 

to the defendant’s truth-telling propensities. See Gordon v. United States, 127 U.S. App. D.C. 
343, 347, 383 F.2d 936, 940 (1967); Brown v. United States, 125 U.S. App. D.C. 220, 223, 370 
F.2d 242, 245 (1966).

MiWeaver v. United States, 408 F.2d 1269, 1273 n.6 (D.C. Cir. 1969).

With regard to section 14-305, the question arises whether the 
prejudicial effects of impeachment by prior conviction are such that 
limiting instructions will not be able to cure the harm.602 A recent 
statistical study has shown that juries considering evidence of prior 
convictions probably do not make the required distinction between the 
issues of guilt and credibility;603 it is arguable, therefore, that 
impeachment of a defendant by evidence of prior convictions may be 
unconstitutional under the Bruton rationale.

Nevertheless, some types of prior criminal activity are clearly 
probative of credibility,604 and if the possibility of prejudice is minimal, 
their admission for purposes of impeachment assists rather than 
hinders the search for truth. Consequently, declaring impeachment by 
evidence of prior convictions per se unconstitutional ultimately may be 
damaging to the administration of criminal justice. As the court 
observed in Weaver, the competing interests involved may be better 
resolved by legislative action than by total repudiation of section 14- 
305 on constitutional grounds.605 Although stopping somewhat short of 
total admissibility, the Model Code of Evidence and the Uniform Rules 
of Evidence, both of which were discussed in the Luck opinion, include 
provisions which go beyond the Luck rule in protecting a testifying 



1969] Circuit Note: Criminal 175

defendant from prejudice.606 In the 16 years following their publication, 
however, only one state has enacted either into law;607 it would appear, 
therefore, that any modification of the present rules of prior conviction 
admissibility must come from the courts, most probably by an 
expansion of Luck or similar criteria.

•* *“lf the witness be the accused in a criminal proceeding, no evidence of his conviction of a 
crime shall be admissible for the sole purpose of impairing his credibility, unless he first introduced 
evidence solely for the purpose of supporting his credibility.” Uniform Rule of Evidence 21. “If 
the accused who testifies at the trial introduces no evidence for the sole purpose of supporting his 
credibility. no evidence concerning his commission or conviction of crime shall, for the sole purpose 
of impairing his credibility, be elicited on his cross examination or be otherwise introduced against 
him. . Model Code of Evidence rule 106(1942).

* Kan Stat. Ann. § 60-421 (1964) (adopting verbatim Uniform Rule of Evidence 21). 
The Virgin Islands also has adopted Uniform Rule of Evidence 21. V.l. Code Ann. tit.

§ 835 (1967). Pennsylvania provides that prior conviction evidence is inadmissible against an 
accused unless he first introduces evidence of his own good character. Pa. Stat. tit. 19, § 711 
(1936).

‘•‘407 F.2d 1199 (D.C. Cir.) (Leventhal, J.; Burger, J.; Fahy, J., dissenting), aff’d on 
rehearing. 407 F.2d 1221 (D.C. Cir. 1968) (en banc) (Fahy, J., Bazelon, C.J. & Wright, J., 
dissenting).

‘•’The first degree murder count was felony murder.
‘••120 U.S. App. D.C. 123, 344 F.2d 508 (1964).
*"/</. at 131, 344 I .2d at 516.
' 407 F 2d at 1222. Double jeopardy considerations originate from a disputed reading of 

\aple The Fuller majority believed “the clear implication” of Naples was that if the defendant 
is found guilty of first degree murder, the jury must automatically return a verdict of not guilty 
of second degree murder. Id. at 1222 & n.7. Such action would preclude retrial for second degree 
murder because to try a defendant for an offense for which he has already been acquitted 
constitutes double jeopardy. See United States v. Ewell. 383 U.S. 116 (1966); Green v. United 
States. 355 U.S. 184 (1957); Kepner v. United States, 195 U.S. 100 (1904); United States v. Ball, 
163 I S 662 (1896); Mayers & Yarbrough, Bis Vexari: New Trials & Successive Prosecutions, 
74 Harv L Rev. 1 (1966); Comment, Twice in Jeopardy, 75 Yale L.J. 262 (1962). The Fuller 
majority remarked that mandatory acquittal on the second count was read into Naples by Judge 

Jury Instructions

alternative Counts and Lesser Included Offenses. The court
this term, in Fuller v. United States,™ held that a defendant could be 
charged and convicted on counts of both first and second degree 
murder for a single homicide.609 It thus reversed its decision in Naples 
v United States,610 in which it found error in the trial judge’s refusal 
to instruct the jury that when a defendant is separately charged, he may 
not be convicted of both offenses.611 The Fuller court emphasized the 
need to preclude the potential double jeopardy problems rooted in the 
theory, which it interpreted Naples to espouse, that a defendant 
convicted of one degree of murder automatically is acquitted of other 
murder offenses.612 Furthermore, retrials would be avoided, since an 
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appellate court could uphold a conviction on one count while striking 
down an erroneous conviction on another.613 Under the Fuller rule, 
however, a defendant can avoid conviction on such separate counts by 
requesting that the offenses be combined into a single count and that 
the court give a lesser included offense instruction.614

Bastian's dissent and that his view was not disputed by the Naples majority. See Naples v. United 
States, 120 U.S. App. D.C. 123, 137, 344 F.2d 508, 522 (1964). Additionally, the court pointed 
out that a subsequently drafted model instruction on the subject was consistent with Judge 
Bastian’s reading of Naples. 407 F.2d at 1222 & n.7; see D.C.B. Ass’n, Junior B. Section, 
Criminal Jury Instructions § 87 (1966).

The Fuller dissent disputed this interpretation of Naples, reasoning that the silence of the 
Naples majority is not conclusive of its intent and that Naples does riot go beyond the proposition 
that when charged separately, it is error to permit a guilty verdict on both first and second degree 
counts. 407 F.2d at 1234.

«’“It makes sense in terms of the strong policies favoring prosecutorial joinder of all possible 
theories of the crime in one trial in the absence of prejudice and the principle of sound judicial 
administration that retrials are to be avoided wherever possible.” 406 F.2d at 1231.

*uSince the Government has an option to submit second degree murder as either a second 
count or lesser included offense, the court concluded that it would be reasonable for the defendant 
to have a similar option. 407 F.2d at 1230. Furthermore, the court noted that requiring the jury 
to render a verdict on two homicide counts would satisfy defendant’s desire to "get the matter 
decided once and for all, a desire that may possibly have dimension as a constitutional right to 
resist the discharge of the jury until it has determined guilt of all offenses possible under the 
indictment.” Id. at 1231. The court failed, however, to completely balance defendant’s options 
with those of the Government, since a defendant apparently may not request that an offense be 
made a separate count when the Government intends to submit the charge as a lesser included 
offense.

•l5/z/. at 1222 & n.4; see D C. Code Ann. §§ 22-2401,-2403 (1967).
"'Compare D.C. Code Ann. § 22-2403: “Whoever with malice aforethought, except as 

provided in [section] 22-2401 . . . kills another, is guilty of murder in the second degree,” u/7/i 
id. § 24-2401: “Whoever, being of sound mind and discretion, kills another purposely, either of 
deliberate and premediated malice ... or in perpetrating or attempting to perpetrate any . . . 
[felony] ... is guilty of murder in the first degree.”

“’The Naples court gave a literal reading to the statutory language that defines second degree 
murder as killing with malice, except as provided in the first degree murder sections. It stated 
that this language made it clear that one act could not be both crimes. 120 U.S. App. D.C. al 
132, 344 F.2d at 517; cf. Milanovich v. United States, 365 U.S. 551 (1961) (inconsistent offenses 
of larceny and receiving stolen property). The court also noted that offenses may be inconsistent 
because of statutory provisions. For example, it is improper to convict a defendant of both carnal 
knowledge and taking indecent liberties with a female minor. See D.C. Code Ann. § 22-3501 (d) 
(1967) (Miller Act). See generally Dozier v. United Slates, 127 U.S. App. D.C. 266, 382 F.2d 
482 (1967); Whittaker v. United States, 108 U.S. App. D.C. 268, 281 F.2d 631 (I960); Younger 
v. United States, 105 U.S. App. D.C. 51, 263 I 2d 735, cert, denied, 360 U.S. 905 (1959); 
Thompson v. United States, 97 U.S. App. D.C. I 16, 228 I .2d 463 (1955).

The court based its decision on a construction of the District of 
Columbia statute615 defining second degree murder as the killing of 
another with malice aforethought, except for such killings as listed in 
the first degree murder provision.616 The reasoning in Naples that 
convictions of both first and second degree murder must be erroneous 
because as a matter of law the offenses are inconsistent with each 
other617 was rejected as logically and historically unsound.616 Instead, 
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lhe court concluded that the purpose of the “except" clause is not to 
preclude those guilty of first degree murder from being guilty of second 
degree murder also, but merely to permit the imposition of more severe 
punishment for particularly heinous killings.619

‘“407 1.2d at 1225-28. The Naples court had reasoned that to permit a conviction of both 
first and second degree murder would be “contrary to the intent of the nineteenth century legal 
reforms uhich displaced undifferentiated common law murder." 120 U.S. App. D.C. at 132, 344 
F.2d at 517.

‘“407 F.2d at 1226.
«/</. at 1228.
“'Id.; see. eg., People v. Cabaltero, 31 Cal. App. 2d 52, 82 P.2d 364 (1939); People v. 

Lascomb. 292 N.Y. 390, 55 N.E.2d 469 (1944).
“407 F.2d at 1229 & n.35.
*ald at 1229; see Sansone v. United States, 380 U.S. 343, 352-53 (1965). Eor example, a 

charge of second degree murder as a lesser included offense of felony murder would be proper 
when “there is proof from which the jury might reasonably find that the defendant did not 
commit one of the enumerated felonies but was guilty of an intentional killing on impulse . . . .” 
409 F.2d at 1229.

u*----- I 2d____ (D.C. Cir. 1969) (per curiam) (Fahy. Wright, & Robinson, JJ.).
‘•The jury found defendant guilty of felony murder, but did not render a verdict on second 

degree murder. Since lhe trial occurred before the decision in Fuller, this was the correct charge 
under the then prevailing doctrine of Naples. Id. at------

The court also resolved the question of whether second degree 
murder, with its requirement of malice, can be a lesser included offense 
of first degree felony murder. Although premeditated first degree 
murder necessitates a showing of malice, felony murder has no such 
requirement. Thus, since proof of felony murder would not seem to 
include proof of all elements of second degree murder, the latter could 
not be a lesser included offense, which by definition must “necessarily 
[be] established by proof of the greater offense . . . .”620 At common 
la* *.  however, malice was imputed by the evil state of mind accompany- 
:ng lhe intent to commit a felony.621 Although the court suggested that 
this theory might still be in effect in the District of Columbia, it also 
found ample precedent permitting an instruction that second degree 
murder can be a lesser included offense of felony murder.622 Neverthe
less. recognizing that such an instruction would not be appropriate in all 
situations, the court admonished that it be used only when “on the 
facts of the case the jury may consistently find the defendant both 
innocent of felony-murder and guilty of second degree murder.”623

The court indicated in a subsequent decision, however, that it would 
not insist on a formally correct lesser included offense instruction. In 
Fullard v. United States,™ the trial judge charged the jury to consider 
a second degree murder count only if it found the defendant not guilty 
of felony murder, because the two counts were “incompatible.”625 
Rejecting the contention that in light of Fuller, prejudicial error 
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resulted from not permitting the jury to render a verdict on both 
counts, the court found that the effect of the instruction was to submit 
the count of second degree murder to the jury in the form of a lesser 
included offense of first degree felony murder.626

t2tld. at____ The court declared that inasmuch as the jury was told that it could not find
the defendant guilty of both offenses, the instruction was actually “more favorable” to defendant 
than the instruction sanctioned by Fuller. Id. at____

8274 09 F.2d 445 (D.C. Cir. 1969) (per curiam) (Danaher, McGowan & Leventhal. JJ.). 
Defendant had been charged with assault with intent to commit carnal knowledge and taking 
indecent liberties with a minor. Id. at 452.

t2*The court made specific reference to its decision in Fuller. Id. at 452, citing f uller v. United 
States, 407 F.2d 1199, 1227 & n.26 (D.C. Cir. 1968) (en banc).

i2i!d. at 452.
iMNot only was the jury “not required to acquit of taking indecent liberties in order to convict 

of assault with intent to commit carnal knowledge”, it “was specifically prohibited from even 
considering the former if the appellant were to be found guilty of the latter.” Id.

t3lE.g., Scott v. United States, 125 U.S. App. D.C. 138, 369 F.2d 183 (1966); Travers v. 
United States, 118 U.S. App. D.C. 276, 335 F.2d 698 (1964); see 9 J. Wigmore. 
Evidence § 2513 (3d ed. 1940); Circuit Note: 1967-1968 Term 391.

w2416 F.2d 776, 790 app. (D.C. Cir. 1969) (Robinson, J.; Bazelon, C.J. & McGowan, J.). 
“3The distinction between a presumption and an inference is subtle, but not unreal. A 
presumption, sometimes called a presumption of law, is an inference which the law 
directs the jury to draw if it finds a given set of facts; an inference is a conclusion which 
the jury is permitted, but not compelled to draw from the facts.

While addressing the issue of lesser included offenses, the court in 
Allison v. United States627 also was faced with a potential defense of 
double jeopardy.628 At trial, the jury had been instructed that if it found 
defendant guilty of the greater offense, it was not to consider the lesser 
charge; the jury, however, rendered two verdicts, finding defendant 
guilty of the greater offense, but not guilty of the lesser. The court, 
therefore, was forced to consider whether the latter determination 
“created former jeopardy protection and precluded . . . directing the 
entry of judgment on that [the lesser] count.”629 Reasoning that the 
verdict on the lesser offense was gratuitous and based upon the jury's 
mistaken assumption that a verdict of guilty on the first offense 
compelled a finding of not guilty on the second, the court considered 
the latter a nullity and remanded with directions to enter a judgment 
of guilty on the lesser included offense.630

Possession of Recently Stolen Property. An instruction that
permits the jury to infer guilt from defendant’s possession of recently 
stolen property is appropriate if the possession is not otherwise 
explained.631 In proposing a model instruction, the court in Pendergrast 
v. United States™2 recommended the jury be told that if it believes the 
evidence as a whole warrants, it is permitted, but not required, to draw 
an inference633 of guilt from defendant’s unexplained or unsatisfactorily 
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explained possession of recently stolen property.634 The jury, however, 
also must be reminded that the defendant is not required to take the 
stand nor to personally provide such an explanation.635 Moreover, even 
in the absence of a convincing explanation by defendant, the 
Government retains the burden of proving every element of the offense 
beyond a reasonable doubt.636 While the recommended instruction 
provided by the court can not be expected to avoid all contentions of 
error,637 it should serve as a clear and detailed guideline for trial courts.

Bras v. United States, 113 U.S. App. D.C. 136, 140, 306 F.2d 743, 747 (1962), quoted in 
ftndergrast v. United States, 416 F.2d 776, 788 n.72 (D.C. Cir. 1969) (emphasis in original).

“416 F.2d 790. In another case this term, the court rejected appellant’s contention that 
such an instruction was equivalent to telling the jury that it should find the defendant guilty. Blunt 
. Lnited States. 404 F.2d 1283, 1290 (D.C. Cir. 1968), cert, denied. 394 U.S. 909 (1969). The 
Blunt court held that the actual instruction given conveyed sufficiently to the jury that it was 

minted. but not required, to make a finding of guilt.
“416 F.2d at 791, app. The possession of the property may be accounted for satisfactorily 

b\ other evidence. Id. See also Circuit Note: 1967-1968 Term 391.
“416 F.2d 790 & nn.71-76. The court in Pendergrast rejected appellant’s claim that the 

trial judge’s instruction shifted the burden of proof to defendant. Id. at 788.
“in a case decided prior to Pendergrast, Chief Judge Bazelon questioned in dissent the 

rcle vance of the recently stolen property instruction to an affirmative defense asserted to overcome 
a specific element of the offense charged. Suggs v. United States, 407 F.2d 1272, 1276 (D.C. Cir.
969i iper curiam). He argued that the jury might have neglected to consider defendant’s defense 

of drunkenness because of an erroneous assumption that without finding a specific intent to rob, 
an inference of guilt could be drawn from the defendant's possession. The majority, however, was 
satisfied that the instruction was not misleading.

In Pendergrast the court rejected appellant’s contention that because the inference is secondary 
evidence and admissible only when appellant has exclusive knowledge of the relevant facts and 
xcausc there was eye-witness testimony as to defendant’s alleged theft, the instruction should not 
have been given. 416 F.2d at 788; see. e.g., Smith v. United States, 123 U.S. App. D.C. 259, 
260-61, 359 F.2d 243, 24445 (1966); McAbee v. United States, 111 U.S. App. D.C. 74, 76, 294 
1 2d 703, 705 (1961), cert, denied. 368 U.S. 961 (1962); Gilbert v. United States, 94 U.S. App. 
D C. 321, 322-23, 215 F.2d 334, 336 (1954).

“Graves v. United States, 150 U.S. 118, 120-21 (1893); Wynn v. United States, 130 U.S. 
\pp. D C. 60, 64 & n. 19, 397 F.2d 621, 625 & n. 19 (1967); Pennewell v. United States, 122 U.S. 
App D.C. 332, 333, 353 F.2d 870, 871 (1965); Richards v. United States, 107 U.S. App. D.C. 
197, 199. 275 F.2d 655, 657, cert, denied, 363 U.S. 815 (1960); Belleci v. United States, 87 U.S. 
App. D.C. 274, 278-79, 184 F.2d 394, 398-99 (1950).

“Wynn v. United States, 130 U.S. App. D.C. 60, 64 & n.20, 397 F.2d 621, 625 & n.20 (D.C. 
Cir 1967); Pennewell v. United States, 122 U.S. App. D.C. 332, 333, 353 F.2d 870, 871 (1965); 
Richards v. United States, 107 U.S. App. D.C. 197, 200, 275 F.2d 655, 658, cert, denied, 363

S. 815 (I960); McGuire v. United States, 84 U.S. App. D.C. 64, 65-66, 171 F.2d 136, 137-38 
11948). The phrase “elucidate the transaction” requires that the witness be important to the 
party's case, that his testimony be noncumulative, and that such testimony be superior to other 
testimony already given on the matter. Brown v. United States, 414 F.2d 1165, 1166-67 n.2 (D.C. 
Cir 1969) (per curiam); Morton v. United States, 79 U.S. App. D.C. 329, 332 n.l 1, 147 F.2d 28, 
31 n.l I. cert denied. 324 U.S. 875 (1945).

“For the legal effect of a presumption, see note 633 supra.

Missing Witness Rule. If the production of a witness was
peculiarly within the power of a particular party*38 and if the witness’ 
testimony would have “elucidated the transaction,’’639 a presumption640 
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exists that such testimony would have been unfavorable.641 In the 
absence of either element, however, the court has found impropriety 
both in comments by counsel642 and in jury instructions on absent 
witnesses.643

On three occasions this term, the court found that the trial judge 
had failed to make an adequate finding of witness availability. In 
Stewart v. United Stales*** such a failure made it impossible for the 
court to determine if the trial judge erroneously had refused appellant’s 
request to give a missing witness instruction against the Government.615 
As a result, the case was remanded to develop additional information 
from which the court of appeals, which retained jurisdiction, could 
properly determine the witness’ availability and the appropriateness of 
the proposed instruction.646 The trial judge also failed to make an 
adequate finding as to witness availability in Brown v. United States**' 
and Gass v. United States*** Although it was error to permit the jury 
to presume that the testimony would have been unfavorable, the court 
of appeals held the errors harmless and affirmed the convictions.

As the court indicated in Gass, however, if counsel intends to argue

“'Graves v. United States, 150 U.S. 118, 121 (1893); accord, Belleci v. United States, 87 I S 
App. D.C. 274, 184 F.2d 394 (1950); Egan v. United States, 52 App. D.C. 384, 287 F. 958 (1923); 
seel J. Wigmore. Evidence § 285-86 (3d ed. 1940).

"«Wynn v. United States. 130 U.S. App. D.C. 60, 64 & n.2l, 397 F.2d 621, 625 n.21 (1967); 
Pennewell v. United States, 122 U.S. App. D.C. 332, 333, 353 F.2d 870, 871 (1965).

"«Wynn v. United States, 130 U.S. App. D.C. 60, 64 & n.22, 397 F.2d 621, 625 n.22 (1967); 
Belleci v. United States, 87 U.S. App. D.C. 274, 279-81, 184 F.2d 394, 399-401 (1950); McGuire 
v. United States, 84 U.S. App. D.C. 64, 65-66, 171 F.2d 136, 137 (1948); Egan v. United States, 
52 App. D.C. 384, 395-96, 287 F. 958, 969-70 (1923).

"“____F.2d____ (D C. Cir. 1969) (per curiam) (Bastian, Wright & Robinson, JJ).
•«Appellant contended the instruction should have been given because of the government's 

failure to call a witness who had implicated him. Emphasizing the importance of the witness to 
the government's case and the witness’ obvious hostility to him, appellant argued that the witness 
was realistically available only to the Government. The prosecutor contended, however, that he 
had attempted unsuccessfully to subpoena the witness, who therefore should be considered to have 
been physically unavailable, td. at------

"“Noting each counsel's failure to consider the problem of the witness' availability and the 
court's prior decisions emphasizing the importance of the missing witness' “relationship" to the 
parties, the court encouraged supplemental briefs after the hearing on remand. Id. at____

"«414 F.2d 1165 (D C. Cir. 1969) (per curiam) (Bazelon, C.J., Wright & McGowan, JJ ). In 
Brown. the trial judge’s inquiries were limited to asking the defense "[WJhere is Cliff?” Counsel 
replied he was at work. Although the trial judge should not have given the missing witness 
instruction, the error was considered “harmless” because the instruction only affected the general 
credibility of defendant’s testimony, which already had been irreparably damaged. The court 
indicated, however, that had the defendant’s credibility been crucial, the missing witness 
instruction might have been grounds for reversal, td. at____

“"416 F.2d 767 (DC. Cir. 1969) (Robinson, J.; Wright & McGowan, JJ.). In Gass, 
defendant testified that eight witnesses could substantiate his alibi; none, however, appeared at 
trial, and in summation the prosecutor sought to suggest a negative inference. Id. at 775.
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to the jury that an inference should be drawn from a witness’ absence, 
the trial court should determine in advance the applicability of the 
missing witness rule.649 Otherwise, the danger is too great that an entire 
trial could be vitiated by counsel's improper comments.650 If counsel is 
permitted to utilize the missing witness rule, “an appropriate 
instruction should be given defining for the jury the conditions under 
which the inference might properly be drawn.”651 *____

“’The trial court had not investigated the reasons underlying the nonproduction of the 
*!tnes$es. and appellant offered no explanation. Id. at 775. Although the prosecutor’s comments 
~ >ummation would have been improper if appellant in fact had been unable to produce the 
• ’.ncs^es. no objection had been made at trial, and the court refused to consider the issue. Id. at 
775; cf. United States v. Socony-Vacuum Oil Co., 310 U.S. 150, 239, 242-43 (1940). 
1-r: her more. the court refused to find plain error, noting that “mathematically” at least some 

me eight witnesses were probably available to the defense. 416 F.2d at 775.
“416 F.2d at 776.
*/</.
u:4O9 F.2d 174 (D.C. Cir. 1969) (Wright, J.; Leventhal & Robinson. J J.).
* Four years earlier the court applied a similar rule whereby failure to give a requested 

' ’ruction on mistaken identify would result in reversal if identification were a critical issue. 
Salley v United States, 122 U.S. App. D.C. 359, 353 F.2d 897 (1965). Shortly after Salley was 
leaded. however, it was limited specifically to its fact pattern multiple and unrelated narcotics 
purchases. Jones v. United States, 124 U.S. App. D.C. 83, 361 F.2d 537 (1966); see Circuit Note: 

^65-66 Term 47 n.35O. Nevertheless, the court in Jones added that if requested, the trial judge 
'■ - aid give a special identification instruction when defendant has placed his identification in 
issue. Jones v. United States, supra at 88, 361 F.2d at 542. Thus, the Macklin court’s reliance 
upon Salle\ as precedent for its guidelines appears misguided. Likewise, its reliance on Gregory

L niied States is questionable, since Gregory was not based on the failure to give a special 
identification instruction. See 125 U.S. App. D.C. 140, 369 F.2d 185 (1966).

‘"409 F 2d at 178. Although no identification instruction had been given, the court in Macklin 
affirmed the robbery conviction. Id. at 177. While the court found that the general instruction 

sufficient in the circumstances of the case, it stated that such a charge would not have met 
the required standard of specificity if an identification instruction had been requested. /¿/. at 177 
n.3.

“The burden is on the Government to prove beyond a reasonable doubt, not only that 
the offense was committed as alleged in the indictment, but also that the defendant is 
the person who committed it. You must be satisfied beyond a reasonable doubt of the 
accuracy of the identification of the defendant before you may convict him. If the 
circumstances of the identification are not convincing beyond a reasonable doubt, you 
must find the defendant not guilty.

// at 1’8. quoting D C B Ass’n, Junior B. Section, Criminal Jury Instructions § 126 
(1966).

“/rf. at 178; see Stovall v. Denno, 388 U.S. 293 (1967); Gilbert v. California, 388 U.S. 263 
(1967); United States v. Wade, 388 U.S. 218 (1967).

Identification. Influenced by the Supreme Court’s concern
with identification problems, the court of appeals declared in Macklin 
Herbert) v. United States952 that as a matter of course, an identification 
instruction should be given when requested,653 and in the absence of a 
request, it should be given when identification is a major issue.654 The 
court then proposed a specific instruction655 which “might be given, 
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supplemented by observations on identification evidence as discussed in 
Wade, Gilbert, and Stovall.”656

657410 F.2d 1016 (D.C. Cir. 1969) (Bazelon, C.J.; Wright & Leventhal, JJ.).
85*"[The] identifications were ... of crucial importance in this case.” Id. at 1025. four

witnesses identified defendant as the armed robber who had shot and killed a liquor store owner
The defense countered with one witness who testified that defendant was not the man; it also
attacked the suggestibility involved in the out-of-court identification by one of the prosecution’s
witnesses, td. at 1017-18.

™ld. at 1024. Nevertheless, the court expressed its uneasiness with such abstract instructions
and suggested that "[t]he trial judge could well have pointed out to the jury with greater
particularity the need to evaluate the reliability of these identifications.” Id. at 1025.

880 ____F.2d____ (D.C. Cir. 1969) (Burger, J.; Tamm, J.; Fahy, J., dissenting).
881 Justifying its prospective application, the court explained that the identification area "has

been decidedly marked by a spirit of non-retroactivity.” Id. at___  n.l;.vee Macklin (Herbert)
v. United States, 409 F.2d 174, 177-78 (D.C. Cir. 1969).

882Malice is that "condition of mind which prompts a person willfully to injure another '' 
Hansborough v. United States, 113 U.S. App. D.C. 392, 394 n.8, 308 F 2d 645, 647 n.8 (1962).

881"ln determining whether a wrongful act is intentionally done and, therefore, is done with 
malice . . . every man is presumed to intend the natural and probable consequences of his own 
acts.” Green v. United States, 405 F.2d 1368, 1370 (D.C. Cir. 1968).

««1405 F.2d 1368 (D.C. Cir. 1968) (Fahy, J.; Bazelon, C.J. & Wright, J.).
885td. at 1370. Appellant in Green also questioned the correctness of an instruction that the 

law infers malice from defendant's use of a deadly weapon in committing culpable homicide. The 
court agreed with an earlier case in which such a charge had been held erroneous because it 
required instead of permitted the jury to infer malice. The court, however, did not base its reversal 
on this point. Id. at 1369; see Belton v. United States, 127 U.S. App. D.C. 201, 382 F.2d 150 
(1967).

Another phrase peculiar to the standard instruction on inferences permissible from the use of 
a deadly weapon is that the required malice will be inferred "in the absence of explanatory or

It seems apparent, however, that the Macklin rule is limited to 
prospective application. In Gregory v. United States,™ which involved 
a pre-Srovail identification and trial, the court failed to mention 
Macklin and did not find reversible error in the trial court's refusal to 
give defendant’s requested identification instruction.658 Focusing its 
attention on the content of identification instructions, the court ruled 
that despite the absence of a separate and specific charge, the general 
instruction given to the jury “correctly emphasized the critical 
importance of the identification issue, and the need for the jury to 
consider . . . the apparent accuracy of the witnesses' memories 
. . . ,”659 Subsequently, the court in United States v. Washington 
(Davids discussed the Macklin rule, but refused to apply it 
retroactively, remanding solely for a determination in light of Wade.™

Malice. Condemning an instruction in a murder trial that
equated malice662 with the intentional commission of a wrongful act,“3 
the court in Green v. United States™ found prejudicial error in the 
absence of an additional charge that the act be done willfully or 
without justification.665 The court thus reversed the first degree murder * * * * * * * * * 880 881 882 * * 885
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conviction, noting that the abbreviated instruction could have made a 
case of murder out of facts666 possibly constituting only 
manslaughter.667

Another aspect of malice was discussed in Logan v. United 
Slates."' In Logan, appellant claimed that a faulty instruction on 
implied malice had allowed the jury to find murder even if it accepted 
the defense's explanation that the crime was a minor assault resulting 
in an accidental death.669 The court agreed with appellant that malice 
cannot be inferred when the natural and probable consequences of an 
act are less than death or serious bodily harm. 670 Affirming the 
conviction, however, the court found the instructions sufficient, since 
the trial judge had admonished that malice can be implied only from 
an act that “imparts danger to another, done so wantonly as to 
manifest depravity of mind and disregard of human life.”671
Rule 30. In order to enable counsel to more intelligently
prepare his argument to the jury, rule 30 of the Federal Rules of 
Criminal Procedure provides that prior to summation, he be informed 
of the judge’s decision on any requested instruction.672 Additionally, 
“customary practice, and the spirit" of the rule require the judge to 

mitigating circumstances.” Williams (Abraham) v. United States. 403 F.2d 176, 180 n.3 (D.C.
• 1968) (Wright, J.; McGowan & Robinson, JJ.). In Williams, appellant claimed error in the 

’.rial judge’s failure to explain what the “explanatory or mitigating circumstances” might be, 
. ntcndmg that this failure prejudiced the jury by bolstering an inference of malice. Id. at 180. 
s nee. however, defendant had not been convicted of second degree murder, but of the lesser 
ncluded manslaughter offense, which does not include a requirement of malice, the jury 
ipparenth found that such “circumstances” were present. Id.

“* Although appellant admitted he aimed and fired his gun at the victim, he claimed the act 
the result of fear arising when the victim approached him with what appeared to be a knife. 

405 F.2d at 1369.
“While manslaughter may often be the intentional commission of a wrongful act, malice is 

n >t an clement of the offense. Fisher v. United States, 328 U.S. 463, 468-69 n.3 (1946); Fryer v. 
Inited States. 93 U.S. App. D.C. 34, 38,207 F.2d 134, 138 (1953).

***4II F.2d 679 (D.C. Cir. 1968) (Danaher, J.; Miller & Tamm, JJ.).
\lthough admitting that he had assaulted his wife, appellant maintained that because he had 

bitten her on the arm and slapped her on the face, acts which he claimed were not “such as to 
disclose an intent to cause great or serious bodily harm,” he did not have the malice required 
for murder. Id at 681.

n'td
*” At the close of the evidence or at such earlier lime during the trial as the court 
reasonable directs, any party may file written requests that the court instruct the jury 
on the law as set forth in the requests. . . . The court shall inform counsel of its 
proposed action upon the requests prior to their arguments to the jury, but . . . shall 
instruct . . after the arguments are completed. No party may assign as error any 
portion of the charge or omission therefrom unless he objects thereto before the jury 
retires. . . .

Fed. R Crim P 30; see Walker v. United States,----- F.2d---------------(D.C. Cir. 1969). 
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inform counsel of any instruction he intends to give on matters not 
covered by counsel's requests.673

*73Walker v. United States,___ F.2d____ _____ (D.C. Cir. 1969).
•7‘____F.2d____ (D.C. Cir. 1969) (Leventhal, J.; McGowan & Tamm, JJ.).
*7S/i/. The defendant's testimony itself was found to be sufficiently incriminating. The court 

also noted that defense counsel did not request a supplementary summation nor did he indicate 
to the trial judge how the lesser included offense instruction would be prejudicial, td. at____

™td. at____n.ll.
*77------F.2d____ (D.C. Cir. 1969) (Prettyman, J.; Robinson, J.; Bazelon, C.J., concurring).
™ld. at____ The trial judge instructed the jury on assault with intent to commit robbery,

the crime for which appellant was convicted. Defense counsel's request was for an additional 
charge on the lesser included offense of simple assault. The trial judge denied counsel’s request 
on the grounds that it should have been submitted earlier and that it unduly emphasized the 
possibility of a compromise verdict. Id. at____

*7* *------ F.2d  ; see Lewis v. United States, 373 F.2d 576, 579 (9th Cir.), cert, denied, 389
U.S. 880 (1967). In the Second Circuit, rule 30 appears to have been interpreted to mean that a 
request is untimely if made after the jury is charged. The court in United Slates v. Kahaner noted 
that its interpretation was “grounded both on the danger of error inherent in the necessarily rapid 
consideration of an oral request at such a time and on the possibly undue impact of a separate 
charge devoted to a single fact or theory.” 317 F.2d 459, 477 (2d Cir.), cert, denied. 375 U.S 
74 (1963); see United States v. Salas, 387 F.2d 121, 122 (2d Cir. 1967); United States v. 
Strassman, 241 F.2d 784, 786 (2d Cir. 1957).

,H0___ F.2d at_____
*KI Bollenbach v. United Slates, 326 U.S. 607, 612-13 (1946); United States v. Lefkowitz, 284 

F.2d 310, 314 (2d Cir. I960).

Over the objection of defense counsel, the trial judge in Walker v. 
United States614 gave a lesser included offense instruction without 
indicating his intention to do so until after both parties had completed 
their summary arguments. The court observed that such action violated 
the spirit of the rule and might constitute error, but affirmed, declaring 
the resulting prejudice was “negligible.”675 Although not answering the 
question of whether rule 30 is flexible enough to permit judges to frame 
new instructions based on issues accentuated in summation, the court 
admitted that in certain instances the need for such a judicial departure 
“becomes apparent only after closing arguments.”676

Emphasizing that under rule 30 the trial court has discretion to 
accept or reject instructions, the court in Braswell v. United States611 
reviewed a decision of a trial judge who had refused to give an 
additional instruction678 requested by the defense after the charge to the 
jury. The court of appeals interpreted the request as an objection to the 
court’s instructions and declared it timely under the requirements of 
rule 30;679 it refused to reverse, however, stating that the trial judge is 
permitted a measure of flexibility in such matters, and his judgment 
should not be readily disturbed.680

Further Instructions During Deliberation. A judge is obligated
to give an accurate explanation in response to a deliberating jury's 
request for further instructions.681 In deciding whether an error was 
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committed in giving such additional instructions, an appellate court 
must consider the charge as a whole.682 Thus, in United States v. 
Dixon,™ the rereading of a manslaughter instruction, which failed to 
include the elements of adequate provocation and sudden heat of 
passion, was held not to constitute reversible error, since the proper 
instruction had been given on the first reading and because no objection 
had been made by defense counsel to the rereading.684

While not disputing the accuracy of the clarifying instruction, 
appellant in Williams (Abraham) v. United States™5 claimed that 
because the jury had requested further instructions only on the 
distinction between manslaughter and self-defense, he was prejudiced by 
the additional rereading of the instruction setting forth the elements of 
second degree murder.686 Rejecting appellant's contention that the judge 
thereby improperly emphasized the possibility of a second degree 
murder conviction, the court found that while not necessary, repeating 
part of a correct original charge did not amount to prejudicial error.687
Aiding and Abetting. A judge should instruct that an aiding
and abetting conviction requires a showing of participation or “guilty 
knowledge," not mere presence or awareness.688 This term, the court 
in Jones (Roy) v. United Stales™9 rejected an instruction that could 
have resulted in a conviction of aiding and abetting based solely on a 
passenger's knowledge that the vehicle in which he was riding was being 
driven without the owner’s consent.690 The erroneous instruction, 
however, was part of a summary of instructions previously given, and

‘■c Beck stead v. United States, 272 F.2d 571, 573 (10th Cir. 1959); Albizu v. United States, 
88 F.2d 138 (1st Cir. 1937).

***___ F.2d____ (D.C. Cir. 1969) (per curiam) (Wright, Tamm & Leventhal, JJ.).
**ld.
“*403 I 2d 176 (D.C. Cir. 1968) (Wright, J.; McGowan & Robinson, JJ.).
^Id at 179. Appellant also asserted that the trial judge had committed error by not giving a 

more detailed instruction on the effect of “false appearances" on a claim of self-defense. While 
granting that the more detailed instruction set out in the Junior Bar Manual would have been 
preferable, the court declared that the shorter charge was substantially correct and refused to find 
reversible error. Id. at 179-80.

"Id.
"*tg.. United States v. Williams, 341 U.S. 58, 64 n.4 (1951); Nye v. Nisson, 336 U.S. 613, 

619 (1949); Stevens v. United States, 115 U.S. App. D.C. 332, 319 F.2d 733 (1963); Kemp v. 
1 mted States. 114 U.S. App. D.C. 88, 311 F.2d 774 (1962). For a discussion of common errors 
and of the need for increased specificity in aiding and abetting instructions, see Comment, Jury 
Inaructions in Aiding and Abetting Cases. 68 Colum. L. Rev. 774 (1968).

“•404 F.2d 212 (D.C. Cir. 1968) (Danaher, J.; Wright & Leventhal, JJ.).
“•"The evidence must prove beyond a reasonable doubt that the passenger knew at the time 

he rode in the vehicle that the vehicle was being used or operated without the consent of the 
owner." Id. at 215. The court commented that by such an instruction, a person who in the 
course of a 60-mile-per-hour chase discovered he was riding in a stolen car could be 
found guilty.
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in the prior charge to the jury, the trial judge had emphasized the 
necessity of establishing an intent on the part of the defendant to 
commit the crime.691 Thus, considering the instructions as a whole, the 
court found them adequate and affirmed the conviction.692

*lid.
™!d. at 216.
wSee. e.g., Irby v. United States, 129 U.S. App. D.C. 17. 390 F.2d 432 (1967); Davenport v. 

United States, 122 U.S. App. D.C. 344, 345, 353 F.2d 882, 883 (1965); Ingram v. United Stales, 
122 U.S. App. D.C. 334, 353 F.2d 872 (1965). See generally Circuit Note: 1967-1968 Term 398- 
400; Note, Twice in Jeopardy. 75 Yale L.J. 262 (1965).

•*’Bell v. United States, 349 U.S. 81, 83-84 (1955). A presumption exists “to resolve doubts 
in the enforcement of a penal code against the imposition of a harsher punishment. . . . When 
Congress has the will, it has no difficulty in expressing it.” Id. at 83. See generally Hoffman. 
Sentencing Philosophy. 32 Fed. Prob. 3 (1968). Last term, however, the court in Irby v. Lhited 
States upheld cumulative sentences for robbery and housebreaking, finding the crimes had 
historically different origins, involved different dangers, and protected different societal interests. 
129 U.S. App. D.C. 17, 18, 390 F.2d 432, 433 (1967). The court suggested that since 
congressional intent is usually difficult to ascertain, criminal intent should be the determining 
factor in deciding if consecutive sentences are appropriate. Id. at 18-19, 390 F.2d at 433-34; see 
Circuit Note: 1967-1968 Term 398-400.

MJ___ F.2d____ (D.C. Cir. 1969) (Leventhal, .1.; Robinson, J.; Wright, J., dissenting in part).
™ld. at____
07412 F.2d 149 (D.C. Cir. 1969) (Bazelon, C.J.; Wright & Leventhal, JJ ).

POSTCONVICTION PROCEEDINGS
Sentencing

Consecutive Sentencing. When Congress has enacted a
criminal statute permitting conviction on technically separate offenses 
arising from a single criminal act or course of conduct, the court must 
inquire into congressional intent to determine whether concurrent or 
consecutive sentences were intended.693 If there is no clear congressional 
mandate, the “rule of lenity” requires that any ambiguity be resolved 
in favor of concurrent sentences.694

The court maintained in Smith (George) v. United States693 that 
consecutive sentences for the crimes of assault with intent to kill and 
assault with a deadly weapon might be proper if the “actions and 
intent of defendant constitute distinct successive criminal episodes. 
In this instance, however, the assaults were found to have constituted 
two phases of a single episode; thus the court held that the sentences 
should have been concurrent.

Similarly, the Government in Jackson (Sammie) v. United States69' 
argued that consecutive sentences for robbery and assault were 
permissible because the crime of assault was complete when appellant 
pointed his gun at the victim, at which time he still could have refrained 
from robbery. The Government reasoned that as long as the threat of
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additional punishment might dissuade a criminal from committing a 
follow-on offense, consecutive sentences are appropriate.698 The court, 
however, found that the threat of an additional sentence during the 
interstitial period between the two offenses did not separate the act into 
two distinct transactions; the two offenses merely constituted 
components of a single criminal act.699

*/</. at 154-55.
*/J. at 155.
•-----F.2d------ (D.C. Cir. 1969) (Bazelon, C.J.; Wright & Leventhal, JJ.).
' The court recognized that the district court’s discretion in sentence selection is not generally 

abject to appellate review. Id. at____; see, e.g., Coleman v. United States, 123 U.S. App. D.C.
03, 357 F.2d 563 (1965); Leach v. United States, 122 U.S. App. D.C. 280, 353 F.2d 451 (1965), 
■ rt denied. 383 U.S. 917 (1966). But see Weigel, Appellate Revision of Sentences: To Make the 

Punishment Fit the Crime, 20 Stan. L. Rev. 405 (1968); Comment, Appellate Review of 
Sentencing Procedure. 74 Yale L.J. 379 (1964). The court noted, however, that it does have the 
power “to insure the trial judge has considered the information available with some regard for 
its reliability, and ... in light of the * * actors relevant to sentencing.”___  F.2d at____, citing
Townsend v. Burke, 334 U.S. 636 (1948 j.

”___ F.2d at____ _ citing Thomas v. United States, 368 F.2d 941,945 (5th Cir. 1956).
*‘ld at____ A contrary result was reached by the Tenth Circuit. In Williams v. United

Stales the trial judge stated »bai he had intended to place defendant on probation, but because 
he believed defendant v continuing to be dishonest by insisting on his innocence, he sentenced 
him to 18 months imprisonment. 273 F.2d 469 (10th Cir. 1959). Sustaining the sentence, the court 
>aid that "while the . . . action in denying probation because of the defendant’s continued 
jxrtion of his innocence may seem severe, the matter is one entirely for the trial court.” Id. at 
470.

*'The trial judge also remarked “that he believed the appellant had committed perjury on the 
witness stand."___  I .2d at____ In condemning the trial judge's action, the court hypothesized
two possible arguments for allowing such a belief to influence the choice of sentence: (1) perjury 
requires the imposition of additional punishment; and (2) perjury reflects adversely on 
rehabilitation potential, thus justifying a longer sentence. The court rejected the former as 
punishment for a crime without a proper trial; it disposed of the second by recognizing that the

Discretion. This term, the court in Scott v. United States1™
concluded that the judge puts an impermissible “price on appeal” when 
he adopts a policy of imposing harsher sentences on those who refuse 
to admit their guilt after conviction.701 Borrowing from a Fifth Circuit 
decision, the court noted that because at the time of sentencing 
appellant still had the opportunity to move for a new trial, to appeal, 
to petition for certiorari, or to collaterally attack his conviction, he had 
not yet been found irrevocably guilty.702 Thus, if appellant had 
confessed guilt, he would have prejudiced his rights to the foregoing 
remedies. Moreover, by confessing to the crime, he would have waived 
his Fifth amendment privilege against self-incrimination and admitted 
his testimony at trial was perjured. Finding the trial court without 
authority to force appellant to choose between these serious 
disadvantages and a harsher sentence,703 the court remanded for 
resentencing.704
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Also this term, the court faced a novel question in evaluating a 
commitment pursuant to title II of the Narcotic Addict Rehabilitation 
Act of 1966.705 In Watson (Ida) v. United States,™* appellant, after 
pleading guilty to forgery and housebreaking, sought commitment to 
the federal hospital in Lexington, Kentucky, for treatment of her 
narcotics addiction. After a preliminary examination indicating a 
treatable addiction and a likelihood of rehabilitation, appellant 
changed her mind and requested to be sentenced on her guilty pleas. 
The sentencing judge refused and ordered commitment over her 
objection. The court of appeals affirmed, finding no merit in her 
contention that commitment required her consent.707 Distinguishing 
title I708 from title II of the Act,709 the court found full authority for a 
mandatory commitment in the latter provision.710 Linder title II, the 
court may provide for the examination of “an eligible convicted 
offender711 believed to be an addict.”* 712 If the offender then is found 
addicted and treatable and “appropriate facilities are available, the 
court ‘shall commit' him for treatment.”713

urge to remain free naturally compels one to protest his innocence and that such efforts should 
not reflect upon the sincerity of a repentence. Id. at____

7MI8 U.S.C. §§ 4251-55 (Supp. IV, 1969).
7M____F.2d____ (D.C. Cir. 1969) (Bazelon, C.J.; Miller & Tamm, JJ.).
7,7Id. at____
,M28 U.S.C. §§ 2901-06 (Supp. IV. 1969).
7MTitle I provides that certain addicts who have been charged with an offense may opt for 

civil commitment in lieu of prosecution; title II, which applies to certain addicts who have been 
convicted, leaves commitment to the court. Compare 28 U.S.C. §§ 2901-02 (Supp. IV. 1969), 
with 18 U.S.C. §§ 4251-53 (Supp. IV, 1969).

7,e____ F.2d at____ “This (title II] is different from the procedure under the civil
commitment chapter [title I] because the offender is not asked to elect.” H.R. Rep. No. I486. 
89th Cong., 2d Sess. 12 (1966).

7,118 U.S.C. § 4521(f) (Supp. IV, 1969).
712___ F.2d at_____ quoting 18 U.S.C. § 4252 (Supp. IV, 1969) (footnote added).
1i3ld. at____ quoting 18 U.S.C. § 4253 (Supp. IV, 1969) (emphasis added). The court also

noted that the legislative history of the Act indicates a congressional intent to permit the court 
to utilize such commitment as a discretionary alternative to sentencing, td. at___ ; see H R. Rep
No. I486, 89th Cong., 2d Sess. 9 (1966).

7,‘Trop v. Dulles, 356 U.S. 86, 101 (1958). See generally Rubin, The Supreme Court. Cruel 
and Unusual Punishment and the Death Penalty. 15 Crime & Delinquency 121 (1969); Sherman. 
”, . . Nor Cruel and Unusual Punishments Inflicted. " 14 Crime & Delinquency 73 (1968).

Cruel and Unusual Punishment. The eighth amendment,
which prohibits the infliction of cruel and unusual punishment, draws 
its meaning from the “evolving standards of decency that mark the 
progress of a maturing society.”714 Originally intended to prohibit 
“inhuman or barbarous” modes of punishment, its scope now extends 
to “all punishments which by their excessive length or severity are 
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greatly disproportionate to the offenses charged.”715 The court this 
term addressed the issue of cruel and unusual punishment in Watson 
Alberti v. United States,1'6 * * * * * which subsequently was vacated and 

ordered reheard en banc. Appellant, who was a drug addict, challenged 
his imprisonment for possession of narcotics,717 contending 
alternatively that to be punished for his addiction or to be imprisoned 
for the statutory minimum term of 10 years without benefit of parole 
or reduction of sentence718 is cruel and unusual punishment in violation 
of the eighth amendment.719

sWcems v. United States, 217 U.S. 349, 370-71 (1910). The courts, however, indulge..broad
egjslative discretion in determining statutorily what actions should be punished, as well as the 
form and duration of such punishment. Accordingly, relatively few sentences have been found so 
severe in respect to the punished conduct as to offend the eighth amendment. See Note, The Cruel 
and Inusual Punishment Clause and the Substantive Criminal Law, 79 Harv. L. Rev. 635 
(1966).

Moreover, most courts do not consider an individual’s subjective ability to cope with prison 
conditions. See Roberts v. United States,____U.S. App. D.C.------- - 391 F.2d 991 (1968); Ford
v Boeger. 362 F.2d 999 (8th Cir. 1966); Black v. United States, 269 F.2d 38 (9th Cir. 1959). 
But see Workman v. Commonwealth, 429 S.W.2d 374 (Ky. 1968) (life sentence without parole 
given 14-year-old for rape invalidated); cf State v. Kimbrough, 212 S.C. 348, 46 S.E.2d 273 
(1948).

711___  F.2d___  (D.C. Cir. 1968) (Bazelon, C.J.; Robinson, J.; McGowan, J., separate
optmon), vacated and en banc rehearing ordered. No. 21, 186 (D.C. Cir., Apr. 18, 1969); see note
12 supra

”J2I U.S.C. § 174 (1964).
““For a second or subsequent offense ... the offender shall be imprisoned not less than ten 

nor more than forty years ....’’ Id. (emphasis added); see 26 U.S.C. §§ 7237(a), (d) (1964). 
Defendant’s conviction was his third for narcotics offenses.

m___ F.2d at_____
mld. at____
™37O U.S. 660 (1962).
"°ld at 664; see People v. Nettles, 34 III. 2d 52, 213 N.E.2d 536, cert, denied. 386 U.S. 1008 

(1966).
711___ F.2d al_____As Judge McGowan pointed out in his separate opinion:

The concept of an addict using narcotics without ever possessing, purchasing, receiving, 
or concealing them is surely beyond the bounds of practical logic. Thus, when the 
Robinson majority says that criminal sanctions may be imposed with respect to the 
possession of narcotics, I can only assume it does not intend to include possession by 
addicts not engaged in trafficking.

Id. at___ n.l.
In the seven years since Robinson, several attempts have been made to extend its holding. See.

The court rejected appellant’s claim that any punishment for the 
possession of narcotics is cruel and unusual.720 The Supreme Court 
slated in Robinson v. California12' that although incarceration based 
solely on status is prohibited by the eighth amendment, there is no bar 
to the punishment of an addict for the possession of narcotics.722 While 
noting that the logic of this distinction is difficult to grasp, the court 
of appeals did not feel free to contravene the Supreme/Court’s 
determination.723 Similarly, the court held that punishing appellant 
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would not be cruel and unusual under the standards of Powell v. 
Texas12* Although Powell suggests that a man may not be punished 
for conduct performed under the direct compulsion of a disease,* 724 725 it 
places upon a defendant the heavy burden of establishing an almost 
total absence of “free will” to refrain from the conduct.726 Because it 
was unclear from the record whether appellant was in an active state 
of physical addiction at the time of his arrest, the court of appeals 
found that appellant failed to meet this burden, notwithstanding his 
inability to forbear permanently from using heroin.727

e.g., Hutcherson v. United States, 120 U.S. App. D.C. 274, 345 F.2d 964, cert, denied. 382 U.S. 
894 (1965); United States ex rel. Swanson v. Reincke, 344 F.2d 260 (2d Cir.), cert, denied. 382 
U.S. 869 (1965); State v. Margo, 40 N.J. 188, 191 A.2d 43 (1963); Salas v. State. 365 S.W.2d 
174 (Tex. Crim. App.), appeal dismissed. 375 U.S. 15 (1963). See generally McMorris, Can He 
Punish for the Acts of Addiction?. 54 A.B.A.J. 1081 (1968).

724 3 9 2 U.S. 514 (1968).
7U/d. at 548 (White, J., concurring). The Supreme Court upheld Powell’s conviction for being 

drunk in a public place, ruling that although he was an alcoholic and without power to control 
his drinking, he was under no compulsion to be drunk in public. Id. at 535.

12ild. at 524-26, 551 n.3. Most definitions of narcotic addiction, however, stress the 
overwhelming compulsion of the addict to continue drug use. See, e.g.. World Health 
Organization, Expert Committee on Addiction-Producing Drugs, in President’s Advisory 
Comm’n on Narcotic and Drug Abuse, Final Report 101 (1963); Eddy, Halbach. Isbell 4 
Seevers, Drug Dependence: Its Significance and Characteristics. 32 Bull. World Health Org 
721,722,724 (1965).

727 ___  F.2d at____ Judge Bazelon seemed to equate the possession of narcotics with being
drunk in a public place, thus finding that Watson did not meet the Powell standards. See id. at 
____ In Powell, however. Justice White’s concurring opinion appeared to equate the use of 
narcotics with the consumption of alcohol. See Powell v. Texas, 392 U.S. 514, 548-49 (1968).

728 ___  F.2d at____ Other courts have refused to find narcotics sentencing statutes
unconstitutionally excessive. See. e.g., Stewart v. United States, 325 F.2d 745 (8th Cir.), cert 
denied. 377 U.S. 937 (1964); United States ex ret. Swanson v. Reincke, 344 F.2d 260 (2d Cir.), 
cert, denied. 382 U.S. 869 (1965); cf. Vera v. United States, 288 F.2d 25 (8th Cir. 1961); Lathem 
v. United States, 259 F.2d 393 (5th Cir. 1958).

72*___ F.2d at_____
’"Sei* note 715 supra and accompanying text.
"'Although addiction may compel commission of other independently punishable criminal

The court, however, did sustain appellant’s alternative contention 
that his mandatory imprisonment for 10 years without benefit of parole 
was cruel and unusual.728 Chief Judge Bazelon interpreted the reasoning 
of Powell and Robinson as indicating that any punishment for the use 
and possession of narcotics comes “close to the line of 
unconstitutionality,”729 and as such, the eighth amendment reasonably 
may be thought to set strict limits on the amount of punishment that 
may be imposed. Furthermore, a reasonable relationship must exist 
between the offense charged and the sentence imposed;730 yet the 
punishment imposed on appellant for narcotics possession, which in 
itself is not a particularly grave offense,731 appears unduly severe, 
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particularly when compared with punishments imposed for more 
serious crimes.732 In the court's opinion the only possible explanation 
for such severity is the inherent difficulty in deterring narcotics 
addiction,733 but while society may have a legitimate interest in 
deterring addiction, such a purpose cannot support a penalty “ ‘out of 
all proportion to the offense' or the culpability of the offender.”734 
Judge Bazelon therefore found the 10 year minimum sentence “severe 
both in its length and in its callous disregard for appellant’s obvious 
need for treatment which, if successful, would substantially serve all the 
possible legitimate purposes of punishing him.”735

acts, its principal victim is the addict himself.___  F.2d___ ; see Narcotics Rehabilition Act of
IQ66.28 U.S.C. § 2901-06 (Supp. IV. 1969).

'The ten year minimum sentence for second offense possession is more than twice as long as 
the naximum federal sentences for assault with a dangerous weapon, threatening the life of the 
President. extortion, blackmail, selling a man into slavery, and perjury. Compare 21 
L S C § 174 (1964), H7//Z 18 U.S.C. §§ 113(c), 871-73, 1584, 1621 (1964). Furthermore, 
because probation and parole are prohibited, the addict may be imprisoned longer than an 
arsonist, murderer, kidnapper, rapist, or traitor. Compare 21 U.S.C. § 174 (1964), with 18 
U.S.C. §§ 81, Illi, 1201, 2031, 2381 (1964).

::  F.2d at Even this purpose seems inadequate. The President’s Advisory 
Commission on Narcotic and Drug Abuse reported: “It is difficult to believe that a narcotic 
addict who is physically and psychologically dependent on a drug will forego satisfaction of his 
craving for fear of a long prison sentence President's Advisory Comm’n on Narcotic
xsd Drug Abuse. Final Report 40 (1963).

u___  F.2d at___ _ quoting Robinson v. California. 370 U.S. 660, 676 (1962) (Douglas, J.,
concurring). *‘[A]ny judgment that mere possession of unstamped narcotics to meet a compelling 
personal need is a more heinous offense than many murders, arsons, rapes, or kidnappings would 
be arbitrary and capricious.” Id. at____

Id at____ In a separate opinion. Judge McGowan urged that the illogical distinction in
fCbimon be overruled, and any punishment for the possession of narcotics be prohibited. Id. at 
___ w notes 720-23 supra and accompanying text. Despite the urgency of the problem, the 
Supreme Court has not taken advantage of opportunities to settle the possession/addiction 
distinction it made in Robinson. See Castle v. United States, 120 U.S. App. D.C. 398, 347 F.2d 
492 (1964), cert denied. 381 U.S. 929, cert, denied. 381 U.S. 953, rehearing denied. 382 U.S. 
874 (1965), cert, denied. 388 U.S. 915 (1967).

™___ F.2d at_____
Id at____The issue of sentencing authority was argued upon rehearing en banc. Appellant

contended that the statutory sentencing scheme is not severable or, alternatively, that the statutory 
provision denying him the benefit of parole should be excised, thus making him eligible for parole 
after serving one-third of his sentence. Supplemental Brief for Appellant at 10-14, 17-19, Watson 
(Albert) v. United States. No. 21,186 (D.C. Cir., Apr. 18, 1969); see 18 U.S.C. § 4202 (1964) 
'parole eligibility). As amicus curiae, the American Civil Liberties Union urged that even serving 
one-third of the sentence would be cruel and unusual punishment and that exclusion of third 
offenders from the ambit of the Narcotics Rehabilitation Act is a denial of equal protection. Brief

The court, however, was unwilling to engage in a piecemeal 
restructuring of the narcotic sentencing statutes in order to satisfy 
constitutional requirements and unclear of its authority to impose a 
lighter sentence.736 It therefore delayed entering an order and invited the 
parlies to submit additional briefs on the issue of disposition.737 * *
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Appellate Review

Appealable Questions. Twice this term the court considered
points raised initially on appeal because the arguments were based on 
post-trial decisions declaring certain statutory and case law 
unconstitutional. In Alexander v. United States,7™ the court found that 
“[wjhere the trial court has followed case law then existing but no 
longer prevailing,” an appellate court is not bound by the rule that 
issues presented on appeal normally must be raised at trial. The court, 
therefore, remanded so that the jury might be instructed in accordance 
with the Supreme Court’s decision in Watts v. United Stales,7™ which 
had the effect of invalidating the trial court’s original instructions on 
what constitutes a threat on the life of the President. In the second case. 
Hall v. United States 740 appellant had been arrested and convicted 
pursuant to the narcotics vagrancy statute,741 which subsequently was 
declared unconstitutional.742 Although the statute’s unconstitutionality 
was raised for the first time on appeal in support of appellant's 
contention that the arrest was invalid and as a result the evidence seized 
should have been suppressed, the court agreed to consider the issue.743

for ACLU as Amicus Curiae at 42-54, Watson (Albert) v. United States, No. 21,186 (D.C. Cir., 
Apr. 18, 1969);^ 18 U.S.C. § 4251 (f)(4) (Supp. IV, 1969).

™___  F.2d ____ (D.C. Cir. 1969) (Robinson, J.; Bazelon, C.J. & McGowan, J.), discussed
in notes 807-10 infra and accompanying text.

73*394 u s 705 (1969). Watts, like Alexander, involved a conviction under 18 U.S.C. § 871(a) 
(1964). See Note, Threatening the President: Protected Dissenter or Potential Assassin. 57 Gto 
L.J. 553 (1969), cited in Watts v. United States, 394 U.S. 705,. 711 (1969) (Douglas, J., 
concurring).

74*____ F.2d ____ (D.C. Cir. 1969) (Wright, J.; Davis, J., concurring; Bazelon. C.J.,
dissenting), vacated and en banc rehearing ordered. No. 20, 711 (D.C. Cir., Apr. 18, 1969), 
discussed in notes 12-24 supra and accompanying text.

741 D.C. Code Ann. § 33-416(a) (1967).
742Ricks v. United States, 414 F.2d 1111 (D.C. Cir. 1968), discussed in notes 780-86 infra and 

accompanying text.
iaHaU was remanded to determine whether independent of the narcotics vagrancy violation, 

probable cause for the arrest could be found. ___  F.2d at____ In a case decided before the
statute was declared unconstitutional, the court declined to consider the issue of constitutionality 
when raised for the first time on appeal. Worthy v. United States, 409 F.2d 1105 (D.C. Cir. 1968).

7444O9 F.2d 441 (D.C. Cir. 1969) (per curiam) (Bazelon, C.J. & Fahy, J.).
7,i“lf the court desires additional information as to whether a youth offender will derive 

benefit from treatment ... it may order that he be committed to the custody of the Attorney 
General for observation .... (T)he division shall report to the court its findings.” 18

In addition to whether a point may be raised initially on appeal, 
the court this term had to decide if a particular postconviction court 
order could be appealed. In United States v. Fort,744 appellant 
challenged his assignment to the custody of the Attorney General for 
a determination of his suitability for commitment pursuant to the 
Federal Youth Corrections Act.745 The Government contended that
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such an order was a mere presentence aid and lacked sufficient finality 
to be appealable. The court, however, equated commitment with 
imposition of a sentence746 and noted that denial of appeal747 could raise 
serious constitutional questions.748

l S C § 5010(c) (1964). See generally Symposium: The Juvenile Offender and the Law, 45 
S D L. Rev. 179 (1969).

’““‘[T]he litigation is complete as to the fundamental matter at issue—the right to convict 
the accused of the crime charged.’” 409 F.2d at 444, quoting Corey v. United States, 375 U.S. 
169. 174 (1963).

‘By its supervisory power over the administration of criminal justice, the court of appeals 
has discretion to entertain an appeal when an important issue dealing with matters of general 
concern is involved. D.C. Code Ann. §§ 17-101 to -104 (1967); see, e.g.. Morrow v. United 
Slates,___  F.2d___ (D.C. Cir. 1969) (jurisdiction of court of general sessions); Wildeblood v.
I nited States, 106 U.S. App. D.C. 338, 273 F.2d 73 (1960) (administration of D.C. courts); 
Shioutaken v. District of Columbia, 90 U.S. App. D.C. 371, 236 F.2d 666 (1956) (fair 
administration of justice); Chambers v. District of Columbia, 90 U.S. App. D.C. 153, 194 F.2d 
336 (1952) (statutory construction and application).

“Demal of an appeal “would not only forestall any opportunity of a prompt appeal from an 
underlying criminal conviction, but would deprive a convicted defendant of the substantive right 
to be enlarged on bail while his appeal was pending . . . .” 409 F.2d at 444, quoting Corey v. 
Inited States. 375 U.S. 169, 173 (1963).

” [A] party who has been permitted to proceed in an action in the district court in 
forma pauperis . . . may proceed on appeal in forma pauperis without further 
authorization unless ... the district court shall certify that the appeal is not taken in 
good faith or . . . [he] is otherwise not entitled so to proceed, in which event the district 
court shall state in writing the reasons for such certification or finding.

Fed. R App P. 24(a).
“404 F 2d 1356 (1968) (per curiam) (Bazelon, C.J.; Tamm, J., separate opinion; Danaher, 

J. not participating).
'"Id at 1357.
"Id at 1358. See generally Dugan & Johnson, New Federal Rules of Appellate Procedure: 

Ho* They Operate. 29 J. Taxation 34 (1968).
:u386 U.S. 18 (1967).
"Id at 24. The purpose of the rule is to avoid a proliferation of new trials on the basis of 

insignificant errors having little or no effect on the original result. The Chapman rule was adopted

Prepayment of Costs. A petition to appeal without
prepayment of costs may be denied by the trial judge if he has complied 
with rule 24 of the Federal Rules of Appellate Procedure,* 1™ which 
requires him to state his reasons for denial. This term, the court in 
Davis v. Clark150 held that such reasons for denial must be “more than 
simple conclusions.”751 If the reasons are factual they must be 
supported by record citations; if they are matters of law, “the general 
reasoning and relevant cases should be indicated.”752

Harmless Error. Chapman v. California15* requires that
“before a federal constitutional error can be held harmless, the court 
must be able to declare a belief that it was harmless beyond a 
reasonable doubt.”754 This term, in Taylor v. United States,155 the 
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prosecution argued that a conviction should be upheld “if the evidence, 
viewed in the light most favorable to the government’s position meets 
the Chapman standard for harmless error.”756 Although the court 
affirmed, it rejected this formulation of the harmless error rule, holding 
that reversal or remand is required unless upon review of all the 
evidence, the court is convinced beyond a reasonable doubt that a guilty 
verdict would have resulted even if the jury had never heard the 
challenged testimony.757

from Fahy v. Connecticut, which held “[t]he question is whether there is a reasonable possibility 
that the evidence complained of might have contributed to the conviction.” 375 U.S. 85, 86-87 
(1963), quoted in Chapman v. California, 386 U.S. 18, 23 (1967). In certain instances, however, 
harmless error is a moot issue, because the rights violated are “so basic to a fair trial that their 
infraction can never be treated as harmless error.” Chapman v. California, 386 U.S. 18, 23 4 
n.8 (1967). See generally Mause, Harmless Constitutional Error: The Implications of Chapman 
v. California, 53 Minn. L. Rev. 519 (1969); Note, Harmless Constitutional Error, 20 Stan L 
Rev. 83 (1967).

755414 f 2d 1142 (D.C. Cir. 1969) (McGowan, J.; Wright & Tamm, JJ.).
75*The government's formulation was based on the standard applicable to a motion for directed 

verdict. See Curley v. United States, 81 U.S. App. D.C. 399, 160 F.2d 229, cert, denied. 331 
U.S. 837 (1947).

____F.2d at_____
75MO8 F.2d 1297 (D.C. Cir. 1969) (per curiam) (Leventhal & McGowan, JJ.; Fahy, J., 

dissenting in part).
1Mld. at 1298; see Johnson v. United States, 352 U.S. 565 (1957). See generally Circuit Note: 

1966-1967 Term 156-58.
7M408 F.2d at 1300.
7,,28 U.S.C. § 2255 (1964). The purpose of § 2255 is to provide in a more convenient form 

the same remedies as those available under habeas corpus. United States v. Hayman, 342 U.S 
205, 219 (1952). See generally Blackmun, Allowance of In Forma Pauperis Appeals in § 2255 
and Habeas Corpus Cases. 43 F.R.D. 343 (1968); Uleman, Post-Conviction Relief for Federal 
Prisoners: A Survey and Suggestion Under 28 U.S.C. § 2255, 69 W. Va. L. Rev. 277 (1967). 
Nevertheless, courts are reluctant to allow collateral proceedings to “substitute for the regular 
judicial process of trial and appeal in the absence of circumstances indicating that collateral

Transcripts. In Gross v. United States,758 the district court
authorized an appeal in forma pauperis and ordered the preparation of 
a trial transcript.759 Although appellant’s counsel made numerous 
attempts to obtain the transcript, 10 months elapsed before it was 
furnished in complete form. The court, however, rejected appellant's 
contention that the indictment should be dismissed because the delax J 
violated his right to a speedy trial and remanded for determination of 
a possible Stovall violation, adding that if the conviction is eventually 
reversed and a new trial ordered, any sixth amendment violation should 
be raised before the district court at that time.760

Collateral Attack. The United States Code establishes a
specific statutory procedure enabling federal prisoners to attack their 
sentences if “imposed in violation of the Constitution.”76’ Pursuant to * 75 
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this section, appellant in Rollerson v. United States'*1 sought review of 
his conviction for assault, alleging his imprisonment resulted from a 
trial that had placed him in double jeopardy. The court held that when 
all the facts constituting the claim are known at trial, the issue may 
not be raised under section 2255 unless failure to raise the claim at trial 
was excusable.763 Noting that all the facts had been available to counsel 
at trial and citing the need for the efficient administration of criminal 
justice, the court dismissed appellant’s motion.764

SUBSTANTIVE CRIMES
Vagrancy and Narcotics Vagrancy

Vagrancy and related statutes have been subjected to continuous 
criticism by the courts,765 and this term successful attacks were waged

attack is needed to provide an effective means of preserving constitutional rights.” Thornton v. 
United States, 125 U.S. App. D.C. 114, 117-18, 368 F.2d 822, 825-26 (1966); see Sunal v. Large, 
332 U.S. 174, 179-80 (1947); United States v. Re, 372 F.2d 641. 644 (2d Cir.), cm. denied. 388
U. S. 912 (1967); Petro v. United States, 368 F.2d 807 (6th Cir. 1966). See generally Note, 
P stconviclion Remedies: The Need for Legislative Change. 55 Geo. L.J. 851 (1967); Circuit 
Note 1966-1967 Term 151-56.

”405 F.2d 1078 (D.C. Cir. 1968) (per curiam) (Bazelon, C.J., Miller & McGowan, JJ.). 
Appellant had moved in the district court for a writ of coram nobis or alternatively, for an order 
-nder Ffd R Crim. P. 35 voiding his conviction. These remedies were sought because appellant 
assumed that since he was not yet serving his sentence, § 2255 and habeas corpus were 
unavailable to him. The court found, however, that the Supreme Court had removed this 
restriction from habeas corpus and § 2255. Since coram nobis and rule 35 motions were therefore 
"appropriate, Rollerson’s appeal was treated as if initiated under § 2255. 405 F.2d at 1080-81; 
w Peyton v. Rowe, 391 U.S. 54 (1968).

”405 F.2d at 1081. Relevant to a determination of whether a § 2255 motion should be 
allowed are: (I) The availability of remedies prior to and during trial; (2) the disadvantages of 
collateral attack in terms of judicial administration; (3) the need to make belated factual 
determinations; (4) the necessity of a new trial in the event of a successful collateral attack, and 

' such a new trial is necessary, the availability of essential witnesses and evidence; and (5) the 
extent to which a substantiated constitutional claim would weaken the probative value of the 
convicting evidence. See Thornton v. United States, 125 U.S. App. D.C. 114, 368 F.2d 822 

1966). cited in Rollerson v. United States, 405 F.2d 1078, 1080 (D.C. Cir. 1968).
ull added, however, that if circumstances excusing the failure to raise the claim at trial could 

e shown, appellant would be able to bring a new § 2255 motion. 405 F.2d at 1081; see Sanders
V. United States, 373 U.S. I (1962).

uThe most common criticism has been directed toward the inherent vagueness of the statutory 
anguagt a deprivation of due process that has served as the basis for striking down vagrancy 

statutes b\ state and lower federal courts. See Smith v. Hill, 285 F. Supp. 556 (E.D.N.C. 1968); 
Baker v Binder. 274 F. Supp. 658 (W.D. Ky. 1967); Alegata v. Commonwealth, 353 Mass. 287, 
231 N I 2d 301 (1967). Such decisions have utilized by analogy the rationale of Lanzetta v. New 
Jerse\ in which the Supreme Court invalidated a “gangsterism” statute as being fatally vague 
and ambiguous. 303 U.S. 451 (1939). In addition to vagueness, a Colorado vagrancy statute was 
found unconstitutional on two other grounds: (l)the inevitability of selective enforcement resulted 
in denial of equal protection; and (2) the attachment of criminal sanctions to a certain status or 
condition violated substantive due process. Goldman v. Knecht, 295 F. Supp. 897, 907 (D. Colo.
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against them in the District of Columbia. In two cases decided by the 
court of appeals,766 portions of the District of Columbia General 
Vagrancy Act767 and the Narcotics Vagrancy Act76S were found

1969); cf. Powell v. Texas, 392 U.S. 514, 532-33 (1968) (dictum); Robinson v. California, 370 
U.S. 660 (1962).

A Kentucky statute likewise was declared unconstitutional, since it failed to give fair notice, 
was arbitrary, and “susceptible of overreaching federal constitutional guarantees by lending itself 
for ready use by officials against those deemed to merit their displeasure.” Baker v. Binder, 274 
F. Supp. 658, 662 (W.D. Ky. 1967). A North Carolina district court has provided perhaps the 
best summation of the judiciary's concern with the typical vagrancy statute's sweeping scope. In 
striking down a local ordinance, the court enumerated the following objections:

[The ordinance] is vague and overly broad, restrains freedom of movement, subjects 
persons to arrest and detention on suspicion, in effect requires a suspect to establish 
his own innocence, requires compulsory employment, creates a crime of the status of 
indigency and imposes sanctions upon poor people which do not apply to those with 
wealth in violation of a variety of provisions of the Constitution . . . including 
privileges and immunities. . . .

Smith v. Hill, 285 F. Supp. 556, 558 (E.D.N.C. 1968).
Vagrancy statutes, however, have withstood attack in several jurisdictions. In California, a 

portion of the then existing statute was held void because the inclusion of “common drunk" 
within the definition of “vagrant” rendered it inherently ambiguous and made uniform 
enforcement impossible. In re Newbern, 53 Cal. 2d 786, 350 P.2d 116, 3 Cal. Rptr. 364 (I960). 
In order to overcome this deficiency, a disorderly conduct statute was enacted which defines as 
an offender anyone who “loiters or wanders . . . without apparent reason or business and who 
refuses to identify himself and to account for his presence when requested by any peace officer 
so to do, if the surrounding circumstances . . . indicate . . . that the public safety demands such 
identification.” Cal. Penal Code § 647(e) (West Supp. 1968). The validity of this section has 
been upheld twice by the lower courts. People v. Weger, 251 Cal. App. 2d 584, 59 Cal. Rptr. 
661 (1967), cert, denied, 389 U.S. 1047; People v. Bruno, 211 Cal. App. 2d 855, 27 Cal. Rptr. 
458 (1962). In New Jersey, the disorderly person statute, which in fact more closely resembles a 
vagrancy law, subjects a person who is apprehended and unable to give a good account of himself 
to criminal punishment. N.J. Stat. Ann., tit. 2A, ch. 170, art. I (1953). The state courts have 
held that the statute as applied provides a reasonably ascertainable standard of guilt. See Carroll 
v. First Criminal Court, 129 N.J.L. 416, 30 A.2d 54 (Sup. Ct. 1943); Me Neilly v. State. 119 
N.J.L. 237, 195 A. 725 (Sup. Ct. 1937). Applying New Jersey law, a federal district court in 
Pennsylvania ruled this statute unconstitutional on the ground that the phrase “good account" 
was insufficiently precise. United States v. Margeson, 259 F. Supp. 256 (E.D. Pa. 1966). A recent 
New Jersey case, however, noted that the Pennsylvania district court’s decision is not binding 
on the New Jersey courts. State v. Speciale, 96 N.J. Super. I, 232 A.2d 421 (Super. Ct. 1967) 
(dictum).

For a discussion of vagrancy acts and the problems they create, see Amsterdam, Federal 
Constitutional Restrictions on the Punishment of Crimes of Status, Crimes of General 
Obnoxiousness. Crimes of Displeasing Police Officers, and the Like, 3 Crim. L. Bull. 205 (1967); 
Douglas, Vagrancy and Arrest on Suspicion, 70 Yale L.J. I (I960); Sherry, Vagrants. Rogues 
and Vagabonds Old Concepts In Need of Revision, 48 Calif. L. Rev. 557 (I960); Note, The 
Vagrancy Concept Reconsidered. Problems and Abuses of Status Criminality, 31 N.Y.U.L Rev. 
102 (1962).

7MRicks v. District of Columbia, 414 F.2d 1097 (D.C. Cir. 1968); Ricks v. United States, 414 
F.2d Illi (D.C. Cir. 1968).

7,7D.C. Code Ann. §§ 22-3302 to -3306 (1967).
'“Id. § 33-416a (1967).
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unconstitutionally vague, thus overruling a previous line of cases 
sustaining the statutes.769

"The General Vagrancy Act had been upheld as early as 1943. See Rogers v. District of 
' jiumbia, 31 X.2d 649 (D.C. 1943) (valid burden on defendant to prove lawfully employed);

rd. Hicks v. District of Columbia, 197 A.2d 154 (D.C. 1964) (terms “immoral" and 
rroiligate” not unconstitutionally vague); Thomas v. District of Columbia, 161 A.2d 52 (D.C.

Beail v. District of Columbia, 82 A.2d 765 (D.C. 1951), rev d on other grounds, 91 U.S. 
\pp D C 110, 201 F.2d 176 (1952). In Beail the court found that prohibiting persons from 
-jndering the streets late at night without any visible or lawful business and without giving a 
¡rood account of themselves was a constitutional crime-prevention measure.

In like manner, the Narcotics Vagrancy Act withstood various challenges. See. e.g., Wilson 
Lmtcd States, 212 A.2d 805 (D.C. 1965), rev'd on other grounds, 125 U.S. App. D.C. 87, 

" 1 2d 666 (1966); Rucker v. United States, 212 A.2d 766 (D.C. 1965); Harris v. United States, 
162 A.2d 503 (D.C. 1960).

'414 F.2d 1097 (D.C. Cir. 1968) (Robinson, J.; Leventhal & Tamm, JJ.). Although Chief 
Judge Greene of the D.C. Court of General Sessions indicated at trial that he believed the statute

• ai d. he considered himself bound by previous D.C. Court of Appeals decisions. District of 
Columbia v. Ricks, 94 Wash. L. Rptr. 1269 (D.C. Ct. Gen. Sess., June 16, 1966) (No. 3050- 
66).

In Ricks, appellant was observed on separate occasions standing in the doorway of a known 
■')ihcl, soliciting for prostitution, and wandering about the streets. The conduct in each case 
ccurred at predawn hours and was observed by police officers who recognized her as a “known 

and convicted felon, thief, prostitute, vagrant, and narcotics user.” The arrest conformed to 
niernal police department procedures, which were implemented in accordance with several court 

decisions holding that vagrancy was a continued pattern of iniquity, rather than a “solitary 
instance of wrongdoing.” 414 F.2d at 1098-99; see Golden v. District of Columbia, 210 A.2d 2, 
4 D C. 1965); Coley v. District of Columbia, 177 A.2d 889, 891 (D.C. 1962).

~'(l) Any person known to be a pickpocket, thief, burglat, confidence operator, or 
felon, either by his own confession or by [previous conviction of] such offenses or of 
an> felony, and having no lawful employment and having no lawful means of support

. and not giving a good account of himself when found loitering . . . .

(3) Any person leading an immoral or profligate life who has no lawful employment 
and who has no lawful means of support. . . .

|8) Any person who wanders about the streets at late or unusual hours . . . without 
any visible or lawful business and not giving a good account of himself.
Gm \NN 22-3302(1), (3), (8) (1967).

In holding unconstitutional only three of the act’s eight subsections, the court declared:
We are . . . aware that our ruling . . . undercuts the validity of other sections of 

both the general vagrancy statute and narcotics vagrancy legislation. Our silence as to 
the validity of these sections does not indicate any reservation about extending our 
holding to cover them in appropriate cases. We do not rule on those sections now 
because their validity was not argued nor is decision on them necessary for resolution 
of the case before us.

414 F.2d at 1110.

Speaking for a unanimous court in Ricks v. District oj Columbia,1™ 
Judge Robinson reversed a conviction for vagrancy, as defined by three 
subsections of the D C. Code,11' holding that “[t]he prevading difficulty 
[* *ith  the vagrancy law] is the legislative omission to provide a 
reasonable degree of guidance to citizens, the police and the courts as 
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to just what constitutes the offenses.”772 The court declared that lair 
notice and reasonable certainty are essential components of any statute 
and that their absence increases the likelihood of abuse by police, 
judges, and juries and unnecessarily restricts personal freedom, since 
people tend to refrain from engaging in activities of doubtful legality.773

7724 14 F.2d at 1100. Finding that such an omission was an infringement of Fifth amendment 
rights, Judge Robinson commented that ‘“a statute which either forbids or requires the doing of 
an act in terms so vague that men of common intelligence must necessarily guess at its meaning 
and differ as to its application, violates the first essential of due process of law.'” Id. at HOI. 
quoting Connally v. General Const. Co., 269 U.S. 385, 391 (1926).

313 Id. at 1101.
771Several jurisdictions have found statutes prohibiting “loitering” unconstitutional. See. e.g.. 

Baker v. Binder, 274 F. Supp. 658, 663-64 (W.D. Ky. I967); City of St. Louis v. Gloner, 2I0 
Mo. 502, 109 S.W. 30 (I908). Contra, In re Cregler, 56 Cal. 2d 308, 363 P.2d 305, 14 Cal. Rptr 
289 (196I); State v. McCorvey, 262 Minn. 361, 114 N.W.2d 703 (1962). The New York Court 
of Appeals invalidated a municipal loitering ordinance because it failed to establish a criterion 
by which prohibited conduct could be tested. People v. Diaz, 4 N.Y.2d 469, I5l N.E.2d 87I, I76 
N.Y.S.2d 3I3 (I958). Similarly, an Hawaii statute making it unlawful to habitually loaf, loiter, 
or idle on streets or public places was held invalid because no crime or unlawful act was being 
committed. Territory of Hawaii v. Anduha, 48 F.2d I7I, I73 (9th Cir. I93I).

775In holding that the provision was “much too loose to satisfy constitutional requirements,'’ 
the court First noted that what constitutes “giving a good account of oneself” depends upon the 
judgment of the particular police officer. 4I4 F.2d at 1105. It then referred to the Supreme 
Court’s decision in Shuttlesworth v. City of Birmingham, which held invalid an ordinance that 
had the effect of allowing a person to “stand on a public sidewalk in Birmingham only at the 
whim of any police officer of that city.” 382 U.S. 87, 90 (I965). Having made these two 
observations, the Ricks court saw “no significant difference from a constitutional standpoint 
between a law licensing one’s presence on a public street upon a police officer’s favorable 
judgment and one conditioning it upon the officer’s satisfaction with the explanation as to why 
the person is there.” 414 F.2d at 1105.

77*414 F.2d at 1107.
™ld.

In analyzing section 22-3302(1), the court found that there was 
insufficient specificity in describing a vagrant as a “loiterer"774 who 
does not “give a good account of himself.”775 The court also rejected 
the definition of a vagrant found in section 22-3302(3), since 
characterizing a vagrant as any individual who is “leading an immoral 
or profligate life" not only fails to give fair notice to the individual, 
but permits the police, judges, and juries to impose their own standards 
of conduct on the public.776 Finally, since the section 22-3302(8) 
description of a vagrant as one who “wanders . . . without any visible 
or lawful business" vests in police officers the broad discretion to 
decide who “wanders" and who has a “visible or lawful business." the 
court found what amounted to an unconstitutional grant of power to 
regulate movement on the public streets.777

Furthermore, the court criticized the manner in which the vagrancy 
laws had been used, noting that they principally had been employed to 
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prevent future crimes by those who because of their background, were 
deemed more likely to engage in criminal activity than the rest of the 
general public.778 While recognizing the importance of crime 
prevention, the court emphasized the established principle that “a 
citizen cannot be punished merely for being a ‘suspicious person.’ ”779 *

'Vagrancy laws also have been utilized by the police as an excuse to arrest an individual when 
'.here is insufficient evidence to prove him guilty of a more specific crime. A police officer who 
’.cstihed at the Ricks trial admitted that defendant “‘might be a real smooth operator and I might 
not be able to catch them doing these other things.’” Id. at 1109.

~*ld at 1110. quoting Stoutenburgh v. Frazier, 16 App. D.C. 229 (1900).
•414 F.2d 1111 (D.C. Cir. 1968) (Robinson, J.; Leventhal & Tamm, JJ.).

'I) The term “vagrant” shall mean any person who is a narcotic drug user or who 
has been convicted of a narcotic offense in the District of Columbia or elsewhere and 
who—
(A) having no lawful employment or visible means of support ... is found mingling 
with others in public or loitering in any . . . public place and fails to give a good 
account of himself; or. . .

(C) wanders about in public places at late or unusual hours of the night, either alone 
or in the company of ... a narcotic drug user or convicted narcotic law violator, and 
fails to give a good account of himself . . . .

DC Code Ann. §§ 334l6a(b)(l)(A), (C) (1967).
‘ 414 1 2d at 1113. A Presidential crime commission previously had recommended repeal of 

the narcotics vagrancy act, because “any preventive aspects of the law would be better achieved 
hrough a comprehensive drug treatment program and a more rational application of the 
District's civil commitment law to compel known addicts to submit to treatment in appropriate 
cases.'' President's Comm’n on Crime in the District of Columbia. Report 580 (1966).

°A narcotic user is defined by statute as:
any person who takes or otherwise uses narcotic drugs, except a person using such 
narcotic drug as a result of sickness or accident or injury, and to whom such narcotic 
drugs are being furnished, prescribed, or administered in good faith by a duly licensed 
physician in the course of his professional practice.

DC Code Ann. § 33-416a(b)(2) (1967).
“414 F 2d at 1112. The court recognized that the intent behind the narcotics vagrancy statute 

was to suppress drug traffic and that the police invoked the statute when they could not make 
an arrest for narcotics possession; nevertheless, the court found such factors insufficient to 
surmount the statute's constitutional shortcomings, td. at 1115-16.

The same reasoning espoused by the court in Ricks v. District of 
Columbia was applied in Ricks v. United States which declared two 
sections of the Narcotics Vagrancy Act781 unconstitutional.782 The 
principal difference between the Narcotics Vagrancy Act and the 
General Vagrancy Act was one of offender status. The former applied 
only to narcotic drug users783 or persons convicted of a narcotic 
offense;784 the latter included any member of the general public. Calling 
attention to the noticeable similarity in the two statutes, the court 
referred expressly to Ricks v. District of Columbia for its rationale.

In arriving at its result, the court refuted the government’s 
argument that because the police had adopted a strict and limited 
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enforcement policy, the statute should be held constitutional.745 The 
court reasoned that since the general public is not on notice as to the 
secret administrative procedures of the police department, the statute 
must be examined “on its face,” not according to the way in which it 
is implemented.746

7MThe Government claimed to use the statute only in “pockets of narcotic activity.” where
addicts congregated while awaiting contact with their pushers. Since its enforcement policy was
defined clearly as to area, subjects and purposes, the Government argued the statute was brought
within constitutional limits, td. at 1116.

1Mtd. at 1117.
7*7“No person shall address any offensive, derisive or annoying word to any other person who 

is lawfully in any street or public place, nor call him by any offensive or derisive name . . . .” 
Law of April 30, 1925, ch. 378 § 2 (1925) New Hampshire Laws 281 (now N.H. Rev. Stat. 
Ann. § 570.2 (1955)).

7H*315 U.S. 568 (1942).
7M’/i/. at 573, quoting State v. Brown, 68 N.H. 200, 38 A.2d 731 (1894). The Court upheld 

Chaplinsky’s conviction, finding that the circumstances surrounding his use of profanity were 
such as to create a potential for disorder and riot. td. at 574.

”•___ F.2d____ (D.C. Cir. 1969) (en banc), rev'g No. 20,927 (D.C. Cir., June 28. 1968).
7,1 It shall not be lawful for any person or persons within the District of Columbia to 
congregate and assemble in any street . . . and engage in loud and boisterous talking 
or other disorderly conduct . . . or to . . . obstruct . . .the free use of any . . . street 
[or sidewalk]; it shall not be lawful for any person or persons to curse, swear, or make 
use of any profane language or indecent or obscene words ... in any street [or] public 
place ....

D C. Code Ann. § 22-1107 (1967).
7KAppellant and four men were standing on the sidewalk in front of a laundromat when two 

police officers approached. Although the sidewalk was 13 or 14 feet wide, the officers, claiming 
the men were blocking the flow of pedestrian traffic, ordered the men to disperse. Upon being 
requested by the officers to clear the sidewalk, appellant replied that “no God damn policeman" 
and “no son of a bitch" could make him move. When appellant dared the police officers to "lock 
my [his] God damn ass up,” the officers took him into custody------- 1 .2d at-------

Disorderly Conduct

Interpreting a statute forbidding the use of profane language in 
public,787 the Supreme Court in Chaplinsky v. New Hampshire1™ held 
that in order for the statute to be constitutional, no words could be 
forbidden “‘except such as have a direct tendency to cause acts of 
violence by the persons to whom, individually, the remark was 
addressed.’ ”789 Following the dictates of Chaplinsky, the court of 
appeals in Williams (George) v. District of Columbia1™ significantly 
narrowed the scope of the disorderly conduct statute791 by requiring 
more than the mere utterance of obscene language in order to violate 
the statute’s proscription against the use of such language in public.

In Williams, appellant allegedly had made some “comments" to a 
police officer who had ordered him and four other men to move on.7*2 * * 
As a result, he was arrested and convicted for uttering profane words 
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in public.793 The court denied the prosecution’s contention that 
appellant's use of profane words in public was in itself a violation of 
the statute and held that for the statute to be constitutional, it also 
must be proved that the language was used “in circumstances which 
threaten a breach of the peace.”794 Balancing society’s interest in 
preserving peace against the individual's first and fourteenth 
amendment rights, the court declared that the state has no power to 
protect an “ ‘individual’s mind from the effects of obscenity’ simply 
because it wishes ‘to control the moral content of a person’s 
thought.' ”7’5 The court, however, went on to say that the State does 
have a right to prevent the use of profane language that “creates a 
substantial risk of provoking violence” or is “so offensive ... as to 
amount to a nuisance.”796

''See note 791 supra. Charges of refusing to move were dismissed by the trial court on the 
basis of Shuttlesworth v. City of Birmingham, 382 U.S. 87 (1965).

'M___ F.2d at_____ When arguing before the D.C. Court of Appeals and the division of the
Circuit Court that originally heard the case, the prosecution claimed there was no need to read 
this additional element into the statute. Before the court en banc, however, the Corporation 
Counsel made a complete reversal and argued that when applying the statute, this additional 
element should be included. Id. at____

7,1 Id at___ _ quoting Stanley v. Georgia, 394 U.S. 557 (1969).
**ld at____For purposes of the disorderly conduct statute, nuisance and risk of violence

are the circumstances in which a breach of the peace is threatened and obscene language may be 
proscribed. Id. at____ It should be presumed, however, that because of his special training, a
police officer is less likely to be provoked by profane language than the average citizen. See 
Model Penal Code § 250.1, Comment at 14 (Tent. Draft No. 13, 1961).

™___ F.2d at_____
*‘405 F.2d 1352 (D.C. Cir. 1968) (Tamm, J.; Burger, J.; Fahy, J., concurring in part, 

dissenting in part).
"See D.C. Code Ann. § 22-2801 (1967).

***390 U.S. 570 (1968). Speaking for the majority. Justice Stewart held that the death penalty 
provision of the Federal Kidnapping Act violated the constitutional right to a jury trial:

[T]he defendant who abandons the right to contest his guilt before a jury is assured 
that he cannot be executed; the defendant ingenuous enough to seek a jury acquittal 

Because the information was insufficient and the trial judge had not 
applied the proper standard, it was futile to speculate whether in light 
of the constitutional restriction of the statute, the facts of the case 
would have been adequate to find guilt. The court therefore ordered 
appellant’s conviction vacated and the charges against him dismissed.797

Rape

Appellants in Bailey (James) v. United States™*  ** *** had been found 
guilty of sexually attacking a minor, and because the offense involved 
rape the jury had the option of imposing the death penalty.799 Citing 
the Supreme Court’s decision in United States v. Jackson,™ the court 
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found the death penalty provision, although not invoked, in violation 
of the sixth amendment, since it forced the accused to subject himself 
to a potentially graver punishment in order to exercise his 
constitutional right to a jury trial.

The court ruled, however, that the provision was severable from the 
remainder of the statute801 and upheld the conviction. Since appellants 
were not intimidated by the threat of death into either waiving trial by 
jury or pleading guilty, there was no reasonable possibility of prejudice. 
Furthermore, because the prosecutor had stated to the jury that he was 
not going to seek the death penalty, the court rejected Judge Fahy’s 
dissenting argument that the possibility of a compromise verdict 
warranted reversal.802

stands forwarned that, if the jury finds him guilty and does not wish to spare his life, 
he will die. . . .
.... Whatever might be said of Congress’ objectives, they cannot be pursued by 
means that needlessly chill the exercise of basic constitutional rights.

Id. at 581-82.
x“'405 F.2d at 1356. Likemise, the Jackson Court did not invalidate the entire kidnapping 

statute; it merely severed the penalty from the operative sections of the statute. 390 U.S. at 586; 
accord, Reagen v. Farmer's Loan & Trust Co., 154 U.S. 362, 396 (1894).

HO2405 F.2d at 1356-57. Judge Fahy argued that any indecision by a jury is likely to result in 
a compromise verdict. Thus, when the court improperly gave the jury the opportunity to 
recommend the death penalty, the jury’s verdict was likely to be “more serious than if the jury’s 
consideration had been properly restricted.” Had the death penalty instruction not been given, 
the jury’s choice would have been among rape with a 30 year maximum sentence, assault, and 
not guilty, rather than among rape with the death penalty, rape with a 30 year maximum sentence, 
assault, and not guilty. In the absence of the death penalty alternative, a compromise reached by 
the jury might well have resulted in a finding of guilt only for the lesser included offense of assault. 
Id. at 1361.

Whoever knowingly and willfully . . . threatens] to take the life of or to inflict bodily 
harm upon the President of the United States . . . shall be fined not more than SI,000 or 
imprisoned not more than five years or both.” 18 U.S.C. § 871(a) (1964). See generally Note. 
Threatening the President: Protected Dissenter or Potential Assassin, 51 Geo. L.J. 553 (1969).

HO<394 U.S. 705 (1969).
H05 Prior to Watts, the focus of some courts had been on the definitions of “knowingly” and 

“willfully.” Thus, guilt was established if defendant comprehended the meaning of the words and 
intentionally uttered them as a declaration of his apparent determination to carry them out. See. 
e.g., Ragansky v. United States, 253 F. 643 (7th Cir. 1918); accord, Pierce v. United States, 365 
1.2d 292 (10th Cir. 1966); Michaud v. United States, 350 F.2d 131 (10th Cir. 1965). Under such 
holdings, almost any statement promising action against the President, even if made in jest, 
constituted an offense under the statute. See. e.g., Pierce v. United States, supra at 292.

Threatening The President

Reversing a conviction for threatening the life of the President,803 
the Supreme Court in Watts v. United States™* focused on the nature 
of the threat rather than on the elements of willfulness and 
knowledge.805 Emphasizing the need to tolerate robust political 
discussion, the Court held that the Government must prove a “true 
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threat."'06 This term, the court of appeals in Alexander v. United 
States* *01 had the opportunity to apply the teachings of Watts. After a 
period of heavy drinking, appellant placed a number of calls to the 
White House, in which he made several “statements of a threatening 
nature." He subsequently was arrested and convicted on two counts of 
“knowingly and willfully threatening the life of the President.”808 In 
holding the jury instructions, which were based on pvz-Watts doctrine, 
erroneous,809 the court declared that “merely idle talk or jests” cannot 
constitute a “true threat.” Moreover, the conditional nature of 
statements, while not providing a complete defense, should be 
considered in determining whether the remarks amount to a political 
hyperbole or an actual threat. Emphasizing the importance of the 
circumstances in which the remarks had been made, the court noted 
that the jury should have been permitted to consider evidence that 
appellant had consumed substantial quantities of liquor.810

*394 U.S. at 708.
*___ F.2d____ (D.C. Cir. 1969) (Robinson, J.; Bazelon, C.J. & McGowan, J.).
*/d at____
*Thc trial judge instructed that a “threat” was a ‘“declaration of intention to injure another 

b\ the commission of an unlawful act,'” that the “‘offense could be committed by merely idle 
talk or jests. ” that the conditional nature of the statements “was not a defense,” and that 
appellant's intoxication was of consequence only in determining whether he had the requisite 
specific intent, td at____

' The court emphasized that it was not deciding that a “true threat” was lacking, but was 
rc'.ersing so that the jury under proper instructions might decide whether one had been made. Id. 
at____

‘ 407 F.2d 695 (D.C. Cir. 1969) (Bazelon, C.J.; Robinson, J.; Burger, J., dissenting in part, 
concurring in part)

‘ Petitioner, who allegedly raped an 11-year-old girl, had requested a mental examination and 
therefore had been committed for a determination of whether he was competent to stand ’trial 
and for an evaluation of his mental state at the time of the crime. Id. at 696; see D C. Code 
Ann § 301(a) (1967).

m4O7 F.2d at 696.
‘"Rending its decision, the court of appeals had issued an order directing the hospital to hold

DEFENSES
Insanity

Pretrial Mental Examination. In Thornton v. Corcoran,m
petitioner was committed to Saint Elizabeths Hospital for a pre
indictment mental examination.812 He then unsuccessfully moved in the 
district court for an order permitting his attorney and an independent 
psychiatrist to attend the staff conference that would be held before the 
hospital reported its findings to the court.813 Thereupon, petitioner 
sought a writ of mandamus in the court of appeals directing the district 
judge to enter such an order.814 Recognizing that unusually compelling 
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circumstances must be established before a writ of mandamus will be 
issued,815 the court investigated the basis upon which the writ was 
sought and ruled it inappropriate, because “the inchoate record . . . 
precludes the requisite findings of fact. . . .”816

its staff conference, without waiting for the court’s disposition of the petition, and to record the 
conference on audio tape. Id. at 696-97. In his dissent, Judge Burger described this action as a 
“flagrant abuse of power,” insisting that such an order amounted to a writ of mandamus 
directing the hospital to conduct a staff conference. Id. at 710.

"l5Traditionally, the writ is issued in order to confine “an inferior court to a lawful exercise 
of its prescribed jurisdiction or to compel it to exercise its authority when it is its duty to do 
so.” Id. at 697, quoting Roche v. Evaporated Milk Ass’n, 319 U.S. 21, 26 (1943). See also Will 
v. United States, 389 U.S. 90 (1967); Ex parte Fahey, 332 U.S. 258, 260 (1947); Cobbledick v. 
United States, 309 U.S. 323, 324 (1940).

"'* *407 F.2d at 698. The Supreme Court has ruled that the issuance of the writ be accompanied 
by “findings of fact” and “some statement of the court’s legal reasoning.” Will v. United States, 
309 U.S. 90, 104 (1967). While an appellate court may issue the writ once it has been established 
that a constitutional right is involved and deserves protection, the court recognized that often such 
a determination requires the information only a full trial can provide. 407 F.2d at 698.

*”388 U.S. 218 (1967).
*l*Id. at 225. The Supreme Court in Wade noted that all pretrial confrontations must be 

examined carefully to determine whether counsel’s presence “is necessary to preserve the 
defendant’s basic right to a fair trial as affected by his right meaningfully to cross-examine the 
witnesses against him and to have effective assistance of counsel at the trial itself.” Id. at 227, 
quoted in Thornton v. Corcoran, 407 F.2d 695, 698 (D.C. Cir. 1969).

"'•Assuming that petitioner was found competent to stand trial, it appeared that the question 
of responsibility would be the major issue at trial. Since Saint Elizabeths personnel, albeit 
theoretically impartial examiners, would testify for the Government on this issue, the staff 
conference could have an important effect on the success of petitioner’s insanity defense. 407 F.2d 
at 699.

at 701-02; see Rollerson v. United States, 119 U.S. App. D.C. 400, 406, 343 F.2d 269, 
274-75 (1964); Jackson v. United States, 118 U.S. App. D.C. 341, 346, 336 F.2d 579, 584 (1964). 
Judge Bazelon indicated that the average lawyer’s ignorance of psychiatry has made intelligent 
cross-examination of government witnesses in insanity cases a rarity. Urging lawyers to seek 
information about their clients from the hospitals in which they are examined. Judge Bazelon 
suggested that if such information is not provided, a court order might be appropriate to compel 
cooperation and that effective protection of the right to cross-examination might require the right 
to counsel at hospital staff conferences. 407 F.2d at 701-02.

Speaking for the court, however, Chief Judge Bazelon discussed the 
underlying constitutional reasons why counsel and an independent 
psychiatrist might be necessary at the staff conference. Guided by the 
Supreme Court’s directive in United States v. that counsel be
provided “whenever necessary to assure a meaningful ‘defence,’”818 
Judge Bazelon noted the importance to petitioner of the hospital's 
sanity determination.819 Furthermore, he expressed concern over 
subjective elements involved in such determination and the deleterious 
effects counsel’s absence from the staff conference might have on his 
ability to cross-examine government witnesses.820 Finally, he pointed 
out the possible self-incrimination problem posed by a staff conference
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interview of petitioner,821 observing that if petitioner’s rights “can be 
protected in no other way [than by having counsel present at the 
conference], his argument is of constitutional dimensions.”822 
Nevertheless, since alternative methods to protect petitioner’s right to 
cross-examination might be available,823 Judge Bazelon refused to 
mandamus the district court, suggesting that such alternatives be 
explored at trial and if necessary, the matter subsequently could be 
raised on appeal.824

Judge Bazelon expressed concern with the clearly testimonial character of the words uttered
* hen a defendant is interviewed by hospital personnel at the staff conference, noting that the right

counsel is even “more compelling” during this stage of the conference. 407 F.2d at 700-01. 
M cover, he rejected the proposition that an individual who requests a mental examination 
waives his fifth amendment privileges. Id.

/Jal 702.
°ln an amicus curiae brief the hospital had argued that all records pertaining to petitioner

* uld be available to his attorney, as well as copies of the staff conference report. The hospital 
urther slated that staff personnel were also available to informally discuss petitioner’s case. Id.

wld. at 703.
,3The substantiality of both the insanity defense and the real defense on the merits is critical 
the issue of bifurcation. In Higgins v. United States, Judge Burger noted that the psychiatric 

reports conflicted and failed to relate the alleged disease to the alleged offense. 401 F.2d 396 (D.C. 
Cir. ¡968) (Burger, J.; Tamm & Robinson, JJ.). There was no reason, therefore, for the court to 

■ scuss whether a substantial defense on the merits existed, and it held only that defendant made 
' substantial insanity claim. Id. at 398. Although a substantial insanity defense was presented 
n Harried v. United States, the court found no abuse of discretion by the trial judge in failing 

to order bifurcation, because there was “no [real] defense beyond putting the Government to its 
proof." 128 U.S. App. D.C. 330, 333, 389 F.2d 281, 284 (1967).

‘“Holmes v. United States, 124 U.S. App. D.C. 152, 154, 363 F.2d 281, 283 (1966). The 
power of the courts to grant bifurcation in the District of Columbia is not statutory, but is based 
on the common law right of courts “to control the order of the criminal trial and the submission 
of issues to the jury.” Id.

Three jurisdictions have enacted legislation specifically providing for bifurcation. See Cal. 
ftsAL Code § 1026 (West 1956); Colo. Rev. Stat. Ann. § 39-8-3 (1963); Tex. Code Crim. 
Pr<>< \w art. 46.02 (1966), criticized in Stout, Criminal Procedure and Crime Prevention, 38 
Texas L Rev 821, 828 (1960). See generally Louisell & Hazard, Insanity as a Defense: The 
Hi furcated Trial. 49 Calif. L. Rev. 805 (1961).
‘On at least one occasion, however, the United States District Court granted a motion for a 

bifurcated trial. United States v. Wade, Cr. No. 1231-67 (D.D.C., May 15, 1968). In Wade, 
defendant was indicted for assault with intent to commit carnal knowledge and assault with a 
dangerous weapon. Since doctors at St. Elizabeths Hospital found him to be suffering from a 
mental disease and since he also had a strong defense on the merits, Judge Hart granted defense 
counsel’s motion for a bifurcated trial. Defendant later was tried on the merits and acquitted.

Bifurcation. When a defendant has both a substantial insanity
defense and a real defense on the merits825 and when the evidence needed 
to prove insanity threatens to prejudice the real defense, trial courts 
have “broad discretion in considering bifurcation . . . [and] in 
prescribing its procedures.”826 Although the court of appeals has yet to 
reverse a trial judge’s failure to order a bifurcated trial,827 its language 
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in Contee v. United States,™ suggests that it may do so in the near 
future.

Appellant had been charged with first degree murder and sought a 
bifurcated trial, alleging that the evidence to be introduced in support 
of his primary insanity defense would prejudice his two real 
defenses—self-defense and lack of premeditation. By introducing in 
support of his insanity plea an interview made under the influence of 
sodium pentathol, in which he admitted that for several months he had 
planned to kill his wife, he obviously would prejudice his two defenses 
on the merits. The trial judge denied bifurcation, but offered to expunge 
the prejudicial admission from the interview; this offer, however, was 
rejected by appellant's attorney, who thought that the deletion would 
materially weaken the insanity defense. Although the court of appeals 
found the defense of lack of premeditation to be substantial, it deferred 
to the trial judge’s observation that the testimony submitted to prove 
insanity might have bolstered, as well as weakened, appellant's defense 
on the merits.829

The Wade case clearly demonstrates the advantages of a bifurcated trial to both the prosecution 
and the defendant. Because an insanity defense, which requires extensive expert testimony by both 
sides, usually prolongs the duration of the trial, the District of Columbia benefits financially and 
administratively when the defendant is acquitted on the merits. The defendant, on the other hand, 
is able to avoid the risk of being found not guilty by reason of insanity and then being ordered 
to spend an indeterminate period of time at Saint Elizabeths.

H2M410 F.2d 249 (D.C. Cir. 1969) (Bazelon, C.J.; Prettyman, J.; Tamm, J., dissenting in part).
K2W/¿/ at 251-52. In Washington v. United States, the court also had an opportunity to 

determine whether the trial judge abused his discretion by not granting defendant's motion for 
bifurcation. ___  F.2d ____ (D.C. Cir. 1969) (per curiam) (Bazelon, C.J., Burger & McGowan.
JJ.). Noting that denial of bifurcation may have been erroneous, the court nevertheless refused 
to pass on the matter because appellant did not wish to assign the bifurcation ruling as error 
Since the sentence was to run concurrently with his sentence for a prior conviction, the court felt 
that “there is little now to be gained [by appellant] from a trial of his criminal responsibility 
with the possibility of indefinite commitment upon an acquittal by reason of insanity." Id al 
___ ,cf. Henderson v. United States, 123 U.S. App. D.C. 380, 360 F.2d 514 (1966).

K30410 F.2d al 250. The court also stated that when bifurcation is ordered, the defense on the 
merits should be tried first. It is interesting to note that such a procedure is at variance with that 
followed by the Texas and Colorado courts, which conduct the insanity trial first. See Colo. Rfa 
Stat. Ann. § 39-8-3 (1963); Tex. Code Crim. Proc. Ann. art. 46.02 (1966).

“‘Such circumstances could arise when defendant is represented by inexperienced counsel or 
possibly when defendant's attorney has overlooked the possibility of severance. 410 F.2d at 250.

The significance of Contee lies not in its holding, but in the 
guidelines the court in dictum suggested trial judges follow in 
determining whether to order bifurcation. First, k‘[i]n cases of doubt, 
the question should be resolved in favor of bifurcation where the 
evidence on criminal responsibility does not significantly overlap the 
evidence on the merits.”830 Secondly, whenever a defendant raises the 
defense of insanity, the trial judge should be alert to the need for 
bifurcation and in appropriate circumstances,831 order bifurcation
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“whether [or not] defendant's attorney makes an initial request or an 
initially sufficient showing of need.”832 Finally, even when the 
circumstances known at the time of the motion do not require the judge 
to grant a motion for bifurcation, “the denial [of such a motion] may 
nonetheless in some circumstances require reversal and a new trial.”833

'-/</ The court thus seems to have modified a prior decision which held that “it is not his 
■. trial judge’s] duty to consider the question of bifurcation absent a request from defense 

. unsel Harried v. United States, 128 U.S. App. D.C. 330, 333, 389 F.2d 281, 284 (1967). But
1 nned Slates v. Wilson, 399 F.2d 459, 464-65 (4th Cir. 1968) (Sobeloff. J., dissenting).
The dictum in Coulee leaves unanswered the question whether the court will follow its holding 
term in Parman v. United States. 130 U.S. App. D.C. 188, 399 F.2d 559 (1968). In Parman, 

appellant initially requested bifurcation with two juries. The court affirmed the denial without 
actually determining whether appellant had a substantial insanity defense or a real defense on the 

'. instead it held only that appellant's attorney, who was solely responsible for raising the
1 bifurcation, failed to adequately show a need for two juries. Had Parman not involved a 

'. .-C'l for two juries, its present vitality would be questionable in light of Contee. For a criticism 
‘ the court’s reasoning in Parman, see Circuit Note: 1967-1968 Term 424.

’ 4! * 1 I 2d at 251. Concerned with the possible injustice resulting from the ignorance or 
neglect of trial counsel, the court perhaps was establishing additional grounds for claiming 
nclfcctive assistance of counsel. Id. at 250-51; see notes 448-53 supra and accompanying text, 

heless. this particular guideline is overly general and probably best serves as an admonition 
order bifurcation when in doubt.

‘ ■ \n accused is not criminally responsible if his unlawful act was the product of mental
■ sc a sc or defect.” Durham v. United States. 94 U.S. App. D.C. 228, 240-41, 214 F.2d 862, 874-

9?4|. ••[ x] mental disease or defect includes any abnormal condition of the mind which 
substantially affects mental or emotional processes and substantially impairs behavior controls.’’ 
McDonald v United States, 114 U.S. App. D.C. 120, 124, 312 F.2d 847, 851 (1962) (en banc), 

nder the Durham rule, an act becomes a “product” if ”[b]ut for this disease the act would 
' have been committed.” Carter v. United States, 102 U.S. App. D.C. 227, 236, 252 F.2d 608, 

617 (1957).
‘'Durham v. United States, 94 U.S. App. D.C. 228, 241, 214 F.2d 862, 875 (1954). 

Intendant’s burden of introducing “some” evidence and the prosecution’s ultimate burden of
■ ' >ving beyond a reasonable doubt that defendant was sane were established for the federal courts

Ihe burden of proof is assigned to the prosecution because the defendant’s sanity—legal 
opacity to commit crime is an element of any crime charged and like all other elements, must 
he proved Davis v. United States, 160 U.S. 469, 487-88 (1895). When “some” evidence is 
Present, the trial judge may sua sponte interpose the insanity defense, even against the express 
*'shcs of the defendant. Whalem v. United States, 120 U.S. App. D.C. 331, 346 F.2d 812, cert, 
denied. 382 U.S. 862 (1965). The court, however, “is not to be oblivious of the defendant’s 
'ntercsts in their entirely, including his wish and capability to prove” a defense on the merits. 
Patton v | nited Slates, 403 I .2d 923, 925 (D.C. Cir. 1968). Reversal based on the trial judge’s 
a'lure to raise the defense against the wishes of the defendant is unlikely. See. e.g., Trest v. United 

States, 122 1 s. Xpp D C. II, 350 F.2d 794 (1965), cert, denied, 382 U.S. 1018 (1966); Harper
■ ' nited States, 122 U.S. App. D.C. 23. 350 I .2d 1000 (1965), cert, denied, 383 U.S. 951 (1966).

'“Davis v. United Stales, 160 U.S. 469, 486-88 (1895).

Directed Verdict. In the District of Columbia, which employs
the Durham-Me Donald insanity standard,834 the defendant merely must 
introduce “some" evidence of insanity to shift the burden of proving 
sanity to the prosecution.835 The prosecution, however, enjoys an initial 
rresumption of a defendant’s sanity,836 and the courts traditionally have 
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been reluctant to require a directed verdict of not guilty by reason of 
insanity.837

aiSee. e.g., Parman v. United States, 130 U.S. App. D.C. 188, 197, 399 F.2d 559, 568, cen. 
denied, 393 U.S. 858 (1968); Washington v. United States, 129 U.S. App. D.C. 29, 30, 390 F.2d 
444, 445 (1967); King v. United States, 125 U.S. App. D.C. 318, 324, 372 F.2d 383, 389 (1967). 
Bui see Frigillana v. United States, 113 U.S. App. D.C. 328, 307 F.2d 665 (1962); Isaac v. United 
States, 109 U.S. App. D.C. 34, 284 F.2d 168 (1960). See generally Circuit Note: 1967-1968 Term 
416-17.

*3*.___ F.2d____ (D.C. Cir. 1969) (Bazelon, C.J.; Leventhal, J.; Fahy, J., concurring).
^Both testified that defendant was very immature and that he could form no more than the 

most shallow relationships with other people. One viewed his persistent inept criminality as 
symptomatic of a general inability to cope with life; the other regarded it as a defense mechanism 
to keep his self-esteem “up to a level where he will not fall apart.” Id. at____

’““The third psychiatrist believed defendant’s criminality was attributable to his desire to make 
a more profitable and easier living than he could by working at a routine job. He thus concluded 
that defendant’s actions had no “bizarre” import supporting an opinion that he was mentally 
ill. Id. at------

MlId. at ____
K,2/J. at____Although procedurally Adams did not involve a refusal to grant a directed

verdict, reversal necessarily would have included a holding that reasonable men could have 
doubted defendant’s sanity. Thus a directed verdict would have been required had the trial been 
before a jury. Appellant argued that when the issue of insanity is decided by the court rather than 
a jury, a different standard of reversal should exist. The court dismissed this argument on two 
grounds: (I) A greater likelihood of reversal on appeal might influence defendants to waive their 
right to jury trial; and (2) even in a jury trial, the “judge must always make the initial decision 
. . . whether a directed acquittal for insanity is required.” Id.

M4’“We hold that a state law which imprisons a person thus afflicted as a criminal . . . inflicts 
a cruel and unusual punishment in violation of the Fourteenth Amendment.” Robinson v. 

This reluctance was demonstrated again this term when the court 
in Adams (Thomas) v. United States* *™  affirmed a trial judge's finding 
of sanity in a nonjury trial. Defendant had spent 28 of his last 31 years 
in prison for a series of housebreaking offenses, each committed shortly 
after his release from prison and each characterized by marked 
ineptness. Two psychiatrists who had examined defendant offered 
testimony tending to support legal insanity,839 while a third, who had 
not examined defendant, offered contradictory testimony based on 
scrutiny of hospital records.840 The court of appeals found that “it 
would indeed be difficult ... to conclude with a high degree of 
certainty that [the defendant] is not a mentally ill person, and that his 
. . . offense was not causally related to his mental disease,”841 but 
nevertheless refused to reverse because “the trial judge, acting as fact
finder . . . found beyond a reasonable doubt” that appellant was not 
legally insane.842

Chronic Alcoholism and Narcotics Addiction

Narcotics addition and chronic alcoholism are not punishable as 
crimes,843 and in the District of Columbia chronic alcoholism is also a 
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defense to public intoxication.844 Furthermore, in combination with 
other factors, evidence showing either narcotics addiction or chronic 
alcoholism may be probative on the issue of legal insanity.845 Whether 
either status is a defense under a criminal responsibility test, however, 
is the subject of some confusion and of considerable debate.846

California, 370 U.S. 660, 667 (1962). Although Robinson addressed itself to a statute making 
the status of narcotic addiction a criminal offense, the rationale of the holding and inferences in 
the majorits opinion strongly suggest that a statute defining chronic alcoholism as criminal

• ; <se would be condemned. This probability also is supported by language in Powell v. Texas, 
in which the Court distinguished Robinson by saying that “the present case does not fall within 
that Robinson] holding, since appellant was convicted, not for being a chronic alcoholic, but for 
Sei ng in public while drunk .... The State of Texas thus has not sought to punish a mere status 

Powell v. Texas, 392 U.S. 5 14, 532 (1968) (emphasis added).
“‘Easter v. District of Columbia, 124 U.S. App. D.C. 33, 361 F.2d 50 (1966); accord, Driver 
Hinnant, 356 F.2d 761 (4th Cir. 1966). In arriving at its result, the Easter court by necessity

. -nd that the status of alcoholism is not punishable.
'■ Trial judges are advised that when instructing the jury on the insanity defense, they should 

>pcc fically consider focusing attention on the combination of addiction and other indicia of 
mental involvement. Addiction standing alone, however, does not constitute a mental disease or 
defect within the Durham-Me Donald standard; nor is a showing of addiction “some evidence”

' insanity sufficient to place the burden of proving sanity on the prosecution. Gaskins v. United 
Slates-------U.S. App. D.C.____ , 410 F.2d 987 (1967); accord. Green v. United States, 127 U.S.
App D.C. 272, 383 F.2d 199 (1967), cm. denied, 390 U.S. 961 (1968); Heard v. United States, 
121 U.S. App. D.C. 37, 348 F.2d 43 (1964). See generally Bowman, Narcotic Addiction 
Responsibility under Durham, 53 Geo. L.J. 1017 (1965).

In Watson Albert) v. United Stales, defendant, a narcotics addict, was convicted of several 
narcotics possession offenses. 408 F.2d 1290 (D.C. Cir.), vacated and en banc rehearing ordered, 
V). 21.186 (D.C. Cir., Apr. 18, 1969); see notes 716-37 supra and accompanying text. 
Recognizing that the insanity argument is not valid unless there is “other” evidence of mental 

ncss, the American Civil Liberties Union submitted an amicus brief for the en banc rehearing 
which it suggested that because of the difficulty in providing such “other” evidence, a defense 

pharmacological duress” be established for cases involving possession by addicts. Brief for 
A< LU as Amicus Curiae at 36-40, Watson (Albert) v. United States, No. 21,186 (D.C. Cir., 
Apr 18. 1969). vacating 408 F.2d 1290 (D.C. Cir. 1969). The possibility of this defense had been 
noted previously in Castle v. United States:

An act committed under compulsion, such as apprehension of serious and immediate 
bodily harm, is involuntary and, therefore, not criminal .... It is argued that a jury 
might well find duress of exculpatory dimension in the eyes of the law based on an 
active addict's apprehension of major withdrawal symptoms. We note that here the 
crimes charged were purchase, receipt, and concealment by appellant in his own 
bedroom of a quantity of drugs equal to one day’s habit, and that appellant was treated 
for withdrawal symptoms shortly after the offense and arrest.

*'0 U.S. App. D.C. 398, 400-01, 347 F.2d 492, 494-95 (1964), cert, denied, 381 U.S. 929 (1965);
Hutcherson v. United States, 120 U.S. App. D.C. 274. 288, 345 F.2d 964, 978 (dissenting 

opinion), cert denied, 382 U.S. 894 (1965).
'“Salzman v. United States, 405 F.2d 358 (D.C. Cir. 1968). In Easter v. District of Columbia, 
court held that a chronic alcoholic could not be punished for public drunkenness because by 

legislative determination, he lacked the requisite mens rea. 124 U.S. App. D.C. 33, 361 F.2d 50 
*•966) ten banc), see D C. Code Ann. § 24-501 (1967). Although a portion of Judge Fahy’s 
opinion in Laster invoked the eighth amendment, that portion was concurred in by only three of 
’been banc court's eight members.

The extent and the rationale of the relationship of chronic 
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alcoholism to criminal responsibility was discussed by the court of 
appeals this term in Salzman v. United Stales.™ Appellant, who at 
trial had pointed out that only hours before his arrest for robbery he 
had been adjudged a “chronic alcoholic,” urged error because the trial 
judge had not instructed the jury that “chronic alcoholism may be a 
defense to a crime of specific intent where the crime arose out of, or 
was the product of, the chronic alcoholism.”848 Although the court 
disposed of this contention procedurally by noting that it had not been 
raised properly at trial,849 the merits of the issue were discussed in 
separate opinions.

M7405 F.2d 358 (D.C. Cir. 1968) (Burger, J.; Wright, J., concurring; Robinson, J., concurring 
separately).

M*ld. at 362.
Defendant offered no evidence at trial tending to show a causal relationship between his 

chronic alcoholism and the crime charged; nor did defense counsel request the instruction which 
on appeal, appellant argued should have been given. Id. at 362-63.

^°See note 835 supra. Judge Burger reasoned that chronic alcoholism is analogous to narcotics 
addiction in its relationship to the insanity defense. 405 F.2d at 364.

“'405 F.2d at 363. He suggested that McDonald was the necessary result of Durham's "trial- 
by-label” rule. Id. at 362.

’“Although Judge Burger did not indicate clearly whether showing a loss of cognitive and 
volitional controls due solely to addiction or alcoholism would be sufficient to interpose the 
insanity issue, he did point out that standing alone, a showing of alcoholism would be insufficient 
to raise the issue. “(T]he accused must show some evidence that he has lost the capacity to control 
his behavior, not simply with respect to drinking, but in other contexts as well." Id. at 364. Even 
if defendant shows he is a chronic alcoholic and presents “some evidence” that his alcoholism 
impaired his behavior controls with respect to acts other than drinking, particularly the act with 
which he is charged, it remains questionable whether in Judge Burger’s view a defendant will have 
successfully placed the burden of proving sanity on the prosecution.

^Id at 372. While Judge Wright emphasized that his test does not require a determination 

Speaking for the court, Judge Burger discussed alcoholism and 
narcotics addiction only in conjunction with the test for legal insanity, 
suggesting that neither status constitutes a mental disease or defect 
within the Durham-Me Donald standard.850 Reasoning that the greatest 
problem with the Durham standard was its tendency to promote “trial- 
by-label,” Judge Burger declined to grant any significance to the labels 
of “chronic alcoholism” and “narcotics addiction.”851 Instead, he 
insisted that before invoking Durham, evidence be proffered on the 
question of defendant’s cognitive and volitional capabilities.852

In his concurring opinion, Judge Wright proposed a test of 
responsibility distinct from that of legal insanity. He modeled his test 
on the Durham- McDonald standard, but dispensed with the 
requirement that the disease or defect be mental. “The jury would be 
instructed that if it finds that the defendant was suffering from a 
disease, and that his actions were a product of that disease, it should 
find the defendant not guilty.”853 After an extensive discussion of 
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medical, judicial, and legislative treatment of alcoholism, Judge Wright 
concluded that by his test alcoholism is a disease and that criminal 
responsibility should not be assigned to actions that are the product of 
such a disease. Answering the majority, Judge Wright urged that his 
test would avoid “trial-by-label in the same manner in which it is 
sought to be avoided when the conventional insanity defense is 
raised by hearing expert testimony as to the effect of the disease on 
the individual defendant’s behavior.854 Judge Wright avoided proposing, 
however, a legal definition of chronic alcoholism,855 and as Judge 
Burger indicated, determining whether a particular defendant in fact 
did suffer from a disease still might be subject to the abuses of 
conclusory expert testimony.856

that alcoholism is a menial disease, he indicated that if dangerous to himself or others, a 
defendant relieved of responsibility pursuant to his test probably could be subjected to civil 
commitment for treatment under the Hospitalization of the Mentally III Act. 405 F.2d at 372 
n 43. see DC. Code Ann. §§ 21-501, -545 (1967).

"405 F.2d at 373.
' ‘Id at 373 n.44. Inability to formulate either a legal or medical definition of chronic 

alcoholism should not be a sufficient reason for denying it as a defense, since even the 
conventional insanity defense often involves status determinations no more amenable to definition 
than chronic alcoholism.

,Ald at 363. Because the court was not required to dispose of the case and because the evidence 
presented at trial was not adequate to support meaningful discussion and decision. Judge 
Kobinson. the third member of the panel, declined to join Judges Burger and Wright in a 
discussion of the merits of an alcoholism defense. Id. at 374.

“ D C Code Ann §§ 22-3503 to-3511 (1967).
“•"The term ‘sexual psychopath’ means a person, not insane, who . . . has evidenced such 

lack of power to control his sexual impulses as to be dangerous to other persons because he is 
likely to attack or otherwise inflict injury . . . .” Id. (emphasis added). The D.C. Act was 
modeled on a Minnesota statute, which previously had been upheld by the Supreme Court against 
constitutional attack. See Minnesota ex ret. Pearson v. Probate Court, 309 U.S. 270 (1940). The 
Minnesota statute, as interpreted by that state’s supreme court, provided for commitment of 
Those persons who, by a habitual course of misconduct in sexual matters, have evidenced an utter 
lack of power to control their sexual impulses and who, as a result, are likely to attack or 
otherwise inflict injury ... on the objects of their . . . desire." The Supreme Court held that 
since the act requires proof of specific past conduct pointing to probable consequences, it is not 
'O vague and indefinite as to render it unconstitutional. Id. at 273-74. When the constitutionality 
of the D C Sexual Psychopath Act was challenged, the court of appeals, citing Pearson and 
noting the similarity of the District of Columbia and Minnesota statutes, held without further 
discussion that the D.C. statute is not unconstitutionally vague or indefinite. Miller v. Overholser, 

MENTAL HEALTH CONFINEMENTS
Commitment and Release

The court this term cast doubt upon the continued validity of the 
District of Columbia Sexual Psychopath Act,857 which provides for 
commitment of persons who are “not insane,” but because of an 
inability to control their sexual impulses, are dangerous to others.858 In 
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Millard v. Harris*** the court significantly narrowed the class of 
persons who fall within this definition. Speaking for the court, Chief 
Judge Bazelon noted that with passage of the 1964 Hospitalization of 
the Mentally Ill Act,860 the class of persons subject to civil commitment 
for mental disorders was expanded861 to include not only those 
designated “insane," as had been the case under the previous civil 
commitment statute,862 but also those described by the broader and 
more inclusive term ‘"mentally ill.”863 Consequently, there was an 
overlap in coverage between the sexual psychopath and hospitalization 

92 U.S. App. D.C. 110, 206 F.2d 415 (1953). See generally Symposium: The Right to Treatment, 
57 Geo. L.J. 673 (1969); Ross, Commitment of the Mentally III: Problems of Law and Policy. 
51 Mich. L. Rev. 945 (1959); Note, Hospitalization of the Mentally III: Due Process and Equal 
Protection, 35 Brooklyn L. Rev. 187 (1969); Note, Civil Committment of the Mentally III 
Theories and Procedure, 79 Harv. L. Rev. 1288 (1966).

x59406 F.2d 964 (D.C. Cir. 1968) (Bazelon, C.J.; Wright, J., concurring; Miller, J., dissenting). 
Millard previously came before the court on appeal from the district court’s denial of a habeas 
corpus petition alleging that petitioner had been committed solely on the basis of psychiatrists’ 
affidavits and that he was not receiving adequate treatment at Saint Elizabeths. Millard v. 
Cameron, 125 U.S. App. D.C. 383, 373 F.2d 468 (1966). The case was remanded to determine 
whether (1) the original commitment met statutory procedural requirements; (2) appellant «as 
receiving adequate treatment; and (3) appellant was still a sexual psychopath. From an affirmative 
determination on all three issues, appellant again appealed, but contested only the finding that 
he was still a sexual psychopath. 406 F.2d at 966. See generally Birnbaum, A Rationale for the 
Right and Goodman, Right to Treatment: The Responsibility of the Courts, in Symposium, supra 
note 858 at 752, 680.

HW,D.C. Code Ann. §§ 21-501 to -591 (1967).
XBI In 1948, when the Sexual Psychopath Act was passed, it was virtually impossible for anyone 

with clearly abnormal sexual tendencies to be committed by any process other than that outlined 
by the Act. Although an insanity determination provided an alternative procedure for 
commitment, two factors militated against its availability: (I) The restrictive definition of insanity 
then used in District of Columbia criminal proceedings precluded interposing the insanity defense 
in all but a few instances; and (2) the then existing civil commitment statute applied only to the 
small group of people found “insane,” a term interpreted to include only such severe mental 
disturbances as psychoses, dilusions, or hallucinations. Millard v. Harris, 406 F.2d 964, 967 (D.C. 
Cir. 1968); see Act of Aug. 9, 1939, ch. 620, 53 Stat. 1293, 1299 (repealed 1964). These two 
factors no longer exist. In 1954, the District of Columbia adopted the Durham rule, which 
expanded the scope of “insanity” when used as a defense. See Durham v. United States. 94 U.S. 
App. D.C. 228, 214 F.2d 862 (1954). See also notes 835-36 infra and accompanying text. Finally, 
in 1964, Congress enacted the Hospitalization of the Mentally III Act, which as Chief Judge 
Bazelon indicated in Millard, eliminated the prerequisite of traditional insanity for civil 
commitments. See D C. Code Ann. §§ 21-501,-545 (1967).

Mi2“lf the judge be satisfied that the alleged insane person is insane ... the judge may commit 
the insane person . . . Act of Aug. 9, 1939, ch. 620, 53 Stat. 1293 (repealed 1964). “Insane” 
was not defined by the statute.

M,:1‘“[M]ental illness' means a psychoses or other disease which substantially impairs the 
mental health of a person . . . D C. Code Ann. § 21-501 (1967). A “mental disease or 
defect” has been defined as “any abnormal condition of the mind which substantially impairs 
behavior controls.” McDonald v. United States, 114 U.S. App. D.C. 120, 124, 312 F.2d 847, 
851 (1962) (en banc). Judge Wright, concurring in Millard v. Harris, contended that for purposes 
of the statute, “mental illness” should be interpreted in its broadest sense, consonant with the 
definition advanced in McDonald. 406 1 .2d at 979.
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of the menially ill statutes; a sexual psychopath, although by definition 
not insane, might also be mentally ill and included in the scope of the 
1964 Act.

Because the Hospitalization of the Mentally Ill Act provides greater 
procedural safeguards for the patient/64 “serious problems of equal 
protection would arise” if at the whim of the Government, similar 
patients could be committed under either of these statutes.865 To avoid 
these problems, Judge Bazelon construed the phrase “not insane” in 
the Sexual Psychopath Act to be the equivalent of “not mentally ill,”866 
thus ending any overlap between the statutes.867

"' Among the procedures included in the Hospitalization of the Mentally 111 Act, but not found 
n the Sexual Psychopath Act, are a preliminary hearing before the Mental Health Commission 

and explicit notice of the right to demand a jury trial. D.C. Code Ann §§ 21-542 to -544 (1967). 
■ urthermore. the patient may make a request, which must be granted, for reexamination every 
' x months; also if requested, a psychiatrist must be provided to act in the patient’s behalf. If 
jpon review of the examination reports the chief of service of the hospital finds the patient “no 

>nger mentally ill to the extent that he is likely to injure himself or other [s]”, he must be released 
mmediately. Id. § 21-546. Should the chief of service find to the contrary, but one of the 

participating physicians report that the patient is no longer mentally ill, the patient may petition 
’.he court for an order directing his release. Id. In contrast, the Sexual Psychopath Act does not 
call lor periodic reexamination and provides for release of the patient only “. . . when the 
Superintendent of Saint Elizabeths Hospital finds that he has sufficiently recovered so as not to 
be dangerous to other persons . . . .” Id. § 22-3509. Both statutes provide for the right to jury 
determination of mental status and if necessary, for assistance of appointed counsel in all stages 
of the proceedings. Compare id. §§ 21-543, -545, with id. §§ 22-3505, -3508. Eor a discussion 
ol the substantive constitutional requirements for civil commitment, see Symposium, supra note 
*58; Comment. Bolton v. Harris: Equal Protection in Insanity Proceedings. 56 Geo. L.J. 1191 
(1968).

,,:,406 F.2d at 970. In Bolton v. Harris, the court examined D.C. Code §§ 24-301 (d)-(e), 
*hich govern the commitment and release of persons acquitted in criminal proceedings by reason 
of insanity. 130 U.S. App. D.C. I, 395 E.2d 642 (1968). By interpreting § 24-301 (e) to include 
the more liberal release provisions of the civil commitment statute, the court was able to avoid 
striking down the section as a violation of equal protection. Id. at 11-12, 395 E.2d at 652. The 
Government in Millard urged that a like interpretation be applied to obviate similar equal 
protection problems raised by the Sexual Psychopath Act. The court, however, declined to do so, 
noting that there are limits on the extent to which a statute may be construed in order to 
overcome apparent constitutional déficiences. To bring the procedural requirements of the two 
statutes into agreement would have required not only an improper exercise of judicial power, but 
also a judicial conferral of jurisdiction upon courts not designated by the civil commitment 
statute. 406 E.2d at 971.

*406 F.2d at 971.
M In a decision rendered subsequent to Millard v. Harris, the court continued its examination 

of the prerequisites for commitment under the Sexual Psychopath Act. In Cross v. Harris 
ippcllant challenged his confinement in Saint Elizabeths Hospital, pointing out that during his 
commitment hearing it was noted that although an alternative to complete confinement would 
have been preferable, none was available under the Act. ____ E.2d ____ (D.C. Cir. 1969)
Bazelon. C.J.; Robinson, J.; Burger, J., dissenting); see D C. Code Ann. § 22-3508 (1967). In 

light of Millard. the court remanded to determine if Cross was in fact “not mentally ill” and 
thus within the scope of the statute. See Millard v. Harris. 406 E.2d 964 (D.C. Cir. 1969). Such 
a finding alone, however, would not be sufficient to trigger application of the Act. A
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In addition, Judge Bazelon noted that because the act justifies 
commitment on the basis of possible future acts creating a danger to 
others, rather than on the basis of mental illness or specific instances 
of past dangerous activity, the effect “borders close upon preventive 
detention,”868 the constitutional propriety of which is questionable.868 
Moreover, even if an individual who is not mentally ill may be confined 
because his past conduct in general indicates future dangerousness, in 
order to avoid violating due process and other constitutional mandates 
during the commitment process, he should be afforded the protection 
of procedural safeguards.870 Judge Bazelon, however, did not reach 
these constitutional issues; instead, he based reversal on a finding that 
petitioner had demonstrated by a preponderance of the evidence that 
he was not “likely to inflict injury on others” and thus was outside 
the Act.871

determination of “dangerousness" also is required, focusing not on expected conduct, but on the
likelihood and substantiality of ensuing harm. Furthermore, such dangerousness must be of 
sufficient gravity to justify as a matter of law confinement for an indefinite period. To make such 
a determination, the court emphasized that evidence preferably expert testimony submitted b\
both sides—must be presented pertaining to the likelihood of recurrence, the anticipated
frequency, and the magnitude of the harm resulting from the individual’s abnormal sexual
behavior. ___  F.2d at ____-____ Even when commitment results under this procedure. Judge
Bazelon could foresee serious constitutional challenges to a confinement latent with connotations
of preventive detention; he pointedly left unanswered, however, a carefully cataloged list of due
process and equal protection questions such a deprivation of liberty would necessarily raise Id
at____

x"* * * * * * * * * x406 F.2d at 973.
’"’»“[Tjhere is serious question whether the state can ever confine a citizen against his will 

simply because he is likely to be dangerous in the future, as opposed to having actually been 
dangerous in the past." Id. While the language of § 22-3503 has withstood attack on the ground 
it is impermissibly vague, other potential constitutional conflicts have not been so adjudicated. 
See Cross v. Harris, ____ F.2d ___ , ____ (D.C. Cir. 1969). Moreover, in light of the
advancements in the legal and medical disciplines since the Pearson decision, this language, even 
if strictly construed, may be open to reexamination on the vagueness issue. 406 I .2d at 985 n. 14 
(Wright, J., concurring).

x70“[W]e have great difficulty imagining how the full protection of the self-incrimination 
privilege and the right to confront and cross-examine witnesses could constitutionally be denied 
him." 406 I .2d at 973. It is also arguable that the burden of proof applicable to a criminal 
proceeding should be imposed upon the state when attempting to commit a person because he is 
"likely" to harm others. See Note, Civil Commitment of the Mentally III, supra note 858.

The Supreme Court held in Specht v. Patterson that confinement under Colorado’s Sex 
Offenders Act, which provided for commitment of an individual who “constitutes a threat of 
bodily harm to members of the public," violates due process unless the defendant may “be present 
with counsel, have an opportunity to be heard, be confronted with witnesses against him, have 
the right to cross-examine, and to offer evidence of his own.” 386 U.S. 605, 610 (1967).

M7,406 F.2d at 977.

Although it appears Millard only intended to eliminate the 
possibility that the procedural rights afforded a person might depend 
upon the government’s choice of commitment statutes, it is arguable 
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that as now interpreted, the Sexual Psychopath Act is meaningless and 
self-contradictory. Since any person who has “such lack of power to 
control his sexual impulses as to be dangerous to other persons”872 also 
should be considered “mentally ill,” and since according to Millard a 
person who is mentally ill is not within the scope of the Act, the Act 
has application to no one.873 Judge Bazelon declined to adopt this view, 
pointing out that determinations of mental illness more appropriately 
should be made on an individualized basis and that a sweeping rule that 
all individuals guilty of repeated sexual misconduct are mentally ill 
would contradict the principle that in determining questions of mental 
illness, inquiry must be made into the personality and behavior of the 
specific individual.

,:1D C Code Ann. § 22-3503 (1967).
Judge Wright forcefully argued this position in his concurring opinion. He first noted that 

"mentally ill” should be construed in the legal sense as defined in McDonald v. United Slates. 
114 U.S. Xpp. D.C. 120. 124, 312 F.2d 847, 851 (1962) (en banc); see note 834 supra. He then 
surveyed psychiatric opinion and determined that anyone evidencing the lack of impulse control 
described in the Sexual Psycopath Act “must come within the legal definition of mental illness.” 
Since the \ct is inapplicable to the mentally ill and since sexual psycopaths are by definition 
mentally ill. he concluded that the act is self-contradictory and thus unenforceable. 406 F.2d at 
78-85.

•‘Tribby v. Cameron, 126 U.S. App. D.C. 327, 328, 379 F.2d 104, 105 (1967). In Tribby, 
petitioner sought a writ of habeas corpus, alleging that he was not receiving adequate treatment 
at Saint Elizabeths Hospital, where he had been involuntarily confined after acquittal on the 
ground that he was insane. The District Court refused the writ, but the court of appeals remanded 
lor a hearing on whether petitioner was receiving adequate treatment. The court pointed out that 
although it «ould be inappropriate for the judiciary to attempt to evaluate the propriety and effect 
oi a particular treatment program, it is not precluded from determining whether a program exists 
and ii >o. iis reasonableness in light of surrounding circumstances. Such a procedure would be 
analogous to that employed in judicial review of administrative agency decisions, td.

‘ ___  I 2d ___  (D.C. Cir. 1969) (Bazelon, C.J.; Fahy, J., concurring; McGowan, J., not
participating).

• * Petitioner «as committed in 1957 after being found incompetent to stand trial for second 
degree murder In 1964 he was civilly committed and the pending criminal charge was dismissed.

Judicial Review of Hospital Decisions

When reviewing a hospital's internal administrative decisions, the 
court will inquire only whether the decision was “reasonable . . . 
within a broad range of discretion.”874 * In Covington v. Harris,™ 
however, the court this term made clear that when such a decision is 
challenged, sufficient data must be included in the record to allow the 
court to examine the legitimacy of the decisionmaking process and to 
insure that the decision was made only after full consideration of all 
relevant information. In Covington, appellant had challenged his 
continued confinement in the maximum security facility at Saint 
Elizabeths Hospital,876 and the court remanded with directions to 
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include in the record extensive information that might bear on 
appellant's request for a transfer from one of the hospital’s facilities 
to another/77

In 1967, after his supervising physician’s recommendation that he be transferred from the 
maximum security facility had been rejected by the hospital superintendent, Covington brought 
the instant habeas corpus proceeding, seeking an order directing his transfer to a less restrictive 
area of the hospital. ____ F.2d at____ ; see Rouse v. Cameron, 125 U.S. App. D.C. 336. 373
F.2d 451 (1966); Lake v. Cameron, 124 U.S. App. D.C. 264, 364 F.2d 657 (1966); Miller v. 
Overholser, 92 U.S. App. D.C. 110, 206 F.2d 415 (1953).

x77Such information should include the availability of other facilities, a comparison of them 
with the maximum security facility, the relationship of the various available facilities to the 
treatment of the appellant, and all records concerning the appellant required by law. DC Codi 
Ann. § 21-562 (1967). See generally Bazelon, Rights of Mental Patients to Treatment and 
Remuneration for Institutional Work—Prior Court Decisions and Legislation, 39 Pa. B Ass’n 
Q. 543 (1968); Halpern, 4 Practicing Lawyer Views the Right to Treatment, in Symposium, 
supra note 858, at 782.
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FACILITATING THE UNION MEMBER’S 
RIGHT TO SUE UNDER SECTIONS 412 AND 

501(b) OF LANDRUM-GRIFFIN

The Labor-Management Reporting and Disclosure Act of 1959 
^Landrum-Griffin Act)* was enacted to provide federal statutory 
control of union internal affairs and finances.2 Pressure for legislation 
controlling abuses of power by union officials with respect to union 
membership came from a number of sources.3 While employer groups 
such as the National Association of Manufacturers and the U.S. 
Chamber of Commerce opted for legislation to regulate internal union 
affairs? perhaps the greatest impetus for reform was the dramatic 
disclosures made by the McClellan Committee’s investigation of labor 
racketeering and misuse of union funds by labor leaders.5

Sections 411 and 501(a) of the LMRDA directly respond to two 
of the major problems that the Act was designed to eliminate. Section 
411 protects the individual union member’s rights from abuse by the 
union leadership.6 Section 501(a) establishes fiduciary responsibilities

'29U.S.C. §§ 401-531 (1964).
See generally Clark, The Fiduciary Duties of Union Officers Under Section 501 of the 

LMRDA. 52 Minn. L. Rev. 437 (1967); Cox, Internal Affairs of Labor Unions Under the 
labor Rejorm Act of 1959, 58 Mich. L. Rev. 819 (1960); Dugan, Fiduciary Obligations Under 
the V* Act, 48 Geo. L.J. 277 (1959).

'See Cox. supra note 2, at 820.
'Id.
‘"The McClellan Committee hearings demonstrated that important union officials were 

stealing from the members, chiefly in the International Union of Operating Engineers, the 
International Brotherhood of Teamsters and the United Textile Workers.” Id. at 823. The 
c Timittec found that more than SI0 million were either stolen, embezzled, or misused by 

fficials of the five unions investigated. Select Comm, on Improper Activities in the Labor- 
Management Field, Interim Report, S. Rep. No. 1417, 85th Cong., 2d Sess. I (1958).

That the findings of the McClellan committee stimulated passage of the LMRDA is clearly 
reflected in the language of the Act’s statement of findings and policy. Section 401(b) provides 
in pertinent part:

The Congress further finds, from recent investigations in the labor and 
management fields, that there have been a number of instances of breach of trust, 
corruption, disregard of the rights of individual employees, and other failures to 
observe high standards of responsibility and ethical conduct which require further and 
supplementary legislation that will afford the necessary protection of the rights and 
interests of employees and the public generally ....

29 U.S.C. § 401(b) (1964). See also R. Kennedy, The Enemy Within (1959).
‘Section 411 sets out the "bill of rights” of union members. Every member of a labor 

organization has an equal right to participate in election procedures and union meetings. 
29 U.S.C. § 411(a)(1). He also has the right to assemble and express his views so long as he 
does not interfere with the legal or contractual obligations of the union. Id. § 411(a)(2).

221
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which union officers owe to their union.* 7 * * Enforcement of both sections 
rests entirely with the union membership. The LMRDA provides a 
civil remedy in section 412s for the union member whose section 411 
individual rights have been infringed upon; section 501 (b)y allows the 
union member to sue to enforce fiduciary duties under section 501(a). 
Civil actions by individual members also constitute the primary 
method of enforcing the other duties imposed on unions and union 
officials by the Act.10 * * * * * * * * * * * * * * * * *

Sections 41 1(a)(3)(A) and (B) set forth the conditions under which general or special assessments 
may be levied on union members. If the union member has exhausted internal remedies, the 
labor organization cannot limit his right to sue on the grounds that officers or members may be 
defendants or witnesses. Id. § 411(a)(4); see note 7 infra. Furthermore, no member may be 
suspended or discharged from the union without certain due process safeguards. 29 U.S.C. 
§ 411 (a)(5) (1964).

7 The officers ... of a labor organization occupy positions of trust in relation to
such organization and its members .... It is, therefore, the duty of each such
person, taking into account the special problems and functions of a labor
organization, to hold its money and property solely for the benefit of the organization
and its members and to manage, invest, and expend the same in accordance with its
constitution and bylaws and . . . resolutions ... to refrain from dealing with such
organization as an adverse party or in behalf of an adverse party in any matter
connected with his duties and from holding or acquiring any pecuniary or personal
interest which conflicts with the interests of such organization, and to account to the
organization for any profit received by him in whatever capacity in connection with
transactions conducted by him or under his direction on behalf of the organization

29 U.S.C. § 501(a) (1964).
H Any person whose rights secured by the provisions of this subchapter have been

infringed . . . may bring a civil action in a district court of the United States for
such relief (including injunctions) as may be appropriate. Any such action against a 
labor organization shall be brought in the district court of the United States for the
district where the alleged violation occurred, or where the principal office of such 
labor organization is located.

Id. § 412.
When any officer ... is alleged to have violated the duties in subsection (a) 

. . . and the officers refuse or fail to sue . . . such member may sue such officer . . . 
to recover damages or secure an accounting .... The trial judge may allot a 
reasonable part of the recovery in any action under this subsection to pay the counsel 
fees of counsel prosecuting the suit . . . and to compensate such member for any 
expenses necessarily paid or incurred by him in connection with the litigation.

Id. § 501(b); see note 7 supra.
’’Labor organizations and their officers have a duty to disclose to union members the 

information contained in reports of union financial activity submitted to the Secretary of Labor 
under § 431. A union member may enforce this duty in any state court of competent 
jurisdiction or in the federal district court in the district where the union maintains its principal 
office. 29 U.S.C. § 431 (c) (1964). An individual union member may bring a civil action in a federal 
district court to enforce the reporting and disclosure requirements for trusteeships under §§ 462- 
63. Id. § 464(a).

A borta fide candidate for union office may sue in the federal district court in the district 
where the union maintains its nrincipal office to enforce the duty of the union and its officers to
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The legislative history reflects an intent that the union members, in 
fulfilling their enforcement responsibilities under the Act, be “fully in
formed of their rights and the use of their funds and free to exercise such 
rights."11 This Note will examine a number of procedural problems12 
which affect the plaintiff-union member's inclination and financial 
ability to institute actions under sections 41 1,:J and 501(b).14 The 
specific focus is on the questions of trial by jury and punitive damages 
in section 412 suits and the availability of counsel fees for successful 
plaintiffs in suits under sections 501(b) and 412.

distribute the candidate's campaign literature, at his expense, and to refrain from discriminating 
in favor of or against any candidate. Id. § 481(c).

The power of administrative agencies to institute suit under the LMRDA, however, is 
nited. The Secretary of Labor has no authority, in the absence of a § 414 violation, to 

investigate or bring suit under title I (bill of rights). U.S. Dep't of Labor, Summary of 
Op rations 1966-LMRDA 19 (1966). The Secretary may bring suit to enforce § 440's 
reporting and disclosure provision and also may sue to enforce reporting and disclosure duties 
for trusteeships. 29 U.S.C. § 464. By agreement between the Secretary and the Attorney 
General, alleged violations of the embezzlement provision of § 501(c) are referred to the 
Department of Justice. U.S. Dep’t of Labor. Summary of Opfrations. Bureau of Labor- 
Management Reports, Fiscal Year 1962, at 4 (1962).

"104 Cong. Rec. 3964 (1958) (remarks of Senator John I. Kennedy); U.S. Dep't of 
Labor Legislative History of the Labor-Management Reporting and Disclosure Act 
of 1959, Titles I-VI, at 9 (1964) [hereinafter cited as Labor. Leg. Hist.]. See generally National 
Labor Relations Board, Legislative History of the Labor-Management Reporting and 
Disclosure Act of 1959, vols. I & II (1959) [hereinafter cited as NLRB. Leg. Hist.]; Levitan 
a Locwenburg, The Politics and Provisions oj the Landrum-Grijfin let, in Regulating Union 
Government 29 (M.S. Estey, P. Taft & M. Wagner eds. 1964).

l!An important procedural area which will not be examined is exhaustion of remedies. The 
union member is required to exhaust internal remedies before bringing suit under § 412.
29 L SC. § 411(a)(4) (1964). See generally Etelson & Smith, L nion Discipline Under the 
l.andruni-Griffin Act, 82 Harv. L Rev. 727 (1969); O'Donoghue, Protection of a Union 
Member's Right to Sue Under the Landrum-Griffin Act, 14 Cath. U.L. Rev. 215 (1968). The 

discussion in this Note assumes that the plaintiff-union member has exhausted internal remedies.
“Sir note 6 supra.
11 Note 9 supra.
"See generally Pope, The Jury, 39 Texas L. Rev. 426 (1961).
"US Const, amend. VII; accord. Fed. R. Civ. P 38(a).
"See. eg . Baltimore & C. Line v. Redman, 295 U.S. 654, 657 (1935); Dimick v. Schiedt, 

293 U.S. 474, 496 (1935).

Right to a Jury Trial

The ancient right of trial by jury15 is held inviolate by the seventh 
amendment to the Constitution, which guarantees the right in civil 
cases for all suits recognized at common law where the amount in 
controversy exceeds $20.lfi Today, trial by jury is accorded to those 
causes of action which the common law recognized as triable by jury 
in 1791, the year in which the seventh amendment was adopted.17 In 
contrast to this secured common law right, there is no corresponding * 29 



224 The Georgetown Law Journal [Vol. 58:221

constitutional provision or right to a nonjury trial.18 9 As new rights of 
action have developed since the enactment of the seventh amendment, 
courts have characterized them as legal or equitable by analogy to 
their historical antecedents to decide whether they create a right to a 
jury trial. Thus, although the distinction between an equitable and 
legal cause of action has lost much of its significance in federal courts 
since the adoption of the Federal Rules of Civil Procedure'* the 
classification of an issue as legal or equitable within the context of the 
seventh amendment is still preserved to determine the right to a jury 
trial.20

,KSee Beacon Theatres, Inc. v. Westover, 395 U.S. 500, 510 (1959); Howard v. United States. 
214 F.2d 759 (10th Cir. 1954); Note, The Right io a Non-Jury Trial, 74 Harv. L. Rev. 1176 
(1961).

l9Although the Federal Rules provide lor the merger of law and equity in the same 
proceeding, they do not change or affect the right to trial by jury. Compare Fed. R Civ P. I. 
with Fed. R. Civ. P. 38(a). But cj. Fed. R. Civ. P. 39(c). Either party may still demand a jury 
trial for issues that were triable by a jury prior to the adoption of the rules. See Ring v. Spina, 
166 F.2d 546 (2d Cir. 1948). The rules merely affect the method of claiming or waiving the right 
to a trial by jury. See. e.g., Wilson v. Corning Glass Works, 195 I .2d 825 (9th Cir. 1952); 
Arnstein v. Twentieth Century Fox Film Corp., 3 F.R.D. 58 (S.D.N.Y. 1943).

2nSee. e.g., Groome v. Steward, 79 U.S. App. D.C. 50, 142 F.2d 756 (1944); Slate v. 
Malakie, 188 F. Supp. 592 (E.D.N.Y. I960).

2,See Swofford v. B & W Inc., 336 I 2d. 406, 409 (5th Cir. 1964), cert, denied, 379 U.S. 962 
(1965).

22See generally Hogan, Effect of the Merger of Law and Equity on the Right oj the Jury 
Trial in Federal Courts, 36 Geo. L.J. 666 (1948); James, Trial by Jury and the Sew Federal 
Rules of Procedure, 45 Yale L.J. 1022 (1936); Levin, Equitable Clean-Up and the Jury. 100 U. 
Pa. L. Rev. 320 (1951); McCoid, Right to Jury Trial in the Federal Courts, 45 Iowa L. Rev. 
726 (1966).

23Note 8 supra.
24Note 9 supra.

The historical test is often difficult to apply. If a single claim is 
presented and a single remedy demanded, the action can readily be 
classified as one which historically would have been either legal or 
equitable.21 Modern procedure, however, not only permits but 
encourages more complex actions having no precise historical 
counterpart. This latter type of action, often involving a claim which 
historically has both equitable and legal remedies, poses the most 
difficult problems as to a jury right.22

Under sections 41223 and 501(b)24 of the LMRDA, a union 
member whose rights under the Act are violated or infringed upon by 
his union may sue for appropriate relief. The statute is silent, 
however, as to whether such claims for relief are legal or equitable 
actions.
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SECTION 412

The language of the jurisdictional grant under section 412 
providing for “such relief (including injunctions) as may be 
appropriate" indicates that Congress contemplated the entire range of 
legal and equitable remedies. Although this duality of remedies leads 
to difficulties when a suit is not easily determined to be historically a 
legal or equitable cause of action, the Supreme Court decisions in 
Beacon Theatres, Inc. v. Westover* and Dairy Queen, Inc. v. Wood* 
have partially resolved this problem. The Court indicated that a trial 
court should resolve every doubtful case in favor of a right to a trial 
b\ jury. Since the right is constitutionally guaranteed,* * 27 there is a 
natural presumption in its favor. Because there is no right to a nonjury 
trial, no presumption operates in its favor.2*

n359 U.S. 500 (1959). Such legal issues are to be decided prior to any determination of an 
equitable claim regardless of whether the trial judge chooses to characterize them as 
■'incidental'’ to equitable issues. Dairy Queen, Inc. v. Wood. 369 U.S. 469, 473 (1962). Beacon 
theatres has been interpreted by the courts to require that any legal issue be submitted to a jury 
if the demand for a jury trial is timely and proper. Thermo-Stich, Inc. v. Chemi-Cord 
Processing Corp., 294 F.2d 486. 488 (5th Cir. 1961).

■*369 U.S. 469 (1962). Dairy Queen explicitly abrogated the theory that the presence of a 
basic equitable issue precludes a trial by jury on the other legal issues. Id. at 470.

"See Simler v. Conner, 372 U.S. 221, 222 (1963).
‘Beacon Theatres, Inc. v. Westover. 359 U.S. 500, 510 (1959). See generally Note, The 

Right to a \on-Jury Trial, supra note 18.
’’International Bhd. of Boilermakers v. Braswell, 388 F.2d 193 (5th Cir.), cert, denied, 391 

I S 935 (1968). “(W)here the plaintiff prays for money damages only, the action cannot be 
characterized as one for reinstatement with money damages as incidental. . . . [H]e should be 
entitled . . to have a jury determine whether the Union’s wrongful conduct was the proximate 
cause of his injuries and the amount of his damages.” Id. at 197-98.

^Compare McCraw v. United Ass’n of Journeymen of Plumbing, 341 F.2d 705, 709-10 (6th 
Cir. 1965) (claim for damages is incident to equitable relief for reinstatement and is a 
proceeding in equity), with Simmons v. Avisco, Local 713, Textile Workers. 350 F.2d 1012, 
1017-18 (4th Cir. 1965) (plaintiff entitled to jury trial for issue of damages though joined with 
equitable action for reinstatement).

11 McCraw v. United Ass’n of Journeymen of Plumbing, 341 F.2d 705, 709 (6th Cir. 1965).

The courts have uniformly held that a right to a trial by jury 
exists under the Act when a discharged union member sues only for 
money damages.29 But when a member has been illegally discharged 
from a union and sues for both damages and reinstatement, the courts 
are split as to whether the action is one in law' or in equity.30 Because 
of the statute’s vagueness, each court has been free to make different 
analogies to the common law in deciding whether a jury issue exists. 
One court has held that since the cause of action arises under a 
statute unknown at common law, the action is equitable and therefore 
not within the guarantee of the seventh amendment.31 Other courts 



226 The Georgetown Law Journal [Vol. 58: 221

have held that the suit is one in law since the member is entitled to 
money damages for an illegal discharge, loss of income, and injury to 
reputation, all of which were causes of action triable by jury at 
common law.32 *

'2See International Bhd. of Boilermakers v. Braswell, 388 F.2d 193, 197-98 (5th Cir), cert 
denied, 391 U.S. 935 (1968); Simmons v. Avisco, Local 713, Textile Workers, 350 F.2d 1012, 
1018 (4th Cir. 1965).

“341 F.2d 705 (6th Cir. 1965).
J429 U.S.C. § 411 (1964). This section is referred to as the union member's bill of rights. 

See note 6 supra.
“Note 8 supra.
“McCraw v. United Ass'n of Journeymen of Plumbing, 216 F. Supp. 655 (E.D. Tenn. 1963).
37341 F.2d at 709.
wld.
“Plaintiff’s claim that his suit was founded upon the common law action for money damages 

was rejected by the trial court on the ground that the lawsuit was founded upon a violation of 
§ 411(a). Although plaintiff was entitled to prove those damages suffered as a direct and 
proximate result of the violation of the Act, he was not entitled to a trial by jury. The court, 
however, correctly denied his right to prove damages suffered before the alleged violation. 
Moreover, a physical injury to his thumb, suffered while he was being forcefully ejected from a 
union meeting, was considered too remote to the alleged violation of § 411(a) to warrant 
recovery, td. at 710.

MSee notes 25-26 supra and accompanying text.
".See, e.g., Reliance Life Ins. Co. v. Everglades Discount Co., 204 F.2d 937 (5th Cir. 1953); 

Innersprings, Inc. v. Joseph Aronauer, Inc., 27 F.R.D. 32 (E.D.N.Y. 1961); Rosanna Knitted

The Sixth Circuit Court of Appeals was the first court to decide 
whether a jury triable issue existed under the Act. In McCraw v. 
United Ass’n oj Journeymen of Plumbing,™ the plaintiff alleged that 
he had been wrongfully fined and suspended from the union in 
violation of section 41134 and sought injunctive relief for reinstatement 
as a member of the union and money damages under section 412.35 
The court of appeals, in affirming the district court’s refusal to grant 
plaintiff’s demand for a jury trial,36 held that since the proceeding 
under the Act was not in the nature of a suit at common law, only 
equity would have jurisdiction.37 * The court characterized the 
proceeding as one for reinstatement and ruled that the seventh 
amendment jury trial guarantee has “no application to cases where 
recovery of money damages is an incident to an action seeking 
equitable relief, even though damages might have been recovered in an 
action at law.”3K This denial of an action at law to determine 
plaintiff’s claim for money damages allegedly suffered as a direct and 
proximate result of a violation of the Act39 seems clearly erroneous 
under the Beacon Theatres-Dairy Queen rationale.40

The McCraw court mistakenly grouped two causes of action into 
one issue. By applying the old test that a case should be labeled as 
“basically equitable" or “basically legal,”41 the court attempted to 
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create a hybrid form of lawsuit that could never have existed at 
common law. f urthermore, this approach was specifically rejected by 
Beacon Theatres and Dairy Queen.

Dairy Queen buried the theory that a trial by jury as to legal 
issues could be lost if those issues could be characterized as 
“incidental” to equitable ones.42 A court has a duty to preserve intact 
the right to a trial by jury of any legal fact;43 it is now immaterial that 
the equitable cause clearly outweighs the legal one so that the posture 
of the case taken as a whole is equitable.44 Furthermore, under Beacon 
Theatres, any legal causes must be resolved before final determination 
of the equitable claim. Allowing an equitable action to be litigated 
first when common factual issues appear in both the legal and 
equitable causes of action would have the same effect as an equitable 
injunction of the legal claim45—it would deny the plaintiff his 
constitutional right to have the legal cause of action tried by a jury. 
Since McCraw raised an issue of money damages, the plaintiff was 
entitled to a jury trial.46 The controlling issues—whether the union 

Sportswear v. Lass O'Scotland, 13 F.R.D. 325 (S.D.N.Y. 1952). See also 5 J. Moore, Federal 
Practice § 3816 (2d ed. 1951); Note, The Right to a Non-Jury Trial, supra note 18.

‘•'See note 26 supra. In 1891 the Supreme Court held that a court of equity could not take 
ur 'diction of a suit “in which a claim properly cognizable only at law is united in the same 

pleadings with a claim for equitable relief.” Scott v. Neely, 140 U.S. 106, 117 (1891); accord, 
Cates v. Allen, 149 U.S. 451 (1893).

Dairy Queen, Inc. v. Wood, 369 U.S. 469, 479 (1962). The Federal Rules did not purport 
change or alter in any way the fundamental right to a trial by jury on all legal issues. See 

Ho R Civ P 38(a). When legal and equitable issues are presented in a single case, “only 
an :.r the most imperative cirumstances, circumstances which in view of the flexible procedures 

the Federal Rules we cannot now anticipate, can the right to a jury trial of legal issues be lost 
through prior determination of equitable claims.” Beacon Theatres, Inc. v. Westover, 359 U.S. 
500. 510-11 (1959).

Ken with the liberal joinder provisions of the Federal Rules which allow a party to join “as 
my claims, legal, equitable or maritime, as he has against an opposing party,” a party to the 

muse of action still has the right to have the legal issues tried by a jury. Fed. R. Civ. P. 18(a).
Beacon Theatres, Inc. v. Westover, 359 U.S. 500 (1959); Thermo-Stitch, Inc. v. Chemi

Cord Processing Corp., 294 F.2d 486 (5th Cir. 1961).
“Fltelson v. Metropolitan Life Ins. Co., 317 U.S. 188, 192 (1942). Since the determination 

>i a fact by either a court or jury will be binding on a later trier of fact, all legal issues must be 
first tried by a jury if a party is to be guaranteed his rights under the seventh amendment. 359 
U.S. at 506-07.

“"The guarantee of the Seventh Amendment that in suits at common law the right of trial 
by jury shall be preserved extends to the award of damages, since at common law the amount of 
damages was for the jury.” Smyth Sales, Inc. v. Petroleum Heat & Power Co., 141 F.2d 41, 44 
(3d Cir 1944) Even if the action is based upon a statute, a court has held that “its resemblance 
to an action al common law for damages would make the action one required to be tried by 
jury if demanded.” Travelers Indem. Co. v. State Farm Mut. Auto. Ins. Co., 330 F.2d 250, 258 
(9th ( ir 1964); u-e Simler v. Conner, 372 U.S. 221 (1963); Siegfried v. Kansas City Star Co., 
298 F 2d I (8th Cir.), cert, denied, 396 U.S. 819 (1962); Leimer v. Woods, 196 F.2d 828, 834-36 
(8th Cir. 1952).
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was guilty of wrongful conduct, whether such conduct was the 
proximate cause of the injuries, and the amount of the damages—are 
issues which traditionally are within the province of the jury.

In Simmons v. Avisco, Local 713, Textile Workers? the Fourth 
Circuit rejected the McCraw court’s rationale. Like McCraw, 
Simmons’ suspension from his union gave rise to a suit for 
restoration to membership and damages. The court noted that the 
LMRDA’s creation of new rights did not automatically preclude a 
trial by jury,48 and stressed that the plaintiff, besides asking for an 
injunction to restore himself to union status, was seeking money damages 
for injury to reputation and resulting mental anguish, both of which 
were actions recognizable at common law. The court, after deciding 
that the issue of damages presented a legal question, held that it was 
for a jury to determine whether the union’s “wrongful conduct’’ was 
a proximate cause of plaintiff’s injuries, but that this jury 
determination of damages would not affect the court's equity 
jurisdiction over the injunction issue.49 This decision to separate the 
legal and equitable determinations in a case seems to be consonant 
with modern federal practice. Although the factual issues decided in a 
trial by jury will be barred by the doctrine of collateral estoppel from 
any subsequent litigation of an equitable action arising out of the 
same controversy, a trial judge is not precluded from granting 
equitable relief to a party on the basis of the jury’s findings.50 The 
jury, however, must be allowed to pass on the legal issues in the case, 
with the court then determining the right to an injunction in accord 
with the jury’s verdict.51 To do otherwise would be in contravention of 
Dairy Queen and Beacon Theatres.

«350 F.2d 1012 (4th Cir. 1965).
4M “There is no such cleavage between rights existing under common law and rights 

established by enacted law, where the relief sought is an award of damages.’’ id. at 1018; </. 
United States v. jepson, 90 F. Supp. 983, 984-85 (D.N J. 1950) (action by United States under 
Price Control Act of 1942 for treble damages triable by right by jury).

The fact that the complaint styles the claim, as in Simmons, as one for an injunction for 
reinstatement is not controlling. The guarantee of the seventh amendment to a “right to trial by 
jury cannot be made to depend upon the choice of words used in the pleadings." Dairy Queen, 
Inc. v. Wood, 369 U.S. 469, 477-78 (1962). Likewise, the prayer for relief, while indicating the 
pleader’s intent, is not determinative of the nature of the suit. Ring v. Spina, 166 F.2d 546 (2d 
Cir. 1948); see Beacon Theatres, Inc. v. Westover, 359 U.S. 500 (1959); Beaunit Mills v. Eday 
Fabric Sales Corp., 124 F.2d 563 (2d Cir. 1942); Fraser v. Geist, I F.R.D. 267 (E.D. Pa. 1940). 

«350 F.2d at 1018.
MUnder the flexible procedures of the Federal Rules, “a jury determines issues pertinent to 

an equitable cause without interruption or prejudice to the proceeding; the court decides whether 
equitable relief is called for on the basis of the jury's findings of fact.” Thermo-Stitch, Inc. v. 
Chemi-Cord Processing Corp., 294 F.2d 486, 490 (5th Cir. 1961); cj. Ring v. Spina, 166 F.2d 
546 (2d Cir. 1948).

«See Beacon Theatres, Inc. v. Westover, 359 U.S. 500 (1959). In Fitzgerald v. United Stales
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Following the lead of Simmons, the Fifth Circuit, in International 
Bhd. of Boilermakers v. Braswell?2 held that a right to a jury trial 
exists under section 412 of the LMRDA. Since the plaintiff in 
Braswell was seeking money damages only, the court did not have to 
decide whether a jury trial was available in all actions arising under 
the section.53 The court ruled, however, that it was for the jury to 
determine whether “the Union's wrongful conduct was the proximate 
cause of the plaintiff’s injuries and the amount of his damages.”54

I nes Co.. the Court required that all claims arising out of a single set of facts be submitted to 
a single trier of fact. 374 U.S. 16, 21 (1963). Since the litigation arose under the Jones Act, it is 
unclear whether Fitzgerald is a refinement of Dairy Queen and Beacon Theatres or should be 
imited to its facts. If the former, it would indicate that where legal and equitable claims arise 

from a single set of facts, not only must the legal claim be tried first, as required by Beacon 
Theatres, but the entire case must be submitted to the jury.

«388 F.2d 193 (5th Cir.), cert, denied, 391 U.S. 935 (1968).
\lthough the court did not have to rule directly upon whether a plaintiff will always be 

entitled to a jury trial when seeking both legal and equitable relief under § 412, the court stated 
it found the reasoning in Simmons persuasive. Id. at 197.

uld. at 198.
“Simmons v. Avisco, Local 713, Textile Workers, 350 F.2d 1012, 1017-18 (4th Cir. 1965) 

(dictum).
*See Local 92, Iron Workers v. Norris, 383 F.2d 735, 741 (5th Cir. 1967).
• 'If the trustee misappropriates money which it is his duty to continue to hold in trust, the 

beneficiary . . . cannot maintain an action at law against the trustee. His remedy is a suit in 
equity to compel the trustee to restore the money misappropriated and to hold in trust or pay it 
to a new trustee.* *’ Restatement (Second) of Trusts § 198, comment d (1957).

While not all causes of action arising under section 412 will be 
entitled to a jury determination,55 it is clear that all suits analogous to 
a cause of action recognized at common law are entitled to a trial by 
jury. Even in light of the liberal joinder provisions of the Federal 
Rules, those issues that are strictly equitable in nature, like an 
injunction for restoration to union membership, will still be decided 
b\ the court. If the underlying cause of action is the same, however, 
and a legal question is to be decided, all the facts relevant to this issue 
must be decided by a jury.

SECTION 501(b)

Under section 501(b), an aggrieved union member can sue to 
enforce the Fiduciary obligations imposed upon union officials by 
section 501(a). These fiduciary responsibilities are similar to those of a 
trustee, with the members of the local acting as beneficiaries under the 
trust? Historically, since a breach of trust granted the beneficiary 
an action against the trustee within the jurisdiction of equity, no right 
to a trial by jury existed.57

In the only reported case involving the jury trial issue brought 
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under section 501(b), the court considered the claim as a purely 
equitable issue since the aggrieved plaintiff was seeking to compel an 
accounting.58 The court focused on the fact that the end result would 
be to restore to the local’s treasury any funds found to have been 
misappropriated by the local’s officers in violation of their fiduciary 
responsibilities, and thus felt that the issues were grounded in equity.

«Local 92, Iron Workers v. Norris, 383 F.2d 735 (5th Cir. 1967).
«29 U.S.C. § 412 (1964).
wSee, e.g., International Bhd. of Boilermakers v. Braswell, 388 F.2d 193 (5th Cir.), cert 

denied, 391 U.S. 935 (1968); Farowitz v. Musicians Local 802, 241 F. Supp. 895 (S.D.N.Y. 
1965); cf Allen v. International Alliance of Theatrical Employees, 338 F.2d 309 (5th Cir. 1964) 
(punitive damage award by district court unchallenged on appeal).

"See. eg., Cole v. Hall, 35 F.R.D. 4 (E.D.N.Y. 1964), affd on other grounds, 339 F.2d 881 
(2d Cir. 1965); Burris v. International Bhd. of Teamsters, 224 F. Supp. 277 (W.D.N.C. 1963); 
McCraw v. United Ass’n of Journeymen of Plumbing, 216 F. Supp. 655 (E.D. Tenn. 1963), 
affd, 341 F.2d 705 (6th Cir. 1965).

Although the rights guaranteed a union member under this section 
impose a fiduciary obligation upon union officials analogous to that 
of a trustee, this is only an analogy. Whether a right to trial by jury 
will exist will depend upon the type of relief sought and will not 
necessarily be determined by the terminology of the pleadings. If an 
aggrieved party can show that the union was guilty of wrongful 
conduct, and that such conduct was the proximate cause of injuries 
sustained within the common law tort action for damages, the party 
is entitled to a jury determination of the legal issue whether or not his 
case is labeled as an action for equitable accounting.

Damages Under Section 412

Section 412 grants an aggrieved union member the right to bring a 
civil action against the union “for such relief (including injunctions) 
as may be appropriate.”59 The vagueness of this statutory declaration 
has produced different opinions as to what is appropriate relief. While 
some courts have been liberal in granting relief, allowing recovery for 
punitive as well as compensatory damages,60 others have granted 
damages only for those injuries directly and proximately related to a 
violation of the Act.61 The courts universally recognize that 
compensatory damages are recoverable under this section; they differ 
only as to the permissible scope of the award.

COMPENSATORY DAMAGES

Traditionally, courts that allow recovery of only compensatory 
damages rely on the theory that, absent a specific congressional 
intent, punitive damages are not recoverable in a statutorily created 
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federal cause of action.62 The only damages which may be awarded 
are those which directly and proximately result from a violation of the 
\ct.fi: Under this theory, all courts recognize a union member’s right 
to be reimbursed for lost income.64 Union members may also receive 
compensation for injury to reputation and resulting mental anguish,65 
recover strike benefit payments from the union.66 and even be given 
an award for future losses.67 On the other hand, damages for 
emotional distress,65 hurt and humiliation with loss of reputation,69 
and loss of wages because of attendance at a union disciplinary 
action7" have been held too remote.

s<t Cole v Hall. 35 E.R.D. 4 (E.D.N.Y. 1964). aJJ'd on other grounds, 339 F.2d 881 (2d 
1 r 196') Burris v. International Bhd. of Teamsters, 224 F. Supp. 277 (W.D.N.C. 1963); cf. 
i ' ted Mine Workers of America v. Patton. 21 I F.2d 742 (4th Cir.). cert. denied, 248 U.S. 824 
(1954).

Set eg. International Bhd. of Boilermakers v. Braswell. 388 f .2d 193 (5th Cir.), cert. 
■J. 391 U.S. 935 (1968); International Bhd. of Boilermakers v. Rafferty. 348 I .2d 307 (9th 

< • I9h'i I he plaintiff has the burden of proving by a preponderance of the evidence that he 
■ .- '¿¡stained damages as a direct and proximate result of a violation of the Act by the 
defendant union. Magelssen v. Plasterers' Local 518. 240 F. Supp. 259 (W.D. Mo. 1965). The 

uni o! damages is usually based on the loss of earnings due to the discipline, including loss 
ringc benefits such as health and welfare items and pension rights. The calculation of these 

Carnages may be complicated but creates no serious stumbling block. Thompson v. Brotherhood 
of sleeping ( ar Porters. 367 F.2d 489 (4th Cir. 1966); Zdanok v. Glidden Co., 288 F.2d 99 (2d 
Cir 1961). ail'd. 370 U.S. 530 (1962).

“Sn eg Thompson v. Brotherhood of Sleeping Car Porters, 367 F.2d 489 (4th Cir. 1966); 
Xrchibald ' Engineers Local 57, 276 F. Supp. 326 (D.R.I. 1967); Keenan v. Metropolitan Dist. 

' uncil. 266 F Supp. 497 (E.D. Pa. 1966); Magelssen v. Plasterers' Local 518, 240 F. Supp. 
259 (W.D. Mo. 1965).

ST« Simmons v. A visco. Local 713. Textile Workers, 350 F.2d 1012 (4th Cir. 1965).
“S<( \ars \ International Bhd. of Boilermakers, 215 F. Supp. 943 (D. Conn.), ajj’d, 320 

f 2d 576 (2d Cir. 1963).
•ST< Thompson v. Brotherhood of Sleeping Car Porters. 367 F.2d 489 (4th Cir. 1966). The 
that loss of future earnings may not be easily ascertainable does not preclude a party from 

i reasonable recovery. Id. at 493.
“See International Bhd. of Boilermakers v. Rafferty, 348 F.2d 307 (9th Cir. 1965).
•/</

S, Yars \ International Bhd. of Boilermakers, 215 F. Supp. 943 (D. Conn.), aff’d, 320 
f 2d 576 (2d Cir. 1963).

S«< eg Ryan v. International Bhd. of Elec. Workers, 387 F.2d 778 (7th Cir. 1967); 
Magelssen v. Plasterers' Local 518, 240 F. Supp. 259 (W.D. Mo. 1965).

•The period of time for which a plaintiff is entitled to recover damages accruing to him by 
reason ol a violation of the Act is computed as the period between the date of the wrongful 
violation by the union and the issuance of a mandate by a court in the case where it was 
determined that a union's wrongful act was the proximate cause of plaintiff’s injury. Ryan v. 
International Bhd. of Elec. Workers, 387 F.2d 778 (7th Cir. 1967). No damages allegedly 
accrued before the violation date are recoverable. Bailey v. Netter, 266 F. Supp. 165 (E.D La 
1967).

Some courts hold that an injured plaintiff has a duty to mitigate 
his damages.71 While he may recover all damages directly related to a 
violation of the Act,72 an injured party must introduce evidence 
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showing that he diligently undertook to secure employment at other 
vocations for which he was qualified.72 73 Any reasonable offer the 
plaintiff failed to pursue will be used to mitigate damages;74 he does 
not, however, have to attempt to mitigate damages by futilely seeking 
employment through the defendant union.75

72 See cases cited note 71 supra.
uSee Archibald v. Engineers Local 57, 276 F. Supp. 326 (D.R.I. 1967); Magelsscn v. 

Plasterers' Local 518, 240 F. Supp. 259 (W.D. Mo. 1965) (failed to pursue job offer from 
Missouri State Highway Commission).

nSee Magelssen v. Plasterers' Local 518, 240 F. Supp. 259 (W.D. Mo. 1965).
7*ld.
~See Gypsum Carrier, Inc. v. Handelsman, 307 F.2d 525 (9th Cir. 1962); Magelssen v. 

Plasterers' Local 518, 240 F. Supp. 259 (W.D. Mo. 1965); Gardner v. National Bulk Carriers. 
Inc., 221 F. Supp. 243 (E.D. Va. 1963). But cf Ryan v. International Bhd. of Elec. Workers. 
387 F.2d 778 (7th Cir. 1967) (receipt of social security benefits used to mitigate damages).

nSee note 61 supra and accompanying text.
n While the cases decided immediately after the passage of the LMRDA were universal in 

denying punitive damages, some recent decisions have allowed them when actual malice was 
shown. See. eg.. International Bhd. of Boilermakers v. Braswell, 388 F.2d 193 (5th Cir.), cert, 
denied, 391 U.S. 935 (1968); Farowitz v. Musicians Local 802, 241 F. Supp. 895 (S.D.N.Y.
1965).

*See Salzhandler v. Caputo, 316 F.2d 445 (2d Cir. 1963); Archibald v. Engineers Local 57, 
276 F. Supp. 326 (D.R.I. 1967).

Although the plaintiff has the duty to mitigate damages, the 
defendant has the burden of proving by a preponderance of the 
evidence that the plaintiff has failed to exercise reasonable diligence.76 
Furthermore, the defendant is not entitled to a diminution of damages 
for unemployment compensation benefits received by the plaintiff.77 
The obvious reason for this proscription is to prevent the defendant 
union from gaining a windfall for its wrong at the public's expense.

PUNITIVE DAMAGES

While all courts recognize the right to recover compensatory 
damages under section 412,78 the weight of authority holds that 
punitive damages are not an appropriate relief.79 Such a rule is not 
dictated by the Act or its legislative history. In fact, it can be argued 
that the threat of exemplary damages would further the Act's 
purposes by deterring union officials from suppressing the statutory 
rights of union members.

Both the courts and Congress agree that the LMRDA was 
designed to protect the right of union members to freely discuss and 
criticize the management of their unions and the conduct of their 
officers.80 The purpose of sections 411 and 412 is to guarantee this 
right by preventing union officials from using their disciplinary 
powers to silence criticism and punish those who dare to question and 
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complain?1 By specifically providing that the aggrieved union 
member is entitled to appropriate relief, Congress has granted the 
courts the power to award the plaintiff all damages suffered as a 
result of a violation of the Act. Inherent in this congressional 
mandate is the assumption that the courts should have the power both 
to provide all the necessary remedies to protect a union member’s 
rights, and to protect a union member's rights by any other 
appropriate means. The awarding of punitive damages in appropriate 
cases could serve as a deterrent to those abuses which Congress 
sought to eliminate.

Those courts which refuse to recognize a plaintiff’s right to receive 
punitive damages characterize such damages as punishment and 
restraint rather than appropriate relief.82 The use of the word “relief” 
is said to necessarily preclude punitive damages which are, strictly 
speaking, not in the nature of relief.83 Yet such a narrow construction 
of “relief" defeats the Act’s intent by ignoring the explicit purposes 
of the LMRDA, especially the provisions of the “bill of rights.”84 
Since the express congressional purpose is protection of a union 
member's rights, a court should not be prevented from granting 
punitive damages when they may be an effective means to accomplish 
this end. The right of the union member to the benefits of collective 
bargaining is too essential to be violated by the malicious actions of 
union leaders. To allow the collective rights of free association in a 
labor union to be usurped by a concerted effort on the part of union 
leaders, without providing a sufficient remedy to the individual 
maligned, is to permit unfettered domination by the strong union 
“boss." Punitive damages, although not specifically granted by the 
statute, will best serve as a deterrent to arbitrary violations of the 
rights which Congress has expressly avowed to protect from any 
arbitrary or capricious infringement.

While the power to award punitive damages should be recognized 
b\ all courts, such damages should be granted only when the officers 
of a union have acted with actual malice or with a reckless or wanton

“In the statutory statement of the findings and purposes of the LMRDA, Congress declared 
that there are instances of unions’ “disregard of the rights of individual employees .... [and 
that it] is necessary to eliminate or prevent improper practices on the part of labor organizations 
. . . .’’29U.S.C. § 401 (b)-(c) (1964).

"See Cole v. Hall, 35 E.R.D. 4 (E.D.N.Y. 1964), afj'd on other grounds. 339 F.2d 881 (2d 
Cir 1965); Burris v. International Bhd. of Teamsters, 224 F. Supp. 277 (W.D.N.C. 1963).

aCole v. Hall, 35 F.R.D. 4, 8 (E.D.N.Y. 1964), ajf d on other grounds, 339 F.2d 881 (2d 
Cir. 1965).

uSee note 6 supra.
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disregard for the rights of union members.85 Imposition of exemplary- 
damages, when the elements of malice, gross fraud, wanton 
misconduct, violence, or oppression are present, would serve to 
safeguard the rights the Act was designed to protect.86 Members too 
often are reluctant to enforce the obligations owed them under their 
union constitutions because of a lack of funds or the fear of 
recrimination;87 one method of ensuring that these rights are enjoyed 
by all union members is to provide for the granting of punitive 
damages when the element of malice or wanton disregard of a union 
member’s rights is present.88

Because Congress did not specifically designate any one proper 
form of relief, but rather provided for any relief that was appropriate, 
the courts are given great latitude in satisfying an injured party’s 
claim. This power to determine an appropriate relief should not be 
narrowly construed by setting out guidelines for all courts to follow, 
but rather should be left to a court’s discretion on a case-by-case 
basis. A searching examination in each case could then be made to 
determine what remedies should be applied to the injured plaintiff.

Counsel Fees Under Section 501(b)

In an action to enforce a union officer’s fiduciary duties89 under 
section 501(b) of the LMRDA,90 the “trial judge may allot a 
reasonable part of the recovery” for the payment of plaintiff's counsel 
fees and litigation expenses.91 This ambiguous language has. 
predictably, led to problems of statutory construction. The most 
difficult question raised by the phrase “reasonable part of the 
recovery” is whether a monetary recovery against the union is a

“See. e.g., International Bhd. of Boilermakers v. Braswell, 388 F.2d 193 (5th Cir.), cert, 
denied, 391 U.S. 935 (1968); Farowitz v. Musicians Local 802, 241 F. Supp. 895 (S.D.N.Y. 
1965); cf Reynolds v. Pegler, 123 F. Supp. 36 (S.D.N.Y. 1954), affd, 223 F.2d 429 (2d Cir.), 
cert. denied, 350 U.S. 846 (1955) (punitive damages may be awarded on showing of actual 
malice or reckless or wanton indifference to rights of plaintiff).

**See Farowitz v. Musicians Local 802, 241 F. Supp. 895 (S.D.N.Y. 1965); Fittipaldi v. 
Legassie, 18 App. Div. 2d 331, 239 N.Y.S.2d 792 (1963).

^See generally Summers, The Law of Union Discipline: What the Courts Do in Fact, 70 
Yale L.J. 175, 214-24 (1962).

“Since the granting of punitive damages is in addition to compensatory damages, no nexus 
exists and a plaintiff is not precluded or limited when only a nominal award of compensatory 
damages has been given. In one case, an award of punitive damages accompanied a grant of 
only SI compensatory damages. Farowitz v. Musicians Local 802, 241 F. Supp. 895 (S.D.N.Y. 
1965); cf. Reynolds v. Pegler, 223 F.2d 429, 434 (2d Cir. 1955).

“Note 7 supra.
“Note 9 supra.
" Id.
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condition precedent to an award of counsel fees. If so, counsel fees 
will be categorically precluded, regardless of the plaintiff’s success, 
uhen the relief sought is non-monetary.92 The resolution of this issue 
is related, in part, to the scope of the fiduciary duty that section 
501(b) actions are intended to enforce. If the fiduciary duties include 
nonpecuniary breaches of trust, and if counsel fees are provided for in 
section 501(b) to encourage enforcement of fiduciary responsibilities, 
then counsel fees should be permitted when injunctive or declaratory 
relief alone is sought.

\lthough the passage of the LMRDA led to much speculation by 
both labor and management as to the breadth of section 501(a),93 the 
courts have generally recognized that the section “imposes fiduciary 
duty in its broadest application and is not confined in its scope . . . 
to money and property affairs."94 For example, a breach of fiduciary 
duty has been found where local union officers disregarded a 
membership resolution permitting the local to pay the attorney’s fees 
of a member suing the union for improper disciplinary action under 
sections 411(a)(2) and (3).95 On the other hand, union officials 
defending in separate civil and criminal actions cannot use union

’ \n example of such an action is a suit to enjoin embezzlement of funds or improper 
expenditures. See Clark, supra note 2, at 471; Comment. Counsel Fees Jor Lnion Officers 
L nder the Fiduciary Provision oj Landrum-Grijjin, 73 Yale L.J. 443. 469 (1964).

’ After attending the 1959 AFL-CIO convention, one author concluded: “Many union 
'facials fear that section 501 will cripple expenditures from union funds for legitimate activities 

Others express the anxiety that legitimate expense accounts will be abolished; that 
political spending, charitable contributions and educational programs will be seriously hampered 
if not completely eliminated.” Dugan, supra note 2, at 277. Another commentator offered 
specific predictions as to the effect of § 501: “(T)he Becks, Hoffas and Webers may be required 
to account not only for alleged misappropriations but also for all the profits . . . they have 
made b) virtue of their offices.” Cox, supra note 2, at 828.

In 1959. an important management organization advised its members that § 501 required 
officers and agents to “refrain from dealing as an adverse party or engaging in any conflict of 
interest and . . . account for any profit received from any transaction involving union funds.” 
Mirchants and Manui acturi rs Ass’n, Labor-Management Reporting and Disclosure 
\< t oi 1959, at 8 (1959). See generally Duker, Fiduciary Responsibility of L nion Officials, in 
Symposium on the Labor-Management Reporting and Disclosure Act of 1959, at 519

R Sloscnko ed. 1961); Note, The Fiduciary Duties oj Lnion Ojjicers under LMRDA: .4 Guide 
i<> the Interpretation oj Section 501, 37 N.Y.U.L. Rev. 486 (1962); Comment, Counsel Fees, 
supra note 92.

"Johnson v. Nelson, 325 I .2d 646. 651 (8th Cir. 1963). a/fg 212 I . Supp. 233 (D. Minn. 
1963); accord. Woody v. Sterling Aluminum Prods., Inc.. 244 F. Supp. 84, 88-89 (E.D. Mo. 
1965). ajj'd on other grounds, 365 F.2d 448 (8th Cir. 1966), cert, denied. 386 U.S. 957 (1967); 
'<< Highway Truck Drivers Local 107 v. Cohen, 182 F. Supp. 608, 617 (E.D. Pa.), ajfd, 284 
I 2d 162 (3d Cir. I960), cert, denied, 365 U.S. 833 (1961); cf Moschetta v. Cross, 241 F. Supp. 
347 (D.D.C. 1964).

“Johnson v. Nelson, 212 F. Supp. 233 (D. Minn.), ajfd. 325 F.2d 646 (8th Cir. 1963). The 
executive board of the Painters Union had dictated the conduct of the local’s officials, but the 
court would not recognize this as a defense. Id. at 239.
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funds for their defense even though the expenditure is approved by the 
union membership.96 Since the membership’s interest in these actions 
is so minimal as to make such expenditure ultra vires,97 acceptance of 
the funds by union officials would be a breach of their fiduciary 
duties.98 Only one circuit has limited the scope of the fiduciary duty to 
the handling of money and property.99

The legislative history of section 501 supports the direction the 
courts have generally taken. The absence of a fiduciary provision in 
the original Senate version of the LMRDA100 provoked vigorous 
congressional protests.101 The fiduciary statement in an amended 
version of the bill was characterized as “a pious gesture, having no 
legal effect, providing no remedy for enforcement, and designed to 
create the misleading public impression that the bill effectively placed 
union officials in the status of fiduciaries, a status the public was 
demanding.*’102 Stronger fiduciary sections were included in a 
subsequent Senate proposal103 but even these were criticized for

"Highway Truck Drivers Local 107 v. Cohen, 182 F. Supp. 608 (E.D. Pa.), ajj'd. 284 F.2d 
162 (3d Cir. I960), cm. denied, 365 U.S. 833 (1961). In 1959, the district attorney of 
Philadelphia investigated Raymond Cohen and other Local 107 officers. Several civil and 
criminal actions were brought as a result in Pennsylvania state courts. The membership 
resolution which authorized the union to pay the officers’ counsel fees stated that the actions 
against the officers were an attempt to destroy the union. Interview with Professor Samuel 
Dash. Director of the Institute of Criminal Law and Procedure, Georgetown University Law 
Center, in Washington. D.C., Feb. 3, 1969. (Professor Dash served as counsel to Raymond 
Cohen before the McClellan Committee and during various stages of the litigation.)

''See Highway Truck Drivers Local 107 v. Cohen, 182 F. Supp. 608, 621 (E.D. Pa.). ajj'd. 
284 F.2d 162 (3d Cir. 1960), cert, denied. 365 U.S. 833 (1961).

wld. at 617.
"See Gurton v. Avrons, 339 F.2d 371 (2d Cir. 1964). One commentator has noted how this 

decision contradicts legislative history. Clark, supra note 92, at 444.
""The original Kennedy-Ives bill was introduced in the Senate in 1958. S. 505, 85th Cong., 

2d Sess. (1958).
"'See 105 Cong. Rec. 19,765 (1959) (remarks of Senator Goldwater); Labor. Leg. Hist., 

supra note II, at 1078.
,w2l05 Cong. Rec. 19,766 (1959) (remarks of Senator Goldwater); Labor. Leg. Hist. 1079. 

The amended bill contained only a preamble statement “declaring it to be the policy of the 
United States to encourage observance by union officials of their fiduciary duties.”

'“The amended Kennedy-Ives bill contained two sections dealing with fiduciary duty. S. 
1555, 86th Cong., 1st Sess. §§ 209(b), 610, (1959). Section 209(b) provided in relevant part: 
“When any officer or employee of any labor organization is alleged to have embezzled, stolen, 
or unlawfully and wilfully abstracted or converted to his own use or to the use of another any 
money or properly of the labor organization .... any member of the labor organization may 
sue such officer. . . .” I NLRB. Leg. Hist.,supra note 11, at 538 (emphasis added).

Section 610 provided in relevant part:
Every officer, agent or other representative of a labor organization ... or of a 

trust in which such organization is interested, shall, hv7/t respect lo any money or 
other property in his custody or possession of trust to any such labor organization
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limiting fiduciary duties to financial and property matters.1"1 yhe 
House version of the LMRDA, which was ultimately enacted, 
extended “the fiduciary principle to all activities of union officials

”1* *5

and the members thereof, be responsible in a fiduciary capacity for such money ur 
other property ....

Id at 576 (emphasis added).
‘"See H R Rep. No. 741, 86th Cong., 1st Sess. 81 (1959); Labor, Leg. Hist. 1056.
“H R Rep. No. 741, 86th Cong., 1st Sess. 81 (1959); Labor, Leg. Hist. 1056.
“A ? . International Ass'n of Bridge Workers v. Norris. 383 I .2d 735 (5th Cir. 1967); Bakery 

a Confectionary Workers Union v. Ratner, 118 U.S. App. D.C. 269, 335 F.2d 691 (1964); 
Johnson v. Nelson, 325 F.2d 646 (8th Cir. 1963); Highway Truck Drivers Local 107 v. Cohen, 
220 F. Supp. 735 (E.D. Pa. 1963).

" Gilbert v. Hoisting & Portable Eng'rs Local 701, 237 Ore. 130, 384 P.2d 136 (1963); 
<7 Grein v. Cavano, 61 Wash. 2d 498, 379 P.2d 209 (1963).

"Baker) & Confectionary Workers Union v. Ratner. 118 U.S. App. D.C. 269, 335 F.2d 691 
11964); Gilbert v. Hoisting & Portable Eng’rs Local 701, 237 Ore. 130, 384 P.2d 136 (1963).

‘"Bakery s Confectionary Workers Union v. Ratner. I 18 U.S. App. D.C. 269, 335 I .2d 691
• 1964) The District of Columbia Circuit has been primarily responsible for the development of 
the rationale that counsel fees may be recovered on the ground that successful § 501(b) actions 
create a benefit to the union. E.g., Milone v. English, 113 U.S. App. D.C. 207, 306 F.2d 814 
11962); Moschetla v. Cross, 241 F. Supp. 347 (D.D.C. 1964). The courts recognize that action 
'resulting in a purging of the offending officers and restoration of the union to the control of its 

members’’ creates a benefit to the union. Moschetta v. Cross, supra, at 349-50. Other courts 
have also embraced this rationale in § 501(b) litigation. See International Ass'n of Bridge 
Workers v. Norris, 383 F.2d 735 (5th Cir. 1967); Highway Truck Drivers Local 107 v. Cohen, 
220 F Supp. 735 (E.D. Pa. 1963).

Section 501(a) fiduciary duties have been analogized to a trustee’s duties which are 
traditionally enforceable in equity. See International Ass'n of Bridge Workers v. Norris, 383 
I 2d 735, 741 (5th Cir. 1967); notes 56-57 supra and accompanying text. The traditional power 
of an equity court to award counsel fees has long been recognized. See Sprague v. Ticonic Bank, 
307 U.S. 161 (1939).

"•See Bakery a Confectionary Workers Union v. Ratner, 118 U.S. App. D.C. 269, 335 F.2d 
691 (1964); Gilbert v. Hoisting & Portable Eng’rs Local 701, 237 Ore. 130, 384 P.2d 136 (1963).

• • • •
Both federal106 and state107 courts have awarded reasonable counsel 

fees to successful plaintiff-union members where the relief granted was 
nonpecuniary. The rationale for such awards is either that “recovery” 
within the meaning of section 501(b) is not limited to pecuniary 
relief1"' or that successful plaintiff-union members who hold officers to 
fiduciary responsibilities create a “benefit" to the union even though 
no monetary relief is received.109 These interpretations of the LMRDA 
reflect a judicial recognition of the importance of litigation to correct 
fiscal abuses by union officials. The courts have sought to alleviate 
the financial burden on union members in the belief that section 
501(b) litigation promotes internal self-regulation of unions which 
serves the public interest.110 The legislative history indicates that 
Congress intended the award of counsel fees to successful plaintiffs to 
stimulate section 501(b) litigation. Senator Javits, in noting that the 
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practice of awarding counsel fees in shareholder class actions111

'"“[T]he minority shareholders derivative right of action is not only his legal remedy for 
corporate mis-management, but also is a powerful deterrent .... [TJhis prophylactic aspect 
. . . has been held to warrant a liberal attitude in awarding [counsel’s] fees.” Angoff v. 
Goldfine. 270 I .2d 185. 192 (1st Cir. 1959). See also Smolowe v. Delendo Corp., 136 I 2d 231 
(2d Cir. 1943).

"-I04 Cong. Rec. I 1.328 (1959) (remarks of Senator Javits); Labor. Leg. Hist., supra note
11, at 949.

"‘.Sec International Ass’n of Bridge Workers v. Norris, 383 E.2d 735 (5th Cir. 1967); 105 
Coxg. Rec. 15.119 (1959) (remarks of Senator Goldwater).

"‘Note 8 supra.
'"See. e.g.. McCraw v. United Ass’n of Journeymen of Plumbing, 216 E. Supp. 655 (E.D. 

Tenn. 1963), aJJ'd, 341 I 2d 705 (6th C ir. 1965); Vars v. International Bhd. of Boilermakers. 
215 f Supp. 943 (I). Conn.), all'll on other grounds. 320 I .2d 576 (2d Cir. 1963).

"‘325 F.2d 646 (8th Cir. 1963).

an automatic built-in means for inducing competent
lawyers to undertake this kind of litigation,”112 clearly was implying 
that the inclusion of counsel fees in section 501(b) was designed to 
produce a similar effect in section 501(b) litigation. To automatically 
preclude recovery of counsel fees because nonpecuniary relief is 
awarded not only would deter union members from fulfilling their 
responsibility of enforcing their officials' fiduciary duties, but would 
also frustrate the basic purpose of section 501(b).113

Counsel Fees in Section 412 Actions

Section 412, unlike section 501(b), makes no provision for 
plaintiff's counsel fees,114 and courts have seized upon this difference 
to support the conclusion that Congress did not intend plaintiffs in 
section 412 actions to recover attorney's fees under an) 
circumstances.115 Furthermore, courts attempting to circumvent the 
absence of a counsel fees provision often are forced to utilize tenuous 
reasoning. In Johnson v. Nelson,m for example, the Court of Appeals 
for the Eighth Circuit held that if the plaintiff-union member in a 
section 412 action can induce the membership to reimburse him for 
his litigation expenses, a refusal by union officers to comply with such 
a resolution is a violation of their section 501(a) fiduciary duty. This 
reliance upon the ability of the plaintiff-union member to attract the 
open support of a majority of his colleagues is unrealistic. Union 
leaders are often charismatic figures who inspire fierce loyalty, and 
open opposition to their leadership often results in pecuniary and 
psychological pressures against the dissenting member. Furthermore, 
the membership resolution may be ultra vires. A membership 
resolution to pay the counsel fees of a local's officers who were 
defending in separate civil and criminal actions was held to be ultra * 11 
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vires on the ground that the union's interest in actions not affecting 
the membership at large was insufficient to justify the expenditures.11' 
Since a section 412 action is brought by an individual union member 
to enforce his personal section 411 rights,118 the interest of the entire 
membership in the individual rights of one member may well be 
insufficient to support a resolution for counsel fees.

" Highway Truck Drivers Local 107 v. Cohen, 182 F. Supp. 608 (E.D. Pa.), ajj’d, 284 F.2d 
162 13d Cir. I960), cert. denied, 365 U.S. 833 (1961); see notes 96-97 supra and accompanying 
text.

"‘In contrast, a section 501(b) action is brought “for the benefit of the [entire] labor 
organization.” 29 U.S.C. § 501 (b) (1964); see note 109 supra.

"’384 F.2d 348 (3d Cir. 1967), cert, denied, 390 U.S. 1040 (1968).
-'Appellant was fined and suspended by Bakery Workers Local 492 for allegedly protesting 

a denial of union members' voting rights. After exhausting internal remedies, he sought damages 
and injunctive relief. The district court found violations of the plaintiff-union member's rights of 
free speech under § 411(a)(2) and an illegal discharge under § 529 of the LMRDA. An 
injunction was issued, but the plaintiff was denied monetary relief and counsel fees. /¿/. al 348-
49.

•'Id at 354. The grounding of this holding in the traditional equity jurisdiction of the federal 
courts parallels the award of counsel fees in § 501(b) actions on equitable grounds.

“The varieties of relief, among them the recovery of counsel fees endemic to any 
exercise of equitable jurisdiction by our federal courts cannot be contravened.” Id.

' Id at 354-55. The decision took cognizance of the rule that the only damages recoverable 
under § 412 are those proximately resulting from a violation of the Act. See Simmons v. 
\ visco, Local 713, Textile Workers, 350 F.2d 1012 (4th Cir. 1965); McCraw v. United Ass’n of 
Journeymen of Plumbing, 216 F. Supp. 655 (E.D. Tenn. 1963), ajj'd, 341 F.2d 705 (6th Cir. 
1965) The Gartner court pointed out that counsel fees, since they are a direct result of 
successful litigation brought to relieve a violation of a union member’s statutory rights, meet the 
rule’s requirement. 384 F.2d at 352.

,n384 I 2d at 352-53. The court rejected the cases that had previously considered the 
question of legislative intent: “It does not seem . . . that the legislative intent in the LMRDA 
as to counsel fees has been closely examined, indeed the specific language of Section 102 [412] if 
anything, has'been unwarrantably circumscribed.” Id. at 351.

Only the Third Circuit has confronted the issue squarely. In 
Gartner v. Soloner"* the court held that the LMRDA’s objectives and 
purposes, coupled with the language of section 412, allows a court the 
discretion to award reasonable counsel fees to plaintiffs in section 412 
actions.12" The court reasoned that the grant of authority under 
section 412 to provide such “relief (including injunctions) as may be 
appropriate,'' together with the breadth of a federal court’s 
traditional equity powers,121 confers a power which, if flexibly

courts are empowered under section [412] to come to the aid of any 
union member whose civil rights have been infringed upon by the 
union and to compensate that member for reasonable counsel fees

”123

The Gartner court emphasized that the LMRDA’s legislative 
history supports such a construction,124 and attached particular 49 
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significance to a statement by Representative Elliott, the sponsor of 
the final version of the LMRDA. In testimony before the House 
Education and Labor Committee, Representative Elliott contended 
that the statutory language of section 412 would give the courts “a 
wide latitude to grant relief according to the necessities of the case."125 

The statutory remedy available to the individual union member 
whose rights have been infringed upon is useless if the insurmountable 
obstacle of legal expenses "slam[s] the door shut in that litigant's 
face."126 Since enforcement of section 412 rests entirely with individual 
union members,127 failure to award counsel fees inhibits enforcement 
and frustrates the congressional purpose in providing a private civil 
remedy.

'^ld. at 352-53; 2 NLRB. Leg. Hist, supra note II, at 1584.
,2*384 F.2d at 355.
,rThe original Kennedy-Ives bill had placed enforcement of the union member's bill of rights 

with the Secretary of Labor. 384 F.2d at 349; see 2 NLRB. Leg. Hist. 1102. Senator Kuchd, 
fearing that enforcement would be lost in a bureaucratic morass, proposed an amendment 
providing for private enforcement. The Kuchel amendment was virtually the same as the 
enforcement section ultimately adopted in the LMRDA. 384 F.2d at 349-50.

,tt29 U.S.C. § 501 (b) (1964). A New York decision raises the possibility that the “benefit to the 
union" test supporting awards of counsel fees in § 501(b) litigation similarly may support 
awards of counsel fees in § 412 actions. In suing for reinstatement because of their wrongful 
suspension from the union, the plaintiffs publicized election abuses by union officials. The court 
held that the plaintiffs “materially benefited the general membership,” and should be 
compensated in terms of counsel fees for their services. Fittipaldi v. Leggasie, 18 App. Div. 2d 
331, 239 N.Y.S.2d 792 (1963).

•“The § 501(b) actions brought against the leadership of Highway Truck Drivers Local 107 
in 1959 were sponsored by an opposition group within the union. The litigation was part of a 
program to oust the incumbent leadership. Interview with Professor Samuel Dash, supra note 
96.

l*See Highway Truck Drivers Local 107 v. Cohen, 182 F. Supp. 608, (E.D. Pa.), ajfd. 284 
F.2d 162 (3d Cir. I960), cert, denied. 365 U.S. 833 (1961).

A comparison of the postures of plaintiffs in section 501(b) and 
section 412 actions provides compelling grounds, in addition to a 
desired consistency with congressional intent, which support an award 
of counsel fees in section 412 actions. Section 501(b) suits are class 
actions kkfor the benefit of" the entire union membership.128 Since 
section 501(b) suits have sometimes reflected movements by minority 
factions to gain control,129 the legal language of "class action" may 
be roughly translated in practical terms as "internal power struggle." 
Even though such campaigns may be independently financed, the 
courts have so highly valued the statutory goal of fiduciary 
accountability that awards of attorney’s fees have been made to 
successful plaintiffs.130

On the other hand, plaintiffs in section 4-2 actions are more likely 
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to be individual union members declaring open opposition to a 
powerful figure, such as the union business agent, with all the 
attendant financial and mental pressures. Since section 412 actions are 
brought to enforce rights directly affecting the laborer’s ability to 
earn wages, as in cases of wrongful suspension or discharge from the 
union, it might be argued that the individual should bear the cost of 
litigation which directly benefits him. The successful plaintiff is, 
however, only restoring to himself statutory rights which have been 
illegally violated. To require him to finance this reacquisition would 
be to compound the financial detriment suffered as a result of the 
violation; the laborer is not truly compensated if he must deduct the 
costs of litigation from his award.

In passing the LMRDA, Congress demonstrated an unmistakable 
intent to protect the individual union member's rights and to ensure 
leadership accountability. These problems are still significant and the 
goals worthwhile. If effective enforcement of section 411 is to be 
achieved, the award of reasonable131 counsel fees to successful 
plaintiffs is essential.

X number of courts have dealt with the determination of “reasonable" counsel fees. One 
c< jrt listed the factors it relied upon in arriving at an award:

1) The affidavits of counsel not submitted on this issue but bearing upon it.
(2) Stipulations of record.
(3) Time spent and explanation thereof by plaintiffs' counsel as revealed by the 
record.
<4) The dollar amount of the recovery effectuated by plaintiffs’ counsel [524,921.41].
(5) The fact that an injunction was obtained by plaintiffs’ counsel which prevented 
some further loss to the Union.
(6) The entire benefit created for the Union.

Highway Truck Drivers Local 107 v. Cohen, 220 E. Supp. 735, 736 (E.D. Pa. 1963). Some 
*cight was also given to the fact that the case was one of first impression, thus requiring more 
and unusual legal skills. Id. at 738.

While this seems to be a logical formulation, the District Court for the District of Columbia 
has taken a more exotic approach. In Moscheiia v. Cross, the plaintiffs successfully held their 
union officers to certain fiduciary duties. 241 F. Supp. 347 (D.D.C. 1964). In determining the 
amount of counsel fees to be awarded, the court decided that the rate of annual dues paid by the 
members would be an accurate measure of the value of membership in the union. The court 
concluded that “a reasonable percentage of this figure is a valid measure of the value of 
professional services rendered in evicting a dishonest administration and restoring the union to 
the control of its members.” Id. at 350. After reviewing the available financial data, the court 
concluded that 12.5'- of the average annual income from dues was a reasonable and realistic 
measure of the value of services rendered by counsel. Id. The approach and certainly the 
percentage used are at best limited to the facts of this case. It is unlikely that this formula could 
be applied with any accuracy to the myriad of fact situations presented in § 501(b) and § 412 
actions Furthermore, the assumption that union dues are a measure of the value of membership 
is not necessarily valid, particularly in a case involving dishonest leadership. The Cohen method 
seems to reflect more accurately the value of legal services.




