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TRANSPORTATION STRIKES AND THE PUBLIC 
INTEREST: THE RECOMMENDATIONS OF THE 

ABA’S SPECIAL COMMITTEE!

William J. Curtin*

Major work stoppages in the transportation industries have become an 
all too frequent occurrence in a nation so dependent upon the mobility of 
its products and citizens. After reviewing the inadequacy of present 
legislation. Mr. Curtin explains the recent remedial proposals of the A BA 
Special Committee, which he now chairs. While emphasizing the role of 
mediators, the Committee’s report provides the Government with a choice 
of procedures to finally settle disputes and avoid work stoppages.

One of the first problems faced by the Nixon administration upon 
assuming office in January 1969 was a renewed demand for novel and 
more effective legislation to deal with “national emergency" disputes 
in the transportation industries.1 For those politicians, professors, and 
members of the general public who have long advocated such change, 
the uork stoppage by east coast longshoremen, which affected harbors 
from Maine to Texas and was in its fifth week on Inauguration Day, 
presented an excellent opportunity to request action. A better example

fln an effort to present a wide range of opinion, the Journal has solicited the comments of 
u*o  other members of the legal community who have had much experience with the problems of 
the transportation industry. These comments, by Gerard D. Reilly and James A. Wilcox, appear 
immediate!} following Mr. Curtin’s article.

'BS.. 1953, LL.B., 1956, L.L.M., 1957, Georgetown University. Member, 1967-69, Chairman, 
\ugust 1969, American Bar Association Special Committee on National Strikes in the 
Transportation Industries. Partner, Morgan, Lewis & Bockius. Washington. D.C. Member of the 
District ot Columbia Bar. The author wishes to acknowledge the invaluable assistance of his 
associate. E C arl Uehlein, Jr., a member of the District of Columbia Bar.

Transportation industries," as used herein, include railroads, airlines, and both longshore 
and offshore maritime industries. See note 58 infra. Use of the term “emergency” in this article 
does not signify the author's approval of the term. It is, however, the adjective most frequently 
used to describe those disputes that seriously affect the parties involved and the public. There is 
general dissatisfaction with both the use of the word “emergency” and the way it has been 
fjned S<r ‘ Labor Study Group. The Public Interest in National Labor Policy 

(1961); Wallen, \ational Emergency Disputes, 12 Lab. L.J. 61 (1961).
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could not have been chosen to demonstrate to President Nixon the 
failure of current statutes either to encourage collective bargaining in 
an industry vital to the American economy or to deal effectively with 
a work stoppage occurring after a breakdown of the collective 
bargaining process. The strike, which finally ended on February 15, 
1969, after 56 days, was the seventh in the industry during the 21 years2 
it has been under the emergency disputes provisions of the Taft-Hartley 
Act,3 and each has occurred after all statutory remedies had been 
exhausted.

’U.S. Dep’t of Labor, News Release, Mar. 13, 1969. l or more complete information on 
emergency disputes under Taft-Hartley through 1968, see U.S. Burkau of Labor Statistics. 
Dfp’t of Labor, Bull. No. 1633, National Emergency Disputes Under the Labor 
Management Relations Act, 1947-68 (1969).

’Labor Management Relations Act §§ 206-10, 29 U.S.C. §§ 171-80(1964).
4N.Y. Times, Feb. 7, 1969, at 16, col. 5. See also Business Week, Feb. 22, 1969, at 37.
’N.Y. Times, Feb. 7, 1969, at 16, col. 5.
•State of the Union message by President Lyndon B. Johnson, Jan. 12, 1966, in 112 Cong 

Rec. 130 (1966).
7 BN A Daily Lab Rep., Feb. 8. 1967, at AA-I.
"President Johnson did appoint a task force to study the issues involved. See N.Y. Times, Nov. 

30, 1966, at 1, col. 4. Its report, if any, was never released.

While the longshoremen’s strike was still in progress, President 
Nixon acknowledged the apparent failure of present law to handle 
effectively national emergency strikes. Terming the emergency strike 
provisions of Taft-Hartley “outmoded,” he indicated that he favored 
amending such provisions to provide more “options in dealing with 
these kinds of disputes and breakdowns.”4 The President then stated 
that he had asked the Secretary of Labor to develop “new approaches" 
for legislation in this area and that the results of this request would be 
submitted to Congress.5

A presidential suggestion that new laws are needed to handle strikes 
is not novel. President Johnson announced to the nation in the 1966 
state of the Union message that he would submit to Congress methods 
for dealing effectively with stoppages that threaten “irreparable 
damage to the national interest.”6 Despite Mr. Johnson’s pledge, 
however, and the later promise of Labor Secretary Wirtz that Congress 
would soon be informed of the Johnson administration's plans for 
national emergency strike legislation,7 no proposals were ever made 
public.8

While always optimistic that progress will be made, commentators 
realize that the public pressure necessary to stimulate congressional 
action is transitory. During and immediately after a major 
transportation strike—such as the 1966 airline stoppage or the recent 
longshoremen’s dispute—when a substantial segment of the general 
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public is adversely affected, this pressure can be readily ascertained. 
Later, however, after labor peace has finally been wrung from the 
disputants and the turmoil and shouting ended, proposals for change 
again are shifted to the back burner until the next strike.9 Recognizing 
this trend, as well as its own responsibility, the American Bar 
\ssociation, at its 1966 Annual Meeting, authorized the president of 

the ABA to appoint a special committee to study the problems of 
strikes in the railroad, airline, and maritime industries and to make 
recommendations to the Board of Governors and the House of 
Delegates.10 Charged with investigating those areas in which “existing 
legislation and the arbitration and mediation procedures authorized 
thereby have proved repeatedly to be inadequate to protect the public 
interest,’11 the Committee, which was officially constituted in the 
spring of 1967,12 presented its final report and recommendation to the 
president of the ABA in June 1969.13 The Report was discussed by 
various interested sections of the Association at its annual meeting in 
\ugust 1969, and was presented formally to the House of Delegates 

at the mid-winter meeting in Atlanta, Georgia, in February 1970.

’For a discussion of the prospects for remedial legislation as projected immediately after the 
airline strike, see Curtin, National Emergency Disputes Legislation: Its Need and its 

Prospects in the Transportation Industries, 55 Geo. L.J. 786, 790-92 (1967).
‘ABA Resolution of August 10, 1966, on file with author. Part of the motivation for this 

resolution may have been the airline strike, which involved five major carriers and lasted from 
July 8 until August 19, 1966. See Proceedings of the House of Delegates: Montreal, Canada, 
Ufitsf#-//. /^ - 52 A H.A.J.980 (1966).

" \ B X Resolution, supra note 10.
XBX President Orison S. Marden appointed as committee members: The Honorable Charles

S Desmond, Chief Judge (Ret.), Court of Appeals of New York, Chairman; George E. Bodie, 
I >s Xngelcs attorney; Professor Archibald Cox, Harvard Law School; William J. Curtin, 
Washington. DC attorney; Edward F. Hickey, Jr., Washington, D.C. attorney; Professor 
Bernard D Meltzer, University of Chicago Law School; Gerard D. Reilly, Washington, D.C. 
lttorney: Professor Harry IL Wellington. Yale Law School; and Professor Jerre S. Williams, 
University of Texas l aw School (now Chairman of the Administrative Conference of the United 
States). ABA News, Mar. 15, 1967.

"American Bar Association Special Committee on National Strikes in the 
Transportation Industries, Finai Report and Recommendations (1969) [hereinafter cited 
as ABA Report]. The recommendations appear as an Appendix to this article.

"Railway I abor Act, ch. 347, 44 Stat. 577-87 (1926). as amended, 49 Stat. 1189 (1936), 45 
I S C §§ 151-63, 181-88 (1964) [hereinafter cited as RLA], The Railway Labor Act regulates 
only the railroad and airline industries.

The Need for Statutory Reform

Government participation in collective bargaining disputes between 
labor and management is generated by the need to protect the public 
interest from the adverse effects of a prolonged strike or lockout. The 
scope of this participation in disputes involving the transportation 
industries is defined by the Railway Labor Act14 and the Labor * S 
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Management Relations Act.15 Each Act contains an emergency 
disputes procedure, designed to allow the Government to help the 
parties pursue a solution without resort to either strikes or lockouts.*•  
These procedures define the Government’s role as something less than 
a mediator and permit limited injunctive action against work 
stoppages.17 It is the failure of these procedures either to avert strikes 
and lockouts or to facilitate genuine collective bargaining that has 
precipitated the need for statutory reform.

THE LABOR-MANAGEMENT RELATIONS ACT

The emergency disputes provisions of the Taft-Hartley Act have 
been invoked by the President on 29 separate occasions,18 and although 
the Act covers a great majority of the nation’s commercial businesses, 
more than 30 percent of these occasions (10 of 29) involved the

,5Labor Management Relations Act, 61 Stat. 136 (1947), 29 U.S.C. § 141 (1964) [hereinafter 
cited as LMRAJ. The Taft-Hartley Act regulates all industries engaged in interstate commerce 
other than those covered by the Railway Labor Act. See note 14 supra. The Committee, however, 
focused its attention on the maritime industry. See notes 19-21 infra and accompanying text.

“RLA § 10, 45 U.S.C. § 160 (1964); LMRA §§ 206-10, 29 U.S.C. §§ 176-80 (1964).
‘’Emergency disputes arising within the Taft-Hartley Act are governed by §§ 206-10 of title 

II. LMRA §§ 206-10, 29 U.S.C. §§ 176-80 (1964). When a “threatened or actual strike or 
lockout” in an industry engaged in interstate commerce, which “if permitted to occur or to 
continue, [will] imperil the national health or safety,” the President may appoint a Board of 
Inquiry. Id. § 206, 29 U.S.C. § 176 (emphasis added). The task of the Board of Inquiry is to 
make a written report to the President on the facts of the dispute and the positions of the parties; 
it is specifically proscribed from making any recommendations for settlement. Id. The President 
may then seek to enjoin the strike or lockout for 60 days. Id. § 208, 29 U.S.C. § 178. During 
the period of the injunction, the parties are to continue their collective bargaining efforts with 
the aid of the Federal Mediation and Conciliation Service (FMCS). Id. §§ 202-04. 29 
U.S.C. §§ 172-74. If the parties fail to reach agreement within 60 days, the original Board of 
Inquiry is recalled to prepare a new report on the positions of the respective parties, and this 
report is made public. If no settlement has been reached within 15 days after the report is released, 
the employees involved are given the opportunity to vote on the employer's last offer. Id 
§ 209(b), 29 U.S.C. § 179(b). Regardless of the outcome of this election, the Attorney General 
must move to discharge the injunction on its eightieth day. Id. § 210, 29 U.S.C. § 180. The only 
statutory procedure remaining at this point is the presentation of a report by the President to 
Congress. Id. The parties, however, are left to their own self-help procedures.

Dispute procedures under the Railway Labor Act are similar to those provided by the Taft- 
Hartley Act. Under section 10, the National Mediation Board is to notify the President whenever 
a labor dispute involving a railroad or an airline “threaten[s] substantially to interrupt interstate 
commerce to a degree such as to deprive any section of the country of essential transportation 
service (s]." RLA § 10, 45 U.S.C. § 160 (1964) (emphasis added). The President may then 
appoint an Emergency Board to investigate the dispute and report its findings to him within 30 
days. For this period and an additional 30 days the parties are enjoined from changing working 
conditions without bilateral agreement. Id. Once the status quo period has elapsed, however, the 
parties are again free to pursue their own courses. Unlike the Taft-Hartley Board, the Emergency 
Board may, and usually does, make recommendations for settlement of the dispute. See note 43 
infra and accompanying text.

’’U.S. Dep’t of Labor, News Release. Mar. 13, 1969.
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maritime industry.19 Furthermore, all 10 maritime disputes were among 
the 24 disputes settled only after a strike, and seven of the eight 
disputes settled only after an injunction and a resumption of the strike 
upon the injunction’s expiration also involved the maritime industry.20 
Although these figures do not tell the complete story, it is possible to 
drau two rather broad conclusions from them: (1) The maritime 
industry has been the prime recipient of attention under the 
•'emergency disputes” sections of Taft-Hartley, and (2) the procedures 
specified by the Act have not been successful in settling labor disputes 
without work stoppages that severely disrupt the economy.21

"As used in the Report and Recommendations of the Committee, the term “maritime” 
includes both longshore and offshore maritime industries. ABA Report, supra note 13, at 3 n.*.

■U.S. Dep't of Labor, News Release, Mar. 13, 1969.
•'The Committee was directed to study only strike controls in the transportation industries, 

Once the Committee decided that because ol its relatively peaceful history of collective bargaining 
negotiation the trucking industry would not be considered, the maritime industry became the 
principal subject for investigating the operation of the Taft-Hartley emergency dispute provisions. 
See note >8 infra. I he statistics discussed perhaps confirm the wisdom of the ABA’s directive to 
the Committee, as well as the opinion of the Section of Labor Relations Law, that the Taft- 
Hartle) provisions are primarily unsuccessful only in the maritime industry. Ad Hoc Committee 
to Sn di National Emergency Disputes, ABA Section of Labor Relations Law, 
Committee Reports (1966).

‘ ' Smerkan Enterprises Institute for Public Policy, Research with
atiosm | mirgency Strikes (1969); D. Cullen, National Emergency Strikes (1968); 

abor Tim Groip, supra note I, at 95-102; H. Northrup. Compulsory Arbitration and 
' vernment Intervention in Labor Disputes 207-11 (1966); H. Wellington, Labor and 

the Legal Process (1968).
3LMRA §§ 209-10, 29 U.S.C. §§ 179-80 (1964).
’•RLA § 10. 45 U.S.C. § 160 (1964).

The basic objections both to this Act and to the Railway Labor Act 
are that the statutory procedures primarily serve only to delay 
settlement by the parties themselves and that the principal steps 
contained in both Acts do not actually provide the parties with any 
useful assistance or bring about any pressure on the parties to settle.22

The first objection is actually a result of the second. In most cases, 
labor and management representatives engaged in collective bargaining 
negotiations resolve their differences only when faced with a deadline. 
In the transportation industries, the parties know that it is almost a 
certainty that any major strike deadline will be delayed by use of the 
emergency procedures. Moreover, they know from past experience that 
when these procedures have been exhausted, their relative positions will 
not have changed appreciably. They therefore can safely delay 
compromise and agreement until the real deadline arrives—the end of 
the SO-day injunction23 or the 60-day status quo period.24 Further, the 
parties' knowledge that government action will not have a direct 
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adverse effect upon their positions only increases their willingness to 
wait until the last possible moment for settlement.

If the present statutory procedures were constructed so as either to 
bring strong pressure on the parties during this 60- or 80-day hiatus 
or to provide for additional remedies—beyond the injunctive or status 
quo periods—which the disputants might find unacceptable, they then 
might be willing to reach agreement before any governmental action 
becomes necessary. Unfortunately, neither of the present Acts contains 
such measures. In addition, those procedures that are contained in the 
Taft-Hartley and Railway Labor Acts have been rigidly interpreted by 
those officials administering them. The result, therefore, is that what
ever flexibility or power of persuasion the Acts were originally meant 
to possess has been lost, and the tone and course of the proceedings are 
dictated solely by the President’s initial decision to invoke the 
emergency disputes sections.

Past experience demonstrates that once the President has decided a 
“national emergency” exists, the course of action followed by the 
Government is predictable, both procedurally and substantively. WTiile 
always staffed with exceedingly competent experts in the labor
management field, the Taft-Hartley Emergency Board established by 
the President’s Executive order is restricted in its activities, both by the 
time limitations of the Executive order and by the statute itself. The 
Board often has no more than a few days within which to hold hearings 
and present its report to the President.25 Moreover, by statute it cannot 
make public recommendations for a settlement,26 and as much by tacit 
understinding as by time limitations, it does not actively engage in 
mediation. The haste with which the Board is required to act and the 
restriction of its duties to a fact-finding role clearly prevent the Board 
from taking any constructive steps toward settling, or helping the 
parties settle, a dispute.27

25A striking example of the haste with which these procedures must operate can be found in 
the most recent longshoremen's strike. The Board was established by Executive order on the 
evening of September 30. 1968. Exec. Order No. 11,431, 3 C.F.R. 138 (Supp. 1968). After 
conferring for 2'/? hours the next morning, the Board submitted its report to the President, who 
sought and received an injunction by 7:00 p.m. the same day. United States v. International 
Longshoremen’s Association. 58 CCH Lab. Cas. H 12,987, at 22, 644 (ST).N.Y. 1968).

Z*LMRA § 206. 29 U.S.C. § 176 (1964).
27One observer has denoted the convening of the board as nothing more than an “empty 

pretense.” and that its “report is usually prefunctory, consisting of a series of conclusions almost 
entirely unsupported by evidence.” Aaron, Observations on the United Stales Experience, 14 Lab 
L.J. 746, 748 (1963). Another observer has identified the Board’s powers as “impressive only to 
the man in the street;” the “implicit if silent denial to the Boards even of mediation authority, 
has undoubtedly served as a restraining force on Board freedom of action.” Sloane, Presidential 
Hoards of Inquiry in \ational Emergency Disputes, 18 Lab. L.J. 665.667 (1967).
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In practice and by statute the singular job of the Board is to 
ascertain the causes and circumstances of the dispute and to file a 
report including “a statement of the facts [and] each party’s statement 
of its position."28 It is not hard to understand, therefore, the remark 
uhich has been made that any “average high school student” could 
carry out the Board's function with a tape recorder and a typewriter.29 
Xor is it difficult to conclude that the expertise possessed by the mem
bers of the Board is wasted by the ministerial functions assigned it or to 
understand why the public enthusiasm occasioned by the Board’s 
appointment quickly disappears. Similarly, after the Board has 
completed its initial job, the succeeding steps prescribed by the Act are 
devoid of any positive provisions to encourage settlement. The 
President has never exercised the discretion vested in him to end the 
emergency procedures upon receipt of the Board’s report,30 and the 
courts have never failed to find that the actual or threatened stoppage 
meets the statutory criteria31 necessary for granting injunctive relief 
against the strike.

Thus, the procedures in title II of the Taft-Hartley Act appear to 
present a negative, rather than a positive, approach to the settlement 
of important labor disputes. Although the procedures provide 
approximately 15 steps, only the first—the decision of the President to 
invoke the procedures—can in reality provide any flexibility in the 
Act's operation. With regard to the longshore and offshore maritime 
industries, however, even this flexibility is lost, since in these industries, 
the parties have come to rely on the fact that the procedures of Taft- 
Hartley will be invoked either prior to or immediately after the 
beginning of a strike. As a result, there has been a well-documented 
breakdown in the collective bargaining relationship between 
management and labor in the maritime industry.32 Both sides have been 
content to abdicate their collective bargaining responsibilities and delay 
any real progress toward a new agreement until the emergency 
procedures have been exhausted. They both know exactly what will 
happen if they are unable to reach agreement by the date set for strike; 
they also know that this date does not constitute the final deadline by 
which they must reach agreement or face a long-term shutdown.

"LMRA § 206. 29 U.S.C. § 176 (1964).
"Sloane, supra note 27, at 666.
"LMRA § 208(a), 29 U.S.C. § 178(a) (1964).
«LMRA §§ 208(a)(1), (ii), 29 U.S.C. §§ 178(a)(1), (11) (1964). 
aSee Ad Hoc Committee, supra note 21.
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THE RAILWAY LABOR ACT

The situation under the Railway Labor Act (RLA) has been almost 
equally discouraging. Since the time the RLA first became part of the 
statutory framework of labor relations regulation, 176 emergency 
boards have been created by Executive order of the President.* 3 * 33 Of 
these, approximately 30 have involved the airline industry, with the 
remainder affecting railroads and associated carriers. As with Taft- 
Hartley, there is a general opinion that the procedures for resolving 
major disputes34 under section 10 of the RLA are less than 
satisfactory. This contention has been argued by Emergency Board 
members themselves,35 as well as by interested observers.36

“The latest board. No. 176. was created on October 3, 1969. Exec. Order No 11.486. 34 led. 
Reg. 15, 527 (1969). These figures do not include the 51 special emergency boards created by the 
National Railway Labor Panel during and immediately after World War II.

“RLA § 6, 45 U.S.C. § 156 (1964). For standards as to what constitutes a major dispute, 
see Elgin, J. & E. Ry. v. Burley, 325 U.S. 711 (1945).

3iSee, e.g., Emergency Board Nos. 161-63, Report to the President 4-8 (1964); 
Emergency Board No. 160, Report to the President 16-17 (1964).

Our first comment concerns the apparent absence of anything more than 
perfunctory bargaining between the parties prior to the creation of this Board. ... It
seems to us . . . that the parties have assumed from the start that this dispute would
eventually be brought to a Presidential Emergency Board. . . . Indeed, we suspect that 
in some minds, at least, the assumption has gone further and that even the procedures 
of this Board have been considered merely a barrier to be cleared before the real test 
comes and it is discovered whether, as an alternative to a nationwide railroad stoppage. 
Congress will intervene and provide a machinery for a final settlement. Any system of 
labor law and labor relations which induces the parties in an essential industry to 
operate on such assumptions is failing to serve the public interest, and calls for serious 
study and review.

Emergency Board No. 176. Report to the President 8-9 (1969).
uSee, e.g., H. Wellington, si/pra note 22, at 277-81.
“RLA §§ 2 Seventh. 5 First, 6, 10, 45 U.S.C. §§ 152 Seventh, 155 First, 156, 160 (1964); 

see Brotherhood of R.R. Trainmen v. Jacksonville Terminal Co., 394 U.S. 369, rehearing denied, 
394 U.S. 1024 (1969).

“The emergency provisions of Taft-Hartley have been invoked only 29 times, compared with 
175 for those of the Railway Labor Act. See notes 18-19 supra and accompanying text.

Unlike the Taft-Hartley Act, the Railway Labor Act provides for 
automatic “freezes” on the power of the parties to invoke unilateral 
action, commencing with the time when one side notifies the other that 
it wishes to negotiate a new agreement until the emergency disputes 
procedure under section 10 has been exhausted.37 While in other than 
the maritime industries, the use of title II of Taft-Hartley has not yet 
become automatic,38 under the Railway Labor Act the established 
procedure of system-wide and multi-employer bargaining has resulted 
in habitual reliance upon section 10 by both the parties and the 
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Government to delay a work stoppage if agreement cannot be 
reached*

A major reason for this reliance can be described as “negotiation 
by default.” resulting from the fact that a principal portion of 
negotiated issues in the airline and railroad industries involves the 
impact of technological change on the utilization of employees rather 
than monetary issues. Contrary to John L. Lewis’ decision to allow a 
decline in the number of coalminers employed so long as those 
remaining on the job were well provided for, neither labor nor 
management in the transportation industries has been able to work out 
acceptable solutions for such groups as diesel firemen and flight 
engineers.40 While the level of wages and fringe benefits is of 
importance, the issues of manpower utilization and job security have 
become almost insurmountable obstacles to agreement.41 In addition, 
public opinion, envisioned when the Act was conceived as a strong 
force for settlement,42 cannot be used to inspire a settlement of issues 
too technical to understand. Thus, the parties, unable to truly negotiate 
and settle these issues themselves, turn to the emergency procedures of 
the Railway Labor Act. Although the boards established by Executive 
order under section 10 appear to have some power and authority not 
possessed by Taft-Hartley boards, it is apparent that the former have 
not been appreciably more successful than the latter. Presentation of 
the parties' positions to the Board has become a ritual, during which 
the Board listens to hundreds of pages of written testimony being read 
into the record. Little if any effort is given to attempts at mediation 
or even to having one party consider the other’s suggestions, and the 
technical issues of manpower utilization and obsolescence are 
documented by an “avalanche of printed exhibits and briefs,” which 
the Board has no time to study in its attempt to resolve the issues. The 
result is a recommendation for settlement that receives scant attention 
or support from the parties.43

During the last decade, the extent of the breakdown of major 
negotiations before, during, and after use of the Railway Labor Act’s 
emergency procedures has been demonstrated by consistent resort to 
ad hoc procedures. These nonstatutory “extra-legal” procedures 
are invoked by a Congress or a President who has determined that a

*H. Wellington, supra note 22, at 277-81.
Piedmont Aviation, Inc. v. Air Line Pilots Ass’n.416 F.2d 633 (4th Cir. 1969).

“.See Curtin, supra note 9, at 794; Wisehart, Transportation Strike Control Legislation: A 
ongressional Challenge. 66 Mich. L. Rev. 1697, 1720-21 (1968).

zq . ^eann^5 on H.R. 7180 Before the House Comm, on Interstate and Foreign Commerce,
Cong . 1st Sess. 21 (1926).
-S<t Aaron, supra note 27, at 747; Wallen, supra note I.
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strike cannot be tolerated after exhaustion of section 10 procedures. 
For example, in both 1963 and 1967, Congress authorized compulsory 
arbitration in an attempt to settle railroad disputes,44 while in 1961 
President Kennedy appointed a special fact-finding commission that 
was authorized to recommend terms for settling the flight engineers’ 
dispute over the composition of jet aircraft flight crews.45 These ad hoc 
procedures were an obvious response to the inability of the Railway 
Labor Act and the emergency boards created thereunder to resolve 
disputes.

“Act of July 17, 1967, Pub. L. No. 90-54, 81 Stat. 122; Act of Aug. 28. 1963, Pub. L. No 
88-108, 77 Stat. 132.

“Exec. Order No. 10,921,3 CT R. 446-47 (1959-63 Comp.).
“RLA § 2.45U.S.C. § 151a (1964).
"Act of July 5, 1935, ch. 372, 49 Stat. 449.
“I.MRA § I. 29 U.S.C. § 151 (1964). The difference in the Acts’ purposes, as well as the 

industries over which they have jurisdiction, provides a basis for the Committee’s conclusion to 
utilize the framework of the Railroad Labor Act for its recommendations.

The ABA Committee

The failure of the emergency disputes provisions of both the Taft- 
Hartley and the Railway Labor Acts in the past two decades has 
emphasized the necessity of finding an acceptable alternative to present 
procedures. While the first step is to increase the prestige and 
consequently the effectiveness of government intervention through 
mediation, the search for postmediation steps that will satisfy a 
sufficient percentage of all parties concerned—management, labor. 
Congress, the Administration, and the public—is exceedingly difficult. 
Philosophically, politically, and economically, each of these groups has 
different standards by which it judges the role of Government in labor 
disputes.

Moreover, the two statutes under consideration have different goals. 
The Railway Labor Act, passed after the industry had become highly 
unionized, stresses the need “to avoid any interruption to commerce or 
to the operation of any carrier engaged therein”.46 In contrast, the 
Taft-Hartley Act, as well as its predecessor the Wagner Act,47 was 
enacted while the industries within its jurisdiction were in the throes of 
union organization. Thus, it emphasizes the need to encourage “the 
practice and procedure of collective bargaining and [to protect] the 
exercise by workers of full freedom of association, self-organization, 
and designation of representatives of their own choosing.”48

The same dichotomy between encouraging free collective bargaining 
and preventing injury to the public as the result of labor disputes must 
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be reconciled by any new statute. While it is conceded that freedom 
from government intervention may be an ultimate goal, the adverse 
effects upon the nation from labor disputes that deprive large segments 
of society of necessary goods and services justifies the conclusion that 
such disputes must be avoided. Today’s highly mobile society is so 
dependent upon its transportation systems that work stoppages in these 
industries create not only a direct loss to the disputants themselves, but 
also extensive secondary deprivation to the country as a whole. For this 
reason, special attention has been given to modifying the Government’s 
methods of dealing with such disputes. In fact, there has never been a 
lack of suggestions for changes in both the Taft-Hartley and Railway 
Labor Acts*  provisions for dealing with these disputes.49 Such 
suggestions have been varied and often inventive, and all have received 
at least some support. Furthermore, all persuasions have been heard, 
from primary reliance upon the private collective bargaining process to 
the guarded use of a “partial injunction" without Government- 
sponsored settlement procedures50 to compulsory arbitration.51 Other 
proposals have advocated an industrial peace commission,52 seizure,53 
nonstoppage strikes,54 an increase in the authority of the Emergency 
Boards.55 and an “arsenal of weapons’’ approach, which would 
combine a variety of these possibilities into one statute.56

"See. e.g . authorities cited note 22 supra.
“H Northrup. supra note 22, at 208-09.
11 Wisehart, supra note 41, at 1714-18.
“Hazard, Strikes and People. A Proposal. Atlantic, Dec. 1966, at 116.
“Cox, Seizure in Emergency Disputes, in Industrial Relations Research Association, 

Fmergeno Disputes and National Policy 224 (I. Bernstein, H. Enarson, R. Fleming eds. 
1955).

'McClamont. The Semi-Strike, 15 Ind. & Lab. Rel. Rev. 191 (1962).
“Wisehart, supra note 4J, at 1719-22.
“Wirtz. The ' Choice-of-Procedures Approach to Saiional Emergency Disputes, in 

hotsTRiAL Relations Research Association, supra note 53. at 149.

When the ABA Committee invited representatives of the parties 
directly involved in transportation disputes to present their views, it 
requested that they discuss some of these earlier proposals, making 
specific reference to:

1) elimination of intervention (other than mediation) by the
Federal Government;

2) applications of the provisions of the National Labor Relations
Act to carriers and unions now under the Railway Labor Act;

3) improvement of the processes of collective bargaining under the 
Railway Labor Act;

4) the conferring upon the President of a wide range of procedures 
(“arsenal of weapons”), e.g., fact finding boards, compulsory 
arbitration, government seizure, etc.; and
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5) final and binding settlement of disputes by (i) regulatory agency 
(see ICC, CAB, etc.): (ii) arbitration board named by the President; 
(iii) panel selected by mediation agencies; (iv) joint selection by parties 
in accordance with the American Arbitration Association rules.57

57A BA Report, supra note 13, at 2.
5 8 See Appendix • A(2). It should be noted that the industry commission phase of the 

recommendations might be implemented immediately by an Executive order while Congress is 
considering the request to enact the statutory amendment portion of the recommendations. Under 
similar circumstances the President created a construction industry collective bargaining 
commission to, inter alia, “establish more effective machinery for the resolution of disputes over 
the terms of collective bargaining agreements which at the same time recognizes the interests of 
each branch of the industry and preserves existing procedures that have been effective. Exec.
Order No. 11,482 § 3(c), 34 Fed. Reg. 14, 723 (1968).

Although it considered all phases of transportation, the Committee ultimately concluded that 
only the maritime, railroad, and airline industries should be affected at this time, since the labor 
relations history within the trucking industry has been significantly different than that of these 
three industries. The Committee did recognize, however, that nationwide bargaining could lead 
to a nationwide shutdown of intercity trucking; therefore, it did not close the door to including 
this industry within its recommendations if future negotiations show evidence of breaking down. 
See A BA Report 4-6.

"Appendix U T A(2)(a), (b).

After the testimony of these representatives, discussions with 
executive and congressional leaders, and an analysis of the positions of 
the individual committee members, the Committee recommended a 
two-step approach: first, reliance upon the parties themselves to agree 
upon improved bargaining and strike-prevention procedures, and 
second, if the parties are unsuccessful in reaching agreement, a 
recommendation that Congress make specific changes in the Taft- 
Hartley Act and the Railway Labor Act.

The Report and Recommendations

INDUSTRY COMMISSIONS

The Committee recommended that Congress authorize the 
President to appoint for each industry a tripartite commission, which 
would have members representing management, labor, and the public?' 
This commission would be charged with responsibility first for studying 
its own labor relations situation and then for (1) developing a plan for 
“eliminating or minimizing the danger of strikes or lockouts which 
impair the national security or threaten serious injury to the health, 
safety or welfare of a large segment of the public;” and (2) 
“recommending changes in any part of the Railway Labor Act or Title 
II of the Labor-Management Relations Act designed to make collective 
bargaining more effective in the industry concerned . . . .”* 5 * *’ The 
Committee further recommended that the commissions report their 
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positions and suggestions to the President and Congress within eight 
months of their establishment.60

This initial recommendation reflects the Committee’s concern with 
imposing “solutions” on the parties without first giving them an 
opportunity to make changes themselves. The commissions 
recommended by the Committee are in no way to be “shot-gun 
marriages," forcing third-party solutions upon labor and management; 
decisionmaking power will rest solely with the union and industry 
representatives, with the public members acting only in an advisory and 
perhaps mediatory capacity.61 This latter group, however, will be able 
to present an impartial public report on the proceedings of the 
commissions.

The work of the commissions obviously will be critical to future 
prospects for changes in the applicable law, and any hopeless divisions, 
deadlocks, or intemperate publicity of opposing positions will serve not 
only to weaken public faith in the industries’ ability to correct their 
own difficulties, but also to increase executive and congressional 
demands to impose terms upon private enterprise. Thus, it is imperative 
that the commissions, particularly the labor and industry members, 
approach their responsibilities affirmatively, avoid invective, and 
seriously pursue the charge they have been given. Assuming such 
meaningful cooperation, the commissions should not lack proposals for 
their consideration and, optimistically, for their approval. As a starting 
point they may consider the major revisions of the Taft-Hartley Act 
and the Railway Labor Act recommended by the ABA Committee. 
Primarily, however, it was the hope of the Committee that “[t]he 
urging and support of the President and Congress might . . . serve as 
catalysts for action by the parties that would lead to the needed 
improvements,”62 without further legislative action. If the commissions 
can not agree, a majority of the ABA Committee proposed specific 
legislative action.63

*/</. 1 A(2)(c).
"/</. ’ A(2); see A BA Report 7-8.
‘ \B \ Report 8. Past experience does not provide much evidence for optimism regarding this 

action of the Committee’s report. The commissions themselves would be a one-time procedure; 
'he parties, therefore, must be placed in the position of reaching agreement or facing the results 

new legislation. Unless the Commission members representing management and labor fully 
understand that the second part of the recommendations will immediately become law if they do 
not agree on a substitute, it is likely that their present inability to agree at the bargaining table 
*ill similarly impede these negotiations.

“ \pp» ndix r B. While there was unanimous agreement on the industry commissions portion 
ot its recommendations, two members of the Committee expressed the view that no further 
recommendations should be made, particularly any that might include post-impasse procedures. 
\B \ Report 8-9. These two members took special exception to the suspension of union security
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LEGISLATIVE RECOMMENDATIONS

Basically, the Committee attempted to stay within the statutory 
framework of the present disputes procedures. Its recommendations 
still allow the Government as a mediator to enter an otherwise private 
dispute when such a dispute threatens harm to the public interest. To 
better accomplish its role as mediator, however, the Committee felt it 
necessary to provide the Government with the potential for 
postmediation action. This approach will accomplish two purposes: 
increase the Government’s effectiveness as a mediator, and give the 
Government added flexibility to achieve its ultimate goal—avoidance 
of work stoppages.

Toward this end, the Committee’s report endorsed amending 
section 10 of the Railway Labor Act to explicity withdraw the power 
of the Emergency Board, now to be called the Presidential Emergency 
Mediation Board, to make recommendations as to the terms and 
conditions for settling a dispute. It also proposed to extend the 
statutory life of the Board from 30 to 60 days.64 These changes were 
intended to create more opportunity for the Board in the first phase 
of its new statutory functions. As the change in the name implies, there 
is to be a strong emphasis on the Board’s mediation role. Increasing 
the length of time during which the Board may operate should allow 
it to give more attention to mediation, an important role that has 
atrophied over the years because the Emergency Boards have restricted 
themselves to recording the parties’ positions in writing and then 
issuing their own recommendations, rather than actively attempting to 
assist the parties in reaching an agreement.65 This extension of time also 
recognizes the de facto situation that occurred with many of the 
previous Emergency Boards, whereby the President agreed to extend 
the life of the Board beyond the statutory 30 days.66 In addition, 
withdrawing the power to make recommendations for the terms of the 
settlement also allows the Board to concentrate on its main task of 
encouraging bargaining and settlement.67

and dues checkoff during executive receivership and to compulsory arbitration. Id. at 9-12. Two 
other members disagreed with executive receivership, and one of them specifically quarreled with 
executive receivership without a contemporaneous seizure of the union involved. Id.

81A BA Report 10.
“There is some question whether the authors of the Railway Labor and Taft-Hartley Acts 

intended the respective Boards to have any mediation authority, since this function statutorily 
resides in the National Mediation Board and the federal Mediation and Conciliation Service. See 
RLA § 6, 45 U.S.C. § 156 (1964); LMRA §§ 201-04, 209, 29 U.S.C. §§ 171-74, 179 (1964); 
Sloane, supra note 27, at 668.

“Given the limited duties and powers of the present Boards, such an extension takes on the 
aspects of an injunction.

' This procedure, however, has not been completely eliminated. See notes 69-73 infra and 
accompanying text.
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The Committee proposed further amendment of the RLA to grant 
the Board power, if no settlement has been reached at the end of the 
60-day period, to make a specific recommendation to the President as 
to which of a number of procedures should be implemented to handle 
the future course of the dispute.68 Recognizing the possibility that 
publication of the Board’s recommendation could limit the President’s 
discretion, particularly when he might be subject to adverse publicity 
if he rejects the Board’s recommended choice, the Committee further 
suggested that the final choice of a procedure should be left to the 
President. It did outline, however, four choices for the Board to present 
to the President.
Public Recommendation for Settlement. The first procedure
recommended allows the President to direct the Board to publicly 
recommend terms for settlement of the dispute.69 If this procedure is 
elected, there would be an additional 30-day status quo period after the 
recommendations of the Board have been publicized,70 during which, it 
is hoped, the force of public opinion would lead the parties to a 
reasonable and quick settlement of their dispute. Because this is almost 
the exact procedure now contained in section 10, it may still be 
criticized as ineffective, since disputes continue to be too overly 
technical for public understanding. In the case of this procedure, 
however, as with the others proposed, it is only one of a number 
available to the President and therefore may be used on an ad hoc basis 
as conditions warrant; it is not, as provided in the present section 10, 
the only method to facilitate reaching settlement of a dispute. Thus, the 
Board and the President would have the opportunity to analyze the 
efficacy of publicity, as well as any other criteria they might deem 
relevant, before choosing this procedure.71

Often times the procedure of public recommendations may be 
desirable. It may be utilized, for example, when through the expanded 
mediation function of the Presidential Mediation Board, as well as the 
disputants’ own collective bargaining efforts, the parties have almost 
reached agreement and publication of the Board’s recommendations 
could provide the needed impetus to conclude the dispute. Conversely, 
this procedure also could be utilized when in the expert opinion of the 
Board and the President, the parties are maintaining such extreme

“Appendix * B(l)(c).
“The Board would announce its recommendations within 15 days. Id. r B( 1 )(c)(i).
"Id.
'Other criteria might include the willingness of both parties to settle once Government and 

public support for the Board's recommendations becomes manifest and the ability of either party 
to create public opinion favorable or unfavorable to the recommendations.
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positions that it is necessary to publicize what are considered wiser 
terms for settlement, thus provoking the parties to move away from 
their earlier positions toward agreement.

If the 30-day period following publication of the Board's 
recommended terms for settlement brings no agreement between the 
parties, each then would be free to resort to its own methods of 
economic self-help—strike, shutdown, or implementation of bargaining 
proposals. The Committee’s recommendations are not progressive or 
consecutive; therefore, if the procedure originally elected fails, there are 
no further statutory procedures prescribed.72 Although this places an 
enormous burden upon the President to choose the “right” procedure, 
it also eliminates the situation of a party refusing to settle at an early 
stage because it knows that a “finality” approach eventually will be 
used. A contrary system would preclude the flexibility desired73 and be 
inapposite to the Committee’s belief that it is the presence of these 
procedures, rather than their actual utilization, that should increase the 
possibilities for settlement by the parties themselves.

72Cy Appendix U B(l)(c)-(d).
73Moreover, a consecutive procedure would force the Government to assert a more dominant 

role than it already has. Thus, the parties would rely on the Government to proceed mechanically 
from option to option in the same manner as under present procedures, with knowledge that a 
settlement eventually will be imposed. See note 35 supra. Although resolution of the dispute would 
be assured, it would be done so at the expense of collective bargaining initiative.

74Appendix U B(l)(c)(ii).
"See H. Northrup, supra note 22, at 207.

Presidential Arbitration Board. The second possible procedure
the Emergency Board may recommend to the President is the 
establishment of a Presidential Arbitration Board to hear the issues 
and settle the dispute.74 The Board would have power to issue a final 
and binding award resolving the conflict. Its members may be 
designated by the parties themselves if they do so within five days after 
the President has announced his election of this procedure; otherwise, 
the President is directed to appoint impartial members. The Committee 
also suggested that the award be made within 60 days. At all times, 
the parties may modify any of the issues that are in dispute or any of 
the settlement terms awarded by the arbitration board, so long as 
mutual agreement is reached.

Of the myriad possibilities for final settlement of labor disputes, 
probably none has been attacked more vigorously by all parties than 
‘‘compulsory arbitration.”75 Philosophically, opposition reflects the 
belief of both parties that free collective bargaining, rather than the 
decision of a third party, should be allowed to determine working 
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conditions. Nevertheless, it has been noted correctly, that during any 
one dispute, compulsory arbitration often will be rejected only by the 
partv considering itself to be the stronger, that party generally 
preferring to fight to the finish.76 In this case, opposition reflects the 
belief of the stronger party, whether management or labor, that a 
bargained agreement will more closely reflect its desires than the 
decision of an impartial arbitrator. These grounds, however, for 
opposing compulsory arbitration are not conclusive .and may have to 
give way in light of other circumstances. In the case of transportation 
strikes, the first ground—disputes should be settled by free collective 
bargaining fails when the public interest in settling the dispute 
uithout a stoppage outweighs the interest of both the public and the 
parties in minimizing governmental interference with private industry. 
The second ground, which would be proffered by the stronger party to 
a dispute in hopes of obtaining a more desirable result by bargaining, 
also may be disregarded, since as established by the Committee, the 
objective is to reach a fair settlement for all parties—labor, 
management, and the public—not just for the weaker party to the 
dispute.

‘Ihe irony of the situation is demonstrated by the early days of union organization in the 
railroads. The unions, then weaker, favored compulsory arbitration. Since then there has been a 
turnabout in the relative bargaining positions of the parties such that the unions now generally 
oppose compulsory arbitration while railroad management generally favors it. See Wisehart, 
wpra note 41, at 1717.

See note 44 supra and accompanying text. Congressional intervention is based upon the 
commerce power and has not been challenged. U.S. Const, art. I, § 8; cf. Senate Comm, on 
I sbor and Pl bi ic Welf are, The Railroad Shop Craft Dispute, S. Rep. No. 292, 90th 
Cong., 1st Sess. (1967).

’’See note 21 supra.
g , N.J Stat. Ann. §§ 34-I3B-20 to -23 (1965) (public utilities). The management 

attorneys on the earlier Committee stated .
Interstate carriers by rail and by air have long been recognized as public utilities, with 
their rates regulated and routes alloted by federal agencies .... [In setting rates they

Compulsory arbitration is not new to the realm of transportation 
strikes. Due to a breakdown of the Railway Labor Act’s settlement 
machinery and the intransigence of the parties, in recent years a 
reluctant Congress has been forced to endorse final and binding 
arbitration in some disputes.77 In addition, while generally opposing 
compulsory arbitration, management attorneys on an earlier committee 
established under ABA auspices78 expressly stated that they favored 
such action through the use of administrative agencies to provide final 
settlement of disputes in the transportation industries. This committee 
explained its apparently inconsistent position by analogizing the 
transportation industry to public utilities, in which state regulation of 
labor disputes by compulsory arbitration is already a fact.79
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If compulsory arbitration procedures are to be successful, they must 
be fair and effective and not so inhibit the negotiations of the parties 
as to obviate the possibility that they may reach settlement on their 
own.80 In its recommendations, the Committee has set forth some 
guidelines for use by the Board in reaching its decision.81 The 
guidelines, however, are just that—an outline of what the Presidential 
Arbitration Board might consider in reaching its decision. They include 
consideration of the public interest—inferentially in the specific terms 
of the settlement and explicitly with respect to continued operation of 
the carrier; comparison of working conditions in the same and other 
industries, both as a whole and for the same type of employees; 
examination of the effect of technological change on the work involved; 
and a catch-all direction to take into account all factors “normally 
considered” by the parties in negotiations. Using these guidelines, it is 
then up to the arbitration panel, exercising its expertise, to reach a 
decision that will be accepted by both parties as fair. Obviously, mutual 
acceptance, particularly by the unions,82 is essential to create a viable 
settlement, one that will govern effectively the relationship of the 
parties without enmity during the new contractual period.

consider the carrier’s rate of return, including labor costs] and the impact of any 
change in rates upon passengers and shippers. . . . Obviously, since payrolls are an 
important factor in the total costs that shape the ultimate determinations of the . . . 
agencies ... the end results of labor disputes in these industries have a tremendous 
impact upon the operation these agencies supervise.

Ad Hoc Committee, supra note 21, at 342^13.
*°See H. Wellington, supra note 22, at 289-91.
81 Appendix c B(l)(e)(ii).
H2lt would be easier for a union to accept the award publicly and then combat it surreptitiously, 

than for the employer not to live up to his acquiescence in the award. II. Wellington, supra 
note 22, at 289-91.

*3The arbitration board also should avoid the pitfall at the opposite end of the 
spectrum considering a decision fair simply because it splits the difference between the parties. 
Such an action precludes an objective application of the criteria provided and reduces the 
arbitration process to mathematical calculation without reference to the public interest or the true 
merit of either party’s position. Appendix U 51 B(l )(e)-(f).

The Committee did not recommend the “either/or” arbitration 
process in which the arbitrator is empowered to adopt the final 
negotiating position of either party. Naturally, each party will argue 
its position to the Board, and thus the Board will have the opportunit} 
to consider each position respectively. It should not be restricted, 
however, to total acceptance or rejection of either position.83 Such a 
limitation could result not only in accepting the unreasonable portions 
of a party’s position as well as the reasonable, but also in hindering 
the parties' pre-arbitration collective bargaining by inviting them to 
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create positions they expect an arbitration board will accept, but which 
they know are unacceptable to the other party.

As only one of a number of choices given the President, the 
availability of the compulsory arbitration procedure is intended to help 
prevent the attrition of true collective bargaining prior to its 
invocation. The objection that the weaker party will not bargain in 
“good faith." but rather attempt to force the issue through the 
\rbitration Board should be avoided, because the parties can never be 

sure that compulsory arbitration will be the procedure chosen by the 
President. The weaker party’s intransigent position could result in a 
recommendation, followed by the President’s election, that no further 
action be taken or that the terms for settlement be publicized. 
\dmittedly, this places both the Presidential Mediation Board and the 
President under a heavy burden, but it is presumed that the caliber of 
these individuals will be worthy of the challenge to perceive the real 
issues and motives and to recommend the best procedure under the 
circumstances.
Executive Receivership. The third possibility recommended by
the Committee is that the President “[c]reate an executive receivership 
of the carrier, or carriers, involved in the dispute for a period and under 
such conditions as the President deems to be in the public interest 
. . . ."w The Committee further recommended that during the period 
of receivership, union security and checkoff provisions be suspended* 85 * 
and that the receiver be able to “adjust the terms and conditions of 
employment for the period of seizure by some fair procedure; provided, 
however, that such changes affect wages only, and provided further that 
such adjustments represent the minimum necessary to provide equitable 
compensation for employees working during the period of the 
seizure."“

uld. < B(l)(c)(iii).
'‘Suspension of compulsory union membership and/or automatic payroll deduction of 

initiation fees and dues forces the union to collect directly from the individual. This would have 
j direct effect on the union's pocketbook and its control over members. See id. It is difficult to 
understand ho* the contemporaneous “seizure” of the union could provide any more positive 
pressure on the union to settle than this provision, coupled with the provision against interference 
with the receiver's operation of the business. See id. * B(l)(e)(iv).

M/J. c B( I )(c)(iii).

The parties would be expected to continue negotiations during the 
period of receivership, and government operation should continue until 
agreement is reached. The recommendation also provides that the 
carrier subject to executive receivership may accept the Government’s 
operation of the business for its account—any profit or loss incurred 
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after deduction of the expenses of receivership—or sue for just 
compensation.87 To prevent further hardship, the company would 
immediately receive 75 percent of the Government’s last offer of 
compensation should it elect to sue for more than that offer.

87Id. This may or may not be equal to full rental value or an equivalent standard, since a court 
may determine that if a strike had occurred the owners would have received nothing. Cf. S. 1456, 
90th Cong., 1st Sess. § 4 (1967) (proposed amendment to LMRA § 210).

""For a history of labor and management resistance to seizure, see J. Blackman. 
Presidential Seizure in Labor Disputes 23-73 (1967).

"’Appendix 5J B(1 )(c)(iii).
wFor a discussion of the constitutionality of receivership pursuant to statute, see J. Blackman. 

supra note 88, at 52-66. It must be remembered that most statutory seizures have occurred during 
periods of international conflict, which doubtlessly influenced the court decisions favoring seizure. 
See id. at 257-81. Ad hoc seizure by a President acting without statutory authority, however, was 
held to be unconstitutional by the Supreme Court. Youngstown Sheet & Tube Co. v. Sawyer, 343 
U.S. 579 (1952).

"See J. Blackman, supra note 88, at 96-108.
*2 Before the Presidential Mediation Board can recommend either arbitration or seizure, it must 

first conclude that the dispute “involves a substantial threat to the national security or to the 
health, safety or welfare of a large segment of the public.” Appendix 51 B( 1 )(e)(i) (emphasis 
added). The President, however, must conclude that the dispute “may impair the national security 
or seriously endanger the health, safety or welfare of a large segment of the public.” Id. < B(l)(d) 
(emphasis added). The apparent difference is in language only, not in substance.

Similar to compulsory arbitration, the spectre of the Government 
moving in and taking over a plant or company has raised a host of 
vocal opponents among management.88 A chief ground for complaint 
is the one-sided nature of receivership, coercive on management but 
with no similar effect on labor. The Committee’s recommendation, 
however, attempts to strike a balance by penalizing the union with 
suspension of union security and dues checkoff. Moreover, it attempts 
to ameliorate the burden by placing a limitation upon the changes that 
may be instituted by the receiver.89

To its credit, receivership allows the parties to bargain themselves, 
while compulsory arbitration provides the final terms for them.90 
Furthermore, receivership is more flexible;91 by not specifying with 
particularity how it is to operate, the Committee’s proposal has left to 
the Government a large area of discretion. The receiver may be in name 
only, or he may replace top management and take active day-to-day 
control. He may discharge inefficient employees or propose lower 
prices.

Finally, neither compulsory arbitration nor receivership may be 
recommended by the Presidential Mediation Board or selected by the 
President unless the national security or the health, safety, or welfare 
of a large segment of the public is seriously endangered.92 Thus, a 
higher standard must be met in these cases than that required when 
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amended section 10 is first invoked.93 The proposed standard requires 
a finding not only that interstate commerce will be substantially 
interrupted so as to “deprive any section of the country of essential 
transportation," but also that such interruption will “impair” national 
security or “seriously endanger" the public. The adoption of a higher 
standard reflects the gravity with which the Committee viewed these 
two alternative procedures. In addition, the standard provides a 
starting point for judicial review of governmental action under the 
statute.94
Discharge of the Board. The fourth and last alternative open
to the Presidential Mediation Board is to recommend to the President 
that no further action be taken, leaving the parties to their own devices. 
This choice involves the judgment that those mediation procedures 
already invoked, together with the focus of public attention on the 
dispute, have given the parties sufficient impetus to reach an amicable 
settlement through the processes of free collective bargaining. 
Furthermore, this choice allows both the Presidential Mediation Board 
and the President to recognize those situations in which a strike or 
lockout will not affect the health, safety, or welfare of the public 
sufficiently to warrant the imposition of arbitration or receivership. A 
similar situation could arise when mediation under the proposed 
changes to section 10 has achieved almost total agreement; the Board 
and the President would be given the clear option to conclude that the 
invocation of any further affirmative action is not required. While such 
an option may risk a breakdown in negotiations after withdrawal by 
the Government, the persons charged with making the decision must 
weigh that possibility, as well as their assessment of the parties’ good 
faith and the effect upon the public if a stoppage does occur, before 
ending intervention.

With the presence of discharge as an alternative, the Government’s 
role as mediator in transportation disputes gains added flexibility. 
Previously, section 10 procedures, once invoked, moved inexorably to 
conclusion, allowing the Government no recourse and tempting the 
parties to await the end of such procedures before undertaking serious 
bargaining efforts. The result has been to make the Government an 
impotent mediator and to detract from the effect of governmental

**/</ * B(1 )(a). When section 10 is first invoked, it need only be shown that a dispute 
threatens “substantially to interrupt interstate commerce such as to deprive any section of the 
country of essential transportation.” To proceed to compulsory arbitration or executive 
receivership, however, the President must further conclude that the deprivation of transportation 
service will “impair” national security or “seriously endanger” the public. Id. B(l)(d).

“See id. • Bl I )(f); note 97 infra and accompanying text.
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intervention as a deterrent to work stoppages. The presence of the 
discharge procedure should remedy this situation. If an end to 
government intervention is a real possibility, the parties are more likely 
to accept the Government’s help in genuine mediation of the dispute. 
Thus, the parties will be induced to bargain in good faith and the 
Government’s hand as mediator is effectively strengthened.

OTHER PROVISIONS

In order to bring the maritime industry under the revised provisions 
of section 10, the Committee suggested that section 204(b) be added 
to the Taft-Hartley Act.95 This new section would place the Director 
of the Federal Mediation and Conciliation Service on an equal footing 
with the National Mediation Board, which operates under the first part 
of section 10 of the Railway Labor Act. Thus, the Director would be 
authorized to certify to the President that in his opinion an actual or 
threatened strike or lockout involving the maritime industry would 
threaten substantially to interrupt interstate commerce to such a degree 
that some section of the country would be deprived of essential 
transportation service. Upon such certification, the President may 
create the Presidential Mediation Board under section 10, and 
thereafter, the maritime dispute would be subject exclusively to the 
provisions of the revised Railway Labor Act. In this manner, the 
Committee’s recommendations leave untouched the emergency disputes 
provision of Taft-Hartley as they affect all industries other than the 
maritime industry.

“Appendix « B(2)(b).
9tSee Appendix • • B( I )(c)(i)-(ii). While the principle purpose of the Committee’s 

recommendations is to provide the Government with a flexible method for handling disputes, it 
is hoped that the uncertainty raised by the procedures will create an atmosphere for settlement 
by the parties. Among the choice of procedures available to the President are some that 
management will wish to avoid and others that labor will oppose. Since a failure to settle may 
lead to such an unfavorable procedure, implementation of the recommendations should provoke 
earlier, pre-emergency dispute, settlements in the transportation industries.

The recommendations also provide that the status quo should be 
maintained during all stages of the procedures under revised section 10, 
except that any mutually agreed-upon changes may be implemented by 
the parties.96 In addition, there is a provision for judicial review, 
whereby a party, the Government, or any beneficiary of the Act may 
file for enforcement of any order issued pursuant to the Act. 
Jurisdiction is given to the federal district courts to enforce or set aside 
orders, but the courts would be restricted to setting aside such orders 
only for failure of the instrumentality issuing the order to comply with 
the requirements of revised section 10, failure of the order to conform 
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io matters within the scope of the instrumentality's jurisdiction, or 
fraud or corruption by a member of the instrumentality.97

’ Id ’ B( 1 )(f). At the present time, the federal courts may enforce the maintenance of the 
status quo under the Railway Labor Act's procedures, but it is originally invoked by statute 
rather than judicial proceedings. See National Airlines. Inc. v. I AM, 416 F.2d 998 (5th Cir. 
1969). The courts, however, do issue the injunctions under the Taft-Hartley Act. 
LMRA § 208(b), as amended, 29 U.S.C. § 178(b) (1964).

’’I.MRA § 206, 29 U.S.C. § 176 (1964) (emphasis added); see United States v. 
International Longshoremen’s Ass’n, 246 F. Supp. 849, 854 (S.D.N.Y. 1964).

"Appendix * B(I )(a). Puerto Rico receives approximately 83% of its imports from the 
Lnited States. See Puerto Rico Planning Board, External Trade Statistics 276 (1967). 
\ll such exports must be carried in American flag ships. Merchant Marine Act of 1920 § 27, 

as amended, 46 U.S.C. § 883 (1964) (also applies to Alaska and Hawaii).

Effect Of The Committee’s Recommendations

For the maritime industry, the change from Taft-Hartley to 
Railway Labor Act procedures means that there no longer will be 
automatic resort to an ineffectual “emergency” board hearing followed 
b> the issuance of an 80-day injunction. Likewise, no longer must there 
be reliance upon finding the existence of a “national" emergency based 
upon the danger a strike may create to “the national health or safety.” 
The recommended procedures could be invoked when any section of the 
country is affected or threatened by a stoppage. Even if bargaining 
tactics in the maritime industry change and focus attention on a single 
port, the result could have a sufficiently adverse effect upon a 
significant portion of the population to permit creation of a 
Presidential Mediation Board. For example, while it has been argued 
that a strike of American flag ships represents a stoppage of only a 
small percentage of all carriers serving United States ports and thus 
does not affect a “substantial part” of an industry or “imperil” the 
"national health or safety,”98 such a stoppage clearly does “deprive [a] 
section of the country of essential transportation services.”99

Upon creation of the Presidential Mediation Board, the primary 
factors relied upon to influence settlement would be the public attention 
focused on the parties and the increased mediation function of the 
Board itself. Neither the maritime industry nor those carriers under the 
continuing jurisdiction of the Railway Labor Act can be certain what 
the next step will be; the choice ranges from removal of all 
governmental intervention to public recommendations to arbitration or 
receivership. It is at this stage that the parties have the greatest 
opportunity to remedy the mistakes of their bargaining in past years. 
For 60 days they will have the assistance of a board of experts charged 
not merely with listening to the presentation of unalterable positions, 
but with taking positive steps to resolve the dispute.
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During recent years, one of the most frequent criticisms of both 
section 10 and title II has been not that they have failed substantively 
to assist in settling disputes, but that they have been invoked too often, 
allowing the parties to postpone real bargaining until the statutory 
procedures have been exhausted.100 Under the Railway Labor Act this 
criticism results from a misuse of the Act’s terms and a misconception 
of section 10’s function. Although the Board is established as an 
“emergency” board, the criteria for establishing it are not the same as 
for the “national emergency disputes” board under title IL There is 
no requirement that the “national health or safety” be imperiled, 
rather only that the dispute “threatens substantially to interrupt 
interstate commerce to a degree such as to deprive any section of the 
country of essential transportation service.”101 Although single carrier 
disputes might not meet this definition,102 certainly present use of 
multicarrier negotiations in the railroad and maritime industries and 
contemporaneous, if not joint, bargaining in the airlines industry103 
create such a threat during almost all negotiations. Thus, the present 
Act requires intervention in almost every dispute, and the problem 
thereafter is section 10’s failure to assist or provoke settlement once the 
Act has been brought into play.104 Implementation of the Committee’s 
recommendations is intended to remedy this shortcoming by providing 
a choice of procedures once the Act has been invoked. Similarly, 
utilizing section 10 criteria for the maritime industry should remove the 

,00For example, on October 2, 1969, Secretary of Labor Schultz stated that the parties engaged 
in negotiations in the railroad industry were just “shadow boxing,” and a news report speculated 
that the Government was willing to risk a strike “to break the pattern of deadlock and federal 
intervention.” The reason for this, according to a “source close to the dispute” was that Secretary 
Shultz “ ‘is trying to get across the idea that these things [federal intervention] are no longer 
automatic.’” Washington Post, Oct. 3, 1969, § A, at I, col. I. On October 3, however, prior 
to the midnight deadline. President Nixon again invoked the emergency procedures of § 10. Exec. 
Order No. 11,486, 34 Fed. Reg. 15,527 (1969).

,0,RLA § 10, 29U.S.C. § 160 (1964).
,02Recognizing this fact, the railroad unions in the most recent dispute first planned only 

selective strikes, in an effort to avoid use of § 10 procedures. See note 35 supra. In response, 
however, the employers adopted an “all for one and one for all” approach, threatening a shutdown 
on all systems. This threat was effective and the emergency disputes provisions were invoked. In 
such a situation, the railroads had concluded from the recent history of the use of § 10 that the 
possibility of ad hoc congressionally imposed arbitration was more palatable than a strike or 
nonintervention. If the emergency procedures also had provided for the possibility of seizure, the 
companies might well have acted differently.

"”ln 1966, five major airlines, Trans World Airlines, Inc., National Airlines, Inc., United Air 
Lines, Inc., Northwest Airlines, Inc., and Eastern Air Lines, Inc., bargained as a group with the 
International Association of Machinists. In 1969, all five bargained with the I AM separately but 
simultaneously and on largely the same issues. See generally Curtin, supra note 9 at 788-90

l0‘Si'e notes 33-45 supra and accompanying text.
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necessity of relying upon a dispute’s impact on the national defense 
effort to justify intervention.

Beyond the Presidential Emergency Mediation Board proceedings, 
the recommendations impose more stringent requirements for 
implementation of either arbitration or receivership. By so doing, the 
Committee recognized that the use of “ultimate" weapons requires a 
positive finding of greater danger to the public than that required for 
the initial invocation of section 10. Obviously these requirements are 
capable of many interpretations, but they do relieve the persons 
directed to make the decision, the Board and the President, from the 
necessity of justifying the Government’s intervention on the basis of 
“national" danger.

The implementation of these recommendations will also alleviate 
pressure for congressional intervention on an ad hoc basis. While in the 
past the President has convened special boards of inquiry,105 it is 
Congress which has had the dubious role of imposing final terms on 
the parties under procedures created by special legislation. There are 
significant problems with ad hoc congressional intervention, including 
overreaction to the alleged problems raised by the dispute and delay in 
passage of a needed solution. These problems can be avoided by having 
Congress grant to the Board and the President the legal authority to 
choose from a number of procedures the one best adapted to the 
immediate need.

Conclusion

The Report and Recommendations of the Committee correctly 
acknowledges the need to change the present laws dealing with major 
*ork stoppages in the transportation industries. Moreover, by 
emphasizing the mediation role of the boards, rather than those of fact- 
finding and public recommendation, the Committee has placed in 
proper perspective what the Government’s primary role in a dispute 
should be. By empowering the Presidential Emergency Mediation 
Board to make recommendations to the President for the further 
handling ot disputes, the legislation recommended by the Committee 
should increase the stature and prestige of the Board with both the 
parties and the public. In addition, the Committee has provided a wide 
variety of procedures that may be invoked if mediation fails. At all 
times, however, the parties have the option to remove themselves from 
the “choice-of-procedures" approach, either by adopting their own

I or example, the “I einsinger" Commission was created by President Kennedy to investigate 
the airline crew manning dispute. Exec. Order No. 10.921. 3 C.F.R. 446-47 (1959-63 Comp ). 
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procedures during the Industry Commission step or by settling their 
differences during implementation of the proposed procedures.

There is no all-encompassing legislative panacea for labor disputes 
in the transportation or any other industry, for in the final analysis it 
is best that the parties directly involved reach an agreement and adhere 
to it. The interests of the public, however, demand that some impetus 
be given to both labor and management to settle their problems with 
a minimum cost to the nation. The Government should provide this 
impetus. Implementation of the recommendations of the ABA's 
Special Committee can and should provide the necessary direction for 
legislative action.

[Author's Vote- After the type had been set for this issue, the A BA's Board of Governors and 
House of Delegates completed their consideration of the Committee's Recommendations. The 
House, concurring with a recommendation of the Board, included the trucking industry in the group 
of transportation industries covered by the Special Committee’s recommended legislation. In 
addition, the Board and the House approved part A of the Recommendations (industry 
commissions), but deferred action on part B (emergency disputes procedures) until the \B\\ 
annual meeting in August 1970. The Board's recommendation and the House action on part B was 
made at the request of the Labor Relations Law Section, which stated that it needed further time to 
consider and comment upon the Special Committee’s Report.

On February 27, 1970, President Nixon submitted to Congress his proposed legislation to 
modify the emergency disputes provisions of Taft-Hartley and the Railway Labor Act. The 
Administration's proposals would delete section 10 of the Railway Labor Act and place all 
emergency disputes procedures for all industries under the applicable Taft-Hartley sections 
Although the proposals would confer jurisdiction on a three-judge district court to hear the initial 
injunction request, the present Taft-Hartley procedures would remain substantivéis unchanged 
These proposals, however, recommend that a choice of procedures be available to the President at 
the end of the 80-day period for the further handling of labor disputes in the transportation 
industries. Briefly, the alternatives include a 30-day extension of the injunction, partial operation oi 
the industry in the interests of national health and safety in the event of a strike or lockout, or final 
and binding arbitration under which an impartial board designates the last offer of either labor or 
management as the most reasonable terms for a new contract. At the same time the President was 
submitting his legislative proposals, he requested Congress to take “ad hoc" action to settle the 
pending labor dispute between the railroads and the four shop-craft unions.]
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APPENDIX

American Bar Association Special Committee On National 
Strikes in the Transportation Industries

FINAL RECOMMENDATIONS!

A That Congress should enact immediate legislation within the following framework.
( 1 ) The statute should find and declare that
(a) in our society the primary responsibility for improving the machinery of collective 

bargaining and also for arranging methods of assuring the settlement of labor disputes without 
'tnkes or lockouts causing irreparable public injury, rests upon the industries and union most 
immediately concerned;

(b) under existing labor laws, collective bargaining in several important instances is not 
adequately safeguarding the public against severe impact from strikes or walkouts in the railroad, 
airline and maritime (including both offshore and longshore) industries without extraordinary and 
ad hoc intervention by Government;

(c) new standing safeguards are urgently required;
id) although Government may be compelled to impose methods of settlement, that step 

should not be taken until each industry has been afforded an opportunity to establish voluntary 
safeguards with such public assistance as it may require.

(2) The President should appoint, after consultation with the representatives of management 
and labor, a tripartite commission for each industry. Such commission shall consist of not less 
than two nor more than five representatives of management and labor, respectively, who shall be 
empowered to vote on a final report and recommendation; and not more than three nonvoting 
public members, one of whom shall be the Chairman.

The Commission shall be charged with
la) developing for the industry an agreed plan for eliminating or minimizing the danger of 

trikes or lockouts which impair the national security or threaten serious injury to the health, 
safety or welfare of a large segment of the public;

ib) recommending changes in any part of the Railway Labor Act or Title II of the Labor 
Management Relations Act designed to make collective bargaining more effective in the industry 
concerned;

(c) reporting within eight months to the President and Congress; and
(d) the public members should not be required to make a report but should be available to 

the President and Congressional committees for advice in the event that there is no majority of 
the voting members of the commission.

B That, in the event that the industry commissions provided for in A, above, do not succeed 
in establishing effective means to avoid critical work stoppages within the eight-month time limit, 
Section 10 of the Railway Labor Act and Section 204 of the Labor Management Act of 1947, 
as amended, should be further amended to provide as follows:

(I ) Section 10 of the Railway Labor Act
(a) If a dispute between a carrier and its employees be not adjusted under the foregoing 

provisions of this Chapter and should, in the judgment of the National Mediation Board threaten 
substantially to interrupt interstate commerce to a degree such as to deprive any section of the 
country of essential transportation service, the Mediation Board shall notify the President, who 
may thereupon, in his discretion, create a Presidential Emergency Mediation Board to investigate 
and report respecting such dispute. Such Board shall be composed of such number of persons as 
to the President may seem desirable; provided, however, that no member appointed shall be

tTo facilitate cross-rcterencing, certain paragraph notations have been added. The substance 
of the Recommendations as contained in this Appendix, however, corresponds to the original.
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pecuniarily or otherwise interested in any organization of employees or any carrier. The 
compensation of the members of any such Board shall be fixed by the President. Such Board shall 
be created separately in each instance and it shall investigate the facts as to the dispute, 
commencing with a hearing for the parties to the dispute. The Board shall attempt to adjust the 
dispute through mediation and conciliation, but shall not make recommendations regarding the 
terms and conditions for settlement of the dispute.

(b) There is authorized to be appropriated such sums as may be necessary for the expenses 
of such Board, including the compensation and the necessary traveling expenses and expenses 
incurred for subsistence, of the members of the Board. All expenditures of the Board shall be 
allowed and paid on the presentation of itemized vouchers therefor approved by the Chairman.

(c) After the creation of such Board and for sixty (60) days thereafter, no change, except 
by agreement, shall be made by the parties to the controversy in the conditions out of which the 
dispute arose.

Immediately prior to the expiration of said sixty (60) day period, if the controversy has not 
been resolved, the Emergency Board shall make a report thereon to the President, which report 
shall include the Board's specific recommendation to the President as to which of the following 
procedures should apply to the further handling of the dispute (provided, however, that after the 
Emergency Mediation Board has made its recommendations to the President, there shall be no 
changes by the parties, except by agreement, in the conditions out of which the controversy arose, 
until the President announces his decision):

(i) Direct the Board to submit within fifteen (15) days its public recommendations as to 
the terms for settlement of the dispute and that an additional fifteen (15) day period following 
the expiration of the aforesaid sixty (60) day period be required, during which no change, except 
by agreement, shall be made by the parties to the controversy and the conditions out of which 
the dispute arose; provided further that should this recommendation be accepted by the President, 
there shall be no changes made in the conditions out of which the dispute arose, except by 
agreement, nor any strike or lockout by either party to the controversy for thirty (30) days after 
the Board makes its recommendations public.

(ii) Appoint a Presidential Arbitration Board to determine the dispute by the issuance of 
an arbitration award binding upon the parties to the controversy within sixty (60) days unless 
such time is extended by agreement of the Board and parties; provided, however, that the parties 
may by agreement select the membership of such a Board if they do so within five (5) days after 
the President has announced his decision to appoint a Presidential Arbitration Board; and. 
provided further, that at any time during the pendency of the arbitration proceeding and prior to 
the expiration of the arbitration award, the parties may by agreement modify any of the 
conditions out of which the dispute arose, but there shall be no strike or lockout by the parties 
to the arbitration proceedings prior to the announcement of the award. No member appointed 
by the President shall be pecuniarily or otherwise interested in any organization of employees or 
carrier.

(iii) Create an executive receivership of the carrier, or carriers, involved in the dispute for 
a period and under such conditions as the President deems to be in the public interest, provided, 
however, that the carrier, or carriers, may elect either to sue the Government for just 
compensation or to accept the Government’s operation of the business for its account after the 
deduction of the costs of the receivership incurred by the Government; provided that if the 
company elects to sue for just compensation, it shall receive seventy-five percent (75%) of the 
Government’s last offer of compensation, pending final disposition of the suit. During the term 
of any executive receivership, the operation of any arrangements requiring membership in or 
contributions to any labor organization as a condition of employment or the deduction from 
wages of money payable to a labor organization will be suspended and the Government may 
adjust the terms and conditions of employment for the period of seizure by some lair procedure, 
provided, however, that such changes affect wages only and provided further that such 
adjustments represent the minimum necessary to provide equitable compensation for employees 
working during the period of the seizure.

(iv) Discharge the Board from its responsibilities and refrain from any further action under 
this section.
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id) The President shall select one of the four alternative procedures; provided, however, that 
before the President selects either of the procedures denominated [(c)(ii)] and [(c)(iii)] above, he 
must find that the failure of the parties to settle the controversy may impair the national security 
or scnousl) endanger the health, safety or welfare of a large segment of the public sufficiently to 
warrant curtailment of the freedom to strike or lockout and the imposition of a peaceful method 

• settling the dispute and further that the procedure selected will best achieve these objectives, 
taking into account the character and history of the dispute, the objectives of preserving the 
astern of free collective bargaining, protecting the public interest in the continued operation of 
the facilities and establishing fair and equitable terms and conditions of employment.

ie) The following shall be applicable to the administration of the above procedures:
The Presidential Mediation Board shall recommend that alternative in [(c)] above 

which it deems most conducive to promoting good faith bargaining, establishing fair and equitable 
terms and conditions of employment and protecting the paramount public interest in the 
availability of essential transportation service; provided that in recommending either alternative 

,hii|] or alternative [(c)(iii)) above, the Board shall first conclude that the failure of the parties 
to settle their dispute involves a substantial threat to the national security or to the health, safety 

r welfare of a large segment of the public, as to require the imposition of a peaceful method of 
settling the dispute or temporary possession and operation by the Government of all properties 
involved;

ii) Provided further that if a Presidential Arbitration Board is established, said Board 
shall, in arriving at its binding award, consider the following factors: (1) the public interest, 
including its interest in the continuation of the particular transportation services; (2) comparison 
if wages, hours and conditions of employment of other employees doing comparable work 

requiring comparable skill and expenditure of energy, giving consideration to factors peculiar to 
the industry involved; (3) comparison throughout the nation of wages, hours and conditions of 
employment as reflected in industries in general and in the same industry as the company or 
companies presently before the Board in particular; (4) security and tenure of employment with 
due regard for the effect of technological changes on manning practices or the utilization of 
particular occupations; (5) other factors normally considered in the determination of wages, hours 
and conditions of employment through voluntary collective bargaining, arbitration or otherwise 
between the parties or in the industry.

(iii) Provided further that if executive receivership is selected, the affected carrier or carriers 
'hall be operated in the public interest pursuant to the direction of such person, persons or agency 
as the President shall designate. Such person, persons or agency shall have the authority to adjust 
the terms and conditions of employment by some fair procedure for the period of the executive 
receivership, but such adjustments shall be kept to the minimum necessary, in the opinion of said 
person, persons or agency, for the efficient operation of the facilities. If such adjustments are 
made, they may be prospective or retroactive, but not prior to the date on which such executive 
receivership commenced; and

(iv) During such executive receivership it shall be unlawful for any person to engage in any 
concerted activities interfering with or threatening to interfere with the operation of carriers 
' object to the executive receivership, for the purpose of bringing about any change in rates of pay, 
*ages. hours, or terms of the conditions of employment; or to aid or encourage any such 
concerted cessation of work or other concerted activities by giving direction or guidance in the 
conduct thereof or by providing funds for the payment of strike unemployment or other benefits 
to persons participating therein; or to violate any rule or regulation promulgated by the person, 
persons or agency designated by the President to oversee the operations of the executive 
receivership; provided, however, that nothing in this section shall be construed as requiring any 
individual employee to render labor or service without his consent.

(f) Ila carrier or labor organization involved in any of the above proceedings does not 
vomply with an order of any instrumentality established pursuant to the above within the time 
limit lor such order, any other party to the proceedings, including the United States, or any 
person for whose benefit such order was made, may file in any district court of the United States 
*hich has jurisdiction over the non-complying party, a petition setting forth briefly the causes 
'or which he claims relief, and the order upon which non-compliance is alleged. Such suit in the 
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District Court of the United States shall proceed in all respects as other civil suits, except that 
on the trial of such suit the findings and order of the instrumentality whose order is being 
challenged shall be conclusive on the parties. The district courts are empowered, under the rules 
of the courts governing actions at law to make such order and enter such judgment, by writ of 
mandamus or otherwise as may be appropriate to enforce or set aside the order; provided, 
however, that such orders may not be set aside except for the failure of the instrumentality to 
comply with the requirements of this section, for the failure of the order to conform, or confine 
itself, to matters within the scope of the instrumentality’s jurisdiction, or for fraud or corruption 
by a member of the instrumentality making the order.

(2) Section 204 of the Labor-Management Relations Act of 1947, as Amended
(a) Section 204(a)—unchanged
(b) Section 204(b)—[New] The Director shall proffer his services in any labor dispute 

involving the maritime industry. If at any point during the dispute, either before, during or after 
the procedures of Sections 203 and 204(a) above are in progress, the Director, in his ov-n 
judgment, concludes that the dispute threatens substantially to interrupt interstate commerce to 
a degree such as to deprive any section of the country of essential transportation service, he shall 
so certify to the President. Upon such certification the President may, in his discretion, create a 
Presidential Emergency Mediation Board as contained in Section 10 of the Railway Labor Act, 
and said dispute shall then be subject exclusively to the provisions of Section 10, as amended.
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'Curtin. Transportation Strikes and the Public Interest: The Recommendations of the ABA’s 
Special Committee, 58 Geo. L.J. 243, 270 app. 5! B(l)(c)(iii) (1969).

Commenting on the ABA Committee’s proposals concerning strikes 
in the transportation industry as discussed in Mr. Curtin’s article, Mr. 
Reilly, viewing the recommendations from management’s point of view, 
indicates certain proposals he considers inadequate. In particular, he is 
critical of the governmental seizure provision. While conceding that the 
Committee’s recommendations have some commendable features, he 
contends that until the decisionmaking function is transferred from the 
President to the regulatory agencies, their optimum implementation can 
not be realized.

Until recently, nationalization of the airline and railroad industries 
of the United States has commanded so little support, either inside or 
outside of Congress, that the very notion has been dismissed as merely 
a long range goal of oldtime socialists. Should the American Bar 
Association, however, approve without amendment the report and 
recommendations of its Special Committee on National Strikes in the 
Transportation Industries, the archaic objective will have moved a 
significant step nearer to actual accomplishment.

The report, of course, does not baldly assert that the only practical 
wax to avert nationwide strikes with the potential to inflict serious 
damage upon the public is for the Government to run the major 
transportation industries. Nevertheless, it does ask Congress for 
legislation which among other alternatives would authorize the 
President, upon the recommendation of a committee in no way 
responsible for regulation of the particular transportation industry, to 
seize a carrier and operate it under “executive receivership”—by a 
presidentially-selected agent or agency.1 Furthermore, such agent would 
be vested not only with authority to change wages, but also with 
unlimited authority to operate the carrier in any way he deemed proper. 
Although the Committee’s report describes such period of government 
possession as temporary, the legislation recommended by the 

273
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Committee places no time limit upon the period of seizure, leaving it 
merely to the discretion of the President. If, however, resumption of 
the strike or threatened strike were to remain imminent, the carrier 
presumably would not be returned to private ownership. Thus, 
government possession might last indefinitely, unless private 
management were to pledge itself to capitulate to the strike as a 
condition for recovering its facility.

As Mr. Curtin’s article correctly points out, government seizure is 
not the only remedial power the Committee’s proposed bill would 
confer upon the President.2 The “Emergency Mediation Board," which 
the bill would authorize the President to appoint, also could 
recommend to him that mediation having failed, he (1) direct the Board 
to make recommendations for settlement of the dispute, (2) create an 
arbitration board empowered to make a binding award, or (3) do 
nothing.3 It should be noted that unlike these alternatives, the seizure 
procedure is subject to the reproach that there is a grave disparity in 
the effect of the procedure upon the management/labor disputants. For 
example, although a particular wage recommendation or a particular 
arbitration award is usually distasteful to one of the parties to a 
dispute, government operation of an enterprise frequently may result in 
serious financial loss to the stockholders. In such event, all that the 
proposed bill would give the aggrieved owners is a right “to sue . . . 
for just compensation," from which the Government apparently would 
be entitled to deduct the cost of its services, however dubious such 
services may have been.4

Despite this punitive aspect of the “receivership" alternative, the 
bill provides no guidelines for the emergency boards or the President 
in deciding whether to opt for seizure, arbitration, or less drastic 
procedures. Thus, as far as the proposed statute is concerned, the 
choice of alternatives has nothing to do with a determination of which 
party is the least disposed to a reasonable compromise. Should the 
Committee’s bill be enacted, a carrier that resists the most exorbitant 
wage or featherbedding demand runs the risk of seizure. The labor 
organization making the demand, however, hazards no such danger as 
a consequence of its adamance, as the Committee rejected the parallel 
alternative a procedure for seizing unions. Such a provision at least 
might have given the bill a semblance of balance. The Committee’s bill, 
therefore, would introduce into the field of labor relations the principle

^A/.at366-67._
2Id. at 270 app. V B(l)(c)(i), (ii), (iv).
'Id. at 270 app. r B(c)(iii).
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of liability without fault, with the added element that such liability can 
be imposed upon only one class of disputants—employers.

In this respect, the proposed bill is even more one-sided than the 
legislation adopted during the Second World War for handling labor 
disputes. During that period, orders of the National War Labor Board5 
were held immune from judicial review on the theory that such orders 
were merely advisory.6 Nevertheless, it became common practice for 
the federal government, if orders of the Board were not complied with 
by employers, to seize and operate their plants under statutory powers 
vested in the President.7 It should be noted, however, that the practice 
of seizing the plants of unwilling owners and installing government 
managers at least was confined to companies refusing to conform to 
War Labor Board directives.8

‘The National War Labor Board was a tripartite tribunal created by Executive Order No. 
'X)l . 3 C F R 1075 (1938-43 Comp.). It subsequently received statutory recognition in the War 
Labor Disputes Act. Ch. 144, § 7, 57 Stat. 166 (1943).

*See United States v. Montgomery Ward & Co., 150 F.2d 369 (7th Cir.), rev'g 58 F. Supp. 
4,lx (N D. Ill), vacated as moot, 326 U.S. 690 (1945); Motor Freight Carriers, Inc. v. War Labor 
Bojrd. "9 App. D.C. 105, 143 F.2d 145 (1944); Ken-Rad Tube & Lamp Corp. v. Badeau, 55 F. 
Supp 193, 197 (W.D. Ky. 1944).

Selective Training and Service Act of 1940, ch. 718, § 9, 54 Stat. 892, as amended. War 
Labor Disputes Act. ch. 144, § 3, 57 Stat. 164 (1943).

’See United States v. Montgomery Ward & Co., 150 F.2d 369 (7th Cir.), rev’g 58 F. Supp. 
40x i\ [) in ) vacated as moot, 326 U.S. 690 (1945); Ken-Rad Tube & Lamp Corp. v. Badeau, 
55 f Supp. 193 (W.D. Ky. 1944). There were, of course, a number of companies seized because 
unions struck in defiance of War Labor Board procedures, but in those cases, the employers did 
not object, since the Government designated them as the managers of their own plants and § 6 
of the War Labor Disputes Act made any strike during the seizure period illegal. See Youngstown 
Sheet a Tube Co. v. Sawyer, 343 U.S. 579, 649 n.17 (1952) (history of the North American 
Aviation seizure). It was ultimately held that notwithstanding the Norris-LaGuardia Act, when 
a facility still in government possession, even though actually operated by the original owners, 
*as struck, the striking union could be enjoined, and the union and its leaders subjected to 
epntempt proceedings. United States v. United Mine Workers, 330 U.S. 258 (1947).

It is somewhat startling to discover today that any respectable 
segment of the bar favors reviving these wartime precedents, for the 
delegation of plant seizure powers to the unfettered discretion of the 
Executive as a method of settling labor disputes was thoroughly 
discredited by the time the war was over. The power to seize industrial 
facilities under the War Labor Disputes Act ended on December 31, 
1946, when the Act expired by its own terms. Subsequently, in 1947, 
Congress was called upon to consider whether governmental seizure 
should be used to avoid serious industrial shutdowns. A proposal that 
the President be given authority to seize plants, mines, or other 
facilities to avert stoppages endangering the “health and safety” of the 
nation was thoroughly canvassed and rejected. Moreover, in the House, 
an attempt to insert such a provision in the emergency title of the then 
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pending Taft-Hartley bill was voted down after debate by a vote of 
more than three to one.9 Senator Taft, chairman of the Labor 
Committee, informed the Senate that his colleagues had considered a 
grant of seizure power and rejected it in favor of reliance upon title II.10

’93 Cong. Rec. 3637^5 (1947).
l0/i/. at 3834-36; see 2 NLRB. Legislative History of the Labor-Management Relations 

Act 1145, 1519, 1626 (1948).
“Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579 (1952). At the time of the seizure 

in Youngstown there was a statute in effect that contained provisions authorizing seizure if the 
producer defaulted on an order requiring him to produce certain materials for the armed services. 
As it had no relevance to labor disputes, the steel seizure order did not rely on its provisions.

,2See Curtin, supra note I, at 251-52.
11 Wirtz, The “C'hoice-of-Procedures” Approach to National Emergency Disputes, in

Industrial Relations Research Ass’n, Emergency Disputes and National Policy 149 (I.
Bernstein, H. Enarson, & R. Flemming eds. 1955).

“Cox, The Role of Public Policy in the Negotiation of Collective Bargaining Agreements. 
in A. Cox, Law and the National Labor Policy 48 (I960).

In the subsequent Congress, an amendment that would have given 
the President the power of seizure, in addition to his statutory authority 
to apply for 80-day injunctions ip emergency disputes, was rejected in 
the Senate. Nevertheless, during the Korean War, President Truman 
did issue an executive order seizing the basic steel industry, after its 
representative had disregarded a “recommendation” of the Wage 
Stabilization Board. In a suit brought by the companies for injunctive 
relief, the Supreme Court found that the challenged order was not 
within the constitutional power of the President and that any seizure 
of industrial property must be based upon statute.11

Since that occasion, no Administration has seen fit, even on an ad 
hoc basis, to request from Congress authority to seize a facility in 
situations in which resort to the emergency provisions of the Taft- 
Hartley Act or the Railway Labor Act had failed to avert a stoppage. 
Although on two occasions, both involving the prospect of a 
nationwide railroad stoppage, Congress has enacted special legislation 
to cope with the crisis, the power given was to institute compulsory 
arbitration procedures, not the power to seize the carriers.12

The program advanced by a majority of the special committee 
appears to be an attempt to revive a panacea suggested several years 
ago by two well-known arbitrators and popularly known as the 
“arsenal of weapons” approach. This proposal, which was first 
described by Professor W. Willard Wirtz as the “choice of procedures 
approach in national emergency disputes,”13 was developed at length 
in an article by Professor Archibald Cox.14 The basic premise of such 
an approach is that the President should have statutory authority to 
adopt different courses of action whenever he determines that a 
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national emergency exists. A majority of the Committee has adopted 
this plan as a substitute for existing emergency provisions of the 
Railway Labor Act, with one exception: it omitted one of the five 
courses of action which the President would have been authorized to 
take under the original Cox plan—an injunction against strikes, 
lockouts, or any changes in the status quo for a period not to exceed 
12 months. This suggested option was dropped. Manifestly it would 
have been unpalatable to organized labor, because the injunction would 
freeze existing wage scales for a year after the impasse in contract 
negotiations had occurred.15

lslt is somewhat paradoxical that although deleting the injunction alternative, the Committee 
nevertheless adopted seizure provisions that have even more sinister implications for industry. 
Thus, in view of the majority’s refusal to balance its recommendations with a provision for union 
seizure or injunction, management lawyers on the Committee dissented on including executive 
receivership seizure as one of the alternatives.

The authors of the majority report apparently take the position that the report is “balanced,” 
their theory being that because some employers advocate arbitration and labor organizations 
tavor seizure, both sides would have an incentive to settle because they could not predict which 
alternative the President might invoke. Compulsory arbitration, however, cannot be equated to 
plant seizure Moreover, if keeping the parties in a state of uncertainty is the goal, the possibility 
of compulsory arbitration would achieve this result. Neither side can look with equanimity on 
the prospect of arbitration by a Board which they may have no hand in selecting.

Proponents of the “arsenal of weapons” scheme contend that it 
would encourage the parties to solve their disagreement by collective 
bargaining. They argue that the mere existence of a broad range of 
alternative procedures would deter participants in labor disputes from 
prolonging their differences to the point of a national transportation 
crisis. The premise is that because neither party, once presidential 
intervention comes into play, would know “what weapon” the 
President might choose to exercise, both sides would be eager to avoid 
a work stoppage that would put such choices in the President’s hands.

Implicit in the Committee’s proposal is the notion that the position 
of one party to a dispute is more injurious to the public interest than 
the other, and hence the President should be free to penalize the side 
he regards as the offending party. Particularly in the absence of 
congressional guidelines, this is certainly a dangerous idea with respect 
to issues in the field of collective bargaining. Vesting such vast 
discretion in the President flies in the face of the concept that ours is 
a “government of laws and not of men.” Moreover, adopting the plan 
would seem to place a heavy premium upon the ability to pull strings 
in the White House or the Department of Labor; hence it would be 
naive to think that the choice of weapon could not be affected by 
considerations of politics or favoritism.

Nevertheless, if the provisions for executive receivership of carriers 
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were omitted, the Committee’s report would have some commendable 
features. It recognizes that strikes of vast magnitude in the 
transportation industries can create a national crisis, that existing 
provisions in the Railway Labor Act are ineffective, and that with 
respect to the maritime industry, the emergency provisions of the Taft- 
Hartley Act have not been successful. Thus, with the exception of that 
section smacking of partisanship in favor of unions, the Committee has 
shaped an amendment to the Railway Labor Act that not only 
improves existing law, but also relieves the executive branch of the need 
to go to Congress with a hit-or-miss approach every time a potential 
transportation labor crisis looms.

It should be noted, however, that the Committee’s report fails to 
come to grips with some odd quirks in existing statutes, which 
encourage transportation unions to feel they run little risk by resorting 
to strikes. Testimony before the Committee revealed that railway 
workers virtually are insured against the hardships of unemployment 
if they engage in a lawful strike, for unlike striking employees in other 
industries, while idle they are entitled to draw unemployment 
compensation from the Railroad Retirement Board. Yet no change in 
the Retirement Act was proposed.

When the Labor Relations Law Section of the American Bar 
Association issued its final study of national emergency disputes in 
1966,18 there was wide agreement, among both the management and 
union lawyers on the committee, that the unfair labor practice section 
of the Taft-Hartley Act should be extended to carriers subject to the 
Railway Labor Act. At the present time, there are no provisions 
preventing striking employees of one carrier from picketing the 
terminal buildings of connecting carriers in order to induce employees 
of neutral carriers to strike or boycott.17 Adopting the 1966 
recommendation would have limited the impact of strikes to the 
carriers and the employees immediately involved. A majority of the 
special committee, however, rejected such a proposal.

Perhaps the most serious deficiency in the report is its failure to 
concede that the particular types of transportation with which it deals 
are industries that Congress, by regulation, deems federal public 
utilities. No carrier by rail can abandon particular routes or change its 
freight or passenger rates without the consent of the Interstate 
Commerce Commission. The same is true of the relationship of the

'•Labor Relations Law Section, American Bar Association, Annual Meeting of the 
Section and 1966 Committee Reports 319-87 (1966).

17See Brotherhood of R.R. Trainmen v. Jacksonville Terminal Co., 394 U.S. 369, 386-90 
(1969).
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airlines to the Civil Aeronautics Board and to a lesser degree the 
relationship of transoceanic shipping by American flag vessels to the 
Federal Maritime Commission. The regulatory agencies dealing with 
these industries have a special knowledge of their problems and of the 
necessity of reconciling the interests of the carriers with the different 
interests of shippers and the traveling public. Thus, with one exception, 
the management lawyers in the Labor Law Section who participated 
in the 1966 final study on national emergency disputes recommended 
that in truly national crisis involving these industries, the respective 
regulatory agencies should be vested with authority to make final 
determinations on disputed labor issues when federal mediation 
proceedings during the waiting period have failed to produce a 
settlement. The union lawyers in the Section disagreed, apparently 
feeling that the agencies would not look with favor upon inflationary 
wage demands or the prolongation of featherbedding practices. Rather, 
the agencies would be more concerned that the cost of settlements 
incorporating such demands or practices might have to be passed on 
io the public in the form of increased rates. When the Committee 
convened hearings, the union witnesses argued against assigning the 
regulatory agencies any role in labor disputes, contending that they 
were far less qualified than the outsiders frequently appointed to 
presidential emergency boards and boards of inquiry. This argument 
proved persuasive. Thus, instead of deflecting labor disputes from the 
White House, the Committee’s report perpetuates one of the major 
Haws in the present system: the continuous involvement of Presidents 
of the United States, none of whom has ever been elected because of a 
supposed expertise in labor disputes, in the politics and pressures 
incident to a transportation labor crisis.
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NATIONAL RAILWAY LABOR CONFERENCE

James A. Wilcox*

*LL.B., 1942, Creighton University. General Counsel, National Railway Labor Conference. 
Former Assistant General Solicitor, Union Pacific Railroad Company. Co-chairman, Railway 
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Nebraska Bar.

'Curtin, Transportation Strikes and the Public Interest: The Recommendations of the ABA's 
Special Committee, 58 Geo. L.J. 243, 253 (1969).

2Id.
3ln the railroad industry, disputes over “rates of pay, rules and working conditions” are 

known as major disputes; the “minor” disputes are those that involve grievances and the 
interpretation of collective bargaining agreements. Elgin, J. & E. Ry. v. Burley, 325 U.S. 711, 
722-23 (1945).

'Curtin, supra note I, at 250.
S/J. at 251.
*/</. at 252. It should be noted, however, that the railroad industry is unwilling to go as far 

as Mr. Curtin and the ABA Committee in condemning the failures of Presidential Emergency

Commenting on the A BA Committee’s proposals concerning strikes in 
the transportation industry as discussed in Mr. Curtin’s article, Mr. 
Wilcox, representing the railroad industry, indicates certain proposals he 
considers inadequate. He criticizes the “arsenal of weapons" approach 
recommended by the Committee, specifically indicating dissatisfaction 
with the prospect of governmental seizure. As an alternative, he suggests 
that procedures be adopted which would facilitate the implementation of 
final and binding adjudication of major labor disputes.

The railroad industry agrees with the basic conclusions of the 
American Bar Association’s Special Committee on National Strikes in 
the Transportation Industries. As expressed in Mr. Curtin’s article, the 
Committee concluded that (1) “[tjoday’s highly mobile society is so 
dependent upon its transportation systems that work stoppages in these 
industries create not only a direct loss to the disputants themselves, but 
also extensive secondary deprivation to the country as a whole;"1 (2) 
“the adverse effects upon the nation from labor disputes that deprive 
large segments of society of necessary goods and services . . . must be 
avoided;”2 (3) the procedures for resolving so-called “major" labor 
disputes3 under the Railway Labor Act “are less than satisfactory;"4 
(4) “public opinion, envisioned when the [Railway Labor] Act was 
conceived as a strong force for settlement, cannot be used to inspire a 
settlement of issues too technical to understand;”5 and (5) “[t]he 
failure of the emergency disputes provisions of . . . the Railway Labor 
[Act] in the past two decades has emphasized the necessity [of finding] 
an acceptable alternative to present procedures.’’6 The question, of 
course, is what alternative procedures should be adopted.
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After more than 40 years of experience with the Railway Labor 
Act, the railroads are firmly convinced that final and binding 
adjudication of “major” labor disputes is superior to any other system 
yet proposed both in solving the problem of work stoppages in the 
industry and in preserving to each section of the nation essential 
transportation service. Moreover, the most direct way to implement 
this procedure would be to amend section 10 of the Act7 to provide that 
upon rejection by any party to a dispute of the National Mediation 
Board's proffer of arbitration, the President must appoint a 
Presidential Board to investigate the dispute and make a report 
thereon. This report would decide the controversy and be final and 
binding upon all parties, subject to the same limited judicial review 
applicable to National Railroad Adjustment Board determinations of 
“minor" disputes.8 Such Presidential Board decisions would be 
enforceable by proceedings in the federal district courts, and strikes and 
lockouts would be unlawful and enjoinable by the Government or by 
any party to the dispute. Provision also should be made for 
reconvening a Board after it has made an award if in the event of 
disagreement between the parties it becomes necessary to clarify the 
meaning of the Board’s findings or conclusions.9

Boards. Mr. Curtin states, for example, that “[ajlthough the Boards established by Executive 
order under section 10 [of the Railway Labor Act] appear to have some power and authority 
not possessed by Taft-Hartley boards, it is apparent that the former have not been appreciably 
more successful than the latter." Id. at 251 (emphasis added). The railroads have found that 
the reports and the mediatory efforts of Presidential Emergency Boards have been instrumental 
in resolving a number of “major” labor disputes within the industry even though they cannot be 
described as the single force leading to resolution. What failures there have been cannot be 
attributed to members of the Emergency Boards, but to the system in which the intransigence of 
one or both parties to the dispute can frustrate Congress’ desire “to avoid any interruption to 
commerce or to the operation of any carrier engaged therein.” Railway Labor Act § 2, as 
amended, 45 U.S.C. § 151(a) (1964) [hereinafter cited as RLA].

’RLA § 10,45 U.S.C. § 160 (1964).
•RLA § 3, as amended. 45 U.S.C. §§ 153 First (pHq) (1964).
*A bill recently introduced by Congressman Herlong would provide the final and binding 

adjudication of “major” railroad labor disputes advocated by the industry. H.R. No. 8320, 90th 
Cong., 1st Sess. (1967).

"C urtin, supra note 1, at 270 app. r B( 1 )(c).

It should be emphasized that the form of the railroad industry’s 
proposal is not of critical importance. Any plan that adopts the 
principle of final and binding adjudication of “major” labor disputes 
within the framework of the Railway Labor Act would receive the 
railroad's warm support. Thus, to the extent that the ABA 
Committee’s recommendations provide for such final and binding 
adjudication, the railroads are in substantial accord. The ABA 
recommendations, however, include what is known as the “arsenal of 
weapons" approach,10 whereby the President is provided with a number 
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of alternative routes that he may follow when confronted with the 
prospect of an ‘"emergency strike.” The uncertainty caused by not 
knowing which course he will choose is intended to induce the parties 
to press harder toward agreement.

The railroads have significant reservations concerning the wisdom 
of this approach. First, an “arsenal of weapons” places too great a 
burden on the President, not only adding to duties already 
overwhelming for any one man, but also exposing him to a variety of 
political and economic pressures in emergency strike situations. He 
should not be placed in the position of final arbiter of the course of 
action to be followed in each case. Second, the very uncertainty 
inherent in the “arsenal of weapons” approach is inimical to the public 
interest in continuing transportation service uninterrupted. For 
example, one option would be for the President to do nothing about 
the situation,11 in which case “self-help” economic warfare would not 
be avoided. Another option would be for the President to direct the 
Emergency Board to recommend terms for settlement of the dispute.12 
This is virtually the same procedure now contained in section 10 of the 
Railway Labor Act, and as already noted, it has failed to achieve the 
industrial peace originally contemplated by Congress. Finally, the Act 
presently contains a considerable array of “weapons”—negotiation, 
mediation, proffer of arbitration, and emergency board procedures.13 
While presidential discretion figures only in the last, this is a 
formidable “arsenal." Nevertheless, it has not provided the protection 
that the public needs, because it lacks the one required step when all 
else has failed—a determination binding on the unions as it already is 
binding in practical effect upon the carriers.14

The railroads' most serious reservation concerning the “arsenal of 
weapons” approach is that “seizure” is included as an option available 
to the President.15 Seizure offers no solution to labor disputes. It does

"Id. at 270 app. 1i B( 1 )(c)(iv). 
>2Id. at 270 app. T B(l)(c)(i). 
I3RLA §§ 2, 4, 7, 10, 45 U.S.C. §§ 152, 154, 157, 160 (1964).
"Although the carriers have not always agreed with Emergency Board reports and 

recommendations, with rare exceptions they have accepted them in conformity with original 
congressional intent. See generally L. Lecht, Experience Under Railway Labor Legislation 
53-54 (1955); Hearings on S. 2306 Before the Senate Comm, on Interstate Commerce. 69th 
Cong., 1st Sess., pt. I, at 35 (1926); Hearings on H R. 7180 Before the House Comm, on 
Interstate and Foreign Commerce, 69th Cong., 1st Sess. 18-20, 55 (1926). The unions, however, 
almost invariably have used the recommendations of Presidential Boards as a floor or springboard 
for further union demands. The unions know that the least they can get is what the Board report 
has recommended for them, and they feel they have nothing to lose if they try for more. As the 
statute has worked in practice, therefore, it has imposed a one-sided system of compulsory 
arbitration compulsory only upon the railroads.

15This procedure is referred to as “executive receivership’’ by the ABA Committee. Curtin, 
supra note 1, at 270 app. c B( I )(c)(iii).
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not provide for judicial or quasi-judicial determination of the merits of 
the dispute, but leaves the parties subject to a governmentally-dictated 
settlement, which easily could be influenced by outside political 
pressures. In addition, seizure is more in the nature of a punishment 
than a reasoned solution. It also involves a dangerous tendency toward 
nationalization—a drastic step, which in the opinion of the railroad 
industry, finds no support in Congress and little support elsewhere. 
Moreover, unless the demands of the union are met by the Government 
during the period of seizure, the entire process has done nothing to 
control and prevent a strike. It merely has delayed the strike for a time, 
since the union surely will renew its demands against the railroads once 
the latter has reassumed possession of the seized facilities and the 
prohibition on strikes has been lifted. Indeed, since the ABA’s 
recommendation expressly states that the receiver may “adjust the 
terms and conditions of employment for the period of seizure . . . 
provided . . . that such changes affect wages only,”16 disputes 
involving noneconomic matters are almost certainly not going to be 
ameliorated by the seizure. Seizure also will serve to create a disruptive 
influence on the relationships among railroad management and 
shippers, railroad employees, and the general public. The result would 
be a deterioration of these relationships with an ultimately adverse 
effect upon the future of the industry. The heavy administrative burden 
that seizure places upon the Government and the lengthy legal 
proceedings that likely would result17 are other obvious disadvantages. 
In sum, only when coupled with some form of governmental 
adjudication can seizure lead to the settlement of disputes, in which 
case, however, the seizure would be unnecessary, for it is the process 
of adjudication that produces results. Thus, it is the procedure of 
arbitration that is recommended by the railroad industry.

Even if the railroad industry were in favor of the “arsenal of 
weapons” approach, it could not fully endorse the ABA Committee’s 
recommendations because its report defines an “emergency strike” 
situation too restrictively. The railroads are uniquely important to the 
people and economy of this nation. It is universally recognized that a 
nationwide railroad strike cannot be tolerated. Because of the close and 
interconnected relationship of the various railroad networks, however, 
the adverse effects of closing down even a single carrier inevitably must 
spread to other sections of the country. For this reason, virtually every 
threatened interruption in rail transportation service must be

"id
"See id.
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considered serious enough to justify final adjudication as an alternative 
to industrial warfare. Nevertheless, if the ABA Committee's 
recommendations are adopted, the President would be able to invoke 
final adjudication only when he and the Presidential Emergency Board 
find that a particular labor dispute “may impair the national security 
or seriously endanger the health, safety or welfare of a large segment 
of the public.”18 If finality is limited to only nationwide or large 
regional strike situations, a substantial part of the existing problem will 
remain. To cite a very recent example, in an effort to avoid creating 
an “emergency” strike situation and to persuade President Nixon not 
to appoint an Emergency Board in their current wage dispute, four of 
the railroad shopcraft unions19 announced that they would engage in a 
“whipsaw” strike against only six selected railroads serving various 
geographical areas of the United States. If the President had not 
appointed an Emergency Board,20 the announced strike against only six 
railroads would have produced a shutdown which, while perhaps not 
meeting the severe test recommended by the ABA Committee, would 
have produced drastic consequences to many sections of the country. 
It is suggested that there is a clear public interest in preventing the loss 
of such essential railroad transportation service.

l8/i/. at 271 app. • r B(l)(e)(i)-(ii).
■’The International Association of Machinists, Sheet Metal Workers’ International 

Association, International Brotherhood of Boilermakers, and International Brotherhood of 
Electrical Workers.

20President Nixon created Emergency Board No. 176 on October 3, 1969. Exec. Order No. 
1 1,486, 34 Eed. Reg. 15527 (1969). At this writing, hearings have been completed, and the Board 
is preparing its report to the President and attempting to mediate a settlement of the dispute.

The emergence of the “whipsaw” strike tactic heightens the need 
for final adjudication of “major” labor disputes in the railroad 
industry. Until recent years the unions were willing, in fact anxious, to 
handle issues of importance—including wages, rules, and working 
conditions—on a national basis. As recently realized, however, the 
chances of governmental intervention would be significantly diminished 
if in the final stages of a dispute, the unions abandon a national 
approach and confine strike action or threat of strike action to a 
limited segment of the industry. Under this “whipsaw” tactic, the 
unions strike or threaten to strike one or a limited number of carriers 
until that carrier or group of carriers succumbs to their demands. They 
then repeat the process on other carriers until their demands are 
obtained throughout the industry. It is at once apparent that the 
“whipsaw” strike is designed purposefully to avoid causing a 
“national emergency” situation and is directly contrary to the 
purposes of the Railway Labor Act and to the public interest. It is the
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first stated purpose of the Act ‘to avoid any interruption to commerce 
or to the operation of any carrier engaged therein.”21 Obviously, any 
railroad strike would defeat that objective. The “whipsaw” tactic is 
even more disruptive, however, for it contemplates long-term public 
inconvenience while the process of repeated selective strikes throughout 
the country is carried out. Although Mr. Curtin does not discuss this 
tactic in his article, he does refer to a parallel situation in the maritime 
industry. Noting that the present bargaining practice of the 
longshoremen is to conduct national or coastwise negotiations, Mr. 
Curtin states that “[e]ven if bargaining tactics in the maritime industry 
change and focus attention on a single port, the result could have a 
sufficiently adverse effect upon a significant portion of the population 
to permit the creation of a Presidential Mediation Board.”22 The same 
is equally true of strikes against individual railroads.

MRLA § 2. as amended. 45 (J.S.C. § 15 la (1964) (emphasis added).
"Curtin. supra note I, at 265.
°ld. at 261.

A final comment concerns the apparent belief of the ABA 
Committee that the existence of final adjudication as the method of 
settling those “major” labor disputes that have not been resolved 
through the process of negotiation would mean the “attrition of true 
collective bargaining.”23 The railroad industry does not agree. It 
strongly favors free collective bargaining, but does not believe that the 
bargaining parties will be discouraged by knowing there is an eventual 
procedure that will settle the dispute for them if they do not reach 
agreement on their own. On the contrary, this knowledge should 
actually stimulate energetic bargaining, since the parties will prefer an 
agreement of their own making to one made for them by outsiders. The 
judicial system provides a good analogy. The fact that disputes 
ultimately may be decided by a judgment or decree does not make 
parties less willing to reach settlement. Indeed, the frequency of 
negotiated settlement increases as the parties feel judicial resolution 
with its attendant uncertainties drawing closer. In addition, if there is 
ultimate final adjudication in the event negotiation fails, the parties to 
a dispute might be encouraged to agree voluntarily to submit the 
matter to binding arbitration when it is proffered under the Railway 
Labor Act.

Moreover, recent experience in the railroad industry supports the 
view that collective bargaining in fact would be strengthened by the 
existence of final adjudication. The train crew issue provides an 
excellent example. Despite repeated efforts to do so, for more than 60 
years the carriers and the railroad brotherhoods had been unable to 

ïî
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agree upon a method for adjusting the size of train and yard crews. 
Finally, in 1963, Congress committed the matter to arbitration,24 and 
Arbitration Board No. 282 resolved the problem. The Board’s 
approach was that the parties first try to negotiate a settlement using 
guidelines established by the Board and then, if still unable to reach 
agreement, to submit the dispute to special arbitration boards. The 
results were illuminating. Once the parties were confronted with the 
prospect of final adjudication, they entered into 111 agreements during 
the ensuing two-year period. In contrast, collective bargaining had 
produced virtually no agreements during the previous 62 years, even 
though during that period every public body that considered the matter 
found the railroads encumbered with too many employees.

24Act of Aug. 28, 1963, Pub. L. No. 88-108, 77 Stat. 132.
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'The practice was first codified by the Statute of Westminster 1, 3 Edw. 1, c. 15 (1275).
’The writs de homine replegiando, mainprize, and de odio el alia were used early to protect 

both the liberty of the subject and the right to bail. See 9 W. Holdsworth, A History of the
I nglish Law 105-08 (1938).

T h. 20. § 33, 1 Stat. 91; see Foote, The Coming Constitutional Crisis in Bail: I, 113 U. Pa.
L Re\ 959, 971-82 (1965) (discussion of bail in the colonies). The Judiciary Act, however, 
includes a significant exception for capital offenses. Judiciary Act of 1789, ch. 20, § 33, 1 Stat. 
91 See also The Crimes Act of 1790, ch. 9, §§ 1, 3, 9, 10, 14, I Stat. 112 (treason, wilful murder, 
robbery, and forgery, inter alia, are capital offenses).

‘Slate v. Königsberg, 33 N.J. 367, 373, 164 A.2d 740, 743 (1960). The exception for capital 
cases thus was “within the traditional historical ambit of bail release.” Hearings on S. 1357, S. 
M6, el al. Before the Subcomm, on Conslilutional Rights and the Subcomm, on Improvements 
in Judicial Machinery of the Senate Comm, on the Judiciary, 89th Cong., 1st Sess. 175 (1965) 
[hereinafter cited as 1965 Hearings]. But see Hearings on Amendments to the Bail Reform Act 
°f 1966 Before the Subcomm, on Constitutional Rights of the Senate Comm, on the Judiciary, 
91st Cong.. 1st Sess. 393 (1969) [hereinafter cited as 1969 Hearings],

‘The Judiciary Act was passed on Sept. 24, 1789. The Bill of Rights was proposed by Congress 
to the States on Sept. 25, 1789.

Among recent efforts to curb the spiraling crime rate has been the 
proposal to detain in custody pending trial persons accused of certain 
classes of crime. Within the context of the Nixon administration’s 
proposed legislation adopting such preventive detention, Mr. Hickey 
explores both the premises underlying such a measure and some of its 
attendant manifestations. He then concludes that the interest in traditional 
concepts of criminal justice, which would be seriously jeopardized by 
sanctioning preventive detention, far outweighs the assumed magnitude of 
the problem pretrial custody is designed to cure.

The idea that persons accused of crime should be at liberty until a 
judicial determination of guilt has its roots deep in the history of the 
English common law.* 1 Freedom, however, was conditioned by requiring 
that bail be posted in order to guarantee the accused’s presence at 
trial.2 in the United States, the Judiciary Act of 1789 affirmed this 
right to pretrial release on bail,3 and the rationale for withholding the 
right in capital cases was that no bail would be adequate to insure the 
accused would appear at trial.4 Furthermore, within days of the 
Judiciary Act’s passage, Congress proposed the eighth amendment with 
its prohibition against excessive bail.5 This guarantee has been 

287



288 The Georgetown Law Journal [Vol. 58:287

interpreted to mean that bail not “reasonably calculated” to secure the 
appearance of an accused is by that fact alone “excessive” within the 
meaning of the amendment.* 6

’Stack v. Boyle, 342 U.S. I, 5 (1951).
’’See United States v. Lawrence, 26 F. Cas. 887, 4 D.C. (4 Cranch) 518 (No. 15,577) (D.C 

Cir. 1835). In Lawrence. Francis Scott Key, then a district attorney, urged setting of a high bond 
to preventively detain a defendant who, imagining himself to be the King of England, attempted 
to assassinate President Jackson. The prosecutor's view apparently has not changed with the 
passage of time. In 1969, the chief of the criminal division of the United States Attorney’s Office 
in the District of Columbia acknowledged a general policy of holding persons accused of threats 
against the President on high bail until a “mental, criminal and narcotics check” had been run 
Washington Post, Aug. 18, 1969, § A, at 1, col. I. Unreasonable bail also was recently used in 
Chicago to detain members of the Blackstone Rangers during a “long, hot summer.” D. Oaks
& W. Lehman, A Criminal Justice System and the Indigent 97-98 n. 152 (1968).

In England, the attempt of judges to negate the right to bail by setting excessive sums was 
one of the complaints precipitating the English Bill of Rights. I W. & M. I, c. 2, § 1(10) (1689); 
see 9 W. Holdsworth, supra note 2, at 118-19.

MThe inequity of making imprisonment before conviction dependent upon the size of a man's 
bankroll has been highlighted by Supreme Court decisions striking down financial resources as a 
relevant factor in the administration of criminal justice. Eg., Douglas v. California. 372 U.S. 
353 (1963) (appointed counsel); Griffin v. Illinois, 351 U.S. 12 (1956) (right to free trial 
transcript). See generally Longsdorf, Is Bail a Rich Man's Privilege?, 1 F.R.D. 309 (1947). This 
disparity of treatment is exaggerated as delays in the trial process increase.

918 U.S.C. §§ 3146-52 (Supp. IV, 1969). See generally Ervin, The Legislative Role in Bail 
Reform. 35 Geo. Wash. L. Rev. 429 (1967); Wald & Freed, The Bail Reform Act of 1966: A 
Practitioner's Primer, 52 A.B.A.J. 940 (1966).

Although the role of bail in the criminal justice system seems 
clearly established as a deterrent to the flight of an accused, it is 
equally clear that bail was and is used frequently to meet another 
assumed need of the system—protection of the community from a 
defendant during the time it takes the system to operate. This use of 
bail has been implemented tacitly through the disingenuous device of 
requiring money bail in an amount beyond the means of the accused,7 * 
on the ground that a high risk of flight demands such an amount? 
With the defendant’s incarceration thereby assured, both the presence 
of a “subject" upon which the criminal system can operate and the 
interim safety of the community from further criminal acts by that 
particular defendant are guaranteed.

In recent years, the risk of flight has ceased to furnish a realistic 
justification for most pretrial incarceration, having fallen victim to 
gradual changes in society, indisputable facts obtained in experimental 
programs, and the revolutionary Bail Reform Act of 1966.9 Persons 
intimately involved with the operation of the criminal justice system 
became aware that even in a substantial amount, a surety bond affords 
a defendant scant motivation to appear, since it is nearly always posted 
by a professional bondsman whose fee—defendant's only personal 
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investment is not returned, regardless of whether the defendant 
appears or flees.10 * Furthermore, instances of successful flight to avoid 
prosecution have become less common with improvements in law 
enforcement, communication, and identification techniques and 
facilities." Additionally, studies conducted by the Manhattan Bail 
Project12 and by the District of Columbia Bail Project13 have effectively 
demonstrated that the chance of flight is a tolerable risk. With speedy 
verification of certain basic facts about an accused,14 reasonable 
assurance that he will appear at trial can be obtained by requiring in 
some cases nothing more than his personal bond to do so. As the cry 
for reform of the bail system became more strident, Congress’ concern 
heightened, culminating in passage of the Bail Reform Act of 1966.

'•In some instances, bondsmen demand “collateral” in addition to the premium. Collateral, 
however, is not generally supplied by the accused himself, but by his family or friends.

"See \ote. Bail: An Ancient Practice Re-examined, 70 Yale L.J. 966, 973 (1961).
'See Ares. Rankin & Sturz, The Manhattan Bail Project: An Interim Report on the Use of 

Pre-Trial Parole. 38 N.Y.U.L. Rev. 67 (1963).
See R Molleur, Bail Reform in the Nation’s Capital (1966).

'Such factors would include length of residence in the area, employment, and relatives and 
' ends residing locally. The interview forms used in the District of Columbia are reprinted in R. 
Moi i fur. supra note 13, at A84-A87.

A certain amount of “evaluation,” however, was conducted by the various release programs 
in determining those offenses for which they would recommend a defendant’s release. Many of 
the projects considered only misdemeanor defendants and some only certain misdemeanor 
offenses In contrast, the District of Columbia Bail Project considered nearly all offenses as 
"eligible " See R Molleur, supra note 13, at 50-51.

" \ solution [to the problem of crime on bail] goes beyond the scope of the present
proposal and involves many difficult and complex problems which require deep study 
and analysis. The present problem of reform of existing bail procedures demands an 
immediate solution. It should not be delayed by consideration of the question of 
preventive detention.

HR Rep Ao 1541. 89th Cong., 2d Scss. 6 (1966). A similar disclaimer was entered by the 
Senate. S. Rep No. 750, 89th Cong., 1st Sess. 5 (1965).

17/96P Hearings, supra note 4.

Xevertheless, efforts to deal with the problems of the bail system 
uere undertaken in light of its traditional function—prevention of 
light. Xo substantial attempts were made in either the Manhattan or 
District of Columbia experiments to evaluate the likelihood of 
additional crimes being committed by persons free on pretrial release.15 
Moreover, while Congress recognized that pretrial detention in order 
to prevent a person from committing crime while on bail was not 
unrelated to the topic of bail reform, it expressly disclaimed any 
attempt to deal with the matter in the Bail Reform Act of 1966.16

The time for facing this question, however, apparently has arrived. 
In early 1969, hearings were held before the Subcommittee on 
Constitutional Rights of the Senate Judiciary Committee17 and in 
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October 1969, before a House Judiciary subcommittee18 to consider 
proposed amendments to the Bail Reform Act. Meanwhile, the 
Administration has endorsed preventive detention and introduced in 
both Houses legislation embodying the concept.19 Because of the 
currently intense interest in the issues of “crime on bail" and 
“preventive detention,“20 this article attempts to treat in detail certain 
basic aspects of these issues and to evaluate some of the legislation 
pending before Congress in light of that treatment. Specifically, inquiry 
is made into (1) whether crime on bail should be treated as a separate 
type of crime: (2) the proper definition, incidence of occurrence, and 
predictability of crime on bail; and (3) the appropriateness of 
preventive detention as a means to combat crime on bail.21

Hearings on Amendments to the Bail Reform Act of 1966 Before the Subcomm. on 
Constitutional Rights of the House Comm, on the Judiciary, 91st Cong.. 1st Sess. (1969). In 
addition, the Senate Committee on the District of Columbia held hearings in November 1969. 
on Senator Tydings' preventive detention proposal for the District of Columbia. Hearings on S 
3034 Before the Senate Comm, on the District of Columbia, 91st Cong., 1st Sess., pt. 6 (1969); 
see note 177 infra.

”S. 2600, 91st Cong., 1st Sess. (1969) [hereinafter cited as S. 2600]. All references to the 
Administration's proposal will be cited to the Senate bill. The proposal, if enacted, would both 
amend sections of and add sections to the Bail Reform Act of 1966. 18 U.S.C. §§ 3146-52 (Supp 
IV, 1969). For the convenience of the reader, these section numbers will also be indicated, l or 
the text of S. 2600. comments of the Attorney General, and an explanatory statement on the 
proposed amendments, see 115 Cong. Rec. S7908-11 (daily ed. July II, 1969). Three days after 
Senator Hruska introduced S. 2600, Congressman McCulloch introduced an identical bill in the 
House. H R. 12806. 91st Cong., 1st Sess. (1969).

nSee, eg., R. Goldfarb. Ransom 127-49 (1965); President's Comm’n on Crime in the 
District of Columbia, Report 513-27, 930-36 (1966) [hereinafter cited as D.C. Crime Comm n 
Report]; President's Comm'n on Law Enforcement and Administration of Justice. I ask 
Force Report: The Courts 39-40 (1967) [hereinafter cited as Task Force Report: Courts]; 
Foote, supra note 3, at 963-65; Note, Preventive Detention Before Trial, 79 Harv. L. Rev. 1489 
(1966).

’’This article does not treat the.constitutional status of the right to bail, the presumption of 
innocence, or the right to due process of law. For a discussion of these issues, see American Bar 
Association Project on Minimum Standards for Criminal Justice, Standards Relating 
to Pretrial Release 66-71 (Approved Draft 1968) [hereinafter cited as ABA Minimum 
Standards]; Foote. The Coming Constitutional Crisis in Bail: H, 113 U. Pa L. Rev. 1125 
(1965); Mitchell. Bail Reform and the Constitutionality of Pretrial Detention, 55 Va. L. Rev. 
1223 (1969); Note. Preventive Detention, supra note 20, at 1498-1505.

Arrest as a Segregating Principle

In an effort to combat a spiraling rate of crime, both the 
Government and interested citizens have assumed that offenses 
committed by persons on bail constitute a separate class of crime with 
attendant peculiarities calling for special remedial measures. In the 
context of preventive detention, arrest serves as the identifying 
characteristic common to all crime on bail. Thus, the initial issue must 
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be whether the occurrence of an arrest should be one decisive factor in 
determining whether preventive detention may be imposed.

Under the Administration's preventive detention scheme, the 
occurrence of an arrest has both legal and factual significance.22 
Legally, arrest is the crux of the proposal, since it is the only factor 
with legal significance separating those persons to whom preventive 
detention may be applied from other persons at least equally dangerous 
to the community or from the most law-abiding citizens, who are not 
subject to the detention procedure.23 Factually, it is significant because 
it is used to establish a past act from which to predict a future crime.

"Unless otherwise indicated, the system for detention discussed in this article is that proposed 
in the administration bill, S. 2600, 91st Cong., 1st Sess. (1969). For a detailed discussion of the 
bill's provisions, see notes 135-77 infra and accompanying text.

"Other legal factors are relevant to preventive detention, but are not used as the justification 
for detention. Thus, the fact that a person is already on bond on another charge or is on probation 
or parole following an earlier conviction may be utilized in re-incarcerating him. In such cases, 
however. detention is based upon violation of the earlier conditions of release.

!‘.See W. LaFave, Arrest: The Decision To Take a Suspect into Custody 3-4 (1965).
"See Aspen, Arrest and Arrest Alternatives: Recent Trends, 1966 U. III. L.F. 241, 242. This 

concept, however, has been the subject of recent criticism. Id. at 249-54.
‘Henry v. United States, 361 U.S. 98, 103 (1959). “It must be recognized that whenever a 

police officer accosts an individual and restrains his freedom to walk away, he has ‘seized’ that 
person.” Terry v. Ohio, 392 U.S. 1, 16 (1968).

"Costello v. United States, 298 F.2d 99, 100 (9th Cir. 1962).
Rummel, Right of Law Enforcement Officers to Use Deadly Force to Effect an Arrest, 

•5 N.Y.L.F. 749 (1968).

THE SIGNIFICANCE OF ARREST

Legal Significance. Traditionally, the legal purpose of arrest
has been to bring an accused into the criminal justice system in order 
to answer the charges preferred against him.24 To achieve this end, 
taking the subject into custody generally has been thought necessary.25 
Because an arrest involves at least a temporary restraint on one’s 
liberty26 and because innocent people sometimes are arrested, it is 
necessary to determine whether arrest is a sound jurisdictional basis for 
a system of preventive detention. The need to make such a 
determination, however, does not imply that the legal relationship 
between the State and one of its citizens is not changed by the 
occurrence of an arrest. Indeed, the legal consequences flowing from 
an arrest are already substantial and even when the person arrested is 
ultimately acquitted, may have a disasterous impact upon his life. A 
citizen may be seized with such reasonable force as is necessary to 
effectuate the arrest27 and if he flees, may even be “executed” by the 
arresting officer, whether suspected of a capital offense or not.28 He 
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also receives an arrest record29 and may be fingerprinted and 
photographed,30 the results of which remain indefinitely in the police 
files.31 He therefore suffers the accompanying and not insubstantial risk 
that his “mugshot” will be shown to future victims of crime as a 
possible culprit.32 He likewise may be searched by the police33 and 
required to submit to various identification procedures.34 Furthermore, 
the practical prejudice which may flow from an arrest, although not a 
legal consequence, cannot be ignored.35

wIn the District of Columbia, arrest records are required by statute. D.C. Code Ann §§ 4- 
134 to-134b (1967).

“Kennedy v. United States, 122 U.S. App. D.C. 291, 293, 353 F.2d 462, 466 (1965); United 
States v. Kelly, 55 F.2d 67, 70 (2d Cir. 1932); cf Escobedo v. Illinois, 378 U.S. 478 , 498 (1964) 
(White, J., dissenting).

31 D.C. Code Ann. § 4-137 (1967).
32There is some authority that upon acquittal a defendant can compel either return or 

destruction of his photograph. See Itzkovitch v. Whitaker, 117 La. 708, 42 So. 228 (1906); cf. 
Morrow v. District of Columbia, 417 F.2d 728 (D.C. Cir. 1969), rev'g In re Alexander, 243 A.2d 
901 (D.C. 1968) (judge has authority to enjoin dissemination or use of arrest record); United 
States v. McLeod, 385 F.2d 734, 749-50 (5th Cir. 1967) (records of harassing-type arrests of civil 
rights demonstrators ordered expunged); United States v. Kalish, 271 F. Supp. 968 (D P R. 1967); 
State ex rel. Reed v. Harris, 348 Mo. 426, 433, 153 S.W.2d 834, 837 (1941) (innocent person 
may have fingerprint records and photograph returned).

nSee Terry v. Ohio, 392 U.S. 1, 17 n. 13 (1968) (description of search procedure).
34Appearance in a lineup may be compelled under some circumstances even though the suspect 

has been released on bond. United States v. Allen, 408 F.2d 1287 (D.C. Cir. 1969). Bui cf. Adams 
v. United States, 130 U.S. App. D.C. 203, 399 F.2d 574 (1968). Legislation recently has been 
proposed to require suspects for whom probable cause to arrest was lacking to appear for various 
identification procedures. S. 2997, 91st Cong., 1st Sess. (1969); see 115 Cong. Rec. S. 11,978-81 
(daily ed. Oct. 7, 1969).

“An arrested person may have his name associated with a crime by the press. If he has funds, 
he may be required to pay a substantial fee to a bondsman in order to obtain his release and to 
an attorney to represent him, and he runs the risk that he will lose his job prior to obtaining 
release. If the judge believes that he is likely to flee or desires to confine him for other reasons, 
unattainable bail conditions may be set, and if detained, he generally will be confined in a jail 
that is in worse condition than a prison. See J. Campbell, J. Sahid & D. Stang, Law and 
Order Reconsidered 574-80 (Report to the Nat’l Comm’n on the Causes and Prevention of 
Violence, 1969). Professor Foote has noted ironically that after conviction, a prisoner’s “standard 
of living is almost certain to rise.” Foote, supra note 21, at 1144.

“Draper v. United States, 358 U.S. 307 (1959).
“Many jurisdictions have statutorily changed this common law rule for selected 

misdemeanors. See. e.g., D.C. Code Ann. § 23-306 (1967) (possession of burglar tools, 
dangerous weapons, or lottery tickets); D.C. Code Ann. § 33—402 (1967) (possession or sale of 
narcotic drug).

The substantial protections with which the law has attempted to 
circumscribe the arrest power bear witness to its potentially ruinous 
effects on the lives of citizens subjected to its use. An arrest can be 
made only when there is probable cause to believe that a felony has 
been committed36 or when a misdemeanor has been committed in the 
presence of the arresting officer.37 When prior judicial authorization is 
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practical, it is strongly encouraged,38 and a prompt presentment before 
a committing magistrate, to determine if there is in fact probable cause 
to warrant further proceedings, is required.39 Moreover, a person is 
permitted to resist an illegal arrest, and the officer attempting to carry 
it out does so at his peril.40

“Ford v. United States, 122 U.S. App. D.C. 259, 352 F.2d 927 (1965) (en banc). Ford also 
notes that in the exercise of its supervisory power, the court can compel resort to a magistrate if 

a practice of not getting warrants, even though practicable to do so, was resulting in a significant 
•'-rnber of unreasonable arrests, inflicting an injustice upon the immediate victims as well as a 
strain upon the judicial machinery.” Id. at 265, 352 F.2d at 933.

“Nd R Crim P. 5; see Mallory v. United States, 354 U.S. 449 (1957). Currently there is 
no procedure for testing the valididty of a misdemeanor arrest, although such validity may be 
leaded as an ancillary issue to a ruling on the admissibility of evidence obtained incident to the 
arrest The D C Circuit, however, recently held in affirming the grant of a writ of habeas corpus 
that d juvenile being detained pending a hearing on a law violation charge in juvenile court is 
constitutionally entitled to a hearing on the existence of probable cause. Cooley v. Stone, 414 F.2d 
¡213 (D C Cir. 1969); accord. Baldwin v. Lewis, 300 F. Supp. 1220 (E.D. Wis. 1969). This ruling 
seems equally applicable to misdemeanors, although habeas corpus may be an awkward procedure 
when compared to a rule 5 preliminary hearing.

*S<e Note, Criminal Law: The Right to Resist an Unlawful Arrest: An Outdated Concept?, 
3 Tulsa L J 40(1966).

"Beck v. Ohio, 379 U.S. 89 (1964).
‘•’Hill v United States, 418 I .2d 449 (D.C. Cir. 1968); Hutcherson v. United States, 120 U.S. 

\pp D.C 274, 281, 345 F.2d 964, 971 (Bazelon, C.J., concurring), cert, denied, 382 U.S. 894 
(1965); Taglavore v. United States, 291 F.2d 262, 265 (9th Cir. 1961).

“Compare Terry v. Ohio, 392 U.S. 1, 24, 29-30 (1968) (showing of need to search for 
weapon), with Sibron v. New York, 392 U.S. 40, 62-66 (1968) (inadequate showing of need to 
search for narcotics).

"In striking down a portion of the District of Columbia vagrancy statute, Judge Robinson

To further deter illegal arrests, the use of even the most trustworthy 
evidence of guilt, if obtained as a result of such an arrest, is denied to 
the prosecution, although acquittal of an obviously guilty defendant 
ma> result.41 Even if an arrest is technically legal, the existence of an 
improper motive on the part of the arresting officer will result in the 
exclusion of evidence so obtained.42

Thus, although interference with a citizen’s liberty is tolerated, 
every effort is made to minimize it, and even limited restrictions on 
freedom of movement must be supported by a strong showing of need.43 
The need to determine, through a criminal trial, whether laws have been 
violated justifies this interference, and once guilt has been established, 
punishment of the offender and prevention of future crimes may also 
warrant deprivation of liberty. If a principle can be drawn from 
the historical development of the arrest power and the present structure 
of the criminal justice system, it is that the right to liberty must be 
removed by a finding of guilt before society will accept incarceration 
of a citizen, presumably capable of responding to the law’s commands, 
to prevent future crimes.44
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There are, of course, many instances in which confinement may 
follow an arrest without a subsequent trial. Some obvious examples 
include detention of persons incompetent to stand trial,45 commitment 
under some sexual psychopath46 and hospitalization of the mentally ill 
statutes,47 and confinement upon being found not guilty by reason of 
insanity.48 The mental condition of such persons makes it unfair to 
adjudge them criminals, but society requires protection from their 
potential future acts. An equally’important goal of such confinement, 
however, as the cases involving the “right to treatment" make clear, 
is therapy.49 The arrest of such persons, although frequently the first 
step in the confinement process, is legally immaterial as a basis for that 
confinement and does not justify a curtailment of protective 
procedures. As one court has held, “[t]he procedure for committing an 
accused but unconvicted felon [to a mental institution] should contain 
safeguards at least equivalent to those provided in the procedures for 
civil commitment."50 Even during the customary 60-day period for a 
competency examination in the District of Columbia,5’ the court of 
appeals has directed that the examination be conducted on an 
outpatient basis, unless the hospital makes a showing that inpatient 
observation is necessary.52 Likewise, a mentally competent person may 
be confined for a lengthy period without conviction by setting 
unattainable pretrial release conditions or, in capital cases, by denying 
release altogether. In these cases the ostensible purpose of such 
detention is to insure the presence of defendant at trial.53 * *

quoted with approval the trial judge's characterization of the unlawful purpose of the vagrancy 
law as “one of preventive conviction imposed upon those who because of their background and 
behavior are more likely than the general public to commit crimes,” and added that the 
“statistical likelihood that a particular societal segment will engage in criminality is not 
permissible as an all-out substitute for proof of individual guilt.” Ricks v. District of Columbia. 
414 F.2d 1097, 1109-10 (D.C. Cir. 1968); see Note, Use of Vagrancy-Type Laws for Arrest and 
Detention of Suspicious Persons, 59 Yale L.J. 1351 (1950).

«DC. Code Ann. § 24-301 (a) (1967).
“Id. §§ 22-3503 to-3511. 
«/</. §§ 21-541 to-551.
uld. § 24-301 (d).
“Millard v. Cameron, 125 U.S. App. D.C. 383, 373 F.2d 468 (1966); Rouse v. Cameron. 125 

U.S. App. D.C. 366, 373 F.2d 451 (1966).
“Miller v. Blalock. 411 F.2d 548, 549 (4th Cir. 1969) (Haynsworth, C.J.); cf Baxstrom v. 

Herold, 383 U.S. 107 (1966); Cameron v. Mullen, 128 U.S. App. D.C. 235, 387 F.2d 193 (1967).
51 D C. Code Ann. § 24-301(1967).
“Marcey v. Harris, 400 F.2d 772 (D.C! Cir. 1968).
i3See generally note 4 supra. It is generally conceded that judges in fact set high bonds to 

assure confinement of individuals they consider dangerous. See. eg., 1969 Hearings, supra note 
4, at 289; Mitchel), supra note 21, at 1237. Indeed, proponents of preventive detention sometimes
argue that one of its virtues will be to bring this practice out in the open where it can be
controlled. The desirability, however, of legitimizing an illegal, sub rosa practice by adopting it
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Thus, preventive detention, in its adoption of the arrest as the 
segregating juridical principle, breaks new ground in two areas: the 
purpose of the confinement is neither therapeutic nor necessary to the 
operation of the criminal justice system,54 and the persons to be 
subjected to it suffer from no mental abnormality that would 
distinguish them from other citizens.55 While the novelty of the 
principle does not make it per se undesirable, claims of its proponents 
that preventive detention has an honorable ancestry under our law56 are 
at best inaccurate.

as an express principle seems dubious. Nor does it seem likely that judges who have swallowed 
the came) of clearly illegal pretrial detention under the Bail Reform Act will strain at observing 
the procedures of the proposed detention scheme.

'* \s the name implies, the purpose of preventive detention is generally considered to be the 
protection of society by the prevention of future crimes. Some intent to punish those persons 
detained for the crimes they would commit if free and for the crime for which they were arrested, 
however, also appears to be involved. In either case, a strong relationship exists between the 
purpose of the confinement and the adequacy of the procedures. See Rouse v. Cameron, 125 U.S. 
\pp DC 366. 368 n.9, 373 F.2d 451, 453 n.9 (1966). See also Kennedy v. Mendoza-Martinez, 

372 U.S. 144 (1963); text at notes 64-67 infra.
“One exception might be those provisions of S. 2600 dealing with narcotics addicts. See S. 

2600 § 2 [§ 3I46BJ.
44 The Hart Committee stated its belief that “[pjreventive detention is an historically recognized 

principle and is not a novel method of protecting the interests of society.” Judicial Council 
Comm ro Study the Operation of the Bail Reform Act in the District of Columbia, 
Report 32 (1969) [hereinafter cited as Hart Comm. Report].

57 See Comment, The Administration of Justice in the Wake of the Detroit Civil Disorder of 
July 1967,(6 Mich. L. Rev. 1544, 1573 (1968).

'rhe preliminary hearing and grand jury procedures in felony cases are examples. Their 
effectiveness is limited, however, since the grand jury proceeding is non-adversary, and the 
preliminarv hearing is often waived. See H. Subin, Criminal Justice in a Metropolitan 
Court 158 (1966).

Factual Significance. The arrest of a citizen may also have a 
•actual significance, which increases with the tendency of the public and 
some officials associated with the criminal justice system to equate 
arrest with the commission of the acts charged.57 Although many of the 
protective rules surrounding the exercise of the arrest power operate to 
strengthen the factual validity of an arrest,58 it is important to 
recognize that such rules are not intended to establish facts as a 
predicate for punishment.

Quite obviously, the reason for this is that an arrest is not currently 
viewed as a final factual determination that the person arrested 
committed the offense charged. Such a finding of guilt is left to ensuing 
stages of the criminal justice system, specifically to the criminal trial, 
at uhich the facts are determined by a jury of citizens and the law by 
an independent judge. Even with the myriad procedural rights afforded 
a defendant as he moves through the criminal process, sufficient doubt 
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remains that a substantial program of appellate and collateral remedies 
is maintained in order to confirm the accuracy and fairness of the 
procedures utilized. At present, there is no available data to establish 
with any degree of certainty whether or not most arrests are proper.59 
Nevertheless, although not admitted by its advocates, legislation 
embodying the concept of preventive detention would make arrest a 
critical factual stage in the process of determining whether to impose 
such detention.

59Proper, in this context, means that the defendant committed the acts charged and that these 
acts constitute the offense charged.

60This inference is by no means inexorable. Thus, although the D.C. Crime Commission found 
that the bail offenders studied ‘lend to commit felonies of the same type as the original offense. ' 
it also noted that studies of convicted offenders in the District of Columbia did not indicate a 
significantly higher percentage of prior violent crimes when the most recent charge was an offense 
involving violence. D.C. Crime Comm’n Report, supra note 20, at 136, 517. Moreover, the 
President’s Crime Commission noted studies of recidivism showing that persons imprisoned for 
murder, rape, and aggravated assault were least likely to commit additional crimes after release 
President’s Comm’n on Law Enforcement and Administration of Justice, Task Force 
Report: Crime and Its Impact An Assessment 79 (1967) [hereinafter cited as Task Force 
Report: Crime],

6IS. 2600, supra note 19, § 2 [§ 3I46A].
*2See notes 105-27 infra and accompanying text.
S3Under the Administration’s proposal, this requirement would attach to those defendants 

charged with “crimes of violence.” S. 2600 § 2 [§ 3146A(a)]. Nothing within the present 
concept of criminal justice, however, even suggests that part of the punishment for a present 
conviction should be future eligibility for detention.

84S. 2600 § 2 [§ 3146 A(b)(2)(C)].

The factual significance of arrest in a scheme of preventive 
detention seems to be its value in predicting future harmful conduct. 
Specifically, the occurrence of an arrest constitutes some evidence that 
the accused did a particular act in violation of the law, and since he 
did it on one occasion, he may do it again.60 Admittedly, preventive 
detention proposals do not limit the basis of this prediction to the 
factual probability “established” by an arrest. A finding must also be 
made that no conditions of release will adequately assure the safety of 
the community.61 It is hard to discern in this finding, however, anything 
more than a judge’s guess that a particular defendant will commit 
another prohibited act in the future.62 In some proposed detention 
classes there is the further requirement of a prior conviction for a 
similar crime,63 thus suggesting that a similar earlier act provides 
additional support for the prediction of future acts.

Also required in order to detain certain classes of arrested persons 
is a finding that “there is a substantial probability that the person 
committed the offense for which he is present before the judicial 
officer.”64 One reason for this requirement is that it serves as an added 
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check on the validity of an arrest—another screening process to rectify 
police errors. As a predictive basis, however, it is not at all clear that 
the most recent act is so significant that it should be singled out for 
searching inquiry.65 Notwithstanding, the Attorney General has 
explained that this finding is “critical" not only as the “best possible 
evidence" of future dangerousness,66 but also to insure that persons 
detained are those likely to be convicted.67 The distressing inference 
from the latter rationale is that since only criminals would be subjected 
to preventive detention, the inequities and vagaries of the prediction are 
less important.

“See note 60 supra. Richard A. McGee, Administrator of the California Youth and Adult 
Corrections Authority, has commented that “(e]ven the person who has committed a violent act 
may stop at one." McGee, Objectivity in Predicting Criminal Behavior, 42 F.R.D. 192, 194 
:96«) Moreover, a behavioral scientist attempting to make a prediction of future violence might 

well be more interested in a pattern of behavior than in a single act. If this is a better predictive 
basis. the required finding should be a substantial probability of particular future conduct based 
upon several past acts of a similar nature. See Minnesota ex rel. Pearson v. Probate Court, 309 
I S 270, 274 (1940); Rome, Identification of the Dangerous Offender, 42 F.R.D. 195 (1966).

M Mitchell, supra note 21, at 1238-39. Elsewhere in the same article, however, the Attorney 
General notes the “almost universal experience of law enforcement officials” that persons charged 
with premeditated murder “are the least likely of all offenders to be recidivists.” Id. at 1236; see 
note 60 supra.

‘Mitchell, supra note 21, at 1238-39. The language of the proposed statute requires a 
substantial probability of guilt, not conviction. The analysis accompanying S. 2600 points out 
that the “substantial probability” of guilt requirement “is an added protection for the defendant 
and should bar the possibility of detention in weak government cases.” 115 Cong. Rec. S79II 
(daily ed. July II. 1969). The suggestion seems to be that detention of a defendant who will be 
subsequently convicted is appropriate whatever the likelihood that he will commit bail offenses. 
It is noteworthy in this regard that less than half of all defendants sentenced by federal courts in 
fiscal 1968 received sentences of imprisonment. Director of the Administrative Office of the 
LMted States Courts, Annual Report 264 (table D5) (1968).

“See ABA Minimum Standards, supra note 21, at 24.

ARREST AS AN INDICATOR OF GUILT

As is apparent, the use of an arrest as a critical factor in a 
preventive detention system raises several substantial questions; one of 
these is the extent to which an arrest for a particular crime indicates 
that the person arrested actually committed that crime. In this regard, 
available information casts substantial doubt on the validity of 
equating an arrest for a crime with proof that the crime was 
committed. For example, a major reduction in the number of persons 
retained in the criminal justice system occurs as charges are processed 
through the various stages from arrest to trial. The President’s Crime 
Commission noted 467,000 arrests for serious crimes in 1965, but only 
160.000 convictions for such offenses.68 While there are many factors 
contributing to this reduction, including prosecutorial discretion,
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inadequate manpower to investigate and prosecute cases, and plea 
bargaining, it is a reasonable assumption that a substantial portion of 
the original arrests were in fact erroneous. If this is not the case, it 
might be better to inquire why so many are escaping justice after being 
brought into the system. Even when convictions for lesser offenses are 
taken into consideration, there is a marked disparity between the 
number of arrests and the number of subsequent convictions. Thus, 
only 33 percent of the arrests for burglary in 1965 resulted in a 
conviction of either the crime charged or a lesser offense;69 for homicide 
charges, the figure was only 39 percent.70 Moreover, the group of 
persons charged by the prosecutor consisted of approximately 70 to 80 
percent of those arrested, and the conviction rate of those charged 
varied from less than 30 percent to greater than 60 percent.71 Similarly, 
the D.C. Crime Commission reported that of 6,266 adult felony arrests 
in 1965, only 981 convictions were secured in the district court.72 Even 
if one assumes that the felony cases then pending would all result in 
convictions, the total (1221) constitutes less than 20 percent of the total 
number of adult felony arrests.73

"See Task Force Report: Crime 39 (table 19).
10 See id.
71 Id.
72D.C. Crime Comm’n Report, supra note 20, at 24041.
nld.
74Task Force Report: Crime 38.
75Even when a defendant is caught “red-handed” and properly arrested, subsequent evidence 

may reveal that his mental state at the time of the offense was below the minimum necessary for 
criminal responsibility, in which case an acquittal by reason of insanity will result.

76A nationwide survey for the President’s Crime Commission indicated that nearly half the 
population thought it better for the police to risk arresting an innocent person in a doubtful case, 
than “to be really sure they are getting the right person” before making the arrest. Task Force 
Report: Crime 92.

77ABA Minimum Standards 32.

In addition, policemen are recognized to be under some pressure to 
“clear” offenses by means of arrests.74 Moreover, the excitement and 
tension of the situations in which policemen frequently must operate, 
as well as the need for quick action, are hardly conducive to accurate 
fact-finding.75 Under such circumstances, it would seem undesirable to 
place the added burden upon police officers that they treat the arrest 
of a citizen as a factual determination of guilt.76 Moreover, arrests at 
times are made without regard to law violation, such as for “cooling- 
off" a potentially explosive situation, the safety of the arrested person 
himself, and the quick establishment of innocence by a lineup or other 
identification procedure.77 Although imprecise, these statistics and con
siderations, without more, make reliance upon an arrest as the basis 
for establishing a reasonable certitude of guilt extremely questionable.
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Crime on Bail

Since the notion of preventive detention involves a substantial 
deviation from the usual processes of the criminal justice system, two 
interrelated premises must be clearly established before deciding that 
the deviation is warranted: (1) that the amount of crime on bail 
requires special measures of this nature; and (2) that the potential bail 
offender can be identified in advance with a sufficient degree of 
accuracy to make these special measures acceptable. The first premise 
admittedly raises the question of what incidence of crime on bail would 
warrant preventive detention. There is obviously no correct answer, but 
if the extent of such crime is “significant," a deference to legislative 
judgment would seem appropriate. The second premise is a practical 
correlative of the first; the size of the needle in the haystack may be 
determinative of the probability of locating and identifying it.

DEFINING CRIME ON BAIL

In evaluating the extent to which crime is committed by persons 
released on bail, there are certain definitional issues that must be 
resolved. In the abstract, one could say that crime on bail means any 
violation of the law perpetrated during the period of time in which a 
person who has been arrested is on release from custody with an earlier 
charge against him still pending in the trial or appellate courts. For 
crime prevention purposes, however, such a definition is too broad, 
because it encompasses persons with substantially different legal 
statuses and offenses with varying impacts upon society. A closer 
examination of what for purposes of a preventive dentention scheme is 
meant by crime on bail should include an evaluation of the stage of 
the criminal process at which a person becomes potentially subject to 
detention, the original charge against him, and the bail offense or 
offenses sought to be prevented.
Ihe Stage of the Criminal Proceeding. Although for purposes
of analysis potential bail offenders can be separated into three groups 
based upon the stage of their progress within the criminal justice 
system, the main focus of the preventive detention debate is upon 
persons awaiting trial, rather than upon those persons whose trials are 
in progress or convicted defendants seeking release pending appeal. 
Once a defendant has been found guilty, both reason and history 
support a different evaluation of his right to liberty.78 Imperfect as the

•'Compare 18 U.S.C. § 3146 (Supp. IV, 1969), with 18 U.S.C. § 3148 (Supp. IV, 1969). The 
legislative history of the Bail Reform Act, however, indicates that even in cases of bail pending 
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system may be. reversals on appeal are the exception rather than the 
rule.79 and the sufficiency of the evidence and fairness of the trial 
procedures are generally deemed adequate.

appeal, the defendant is "presumptively to be released." H R. Rep. No. 1541, 89th Cong.. 2d 
Sess. 15 (1966); S. Rep No. 750. 89th Cong.. 1st Sess. 19 (1965).

’’Director of the Administrative Office of the United States Courts. Annual 
Report 174 (table Bl) (1968).

“Carbo v. United States. 288 F.2d 686 (9th Cir.), cert. denied, 365 U.S. 860 (1961). For a 
full discussion of the Carbo power in relation to the administration's proposal for preventive 
detention, see notes 152-54 infra and accompanying text.

MA recent District of Columbia case approves in dictum consideration of witness intimidation 
at the pretrial stage. See United States v. Gilbert, No. 23,711 (D.C. Cir., Dec. 17, 1969) (per 
curiam).

’’Senate Bill 2600, however, does contain special detention provisions for persons who 
intimidate witnesses or jurors. S. 2600 § 2 [§ 3146 A (a )(3)].

notes 57-67 supra and accompanying text.

With regard to a defendant presently on trial, the possibility of 
interference with the orderly functioning of the judicial process by 
activities such as witness intimidation or bribery has led the courts to 
recognize an inherent power to revoke bail and incarcerate for the 
duration of the trial.80 Since this power is available for trials already 
in progress81 and since the group of defendants affected is not 
numerically significant in assessing the amount of crime on bail, the 
need for special legislative treatment is obviated.82 The relevant group 
of defendants, therefore, for measuring the amount of crime on bail is 
limited to those persons awaiting trial.
The Nature of the Original Charge. If the purpose of
preventive detention is to protect society by incarcerating those likely 
to commit crimes on bail, logically the particular crime for which a 
defendant is originally charged and for which bail is set bears little 
relevance to the determination of which individuals should be detained. 
Society has an equal interest in being protected from the homicide 
committed by a person awaiting trial for disorderly conduct as it does 
from a killer-to-be initially charged with robbery. Nevertheless, under 
the preventive detention schemes proposed, the charge for which a 
defendant is arrested is made to serve a factual function.83 An arrest 
for robbery is taken as some evidence that the defendant committed the 
act charged, and commission of that act is thought to increase the 
likelihood of repetition. Assuming the validity of this analysis, 
preventive detention should be limited to those charges similar to the 
crimes sought to be prevented.
The Bail Offenses To Be Prevented. Because the untested
remedy of preventive detention deprives a citizen of his liberty on the 
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basis of an uncommitted act, it appropriately should be used, if at all, 
to prevent only the most serious offenses—those involving violence to 
the person of the victim. Under this application the definition of crime 
on bail would be limited to offenses such as robbery, assault, rape, and 
homicide, and would not include property offenses such as larceny and 
forgery. Another justification for this limitation is the existence of 
alternative remedies to rectify injuries to property. Stolen goods can be 
recovered and returned,84 insurance protection is available,85 and in the 
event of conviction restitution can be ordered as a condition of 
probation.86

'• Approximately 64% of all stolen cars are recovered within 48 hours; only 12% are never 
recovered Task Force Report: Crime 49.

' Although insurance is “usually involved” in cases of auto theft, less than 20% of all other 
crime losses are covered by insurance. Id. at 24, 58.

MI8 U.S.C. § 3651 (1964).
' Ct \B A Minimum Standards 83; Note, Preventive Detention, supra note 20, at 1505.
”.S< t Note. 1 he L nited States Court of Appeals for the District of Columbia Circuit: 1968- 

1969 Term. 58 Geo. L.J. 80, 195-200 (1969).
'•Txsk Force Report: Crime 123.

Other minor offenses, for which only minimal penalties are 
imposed, also should be excluded from the group of crimes sought to 
be prevented by pretrial detention. It would be patently unreasonable 
to justify detaining a man for months in order to prevent an offense 
which if committed, customarily would result in a lesser penalty;87 nor 
vould detention seem appropriate to prevent certain “status” offenses 
or “crimes without victims,” since the need to protect society is less 
clear, and the interest to be protected less substantial.88 Thus, vagrancy 
offenses should not be the type of “crime on bail” sought to be 
prevented. Similarly, certain gambling offenses and offenses related to 
private sexual behavior, for which the appropriateness of applying 
criminal sanctions is in itself questionable, should be exempted.

In sum, crime on bail, as it should be conceived in discussing 
preventive detention, would be limited to those serious offenses 
involving personal violence committed while a person is on pretrial 
release for a similar crime. With this understanding, it is appropriate 
to inquire as to what information is available concerning the extent of 
crime on bail as thus defined.

THE AMOUNT OF CRIME ON BAIL

In 1967, the President’s Crime Commission concluded that “the 
United States is today, in the era of the high speed computer, trying 
to keep track of crime and criminals with a system that was less than 
adequate in the days of the horse and buggy.”89 The absence of 
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accurate factual information becomes graphically evident when 
attempting to assess the amount of crime on bail. Initially, it would 
be desirable to know at least the number and types of crimes 
committed by persons on bail; since, however, there is no conclusive 
evidence of the amount or type of crime on bail,90 it is necessary to relv 
on arrest and indictment figures as an indication of the scope of the 
problem.

•° Under a recent grant from the Law Enforcement Assistance Administration, the National 
Bureau of Standards has been commissioned to undertake an extensive study of bail crime.

’’Hart Comm. Report, supra note 56, at 18 (emphasis added). The initial experience of bail 
projects suggests that with regard to the group of defendants who are not likely to flee, the amount 
of crime on bail is negligible. In St. Louis, the rearrest rate was two percent (4/170); in Des 
Moines, one percent (2/160). The Vera Project in New York City found that only 20 out of 
approximately 3,200 persons on pretrial releases were rearrested; the District of Columbia Bail 
Project reported a rearrest rate of 9.5%, but with only about two percent of the total number of 
persons released rearrested on “serious charges.” Note, Preventive Detention, supra note 20. at 
1496.

*2D.C. Crime Comm’n Report, supra note 20, at 514.
”Id. at 931.
"Hart Comm. Report 19.

Although last year the Hart Committee noted that “estimates of 
crime allegedly committed while on bail range from 6% to 70%,“91 
these figures at best reflect the statistical uncertainty of the amount of 
crime on bail. Giving support to the lower percentage, the D.C. Crime 
Commission found that only 7.5 percent of those felony defendants 
released on trial or appeal bonds between January 1, 1963, and October 
8, 1965, were rearrested and held for grand jury action on other felony 
charges allegedly committed while on bail.92 The percentage of the same 
group charged with crimes of violence while on bail was 4.5 percent.93 
The Hart Committee, limiting its figures to pretrial release, reported 
that of the more than 2,500 persons indicted in the District of 
Columbia in 1968, 153 (5.9 percent) were reindicted for offenses 
committed while on bail.94

Thus, while certainty is unattainable, present indications are that 
the total number of felony defendants indicted for other felonies 
allegedly committed on pretrial release is less than 10 percent of all 
accused felons on pretrial release. Furthermore, the number of 
defendants charged with and convicted of violent crimes on bail, 
whatever the nature of the original felony charge, is probably only 
about three to five percent. Although the amount of crime on bail that 
would continue to exist if less stringent recommendations were effected 
is a highly pertinent question, it is presently unanswerable.

Proponents of preventive detention have taken varying positions on 
the importance of present statistical evidence of the amount of crime 
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on bail. Both the District of Columbia Crime Commission95 and the 
Hart Committee96 attempted to evaluate the amount of crime on bail 
in order to support their recommendations for preventive detention, 
and the Senate Hearings in January 1969, discussed various statistics 
at length.97 In August 1969, an administration spokesman, responding 
to an editorial challenge to the need for preventive detention,98 relied 
on both a statistical study indicating that 70 percent of robbery 
defendants granted pretrial release were rearrested for other offenses 
allegedly committed while on bond99 and FBI Figures showing that 
crime in general is committed by recidivists.100 The accuracy and 
validity of the former study has been severely criticized as equating 
arrest with commission of the offense and failing to distinguish the 
types of bail offenses.101 The latter information does not appear relevant 
to crime on bail and seems to suggest that a basic argument in support 
of preventive detention should be that there is simply too much crime. 
Although there is no denying that the amount of crime in general is 
increasing, such an argument avoids the question of whether crime on 
bail warrants specific and unusual preventive measures.

“D.C. Crime Comm’n Report 514-20.
“Hart Comm. Report 18-28.

1969 Hearings, supra note 4, at 88-89, 128-32.
“Wall Street Journal, Aug. 29, 1969, at 8, col. 3; see Wall Street Journal, July 31, 1969, at 

10, col. I.
"Hart Comm. Report 20-21.

See generally I Bl, Uniform Crime Reports: Crime in the United States—1968.
’ In arriving al the 70% figure, the nature of the offenses involved was not taken into account, 

and arrests themselves were relied upon as proof that the offenses occurred. A partial 
reexamination of the data sheets from which this figure was compiled indicated that 27% of the 
robber) releasees surveyed were rearrested for violent crimes. Hart Comm. Report 35.

'“The suggestion has been made, which is undoubtedly correct, that “the precise extent of 
recidivism on pretrial release can never be fully documented." Mitchell, supra note 20, at 1241.

'“Mitchell,supra note 20, at 1241-42.
'“Bu/ see note 90 supra. According to Senator Ervin, preliminary indications are that there 

is less crime on bail than previously thought. Washington Post, Oct. 17, 1969, § C, at 4, col. 1.

The latest statement of the Administration’s position recognizes 
that statistics on bail crime are “fragmentary,” but relies on estimates 
of extensive amounts of unreported and unsolved crimes to explain the 
absence of reliable statistics.102 The conclusion reached is that “the 
problem is, by any standard, a serious one.”103 Thus, while initially 
conceding the relevance of an inquiry into the amount of crime on bail, 
advocates of preventive detention have now despaired of making a 
strong statistical case to support their claim of an epidemic of bail 
crime, and have placed their reliance on the alarming growth rate of 
crime in general.104



304 The Georgetown Law Journal [Vol. 58:287

IDENTIFYING THE BAIL OFFENDER

Once the policy decision has been made that preventive detention 
should be imposed but limited in application to certain serious offenses, 
the next area of inquiry is the possibility and probability of identifying 
in advance those persons who, if released on bail, would commit the 
crimes sought to be prevented. Unless society is willing to tolerate the 
imprisonment of large numbers of defendants on a random or 
statistical basis,105 it is necessary to identify those individuals for whom 
a judgment can be made that the probability of committing an offense 
while on bail is so strong that the opportunity to do so must be 
removed by incarceration. Moreover, in order to instill respect for the 
fairness and integrity of the criminal justice system, a high degree of 
accuracy in this prediction must be demanded. To further depersonalize 
a system already resembling an assembly line would exacerbate the 
dissatisfaction with the administration of law felt by many citizens.106 
Thus, any decision to enact a scheme of preventive detention must be 
founded upon a demonstrated ability to predict specific types of future 
criminal activity, particularly since the person potentially affected has 
not been convicted of the charge against him, and in the case of a 
“dangerous crime,* ’107 may be subject to detention based only upon a 
policeman’s decision to arrest and a hearing that leaves much to be 
desired.

'“Such an approach is not without constitutional pitfalls. See Skinner v. Oklahoma ex rel. 
Williamson. 316 U.S. 535, 543-45 (1942) (Stone, C.J., concurring).

,mTask Force Report: Courts, supra note 20, at 29 (1967); 1969 Hearings 352 (statement 
of Professor Foote); cf. Comment, The Administration of Justice, supra note 57, at 1627-30.

1,7S. 2600 § 7 (§ 3152(3)]; see notes 138-48 infra and accompanying text.
**ABA Minimum Standards, supra note 21, at 69.
'*Cf. 1969 Hearings 32 (statement of Chief Judge Greene, District of Columbia Court of 

General Sessions). Justice Jackson's warning about the danger of any principle that “lies about 
like a loaded weapon ready for the hand of any authority that can bring forward a plausible claim 
of an urgent need.” seems particularly apropos in light of the use by advocates of the principle 
of preventive detention of figures reflecting high crime rates. See Korematsu v. United States, 
323 U.S. 214. 246 (1945) (dissenting opinion).

There is also another reason why the committing magistrate’s 
ability to predict serious crime on bail should be evidenced before 
implementing a policy of preventive detention. Since preventive 
detention in operation is a “self-fulfilling prophecy,” once in effect it 
would be impossible to know whether an incarcerated defendant would 
in fact have committed a serious offense had he been granted pretrial 
release.108 It does not take an oracle to predict that the amount of crime 
on bail will decrease if fewer defendants are released, and such “proof’ 
of preventive detention's effectiveness in reducing crime could lead to 
proposals for its expanded use.109 * **
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Even if it can be demonstrated that potential bail offenders are 
identifiable, it is still necessary to determine the degree of accuracy that 
should be demanded.1,0 Resolution of this issue turns on a variety of 
value judgments, involving the balance between liberty of the individual 
and the need for public safety, the cost of detention, the burden upon 
courts of making detention decisions, and the effect of detention 
decisions upon subsequent trials and sentences.111 Nevertheless, the 
difficult question of the degree of accuracy required is reached only if 
there is some substantial ability to predict, and such an ability is not 
only undemonstrated, but instinct with perhaps unsolvable problems.112

'•Professor Dershowitz has suggested that a 75% accuracy rate would be an adequate basis 
•>r a preventive detention plan. 1969 Hearings 183-84.

"‘See. eg., U.S. Att’y General’s Comm, on Poverty and the Administration of 
Federal Criminal Justice, Report 72-77 (1963).

The problems inherent in a prediction of violent crime on bail were described recently: 
Predictions of human conduct are difficult to make, for man is a complex entity 

and the world he inhabits is full of unexpected occurrences. Predictions of rare human 
events are even more difficult. And predictions of rare events occurring within a short 
span of time are the most difficult of all. Acts of violence by persons released while 
awaiting trial are relatively rare events (though more frequent among certain categories 
of suspects), and the relevant time span is short. Accordingly, the kind of predictions 
under consideration begin with heavy odds against their accuracy. A predictor is likely 
to be able to spot a large number of persons who would actually commit acts of 
violence only if he is also willing to imprison a very much larger number of defendants 
who would not, in fact, engage in violence if released.

Dershowitz, Preventing "Preventive Detention", New York Review of Books, Mar. 13, 1969, 
at 24-25. reprinted in 1969 Hearings 816.

"*S 2600 § 2 [§ 3146A(b)(2)(B)J. The court is not required, however, to predict that the 
defendant will commit a specific crime if released. See text at notes 175-77 infra.

"•18 L’ S C § 3148 (Supp. IV, 1969); see White v. United States, 412 F.2d 145 (D.C. Cir. 
1968).

"‘The present authorization under the Bail Reform Act permits imposition of “any other 
condition deemed reasonably necessary to assure appearance as required.” 18 
I SC § 3146(a)(5) (Supp. IV, 1969). Although the Administration’s bill does authorize 
consideration of safety to the community in setting release conditions, it does not propose an 
amendment that would permit the court to fashion new conditions unrelated to appearance for 
Inal, in order to prevent danger. See S. 2600 § 1 (a) [§ 3146(a)].

Predicting that a person will commit crime on bail is further 
complicated by the requirement of finding that no conditions of release 
uill “reasonably assure the safety of any other person or the 
community."113 A similar test is applied currently under the Bail 
Reform Act for release in capital cases and cases pending appeal,114 but 
the Act's broad grant of authority to the court to set release 
conditions115 requires a highly speculative inquiry into the etiology of 
a particular crime before such a finding can validly be made. Thus, if 
financial motives appear to underlie a defendant’s criminal offenses, a 
release condition requiring him to obtain and maintain steady 
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employment may reduce the likelihood of crime on bail and danger to 
the community. Because of the subjective nature of the inquiry and the 
many intangible factors involved, it is difficult to determine what other 
circumstances the court should consider, such as, for example, the 
likelihood of a financial crisis in defendant’s family as might be caused 
by unexpected hospitalization expenses or the availability and efficacy 
of counseling services for a defendant whose offenses are in part the 
result of psychological problems. Even for the class of persons 
generally considered the most predictable recidivists—narcotics addicts 
who commit crimes to support their addiction—the encouraging results 
of methadone maintenance programs suggest a possible way to break 
the cycle of recidivous behavior.

Notwithstanding the difficulty and subjectivity of such inquiries, 
which must be made under present law in assessing the danger posed 
by defendants in capital cases and cases pending appeal, it is not 
contended that the likelihood of an accurate prediction is so faint that 
the prediction should not be permitted. Rather, it is suggested that such 
speculative predictions, while tolerable when restricted to 
postconviction release and perhaps to release of defendants charged 
with capital offenses, are not sufficiently accurate to justify 
incarceration without conviction under less extreme circumstances.

Moreover, even when investigations have been conducted to 
determine the ability to predict future violence, the results have been 
inconclusive. To date, such investigations generally have been in 
connection with sentencing and parole determinations,116 in which 
statistical tabulations, psychological testing, presentence reports, and 
psychiatric interviews are utilized.117 Despite ready access to such 
information, most of which would be unavailable at a detention hearing 
held at the outset of a prosecution, many authorities on parole and 
sentencing still disclaim any ability to make a prediction of future 
violence.m Similar disclaimers can be found in the testimony of

"•See. e.g., McGee, Objectivity in Predicting Criminal Behavior, 42 F.R.D. 192 (1968); 
Thomsen. Sentencing the Dangerous Offender, 45 E.R.D. 175 (1968); Wolfgang, Violence and 
Its Relation to Sentencing, 46 F.R.D. 533(1969).

117For an example of the diagnostic problems involved with even carefully planned tests to 
evaluate a potential for violence, see Sarbin & Wenk, Resolution of Binocular Rivalry as a Means 
of Identifying Violence-Prone Offenders, 60 .1. Crim. L.C. & P.S. 345 (1969).

I1H Professor Wolfgang has commented that “[t]he difficulties of predicting violent behavior, 
even among the small and limited set of persons to be released on parole, preclude efforts to 
obtain much accuracy or efficiency beyond the operation of chance.’ Wolfgang, supra note 116, 
at 550-51.

At the 1969 hearings, one witness commented that some future bail olienders are easily 
identified, stating that “(i]f Dillinger came before you, anybody with three grains of sense knows 
he is dangerous.” I960 Hearings 22. The example given was infelicitous, Dillinger s one-man
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persons who have studied the crime on bail problem.119

crime wave, which ended with his death in a gun battle with FBI agents, began within months of 
his release on parole from the Indiana State Prison, thus suggesting that his dangerousness was 
not particularly apparent to the parole board. See D. Whitehead. The FBI Story 103-06 (1956).

"’See. eg, 1969 Hearings 37 (Chief Judge Harold H. Greene), 60 (Bruce D. Beaudin, 
Director. DC. Bail Agency), 131 (Mrs. Patricia M. Wald), 226 (H. Subin, Associate Director, 
Vera Institute of Justice), 277 (Chief Judge Alfred P. Murrah).

'*Seeid. al 124,220.
1217 g, Hart Comm. Report 34; 1969 Hearings 220.
'“An informal survey of two judges' ability to predict is described in 1969 Hearings 69-71, 

182.
Hearings 175-76, (proposal of Professor Alan Dershowitz); 1965 Hearings, supra note 

4. at 206-0' (proposal of Mrs. Patricia M. Wald).
Xlthough consideration of probable recidivism is permitted in such proceedings, between 10 

and 20 of those persons released and presumably predicted to engage in future criminal activity 
did in fact commit additional offenses. Nationally, statistics show that 7.5% of those defendants 
removed from probation supervision during fiscal 1967 were removed for a “major offense 
violation” of their probation. The percentage of major violations while on parole for the same 
year was 20.3. Director of the Administrative Office of thf United States Courts,

Although one might expect advocates of preventive detention to 
proffer vigorous claims and statistics in support of the purported 
ability of judges to predict future criminal activity, such is not the case. 
Furthermore, those claims that are made amount to either unsupported 
hopes that such predictions can be made120 or arguments that because 
predictions are made in administering other aspects of criminal justice, 
there is no reason not to rely on them in imposing preventive detention, 
particularly since procedural protections are afforded.121 More 
important than the absence of claims, however, is the absence of any 
proof that a judge can identify those individuals who will commit crime 
on bail.1— In addition, no attempt to test this ability has been made, 
although such tests could be administered without serious difficulty. 
For example, although utilizing the likelihood of flight standard in 
determining whether to grant pretrial release, bail-setting magistrates 
could be asked to indicate on a form those defendants they would have 
detained in order to prevent bail offenses, the basis for their 
determination, and any additional information thought necessary or 
desirable to make such a decision. For those persons released, a follow
up study would determine the existence and disposition of bail offense 
charges.123 Given the ease with which the predictive ability of judges can 
be tested, it is unreasonable to abandon such a central issue of 
preventive detention proposals to speculation.

Appeal to the existence of other predictive decisions in the 
administration of criminal justice is similarly unpersuasive. Parole 
boards, sentencing judges, and courts setting appeal bonds deal with 
convicted defendants who no longer have a right to liberty,124 and 
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although judges predicting pretrial flight are not dealing with persons 
already convicted,125 pretrial incarceration to prevent flight is nearly to 
the point of being prohibited.126 Even when detention does result from 
a prediction of flight, its purpose and justification are to insure 
defendant’s presence at trial, a demonstrably important element in the 
administration of justice.127 Embarking upon a system of preventive 
detention would constitute a significant departure from traditional

Annual Report 154 (table 7) (1968). In fiscal 1966, the figures were 8.5% and 19.6^ 
respectively. Director of the Administrative Office of the United States Courts, Annual 
Report 160 (table 7) (1967).

'“Such defendants, of course, may have prior convictions, but they are not yet convicted of 
the charge for which release conditions are being set.

'“Both in pretrial capital cases, and on appeal, defendants are “presumptively to be released.” 
H R. Rep. No. 1541, 89th Cong., 2d Sess: 15 (1966).

ltlSee Fed. R. Crim. P. 43. On the trial court’s duty to determine that the absence of 
defendant is voluntary, see United States v. McPherson,___ F.2d____ (D.C. Cir. 1969).

,aSee Note, Preventive Detention, supra note 20.
'“D.C. Crime Comm’n Report, supra note 20, at 527-28.
'“ABA Minimum Standards, supra note 21, at 83.
'“Although not relevant to a discussion of the Administration’s preventive detention proposal,

•
concepts of criminal justice. To do so when the need is unclear would 
be precipitous; to do so without any showing that those persons for 
whom it is designed can be accurately identified would be tragic.

The Administration Bill

PREVIOUS LEGISLATIVE PROPOSALS

Even before passage of the Bail Reform Act, suggestions for a 
preventive detention system were being discussed.128 The D.C. Crime 
Commission recommended legislation authorizing 30-day detention for 
any felony defendant who evidenced “a high degree of probability" 
that if released, he would seriously injure another or be a “grave 
menace to the physical safety of the public.”129 Likewise, a committee 
of the American Bar Association, as part of a project to develop 
minimum standards for criminal justice, considered, but subsequently 
rejected, a tentative preventive detention proposal.130

Under the proposal considered by the ABA committee, imposition 
of preventive detention for a 30-day period would have been authorized 
with respect to a defendant charged with (1) a felony committed on 
bond; (2) a felony involving infliction of or threat to inflict serious 
bodily harm; (3) any felony if the defendant had been convicted within 
the preceding five years for a violent felony; and (4) any felony if a 
“high degree of probability” were found that if released, defendant 
would inflict or threaten to inflict serious bodily harm in order to 
intimidate witnesses.131 An evidentiary hearing also would have been 
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required, at which the burden would be on the prosecution to show the 
need for detention by “clear and convincing evidence.”132 Furthermore, 
to deal with the difficulties of predicting violence and to minimize 
potential abuse, the proposal required that in all cases the court 
additionally find a “high degree of probability that the defendant, if 
released, would inflict serious bodily harm on another.”133 Thus, a clear 
and definite standard was set forth, focusing the magistrate’s attention 
on the particular prediction he was asked to make, and the policy 
decision of which varieties of danger would justify use of detention was 
resolved in the proposed statute itself.

two other classes of defendants were also eligible for detention: those charged with capital 
offenses, and those charged with felonies in which there is a high degree of probability that if 
released, defendant would flee the United States. Id. at 85.

'«/</.
in/J. at 86.
'utd. at 83-84.
,US. 2600.91st Cong., 1st Sess. (1969); see note 19 supra.
'“S. 2600 § 2 [§§ 3146A(a)(l)-(3)]. 
•«S.26OO § 2 (§§ 3146 A(b)(l )-(2)].
'"Letter from Attorney General John N. Mitchell to the Vice President, in 115 Cong. Rec. 

S7909 (daily ed. July 11, 1969).

The ABA committee, however, in rejecting the concept of 
preventive detention, recognized both the lack of information 
concerning the extent of crime on bail and, notwithstanding the clear 
standard to be applied, the difficulties in predicting criminal behavior 
during the release period.134 These inherent problems recognized by the 
XBA can serve as guidelines for an evaluation of the bills introduced 

on behalf of the Administration to establish a preventive detention 
program.

SENATE BILL 2600

Classes of Defendants Eligible for Detention. Senate bill
2600,135 embodying the Administration’s preventive detention proposal, 
establishes three basic classes eligible for detention: those charged with 
a “dangerous crime,” those charged with a “crime of violence,” and 
those who attempt to intimidate witnesses or jurors.136 Once a person 
is found to be included in one of these classes and upon determinations 
that there is substantial probability he committed the offense and that 
no release conditions will assure the safety of other persons or the 
community, detention must be imposed.137

With regard to “dangerous crime,” the Justice Department claims 
that the class is “restrictively defined to cover offenses with high risk 
of additional public danger if the defendant is released.”138 
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Nevertheless, for defendants falling within this class, neither a prior 
conviction nor an arrest for other violent acts is required in order to 
impose pretrial detention.139 The “high risk” offenses included within 
this category are robbery and attempted robbery, in which force or 
threats are involved; burglary and attempted burglary of residences or 
business premises; arson and attempted arson of residences or business 
premises; rape, carnal knowledge’, and assault with intent to commit 
either; taking and attempting to take indecent liberties with minors; 
and felonies charging sale or distribution of narcotic, depressant, or 
stimulant drugs.140

•*S. 2600 § 7 [§ 3152(3)].
141115 Cong. Rec. S7910 (daily ed. July 11, 1969).

Compare D.C. Code Ann. § 22-401 (1967), with D.C. Code Ann. § 22-404 (1967).
I43D.C. Code Ann. § 22-1801(1967).
144D.C. Crime Comm’n Report 85.

Implicit in the Administration’s proposal to impose preventive 
detention upon those persons charged with a “dangerous crime” is the 
clear use of an arrest as a factual basis for predicting future violence. 
One might expect, therefore, a strong showing that persons charged 
with such offenses commit serious and violent crimes on bail. The 
claim made, however, is much more modest: “There is . . . some 
evidence that the recidivism rate among robbers and perhaps burglars 
is markedly higher than in other categories of crimes.”141 In addition 
to offering no evidence with regard to the other crimes categorized as 
“dangerous,” by making general reference to a higher recidivism rate 
such claim indicates nothing about the offense precipitating the 
subsequent arrest or indictment. While some meaningful limitation has 
been imposed upon the definition of “dangerous crimes" by 
eliminating the pickpocket version of robberies, some of the other 
“limitations” can be classified only as trivial. For example, arson is 
limited by exclusion of the burning of crops, fences, woods, and 
haystacks;142 burglary, which is “limited” to residences and 
commercial establishments, presumably excludes entry into stables, 
steamboats, canalboats, vessels or other watercraft, and railroad 
cars.143

Furthermore, those offenses included in the class of dangerous 
crimes do not in themselves constitute “proof” that the persons 
accused would present a high risk of violence if released on bail. 
Burglars make every effort to enter premises when they are unoccupied. 
Residential burglaries nearly always occur during the daytime, and 
burglaries of commercial establishments generally take place at 
night.144 A survey of 855 of the 904 housebreakings reported in the 
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District of Columbia during a one-month period in 1965 revealed that 
onlx 10 homes were occupied at the time of the offense.145 A similar 
survey disclosed that carnal knowledge—intercourse with victims under 
sixteen was nonforcible in more than half of the cases examined.146 
With regard to drug offenders, merely witnessing “street-corner addict
pushers," who constitute the vast number of narcotics offenders 
prosecuted in the District of Columbia, should suggest that more 
substantial support is needed than conclusory generalizations of their 
high risk of violence.147 It is insufficient to say “the tie between 
narcotics and crime is widely recognized” and “[t]hose persons 
involved in the sale of . . . drugs are often highly organized and can 
generally be considered dangerous criminals.”148

The second group eligible for detention, those charged with “crimes 
of violence," can be detained only if the alleged offense was committed 
while on bail, parole, or probation and the prior charge was also a 
crime of violence; if defendant has been convicted of a crime of violence 
within the preceding 10 years; or if defendant is a drug addict.149 
“Crime of violence” is broadly defined to include such offenses as 
robbery, burglary, arson, rape, carnal knowledge, homicide, assault 
with intent to commit any offense, and felonious attempts to commit 
the aforementioned.150 The explanation that accompanies the 
Administration’s bill describes the category of violent crimes as one 
“firmly tied to past conduct justifying a generalized inference of future 
dangerousness.”151 Neither support for the “generalized inference” nor 
a definition of the “future dangerousness,” however, are indicated.

Detention of the third group—those who threaten witnesses or 
jurors is justified as a codification of existing case law.152 Since it is 
a crime itself to threaten witnesses and may result in prosecution for 
obstruction of justice,153 detention of such offenders is arguably

l,40f the ten residents found at home, all were “assaulted in some manner.” Id at 86.
’*/</.  at 49.
u But see 115 Cong. Rec. S 7910 (daily ed. July 11, 1969).

cf. D.C. Crime Comm’n Report 568.
‘•S. 2600 § 2 [§§ 3146A(a)(2), 3146B].
'“S. 2600 § 7 [§ 3152(3)].
,M115 Cong. Rec. S. 7910 (daily ed. July II, 1969).

. citing Carbo v. United States, 82 S. Ct. 662 (Douglas, Circuit Justice, 1962); Mitchell, 
note 21, at 1235, citing Fernandez v. United States, 81 S. Ct. 642 (Harlan, Circuit Justice, 

v'M i Neither of the two cases cited in support of this proposition involved detention during the 
pretrial period. Moreover, until very recently, no federal court ever had applied the Carbo power 
to detain a defendant for witness intimidation prior to his trial. In December 1969, however, the 
l)( Circuit ruled that the courts' inherent power to authorize detention to prevent witness 
intimidation could be invoked during the pretrial period as well. United States v. Gilbert, No. 
23.711 (D.C. Cir., Dec. 17, 1969) (per curiam).

,UI8 U.S.C. § 1503 (1964).



312 The Georgetown Law Journal [Vol. 58:287

unnecessary. Nevertheless, the reason for the abandonment of the usual 
procedure of arrest and prosecution for this offense is not explained. 
Additionally, if authority is granted to terminate release for violation 
of release conditions, it would seem that the circle of witness 
intimidation could be easily broken by simply revoking bond on the 
original charge for which defendant was indicted. It should be noted 
that for this category of eligible defendants the criterion for detention 
is not a prediction that defendant will intimidate witnesses, but rather 
a finding, based upon clear and convincing evidence, that such acts 
have occurred. The extent to which defendants who threaten witnesses 
or jurors would be preventively detained is difficult to estimate; the 
necessity for such a classification, at any rate, is dubious.154

IMThe clear and convincing evidence of witness intimidation would be more than adequate to 
support at least an arrest warrant on an obstruction of justice charge.

ISiBui see Mitchell, supra note 21, at 1237, noting that an “informal study” by the 
Department of Justice indicated that approximately 10% of the defendants charged during a two 
week period in the District of Columbia would have been eligible for detention.

iMSee Director of the Administrative Office of the United States Courts. Annual 
Report 246 (table D3) (1968).

ls'See text accompanying notes 128-30 supra.
IMH. Sv BIN, supra note 58, at 35-36.

Scope of Coverage. It is difficult and perhaps impossible to
obtain an accurate estimate of the number of defendants who would 
be subject to preventive detention under a proposal such as in the 
administration bill, but in any event the number would be substantial, 
almost certainly more than half of those defendants prosecuted in the 
D.C. federal district court.155 Pertinent statistical data suggests this 
conclusion. In fiscal 1968, 1,737 criminal cases were commenced in the 
United States District Court for the District of Columbia, of which 
1,053 cases are broken down into the following categories: robbery 
(363), burglary (351), sex offenses (95), and narcotics offenses (244).154 
Admittedly, these four classifications do not precisely parallel the 
offenses included in the Administration’s definition of “dangerous 
crime."157 Some of the 363 robbery cases were the pickpocket type, an 
offense not considered a "dangerous crime” under the 
Administration's proposed bill; similarly, some of the 95 sex offenses 
were for sodomy and thus not “dangerous crimes” according to the 
Administration's definition. Nevertheless, the total number of sodomy 
offenses was probably minimal, and most of the nondangerous 
robberies were probably reduced to misdemeanors and tried in the 
court of general sessions.158 The great majority of the other charges, 
however, would be included in the classification of “dangerous crimes" 
and without any additional finding, result in eligibility for detention. * ISi



1969] Preventive Detention 313

A substantial number of defendants also would fall within the 
category of those charged with a “crime of violence” who, within the 
preceding 10 years, have been convicted of an earlier crime of violence. 
Based upon a study prepared by the Stanford Research Institute, the 
President's Commission on Crime in the District of Columbia 
disclosed that 39 percent of all defendants convicted in federal district 
court had prior felony convictions for the same charge and that 30 
percent previously had been convicted of crimes of violence.159

‘“DC. Crime Comm’n Report 138.
'“Fed R. Crim. P. 5.
1,1 H Subin. supra note 58, at 42-44.
'«S. 2600 § 2 [§ 3l46A(d)(2)(B)J.
'•’! 15 Cong. Rec. S7907 (daily ed. July 11, 1969) (remarks of Senator Hruska); 1969 

Hearings 289; Hart Comm. Report 16; cf United States v. Leathers, 412 F.2d 169, 170 (D.C. 
Cir. 1969).

,MS. 2600 § 2 [§ 3146 A(c)(5)].

One other factor suggests that the reach of the proposed statute 
would be broad. Bail determinations are made at an early stage in the 
criminal process, generally at the time of the initial appearance before 
a magistrate,160 but when charge reductions occur, as is frequently the 
case, it is at a later stage of the proceedings.161 Under the 
administration bill, the subsequent reduction of a charge to an offense 
for which detention is not authorized does not necessarily result in 
release of a detained individual; rather it only demands that he be 
treated in accordance with the amended release procedures of section 
3146 of the Bail Reform Act.162 Since it is generally conceded that 
many judges have been ignoring the commands of section 3146 and 
detaining defendants by imposing high money bonds on ostensible risk- 
of-flight grounds,163 it is not unreasonable to assume that a judge who 
has ordered a man detained pursuant to the proposed preventive 
detention bill will attempt to continue the incarceration on the pretext 
of risk of flight.
Safeguards and Required Findings. If the problem of crime on
bail is centered in a pathological few, it is difficult to justify such a 
broad grant of detention. Moreover, the proposed bill’s procedures and 
standards for making the detention decision afford little protection 
against abuse of this power. The bill specifically provides that ordinary 
standards governing the admissibility of evidence do not apply,164 and 
while the defendant is given the right to cross-examine witnesses at the 
detention hearing, this right is of little value if no such witnesses are 
presented and the “evidence" consists only of the U.S. Attorney’s 
allegations. Moreover, although the bill requires “clear and convincing 
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evidence,”165 this provision seems to have been added primarily for the 
sake of appearances, since it applies only to the finding that the 
defendant comes within the class eligible for detention.166 Regarding the 
“dangerous crime” category, clear and convincing evidence can be 
found simply by reading the information or felony complaint, which 
would be difficult, if not impossible, to dispute. There would also be 
little problem in determining whether a defendant has been convicted 
of a crime of violence within the previous 10 years. With respect to the 
crucial finding, however, that “no condition or combination of 
conditions of release . . . will reasonably assure the safety of any other 
person or the community,”167 traditional evidentiary rules are 
suspended. This determination requires a prediction of neither specific 
future violence, as did the statute considered by the ABA,168 nor a 
specific future act.

■65S. 2600 § 2 [§ 3146 A (b)(2 )(a)].
™Id.
I87S. 2600 § 2 [§ 3l46A(b)(2)(B)J.
1SSABA Minimum Standards, supra note 21, app. C, at 86-87.
,69S. 2600 § 2 [§ 3146A(b)(2)(C)].
'’’See notes 64-67 supra and accompanying text.
,7'S. 2600 § 2 [§ 3 l46A(b)(2)(C)J.
172S. 2600 § 2 [§ 3 l46A(c)(4)-(5)].
,73S. 2600 § 2 [§ 3146A(c)(3)].

To justify detaining a defendant charged with a dangerous crime or 
crime of violence, a substantial probability that the defendant 
committed the offense for which he is under arrest must also be 
found.169 Although such a finding is generally relevant to a prediction 
of future violent offenses, its purpose seems to be to obviate complaints 
that innocent persons might be subjected to detention.170 If this is its 
true purpose, a serious question arises whether due process as a 
prerequisite to the deprivation of liberty would be violated. In addition, 
the finding of probable guilt need not even be based upon information 
disclosed to defendant or his counsel, but only upon “information 
presented to the judicial officer.”171

To further protect against abuses in imposing preventive detention, 
the defendant is entitled to a “hearing,” which affords him the right 
to present information and to cross-examine witnesses if the 
Government chooses to present any.172 Nevertheless, defendant's 
probable guilt may be determined by a judge on the basis of secret 
information. Furthermore, although defendant has a right to appointed 
counsel, this right may be forfeited, since the hearing is held 
immediately unless defendant has the presence of mind to request a 
continuance until counsel is provided.173 Thus, serving to induce waiver 
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of the right to an attorney, a premium is placed upon the exercise of 
such right immediate detention without a hearing.174

One additional finding must be made before detention can be 
imposed; a redetermination that “no condition or combination of 
conditions will reasonably assure the safety of any other person or the 
community**  must be made.175 As described by the explanation 
accompanying the bill, “[i]n essence this finding is the judicial officer’s 
belief that, if released, the person will pose a danger to the 
community.** 176 Since the danger posed is defined in terms of neither 
the injury to be feared nor the likelihood of its occurrence and since it 
is difficult to assign any meaning to the phrase “or the community” 
except to include protection from offenses not involving personal 
violence, the logical conclusion seems to be that the dangers, for 
example, of one act of shoplifting and of daily homicides are of equal 
dignity for purposes of imposing preventive detention. Moreover, 
attention is not directed to defendant’s future acts, which might cause 
qualms about the ability to prognosticate, but to the adequacy of 
conditions that have already been judged inadequate to protect against 
bail offenses.177

Conclusion

The ABA's committee on minimum standards recognized that “the 
American court system has never really explored alternatives short of 
outright detention in an effort to curb crime while on release.”178 As a 
result of the lengthy study by the Hart Committee on the 
administration of the Bail Reform Act in the District of Columbia, 
specific recommendations were proposed to minimize the risk of bail

mid.
,nS. 2600 § 2[§§ 3l46A(a). (b)(2)(B)].
■"115 Cong Rec. S79II (daily ed. July 11, 1969).

Senator l ydings has introduced two bills which although avoiding some of the pitfalls into 
which S 2600 has fallen, contain most of its significant defects. The prediction inherent in the 
hills is the commission of specific crimes, basically those involving bodily harm, robbery, 
burglary, or witness intimidation, but the required finding is that the probability of those crimes 
would create such a danger that no condition of release would “provide the necessary protection.” 
S 546, 91st Cong., 1st Sess. § 2(c) (1969). Both bills, as well the Senator’s statements in their 
support, fail to deal adequately with the need for preventive detention and with the ability of 
courts to identify likely offenders, f urthermore, although both bills require an “evidentiary” 
hearing and findings based upon “clear and convincing” evidence, apparently the rules of evidence 
would not apply. See 1969 Hearings 80, 87, 89-90. Senate bill 3034, which would apply only to 
the District of Columbia, was the subject of hearings before the Senate Committee on the District 
of Columbia in November 1969. See note 18 supra.

inABA Minimum Standards 70.
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offenses.179 A year later, however, the Committee conceded that there 
had been little implementation of its suggestions.180

I7* Judicial Council Comm to Study the Operation of the Bail Reform Act in the 
District of Columbia. Report 25-30 (1968).

im,Hart Comm. Report, supra note 56, at 14-15, 26-31.
1,1 £.g., 1969 Hearings 10 (Judge Hart), 41 (Chief Judge Greene), 337 (Chief Judge Curran), 

278-79 (Chief Judge Murrah), 353 (Professor Foote).
lKSee Hart Comm. Report 23.

Both advocates and opponents of preventive detention agree that 
speedy trials would greatly reduce the amount of crime on bail,181 but 
while the problem of court delay is substantial, indications are that 
improvement to the point of perfection is not required in order to 
reduce the amount of crime on bail. If, in fact, potential bail offenders 
could be identified in advance, those persons, which would be a limited 
number, could be selected for expedited trial. A study prepared under 
the auspices of the Hart Committee found that in almost 50 percent 
of the cases in which a defendant had been indicted for a felony 
allegedly committed while on bail for a previous felony offense, the 
second crime occurred more than 90 days after return of the first 
indictment.182 Thus, if trials for those defendants posing a high risk of 
crime on bail could be held within three months of the first indictment, 
a considerable amount of crime on bail could be prevented, without the 
necessity of imposing a broadly encompassing scheme of preventive 
detention.

In spite of the clear paths available to reduce crime on bail, 
however, the Administration has chosen the Draconian approach of 
large-scale punitive detention before conviction. It has done so without 
any clear showing of need, without guidelines for identifying bail 
offenders, and without adequate procedures for protecting against 
abuse. In addition, through the concept of preventive detention it 
rejects the criminal trial as the fact-finding prerequisite for the 
imposition of punishment, as well as the more basic principle that 
imprisonment is not imposed for violations before they occur. Even if 
a statute in the terms of Senate bill 2600 can survive constitutional 
scrutiny, it seems highly undesirable as a crime prevention measure.
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The rules of court are the most important tools of the courtroom lawyer. ... It is 
essential that our rules of court be up-to-date and all amendments should be studied 
and recommended by committees with as broad an outlook and base as possible. . . . 
Experience has shown that ... it is essential that the operation and effect of the 
Federal rules of practice and procedure should be the subject of continuous study.

Announcement of Chief Justice Earl Warren, Apr. 4, I960, in Federal Rules of Civil 
Procedure with Amendments Effective July 1, 1968, at vii (West 1968).

The burdens in this regard have fallen upon the commissioners of the court, who sitting in 
committee have availed themselves of the recommendations and consultations of representatives 
of various segments of the bar. The filth revision is in large part the work of Commissioner W. 
Ney I vans, who contributedLhis vast experience and exceptional legal talents.

The Court of Claims promulgated the fifth revision of its rules of 
procedure on September 1, 1969. Although much in the present edition is 
a carryover of earlier revisions, there are several significant changes that 
may present difficulty to practitioners before the court. In his article, Mr. 
Lvdon discusses and analyzes the rules, points out the changes that have 
been made, and warns of possible pitfalls for the unwary attorney. Mr. 
Lydon's article, therefore, serves as a guide to the practitioner for 
effectively understanding and utilizing the new rules.

On September 1, 1969, the United States Court of Claims 
promulgated a comprehensive revision of its rules of procedure, the 
fifth edition since May 15, 1951. Rules of any court should provide 
procedures that serve the ends of justice and at the same time, entail a 
minimum drain on the money, time, and energy of both litigants and 
the court.1 The five revisions of the Court of Claims' rules are evidence 
of that court's continuing effort to perfect its rules of procedure and of 
its alertness and responsiveness to new ideas and developments in the 
law? Success in this endeavor is vital in order for justice to be properly 
dispensed without abrasion or delay; a review of the latest revision will 
help to determine whether this primary objective can now be better 
achieved.

Background

On July 10, 1947, Chief Judge Marvin Jones (now Senior Judge) 
of the Court of Claims assigned certain commissioners of the court the

317
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task of preparing a revision of the existing rules.3 This assignment 
represented the most comprehensive effort of its kind in the 100-year 
history of the court. The revision was adopted on May 1, 1951, and 
became effective May 15, 1951.4 Subsequently, other changes to the 
rules were effected by the revisions of October 15, 1953,5 December 2, 
1957,6 and April 1, 1964.7 Most of the amendments and changes 
reflected in the revisions of 1953 and 1957 were designed to strengthen 
the discovery rules;8 the revision of 1964, in large part, was concerned 
with pretrial procedures9 and the authority of the court's 
commissioners.10

3The Court of Claims has always had its own rules of procedure, which have been promulgated 
pursuant to the court’s statutory authority. See 28 U.S.C. § 2071 (1964), formerly Act of Mar. 
3, 1887, ch. 359, § 4, 24 Stat. 506. A court, of course, has no power to enforce a rule that 
changes the effect of a federal statute. Snyder v. Harris, 394 U.S. 332, 337-38 (1969); Harmon 
v. United States, 124 Ct. Cl. 751, 754-55 (1953); cf. Union Nat’l Bank v. Lamb, 337 U.S. 38. 
40-41 (1949) (Fed. R. Civ. P. 6(a) not contrary to federal statute). A court, however, should 
engage in judicial rule-making in order to keep attuned to modern procedures and techniques 
See Hall, Judicial Rule-Making Is Alive But Ailing, 55 A.B.A.J. 637 (1969).

4118 Ct. CL xxiii (1951). The task of revision was given impetus by the codification and 
enactment into law of title 28 of the United States Code. Act of June 25, 1948, ch. 646, 62 Stat. 
869; see 93 Cong. Rec. 4115 (1947). Among other things, this act conferred rule-making power 
on the courts by consolidating previously scattered rule-making provisions applicable to specified 
courts. Sec 28 U.S.C. § 2071 (1964).

5126 Ct. Cl. xxviii (1953).
6140 Ct. Cl. xviii (1957); see Stern & Brenner, The 1957 Revision Of the Rules of the United 

States Court ofClaims, 21 F.R.D. 259 (1958).
7165 Ct. Cl. 1 (1964).
* Prior to 1954, there was some uncertainty as to the validity of the court’s discovery rules in 

respect to government documents. See Kamen Soap Prods. Co. v. United States, 124 Ct. Cl. 519, 
I 10 F. Supp. 430 (1953). Congress acted to remove all doubt in this regard by expressly 
authorizing the court to adopt rules relative to discovery. 28 U.S.C. § 2507 (1964); see Benson 
v. United States, 133 Ct. Cl. 11, 130 F. Supp. 347 (1955).

“The pretrial rules were rewritten and expanded in order to expedite the litigation process by 
encouraging mutual agreement whenever possible and by eliminating surprise as a litigation 
weapon. Furthermore, by making available an additional device request for 
admissions whereby a party could obtain evidence, the rules were designed to eliminate 
unnecessary proof and thus avoid considerable expense. See Evans, Current Procedures in the 
Court of Claims, 55 Geo. L.J. 422, 435-38 (1966). The “admissions” rule made its formal debut 
in the 1964 revision, although its spirit and rationale permeated the pretrial rules of the former 
revisions. Moreover, the “deposition” rule was rewritten in 1964 in order to make it a more 
effective discovery tool. See Lane, Certain Rules of the United Slates Court of Claims in Patent 
Suits, 25 Fed. B.J. 119 (1965).

l0The trial commissioners function in a manner comparable to federal district court judges 
Among other things, the commissioners conduct preliminary proceedings in order to simplify the 
issues, holding pretrial conferences if necessary, f urthermore, they preside over hearings, make 
findings of fact, and on occasion recommend conclusions of law, although the latter are reviewable 
by the Court of Claims. See Evans, The United States Court of Claims, 17 Fed. B.J. 85, 90-95 
(1957); Madden. Aspects of Litigation in the Court of Claims. 25 D.C.B.J. 397, 407-08 (I9>8) 
For a discussion of the origin and purpose of the commissioners’ authority, accomplished by the 
1964 revision, see Evans, supra note 9, at 422-24. See also Lane, supra note 9.

The underlying reasons for the most recent revision of the rules are 
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tuo-fold. First, Congress, by the Act of May 11. 1966” authorized the 
Court of Claims to expand from five to seven judges and allowed it to 
sit in divisions of three or fewer judges as ordered by the court.12 
Although such a procedure has long been authorized for the Courts of 
Appeals.13 this provision was an innovation in Court of Claims 
practice. At the present time, the court has yet to sit in division, but 
in view of the latest revision of the rules, which implement the Act of 
May 11, 1966, one might expect the court to do so in the future.14 The 
second reason for the fifth revision is derived from several Supreme 
Court decisions involving the Court of Claims' function in government 
contracts litigation,15 which in essence required the formulation and 
adoption of rules to govern review by the Court of Claims of 
administrative decisions under the Wunderlich Act.16 An additional 
factor, which undoubtedly served as a catalyst to those responsible for 
initiating revision in the Court of Claims’ rules, was the initiation of 
efforts to effect changes in the Federal Rules of Civil Procedure17 and * 1 * * 4 * * * * * 

"28 U.S.C. § 171 (Supp. IV, 1969), amending 28 U.S.C. § 171 (1964); see Jacoby, Recent 
Legislation Affecting the Court of Claims, 55 Geo. L. J. 397, 398-402 (1966).

”28 U.S.C. § 175 (Supp. IV, 1969). The Supreme Court has stated: “It is essential, of 
course, that a circuit court, and the litigants who appear before it, understand the 
practice whatever it may be—whereby the court convenes itself en banc . . . .” Western Pac. 
R R Corp. v. Western Pac. R.R., 345 U.S. 247, 260-61 (1953). In like manner, it should be 
incumbent upon the Court of Claims to heed this admonition and advise litigants of what the 
practice will be should it decide to sit as panels.

"28 U.S.C. § 46 (1964).
'‘One problem inherent in the division system is the possibility that two judges can set 

precedent for the remaining judges. See Textile Mills Sec. Corp. v. Commissioner, 314 U.S. 326 
*•941). Furthermore, in the absence of a rule, a litigant cannot compel the court to sit en banc 
after a division has made a ruling, since sitting en banc is a power of the court and not a right 
of the litigant. Western Pac. R.R. Corp. v. Western Pac. R.R., 345 U.S. 247, 260-61 (1953). Use 
o* the division system by the Court of Claims would seem justified only when there is an over
crowded docket or when some unique and compelling circumstance so dictates.

"Sev United States v. Anthony Grace & Sons, 384 U.S. 424 (1966); United States v. Utah 
Constr. a Mining Co., 384 U.S. 394 (1966); United States v. Carlo Bianchi & Co., 373 U.S. 
7<N (1963).

“41 U.S.C. §§ 321-22 (1964). Such rules were issued on May 23, 1967, and went into effect 
on June I. 1967. See 178 Ct. Cl. xvii-xxiii (1967). With some changes, these rules were 
inc°rporated into the fifth revision. See 183 Ct. Cl. xix (1968). Thus far, they have proved effective 
in handling Wunderlich Act cases; moreover, their effectiveness should improve as both the bench 
and bar assimilate the expertise which will be derived from continuous utilization and application.

1 Ihese particular amendments to the Federal Rules of Civil Procedure became effective July
• See Kaplan, Continuing Work of the Civil Committee: 1966 Amendments of the Federal

Stiles of Civil Procedure (pts. 1-2), 81 Harv. L. Rev. 536, 591 (1967-68). In addition, proposed 
amendments to the Federal Rules of Civil Procedure have been submitted for consideration.
4 "Mmittee on Rules of Practice and Procedure of the Judicial Conference of the
^n,Ted States, A Preliminary Draft of Proposed Amendments to Rules of Civil
PROCEDURE FOR THE UNITED STATES DISTRICT COURTS RELATING TO DEPOSITION AND

D’SCovery (1967) [hereinafter cited as Preliminary Draft]. This draft was given careful
considcratjon by the committee responsible for the fifth revision to the rules of the Court of
( lui rtic
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to promulgate the new Federal Rules of Appellate Procedure.18
The revised rules of the court are predicated in large part on the 

Federal Rules of Civil Procedure;19 unlike courts subject to the civil 
rules, however, the Court of Claims' rulemaking authority is subject 
to no restrictions.20 Being sensitive to the evils of undue litigation delay 
and imbued with a desire to perfect its practice and procedure, the 
court has taken advantage of its extensive powers to frequently revise 
its rules. Indeed, several commentators have stated that the revised 
rules are among the Finest nonjury trial rules in the judicial system.21

Format and Organization of the Fifth Revision

The fifth revision contains the usual table of contents, a cross
reference table citing Federal Rules of Civil Procedure considered 
comparable to the Court of Claims’ rules, and 19 chapters 
encompassing 112 rules. Four appendices follow, providing forms and 
instructions for reporters (Appendix A), indicating location of the 
various Court of Claims courtrooms throughout the country (Appendix 
B),22 and prescribing procedure in common carrier (Appendix C) and 
congressional reference cases (Appendix D).23 The revision closes with 
an index.24

,sThe Federal Rules of Appellate Procedure became effective July I, 1968. 389 U.S. 1063 
(1967); see Ward, The Federal Rules of Appellate Procedure, 54 A.B.A.J. 661 (1968); Svmpos/um 
on Federal Rules of Appellate Procedure, 28 Fed. B.J. 97 (1968). See generally Cohn, The 
Proposed Federal Rules of Appellate Procedure, 54 Geo. L.J. 431 (1966). Many of the provisions 
in the appellate rules, such as review of agency decisions and handling of administrative records, 
might properl} be considered in future changes and/or revisions to the Court of Claims rules. 
See Fed. R App. P. 15.

,9Love v. United States. 122 Ct. Cl. 144, 149, 104 F. Supp. 102, 105 (1952); see Evans, supra 
note 9, at 424-26.

’"See note 3 supra. In contrast, considerable time and protocol are necessary in order to effect 
changes in the Federal Rules. See Kaplan, supra note 17, at 357-58.

-’’Gamer, Some \otes on Court of Claims Practice, Gov't Contracts Rev., Apr. 1958, at 
5; Kipps, .4 Unique \ational Court: The United Slates Court of Claims, 53 A.B.A.J. 1025 
(1967).

"Courtrooms are located in Chicago, Los Angeles, New York, and San Francisco. Moreover, 
since the jurisdiction of the court is nationwide, “it is to all intents and purposes sitting in the 
State where the cause of action arose or where the claims accrue.” Great Am. Ins. Co. v. United 
States, 184 Ct. Cl. 520, 527, 397 F.2d 289, 293 (1968). In addition, if convenient, hearings are 
held in the locality where the witnesses reside. 28 U.S.C. § 2503 (1964).

’’The Congressional Reference Procedure is the result of congressional action taken in response 
to the Supreme Court's decision in Glidden Co. v. Zdanok, 370 U.S. 530 (1962). See 28 
U.S.C. §§ 792(a), 1492, 2509 (Supp. IV, 1969), amending 28 U.S.C. § 792(a), 1492, 2509 
(1964). See generally Bennett, Private Claims Acts and Congressional References, Ah Jag L 
Rev., Nov.-Dec. 1967, at 9, reprinted in House Comm, on the Judiciary, 90th Cong.. 2d 
Sess., Private Claims Acts and Congressional References (Comm. Print 1968). It is 
important to bear in mind that the court is not concerned or involved in congressional reference 
cases; they are solely the responsibility of the commissioners. See notes 158-59 infra and 
accompanying text.

’’The index can be very helpful to an attorney not familiar with the rules. For example, under
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The present revision contains several innovations, the most obvious 
of which is the new loose-leaf format; less evident is the rearrangement 
in the sequence of chapters and rules. Both new features are designed 
to facilitate the incorporation of future rule additions and 
modifications without the necessity of further full-scale revision.25 In 
addition, the loose-leaf format provides an easy method for 
practitioners to compile their own annotations to the rules as research 
and subsequent decisions reveal pertinent material.26

In rearranging the sequence of chapters, an effort was made to 
achieve a progression that follows the chronology of a case as it is 
actually tried. 1 or example, rules relating to pleadings and motions are 
found in separate chapters, and except for summary judgment, most 
motion matters are consolidated into a single chapter. In contrast are 
previous revisions in which these matters were scattered throughout the 
rules.

The functions and authority of trial commissioners are discussed in 
chapter 1 in order to benefit the many private practitioners who come 
before the court for the first time and are not familiar with the 
commissioner system.27 In addition, the asterisk device utilized in the 
prior revision to denote a rule that applied to the court and the 
commissioners was eliminated. Some commissioners and many lawyers 
viewed this technique with disfavor, and it was decided that such a 
device tended to confuse and confound rather than enlighten and 
clarify. In the present revision, there are 33 rules giving rise to the

heading “time." a table indicates the rule and attendant time limits for actions and responses 
g vermng ever) facet of practice and procedure in the court. Similarly, under the heading 
duplication." a schedule can be found summarizing the number of copies required for all 

materials filed, as well as the acceptable method of duplication.
I nder the loose-leaf format, it is now possible to amend any rule by means of a reprint of 

the page or pages involved; this procedure should eliminate the cumbersome sticker device 
previous!) used furthermore, the skip-stop system of rule-numbering—spacing out the numbers 

allow insertion of new rules without disruption provides for flexibility. This numbering system 
iccounts for the fact that the fifth revision runs from numbers I to 224, although it encompasses 
onl) 112 actual rules.

* Shepard’s Federal Reporter Citations contains citations to Court of Claims rules and thus 
provides a valuable research tool. In addition, since the rules are published as an appendix to 
title 28 ot the L niled Slates Code, the United Slates Code Annotated will provide an additional 
research vehicle \o service presently available, however, lists all authoritative interpretations of 
the ( ourt of Claims rules, but since they are derived in some measure from the Federal Rules of 
Civil Procedure, both Moore's Federal Practice and articles in the Federal Rules Decisions can 
be relied upon for research assistance. See also Snoqualmie Tribe v. United States, 178 Ct. Cl. 
570. 586-88, 372 f 2d 951. 960-61 (1967) (rule derived from Federal Rules of Civil Procedure); 
Moore McCormack I ines, Inc. v. United States, 175 Ct. Cl. 496. 501-03 (1966) (same); Evans, 
¡upra note 9, at 435-36.

nThe commissioner system of the Court of Claims is unique in the federal judicial system. 
See note \Q supra.
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court/commissioner dichotomy, and in place of the asterisk system, 
rule 12(c) of the revision lists 20 rules in which the term “court" 
includes commissioners; the remaining 13 rules contain the language 
“court or the commissioner.” It is thus hoped that the revision has 
clarified the hazy division of functions between the separate entities.

Because of the new numbering system utilized in the fifth revision, 
the cross-reference table found at the beginning of the rules should 
prove an invaluable device to practitioners. The table relates each rule 
in the fifth revision to its predecessor rule in the 1964 revision, and 
perhaps more importantly, it cites each rule’s derivation, or the lack 
thereof, from the Federal Rules of Civil Procedure. Both the past and 
present influence of the Federal Rules of Civil Procedure on the rules 
of the Court of Claims are apparent. To a large extent, the language 
of the Federal Rules of Civil Procedure has been adopted or adapted 
in the formulation of the court’s rules, taking into consideration the 
peculiar needs of the Court of Claims as a specialized court.2' 
Nevertheless, the arrangement and phraseology of the new rules differ 
only slightly from the prior revision. For example, rules 12, 13, and 
14 of the present revision are derived from rules 4, 52, and 53 of the 
1964 revision, with a rearrangement of paragraphs in present rules 12 
and 13. Rules relating to the commissioners are redistributed in an 
effort to consolidate all the relevant subject matter into one chapter; 
prior rules relating to trials are recast in two chapters—incidents of 
trial (chapter X) and trials (chapter XI). It appears that the present 
arrangement, which results in an actual addition of eight rules, was 
made in the interest of clarity. In essence, very few changes were made 
in the substantive provisions of the 1964 revision; those substantive 
modifications that do appear for the most part reflect implementation 
of court orders issued subsequent to promulgation of the 1964 
revision.* 29 The format and organization of the fifth revision, however, 
is another step by the court toward perfection of its rules and 
procedures. The present revision is striking evidence that the court is 
alert to new ideas and willing to inject them into its rules by additions 
and modifications.30

2\S>e Evans, supra note 9, at 424-26. The present revision reflects adaptation of certain 
amendments of the Federal Rules of Civil Procedure that went into effect subsequent to 1964. 
E.g., Ct. Cl. R. 101(f) (summary judgment and affidavits), 124 (proof of official record), 131(b) 
(separate trials), 125 (determination of foreign law); see 39 F.R.D. 73-142, 213-37 (1966) (then- 
proposed amendments to Fed. R. Civ. P). Rule 125 is completely new and is based entirely upon 
Fed. R. Civ. P. 44.1.

29 Eg., Ct. Cl. R. 7 (court may sit en banc), 57 (court secretary or clerk authorized to act on 
certain motions), 134(h) (content of commissioner’s report).

30 It has been said that modification implies growth and constitutes the life of the law.
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Examination of the 1969 Revision

Since much of the present revision is merely a carryover of earlier 
rules, albeit in a different order, no useful purpose would be served by 
an extensive analysis of each rule. A general summary of the revised 
rules, therefore, will be presented, with comments only on those special 
areas in which significant changes have been made in the rules.and with 
which practitioners might experience difficulty.31 Moreover, since 
restructuring a chapter to include rules embodied in other chapters of 
the prior revision is not a change warranting mention each time it 
occurs, such changes will not be discussed unless there is a substantive 
alteration.

Washington v. W.C. Dawson & Co., 264 U.S. 219, 236 (1924) (Brandeis, J., dissenting). In the 
evolution of its rules, the Court of Claims has demonstrated exceptional growth potential.

11 For example, the scope of third-party practice in the Court of Claims is limited because of 
unsdictional infirmities inherent in the nature of the court. See Christy Corp. v. United States, 
81 Cl. Cl. 768, 387 F.2d 395 (1967); cf Great Am. Ins. Co. v. United States, 184 Ct. Cl. 520, 

397 F.2d 289 (1968).
“To illustrate, rule 21(a), dealing with commencement of suit in the Court of Claims, states 

n clear language that “[a] suit >n this court shall be commenced by filing a petition with the 
clerk of the court and by paying to him the fee required by rule 221.” Nevertheless, questions 
can and do arise not only as to when a petition is considered ‘Tiled” with the court, but also as 
to what in fact constitutes a petition. See, e.g., Charlson Realty Co. v. United States, 181 Ct. 
Cl 262, 384 F.2d 434 (1968); Hodges v. United States, 125 Ct. Cl. 405, 408, 111 F. Supp. 268, 
2'0 (1953). Paragarph (b) of rule 21 attempts to overcome these problems by defining when a 
petition is considered filed with the court. See notes 38-39 infra and accompanying text. See also 
Maths V. United States, 183 Ct. Cl. 145, 391 1.2d 938, rev d on rehearing, 183 Ct. Cl. 150, 394 
1 2d > 19 (1968). In addition, a question arises as to whether a petition filed with the clerk of the 
court at his home and at night is one filed within the purview of rule 21. Cf. Greeson v. Sherman, 
265 I Supp. 340, 342-43 (W.D. Va. 1967). Finally, while rule 37(b) states that a party “shall

forth affirmatively” the statute of limitations defense, it .is well established that this defense 
is jurisdictional and is applicable in Court of Claims litigation whether pleaded or not. Insurance 
’ O of North America v. United States, 128 Ct. Cl. 757, 761. 121 F. Supp. 649, 651 (1954); see 
Soriano v. United States, 352 U.S. 270 (1957); Japanese War Notes Claimants Ass’n v. United 
Stales, 178 Ct Cl. 630, 373 I .2d 356 (1967). In contrast, laches, which is another affirmative 
defense under rule 37(b), must be pleaded to have vitality. Crocker v. United States, 130 Ct. Cl.

575. 127 F. Supp. 568, 573 (1955). Problems in the area of timeliness are compounded by 
the growing use of private postage meters, which can create any desired postmark date. See Irving 
Fishman. 51 T.C. 869 (1969).

“Justice Holmes’ oft-quoted remark is appropriate in this regard: “A word is not a crystal, 
transparent and unchanged, it is the skin of a living thought and may vary greatly in color and 
content according to the circumstances and the time in which it is used.” Towne v. Eisner, 245 
> S 418. 425 (1918); see American Guar. Corp. v. United States, 185 Ct. Cl. 502, 508, 401 F.2d 
>004, 1008 (1968).

Most practitioners are aware that even the simple language of a rule 
can harbor an armada of thorny problems32 and that no revision can 
cope with all of the language refinements and shades of meaning 
engendered by lawyers.33 The value and utility of a revision, therefore, 
depends upon its flexibility to meet and manage a variety of both 
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expected and unexpected situations. The present revision seems to meet 
this challenge.
Chapter I: Rules 1-20. The only change of significance in
chapter I of the present revision is the inclusion of rule 7, which relates 
to division sittings. Unfortunately, the new rule leaves litigants before 
the court uncertain as to what the practice is or will be with regard to 
the actual use of the division system. It provides that kkthe judges of 
the court shall sit on the court and its divisions in such order and at 
such times and places as the court directs in accordance with the 
provisions of 28 U.S.C. 175.”34

uSee note 14 supra'. 176 Ct. Cl. xxxvi (1966).
uSee note 10 supra. A sentence appearing in rule 12(a) for the first time makes it abundantly 

clear that the court is the final source of authority: “Such a delegation [of authority to the 
commissioner] shall not be construed as preventing the court from exercising the same authority." 

3tln each proceeding before a commissioner, the practitioner should present all legal and 
factual contentions in support of his position, at peril of having the court refuse to consider 
unpresented contentions upon review. See Gmo. Niehaus & Co. v. United States, 179 Ct. Cl. 232. 
257, 373 F.2d 944, 956 (1967). Furthermore, failure to seek review of a commissioner’s ruling or 
order on a procedural matter results in it being deemed the order of the court; when a dispositive 
motion is at issue, however, the court alone has final authority. See Union Pac. R.R. v. United 
States. 182 Ct. Cl. 103, 107, 389 F.2d437,44l (1968).

17The validity of a commissioner's report is not diminished merely because another 
commissioner conducted the hearing upon which the report is based. Racine Screw Co. v. United 
States, 156 Ct. Cl. 256. 258 (1962).

“181 Ct. Cl. 262. 384 F.2d 434 (1068).

Rules 1 through 6 in rather general terms embrace the scope of the 
rules, their construction and effective date, the name of the court, its 
seal and annual term, which begins on the first Monday in October, 
and the fact that the court is always open. Rules 12 through 14 relate 
to both the function and authority of the commissioners35 in the actual 
conduct of litigation before the court and the availability to the parties 
of court review of the commissioners’ actions.36 Every case commenced 
in the court is referred initially to a commissioner, and rule 14 spells 
out the duration of such a reference—when it is terminated or 
suspended—and provides for substitution of a commissioner in a case.37 
Numbers 15-20 are left blank in order to provide for further expansion 
of chapter I by way of addition and/or modification. Subsequent 
chapters are structured in the same manner.

Chapter II: Rules 21-30. The only significant change vis-a-vis
the 1964 revision is the addition of paragraph (b) to rule 21. This 
change was designed to meet the problems encountered in Charlson 
Realty Co. v. United States™ relative to when a petition should be 
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treated as filed with the court.39 Rules 21 through 24 concern the 
commencement of a suit, the form, content, and number of copies of 
the petition and the method by which the petition and other papers 
must be served.40 Rule 25 sets out the manner for computing time under 
the rules.41 listing the legal holidays that affect such computation42 and 
establishing criteria for enlarging upon time limitations. Practitioners 
should strictly observe the requirements of rule 25(b)(2) relating to the 
contents of a motion for enlargement of time, since failure to comply 
may result in denial of the motion.

wSe< note 32 supra. The problem generally arises when a claim is challenged as barred by the 
statute of limitations; thus, the date of filing of the petition assumes particular significance.

"As rule 21(c) discloses, the content of a petition may be influenced by the petitioner’s lack 
of information and his need for discovery, third-party status, or the nature of the proceedings. 
Rule 22(b) provides for the submission of 30 copies of the petition; previously only 25 copies were 
required.

" The specificity of language in this rule will not eliminate all possible problems. See, e.g., 
Brown v. United States, 183 Ct. Cl. 13, 391 F.2d 653 (1968).

,:The rule was drafted to give effect to recent legislation, effective Jan. 1, 1971, providing for 
celebration of certain holidays on Mondays. See 5 U.S.C. § 6103 (Supp. IV, 1969).

"Fed R Civ. P. 15;see 39 F.R.D. 82-111, 217-23 (1966).
“ Amendments to pleadings are rather freely allowed. Brock & Blevins Co. v. United States, 

170 ( t ( I 343 I .2d 951, 955 (1965); see Archie & Allan Spiers, Inc. v. United States,
155 Ct Cl. 614. 630-31 (1961). See also Loral Electronics Corp. v. United States, 187 Ct. Cl. 
499,409 F.2d 578 (1969); Huling v. United States, 185 Ct. Cl. 407, 401 F.2d 998 (1968).

Chapter III: Rules 31-50. Like chapter II, there are no
significant changes from their counterparts in the 1964 revision in rules 
31 through 50. Although changes in the Federal Rules of Civil 
Procedure relating to amended and supplemental pleadings and to 
parties43 were taken into consideration by the drafters, because the 
changes were deemed to have no application to Court of Claims 
practice, they were not incorporated into the present revision. Rule 38, 
however, eliminates prior rule 3(a), which authorized extensions of time 
b\ stipulation of the parties. The litigants now must move for a court 
order to extend the time for filing a pleading; such a motion will be 
acted upon favorably and promptly if the motion advises that opposing 
counsel has no objection to the granting of the motion.

The rules comprising this chapter cover all pleadings, including 
petition, answer, counterclaim and reply thereto, and third party 
practice, and those amendments to pleadings44 permitted in the Court 
of Claims. Although the court manifests a liberal attitude with regard 
to the sufficiency of pleadings, a pleading cannot leave the responding 
party in doubt as to what issues must be countered; thus, rules 31 
through 50 must be read carefully before preparing a pleading for the 
court. Indeed, if the issue cannot be ascertained from the pleadings, a 
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motion to dismiss for lack of particularity will be sustained.45 
Affirmative defenses, which are listed in rule 37(b), must be asserted 
in the pleadings.46 If the defendant asserts a counterclaim, the petitioner 
must reply to it or be deemed to have admitted its allegations.47 A 
counterclaim based on fraud, however, must be stated with 
particularity under rule 33(b).48 Finally, one should be aware of certain 
limitations on third-party practice under rule41.49

45Merritt v. United States, 267 U.S. 338, 341 (1925); Adams v. United States, 141 Ct. Cl. 
133, 134 (1958). General assertions that administrative action was “arbitrary and capricious” are 
not sufficient to raise such an issue. Harrington v. United States, 161 Ct. Cl. 432, 441 (1963).

«WRBCorp. v. United States, 177 Ct. Cl. 909, 914-15 (1966).
“See Benjamin v. United States, 172 Ct. Cl. 118, 147, 348 F.2d 502, 522 (1965); Alloy Prod. 

Corp. v. United States, 157 Ct. Cl. 376, 382-83, 302 F.2d 528, 531-32 (1962). For a discussion 
of the history, rationale, and construction of the counterclaim rule in the Court of Claims, see 
Scott v. United States, 173 Ct. Cl. 650, 354 I .2d 292 (1965). See also Preuss v. United Slates, 
188 Ct. Cl. 469, 412 F.2d 1293 (1969).

«Eastern School v. United States, 180 Ct. Cl. 676, 703-04, 381 F.2d 421, 437 (1967).
“See note 31 supra. Rejecting an attempt to enlarge upon the scope of third-party practice, 

the court in Rolls-Royce Ltd. v. United Slates prohibited a counterclaim against petitioner by a 
third-party defendant. 176 Ct. Cl. 694, 364 I .2d 415 (1966); accord. Rose v. United States, 179 
Ct. Cl. 224, 230, 373 F.2d 963, 966 (1967).

“Pittsburgh Towing Co. v. Mississippi Valley Barge Line Co., 385 U.S. 32 (1966). Failure to 
comply with the rules has resulted in the‘Court of Claims’ refusal to consider a claimed setoff. 
See Panhandle E. Pipe Line Co. v. United States, 187 Ct. Cl. 129, 408 F.2d 690 (1969). To allow 
deviation from the rules in all cases “would seriously affect the integrity of all the procedural 
rules promulgated by the court.” WRB Corp. v. United States, 177 Ct. Cl. 909, 915 (1966). It 
should be noted that under some circumstances, a false statement in a petition before the court 
can form the basis of a plea in fraud. Pewee Coal Co. v. United States, 142 Ct. Cl. 796, 806, 
161 F. Supp. 952, 958 (1958).

Because of the court’s liberal attitude in overlooking pleading 
deficiencies, some practitioners have tended to be careless in such 
matters. The Supreme Court, however, has indicated that “if there are 
to be rules, there must be some limit to our willingness to overlook 
their violation;”50 practitioners, therefore, are forewarned to read 
carefully the pleading rules of the Court of Claims.
Chapter IV: Rules 51-60. Chapter IV is concerned with
submission of motions, responses and objections to motions, and 
attendant requirements of content, duplication, and time limitations. 
Although there are no substantial changes in these rules, certain 
language additions and modifications have been made in order to 
clarify ambiguities in filing, responding, and objecting to dispositive 
motions.

A final sentence added to rule 51(c) provides that a party who 
invokes a rule or regulation not published in the Federal Register or 
the Code of Federal Regulations must submit the full authentic text to 
the court. In this regard, practitioners have not always been helpful to 
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the court: this provision, however, should serve as a patent reminder 
of their obligation.51 In an effort to eliminate confusion relating to 
dispositive motions,52 Rule 52 was amended to provide for filing of 
“motions for judgment on [the] commissioner’s recommendation or 
report."53 In appropriate circumstances, utilization of this provision 
might serve to expedite ultimate disposition of a case by reducing 
paperwork. Moreover, language added to rule 52(b) indicates that a 
cross-dispositive motion must be filed within 30 days after service of 
the dispositive motion and must “be contained in the same document 
uith the objections or other response” to the dispositive motion. 
\dditional language in rule 52(b)(2) makes clear that a party has 30 

days to file a reply to a cross-dispositive motion, which likewise must 
be contained in the same document. Although these additions merely 
incorporate and codify existing practice, they should serve to clarify 
matters for new practitioners appearing before the court. One final 
provision written into rule 52(e) gives a party who makes a procedural 
motion an opportunity to file a reply within 10 days after service of 
objections. Such a provision was lacking in the 1964 revision, and its 
absence generated much confusion and uncertainty.

"See note 108 infra and accompanying text.
“Dispositive motions are defined in general terms by rule 52(a). All motions not falling within 

the ambit of rule 52(a) or rules 151 and 152 relating to post-hearing motions are considered 
procedural motions under rule 52(c). Practitioners should be careful to distinguish between 
procedural and dispositive motions, since the type motion involved determines the time limitations 
md often the manner in which the motion will be considered. Procedural motions as a matter of 
course are treated initially by the commissioners, subject to review by the court. Ct. Cl. R. 53(a), 
ib)(3) 11969). In contrast, dispositive motions may be referred by the court to a commissioner 
for his opinion and recommendations, again subject to review by the court. Ct. Cl. R. 54(a), 
ib)(3); see note 36 supra. There are, however, certain enumerated situations in which neither 
procedural nor dispositive motions will be referred to a commissioner. See Ct. Cl. R. 56.

“Ct. Cl. R. 52(a)(5).
“Such matters include enlargement of time, waiver of printing and/or duplication 

requirements, substitution of counsel, and permanent withdrawal of papers or exhibits. Ct. Cl. 
R 57(a).

“176 Ct. Cl. xxxvi (1966).

Rule 57, which authorizes the secretary or the clerk of the court to 
act on certain procedural motions,54 was embodied in a General Order 
issued subsequent to the 1964 revision.55 It is an internal housekeeping 
rule which relieves the court and commissioners of the necessity to act 
on matters not substantive and not the subject of disagreement between 
the parties. There are built-in restrictions, however, on the scope of the 
secretary's and the clerk’s authority to act under this rule; furthermore, 
provision is made for court review of their actions. It is hoped that the 
rule will prove beneficial to the court’s administrative and judicial 
operations.
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Chapter V: Rules 61-70. This chapter treats various aspects of
party status and encompasses such topics as real party in interest?*  
capacity,6 57 incompetency,58 necessary and permissive joinder?5 
substitution,60 and intervention.61 The rules are similar to their 
counterparts in the 1964 revision. The limitations on third party 
practice, however, should be considered when viewing the rules of this 
chapter.62

S6See Pewee Coal Co. v. United States, 142 Ct. Cl. 796, 807, 161 F. Supp. 952, 959 (1958).
57Failure to object in a timely fashion to a party’s capacity may constitute a waiver. Set 

Oklahoma v. Civil Service Comm'n. 330 U.S. 127, 134 (1947). This, of course, is not the case 
when a petition is filed in the name of a deceased person. Gallegos v. United Slates, 39 Ct. Cl 
86, 90 (1903); Estate of Moore v. United States, 26 Ct. Cl. 254 (1891). A corporation no longer 
in existence does not have capacity to sue. See Woodbury Granite Co. v. United States, 103 Ct 
Cl. 226, 231 (1945).

MSee Powers v. United States, 179 Ct. Cl. 924 (1967).
MSee Provident Tradesmen Bank & Trust Co. v. Patterson, 390 U.S. 102 (1968). Practitioners 

must be careful not to overlook the prohibition of rule 63(a): a multipie-party petition may not 
be amended by the addition of a new party-plaintiff.

MSee Bilanow v. United States. 159 Ct. Cl. 93, 95, 309 F.2d 267, 268 (1962).
nSee Hadden v. United States, 132 Ct. Cl. 529, 531-32, 132 F. Supp. 202, 203 (1955).
KSee notes 31, 49 supra.
“The evolution of the discovery rules in the Court of Claims has been a slow but stead) 

process. See Evans, supra note 9, at 428-35; note 8 supra. The issue of “privilege” has served to 
draw attention to Court of Claims decisions in this area. See Weiss v. United States, 180 Ct. Cl 
863 (1967); Kaiser Aluminum & Chem. Corp. v. United States, 141 Ct. Cl. 38. 157 F. Supp. 939 
(1958). For an historical sketch, see Commissioner Evan’s opinion in W ill Weiss, 155 Ct. Cl. 825. 
889-96 (1961). This opinion and holding, which involved a waiver of privilege by the transmission 
of questioned documents to government counsel, was rejected by the court. See Weiss v. United 
States. 180 Ct. Cl. 863. 866-67 (1967).

“Ct. Cl. R. 73. Only depositions upon written interrogatories were allowed under prior rule 
32. While this rule undoubtedly will serve as a useful discovery device, it has been found that 
interrogatories generate more problems than other discovery devices. See Preliminary Draft. 
supra note 17, at 61 (Advisory Committee’s Note).

uSee Ct. Cl. R. 71(b)(2). The substance of this rule was already a matter of practice in the 
pretrial requirements of certain of the trial commissioners. It should be noted that the court did 
not adopt the broad discovery provision relating to experts and preparation of trial materials no* 
proposed as amendments to the civil rules. See Preliminary Draft 11-12.

“Ct. Cl. R. 72. In the 1964 revision, admissions were covered by rule 42 in the chapter on 
pretrial procedure, and although suitable as a discovery tool, they were not utilized as such.

Chapter VI: Rules 71-80. Chapter VI exhibits a major
overhaul of the previous discovery rules.63 Several new provisions make 
discovery a more effective tool in the Court of Claims, with special 
emphasis on its use as a prelude to pretrail. The scheme set out in rule 
71 provides for interrogatories to parties,64 which may help eliminate 
the element of surprise often presented when expert witnesses are 
utilized.65 In addition, the admissions provision has been rewritten and 
relocated in this chapter, giving added emphasis to its importance as a 
discovery tool.66 Furthermore, an attempt has been made to deal with 
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the troublesome problem of whether and when a duty exists to 
supplement prior discovery responses.67 Finally, a protective order 
provision has been included to insure against abuse of discovery.68

Instead, admissions generally resulted from directives issued by the trial commissioners. See 
Evans, supra note 9, at 435.

rCi Cl. R. 71(g). This provision was adopted from the draft of proposed amendments to 
the Federal Rules of Civil Procedure. See Preliminary Draft 16-17, 36-37.

“Ci Ct R 71(f). This provision also manifests the influence of the proposed amendments 
to the civil rules. See Preliminary Draft 15-16, 32.

“See Benson v. United States, 133 Ct. Cl. 11, 130 F. Supp. 347 (1955); cases cited note 63 
supra.

‘Ct Ci R. 75(a). The recommendation of the Rules Committee seems to have been a sensible 
and practical effort to eliminate unnecessary provisions in the rules. Rule 39 in the 1964 revision 
permitted any party to move for call; the present rule accords this privilege only to a party
plaintiff.

T,Ct. Cl. R 39(c)(2), 165 Ct. Cl. 44 (1964).
’ Xpparently. under rule 75(a) the Government is precluded from obtaining discovery by way 

of a call motion. No sound reason is given for this discrimination.
n28 U.S.C. § 2507 (1964).
'll seemed to be settled law that the call statute, which is the source of the call rule, authorized 

the use of calls uyon plaintiffs as well as the Government. Benson v. United States, 133 Ct. Cl. 
11. 19. 130 F. Supp. 347, 351 (1955); see 28 U.S.C. § 2507(a) (1964).

nSee Evans, supra note 9, at 426-28.
‘Ct Cl R 71(c). (d). Proposed amendments to the civil rules provide for discovery without 

court intervention. See Preliminary Draft, supra note 17, at 68-71.

Because of the variety of available discovery tools, the Rules 
Committee recommended that the call provision, which allows the 
court to call upon a federal agency for information and papers,69 be 
eliminated as a discovery device available to parties and that its use be 
limited to the court. The Court of Claims, however, rejected this 
recommendation, instead providing in rule 75(a) that a call may be 
issued upon “motion of a party plaintiff showing good cause.”70 In 
addition, the court eliminated an earlier provision whereby in order to 
avoid the often unnecessary expense of reproducing voluminous 
documents, a call motion could be modified or converted into a 
discovery motion.71 Although it is unfortunate that the court eliminated 
this salutary provision, the rule 75(a) “good cause” requirement may 
have a similar result; in fact, it is quite possible that the court intended 
it to supplant the prior modification and conversion provision. Despite 
the present construction of rule 75(a),72 the call statute itself73 should 
support a Government call motion.74

As in the 1964 revision, the requirement for leave of court is 
necessary to utilize the discovery provisions.75 The rules have been 
phrased, however, to encourage voluntary discovery and thus eliminate 
the need for court intervention by way of motion.76 Although there is 
no provision authorizing imposition of costs for failure or refusal to 
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permit discovery or otherwise comply with discovery directives,77 a 
general rule is set out that provides for the imposition of other 
sanctions.78 Furthermore, the court did not adopt the rule permitting 
discovery by physical and mental examinations, which is presently 
found in the Federal Rules of Civil Procedure.79 As a final note, 
practitioners should be careful to observe the various requirements 
necessary to support a discovery motion,80 since failure to meet them 
may result in the motion being denied.

77As a general observation, the Court of Claims has been reluctant to allow costs whether as 
an adjunct of a judgment or as a punitive measure; nevertheless, it unquestionably has the power 
to do so. 28 U.S.C. § 2412 (Supp. IV, 1969); see Jacoby, supra note 11, at 405-11. See generally 
Jacoby, The 89th Congress and Government Litigation, 67 Colum. L. Rev. 1212, 1233-38 (1967).

78Ct. Cl. R. 76.
™See Fed. R. Civ. P. 35. Such a rule would be useful in disability pay cases when the physical 

and mental condition of claimants are in issue. See Beckham v. United States, 179 Ct. Cl. 539, 
375 F.2d 782, petition for cert, dismissed, 389 U.S. 1011 (1967).

mCt. Cl. R. 74(a)(2), formerly Ct. Cl. R. 40(a)(1), 165 Ct. Cl. 46 (1964); see Shakespeare 
Co. v. United States, 182 Ct. Cl. 119, 389 F.2d 772 (1968). Good cause still is a requirement to 
support discovery motions under rule 71, despite its proposed deletion from the civil rules. See 
Preliminary Draft 69-70.

81 All rules relating to depositions are consolidated in chapter VII, including former rule 64(f), 
governing depositions for summary judgment. See Ct. Cl. R. 81 (d)(4).

82Ct. Cl. R. 71 (c)(d).
“Ct. Cl. R. 81(a), 82(b), 84(a)(2); see Evans, supra note 9, at 426-28. Good cause also is 

still required to support a motion to depose. Ct. Cl. R. 81 (d).
MSee Ct. Cl. R. 81(d), 88(b), (c), 90(d), (e); note 80 supra. A provision was added to rule 

81(d)(2) setting out another basis upon which an evidentiary deposition may be taken: necessity 
to perpetuate testimony of a deponent. Furthermore, discovery depositions, as well as depositions 
supplementing or opposing a motion for summary judgment or other dispositive motions, are not 
to be filed with the clerk of the court unless the court so orders. Ct. Cl. R. 90(e).

85 Ct. Cl. R. 87. For a discussion of abuses, see Evans, supra note 9, at 427. The protective 
order rule was not included in the 1964 revision.

86Ct. Cl. R. 92\see note 77 supra.

Chapter VII: Rule 81-100. Chapter VII covers matters
relating to depositions, and although there are some additions and 
modifications, the present revision retains the substance of the prior 
rules.81 Notwithstanding new language inserted to encourage voluntary 
action by the parties in the discovery deposition process,82 leave of 
court is still required for evidentiary depositions.83 The rules thus 
continue to differentiate between evidentiary and discovery 
depositions,84 and practitioners before the Court of Claims should be 
aware of this distinction.

As in the chapter on discovery, the court has added a protective 
order provision to guard against abuse of the deposition procedures,85 
but again it did not provide for the imposition of costs as a sanction 
for refusal to comply. A general sanction rule, however, is included in 
the chapter.86 Another modification in the present deposition rules is
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the use of the word “questions” in place of “interrogatories”;87 this 
change is designed to maintain the distinction between the deposition 
rules and discovery rule 73.

*:Ct Ci R 81(b), 85, 90(a)(3); accord. Preliminary Draft 51-53.
wlor example, the issuance of a subpoena duces tecum under rule 82(b) in connection with a 

deposition is subject to the same requirements as a discovery motion—good cause, materiality, 
sufficient identification of documents sought, relevancy, and reasonableness of leading to the 
discovery of admissible evidence. See Shakespeare Co. v. United States, 182 Ct. Cl. 119, 389 F.2d 
”2 (1968) Since there is a paucity of Court of Claims decisions on the deposition rules, 
practitioners should examine other pertinent federal court decisions. See note 26 supra.

"See Ci Ci R 89(b); Evans, Oral Depositions in Foreign Countries. 4 Fed. B. News 157, 
P2-74 1195"’) When taking depositions in foreign countries, counsel for both parties should work 
out all the details before leaving the United States; the initiative and labor in this respect should 
be assumed by counsel who seeks the deposition. The Department of State presumably can be an 
invaluable source of assistance and guidance in these endeavors. See generally Amram, The 
Proposed Convention on the Taking of Evidence Abroad. 55 A. B. A. J. 65 I (1969).

" \ party opposing a motion for summary judgment must set forth specific facts showing there 
is a triable issue; he cannot rely “upon the mere allegations or denials of his pleadings . . . .” 
Ct Ci R 101(f); see First Nat’l Bank v. Cities Serv. Co., 391 U.S. 253, 288-90 (1968); Burton 
v United States. 186 Ct. Cl. 172, 186, 404 F.2d 365, 373 (1968), cert, denied. 393 U.S. 1089 
(1969) In addition, denial of a motion for summary judgment followed by a directive for trial is 
a pretrial order and generally not appealable. Switzerland Cheese Ass’n v. Horne’s Market, Inc., 
385 U.S. 23. 25 (1966).

".S<< eg. Royal Indem. Co. v. United States, 178 Ct. Cl. 46, 51-52, 371 F.2d 462, 464-65 
(1967); Curtis v. United States, 144 Ct. Cl. 194, 168 F. Supp. 213 (1958).

If parties contemplate using the deposition process in the Court of 
Claims, they are admonished to read the rules carefully and also to 
insure that the officer before whom the deposition is taken complies 
with their requirements. In addition, the practitioner should be 
cognizant of the substantive effect of court decisions,88 as well as the 
problems attendant taking depositions in foreign countries.89
Chapter VIII: Rules 101-10. Chapter VIII encompasses
summary judgment and dismissal of action procedures. Although there 
are several additions, the summary judgment rule is substantially the 
same as its counterpart in the 1964 revision. The language “or the 
commissioner” was added to rule 101(c) in order to emphasize that the 
court or a commissioner can act under the rule, and the phrase “or 
for a reply to the response, if any,” was inserted in rule 101(d) to 
indicate that a reply brief can be filed in a summary judgment 
proceeding.90 Furthermore, the words “answers to interrogatories,” 
were included in rule 101(f) to accomodate new rule 73 dealing with 
interrogatories to parties. The procedures are similar to those followed 
in federal district courts under the Federal Rules of Civil Procedure, 
and thus relevant case law is available to provide practitioners with 
sufficient material in the event a problem arises.91

The dismissal of actions rule is similar to that found in the 1964 
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revision, except that one portion has been rewritten in order to expand 
upon the trial commissioner's functions in handling motions for 
dismissal based upon insufficient evidence.92 Under this rule, cases may 
be dismissed for lack of prosecution,93 for failure to comply with the 
rules,94 and for sundry other reasons.95

92Ct. Cl. R. I02(c)(2)-(4). The redrafting of these provisions undoubtedly reflects the 
experience of the court and commissioners with the prior rules; the parties and commissioners 
now have more guidelines under which to operate. See Volentine v. United States. 136 Ct. Cl. 
638, 641-43, 145 F. Supp. 952, 953-55 (1956); cf. River Constr. Corp. v. United States, 159 Ct. 
Cl. 254, 257-58 (1962).

nSee Link v. Wabash R.R., 370 U.S. 626 (1962); Rowell-Southern Flooring, Inc. v. United 
States, 143 Ct. Cl. 914 (1958); cf. Micrecord Corp. v. United States, 161 Ct. Cl. 763 (1963).

’‘Gannon Co. v. United Slates, 183 Ct. Cl. 971 (1968); Villiers v. United States, 181 Ct. Cl. 
1195 (1967).

KSee Williams v. United States. 181 Ct. Cl. 1196 (1967) (voluntary dismissal after settlement).
*‘Ct. Cl. R 111 (pretrial orders), 112 (pretrial conferences), 113 (memorandum or order), 

114 (compliance and noncompliance).
r‘Compare Ct. Cl. Rill and Ct. Cl. R. 114(b), with Ct. Cl. R. 43, 165 Ct. Cl. 51 (1964) 

and Ct. Cl. R. J6(b). 165 Ct. Cl. 54 (1964). Judges of the court, of course, have conducted pretrials 
and on occasion undoubtedly will continue to do so in the future.

’'A court maj draw an unfavorable inference from the failure of a party to summon a witness 
whose name he submitted pursuant to a pretrial order. See Estate of Ridgely v. United States. 
180 Ct. Cl. 1220. 1231 n.5 (1967).

’’Stipulations between parlies reached during pretrial exchanges will be enforced. Missouri- 
Illinois R.R. v. United States. 180 Cl. Cl. 1179, 1184-85, 381 F.2d 1001, 1003 (1967); Bruno 
N.Y. Indus. Corp. v. United Stales, 169 Ct. Cl. 999, 1005-07 (1965); cf. Owens-Corning Fiberglas 
Corp. v. United Stales. 188 Ct. Cl. 760, 412 F.2d 1277 (1969). But see note 116 infra.

,00Ct. Cl. R. 111(d).
1,1 Nevertheless, some federal district courts do engage in audit proceedings, usually by 

appointment of a special master. See Macri v. United States ex ret. John H. Maxwell & Co., 
353 F.2d 804, 808-09 (9th Cir. 1965).

Chapter IX: Rules 111-20. Rules 111 through 120 cover
pretrial procedures96 and follow rather closely the earlier rules. Since 
pretrial procedures as a practical matter are directed and controlled by 
the commissioners, the term “court" has been replaced by the term 
“commissioner,"97 thus more realistically reflecting actual practice. 
Needless to say, all pretrial orders must be obeyed,98 and the rules 
relating to pretrial procedures should not be regarded lightly by 
practitioners.99

The accounting provision of chapter IX, which is sometimes 
referred to as the “audit rule," represents a unique feature of the Court 
of Claims rules.100 Since it has no counterpart in the Federal Rules of 
Civil Procedure,101 it has not been understood fully by attorneys who 
do not practice regularly before the Court of Claims; indeed, even some 
regular practitioners have found it confusing. Nevertheless, the “audit 
rule" has been extremely useful in complex contract cases and if 
properly utilized, serves to reduce the size of the trial record by 
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eliminating the need to produce and enter into evidence the 
original — and usually voluminous—books of recordation. 
Acknowledging some problems with the accounting provision, the 
present revision attempts to anticipate them with two additional 
provisions in rule 111.102 One problem, however, to which the 
accounting rule is not directed is the situation in which a claimant has 
book-supported figures relevant to his claim, but refuses to submit 
them pursuant to a rule 111(d) order, preferring to rely on secondary 
or opinion evidence. The answer to this problem perhaps lies not in a 
further amendment, but in ad hoc judicial decisions.103

'■’( i Ci R 111 (e)-(f). Paragraph (e) is designed to meet situations in which a claimant 
jhmitting a damage schedule under rule I 11(d) combines book-supported figures with estimates, 

eng neermg compulations, and interpolations, thus making it difficult to extract the basic book 
Sow. a claimant's basic schedule should contain only book-supported figures, although 

jnfcr rule 11 lie) he has an opportunity to supply miscellaneous schedules combining the book- 
supported figures with estimates, interpolations, and theories. Paragraph (f) is a new provision 
clarifying the nature of accounting schedules and other submitted material. See River Constr. 
Corp v United Stales, 159 Ct. Cl. 254, 271 (1962); Schulman Elec. Co. v. United States, 145 
Ct. Cl. 399.4l5n.28 (1959).

'«See Hall v United Stales, 177 Ct. Cl. 870, 884-85 (1966).
'**See note 22 supra.

’ S\< cases cited note 93 supra. No instance has been found in which the court imposed 
sanctions in a contempt proceeding.

*( i Ci R 122(d). This provision had its origin in an unpublished order of Nov. 30, 1964, 
issued by the chief judge of the court to the commissioners, who when setting cases for trial, 
implemented it by individual directives to counsel. As now written, this rule provides for 
imposition of sanctions on a party whose dispute with the reporter causes the reporter to refuse 
to file the transcript and record of the proceeding. This addition to the rules reflects the court’s 
salutary effort to eliminate problems that impede the litigation process.

1 s<< Shakespeare < o. v. United States, 182 Ct. Cl. 119. 389 F.2d 772 (1968); Kamen Soap

C hapter X: Rules 121-30. Chapter X deals with matters
incident to trial. Rule 121 treats incidents of trials conducted by 
commissioners, including such aspects as witnesses,104 evidence, 
contempt,"’5 the fact that formal exceptions to commissioner rulings 
are unnecessary, and the authority of commissioners to recommend 
dismissal of an action at trial. The rule is identical to its counterpart 
in the 1964 revision.

Rule 122 discusses the obligations of parties to furnish reporters 
and the duties and responsibilities of these reporters in preparing and 
filing a transcript of the trial proceedings. Although this rule is similar 
to its immediate predecessor, it was redrafted to overcome problems in 
paying for the reporter’s services and concomitant late filing of the trial 
record. To insure timely filing of the transcript and exhibits, sanctions 
are nou provided for a party who refuses to tender payment.106

Rule 123 concerns the issuance of subpoenas and is taken largely 
from the 1964 revision of the rules.107 Proof of domestic and foreign
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official records is covered by rule 124, which was rewritten as an 
adaptation of rule 44 of the Federal Rules of Civil Procedure.1"' Rule 
125 is a new provision involving the determination of foreign law; it 
was adopted verbatim, except for inclusion of the clause, “or the 
commissioner,” from rule 44.1 of the Federal Rules of Civil 
Procedure.109

Prods. Co. v. United States, 124 Ct. Cl. 519 (1953); Federal Contracts Reports, Mar. 17. 
1969, at A-14; The Gov’t Contractor, Mar. 10, 1968, at 1.

I0!iAs in rule 51(c) regarding motions, rule 124 now requires that a party relying on a rule or 
regulation must submit the full authentic text for inclusion in the record, unless it is published in 
the Federal Register or in the Code of Federal Regulations. Ct. Cl. R. 124(c); cf. text 
accompanying note 51 supra. In addition, the court or commissioner may require a party to 
furnish the authentic text of other rules or regulations not officially published.

'"’Although the determination of foreign law is to be treated as a question of law. it is not 
clear whether “foreign law must be proved as any other fact.” Moore-McCormack Lines, Inc 
v. United States, 157 Ct. Cl. 259, 266, 301 F.2d 342, 345, cert, denied, 371 U.S. 940 (1962).

"'Compare Ct. Cl. R. 131, with Ct. Cl. R. 47, 165 Ct. Cl. 56 (1964).
"'In pertinent part, Ct. Cl. R. 131(b) now reads: “The commissioner, in furtherance of 

convenience or to avoid prejudice, or when separate trials will he conducive to expedition or 
economy, may order a separate trial of any claim, counterclaim, or third-party claim, or of any 
separate issue, or of any number of claims, counterclaims, third-party claims, or issues.” (added 
language in italics). Moreover, the court may suspend entry of judgment on one issue pending 
entry of judgment on other claims involved in the petition. See Miller v. United States, 172 Ct 
Cl. 60, 74, 348 F.2d 475, 485 (1965).

"2“|f the parties are unable to agree on the amount of recovery, this issue shall be disposed 
of in accordance with the rules covering pretrial procedures, trial, exceptions, briefs, and 
argument.” Ct. Cl. R. 131(c)(2).

"jCt. Cl. R 132(b)(4). Experience has justified this provision for a centrally located court 
with nationwide jurisdiction. See note 22 supra. Previously, counsel usually blamed one another 
or the trial commissioner for the unavailability of exhibits at trials not conducted in Washington. 
DC.

Chapter XI: Rules 131-40. Although there are some language
modifications and additions that deserve mention, chapter XI on trials 
for the most part follows the format and substance of the predecessor 
rules. Since as an everyday event, trials are conducted by 
commissioners and not the judges, the term “court” has been replaced, 
as in chapter IX, by the term “commissioner.”110 Certain language 
also was added to rule 131(b)111 in order to make it compatible with 
both new language in rule 131(c)(2) of the present revision11-’ and 
comparable language in rule 14 of the Federal Rules of Civil 
Procedure. Furthermore, a new provision places responsibility for the 
availability at trial of those exhibits filed with the clerk on the part) 
desiring to use them.113

It also should be noted that rule 133(a), which has been taken 
unaltered from the 1964 revision, provides that “all evidence shall be 
admitted which is admissible under the statutes of the United States 
or under the rules of evidence applied in the United States District 
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Court for the District of Columbia in non-jury trials.”114 Rule 133(b), 
however, relating to the exclusion of proposed witnesses, is a revision 
of prior rule 49(g). It enlarges upon the trial commissioner’s authority 
to issue instructions regarding the witness exclusion rule to attorneys, 
parties, and witnesses, thus protecting the integrity of the record.115 
Rule 134, which concerns the commissioner's report, has been 
restructured to reduce to writing certain practices that experience has 
established as beneficial. In addition, it delineates procedural steps to 
be followed from the closing of proof16 through the filing of requested 
findings117 to the submission of the commissioner’s report.118

"‘See Mills v. United States, 187 Ct. Cl. 696, 410 F.2d 1255 (1969). If the proposed rules of 
evidence are adopted, rule 133(a) presumably will make them applicable to trials in the Court of 
(laims. See Committee on Rules of Practice and Procedure of the Judicial Conference 
of thf United States, Preliminary Draft of Proposed Rules of Evidence for the United 
States District Courts and Magistrates (1969).

Although federal judges may allow exclusion on motion of a party, there is no comparable 
lederal Rule of Civil Procedure dealing with exclusion of proposed witness. In Scales v. Isthmian 
lines Inc a violation of the exclusion rule was overlooked, since it was not prejudicial and was 
witbin the discretion of the trial judge. 319 F.2d 798, 800 (9th Cir. 1963).

Some confusion existed in the interpretation, construction, and application of the old exclusion 
rule, and it is hoped the new provision will eliminate some of this confusion. Its effectiveness will 
depend on the uniformity and subsequent publication of the trial commissioner’s rulings. The 
( ourt of Claims has never ruled on the exclusion rule; one commissioner, however, has held at 
trial that the exclusion rule does not apply to rebuttal witnesses. Transcript at 81, Henry v. United 
States, No. 116-64 (Ct. Cl., Nov. 30, 1967).

‘When all facts are stipulated, rule 134(b) is applicable. As a substantive and procedural 
matter, stipulation of facts under this rule can prove troublesome. See Inter-City Truck Lines, 
l td v. United States, 187 Ct. Cl. 290, 408 F.2d 686 (1969) (Nichols, J., dissenting); Kramer v. 
1 nited States, 186 Ct. Cl. 684, 406 F.2d 1363 (1969). The court, however, may relieve a party 
of his stipulation. H.B. Zachry Co. v. United States, 170 Ct. Cl. 115, 123, 344 F.2d 352, 357 
(1965).

Failure to comply with the rules regarding requested findings of fact can result in the 
imposition of sanctions. See WRB Corp. v. United States, 183 Ct. Cl. 409, 417 (1968); Villiers 
v United States, 181 Ct. Cl. 1195 (1967); cf. Williamsburg Drapery Co. v. United States, 177 
Ct. Cl. 776, 780-82, 369 F.2d 729, 731-33 (1966). Rule 134(e) provides that the contents of briefs 
Hied with the commissioners must meet the same requirements as those filed with the court. 
Previously. there was no such obligation, and some briefs submitted to the commissioners were 
less than satisfactory.

"‘Ct Ci R 134(h). This rule represents an enlargement of its predecessor and in general, 
incorporates the substance of a court order issued subsequent to the effective date of the 1964 
revision. See 167 Ct. Cl. xxix (1964).

Chapter XII: Rules 141-50. Chapter XII discusses those 
procedures that must be observed after the commissioner’s report has 
been filed in order to present the matter to the court. Although there 
are some language changes, additions, and variations, these rules follow 
the tenor and substance of the 1964 revision.

Rule 141 specifies the instances when a notice of intention to except 
to the commissioner’s report must be filed and when such notice is not 
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required. Section 141(a) was rewritten, but contains the basic substance 
of rule 59 of the 1964 revision.119 Sections 141(b) and (c), however, are 
new, having been designed to give parties guidelines relative to notice 
of intention. A mere declaration of intention is the only act required; 
no brief or exceptions are necessary at this stage. Nevertheless, many 
practitioners still fail to comply because of a misunderstanding of the 
rule’s function, which is to alert the court that the commissioner's 
report will be contested and thus that the case is not ripe for court 
consideration.120

“’The language added in rule 141(a), “. . . to any or all of the components of the report", 
indicates that in- instances where the commissioner reaches the desired result, but his reasoning, 
theory, or language is disputed, a notice of intention to except should be filed in order to preserve 
a party's right to take the disputed portion of the report to the court to prevent its adoption.

I2olf a notice is not filed, the court can adopt the commissioner’s report on motion of either 
party; presumably it also may do so on its own initiative. The parties, however, cannot by 
stipulation compel the court to issue an opinion based upon the contents of the commissioner's 
report. Owens-Corning Eiberglas Corp. v. United States, 188 Ct. Cl. 760,412 F.2d 1277 (1969).

,2,Cr. Cl. R. 143(c).
122Autogiro Co. of America v. United States, 181 Ct. Cl. 55, 69-70, 384 F.2d 391, 401-02 

(1967); Barnes v. United Slates, 170 Cl. Cl. 639, 643 (1965).
,23Alihough rule 144(d) requires briefs to be compact and concise, the rule does not limit their 

length. See J.D. Hedin Constr. Co. v. United States, 187 Ct. Cl. 45, 408 F.2d 424 (1969). Some 
of the more complex contract cases have made it extremely difficult to avoid the submission of 
lengthy briefs.

l24Such a provision was not part of the 1964 revision, but was included in the 1957 revision. 
See Ct. Cl. R. 46(c), 140 Ct. Cl. 59 (1957).

Rule 142 provides that for those parties who choose to rely solely 
upon the commissioner’s report, cases may be submitted to the court 
without filing briefs and exceptions. By agreeing not to submit briefs, 
the parties thereby can expedite presentation of the case to the court. 
Rule 143, however, sets out requirements for a party who does file 
exceptions or briefs after the commissioner’s report. Its substance is 
similar to rule 58 of the 1964 revision. One requirement in particular 
should be complied with strictly: In order to have exceptions considered 
by the court, “[a]t the end of each exception to findings of fact, 
appropriate references shall be made to the parts of the record relied 
upon in support thereof."121 The court justifiably has been quite rigid 
in demanding adherence to this requirement.122

Rule 144 on the content of a brief and rule 145 on a brief of amicus 
curiae were derived in large part from their predecessor rules and 
should command the attention of those who have occasion to prepare 
briefs for the court.123 Rule 144(a) excepts briefs of 10 or fewer pages 
from its requirements,124 and rule 144(a)(4) requires that pertinent 
provisions of constitutions, treaties, statutes, and regulations be set out 
verbatim either in the body of the brief or in an appendix.
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Rule 146 concerns arguments before the court and except for 
paragraph (c), is a reproduction of rule 65 of the 1964 revision. 
Paragraph (c) provides that for matters other than motions or 
consideration of the merits, argument may be calendared at the 
discretion of the court. Rule 147 relates to the court's findings and 
ludgment and was restructured to provide one provision on findings 
and judgment125 and a separate provision on the commissioner’s 
report. The significance of this change is not readily apparent.

\ new sentence also was added to provide that “entitled" relief may be granted, whether 
r not demanded in the pleadings. Ct. Cl. R. 147(a); see J.A. Jones Constr. Co. v. United States, 

182 Ct. Cl. 615, 620-21, 390 F.2d 886,889 (1968).
‘The presumption of correctness attached to findings of the commissioner has been the 

deciding factor in many cases. See, e.g., Connolly-Pacific Co. v. United States, 175 Ct. Cl. 134,
• 35« I 2d 995, 997 (1966); Commerce Int’l Co. v. United States, 167 Ct. Cl. 529, 537, 338 

F.2d81,86 (1964).
rCr Cl. R 151. Motions under rule 151 must be timely filed. Denial of a motion for new 

' without an assigned reason does not necessarily reflect a ruling on the matters presented in 
support of the motion such that collateral estoppel and/or res judicata contentions may be 
nvoked. Str Warthen v. United States, 157 Ct. Cl. 798, 800-01 (1962). For a discussion of the 

rationale of the time limits under this rule, see Confederated Tribes v. United States, 177 Ct. Cl.
'4. 191 (1967). Rule 151(a)(2) accords the United States the right under certain circumstances

■ He a motion for a new trial or rehearing within two years after final disposition of the case. 
28 1 S ( § 2515(b) (1964); see Badowski v. United States. 143 Ct. Cl. 23, 24-26, 164 F. Supp.
252. 253-54 (1958).

t Cl R 152; see Kaiser Aluminum Corp. v. United States, 187 Ct. Cl. 443, 450, 409 
I 2d 238, 242 (1969) (concurring opinion); Geico Builders v. United States, 177 Ct. Cl. 1025, 
1036-37 n ", 369 F.2d 992, 1000 n.7 (1966) (newly discovered evidence). Rule 152(b)(6) contains 
a one-year limitation period, in contrast to the two-year limitation period of rule 151 (a)(2).

ij* *Ct Cl R 153; see Etlimar Societe Anonyme v. United States, 123 Ct. Cl. 552, 565 n.l, 
•06 F. Supp. 191 n.l (1952).

mCt Cl R 154. This rule was drafted to conform with the new Supreme Court rules on 
'fits of certiorari. See U.S. Sup. Ct. R. 21. The period during which a writ of certiorari may 

be sought for determinations of the Court of Claims can commence on any one of several dates. 
s«r United States v. Utah Constr. & Mining Co.. 384 U.S. 394, 422 (1965) (date of final 
interlocutory order determinative of right in issue); United States v. Carlo Bianchi & Co., 373 
1 S ~i)9, '18 (1953) (date of subsequent damage determination); Marconi Wireless Co. v. United 
States. 320 U.S. 1,47 (1943) (date of liability determination).

ni.S>e notes 15-16 supra and accompanying text. The only differences in these rules from those 
issued on May 23, 1967, and amended on Apr. 1, 1968, consist of a restructuring of rule 
167 prior rule 100 relating to stay of proceedings and the addition of new rule 168. This new 

Chapter XIII: Rules 151-60. Chapter XIII discusses
rehearings, amendments of judgments, new trials,127 relief from a 
judgment or order,128 harmless error,129 and writs of certiorari.130 Except 
for the rule on writs of certiorari, the rules are replicas of the 1964 
revision.
Chapter XIV: Rules 161-70. This chapter, titled “Wunderlich
Act Review."131 applies to cases in which administrative decisions 
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rendered pursuant to disputes clauses in government contracts are 
subject to review under the Wunderlich Act.132 The rules are designed 
to supplement the other rules of procedure and are not to be considered 
independent of them merely because they are segregated in a separate 
chapter with specific pleading and proceeding requirements.133

provision, which is designed to provide guidelines and assign responsibilities for proceedings 
subsequent to the issuance of a stay order, should clarify what at times has resulted in confusing 
situtations; in addition, it should serve to expedite the ultimate disposition of a case.

Of interest to practitioners is rule 168(e), which concerns personnel and administrative agents 
boards; provision is made for additional action by the court if there is a delay in administrative 
proceedings following a stay order. Implicit in this provision, it is hoped, is the view that it will 
not be available to the party responsible for the delay.

One possible shortcoming of restructured rule 167 is its failure to account for the effect of a 
motion to reconsider a court's decision that embraces a stay order on the time limits attendant 
to the return of the matter and the record to an administrative board. See Ct. Ci R. 167(c). 
(d), (e). If such a motion is filed and granted, the record, presumably returned to the board, then 
must be sent back to the court. Thirty days is allowed to file such a motion under rule 151(c).

,3241 U.S.C. §§ 321-22 (1964); see note 16 supra.
mSee Ct. Cl. R. 161. Possible conflicts, however, between the Wunderlich Act rules and 

the other rules do exist. For example, although rule 163(a) can be interpreted to mean that the 
enumerated affirmative defenses need not be pleaded in Wunderlich Act review cases, rule 37(b) 
requires that these defenses be pleaded affirmatively. Nevertheless, the fact that rule 163(a) 
requires any motion relying on these defenses to indicate that it is filed pursuant to rule 163(a) 
might reinforce the conclusion that Wunderlich Act proceedings are not subject to the pleading 
strictures of rule 37(b).

l3<The court has required a number of petitions prepared subsequent to the issuance of these 
rules to be redrafted in order to comply with rule 162(a). Indeed, rule 162(b) indicates that a 
motion to dismiss may be proper if the provisions of rule 162(a) are not observed.

A commissioner's determination that a petition is sufficient is not subject to review by the 
court. Ct. Cl. R. 162(b)(2). More importantly, however, the administrative decision must be 
reproduced in the petition as an appendix. Ct. Cl. R. 162(a).

‘“See Russell R. Gannon Co. v. United States, 183 Ct. Cl. 971 (1968); Sundstrand Turbo v. 
United States, 182 Ct. Cl. 31, 59-60, 389 F.2d 406, 422-23 (1968); cf. Williamsburg Drapery Co. 
v. United States, 177 Ct. Cl. 776, 780-82, 369 I .2d 729, 731-32 (1966). Furthermore, the parties' 
contentions before the trial commissioner should be as complete as possible, if at a later time 
they wish the court to consider record citations and contentions. See Commercial Metals Co. v. 
United States. 176 Ct. Cl. 343, 345 (1966).

As with any set of rules, however, situations arise in which the good faith and common sense 
of the parties are required in order to effect compliance with the language and spirit of the rules, 
and proceedings under the Wunderlich Act are no exception. For example, although under rule 
164 the administrative record must be certified and filed with the court, in some cases such records 
had been lost or were incomplete. Nevertheless, the parties in those cases reconstructed or 
stipulated a record in order to give effect to the rule, thereby permitting review of the 
administrative decision. See. e.g, W.G. Cornell Co. v. United States, 179 Ct. Cl. 651, 655 n.l, 
376 F.2d 299, 302 n.l (1967).

Each practitioner with a “disputes clause” case should read these 
rules carefully before drafting his petition134 and continue to do so 
through subsequent stages of the proceedings, since the failure to 
adhere to the prescribed requirements may result in the imposition of 
sanctions.135 Since the issuance of the Wunderlich Act review rules in
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1967, many of the procedural problems associated with “disputes 
clause" cases have been alleviated.136 Furthermore, as experience under 
the rules indicates, the court has been quick to respond to the need for 
change,137 and it would appear that by doing so the court has 
successfully met the challenge presented by Wunderlich Act review.

“See Cuneo a Anthony, Beyond Bianchi: The Impact o/Utah and Grace on Judicial Review 
' Contract 'Appeals Boards' Decisions, 55 Geo. L.J. 602 (1967); Evans, supra note 9, at 442- 

43.
®See Ct Cl. R 168; Ct. Cl. R. 100, 183 Ct. CI. xix (1968).
''’The Indian Claims Commission Act provides for Court of Claims review of commission 

decisions uith appeal authorized to the Government as well as Tribal litigants. 25 U.S.C. §§ 70- 
°’ •!. see United States v. Seminole Nation, 146 Ct. Cl. 171, 173 F. Supp. 784 (1959); 

Wilkinson, Indian Tribal Claims Bipore the Court of Claims, 55 Geo. L.J. 511-28 (1966).
IMCh. 753, 60 Stat. 842 (1946) (codified in scattered sections of 28 U.S.C.). While the Court 

°l f laims has appellate jurisdiction over district court judgments involving the Federal Tort 
( laims Act, it does not have original jurisdiction over tort claims. 28 U.S.C. §§ 1491, 1504 
•1964); Jt»e fort Sill Gardens, Inc. v. United States, i/4 Ct. Cl. 86. 88, 355 F.2u o?b, 637 (1966). 
Although the new rule is designed to accomodate Court of Claims review, the appellee must 
consent to such an appeal; moreover, no such appeal has ever been determined by the court on 
the merits See generally Peartree, Statistical Analysis of the Court of Claims, 55 Geo. L.J. 541 
(1966).

"*28 U.S C. § 1406(c) (1964). When appropriate, the Court of Claims also can transfer cases 
to the district courts. 28 U.S.C. § 1506 (1964); see Zimberg v. United States, 177 Ct. Cl. 1104 
•1066) |t wj|| refuse to transfer a case, however, when such a transfer would not be in the interest 
of justice. McKibben v. United States, 181 Ct. Cl. 1199 (1967).

t i Cl. R. 14. 140 Ct. Cl. 11 (1957).
'”28 U.S.C. § 2510 (1964).

Chapter XV: Rules 171-90. Chapter XV covers appeals,
transfers from district courts, and referrals by the Comptroller 
General. Rules 171 through 175 deal with the manner of appealing 
decisions of the Indian Claims Commission138 and are similar to their 
counterpart rules in the 1964 revision. The only change occurs in rule 
T3 with the addition of paragraph (d), which requires a party’s brief 
to include in the table of contents or index specific data relating to 
those orders, determinations, or decisions of the Indian Claims 
Commission already made in the case.

Rule 179 is a new provision which treats appeals from federal 
district courts of actions involving the Federal Tort Claims Act.139 Rule 
181 relates to transfers from district courts and is comparable to the 
earlier rule of the 1964 revision; it is designed to accommodate the 
statutory provision allowing for such transfers.140 Rule 183 concerns 
referral of cases to the court by the Comptroller General. Although it 
has no specific counterpart in the 1964 revision, the rule is almost 
identical to the referral rule of the 1957 revision.141 It is designed to 
implement the statutory provision authorizing such referral;142 this 
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procedure, however, has been used only infrequently in the past two 
decades.143

u3Se’e Imondi v. United States. 120 Ct. Cl. 606 (1951); Rhode Island Discount Co. v. United 
States, 118 Ct. Cl. 262. 279, 94 F. Supp. 669, 671 (1951). Since 1951, there have been no reported 
cases referred to the court by the Comptroller General.

144175 Ct. Cl. xiv (1966).

Chapters XVI and XVII: Rules 191-210. Chapter XVI relates
to the clerk’s office and chapter XVII to attorneys. The rules 
discussing the clerk's office are identical to those in the 1964 revision. 
Nevertheless, the practitioner should pay particular attention to rule 
193 governing withdrawal of papers and exhibits, which is designed to 
achieve the objectives of availability of court papers and convenience 
to attorneys. Because of the court’s nationwide jurisdiction and because 
attorneys often have offices distant from the clerk’s home office in 
Washington. D.C., withdrawal of papers and exhibits can be a 
troublesome matter unless strict control is maintained and attorneys 
cooperate with one another.

Rules 201 through 204 cover attorneys’ admission to practice, 
disbarment, attorneys of record, and officers and employees of the 
court practicing as attorneys. Rules 202 and 204 are identical to their 
counterparts in the 1964 revision. Rule 201, however, has been 
redrafted to accommodate new provisions and to incorporate a court 
order issued subsequent to the 1964 revision that changed the admission 
fee from $5 to S10.144 The new provisions, which are found in 
paragraphs (b)(2) and (d)(2)(ii) of rule 201, authorize trial 
commissioners when hearing a case outside Washington, D.C., to act 
both on motions for admission to practice before the court and on 
motions to serve on a pro hac vice basis. The new provisions establish 
the circumstances under which trial commissioners must act on such 
matters and the procedures that must be followed. They thus represent 
a practical addition to the rules of a court that both operates 
throughout the country and accomplishes its trial function through the 
use of commissioners.

Finally, rule 203 is identical to its counterpart in the prior revision, 
except for paragraph (c) governing a plaintiffs right to change his 
attorney. The prior revision did not require leave of court to engage a 
new attorney; such permission now must be obtained pursuant to a 
motion. The motion, which must be accompanied by an affidavit of 
appointment, may be signed by the plaintiff or his newly designated 
attorney. Under the prior revision, only the plaintiff was authorized to 
sign the motion.
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Chapters XVIII and XIX: Rules 211-20. Chapter XVIII
covers duplication of the various papers, such as pleadings, motions, 
and briefs, to be filed with the court. The rules follow closely their 
counterparts in the 1964 revision,145 although the required number of 
copies has been adjusted upward by rule 214 in order to accommodate 
the increased demand created by the recent addition of two judges to 
the court.146 Rule 211 clearly states that “[t]he Clerk shall refuse to file 
an\ paper which is not in substantial conformity with this Rule or not 
in clear type."

‘ The new rules may result in an increase in duplication costs since rule 213 requires that 
duplicated papers Tiled with the court “shall cover one side of the sheet only.”

“for example. 30 copies of a printed petition and all responsive pleadings must be filed with 
the court, previously only 25 copies were required. Ct. Cl. R. 214(a)(2), (b)(2). In addition, an 
iriginal and 19 copies of any dispositive motion must be filed with the court, while previously 

onl\ an original and 15 copies were necessary. Ct. Cl. R. 214(d)(2).
,TCr Ci R 221. Rule 221 is identical to rule 83 of the revision. Although it is not necessary 

' »r the fee to be paid when the petition is filed, it should be paid within a reasonable period of 
time Ser P&rissi v. Telechron, Inc., 349 U.S. 46 (1955); see 28 U.S.C. § 2520 (Supp. IV, 1969). 
(onira, Xnno v. United States, 125 Ct. Cl. 535, 113 F. Supp. 673 (1953).

*’Ct Ci R 222. Rule 222(a) is identical to rule 84 of the 1964 revision. Paragraph 222(b)(1),
*hich was taken from rule 85 of the 1964 revision, provides for a fee of 10 cents per folio for 
certified copies of judgments; subpart (2) is new and advises that a coin-operated photocopy 
machine is available in the clerk’s office for making copies of other documents on file.

"* *Ct Ct R 223. This rule has been rewritten to provide for a flat $5 filing fee.
'“Rule 224. which is identical to rule 86 of the 1964 revision, provides for a $ 10 filing fee.
,slS>e notes 22-23 supra and accompanying text.

\ new lead sentence was inserted to make reference to rules 122 and 133(e)(2), and former 
P-iragraph ~ relating to return of transcript, which is now covered by rule 122(d), was deleted.

IS‘For example, standard form I now sets out verbatim the oath to be administered to 
reporters.

Chapter XIX, encompassing rules 221 through 224, establishes the 
lees required by the court for filing petitions,147 for copying opinions, 
reports, and judgments,148 for certifying records on certiorari,149 and for 
filing appeals from the district courts and the Indian Claims 
Commission.150
Appendices. The fifth revision contains four appendices,151
each relating to a specific subject. Although of prime concern to 
practitioners with cases involving the specific subject matter covered, 
they also contain general information important to all practitioners 
before the court.

Appendix A sets out in detail instructions for reporters engaged in 
cases before the Court of Claims. For the most part, it follows its 
counterpart appendix in the 1964 revision; there are, however, minor 
additions and deletions,152 as well as an updating of the standard 
forms.153 Counsel for each party has the responsibility of insuring that 
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reporters they employ are thoroughly familiar with the instructions 
contained in the appendix. A pamphlet containing more detailed 
instructions has been revised and is available at the clerk's office.154 
Each reporter involved in a Court of Claims case should have a copy 
of this pamphlet.

l54It contains the full text of rule 122, a portion of rule 133(e)(2), and footnotes concerning 
payment for the transcript and delivery of the transcript and exhibits.

lisSee note 22 supra and accompanying text.
IMSince the provisions relating to common carrier cases have been so effective, they were not 

revised in any material respect. The only change is in paragraph 21, which gives the parties 30 
days to respond to motion for referral to the Interstate Commerce Commission.

One area in which an addition to the rules might prove beneficial, however, concerns the 
information a carrier is required to submit by way of a schedule requesting admission of facts 
under paragraph 2. The rationale of the common carrier rules is premised on a prior claim having 
been made to the General Accounting Office (GAO). Nevertheless, there are a number of claims 
presently on file in the court by so-called household-goods carriers which were not previously 
submitted to GAO and which did not arise from deduction or refund actions initiated by GAO 
To govern such situations, future consideration might be given to enlarging present paragraph 
2(G)(2)(p) by adding the following sentence:

... In the event there is no General Accounting Office reference because the account 
has not been made the subject of claim or adjustment in that Office, the name of the 
government paying agency and bureau, the disbursing office voucher number, and the 
date of payment must be shown.

The proposed addition would require the carrier to supply information that would enable GAO 
to more readily identify and locate the involved accounts. Due to the absence of easily-supplied 
carrier information, there is currently much uncertainty, considerable confusion, and needlessly 
expended effort.

Finally, future consideration also might be given to drafting additional common carrier rules 
in order to implement those statutory provisions regarding actions to enforce, enjoin, set aside, 
or annual orders of the Interstate Commerce Commission in judicial reference cases. See 28 
U.S.C. § 1336 (1964).

157For a short history of the evolution of the common carrier rules, see Stern & Brenner, supra 
note 6, at 274-79. A procedural interrelationship exists between the Court of Claims and the 
Interstate Commerce Commission. 28 U.S.C. § 1336 (1964); see Seaboard Airline R.R v. 
United States, 181 Ct..Cl. 719, 387 F.2d 651 (1968); McLean Trucking Co. v. United States, 
181 Ct. Cl. 170, 387 F.2d 657 (1967).

lMSee note 23 supra. Appendix D incorporates, with amendments, General Orders previously 
issued by the chief commissioner. See 176 Ct. Cl. xxxi-xxxv (1966).

Appendix B is new and contains a list of all courtroom locations 
in the country.155 Appendix C governs procedures in common carrier 
cases156 and is similar to appendix B of the 1964 revision.157 Appendix 
D, also a new provision, covers procedures in congressional reference 
cases158 and is included as an appendix to the rules with the court's 
permission. The court as such, however, was not responsible for 
Appendix D; nor was the court’s approval sought for its composition. 
The chief commissioner and trial commissioners bear responsibility for 
implementing the congressional reference statute. It can be assumed 
that prior congressional reference cases will have precedential value for 
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future cases in this area;159 in addition, many of the court’s rules have 
been adopted for application in congressional reference case 
proceedings,160 although the practitioner should be aware of those that 
have not been so adopted.161

'See eg. Moorland Court, Inc. v. United States, 174 Ct. Cl. 810, 357 F.2d 362 (1966); 
Burkhardt v. United States, 113 Ct. Cl. 658, 84 F. Supp. 553 (1949).

‘"Ct. Cl. R. app. D, U 6, see id. H 11.
“'Ct. Cl. R app. D, H 14.
,c28 U.S.C. § 33I (1964).

Conclusion

The 1969 revision of the rules for the United States Court of 
Claims is a manifestation of the underlying philosophy and goals of 
the Judicial Conference of the United States relative to rules of practice 
jnd procedure in other federal courts. The changes and additions to the 
rules embodied in the fifth revision strive ikto promote simplicity in 
procedure, fairness in administration, the just determination of 
litigation, and the elimination of unjustifiable expenses and delay.”162 
\s now constructed, the rules should meet the challenge of the future 
without deviating from the objectives established by the Judicial 
Conference.
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NOTES
CONSTITUTIONAL RIGHTS AND 

ADMINISTRATIVE INVESTIGATIONS: 
SUGGESTED LIMITATIONS ON THE 

INQUISITORIAL POWERS OF THE FEDERAL 
AGENCIES

Alarmed by the rapidly expanding role of administrative agencies 
regulating private interest, in 1946 Justice Murphy protested the use of 
nonjudicial subpoenas in administrative investigations, cautioning that 
”[e]xcessive use or abuse of [such] authority can not only destroy 
man’s instinct for liberty, but will eventually undo the administrative 
processes themselves.”1 Today, administrative agencies enjoy an even 
greater power to demand production of private books and records and 
to make searches and seizures of private property. Some 60 federal 
statutes have bestowed investigative subpoena power upon various 
executive and administrative officials.2 Moreover, many administrative 
agencies have been delegated statutory authority to inspect or search 
private premises without being required to obtain prior judicial 
approval.

Thus, the growing pervasiveness of the elaborate administrative 
agenc\ system, accompanied by an exponential increase in technology, 
has challenged the fourth amendment guarantee against unreasonable 
search and seizure. Effective government regulation demands access to 
necessary information; yet the basic right to privacy, which the fourth 
amendment embodies, also must be preserved. Although striking a 
balance between these societal interests has become increasingly more 
difficult, an examination of the underlying problems and existing case 
lav. can aid in finding a workable solution. This Note, therefore, first 
analyzes the two basic inquisitorial powers of the federal agencies: the 
power to issue an administrative subpoena and the power to search or 
inspect. After considering those Supreme Court decisions that have 
attempted to limit the scope of these powers, it concludes that 
constitutional guarantees can be safeguarded more effectively without 
unduly hampering the ability of administrative agencies to perform 
their investigatory duties.

'Oklahoma Press Publishing Co. v. Walling, 327 U.S. 186, 218 (1946) (dissenting opinion).
'Rogge. Inquisitions by Officials: .4 Study of Due Process Requirements in Administrative 

Investigations, 47 Minn. L. Rev. 939, 995 (1963).

345
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Administrative Subpoena Powers

The issuance of a subpoena is one of the investigative methods 
utilized by administrative agencies to obtain information.3 The agencies 
themselves, however, lack the power to compel compliance and must 
obtain a judicial enforcement order, which penalizes for contempt of 
court the subpoenaed party who refuses to obey.4 Although this 
procedure is thought to safeguard the public from invidious 
governmental intrusion by interposing a neutral judicial officer, the 
judiciary has been reluctant to examine the scope of the requested 
material and often has failed to quash subpoenas directed to individuals 
who possess legitimate defenses to enforcement.

LIMITATIONS ON THE SCOPE OF SUBPOENAS

In light of the guidelines set forth by the Supreme Court in 
Oklahoma Press Publishing Co. v. Walling? the judiciary's role in 
determining the scope of enforceable subpoenas appears nominal. In 
Oklahoma Press, the Court indicated that the constitutional 
proscription of unreasonable searches and seizures is satisfied if the 
district court can make a threefold determination: (1) The investigation 
is authorized by Congress for a purpose in which Congress has a 
legitimate interest; (2) the documents sought are relevant to such 
inquiry; and (3) the documents are particularized with adequate 
specificity. Nevertheless, because “relevancy and adequacy or excess in 
breadth of the subpoena are matters variable in relation to the nature, 
purposes and scope of the inquiry,”6 these tests are incapable of precise 
definition and in actual application have been interpreted so liberally 
that objections to subpoena enforcement have been infrequently 
sustained.
Relevancy. Notwithstanding the language in Oklahoma Press,
the Supreme Court has indicated by its per curiam reversals that in

'See generally I K. Davis. Administrative Law §§ 3.0I-. 14 (1958); Benton,/ItMnn/jZraf/ve 
Subpoena Enforcement, 4\ Texas L. Rev. 874 (1963).

4The first statute giving subpoena power to an administrative agency, the Interstate Commerce 
Commission, bestowed no correlative enforcement power; rather it required that enforcement be 
obtained through the courts. Act of Feb. 4, 1887, ch. 104, pt. I, § 12, 24 Stat. 383, as amended. 
49 U.S.C. § 12 (1964). The Supreme Court early approved of this judicial enforcement procedure 
but narrowly limited the subpoena power to those investigations concerned with a specific breach 
of the law. Compare ICC v. Brimson, 154 U.S. 447, 478-79 (1894), with Harriman v. ICC, 211 
U.S. 407, 419-20 (1908). Subsequent legislation, however, granted the ICC and other agencies 
having similar fact-finding responsibilities the power to investigate almost any area of their 
choosing. See, e.g., The Interstate Commerce Act, ch. 104, p. I, § 13, 36 Stat. 551 (1910), as 
amended, 49 U.S.C. § 13 (1964).

s327 U.S. 186 (1946).
8 Id. at 209.
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issuing enforcement orders the district courts need not affirmatively 
examine a demanded document’s relevancy to a legitimate investigative 
purpose; nor need they inspect the individual documents sought.* 1 * * * 5 * 7 
Moreover, agencies are not limited in their requests for information 
solely to persons and business entities subject to their regulatory 
jurisdiction;8 * typically, they may demand by subpoena the testimony of 
any witness and the production of any document necessary and 
relevant1" to the inquiry.10 A judicial presumption also has developed 
that an agency’s stated findings of relevancy are correct,”11 and one 
'Aho challenges the demand for information must make a satisfactory 
showing that the agency has erred before he can claim a right to 
prevail.12 Thus, the agencies themselves have become the final judge of 
the subpoenaed documents' relevancy, and the courts seem required 
mereh to summarily approve the administrative subpoena.13

;£g. FTC v. Crafts, 355 U.S. 9, rev’g per curiam 244 F.2d 882 (9th Cir. 1957); CAB v. 
Herman. 353 U.S. 322 (1957), rev’g per curiam 237 F.2d 359 (9th Cir. 1956). If objections to 
subpoenas are articulated with sufficient specificity, the Court’s nonexamination and summary 
deterrence io agency investigatory authority may be avoided. See Note, Resisting Enforcement 

' Administrative Subpoenas Duces Tecum: Another Look at CAB v. Hermann, 69 Yale L.J. 
131, 137 (1959).

‘Set , g. Packers and Stockyard Act § 402, 7 U.S.C. § 222 (1964); Agriculture Marketing 
Xgreement Act § 86(h), 7 U.S.C. § 610(h) (1964); Federal Trade Commission Act §§ 8-10, 15

1 S C §§ 48-50 (1964); Communications Act of 1934 § 409(e), 47 U.S.C. § 409(e) (1964).
‘The bounds of relevancy are loosely drawn. The FCC has been permitted to obtain as relevant 

all information which might reasonably influence its subsequent regulatory action. FCC v. Cohn, 
'4 I Supp. 899, 907 (S.D.N.Y. 1957). The Tenth Circuit has stated that an investigation process 

s lawful “if it confines its requirements within the limits which reason imposes in the
circumstances of the particular case.” McGarry v. SEC, 147 F.2d 389, 392 (10th Cir. 1945).

“/ g., FTC v. Bowman, 248 F.2d 456, 457-58 (7th Cir. 1957); FTC v. Tuttle, 244 F.2d 605,
5 i2d Cir. j, cert, denied, 354 U.S. 925 (1957); Freeman v. Brown Bros. Harriman & Co., 250 

f Supp 32 ' (S.D.N.Y.), affd, 357 F.2d 741 (2d Cir.), cert, denied, 384 U.S. 933 (1966);
f reeman v Fidelity-Philadelphia Trust Co., 248 F. Supp. 487, 492 (E.D. Pa. 1965).

Kilgore Nat’l Bank v. Federal Petroleum Bd., 209 F.2d 557 (5th Cir. 1954). Affirming the
hstrict court’s enforcement order, the court in Kilgore held that the administrative board’s 
‘inding of relevancy bears at least a prima facie stamp of correctness. “When conducting 
investigations within the limit of its lawfully granted authority, the Board does not occupy the 
position of a party to litigation and thus come within the axiomatic rule of adversary proceedings 

that generally upon the movant rests the burden of sustaining his right to proceed.” Id. at 
>60; accord. United States v. Woerth, 130 F. Supp. 930, 942 (N.D. Iowa 1955), affd, 231 F.2d 
822 (8th Cir. 1956).

’Kilgore Nat’l Bank v. Federal Petroleum Bd., 209 F.2d 557, 560-61 (5th Cir. 1954); see. e.g.,
f If ' Standard Am., Inc., 306 F.2d 231 (3d Cir. 1962) (party has burden of showing demand 
unreasonable); Bowles v. Northwest Poultry & Dairy Prods. Co., 153 F.2d 32, 34 (9th Cir. 1946) 
•party must rebut presumption that agency deemed information necessary); SBA v. Barron, 240
' Supp 4 ‘4. 446 (W.D.S.C. 1965) (party must show irregularity or unlawfuness of subpoena).

Hermann v. CAB, 237 F.2d 359, 363 (9th Cir. 1956), rev’d per curiam, 353 U.S. 322
'' ) \lthough the court in Hermann had stated that the district court should not be required 

to rubber stamp administrative subpoenas, the Supreme Court's subsequent reversal suggests 
approval of such a practice. Cf. Oklahoma Press Publishing Co. v. Walling, 327 U.S. 186, 214 
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Specificity and Overbreadth. The adequacy of a subpoena in
specifying the material sought is rarely challenged successfully, and 
although initially subject to a prohibition against “fishing 
expeditions,” subpoenas of increasingly wide scope have been upheld 
by the courts.14 The subpoena need only describe the records “as 
accurately as they could be described under the circumstances,"15 and 
the mere allegation that it is too broad is insufficient to render it 
invalid,16 especially if the court determines that the demand is not too 
oppressive.17 Furthermore, the court itself may place limitations upon 
subpoenas and thereby enforce them although they were initially so 
broadly drawn as to be oppressive and unreasonable.18 Likewise, the 
court in its enforcement order may alter and more precisely define the 
request to insure that the information desired by the agency is 
obtained.19 Nevertheless, subpoenas may demand records compiled 

(1946) (agency, not district court, determines question of coverage during preliminary 
investigation).

l4Since judicial subpoena powers were subject to many historical limitations, originally the 
courts likewise limited the subpoena powers of administrative agencies. As Justice Holmes stated. 
“Congress [did not intend] to authorize one of its subordinate agencies ... to direct fishing 
expeditions into private papers on the possibility that they may disclose evidence of crime.” ETC 
v. American Tobacco Co., 264 U.S. 298, 305-06 (1924); see Ellis v. ICC, 237 U.S. 434. 445 
(1915) (power to question parties not subject to agency regulation limited to matters under 
investigation); Harriman v. ICC, 211 U.S. 407, 419-20 (1908) (agency inquiry limited to matters 
that might have been the object of a complaint).

Ultimately, however, the courts realized that agencies charged with enforcing regulatory 
legislation would require powers of original inquiry. Those agencies with both investigatory and 
accusatory duties were analogized to the Grand Jury, which is able to make an investigation in 
order to inform itself whether there is a probable violation of the law. United States v. Morton 
Salt Co., 338 U.S. 632, 642-43 (1950). Moreover, the “fishing expedition” prohibition has been 
relaxed, and the agencies are now free to investigate broadly into areas that do not present a 
matter of controversy. See. eg.. id.; United States v. Tyson’s Poultry, Inc., 216 F. Supp. 53. 
appeal dismissed. 319 F.2d 860 (8th Cir. 1963); notes 8-9 supra and accompanying text.

15Menzies v. FTC, 242 F.2d 81, 84 (4th Cir.), cert, denied, 353 U.S. 957 (1957).
lsFreeman v. Fidelity-Philadelphia Trust Co., 248 F. Supp. 487, 492-93 (E.D. Pa. 1965); FCC 

v. Cohn, 154 F. Supp. 899, 908 (S.D.N.Y. 1957).
’’Freeman v. Fidelity-Philadelphia Trust Co., 248 F. Supp. 487, 493 (E.D. Pa. 1965) 

(inconvenience lessened by examination of documents at party’s place of business); United Stales 
v. Tyson's Poultry, Inc., 216 F. Supp. 53, 67-68 (W.D. Ark.), appeal dismissed, 319 F.2d 860 
(Sth Cir. 1963) (loss of space and man-hours required to collect and copy records and documents 
minimized); FCC v. Cohn. 154 F. Supp. 899, 912 (S.D.N.Y. 1957) (burden not oppressive in light 
of purpose served by investigation).

"‘NLRB v. Anchor Rome Mills Inc., 197 F.2d 447, 449 (5th Cir. 1952); FCC v. Cohn, 154 
F. Supp. 899, 912 (S.D.N.Y. 1957). In FTC v. Bowman. the court modified a subpoena, which 
would have required that voluminous records be transported from 32 establishments in 29 cities, 
and ordered the agency to make the necessary compilations from examination of the company's 
records at their usual locations. 149 F. Supp. 624, 630 (N.D. 111.), affd, 248 F.2d 456 (7th Cir. 
1957).

”ln General Trades School v. United Slates, the appellate court accepted in lieu of the 
agency’s subpoena the subsequent compliance order of the district court, which was more



1969] Administrative Investigations 349

over a long period of time20 or a large number of documents,21 and 
despite allegations of overbreadth, k‘[s]ubpoenas requiring the produc
tion of all documents relative to an inquiry have been consistently 
sustained by the court.”22

roirictive and made a “sufficient express specification of the records to be produced.” 212 F.2d 
656.661 (8th Cir. 1954).

* \dams v. F TC, 296 F.2d 861, 867 (8th Cir. 1961), ceri, denied. 369 U.S. 864 (1962) (annual 
reports and profit and loss statements for 20-year period).

:iC \B v Hermann, 353 U.S. 322 (1957), rev'g per curiam 237 F.2d 359 (9th Cir. 1956). The 
enforcement order in Hermann was alleged to require search of more than 1,000,000 documents. 
Note, Resisting Enforcement of Administrative Subpoenas, supra note 7, at 134.

"Shotkin v Nelson, 146 F.2d 402, 405 (10th Cir. 1944) (emphasis added), citing Brown v. 
United States. 276 U.S. 134 (1928) and Consolidated Rendering Co. v. Vermont, 207 U.S. 541 
(1908). Contra. Spartan Radiocasting Co., 12 P & F Radio Reg. 435 (1955) (all books, papers 
ind documents in 10 categories over four years lacks specificity).

3lnited States v. White, 322 U.S. 694, 701 (1944); Wilson v. United States, 221 U.S. 361, 
'^2-84 (1911); Hale v. Henkel, 201 U.S. 43, 69-75 (1906).

^Oklahoma Press Publishing Co. v. Walling, 327 U.S. 186, 208 (1946); Baltimore & O.R.R. 
' ICC, 221 U.S. 612, 622 (1911). Nor may the employee assert a personal right to retain 
corporate books against a demand for production. Since at all times the books are used by the 
employee in corporate transactions while he is subject to the direction of the corporation, they 
remain under the continuous control of the corporation. Wilson v. United States, 221 U.S. 361, 
"5 11911 ). The employee can assert the privilege in his personal capacity for only those papers 
that are his private property and not the property of the corporation. See Wagman v. Arnold, 
U2 I Supp. 637. 641—42 (S.D.N.Y. 1957), modified, 257 F.2d 272 (2d Cir. 1958) (papers related 
to corporate affairs not considered employee’s private property).

;i( orporations are creatures of the State and have been given special privileges and franchises 
subject to the laws of the State and the limitations of their charters. Accordingly, “(wjhile an
ndividual may lawfully refuse to answer incriminating questions unless protected by an immunity 
statute, it does not follow that a corporation, vested with special privileges and franchises, may 
refuse to show its hand when charged with an abuse of such privileges.” Hale v. Henkel, 201 

rt-” U.S. 43, 75 (1906); accord, Wilson v. United States, 221 U.S. 361, 382-84 (1911).

DEFENSES TO COMPLIANCE WITH SUBPOENAS

Although a party may attempt to avoid compliance with a 
subpoena by asserting constitutional guarantees and other privileges, 
the administrative agencies do not appear substantially restricted by 
such defenses. Because the privileges are subject to many exceptions 
and because the fifth amendment guarantee against self-incrimination 
can be circumvented by the immunity provisions of compulsory 
testimony statutes, such defenses are generally unavailing.

Comprising one of the larger groups of subpoenaed parties who 
cannot invoke the self-incrimination privilege are corporations;23 
urthermore, since the privilege is a personal one, a corporation may 

not assert it on behalf of an officer or employee who might be 
incriminated by subpoenaed corporate records.24 Initially, justification 
for denying corporations the privilege was based upon the state
franchise theory;25 * * this theory has given way, however, to the more 
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inclusive “impersonality test,” established by the Supreme Court in 
United States v. White.26 In White, the Court held that an organization 
may not invoke the fifth amendment privilege against compulsory 
incrimination if it has “a character so impersonal in the scope of its 
membership and activities that it cannot be said to embody or represent 
the purely private or personal interests of its constituents, but rather 
to embody their common or group interests only.”27 Most 
corporations, as well as many noncorporate business organizations that 
do not meet the state franchise criteria, would seem classifiable as 
“impersonal” within the White test.28 Moreover, denial of the privilege 
extends uniformly to both the public-issue corporation, in which 
personal identification of the corporation and its directorial agents is 
remote, and the closely held corporation, in which management and 
ownership are vested in the same persons and any incriminating 
evidence readily reflects upon the few employee-owners.29

28322 U.S. 694 (1944).
27 Id. at 701.
2\8>c Rogers v. United States, 340 U.S. 367, 372 (1951) (Communist Party); United States 

v. White, 322 U.S. 694, 700 (1944) (labor union); United States v. Silverstein, 314 F.2d 789 (2d 
Cir.), cert, denied, 374 U.S. 807 (1963) (limited partnership). A small general partnership, 
however, has been excluded from the scope of “impersonal” organizations. See, e.g., United 
States v. Cogan, 257 F. Supp. 170 (S.D.N.Y. 1966); In re Subpoena Duces Tecum, 81 F. Supp. 
418 (N.D. Cal. 1948). Its members, therefore, can assert the privilege against self-incrimination. 
E.g., United States v. Cogan, supra at 174; Application of Weiss, 283 F. Supp. 97, 98 (E.D.N.Y. 
1968) (dictum); United States v. Lawn, 115 F. Supp. 674, 677 (S.D.N.Y.), appeal dismissed sub 
nom., United States v. Roth, 208 F.2d 467 (2d Cir. 1953).

29In United States v. Crespo, the two sole stockholders of a corporation were served with 
administrative summonses to produce certain corporate books. The court held that “the custodian 
of corporate records cannot refuse to produce the records on Fifth Amendment grounds even 
though the contents may incriminate him, and even though the corporation has few 
stockholders.” 281 F. Supp. 928, 936 (D. Md. 1968). Incriminating corporate records have been 
subpoenaed even when the corporation is a mere alter ego of its owner. Hair Indus., Ltd. v. United 
States, 340 F.2d 510, 511 (2d Cir.), cert, denied, 381 U.S. 950 (1965); United States v. Fago, 
319 F.2d 791, 793 (2d Cir. 1963); United States v. Guterma, 272 F.2d 344, 346 (2d Cir. 1959); 
Application of Weiss, 283 F. Supp. 97, 99 (E.D.N.Y. 1968).

30Shapiro v. United States, 335 U.S. I, 33 (1948), quoting Davis v. United States, 328 U.S. 
582, 589-90 (1946). See generally Meltzer, Required Records, the McCarran Act and the Privilege 
Against Self-Incrimination, 18 U. Cm. L. Rev. 687 (1951).

Another group denied access to the fifth amendment privilege is 
that consisting of individuals required by law to keep records “in order 
that there may be suitable information of transactions which are the 
appropriate subjects of governmental regulation and the enforcement of 
restrictions validly established.”30 These required records have public 
aspects, and when they are obtained legally through the use of a 
subpoena, they are available as evidence and not protected by the fifth 
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amendment privilege.31 Furthermore, the mere denomination of records 
as “required" determines the availability of the privilege.32

:,Shapiro v. United States, 335 U.S. 1, 34-35 (1948); accord. Wockner v. United States, 211 
F 2d 490. 493 (9th Cir. 1954). This doctrine is premised on the following rationale:

The State requires the books to be kept, but it does not require the officer to commit 
the crime. If in the course of committing the crime he makes entries, the criminality 
of the entries exists by his own choice and election, not by compulsion of law. The State 
announced its requirement to keep the books long before there was any crime; so that 
the entry was made by reason of a command or compulsion which was directed to the 
class of entries in general, and not to this specific act. The duty or compulsion to 
disclose the books existed generically, prior to the specific act; hence the compulsion is 
not directed to the criminal act, but is independent of it, and cannot be attributed to 
it.

8 J Wigmore, Evidence § 2259(c)(1) (3d ed. 1940), quoted in Shapiro v. United States, 335 
U.S. 1. 35 n.46 (1948).

'‘See Note, Constitutional Limits on the Admissibility in the Federal Courts of Evidence 
Obtained from Required Records, 68 Harv. L. Rev. 340, 341 (1954).

"The attorney-client privilege extends to the substance of matters communicated to an 
attorney in professional confidence. Colton v. United States, 306 F.2d 633, 637 (2d Cir. 1962), 
cert denied, 371 U.S. 951 (1963); see 8 J. Wigmore, Evidence § 2311 (3d ed. 1940); C. 
McCormick. Evidence § 95 (1954). Some courts have held that an accountant’s memorandum 
prepared at the request of taxpayer’s attorney in the course of an attorney-client relationship 
constitutes a confidential communication within the privilege. See United States v. Judson, 322 
F 2d 460, 462 (9th Cir. 1963); Bauer v. Orser, 258 F. Supp. 338, 342 (D.N.D. 1966). But cf 
I nited States v. McKay, 372 F.2d 174 (5th Cir. 1967) (appraisal report is work product of expert 
*hom attorney employed and not subject to privilege).

Xlthough the attorney-client privilege may be an available defense to disclosure of an 
accountant's papers in an attorney’s possession, many courts view as untenable an attorney’s 
assertion of his client's privilege against self-incrimination. See, e.g., Bouschor v. United Slates, 
316 F.2d 451, 458-59 (8th Cir. 1963); United States v. Boccuto, 175 F. Supp. 886, 890 (D.N.J.), 
appeal dismissed, 274 I .2d 860 (3d Cir. 1959). Relying on an agency theory, however, two courts 
have recognized an attorney's standing to invoke his taxpayer-client’s privilege when the taxpayer 
himself properly could have refused production of the subpoenaed documents. See United States 
v Judson. 322 1.2d 460, 466 (9th Cir. 1963); Application of House, 144 F. Supp. 95, 100 (N.D. 
Cal. 1956).

uAn accountant's work papers generally are considered the sole property of the accountant, 
and when they are in his possession, he may not assert the privilege against self-incrimination 
for the taxpayer. United States v. Zakutansky, 401 F.2d 68, 72 (7th Cir. 1968), cert, denied, 393 
I S 1021 (1969); Sale v. United States, 228 F.2d 682 (8th Cir.), cert, denied, 350 U.S. 1006 
(I9>6) Furthermore, no privilege exists between an accountant and his client that would preclude 
the production of the accountant’s work papers. Falsone v. United States, 205 F.2d 734, 741 (5th 
Cir.). cert denied, 346 U.S. 864 (1953); United States v. Culver, 224 F. Supp. 419, 434 (D. Md. 
■963); I nited States v. Boccuto, 175 F. Supp. 886, 890 (D.N.J.), appeal dismissed, 274 F.2d 860 
(3d Cir. 1959).

When an accountant’s papers are in the taxpayer’s possession, the courts look to the

Also limiting the efficacy of the fifth amendment privilege is the 
requirement of standing. For example, in income tax investigations the 
Internal Revenue Service can circumvent the taxpayer’s privilege 
against self-incrimination by directing subpoenas to third persons who 
have access to the taxpayer’s financial records. When the records are 
in the possession of either the taxpayer’s attorney33 or accountant,34 
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there are conflicting views as to whether either can claim the privilege 
for his client.

To further insure that the agencies are able to obtain desired 
information. Congress has passed compulsory testimony statutes, 
which provide natural persons with immunity from prosecution, 
penalty, or forfeiture on account of testimony or documents produced 
in compliance with an agency's subpoena.35 The constitutionality of 
these statutes has been upheld because they afford the individual 
absolute immunity from prosecution.36 The subpoenaed party, however, 
must specifically assert his privilege,37 and a prior waiver of the fifth 
amendment privilege regarding certain information is considered a 
waiver of statutory immunity for that information.38 In addition, the 
“immunity bath" conferred by these statutes does not apply 
prospectively to penalties imposed for violations committed after the 
witness' testimony;39 nor does it extend to production of either required 

ownership of the papers to determine if the taxpayer can assert the privilege. If the court finds 
that the accountant in good faith relinquished his claim to the papers, then the taxpayer has 
rightful possession and can resist production. United States v. Cohen, 250 F. Supp. 472 (D. Nev 
1965), affd, 388 F.2d 464 (9th Cir. 1967). If, however, the taxpayer obtained possession in 
anticipation of an IRS demand upon the accountant for production, the court will find that the 
papers are not in the taxpayer's rightful and indefinite possession and deny him the privilege 
United States v. Zakutansky, 401 F.2d 68, 72 (7th Cir. 1968), cert. denied, 393 U.S. 1021 (1969).

“Eg., 19 U.S.C. § 1333(e) (1964) (Tariff Commission); 29 U.S.C. § 209 (1964) (Fair Labor 
Standards Act); 42 U.S.C. § 405(f) (1964) (Social Security); see Note, The Federal Witness 
Immunity Acts in Theory and Practice: Treading the Constitutional Tightrope, 72 Yale L.J 
1568, app. A. at 1611-12 (1963) (listing over 40 federal witness immunity statutes).

“United States v. Murdock, 284 U.S. 141, 149 (1931); Brown v. Walker 161 U.S. 591 (1896); 
Counselman v. Hitchcock. 142 U.S. 547 (1892). “Answers may be compelled regardless of the 
[fifth amendment] privilege if there is immunity from federal and state use of the compelled 
testimony or its fruits in connection with a criminal prosecution against the person testifying ” 
Gardner v. Broderick. 392 U.S. 273, 276 (1968), citing Murphy v. Waterfront Comm'n, 378 U S. 
52. 79 (1964).

J7The first statutory enactment, the Compulsory Testimony Act, did not require the 
subpoenaed individual to assert his constitutional privilege against self-incrimination if he desired 
immunity; immunity was conferred automatically when he was sworn and subsequently testified. 
Act of Feb. 11. 1893, ch. 83. 27 Stat. 443, 49 U.S.C. § 46 (1964); see United States v. Monia, 
317 U.S. 424, 430 (1943) (dictum). In a series of acts adopted between 1934 and 1940, however, 
Congress provided that a subpoenaed individual desiring immunity must specifically assert his 
constitutional privilege. See. eg., Securities Act of 1933 § 22, 15 U.S.C. § 77v(c) (1964); 
Securities Act of 1934 § 21, 15 U.S.C. § 78u(d) (1964); Investment Advisers Act of 
1940 § 209, 15 U.S.C. § 80b-9(d) (1964).

“A taxpayer who voluntarily permits federal agents to inspect his tax records cannot later 
withdrawn his permission and terminate the waiver of his fifth amendment privilege. Glotzbach 
v. Klavans. 196 F. Supp. 685 (E.D. Va. 1961). Nevertheless, waiver of constitutional rights may 
not be lightly inferred from vague and uncertain evidence. Smith v. United States, 337 U.S. 137, 
150 (1949); cf. Miranda v. Arizona. 384 U.S. 436, 475 (1966); Johnson v. Zerbst, 304 U.S. 458 
(1938).

“United States v. Smith. 206 F.2d 905, 907-08 (3d Cir. 1953); United States v. American 
Radiator & Standard Sanitary Corp., 278 F. Supp. 608, 612 (W.D. Pa. 1967); United Stales v. 
Swift, 186 F. 1002, 1012 (N D. III. 1911).
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records or records of organizations meeting the White “impersonal” 
lest, since in both instances the fifth amendment right against self
incrimination is unavailable.40

•Sw Amato v. Porter. 157 F.2d 719, 721 (2d Cir. 1946); United States v. Greater Kansas 
< Coal Retail Merchants' Ass’n, 85 1 Supp. 503, 513-15 (W.D. Mo. 1949). For a discussion 
oi the While test, see notes 23-31 supra and accompanying text.

" A subpoened party thus would be protected in the same manner as a taxpayer, who is entitled 
to the Miranda warnings before being interviewed by an IRS agent and to have his accountant 
present at the preprosecution interview. United States v. Dickerson, 413 F.2d 1111 (7th Cir. 
1969); United States v. Tarlowski, 305 F. Supp. 112 (E.D.N.Y. 1969). Contra, United States v. 
Browney. No. 13,153 (4th Cir., Jan. 5, 1970)

RESTRICTING THE SCOPE OF SUBPOENAS

In order to prevent unreasonable intrusions upon the privacy of 
subpoenaed citizens, it is necessary to restrict the virtually unlimited 
power vested in administrative agencies to compel testimony and 
production of documents, particularly since the agencies themselves are 
in fact the final arbiter of what material or evidence is relevant. 
Xlthough an individual has the right to refuse compliance and demand 

a court enforcement order, many persons, when confronted with an 
official government subpoena, are unaware of such enforcement 
procedure. Moreover, those who do go to court receive little relief 
because of judicial unwillingness to examine the relevancy of 
subpoenaed material.

To fulfill their regulatory function, administrative agencies must 
have authority to compel production of records and documents; to 
safeguard unwitting citizens, however, the Government perhaps should 
provide an ombudsman, analogous to a public defender, to counsel the 
subpoenaed individual and inform him of his rights.41 In addition to 
an advisory role, it might be apropos for such an ombudsman to have 
some discretionary power to deny subpoenas that seek blatantly 
irrelevant material, subject to judicial review in which the agency must 
earn the burden of persuasion. Should an individual refuse to submit 
his records to the demanding agency, the ombudsman could have 
agents, similar to courts' masters, investigate the validity of the 
individual's assertion. The agents would be bound to secrecy and 
prohibited from disclosing any incriminating evidence unrelated to the 
information sought by the subpoena. From the information gathered, 
the ombudsman would be able to prepare a well-reasoned argument for 
the court, listing specific instances in which the subpoena failed to limit 
itself to relevant information, inadequately described the material 
sought, or was written in oppressively broad terms. With these specific 
allegations of asserted error and with other supportive evidence, the 
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court could make a reasoned judgment on the request for an 
enforcement order.

Additionally, fifth amendment defenses to subpoena enforcement 
should be more readily available, especially in regard to the close 
corporation, which should be regarded as a personal organization 
under the White test. Because there is an intimate identity of ownership 
and management in a close corporation, it is more similar to the 
general partnership42 than to the public corporation, and as such, 
compulsory production of records is more likely to result in sell
incrimination. The State’s authority to inspect corporate records 
should be subordinated to the privilege apainst self-incrimination for 
such organizations, which embody the personal interests of their 
members.43

*2See note 28 supra.
i2See Lipton & Petrie, Constitutional Safeguards and Corporate Records, N.Y.U. 23rd Inst, 

on Fed. Tax. 1315, 1329-30 (1965).
“See Note, Constitutional Limits, supra note 32, at 343-44. The theory that the fifth 

amendment privilege is not applicable because the businessman has waived the privilege as a 
condition precedent to operating his business should be rejected. Waiver implies consent, which 
in turn implies choice; since the businessman has no choice but to keep the records in order to 
effectively operate his business, the fifth amendment privilege should not be deemed waived.

As a further protection, the “required records" doctrine should be 
narrowly applied. The mere recitation that certain records are 
“required” may vest unfettered discretion in the Government to 
unreasonably deny an individual his privilege against self
incrimination. Although the Government cannot force a person to 
make an oral statement, it may avoid this proscription by requiring 
that certain information be documented and subsequently compelling 
its disclosure. Admittedly, there are certain areas of sufficient public 
interest to justify government regulation by the “required records" 
technique, but some restraints must be imposed to assure that such 
areas are not so broadly construed as to encompass at the expense of 
the fifth amendment other activity of less importance, furthermore, 
certain types of records must be kept by all entrepreneurs in order to 
manage their businesses. If the Government denominates these essential 
records as “required," then the businessman is faced with the dilemma 
of either abandoning his business or waiving his constitutional right 
against self-incrimination in regard to the information in the no\*  
“required" records.44

Administrative Search Powers

In addition to subpoena power, many federal administrative 
agencies also have the power to search or inspect the premises of 
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persons or businesses subject to their regulatory authority. Such power 
is granted specifically to the agencies by statute,45 often with little 
apparent regard for either the fourth amendment's prohibition of 
unreasonable searches and seizures or its warrant requirement. 
Moreover, in deference to the legislative grant, courts generally have 
managed to ignore fourth amendment challenges to such investigative 
procedures, deeming such practices essential to the regulatory functions 
of the agencies. Consequently, many agencies have been endowed with 
ver) broad investigative search and seizure powers, the constitutionality 
of which is at least questionable.

AGENCY AUTHORITY

The Food and Drug Administration and the Interstate Commerce 
Commission are two agencies possessing such broad powers. 
Consideration, therefore, of the manner in which their grants of 
authority have been treated by the courts will serve to illustrate both 
the rationale of fourth amendment attacks upon federal administrative 
search powers and the traditional judicial response.
Food and Drug Administration. Section 704 of the Federal
Food. Drug, and Cosmetic Act46 gives the Food and Drug 
\dministration authority to enter and inspect any factory or warehouse 

in which food is manufactured or stored for shipment in commerce. 
Neither a search warrant nor a finding of probable cause is required; 
the statute specifies only that the entry be made at a “reasonable time” 
and that the inspection be “reasonable” in scope and manner. Apart 
from these restrictions, the Act confers broad discretion upon the 
Secretary of Health, Education, and Welfare to order inspections for 
the purpose of implementing the provisions of the Act. The 
constitutionality of these search provisions has been given serious 
consideration by the federal courts on only two occasions. In United 
Slates v. Cardiff,* 1 the district court upheld the provisions by 
analogizing to compulsory production of corporate records.48 In a more

~ 7 19 U.S.C. 1467, 1496, 1582 (1964) (Dep’t of Treasury); 26 U.S.C. § 4817 
1964, iDcp’l of Agriculture); 26 U.S.C. § 5146 (1964) (Internal Revenue Service); 30 

U.S ( 451, 454 (1964) (Dep’t of Interior); 49 U.S.C. § 1377 (1964) (Civil Aeronautics
Board).

“21 U.S.C. § 374(a) (1964).
‘ 95 I Supp 206 (I D. Wash. 1951), rev’d on other grounds, 194 F.2d 686 (9th Cir.), affd, 

'44 l.S 1'4 11952). In Cardiff, the president of a small food manufacturing corporation was 
convicted of refusing to grant I DA officials permission to inspect the corporation’s factory.

“Noting that corporate records can be subpoenaed notwithstanding an absence of probable 
<-iusc to issue a search warrant, the court concluded that the constitutional immunities from 
search are “waived to a limited extent by those who engage in a business regulated by law.” Id. 
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recent case, however, the Eighth Circuit held that consent is required 
in warrantless searches of commercial premises by EDA inspectors.49

at 208. Although the Cardiff records could have been reached by subpoena, a judicial enforcement 
order would have been needed to compel compliance. The warrantless search upheld by the district 
court was neither based upon a showing of probable cause nor subjected to the judicial scrutiny 
of an enforcement order.

“United States v. J.B. Kramer Co., (8th Cir. 418 F.2d 987 1969).
“21 U.S.C. § 334(a) (1964), as amended. (Supp. IV, 1969).
5lThe usual practice under § 304 is that a libel of information is filed in the district court 

seeking an order condemning the items to be proceeded against and authorizing their seizure 
Upon issuance of such an order, the items may be seized; no search warrant need be obtained 
Eg.. United States v. 354 Bulk Cartons of Cigarettes, 178 F. Supp. 847, 848 (D.NJ. 1959); 
United States v. 10 Cartons, 152 F. Supp. 360, 362, (W.D. Pa. 1957).

“United States v. 935 Cases of Tomato Puree, 136 F.2d 523, 525 (6th Cir. 1943).
““This is a civil action as distinguished from a criminal action . . . and need not be supported 

by an affidavit of probable cause.” United States v. 62 Packages of Marmola Tablets. 48 F 
Supp. 878, 884 (W.D. Wis. 1943), affd. 142 F.2d 107 (7th Cir. 1944); see. e.g.. United States 
v. 935 Cases of Tomato Puree, 136 F.2d 523 (6th Cir. 1943). In 1947, an unsuccessful attempt 
was made to apply fourth amendment standards to seizures pursuant to § 304(a). In Irtited 
States v. Olsen, the district court concluded that the fourth amendment should apply equally to 
all searches and seizures made by the Government, regardless of the identity of the searching 
agency. On appeal, however, the court of appeals dismissed the fourth amendment argument 
without discussion, merely citing the statutory language and observing that the seizure in the 
instant case clearly was authorized. 161 F.2d 671 (9th Cir. 1947), rev'g 66 F. Supp. 754 (D. Orc. 
1946).

“Drug Abuse Control Amendments of 1965 § 8(a), 21 U.S.C. § 371(e)(5) (Supp. IV. 1969). 
Apparently aware of the questionable validity of this provision, its authors noted that “p)i is 
anticipated that these powers will be used sparingly, and used primarily in dealing with persons 
illegally engaged in the distribution of these drugs.” S. Ri p. No. 337, 89th Cong., 1st Sess. II 
(1965).

The FDA possesses an even broader authority to enter, search, and 
seize under section 304 of the Federal Food, Drug, and Cosmetic Act.5* 
which provides that any misbranded or adulterated food, drug, device, 
or cosmetic may be proceeded against on libel of information. 
Although the section refers to seizures made pursuant to “the libel 
action,"51 such language has not been interpreted to limit FDA officials 
to seizures made in conformance with a court order or proceeding. 
Even when seizure has preceded the libel action, the agency's actions 
have been sustained, since “adequate provision is made for a hearing 
before condemnation of the goods seized.”52 This rationale, which is 
based upon the civil nature of condemnation proceedings, has enabled 
the courts to ignore the fourth amendment significance of any initial 
warrantless seizure.53

Moreover, in 1965, section 372 of the Federal Food, Drug, and 
Cosmetic Act was amended to provide specific authority for seizure of 
drugs and food under section 304 prior to the institution of judicial 
libel proceedings.54 The constitutionality of the statute has not been 
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considered by the federal courts;55 nevertheless, it clearly does little 
more than codify the treatment previously accorded section 304.56 Both 
legislatively and judicially, therefore, the fourth amendment has been 
interpreted as not precluding seizures made by the FDA pursuant to 
section 304, and the Secretary of HEW has broad authority to order 
searches and seizures without either a warrant or prior court order.57

• Xlthough the statute was relied upon to justify a warrantless seizure made by agents of the 
Bureau of Drug Abuse Control, the Eighth Circuit avoided passing upon the asserted invalidity

' the seizure, disposing of the case on other grounds. Kauffmann v. United States, 414 I .2d 1022 
(8th Cir. 1969).

onipare United States v. 935 Cases of Tomato Puree. 136 F.2d 523 (6th Cir. 1943) and 
I ruled Slates v. 62 Packages of Marmola Tablets, 48 I . Supp. 878 (W.D. Wis.), affd, 142 F.2d 
107 (7th Cir. 1943). with 21 U.S.C. § 371 (e)(5) (Supp. IV, 1969).

Ihe Secretary’s discretion to order seizures is subject to only one specific restriction. Except 
upon a finding of probable cause to believe that the article is dangerous or fraudulently 
represented, without a hearing normally not more than one such libel proceeding and concomitant 
seizure may be made based upon the same alleged violation. Federal Food, Drug and Cosmetic 
Xcl § as amended, 2\ U.S.C. § 334(a) (Supp. IV. 1969).

Ihe courts have not been hesitant to construe the statutory language as granting broad latitude 
to the Secretary; even his findings of probable cause for multiple seizures may not be reviewed by 
the district courts. See Ewing v. Mytinger & Casselberry, Inc., 339 U.S. 594 (1949). In Ewing, 
I I) \ officials made 11 separate seizures of articles belonging to claimant, al widely separated 
areas of the country, allegedly “with a purpose to harass appellee and its dealers and intending 
that these actions and the attendant publicity would injure appellee's business before any of the 
'"Ut' could be tried." Id. at 604 (dissenting opinion) (emphasis in original). The Court 
held, how ever, that the district court was without jurisdiction to review the administrative 
determination of probable cause for the seizure. With respect to the allegation that the only 
purpose ol the seizure was to harass claimant, the Court reasoned that since the statute grants 
broad discretion to the Secretary, if there is no violation of the statute, resultant harm to claimant 
is irrelevant. Id at 600.

‘Interstate Commerce Act § 220(d), 49 U.S.C. § 320(d) (1964).
'Section 20 of the Interstate Commerce Act provides that the Commission shall “at all 

times” have access to and power to inspect any and all lands, buildings, or equipment and “any 
and all accounts, books, records, memoranda, correspondence and other documents” of motor 
carriers 49 U.S.C. § 20(5) (1964).

*1 mted Stales v. Clyde Steamship Co., 36 I 2d 691 (2d Cir. 1929); United States v. Alabama 
Highway I xpress Co.. 46 I . Supp- 450 (N.D. Ala. 1942).

Interstate Commerce Commission. The Interstate Commerce
Commission possesses statutory authority to inspect the premises of 
those carriers subject to its regulatory authority,58 as well as any of 
their equipment, documents, or records.59 Although no specific grounds 
for inspection need be articulated prior to execution and no search 
warrant or court order is required, the courts generally have upheld 
searches under this statute without seriously considering its fourth 
amendment validity. Usually fourth amendment challenges are 
dismissed by citation to two early cases60 allegedly standing for the 
proposition that the entry and inspection powers granted the ICC are 
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constitutionally permissible.61 A close reading of these cases, however, 
discloses that their limited holdings have been used to support overly 
broad conclusions.62

6lSee, e.g., Cooper’s Express v. ICC, 330 F.2d 338, 340-41 (1st Cir. 1964); Burnham v. United 
States, 297 F.2d 523, 524 (1st Cir. 1961).

^United States v. Clyde Steamship Co. determined the constitutionality of compulsory 
inspection of company documents, while United States v. Alabama Highway Express Co. upheld 
the compulsory production of privileged attorney-client material; neither case considered the 
fourth amendment infirmities of the entry and inspection provisions. Compare 36 F.2d 691 (2d 
Cir. 1929), 46 F. Supp. 450 (N.D. Ala. 1942).

“Camara v. Municipal Court, 387 U.S. 523 (1967); See v. Seattle, 387 U.S. 541 (1967).
44 3 8 7 U.S. 523 (1967), overruling Frank v. Maryland, 359 U.S. 360 (1959). In Frank, the 

controlling case prior to Camara, the Supreme Court held that searches by public health 
inspectors “touch at most upon the periphery’’ of the fourth amendment safeguards and that since 
the public policy dictating the need for such investigations is so strong, such searches constitute 
an exception to the usual rule requiring search warrants to compel a person to open his home to 
official entry. 359 U.S. 360, 366-67 (1959); see notes 85-88 infra and accompanying text.

65San Francisco, Cal., Municipal Code § 86(3).
““Authorized employees of the City department or City agencies so far as may be necessary 

for the performance of their duties, shall upon presentation of proper credentials, have the right 
to enter, at reasonable times, any building, structure, or premises in the City to perform any duty 
imposed upon them by the Municipal Code.” San Francisco, Cal., Housing Code § 503.

47Id. § 507.
”*387 U.S. at 530-31.
49 Id. at 530.

restrictions upon nonfederal agencies: Camara and See

Two cases decided by the Supreme Court in 196763 seem to reflect 
a changed attitude toward investigations by regulatory agencies. 
Although these decisions dealt with administrative searches on the part 
of nonfederal governmental officials, the guidelines established seem 
equally applicable to federal authorities.

In Camara v. Municipal Court,6* a public health inspector sought 
to make a routine annual inspection of appellant’s premises for 
possible violations of the San Francisco Housing Code.65 Without 
requiring that a search warrant be obtained, a municipal ordinance 
provided that inspectors should have the right to enter at reasonable 
times to perform such inspections,66 and refusal to permit entry was 
subject to a fine and jail sentence.67 Upon appellant’s repeated refusal 
to permit a warrantless inspection of his premises, he was arrested and 
charged with violation of the local ordinance.

Noting that even a law-abiding citizen has a strong interest in 
preserving the sanctity of his home from official intrusion,68 the 
Supreme Court rejected the notion that “the Fourth Amendment 
interests at stake in inspection cases are merely ‘peripheral’ ”69 and 
held that the guarantee applies with full force to such searches. 
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Moreover, the Court refused to accept the public health authority’s 
argument that since the ordinance imposed the fourth amendment 
standard of reasonableness,70 the warrant process would be unnecessary 
and would result only in a “rubber stamp" from the courts.71 Pointing 
out that the discretion to enter upon property consistently has been 
circumscribed by the requirement that a disinterested party warrant the 
need to search and that “broad statutory safeguards are no substitute 
for individualized review,”72 the Court found administrative searches 
sufficiently significant intrusions to require prior judicial 
authorization.73

'Id at 531-32 n. 10; see note 66 supra.
n387 U.S. at 531-32.
nld. at 532-33.
nld at 534.

* I he fourth amendment provides that the people shall be secure “against unreasonable 
marches and seizures . . . and no Warrants shall issue, but upon probable cause . . . .” Its two 
seemingly unrelated clauses have caused the courts much difficulty. The first clause merely 
n poses a standard of reasonableness upon any search conducted. The second clause neither 

cipressi) requires that a warrant issue for every search, nor establishes a rule for determining 
*hcn a warrant is required; rather, it dictates that for those searches requiring a warrant, it may 
x issued only upon a showing of probable cause, supported by oath or affirmation.

In attempting to reconcile the two clauses, the courts have arrived at divergent results. One 
lution is to treat the two clauses independently, imposing alternative criteria upon searches: a 

search will conform to the fourth amendment if it is reasonable or supported by a warrant. See 
Terry v Ohio, 392 U.S. I, 20 (1968). A better approach is to regard the two clauses as 
s'omplcmcntary. With or without a warrant, all searches must be reasonable; searches without a 
*arrant. however, are presumptively unreasonable. See Katz v. United States, 389 U.S. 347, 357 
(1967).

( ar>;ara advanced yet another construction whereby the two clauses can be reconciled. In
1 jru the ( ourt implied that except in emergency situations, whenever the fourth amendment 
' applicable, warrants supported by probable cause are required. It then interpreted the probable 

<ausc requirement to be essentially coincidental with the reasonableness requirement. Thus, if in 
I’ght of the governmental need for the search, as well as other relevant circumstances, the extent 
°l the intrusion is reasonable, probable cause exists to support the required warrant. See Camara 
v Municipal Court. 387 U.S. 523, 539 (1967).

7iThe allegations traditionally necessary, to establish probable cause generally have been 
defined as ‘tacts and circumstances within their [police officers’] knowledge and of which they 
had reasonably trustworthy information . . . sufficient in themselves to warrant a man of 
reasonable caution in the belief’ that an offense has been or is being committed. Carroll v. United 
■States, 267 I S. 132, 162 (1925); accord. Draper v. United States, 358 U.S. 307, 313 (1959).

”387 U.S. at 534-35.

In addition to finding the fourth amendment applicable to 
municipal administrative searches, the Court enunciated novel criteria 
for compliance.74 Departing from the traditionally inflexible notion of 
probable cause,75 the Court ruled that in order to determine whether a 
warrant should be issued for a given search, it is necessary to “focus 
upon the governmental interest which allegedly justifies official 
intrusion upon the constitutionally protected interests of the private 
citizen."76 Since an overwhelming public interest dictates that 
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administrative searches not be curtailed altogether and since such 
inspections are neither personal in nature nor designed to obtain 
incriminating evidence, the Court concluded that a less rigorous 
showing of probable cause should suffice: “If a valid public interest 
justifies the intrusion contemplated, then there is probable cause to 
issue a suitably restricted warrant."77 *

77Id. at 539.
'387 U.S. 541 (1967). In See, a Seattle municipal ordinance authorized compulsory 

warrantless inspections of certain buildings, except the interior of dwellings, as often as necessary 
to discover violations of the city's fire code. Seattle, Wash., Fire Code § 8.01.050 (1948).

7*387 U.S. at 544-45.
Mllt is clear that the Court in See was aware of the holding's potential implications for federal 

agencies:
[Governmental regulation of business enterprises has mushroomed in recent 
years. . . . Official entry upon commercial property is a technique commonly adopted 
by administrative agencies at all levels of government to enforce a variety of regulatory 
laws; thus, entry may permit inspection of the structure in which a business is housed 
... or inspection of business products, or a perusal of financial books and records. 
This Court has not had occasion to consider the fourth Amendment's relation to this 
broad range of investigation.

See v. Seattle. 387 U.S. 541, 543-44 (1967).
'' Although it is possible to distinguish municipal agencies from federal administrative agencies 

on the basis ol the subject matter regulated, for the most part the interests generally advanced 
by federal agency searches are no more compelling than those advanced by local agencies. Even 
assuming a greater need for administrative regulation of federally controlled activities, this fact 
should merely ease the burden of establishing probable cause rather than eliminate the warrant 
requirement altogether.

'■’Some courts have extended the Camara-See rationale to federal administrative searches. See 
United States v. J.B. Kramer Grocery Co.. 418 F.2d 987 (8th Cir. 1969) (EDA

On the same day the Court decided Camara, it ruled in See v. 
Seattle™ that there is no justification for relaxing fourth amendment 
safeguards simply because the inspection is of commercial premises, 
since a businessman’s constitutional right to be free from unrestricted 
official entries is of no less significance than that of a private resident. 
Thus, the warrant procedure outlined in Camara was applied to 
commercial inspections. Although each demand for entry should be 
measured against a flexible standard of reasonableness, “the decision 
to enter and inspect [should] not be the product of unreviewed 
discretion of the enforcement officer in the field."79 *

The similarity between the searches condemned in Camara and See 
and those conducted by federal regulatory agencies suggests that these 
two decisions may have a far-reaching effect on the investigative 
techniques employed by federal administrative agencies/0 Although 
Camara and See involved only municipal administrative searches, both 
their rationale and holdings logically could be extended to similar 
federal inspections.81 To date, however, those courts that have 
considered such an extension have arrived at divergent results/2
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Furthermore, several cases have seized upon language in See 
concerning licensing programs* 3 to arrive at the potentially broad 
exception to Camara that searches or seizures pursuant to licensing 
statutes are not subject to constitutional objection.84

inspection); United States v. Stanack Sales Co., 387 F.2d 849 (3d Cir. 1968) (FDA production 
of business records); United States v. Undetermined Quantities of Depressant or Stimulant Drugs, 
282 1 Supp. 543 (S.D. Fla. 1968) (FDA condemnation seizure). Others, however, have 
forthrightly refused such an extension. The Fifth Circuit recently held that the Internal Revenue 
Service need not show probable cause to obtain a district court order for production of a 
taxpayer's books and records. Judge Wisdom found the public interest in requiring a search 
¿arrant for an IRS inspection was less substantial than in administrative investigations and that 
Camara and See did not compel a showing of probable cause. United States v. Roundtree,____
1 3d----- (5th Cir. 1969); see United States v. Sessions, 283 F. Supp. 746 (N.D. Ga. 1968).

u “Nor do we question such accepted regulatory techniques as licensing programs which 
require inspections prior to operating a business or marketing a product.” See v. Seattle, 387 
U.S. 541, 546 (1967).

Mln those situations in which the licensing exception has been applied, a plenary power of the 
(lovernment to regulate or prohibit certain activities is said to support relaxation of the warrant 
requirement. Since the Government may choose to prohibit an activity altogether, it may grant a 
closely circumscribed license to conduct the activity, conditioned on the right of continuing 
government observation. Thus, it is argued that when the licensee receives his license from the 
Government, he accepts limitations to the grant, including waiver of the warrant requirement for 
regulatory inspections. See id.; United States v. Duffy, 282 F. Supp. 777, 780 (S.D.N.Y. 1968); 
People v White, 259 Cal. App. 2d 936, 939-40, 65 Cal. Rptr. 923, 925 (Los Angeles County 
Super Ct 1968). See also State v. Zurawski, 89 N.J. Super. 488, 215 A.2d 564 (App. Div. 1965); 
Solomon v Liquor Control Comm’n, 4 Ohio St. 2d 31, 212 N.E.2d 595 (1965).

I he validity of this reasoning is debatable, since not all activities regulated by federal 
administrative agencies actually are licensed by them. Generally, licensing programs are 
undertaken by state or local authorities; therefore, little justification is provided for warrantless 
searches by the federal government. See Colonnade Catering Corp. v. United States, 410 F.2d 
J 203 (2d Cir.). rev'd on other grounds, 38 U.S.L.W. 4167 (U.S. Feb. 24, 1970). Furthermore, 

'his argument is based upon the assumption that the power of the Government to prohibit or 
regulate includes a fortiori the power to require submission to warrantless inspections. Such 

d conclusion may be justified when protection of a vital public interest requires that the Govern- 
mcnt have unrestricted power to regulate or prohibit particular activity, but absent such a com
pelling public interest, the licensing theory should not be extended to validate warrantless searches. 
“No state may require as a condition of doing business, blanket submission to warrantless searches 
at any time and for any purpose.” Finn's Liquor Shop v. State Liquor Authority, 24 N.Y.2d 647, 
658. 249 N.L.2d 440. 445. 301 N.Y.S.2d 584. 591, cert, denied. 396 U.S. 840 (1969).

POSSIBLE FEDERAL TESTS

The question of what restrictions the fourth amendment imposes 
upon federal administrative searches of private premises requires 
considering the relative merits of three possible alternatives: (1) Such 
searches are reasonable per se and require no warrant; (2) the fourth 
amendment applies equally to both administrative and criminal 
searches and requires that a warrant be obtained upon the traditional 
showing of probable cause; or (3) federal administrative agencies 
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should be governed by the Camara rule that search warrants are 
required but may be issued based upon a flexible standard of probable 
cause.
Reasonable Per Se. To hold that administrative searches are
reasonable per se and require no warrant would free federal agencies 
from the restrictions of the fourth amendment applicable to criminal 
investigations. This is the rationale articulated by the Supreme Court 
in Frank v. Maryland* 5 with regard to municipal agencies and was the 
prevailing rule in respect to such agencies until overturned by Camara. 
In view of the public interest necessitating such searches, as well as 
their historical acceptance, the Frank Court found that limited state 
investigations were not constitutionally impermissible.86 Further 
justification was found in the civil nature of administrative inspections, 
which removes them from the fourth amendment’s special protection 
against searches for criminal evidence.87 The Court thus concluded that 
even absent a search warrant, administrative searches are reasonable 
and comply fully with the fourth amendment. Similar reasoning could 
sustain warrantless inspections or searches by federal agents.88

“359 U.S. 360 (1959), overruled. Camara v. Municipal Court, 387 U.S. 523 (1967).
MId. at 373.
87Id. at 365-67.
88Although Frank was overruled by Camara, both cases considered municipal administrative 

agencies; therefore, the Frank rule could still obtain for federal agencies.
8BSome cases have attempted to distinguish the two by characterizing an intrusion pursuant 

to a regulatory program as an inspection and one pursuant to a criminal investigation as a search. 
See District of Columbia v. Little, 85 U.S. App. D.C. 242, 247, 178 I .2d 13, 18 (1949); l inn's 
Liquor Store v. State Liquor Authority, 31 App. Div. 2d 15, 294 N.Y.S.2d 592, rev'd. 24 N.Y.2d 
647, 249 N.E.2d 440, 301 N.Y.S.2d 584, cert. denied. 396 U.S. 840 (1969). Such a 
distinction, however, appears artificial and is not justified by the fourth amendment. To say that 
government officials may enter private premises if they are merely observing, while concomitantly 
prohibiting entry if they are seeking something would unreasonably exalt form over substance. 
See District of Columbia v. Little, supra: James v. Goldberg, 303 F. Supp. 935 (S.D.N. Y. 1969).

9O359 U.S. 360, 382 (1959) (dissenting opinion).

Traditional Probable Cause. The fourth amendment itself does
not differentiate between searches conducted by law enforcement 
agencies and those conducted by administrative agencies.89 9 Moreover, 
its warrant provision is concerned neither with the ultimate purpose of 
the search nor the identity of the searching agent, but rather with the 
existence of probable cause justifying the governmental intrusion. As 
Justice Douglas stated in Frank v. Maryland, “One invasion of privacy 
by an official of government can be as oppressive as another."9U 
Accordingly, federal administrative agencies could be bound by the 
same search and seizure limitations as are federal law enforcement 
agencies when conducting a criminal investigation.
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Camara and Flexible Probable Cause. The first clause of the
fourth amendment proscribes only unreasonable searches and seizures. 
Thus, by reading the warrant requirement as complementary to the 
reasonableness provision, it would seem that if an intended 
administrative intrusion were “reasonable” under the circumstances, 
probable cause to issue a warrant would exist.91 Furthermore, the 
particular public interest being protected is one of the circumstances 
that should be considered in determining the reasonableness of a 
search.92 Thus, if such public interest is of sufficient importance, 
issuance of a search warrant, which might be unreasonable if granted 
to a law enforcement agency, might be quite reasonable if granted to 
an administrative agency.93 This result is essentially the holding 
adopted by the Supreme Court in Camara and See with regard to 
municipal agencies. Moreover, it seems the most satisfactory solution, 
since it circumscribes governmental invasions of privacy by imposing 
the traditional safeguard of judicial review,94 but also allows 
administrative agencies sufficient latitude to perform their functions 
effectively.

’'.See C amara v. Municipal Court, 387 U.S. 523, 529 (1967).
nld. at 534-35.
*:fhe public, of course, also has a vital interest in law enforcement, and an individual has as 

intense an interest in protecting himself, for example, from a criminal assault as he does from 
adulterated food. C onstitutional rights, however, must be considered from a societal point of view 
and in light of society's interests. Thus, although strict standards of reasonableness and probable 
cause in regard to searches by law enforcement agencies no doubt result in some increased degree 
of criminal activity, the number of persons potentially affected is small in comparison to the 
number of people who could be injured by the consumption of an adulterated food, which could 
have been discovered and kept off the market by one FDA inspection. Furthermore, since the 
purpose of an administrative investigation is to protect the public and not to apprehend and 
punish a person after the fact, the public’s interest in applying more relaxed criteria for 
administrative searches and investigations would seem considerably greater.

"See Johnson v. United States, 333 U.S. 10, 13-14 (1948): “The point of the Fourth 
Amendment . . is not that it denies law enforcement the support of usual inferences which 
reasonable men draw from evidence. Ils protection consists in requiring that those inferences be 
drawn bv a neutral and detached magistrate ....

LIMITATIONS ON THE USE OF INFORMATION

Criminal Proceedings. If the Camara warrant requirement is
applied to federal administrative searches, subsequent use of the 
evidence obtained should be restricted accordingly. Since a federal 
administrative agency may be granted a search warrant under 
circumstances that would not satisfy the criteria for issuing a criminal 
search warrant, in certain cases exclusion of the information from a 
later criminal prosecution may be justified. When evidence is found 
that the particular regulatory measures justifying the search have been
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violated, it should be available for a criminal prosecution,95 because in 
accordance with the rationale of Camara, the regulatory purpose of the 
search would have been considered by the court in ascertaining 
probable cause. Prosecution based upon such evidence would engender 
no fourth amendment difficulties. Moreover, to declare such 
information unavailable in a subsequent prosecution effectively would 
frustrate the purpose of the search—to secure compliance with the 
regulatory measure.

i5See United States v. Uhrik, 285 F. Supp. 475 (E.D. Pa. 1968).
ssNevertheless, both state and federal courts have done so. See Kuhn v. United States. 415 

F.2d 111 (6th Cir. 1969); United States v. Michigan Bell Tel. Co., 415 F.2d 1284 (6th Cir. 1969); 
Di Piazza V. United States. 415 F.2d 99 (6th Cir. 1969); State v. Zurawski, 89 N.J. Super. 488, 
215 A.2d 564 (App. Div. 1965).

In Slate v. Zurawski, local police detectives made a warrantless “inspection” of defendant’s 
state-licensed tavern, as expressly authorized by state statute. See N.J. Stat. Ann. §§ 33:1-24, - 
35 (1940). In the course of the inspection, they found several lottery slips. Defendant then 
was charged with operating an illegal gambling operation, and the slips were admitted in 
evidence at trial. On appeal, it was argued that the lottery slips should have been suppressed, since 
the statute authorizing the search could have been “intended only to facilitate investigations and 
searches for the sole purpose of ferreting out violation of the Commissioner’s rules. . . .” State 
v. Zurawski. supra at 490. 215 A.2d at 565. Noting, however, that the authorizing statute "does 
not expressly limit the use to be made of evidence obtained through its provisions," the court 
rejected this argument and held the evidence admissible. Id. at 492, 215 A.2d at 565-66. Relying 
heavily on the theory that defendant had waived his fourth amendment right by accepting a liquor 
license, the court concluded that “[t]o do otherwise would thwart the legislative policy for strict 
control of a business said to be *so prone to evils’ ”. Id. at 492, 215 A.2d at 566.

The result reached in Zurawski is of dubious constitutional validity. Suppression of evidence 
bearing on a charge of gambling would not impair the efficacy of the state laws regulating the 
sale of alcohol. Moreover, in finding no fourth amendment violation, the court tacitly sanctioned 
searches of substantially unlimited scope.

’’Camara v. Municipal Court, 387 U.S. 523, 535 (1967); see note 84 supra
MBut see Abel v. United States, 362 U.S. 217 (I960). In Abel, officers of the Immigration

A different question is presented, however, when evidence of an 
unrelated crime is discovered. To conclude that because the initial 
search was conducted pursuant to a warrant, all information obtained 
may be used in a criminal prosecution ignores the rationale used to 
justify the search in the first instance.96 In Camara, the Court relied 
heavily upon the regulatory purpose of administrative searches, which 
unlike searches in a criminal investigation, are designed to secure 
compliance with vital regulatory programs.97 It would seem 
inconsistent, therefore, to allow the Government to use evidence of 
crimes unrelated to the administrative purpose of a search, when the 
sole basis upon which a warrant issued was that the Government was 
not searching primarily for evidence of criminal violations, but rather 
was seeking to enforce a regulation. To be able to bar an FBI inspector 
from one's premises only to be forced to allow the IRS to conduct a 
search and report its findings to the FBI would be a meaningless 
protection.98
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Exclusionary Rule in Administrative Proceedings. The use of
evidence discovered during an administrative search in subsequent 
administrative proceedings presents the additional problem of whether 
the exclusionary rule should apply when the evidence is obtained in 
violation of the fourth amendment. Since in most cases no fourth 
amendment violation has been found, the application of the 
exclusionary rule has not been widely discussed. If the rule in Camara 
is adopted, however, the concomitant reality of a fourth amendment 
violation will necessitate determining the proper scope of the 
exclusionary rule.

The purpose of the exclusionary rule “is to deter—to compel respect 
for the constitutional guarantee in the only effective available way—by 
removing the incentive to disregard it.”99 Although the rule has been 
invoked in several state cases,100 * United States v. Undetermined 
Quantities which involved a seizure of drugs pursuant to the Federal 
Food, Drug, and Cosmetic Act, is the only instance in which it has 
been applied to a purely administrative proceeding on the federal level. 
Xoting that the case “[did] not concern the seizure of highly dangerous 
drugs where human life may hinge on the rapidity of the seizure” and 
that the seizure was made at a “private residence and business office,” 
the court found the fourth amendment applicable. Moreover, since a 
search warrant had not been obtained, the court also found that the 
fourth amendment had been violated. Thus it ordered the drugs 
returned to the claimant.102

: Aaturahzation Service (INS), accompanied by FBI agents, arrested petitioner in his hotel 
r - pursuant to an administrative warrant for deportation. See Immigration and Nationality 
Xct § 242(a), 8 U.S.C. § 1252(a) (1964). The FBI agents entered the room first in an attempt 

solicit Abel's “cooperation.” Upon his refusal, the INS agents were summoned and they 
irrcstcd him After petitioner was removed from the room, the FBI made a thorough search of 
the premises, although no judicial warrant had been obtained by either the INS or the FBI. In 
reviewing petitioner’s conviction for espionage, the Supreme Court upheld the validity of the 
ictions taken b> the I Bl and the INS, concluding that at worst the case reveals “an opportunity 
tor abuse of the administrative arrest.” 362 U.S. at 228.

"Mapp v. Ohio, 367 U.S. 643, 656 (1961) (emphasis added).
“I cogrande v. State Liquor Authority, 25 App. Div. 2d 225, 268 N.Y.S.2d 433 (1966), rev’d 

OH other grounds. 19 N.Y.2d 418, 227 N.E.2d 302, 280 N.Y.S.2d 381 (1967); Finn’s Liquor Shop 
'■ Stale I iquor Authority, 24 N.Y.2d 647, 249 N.E.2d 440, 301 N.Y.S.2d 584, cert, denied, 396 
U.S. 840 (1969).

'•'282 F. Supp. 543 (S.D. Fla. 1968).
'"/</ at 546.
'“380 U.S. 693 (1965).

I his result is supported to some extent by the Supreme Court’s 
holding in One Plymouth Sedan v. Pennsylvania,™ a civil forfeiture 
suit brought to confiscate an automobile allegedly used in the illegal 
transportation of alcoholic beverages. Reasoning that it would be 
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anomolous to require suppression of the evidence in a criminal trial but 
approve its admission in a forefeiture proceeding based upon a 
violation of a criminal statute, the Court applied the exclusionary rule 
and held that evidence obtained in violation of the fourth amendment 
may not be used in such a proceeding.104 The Court based its decision, 
however, upon the quasi-criminal nature of the penalty imposed;105 it 
did not consider whether the deterrent purpose of the exclusionary rule 
would be served by applying it to federal administrative proceedings or 
whether the public interest being served by the agency proceeding can 
be of such vital importance that it outweighs the need to deter 
unconstitutional conduct.

104at 696, 701.
IO5“[A] forfeiture proceeding is quasi-criminal in character. . . . [T]he forfeiture is clearly a 

penalty for the criminal offense and can result in even greater punishment than the criminal 
prosecution . . . .” Id. at 700-01.

l,,6Leogrande v. State Liquor Authority, 25 App. Div. 2d 225, 268 N.Y.S.2d 433 (1966), re\ d 
on other grounds, 19 N.Y.2d 418, 227 N.E.2d 302, 280 N.Y.S.2d 381 (1967); accorJ. People v 
Laverne Originals, Inc., 17 N.Y.2d 900, 218 N.E.2d 703, 271 N.Y.S.2d 996 (1966). In Leograndc 
the State Liquor Authority had cancelled a liquor retailer’s license, based upon evidence obtained 
during a series of searches made without probable cause. The Appellate Division of the New York 
Supreme Court concluded that “all of the reasons in policy which suggest the application of the 
exclusionary rule to illegal searches and seizures by public officials in criminal proceedings, applv 
equally to administrative proceedings . . . involving penalties, forfeitures, or other sanctions for 
the violation of law or regulation.’’ Leogrande v. State Liquor Authorirty, supra at 231, 268 
N.Y.S.2d at 440. Noting that the exclusionary rule rests on a policy of deterrence, the court 
further concluded that such “policy would not be served if the illegal activity could be used, 
despite unavailability in criminal proceedings, to effect parallel sanctions of forfeiture in an 
administrative proceeding.” Id. at 232, 268 N. Y.S.2d at 440.

A similar result was reached by the New York Court of Appeals. In Finn’s Liquor Shop 
Inc. v. Slate Liquor Authority, the court concluded that “to the extent that the State . . .can by
pass the deterrent effect of the exclusionary rule by using the fruits of an illegal search in a ‘civil 
or ‘administrative’ proceeding, the incentive for enforcement and investigative personnel to 
exceed constitutional limitations on their activity remains.” 24 N.Y.2d 647. 653, 249 N I 2d 
440, 442, 301 N.Y.S.2d 584, 587, cert, denied. 396 U.S. 840 (1969).

l07“ln an administrative proceeding, involving a licensee, the exclusion results in a law violator 
[sic] continuing to operate as a licensee, even though reliable evidence, if admitted, shows without 
dispute that it is a public danger to permit such person to occupy licensed premises.” Petitioners 
Brief for Certiorari at 10, State Liquor Authority v. Linn’s L iquor Shop, Inc., 396 U.S. 840 
(1969), denying cert, to 24 N.Y.2d 647, 249 N.E.2d440, 301 N.Y.S.2d 584 (1969).

In two New York cases, which have applied the exclusionary rule 
to state administrative proceedings, the courts concluded that its 
deterrent effect would destroy the “incentive for enforcement and 
investigative personnel to exceed the constitutional limitations on their 
activities.”106 Although the reasoning of the New York courts may 
appear equally applicable to the federal government, the public interests 
involved in federal proceedings may be so vital that the exclusionary 
rule should not be utilized to deter fourth amendment violations. 
Suppression in certain instances may cause an intolerable result,107 and 
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when circumstances exist such that failure to admit illegally obtained 
evidence would result in a “public danger,”108 the exclusionary rule 
should not be applied.109 It is difficult and perhaps unwise, however, to 
propose a uniform rule that would delineate those situations in which 
the exclusionary rule should or should not be applied. The 
determination, therefore, must be made in each type of proceeding 
upon consideration of whether there is sufficient danger to the public 
to outweigh the need to deter the federal government from conducting 
unconstitutional searches in discharge of particular regulatory 
responsibilities.

Conclusion

Since inception of the federal administrative agency system, the 
agency's role in governing the activities and business transactions of 
private individuals and corporations has increased significantly. To 
provide for efficient execution of the duties vested in such agencies, it 
has been necessary to endow them with investigative authority to issue 
subpoenas and conduct searches, and with the increasing size and 
complexity of the activities regulated, these powers have become overly 
pervasive. Accordingly, the role of the fourth and fifth amendments in 
circumscribing the exercise of such powers has developed into an issue 
of great importance.

Intelligent administrative decisions demand an effective method of 
information collection, yet the individual also must be protected 
against unreasonable governmental intrusions. In regard to the 
administrative subpoena, the courts, absent an intermediary agency, 
should diligently scrutinize each demand for judicial enforcement, 
giving more than superficial consideration to determinations of 
relevancy, particularity, and general administrative authority to 
investigate. The coercive power of the judiciary to issue an enforcement 
order should be exercised only upon an affirmative and realistic 
showing that the particular information sought is needed and that 
compliance would not be unduly burdensome to the party affected. 
With respect to administrative search powers, the courts should not be 
reluctant to extend the warrant requirement to federal administrative

*•/</
"•The dissent in Leogrande v. State Liquor Authority, noting that liquor traffic in the hands 

of an irresponsible licensee is “fraught with danger to the public,” concluded that “policy 
requirements, flowing from the public interest which is of paramount importance, should preclude 
a licensee, guilty of illegality from claiming the benefit of the exclusionary rule for the purpose 
ot continuing to exercise a privilege which should be cancelled in the public interest.” 25 App. 
Div 2d 225, 235, 268 N.Y.S.2d 433, 444 (1966), rev’d on other grounds. 19 N.Y.2d 418, 227 
N.E.2d 302, 280 N.Y.S.2d 381 (1967).
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agencies in accordance with the rationale of Camera v. Municipal 
Court. Although in recent years courts repeatedly have deferred to the 
discretion of the legislature in granting administrative investigative 
powers, they must not hesitate to prevent the abuse of these powers or 
to discharge their role as protectors of individual rights.



CRIMINAL CODEFENDANTS AND THE SIXTH 
AMENDMENT: THE CASE FOR SEPARATE

COUNSEL

The sixth amendment to the Constitution provides that “[i]n all 
criminal prosecutions, the accused shall enjoy the right ... to have 
the Assistance of Counsel for his defence." The Supreme Court, inter
preting this amendment as encompassing the right of an accused to 
court-appointed counsel when he is financially unable to retain legal 
assistance,’ has found the scope of the right to include both the pretrial* 1 2 
and appellate stages,3 * as well as the trial itself? Only if a defendant 
has been informed adequately of all aspects of the right, will a waiver 
of counsel be deemed valid.5 Underlying these and other requirements 
is the Court's conviction that the right to counsel is so “necessary to 
insure fundamental human rights of life and liberty’’6 that its denial 
cannot possibly result in a just conviction.7

Gideon v. Wainwright, 372 U.S. 335 (1963) (state courts must appoint trial counsel for 
indigent defendants); Johnson v. Zerbst, 304 U.S. 458 (1938) (federal courts must appoint trial 
counsel for indigent defendants); cf Miranda v. Arizona, 384 U.S. 436, 473 (1966) (indigent 
must be informed of right to appointed counsel).

'See. eg.. United States v. Wade, 388 U.S. 218 (1967) (lineups); Escobedo v. Illinois, 378 
I S 478. 492 (1964) (when interrogation begins to focus on the accused); Massiah v. United 
States. 377 U.S. 201 (1964) (secret interrogation after indictment); White v. Maryland, 373 U.S. 
59. 60 (1963) (preliminary hearing); cf. Miranda v. Arizona, 384 U.S. 436 (1966) (custodial 
interrogation).

’Douglas v. California, 372 U.S. 353 (1963).
‘Gideon v. Wainwright, 372 U.S. 335 (1963); Johnson v. Zerbst, 304 U.S. 458 (1938); cf. 

Mempa v. Rhay, 389 U.S. 128 (1967) (revocation of probation); Davis v. United States, 226
1 2d 834, 839 (8th Cir. 1955), cert. denied, 351 U.S. 912 (1956) (defendant entitled to counsel at
sentencing). The Federal Rules of Criminal Procedure were amended in 1966 to reflect the 
Supreme Court's pronouncements in the area of this sixth amendment guarantee. “Every 
defendant who is unable to obtain counsel shall be entitled to have counsel assigned to represent 
him at every stage in the proceedings from his initial appearance before the commissioner or the 
court through appeal, unless he waives such appointment.” Fed. R. Crim. P. 44(a).

'See Gideon v. Wainwright, 372 U.S. 335, 340 (1963), citing Johnson v. Zerbst, 304 U.S. 
458 (1938) (right must be competently and intelligently waived). In the federal system, the 
accused must be apprised of his sixth amendment rights immediately upon entry into the judicial
process “[Upon presentment] [t]he commissioner shall inform the defendant ... of his right to 
retain counsel, [and] of his right to request the assignment of counsel if he is unable to obtain 
counsel . The commissioner shall allow the defendant reasonable time and opportunity to 
consult counsel.” Fed. R. I rim. P. 5(b).

‘Johnson v. Zerbst, 304 U.S. 458, 462 (1938).
’If the accused is not represented by counsel and has not properly waived his right to 

counsel, the sixth amendment “stands as a jurisdictional bar to a valid conviction and 
sentence.” Id at 468; accord. Glasser v. United States, 315 U.S. 60 (1942); Walker v. Johnson,
m n c its i ioai'

Moreover, the sixth amendment is not satisfied by mere pro forma 
representation; rather, it demands “effective aid in the preparation 
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and trial of the case."8 Insofar as this requirement guarantees 
protection against inadequate assistance,9 there are certain minimal 
standards of competence to which all courts must adhere.10 * When, 
however, two or more defendants are being tried jointly," and one 
attorney is forced to represent more than one of the codefendants, 
the very nature of the situation may preclude even the most competent 
practitioner from providing each client with truly effective assistance. 
The Supreme Court has addressed itself directly to the sixth 
amendment ramifications of joint representation only once in 
Glasser v. United States.12 Although the opinion appears 
straightforward, its interpretation by federal and state courts has 
created substantial semantic and procedural difficulties. After 
exploring the concept of effective assistance of counsel, this Note will 
delineate those difficulties that have developed in the wake of Glasser 
and suggest possible procedural solutions to the problems inherent in 
joint representation.

"Powell v. Alabama, 287 U.S. 45, 71 (1932) (emphasis added).
9ln Avery v. Alabama, the Supreme Court reaffirmed the criminal defendant's right to be 

afforded “the assistance of zealous and earnest counsel from arraignment to final argument in 
this Court.” 308 U.S. 444, 450 (1940).

'“Courts are usually skeptical of a defendant’s mere allegation that his attorney was 
incompetent or ineffective. Consequently, most jurisdictions find an infringement of the sixth 
amendment only when counsel has been “so incompetent as to deprive his client of a trial in ans 
real sense,” thereby rendering the trial a “mockery and a farce.” Mitchell v. United States, 104 
U.S. App. D.C. 57, 63-64, 259 F.2d 787, 793-94, cert, denied. 358 U.S. 850 (1958); accord. 
Cross v. United States, 392 F.2d 360, 366 (8th Cir. 1968) (allegation of willful neglect 
insufficient); Snead v. Smyth, 273 F.2d 838, 841-42 (4th Cir. 1959) (failure to object to 
indictment and instructions insufficient); Smallwood v. Warden, 205 F. Supp. 325, 329 (D Md 
1962) (no preparation renders the trial a farce); State v. Keller, 57 N.D. 645, 648, 223 N.W 
698, 699-70C v 1929) (counsel's intoxication amounts to farce and travesty of justice); cf United 
States ex ret. Bloeth v. Denno, 313 F.2d 364, 373-74 (2d Cir.), cert, denied. 372 U.S. 978 (1963) 
(inexperienced counsel’s poor tactics not proof of incompetency); United States v. Helwig, 159 
l;.2d 616, 617-18 (3d Cir. 1947) (lack of experience not necessarily incompetency); Hagan v. 
United States, 9 F.2d 562, 564 (8th Cir. 1925) (counsel’s alleged mental disorders did not affect 
effectiveness at trial).

More stringent standards of representation have been imposed in only a few jurisdictions. See. 
e.g., Bubaker v. Dickson, 310 F.2d 30, 38 (9th Cir. 1962); People v. Ibarra, 60 Cal. 2d 460. 
466, 386 P.2d 487, 491, 34 Cal. Rptr. 863, 867 (1963). See generally Polur, Retained Counsel. 
Assigned Counsel: Why the Dichotomy?. 55 A.B.A.J. 254 (1969); Waltz, Inadequacy of Trial 
Defense Representation as a Ground for Post Conviction Relief in Criminal Cases. 59 Nw U. 
L. Rev. 289 (1964); Note, The Right to Effective Counsel in Criminal Cases, 18 Vand. L. Rev. 
1920 (1965).

"The joinder of defendants in the federal courts is governed by the following criteria:
I wo or more defendants may be charged in the same indictment or information if 
they are alleged to have participated in the act or transaction or in the same series of 
acts or transactions constituting an offense or offenses. Such defendants may be 
charged in one or more counts together or separately and all the defendants need not 
be charged in each count.

Fed. R. Crim. P. 8(0).
•2315 U.S. 60 (1942).
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Ineffective Assistance—Single Defendant

The concept of effective assistance of counsel arises from the 
landmark decision in Powell v. Alabama.™ The Supreme Court in 
Powell noted that when a criminal defendant in a capital case is 
incapable of adequately defending himself, he must be assigned 
counsel, and that due process is denied if the assignment is made at 
such time and in such circumstances “as to preclude the giving of 
effective aid in the preparation and trial of the case.’14 The question 
of hat constitutes effective aid acquired an even more significant 
meaning when the Court ruled that the sixth amendment guarantees 
defendants the right to assistance of counsel in all federal criminal 
trials.15 Further recognizing that representation by counsel should be 
enjoyed by all accused and be in no way dependent upon the 
jurisdiction of the adjudicating forum, the Court later, in Gideon v. 
Wainwright™ extended the right to defendants in state-initiated 
criminal proceedings.

While the courts have guaranteed to all criminal defendants the 
right to assistance of counsel, they have been less than effective in 
establishing a workable formula for determining whether such 
assistance is effective or adequate. Most courts recognize a dichotomy 
of standards between the court-appointed counsel and the counsel 
retained by the defendant.17 The mere fact that counsel is retained by 
the accused tends to lower the standard of adequate effectiveness 
required to meet due process,18 and unless the misconduct of the 
attorney amounts to a breach of legal duty19 or tends to make the 
trial a farce or sham,20 negligence or incompetence of the attorney 
usually will not result in a reversal of the judgment.21 Representation

”287 U.S. 45 (1932).
"Id al 71 (emphasis added).
uJohnson v. Zerbst, 304 U.S. 458 (1938).
'•372 U.S. 335 (1963).
'•See, eg., Hamilton v. Wilkinson, 271 F.2d 278 (5th Cir. 1959) (per curiam); Anderson v. 

Bannan, 250 I 2d 654 (6th Cir. 1958) (per curiam); United States ex rei. Darcy v. Handy, 203 
F.2d 407 (3d Cir.), cert, denied, 346 U.S. 865 (1953).

"See Penn v. Smyth, 188 Va. 367, 49 S.E.2d 600 (1954). Contra, State v. Dreher, 137 Mo. 
H, 38 S.W. 567 (1897).

■’See Kennedy v. United States, 259 F.2d 883, 886 (5th Cir. 1958), cert, denied, 359 U.S. 
994 (1959). But see People v. Stack, 23 III. 2d 35, 177 N.E.2d 98 (1961). An accused represented 
b> counsel of his own choice cannot assign as error the alleged unfaithfulness of his attorney Id. 
at 37, 177 N.E.2d at 99.

nSee. eg.. Tompselt v. Ohio, 146 F.2d 95 (6th Cir. 1944), cert, denied, 324 U.S. 869 (1945); 
Hendrickson v. Overlade, 131 F. Supp. 561 (N.D. Ind. 1955); note 10 supra.

"See. eg.. Andrews v. Robertson, 145 1 2d 101 (5th Cir. 1944); Hudspeth v. McDonald, 120 
1 2d 962 (10th Cir. 1941); Ex parte Haumesch, 82 F.2d 558 (9th Cir. 1936). In Hudspeth, the 
court staled that “(t)here is a vast difference between lacking the effective assistance of 
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by a retained attorney must amount to virtually no representation for 
the court to order a new trial.* 22

competent counsel and being denied the right to have the effective assistance of competent 
counsel.” 120 F.2d at 968. It is only the latter for which the State is responsible; the former is 
the sole responsibility of the defendant, who selected his counsel.

22See, e.g., United States ex rel. Darcy v. Handy, 203 F.2d 407 (3d Cir.), cert. denied. 346 
U.S. 865 (1953); People v. Heirens, 4 111. 2d 131, 122 N.E.2d 231, cert, denied. 349 U.S. 947. 
rehearing denied, 350 U.S. 855 (1954). The courts impute any lack of skill or competence on the 
part of the counsel employed to the client; the acts of counsel, therefore, become and are 
reognized by the courts as those of the client, unless he repudiates them by making known to the 
court his objection or lack of concurrence. See, e.g., Tompsett v. Ohio, 146 F.2d 95 (6th Cir 
1944), cert, denied, 324 U.S. 869 (1945); People v. Fryson, 36 Misc. 2d 73, 232 N.Y.S.2d 224 
(Sup. Ct. 1962).

An exception to this rule is invoked when the incompetency of the defense is apparent; the 
trial judge then has the duty to intervene on behalf of the defendant to protect his rights. United 
States ex rel. Wilkins v. Banmiller, 205 F. Supp. 123 (E.D. Pa. 1962). But see People v 
Heirens, supra (errors of judgment or trial tactics not enough). The courts recognize another 
exception when it appears that defendant is ignorant of his rights and unacquainted with 
criminal court proceedings. See, e.g., Tompsett v. Ohio, supra; State v. Keller, 57 N.D. 645. 223 
N.W. 698 (1929).

Notwithstanding the general acceptance of the retained/appointed dichotomy, the 
distinction is specious at best. The crux of the question should be whether the assistance of 
counsel is effective or adequate; reliance upon a standard that is made to depend upon the 
condition of the defendant's pocketbook is misplaced.

“Claims of ineffective assistance of counsel that are based upon a conflict of interest charge 
most often involve a single attorney who represented more than one defendant. Glasser v. United 
States, 315 U.S. 60 (1942). However, the claim also can arise when the attorney represents a 
single defendant. In such situations the source of the conflict is counsel’s relationship with a 
nonparty. Typical of this class of cases are those in which defense counsel also served as the 
attorney for a material witness against the accused. See, e.g., Tucker v. United States. 235 1 2d 
238 (9th Cir. 1956); Scott v. District of Columbia, 99 A.2d 641 (D.C. 1953), aff d. 214 F.2d 860 
(D.C. Cir. 1954). A delicate conflict problem likewise may arise when counsel not of accused's 
choosing has injected himself into controversial proceedings to espouse a particular ideological 
viewpoint, rather than to protect the accused’s interests. See In re Ades, 6 F. Supp. 467 (I). Md 
1934).

“Jones v. Kentucky, 97 F.2d 335 (6th Cir. 1938). A reasonable time for preparation must be 
allowed between the time of the assignment of counsel by the court and the date of trial. In 
Jones, three days had been allotted in which to prepare a defense. Because the trial was held a 
great distance from the scene of the crime, the court held that this was not adequate time. Id. at 
337. But see Tolbert v. United States, 55 A.2d 91 (D.C. 1947) (one hour’s time on day of trial 
held adequate).

2iSee Hawk v. Olson, 326 U.S. 271 (1945). A defendant may not be hindered or obstructed 
in having free consultation with his counsel. People v. Zammora, 66 Cal. App. 2d 166, 152 P 2d 
180 (1944) (seating arrangements prevented adequate consultation during trial).

Generally, however, the issue of whether there has been effective 
assistance of counsel will not turn on the retained/court-appointed 
dichotomy. Claims of ineffective assistance usually will be decided on 
issues of conflicting interests,23 inadequate preparation,24 lack of an 
opportunity to adequately consult with one’s lawyer,25 or any other 
matter that relates to the conduct and decisionmaking of the attorney 
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at or before trial.26 Because a lawyer is confronted with many complex 
questions of judgment during the course of trial, the courts have been 
forced to adopt a standard of flexibility in determining whether 
adequacy of counsel has been met. Starting with the basic touchstone 
that the accused's attorney must serve his client with undivided 
loyalty and to the best of his ability,27 the courts have adopted some 
definite guidelines albeit negatively oriented—to determine what does 
not amount to ineffective assistance. Effective assistance does not 
require a perfect trial; it demands only that the trial be fair and 
impartial.28 Moreover, effective assistance does not mean that a 
favorable judgment must result.29 * Counsel, however, must render more 
than a casual or perfunctory performance; mere lip service will not 
do?" The requirement will be satisfied only if counsel is present at 
even step of the proceedings, ready to protect his client by contesting 
all actions adverse to his interests.31

■*rhe failure to call witnesses, by itself, is not evidence of incompetence. See. e.g., Sweet v. 
Howard. 155 F.2d 715 (7th Cir. 1946) (only four of 16 witnesses called); Jones v. Balkcom, 210 
Ga 262. 79 S.E.2d I (1953), cert, denied. 347 U.S. 956 (1954). In Sweet, counsel’s illiteracy and 
failure to Pile a petition for change of venue, standing alone, did not amount to ineffective 
assistance 155 I 2d at 717. Likewise, counsel's failure to move for a new trial is not evidence of 
ineffective assistance. Ex pane Kramer, 61 Nev. 174, 122 P.2d 862 (1942).

' Counsel must give his client his complete loyalty and serve him in good faith to the best 
of his ability United States ex ret. Weber v. Ragen. 176 F.2d 579 (7th Cir.), cerr. denied, 338 
U.S. 809 (1949).

•/</.
’’See Mitchell v. United States, 104 U.S. App. D.C. 57, 59, 259 I 2d 787, 789, cert, denied, 

358 U.S. 850 (1958).
•See Wilson v. State, 222 Ind. 63, 51 N.E.2d 848 (1943).
•See Soulia v. O'Brien, 94 E. Supp. 764 (D. Mass. 1950). affd, 188 F.2d 233 (1st Cir.), 

ctn dented. 341 U.S. 928 (1951).
"See id.
“See United Stales ex ret. Darcy v. Handv. 203 F.2d 407 (3d. Cir.), cert, denied, 346 U S 

865 (1953).

Eurthermore, judgment decisions on the part of informed, 
qualified attorneys and questions that go to trial tactics are not 
reviewable.32 A defendant cannot charge that if he had been 
represented at trial by a different lawyer, the case would have been 
handled differently. There are no two attorneys who try a case in 
precisely the same manner. Because the many decisions that must be 
made at trial depend upon the quick and experienced judgment of 
counsel, an appellate court will not review what in retrospect appear 
to be reasonable errors of judgment.33 If an examination of the record 
shows that the judgment was reasonably supported by the evidence, 
the court will dismiss the petition. A new trial will be granted, 
however, if it can be proved that underlying the commission of such 
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errors in judgment is a situation inconsistent with the duty owed by 
counsel to his client.34 *

uSee Johns v. Smyth, 176 F. Supp. 949 (E.D. Va. 1959) (counsel’s conscience would not 
permit him to argue case before jury).

“315 U.S. 60 (1942).
“Stewart indicated that he would be forced to present inconsistent defenses. He told the trial 

judge: “There will be conversations here where Mr. Glasser wasn’t present . . . that [are] not 
binding on Mr. Glasser, and there is a divergency there, and Mr. Glasser feels that if I would 
represent Mr. Kretske the jury would get an idea that they are together . . . Id. at 68.

wZrf. at 69.
uld. at 70.
“When fundamental rights are involved a court should “indulge every reasonable 

presumption against . . . waiver.” Id., citing Aetna Ins. Co. v. Kennedy, 301 U.S. 389 (1937) 
and Ohio Bell Tel. Co. v. Public Util. Comm’n, 301 U.S. 292 (1937). Although Glasser himself 
was an attorney, the Court held that this was not conclusive in determining whether silence 
constituted acquiescence in Stewart’s appointment. Id. at 71.

““Under these circumstances, to hold that Glasser freely, albeit tacitly, acquiesced in the 
appointment of Stewart is to do violence to reality and to condone a dangerous laxity on the

Ineffective Assistance—Codefendants 
the Glasser framework

The problems concerning the effectiveness of joint representation 
generally arise from conflicting interpretations of the Supreme 
Court’s decision in Glasser v. United States.™ In Glasser, five 
defendants—including appellants Glasser and Kretske—had been tried 
jointly for conspiracy to defraud the Government. At trial, Kretske 
became dissatisfied with his appointed counsel. Stewart, the attorney 
retained by Glasser, then was ordered to represent both defendants, 
notwithstanding his expression to the court that he feared the 
possibility of conflicting interests36 and Glasser’s statement that he 
wished to have the undivided assistance of his own counsel.37 Upholding 
Glasser’s claim that the appointment so inhibited his attorney’s 
conduct as to result in a denial of effective assistance, the Supreme 
Court noted that the sixth amendment contemplates that assistance of 
counsel should “be untrammeled and unimpaired by a court order 
requiring that one lawyer . . . simultaneously represent conflicting 
interests.’’38 Furthermore, although Glasser had remained silent 
during the appointment proceedings and had failed to renew his 
objection at trial, the Court refused to find that he had effectively 
waived his right to separate counsel.39 Despite its knowledge of 
potentially inconsistent interests, the trial court virtually forced the 
parties to accede to the appointment, thus creating a situation that 
violated Glasser's fundamental rights by preventing an effective 
defense.40
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In addition to finding that Stewart’s “struggle to serve two 
masters" did in fact impair his effectiveness41 and that Glasser had 
not waived the resulting right to separate counsel, the Court 
introduced another consideration that has caused much confusion 
among the courts. After stating that the trial court should have 
respected Glasser’s desire for the undivided assistance of counsel 
retained by him, the Court added:

part of the trial court in the discharge of its duty to preserve the fundamental rights of an 
accused.” Id. at 72.

"Id at 75. Stewart had failed to cross-examine fully the prosecution’s witnesses and had 
refused to object to the admission of incriminating statements made by Kretske that also 
implicated Glasser. Glasser argued that these statements were inadmissible hearsay as to him 
and that Stew art had failed to object in order to prevent an inference that the testimony was true as 
to Kretske. Id. at 72-74.

ald. at 75-76 (emphasis added).
ald at 76. Moreover, the Court emphasized the distinct need for vigilance when, as in 

hlawer. the charge is conspiracy, “where the liberal rules of evidence and the wide latitude 
accorded the prosecution may, and sometimes do, operate unfairly against an individual 
defendant . . . .” Id.

"Id The Court, however, limited its remand to Glasser alone, holding that the other 
codefendants could not obtain new trials without specifically showing that the denial of Glasser’s 
rights had prejudiced them. Id. at 76-77. From this portion of the opinion some courts have 
reasoned that joint representation of conflicting interests is never sufficient for reversal without 
an additional showing of prejudice. See notes 70-72 infra and cases cited therein.

Irrespective of any conflicts of interests, the additional burden of 
representing another party may conceivably impair counsel’s 
effectiveness ....

To determine the precise degree of prejudice sustained by Glasser 
as a result of the court’s appointment ... is at once difficult and 
unnecessary. The right to have the assistance of counsel is too 
fundamental and absolute to allow courts to indulge in nice 
calculations as to the amount of prejudice arising from its denial.* 2

In an apparent elaboration on these statements, the Court asserted 
than when a trial court is apprised of codefendants’ divergent 
interests, it may not “embarrass" an attorney by insisting or even 
suggesting that he concurrently represent both defendants.43

Thus, the main thrust of the Court’s reasoning for setting aside 
Glasser's conviction was that the joint representation had infringed 
upon his sixth amendment right to effective assistance of counsel 
because his “representation . . . was not as effective as it might have 
been if the appointment had not been made.”44

STANDARDS OF INEFFECTIVENESS

In determining whether the right to effective assistance of counsel 
requires that codefendants be represented separately, courts in 
decisions subsequent to Glasser alternately have adopted conflict of 
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interest, prejudice, and embarrassment of counsel as the indicia of 
ineffectiveness. No jurisdiction, however, has found such inherent 
ineffectiveness in joint representation that it would require the 
appointment of separate counsel as a matter of course. Although one 
Florida decision45 had been interpreted to support automatic 
appointment of separate counsel,46 the state supreme court 
subsequently rejected this interpretation, stating that it did not intend 
to give every codefendant the undivided assistance of an attorney?7 
The conviction, therefore, of a defendant who has received joint 
representation will be reversed only if the appellate court's “informed 
speculation”48 upon the record49 reveals facts that satisfy its particular 
definition of ineffectiveness. The extent of such speculation varies 
widely. Some courts have made far-reaching inquiries into the defense 
tactics that could have been used by separate counsel;50 others merely 
look for the most patent conflicts of interest.51 Thus, ill-defined 

45Baker v. State, 202 So. 2d 563 (Fla. 1967). “The interests and defenses of most co
defendants are conflicting. Evidence, strategy and defenses which will benefit one co-defendani 
usually are detrimental to the other. It is this conflict and inconsistency of position which makes 
it impossible for the same counsel to effectively represent two or more co-defendants 
simultaneously." Id. at 566 (emphasis added).

4BYoungblood v. State, 206 So. 2d 665 (Fla. Ct. App. 1968), rev'd. 217 So. 2d 98 (Fla 
1969).

47State v. Youngblood. 217 So. 2d 98 (Fla. 1969). Although a total deprivation of counsel is 
presumptively prejudicial, failure to provide separate counsel in the absence of a request is not a 
fundamental error, unless there is a “showing of prejudice.” Id. at 100. Fundamental error is 
that which “reaches down into ... the trial itself ... to produce the guilty verdict which 
otherwise could not have resulted without the assistance of the error.” Id. The court failed, 
however, to specify the manner in which the requisite prejudice could be shown. Accord. Belton 
v. State, 217 So. 2d 97, 98 (Fla. 1969); Baker v. State, 217 So. 2d 880, 884 (Fla. Ct. App 
1969).

‘"The fundamental nature of this right has prompted some courts to probe the trial record 
for any indication of the ineffectiveness of joint representation, and upon discovery, to resolve 
any doubts in favor of the defendant. Lollar v. United States. 126 U.S. App. D.C. 200, 376 
F.2d 243 (1967); Watkins v. United States, 240 A.2d 656 (D.C. 1968); People v. Mason, 91 111 
App. 2d 118, 234 N.E.2d 351 (1968).

‘"Many courts have complained of the difficulties involved in determining conflicts solely 
from the trial record. See, e.g., Fryar v. United States, 404 F.2d 1071, 1073 (10th Cir. 1968); 
Lollar v. United States, 126 U.S. App. D.C. 200, 203, 376 F.2d 243, 246 (1967); People v. 
Odom, 236 Cal. App. 2d 876, 46 Cal. Rptr. 453, 454 (1965). These difficulties are too often the 
result of a rather ironic twist. See text accompanying notes 90-91 infra.

•’’"The California judiciary has been uniquely pervasive in its search for ineffectiveness. In one 
case, the supreme court manipulated the record to find evidence of any “potentially effective 
individual defenses” that separate counsel could have afforded each codefendant. People v 
Chacon, 69 C al. 2d 765, 775, 447 P.2d 106, 112, 73 Cal. Rptr. 10. 16 (1968). Likewise, in 
People v. Kerfoot. the district court of appeals discussed the difficulties in determining conflicts 
and advised trial judges to consider all the “innumerable intangible factors that lurk in the 
wings.” 184 Cal. App. 2d 622, 637, 7 Cal. Rptr. 674, 689 (I960).

41 In Lott v. Lnited Stales, the United States Court of Appeals for the Fifth Circuit 
dismissed a claim of ineffective assistance because the trial court had no notice of any conflict.
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definitions have been combined with various degrees of speculation to 
produce a confused and unsystematic standard for ineffectiveness.

Conflict oj Interest: A Confused Standard. To determine
whether codefendants have been denied effective assistance of counsel, 
most courts require evidence of either an actual52 or possible53 conflict 
of interest between them. The fact remains, however, that no 
discernible test for conflict is applied consistently and that each fact 
pattern is evaluated on a case-by-case basis.54

2Is F 2d 675 (5th Cir. 1955). Although the court suggested that an independent counsel might 
have made objections to and requested specific instructions on numerous hearsay statements 
made b) the appellant’s codefendants, this speculation apparently had little effect on its decision. 
See id at 681.

“See, eg . State v. Kruchten, 101 Ariz. 186, 199, 417 P.2d 510, 523 (1966) (actual conflict 
r one inherent in the facts); People v. Chapman, 66 III. App. 2d 124, 214 N.E.2d 313 (1965). 

In some jurisdictions “the mere existence” of an actual conflict will suffice. See, e.g., United 
States ex ret. Martinas v. Brierley, 273 F. Supp. 260, 261 (E.D. Pa. 1967); Commonwealth ex 
rei VKTinling v. Russell, 406 Pa. 45, 48, 176 A.2d 641, 643 (1962).

“This test is employed in most federal courts. See, eg.. Glavin v. United States, 396 F.2d 
'25. 727 (9th Cir.), ceri, denied, 393 U.S. 926 (1968); Morgan v. United States, 396 F.2d 110, 
H4 (2d Cir. 1968); Sawyer v. Brough, 358 F.2d 70, 73 (4th Cir. 1966).

California courts use the term “potential” rather than “possible;” however, in actual 
practice it amounts to a difference without a distinction. See, e.g.. People v. Gallardo, 269 Cal. 
App. 2d 75. 79. 74 Cal. Rptr. 572, 575 (1969); People v. Baker. 268 Cal. App. 2d 270, 274-75, 
73 Cal. Rptr. 758, 762 (1968). See also Johnson v. State, 237 Md. 283, 293, 206 A.2d 138, 144 
11965) (actual or imminently potential conflicts).

“The standards that have been applied by the California courts are somewhat more definite 
than those of other jurisdictions. In People v. Odom, a district court of appeals compiled a list 
ol tact patterns that on previous occasions had been found to involve conflicts. Included were 
filiations in which (I) one defendant would have profited by attacking the credibility of the 
other. (2) counsel was restricted in his final summation; (3) only one defendant had a record of 
prior felons convictions; (4) the defenses were factually inconsistent; and (5) counsel himself 
believed that a conflict of interest existed. 236 Cal. App. 2d 876, 878, 46 Cal. Rptr. 453, 454-55 
11965). This list, however, has been used by other California courts merely as a guideline rather 
than as an all-inclusive legal definition of “conflict.” People v. Fuller, 268 Cal. App. 2d 909, 
921. 74 Cal. Rptr. 488, 495 (1969); see People v. Baker. 268 Cal. App. 2d 270, 274-75, 73 Cal. 
Rptr 758. 762 (1968); People v. George. 259 Cal. App. 2d 424, 432, 66 Cal. Rptr. 442, 447 
'1968) See generally Comment, Standards lo Guarantee Effective Assistance of Counsel, 8 
Santa Clara Law. 108, 113-16 (1967).

“Sawyer v. Brough, 358 F.2d 70, 73 (4th Cir. 1966).
“See. e.g.. People v. Donohoe, 200 Cal. App. 2d 17, 28, 19 Cal. Rptr. 454, 462 (1962); 

People v Bopp. 279 III. 184, 191, 116 N.E. 679, 682 (1917). But see State v. Gutierrez, 79 N.M. 
732. 737, 449 P.2d 334, 339 (Ct. App. 1968) (alibis revealed different but not conflicting 
interests); Commonwealth ex rei. Gallagher v. Rundle. 423 Pa. 356, 359, 223 A.2d 736, 737 
11966) (minor discrepancy in alibis not a conflict).

See. eg.. White v. United States, 396 F.2d 822 (5th Cir. 1968); Sawyer v. Brough, 358

Conflicts of interest have been recognized when codefendants find 
themselves in “adversary and combative postions,”55 such as when 
there are factually inconsistent alibis,56 exculpatory statements by one 
defendant tending to inculpate the other,57 differences in the 
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codefendants' prior criminal records,58 or discrepancies between the 
weight of the evidence against one codefendant and that against the 
other.59 Many courts have inquired beyond these clear instances of 
conflict of interest and given weight to less definite factors. In several 
jurisdictions the courts have looked outside the record and speculated 
on counsel's actual conduct of the trial, finding ineffective assistance 
when defendants' adversary position has had some effect on tactical 
decisions involving the admission of evidence,60 the impeachment and 
cross-examination of witnesses,61 the summoning of one or more 
codefendants to testify,62 or the final summation.63

F.2d 70 (4th Cir. 1966); United States ex rel. Watson v. Myers, 250 F. Supp. 292 (E.D. Pa. 
1966); State v. Tapia, 75 N.M. 757, 411 P.2d 234 (1966). In Sawyer v. Brough, a confession b) 
one defendant, which pointedly inculpated the “party that [he] was with,” was found to 
incriminate his codefendant, who had denied participation. The court held that such a situation 
created a conflict of interest, rendering joint counsel impotent to assist both clients effectivcl) 
358 F.2d at 72-73. In Commonwealth v. Resigner, the court refused to extend the rule to apply 
to a conflict existent between two codefendants, represented by a single attorney, and a third 
codefendant, holding that the conflict must arise out of and be limited to the dual 
representation. 432 Pa. 398. 248 A.2d 55 (1968).

MSee People v. Douglas, 61 Cal. 2d 430, 436, 392 P.2d 964, 968, 38 Cal. Rptr. 884, 888 
(1964). Courts on occasion have found a denial of effective assistance when both defendants have 
pleaded guilty and joint counsel has contrasted their prior criminal records at the presentence 
hearing. United States ex rel. Thompson v. Rundle, 294 F. Supp. 933 (E.D. Pa. 1968); State v. 
Karston, 247 Iowa 32, 72 N.W. 2d 463 (1955).

siSee. e.g., People v. Baker, 268 Cal. App. 2d 270, 73 Cal. Rptr. 758 (1968); Caddie v. 
Warden, 3 Md. App. 192, 238 A.2d 129 (Ct. Spec. App. 1968). Contra, Englehart v. 
Commonwealth, 353 Mass. 561, 233 N.E.2d 737, cert, denied. 393 U.S. 886 (1968); State v. 
Doyle, 40 Wis. 2d 461, 469, 162 N.W.2d 60, 65 (1968).

60For example, a conflict clearly arises when the attorney should object to the admission of 
the exculpatory statements of one defendant that incriminate his codefendant, but fears that to 
do so successfully would substantially injure the declarant. State v. Tapia, 75 N.M. 757, 760. 
411 P.2d 234, 236 (1966); see note 57 supra and accompanying text. But cf. State v. Doyle. 40 
Wis. 2d 461, 469, 162 N.W.2d 60, 65 (1968). In Doyle, the court held that since the prosecution 
had proven a connection between the defendants, evidence found against the one would be 
relevant, admissible evidence against the other.

6lConflicts of interest in impeachment and cross-examination most frequently occur when one 
defendant’s testimony in his own behalf incriminates his codefendant. While a separate counsel 
might vigorously assail the other defendant’s testimony, a joint counsel must consider the 
interests of both, choosing either to impeach the defendant-witness or to allow the testimony to 
stand unrefuted. In either case the interest of one codefendant is sacrificed. If counsel attempts 
to compromise, either by limiting the testifying defendant’s statements or by impeaching the 
testimony to a limited extent, he may serve both equally, but neither effectively. See. e.g.. White 
v. United States, 396 F.2d 822, 824 (5th Cir. 1968); United States ex rel. Watson v. Muers, 250 
F. Supp. 292, 294 (E.D. Pa. 1966). A conflict also exists when in order to cross-examine a 
witness effectively to benefit one codefendant, counsel must develop facts which are damaging to 
the other. See Craig v. United States, 217 F.2d 355, 358-59 (6th Cir. 1954).

t2See, e.g., Lollar v. United States, 126 U.S. App. D.C. 200, 376 F.2d 243 (1967); People v. 
Donohoe, 200 Cal. App. 2d 17, 19 Cal. Rptr. 454 (1962); State v. Tapia, 75 N.M. 757, 411
P.2d 234 (1966). The determination that one or both codefendants should take the stand usually 
depends upon the defendants’ criminal records and the probability of successful impeachment by
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Courts also have found obvious conflict when counsel jointly 
represents codefendants who have inconsistent pleas.64 The burden 
upon counsel in such cases is particularly onerous, especially if one 
defendant pleads guilty, becomes a witness for the prosecution, and 
while his sentence is pending, testifies against his former 
codefendant.65 The clearly inconsistent obligation of counsel in such a 
situation led one court to hold that the conflict still existed even after 
sentence had been imposed upon the defendant who pleaded guilty.66 
Prejudice: J Nice Calculation. Despite the Supreme Court’s

the prosecutor. In Lollar, counsel attempted to treat both of his clients equally and to establish 
a mutual defense by having both codefendants take the stand successively; however, when the 
'0.0nd codefendant was impeached by his prior convictions, both defendants suffered. 126 U.S. 
App D C. at 204. 376 F.2d at 247. Compare Morgan v. United States, 396 F.2d 110, 114 (2d 
Cir. 1968) (only codefendant testifying inescapably injured) and People v. Rose, 348 III. 214, 217, 
ISO N.E. 791, 792 (1932), with Watkins v. United States, 240 A.2d 656, 658 (D.C. 1968) (no 
conflicts when neither testified) and State v. Robinson, 271 Minn. 477, 480, 136 N.W.2d 401, 
■KM. cert denied. 382 U.S. 948 (1965) (no conflict when each testified).

aSee. eg.. People v. Keesee, 250 Cal. App. 794, 58 Cal. Rptr. 780 (1967); State v. Tapia, 75 
S M 757, 4|| p.2d 234 (1966). Compare Campbell v. United States, 122 U.S. App. D.C. 143, 
45. 352 I 2d 359, 361 (1965) (counsel slighted one codefendant in summation), with United 

Slates v. Armone. 363 F.2d 385, 406 (2d Cir.), cert, denied. 385 U.S. 957 (1966) (ignoring a 
c.defendant in summation may be effective strategy).

“See cases cited notes 65-66 infra. The Fifth Circuit has taken a unique approach by finding 
that when one defendant has changed his plea from not guilty to guilty before the completion of 
the prosecution's case, any conflict of interest is eliminated. Giles v. United States, 401 F.2d 531 
<5th Cir. 1968). The court reasoned that his codefendant thus became the beneficiary rather than 
the victim of his now inconsistent plea, since all blame could be shifted to the defendant who 
had pleaded guilty. Id. at 532.

“If counsel continues to represent both defendants, he may be torn between their opposing 
interests he must place the witness in a light which is most favorable for sentencing, yet his 
duty to the client still on trial requires him to impeach the testimony of the witness and discredit 
him to the fullest extent possible. See, e.g.. United States ex rel. Platts v. Myers, 253 F. Supp.

■El). Pa. 1966); State v. Ebinger, 97 N.J. Super. 23, 234 A.2d 233 (App. Div. 1967). Contra, 
State ex rel. Favors v. Tucker, 143 W. Va. 130, 141, 100 S.E.2d 411, 417 (1957).

‘‘Commonwealth ex rel. Gass v. Maroney, 208 Pa. Super. 172, 174, 220 A.2d 405, 406 
<1966). In Florida, the courts have held that no conflicts can arise when both defendants plead 
guilty, since any conflicts arising in evidence, strategy, or defenses occur only within the trial 
atmosphere See Wellington v. Wainwright, 214 So. 2d 28 (Fla. Ct. App. 1968). This reasoning 
seems deficient. Guilty pleas by both codefendants merely postpone the conflicts until the 
presentencing hearing. Counsel's attempt to obtain lighter sentences for his clients will subject 
him to the same conflicting loyalties and divided efforts that would have existed at trial.

“315 U.S. at 76. quoted in text accompanying note 42 supra.

admonition in Glasser against “nice calculations as to the amount of 
prejudice."67 many courts have continued to use prejudice as the 
standard for reversal, and their “nice calculations" have resulted in such 
divergent definitions and applications that there is virtually no 
discernible standard. Most often, courts seem to use the term 
“prejudice” to mean a conflict of interest, or at least to mean the 
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inherent result of such a conflict.68 If, however, this usage and 
reasoning is valid, then the term would appear to be nothing more 
than verbal surplusage, resulting in confusion rather than the illumina
tion of a useful guideline.69 A few courts have adopted a second 
interpretation, requiring that before reversal of a conviction, 
“prejudice" must be found to accompany the conflict of interest.70 
Nevertheless, in such cases the term is probably only a shorthand 
reference to the prejudicial error doctrine. Further confusing matters, 
language in other decisions indicates that prejudice can exist 
independent of a Glasser conflict,71 thus establishing a third and 
altogether separate interpretation.

uSee. eg.. Glavin v. United States, 396 F.2d 725, 727 (9th Cir.), cert, denied. 393 U.S. 926 
(1968); Lebron v. United States, 97 U.S. App. D.C. 133, 137, 229 F.2d 16, 20 (1955), cert 
denied. 351 U.S. 974 (1956).

**Recongnizing this result, some courts have stated specifically that once a conflict has been 
established. Glasser does not require the courts to look further to find prejudice. See. e.g.. Jones 
v. Baker. 406 F.2d 739 (10th Cir. 1969); Craig v. United Slates, 217 F.2d 355, 359 (6th Cir. 
1954).

nSee Morgan v. United States, 396 F.2d 110, 114 (2d Cir. 1968); United States v. Burkeen. 
355 F.2d 241, 244 (6th Cir.), cert, denied. 384 U.S. 957 (1966). Courts that require a showing of 
prejudice rely upon the following language from Glasser: “. . . where error as to one defendant 
in a conspiracy case requires that a new trial be granted him, the rights of codefendants to a 
new trial depend upon whether the error prejudiced them.” 315 U.S. at 76-77. One court ha? 
argued that, even ignoring this languge, Glasser is “literally saturated with the need to show 
some prejudice.” State v. Youngblood, 217 So. 2d 98, 100 (Fla. 1968). The court ir 
Youngblood reasoned that since Glasser’s conviction was reversed and Kretske's was sustained, 
a finding of prejudice could not have been inherent in the finding of a conflict of interest. Id. a 
100; see note 44 supra.

"See. eg., Fryar v. United States, 404 F.2d 1071, 1075 (10th Cir. 1968); People v. Fuller 
268 Cal. App. 2d 909, 922, 74 Cal. Rptr. 488, 495-96 (1969); Belton v. State, 217 So. 2d 97, 9: 
(Fla. 1968). The L nited Slates Code requires federal courts to “appoint separate [individual 
counsel for defendants who have such conflicting interests that they cannot properly b 
represented by the same counsel or when other good cause is shown." 18 U.S.C. § 3006A(b 
(1964) (emphasis added). Although the Code does not specifically refer to prejudice, it doc 
imply that the right to separate counsel is not limited to cases involving a conflict of interest.

”126 U.S. App. D.C. 200, 204, 376 F.2d 243, 247 (1967); accord, People v. Chacon. 69 Ca 
2d 765. 447 P.2d 106. 113, 73 Cal. Rptr. 10, 17 (1968); People v. Gallardo, 269 Cal. App. 2 
75, 78, 74 Cal. Rptr. 572, 575 (1969).

73126 U.S. App. D.C. at 203, 376 F.2d at 246.
74Havins taken the stand after his codefendant, Lollar was impeached by his prior crimin

The semantic difficulties inherent in the term “prejudice" are 
perhaps best illustrated ip Lollar v. United States''2 which can be read 
to support all three interpretations of the term. Stating that “some 
prejudice, some conflict of interest . . . must exist before one can be 
said to have been denied effective assistance,”73 the opinion suggests a 
synonymous standard for “conflict" and “prejudice." Applying this 
standard, the court found possible prejudice in some evidence that 
embodied traditional notions of conflict.74 It was also asserted, 
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however, that if the record proves beyond a reasonable doubt that 
defendant was not prejudiced by joint representation, his conviction 
will not be reversed.'’ By specifically analogizing to the Supreme 
Court’s reference to the harmless error rule76 in another context, the 
court seemed to assert that prejudice is not inherent in a conflict of 
interest, although there is a rebuttable presumption of its existence.77 * 
Finally, the Lollar court found that prejudice existed in certain facts 
unrelated to and totally devoid of any intimation of conflict of 
interest.™ It thereby appeared to join those courts that have extended 
ineffectiveness beyond Glasser to any set of facts,79 independent of 
conflict, that would make joint representation detrimental,80 
disadvantageous, or unjust.81 The Lollar court of course may have 
intended simply to state that regardless of any conflict, joint 
representation creates a rebuttable presumption of harmful error; 
unfortunately, any procedure that requires prejudice for reversal 
invariably gives rise to all the nice calculations that Glasser 
specifically proscribed82 and exposes a defendant to an even more 
subjective and confused standard than that of conflict of interest.83

record Id at 204. 376 F.2d at 247. Conflict of interest also was demonstrated by the attorney’s 
-viaposition of the defendants’ names in several statements to the court and in final argument. 

Id
Id citing Chapman v. California, 386 U.S. 18 (1967) (harmless error rule).

‘•See Chapman v. California, 386 U.S. 18 (1967). Some constitutional rights, however, are 
"-> basic to a fair trial” that their violation can never be treated as “harmless error.” Id. at 

23. citing Gideon v. Wainwright, 372 U.S. 335 (1963) (right to counsel).
”126 U.S. App. D.C. at 204, 376 F.2d at 247.
'The court found that a codefendant’s references to Lollar in the female gender were 

prejudicial in that they might have biased the jurors. Although the statements did not in any 
indicate a conflict of interest, the court speculated that a separate counsel might have 

evaluated more critically the jury’s reaction and objected. Id.
’•See note 71 supra and accompanying text.
*Poncr v. United States, 298 I .2d 461, 463 (5th Cir. 1962).
“People v. Chapman. 66 III. App. 2d 124, 128, 214 N.E.2d 313, 315-16 (1965).
“See text accompanying note 42 supra.
“.See People v. Mason. 91 III. App. 2d 118, 234 N.E.2d 351 (1968) (applying Lodar’s 

prejudice standards).
“315 U.S. at 75-76.

Embarrassment: The Impaired Counsel. In finding that the
sixth amendment contemplates the “untrammeled assistance” of 
counsel, the Court in Glasser apparently was concerned with the 
effects of joint representation not only upon the defendants, but also 
upon counsel himself. It thus asserted that a trial court must not 
embarrass an attorney by asking him to represent two clients with 
divergent interests; regardless of any conflict, the burden of joint 
representation itself conceivably may impair counsel’s effectiveness.84 
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These statements have fostered widespread discussion of the extent to 
which joint representation infringes upon traditional standards of 
professional conduct85 and whether the embarrassment or impairment 
of counsel alone—absent or in addition to a showing of conflict or 
prejudice—constitutes a separate ground for reversal. The American 
Bar Association recently promulgated a Code of Professional 
Responsibility, a section of which offers specific guidance to attorneys 
faced with the task of defending clients who have conflicting 
interests.86 This recent change serves to bolster the many court 
decisions that previously had adopted and applied the ethical ideal of 
undivided loyalty to appointed counsel in determining whether joint 
representation results in a denial of the right to effective assistance?7

MSee, e.g., People v. Chacon, 69 Cal. 2d 765, 776, 447 P.2d 106, 113, 73 Cal. Rptr. 10, 17 
(1968); Youngblood v. State, 206 So. 2d 665, 667 (Fla. Dist. Ct. App. 1968), rev’d on other 
grounds, 217 So. 2d 98, 100 (Fla. 1969).

*6 If a lawyer is requested to undertake or to continue representation of multiple 
clients having potentially differing interests, he must weigh carefully the possibility 
that his judgment may be impaired or his loyalty divided if he accepts or continues 
the employment. He should resolve all doubts against the propriety of the 
representation. A lawyer should never represent in litigation multiple clients with 
differing interests.

ABA Code of Professional Responsibility, Canon 5, FC 5-15.
This Code, recently adopted at the ABA Convention, August 11-15, 1969, in Dallas, Texas, 

replaces the somewhat vague and ambiguous language of the former ABA Canons of 
Professional Ethics No. 6: “It is unprofessional to represent conflicting interests, except by 
express consent of all concerned given after a full disclosure of the facts.”

MSee, -e.g.. People v. Robinson, 42 Cal. 2d 741, 746-47, 269 P.2d 6, 9 (1954); Baker v. State, 
202 So. 2d 563. 566 (Fla. 1967); People v. Ware, 39 III. 2d 66, 233 N.E.2d 421 (1968).

MSee, e.g., Wright v. Johnson, 77 F. Supp. 687, 690 (N.D. Cal. 1948); Commonwealth v. 
Robertson, 21 I Pa. Super. 79, 234 A.2d 61 (1967). See also cases cited note 131 infra.

’’’Commonwealth ex rel. Whitling v. Russell, 406 Pa. 45, 49, 176 A.2d 641, 643 (1962).

Because the courts usually discuss counsel's extra burden or 
embarrassment in connection with either a conflict of interest or some 
form of prejudice, the scope and legal impact of impaired effectiveness 
have been further obfuscated. When faced with the issue, courts tend 
to restrict their opinions to the conclusory and obvious reasoning that 
counsel cannot perform his duties fully and faithfully if forced to 
divide his loyalties and efforts88 and that the necessity of choosing 
between conflicting masters is repugnant to the canons of ethics, since 
such a situation results in counsel “tempering] his strategy and 
tactics to a middle-of-the-road position.”89 Ironically, once divided 
loyalties and conflicts arise, the more joint counsel tries to remain 
faithful to the goal of full and equal representation, the more he seems 
to reduce the probability of obtaining relief on appeal; in attempting 
to eliminate potentially prejudicial inconsistencies in his clients' 
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defenses, he may produce a record barren of recognizable conflict,90 
thereby frustrating all but the most extensive efforts of appellate 
speculation.”

Regardless of the effects of a traditional conflict between 
defendants’ interests, some courts have found that the division of 
loyalties inherent in every joint representation situation significantly 
inhibits counsel’s ability to provide effective legal assistance.92 
Undivided loyalty “is essential to the personal integrity of counsel 
and to the maintenance of the high standards of the legal 
profession.”93 In fact, the task of representing two or more defendants 
in a conflict of interest situation has been labled “impossible”94 and 
has led to some decisions that purport to make impaired capacity 
alone a separate standard for reversal.95 The courts, however, have yet 
to find impairment in a case not also containing conflict or prejudice.

WAIVER

Once a court finds that joint representation resulted in a denial of 
effective assistance, it must still determine whether the right to 
separate counsel had been waived.96 As with the many other problems 
engendered by Glasser, that of waiver also has produced confusion 
and indefiniteness. All courts agree that if made “knowingly” and 
“intelligently,” a defendant's express approval of joint representation 
constitutes a valid waiver.97 Furthermore, most courts permit counsel 
to make what amounts to a prospective waiver by insisting that no 
conflict of interest exists.98 Only a few courts, however, require the

“The Illinois supreme court has long recognized that the apparent absence at trial of a 
conflict of interests should not be decisive in determining a denial of effective assistance. “While 
inconsistency of defense did not appear on the trial [record] ... the situation might well be that 
inconsistency did not appear by reason of the embarrassing situation in which the attorneys were 
placed." People v. Rose, 348 III. 214, 217, 180 N.E. 791, 792 (1932); accord. People v. 
Gallardo. 269 Cal. App. 2d 75, 74 Cal. Rptr. 572 (1969).

"See note 50 supra and accompanying text.
"See. eg.. Case v. State, 315 I .2d 743 (4th Cir. 1963); United States ex rel. Martinas v. 

Brierley. 273 I Supp. 260 (E.D. Pa. 1967).
"People V Lanigan, 22 Cal. 2d 569, 576. 140 P.2d 24, 28 (1943).
"See. eg . Baker v. State, 202 So. 2d 563, 566 (Ela. 1967); State v. Karston, 247 Iowa 32, 

37. 72 \ W 2d 463. 466 (1955).
".See. eg. People v. C hacon, 69 Cal. 2d 765, 774, 44 P.2d 106, 112, 73 Cal. Rptr. 10, 17 

11968); State v. Brazile. 226 La. 254, 267, 75 So. 2d 856, 861 (1954).
“See note 5 supra and accompanying text.
"See. eg.. Stone v. State, 196 So. 2d 445, 446 (Ela. Ct. App. 1966); People v. Friedrich, 20 

•II 2d 240. 254. 169 N.E.2d 752, 760 (I960).
“See. eg.. United States v. Armone. 363 F.2d 385. 406 (2d Cir. 1966); People v. George, 

259 ( ,il \pP 2d 424. 66 Cal. Rptr. 442 (1968). The trial court may rely on the “sole 
representation of fact made by such attorney as an officer of the court." Kaplan v. United 
States. 375 F.2d 895. 898 (9th Cir.), cert. denied. 389 U.S. 839 (1967).
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trial judge to specifically inform the defendant of the potential 
prejudice that may result from joint representation."

Although the Supreme Court has not discussed expressly other 
than in Glasser'^—waiver of the right to separate representation, it 
has recognized the possibility of waiving the underlying right to 
counsel if it is done as the result of an intelligent choice.1"1 When onl\ 
a single defendant is involved, a waiver is invalid unless the accused 
first has been advised of his right to legal assistance.1"2 Courts that 
have had to face the problem, however, have differed widely in their 
application of this standard to joint representation. Some have 
required the trial court to take certain positive steps before holding an 
express waiver effective.103 Theorizing that defendants are rarelj 
knowledgeable enough to anticipate all the potential problems that 
might result from joint representation, these courts have stated that the 
trial court must give every codefendant warnings analogous to those 
required by Miranda v. Arizona."'*  It is only after a defendant has 
been apprised of the comparative merits of joint and separate counsel 
that a court can be sure a waiver is intelligent and well-reasoned.1"5'

’’Campbell v. United States. 122 U.S. App. D.C. 143, 352 F.2d 359 (1965); People v 
Chacon. 69 Cal. 2d 765. 447 P.2d 106. 73 Cal. Rptr. 10 (1968). In Chacon, the California 
supreme court imposed the requirement upon the trial judge to advise the defendants of their 
right to separate counsel, stating that a waiver cannot be implied from silence. In 
contradistinction, the Florida supreme court, although providing for separate counsel when 
requested b\ the defendant, has stated that a defendant's silence in the face of joint 
representation will be construed as an implied waiver. State v. Youngblood. 217 So. 2d 98 (Fla 
1968); Belton v. State. 217 So. 2d 97 (Fla. 1968).

'"See notes 39-40 supra and accompanying text.
"'See. eg.. Gideon v. Wainwright. 372 U.S. 335. 340 (1963). citing Johnson v. Zerbst. 304 ( S 

458 (1938) (right must be competently and intelligently waived).
'a2See Miranda v. Arizona. 384 U.S. 436. 470 (1966).
'“The trial judge has a duty to see “that the trial is conducted with solicitude for the 

essential rights of the accused." which include the right "of an accused to have the assistance of 
counsel." Glasser v. United States. 315 U.S. 60. 71 (1942). A defendant may assume that the 
trial court will advise him of all relevant rights when appointing counsel for his defense. Lollar 
v. United States. 126 U.S. App. D.C. 200. 203. 376 F.2d 243. 245 (1967).

,O4384 U.S. 436 (1966). "Il would be sound judicial practice for the trial judge to give a 
\firanda-\ike warning about the possibility that inconsistent defenses, evidence, or trial tactics 
might prejudice defendants jointly represented ....’’ Wall v. State. 214 So. 2d 384. 385 (Ila. 
Ct. App. 1968); see Campbell v. United Stales. 122 U.S. App. D.C. 143. 352 F.2d 359 (1965). 
But see People v. Fuller. 268 Cal. App. 2d 909, 74 Cal. Rptr. 488 (1969) (no duty to advise 
defendant of right to separate representation absent actual or potential conflict).

105 Considerations of efficient judicial administration as well as important rights of 
defendants are served when the trial judge makes an affirmative determination that co
defendants have intelligently chosen to be represented by the same attorney and that 
their decision was not governed by poverty and the lack ol information on the 
availability of assigned counsel.

Campbell v. United States. 122 U.S. App. D.C. 143. 144, 352 F.2d 359. 360 (1965); see Kaplan 
v. United States. 375 F.2d 895 (9th Cir.). cert, denied. 389 U.S. 839 (1967).
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This practice has not been adopted by all jurisdictions.106 Additional 
disagreement has resulted from the possibility of an implied waiver. 
Defendant's silence in the face of joint representation,107 the failure of 
defense counsel to make an objection before the record,10* * and the 
codefendants' voluntary act of retaining a single attorney109 have each 
been construed by the courts as a waiver of the right to separate 
counsel. Following the Supreme Court’s strong stand against implied 
waivers of the single defendant's right to counsel,110 some jurisdictions 
have contended that the right to effective assistance of counsel is too 
“basic" to permit a presumption that the right to separate counsel 
can be waived by inaction.111

“Some jurisdictions have implied a waiver or accepted an express waiver although no advice 
had been given by the court. See, e.g., United States v. Armone, 363 F.2d 385 (2d Cir. 1965); 
People v Quick. 30 App. Div. 561, 291 N.Y.S.2d 132 (Sup. Ct. 1968). Illinois has adopted a 
procedure whereby the defendants are informed of the possible dangers of joint counsel. The 

urden is then upon defendants to object to any conflicts of interest. People v. Van Hyning, 72 
III. Xpp. 2d 168. 219 N.E.2d 268 (1966).

See People v. Chapmen, 66 III. 2d 124, 214 N.E.2d 313 (1965); cf Commonwealth ex rel. 
Whitling v Russell, 195 Pa. Super. 277, 171 A.2d 819 (1961).

*S«’ eg People v. Walsh, 28 III. 2d 405, 192 N.E.2d 843 (1963); Commonwealth ex rel. 
I ucas \ Duggan, 212 Pa. Super. 478, 243 A.2d 184 (1968). There is no reversible error absent a 
pecific request for separate counsel or a showing of either prejudice or conflict of interest. State 

v Youngblood. 217 So. 2d 98, 101 (Fla. 1968).
’•’Hernandez v. State, 212 So. 2d 69 (Fla. Ct. App. 1968).

•St« eg. Moore v. Michigan, 355 U.S. 155 (1951); Johnson v. Zerbst, 304 U.S. 458 
(1938).

' St< People v. Douglas, 61 Cal. 2d 430, 392 P.2d 964, 38 Cal. Rptr. 884 (1964); State v. 
Tapia. X M 751, 411 P.2d 234 (1966). A waiver will be implied only if the court is 
. minced that with “full knowledge of all the facts and of his rights" and “a full appreciation 

' the legal effects of his voluntary relinquishment.“ defendant “knowingly and 
understanding!}” chose one course of action over another. Holland v. Boles, 225 F. Supp. 863, 
X66 X D.W Va 1963). A presumption of waiver would be particularly noxious if the trial 
c» jrt h id not instructed the defendants of the potential hazards inherent in a joint trial. People 
v. Chacon. 69 Cal. 2d 765. 774, 447 P.2d 106, 111, 73 Cal. Rptr. 10. 16 (1968).

,,:3I5 U.S. at 76. quoted in text accompanying note 42 supra.
s< People v Gallardo, 269 Cal. App. 2d 75, 74 Cal. Rptr. 572 (1969); Commonwealth ex 

rel Whitling v. Russell. 406 Pa. 45, 176 A.2d 641 (1962).
’People v. Donohoe. 200 Cal. App. 2d 17, 19 Cal. Rptr. 454 (1962); Commonwealth v. 

Wilson. 429 Pa. 458, 240 A.2d 498 (1968).

There is also much discord in situations involving the antithesis of 
waiver when the defense counsel actually states that a conflict of 
interest exists. Following the language of Glasser,112 most courts have 
held that a request for separate representation by counsel or a 
codefendant should be deemed conclusive and respected by the trial 
court.113 It has been argued that a denial of such a request places the 
defendant in an unacceptable dilemma, forcing him either to abandon 
his desire for undivided assistance or to proceed without 
representation at all.114 A few courts have disagreed with this rationale.
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Relying on their discretionary authority, they have refused to appoint 
separate attorneys115 when suspension of trial proceedings to allow the 
newly appointed trial counsel to prepare his case would prove an 
empty gesture or when the request for separate counsel would serve 
only to delay the trial.116 Regardless of the weight given to counsel's 
assertion that a conflict exists, most jurisdictions accept it at face 
value; allowing the trial court to investigate the basis for such conflict 
would be both unnecessary117 and an infringement of the attorney
client privilege.118

"’See, e.g., People v. Mason, 91 III. App. 2d I 18, 234 N.E.2d 351 (1968); People v. Buck. 6 
App. Div. 2d 528, 179 N.Y.S.2d 1007 (Sup. Ct. 1958).

"’People v. Mason, 91 III. App. 2d 118, 234 N.E.2d 351 (1968). The prosecutor's case was 
found so strong that separate representation could not have affected the final verdict; to grant 
defendant’s request, which came after the proceedings were well under way, would have served 
only to delay the proceedings. Id. at 222, 234 N.E.2d at 354; see Dardi v. United States, 330 
I .2d 316, 335 (2d Cir. 1964).

"LS'er. e.g.. People v. Robinson, 42 Cal. 2d 741, 269 P.2d 6 (1954).
"’People v. Donohoe, 200 Cal. App. 2d 17, 19 Cal. Rptr. 454 (1962); cf. Baker v. Slate. 202 

So. 2d 563 (Ha. 1967).
""See, e.g.. United States v. Mitchell, 138 I .2d 83 (2d Cir. 1943).

A Possible Solution

THE STANDARD

The present contradictory situation surrounding joint 
representation is perhaps more the result of faulty interpretation on 
the part of the lower courts than a lack of forseeability by the 
Supreme Court in Glasser. A sector of the case law that has 
developed since Glasser appears to represent an effort by the lower 
courts to constrict its dictates in the name of judicial efficiency.119 \ 
reduction in the number of new trials and prisoner's petitions, 
however, can be achieved more expeditiously by a consistent 
ultilization of existing standards of effective assistance of counsel than 
by further clouding the area with new and unworkable tests.

A conflict of interest that has the potential to inhibit the work of 
a defendant's counsel constitutes the essential thrust of the Glasser 
opinion. Jurisdictions that have utilized the additional standards of 
“impaired counsel" and “prejudice" have either misunderstood the 
basic intent of Glasser or concluded that conflict of interest is not a 
sufficiently demanding standard for reversal.

I he test of “impaired counsel,” couched in language of 
“additional burden" or “embarrassment," fortunately has not been 
expounded by many courts. The Supreme Court's references to 
embarrassment or impairment should be looked upon as gratuitous 
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dicta rather than as a separate legal test.120 Whether counsel is 
embarrassed or additionally burdened in the conduct of a defense 
should depend almost entirely upon the existence of a genuine conflict 
of interest. The treatment of “impairment of counsel" as a new and 
additional standard constitutes either excess verbiage or an unfortunate 
constriction of the right to effective assistance. When defendants’ in
terests are in conflict, it seems axiomatic that counsel shoulders an 
extra burden and is placed in an embarrassing position. Thus, such ex
pansion of the conflict standard serves no purpose and only causes 
unnecessary confusion. The emphasis should remain on conflict, and 
courts should not venture into other peripheral considerations.

The “prejudice" standard utilized by many courts121 again 
indicates a misplaced reliance upon certain portions of the Glasser 
opinion and another obstacle for defendants seeking postconviction 
relief. A careful reading of Glasser discloses that the Court utilized 
the term “prejudice" in a conclusory manner—as arising from an 
actual conflict of interest rather than as a separate standard which 
must be met after a conflict has been shown.122 The prejudice the 
Court proscribed is prospective or potential, not a demonstrated or 
actual prejudice arising from the facts of the trial.123 Glasser cautioned 
courts not to draw fine distinctions concerning the amount of 
prejudice necessary to obtain a new trial and not to involve themselves 
in calculations as to the amount of prejudice in an individual case.124 
If a genuine conflict is found, then prejudice should be assumed and a 
new trial granted.

As a result of Glasser’s expansion, the standards in various 
jurisdictions are often imprecise and do not permit an accurate 
evaluation of the effectiveness of counsel. The trial judge must make 
determinations of conflict, prejudice, and impairment of counsel with 
only scant guidance from appellate decisions, which although phrased 
in the language of Glasser, have been made on an ad hoc basis. The 
most meticulous trial court cannot avoid the specter of a reversal 
based upon an appellate court's “informed speculation.“125

I he criteria for appellate reversal on the basis of ineffective

’’’Sfe notes 84-95 supra and accompanying text.
'•'•See notes 67-83 supra and accompanying text.

The right to have the assistance of counsel is too fundamental and absolute to allow 
courts to indulge in nice calculations as to the amount of prejudice arising from its denial.” 
Glasser v. United States. 315 U.S. 60, 77 (1942).

‘ Io determine the precise degree of prejudice sustained ... is at once difficult and 
ww‘,<'«-wn /J. (emphasis added).

'“.See note 48 supra.
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assistance of counsel vary both among and within jurisdictions. 
Appellate speculation ranges from interpretive manipulation of the 
trial record in order to disclose an impairment of 'potentially 
effective defenses*' 126 to a brief glance at the facts and a finding that 
“no conflicts exist.'* 127 Realistically, however, an attempt to reassess 
defense counsel's trial tactics for evidence of his motivation,128 
embarrassment.129 impairment,130 or inability to be undividedly loyal131 
may not disclose ineffective representation.132

,2‘See People v. Chacon. 69 Cal. 2d 766. 447 P.2d 106, 73 Cal. Rptr. 10 (1968); cj. People' 
Chapman. 66 111. App. 2d 124. 127, 214 N.E.2d 313, 315 (1965).

'r'See, e.g.. Lebron v. United States, 97 U.S. App. D.C. 133, 229 I .2d 16 (1955), cert 
denied. 351 U.S. 974 (1956); People v. Nichols, 30 App. Div. 2d 635, 290 N.Y.S.2d 317 (1968).

'“Wall v. State. 214 So. 2d 384 (Fla. Ct. App. 1968); People v. Rose, 348 III. 214, 180 X.t 
791 (1932).

'^See Glasser v. United States. 315 U.S. 60 (1942); People v. Ware, 39 III. 2d 66. 233 
N.E.2d 421 (1968).

xz*See United States v. Gougis, 374 *F.2d 758. 761 (7th Cir. 1967); Commonwealth ex rel 
Whitling v. Russell. 406 Pa. 45, 176 A.2d 641 (1962).

131 See Sanders v. United States, 183 F.2d 748, (4th Cir.). cert, denied. 340 U.S. 921 (1950); 
People v. Lanigan. 22 Cal. 2d 569, 140 P.2d 24 (1943).

l32An attorney's efforts to present an evenhanded defense for each of his clients usually will 
obscure his actual conflicts, making them difficult or impossible to ascertain from the trial 
record. See text accompanying notes 90-91 supra.

The emphasis in future court decisions should focus upon the 
existence of a conflict of interest between jointly represented 
defendants that has the potential of depriving an individual of 
effective assistance of counsel. Although such a determination will 
depend upon the facts of each case, it seems clear from Glasser that 
this is the most workable standard. The trial judge, after discovering 
the existence of a conflict, would have the obligation to appoint 
separate counsel. If separate counsel is denied and appeal taken, the 
reviewing court should limit its inquiry to the issue of conflict and as 
Glasser admonished, avoid “nice calculations" as to the amount of 
prejudice and determinations of whether defendant's counsel was 
impaired.

THE PROCEDURE

If conflict of interest is accepted as the sole standard for 
determining whether separate counsel should be appointed, it is 
necessary to determine at what point in time such determination 
should be made and in what manner the conflict can best be avoided.

One way to avoid the problems of joint representation would be to 
conduct separate trials for each defendant. The Federal Rules oj 
Criminal Procedure, however, place great emphasis on judicial 
efficiency, and separate trials would entail considerable repetition. 
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extra expense, and increased court time.133 Nevertheless, in Bruton v. 
L niicd States,™1 the Supreme Court recently prohibited the use of a 
ioint trial, because on the facts, such procedure caused defendant's 
constitutional right to cross-examination to be violated, 
notwithstanding limiting instructions to the jury. Although the issues 
of ioint counsel and ineffective assistance of counsel were not 
involved. Bruton is significant in its insistence on separate trials,135 
since b\ analogy, this same remedy can be applied to other 
circumstances in which constitutional rights are violated Cognizant 
that its holding would require separate trials whenever a confession is 
introduced against a declarant, the Court noted that the speed and 
convenience of a joint trial were outweighed by the constitutional 
principles involved.136 Although a solution based on separate trials

Sotwithstanding the necessity for judicial efficiency, rule 14 recognizes that in certain 
circumstances severance may be required “(i]f it appears that a defendant is prejudiced by a 

mder ol defendants." I i d. R. Crim. P. 14. If severance under rule 14 is proper, then the 
problems of joint representation, at least at the trial stage, will be substantially obviated.

‘391 I S. 123 (1968). In Bruton, the trial court had admitted into evidence the confession 
"I one delendant, which also inculpated a codefendant. Although an instruction was given 
limning the use of the confession to the declarant, the Court held that this safeguard was 
inadequate in the context of a joint trial. Id. at 137. Accordingly, error was found in the denial 

codelendant Bruton's constitutional right to confrontation when the declarant was not 
presented for cross-examination. Id. at 134-35.

“*/</. at 137.
'“Id al 134-35. In his dissent. Justice While predicted that Bruton would severely limit the 

permissible use of joint trials. Id. at 138-44.
5<< Director di iiii Administrative Office of the United States Courts, Annual 

Ri port. 1968. at 117-22. 184,231-35, 258-60.
'See. e.g.. United Slates v. Dardi. 330 1 .2d 316. 335 (2d Cir. 1964); United States v. 

Benvcnnena. 319 I 2d 916. 932 (2d Cir. 1963); People v. Thomas, 58 Cal. 2d 121, 373 P.2d 97, 
23 Cal. Rptr. 161 (1962).

' ’S«< President's Comm’s on Crimi in the District of Columbia. Report 345-46 
(1966).

"" \ commendable procedure lor appraising a delendant ol his right to separate counsel has

«uld be effective, factors such as crowded calendars,137 efficient 
udicial administration,l3s and the limited number of available 

attorneys135’ militate against its extension to all joint counsel 
situations.

I he alternative procedure would be to appoint separate counsel, a 
more efficient and less expensive method to assure effective assistance.
fo avoid a per se rule requiring separate counsel for each defendant,
which would be inefficient and in many cases undesirable, the trial
court must take it upon itself to protect defendant's rights and order 
separate counsel at the slightest hint of a conflict of interest. The 
emphasis should always be in favor of separate counsel. Only if the 
defendant has been apprised of the consequences of joint 
representation and freely acquiesces should waiver be permitted.110 
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Such a procedure could be effected by requiring separate judicial 
determinations at the intitial appearance and if necessary, pending and 
during trial.

At the intitial appearance, the existence of conflict would have to 
be determined by relying primarily upon the contents of the 
complaint or indictment and the testimony of the defendant himself. 
Although the information upon which to make a determination at this 
time would be limited, the defendant’s rights would not be jeopardized 
because this finding need not be final. At any time during the 
subsequent proceedings, the defendant or his attorney may move for 
the appointment of separate counsel. Necessarily, after the intitial 
appearance, the burden would be on the defendant’s attorney to bring to 
the court’s attention the existence of any conflict of interest. This is 
properly the attorney's responsibility, and the court should rely upon 
the attorney’s representations. Furthermore, if it appears to either the 
trial judge or the prosecuting attorney that a legitimate conflict has 
developed, then separate counsel should be appointed, and if possible, 
the trial continued to allow the new counsel to familiarize himself 
with the case. Thus, once the emphasis is placed upon the existence of 
a genuine conflict of interest and each individual involved in the case 
is alert to the potentiality of ineffective representation, appellate 
courts less frequently will have to determine by “informed 
speculation" whether a jointly represented defendant was denied his 
constitutional right to effective assistance of counsel.

been outlined by the Court of Appeals for the District of Columbia Circuit. See Campbell v. United 
States, 122 U.S. App. D.C.143, 352 F.2d 359 (1965).



COMMENTS

MATHEMATICS, COMPUTERS, AND
/A RE PRATER: THE MEDIUM AND 

THE MESSAGE
The medium or process of our time—electronic technology—is 

reshaping and restructuring patterns of social interdependence and every 
aspect of our personal life. It is forcing us to reconsider and reevaluate 
practically every thought, every action, and every institution taken for 
granted.*

The consummate example of our electronic technology, the digital 
computer, is forcing the legal community to reconsider notions of its 
patent laws, which were developed within a framework of an earlier 
scientific age. The focus of this attention, the question of whether 
computer programs are patentable,2 has stirred many to challenge some 
of the most fundamental assumptions of patentable subject matter. The 
question is of much more than academic interest;3 it is of profound

M McLuhan, The Medium is the Massage 7 (Bantam ed. 1967).
A program ordinarily is understood to be a series of instructions that controls or conditions 

the operation of a data processing machine. Most commonly, programs are ingested into the 
c imputer b\ means of a stack of punched cards or a magnetic tape on which the information is 
c >ded These programs are called “software”. On some occasions the computer’s physical 
•'tructure. referred to as “hardware,” is altered, usually by rewiring, to perform the program. 
Such computers are referred to as “special purpose” computers, and their programs are referred 
to as “hardware programs.”

Since a particular operation may be performed by more than one combination of particular 
instructions and since different computers may require different instructions to perform similar 
ipcrations. one wishing to protect his program would not wish simply to patent the program 
(sell Ordinarily protection is sought in terms describing the general operation or condition of a 
programmable machine under the control of a program. Thus, the issue as commonly 
worded ‘are programs patentable” is something of a misnomer.

I he legal aspects ol patenting programmable processes has received considerable attention. 
s" < ? Bender. Computer Programs: Should They Be Patentable?. 68 Colum. L. Rev. 241 

Galbi. 77îî* ( npatentability of Computer Programs. 1967 Pat. L. Ann. 147; Kayton, 
Paient Protectability of Software: Background and Current Law, in Computers-in-Law 
Nstitute The Law of Software 1968 Proceedings B-25 (1968); Koller & Moshman, Patent 

" for Computer Software: Implications for the Industry. 12 Idea 1109 (1968); Nimtz, 
' • ■ - frogramj and the Patent Law. 11 Ide a 199 (1967); Popper, Method Claims for 

Programmable Processes, in Computers-in-Law Institute. The Law of Software- 1968 
Pr<k iedisgs B-5? (1968); Note, Computer Programs and Proposed Revisions of the Patent and 

Harv. I Rev. 1541 (1968); Comment. Process Patents for Computer 
Programs. 56 Calif. L Rev. 466 (1968).

391
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economic significance to a multibillion dollar industry4 and involves 
“financial stakes" which “stagger the imagination."5

'One source predicts that the total value of computers installed will be SIS billion b\ 1972. 
Burck. 77?e Computer Industry’s Great Expectations, Fortune, Aug. 1968. at 92. 97. B> the 
same year, “software” costs will total Sil billion. Id. at 142. lor a general discussion of the 
computer industry, see Bender. Business and Research Data on Software Development, in 
Computers-in-Law Institute, The Law of Software 1968 Proceedings A-15 (1968).

5Kayton, Patent Protectability of Software: Background and Current Law. in Compl ti rs-in- 
Law Institute. The Law of Software 1968 Proceedings B-25 (1968).

^Although trade secret and copyright protection are sometimes employed, they are of onlx 
limited value. See. e.g.. Banzhaf. Copyright Protection for Computer Programs, in Computers- 
in-Law Institute. The Law of Software 1968 Proceedings C-33 (1968); Project \ew 
Technology and the Law of Copyright: Reprography & Computers. 15 U.C.L.A.L. Rex 931 
(1968); Note. Computer Programs and Proposed Revisions of the Patent and Copyright Laws. 
81 Harv. L. Rev. 1541 (1968); Note, Adequate Legal Protection for Computer Programs. I96N 
Utah L. Rev. 369. Moreover, dictum in a recent Supreme Court decision casts doubt on the 
viability of trade secret protection. See Lear v. Adkins. 395 U.S. 653 (1969). See also Compco 
Corp. v. Daybrite Lighting. Inc.. 376 U.S. 234 (1964); Sears. Roebuck & Co. v. Stiffel Co.. 376 
U.S. 225 (1964).

\ “hardware” house manufactures the computer as a physical structure: the “software” houses 
create “software” programs for use by the computer. See note 2 supra.

'll has been estimated that I B M. presently accounts for 7OCr of the domestic “hardware” 
market. I he remaining 30'7 is divided among such companies as Sperry Rand, Honeywell, and 
Control Data. Bender, supra note 4, at A-29 to -30.

'See generally Bender, supra note 4.
"'In one observer's words, the two sides “have been advocates in search of a judge.” Kayton. 

supra note 5. at B-25.
"The Patent Office was created by Congress under the latter’s power to “promote the 

Progress ot . . . useful Arts, by securing for limited Times to . . . Inventors the exclusive Right 
to their . . . Discoveries.” U.S. Const, art. I, § 8.

"The Patent Office has issued two guidelines. See Guidelines to Examination of Programs. 
829 O.G. Pat. OH. I (1966); Guidelines to Examination oj Applications for Patents on Computer 
Programs. 855 O.G. Pat. Off. 829 (1968), rescinded. 868 O.G. Pat. Off. 349 (1969). The first 
was merely a proposal and was never expressly adopted; the second was so vague and briel that 
it is misleading to refer to it as a “guideline.” Neither statement makes an attempt to delme 
their use of the word “program.”

The economic significance is in part due to the inadequacy of other 
forms of protection for computer programs.6 * The size of the stakes 
involved, however, is a direct function of the complexion of the 
computer industry itself, which is divided between a few giant 
“hardware"’ houses,8 whose dominant interest is in seiline or rentine 
computers themselves, and many relatively small “software" houses, 
whose stock in trade is the computer program.9 The issue of program 
patentability thus pits the two segments of the computer industry 
against each other, “software" houses favoring protection of their 
products and “hardware" houses opposing patent protection lest it 
severely limit the free use of their computers.10

Under its constitutional trust,11 the Patent Office has offered its 
own legal analysis of program patentability in the form of official 
“guidelines."12 These guidelines, however, provide less than a 
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completely satisfactory solution to the problem. Not only are they 
difficult to follow, but they are inconsistent and unfair.13 Essentially, 
the Patent Office position has been that “hardware" computer 
programs14 are patentable,1’ while “software" programs16 are not.17 The 
inconsistency of this position stems from the underlying similarity of 
“hardware" and “software" programs; the same set of operations can 
be embodied in either form.18 Any substantial reasons for objecting to 
the patentability of one, therefore, apply equally to the other. 
Moreover, the Patent Office position is unintentionally unfair, 
inasmuch as it provides patent protection for the “hardware” 
computer giants while leaving unprotected the investments of the small 
“software” houses.19

Quite possibly the analysis provided by the Patent Office is overly influenced by 
considerations of administrative convenience. The Patent Office by its own account is not 
present!) capable of examining computer programs. Brenner. The Future of Computer Programs 
i the tailed States Patent Office, in Computers-in-Law Institute, The Law of 

Software 1968 Proceedings B-l, B-12 to -13 (1968).
"A “hardware" program is a special purpose program actually built into the computer. See 

note 2 supra.
li Ex parte King, 146 U.S.P.Q. 590. 591 (Pat. Off. Bd. App. 1965).
'* *See note 2 supra.

Guidelines to Examination of Application for Patents on Computer Programs. 855 O.G. Pat. 
Off 829 (1968), rescinded. 868 O.G. Pat. Off. 349 (1969); Brenner, supra note 13, at B-10; see 
note 80 infra.

"Jacobs. Patentable Machines Systems Embodiable in Hardware or Software, in 
Complters-in-Law Institute, The Law of Software 1968 Proceedings B-77, B-79 (1968).

’ll has been contended that the inequitable result of the Patent Office's position constitutes a 
lenial of substantive due process for the independent “software" developers. See Brief lor Applied 
Data Research. Inc. and Ass’n of Independent Software Co.'s as Amici Curiae on Rehearing at 
8. In re Prater. 56C.C.P.A.___ 415 F.2d 1393, 162 U.S.P.Q. 541 (1969).

*56 C.( P.A. ___ , 415 I .2d 1378, 159 U.S.P.Q. 583 (1968). modified on rehearing, 56
C.C.P.A_____415 F.2d 1393, 162 U.S.P.Q. 541 (1969).

1 The jurisdictional basis for C.C.P.A. review of the Patent Office is found in 35 U.S.C. § 141 
(1964).

”56 C.C.P.A. ___ , 415 I 2d 1378, 159 U.S.P.Q. 583 (1968). The court's decision was
received with colorful rhetoric and charged emotion. One technical newspaper hailed the decision 
as a "Magna ( aria" lor “America’s independent software industry. Elec iroxic News, Nov. 
25, 1968. at 2.

The Prater Controversy

The Court of Customs and Patent Appeals recently became the 
theater for the program patentability controversy in the case of In re 
Prater.1" which grew out of a patent application for a process entitled 
“Reduction of Data from Spectral Analysis." Upon rejection of the 
application by the Patent Office, the inventors appealed to the United 
States Court of Customs and Patent Appeals.21 which found that the 
Patent Office had improperly rejected the application.22 Thereupon, the 
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Commissioner of Patents, criticizing the court for having “ignored and 
overlooked’' important issues and prior decisional law, filed a petition 
for rehearing,23 which was granted on January 16, 1969.24 Although the 
opinion on rehearing modified the court’s initial decision, it 
nevertheless appears to have agreed with the underlying rationale 
expressed in the earlier opinion. Because it was less than forthright, 
however, a detailed analysis is necessary in order to fix clearly the 
court’s present position.

"Commissioner’s Petition for Rehearing at 1, In re Prater, 56 C.C.P.A.___ ,415 F.2d 1393,
162 U.S. P.Q. 541 (1969). The brief filed with the petition also suggested that the decision not 
only permits patenting computer programs, but also implies that human thought itself is within 
the scope of the patent laws. Id. at 8, citing Thomas v. Collins, 323 U.S. 516, 531 (1945). With 
a histrionic flourish, the brief added that “Orwell's ‘1984’ was not to be our destiny, although 
such might come to pass if the judiciary is not vigilant.’’ Id. at 8.

2456 C.C.P.A_____ 415 F.2d 1390, 160 U.S. P.Q. 230 (1969). In addition to the briefs of the
principal parties, four briefs amicus curiae were filed. The amicus briefs highlighted the economic 
interests involved in the dispute. “Hardware” manufacturers I.B.M. and Honeywell challenged 
the Court’s decision, whereas “software” developers Allied Data Research, the Association of 
Independent Software Companies, and Bell Laboratories supported its soundness.

"The set of equations is of the general form:

Y1 = A1IX1 + AI2X2 + A13X3 • • • AlmXm

Y2 = A21XI + A22X2 + A23X3 ‘ ‘ ‘ A2mXm

THE INVENTION—AS DISCLOSED AND CLAIMED

Messrs. Prater and Wei made a mathematical discovery of 
particular usefulness in the field of spectral analysis. Conventional 
spectrographic analysis of a qualitatively known mixture of gases yields 
a continuous trace having a plurality of peaks on a spectrogram. Each 
peak may be represented as a first-order linear equation relating the 
peak height to the unknown component concentrations. From all the 
peaks, therefore, one may derive a set of equations25 and solve for the 
concentrations of each component, given a number of peaks at least 
as great as the number of components. Typically, there are more peaks 
and thus more equations than needed for a solution. The 
spectrographic data is not error-free, however, and one subset of the

where:
Y1 *2  ‘ • Yn= Peak heights of peaks I, 2 ... n, respectively, of the spectrogram;

X, X-,X-> X concentrations of components 1, 2, 3 . . . m, respectively, present in 1 2 3 ’ ‘ m
the mixture; Aj | A^ A|j. . . Anm = constant coefficients representing the contribution that 
each component I, 2, 3 . . . m, respectively, makes to the height of each peak 1,2,. . . n; and 
n and m are both integers, n being larger than ni where there are more peaks than components. 
See 56 C.C.P.A_____ 415 F.2d 1378, I59U.S.P.Q. 583, 584 (1968).



1969] Prater and Wei 395

equations can be solved to provide the most error-free solution. Prater 
and Wei’s contribution to spectral analysis involved a mathematical 
procedure for determining the most error-free subset. It was their 
discover} that this subset also has the determinant of the largest 
magnitude.26 The procedure disclosed in their patent application 
employed otherwise conventional methods to arrive at the determinants 
of all possible subsets, to select the subset with the largest determinant, 
and to solve this subset.27

•’* I he Prater and Wei technique views the left hand side of each equation as having two parts: 
the actual height (T) and the error Given three equations with two unknowns ( Xj andX2) 
the set would be viewed as:

Y1 + E1 = All xl + A12X2

Y2 + E2 = a2I X1 + a22X2

Y3 + E3 = A3I xl + A33X2

l! an\ two of these equations is selected, solutions can be arrived at for X] andX2_ According 
to a well known principle, “Cramer’s Rule," this solution may be expressed as the quotient of 
two determinants:

Yl + El AI2

Y3 + E3 A32

A, I AI2

A3I A32

Yj + E

Y3 + E

The determinant in the denominators is called the “determinant ot the system. The determinants
in the numerator can be broken up into the 
the error part.

sum of two determinants: the true height part and

Thus for X | : Y1 AI2

y3 AI2

A11 AI2

a31 A32

E1 AI2

E3 A32

All a12

A3I A32

Yl A12

Y3 A32

A11 a12

A31 a32

A32EI ~A12E3

All A12

A3I a32
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Prater and Wei also disclosed in detail a special purpose analog 
computer designed to perform their process of analyzing spectrographic 
data.* 27 28 They noted, however, that a general purpose digital computer 
would be the preferred method of carrying out their mathematical 
procedure, although they did not indicate how such a computer should 
be programmed. In essence, it is apparent that the significant novelty 
of the invention was in the mathematical procedure, not in the 
apparatus disclosed for performing it.

The first term represents the error-free solution; the second is the quotient of the determinants 
that involve errors, divided by the “determinant of the system.”

Prater and Wei’s contribution is the selection of that subset of equations with the largest 
“determinant of the system." which provides the most error-free solution, since the error 
component has the largest denominator and therefore the smallest error magnitude.

27Prater and Wei's specification stated that in a "spectrogram obtained from the analysis of 
a 10-component mixture in which there are 20 peaks from which to choose, there are 184.'56 
possible subsets of 10 equations available." 56 C.C.P.A.____ ____  n.13, 415 F.2d 1393. 1395
n.13. 162 L.S.P.Q. 541. 543 n.13 (1969). As a practical matter, an evaluation of such a mixture 
could not be performed without a computer's assistance.

“From all appearances, this device was something of a “white elephant." designed onl) to 
satisfy the Patent Office's “hardware" requirement. Its capability was restricted to operations 
with only a few unknowns, and such operations are probably of limited commercial significance.

29 In mass spectrographic analysis where, from a given sample of material there is 
generated a spectrum function having peaks therein spaced along a mass scale with 
respect to which the relationship between concentration, contribution factor of each of 
the constituents of the mixture and the magnitude of each of n peaks in said spectrum 
is represented by a set of linear algebraic equations and where n is an integer greater 
than m. the method oj selecting for analysis a set of m peaks least susceptible to error 
in concentration determination which comprises dividing each said contributing factor 
for each peak by a normalizing function,

successively generating a determinant function for each of said set of peaks, 
successively generating output indications of the magnitudes of said determinant 

functions and
selecting therefrom the determinant function of greatest magnitude for 

identification of said peaks least susceptible to error.
56 C.C.P.A.------ --------415 F.2d 1393, 1397, 162 U.S.P.Q. 541, 544-45 (1969) (emphasis in
original).

30 Id
In spectrographic analyses where from a given mixture of m constituents, spectral 

functions having peaks therein are obtained and wherein the relationship between the 
concentration of said constituents and the peaks in said function correspond to 
relationships in a set of linear simultaneous equations, the system for selecting from

Ten patent claims, nine in method form and one in the form of an 
apparatus, were involved before the Court of Customs and Patent 
Appeals. Claim 9.29 chosen by the court as a typical process claim, 
contained the steps for “generating"' a determinant function for each 
subset of peaks in a spectrum function, “generating output indications 
of the magnitudes of said determinant functions," and “selecting . . . 
the determinant function of greatest magnitude" to identify the subset 
of peaks least susceptible to error.30 Claim IO,31 the only apparatus 
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claim, was directed to a similar concept clothed in “means plus 
lunction“ language. The component means included means for 
generating scalar functions, each representative of a determinant for a 
subset of equations corresponding to a particular subset of peaks, and 
■‘means for determining that one of said scalar functions of greatest 
magnitude."32

'aid functions the combination of m of the n peaks therein least susceptible to error in 
concentration determination, where n is an integer greater than m, which comprises 

means for generating a scalar function representative of the determinant for a first 
set of said equations corresponding with a first set of peaks in number equal to m, 

means for generating successive scalar Junctions each representative of a 
determinant for sets of equations corresponding with different sets of m of said peaks, 
and

means for determining that one of said scalar Junctions of greatest magnitude for 
identification of said combination of m of the n peaks least susceptible to error.

al . 415 1.2d at 1397-98, 162 U.S. P.Q. at 545 (emphasis in original).
ald.

Whoever invents or discovers any new and useful process, machine, manufacture or 
- ?• ' ’ -i <>l matter, or any new and useful improvement thereof, may obtain a patent therefor,
'uhicct to the conditions and requirements of this title.” 35 U.S.C. § 101 (1964).

'”[( |laims to mental concepts . . . are not patentable .... It is self-evident that thought 
« not patentable ” In re Abrams. 38 C.C.P.A. 945. 950. 188 F.2d 165. 168, 89 U.S.P.Q. 266, 
-69 (1951); accord. In re Shao Wen Yuan, 38 C.C.P.A. 967, 188 F.2d 377, 89 U.S.P.Q. 324 
(1951).

“I he specification shall conclude with one or more claims particularly pointing out and 
distinctly claiming the subject matter which the applicant regards as his invention.” 35 
U.S.C. § 112 (1964).

“56 ( C P A__________ 415 F.2d at 1393, 1373, 159 U.S.P.Q. 583, 593 (1968).

THE PROCESS CLAIMS—A MODIFIED HOLDING

The arguments proffered by the Patent Office for rejecting the 
process claims were fundamentally twofold: (1) The subject matter of 
the claims did not fall within title 35, section 101 of the United States 
Code.™ since the novelty resided in a method of calculating and was 
therefore a mental process;31 * * and (2) inasmuch as the claims read on 
unpatentable subject matter, they did not particularly point out and 
distinctly claim the invention as required by title 35, section 112 of the 
L nited States Code.™

In its original decision, the court was not satisfied by either of these 
arguments. It thus ruled that “patent protection for a process disclosed 
as being a sequence or combination of steps, capable of performance 
without human intervention and directed to an industrial technology" 
should not be denied merely because “the process could be alternatively 
carried out by mental steps."36

( pon rehearing, Prater and Wei defended this holding by 
contending that (1) they in no way sought to claim the pencil and paper 
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performance of their process and (2) viewed in light of their 
specification’s disclosure of an apparatus, the process claims did not 
do so. They reasoned, therefore, that the issue of “mental processes" 
was irrelevant. Judge Baldwin, however, speaking for the court, found 
himself unable to accept the second part of Prater and Wei's argument. 
Noting that “claims yet unpatented are to be given the broadest 
reasonable interpretation consistent with the specification during the 
examination of a patent application,”37 Judge Baldwin found that the 
process claims did read on a pencil and paper calculation, 
notwithstanding that Prater and Wei did not seek to claim such subject 
matter. Holding that they did not particularly point out and distinctly 
claim “the subject matter which the applicant regards as his invention" 
as required by section 112,38 the court found it necessary to reverse its 
earlier decision as to the process claims.39 It thus did not have to 
determine their sufficiency under section 101.40

3756 C.C.P.A.____ _____ 415 E.2d 1393, 1404, 162 U.S.P.Q. 541, 550 (1969). The court
distinguished between interpreting a claim in light of the specification and narrowing “the scope 
of a claim by implicitly adding disclosed limitations which have no express basis in the claim. 
Id. (emphasis in original). Remarking that the latter sometimes may be performed in an 
infringement suit in order to “do justice and equity between the parties,” the court noted that 
during patent prosecution the applicant retains the opportunity to amend his claim.

38Sec note 35 supra.
3956 C.C.P.A. at____ 415 E.2d at 1405, 162 U.S.P.Q. at 550.
4n.S’ec note 33 supra. The court also avoided deciding two other significant issues: (I) whether 

a claim that reads on unpatentable subject matter as well as patentable subject matter is 
inadequate under § 112; and (2) whether a sequence of "purely mental steps” is patentable 
subject matter. See 56 C.C.P.A. at___ n.23,415 F.2d at 1402 n.23, 162 U.S.P.Q. at 549 n.23.

"See note 33 supra.
12 A patent may not be obtained though the invention is not identically disclosed or 

described as set forth in section 102 of the title, if the differences between the subject 
matter sought to be patented and the prior art are such that the subject matter as a 
whole would have been obvious at the time the invention was made to a person having 
ordinary skill in the art to which said subject matter pertains. Patentability shall not 
be negatived by the manner in which an invention was made.

35 U.S.C. § 103 (1964).

THE APPARATUS CLAIM

The Patent Office also rejected the apparatus claim, basing its 
decision on grounds similar to those for which it rejected the process 
claim: (1) Because the claim read on a properly programmed general 
purpose digital computer, its essential novelty resided in a 
mathematical principle or method of calculation, which is not statutory 
subject matter under section 101 ;41 (2) given such an unpatentable 
mathematical principle, it would be obvious under section 1O342 to 
program any prior-art digital computer to perform Prater and Wei's 
process; and (3) because the claim read both on a device the analog 
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embodiment to which the applicants were entitled to coverage and on 
a properl} programmed general purpose digital computer outside the 
statutorx scope of patent coverage, it failed under section 112 for not 
particularly pointing out and distinctly claiming the invention.

In the court's original decision, rejection of the Patent Office’s 
determination as to the apparatus claim followed almost automatically 
:rom the court's holding on the process claims.43 With their reversal 
of this holding upon rehearing, however, the court was required to 
more closely analyze the issues involved in the apparatus claim.

“Ser 56 C.C.P.A__________415 F.2d 1378, 1389, 159 U.S.P.Q. 583,593 (1968).
“56 ( ( P.A____ .____ 415 F.2d 1393, 1405, 162 U.S.P.Q. 541, 551 (1969).
U/J at____415 1.2d at 1406, 162 U.S. P.Q. at 551 (emphasis in original).
“/</.
'In a series of previous decisions, the court had committed the same error—using the 

applicant’s discovery as prior art for which it reproached the Patent Office in Prater. In several 
cases. the court considered an applicant's disclosed new compound in determining the obviousness 
of a process to make it. See. e.g., tn re Hoeksema, 51 C.C.P.A. 1474, 1478, 332 F.2d 374, 377, 
141 I S.P.Q 733, 736 (1964); In re Surrey, 50 C.C.P.A. 1336, 1340, 319 F.2d 233, 236, 138 
U.S.P.Q. 67, 70 (1963); In re Ross, 49 C.C.P.A. 1276, 1280, 305 F.2d 878, 881, 134 U.S.P.Q. 
120, 522 (1962); In re Larsen, 49 C.( P.A. 711, 713, 292 1 .2d 531, 533, 130 U.S.P.Q. 209, 210 
(1961). See also Wirebounds Patents Co. v. H R. Gibbons Box Co., 25 F.2d 363, 365 (7th Cir. 
1928) Likewise, the court in In re Kulieke used the applicant’s disclosure of a new product in 
determining the obviousness of a device used in making it. 47 C.C.P.A. 943, 948, 277 F.2d 948, 
951-52, 125 U.S.P.Q. 578, 580 (1960).

“55 F.2d 854. 12 U.S.P.Q. 335 (6th Cir. 1932).
•Id. at 856, 12 U.S.P.Q. at 337.

The Section 103 Issue. In the court’s view, “the underlying
statutory basis for the rejection of apparatus claim 10 [was] 35 
l.S.C. § 103."44 The Patent Office's position, however, “assumefd] 
the existence as prior art of appellants’ discovery,”45 * and such a 
position was fatally defective since section 103, which requires “an 
analysis of the prior art at the time the invention was made,"™ 
precludes the use of appellants' discovery as prior art. The court held, 
therefore, that in the absence of a citation by the Patent Office to any 
other prior art, claim 10 was sufficient under section 103.

Although logically sound, the court's reading of section 103 
avoided a substantial body of judicial precedent, some of it their very 
own.47 * Furthermore, the court in Prater overlooked the rationale 
adopted by the Sixth Circuit in Nestle-Lemur Co. v. Eugene, Ltd.™ 
Considering a claim to a hair curling device, which was designed for 
use in a new curling process, the court in Nestle-Lemur held that when 
“one discovers a new and useful process for accomplishing a given 
result,'' the mechanical or electrical device obvious to anyone to whom 
the proposed method is disclosed, is [not] patentable apart from the 
process.49
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The Nestle-Lemur holding rightly deserves criticism, particularly 
since its test is much more difficult to apply in fact than to pose in 
theory. Determining whether one has a new and useful process that 
predates a new and useful device at times could well be an insolvable 
inquiry. A “rule of reason“ therefore might be to give the applicant 
the benefit of the doubt in difficult instances.50 In Prater, however, the 
facts were distinctly defined; the novelty clearly resided in the 
mathematical process, and the apparatus claim stood out as a strange 
and unfit51 medium for pointing out the novelty.

Where it is difficult to determine [whether an apparatus or a method] claim should be used, 
an applicant should not be limited to one form.” Ex parte Becker. I 12 U.S.P.Q. 300. 302 (Pat 
Off. Bd. App. 1956).

51 See Popper. Method Claims for Programmable Processes, in C0MPUTERS-in-Law Institute. 
The Law of Software 1968 Proceedings B-55, B-67 to -68 (1968). But see Jacobs, tupra 
note 18. at B-85 to -86. Claim 10's language, said by the court to describe an “apparatus" or 
“machine.” is so ill-suited that one might question its adequacy both under 35 U.S.C. § 101 as 
a “machine” and under 35 U.S.C. § I 12 as pointing out and distinctly claiming that which the 
applicant regards as his invention. Burr v. Duryee describes a machine as "a concrete thing, 
consisting of parts, or of certain devices and combination of devices.” 68 U.S. (I Wall.) 531. 
570 (1863). Professor Robinson, in differentiating a machine from an art (a process), says that 
“the act or series of acts which constitutes the art becomes, in the machine, inseparably connected 
with a specific physical structure.” I W. Robinson. Patents 259 (1890). I rom these descriptions 
of the statutory class “machine” and from an intuitive understanding of the word, it is suggested 
that for something composed of parts to qualify as a “machine,” the parts must co-exist at one 
time. It is equivocal whether or not the “machine” defined by claim 10 in Prater possessed such 
a characteristic if read on a properly programmed digital computer, since it recited a series of 
component means. See note 31 supra. The unprogrammed structure of the computer could not 
be the means for performing the process because it was anticipated by prior-art computers. To 
say that each portion of the computer that performed each function was a component “means" 
while it performed the function would be to say that the means may not co-exist, since ordinarily 
a computer operates sequentially, completing one function before it begins the next.

To avoid this problem, one might allege that different portions of the computer's 
memory for example, an “internal” memory such as the state of magnetization of particular 
memory bits or an “external" memory such as the physical structure of a magnetic tape or a 
series of punched cards in combination with the arithmetic unit, which performs computations, 
and other associated units correspond to the various component “means.” Assuming that the 
claim thus read does not pose problems of “double inclusion,” it still may not be sufficiently 
broad to cover all practical embodiments. See In re Kelly, 49 C.C.P.A. 1359, 305 I 2d 909. 134 
U.S.P.Q. 397 (1962). Thus read, it would not cover a case in which memory of all the functions 
does not exist at once, as when successive steps are fed into the memory only upon completion 
of the preceding steps.

32 .See text accompanying notes 41 -42 supra.

The Section 101 Issue. Unfortunately, the Prater court failed
to fully discuss the Patent Office’s rejection of the apparatus claim 
under 35 U.S.C. § 101.52 Apparently responding to the Office’s 
finding that the claim's only novel subject matter resided in an 
unpatentable mathematical principle or method of calculation, the 
court limited itself to saying that it could “not perceive of any ‘mental 
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steps' issue .... It is quite clear that [the apparatus claim], in typical 
means-plus-function language as expressly permitted by ... 35 
L.S.C. § 112, does not encompass the human being as the ‘means’ or 
any part thereof."53

u56 C.C.P.A. at___ , 415 F.2d at 1406, 162 U.S.P.Q. at 551-52. Section 112 provides that
a)n element in a claim for a combination may be expressed as a means or step for performing 

j specified function without the recital of structure, material, or acts in support thereof, and such 
claim shall be construed to cover the corresponding structure, material, or acts described in the 
specification and equivalents thereof.” 35 (J.S.C. § 112 (1964).

'‘See text accompanying note 36 supra.
¿See cases cited note 61 infra.
-‘ Although the court did not articulate clearly its position as to the patentability of 

mathematics, it would appear reasonable to limit the scope of its decision to applied mathematics, 
since Prater and Wei’s process was in this field and since “pure” mathematics is probably not 
‘‘Useful" within the meaning of § 101. See note 33 supra.

■ In a recent decision involving a method of using a computer in combination with a plotting 
machine for automatically making two-dimensional portrayals of a three-dimensional object, the 
court articulated its position somewhat more straightforwardly. Defending the right to patent a 
process or machine whose only novelty resided in the use of particular mathematical equations, 
Judge I ane. speaking for the court, said that to “allow the claims in issue here would not prohibit 
all uses of those equations. As we have pointed out above, a member of the public would have to 
do much more than use the equations to infringe any of those claims. He would have to use them 
in the physical equipment recited in the claim.” In re Bernhart, Pat. App. No. 8187 (C.C.P.A., 
Xov 20. 1969). The case is somewhat different from Prater, however, in that the applicants’ 
process required the computer’s output to control other physical equipment—the 
plotter although apparently in a conventional manner.

■'This discussion is limited to the patentability of mathematics qua mathematics. There is little 
question that much the same way chemical symbols mas be used to describe chemical compounds, 
mathematics as language may be used in a claim to describe nonmathematical objects or 
processes Scovill Mfg. Co. v. Satler, 21 1 .2d 630, 633 (D. Conn. 1927); see Mackay Radio & 
Tel. Co. v. Radio Corp, of America, 306 U.S. 86, 94 (1939).

By its language, the court seems to have equated the patentability 
of a mathematical procedure with the patentability of a mental process. 
Thus, for the court, the problem of patentibility vanishes when the 
mathematical procedure is performed “without human intervention.”54 
The justification for equating such issues was unstated, and by doing 
so the court assumed to be proven the very notion it was requested to 
udge that mathematics is patentable subject matter. Since the court 

is unlikely to overrule the substantial line of cases holding that 
processes performed mentally are beyond the scope of patent 
protection,55 its unarticulated position appears to be that applied 
mathematical processes are patentable subject matter insofar as they 
are performed “without human intervention.”56 For the Court of 
Customs and Patent Appeals, at least, the medium is the message.57

The Patentability of Mathematics—A Brief Excursus

The problem that the court chose to ignore—the patentability of 
mathematics58—is a significant and disturbing one, and by any 
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standard deserved their full attention. Interestingly, the problem has 
been ignored before, and thus the law on the issue has never fully 
matured. Most likely this inattention has been due to the presence of 
the “mental process" question in nearly all the cases in which 
mathematics has been involved.59 A “mental process" issue is 
appealingly simple to resolve,60 and the “mental step" rubric,61 once 
fully developed, became a convenient decisional basis, requiring little 
independent thought to apply. Until the development of the automated 
computer, therefore, the issue of mathematics was not forced to the 
surface.

59Siv, e.g., Halliburton Oil Well Cementing Co. v. Walker, 146 F.2d 817, 64 U.S.P.Q. 278 
(9th Cir. 1944); Don Lee, Inc. v. Walker, 61 F.2d 58, 14 U.S.P.Q. 272 (9th Cir. 1932); In re 
Shao Wen Yuan, 38 C.C.P.A. 967, 188 F.2d 377, 89 U.S.P.Q. 324 (1951); In re Abrams, 38 
C.C PA. 945, 188 I .2d 165. 89 U.S.P.Q. 266 (1951). The Slide Rule case appears to be the only 
one in which mathematics has been involved without an accompanying mental process issue. 
Keuffel & Esser Co. v. Pickett & Eckel, Inc., 85 F. Supp. 855, 81 U.S.P.Q. 89 (N.D. III. 1949), 
supplemental opinion filed. 91 F. Supp. 913, 86 U.S.P.Q. 560 (N.D. 111. 1949), affd. 182 F.2d 
581, 86 U.S.P.Q. 124 (7th Cir. 1950).

MSee note 34 supra.
81 Basically, the mental step doctrine holds that the essential novelty of a claim may not reside 

in a step or steps perlormable by the human mind, aided in necessary cases by routine tools such 
as a pencil, paper, or slide rule. Halliburton Oil Well Cementing Co. v. Walker, 146 F.2d 817, 
821. 64 U.S.P.Q. 278, 282 (9th Cir. 1944); In re Venner, 46 C.C.P.A. 754, 759, 262 F 2d 91. 94. 
120 U.S.P.Q. 192 (1958); In re Lundberg. 39 C.C.P.A. 971, 976, 197 I\2d 336, 339. 94 I S.P.Q 
73, 76 (1952); In re Shao Wen Yuan, 38 C.C.P.A. 967, 971, 188 I .2d 377, 380, 89 U.S.P.Q. 
324, 329 (1951); In re Abrams, 38 C.C.P.A. 945, 950, 188 I .2d 165, 168, 89 U.S.P.Q. 266. 269 
(1951); In re Heritage, 32 C.C.P.A. 1170, 1174, 150 F.2d 554, 556, 66 U.S.P.Q. 217, 220 (1945).

S2Don Lee, Inc. v. Walker. 61 1.2d 58, 14 U.S.P.Q. 272 (9th Cir. 1932). After initially noting 
that “[i]t is clear that the patentee seeks a monopoly of a formula for determining dynamic 
forces," the court proceeded to “agree with appellants that such a computation is not a ‘new 
and useful art, machine, manufacture or composition of matter' within the meaning of § 4886 
[now 35 U.S.C. .S 101]." Id. at 62, 67, 14 U.S. P.Q. at 28 I, 285.

I Isewhere, the notion also finds expression in obiter. One court stated that “]h]e who devised 
the art of multiplication could not restrain others from using it after him Detmold v.
Reeves, 7 F. Cas. 547, 549 (No. 3831) (C.C.E.D. Pa. 1851). This conclusion, the court suggested, 
is because such things are no more than abstract theories. See Lyman v. Ladd, 347 I 2d 482, 
483, 145 U.S.P.Q. 369, 370 (D.C. Cir. 1965); Keuffel & Esser Co. v. Pickett & Eckel, Inc., 85 F. 
Supp. 855, 857, 81 U.S.P.Q. 89, 91 (N.D. 111. 1949), supplemental opinion filed. 91 F. Supp. 
913, 86 u's.P.Q. 560 (1949), affd. 182 F.2d 581, 86 U.S. P.Q. 124 (7th Cir. 1950).

In its original opinion, the Prater court appears to have treated Don l.ee as a “mental step" 
case. See 56 C.C.P.A___________415 I .2d 1383, 1386-87, 159 U.S.P.Q. 583, 591 (1968). This
interpretation makes Don Lee easier to avoid when an inventor discloses or claims mathematical 
processes performed “without human intervention." Such a view, however, is difficult to justify 
inasmuch as the court in Don Lee not only failed to employ the “mental step" rationale, but 
did not even note that the claimed process was readable on human thought processes. 
Furthermore, in the original Prater opinion, the court pointed out that the subject matter in Don

Although at least one case appears to hold that mathematics is 
unpatentable subject matter, the court did not explain its rationale for 
reaching such conclusion.62 Some explain the unpatentability of
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mathematics in constitutional terms. IBM, as amicus curiae in Prater, 
interpreted the Constitution to require that patents be given only for 
advances in the “useful arts,” arguing that being a “liberal” as 
opposed to a “useful art,” mathematics is unpatentable.63 Such an 
argument, however, is largely unsatisfactory, since the Constitution 
does not require that patents be for contributions in the “useful arts,” 
but requires only that the progress of the “useful arts’* * be promoted.64

Let “was not even novel." Id. The court thus suggested that the Don Lee holding quoted above
*as little more than dictum. Such a result is questionable, since “[wjhere there are two grounds 
on cither of which an appellate court may rest its decision, and it adopts both, the ruling on 
neither is obiter, but each is the judgment of the Court and of equal validity with the other.” 
I mted Slates v. Title Ins. & Trust Co., 265 U.S. 472, 486 (1924).

“Brief for I.B.M. Corp, as Amicus Curiae upon Rehearing at 42-44, 46-48, tn re Prater, 56 
C.C.P \.____ 415 F.2d 1393, 162 U.S.P.Q. 541 (1969); see Lutz, .4 Clarification of the Patent
Clause of the U.S. Constitution. 18 Geo. Wash. L. Rev. 50. 54 (1949), reprinted in 32 J. Pat. 
On SocN 83. 87 (1950). Possibly this concept influenced the court in its original opinion to 
conclude that Prater and Wei's invention was “directed to an industrial technology a ‘useful 
art within the intendment of the Constitution.” 56 C.C.P.A. at____ 415 F.2d at 1389, 159
U.S.P.Q. at 593.

“See Graham v. John Deere Co.. 383 U.S. 1. 4 (1966); I A. Walker, Patents § 10 (2d ed. 
\ Deller 1964); Lutz, supra note 63.

“Rubber Tip Pencil Co. v. Howard, 87 U.S. (20 Wall.) 498, 507 (1874); Dyer v. Sound 
Studios of N V., Inc.. 85 I 2d 431, 432, 30 U.S.P.Q. 55, 56 (3d Cir. 1936); Measuregraph Co. 
V Grand Rapids Show Case Co., 29 1 .2d 263, 275 (8th Cir. 1928); Guthrie v. Curlett, 10 F.2d 
725, 726 (2d (ir 1926); Detmold v. Reeves. 7 I . Cas. 547, 549 (No. 3831) (C.C.E.D. Pa. 1851); 
In re Patton. 29 ( ( PA 982, 987, 127 I .2d 324, 327, 53 U.S.P.Q. 376, 379 (1942); see tn re 
Sterling. 21 C.C.P.A. 1134, 1137, 70 F.2d 910, 912, 21 U.S.P.Q. 519, 521 (1934) (printed matter 
not patentable merely by virtue of substance or language); Kruger v. Whitehead, 153 F.2d 238, 
2W, 68 I s PQ 255, 256 (9th Cir. 1946); <•/. In re Rice, 30 C.C.P.A. 730, 731, 132 F.2d 140, 
141, 56 I S P.Q. 173. 174 (1942) (printed arrangements unpatentable without relation to 
structure); In re Russell. 18 C.C.P.A. 1184. 1185-86, 48 F.2d 668, 669, 9 U.S.P.Q. 181, 182 
(1931).

MLe Roy v. Tatham. 55 U.S. (14 How.) 156, 174-75 (1852); Wall v. Leek, 66 F. 552, 555 
l9lh Cir. 1895); see I unk Bros. Seed Co. v. Kalo Inoculant Co., 333 U.S. 127, 130-32 (1948); 
Mackay Radio a lei ( o. v. Radio Corp, of America. 306 U.S. 86, 94 (1939); DeForest Radio 
Co v. General I lee ( o., 283 U.S. 664. 684-85 (1931): O'Reilly v. Morse, 56 U.S. (15 How.)

1,6 (,853k Morton v. New York l ye Infirmary, 17 F. Cas. 879, 881 (No. 9,865) 
(C.C.S.D.N.Y. 1862); 1 A. Walker, Patents § 23 (2d ed. A. Deller 1964).

A more convincing rationale for objecting to-the patenting of 
mathematics can be founded upon the substantial body of law generally 
holding intellectual conceptions, ideas, or items of knowledge beyond 
the ken of the patent laws65 and specifically holding scientific principles 
unpatentable if constituting no more than abstract knowledge.66 
Inventions directed to no more than the use of mathematics as a body 
of knowledge would appear unpatentable under all of these cases. The 
“scientific principle" decisions, however, seem best adapted to point 
out the unpatentable character of mathematical principles or processes. 
The doctrine of these cases views such principles, the laws of nature, 
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and scientific facts as mere abstractions, as items of knowledge or 
intellectual apprehensions.67 The facts or relationships that the 
principles explain exist independent of their discovery or explanation; 
they therefore cannot be owned, “however brilliant and useful the 
discovery may be.”68 Mathematics,69 as part of the field of scientific 
knowledge, appears to fall within the scientific principle exclusion. As 
an orderly and exact study of facts concerned with establishing

"See Wall v. Leek, 66 F. 552, 555 (9th Cir. 1895).
“/</.
“Mathematics is defined as “[t]hat science . . . which treats of the exact relations existing 

between quantities or magnitudes and operations, and of the methods by which, in accordance 
with these relations, quantities sought are deducible from others known or supposed . . . .” 
Webster’s New International Dictionary 1514 (2ded. 1958).

70Principles and processes of applied mathematics fall within the “scientific principle” 
exclusion even more appropriately than principles and processes of pure mathematics. Since 
applied mathematics gives content to the principles and relationships of pure mathematics, it 
involves the study of relationships among things in the world of matter and energy as much as 
physics or chemistry .

Prater and Wei’s contribution was in the field of applied mathematics. See notes 25-32 supra 
and accompanying text. Expressed as a scientific principle, their discovery was that given certain 
types of spectrographic data regarding unknown quantitites of known components expressible in 
a set of first-order linear algebraic equations, when the number of equations is greater than the 
number of components, that subset of equations that has the largest magnitude determinant 
provides the most error-free solution for the component quantities. From an inspection of the 
Prater and Wei contribution, it can be seen that the discovered “scientific principle” need not 
have been expressed so narrowly; the mathematical discovery was not limited to spectrographic 
analysis. This fact, however, does not make the principle as expressed any less a scientific 
principle. Einstein’s “Special Theory of Relativity” is but a special case of his “General Theory 
of Relativity;” yet if expressed as principles, both would clearly qualify as scientific principles.

71 Funk Bros. Seed Co. v. Kalo Inoculant Co., 333 U.S. 127, 135 (1948) (concurring opinion).
72On occasion the doctrine has been overextended. See Davison Chem. Corp. v. Joliet Chem. 

Inc., 179 F.2d 793, 795, 84 U.S.P.Q. 32S, 327 (7th Cir. 1950), cert, denied. 340 U.S. 816 (1950); 
Vitamin Technologists v. Wisconsin Alumni Research Foundation, 146 F.2d 941, 954, 63 
U.S.P.Q. 262, 276 (9th Cir. 1944) (concurring opinion); Morton v. New York Eye Infirmary, 
17 F.Cas. 879,881 (No. 9,865) (C.C.S.D.N.Y. 1862).

'‘'Compare Morton v. New York Eye Infirmary, 17 F. Cas. 879, 884 (No. 9,865) 
(C.C.S.D.N.Y. 1862), h/7A Denis v. Pitner, 106 F.2d 142, 144, 42 U.S.P.Q. 248, 251 (7th Cir. 
1939). cert, denied. 308 U.S. 606 (1939).

•
verifiable general laws, mathematics is a science par excellence, and its 
principles70 are very definitely scientific. Furthermore, like all scientific 
principles, mathematical relationships exist independent of their 
discovery. Any attempt to apply the scientific principle doctrine, 
however, is hindered by the doctrine’s obvious failings. Despite its 
apparent simplicity, the doctrine is often elusive and difficult to apply. 
Terms such as “abstract principles,” “fundamental truths,” and 
“laws of nature” are, in Justice Frankfurter's words, “vague and 
malleable” and “infected with too much ambiguity and 
equivocation.”71 As a result, the doctrine has never been so accurately 
defined as to enable all to apply it safely72 and consistently.73
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Xeverlheless, at the very minimum “scientific principle” cases are 
consistent in differentiating between an unapplied—“naked," 
“disembodied," or “abstract”—principle and a principle that has been 
practically applied or exploited to produce a useful result. A practical 
application of a scientific principle to produce a useful result, in 
contrast to the principle itself, is within the scope of the patent laws.74 
The problem remains to determine whether or not the embodiment of 
a mathematical principle in a computer program is a sufficient 
practical application of the principle.75

'funk Bros Seed Co. v. Kalo Inoculant Co., 333 U.S. 127, 130 (1948); Mackay Radio & 
I. ( > v Radio Corp, of America, 306 U.S. 86, 94 (1939); Def orest Radio Co. v. General 
flee Co.. 283 U.S. 664, 684-85 (1931); O'Reilly v. Morse. 56 U.S. (15 How.) 62, 115 (1853); 
Ic Roy v Talham, 55 U.S. (14 How.) 156, 174-76 (1852); Wall v. Leek, 66 E. 552, 555 (9th 
Cir. 1895).

■One court held an application of a newly discovered scientific principle to be inadequate since 
the prim pic the application was obvious. Davison Chem. Corp. v. Joliet Chem. Inc., 179 

I 2d 793, 795. 84 < S.P Q. 325, 327 (7th Cir. 1950). This is a highly unsatisfactory test, inasmuch 
as every invention is obvious, given a sufficiently specific statement of the scientific principle 
behind it.

41 o illustrate, the formula k /Z used to calculate voltage (fj, current (/). and impendance 
i/i in an electrical circuit, is clearly a scientific principle. It seems equally clear that no more than 
the use ol such a scientific principle in a computer program by programming the computer to 
calculate according to the relationship U /Z would be an insufficient application to avoid the 
scientific principle doctrine.

The “scientific principle" cases would indeed be strained if required 
to substantiate a comprehensive theory regarding the patentability of 
computer programs. Because such cases were decided mostly during an 
earlier scientific age, they are ill-equipped to indicate with Tine precision 
al uhat point a computer practically applies a principle to a useful end. 
It d oes appear possible, however, to distinguish program uses of 
scientific principles that are clearly insufficient. A patent directed to no 
more than the use of a computer to perform operations that might 
alternatively be performed by human computation clearly involves the 
bold use of the machine medium as a subterfuge for monopolizing the 
unpatentable;76 despite the medium, it merely uses knowledge as 
Knowledge to produce further information. Such a patent, in an age 
uhen computers are employed to perform an ever expanding list of 
services, could effectively mean patent protection for almost all use of 
newly discovered knowledge as knowledge.

It is possible to characterize such clearly insufficient applications: 
they involve the use of the computer in an application incidental and 
not related to the principle per se. There is no significant relationship 
between the principle or processes performed according to it and the 
structure or capabilities of the computer; the principle derives no 
significance from its performance on the computer. It is suggested that 
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this absence of a substantial relationship between the knowledge and 
its application is significant in pointing out the lack of patentability.77 
To generalize, the use of an abstract principle by a computer for the 
sole purpose of deriving information is not patentable subject matter, 
at least when there is no substantial relationship between processes 
under the computer and the structure or capabilities of the computer.78 
In such instances, the machine is not the message.

77Analogous “printed matter” cases point in this direction. Broadly stated, these cases hold 
that printed matter is not patentable merely by virtue of the arrangements, language, or concepts 
printed; patentability further requires something more than a trivial relationship between the print 
(the line) and physical structure (e.g., the structure of a book). In re Rice. 30 C.C.P. \. 730. 731. 
132 F.2d 140, 141, 56 U.S.P.Q. 173, 174 (1942); In re Russell, 18 C.C.P.A. 1184, 1185-86.48 
F.2d 668, 669, 9 U.S.P.Q. 181, 182 (1931); Cincinnati Traction Co. v. Pope, 210 I . 443. 446 
(6th Cir. 1913). This standard is fully satisfied when a novel relationship exists between the printed 
matter and physical structure. In re Sterling, 21 C.C.P.A. 1134, 1137, 70 F.2d 910, 912, 21 
U.S.P.Q. 519, 521 (1934).

It is not suggested that such “printed matter” cases be mechanically applied to the computer 
environment by requiring a novel relationship between the computing machine and the principle 
or process. They can be taken, however, at least to suggest that as a general rule there must be 
some substantial relationship between an idea and the structure that embodies or applies it.

™See Kayton, supra note 5, at B^42 to -46. Professor Kayton developed his theory by extending 
the “mental step” doctrine. Any process that has no machine novelty and that merely emulates 
mental processes is unpatentable under a logical extension of the “mental step” doctrine. 
Processes that could not or would not be carried out by the human mind, however, are patentable, 
since the “mental step” doctrine is irrelevant to such processes. Because Professor Kayton’s 
argument does not explain why simulations of novel human thought are unpatentable under the 
“mental step” cases, it is not completely satisfactory.

The most convincing rationale for denying patent protection to mental processes is that insofar 
as they are performed in the human mind they are not subject to ownership. Although most of 
the “mental step” decisions do not explain the reason for the doctrine, the court in In re Abrams 
appears to have been principally concerned with the fact that Abrams’ invention was performed 
in the mind: “It is self-evident that thought is not patentable.” 38 C.C.P.A. 945, 950, 188 F.2d 
165, 168, 89 U.S.P.Q. 266, 269 (1951). Such a rationale by itself need not suggest that the types 
of processes the human mind can perform can not be patented if not performed as thought in 
the human mind.

79The computer in such programs is generally part of a control loop. The input receives 
information regarding a process, such as a monitored chemical reaction, which the computer's 
output controls.

x0Such programs are already considered patentable by the Patent Office. Guidelines to 
Examination of Applications for Patents on Computer Programs. 855 O.G. Pat. Off. 829, 830

Patentable Programs

Many programs, however, are not tainted by this insufficiency. 
Industrial control programs,79 for example, are not solely information 
producing. Under the direction of an industrial control program the 
computer is an integral part of a machine, process, or system which 
controls or monitors events external to it. Like the machine, process, 
or system, the method of operating the computer is clearly patentable 
subject matter.80 Furthermore, many programmable processes. 
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although basically information producing, are either intimately related 
to the computer’s structure and organization or exploit structural 
characteristics of the computer's machinery.81 Certain processes of this 
nature should not be precluded from patentability by the suggested 
“substantial relationship” test.82

il968). rescinded. 868 O.G. Pat. Office 349 (1969); Brenner, supra note 13, at B-ll. Although 
the Patent Office has received its official Guidelines in response to Prater, actual practice with 
regard to such programs likely will be unaffected.

’ In discussing the patentability of such processes, one paper provides as an example a method 
of evaluating expressions of the form .4 + B+ C+ DE+ F . . . that directs the computer to evaluate 
the product /)/ before adding the single variables. This method is designed to more efficiently 
utilize certain digital computers by saving “the steps of clearing and temporarily storing the 
contents of the first register to perform a multiply operation in the middle of the addition steps.” 
•See I) Kaufman & R. Bennett, Jr., A Proposed Approach to the Evaluation of So-Called 
Computer Programs, August 1968, at 5 (unpublished paper on file with Group 222, U.S. Patent 
Office. Arlington. Va).

c.Ste text accompanying note 78 supra.
“.See D. Kaufman & R. Bennett, Jr., supra note 81, at 6-7.
“Such programs are those that control the interaction between the computer and its routines 

for transferring data in and out of the machine.
,JThese are programs that control the operations of the overall system in performing 

application programs.
'‘The more common translators are called “assemblers” or “compilers.” The programs 

translate a symbolic language, such as FORTRAN, which uses many English language symbols, 
into another less sophisticated “machine” language, which the computer need not be programmed 
to interpret.

' Interpreters arc programs written in machine language that enable a computer to operate 
upon a program written in nonmachine language. Unlike the translator, the interpreter does not 
produce a translated version of the original source program.

Certain types of internal control programs, which regulate the 
internal operations of the machine, also should qualify for patent 
protection under the suggested rule. Consider, for example, a 
programmable process directed to the performance of multiplication. 
The registers in a computer are of finite length, and a process directed 
to the performance of multiplication on a computer must recognize 
this. Thus, when the product of two numbers exceeds the register’s 
capacity, a sequence of instructions is required to correct the error or 
to notifj the computer operator that the product register has 
overflowed, causing a loss of information. A program directed to 
performing this process is closely related to the computer’s structure 
and should be patentable subject matter.83 In a similar manner many 
t\pes of input/output,84 supervisory,85 translator,86 and interpreter87 
programs are so closely dependent upon the structure of particular 
computers that they are well within the scope of the patent laws.

Perhaps more difficult to judge are programmable processes that 
although not related to the computer’s structure, derive their whole 
significance from their performance by the computer. For example, the 



408 The Georgetown Law Journal [Vol. 58:391

highly complicated process underlying the program may be of no 
significance unless it is performed nearly instantaneously; the process, 
therefore, requires computer implementation.88 At first analysis, it 
might seem that such processes should be denied patent protection, 
since, similar to the performance of a simple mathematical calculation, 
they no more than use “items of knowledge" the principles 
underlying the process to produce information. There is, however, a 
difference; such complicated processes, in which time is a critical 
factor, would be practically useless without the computer. The process 
derives its entire significance from the computer, and in this sense it is 
substantially related to the machine. For lack of a sufficiently clear 
dictate to the contrary, it seems reasonable that such programs ought 
not to be denied patent protection.89

XXA typical example of such a program would be that used to calculate and control the 
trajectory of a missile launched in a space probe.

X9lt would appear that having disclosed and claimed an embodiment that meets the literal 
requirements of 38 U.S.C. § 101. one has established a prima facie case of patentable subject 
matter. See Kayton. supra note 5, al B-30 to -41. The court appears at least in part to have 
adopted this viewpoint. 56 C.C. P.A. at___ n.22, 415 I 2d 1402 n.22, 162 U.S.P.Q. at 548 n.22.

^See Kayton. supra note 5. at B-46.
91 The problem of whether it is administratively feasible to determine when a process becomes 

impractical for human performance may be more apparent than real. The processes performed 
by the more commercially significant programs are probably too complicated for human 
performance to even raise such a problem. Moreover, administration of the test might be 
facilitated by utilizing a presumption that a process disclosed to be performed automatically is 
presumed not capable of human performance unless clearly proven to the contrary.

nSee note 27 supra.

The same logic suggests that the patent laws should protect any 
new, useful, and nonobvious data process that could not practically be 
performed without the application of a computer.90 The test in such 
cases becomes: Must the process by necessity be performed “without 
human intervention?”91

By applying this standard to Prater and Wei's mathematical 
process, it appears that in the simplest and probably least commercially 
important cases e.g., three equations, two unknowns the process is 
unpatentable, notwithstanding performance “without human 
intervention;” in such instances it quite readily could be performed 
mentally by use of pencil and paper. By contrast, in more complicated 
cases—e.g., 20 equations, 10 unknowns, producing 184,756 possible 
subsets of 10 equations—computer implementation is absolutely 
necessary,92 and the process appears deserving of patent protection.

The Practical Significance of Prater

For its own reasons, the Prater court chose to avoid these intricate 
considerations of patentable subject matter. Such avoidance, however. 
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should not obscure the significance of the decision, since before the 
Court of Customs and Patent Appeals, applied mathematical processes 
are patentable subject matter, at least when performed “without 
human intervention."

To the developer of a new, useful, and nonobvious programmable 
mathematical procedure, Prater means that he may protect his 
invention with properly drafted process and machine claims.93 * Since 
according to In re Naquin™ a programmable process disclosure need 
onl\ be sufficient to enable a skilled programmer to write a program 
that will perform the process,95 there is no need for the inventor to 
disclose the actual program. In most instances a flow diagram of the 
process would more than satisfy the Naquin requirement. Properly 
drafted claims also should cover obvious analog or special purpose 
digital embodiments. Moreover, it is unnecessary for such 
embodiments to be disclosed in detail, unless such embodiments 
actuall} represent a preferred mode of carrying out the invention.

’ No reason is now apparent to us why. based on the Constitution, statute, or case law, 
apparatus and process claims broad enough to encompass the operation of a 
programmed general-purpose digital computer are necessarily unpatentable. In one 
sense, a general-purpose computer may be regarded as but a storeroom of parts and/or 
electrical components. But once a program has been introduced, the general-purpose 
computer becomes a special-purpose digital computer (i.e., a specific electrical circuit 
with or without electro-mechanical components) which, along with the process by which 
it operates, may be patented subject, of course, to the requirements of novelty, utility, 
and non-obviousness. Based on the preser t law, we see no other conclusion.

( P.A. at ___  n.29, 415 I 2d at 1403 n.29, 162 U.S.P.Q. at 549-50 n.29 (emphasis in
original) I he court's conclusion as to the alternative use of process claims is both logical and 
realistic In principle there is no difference between the process itself and drawing a claim to a 
computer’s structure while performing the process, as long as the language of the process claim 
precludes mental performance. I or the court to limit the program inventor to machine claims 
would onl\ serve to create a formal artifice for the patenting of programmable processes.

*‘55 C C P A 1428. 398 I .2d 863, 158 U.S.P.Q. 317 (1968).
*/</ at 1430. 398 I .2d at 866, 158 U.S.P.Q. at 319.
"See note 93 supra.
»Guthrie * ( urlett. 10 I 2d 725. 726 (2d ( ir. 1926); Hocke v. N.Y. Cent. & H.R.R., 122 F. 

467, 469 (2d ( ir 1903); United Stales ( redit System v. American Indem. Co.. 51 F. 751, 754 
(C.C.N.D. 111. 1892).

Finally, the question is still not clearly answered whether Prater 
suggests that the court will extend patent protection to all new, useful, 
and nonobvious programs. Considering the sweeping scope of portions 
of the court's dicta96 and its summary rejection of the Patent Office’s 
section 101 position on the apparatus claim, the “without human 
intervention" rationale appears destined to provide protection for a 
wide range of programmable processes. Given the opportunity, the 
rationale may liberate other presently unpatentable subjects, such as 
“methods of doing business"97 and programmable processes directed 
to otherwise unpatentable accounting techniques.
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Possibly the court will come to realize, however, that an otherwise 
unpatentable process is not rendered patentable merely by virtue of its 
performance without human intervention. A program directed to the 
method of performing calculations according to a given mathematical 
relationship, such as e = me2, is no more subject to patent protection 
than the relationship itself; nor would the method be any more 
patentable if directed to a particular industrial technology, for example 
nuclear reactor production. Unless there is some significant 
relationship between the otherwise unpatentable process and the 
structure or capabilities of the machine, claimed performance “without 
human intervention" degenerates into a mere artifice for patenting the 
unpatentable.



EXTRAORDINARY MAJORITY VOTING 
REQUIREMENTS

The principle of one man-one vote announced in Gray v. Sanders' 
recently served as the basis for decisions which invalidated state 
constitutional provisions requiring greater than a simple majority for 
passage of revenue bond issues as violative of the fourteenth 
amendment. Courts in Idaho,* I 2 West Virginia,3 and California4 held that 
extraordinary majority requirements operate to discriminate against 
affirmative voters by inherently diluting their votes, thus effecting a 
denial of equal protection.5

'372 U.S. 368, 381 (1963).
Bogert v. Kinzer, No. 27,864 (Idaho Dist. Ct., Mar. 27, 1969). In Bogert, the court declared 

void a slate constitutional provision that required a two-thirds majority to pass any bond issue. 
Sf Idaho Const, art. 8, § 3. The controversy arose over a 1968 referendum in Pocatello, Idaho, 
in which the voters failed to provide the necessary two-thirds majority to authorize the issuance 
oi bonds for an airport terminal and a municipal swimming pool.

d ance v. Board of Educ., 170 S.E.2d 783 (W.Va. 1969). The Lance court found invalid state 
constitutional and statutory provisions requiring a 60% affirmative vote to pass a bond issue or 
an additional tax levy. W.Va. Const, art. X, §§ 1, 8; W.Va. Code Ann. §§ 13-1-4, -14, 11-8- 
16(1966).

'Larez v. Shannon, No. 16,043 (Sutter County, Cal., Super. Ct., Aug. 8, 1969). Litigation in
I are: arose after a school bond proposal had been defeated. Although the proposal received 57% 
of the votes cast, this percentage failed to satisfy the two-thirds extraordinary majority 
requirement Cai. Const, art XI, § 18. Citing Bogert and Lance, the court similarly found a
violation of the equal protection clause.

'But cl Clay v. Thornton, 169 S.E.2d 617 (S.C. 1969). In Clay, appellants contended that a 
Mate constitutional provision requiring a majority of the total electorate, rather than the voting 
electorate to approve a municipal annexation was violative of equal protection as set out in the 
reapportionment cases, since the effect of the provision was to add the absentees to the negative 
votes cast and thereby dilute the affirmative votes. The Supreme Court of South Carolina, 
however held that the reapportionment principles do not affect the States right to prescribe
requ^n, fol municipal incorporation. Id. at 620; see Carroll County v. Smith. I1 I U.S. 556 

(1884).
•Gray v Sanden, 372 I ( Wesberry represents a slight deviation from the
’Wesberry v. Sanders. . ‘ , , jn lhal it was not decided on equal protection

related decisions involving elections al me

The Application of One Man-One Vote

Formerly, the one man-one vote doctrine had been restricted to 
reapportionment cases, in which legislative districts were required to 
accurately reflect their relative populations in order to avoid denying 
qualified voters equal protection in electing their representatives. The 
concept first was utilized to invalidate the Georgia county-unit system 
of nominating candidates for the state legislature;6 subsequently, it was 
applied to elections of candidates to the House of Representatives,7 

411
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state legislatures,8 and local governmental bodies.9 An extension of the 
doctrine to all extraordinary majority voting requirements, however, 
would be of enormous significance. A great many states have 
constitutional or statutory provisions for bond issues and tax levy 
referendums that require more than a simple majority.10 Furthermore, 
the validity of those extraordinary majority requirements found in 
other relatively obscure areas also would be subject to doubt.11 Thus, 
votes taken in state legislatures,12 either by state constitutional dictates13 

grounds. Instead, the Court held that the constitutional mandate of article I, section 2 prescribed 
the result, and one man-one vote was made applicable without resort to the fourteenth 
amendment. Id. at 7-8 & n.10.

8Reynolds v. Sims, 377 U.S. 533 (1964); accord, Lucas v. Eorty-Eourth Gen. Assembly, 377 
U.S. 713 (1964); Roman v. Sincock, 377 U.S. 695 (1964); Davis v. Mann, 377 U.S. 678 (1964); 
Maryland Comm. v. Tawes, 377 U.S. 656 (1964); WMCA, Inc. v. Lomenzo, 377 U.S. 633 
(1964).

9Avery v. Midland County, 390 U.S. 474 (1968) (county commissioner’s court); Oliver v 
Board of Educ., ____ F. Supp. ____ (S.D.N.Y. 1969) (school board); Strickland v. Burns, 256
F. Supp. 824 (M.D. Tenn. 1966) (school board); Ellis v. Mayor of Baltimore, 234 I . Supp. 945 
(D. Md. 1964), affd, 352 F.2d 123 (4th Cir. 1965) (city council); Armentrout v. Schooler, 409 
S.W.2d 138 (Mo. 1966) (city council); see Weinstein, The Effect of Reapportionment Decisions 
on Counties and Other Forms of Municipal Government, 65 Colum. L. Rev. 21 (1965); 
Comment, One Man-One Vote and Its Application to County Government, 11 S.D.L. Rh 386 
(1966). But see Dusch v. Davis, 387 U.S. I 12 (1967) (city council not elected solely on population 
basis); Hadley v. Junior College Dist., 432 S.W.2d 328 (Mo. 1968), prob, juris, noted, 393 U.S 
1115 (1969) (school district not subject to one man-one vote requirement).

l0S?e, e.g., Cal. Const, art. II, § 18 (two-thirds of votes cast to incur debt exceeding annual 
community income); Mich. Const, art. 7, § 25 (three-fifths of votes cast to acquire a public 
utility); Minn. Stat. Ann. §§ 452.02 (three-fifths of those voting for city to operate public 
utility), 455.07 (five-eighths of votes cast to authorize bond issue for municipal lighting) (1963); 
Mo. Ann. Stat. § 94.250 (1952) (two-thirds of votes cast to increase tax rates in fourth-class 
city).

"See, e.g., III. Const, art. 10, § 4 (three-fifths of voters to move county seat); Mo. Const 
art. 6, § 5 (two-thirds of voters to dissolve county); R.l. Const, art. 13 (three-fifths of voters 
to ratify legislatively proposed constitutional amendment).

12If one man-one vote is applicable when the electorate is acti ig in a legislative role, it similarly 
can be argued that the principle also applies when the legislature itself votes. Otherwise, a denial 
of equal protection would be the necessary result of the inherent inequality of the votes cast by 
the representatives of the people. One commentator has suggested, however, that in 
reapportionment cases, there is “little doubt that the votes referred to are the votes of the citizens 
and not those of their legislators.” Banzhaf, Weighted Voting Doesn't Work: A Mathematical 
Analysis, 19 Rutgers L. Rev. 317, 321 (1965).

13ln many states, legislation pertaining to taxation and appropriations requires approval by 
an extraordinary majority to secure passage. See, e.g., Ala. Const, art. 26, § 213; Del. Const 
art. 8, §§ 3, 4; La. Const, art. 10, § 3; Me. Const, art. 9, § 14; N.Y. Const, art. 8, § 4; 
S.C. Const, art. 10, § II. Moreover, the extraordinary majority requirement is not limited to 
matters involving the collection and disbursement of revenues. See, e.g.. Cal. Const, art. 
4, § 22(a) (two-thirds vote to change legislators’ retirement benefits); Del. Const, art. 9, § I 
(two-thirds of general assembly to pass new general corporation law); Mich. Const, art. 10, § 5 
(two-thirds of legislature to designate land as state reserve); Minn. Const, art. 9, § 13 (two- 
thirds of legislature to pass banking law).

Most state constitutions enable the legislatures to effect suspension of internal rules and alter
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or internal procedural rules,14 could be affected dramatically. Likewise, 
the same argument could be proffered to challenge those extraordinary 
majority votes of Congress that are not based upon a federal 
constitutional provision.15 *

the length of legislative sessions by the affirmative vote of an extraordinary majority. See, e.g., 
\t a Const, art. 4, §§ 53, 66, 76; Fla. Const, art. 3, §§ 6. 17; Hawaii Const, art. 3, §§ 11, 
;. Ind C onst art. 4, §§ 14, IS. I urthermore, almost all slates require that in order to override 

a governor s veto, a bill must be passed by an extraordinary majority. If this requirement did 
not exist and only a simple majority were needed, the threat of an executive veto would be 
nullified, since the majority initially passing the bill could insure its eventual enactment. See. e.g., 
Cai Const art. 4, § 16; Iowa Const, art. 3, § 16; La. Const, art. 5, § 15; Miss. Const. 
art. 4. § 72.

I he states also require an extraordinary majority in impeachment proceedings. Eg.. Ark. 
Const art 15. § 2; Colo. Const, art. 13, § 1; Conn. Const, art. 9, § 2; Wash. Const, art.

: 9 Similarly. most states have constitutional provisions requiring an extraordinary majority 
• ok- in the legislature in order to send to the electorate a proposed amendment to the constitution 
or a call for a constitutional convention. See. e.g.. Alas. Const, art. 13, § II; Colo. Const. 
art 19. §§ 1-2; Fla. Const, art. 17, §§ 1-3; Me. Const, art. 10, § 4.

".$<•< < g \i as State Legis. R 10 (two-thirds of members present to receive privilege of 
floor). 35 (unanimous consent to allow member to abstain from voting).

Sc < e H.R.R. XL § 729 (two-thirds vote to consider special rule immediately), XXIV, 
: 893 itwo-thirds vote to dispense with call of private calendar). XXIV, § 897 (two-thirds vote 
to dispense with Calendar Wednesday). XXVII. § 902 (two-thirds vote to suspend rules), in L. 
Dfschi.fr Jefferson’s Manual and Rules of the House of Representatives oe the 
I sited States. H R Doc. No. 402, 90th Cong., 2d Sess. (1969).

•‘I70S.I .2d 783 (W.Va. 1969).
' Plaintiffs alleged that the proposals had received majorities ranging from 51.5% to 55.84%. 

Id at 788; see note 3 supra.

Lance v. Board of Education

Because its factual setting is clear and because it offers a full 
discussion of the court's reasoning, the West Virginia supreme court 
of appeals' decision in Lance v. Board of Education™ is the best vehicle 
for analyzing the extraordinary majority requirement. Moreover, an 
examination of Lance provides an opportunity to consider the 
application of the reapportionment rationale to other facets of the 
political process, to study the policy justifications for extraordinary 
majority voting requirements, and to suggest an alternative 
constitutional standard.

Litigation in Lance arose after six referendums proposing excess tax 
levies and bonds for educational purposes had been defeated in a series 
of elections between 1964 and 1968. In each instance, more than a 
majority, but less than the 60 percent required to pass such proposals, 
had voted affirmatively.17 After the 1968 election, a group of 
affirmative voters demanded that the board of education authorize the 
bond issue and excess levy, and upon the board's refusal, they brought 

Dfschi.fr
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suit in the circuit court of Roane County, West Virginia, requesting 
that the extraordinary majority requirement be declared in violation of 
rights guaranteed by the equal protection clause of the fourteenth 
amendment.18 * A motion by defendants for judgment on the pleadings 
was sustained by the trial court, but on appeal, the West Virginia 
supreme court of appeals, relying on Baker v. Carr,™ found that 
appellant’s allegations of a denial of equal protection presented a 
justiciable cause of action20 and that a legitimate controversy existed 
between the parties.21 Speaking for the court, Judge Calhoun agreed 
with appellant’s argument and declared the extraordinary majority 
provisions repugnant to the Constitution.22

,x170 S.E.2d at 785. One of appellant’s more interesting arguments was that the guaranis 
clause of article IV, section 4, of the Constitution requires that majority rule govern all elections, 
but because the court based its decision on the equal protection clause, this contention was left 
unresolved. See Brief for Appellants at 32, Lance v. Board of Educ., 170 S.E.2d 783 (W.Va 
1969). Rather than supporting majority rule, however, it is possible to argue that the guaranis 
clause better supports the maintenance of extraordinary majority requirements. In a recent article. 
Professor Bonfield suggests that the delegates to the constitutional convention in fact intended 
the guaranty clause to partially check the excesses of majority rule. To substantiate this 
conclusion, he notes Congress’ use of the guaranty clause during Reconstruction to “temporanb 
[enable] the national government to secure the rights of a large minority and insure responsible 
state government.” Bonfield, The Guaranty Clause of Article IV. Section 4: A Study in 
Constitutional Desuetude. 46 Minn. L. Rev. 513, 546 (1962) (emphasis added).

Nevertheless, the Supreme Court has never entertained a claim based on the guaranty clause 
alone, finding that such claims present nonjusticiable political questions. See, e.g.. Baker v. Carr. 
369 U.S. 186, 218-23 (1962), citing Luther v. Borden, 48 U.S. (7 How.) I (1849). Although 
recently, in Powell v. McCormack, the Court seems to have expanded its review of those 
controversies formerly considered political questions and thus nonjusticiable, Powell did not 
involve a challenge based upon the guaranty clause. 395 U.S. 486 (1969).

”369 U.S. 186, 208-09 (1962).
20170 S.E.2d at 787. In early attempts to challenge malapportionment, the Supreme Court 

found no justiciable controversy because of the political question involved. See. e.g.. South v 
Peters, 339 U.S. 276 (1949); MacDougall v. Green, 335 U.S. 281 (1948); Colegrove v. Green. 
328 U.S. 549 (1946); Koenig v. Flynn, 285 U.S. 375 (1931). In Baker v. Carr, however, the Court 
emphasized that a denial of equal protection is no less justiciable in the context ol 
reapportionment than under any other circumstances. 369 U.S. 186, 228-29 (1962). Nevertheless, 
the Court warned that the fourteenth amendment claim can not be "so enmeshed with those 
political question elements which render Guaranty Clause claims nonjusticiable as actually to 
present a political question itself.” Id. at 227; see Note, Baker v. Carr Malapportionment in 
State Governments Becomes a Federal Constitutional Issue, 15 Vand. L. Rev. 985 (1962).

21170 S.E.2d at 787.
22Id. at 791. In an earlier general election, a proposed amendment to the state constitution 

changing the three-fifths provision had been rejected by a majority vote. Thus, Judge Haymond 
argued in dissent that the court was acting beyond its power, because only the voters could change 
such a provision, and they had refused to do so. Id. at 792. It is clear, however, that "[a] citizens 
constitutional rights can hardly be infringed simply because a majority of the people choose that 
it be.” Lucas v. Forty-Fourth Gen. Assembly, 377 U.S. 713, 736-37 (1963).

For the most part, the Lance opinion discussed the constitutionality 
of the extraordinary majority requirement in light of the equal 
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protection clause. Although recognizing that the one man-one vote 
principle had been invoked primarily in reapportionment cases 
involving the size of legislative districts, the Lance majority concluded 
that the principle was of general applicability.23 In reaching this 
conclusion, the court placed great emphasis on a recent decision by the 
New Mexico supreme court, State ex rei. Witt v. State Canvassing 
Board.2' Witt addressed itself to the state’s constitutional amendment 
procedure, which required both a 75 percent affirmative statewide vote 
and a two-thirds majority in each county. The court declared the 
county voting provision in violation of the federal constitution’s equal 
protection clause, reasoning that since counties of unequal population 
were treated identically, the votes of individual residents were accorded 
different weights.25 By such a procedure, failure to achieve two-thirds 
approval in the smallest county would prevent passage of an 
amendment as effectively as a similar failure in the largest county, 
regardless of the discrepancy in population. Relying upon this and 
other decisions,26 the West Virginia court held that because the 60 
percent requirement resulted in a forced dilution of the strength of 
affirmative votes,27 it was a constitutionally impermissible violation of 
the one man-one vote principle.28

3I7O S.E.2d at 789; see Reynolds v. Sims, 377 U.S. 533 (1964); Wesberry v. Sanders, 376 
I S I (1964); Gray v. Sanders, 372 U.S. 368 (1963). The Lance court also relied upon several 
franchise cases in support of its conclusion that extraordinary majority requirements violate the 
equal protection clause. See Cipriano v. Houma, 395 U.S. 701 (1969); Kramer v. Union Free 
School Disi., 395 U.S. 621 (1969).

:‘78 N.M 683.437 P.2d 143 (1968).
3ln the referendum giving rise to the suit, the proposition received 81% of the votes cast; in 

several counties, however, it failed to attain the necessary two-thirds majority. Although the court 
found the county rule objectionable, it failed to consider the validity of the statewide extraordinary 
majority necessary to pass a constitutional amendment, id.

S< e cases cited note 23 supra.
-Since a 60r< majority was required, three affirmative votes equalled two negative votes; thus, 

the mathematical effect was to weight the negative votes one and one-half times the affirmative 
votes Apparently, the court feared that if the dilution resulting from a 60% requirement were 
permitted, nothing would prevent imposition of a higher percentage, further, but otherwise legally, 
debasing the vote. 170 S.E.2d at 791.

’The majority appeared disturbed by the inadequate conditions in the Roane County schools 
and the need to improve educational facilities. No new school construction or major changes to 
existing structures had occurred since 1946; the average class size was well above the state average; 
and several schools had been ordered closed as fire hazards. Id. at 787-88.

REAPPORTIONMENT AND FRANCHISE CASES AS PRECEDENT

To determine the validity of the Lance court’s application of the 
one man-one vote doctrine, both an examination of the particular cases 
relied upon by the court and an analysis of the reapportionment cases 
as a general class are necessary. The majority in Lance considered one
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man-one vote, as enunciated by the Supreme Court in Gray v. 
Sanders™ to be controlling in bond referendums. Gray, however, 
involved a county-unit voting system that was not correlated precisely 
to population; since counties with disparate populations enjoyed the 
same number of unit votes, the relative strength of each person's vote 
was inversely proportional to the population of each individual unit.50 
By analogy, the Lance majority found that comparable to the Gray 
unit system, which disparately weighted votes of certain counties, the 
extraordinary majority requirement also created disproportionate 
voting power and thus discriminated against affirmative voters. 
Nevertheless, Gray is weak precedent for the Lance decision. Although 
characterized as a “voting case,” such terminology should neither 
distinguish Gray from the reapportionment decisions nor attribute to 
it any unique significance.29 * 31 As with the reapportionment cases. Gray 
involved an election of representatives, albeit a primary election, and 
an inequality of voting power resulting from the disproportionate 
population in each of the unit districts.32

29372 U.S. 368 (1963).
‘"Each county was assigned a certain number of unit votes, all of which were received by the 

winner of the primary election in that county, and the candidate with a majority of the unit votes 
won the state primary. Ga. Code §§ 34-3212 to -3213 (1962). The allocation of the unit votes 
was such that the 40 most populous counties in the state, with more than 69% of the population, 
contributed only 287 of the 547 total votes 52%. The effect was to allow counties aggregating 
less than one-third of the total population to have a majority of unit votes. 372 U.S. al 373; 5< < 
Bondurant, .4 Stream Polluted at Its Source: The Georgia County Unit System. 12 J. Pl B I 
86 (1963).

"Gray is difficult to classify as either a pure reapportionment or pure franchise case, since it 
did not deal with reapportionment of legislative districts, but did involve a dilution of the vote 
by the county-unit system. The major difference between the reapportionment and franchise cases 
is that the latter deal with denial of the franchise, while the former treat the problems of dilution 
and representation. Many franchise cases were decided prior to Baker v. Carr, most of which were 
brought by Negroes who had been denied the vote. See, e.g., Gomillion v. Lightfoot. 364 U.S. 
339 (1960) (gerrymandering); Lassiter v. Northampton Election Bd., 360 U.S. 45 (1959) (literacy 
test); United States v. Classic, 313 U.S. 299 (1940) (state primary elections); Guinn v. United 
States, 238 U.S. 347 (1914) (grandfather clause). Recently, a new type of franchise case has 
arisen, involving particular classifications of people who have been denied the franchise largch 
because of the way they may vote. See notes 46-47 infra and cases cited therein.

The bulk of the reapportionment cases were decided in 1964. See, e.g., Reynolds v. Sims, 377 
U.S. 533 (1964); Roman v. Sincock, 377 U.S. 695 (1964); Davis v. Mann, 377 U.S. 678 (1964); 
Maryland Comm. v. Tawes, 377 U.S. 656 (1964); WMCA, Inc. v. Lomenzo, 377 U.S. 633 
(1964). l ater cases generally have dealt with the implementation of prior decisions through 
restructuring of legislative districts, rather than with the issue of whether or not reapportionment 
should be effectuated Se< < ? . Kirkpatrick v. Preisler, 394 U.S. 526 (1969); Wells v. Rockefeller, 
394 U.S. 542 (1969).

“’372 U.S. at 371. The Supreme Court itself has restricted Gray to its facts, stating that it 
did no more than to require the state to eliminate the county-unit machinery from its election 

system.” Fortson v. Morris, 385 U.S. 231, 235 (1966).
“376 U.S. 1 (1964) (reapportio nment of congressional districts to produce equal 

constituencies).

Futhermore, the court’s reliance on Wesberry v. Sanders^ and 
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Reynolds v. Sims**  for the proposition that all votes should be of equal 
strength erroneously equates the principle of majority rule35 with 
equality of voting strength. The seemingly apparent dilution in the 
extraordinary majority situation is unlike that found in the 
reapportionment cases; there is no inherent difference in the weight of 
each vote. 1 quality does not require that every election be decided by 
a simple majority; it only requires that each vote cast be counted in 
effect as equal to any other.36 In the reapportionment cases cited in 
Lance, the Supreme Court applied the one man-one vote rationale only 
to legislative elections, never to referendums such as Lance involved. 
The basis for the decision in Stale ex rel. Witt v. State Canvassing 
Bd.,r‘ the only case cited in which the result of a referendum was 
challenged, was the denial of equal protection that resulted from the 
dentical treatment of counties with varying populations, rather than 

the extraordinary majority voting requirement necessary to approve the 
proposed constitutional amendment.

Likewise, the franchise cases relied upon by the Lance court were 
ill-suited bases upon which to declare extraordinary majority 
requirements unconstitutional.38 In such cases, which involved denial of 
the franchise to particular classes of persons, violations of the 
:ourteenth amendment were established because the classifications were 
unreasonable, serving no compelling state interest. Since the 
extraordinary majority requirement of the West Virginia constitution 
did not work a concomitant disenfranchisement, the franchise cases39 
uould seem inapplicable.40

1l S 533 (1964) (both houses of state legislature must be apportioned on population 
basis).

^Majority rule does not assure victory to the highest vote-getter, since the equal protection 
clause docs not require that if no candidate receives a majority, the one with the greatest popular 
vote be elected. The Supreme Court, in Fortson v. Morris, upheld a provision in the Georgia 
( onstitution that the State General Assembly should elect the governor if no candidate receives 
a majority of votes in the general election. 385 U.S. 231 (1966). noted in 52 Cornei l L.Q. 790 
196') I ndcr this sytem, I.ester Maddox, runner-up in the general election, became governor, 

although his opponent. Howard Calloway, received more popular votes. Id. at 233.
14Dissenting in Lance. Judge Haymond maintained that one man-one vote was inapplicable, 

since in the Lance election, “(e]ach person . . . cast one vote and that one vote was duly counted 
and a as given the value of one vote of one person;” plaintiffs' only complaint was that they 
"Packed] enough affirmative votes to win the election.” 170 S.E.2d at 801.

r78 X M. 683. 437 P.2d 143 (1968).
< g Cipriano v. Houma, 395 U.S. 701 (1969); Kramer v. Union Free School Dist., 

395 U.S. 621 (1969).
•’So i g Harper v. Virginia Bd. of Elections, 383 U.S. 663 (1966); Carrington v. Rash, 380 

I S 89 (1964); cases cited note 38 supra.
*lt should be noted, however, that dilution of the vote is as serious a denial of equal protection 

as would be its outright prohibition, since ”the right of suffrage can be denied by a debasement
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In addition to the inapplicability of the specific cases cited by 
Lance, the reapportionment cases as a class can be distinguished 
factually on the ground that they involved only the right of the 
electorate to choose legislative representatives* 41 based upon an equality 
of individual voting power.42 * In Reynolds v. Sims,**  the Court decided 
that application of one man-one vote was necessary to insure “[f]ull 
and effective participation”44 in electing representatives to the Alabama 
legislature. The reapportionment cases ultimately speak to the issue of 
equality of representation, not equality of vote. To insure equal 
representation, the vote of each person in every constituency must be 
of equal weight, a result attainable only when the constituencies 
themselves are equal in terms of population. In such instances, full and 
effective participation by all citizens in the political process demands 
application of the one man-one vote rationale. In the case of a bond 
referendum, however, the principle is inapposite, since the voters are 
deciding only whether they should tax themselves; full and effective 
participation already is guaranteed because the voters are exercising the 

or dilution of the weight of a citizen’s vote just as effectively as by wholly prohibiting the exercise 
of the franchise.” Reynolds v. Sims, 377 U.S. 533, 555 (1964).

41 Holding an election of officials to a county commissioners court subject to the one man-one 
vote principle, the Supreme Court in Avery v. Midland County limited application of the principle 
to those “units of local government having general governmental powers over the entire 
geographical area served by the body.” 390 U.S. 474, 485 (1968). This test has been carried over 
to school board cases in which one man-one vote has been held applicable. Oliver v. Board of 
Educ.,____ F. Supp.____(S.D.N.Y. 1969); Strickland v. Burns, 256 F. Supp. 824 (M.D. Tenn
1966); Meyer v. Campbell. 152 N.W.2d 617 (Iowa 1967). Bui see Hadley v. Junior College Disk. 
432 S.W.2d 328 (Mo. prob, juris. noted, 393 U.S. 1 115 (1969).

To illustrate that its decisions did not impair “innovation, experiment, and development 
among units of local government,” the A very Court noted its decisions in two earlier cases. Aver) 
v. Midland County, supra at 485, citing Dusch v. Davis, 387 U.S. 112 (1967) and Sailors v. Board 
of Educ., 387 U.S. 105 (1967). In Sailors v. Board of Educ., the Court refused to apply one man- 
one vote to the election of county school boards by representatives of component school board 
districts, in which each representative had one vote, but represented districts with disparate 
populations. 387 U.S. 105, 106 (1967). The Court based its decision on the primaril) 
administrative functions of the county board and the appointive rather than elective nature of the 
selection. Id. at 109-10. For a discussion of Dusch v. Davis, see notes 63-64 infra and 
accompanying text.

,2lt did not appear at first that the all weighting of votes was proscribed. In his concurring 
opinion in Baker v. Carr. Justice Douglas stated that the equal protection clause protects onl) 
against invidious discrimination and that “[ujniversal equality is not the test; there is room lor 
weighting.” 369 U.S. 186, 244-45 (1962). Justice Clark similarly noted that “no one . . 
contends that mathematical equality among voters is required by the Equal Protection Clause 
Id. at 258 (concurring opinion): Recently, however, the Court has applied one man-one vote more 
stringently and has found unconstitutional any weighting based upon malapportionment. .See 
Kirkpatrick v. Preisler, 394 U.S. 526 (1969) (variations of approximately 4%); Wells v. 
Rockefeller, 394 U.S. 542 (1969) (variations of approximately 8%). For a discussion of 
Kirkpatrick and Wells, see note 62 infra.

«377 U.S. 533 (1964).
"Id. at 565.
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franchise directly, rather than through representatives casting vicarious 
votes in the legislature. Since the consequences of electing a 
representative differ significantly from those of a bond referendum, 
what is necessary to guarantee fairness in one should not be applied 
automatically to the other.

In Lance, the court found that the extraordinary majority 
requirement had the effect of forming a class of affirmative voters,45 
but this is not comparable to those classifications in the 
reapportionment and franchise cases found violative of equal 
protection. “Affirmative voters” do not constitute a consistent class of 
individuals discriminated against because of their status before an 
election. There is no prospective discrimination; the election must be 
held before the class of affirmative voters is fixed. In the 
reapportionment cases, dilution was obvious before any election, and 
the class subject to discrimination was defined.46 In extraordinary 
majority cases, however, an individual’s inclusion within the 
■‘affirmative voters” classification depends only upon how he decides 
to vote on the substantive matter in issue.47

“Alternatively, it can be argued that the extraordinary majority requirement does not involve 
a classification permitting invocation of the equal protection clause. Concurring in Hunter v.

C Justice Harlan suggested that Akron, Ohio’s, referendum procedure was based upon 
"cutral principles,” since it obviously was not designed to protect one particular faction to the 

detriment of others. 393 U.S. 385, 393 (1969). The bicameral legislature and executive veto 
exemplify other situations involving neutral principles. Id. at 394. By applying Justice Harlan’s 
reasoning, the extraordinary majority requirement also can be considered based upon neutral 
principles, because it is not designed to discriminate unfairly against any particular group, but 
loopcrate uniformly upon all.

“Likewise, the franchise cases, which involved specifically defined classes of voters, 
demonstrate a discrimination cognizable prior to the election. See. e.g., Cipriano v. Houma, 395 
• S 701 (1969) (only property owners could vote on certain bond issues); Kramer v. Union Free 
School Disk, 395 U.S. 621 (1969) (school board election limited to real property owners/lessors 
or parents of school children); Harper v. Virginia Bd. of Elections, 383 U.S. 663 (1966) (poll 
lai); Carrington v. Rash, 380 U.S. 89 (1965) (vote denied to resident members of armed forces 
not previously stale residents); Guinn v. United States, 238 U.S. 347 (1915) (Negroes denied vote 
under grandfather clause).

'In Carrington v. Rash, the Court held that ‘“[fjencing out' from the franchise a sector of 
the population because of the way they [sic) may vote is constitutionally impermissible.” 380 U.S. 
89, 94 (1965). Such a situation arguably exists when there is an extraordinary majority 
requirement, since through dilution of voting power, a portion of the electorate is discriminated 
against because of the way it votes on an issue. In Carrington, however, the “fenced out” sector 
of the population was denied the vote altogether, and the classification was prospectively 
ascertainable In contrast, the extraordinary majority requirement comprehends no denial of the 
Iranchise, and the voters discriminated against are not a definable class until after the election. Cf 
Xote. ( onsiiiutionaliiy oj the voting provisions in the Seventeenth Amendment to the Washington 
Constitution. 42 \\ \sn L. Ri v. 640 (1967).
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Equal Protection and the Extraordinary 
Majority Requirement

DUAL STANDARDS OF EQUAL PROTECTION

Since extraordinary majority cases can be distinguished from those 
involving reapportionment, application of the same equal protection 
standard to each merits further analysis. In order to develop a standard 
appropriate to the peculiar characteristics of extraordinary majority 
cases, it is necessary to recognize two standards of equal protection.1' 
Until recently, few authorities have granted such recognition, but last 
term, concurring in Hunter v. Erickson,** Justice Harlan acknowledged 
that “[f]or Equal Protection purposes . . . laws which define the 
powers of political institutions fall into two classes.”* 50 Included in the 
first class are statutes discriminatory on their face and justifiable onl\ 
by the most compelling state interest;51 in the second class are those 
statutes providing a framework for the fair competition of political 
interest groups, which are tested by a more relaxed standard of equal 
protection.52 The first, or “strict,” standard of equal protection 
becomes operative when a classification infringes upon basic civil rights 
and allows such a classification only when justification is founded upon 
reasons so compelling as to overcome the strong presumption of 
unconstitutionality.53 Thus, classificiations based upon race, color, 
creed, or sex are almost without exception invalid. The second, or 
“reasonableness," standard of equal protection is the proper criterion 
when, pursuant to its authority to protect health, morals, and general 
welfare, the State sets out a classification scheme in order to administer 
and regulate economic or social programs. Under this standard, there 
is room for legislative discretion, and the classification, which is 
presumed constitutional, will be violative of equal protection only if it 
results in an “invidious discrimination.”54 The reasonableness standard 

"See R Dixon, Democratic Representation 140-50, 261 (1968); R. McKay. 
Reapportionment: The Law and Politics of Equal Representation 169 (1965); Dixon. 
Apportionment Standards and Judicial Power. 38 Notre Dame Law. 367, 376-80 (1963).

«393 U.S. 385 (1969).
50Id. at 393.
51 Korematsu v. United States, 323 U.S. 214 (1944) (Japanese relocation center justified by 

preservation of national security).
“Hunter v. Erickson, 393 U.S. 385, 393-94 (1969) (Harlan, J., concurring).
"See, e.g., Coleman v. Alabama, 377 U.S. 129 (1964); Watson v. Memphis, 373 U.S. 526 

(1963); Brown v. Board of Educ., 347 U.S. 483 (1954); Draper v. Washington, 372 U.S. 487 
(1953); see Vieira, Racial Imbalance. Black Separatism, and Permissible Classification bv Race. 
67 Mich. L. Rev. 1553 (1969).

“The phrase “invidious discrimination’’ was first utilized in Skinner v. Oklahoma as a guide 
to proper application of the equal protection clause. 316 U.S. 535, 542 (1942). Although
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of equal protection requires only that the classification have some 
relevance to the purpose for which it is made and that the ensuing 
discrimination not be so disparate as to be wholly arbitrary and 
capricious.55 In cases in which this standard of equal protection has 
been used.5- the “[sjtate legislatures are presumed to have acted within 
their constitutional power despite the fact that, in practice, their laws 
result in some inequality.”57

mentioned in the reapportionment cases, it has since been employed primarily in 
economic general welfare cases. See cases cited note 56 infra.

“Walters v. St. Louis, 347 U.S. 231 (1954).
“See. t ? . I lorida Avocado Growers v. Paul, 373 U.S. 132 (1963); Gallagher v. Green Kosher 

Market. 366 U.S. 617 (1961); McGowan v. Maryland, 366 U.S. 420 (1961); Salsburg v. 
Maryland, 346 U.S. 545 (1954); AEL v. American Sash Co., 335 U.S. 539 (1948); Goesaert v. 
Cleary, 335 U.S. 464 (1948).

McGowan v. Maryland, 366 U.S. 420, 425-26 (1961).
“See generally R Dixon, supra note 48, at 140-50. Occupational and geographical 

considerations, as well as maintaining the balance between rural and urban interests, were 
mentioned by Justice Harlan in his dissent in Reynolds v. Sims, 377 U.S. 533, 622-23 (1964).

*1 or example, Reynolds v. Sims contained language to the effect that “[mjathematical 
exactness or precision is hardly a workable constitutional requirement. ... So long as the 
divergences from a strict population standard are based on legitimate considerations incident to 
the effectuation of a rational state policy, some deviations from the equal-population principle 
are constitutionally permissible.” 377 U.S. 533, 577, 579 (1964). The same case, however, 
evidenced the Court's possible preference for the stricter standard of equal protection by stating 
that the political franchise is a “fundamental political right" and that “[to] the extent ... a 
citizen’s right to vote is debased, he is that much less a citizen.” Id. at 562, 567; see Dixon, 
Reapporihinmcni Perspectives What is lair Representation, 51 A.B.A.J. 319 (1965); McKay, 
Political Thickets and Crazy Quilts: Reapportionment and Equal Protection, 61 Mien. L. Rev. 
645 (1963).

“394 U.S. 526 (1969).
*'394 U.S. 542 (1969).
‘■’In Kirkpatrick the Court found that no fixed numerical or percentage variance in population

STANDARD APPLIED IN REAPPORTIONMENT

The reapportionment cases did not present the Supreme Court with 
clear-cut situations either of statutes discriminatory on their face or of 
statutes designed to promote the health, morals, or general welfare. 
Although the classifications in issue consistently operated to dilute a 
man's vote simply because of his residence in a certain district, 
“legitimate" countervailing state aims were involved, including the 
desire to maintain the integrity of political boundaries and to give 
consideration to economic, historical, and political factors.58 The Court 
seemed to fluctuate between the “strict" and “reasonableness” 
standards of equal protection, and support for both can be found in 
its decisions.59 * * Two recent cases, however, Kirkpatrick v. Preislei™ and 
H?//5 v. Rockefeller f indicate that the Court now apparently favors 
the strict view.62
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The trend toward the strict standard of equal protection may have 
been spurred in part by the Court’s reluctance to apply a standard used 
primarily in general welfare cases to situations involving a fundamental 
right. Nevertheless, the Court has not been uniform in its one man-one 
vote decisions and in some instances has digressed from the strict 
standard, intimating a more liberal approach. One such case was 
Dusch v. Davis,™ in which voters challenged under one man-one vote 
the constitutionality of a Virginia community’s consolidation plan. 
Under the plan, seven of the city’s 11 at-large councilmen were required 
to reside one in each of the city’s seven boroughs, while the remaining 
four were chosen without regard to their place of residence. The Court 
found that preserving the voice of the less-populated rural boroughs 
justified maintaining the classification, specifically pointing out that 
there was no finding of “invidious discrimination.”64

is small enough to be considered de minimis; thus, it interpreted the one man-one vote rationale 
as an unequivocal, mathematical standard. 394 U.S. at 531. Wells, however, may have qualified 
Kirkpatrick, by pointing out that those limited population variances that are unavoidable despite 
a bona fide effort to achieve absolute equality may be permitted. 394 U.S. at 546.

Dissenting in Wells. Justice Harlan commented upon the impact of these decisions, stating 
that “[wjhatever room remained under this Court’s prior decisions for the free play of the 
political process in matters of reapportionment is now all but eliminated by today's Draconian 
judgments.” 394 U.S. at 549. It should be noted that the force of both Wells and Kirkpatrick 
may be diminished by the fact that in each case the State’s primary justification for 
malapportionment was maintenance of political boundaries a “practical politics” consideration 
previously rejected. See Reynolds v. Sims, 377 U.S. 533, 579-80 (1964).

®3387 U.S. 112 (1967); cf. e.g.. Sailors v. Board of Educ., 387 U.S. 105 (1967); Moore v. 
Shapiro, 293 F. Supp. 411 (N.D. 111. 1968); Anderson v. Meisser, 285 F. Supp. 974 (E.D.N.Y. 
1968); Roberson v. Gallion, 282 F. Supp. 157 (M.D. Ala. 1968); Chikasuye v. Lota, 444 P.2d 
904 (Hawaii 1968); People v. Francis, 40 111. 2d 204, 239 N.E.2d 129 (1968); Abate v. Mundt. 
25 N.Y.2d 309, 253 N.E.2d 189, 305 N.Y,S.2d 465 (1969).

“Speaking for the Court, Justice Douglas stated that the “[pjlan seems to reflect a detente 
between urban and rural communities that may be important in resolving the complex problems 
of the modern megalopolis in relation to the city, the suburbia, and the rural countryside.” 387 
U.S. at 117. The Court declared that the plan was not unconstitutional on its face, and that if in 
practice it works to discriminate against racial or political groups, the Court can then decide 
whether it discriminates invidiously. Id. at 116-17.

APPLYING THE STANDARDS TO EXTRAORDINARY MAJORITY 
REQUIREMENT CASES

By equating vote dilution occasioned by extraordinary majority 
requirements with that resulting from malapportioned districts, the 
West Virginia, Idaho, and California courts have adopted the strict 
standard of equal protection, as manifested in the mathematical one 
man-one vote standard. Notwithstanding the ease with which 
reapportionment language has been applied to extraordinary majority 
cases, however, there are several considerations that cast doubt upon 
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the appropriateness of the strict standard: (1) The extraordinary 
majority cases generally can be distinguished from those involving 
reapportionment;65 (2) the courts in extraordinary majority cases 
applied the strict standard without recognizing that even this test 
permits classification if the State can demonstrate a compelling 
interest;66 and (3) policy justifications for extraordinary majority 
requirements may evidence the need for a more flexible standard.67

“See notes 41 -46 supra and accompanying text.
“See notes 50-53 supra and accompanying text.
‘ .See notes 73-77 supra and accompanying text.
“See generally B Mann, State Constitutional Restrictions on Local Borrowing and 

Property Taxing Powers (1965); F. Marini, Local Bond Elections in California—The 
Two-Thirds Majority Requirement (1963); U.S. Advisory Comm, on Inter-Governmental 
Relations, Commission Report: State Constitutional and Statutory Restrictions on 
Locai Government Debt (1961).

Statutes such as the ones involved in Lance rarely have been litigated, since the courts appear 
to give legislatures wide discretion in deciding what majorities are necessary to pass particular 
propositions. .See. e.g., Pinellas County v. Laumer, 94 So. 2d 837 (Fla. 1957) (zoning referendum 
requiring 100 affirmative vote upheld); Opinion to the Governor, 74 R.I. 45, 46, 58 A.2d 559 
<1^48) (general assembly may require more than mere majority for approval of proposition); 
Robb v. Tacoma. 175 Wash. 580, 587, 28 P.2d 327, 330 (1933) (absent constitutional provision, 
legislature has unlimited power to fix number of votes necessary to validate bond election).

‘’See. e g . U.S. Const, art. 1, § 3 (impeachment), art. I. § 7 (passage of bill over presidential 
vclo), art. II. § 2 (ratification of treaties), art. V (constitutional amendment). The federal 
analogy, however, does not necessarily justify adoption of similar provisions by the states. For 
example, reasoning that the Senate and electoral college can be considered products of historical 
compromise inapplicable to the states, the Supreme Court in Gray v. Sanders stated that only in 
these specific instances would “weighting of votes [be] sanctioned by the Constitution.” 372 U.S. 
368. 380 11963); see McKay, The Federal Analogy and Stale Apportionment Standards, 38 
Notre Dame Law 487 (1963); Merrill, Blazes for a Trail Through the Thicket of 
Reapportionment, 16 Okla. L. Rev. 59, 67-70 (1963).

"The Federalist No. 43, at 278 (New Am. Library ed. 1961) (J. Madison).
;,s(< List v. City of Wheeling, 7 W.Va. 501, 523 (1874), construing W.Va. Const art 

X, § 8.

Obviously, extraordinary majority requirements exist because their 
legislative drafters intended to make certain elective ends more difficult 
to achieve.68 The federal constitution itself, as well as state 
constitutions, has several provisions calling for extraordinary 
majorities.69 James Madison, in The Federalist, suggested that the 
reason an amendment to the Constitution requires an extraordinary 
majority is that “[i]t guards equally against that extreme facility, 
which would render the Constitution too mutable; and that extreme 
difficulty, which might perpetuate its discovered faults.”70 In Lance, 
similar purposes were sought to be achieved. One of the extraordinary 
majority requirement provisions found unconstitutional had been 
designed to prevent county authorities from creating debts without the 
concurrence of three-fifths of the electorate;71 the purpose of the other 
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provision was to stop the various tax-levying bodies in the state from 
increasing the debt without authorization of the people.72

nSee Bee v. City of Huntington. 114 W. Va. 40, 45-46, 171 S.E. 539, 541 (1933); Finlayson 
v. City of Shinnston, 113 W. Va. 434, 436-37, 168 S.E. 479, 480 (1933). In Lagiss v Counf) oj 
Contra Costa, the California court of appeals stated that “[t]his constitutional provision 
[extraordinary majority requirement] was enacted to prevent the improvident creation of 
inordinate debts which might be charged against taxpayers in ever increasing volume from year 
to year.”233 Cal. App. 2d 77, 85, 35 Cal. Rptr. 450, 454 (1963). Petitioners in Larez v. Shannon 
challenged this rationale, arguing that extraordinary majority requirements simply force 
municipalities to use other methods to raise finances. See Brief for Petitioners at 2. Larez v 
Shannon, No. 16,043 (Sutter County, Cal., Super. Ct., Aug. 8, 1969); note 4 supra.

™See Mich. Const, art. 7, § 25, Convention Comment: “The three-fifths majority required 
for purchase of a utility is continued because such purchase implies commitment to a large 
investment of public funds and should not be lightly undertaken. . . . [without] sound assurance 
that the utility will be supported by its citizens.” Noting that the sale of a municipally-owned 
utility requires only majority approval from the electorate, the Comment explains that “[t]hc 
consideration involved is not the same as for a purchase, but is largely restricted to the question 
of whether most voters believe sale is desirable and the sale price is satisfactory.” Id.

7,The New York constitution allows school districts to become indebted in an amount not to 
exceed 5% of the average full valuation of taxable real estate, provided there is consent of three- 
fifths of all duly qualified voters. N.Y. Const, art. 8, § 4(h). An early case pointed out that the 
purpose of this provision was to prevent “the creation of an excessive debt ... so payable that 
the burden should not fall upon those who contracted the obligations, or on their revenues, but 
on posterity.” Bank for Savings v. Grace, 102 N.Y. 313, 318, 7 N.E. 162, 163 (1886).

75ln Texas, a constitutional extraordinary majority requirement has gone full cycle in response 
to changing economic conditions. The original Texas constitution contained no extra revenue
raising provisions. In 1904, however, the realization that unless funds could be raised to finance 
extensive water conservation measures, economic development would be impeded, spurred passage 
of an amendment setting up bond-issuing provisions. Still wary of political compromises with the 
railroads, the drafters of the amendment incorporated two safeguards: a ceiling of 25f'i of the 
total assessed value of real property, and a two-thirds voter approval requirement. Subsequently, 
as a result of disastrous Hoods in 1913 and 1914, the 25% ceiling was partially rescinded, and 
the voter approval requirement changed to a simply majority. Texas Const, art. 3, § 52, 
Interpretative Commentary.

The tenor of commentary pertaining to policy justifications for 
extraordinary majority requirements in other jurisdictions seems to 
indicate several relevant considerations. First, a distinction is often 
drawn between a vote permitting the state to purchase and one 
permitting the state to sell.73 By requiring an extraordinary majority for 
purchases but not for sales, such provisions indicate recognition of a 
need to make it more difficult Tor the electorate to burden itself 
financially than to allow itself to realize revenues. Second, there is often 
a desire to impede the present electorate’s ability to mortgage 
succeeding generations.74 Thus, an extraordinary majority requirement 
is interposed to preclude an irrevocable commitment of both present 
and future income by the whim of a transient majority. Third, 
extraordinary majority requirements are not irrevocable and can be 
rescinded in response to changes in economic, social, and geographical 
priorities.75 Finally, there is generally a need to safeguard constitutional 
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and certain statutory provisions from repeated alteration.76 In sum, 
these policy justifications would seem to support the proposition that 
a standard more flexible than the mathematical exactitude of one man- 
one vote should be utilized in the case of extraordinary majority 
requirements.77

*Se< Nib Const, art. 5, § 2. Although not requiring extraordinary majorities for issues put 
to referendum, the Nebraska constitution does provide that no legislative act shall be held 
unconstitutional except by concurrence of five of seven state supreme court justices. In discussing 
this provision, the state supreme court noted that “the people, ever alert, and jealous of their 
vested rights . . adopted as an amendment to the constitution of our state, as an additional 
safeguard, [the judicial extraordinary majority requirement]." Mehrens v. Greenleaf, I 19 Neb. 
82. 227 NW. 325 (1929).

One commentator also has suggested that a more flexible standard is needed for the 
reapportionment cases. See R. Dixon, supra note 48. at 135. 145. 157. There may be some merit 
in the argument that due process would be a better standard than equal protection, since it is 
more flexible and its use would eliminate any confusion arising from dual standards of equal 
protection. \ recent Ohio decision held a two-thirds requirement for admission to a county medi
cal association was arbitrary and unreasonable, in effect a due process violation. Belmont C ounty 
Medical Soc’y v. Xmerican Arbitration Ass'n, No. 1072 (Ohio Ct. App.. Oct. 8. 1969).

'Such a factor might be relevant to a challenge such as that involved in State ex rel. Witt v. 
Sroie ( anvu55/ng Hoard, in which repeated attempts to amend the state constitution in order to 
authorize absentee voting had failed, notwithstanding approval by as many as 80% of the voters. 
78 N M. 682. 437 P.2d 143 (1968); see notes 24-26 supra and accompanying text.

Both the strict and the reasonableness standards of equal protection 
permit the States to differentiate between electoral issues by employing 
the extraordinary majority requirement. Under the reasonableness test, 
such a requirement would be endowed with a presumption of 
constitutionality, and the burden would be imposed upon the challenger 
to demonstrate invidious discrimination. If the strict test is utilized, the 
burden would be upon the State to demonstrate a compelling need for 
the requirement. The burden that must be overcome by the challenger 
under the reasonableness test or by the State under the strict test would 
depend upon a number of factors: (1) The importance of the 
substantive issue being voted upon; (2) the extraordinary fraction or 
percentage involved; (3) the need for constitutional stability; (4) the fear 
of mortgaging the next generation; (5) the population and geographic 
areas covered; and (6) the number of unsuccessful attempts to secure 
passage and the closeness of the vote to the extraordinary majority 
required.7" By weighing these particular factors, as well as any others 
deemed relevant in a particular situation, the court could determine 
under either test whether the burden has been met.

In deciding which standard to employ, it should be noted that the 
reasonableness test is more appropriate if the extraordinary majority 
requirements generally are to be preserved. When, for example, the 
need for constitutional stability is substantial, the extraordinary 
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majority requirement should be vindicated under either test, while those 
provisions for which the policy justifications are discernable but not so 
compelling may stand under the reasonableness test but fall under the 
strict.

Conclusion

Challenges to extraordinary majority voting requirements are a very 
recent development and are not immediately resolved by applying 
standards established for distinguishable areas of the law. The 
alternative standards suggested allow the extraordinary majority cases 
to remain within the penumbra of equal protection, but provide a 
kinetic criterion whereby a demonstrated need for flexibility may justify 
individual factual determinations with varying results. The purpose of 
this Comment is not to suggest that these are the only alternative 
standards, but rather to suggest the advisability of tailoring a standard 
specifically appropriate and peculiar to the extraordinary majority 
cases.

[Editor's Note—After the type had been set for this issue, the decision of the 
Missouri supreme court in Hadley v. Junior College Dist., 432 S.W.2d 328 (Mo. 1968). 
referred to in notes 9 & 41 supra, was reversed by the Supreme Court of the United 
States in a decision holding that all elected officials must be selected in accordance 
with one man-one vote principle. Hadley v. Junior College Dist., 38 U.S.L.W. 4161 
(U.S. Feb. 25, 1970). Elsewhere, a three-judge federal district court invalidated on 
equal protection grounds a Minnesota statute requiring a 55 percent affirmative vote 
to pass a home-rule city charter amendment affecting liquor sales. Rimarcik v. 
Johansen, 38 U.S.L.W. 2453 (D. Minn., Feb. 4, 1970).]



RECENT DECISION

ADMINISTRATIVE DELAY: WHY REPLAY
A STALE RECORD?

Columbia Broadcasting Sys., Inc. v. FTC (7th Cir. 1969)

In Columbia Broadcasting Sys., Inc. v. FTC.X investigations by the 
Federal Trade Commission (FTC) had revealed petitioners’ alleged use 
of unfair licensing2 and royalty agreements3 in violation of section 5 of 
the Federal Trade Commission Act.4 On the basis of these findings the 
FTC issued a complaint on June 25, 1962, describing petitioners’ 
unlawful restraint of trade in the record club industry.5 Two years later, 
on September 30, 1964, the hearing examiner dismissed the complaint;6 

'414 F.2d 974 (7th Cir. 1969) (Kerner, J., Knoch. J.. Kiley, J., dissenting), cer/. 
dented. 38 U.S.L.W. 3316 (U.S. Feb. 24, 1970).

’In order to acquire a more diversified record catalog, Columbia Record Club, a subsidiary 
of C B.S. and copetitioner in the instant proceedings, entered into licensing agreements with nine 
'mailer manufacturers, whereby Columbia guaranteed the sale of a prescribed number of records 
in return for the exclusive use of the licensor’s catalog. The licensors, however, were permitted to 
m:II their records to wholesalers purchasing for resale to record clubs or retailers. Although other 
clubs could purchase the licensor’s records on the open market, the high acquisition cost 
suppressed effective competition with Columbia. Id. at 976.

’Under the licensing agreements, the licensors, if practicable, would pay recording artists only 
'9 of their royalties on records sold through the club and no royalties on free bonus records 
oflcred b\ the club. Furthermore, in certain contracts any royalties exceeding 50% were to be 
charged to the licensor, /r/. The ETC alleged that by fixing and depressing record royalties, the 
agreements operated to restrict free and open competitive bidding for the artists’ services. Brief 
•or Respondent at 100, Columbia Broadcasting Sys., Inc. v. FTC, 414 F.2d 974 (7th Cir. 1969).

“’The Commission is empowered and directed to prevent persons, partnerships, or 
corporations . . . from using unfair methods of competition in commerce and unfair or deceptive 
acts or practices in commerce.” Federal Trade Commission Act § 5(a)(6), 15 U.S.C. § 45(a)(6) 
•1964). Section 5 was designed to give the FTC power to halt any “trade practice, then existing 
or thereafter contrived, which restrained competition or might lead to such restraint if not stopped 
•n its incipient stages.” ETC v. Cement Inst., 333 U.S. 683, 693 (1948).

'414 I 2d at 975; see notes 2-3 supra. Club membership requires a contractual commitment 
the neu member to pay an initial fee and to purchase a stated minimum number of records, 

•n return, the member is entitled to reduced record prices. In I960, when the practices were 
alleged!) commenced, three major record clubs Columbia, RCA, and Capitol—together 
controlled 90 of the market; Columbia alone controlled 56%. Id. at 975-76.

’Columbia Broadcasting System, Inc., [1963-64 Transfer Binder] Trade Reg. Rep. 17,097, 
al 22,175 (ETC 1964). The examiner determined that the relevant market to test the 
anticompetitive effects of the licensing agreements consisted of all sales of all records through all 
channels of distribution, as oppposed to only those records sold through record clubs. Based upon 
this market, no violation.of the ETC Act was found. The examiner also concluded that the 
agreements between Columbia and its licensors did not fix or depress prices, since no artist 
testified that such agreements had adversely affected him.
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after three more years, however, on July 25, 1967, the ETC reversed 
the hearing examiner's decision.7 Petitioners then appealed, contending 
that: (1) The FTC had used an improperly defined market as the basis 
for its findings;8 (2) the FTC findings were not supported by substantial 
evidence;9 and (3) the FTC’s decision was based upon a stale record.10 
Although the Court of Appeals for the Seventh Circuit approved the 
FTC's determination of the relevant market“ and found substantial 
evidence of the anticompetitive effects of the licensing and royalty 
agreements,12 it reversed and remanded on the basis of a stale record.11 

’Columbia Broadcasting System, Inc., 3 Trade Reg. Rep. II 18,037, at 20,452 (FTC 1967) 
On appeal to the agency, the FTC may reject initial findings of the examiner. 5 U.S.C. § 557(b) 
(Supp. IV, 1969) (corresponds to Administrative Procedure Act, ch. 324, § 8a, 60 Stat. 242 
(1946)). The Commission may substitute its own findings for those of the hearing examiner that 
are not based exclusively on witness credibility and are supported by substantial evidence on the 
whole record. See FCC v. Allentown Broadcasting Co., 349 U.S. 358 (1955).

8414 F.2d at 978. C.B.S. consistently urged that the relevant market be that determined by 
the hearing examiner. See note 6 supra.

’Brief for Appellant at 21, Columbia Broadcasting Sys., Inc. v. FTC, 414 F.2d 974 (7th Cir 
1969). In appealing from an adverse administrative decision, appellant must show that the 
evidence as a whole was inadequate to suppport the decision below. Federal Trade Commission 
Act § 5(c), 15 U.S.C. § 45(c) (1964); see, e.g., American Cyanamid Co. v. FTC, 363 1 .2d 757, 
772 (6th Cir. 1966); Edelman v. FTC, 239 F.2d 152, 154 (7th Cir. 1956), cert. denied. 355 U.S 
941 (1957). See also Cooper, Administrative Law: The “Substantial Evidence" Rule. 44 A B A J 
945 (1958). l or a recent definition of substantial evidence, see Consolo v. EMC, 383 U.S. 607. 
620 (1966).

"’Brief for Appellant at 21, Columbia Broadcasting Sys., Inc. v. FTC, 414 I .2d 974 (7th Cir 
1969). C.B.S. urged that a six-year lapse, coupled with the entry of lour new clubs, including the 
Record Club of America which now claimed to be the second largest in the country, rendered 
the FTC’s record outdated. Id. at 89-91.

Other arguments advanced by petitioners included: (I) improper overruling of the examiner’s 
findings; (2) improper reliance on trade-press reports; and (3) prejudicial participation by 
Commissioner MacIntyre. Id. at 19,83,86.

"414 f .2d at 979. The court agreed with the FTC’s finding that the club market had 
“sufficient peculiar characteristics” to make it a well-defined submarket and thus to serve as a 
basis for testing the validity of the agreements. Id. at 978; see United States v. E.l. Dupont de 
Nemours & Co., 353 U.S. 586, 593 (1957). In C.B.S.. the FTC relied upon three factors in finding 
a distinct submarket: (1) Columbia itself treated the club market as distinct from the general 
record market; (2) the club market demand was different from that of the general record
purchasing market; and (3) club records were less expensive than those purchased on the open 
market. 414 F.2d at 978.

I'he Supreme Court has stated that the criteria for determining a submarket can include either 
the industry's or the public’s recognition of such a separate economic entity, or evidence of the 
products peculiarity, unique production facilities, distinct customers, distinct prices, sensitivity 
to price changes, or specialized vendors. Brown Shoe Co. v. United States, 370 U.S. 294. 32> 
(1962).

I2414 I .2d at 981; see notes 2-3 supra.
,3414 I .2d at 982. Staleness often has been discussed in terms of policy considerations. See 

Ireedman, The Cses and Limits of Remand in Administrative Law: Stateness of the Record. 115 
U. Pa. L. Rev. 145, 187 (1966). It has also been treated in terms of precluding a just result. 
Homing v. I CC, 225 F.2d 523, 526 (1955); see l ord Motor Co. v. NLRB. 305 U.S. 364, 373 
(1939). Regardless of how it is defined, it is evident that there must be a significant change of a
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This disposition was grounded on allegations14 of changes that had 
occurred subsequent to the examiner's findings, both in the club market 
and in the record industry as a whole.15

Because of the complexity of the questions involved and the 
inordinate amount of time necessary to resolve them, the issue of 
staleness frequently arises in many administrative agency proceedings.16 
Indeed. Judge Kiley pointed out in his dissent in C B S. that “the evils 
of the delays inhere in the nature of our legal system and economy, and 
are ‘fleas that come with the dog.'"17 Similar views have been 
expressed by the Supreme Court,ls a Commissioner of the FTC,19 legal 
scholars.2" and several independent studies.21 As a result, an appellate

iter il circumstance in order to render a record stale; the mere passage of time itself normally 
not produce such a result. See Luria Bros. & Co. v. FTC. 389 F.2d 847, 866 (3d Cir. 1968) 

record not stale despite 13-year lapse).
‘414 1 2d at 982. Allegations alone usually are insufficient for reversal. See Carter Products,

■ IK. 268 I 2d 461. 498-99 (9th Cir ). cert. denied. 361 U.S 844 (1959). While the Seventh 
remi has generally upheld § 5 cease and desist orders, it has a long history of reversing other 
rt orders. See W ilson. Judicial Review ofFederal Trade Commission Action: An Analysis of 

Fetors Influencing the Courts, 13 Antitrust Bull. 1271, 1302 (1968).
s.Sct note 10 supra. The new entrants in the record industry may in fact be something other 

" m record clubs. I or example, a Record Club of America advertisement states that it can be 
: 'tinguished from the other “clubs” in six ways: (I) a member may choose from any label; (2) 
there is no minimum number of purchases; (3) there are no minimum dollar purchases; (4) a 

. iber may buy any record or tape at a discount; (5) a member never receives unordered items;
: the waiting period for delivery is considerably shorter. The majority in CBS. stated that

ne ot the distinctions between a record club and a mail order operation may be the obligation to 
uke future purchases. 414 I .2d at 979.

“Ihe record in C B.S. consisted of 11.000 pages of testimony and over 1,400 exhibits. 414 
I 2d at 983; w Si nati Subcomm, on Administrative Practice and Procedure, 89th Cong., 

> Siss. Oli STIONNAIRl SURVEY ON DELAY IN ADMINISTRATEE PROCEEDINGS 10 (Comm. Print 
I960).

”414 F.2d at 983.
Administrative consideration of evidence . . . always creates a gap between the time 

the record is closed and the time the administrative decision is promulgated. ... If 
upon the coming down of the order litigants might demand rehearings as a matter of 
law because some new circumstance has arisen, some new trend has been observed, or 
some new fact discovered, there would be little hope that the administrative process 
could ever be consummated in an order that would not be subject to reopening.

KC v. City of Jersey City, 322 U.S. 503, 514 (1944).
Partly because of its immersion in numerous trivial cases, the commission has permitted 

iel.ix io micci virtually all its processes . . . almost everything the commission does, and almost 
cicry case it decides, is based on stale . . . information. An atmosphere of all ‘deliberate lack of 

pcv<l prevails 1 etter of transmittal from Phillip Elman to Senator Edward M. Kennedy, May 
1 1969, at 2, in P. Elman, Administrative Reform: The Federal Trade Commission, May 12,
1969 (memorandum submitted to Senator Edw. M. Kennedy, Chairman of Subcomm, on 
Administrative Practice and Procedure).

■’“AB-A Committee to Study the Federal Trade Commission, Report (1969); Baum, 
Reorganization. Delay and the Federal Trade Commission. 15 Ad. L. Rev. 92 (1963).

Senati Subcomm on Administrate Practiq *nd Procedure, 86th Cong., 2d 
Sess.. Retort on Regulatory Agencies to mi President-Elect (Comm. Print I960). See 
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court is often faced with the difficult choice of either reversing and 
remanding in order to obtain a complete, current, and accurate record, 
or affirming so as to end potentially infinite litigation.* 22 23 This conflict 
was particularly apparent in C.B.S.

generally F. Cox, R. Fellmuth, & J. Schulz, The Consumer and the Federal Trade 
Commission A Critique of the Consumer Protection Record of the FTC (1969), 
reprinted in 115 Cong. Rec. E370 (daily ed. Jan. 22, 1969).

22See generally Enterprise Co. v. FCC, 97 U.S. App. D.C. 374, 231 F.2d 708, 711 (1955). 
cert, denied. 351 U.S. 920 (1956) (discussing conflict between value of accuracy and value of speed 
and finality).

23284 U.S. 248 (1932).
24 Id. at 260.
25 Id. at 262.
"United States v. Northern Pac. Ry., 288 U.S. 490 (1933); see United States v. Pierce Auto 

Freight Lines, Inc., 327 U.S. 515 (1946); ICC v. City of Jersey City, 322 U.S. 503 . 515 (1944); 
Baltimore & O.R.R. v. United States, 298 U.S. 349, 389 (1936) (concurring opinion).

27ICC v. City of Jersey City, 322 U.S. 503, 515 (1944); see Freedman, supra note 13, at 174- 
81. In other cases, however, notably those involving the Subversive Activities Control Board, the 
Supreme Court has remanded to obtain a greater degree of accuracy. See. e.g.. American Comm, 
for Protection of Foreign Born v. SACB, 380 U.S. 503 (1965); Veterans of the Abraham I incoln 
Brigade v. SACB, 380 U.S. 513 (1965).

2*See, e.g.. Columbia Broadcasting Sys., Inc. v. FTC, 414 F.2d 974 (7th Cir. 1969); Enterprise 
Co. v. FCC. 97 U.S. App. D.C. 374, 231 F.2d 708 (1955), cert, denied. 351 U.S. 920 (1956); 
Fleming v. FCC. 96 U.S. App. D.C. 223, 225 F.2d 523 (1955).

'""With due regard for the convenience and necessity of the parties or their representatives 
and within a reasonable time, each agency shall proceed to conclude a matter presented to it. 
Administrative Procedure Act, ch. 324, § 6(a), 60 Stat. 240 (1946) (now 5 U.S.C. § 555(b) 
(Supp. IV, 1969)). The courts have been reluctant to use the Administrative Procedure Act to 
speed up delay. Goldman, Administrative Delay and Judicial Relief. 66 Mich. L. Rev. 142.'. 
1439-42 (1968). In Deering Millikin. Inc. v. Johnston, however, the Fourth Circuit, citing the 
Administrative Procedure Act, affirmed a district court order that an NLRB proceeding be 
conducted with reasonable dispatch. 295 F.2d 856, 869 (4th Cir. 1961); see Note, Judicial

In Atchison T. & S.F. Ry. v. United States,22 the Supreme Court 
chose to remand because the Depression had intervened between the 
closing of the record in 1928 and prospective application of an 
Interstate Commerce Commission maximum rate order in 1931. The 
Court stated that the petition for rehearing ‘"presented a new situation, 
a radically different one, which had supervened since the record before 
the Commission had been closed . . . .”24 In conclusion, the Court 
added, “[TJhis is not the usual case of possible fluctuating conditions, 
but of a changed economic level.”25 Although Atchison, which involved 
a different agency, has been restricted to its “special facts"26 and 
represents virtually the only time the Supreme Court has remanded on 
the basis of staleness,27 lower courts, as in C.B.S., have had occasion 
to direct that initial findings be updated.28

Nevertheless, the values of speed and finality were emphasized by 
Congress in the Administrative Procedure Act.29 Moreover, by 
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indicating that unreasonable delay may constitute a taking of property 
without due process, the Supreme Court also has stressed the necessity 
for speed and finality in administrative proceedings.30 Finally, the Fifth 
Circuit has stated that “agencies must exert the greatest resourceful, 
imaginative ingenuity in devising procedures which in a day of ever
expanding dockets will permit the regulatory process to function 
properly with reasonable dispatch.”31

1 eleration of the Administrative Process: The Right to Relief from Unduly Protracted 
Hearings. 72 Yale L.J. 574 (1963).

*See Smith v. Illinois Bell Tel. Co., 270 U.S. 587, 591 (1926) (dictum) (delay by public service 
commission in setting rates).

11 FTC v. J. Weingarten, Inc., 336 F.2d 687, 691-92 (5th Cir. 1964), cert, denied, 380 U.S. 
908 (1965).

nAccuracy should not be emphasized to the detriment of speed, since delay itself may be a 
taking of property without due process. Smith v. Illinois Bell Tel. Co., 270 U.S. 587, 590-91 
1926) Conversely, however, excessive speed may foster inaccuracy. An FTC order should rest 

upon j foundation of thorough investigation and full presentation of evidence. See Niresk Indus., 
Inc. v. FTC, 278 F.2d 337 (7th Cir.), cert, denied. 364 U.S. 883 (1960).

"See Federal Trade Commission Act §§ 5(b), (c), as amended. 15 U.S.C. §§ 45(b), (c) 
(1964).

MFTC v. Rhodes Pharmacal Co., 191 F.2d 744, 747 (7th Cir. 1951); P. Lorillard Co. v. FTC, 
186 F.2d 52, 55 (4th Cir. 1950).

uThe purpose of the FTC Act is “to preserve for the benefit of the public, active competition 
m a given industry.” FTC v. Paramount Famous Lasky Corp., 57 F.2d 152 (2d Cir. 1932).

‘Public interest’ is sometimes said to exist when the unfair method employed threatens 
the existence of present or actual competition, when the circumstances involve flagrant 
suppression of the weak by the strong, or when the individual loss is small, but the 
aggregate is so serious and widespread as to make the matter of public consequence.

Royal Millin Co. v. 1 IC, 58 F.2d 581, 583 (6th Cir. 1932), rev’d on other grounds. 288 U.S. 
212 (1933).

"See Federal Trade Commission Act §§ 5(b), (c), as amended. 15 U.S.C. §§ 45(b), (c) 
11964). To facilitate safeguarding the corporation’s interests, § 45(b) gives the FTC power to 
modify an order in whole or in part. See American Chain & Cable Co. v. FTC, 142 F.2d 909 
>4th Cir 1944). Furthermore, § 45(c) permits the courts of appeals to grant leave to adduce 
additional evidence when such evidence is material and was not reasonably available at the 
Commission's proceedings. See Carter Prods., Inc. v. FTC, 268 F.2d 461, 465 (9th Cir.), cert, 
dented 361 U.S 884 (1959); cf. NLRB v. Illinois & Mich. Elec. Co., 318 U.S. 9 (1943); 
Southport Petroleum v. NLRB, 315 U.S. 100 (1942).

Although it is possible that excessive reliance either upon accuracy 
or upon speed and finality may constitute a violation of due process,32 
the guidelines to be followed by an appellate court faced with an 
allegation of staleness in an FTC proceeding have not yet emerged. An 
important factor to be considered, however, when such an issue is 
raised, is the role the FTC should, or at least was intended, to play.

Statutory language33 and case law34 indicate that the FTC is 
intended to serve the public interest.35 Although certain safeguards for 
the corporation accused of an FTC violation are necessary,36 it is clear 
that the public has a significant interest in a prompt conclusion to both 
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litigation and unfair trade practices. For example, in Dolcin Corp. v. 
FTC,Z1 in which a cease and desist order had been issued to halt 
petitioner’s improper advertising of drug products,37 38 the D.C. Circuit, 
noting that the case had an extensive record, pointed out that the public 
has an interest in the “rapid suppression” of unfair trade practices.39

3794 U.S. App. D.C. 247, 219 F.2d 742 (1954), cert, denied. 348 U.S. 981 (1955).
“Dolcin manufactured a drug which' was purported to relieve the symptoms of arthritis and 

rheumatism. The court concluded that petitioners had made far-reaching claims concerning the 
product in their advertisements. Id. at 250, 219 E.2d at 744-45.

“The proceedings had been in progress for more than five years when the court of appeals 
rendered its decision. Id. at 256, 219 F.2d at 751.

4#Yakus v. United States, 321 U.S. 414, 440-42 (1944); Cab Operating Corp. v. New York, 
243 F. Supp. 550, 559 (S.D.N.Y. 1965). Several cases have recognized the importance of the 
public interest when there is a conflict with private rights. NLRB v. Colton, 105 F.2d 199 (6th 
Cir. 1939); see Hecht Co. v. Bowles, 321 U.S. 321, 331 (1944). “The overriding fact here is or 
should be—that the public interest in avoiding the delay in implementing Congress’ program far 
outweighs the private interest . . . .” Gardner v. Toilet Goods Ass’n, 387 U.S. 167, 198 (1967) 
(Fortas, J., dissenting).

"See NLRB v. William Tehel Bottling Co., 129 F.2d 250, 255 (8th Cir. 1942); NLRB v. 
Colten, 105 F.2d 179, 183 (6th Cir. 1939).

4Z3OO U.S. 515 (1937). In Virginian Ry., the Court reviewed an order issued against the 
railroad company to desist from interfering in representative selection by its employees. The order 
further stated that the company should recognize the Federation as the representative of the 
company’s shop craft employees.

"Id. at 552.
“Courts frequently hold that an order must be “appropriate for present enforcement." New 

Standard Pub. Co. v. FTC, 194 F.2d 181, 183 (4th Cir. 1952). This phrase has little meaning, 
however, since it does not explain when and under what circumstances an order would be 
“inappropriate.” Freedman, supra note 13, at 147. In New Standard, the court vacated the 
FTC’s order because it had been entered 12 years after the FTC proceeding had begun and more 
than six years after the last evidence had been taken. Nevertheless, New Standard can be 
distinguished from C BS. The activity which the FTC found offensive in New Standard had 
ceased, whereas it was still present in C B S. when the Seventh Circuit rendered its decision.

In an analogous situation, the public interest has been considered 
highly relevant in determining whether or not an injunction should be 
issued.40 Since an FTC cease and desist order is in the nature of an 
injunction,41 it therefore would appear appropriate for a court faced 
with an allegation of staleness to consider those factors which are 
material in granting an injunction. Moreover, as the Supreme Court 
stated in Virginia Ry. Co. v. System Federation?2 “[CJourts of equity, 
may, and frequently do, go much further both to give and withhold 
relief in furtherance of the public interest than they are accustomed to 
go when only private interests are involved.”43 Because a court of 
appeals in effect is using its injunctive power when it enforces a cease 
and desist order,44 it is acting as a court of equity and thus should be 
able to give considerable deference to the public interest.

In evaluating the public interest factor, the court should determine 
whether the investigation involved was one in which delays are not 
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unusual.45 If the delay is normal, the court should question whether 
remand or modification would severely limit the power of the agency 
to effectively regulate the particular commercial practice and carry out 
its goals.46 The court also should evaluate the importance of finality.

“See P. Elman. Administrative Reform: The Federal Trade Commission 80-81, May 12, 1969 
(memorandum submitted to Senator Edw. M. Kennedy, Chairman of the Subcomm, on 
Administrative Practice and Procedure). A survey of 15 deceptive practice cases showed an 
average initial decision period of about four years. In 17 restraint of trade cases, the shortest such 
period was 37 months.

“As Judge Kiley stated in his dissent in CBS.:
I am afraid that by the time the market structure is sufficiently examined, further 
evidence gathered, complaint amended, hearing examiner’s decision filed and the 
Commission’s order entered, several years from now, the market will probably have 
undergone further significant and substantial changes. A petition for review filed then 
will speak again of an order unrelated to conditions of the current market.

414 F 2d at 982-83. See generally Freedman, supra note 13, at 185. The court of appeals must 
project whether similar delays might occur again on remand, thus further injuring the public. In 
a broad market study, as in CBS.. it is certain that new FTC investigations following remand 
*ill be lengthy; however, remand on a less complex issue would be less time-consuming.

17 See South port Petroleum Co. v. NLRB. 315 U.S. 100 (1942).
“See Pretty man. Reducing the Delay in Administrative Hearings: Suggestions for Officers and 

Counsel. 39 A.B.A.J. 966, 969-70 (1953). Judge Prettyman suggests that purely dilatory tactics 
should be abolished by any means feasible, as for example, by contempt proceedings, but concedes 
that delay has become embedded in the adjudicative system. See also Subcomm. on 
Administrative Practice and Procedure, 89th Cong., 2d Sess., Questionnaire Survey on 
Delay in Administrative Proceedings (Comm. Print 1966).

‘’Frequent remand, however, would minimize regulation in those industries requiring lengthy 
studies by the FTC. See Freedman, supra note 13, at 166.

•See I H Rutter-Rex Mfg. Co. v. NLRB, 399 F.2d 356 (5th Cir. 1968), cert, granted, 393 
I S. 1116 (1969) (NLRB responsible for three-year delay); Deering Millikin, Inc. v. Johnston, 
295 F .2d 856 (4th Cir. 1961) (five-year delay).

"See note 45 supra.

In addition to the nature of the delay, the court should investigate 
its cause. If the corporation is responsible, the court rarely should 
remand for staleness.47 Any other result would encourage corporations 
to employ dilatory tactics.48 If delay is inherent in the type of industry 
being studied, the court should remand selectively.49 On the other hand, 
if the agency’s inefficiency is the cause of delay,50 liberal reversal or 
remand should be allowed in order to encourage a rapid and accurate 
result.

A procedural modification may also be helpful in FTC staleness 
cases. A court should reverse and remand for staleness only when the 
corporation has met the burden of proof by showing that: (1) Due to 
staleness, the corporation has or will suffer significant and irreparable 
harm; (2) the corporation’s interest in a reopening outweighs the public 
interest in speedy adjudication and finality;51 (3) there was an 
unreasonable delay in comparison with similar proceedings before the 
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agency;52 and (4) the delay was not due to the dilatory tactics of the 
corporation.53

52FTC v. J. Weingarten, Inc., 336 F.2d 687, 691 (5th Cir. 1964), cert, denied. 380 U.S. 908 
(1965).

53 See note 48 supra and accompanying text.
54“[T]he Commission may modify . . . whenever in the opinion of the Commission 

conditions of fact or of law have so changed as to require such action or if the public interest 
shall so require . . . .” Federal Trade Commission Act § 5(b), 15 U.S.C. § 45(b) (1964). 
Moreover, the FTC can still modify the decision after a court has affirmed. American Chain & 
Cable Co. v. FTC, 142 F.2d 909 (4th Cir. 1944).

55NLRB v. New York Merchandise Co., 134 F.2d 949 (2d Cir. 1943); L. Jaffe 4 N 
Nathanson, Administrative Law Cases and Materials 777 (1961); cf. American Chain * 
Cable Co. v. FTC, 142 F.2d 909, 912-13 (4th Cir. 1944). See also ICC v. City of Jersey City, 
322 U.S. 503, 514-15 (1944). In C. B.S., petitioners did not raise the staleness issue at the 
Commission level as they might have when they opposed Record Club of America’s motion to 
intervene on Feb. 13, 1967.

MSee Federal Trade Commission Act, § 5(c), 15 U.S.C. § 45(c) (1964). “(T]he policy of the 
the statute is served by enforcement of the order during the interim.” Dolcin Corp. v. FTC. 94 
U.S. App. D.C. 247, 257, 219 F.2d 742, 752 (1954), cert, denied, 348 U.S. 981 (1955).

If the corporation has not met this burden, the court should affirm 
the cease and desist order, in which case the corporation may then seek 
modification from the FTC.54 This solution properly places evaluation 
of the staleness issue at the commission level.55 Alternatively, the court 
may affirm the cease and desist order, but allow the corporation to 
petition the court for leave to adduce additional evidence.56

By adhering to such procedures both the corporate and public 
interests are protected—the former by ready access to a reviewing body 
and the latter by precluding summary reversal of detailed FTC findings 
based on allegations of staleness.
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>ixon, Robert G. Democratic Representation.t New York: Oxford 
University Press, 1968. Pp. 654. S12.50.

The Warren Court was highly creative—or lawless, depending on 
ne's bias. Its more strident enemies, particularly the ultra-racists and 
le Commie-phobes of the Radical Right, gave it strength, since many 
^sponsible critics undoubtedly withheld or tempered their strictures 
st they put wind in mad men’s sails. Inadvertently, then, the Court 
as denied important help and perhaps lulled into a sense of confidence 

fiat was not in fact justified.
A great virtue of Professor Dixon’s book is that it escapes this 

ender trap. Although agreeing generally with the thrust of the 
¿apportionment cases, the author examines them and their offspring 
■ ith tough-minded realism. He looks behind the seductive slogan, 
‘one-man-one-vote”—worthy for sure of Madison Avenue—to the 
problems that it obscures and leaves unsolved. Much can be said for 
udges who purchase time by deferral of difficult issues (particularly 
then delay gives them the benefit of Professor Dixon’s studies). What 
•ne finds unacceptable in this instance is the Court’s deferral of a 
exing problem under the pretense of solving it, the willingness in short 
o palm-off, and many commentators’ willingness to accept, OMOV 
one-man-one-vote) as though it were a real solution to a complex 
iroblem.

A major merit of the book is a wealth of data and ideas on virtually 
wer> aspect of reapportionment and its background. Four introductory 
:hapters briefly explore the history and some theories of political 
■epresentation, the Dixon chronicle of state constitutional provisions 
differing markedly from that of the Supreme Court. The next 12 
rhapters constitute an inspired review of the reapportionment 
■evolution in courts and legislatures, including Congress which had to 
’ace the Dirkson thermidor. As history alone these are important 
chapters. But for legal analysis, for their examination of the strategy 
of counsel (including the Solicitor General as amicus curiae), and 
dissection of the groping efforts of lower courts, these pages are superb. 
Five concluding chapters deal with “remaining thorns”, z.e., 
unresolved problems, in the political thicket, and the “outreach and

^Professor Dixon's book recently received the Woodrow Wilson Foundation Book Award for 
the best book on government, politics or international affairs published in 1968. The award was 
made September 4. 1969. at the annual meeting of the American Political Science Association. 
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impact" (or lack thereof) of OMOV. Finally three appendices survey 
state and federal reapportionments from 1962 to 1967.

Perhaps the heart of Professor Dixon’s critique is that even absolute 
equality in the weighting of votes gives gross inequality in the 
representation of interests. Consider, for example, a square-shaped 
state thoroughly rural except for a dense urban band along the entire 
southern boundary constituting 30 percent of the population. Four 
OMOV districts could be separated by three vertical boundary lines so 
spaced as to insure that all districts had absolutely equal voter popula
tions. Obviously here equality as between individual voters results in 
be dominated by rural voters, yet 30 percent of the state is urban.

If the boundary lines were drawn horizontally (spaced to insure 
vote-equality), three districts would be predominantly rural and one 
urban. Finally if one line is drawn horizontally and one vertically 
(spaced or tilted to provide four equally populated quadrants), two 
districts would be dominated by rural, and two by urban, interests. 
Thus, while each of these three districtings would satisfy the Court’s 
OMOV formula, each would produce a different degree of 
malapportionment as between rural and urban interests. At one 
extreme there would be two urban districts; at the other there would 
be none.

In our simple, two-interest model, it may be argued that the second 
(/.€’., the horizontal-line) solution is most fair because it comes closest 
to giving proportional representation of urban and rural claims. But if 
we add another interest, e.g., a substantial (40 percent) Negro corridor 
along the eastern boundary of the state, the districting most “fair" as 
between mrban and rural interests, would be highly “unfair". />., 
disproprotionate, as between Negroes and Whites—and so on ad 
infinitum. Because interests are not spread evenly throughout a state. 
OMOV districting that gives balance between one pair, necessarily 
gives imbalance for others. In a sense, to district is to 
gerrymander—for any districting necessarily favors some claims and 
penalizes others. We can have equality as between voters (as the Court 
requires) or a proportional balance as between voters’ interests but we 
cannot have both simultaneously. Some find the answer to this 
dilemma in functional or proportional representation. The Court seems 
to present OMOV as though it were an automatic cure for 
malapportionment of rural and urban interests. It does not necessarily 
achieve this, though it may be manipulated to do so. Yet when it is so 
manipulated, it necessarily brings “unfair,” i.e., malapportioned. 
representation of other equally important interests.
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The crux of the matter perhaps is that the American people are not 
even close to informed agreement on what constitutes proper or fair 
representation in legislatures. Indeed, as a nation, we seem hardly to 
recognize the problem. This is the basic sense in which reapportionment 
was. and remains, a political question.

Wallace Mendelson*

* Professor of Government, University of Texas at Austin.



Salacuse, Jeswald W. An Introduction to Law in French- 
Speaking Africa: Volume I, Africa South of the Sahara. 
Charlottesville, Va.: The Michie Company, 1969. Pp. 616. S20.00.

Mr. Salacuse's work represents a new development in the still 
incipient bibliography of American writers in the field of African law. 
This is so because it is the first book published in the United States 
devoted to the general scope of the law of Francophonie Africa. 
Moreover, its comprehensive and encyclopedic nature makes it 
particularly appropriate to serve as an introduction to later and more 
particular works, which will appear in the publisher's multivolume 
Legal Systems of Africa Series.

We are approaching the end of the first decade since the bulk of 
Black Africa acceded to independence. Prior to that time, American 
scholarship directed toward Africa was predominantly anthropological 
in emphasis.1 Legal scholarship was expectably in the charge of the 
jurists of colonial metropoles, who were often administrators or others 
whose professional activities had given them extensive personal 
experience in Africa. They developed a concept of African law as a 
discrete dualistic phenomenon, consisting of both modern law of 
European derivation and of surviving traditional and tribal law. This 
conceptual development by European legal scholars, sometimes joined 
by university-trained Africians,2 became increasingly vigorous toward 
the end of the colonial period.

1 By now, however, American writing on various aspects of Africa has become legion, generails 
with heavy emphasis on the social sciences.

2T. O. Elias, who became attorney-general of Nigeria, is a particularly outstanding example.

Independence naturally has greatly widened the scope of direct 
contact between the United States and Black Africa. Given the 
resources and global concerns of the United States, it is understandable 
that the scope of American activity, both governmental and private, 
has expanded accordingly in Black Africa. Such activity has been most 
prominently featured in the form of assistance to developing nations, 
although American commercial venture has not been lacking. 
Nevertheless, the modern aspects of African societies already have been 
impressed permanently, so far as can be projected, by the cultures and 
institutions of the former metropoles. This social imprint was 
particularly fostered by the fact that independence came about through 
mutual agreement rather than force, with the colonial sovereign 
consenting to provide assistance and trained personnel during 
postindependence development. Consequently, there exists a strong 
influence of the former metropole, both in terms of acceptance by 
Africans of the modern European cultural structures and of the 
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continuing substantial presence of European personnel. Basic American 
policy, however, has not been to supplant or to compete with this 
persisting European presence, but rather to cooperate with it in 
fostering independent development of African countries.

Significant direct American involvement with African law 
commenced in the early 1960's. American lawyers in Africa figured in 
the Peace Corps and other assistance programs under American 
governmental sponsorship. Also early in the decade,, projects oriented 
toward-assisting African legal systems were financed by the Ford 
Foundation, and participants in these projects constitute the largest 
single source to date of African-experienced American jurists.3

American juristic activity, however, has concentrated on former 
British Africa and, less expectably, on Ethiopia. Furthermore, realized 
and projected developments of the legal systems of anglophonic African 
states have been kept within Anglo-American juridical concepts. It thus 
has been natural for American lawyers, as representatives of a senior 
member of the Anglo-American legal system, to orient their African 
activities toward states developing within the same legal fraternity, 
where they can exercise a sort of tutelary function. As a result of rather 
more complex and artificial reasons, American lawyers also have made 
substantial contributions to the modern development of Ethiopia’s 
unique legal system, despite their country’s lack of a previous affinity 
to it.

In contrast, Francophonie Africa is both linguistically and legally 
foreign to the American lawyer, and this factor greatly decreases the 
relative likelihood and feasibility of his involvement in the legal systems 
of such countries. Moreover, if an American lawyer does become 
involved, he finds his professional role to be the far more restricted one 
of a specialized foreign jurist. Consequently, the number of American 
legal commentators concerned with the Francophonie aspects of 
African law can be counted on the fingers of one hand.

Nevertheless, even if the law of French-speaking Africa figures as 
a speciality within a speciality so far as Americans are concerned, it is 
still desirable that basic information be available to the American legal 
profession. Quantitatively, Francophonie Africa covers about half the 
African continent. The pre-eminent position of the United States in the 
world today requires that it have some mastery of the law of such a 
substantial segment of the globe with whom it anticipates present 
contacts will increase. In this regard, Mr. Salacuse has made a valuable 

Ueswald Salacuse has had experience under both types of auspices and is presently serving as 
Director of Documentation and Research at the Ecole Nationale d'Administration, Congo- 
Kinshasa.
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contribution by laying the broad foundation for Americans to 
understand and relate to the legal world of Francophonie Africa.

Before entering upon particular descriptions of the legal systems of 
the individual countries, the author devotes an extensive introductory 
chapter to a background discussion of the contemporary juridical 
scene. This discussion includes a commentary on general notions of the 
structure of French law and a sketch of legal history for the colonial 
periods of French West Africa and of French Equatorial Africa, with 
special consideration of the former German colonies of Togo and 
Cameroon. This background provides a proper foundation for 
proceeding to an analysis of the legal systems of the individual 
countries as they have developed since independence. The introductory 
chapter also informs the reader of the historical primacy of Senegal in 
the development of French-African law.

Next follow separate descriptions of the legal systems of each of the 
14 independent states of former French West Africa and French 
Equatorial Africa. The encyclopedic nature of the work is most 
pronounced here, and the presentation for each country follows a 
formal and substantially identical pattern. Given the similarities in 
many respects among these legal systems, there is considerable 
repetition; however, this serves the purposes of a reference book and 
assumes that the reader, after orienting himself in the introductory 
chapter, will then turn to the particular country of interest. The pattern 
of presentation in each case is as follows: (1) Land and People (a 
thumbnail economic and geographic sketch of the country); (2) 
Constitutional Law (the political institutions); (3) Sources of Lau 
(types of legislation, official publications and customary law); (4) the 
Judicial System (description of the various existing courts and their 
hierarchy); and (5) Legal Development Since Independence (the extent 
to which the inherited colonial legal regime has been modified).

The Malagasy Republic, the Texas-sized island of Madagascar, is 
geographically remote from continental French Africa, and its history 
and development have been quite distinct. The chapter devoted to it. 
therefore, stands on its own footing. The basic structure of presentation 
follows the form established for the continental countries, but there is 
considerably more detail and historical background. The lively tone of 
this chapter suggests that the author developed particular enthusiasm

4

for Madagascar; regardless of the reasons, however, his extensive 
treatment of the background of its legal system is an accomplishment 
unlikely to be duplicated soon in American publishing.

Part Two of the book is devoted to “States of Belgian Heritage," 
meaning primarily the enourmous Congo-Kinshasa and its appendages 
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of Ruanda and Burundi, which were taken by the Belgians from the 
Germans after World War I. The format of coverage is the same as 
for the ex-french countries on the continent and for the Malagasy 
Republic. Here, too, the author provides a scholarly treatment of 
relevant historical developments and an orderly presentation of the 
contemporary structure of the legal systems.

With the exception of the chapters on the Malagasy Republic and 
the Congo-Kinshasa, there is little analysis of the substance of 
customary law, and the author generally limits himself to describing 
its place within the sources of law and within the judicial systems of 
the various countries. Customary law, however, is the most inaccessible 
part of scholarship on African Law.4 During the colonial period, some 
relatively comprehensive treatises on the customary law of certain 
colonies were written,5 as well as some works and collections of cases 
of more limited coverage. Although a project currently is underway to 
restate the customary law of some countries of anglophonic Eastern 
Africa/ substantive and comprehensive information generally remains 
scattered about in local court archives or in the heads of tribal 
dignitaries. Nevertheless, this is hardly meant to fault a book which has 
as its scope and purpose the description of legal systems rather than 
the summarization of the substance of the law. It is merely to point 
out a limitation that might disappoint erroneously extravagant 
expectations.

Mr. Salacuse's work has a special value in laying the foundation 
for further research into the law of French-speaking Africa. The 
footnotes contain a rich bibliography of books, articles, and other 
'Ource materials. The official publication systems for legislation and 
for judicial decisions are discussed. Furthermore, the prospective 
researcher is given coaching by evaluative comments on the 
bibliographical resources named, notably with respect to the French 
colonial period and to the Congo-Kinshasa. These comments contain 
a time dimension in that they discuss the history of the publications, 
indicating which are contemporary and the periods to which others are 
pertinent.

‘I or a recent attempt to ameliorate this situation, see P. Gonidec, Les Droits Africains, 
I volution Et Sources (1968).

‘.S<< eg , T. I has. The Nature of African Customary Law (1955); A. Sohier. Traite 
I ti mfntaire Di Droit Coutumifr Du Congo Bi lge (2d. ed.. 1954). In both treatises, however, 
the authors urote generalized syntheses distilled from the laws derived from a number of customs 
rather than the documented content, apart from incidental examples, of any actual customary law.

‘Publication of this work (A. Allott, ed.) is projected for the near future by Butterworth & 
Co. (London).
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In brief, American legal scholarship is indebted to Mr. Salacuse for 
furnishing it a solid pied a terre in the realm of law in black French- 
speaking Africa.

John H. Crabb’
*A.B., 1944, University of Michigan; LL.B., 1948, Harvard University; M.A., 1954. 

University of Detroit; LL.M., 1963, New York University. Professor of Law, Georgeioun 
University Law Center. Professor Crabb is- the author of a forthcoming volume. The Legal 
System of Congo-Kinshasa, which is a part of the same series as the book reviewed.
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Adolf Berle has spent a productive lifetime in the presence of power. 
For over half a century he has witnessed at close range the pursuit and 
use of power by movements, nations, and—preeminently—individual 
men. Steeped in history, amazingly widely read, blessed with a 
thesaurus of concrete experiences from which to draw, he is well 
equipped to compose a thorough study of the ability to make things 
happen—power. Although its performance does not quite match its 
promise, Power has enough merit to make it a valuable, if uneven, 
contribution to the political philosopher's library.

The author opens with an imaginative rendezvous with Zeus, a 
meditation on the relation of power (Zeus) to Chaos, and a discourse 
on the roles of wisdom (Pallas Athena) and art (Apollo). At the end 
he returns to the allegory with a brilliant epilogue between Zeus and 
Athena, who make caustic comment on each other, our society, and 
its would-be destroyers. This is more than a literary device; it is a 
reminder to our “demythologized” age that the use and abuse of power 
is an epic theme, universal in history and pervading the collective 
psyche of man. For the devotee of Realpolitik, who may disdain such 
poetry, there are the six sections composing the bulk of this work: 
studies of “The Laws of Power,” “Economic Power,” “Political 
Power in the United States,” “Judicial Power: The Supreme Court,” 
“International Power,” and “The Decline of Power.”

A preliminary comment on criticism others may see fit to level is 
appropriate. Professor Berle takes for granted that power exists. In 
fact, he argues as his first “law" that “[p]ower invariably fills any 
vacuum in human organization.” Not everyone today is disposed, 
psychologically at least, to accept this premise. Many are terrified that 
science has let the genie of atomic power out of the bottle, embarrassed 
that domestic police power too often slips its leash,1 and guilt-ridden 
that we have let our economic power rush us into foreign 
entanglements. We find it hard to distinguish between the use and 
abuse of power; we are troubled by the responsibilities power entails; 
we seem surprised that invoking the power of technology has not 
exorcised the multitude of societal evils. It is fair to say that many 
people would like power—and with it, responsibility and guilt—to 
vanish. They hardly can be expected to exhibit enthusiasm about a 
book that assumes the existence of power and attempts to analyze it, 
rather than to suggest ways to abolish it.

•J Skolnick, The Politics of Protest 241-92 (1968).
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Difficult to pin down, but of great importance to an evaluation of 
this book, is what seems to be a recurring ambivalence between 
optimism and pessimism, or perhaps more accurately, between idealism 
and realism. Thus, for instance, the author gives a generally realistic 
assessment of the limits of central planning and government 
bureaucracy. Though the discussion lacks the wry humor of a C. 
Northcote Parkinson or the quiet irony of a Peter F. Drucker, it does 
make many of the same points. It observes that a bureaucratic body 
lacks creativity, tends to protect its own position in the hierarchy, and 
is more interested in pleasing higher-ups than in pursuing its “field of 
responsibility.” Surprising then, is the equanimity with which 
Professor Berle terminates the final section on economic power, 
concluding that the future holds an unavoidable transition to state 
collectivism; whatever socialism does do, and many people believe it 
brings “equality” and “welfare,” no one argues that in practice its 
centralized planning bureaucracy is efficient or innovative.

Again, the optimism/pessimism dichotomy is evident when one 
contrasts such statements as “[m]y belief ... is that all systems will 
yield to the slow but steady evolution toward democracy” with the 
recurring themes that powerholders rise no higher ethically than the 
limits of their philosophies and that certain messianic power schemes 
in this world have set first priority on the eradication of democracy. 
A kindred thought is the author's statement that “[w]e are, 1 suggest, 
on the eve of a truly scientific theory of economics, making possible 
controlled use of its instruments of money, production, and distribution 
to produce desired results.” Such a development, to recall other points 
Professor Berle makes, if not paced by equivalent mechanisms to 
control and humanistically guide such power, could take us down the 
path opened by so many other “truly scientific theories” of twentieth
century man.

One of the book's most interesting sections deals with this question 
of economic power, and the author’s argument is most compelling 
when buttressed with numerous concrete examples. By citing specific 
instances of labor disputes in New York City, he demonstrates that 
concentration of economic power today leads to strikes against the 
public as a whole and that the strike-bound employer is expected to 
pass high wage demands on to the public in the form of higher prices. 
Yet his awareness of the importance of economics generates a 
conviction of its primacy. We are told that “[wjars of liberation,” 
armed and maintained by the two principal Communist powers, are 
planned, organized, financed, and fought precisely on the basis of this 
conflict [over theories of economic life].'' Since the primacy of 
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economics is the prevailing view, it is not surprising that Professor 
Berle accepts it; yet he shows elsewhere, such as in the discussion of 
judicial power, his ability to pierce the veil of cliche to discover the 
reality. It is somewhat disappointing, therefore, that he does not 
venture some hard questions: Is economics really primary, or is it 
derivative of a wider political-philosophical view of man? If the latter, 
which is the more comprehensive theory? Is it accurate to call Marxist- 
inspired “wars of liberation'' simply struggles over economic 
philosophies, or are they more aptly characterized as religious wars, in 
which the strategists are missionaries on a political crusade for a 
secular religion? Are the wars of this generation more accurately 
understood as wars of faith?

The best section of the book is “Judicial Political Power: The 
Supreme Court of the United States."2 Students of constitutional and 
political theory will find considerable food for thought in the author’s 
characterization of the Supreme Court as in fact a “revolutionary 
committee," his view that “[^evolutionary progress does fuse judicial 
and legislative power, and possibly a degree of executive power as 
well," and his conclusion that “[ultimate legislative power in the 
United States has come to rest in the Supreme Court.” Professor Berle 
traces the transfer of legislative power from Congress to the Court 
through such familiar landmarks as Brown v. Board of Education? 
Baker v. Carr? and others. Although always endorsing the Court’s 
actions because of their substantive correctness, he finds himself 
increasingly disquieted by the implications of the transfer. He also 
notes that the law-making Court breaks his fifth law of power: “Power 
is invariably confronted with, and acts in the presence of, a field of 
responsibility." This requirement, simply stated, is a mandate for 
dialogue between the powerholder and those affected by exercise of the 
power. Such a continuing interchange is tolerably accomplished by the 
processes of democracy, but only parodied by the dictator, who by use 
of secret police and propaganda, engages in monologue rather than 
argument. Thus, now that “equal protection” has evolved into an 
important constitutional concept and vital political goal, some 
institutional means must be devised to identify areas of its possible 
violation and place the problem before appropriate political bodies for 
action. To Professor Berle, “[¡Judicial legislation [power] should be

Taken largely, the author acknowledges, from his Carpentier Lectures at Columbia 
Universit) in March 1967, and subsequently published as A. Bi rle, The Three Faces of Power 
(1967).

’347 U.S. 483 (1954).
•369 U.S. 186 (1962).
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availed of as an ultimate and emergency power rather than as standard 
operating procedure."

The author then surveys the “Revolution in Economic 
Organization” of the last fifty years, asking whether a corporation is 
a “person” within the purview of the fifth and fourteenth amendments 
and pondering how a negative answer affects the property or personal 
interests the business represents. He decides that “a corporation . . . 
should be allowed to maintain . . . actions to defend such 
[constitutional] rights in representation of individuals within or as part 
of its operations,” giving as potential examples a newspaper's defense 
of its reporters' and writers’ freedom of speech and an incorporated 
school’s defense of similar freedoms for its faculty and students.

The inquiry as to whether corporate regulations and practices are 
“laws” under the fourteenth amendment raises questions less easily 
handled. Considering “discrimination” as an expanding concept. 
Professor Berle enters such judicially inchoate fields as abuse of 
consumer credit and the rising problem of what might be called 
“defamation by computer” and emerges with a general rule “that the 
Supreme Court should declare that corporate action denying ‘equal 
protection of the laws' is in essence state action.”5

On a higher level of abstraction, the author then deals with the 
problem of “abstention" from the use of judicial power, which he calls 
an illusion. According to Professor Berle, once the Court has moved 
into a field, such as legislative reapportionment, it is increasingly 
compelled to act, because “[a] corollary to the first law of power (that 
it always replaces chaos) is the implacable rule that power cast aside 
without provision for its further exercise almost invariably destroys the 
abdicating power holder."

The Court, he notes, usually promulgates a general principle and 
remands the case to an inferior tribunal with instructions to enter an 
appropriate decree. Professor Berle believes the problem with this type 
of law-making activity is that it is unaided by legislative tools, such as 
investigations, expert reports, and public hearings. He suggests that 
what is needed is an institutional mechanism to insure an adequate 
dialogue between the Court and its constitutency, ideally a “Council 
of Constitutional Advisers.” Such a council would study continuously 
the multifaceted field of constitutional rights, gather information, 
appraise federal programs, report to the President and to the Supreme 
Court, and “upon [the Court’s] request, [even] act as master for the 
purpose of determining and making recommendations as to decrees."

“A. Berle, Power 379 (1969).
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At first glance, it is not clear just how such an innovative idea 
comports with the traditional separation of powers doctrine,6 but the 
author sidesteps theoretical difficulties in favor of practical 
considerations. He then ends this stimulating section with the 
controversial remark that although “the result of Court-made break
throughs has been salutary," there is a “danger . . . that they 
constitute the Supreme Court a variety of benevolent dictator.”

It may not be fair to fault the writer for not producing the book 
the reader expected, for in 600 pages Professor Berle opens practically 
every door where power may be found, from the tents of the Sultan 
Abdul to the board room of General Motors to the Oval Room at the 
White House. He ranges from brush-fire wars to smoke-filled rooms, 
presents a bibliography of great and not-so-great books, and offers a 
22-page index, which comprises a veritable Who's Who in world 
history. Although Professor Berle indeed does organize his incredible 
wealth of example, anecdote, and historical analogy around a 
manageable number of themes, the reader is struck, once he regains his 
breath, by important topics the author either entirely omits or, at best, 
merely skims over. These include the importance of pluralism, the 
technology of taking power, the hierarchy of power, and the relation 
between power and values.

Despite these weaknesses, the volume contains much wisdom. 
Power is the work of a sensitive observer, who was often on intimate 
terms with the most powerful men of the modern era, and its richness 
if in the wealth of example from so many worlds of power, as well as 
in the author's ability to move from one world to the next with calm 
familiarity. Ranging from ancient Greece to modern America, delving 
into problems of power in business, law, and government, coping with 
issues of international concern in both the future and the past, this 
volume is encyclopedic in scope. It may be that Professor Berle has 
essayed too much; still, he has accomplished a great deal, not the least 
of which is a simple human insight which perhaps reveals less about 
power than about many hours in the life of Adolf A. Berle. Such an 
insight, however, is indeed valuable, for “[i]n sum, power is a tired 
politician on one side of the table with a trusted friend on the 
other this is the reality. The rest of the panoply is outline only.”7

William A. Stanmeyer* *
‘In this connection, it is surprising that neither his text nor lengthy index makes any mention 

of :he 77n Federalist Papers, wherein separation of governmental powers is a major theme.
• \ Berle. Power 553 (1969).
*\B. 1958. Xavier -University; M.A., 1962. J.D., 1966, De Paul Universt. Associate 
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