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The 1960’s stand out as a decade when Americans lived in an at
mosphere of constant crisis. Public confidence in government’s ability 
to meet basic needs effectively, efficiently, and thoroughly was under
mined. State and local units received the brunt of the criticism, being 
given twin labels of inadequacy and incompetence. Their failures have 
been documented in terms of the breakdown or collapse of public 
functions such as education, transportation, pollution control, welfare, 
and criminal justice. Many Americans now ask a very fundamental 
question: Can the American federal system survive the crisis within 
our urban areas or is a highly centralized system of government the 
onlv answer remaining?

Americans realize that while their country is becoming more urban, 
they7 still tend to view their future in “rural” terms. In fact, the phrase 
"rural bias” has been used to describe governmental policies affecting 
the direction as well as pace of the nation’s “urbanization process.” It 
is a condition that has helped produce many of the intergovernmental 
problems besetting urban America today. This bias also has contributed 
to political fragmentation of responsibility, as well as to fiscal imbalance 
within the federal system and subsequent state-local program limita
tions. As a result, public service needs remain unmet.

The Georgetonam Lau' Journal Symposium on the intergovernmental 
problems of the urban crisis is timely. Recent events clearly indicate 
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public concern over the questions discussed within the Symposium. 
The process of the “urbanization” of America has provided us with a 
list of many things we must do, as well as things we must avoid. 
Chief among its effects has been a widening gap between urban and 
rural America. One of the larger tasks before us, therefore, involves 
altering the structure and emphasis of state and local government in 
order to attack those problems created by continued concentration of 
our population in metropolitan areas and urban centers.

If this shift is to occur, we must underscore some of the basic con
ditions with which we all must grapple. First, while our largest metro
politan areas will continue to grow, the most rapid increases will take 
place in suburban and surrounding areas. Second, black America has 
become either rural or core city; white America is suburban. Third, 
continuation of current trends in urban growth will produce further 
extension of urban sprawl coupled with disorderly and wasteful use of 
land and human resources.

The evidence supporting the need for a national growth policy is 
overwhelming. The character and substance of such a policy is far less 
apparent. It is clear, however, that federal, state, and local governments 
will have to work more closely with each other and with private enter
prise in changing patterns of growth. Whatever steps are taken must 
include planning for balanced geographical distribution of population 
and resource development efforts, as well as action to correct central 
city problems. In short, the challenge of American federalism involves 
rediscovery of its adaptability to new and emerging conditions of 20th- 
century life.

The Symposium has focused on structural reform of local government 
in an effort to note that the idea of the city can be made consistent 
with the mobility of its people. It has also concentrated on the need 
for more coordination among the levels of government which must be 
achieved if that government is to be more responsive to the people. 
As is pointed out, structural change in local government is not the 
ultimate solution; it is only part of the whole concentration of effort 
needed.

By tradition, the American federal system has included both partner
ship and competition among its levels of government. The crisis of 
our urban areas is traceable in part to the failure of the partnership 
idea to function effectively under current conditions. We have instead 
an unhealthy degree of nonproductive competition among governmental 
units.

A crisis, by its nature, can be considered as a risk or an opportunity.
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The opportunity to search out and develop new approaches to the 
problems of metropolitan growth and expansion involves the develop
ment of a new national policy and its advocacy. The observation has been 
made that even “letting nature take its course" is a policy. It is, but 
it is unwise, and in terms of the crisis with which the American fed
eral system is faced, not one designed to test its true mettle.
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There are two laws discrete,
Not reconciled—
Law for man, and law for things; 
The last builds town and fleet, 
But it runs wild, 
And doth the man unking.* 1

The smog hangs heavy in metropolis; the streets are filthy; break
downs in transport are daily; the welfare rolls grow; housing stock 
declines; and rents soar, as do the costs of other necessities. The parks 
are filled with broken glass and like the quiet streets, are avoided, as 
the crime rate soars. The sewers pour their untreated wastes into the 
rivers, and the garbage piles grow. The cities, already swollen into me
tropolises, swell further into megalopolises, gigantic machines used, 
if not designed, for dead end operations. Man’s ingenuity, which once 
filled him with pride, now causes dismay, as each day new ways are 
found for ransacking or poisoning continents and their enveloping 
seas. W hat had been a symbiotic relationship between man and nature, 
a continuous recycling, has been transformed into a consumer relation
ship, whereby man is consuming not merely his interest, but his en
vironmental capital. Nowhere is this devastation more apparent, or 
more cause for alarm, than in the nation’s cities.

New York City, rich, prestigious, and for the moment the capital 
citv of the world, is the epitome of merropolis become megalopolis, 
illustrating on a colossal scale the plagues resulting from the misuse of 
technology. Evident to the point of commonplace are overpopulation, 
air and water pollution, social stratification, continuous increases in 
crime and narcotics addiction, an educational system which does not 
educate, inadequate housing and health services, miserable transporta
tion and elaborate feats of engineering which often compound the prob
lems they were designed to alleviate. Meanwhile, as New York’s tax 
revenues continue to decline, the Mayor has declared that the city has 
no “viable solution to its financial problem” and like many cities, is 
“approaching financial collapse. Taxing powers are close to exhaustion. 
Expenditures arc rising at a rate two or three times the increase in reve
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nues. The pressure to satisfy unmet needs is urgent—and a genuinely 
explosive situation is worsening.” 2 Under these conditions it is not 
surprising to hear that ‘‘between now and 1980 the city needs, at the 
very minimum, $52 billion beyond present anticipated resources.” 3

2 Position Paper by Mayor John Lindsay (Aug. 2, 1969).
3 Plan for New York City (Critical Issues Vol.) New York City Planning Com

mission.
4 See J. Jacobs. The Economy of Cities 7-11 (1969).

Moreover, the current gravity of these blights does not represent 
a radical break with the past; rather, it indicates only an acceleration 
of urban patterns unquestioned and uninterrupted through the years. 
The ancient city also was a center of productivity, an emporium where 
goods were processed and exchanges made, albeit not of paper credits 
but of tangible objects. It was the focus of civilization, the center of 
technological development, the site of commercial enterprise, and a 
continuous trade fair, fun-fair, and employment center. All roads led 
to it, and to many “city air was free air.” Without the city, the country
side would have reverted to stone age culture, for all the devices of 
progress, whether oil lamps or plows, buttons or thread, as well as 
McGuffey’s Reader, came from it.4

Although the cities of the industrial revolution, like those of the 
Middle Ages and the Renaissance, remained dependent upon natural 
land and waterways for communication and trade, the coming of the rail
roads rapidly intensified the need for centrality. The railroads, requir
ing mass use to achieve economic efficiency, reduced the distance be
tween cities and the hinterland and accelerated the import of cheap 
labor to run the factories, build and inhabit the slums, and raise the 
fortunes of the 19th and early 20th century cities. Development was 
hurried and unplanned, and as technology made rural life less attrac
tive and less economical, urbanization of the countryman ensued. 
Urbanization, by this time, was no longer a matter of simple geography; 
it was a cultural attitude and outlook. As a song popular after the First 
World War expressed, “How are you gonna keep ‘cm down on the 
farm after they’ve seen Paree.” Add to this metropolitan magnetism the 
fantasies about the cities' economic opportunities and the grim reality 
of the revolution in agricultural technology, which almost overnight 
eliminated a large part of the farm labor force and the attraction of the 
rural wav of life, and the “magic” attraction of the metropolis is ex
plained.

New York City today, or “fun city” as it has been described, is a 
remote facsimile of the fun-fair of the Middle Ages. Consider, for ex
ample, the garbage problem. New York City itself generates 7 million 



197OJ Prologue 669

tons of refuse per year, a not unexceptional amount considering that 
“refuse quantities for the United States . . . approximate 4.8 lbs./cap./ 
day, an amount which is expected to double by the year 2010 based on 
the present rate of increase." 5 In Westchester County, the most affluent 
of New York City’s suburbs, the waste load has doubled in the past 
decade and by 1980 is expected to increase by 60 percent. Despite 
these figures, however, the public is relatively unconcerned. As one city 
official has put it, “[pjeople are up to their knees in garbage, but they 
really don't care. In three years when they’re up to their waists in it, 
they’ll start screaming.” 6 xYnother form of garbage is equally invidious, 
and with far greater frequency; it is what city health authorities call 
“the silent epidemic”—lead paint poisoning. Although its use was pro
hibited 20 years ago, in many7 slum dwellings in New York City this 
“garbage" literally falls off the ceilings and walls in the form of lead
based paint, and each year 25,000 to 30,000 children are poisoned by 
eating chips of this paint, which destroys nerve cells, possibly resulting 
in irreparable brain damage and even death.

5 Chari.es C. Maquire Assoc., Report to Central Conn. Planning Region (1969).
6 Interview with John P. Annicelli, Ass’t Director of Waste Management Services for 

N.Y. Pure Waters Authority, in New York, New York.
7 Special Study by Regional Planning Assoc, for N.Y. Urban Redevelopment Corp. 

(1969).
8 President's Comm’n on Urban Housing, A Decent Home 8-9 (1968).

The construction problem also illustrates the miasma of city life. In 
New York, there is the abiding anomoly of downtown office build
ings being built at a rate never before imagined, while a few miles 
to the north, on Harlem’s commercial strips, land is plentiful but un
sought. In the past ten years, the land under Manhattan’s new office 
buildings has risen in cost from $60 to over $300 a square foot; where
as on Harlem’s main thoroughfares, land is offered at $20 to $40 a foot 
and for S6 to $15 on the sidestreets. There are simply no takers.

Meanwhile, as huge corporations vie for space on downtown streets, 
their middle and upper-income employees are engaged in a continuing 
exodus from the central city. Thus, between 1960 and 1965, 1.7 million 
whites moved out of New York, while during the same period, 641,000 
Negroes and Puerto Ricans moved in. Projecting current trends, the 
city’s non-white population will reach 50 percent by 1985.7

Not only' is this cross migration of significance in itself, it also 
raises the question of where this new urban population will reside. On 
a national scale, there are presently 6.7 million substandard urban hous- 
ing units being used by 20 million people, and housing deterioration 
proceeds at a rate of about 600,000 units a year.8 As one expert states, 

Chari.es
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it is necessary to ‘"provide new dwelling units for all new households, 
replace approximately three-fourths of present dwelling units and pro
vide second dwellings for 25 percent of households by the year 2000." 9 
In reality such a projection requires state and federal subsidizing on 
an unprecedented scale. The Housing Act of 1968,10 sets as its goal 
the building of 26 million housing units within the next nine years, 
including the subsidizing of six million of these units. If only this latter 
goal of the program is to be realized, the government will have to 
subsidize 1000 percent more units than it did in the last decade, and 
carrying out such a program would represent almost a doubling of an
nual average for the decade ending in 1968?1 Coupling these needs with 
the fact that the Nixon Administration reduced the budget for the 
“Model Cities” program, presents an outlook for housing that indeed 
is bleak.

9 Fitch, Goals for Urban Development, in Staff of Joint Subcomm, on Urban 
Affairs, 90th Cong., 1st Sess., Urban America: Goals and Problems 27 (Joint Comm. 
Print 1967).

10 Housing and Urban Development Act of 1968, 42 U.S.C. § 1441 (Supp. IV, 1969).
11 N.Y. Times, Mar. 16, 1969, § 3, at 1, col. 5.
12 Interview with Eli Ginsburgh, Columbia University, in New York, New York.
13 National Advisory Comm’n on Civil Disorders, Report (1968).

Moreover, the new population that fills the increasing number of 
ghetto streets of New York represents a substantial portion of the 20 
million persons who in two decades have abandoned submarginal living 
conditions in the nation’s hinterland and gravitated to the cities. Even 
when educated in city schools, however, these new inhabitants do not 
possess the basic skills needed to take advantage of most meaningful 
economic opportunities. Only 60 percent of New York City high school 
students receive a diploma, and many of these “have a diploma for 
having sat along enough in school. . . . [O]ne simply cannot operate 
in an urban economy if one is unable to read and write, for the jobs 
are mostly white collar.” 12 Even blue collar jobs have become increas
ingly scarce in the city; factories have moved to the periphery or the 
hinterland, where they are generally inaccessible to the new population, 
since public transportation systems arc inadequate and housing dis
crimination and poverty often prevent moving. As for other jobs, such 
as street cleaning and dishwashing, so vital to the comfort and con
venience of the skilled, the Kerner Commission Report indicates clearly 
that “non-menial jobs with a future are vital for counteracting poverty 
and unrest in the ghetto.” 13 At the same time, however, necessity has 
forced increased competition for the most menial positions in the inner 
city.

Also contributing to the inner-city’s accelerated deterioration is the 
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fact that this new population is unable to provide the consumer power 
vitally needed to attract new industry and finance maintenance, if not 
improvement, of existing public services. Indeed, throughout the coun
try, the cost of urban public services invariably outpaces the rise in 
state and local government expenses by approximately one-third, yet, 
at least in the case of New York City, the state government has become 
increasingly unwilling to finance the needs of its “capital” city. While 
the New York subway fare increases to 30 cents, thus further inhibit
ing the low-skilled worker’s ability to commute to his job, the unem
ployment rate of adult blacks remains twice that of whites and their 
income only 60 percent. No wonder, then, that by the end of 1970, 
one out of seven persons in New York City may be on welfare.

Furthermore, people do not live very well on welfare. The vast 
majority of New Yorkers subsisting on welfare today reside in the 
800,000 substandard dwellings that constitute the city’s basic housing 
stock, and a recent state welfare cutback of $25 million means that 
each of the one million persons receiving benefits has appoximately 
$25 less every three months for clothing and household needs. As a 
result, a family of 10 has its food money cut, thereby eliminating special 
diet grants designed to reduce the likelihood of contracting the father’s 
tuberculosis; a blind man’s budget is cut by more than half, eliminating 
the 24 cents per day used to feed his seeing-eye dog. These examples 
serve only to illustrate the incalculable number of similar personal 
tragedies wrought directly by the inadequacies of the welfare system 
and indirectly by the failings of urban society.

It is paradoxical that the most affluent society in history, so affluent 
that its average member daily generates five pounds of disposable 
garbage, is unable to find the means, or perhaps the will, to extend to 
all of its members the benefits of its economic workings. The United 
States economy, which is subject to only limited national control, oper
ates as one of the best constructed machines in history, grinding out 
products and services at a rate and of a technical quality that planned 
economies dream of but have yet to achieve. The same economy, how
ever, has failed in its social function by not encompassing, on an 
equitable basis, all individuals. When this failure is coupled with gov
ernmental actions that have been based upon the demands of the econ- 
omy itself, rather than upon the needs of those who have been excluded 
from its benefits, the result is not merely benign neglect by the nation’s 
institutions, but a malignant attack upon those areas of society not 
consistent with unhindered economic development.

The time has been reached when society’s basic institution, capitalism, 
has beefun to consume irreplacablv its basic resource—the environment.
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For too long man has forgotten, if in fact he ever knew, that ecology 
and economy are two inseparably linked phenomena, one dealing with 
the relationship of living things to their environment, the other with the 
management of the products contained in the environment. The en
gineers of today’s economy have not attempted to balance these con
cepts. When the need to revitalize the cities was first realized, flight to 
the suburbs was encouraged by the financing of new homes and even 
new subdivisions. The government then subsidized a transportation pro
gram that requires private means—a car—for its utilization, without mak
ing any provision for those not sufficiently affluent to afford such means. 
Nevertheless, even as the danger of air pollution in the cities is begin
ning to be recognized, superhighways are still being constructed to 
encourage people to drive into the cities. The economy’s insensitivity 
to the impact of its actions has resulted in an ever-widening gap be
tween the decay of society and the ability to prevent it, much less 
eradicate it.

It cannot be said, of course, that the economy is completely un
planned, but the semi-planned approach being used has serious de
ficiencies. For example, the obsolescence of products is planned in order 
to insure a continuing consumer demand; a method has not been de
vised, however, for disposal of such products once they reach obso
lescence. In the cities, boundaries are planned, but again no effective 
method has been planned for changing these boundaries once they be
come obsolete. Such actions, as well as countless others, have contributed 
to the demise of the environment and the inability of governmental 
structures to cope with the problem. In short, there has been a failure 
to take cognizance of the externalities of the nation’s development, and 
past history casts a forboding light on a future already indebted to the 
environment by today’s “borrowing.”

For the first time, future generations have been left with a deficit 
in their surroundings, and it is not at all alarmist to ask whether the 
indebtedness is too large to repay. Most of the experts predict and 
some even hail the concentration of the population into “people-packed 
centers.” It has been forecasted that the New York megalopolis will 
have a population of more than 24 million by 1980, an increase of 6 
million over the 1960 population. At the same time, it is estimated that 
the population density outside the urban areas will continue to decrease 
from the 29 persons per square mile in 1960, to 27 persons a square mile 
within the next 30 years. Although it is clear that such concentrations 
will place excessive strains on water supplies, air and the land itself, 
exacerbating the already critical environment problems, the experts, 
when asked about solutions, shrug their shoulders. When asked if such
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concentrations are socially or economically sensible, they speak in 
mystic terms of the great city magnetism, as if it were of the same order 
as the pull of gravity.

Surely as American society slips and slides into the 1970’s, it must 
ask itself what can and must be done, not only in the cities but in the 
nation and the world, to deal with this crisis of the first magnitude, for 
it is clear that if a radical change in personal and national appetites 
is not instituted soon, the planet will become uninhabitable. It has 
already been said that “the implosion of the world’s population into 
cities everywhere is creating a series of behavioral sinks more lethal than 
the hydrogen bomb.” 14 Since these “sinks” are already relatively un
governable, a country of giant “sinks” is certain to be completely 
ungovernable.

14 E. Hall, The Hidden Dimension (1966).

In light of these trends, the proposals made by city planners for 
solving environmental problems are at best merely palliative, attempting 
to treat the surface defects while corrosion eats away at the structure. 
Traffic-choked highways and crowded slums simply cannot be elimi
nated by building more highways and more sanitary high rises. Pol
luted air and water will not be depolluted bv relying only upon en
gineering skills; nor will sinking water tables be raised by digging 
deeper and deeper wells. It must have been discovered by now that such 
improvements only invite more cars, greater concentrations of people, 
and more waste of resources. The despoliation of the planet will not 
be prevented by a beautification program. Civilization has reached the 
breaking point in its evolution when misused and misdirected science 
and technology have perverted many of nature’s complex and inter
related controls. The ecological balance is endangered and the result 
may be a man-made cancer, not only of the city but of the planet itself.
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1 Quoted in V. Jones, Metropolitan Government 25-26 (1942).
2 Royal Comm’n on Local Government in Greater London, Report 181 (1960).
3 H. Kapran, Urban Political Systems 41 (1967) [hereinafter cited as Kaplan].

There have been a number of approaches to the problems con
fronting metropolitan America, all with varying degrees of suc
cess and failure. In order to appreciate the alternative solutions, 
however, Professor Lineberry stresses that the underlying legal 
and political obstacles first must be understood. After briefly 
sketching the functional problems characteristic of most metro
politan areas, therefore, Professor Lineberry examines the ob
stacles to reform, especially those involving political considera
tions. He then concludes by discussing the several existing con
solidated and federated metropolitan areas and the future role of 
the local, state, and federal governments in metropolitan reform.

However complex the “metropolitan problem,” it is at least not 
an American monopoly. Decentralization and suburbanization within 
the metropolis, which underlie the metropolitan problem, were noted 
as early as 1771 by one of Smollett’s characters, who observed that 
“London has gone out of town. . . . Pimlico and Knightsbridge are 
now almost joined to Chelsea and Kensington; and if this infatuation 
continues for half a century, . . . the whole county of Middlesex will 
be covered with brick.” * 1 Reporting nearly 190 years later, Her Maj
esty’s Royal Commission on Local Government in Greater London 
concluded that when “[¡Judged by the twin tests of administrative 
efficiency and the health of representative government, the present 
structure of local government in the review area is inadequate and 
needs overhaul.” 2 Probably as a result of similar inadequacies, post
World War II development in the Toronto metropolitan area was 
marked by “a steady exodus of business firms and middle-class citizens 
from the central city to the suburbs and a steady immigration of lower- 
income families to the central city . . . .” 3 While American metro
politan areas are similar in many respects to London, Toronto, and 
other major cities, two particular elements make the former unique: 
their extreme governmental fragmentation and the dilemma of race.

[ 675 ]
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In light of these distinctive elements, this article describes the com
ponents of “the metropolitan problem” and discusses and evaluates the 
efficacy of areawide governmental reorganization as a solution.

Metropolitan Change: The “Prisoner’s Dilemma”

DIMENSIONS OF THE METROPOLITAN PROBLEM

The 1970 decennial census presumably will indicate that seven out 
of 10 Americans reside in Standard Metropolitan Statistical Areas 
(SMSA),4 and in nearly all of these SMSA’s, there is a multiplicity of 
local governments.5 Furthermore, the most recent Census of Govern
ments enumerated a total of 20,703 local governments in Standard 
Metropolitan Statistical Areas, including counties, school districts, mu
nicipalities, townships, and special districts.6 Even though fragmenta
tion of governments is most extreme in the largest metropolitan areas, 
it also characterizes small communities.7

4 See U.S. Bureau of the Budget, Standard Metropolitan Statistical Areas 1 
(1964). A Standard Metropolitan Statistical Area (SMSA) consists of a central city, 
or contiguous twin cities, with a population of at least 50,000, together with its count}' 
and contiguous counties of a “metropolitan character.”

r> See R. Wood, 1400 Governments (1961).
c U.S. Bureau of the Census, Census of Governments, Governmental Organiza

tion 11 (1967).
7 A. Vidich & J. Bensman, Small Town in Mass Society 110 (1960).
8 Metropolitan problems have been defined as those “problems which exist by virtue 

of the inadequacies of governmental structure in the metropolitan areas,” as distinguished 
from “problems which exist in metropolitan areas.” E. Banfield & M. Grodzins, Gov
ernment and Housing in Metropolitan Arfas 156 (1958). While many problems in 
the cities may have developed even had the city not been part of a larger metropolitan 
area, their solution is rendered more difficult by the competitive externalities of the 
market place, which result in the use of suboptimal solutions in each governmental 
body’s attempt to solve its problems. Since the metropolitan area is one economy and 
one market, effective solutions to problems can be found only with a policy-making unit 
that encompasses this interdependent social and economic unit. See generally Gutheim. 
The Institutional Setting of Urban Affairs, in Staff of Subcomm, on Urban Affairs, 
Joint Economic Comm., 90th Cong., 1st Sess., Urban America: Goals and Problems 
127, 129 (Joint Comm. Print 1967).

Although there are many metropolitan problems, such as inadequate 
schools, slums, crime, and pollution, in the context of this discussion, 
“the metropolitan problem” refers to the noncongruence of problem 
units with policy-making units.8 The metropolis is an interdependent 
social and economic unit, but its governmental structure ordinarily is 
characterized by such terms as “fragmentation,” “balkanization,” or 
“fractionalization.” Disease, crime, pollution, transportation congestion, 
physical deterioration, and other problems, however, do not respect 
municipal boundaries. Critics of this noncongruence and multiplicity 
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of local governments9 have identified four major dimensions to the 
metropolitan problem: externalities, fiscal and service inequities, political 
nonresponsibility, and lack of coordination.

c generally Committee for Economic Development, Modernizing Local Govern
'd xt (1966); Council of State Governments, The States and the Metropolitan 
Problem (1956); L. Gulick, The Metropolitan Problem and American Ideas (1962); 
Jones, supra note 1; R. Wood, Metropolis Against Itself (1959).

10 R. Wood, supra note 5, at 79.
11 2 Advisory Comm’n on Intergovernmental Relations, Fiscal Balance in the 

American Federal System 44 (1967) [hereinafter cited as 2 ACIR, Fiscal Balance].
12 See generally Cambell & Sacks, The Fiscal Zoning Game, 36 Municipal Finance 

140 (1964); Ranncy, Regional Development and the Courts, 16 Syracuse L. Rev. 600 
(1965).

13 V. Jones, supra note 1, at 72.

Externalities. Because the metropolis is an interdependent sys
tem, policies undertaken by independent municipal corporations or spe
cial districts may have effects, sometimes unintended, upon other parts 
of the region. Economists call such consequences “externalities,” or in 
more descriptive terminology, “spillover effects.” Land-use and zon
ing policies are one example. By sophisticated manipulation of zoning 
restrictions, “local units of general jurisdiction can keep ‘undesirables’ 
out and encourage ‘desirables’ to come in, if they choose. And, of 
course, the definition of desirables and undesirables varies from place 
to place.” 10 Thus, as in New Jersey, affluent suburbs have been able 
to minimize their own tax burdens, while increasing those of the cen
tral cities, by excluding low-income families through zoning policies.11 
This “zoning game,” therefore, can be a method for maximizing benefits 
for one’s own community while shifting the costs to others, particularly 
those less fortunate.12 Although zoning decisions are especially il
lustrative of the spillover effect of municipal policies, decisions taken 
in numerous functional areas, including crime prevention, transporta
tion, pollution control, schooling, and attraction of industry, also may 
engender externalities to other communities.

Fiscal and Service Inequities. According to one leading com
mentator, “[t]he more favored of the local units are able, with ample 
revenue derived from local tax rates levied on high assessed valuation, 
to furnish all the sendees demanded by their citizens. Other units, 
contiguous to or within short distances of the wealthy units, can only 
manage to provide a semblance of desirable or necessary services.” 13 
For example, in the Detroit area, 25 suburban school districts annually 
spend as much as $500 more per child for education than does the 
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city itself. It is not surprising, therefore, in Detroit’s city core, that 
nearly a third of the public school buildings still in use were built 
during the administration of President Grant.14 An extreme instance 
of resource and service disparities can be found in New Jersey, where 
one community had an assessed property valuation of $5.5 million per 
pupil, while a neighboring community had a valuation of $33,000 per 
pupil.15 Although not as extreme, variations in tax bases and service 
levels characterize nearly all metropolitan areas.

14 National Advisory Comm’n on Civil Disorders, Report 241 (1968).
15 R. Wood, supra note 5, at 55.
1G Residents of Fridley must exercise control over the city government, a school 

district, a sanitary sewer district, a sanitation district, a hospital district, a soil conserva
tion district, the county government, an airport commission, and a mosquito control 
district. See Committee for Economic Development, Modernizing Local Government 
12 (1966). In addition, there are now two regional agencies which must be elected: the 
planning commission and the Minnesota Metropolitan Council. Notes 131-40 infra.

17 Economies of scale are the advantages derived from larger units rendering public 
or private services. The relationship between size of service unit and efficiency of 
service is necessarily curvilinear, because certain diseconomies such as bureaucratic in
efficiency arc contained in the very large units.

18 See Zimmerman, Political Boundaries and Air Pollution Control, 46 J. Urban Law 
177 (1968).

Political N' onresponsibility. With a plethora of governmental
units, citizen control of decision-makers is diffused. Thus, the citizens 
of Fridley, Minnesota, a Minneapolis suburb, are expected to exercise 
informed control over nine separate local governments, in addition 
to the state and national governments.16 In the absence of an areawide 
metropolitan government with overall authority, there is no policy- 
making body to be held accountable for metropolitanwide problems and 
for failures arising from governmental action or inaction. The frag
mentation of the citizenry’s attentiveness hardly can be expected to con
tribute to responsible democratic government.

Lack of Coordmation. Developing a rational public policy re
quires at least a minimal degree of coordination among functions and 
among decisional units. The absence of both types of coordination in 
metropolitan areas suggests that the metropolis is unable to realize either 
the benefits of coherent policy or the consequent economies of scale 
that larger units can secure.17 Air pollution control, for example, ap
pears to have been retarded severely by the inability of local units to 
develop a coordinated policy.18 Uncoordinated policies also increase the 
probability of undesirable externalities affecting neighboring munici-

cs.
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THE “PRISONER’S DILEMMA'’

To critics of the fractionalized metropolis, the problem of metro
politan government can be seen as an example of the game social 
scientists call the “Prisoner’s Dilemma,” 19 which describes rational be
havior in strategic circumstances and forcefully illustrates the difference 
between behavior that is rational for individuals (municipalities) 
and behavior that is rational for the collectivity (a metropolitan 
area). In the game, two suspects are arrested and held separately. Al
though both in fact committed the crime of which they are suspected, 
the prosecuting attorney does not have sufficient evidence to convict 
either, unless one or both confess. He does, however, have sufficient 
evidence to convict each of a lesser crime. The prosecuting attorney 
then tells each suspect that if neither confesses, they both will be tried 
for the lesser crime, which entails only a light punishment; if both 
confess to the more serious crime, a reduced sentence will be recom
mended for each suspect; but if only one confesses, the maximum sen
tence will be recommended for the suspect who fails to confess and 
probation recommended for the confessor.20 The inexorable logic of the 
game suggests that individually rational strategy for each player—his 
confession and the other’s failure to confess—cannot possibly result in 
the choice of the optimal strategy for the combination—neither con
fessing. The lesson of this exercise is that rational behavior by two

19 A. Rappaport, Fights, Games, and Debates 173 (1960); Davis & Whinston, The 
Economics of Urban Renewal, 26 Law & Contemp. Prob. 105 (1961).

20 The “payoff matrix” of the game may be constructed as follows:

Prisoner A

Not Confess

Not Confess

1 year each

Confess

10 years for A 
0 years for B

Prisoner B

Confess
0 years for A

10 years for B 5 years each

Prisoner A might reason that whatever Prisoner B does, he is better benefited by 
confessing, since if he confesses and B does not, B gets the maximum sentence and he 
receives only probation; if however, B confesses and he does not, he receives the 
maximum sentence. Thus, whatever B does, A benefits by confessing. Prisoner B, of 
course, is likely to reason the same way and also confess, in which case both receive 
five-year sentences.

1 ven x>. hen collaboration is permitted between players, each has a double incentive 
to break a “not confess-not confess” agreement, since each has a chance of being freed 
if the other keeps the agreement and each has a hedge against a heavier sentence if the 
other breaks the agreement.
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decision-makers nonetheless may produce solutions that from a joint 
and collective perspective, are sub-optimal.

By substituting “municipalities” for “prisoners,” the metropolitan 
problem can be seen as a Prisoner’s Dilemma at the governmental level. 
The municipalities of a metropolis, locked into a Prisoner’s Dilemma 
by the compelling logic of fiscal necessity, pursue their own self-interest 
through public policies, and in so doing sacrifice a maximum payoff 
for the collective good of the entire metropolis. As the Harvard-M.I.T. 
Joint Center for Urban Studies declared, “each community, in seeking 
an optimum solution to its own problems, does not necessarily work 
in the interests of the people in the larger metropolitan area. ... A 
pattern of development that is economical for many individual suburbs 
can be very costly for the metropolitan area.” 21 As in the game, how
ever, the various governments in metropolitan areas consistently choose 
options that are sub-optimal for the entire metropolis.

21 Joint Center for Urban Studies, Report to the Senate Committee on Govern
ment Operations, 88th Cong., 2d Sess., The Effectiveness of Metropolitan Planning 3 
(Comm. Print 1964). A situation in which such a pattern often develops involves urban 
renewal:

[PJolicies pursued by separate municipalities may . . . work counter to the 
housing needs and resources of the total region. People displaced by slum 
clearance or rehabilitation in one community will seek other housing within 
a large market area that crosses local governmental boundaries. Unless re
location programs are planned on a metropolitan basis, the housing gains 
of the community undertaking renewal may be marched by overcrowding 
and housing shortage elsewhere in the region.

Id. at 5. Moreover, spillover effects from neighboring communities’ redevelopment 
programs may in turn reduce the effectivcnss of any single community’s renewal effort.

22 “The basis of the problem is the absence of general local government broad enough 
to cope with metropolitan matters.” Council of State Governments, The States and 
the Metropolitan Problem 17 (1956). There are those who dissent from this view and 
argue that racial and class distinctions are so great that a metropolitan government 
would lack the sense of community that is necessary for effective government. See 
Banfield, The Politics of Metropolitan Organization, 1 Midwest J. Pol. Sci. 77 (1957). 
See also J. Jacobs, The Death and Life of Great American Cities 425 (1961).

23 See Appendix.

According to the conventional wisdom of metropolitan reform, the 
optimal solution would be some form of major governmental re
organization.22 The coordinated planning and policy resulting from 
an areawide government, the reformers argue, would reduce the dis
economies of scale inherent in small and inefficient governments; make 
it unnecessary for municipalities to play the fiscal zoning game, there
by reducing the spillover effects of decisions made individually in iso
lation; and establish a parity between needs and resources. Neverthe
less, most metropolitan reorganization proposals have not met with 
success.23 Thus, one political scientist was moved to comment that 
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while during “the second quarter of this century many . . . were writ
ing on why metropolitan areas needed to be politically integrated 
through local government consolidation,’’ to date “in the third quarter, 
a major theme has been documentation of how thoroughly this advice 
is rejected bv the American people.” 24

24 Williams, Life Style Values and Political Decentralization in Metropolitan Areas, 
48 Sw. Social Sci. Q. 299 (1967).

25 Advisory Comm’n on Intergovernmental Relations, Alternative Approaches to 
Governmental Reorganization in Metropolitan Areas 19 (1962) ^hereinafter cited as 
ACIR, Alternative Approaches).

™Id. at 21.
™ld. at 22-24.

See Kuyper. Intergovernmental Cooperation: An Analysis of the Lakewood Plan, 
SR Geo. L.J. 777 (1970).

Types of Metropolitan Reorganization

The Advisory Commission on Intergovernmental Relations (ACIR) 
has identified 10 major forms of metropolitan reorganization, ordered 
according to the extent of the change: extraterritorial municipal powers; 
intergovernmental agreements; voluntary metropolitan councils; urban 
counties; transfer of functions to state governments; metropolitan spe
cial districts; annexation and city-city consolidation; city-county sepa
ration; city-county consolidation; and federation.25 Although the 
principal emphasis of this article is on the latter two forms, the others 
also merit some comment.

Extraterritorial Powers. About 30 states have given municipali
ties the power to regulate subdivisions adjacent to their boundaries;2^ 
onlv a few states, however, have permitted extraterritorial zoning. 
Furthermore, according to ACIR, this approach has additional weak
nesses, since state grants of power are often limited and are effective 
only if there are large, unincorporated areas adjacent to the munici
pality, a condition rarely existent in the larger metropolitan areas.27

Intergovernmental Agreements. Broadly speaking, intergovern
mental agreements consist of any form of coordination between or 
among governmental units. They can be as informal as a simple exchange 
of information or as formal as a contract for the performance of 
services, such as garbage collection or police services, or the joint con
duct of an activity, such as transportation. The most common form of 
intergovernmental arrangements is represented by the Lakewood Plan 
for contracting services, which is discussed in detail elsewhere in this 
Symposium.28
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Voluntary Metropolitan Councils. The origin of the volun
tary metropolitan council was the Borough’s Standing Joint Committee 
of 1912 in the London area, but the first American example was the 
Supervisor’s Inter-County Committee in the Detroit area, created in 
1954. Although there were only nine such councils of government by 
1961 and 17 by 1965,29 the number had increased to 88, by April 1968, 
largely because of the stimulus provided in federal legislation relating 
to federal grants-in-aid. After several similar requirements appeared in 
specific grant programs, the Demonstration Cities and Metropolitan 
Development Act of 1966 laid down the general requirement that for 
a variety of enumerated development projects in metropolitan areas 
“applications . . . for Federal loans or grants to assist in carrying 
[them] out . . . shall be submitted for review” to an areawide planning 
agency, which “to the greatest practicable extent, [is] composed of or 
responsible to” elected officials of the units of general local government 
in the area to be served by the grant or loan.30 As a result of this pro
vision, which the Bureau of the Budget was charged with effectuating, 
the number of councils of government has increased markedly. More
over, a number of metropolitan planning councils, which had been 
partially funded under the “701 program” of the Housing Act of 
1954,31 have been reconstituted as councils of government, with the 
former planning staffs serving as research and administrative adjuncts. 
Of these reconstitutions, the Minnesota Metropolitan Council, which 
was based upon the Metropolitan Planning Commission of the Min
nesota Twin Cities32 represents the most extensive reform along the 
council line.33

29 Zimmerman, Metropolitan Ecumenism, 44 J. Urban Law 433, 440-42 (1967).
30 42 U.S.C. § 3334 (Supp. IV, 1969). Specifically, the Act refers to “open space 

projects or for the planning or construction of hospitals, airports, libraries, water 
supply and distribution facilities, sewerage facilities and waste treatment works, high
ways, transportation facilities, law enforcement facilities, and water development and 
land conservation projects within any metropolitan area . . . .” Id.

3140 U.S.C. § 461 (1964). For a detailed explanation of the “701 program,” see 
Sundquist, Multicounty Agencies in N onmetropolitan America, 58 Geo. L.J. 839 (1970).

32 Minn. Stat. §§ 473B.01-.08 (1967).
33 See notes 132-40 infra and accompanying text.
34 R. Martin, Metropolis in Transition 27-50 (1963); Dixon, New Constitutional 

Forms for Metropolis, 30 Law & Contemp. Prob. 57 (1965); Zimmerman, supra note 
29, at 450-54.

Although the strengths and weaknesses of the council approach to 
metropolitan reform have been thoroughly documented,34 it is worth 
noting that the voluntarism of the council is perhaps both its 
greatest advantage and disadvantage, an advantage because of the 
ease of formation, but a disadvantage because of the council’s lack of 
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coercive powers. Concern also has been expressed that the metropolitan 
council approach may in fact stave off or delay more meaningful re
organization.35 36

35 “To the extent that the ecumenical approach is successful in solving regional 
problems, the pressures that had been building up for local government reorganization 
will be mitigated and the fragmented pattern probably will be perpetuated.” Zimmer
man, An Area Federation, 58 Nat’l Civic Rev. 248 (1969).

36 J. Bollens, American County Government 5 (1969). The Committee for Eco
nomic Development has urged the use of modernized county governments as the basic 
units for metropolitan reform in those metropolitan areas that are exclusively within 
one county’. Committee for Econ. Development, Local Government 44 (1966). 
Although more than 60 percent of all SMSA’s are intracounty’, the remaining intercounty 
SMSA’s lie in from two to eight counties and contain 75 percent of the total metro
politan population. J. Bollens & FI. Schmandt, Metropolis 20-22 (1965).

37 Dixon, supra note 34, at 75.
38 390 U.S. 474 (1968) (one man—one vote principle extended to county governmental 

body).
39 Note, The Urban County, 73 Harv. L. Rev. 526 (1960).
40 ACIR. Alternative Approaches, supra note 25, at 46.

The Urban County. The county is at once the most under
researched and most controversial unit in the American federal system. 
The county has been variously described as “the dark continent of 
American politics,” “the headless wonder,” and “the local government 
of the future.” 30 It is not without irony, therefore, that while some 
have urged that the county be the basis of a “new constitutional form 
for metropolis,” 37 38 Connecticut has abolished county government for a 
similar reason—local government modernization. The county tradi
tionally has been a subdivision of the state, charged mainly with per
forming law enforcement functions and providing schools and other 
services for rural areas. It is possible, however, that the Supreme Court’s 
decision in Avery v. Midland County™ may stimulate a greater move
ment toward the urban county approach to metropolitan reform. This 
comprehensive approach involves granting the county home rule and 
transferring certain areawide functions from the municipalities to the 
county, together with a modernization of the county governing struc
ture.39

Transfer of Functions to the State. In a few cases, when de
cisions made by metropolitan area governments involve substantial spill
over effects to other parts of the state or when local resources have 
been inadequate to perform particular functions, certain aspects of 
these functions have been undertaken by the state. California and New *
Jersey, for example, have undertaken substantial responsibilities with 
respect to water supply for their metropolitan areas.40
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Metropolitan Special Districts: Limited and Multipurpose. Lim
ited special districts, such as the Chicago Transit Authority and the 
Port of New York Authority, perform a single function, usually re
lated to transportation, sewerage disposal, or water supply. The most 
significant example of a multipurpose special district is the Municipality 
of Metropolitan Seattle. Although when the district originally was cre
ated in 1958 it was assigned only the one metropolitan-wide function 
of sewerage disposal, enabling legislation did contain provisions for the 
expansion of functions by voter approval.41 Nevertheless, despite this 
ability to expand into such areas as water supply, public transportation, 
garbage disposal, parks and parkways, and comprehensive planning, no 
expansions have taken place; in fact, the voters have rejected efforts 
to add public transportation to rhe responsibilities of the metropolitan 
district. In 1967, however, at the request of the governor, the Wash
ington legislature approved legislation authorizing the Municipality of 
Metropolitan Seattle to assume responsibility for planning a rapid transit 
system.42

41 Wash. Rev. Code §§ 38.58.O1O-.9OO (1965).
42 Wash. Rev. Code § 35.58.112 (Supp. 1968).
43 Bollens, Metropolitan and Fringe Area Development in 1966, Municipal Yearbook 

1967, at 66.
44 For a review of annexation provisions, see F. Sengstock, Annexation: A Solution 

to the Metropolitan Area Problem (1960).
45 See ACIR, Alternative Approaches 62-63.
46 See C. Bain, “A Body Incorporate”: The Evolution of City-County Separation 

in Virginia (1967).

Annexation and City-City Consolidation. Although 712 mu
nicipalities annexed land in 1966, only six were central cities in metro
politan areas—Waterloo, Iowa; Kansas City, Kansas; Omaha, Nebraska; 
Durham, North Carolina; Tulsa, Oklahoma; and Fort Worth, Texas— 
and only Fort Worth is among the 35 largest cities in the United 
States.43 Moreover, annexation is a limited solution, both because of the 
rather stringent requirements established by most state legislation44 and 
because of the general absence of unincorporated land adjacent to most 
major cities. Thus, annexation is more likely to be advantageous to 
smaller municipalities than larger ones. Apparently city-city consoli
dation is also of limited value, since, except in Virginia, it has been 
used only infrequently.45 46

City-County Separation. Although undertaken by St. Louis,
Denver, Baltimore, and San Francisco in the 19th century, recent city
county separation has been confined largely to Virginia.40 It does have 
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the advantage of removing the responsibility for rural government from 
city taxpavers, but unless annexation is permitted, it also tends to freeze 
city-county boundaries. If, as in Virginia, cities may annex portions of 
the countv from which they have separated, the fiscal viability of the 
county could be threatened.

Barriers to Metropolitan Reform

The primary barriers to metropolitan reform are the legal steps nec
essary to obtain approval of proposed reforms and the political con
siderations involved in attempting to meet the legal requirements. 
Furthermore, these barriers to metropolitan reorganization are closely 
interrelated, and the real significance of the legal requirements is that 
thev serve to define the politics involved in a particular reform move
ment. If, for example, approval of the electorate in the area affected 
bv a proposed reform is necessary, then the proposal must be drafted 
to appeal to the necessary electorate. Similarlv, the manner in which 
a plan for reorganization is drafted also depends upon whether a simple 
majority of all voters or a majority in each jurisdiction is required. On 
the other hand, when the legislature must approve or adopt a re
organization plan, statewide political considerations are involved, and 
the locus of power to implement such a plan may be very different 
than when approval of the electorate is necessary. Before discussing 
the politics of metropolitan reform, therefore, it is necessary to survey 
the various legal problems in order to place each political group in 
perspective relative to its importance in bringing about a proposed re
form.

legal problems

Other than in constitutional home rule states, absent specific con
stitutional restrictions, the state legislature has complete control over 
the boundaries and forms of the state’s political subdivisions.47 It can

The theory that municipal corporations are creatures of the stare and that they 
owe their origin to and derive their powers and rights from the legislature was most 
cogently expounded by Justice Dillon in 1868. City of Clinton v. Cedar Rapids & Mo. 
R.R.R.. 24 Iowa 455 (1868). The theory, known as the “creature concept” or “Dillon’s 
rule,” has been accepted as basic constitutional doctrine in most jurisdictions. See, e.g., 
Opinion of the Justices, 277 Ala. 630, 173 So. 2d 793 61965); Town of Scottsdale v. 
State ex rel. Pickwell, 98 Ariz. 382, 405 P.2d 871 (1965); Allely v. Board of Ed., 252 
Iowa 1142, 110 N.W.2d 410 (1961); State ex rel. Foster v. City of Kansas City, 186 Kan. 
190, 350 P.2d 37 (1965); City of Louisville v. Kraft, 297 S.W.2d 39 (Ky. 1956); Paddock 
v. Town of Brookline, 347 Mass. 230, 197 N.E.2d 321 (1964). See generally, 1
C. Antteau, Municipal Corporation Law § 2.00 (1968); 2 E. McQuillin, Municipal 
Corporations § 4.03 (3d ed. 1949).

A municipal corporation is simply a political subdivision of the State, and
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create a metropolitan government in any form and by any method it 
desires. It could consolidate the existing political subdivisions of an area 
or it could create a federated form of government and thereby retain 
existing political subdivisions.

Constitutional Restrictions. In almost all states, however, there
are certain constitutional limitations upon legislative control of political 
subdivisions, especially in those that have constitutionally provided for 
local home rule.* 48 In constitutional home rule states, in which cities de
rive their authority from the state constitutions themselves, the legis
latures are deemed powerless to interfere with the cities’ conduct of 
“municipal affairs.” 49 Since the legislature in such a state cannot alter, 
modify, or merge home rule cities without the latter’s consent,50 both 
the city electorate and the legislature would be important political 
groups in any attempted metropolitan reform—the electorate because 

exists by virtue of the power of the State through its legislative depart
ment. . . . which could at any time terminate the existence . . . and provide 
other and different means for the government ... of the former city.

City of Worcester v. Worcester Consol. St. Ry., 196 U.S. 539, 548-49 (1905); see Hunter 
v. City of Pittsburgh, 207 U.S. 161 (1907) (absent constitutional limitations, state legisla
tures have plenary power to merge and consolidate municipal corporations).

48 Constitutional provisions dealing with municipal home rule take two forms. In 
some states, the constitution grants powers directly to the local bodies; thus, the grant 
of municipal powder does not depend upon legislative enabling statutes. These con
stitutional provisions are referred to as “self executing.” Pitts v. Allen, 138 Okla. 295, 
302, 281 P. 126, 132 (1929); see, e.g., Ariz. Const, art XIII, §§ 2-5; Cal. Const, art. XI, 
§§ 6-20; Neb. Const, art. XI, §§ 2-5; Ohio Const, art. XVIII, § 3; Wash. Const, art. XI, 
§§ 10-11. In the majority of home rule states, however, “home rule laws” are passed 
by the legislature pursuant to a constitutional mandate, thus the denomination “legislative 
home rule states.” In these states, the home rule laws, rather than the constitution, 
represent the principal sources of local government powder. See, e.g., Mich. Const. 
art. VII, §§ 22-34; N.Y. Const, art. IX, §§ 2, 9, 11-13; Pa. Const, art. IX, §2; W. Va. 
Const, art. VI, § 39(a).

49 Kansas City v. J. I. Case Threshing Mach. Co., 337 Mo. 913, 87 S.W.2d 195 (1935); 
Kansas City ex rel. North Park Dist. v. Scarritt, 127 Mo. 642, 29 S.W. 845 (1895), 
rehearing denied, 127 Mo. 654, 30 S.W. Ill (1895); Consumers Coal Co. v. City of 
Lincoln, 109 Neb. 51, 189 N.W. 643 (1922); City of Portland v. Welch, 154 Ore. 286, 
59 P.2d 228 (1936).

50 For example, the California Constitution has been interpreted as allowing cities to 
conduct their affairs without interference by legislative action. Fragley v. Phelan, 126 
Cal. 383, 387, 58 P. 923, 925 (1899). Similarly, the Colorado supreme court has found 
the Denver-area improvements district in conflict with the state’s constitutional guarantee 
of local home rule. Four-County Metro. Capital Improvement Dist. v. Board of 
County Comm’rs, 149 Colo. 284, 369 P.2d 67 (1962); see Colo. Const, art. XX, § 1. 
The Colorado court held that the allocation of power could be altered only through 
constitutional amendment, and that “the General Assembly had nothing to give in the 
way of power or authority to any new superstructure of government. . . .” 369 P.2d 
at 72.
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of its control of the city, and the legislature because of its control of 
the areas surrounding the city.51

51 Although the legislature in a constitutional home rule state at most can be only a 
partner in a total consolidation attempt, it may still be able to achieve some functional 
consolidation by creating metropolitan special districts or by keeping control itself. 
The legislature’s power to achieve such a functional consolidation, however, extends 
only to those functions that are not municipal affairs, since the legislature has no power 
to interfere with a city’s control of such affairs. See N. Littlefield, Metropolitan 
Area Problems and Municipal Home Rule 18-19 (1962). Nevertheless, there is a 
lack of uniformity among the states as to what distinguishes municipal affairs from 
state affairs. While main highways and thoroughfares generally are considered state 
affairs, in some states the city often has control of local streets and alleys. Id. at 53-55. 
In such states, therefore, it is still possible for the legislature to create a coordinated 
highway plan for a metropolitan area.

Similarly, in many states the police department is a state affair and therefore metro
politan police districts can be created. Id. at 55-57. Thus, while the legislature in a 
constitutional home rule state cannot effect a total consolidation, it may be able to 
create metropolitan districts with significant powers over such functions as transporta
tion and police.

Nonconstitutional home rule states include those that do not have self-executing 
home rule provisions (legislative home rule states) and those with no relevant constitu
tional provisions at all.

53E.g., III. Const, art. IV, § 22; La. Const, art. XIV, § 10; N.D. Const. § 167; 
Pa. Const, art. IX, §§ 1, 8; Va. Const, art. VII, § 126. The prohibition against using 
special legislation was a reaction to the practice whereby lobbying groups determined 
the powers of public utilities and the methods of selecting the members of utility com
missions. It was hoped that by restricting the legislatures to enacting only broad 
general legislation, local leaders would be left with the power to deal with the 
specific problems peculiar to their own particular areas. See N. Littlefield, supra note 
51, ar 9-10.

54 Fla. Const, art. VIII, 9-10; Kan. Const, an. II, § 17; art. XII, § 5; Mass. Const. 
an. II, ' 8; Minn. Const, art. XI, § 1; Mont. Const, art. XVI, § 7. Interestingly, 
although there is a typical constitutional ban in Illinois against enacting special legisla
tion, the constitution also empowers the legislature to issue a charter for Chicago that 
“provide’s] for the annexation of territory to or disconnection of territory” from the 
cirv, by the legislature, subject to a local referendum. Compare III. Const, art. IV, 
a 22. with III. Const, art. IV, § 34. Thus, the constitutional limitation on special 
legislation has been held inapplicable to Chicago. See L’nited Biscuit Co. v. Voss Truck 

By contrast, in nonconstitutional home rule states,5“ the legislatures 
generally have significantly greater powers to consolidate local gov
ernments. There are, however, numerous constitutional provisions deal
ing with consolidations that in varying degrees serve as restrictions upon 
the legislatures’ otherwise unfettered discretion; in general, they can 
be classified in three broad categories. First, there are provisions that 
specify the type of legislative action necessary to effect control of 
political subdivisions. For example, most state constitutions mandate 
that only general legislation can provide for consolidation of local sub
divisions;53 only a few states allow such action by either general or 
special legislation.54 The second category of constitutional provisions 
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that limit the options available to a state legislature in attempting to 
deal with metropolitan problems consists of limitations on the type55 
or size56 of government body that can be merged. The third and most 
restrictive group of constitutional provisions includes those that limit 
the power of the legislature to consolidate areas by requiring voter 
approval of proposed mergers. Typically, such provisions require ap
proval by a majority of the voting electorate of the political subdivi
sions affected,57 although a few call for greater than majority consent.58 
Such constitutional provisions requiring voter approval alter the normal 
political orientation of local governmental reform by shifting political 
consideration from the legislature to the electorate.59

Lines, 340 Ill. App. 503, 92 N.E.2d 478, rev'd on other grounds, 407 Ill. 488, 95 N.E.2d 
439 (1950); People ex rel. Toman v. William Davies Co., 375 Ill. 397, 31 N.F..2d 602 
(1940), cert, denied, 313 U.S. 575 (1941).

55 E.g., Calif. Const, art. XI, 7, 814 (city and county governments), § 14 (town
ships); N.D. Const. § 167 (counties); Pa. Const, art. IX, § 8 (municipalities); S.C. 
Const, art. VIII, § 14 (city of Greenville). In contrast, a few state constitutions 
expressly empower the legislature to abolish, establish, or consolidate local municipalities. 
E.g., Fla. Const, art. VIII, § 8; G a. Const, art. XI, § 2-7804 (subject to voter consent).

56 E.g., Cal. Const, art. XI, § 814 (city of at least 50,000).
57 E.g., Cal. Const, art. XI, § 714 b; III. Const, art. IV, § 34; La. Const, art. X, § 4; 

Miss. Const, art. XIV, § 271; Mo. Const, art. VI, § 3; Mont. Const, art. XVI, 7, 8; 
Neb. Const, art. IX, § 2; N.M. Const, art. X, § 4; N.Y. Const, art. IX, § 14; Ore. 
Const. § 2(a); Pa. Const, art. IX, § 8; S.C. Const, art. VII, § 40; Va. Const, art. IV, 
§ 61.

58 Ga. Const, art. XI, § 2-7804 (51%); Idaho Const, art. XVIII, § 4a (two-thirds 
majority); N.D. Const. § 167 (55%).

59 In addition to these three categories of direct constitutional restrictions and the 
legislature’s power to consolidate, there are four general catgories of indirect restric
tions upon the legislature, i.e., restrictions which exist on all the legislative actions: 
(1) denial of the power to create special commissions that might interfere with 
municipal control over a local function; (2) prohibition on state imposed taxes for 
local purposes; (3) prohibition on state aid or extension of state credit to local govern
ments; and (4) prohibition on the state undertaking projects designed to achieve local 
improvements. See J. Winters, State Constitutional Limitations on Solutions of 
Metropolitan Area Problems 4-52 (1961).

Minn. Stat. Ann. § 371.01 (1968); N.C. Gen. Stat. § 153-227 (1964); S.C. 
Code Ann. § 14-166 (1962); S. D. Comp. Laws Ann. § 7-2-1 (1968); Tenn. Code Ann. 
§ 5-302 (1955).

Statutory Restrictions. In most states in which the legislatures
are granted broad powers over consolidation or in which the consti
tutions are silent on the subject and thus impliedly give the legislatures 
control, legislatures often have statutorily transferred these powers to 
the electorate. Such transfers, however, generally have limited the scope 
of permissible consolidations by variously restricting the types of units 
that can merge to either counties,60 cities,01 towns,62 villages,63 or mu
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nicipalities.61 * 63 64 Some statutes also have limited consolidation according to 
the size of the local units, the size of the counties in which they are 
located, or both.65 Furthermore, at least one state, South Carolina, limits 
the geographical configuration of the political subdivision in its con
solidated form.66 Nevertheless, the most common limitations are that 
the governmental units be contiguous67 and that they be in the same 
county.68 In addition to these substantive restrictions upon the ability 
of the electorate to effectuate a consolidation, many state statutes also 
provide procedures for initiation of consolidation69 and burdensome re

61 E.g., Idaho Code Ann. § 50-2101 (1967); Kan. Stat. Ann. § 12-301 (1964); Minn. 
Stat. Ann. § 371.01 (1968).

^2E.g., Ariz. Rev. Stat. Ann. § 9-121 (Supp. 1969); N.Y. Town Law § 81 
(McKinney Supp. 1969).

63 N.Y. Village Law § 352 (McKinney 1966).
La. Rev. Stat. § 33:191 (1950).

05 E.g., Ariz. Rev. Stat. Ann. § 9-121 (Supp. 1969) (cities of less than 50,000); Mo. 
Ann. Stat. § 72.150 (Supp. 1969) (two or more municipalities not in a county with a 
city of 400,000-700,000 population); Neb. Rev. Stat. § 14-117 (1962) (cities with 
200.000 or more can consolidate with cities of less than 10,000 population); Tex. Rev.
Civ. Stat. Ann. art. 1188-(a) (1963) (towns and cities under 5,000 population with
one over 5,000 when both situated in same county of less than 300,000 residents).

S.C. Code Ann. § 14-151 (1962) (new county cannot be more than four times
longer than its width).

67 Ark. Stat. Ann. § 19-310 (1968) (incorporated city’- or town with small city or 
town); Colo. Rev. Stat. Ann. § 139-8-1 (1964) (cities and towns); Idaho Code Ann. 
'• 50-2101 (1967) (cities); La. Rev. Stat. § 33:191 (1950) (municipalities); N.J. Stat. 
Ann. § 40:43-66.2 (1967) (cities).

A few states permit nonadjacent local units to merge, but usually with the requirement 
that the intervening territory be included in the final consolidated unit. E.g., Ala. Code 
tit. 37, § 218 (1959); Cal. Gov’t Code § 35804 (West 1968); Miss. Code Ann. § 3374-17 
(1957).

68 E.g., Cal. Gov’t Code § 35803 (West 1968); La. Rev. Stat. § 33:191 (1950) (same 
parish); Mont. Rev. Codes Ann. § 11-3401 (1968); N.J. Stat. Ann. § 40:43-66.2 (1967); 
Tex. Rf.v. Civ. Stat. Ann. art. 1188 (1963).

b'J Consolidation proceedings can be initiated in a variety of ways. The local governing 
units can pass ordinances or resolutions expressing an intent to consolidate. See, e.g., 
Colo. Rev. Stat. § 139-8-1 (1964); Iowa Code Ann. § 362.19 (Supp. 1970); Miss. Code 
Ann. § 3374-17 (1957); N.Y. Village Law § 352 (McKinney 1966); Wis. Stat. Ann. 
§ 66.02 (Supp. 1969). In some states the residents of the affected areas can petition 
for consolidation. See, e.g., Cal. Gov’t Code §§ 35704 (petition by both areas), 35810 
(petition initiated by only one area) (West 1968); Mich. Comp. Laws Ann. § 123.1012 
(Supp. 1968); Mont. Rev. Codes Ann. § 11-3402 (1968); N.J. Stat. Ann. § 40:43-66.4 
(1967); Tex. Rev. Civ. Stat. Ann. art. 1189 (1963); Wash. Rev. Code Ann. § 35.10.210 
(1965). Finally, a combination of both may be required. Utah Code Ann. § 10-14-1 
(1962).

If the petition method is employed, the percentage of electors who must sign the 
petition varies from one percent of the total population of the area to 50 percent. E.g., 
Ala. Code tit. 37, § 188 (1959) (50 voters or 50%, whichever is less); Ind. Ann. Stat. 
§ 48-612 (Supp. 1969) (10% of each area); Ky. Rev. Stat. §67-190 (1969) (5%, but at 
least 200); Mich. Comp. Laws Ann. § 123.1012 (Supp. 1968) (1%); S.C. Code Ann. 
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quirements for hearings or commissions, purportedly to study proposed 
consolidations.70

§§ 14-166 (one-third to consolidate counties), 47-12 (majority of freeholders in cities) 
(1962); Tex. Rev. Civ. Stat. Ann. art. 1189 (1963) (15%). Most petition procedures, 
however, require signatures of between 20 and 3314 percent of the voters of the pro
posed merger area. E.g., Cal. Gov’t Code § 35704 (West 1968) (20% of voters); La. Rev. 
Stat. 33:193 (1950) (25% of qualified voters); Minn. Stat. Ann. § 371.02 (1968) 
(25%).

70 Once the consolidation process has been initiated by the filing of petitions or 
passage of resolutions, thereafter it is supervised and managed by a variety of govern
mental elements. In many states, the courts oversee the proceedings, at least in an 
advisory role. See, e.g., Ark. Stat. Ann. § 19-311 (1968); Vt. Stat. Ann. tit. 24, 
§§ 1422, 1424, 1430 (1967); Wis. Stat. § 59.997 (1967). In other states, consolidation 
proceedings may be supervised by any of several governmental bodies or agencies: 
the county board of supervisors, the consolidating local governments themselves, or 
specialized state boards. See, e.g., Cal. Gov’t Code § 35950 (West 1968); Mich. Comp. 
Laws Ann. § 123.1012 (Supp. 1968) (State Boundary Commission); N.J. Stat. Ann. 
§ 40:43-66.10 (1967) (Local Government Board of New Jersey); N.Y. Village Law 
§ 352 (McKinney 1966); Tenn. Code Ann. § 5-301 (1955) (State Consolidation Commit
tee). Furthermore, in many states, commissions appointed by local governments involved 
in a merger hold hearings and draft the final consolidation agreements. See, e.g., Alaska 
Stat. 29.85.O5O-.110 (Supp. 1967); Ohio Rev. Code Ann. § 709.28 (Page 1954); 
Ore. Rev. Stat. § 222.240 (1967); Tenn. Code Ann. §§ 5-302, -303 (1955). In a few 
states, those functions are handled by the judiciary. See, e.g., Miss. Code Ann. 
§ 3374-12 (1957); Pa. Stat. Ann. tit. 53, §§ 55213, 65208, (1957).

Thus, in states in which only limited transfers of power have been 
effected, the legislatures obviously retain a substantial degree of power 
over consolidation of local subdivisions, since they can repeal or modify 
existing statutes or enact new laws in order to accomplish particular 
results.

Despite limitations upon state legislatures, they still represent a po
tential which must be taken into account. Although they may not have 
authority to actually implement consolidations, legislatures must be 
satisfied, especially politically, with any such proposal, since they still 
have an indirect veto either by their power to prescribe the procedural 
and substantive requirements necessary for consolidation, or by their 
control of the areas surrounding the city. As the law presently exists 
in most states, however, unless the legislature takes action concerning 
a proposed consolidation, the electorate in the metropolitan area is the 
only political group that must be satisfied.

POLITICAL CONSIDERATIONS

The two major political bodies that must be satisfied in order for a 
reform movement to be successful are the state legislature and the 
electorate in the area to be consolidated. For the most part, however, 
the legislatures have adopted a “hands off” policy in regard to consoli
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dation efforts, thereby leaving the electorate as the main political bar
rier to consolidation efforts. Moreover, because this divisive and vola
tile issue of politics is the fundamental problem underlying metropolitan 
governance,71 the ability to consolidate local governments must be 
viewed from the various factors, mostly negative, that are politically 
characteristic of the electorate or that can have an effect on the local 
body politic.

71 As two respected observers of the metropolitan scene have remarked:
No amount of wishful thinking can make metropolitan reform an apolitical 
issue. It is a question that must be resolved in rhe civic arena with the 
aid of political weapons and political techniques. It is not, as some would 
have us believe, a battle between the enlightened and unselfish on the one 
hand, and rhe ignorant and self-seeking on rhe other. The tendency to 
view urban governmental reorganization in these simple and moralistic 
terms has handicapped the movement by divorcing it from reality.

J. Boi l i ns & IT. Schmandt, supra note 36, at 492-93.
72 11. Schmandt, P. Steinbicker & G. Wendf.l, Metropolitan Reform in St. Louis 

4-5 (1961).
71 For a discussion of community power structures, see R. Dahl, Who Governs? 

¡1961); W. Hawley & F. Wirt, The Search for Community Power (1968); 
I*. Hunter, Community Power Structure (1953).

71 See National Advisory Comm’n on Civil Disorders, Report 79-83 (1968).

Local Initiative for Reform. Public officials and the “power
structure” of metropolitan areas are rarely initiators of reform. Al
though city officials in both Miami and Nashville supported reorganiza
tion proposals in their 1958 political campaigns, the more typical pat
tern is for initiative to come from private organizations and groups, 
^uch as leagues of women voters, civic betterment associations, news
papers. and intellectuals. There are, however, some exceptions. In St. 
Louis, the reform campaign was initiated by a young and ambitious 
citv councilman who opposed the incumbent mayor,7- and in Cleve
land. there was considerable support to revise the city charter on the 
part of business associations, labor unions, and even political parties. 
Nevertheless, this 1959 revision was opposed by both central city and 
suburban elected officials, and without the support of elected officials 
and community power structures,73 reform campaigns begin with a 
serious handicap.

Voter Apathy. Public officials may be relatively unconcerned
about reorganization, but voters seem even less enthusiastic. Generally, 
voters are apathetic about metropolitan organization and place higher 
values upon other goals, such as community autonomy, than upon the 
values of reform. Studies of several metropolitan areas suggest that 
citizens, other than residents of racial ghettos,74 are quite satisfied with 
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the level of municipal services75 and seem more impressed by arguments 
concerning a loss of community autonomy and a fear of higher taxes 
than by the abstract arguments in favor of metropolitan consolidation. 
Perhaps some of this apathy can be explained by the paucity of voter 
information concerning metropolitan reform, which tends to be mini
mal, inaccurate, or both. To illustrate, in the Miami political cam
paign of 1957, evidence from survey data suggests that less than one- 
third of the electorate had heard of the reform proposal and “had a 
sliver of a correct idea about it.” 76

75 See, e.g., J. Bollens, Exploring the Metropolitan Community 188-90 (1961) 
(Sr. Louis); Metropolitan Community Studies, Metropolitan Challenge 241 (1959) 
(Dayton). The satisfaction of most citizens with the present level of municipal services 
is a result of the differing expectations of the various economic groups. For the eco
nomically self-sufficient members of a municipality, the desire for improvement is 
channeled into demands upon the private sector, and their demands for municipal 
services usually are satisfied by their ability to shop in the “municipal” market for 
those services that they cannot obtain from rhe private sector. See Fitch, Goals for 
Urban Development, in Staff of Subcomm, on Urban Affairs, Joint Economic 
Comm., 90th Cong., 1st Sess., Urban America: Goals and Problems 22-44 (Comm. 
Print 1967) [hereinafter cited as Goats and Problems]; of. Wood, Metropolitan 
Government, 1915: An Extrapolation of Trends, 52 Am. Pol. Sci. Rev. 108, 121 (1958).

The poor have higher objectives for municipalities: improvement of their environ
ment and the ability to make a sufficient living; thus, they are not satisfied with 
existing services. See Goals and Problems 25-26. Other than the poor, however, most 
citizens not only are satisfied by the level of municipal services, but are also in accord 
with the goals of municipal government. Basically, most citizens have a laissez-faire 
attitude towards metropolitan social objectives and depend largely on the normal 
operation of the economy to alleviate social problems. See L. Gulick, supra note 9, 
at 16-23; Wood, supra at 121.

76 E. Sofen, The Miami Metropolitan Experiment 76 (1963).

Opposition of Officials, Party Leaders, and Labor Unions. Sev
eral propositions concerning support and opposition to reorganization 
proposals can be advanced. First, suburban, and to a lesser degree, cen
tral city officials form a hard core of opposition to change. For ex
ample, in the St. Louis consolidation effort, the major source of organ
ized opposition was the Citizen’s Committee for Self-Government, 
dominated by municipal officials and county Republican leaders. Sim
ilarly, in Miami the antimetro perspective was argued most forcefully 
by the Dade County League of Municipalities. Second, although polit
ical party leaders, as in Cleveland, sometimes have supported change, 
in general they tend to be either apathetic or antagonistic to change. 
It is well known that outside the South, the central cities of larger 
metropolitan areas are dominated by the Democratic Party, while sub
urban areas are not quite as solidly Republican. Thus, the merging of 
central cities and fringe areas into single metropolitan entities almost 
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certainly would increase partisan instability, and in most areas it also 
would benefit the Republican Party.77 Moreover, even though political 
party leaders are not always actively opposed to reform proposals, the 
absence of their support may be as significant as their active opposition. 
As one study concluded, “[n]o metropolitan plan can pass over the 
active opposition of political parties. No such plan likely to pass with
out active partisan support.”78 It is possible that one major reason for 
the overrepresentation of southern areas in reform success is that latent 
partisan antagonisms are not aroused in the predominantly one-party 
South. Finally, in addition to the opposition of party leaders and mu
nicipal officials, metropolitan reform proposals are often opposed by 
labor unions.

77 Even if the proportion of Republicans declines sharply in the suburbs, metropolitan 
government north of the Mason-Dixon line would almost everywhere be Republican 
government. In effect, advocates of consolidation schemes are asking the Democrats 
to give up their control of the central cities, or at least to place it in jeopardy. 
Banfield, The Politics of Metropolitan Area Organization, 1 Midwest J. Pol. Sci. 77, 86 
(1957).

78 H. Schmandt, P. Steinbicker & G. Wendel, supra note 72, at 59.
79 See E. Banfield & J. Wilson, City Politics 234-40 (1963).

Forces Supporting Reform. The major forces supporting re
organization may be catagorized as either private-regarding or public
regarding.79 Private-regarding groups, which stand to gain in power, 
status, or economic position because of reorganization, are typified by 
central city newspapers and chambers of commerce. In contrast, pub
lic-regarding groups, such as intellectuals, leagues of women voters, and 
civic betterment groups, generally stand to gain little from reorganiza
tion, other than the satisfaction of their ideological predispositions for 
efficiency, neatness and symmetry of organization, and economy. 
Typically, reform forces are less committed in defense of their posi
tions than are their opponents, partly because there are a number of 
cross-cutting loyalties within the reform camp, such as central city 
newspapers, which have circulation and advertisers from suburban areas 
and members of city chambers of commerce, who often reside in the 
suburbs. They also have greater difficulty in articulating their position 
to a relatively uninformed public, since their arguments are both ab
stract and public-regarding—elimination of fiscal disparities or “area
wide government for area-wide services”—while opponents present 
their positions in concrete and private-regarding terms—higher taxes or 
loss of community control.

Negro Opposition. Another proposition bearing upon the poli
tics of metropolitan reform is that Negro leaders and voters are almost 
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always opposed to reorganization. No study of a metropolitan reorgani
zation proposal, successful or not, has found a majority of Negro 
voters supporting it. The most impressive evidence of their opposition 
can be found in a study of voting on reorganization proposals in Cleve
land-Cuyahoga County. Over a 25 year period, black support for 10 
such proposals has significantly declined.80 Moreover, this increasing 
opposition was contemporaneous with an increase in the proportion of 
Negro voting strength in the city itself, culminating in 1967 with the 
election of Carl Stokes as mayor.

80 Watson & Romani, Metropolitan Government for Metropolitan Cleveland: An 
Analysis of the Voting Record, 5 Midwest J. Pol. Sci. 365 (1961). In the last referen
dum in Cleveland (1959), 70 percent of the Negroes voted against reorganization. 
J. Bollens & H. Schmandt, supra note 36, at 520.

Negro resistance to reform is based upon two beliefs about the 
consequences of metropolitan merger. First, Negroes anticipate a dilu
tion of their voting strength in any areawide government. Second, they 
also fear a redirection of urban public policy away from a concern for 
the issues of poverty, ghetto rehabilitation, and civil rights. In light of 
Negro fears of diluted voting strength, Table 1, which provides relevant 
population statistics for 12 metropolitan areas that have experienced 
reform campaigns in recent years, indicates a sobering picture for the 
future of the Negro vote in these metropolitan areas. In every case.

TABLE 1. Negro Population as a Percentage of Total Popula
tion in Central Cities and Entire Standard Metro
politan Statistical Areas for Twelve Urban Areas, 
1960

Urban Area Central Citv SMSA

Atlanta 38.3 22.8
Cleveland 28.6 13.6
Dayton 21.8 9.6
Houston 22.9 19.5
Indianapolis 20.6 11.0
Jacksonville 41.1 23.2
Miami 22.4 14.7
Minneapolis 2.4 1.4
Nashville 37.8 18.3
Pittsburgh 16.7 6.7
St. Louis 28.6 14.0
Tampa 16.8 11.5

Source: U.S. Bureau of the Census, County and City Data 
Book, 1967 (tables 3-4).
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Negroes would constitute a much smaller proportion of a metropolitan 
area government and in some cases only half as great as their central 
citv proportion. The United States Chamber of Commerce, in its re
port on the Jacksonville consolidation, recognized the problem of di
minished Negro voting power, noting that “Negroes make up 20 per
cent of the population and constitute 21 percent of the | combined city
county] council;” 81 the report does not mention, however, that before 
the consolidation, Negroes constituted an impressive 41 percent of the 
population of the city of Jacksonville.

81 Chamber of Commerce of the United States, Jacksonville. Flor'da, Merges City 
and County Governments 3 (1968) [hereinafter cited as Chamber of Commerce].

82 Bayard Rustin has argued that the black demand for community control is “an 
adjustment to inequality rather than a protest against it.” As a method of dealing with 
the true causes of black unrest, however, it is very limited. Thus, in the absence of 
real victories, blacks arc seizing upon symbolic victories; they are substituting short 
range symbols for long range substantive victories. Rustin, The Failure of Black 
Separatism, Harper’s, Jan. 1970, at 25, 28-31.

Nevertheless, taking a metropolitan perspective, it might be argued 
that black opposition to metropolitan reform is but another example of 
the Prisoner's Dilemma: in the short run, Negro opposition to reorgani
zation schemes is rational, but in the long run it is self-defeating. This 
line of reasoning suggests that the addition of the outside-central-city 
tax base and the corresponding reduction in fiscal inequities, together 
with advantages derived from the economies of scale, will increase the 
ability of areawide government to deal with problems related to pov- 
ertv and the ghettos. The implication of this argument, therefore, is 
that Negroes should accommodate themselves to trading off a decrease 
in actual representation and an evitable reduction in the proportion of 
Negro mayors and councilmen for an increase in the longrun ability 
<>f revitalized metropolitan governments to be responsive to their needs. 
As compelling as such reasoning may be, however, for most politicians 
and voters politics in a shortrun game. Visible “victories” for low status 
groups are symbolically important, even though they may represent 
only minimal achievements in terms of public policy;82 ordinarily they 
are preferred to distant and abstract palliatives, which may have little 
meaning to the typical minority group voter.

A second and more serious objection to interpreting Negro opposition 
to reform as a case of the Prisoner’s Dilemma is based upon the doubt
ful willingness of metropolitan-wide governments to dedicate them
selves to amelioration of poverty and ghetto problems. Instead of 
stimulating concern for the poor and the Negro, the addition of a tax— 
and race—conscious suburbia to the metropolitan electorate probably 
would dilute not only their voting power, but also the dedication of 
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urban governments to social change. Central cities in major metro
politan areas now spend more, and correspondingly tax more, than 
their outside-central-city counterparts by about $25 per capita,83 and, 
it would seem overly optimistic and unrealistic to assume that middle 
income, white, suburban voters would favor expansion of their tax 
burdens to alleviate the plight of central city minorities. It might be 
hypothesized, therefore, that the shift in political power from central 
city interests to those of the suburbs would operate as a conservative fiscal 
drag on an urban government’s financial structure. If this hypothesis 
is valid or even if Negroes perceive it as valid, then they are not likely 
to be persuaded by arguments asserting the benefits they would be 
able to derive from metropolitan reform. Moreover, the spread of the 
black power movement, with its emphasis upon the cohesion of the 
Negro community,84 is likely to reduce further any potential black 
support for metropolitan reorganization. In sum, considering the impli
cations of metropolitan government for black Americans, it is difficult 
to dismiss their opposition as either irrational or shortsighted. It is 
even more difficult to dismiss the significance of their opposition for 
future reorganization attempts.

83 A. Campbell & S. Sacks, Metropolitan America 118 (1967).
84 “Before a group can enter the open society, it must first close ranks.” S. Car

michael & C. Hamilton, Black Power 44 (1968).
8i5 See Advisory Comm’n on Intergovern mental Relations, Metropolitan Social 

and Economic Disparities 11 (1965). The Commission found that this “classical
dichotomy” could be found in the 41 SMSA’s in the Northeast and the 39 other metro
politan areas having populations in excess of 500,000. Thus this dichotomy is valid in 
only 80 of the 190 SMSA’s. Id. at 11-12. These 80 areas, however, contain over 75 
percent of the total population in metropolitan areas. See id. at 36-37, 234.

Significance of Size and Socioeconomic Factors. Two final
propositions, which are logically related to each other, concern the size 
and socioeconomic structure of metropolitan areas. First, it can be 
argued that the larger the metropolitan area, the smaller the probabilitv 
of a successful reform campaign. Second, it is reasonable to assume that 
the sharper the socioeconomic differences between suburban and cen
tral city areas, the smaller the probability of reform. The conventional 
wisdom about American metropolitan areas holds that central citv 
populations are poorer, less educated, and more heavily Negro than 
the populations of outside-central-city areas. In fact, however, other 
than in the Northeast and the very largest metropolitan areas, central 
cities are scarcely distinguishable from their fringe areas in terms of 
socioeconomic composition,85 except that in all cases Negroes tend to 
be concentrated in central cities. It reasonably can be expected, there
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fore, that generally only in the largest metropolitan areas, where there 
are distinct social class differences between central cities and fringe 
areas, would metropolitan integration be more difficult. Moreover, this 
observation appears to be borne out in fact. A study commissioned by 
the United States Office of Education to examine the prospects for 
school district reorganization in metropolitan areas found that although 
both public officials and residents in the central cities favored metro
politan-wide districts while their suburban counterparts opposed change, 
these differences were slight in the smaller metropolitan areas and 
much more pronounced in the larger ones. Thus, the study concluded 
that “the larger metropolitan areas have reached the stage of develop
ment where a reorganization proposal would not survive a referendum. 
. . . For as long as change is to be decided either by public officials or 
by a referendum, the chances of success decline sharply as size of [a 
metropolitan] area increases.”86 These conclusions deal specifically 
with school district reorganization, rather than with the larger problem 
of governmental restructuring, but they nevertheless bear upon the 
latter problem. This evidence, together with the fact that only nine 
successful reorganizations have taken place in the 50 largest metro
politan areas, casts doubt upon the future of reform campaigns, at 
least in the larger cities.

sc B. Zimmer & A. Hawley, Metropolitan Area School 307 (1968).
87 AC1R Alternative Approaches, supra note 25, at 71.

Metropolitan Government: Variations on a Theme

There is a rather sharp and somew’hat ironic difference between ef
forts to introduce reforms, which have commonly been unsuccessful, 
and actual experience with major metropolitan reorganizations, most of 
which have been quite successful as measured by a variety of standards. 
For example, the two types of reforms that have been least attractive 
to voters, city-county consolidation and federation, have produced 
metropolitan governments that for the most part are efficient and viable 
and in some cases reasonably innovative.

Citv-county consolidation, according to the Advisory Commission 
on Intergovernmental Relations, “takes three forms: (1) the merger 
of a county and the cities within it into a single government . . . ; (2) 
substantial merger of the county and the cities, but the retention 
of the county as a separate unit for some functions; [and] (3) unifi
cation of some, but not all, of the municipal governments and the 
county government.” 87 Relatively few stares, however, have statutory 
provisions permitting local entities themselves to effectuate city-county 
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consolidation,88 and in most states, special legislative action, as well as 
voter approval in each affected area, is required. Notwithstanding these 
obstacles, the city-county consolidation approach has been attempted 
through voter approval 22 times since the end of World War II and 
has succeeded in the Baton Rouge, Nashville, and Jacksonville areas 
and in several areas in Virginia; in only one instance, in the Indianapolis 
area, it has been imposed by legislative action without referendums.

88 See generally notes 47-70 supra and accompanying text.
89 ACIR, Alternative Approaches 75.
"The Miami approach often is classified as an urban county reorganization. See, e.g.. 

ACIR, Alternative Approaches 42; J. Bollens & H. Schmandt, supra note 36, at 458; 
Note, The Urban County, 73 Harv. L. Rev. 526, 529 (1960). Due to the continued 
existence of the smaller political subdivisions within the county, however, as well as 
the distribution of powers, the Miami reorganization more closely resembles a federation 
than a simple urban county.

91 See generally D. Booth, Metropolitics: The Nashville Consolidation (1963); 
B. Hawkins, Nashville Metro (1966).

92 See Grubbs, Legal Aspects of City-County Consolidation in Tennessee, 30 Tf.nn. 
L. Rev. 499 (1963); Mendelson, Consolidation of County and City Functions and Other 
Devices for Simplifying Tennessee Local Government, 8 Vand. L. Rev. 878 (1955).

93 Tenn. Const, art. XI, § 9.

In contrast, the federation or borough plan of reorganization ‘ in
volves the division of local government functions in the metropolitan 
area between two levels of government,” 89 with the metropolitan gov
ernment being assigned certain areawide functions and local units re
taining responsibility for local functions. More common in Canada, rhe 
federation approach has been imposed by provincial legislatures on 
Toronto, Ontario, and Winnipeg, Manitoba. In the United States, rhe 
federation approach has been adopted by voters only in the Miami 
metropolitan area,90 although a quasi-federation has been imposed upon 
the Twin Cities area by the Minnesota legislature.

CI I Y-COUNTY APPROACH

Nashville-Davidson County. Although all of the major metro
politan areas in Tennessee—Nashville, Memphis, Chattanooga, and 
Knoxville—have held city-county consolidation referendums, the only 
successful proposal was in the Nashville area in 1962, and then only 
after having been defeated four years earlier.91 The movement for 
metropolitan reorganization in the Nashville area began in the late 
1940’s and continued through the 1950’s,92 but it was not until a con
stitutional convention in 1953 authorized an amendment to the Tennes
see constitution permitting city-county consolidation that reformers 
had a constitutional basis for their endeavors. Pursuant to this amend
ment,93 which as approved by the voters in 1953, authorized the legis
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lature to pass either general or special legislation authorizing consolida
tion. the General Assembly in 1957 enacted the Metropolitan Gov
ernment Act.94 * * In accordance with the provisions of the statute, which 
applied to counties with populations of greater than 200,000, Davidson 
County and the city of Nashville created a Metropolitan Charter Com
mission. which on March 28, 1958, proposed a charter that would (1) 
consolidate the city and county governments; (2) create a 21-member 
metropolitan council; (3) establish an expandable urban services dis
trict and a general services district; and (4) establish a tax rate based 
upon services received. A Metropolitan Mayor elected for a four-year 
term also was proposed. Despite approval by the Nashville electorate, 
however, on June 17, 1958, county voters rejected the charter, and 
lacking the required dual majority, the consolidation scheme failed.

■’4 Tens. Code: Ann. H 6-3701 to -3725 (Supp. 1968).
' \1i tropolitan Government of Nashville and Davidson County, Tenn., Charter, 

'■ 1 i»5 1962). reprinted in Metropolitan Charters 24 (J. Zimmerman ed. 1967).
'' S\e. e.%., Grant, A Comparison of Predictions and Experience with Nashville 

Metro". 1 Urban Affairs Q. 34 (1965).

Following defeat of the plan, both the city and county attempted 
r<> shore up their faltering financial resources in other ways. The county 
raised property taxes, while the city embarked upon a major annexation 
pr<i‘jram and instituted a “green sticker tax" on all automobiles using 
citv streets. Soon thereafter both moves by the city were denounced 
by county leaders, who encouraged the General Assembly to create a 
new Charter Commission. As a result a new commission was activated 
and in 1962 proposed a substantially similar charter, which was ap- 
m<'ved by both city and county voters on lune 28, 1962.

As it presently exists, the Metropolitan County Council created by 
the charter consists of five at-large councilmen and 35 councilmen 
elected from districts, who, like the Mayor, are elected for four-year 
terms. Services districts also were created, and although the general 
services district, comprising the entire county area, receives some mu
nicipal-type services in addition to conventional county services, the 
urban services district, consisting of the former city of Nashville, re
ceives added police, fire protection, water, sanitary and storm sewer, 
srreet lighting, street cleaning, refuse collection, and liquor regulation 
•urviccsM Moreover, in order to allow for changing circumstances, 
rlie urban services district, subject to state annexation laws, may be 
expanded beyond the boundaries of the former city of Nashville. 
Basically, most observers90 have concluded that experience with the 
Nashville Metro has been successful, particularly in rationalizing fringe
area planning and services, eliminating fiscal inequities between city and 
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fringe, and avoiding duplication of effort and personnel?7 On balance, 
public opinion, even among Negroes, has supported the Metro.97 98

97 Id.
98 Id. at 53.
99 Fla. Const, art. VIII. § 9.
100 See Chamber of Commerce, supra note 81, at 2.
101 Fla. Stat., ch. 67-1320 (1967).
^2 Id., ch. 67-1535, § 2.01.
103 Id., ch. 67-1535.
104 Ind. Ann. Stat. §§ 48-9101 to -9507 (Supp. 1969). The stature was passed by rhe 

legislature in 1969 and went into effect January 1, 1970.

jacksonville-Duval County. Since 1934, a provision of the
Florida Constitution has permitted the legislature to establish “a Mu
nicipal corporation to be known as the City of Jacksonville extending 
territorially throughout the present limits of Duval County;" 99 it was 
not until 1965 and 1966, however, that serious efforts were made to 
take advantage of this provision, stimulated in part by public dissatis
faction over the disaccreditation of all public schools in Duval County 
and the grand jury indictment of 10 local officials.100 The result of 
these efforts reached fruition on August 8, 1967, when voters over
whelmingly approved a charter drafted by a legislatively appointed 
commission creating a consolidated city-county government. Although 
the charter101 followed the Nashville pattern by providing separate 
service districts and a general services district for the entire county 
area, it created five, as opposed to Nashville’s one, urban services dis
tricts, coterminous with each of the five municipalities in the county.102 
Moreover, the Metropolitan Council, consisting of five members elected 
at large and 14 elected from single-member districts, was authorized 
to provide varying service mixes to the service districts, as well as to 
expand the urban service district encompassing the former citv of 
Jacksonville. Opposition to the charter in its initial form, however, 
stimulated the legislature in a subsequent amendment to prohibit a 
complete merger of city and county governments and to permit any 
municipality to decline joining the new government.103 While this 
amendment may make the new City of Jacksonville technically a feder
ated system, the most important service functions and powers are ex
ercised by the consolidated government.

Unigov. “Unigov,” the popular term for the consolidated
government of Indianapolis and Marion County, Indiana, is unique 
among the major consolidations, having been imposed by the state 
legislature without a referendum.104 The city-county council consists 
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of 29 members elected to four-year terms, four of whom are elected 
at-large and 25 of whom represent single-member districts of equal 
population. Unigov, however, did not result in a complete amalgama
tion of the city and county areas, primarily because the county’s inde
pendent cities with populations of more than 5,000 were not included 
in the new government and because even within the new government, 
there was no merger of either the education systems or the police and 
fire departments of the city and county. Rather, the statute established 
a “special police district” and a “special fire district,” coterminous with 
the boundaries of the former city of Indianapolis,105 to which the juris
diction of the Metro police and fire departments was limited. Never
theless, the council is authorized106 to “annex" territory to the special 
service districts by ordinance or resolution, and the statute envisions 
that ultimately Unigov will provide these services to the entire area. In 
all other functional areas, there is a complete merger of city and county 
governments. Moreover, as in the Nashville and Jacksonville consolida
tions, the statute established special service and taxing districts, which 
are governed by the city-county council and administrative structure.107 
Finally, the new county government is based upon a “strong-mayor” 
svstem, whereby the mayor has power to appoint administrators and 
name persons to the various departments' four-man governing boards, 
which are charged with supervising administration, conducting hear
ings, and participating in budgetary formation.

105 Id. 48-9406, -9441.
10« Id. 48-9408, -9443.

Id. § 48-9102 (k), (1).
,,,sSee generally II. Kaplan, rupra note 3; T. Plunkett, Urban Canada and Its 

Gomrnment 76-118 (1968); P. Smallwood, Metro Toronto: A Decade Later (1963); 
Milner, The Metropolitan Toronto Plan, 105 U. Pa. L. Rev. 570 (1957); Rose, A 
Decade of Metropolitan Government in Toronto, 8 Buffalo L. Rev. 539 (1964).

109 Ont. Rev. Stat. c. 260 (1960).

FEDERATION APPROACH

Toronto. The government of metropolitan Toronto108 was cre
ated on April 15, 1953, by the Ontario provincial legislature’s enact
ment of the Municipality of Metropolitan Toronto Act.109 Prior to the 
Act, the city of Toronto had been confronted with problems similar 
to those faced by most of the world’s larger urban agglomerates—a de
centralizing population, deterioration in the city core, and a heavy 
influx of rural and alien migrants. The Ontario Municipal Board, re
sponding to competing requests from area municipalities, proposed to 
rhe provincial cabinet that all 13 municipalities of the metropolitan 
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area be brought together as a federated government.110 Unlike American 
state governments, however, in which the tradition, sometimes sanc
tioned by home rule statutes, of local autonomy has discouraged gov- 
emmental restructuring without local approval, the Ontario govern
ment had no hesitation about reorganizing the Toronto area govern
ance.111 Even though no municipality in the Toronto area favored a 
federation, the government’s “Bill 80” created the corporate structure 
for the Toronto Metro, which on January 1, 1954, became the first 
federated metropolitan government in North America.

110 H. Kaplan, supra note 3, at 45-46.
111 Id. at 48. A similar pattern of provincial imposition of reorganization occurred 

when Canada’s other federated metropolitan government, the Metropolitan Corporation 
of Greater Winnipeg, was established. “[Ini the Winnipeg example, the provincial 
legislature implemented a municipal federation. T he central city did not like it. Most 
of the suburbs did not like it. The only agreement was that the old structure had to 
be modernized and even that was not unanimous.” Moffat, Approach to Urban 
Growth—A Canadian Example, 35 Mun. Finance 44 (1962).

112 Following the “Goldenberg Report” in 1965, the provincial government reduced 
the number of municipalities in the federation to six and enlarged the size of the 
council to 33 members. For a description of these and other changes in the structure 
of Metro Toronto, see T. Plunkett, supra note 108, at 93-104.

113 In 1957, the metropolitan government was given exclusive responsibility for police 
protection and all licensing. Id. at 89.

As originally structured, the governing body—designated the Metro
politan Council—was composed of 25 members, all of whom except the 
chairman were also municipal officials. The City of Toronto and the 
combined suburbs each had 12 delegates respectively, and although the 
first Chairman of the Council was appointed by the Lieutenant-Gov- 
ernor-in-Council, thereafter the 24 delegates were required to select a 
25th person to serve as chairman, either from within or without their 
own ranks. Furthermore, the 12 delegates from Toronto had to be 
elected officials—the Mayor, the two controllers, and the aidermen re
ceiving the most votes in each of the nine wards—while the 12 others 
were the mayors or reeves of the suburban municipalities. With the ex
ception of a larger council and a reduced number of municipalities, 
the Toronto Metro remains similiarly structured today.112

The powers of the Toronto metropolitan government were extended 
to a large number of areas, including water and sewerage facilities and 
capital improvements, roads, mass transportation, education, planning, 
finances, borrowing, parks and recreation, housing, health and welfare, 
and the administration of justice. Other than for mass transportation, 
however, all of these functional responsibilities were to be exercised 
concurrently with the municipalities.113 In the first 15 years of its 
existence, the Municipality of Metropolitan Toronto was able to rc- 
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main aloof from vigorous political conflict, partly because its first and 
second chairmen were skillful politicians themselves and partly because 
the Council tended to pursue a “bricks-and-mortar” policy that em
phasized capital improvements and similar noncontroversial programs.114 
Considering the hostile forces that threaten the establishment and ex
istence of any scheme for metropolitan governance, Toronto Metro’s 
viability over these years has been no mean accomplishment.

1,4 See H. Kaplan, supra note 3, at 85-89, 105-07.
115 See ge7ierally E. Sofen, supra note 76.
116 The 1953 referendum, however, failed by less than 1,000 votes.
117 Public Administration Service, The Government of Metropolitan Miami 87 

(1954).
118 Fla. Const, art. VIII, § 11(b).
119 Metropolitan Dade County Gov’t Charter (1957).
120 Id. § 1.01 A.
121 Id. § 1.01 A (21).

\lianri-Dade County. The approval in 1957 of the Dade County
home rule charter, establishing a two-tier government for the county, 
gave this area the first federated government in the United States.115 
Before 1957, a number of unsuccessful reorganization efforts had been 
undertaken in Dade County, including a 1948 citv-county consolidation 
referendum and a 1953 referendum proposing abolition of the city of 
Miami and transfer of its functions to the county.116 Subsequently, in 
1954, a Public Administration Service report, commissioned by the 
Metropolitan Miami Municipal Board, concluded that “there is both a 
need and a will to have a truly metropolitan government in the great 
urban region of South Florida now encompassed by the Boundaries of 
Dade County and referred to generally as Metropolitan Miami.” 117 
Stimulated by the report’s findings, in 1955 and 1956 the Florida legis
lature passed and the electorate ratified an amendment to the state con
stitution authorizing a home rule charter for Dade County, which would 
permit the Board of County Commissioners “to do everything necessary 
to carry on a central metropolitan government in Dade County.” 118 
The resulting charter119 was approved bv the electorate of Dade County 
on May 21, 1957, and 60 days thereafter the federated government be- 
?an to function.

The 24 powers assigned to the Board of County Commissioners by 
the charter120 include virtually every function, other than education, 
that might be undertaken by a municipal corporation. In addition to 
its enumerated powers, the county also is explicitly permitted to “ex
ercise afl powers and privileges granted to municipalities, counties, and 
county officers by the Constitution and laws of the state.” 121 
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Moreover, in what one observer called a “tenth amendment in reverse,’’ 
the Charter states that “[n]o enumeration of powers in this Charter 
shall be deemed exclusive or restrictive and the foregoing powers shall 
be deemed to include all implied powers necessary and proper to carry
ing out such powers.” 122 The charter also provides, however, that 
“the municipalities in the county shall remain in existence so long as 
their electors desire” 123 and that “each municipality shall have the au
thority to exercise all powers relating to its local affairs not inconsistent 
with [the] Charter.” 124

122 id. § 1.01B.
123 id. § 5.01.
124 Id. § 5.02.
125 See E. Sofen, supra note 76, at 87-120.
126 Metropolitan Dade County Gov’t Charter § 5.02 (1957).
127 One suburban community even placed leaflets in its monthly water bills urging 

opposition to the metropolitan government.
128 E. Sofen, supra note 76, at 219.
129 Metropolitan Area Digest, Oct.-Nov. 1969, at 5.

As is commonly the case with federated systems, particularly when 
written documents are subject to varying interpretations, Miami Metro 
experienced intense conflict over the role of the central government 
vis-à-vis the constituent units.125 The area’s suburban governments, 
organized as the Dade County League of Municipalities, emphasized 
the charter’s guarantee of municipal autonomy, contending that the 
major metropolitan function was merely to establish a minimum level 
of services, as provided in article V of the charter.126 On the other 
hand, the Commissioners, the county attorney, and the county manager 
preferred to stress the charter’s broad assignment of powers to the cen
tral government. As a result of this conflict, the Dade County League 
of Municipalities sponsored a “local autonomy” referendum in 1958, 
which would have denied to the county all of its municipal functions.127 
The referendum, however, was defeated resoundingly, and although an 
uneasy truce marked by sporadic legal and political skirmishing fol
lowed, gradually the metropolitan government and its constituent units 
established at least a working relationship. Thus, it has been remarked 
that “[d]espite a great many obstacles, [Miami| Metro has made sig
nificant progress.” 128 Nevertheless, even today the Miami federation has 
not established itself on the same firm footing as its Canadian counter
parts, as is indicated by the decisive, 164,760 to 72,171 rejection of a 
1968 charter amendment that would have unified the local and county 
police and fire departments.129

To some extent because of the conflict between centralist and localist 
forces, the structure of the Miami metropolitan government has under- 
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aone a number of changes since 1957. Its present general framework, 
however, consists of nine county commissioners, an elected mayor, the 
Metropolitan Court, and the county manager. Although the commis
sioners originally were elected from districts, a 1963 charter amend
ment instituted at-large elections.130 The commissioners, in turn, ap
point and remove the county manager, who is solely responsible for 
the administration of county functions. Finally, the county manager is 
given the power to appoint his administrative subordinates, subject to 
Council approval.

130 Wood, Basic Revisions in Dade Charter, 53 Nat’l Civic Rev. 39 (1964).
1 1 See generally Note, Metropolitan Government: Minnesota's Experiment with a 

Metropolitan Council, 53 Minn. L. Rev. 122 (1968).
1 - See notes 163-67 infra and accompanying text.
133 Minn. Stat. Ann. 473.01-.il (1963).
1 •* See notes 147-48 infra and accompanying text.
135 Minn. Stat. Ann., §§ 473B.O1-.O8 (Supp. 1970).
136 An amendment that would have provided for election of the Council was de

feated by a tie vote in the state senate, although metropolitan area legislators voted 
2-to-l in favor of the proposal.

Minnesota Metropolitan Council. In some respects, the Min
nesota Metropolitan Council131 is simply another regional council, very 
much like the scores of agencies created under the stimulus of fed
eral legislation requiring regional review of local grant-in-aid assist
ance.132 Among metropolitan councils, however, it is unique in three 
respects: (1) it owes its existence to the state legislature, rather than to 
local governments attempting to fulfill federal requirements; (2) it 
possesses a direct taxing power; and (3) its members are appointed by 
the Governor, rather than being ex officio delegates from the local gov
ernments. Thus, the Metropolitan Council might be classified a “quasi
federation” or perhaps a “mini-federation." Moreover, the Council was 
not a completely novel innovation; instead it was an outgrowth of the 
Metropolitan Planning Commission which as created by the state legis
lature in 1957133 was empowered to review federal grant proposals 
and levy areawide taxes as a means of financing its operations. Since, 
however, the Commission’s only operational responsibility was plan
ning. the Citizens’ League of the Twin Cities area initiated local efforts 
to extend its powers, although ultimately it was rural leaders who waged 
the legislative campaign.134

The result of this campaign was a 1967 statute creating the Metro
politan Council,135 which consisted of a chairman appointed by the 
Governor and 14 members appointed from single member districts.136 
The only operating powers of the Council relate to metropolitan plan
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ning, data gathering, and research. Thus, the Council reviews all plans 
and grants requests of boards, commissions, and districts,137 as well as 
those of municipalities138 that have a substantial effect upon metro
politan development. It also possesses an effective veto power over pro
posals submitted by the former, but may only order a 60-day delay of 
projects submitted by the area’s municipalities,139 during which time, 
however, it may hold hearings. Finally, the Council is authorized to levy 
a 0.7 mill tax to finance its operations.140 On balance, the Minnesota 
experiment appears to be an effective middle range solution to the 
metropolitan problem, since it avoids the political opposition always 
confronting the more far-reaching reforms, yet generally possesses suf
ficient power to coordinate and direct metropolitan development. 
Nevertheless, while it reduces the problems of externalities and lack of 
coordination, it does little to eliminate the problem of fiscal and service 
disparities.

137 Minn. Stat. Ann. § 473B.06, subdivision 6 (Supp. 1970).
138 Id., subdivision 7.
139 Id.
140 This is the result of a 1969 amendment. Id. § 473B.O8. Originally, the Council was 

authorized to levy only a 0.5 mill tax. Minn. Sess. Laws 1967 ch. 896, § 8.
wi Beckman & Ingraham, The States and Urban Areas, 30 Law & Contemp. Prob. 76 

(1965).
142 R. Martin, The Cities and the Federal System 109 (1965).

The Future of Metropolitan Reorganiza tion

THE PROBLEMATICAL ROLE OF THE STATES

The future of metropolitan reorganization and indeed of the me
tropolis itself will be determined by the interaction of three elements: 
the concern of the states, the nature of initiative and opposition within 
metropolitan areas themselves, and the direction of federal policy. Of 
these elements, the role of the states is most problematical. Although 
some have been enthusiastic about scattered evidence of an increase in 
state responsibility for metropolitan areas,141 the majority of observers 
perhaps would be less optimistic and depict the states as playing a 
“spectator role” in metopolitan affairs. As one commentator observed, 
“t te states have been loathe to grapple with urban problems, particularly 
the vast and complex problems of a volatile metro-society.” 142

The conventional explanation for this alleged state indifference to 
urban-metropolitan problems is related to the historic rural domination 
of state legislatures, fortified for decades by legislative malapportion
ment. By initially assuming that malapportionment breeds a disinterest 
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in urban affairs at the state level, a number of writers143 have further 
assumed, perhaps too readily, that the reapportionment cases144 herald 
a reorientation of state policy toward metropolitan interests. Such as
sumptions, however, have been questioned. For example, a study utiliz
ing data of nearly 100 different indicia of state policy found no sig
nificant difference between the types and levels of policy followed by 
inalapportioned and well-apportioned legislatures.145

143 See, e.g., Heller, A Sympathetic Reappraisal of Revenue Sharing, in Revenue 
Sharing and the City 23 (H. Perloff & R. Nathan ed. 1968).

114 Reynolds v. Sims, 377 U.S. 533 (1964); Gray v. Sanders, 372 U.S. 368 (1963); 
Baker v. Carr, 369 U.S. 186 (1962). It should be pointed our that the “one man—one 
\ote” rule did not abolish rural control of state legislatures; it merely insisted upon 
numerical equality of legislative districts. In Texas, for example, a majority of the 
state’s population is concentrated in metropolitan areas, but the Governor, Lieutenant 
Governor, Speaker of the House, and a solid majority of the legislative committee 
chairmen come from nonmetropolitan -areas. The same pattern is no doubt true of 
many other state legislatures which although “constitutional” under the Supreme 
Court’s edicts, still retain their historic rural dominance.

145 T. Dye, Politics, Economics, and the Public (1966).
I4C For example, in 1961 the Texas legislature rejected a revision of the existing 

county home rule provision, despite a 1957 recommendation by the Harris County 
Home Rule Commission that an amendment be adopted to provide for a comprehensive 
urban county. J. Bollens & H. Schmandt, supra note 36, at 454.

147 369 U.S. 186 (1962).
148 Fisher, The Minnesota Experiment, Harper’s Magazine, Apr. 1969, at 25.

It our notions of malapportionment and its alleged consequences are 
in need of reassessment, possibly the conventional wisdom that legis
latures are frequently obstacles to metropolitan reform is also in need 
<4 reexamination. Some legislatures, of course, have by their actions, 
or more commonly by their inactions, retarded metropolitan reform,14'1 
but the number of cases in which legislatures have posed a barrier to 
reorganization is far exceeded by the number in which legislatures have 
facilitated reform schemes that had been generated substantially from 
w irhin metropolitan areas themselves. Thus the Florida legislature, long 
dominated by rural forces known locally as the “pork chop gang,” 
posed no barriers to either the Jacksonville or the Miami reorganiza
tions. Similarly, the Tennessee legislature, several years before Baker

Carr,147 148 not only convened a constitutional convention that gave 
urban areas considerable freedom to reconstruct their governments, but 
\\ ith only a single dissent in each house also passed enabling legislation 
tor the Nashville Metro. Finally, in Minnesota, credit for the Twin 
Cities Metropolitan Council belongs to State Senator Gordon Roscn- 
uiaier, an important figure in the rural-dominated Minnesota legis
lature,14?< who in part supported the reorganization attempt because 

Ik- did not like the only visible alternative—that is, for the legislature 
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itself to try to cope with the complex and thorny problems of the 
metropolis.” 149

1^9 Jd. There are in fact several other political advantages that may accrue from sup
port of reorganization. For example, legislators can assert that they are “doing some
thing” about urban problems, while simultaneously avoiding tax increases or costly 
programs that would be paid for by taxpayers of the entire state. At the same time, 
however, they still would be able to saddle metropolitan leaders with the responsibility 
for the problems of urban governance.

iso C. Larsen, Growth and Government in Sacramento 211 (1965).
151 N.Y. Times, Aug. 9, 1969, at 1, col. 5.
152 W. Heller, New Dimensions Of Political Economy 126-28 (1967).
153 The most commonly mentioned figure is 2 percent of the federal income tax base.

To conclude, however, that state legislatures do not ordinarily pose 
significant obstacles to reforms initiated within the metropolis is not to 
say that state governments are likely to play a dominant initiatory role. 
Only the Indianapolis and Minnesota reorganizations were undertaken 
by state governments without voter referendums, and in both cases the 
original impetus came from local groups rather than from the legis
latures themselves. Generally, legislators refrain from initiatory ac
tivity for fear of alienating constituents,150 and few political issues in
volve so many potentially alienable groups—labor, Negroes, political 
parties, and municipal officials to name only a few—as does the metro
politan reorganization question.

One additional factor that makes the state’s role in metropolitan re
form problematical is the future of fiscal federalism, particularly in 
light of President Nixon’s incorporation of the Heller-Pechman reve
nue sharing plan in his legislative program.151 Heller’s original formula
tion of revenue sharing rested upon the assumption that certain char
acteristics of state-local fiscal capacity limited the economic viability 
of nonfederal governmental elements. These limiting characteristics are 
the interstate competition to secure industry by maintaining low taxes; 
the diseconomies of scale associated with the smaller size of state and 
local governments; state and local reliance upon taxes that are relatively 
unresponsive to an expanding gross national product; and preemption 
by the national government of the most lucrative tax bases.152 No one, 
of course, has argued that sharing a small sum153 of federal revenues 
will completely eliminate these difficulties, but the immediate question 
for metropolitan areas is whether a revenue sharing scheme would in
crease the ability and dedication of the states to govern effectively their 
metropolitan areas. Although no evidence is available for making fool
proof predictions, there are a number of reasons for skepticism about 
the states’ willingness to use the new-found revenue from the original



1970] Metropolitan Governance 709

Heller plan for urban redevelopment,154 and even Heller himself has 
come to favor a pass-through requirement.155

154 Fitch, Refections on the Case for the Heller Plan, in Revenue Sharing and the 
Qty, 77-82 (H. Perloff & R. Nathan ed. 1968).

155 Heller, supra note 143. The pass-through proposal would require the states to give 
a certain proportion of federal revenues received directly to local governments. Part 
of the difficulty of the pass-through requirement, however, is that state-local responsi
bilities are divided differently from state to state. Thus, fixing an invariable percentage 
would inadequately account for these differences in state-local division of labor. More
over, the pass-through requirement would not prevent states from simply reducing 
their own transfer payments to local governments and thus using federal revenues as a 
substitute for their own local assistance. See generally Goodell, Revenue Sharing: A 
Comparison of Recent Proposals, 58 Geo. L.J. 821 (1970).

Moreover, because of the progressively redistributive character of 
revenue sharing plans, even one containing a pass-through provision 
might make few inroads into the urban crisis. Like most federal grant 
assistance programs, a revenue sharing proposal would allot assistance 
to states on the basis of need, and while there is ample justification for 
this redistributive aspect of federal policy, it by no means follows that 
states with the greatest need also contain cities with the greatest need. 
In fact, the poorest states, which would receive a disproportionate 
largesse under a revenue sharing proposal, are least likely to contain 
the urban magalopolises with the most aggravated metropolitan prob
lems. For example, the dozen states with the lowest total incomes con
tain only five of the 51 cities with populations larger than 250,000. In 
sum. there are no doubt substantial advantages to any proposal that 
revitalizes state governments, but it cannot be assumed that revenue 
sharing with the states would “trickle down" to revitalize the most 
severely handicapped urban areas.

THE FUTURE AT THE LOCAL LEVEL: MUDDLING THROUGH

Although the role of state governments in the future of metropolitan 
governance cannot be predicted with accuracy, it is possible to be 
somewhat more confident about developments within the metropolis 
itself. According to even conservative estimates, there is not likely to 
be more successful agitation for fullscale reorganization than in the 
past, and there may well be less, particularly in light of the polariza
tion of white and black attitudes. This pessimistic view of the prospects 
for major reorganization, however, need not obscure efforts to seek 
middle range reforms for metropolises.

Stategies of the middle range may lack the grandeur, symmetry, and 
holistic character of the metropolitan government solution, and in the 
familiar Anglo-American tradition, they “muddle through” in an incre
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mental and instrumental fashion;156 nevertheless, their prospects for suc
cess may be greater. Some of these middle range choices are annexation, 
the urban county plan, regional councils such as the Minnesota experi
ment, and multipurpose special districts. The strategy of seeking such 
partial solutions to the metropolitan problem, however, rests upon two 
critical assumptions about metropolitan change.

156 See Lindblom, The Science of “Muddling Through,” 19 Pub. Ad. Rev. 79 (1959).
157 C. Lindblom, The Intelligence of Democracy 3 (1965).

The first is that metropolitan solutions must necessarily be of an ad 
hoc character, depending upon area-specific needs, constraints, and 
political milieu. Metropolitan reform that proceeds from the assump
tion that what is most appropriate for Syracuse must also be best for 
San Antonio or Sacramento is likely to contain such simplistic premises 
as to be unworkable in any area. For example, city-county consolida
tion has been an effective solution for Nashville, but it could not get 
beyond the proposal stage in Pittsburgh or beyond the electorate in 
Memphis; annexation has worked well in Houston, Phoenix, and Okla
homa City, but would be of little help in larger cities ringed by in
corporated suburbs. Similarly, the urban county approach, while serv
ing the Los Angeles area reasonably well, almost surely would be in
effective in New England’s traditionally weak counties. Basically, ef
forts to secure full-scale reorganization might be suitable only for many 
smaller metropolitan areas in which there are no sharp city-suburban 
cleavages and racial conflict is minimal. In such instances, it would 
represent a form of preventive medicine, designed to avoid the prob
lems of larger metropolitan areas.

Based upon the second assumption that in every metropolitan area, 
regardless of its governmental fragmentation, a certain amount of co
ordination already takes place, to a high degree in the private sector, 
and through informal mechanisms to a limited degree in the public 
sector, a middle range strategy also might capitalize upon existing in
formal mechanisms of coordination. Coordination in the private sector 
is obviously a function of the marketplace, but the degree to which 
coordination takes place in the public sector is often unrecognized. 
Some of this informal mutual adjustment takes place through a political 
analogue of the marketplace, in which one decision-maker, such as a cen
tral city mayor, urban renewal planner, or suburban council, takes ac
count of or anticipates another’s behavior. As has been emphasized 
“people can coordinate with each other without anyone’s coordinating 
them, without a dominant common purpose, and without rules that 
fully prescribe their relations to one another.” 157 Moreover, in every 
metropolitan area there are numerous devices, ranging from informal 
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interaction at the bureaucratic level to formal metropolitan councils, 
for mutual consultation, collaboration, and coordination among public 
officials. In this regard, several commentators have observed that “con
trary to the frequent assertion about the lack of a metropolitan frame
work for dealing with metropolitan problems, most metropolitan areas 
have a very rich and intricate ‘framework’ for negotiating, adjudicating, 
and deciding questions that affect their diverse public interests.” 158 
Middle range solutions, therefore, are able to build upon existing co
ordination, partly by formalizing the informal nature of mutual adjust
ment. and for this reason the Minnesota Metropolitan Council is per
haps one of the most promising avenues for future metropolitan re
organization.159

! s Ostrom, Tichout & Warren, The Organization of Government in Metropolitan 
Areas: A Theoretical Inquiry, 55 Am. Pol. Set. Rev. 831, 842 (1961).

1595^ notes 131-39 supra and accompanying text.
:’"R. Connery & R. Leach, The Federal Government and Metropolitan Areas 94 

(1967).
101 F. Cleaveland, Congress and Urban Problems 375 (1969).
1,;- [T]he new Department of Housing and Urban Development stands 

squarely in this tradition. Under its previous name ... it subsidized the 
flight to the suburbs with FHA mortgage insurance, while trying to lure 
back suburbanites to the central city with subsidies provided by the 
Urban Renewal Administration. The Public Housing Administration built 
low-rent units for the poor while urban renewal was rearing them down. 

Wilson, The I Lar on Cities, in A Nation of Cities 19 (R. Goldman ed. 1966).

THE EEDERAL GOVERNMENT

The federal government, more by default than by design, has fallen 
heir to the metropolitan problem. For the most part, however, there has 
never been a truly coherent federal policy toward urban areas, a policy 
that might be compared, for example, with the Brannan, Benson, and 
ITeeman policies for agriculture or the containment and massive retalia
ron policies for national defense. Furthermore, although Congress “has 
paid considerable attention to a number of individual urban problems 
. . . it has done so only haphazardly. It has ignored the problems of 
metropolitan areas as such." 160 * * Actually, the structure of congressional 
and executive decision-making regarding the metropolis has been no less 
fragmented than the metropolitan areas themselves. Thus, “|i|n com
parison to established policy fields like agricultural policy, labor policy, 
or foreign trade policy,” the congressional structure for making urban 
policy “appears vague and hopelessly diffuse." 1G1 Indeed, various fed
eral programs directed toward urban needs have persistently worked 
at cross purposes with one another.1'’2

If a distinction can be drawn, therefore, between a specific policy 
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directed toward the metropolitan problem and a broader urban policy, 
the development of the former is more apparent than that of the latter. 
Basically, the substance of federal metropolitan policy has been to en
courage the middle range reform choices of metropolitan planning and 
councils of governments. Although federal encouragement of areawide 
planning can be traced to the “701” assistance program of the Housing 
Act of 1954,163 the most extensive requirements are contained in the 
Demonstration Cities and Metropolitan Development Act of 1966,164 
which requires that all applications for federal grants or loans in nine 
categories of assistance165 be submitted for review to an areawide plan
ning agency, “to the greatest practicable extent, composed of or re
sponsible to elected officials” of the governmental units of the area.166 
If no such areawide agency exists, applications must be reviewed by a 
state planning agency. As of August 1969, the Bureau of the Budget, 
charged with designating such review agencies, had approved review 
agencies for 211 areas,167 of which 198 are areawide agencies and 13 
are designated state planning agencies. As long as it is not assumed that 
planning constitutes policy and that consultation necessarily results in 
coordination, there is little to criticize in this carrot-and-stick approach 
to the metropolitan problem. Planning at the submetropolitan level, 
however, has suffered from a number of constraints, and there is little 
reason to assume that these constraints can be avoided—if indeed not in
tensified—simply by carrying out planning at the metropolitan level.

16B40 U.S.C. § 461 (1964).
42 U.S.C. §§ 3301-74 (Supp. IV, 1969).

165 See note 30 supra. Additional programs were included as part of the Intergovern
mental Cooperation Act of 1968, 42 U.S.C. § 4231 (Supp. IV, 1969). A total of 100 
specific federal assistance programs are within the purview of the Demonstration Cities 
and Intergovernmental Cooperation Acts. See U.S. Bureau of the Budget, Circular 
A-95, July 24, 1969.

166 42 U.S.C. § 3334(a)(1) (Supp. IV, 1969).
167 U.S. Bureau of the Budget, Areawide Agencies and Metropolitan Areas Designated 

under Section 204 of the Demonstration Cities and Metropolitan Development Act of 
1966, Feb. 1, 1969, together with supplements dated Apr. 11, May 28, and Aug. 18, 1969.

The effectiveness of a planning agency rests ultimately upon three 
factors: information, authority, and resources. Inaccurate and incom
plete information concerning changes in the future state of the city 
and the impact of hypothetical mixes of public policy on those changes 
is a common attribute of all planning efforts. Moreover, limitations of 
available data become more severe the larger the number of variables 
involved. Thus, it is almost certainly more difficult to plan effectivelv 
for a metropolitan region than for a single locality. The other two 
elements are equally essential ingredients in effective planning—author
ity to effectuate decisions, which in practice may be the acceptance
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of planners' recommendations by officials who themselves possess such 
power, and the resources to implement those decisions. Nevertheless, 
because of the fragmented structure of government, almost by defini
tion it is authority and resources that metropolitan planners do not 
possess. As the difficulty in metropolitan planning has been described, 
“It]he catch is that the making of a plan is precluded by the very prob
lem-lack of coordination—that the plan is supposed to solve.” 108 In ad
dition. even when comprehensive planning at the local level is formu
lated with maximum authority and information, the degree to which 
the plan actually prescribes public policy is variable. In fact, often local 
plans are formulated largely out of a desire to secure or retain federal 
moneys, such that they largely represent “civic New Year’s Resolu
tions.” At best, planning is a prelude to rational policy; it is not policy 
itself. Similarly, councils of governments, provided they are not con
fused with viable metropolitan governments, offer a number of ad
vantages, since to some degree they formalize the informal collaboration 
within the metropolis and as in the Twin Cities may spin off even more 
comprehensive reorganization.

Banficld, The Uses and Limitations of Metropolitan Planning in Massachusetts, in 
Taming Megalopolis 716 (H. Eldredge ed. 1967).

14:9 In ’he largest of SMSA’s, the central cities have nearly twice as large a propor
tion of poor persons as do the suburban areas, while in the smaller SMSA’s the propor
tion of poor is almost equally balanced between central cities and suburban areas. See 
2 ACIR, Fiscal Balance 43.

™ld. at 84.
’71 Id.

Despite the encouragement of metropolitan councils and planning, 
the most effective weapon in the federal arsenal that could be directed 
at the metropolitan problem—the federal government’s enormous fiscal 
resources—barely has been unsheathed. None of the middle range 
strategies can eliminate the problem of fiscal and service disparities 
within the metropolis, which are especially severe between cities and 
suburbs in the largest SMSA’s.169 In fact, somewhat ironically, the net 
result of all intergovernmental transfer payments thus far has been to 
reinforce rhe existing fiscal disparities within the metropolis. In 1965, 
for example, total federal and state aid was identical in per capita terms 
for both central city and suburban areas, even though the average out
side-central-citv area was already better off than its central city counter
part.170 Similarly, state and federal aid supported 27 percent of central 
cirv expenditures and 29 percent of outside-central-citv expenditures, 
indicating to the Advisory Commission on Intergovernmental Relations 
that “total Federal and State aid scores rather low marks from an 
equalization standpoint.” 171 Thus, although federal aid has been more 
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redistributive toward central cities than state aid, the basic effect of 
federal assistance has been almost precisely to counter-balance the out
side central city orientation of state assistance.

It appears, therefore, that there is much more the federal government 
can do, not only to equalize the burdens of government in the me
tropolis, but also to stimulate further middle range reorganization. It 
has been suggested that the federal government should utilize federal 
assistance to encourage the development of federated forms of metro
politan government.372 There is no compelling reason, however, whv 
the middle range choices stimulated by the national government neces
sarily should be limited to the metropolitan planning and council of 
governments approach. For example, federal assistance might be pro
vided to urban counties to assist in modernization of government struc
tures or to meet costs incurred in transferring services from citv to 
county governments. Alternatively, annexation might be encouraged 
by providing assistance to cities over a certain size class to fund services 
for newly annexed areas. In the same manner as state governments, which 
for many years have utilized financial incentives to stimulate the con
solidation of school districts, the federal government similarly might 
apply the fiscal lever to metropolitan problems. Indeed, over the long 
run more probably will be done to solve the metropolitan problem in the 
chambers of Congress and the interstices of the federal bureaucracy than 
in state capitals, citv halls, and county courthouses of metropolitan 
America. 172

172 Zimmerman, supra note 35.
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Appendix
A summary of 47 referendums on metropolitan reorganization under

taken in 36 of the nation’s 227 Standard Metropolitan Statistical Areas indi
cates that 18 were successful, although one, in Denver, created a metro
politan district that subsequently was declared unconstitutional. In light of 
rhe obstacles to change, superficially the proportion of successful reform 
referendums appears to be rather impressive, since almost 40 percent pro
duced favorable votes. For several reasons, however, this conclusion tends 
ro overstate the success of reform campaigns. First, the reorganization at
tempts represent only those in which reform forces were strong enough 
ro bring the issue to the electorate. For example, notable efforts by the 
Houston Home Rule Commission and the Allegheny County Metropolitan 
Study Commission, as well as efforts in other areas, failed even to appear 
on the ballot. Instead of concluding that reform campaigns have about a 
40 percent chance of success, therefore, it would be more realistic to state 
that during a quarter of a century, only 10 percent of the 227 metropolitan 
areas even have held referendums on reorganization. Second, of the 36 
S.MSA’s holding referendums, only four—Buffalo, St. Louis, Seattle, and 
Cleveland—include a city with a 1960 population greater than 500,000. 
Moreover, in these four areas the failures outnumbered successes by a 
2-to-l margin, and the successes involved only minor changes. Thus, in the 
larger metropolitan areas, few major reforms have been undertaken; in fact, 
most of the referendums have been in the southern or border states. Third, 
it has been the modest changes, not the far-reaching ones, that have had 
rhe greatest chance of adoption. Since the Baton Rouge consolidation in 
194', only six city-county consolidations or federations have been effected 
through referendum: three in Virginia and those in the Miami, Jacksonville, 
and Nashville areas. The recent city-county consolidation of Indianapolis- 
Marion County was the result of state legislative action. In sum, the success 
of reform seems better on paper than it does in reality.



Major Reorganization Referendums in Metropolitan Areas and Their Results, 1946-1968

Metropolitan Area Date

Albany-Dougherty County, Georgia 1954
Albuquerque-Bernalillo County, New Mexico 1959
Ann Arbor-East Ann Arbor, Michigan 1956
Atlanta-Fulton County, Georgia 1950
Baton Rouge-East Baton Rouge Parish, Louisiana 1947
Birmingham-Jefferson County, Alabama 1948
Buffalo Erie County, New York 1959
Champaign-Urbana, Illinois 1955
Chattanooga-Hamilton County, Tennessee 1964
Cleveland-Cuyahoga County, Ohio 1950

1959
Columbus-Muscogee County, Georgia 1962
Denver Capital Improvement District, Colorado 1961
Durham-Durham County, North Carolina 1961
Hampton, Elizabeth City County, Town of Phoebus, Virginia 1952 
Hampton-Newport News Cities, Elizabeth City and

Warwick Counties, Town of Phoebus, Virginia 1950
Hampton-Newport News-Warwick, Virginia 1956
Jacksonville-Duval County, Florida 1967
Knoxville-Knox County, Tennessee 1959
Louisville-Jefferson County, Kentucky 1956
Macon-Bibb County, Georgia 1960
Memphis-Shelby County, Tennessee 1962
Miami-Dade County, Florida 1948

1953
1957 
1968

Proposal Results

City-County Consolidation Defeated
City-County Consolidation Defeated
City-City Consolidation Adopted
Annexation-County Reorganization Adopted
City-County Consolidation Adopted
City-County Consolidation Defeated
County Reorganization Adopted
City-City Consolidation Defeated
City-County Consolidation Defeated
Comprehensive Urban County Defeated
Comprehensive Urban County Defeated
City-County Consolidation Defeated
Metropolitan District Adopted*
City-County Consolidation Defeated
City-County Consolidation Adopted

Consolidation Defeated
City-City Consolidation Defeated
City-County Consolidation Adopted
City-County Consolidation Defeated
Annexation, County Reorganization Defeated
City-County Consolidation Defeated
City-County Consolidation Defeated
City-County Consolidation Defeated
Abolish city; transfer functions to county Defeated
Federation Adopted
Add Police-Firc to Metro Defeated
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Muskegon-Muskegon I ¡eights, Michigan 1961 City-City Consolidation Defeated
Nashville-Davidson County, Tennessee 1958 City-County Consolidation Defeated

1962 City-County Consolidation Adopted
Newport News-Warwick, Virginia 1957 City-City Consolidation Adopted
Richmond-Henrico County, Virginia 1961 City-County Consolidation Defeated
Seattle-King County, Washington 1958 Metropolitan District: Multi-purpose Defeated

1958 Metropolitan District: Single purpose Adopted
1962 Add Transit Function Defeated
1968 Add Transit Function Defeated

Sacramento-North Sacramento, California 1963 City-Cirv Consolidation Adopted
South Norfolk, Chesapeake, and Norfolk County, Virginia 1963 Consolidation Adopted
St. Louis-St. Louis County, Missouri 1954 Metropolitan District: Sewer Adopted

1955 Metropolitan District: Transit Defeated
1959 Metropolitan District: Multi-purpose Defeated
1962 City County Conso'idation Defeated

Syracuse, Onondaga County, New York 1961 County Reorganization Adopted
Tampa-Port Tampa, Florida 1961 City-City Consolidation Adopted
Tampa-Hillsborough County, Florida 1967 City-County Consolidation

J J
Defeated

Toledo Lucas County, Ohio 1959 County Reorganization Defeated
Utica-Oneida County, New York 1961 County Reorganization Adopted
Virginia Beach-Princess Anne County, Virginia 1963 City-County Consolidation Adopted

* Held unconstitutional in Four-County Metropolitan Capital Improvement Dist. v. 
Board of County Comm’rs, 149 Colo. 284, 369 P.2d 67 (1962).
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GOVERNMENTAL RESTRUCTURING AND CRIMINAL 
ADMINISTRATION: THE CHALLENGE OF

CONSOLIDATION
Daniel L. Skoler* & June M. Hetler**

* 1952, Harvard University. Director, Office of Law Enforcement Assistance
Xdministration, U.S. Department of Justice. Member New York, Illinois and D.C. Bars.

*’ A.B., 1967, Northwestern University. Education Specialist, Office of Academic As- 
Mstance Administration, Law Enforcement Assistance Administration. The views ex
pressed in this article are those of the authors, and do not necessarily reflect those of 
the U.S. Department of Justice.

■See International City Managers Association, Municipal Year Book—1967, at 
12, table 1 (1967).

The need for structural reform is not limited to bodies of local 
government; many functional institutions also require reorganiza
tion in order to meet the problems of contemporary metropolitan 
areas. Moreover, perhaps the institutions most in need of reform 
are the agencies which serve “law enforcement" purposes—the 
police, prosecutors' offices, cozirts, and correctional services. Rec
ognizing the state of near crisis in which these agencies now find 
themselves, Mr. Skoler and Miss Hetler point out the conse
quences of their characteristic fractionalization and the various 
consolidation approaches that have been implemented or recom
mended. They then conclude that such consolidation does not pre
clude community decentralization, but in fact should facilitate 
achieving the benefits of close community interaction.

In recent years, two rapidly growing and separately definable crises, 
rhe “local government crisis” and the “law enforcement crisis,” increas
ingly have commanded the nation’s attention. The former denotes the 
virtually insatiable demand faced by local governments for the financing 
and delivery of needed public services. The latter relates to the inade
quacies of rhe structures which must combat criminal activity and the 
institutions which must protect the public from crime and delinquency.

There is grave doubt concerning the capability of the nation’s 3,000 
counties, 18,000 municipalities, 17,000 township governments, and 
i 8,000 special governmental districts1 to meet the demands of the local 
government crisis. With disturbing frequency, mayors of large cities 
have been announcing fiscal emergencies, not as projections of what 
mav happen in the future, but rather as warnings of imminent insolvency. 
In February of last year, Mayor James Tate of Philadelphia warned 
that the city’s schools might be forced to close at the end of March. At

[719]
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that time there were only enough funds to pay policemen through mid
April, the municipal hospital had exhausted existing revenues for medi
cation, and the city had postponed 20 miles of street paving and bridge 
and alley repairs for lack of money.2 Meanwhile, in Pittsburgh, Mayor 
Joseph Barr was calling for a unique new “institution and service” tax 
to help meet what he termed the greatest financial crisis in the city’s 
history, precipitated by a $5 million settlement through voter-approved 
binding arbitration of salary disputes involving police and firemen. A 
few months earlier, Youngstown, Ohio had been forced temporarilv 
to close its public schools as a result of the sixth failure in two years to 
secure voter approval for a needed school tax increase.3 Similarly bor
dering on insolvency, after resorting to banks each year for wage 
assignment loans when its cash balances dipped to zero, East St. Louis, 
Illinois, missed a city payroll and learned that it had neared the end of 
its bank credit line.4

2 Washington Post, Feb. 16, 1969, § A, at 1, col. 6 (Philadelphia Crisis).
3 National Observer, Nov. 25, 1968, at 5, col. 1 (Youngstown Crisis).
4 Los Angeles Times, Oct. 20, 1968, § 1, at 3, col. 5 (East St. Louis Crisis).
5 2 Advisory Comm’n on Intergovernmental Relations, Fiscal Balance in the 

American Federal System 3 (1967) fhereinafter cited as ACIR, Fiscal Balance].
6 1 ACIR, Fiscal Balance at xxvii. For other studies of the Commission relating to 

control and viability of local unit proliferation, see Advisory Comm’n on Intergovern
mental Relations, Alternative Approaches to Governmental Reorganization in 
Metropolitan Areas (1962); Advisory Comm’n on Intergovernmental Relations, 
Governmental Structure, Organization and Planning in Metropolitan Areas 19-35 
(1961); Advisory Comm’n on Intergovernmental Relations, State Aid to Local 
Government 18-20 (1969).

7 Use of the term “crime control” has been avoided in this context in order to focus 
not upon the social ill itself, but rather upon the structure.

Examining this approaching “depression of government,” the Ad
visory Commission on Intergovernmental Relations emphasized the 
adverse effects of fractionalization in local government services and 
revenue bases, which until recently American affluence had been able 
to tolerate. Documenting the mounting trend of municipal fiscal failure, 
the Commission found that of 12 large metropolitan complexes subjected 
to special in-depth analysis, 10 soon would have central city expenditure 
demands exceeding yields from existing revenue sources.5 Among its 
recommendations to restore fiscal stability, the Commission called for 
consolidation and the establishment of metropolitan governments, deem
ing such reorganizations of governmental structures an important mech
anism to help bring order to the existing chaos.6

The other growing crisis, that of law enforcement,7 is equally grave, 
and the police, courts, correctional services, and the units of govern
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ment supporting them—the basic components of the law enforcement 
structure—are also in need of structural reform. As in the case of local 
governments, fractionalization, fiscal impotence, duplication, and lack 
of coordination are barriers to effective administration. Moreover, these 
disabilities have not gone unnoticed. A presidential crime commission 
noted in 1967 the need to improve the national response to crime,8 and 
its recommendations were measures intended to eliminate irrational, 
unprofessional, and duplicative organization of criminal justice agencies. 
Isolated for consideration were the (1) 40,000 independent state and 
local police agencies;9 (2) state court systems which lack centralized 
supervision and allocation of resources and workloads;10 (3) those pros
ecution systems serving the majority of the nation’s governmental units 
with only part-time prosecutors;11 and (4) correctional systems with 
separately administered prison, parole, and probation functions.12 As 
possible solutions, the Commission proposed consolidation, regionaliza
tion, pooling, or joint services affecting, in some aspect, virtually all 
components of law enforcement.

''President’s Comm’n on Law Enforcement and Administration of Justice, The 
Challenge of Crime in a Free Society 293-301 (1967) [hereinafter cited as The Chal
lenge of Crime, in a Free Society).

■ President's Comm’n on Law Enforcement and Administration of Justice, Task 
Force Report: The Police 119 (1967) [hereinafter cited as Task Force Report: The 
Police).

10 President’s Comm’n on Law Enforcement and Administration of Justice, Task 
Forge Report: The Courts 82-83 (1967) [hereinafter cited as Task Force Report: The 
Courts).

11 The Challenge of Crime in a Free Society 148.
12 President’s Comm’n on Law Enforcement and Administration of Justice, Task 

Force Report: Corrections 59 (1967) [hereinafter cited as Task Force Report: Cor
rections).

13 42 L’.S.C. 3701-87 (Supp. IV, 1969). As of June 30, 1969, the close of the first
fiscal vear of Title I operations, state planning agencies in all 50 states had been formed, 
had received $19 million in grant funds to develop comprehensive law enforcement 
plans as required by the statute, had submitted simplified plans for first year approval, 
and had received nearly $25 million in action funds to implement these plans. States 
ha\ e since distributed these funds as subgrants to law enforcement agencies and other 
recipients. See Law Enforcement Assistance Administration, U.S. Department of 
Justice, First Annual Report 4 (1969). At the end of fiscal year 1970, the state 
planning agencies submitted revised plans refining and expanding the simplified first 
year plans and received nearly $183 million, a seven-fold increase, for implementation 
of action programs.

Implementation of these recommendations has been disappointing in 
the three years since release of the study. It is hoped that increased state 
and local government awareness and the new “block grant” title of the 
Omnibus Crime Control and Safe Streets Act of 196813 will facilitate a
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national effort in law enforcement planning, agency improvement, and 
resource allocation responding to this dimension of the law enforcement 
crisis.14 It is the purpose of this article to consider the directions correc
tive action might take.

14 The states evidenced a weak start in programing Crime Control Act funds for 
consolidation efforts. See Kent State University, Police Consolidation and Coordi: ation 
Action Grant Programs, in Law Enforcement Assistance Administration, 1969 
State Plan Analysis 3-7 (Aug., 1969) (copy on file at Law Enforcement Assistance 
Administration, Washington, D.C.). However, the early 1970 plan submissions and 
more adequate fund availability in fiscal year 1970 ($172 million) suggests a more serious 
commitment this year. For example, among the 25 of 50 states whose second year 
comprehensive plans or action fund applications had been received up to April 1, 
1970, at least one-third incorporated one or more programs aimed at some major phase 
of consolidation or regional or metropolitan area pooling or integration (beyond rhe 
usual training, laboratory facility, or information system efforts). Encouragingly, the 
largest states are the leaders in this trend. New York is programming $.5 million in 
funds under a “coordination of police services” program for direct departmental con
solidation studies (6-8 subgrants) as well as such cooperative efforts as pooled equip
ment purchasing, shared personnel units, etc. Pennsylvania will invest SI.5 million 
under a “coordination and consolidation of police services program” which, in 1969, 
achieved a total consolidation of police services in four adjoining municipalities as 
well as such programs as consolidated police communication networks. California has 
allocated nearly $1 million under a 20-project program to encourage coordination and 
pooling of selected police services in a number of ways (records, staff services, training, 
recruitment, purchasing, etc.). All efforts are not confined to the police area. For 
example, Illinois will support a regional prosecutor program ($.25 million) to establish 
a multicounty circuit office (3-5 counties) and district office (10-15 counties) with 
full-time staff to supplement and assist the state’s part-time elected prosecutors in the 
pilot areas. Michigan will undertake a more modest but similar pilot effort. Law En
forcement Assistance Administration, 1970 Comprehensive State Law Enforcement Plans 
(California, New York, Michigan, Pennsylvania, Illinois) (copy on file at Law En
forcement Assistance Administration, Washington, D.C.).

15 Omnibus Crime Control and Safe Streets Act of 1968, 42 U.S.C. § 3781 (a) (Supp. 
IV, 1969).

Dimensions of the Law Enforcement Problem

To appreciate the magnitude of the law enforcement crisis, it is im
portant to examine the criminal justice function of government, its size, 
scope, cost, and workloads. Only in the current decade has criminal 
administration—defined as “law enforcement” in the Omnibus Crime 
Control Act—been viewed in terms of the total public effort involved 
in “crime prevention or reduction and enforcement of the criminal 
law.” 15 Indeed, only a few years ago the first major attempts were being 
made to determine the aggregate cost and workload of criminal admin
istration agencies at both the state and federal levels. With responsibility 
for police, prosecution, court, and correctional activities not only di
vided among federal, state, county, and municipal governments, bur 
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further fractionalized within these governmental levels, it was difficult 
to develop reliable data for any one dimension of the public safety 
effort. In addition, state and local budgets did not generally treat police, 
court, and corrections as a single major governmental service cost. 
Consequently, the criminal administration function seemed small in 
comparison with other governmental service functions, such as educa
tion, welfare, and health.

When the total accounting was rendered, however, the results were 
surprising. In 1965, after a two year study, the State of New York 
learned that the aggregate of all criminal administration costs represented 
its third largest service investment.10 Totaling S665 million, criminal 
administration expenses were surpassed only by education and welfare 
and exceeded such major services as health and transportation. Today, 
New York’s combined criminal administration costs are twice the figures 
for the early sixties.

New York Executive Chamber, Local and State Government Expenditures for
the Administration of Criminal Justice (1965). Fiscal expenditures for 1969 for state
and local criminal justice administration are estimated at more than double those in
dicated by the 1965 study—about $1.2 billion. The 1965 study used a 1961 base year.

17 President’s Comm’n on Law Enforcement and Administration of Justice, Task 
Force Report: Crime and its Impact—An Assessment 54, 57 (1967); cf. Dep’t of 
Commerce, Criminal Justice Expenditure and Employment for Selected Large 
Governmental Units 1967-1968 (1970); Dep’t of Commerce, Criminal Justice Expendi- 
turi and Employment for Selected Large Governmental Units 1966-1967 (1969).

18 International City Managers Association, The Municipal Yearbook—1968, at 
354-55 (1968).

19 The Challenge of Crime in a Free Society 91.
20 Id. at 162.
21 Task Force Report: The Courts 55-57, 73. This estimate includes part-time 

prosecutors and defense counsel, and judges and court personnel whose duties encompass 
noncriminal as well as criminal proceedings.

Nationally, public crime control expenditures in 1964-65 totaled ap
proximately $4 billion, of which about 65 percent was allocated for 
police services, 25 percent for correctional services, and 10 percent for 
court services, including prosecutorial and defense costs.* * * * 17 Current esti
mates place this cost at more than $6 billion annually. State and local 
governments spend about 85 percent of these funds; personnel expenses, 
perhaps the most insatiable element in governmental budgets, comprise 
the largest cost component, representing more than 85 percent of the 
total outlay.18

More than 600,000 government employees are involved in law en
forcement, including an estimated 420,000 in the police service,19 121,000 
in corrections,2" and less than 50,000 in court, prosecution and defense 
functions.21 Each year these law enforcement personnel deal with ap
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proximately 8 million reported crimes,22 over 7 million arrests,23 1.3 
million offenders in institutions or under supervision,24 and between 4.5 
and 6 million criminal and juvenile court cases.25 Notwithstanding the 
enormity of these statistics, evidence suggests that the total amount of 
reported and unreported crime is several times larger than the known 
figure of 8 million26 and that exclusive of public expenditures, crime 
costs the nation more than $20 billion annually in personal injury, stolen 
or damaged property, and related economic loss.27 Indeed, organized 
crime’s annual revenues alone have been estimated at $20 billion yearly.2*

22 See Federal Bureau of Investigation, Uniform Crime Reports—1968 (1969). The 
FBI reported almost 45 million serious crimes recorded during 1968, a 17 percent rise 
over 1967. Id. at 4. The 1969 preliminary annual release of the Uniform Crime Re
ports (March 17, 1970) reports that in calendar year 1969, serious crime increased 11 
percent over 1968.

23 Federal Bureau of Investigation, supra note 22, at 33.
24 Task Force Report: Corrections 192, at table I.
25 Task Force Report: The Courts 54, 154 (court caseload estimate); Children’s 

Bureau, Dep’t of Health, Education, & Welfare, Juvenile Court Statistics—1966 
(juvenile court caseloads).

26 The Challenge of Crime in a Free Society 20 (1967).
27 112 Cong. Rec. 5146 (1966) (Presidential message to Congress on crime).
28 See Johnson, Organized Crime: Challenge to the American Legal System, 53 

J. Crim. L.C. & P.S. 399, 402 (1962).
29 Task Force Report: The Police 67, quoting Misner, Recent Developments in the 

Metropolitan Law Enforcement, 50 J. Crim. L.C. & P.S. 497 (1960).
30 Ploscowe, Federal, State and Local Responsibilities in Connection with Crime, 35 

Tax Policy 3 (1968).
31 The Challenge of Crime in a Free Society 119.

POLICE SERVICES

Scope of the Problem. The President’s Crime Commission em
phasized the inefficiency caused by fragmentation and overlapping of 
the nation’s police services, observing that “[d|espite gross changes in 
other facets of our society, the basic organizational structure of law 
enforcement has remained relatively unchanged since the turn of the 
century.” 29 Another commentator contends that “[i]n no area of gov
ernmental service is fragmentation of local government into inefficient 
units, and confused and conflicting lines of authority, more tragic than 
in crime control.” 30 Elaborating on this problem, the Crime Commis
sion cited the situation in the 212 Standard Metropolitan Statistical Areas 
(SMSA), in which 63 percent of the nation’s people reside and more 
than 80 percent of the nation’s serious crimes occur. Included within 
these areas are more than 300 counties and 4,000 cities, each with its 
own police force.31 In the Chicago SMSA alone, six sheriff’s offices and 
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201 municipal police departments, serve a six-county urban complex, 
while 93 communities of fewer than 5,000 people maintain and operate 
their own police departments.32 Cook County itself accounts for 112 
of the 201 municipal departments.33 Moreover, the situation in non
metropolitan jurisdictions is often worse. In Southern Illinois, a pre
dominantly rural area, 128 municipalities of fewer than 5,000 people 
maintain their own police departments.34

32 Pvbi.ic Administration Service, Police Training and Education in Illinois, at 
App. B (1968).

33 State of Illinois Governor’s Comm, on Criminal Justice, Planning Grant Ap
plication UNDER THE REQUIREMENT OF P.L. 90-351, at 44 (1968).

34 Public Administration Service, supra note 32, at 3. 7, table I.
35 Task Force Report: The Police 70.

Reform Possibilities. On the basis of these and similar statistics,
the need for greater coordination becomes obvious. Various forms of 
interjurisdictional arrangements are available, among them consolida
tion. pooling, coordination, annexation, subordinate service taxing dis
tricts, metropolitan-type governments, intergovernmental agreements or 
contracts, and single purpose special districts. At one extreme is the 
complete political merger of two or more jurisdictions into a new unit 
of government. This arrangement generally involves comprehensive 
reorganization under a metropolitan-type government and represents 
rrue “consolidation.” Although politically this may be the form most 
difficult to implement, it appears to be the most effective remedy for 
fragmentation. However, short of total political merger, full consoli
dation of police operations between two or more local jurisdictions could 
be comparably efficient. Use of intergovernmental agreements or com
pacts represents the other end of the spectrum. These arrangements are 
perhaps the most easily implemented forms of police service consolida
tion.

Although interjurisdictional arrangements are in use throughout the 
nation, their total number is still relatively small. Recent and relatively 
well-accepted concessions to the principle of regional law enforcement 
and pooled resources include statewide crime laboratories, regional train
ing academies, regional communications networks, mutual aid in riots 
and disorders, metropolitan vice squads, and similar arrangements. How
ever. a significant measure of complete police service consolidation 
rather than coordination, pooling, or coordination of selected staff, 
auxiliary, or field services, may be necessary to address the severe prob
lems of factionalism which plague the system.35
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To date the only metropolitan areas that have made significant strides 
toward total consolidation are Nashville-Davidson County, Tennessee; 
Metropolitan Dade County, Miami, Florida; the Consolidated City of 
Jacksonville, Florida; and the City of Indianapolis and Marion County. 
Other municipalities have indicated interest in metropolitan-type gov
ernments but have yet to attempt consolidation.30 For example, the 
International Association of Chiefs of Police was retained to undertake 
exploratory studies for the City of Louisville and Jefferson County in 
Kentucky. The Puget Sound Governmental Conference will contract 
for a consolidation feasibility study for Snohomish County, Washington.

36 Many attempts at consolidation have been unsuccessful. In a recent referendum, 
voters in Erie County (Buffalo), New York, rejected a consolidation proposal that 
had been placed on the ballot largely through the efforts of a citizens committee and 
supported by a small number of local law enforcement agencies. Under the plan, the 
Erie County Police Department would have become the county’s sole law enforcement 
agency. Passage required separate majorities in the two cities, 25 towns, and 16 villages, 
voting as three separate classes. Although both of the cities voted overwhelmingly 
in favor of consolidation, 24 of the 25 towns and all 16 villages voted against it. One 
observer speculates that defeat was due to several factors, including the existence of a 
free crime laboratory and other services provided on request to towns and villages 
by the Buffalo Police Department, the opposition of the chiefs of small departments 
who feared losing their top executive status, the hostility of the local policeman’s 
association, the failure of local newspapers to fully inform the voters, and the absence 
of cost estimates. Interview with John Toomey, Public Safety Specialist, Public Safety 
Command Center, Radio Corporation of America, in Washington, D.C., May 8, 1969. 
In addition, it is likely that residents of the suburban areas that rejected the proposal 
feared that consolidation would draw a disproportionate amount of police protection 
to the inner city, leaving the suburbs with less protection than they would have 
without consolidation.

Outside of the United States, Metropolitan Toronto and Great Britain 
offer noteworthy examples of police service consolidation. In 1938, 
there were approximately 1,100 constabularies and police forces in Great 
Britain when a long and gradual process of consolidation commenced. 
By the end of 1969, the British Home Office’s most recent program of 
amalgamation, which was instituted in 1966, had reduced the remaining 
100 police departments to fewer than 40. For example, the Thames 
River Valley, previously served by 19 departments, now is served by 
one agency. No British police force today has fewer than 600 officers. 
Thus, the consolidation movement has been a dramatic one in Great 
Britain.

The recent Jacksonville-Duval County merger demonstrates the bene
fits, both qualitative and financial, of complete consolidation. Exclud
ing three small towns having an aggregate population of less than 25,000. 
the merger in October, 1968 expanded the City of Jacksonville to the 
Duval County boundaries. In the merger, “executive,” “legislative,” and *
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“judicial” branches replaced the old city council, city commission and 
county commission. In addition, the 472 man city police department 
merged with the 430 man county sheriff’s office, and as a result, the 
county sheriff’s office now serves 550,000 people in an area of 817 square 
miles. Its responsibilities include law enforcement, traffic safety, service 
of civil process, and handling 1,000 prisoners per day.37

37 Carson, Consolidation: The Jacksonville Experience, 36 The Police Chief, Mar., 
1969, at 44.

38 Id. Both former departments were handicapped by inadequate funds.
39 Id. at 45.

In the short time since merger, manpower and financial gains have 
been impressive.38 With a combined budget not in excess of the previous 
separate budgets, the consolidated police agency has (1) consolidated 
the two departments’ communication centers, reducing the number of 
officers assigned to this function from 24 to 9 and thus releasing 15 men 
for patrol; (2) combined the two data processing systems, resulting in 
annual savings of $36,000 in computer rental fees and releasing four 
men for other assignments; and (3) replaced police officers assigned to 
the jail with lower salaried jail guards, freeing the officers for patrol. 
The greatest financial advance, however, seems to be in the area of 
employee benefits. Prior to consolidation, starting salaries in the sheriff’s 
office had been approximately $1,300 higher than in the city police 
department. Equalization of salaries, as well as extension of certain 
fringe benefits enjoyed by the city police to county officers, has resulted 
in higher morale. The departmental reorganization has also provided 
increased promotional opportunities. Most important, the merger ap
pears to have significantly increased the effectiveness with which law 
enforcement serves the Jacksonville-Duval County public.39

The Indianapolis-Marion County merger will, after a period of time, 
yield a consolidated police department with full responsibility for 
patrol, investigation, and normal police functions throughout the county. 
I he sheriff’s office (a constitutional office not susceptible to elimina
tion) will shed police functions and assume responsibility for all jails, 
civil process, and protection of city and county-owmed buildings and 
parks. UXTGOV went into operation in January of 1970 but the police 
service district (an independent taxing body) will be extended beyond 
city boundaries only when ready and when adequate justification and 
preparation can be demonstrated to the governing Joint Council. Thus, 
police service consolidation, contemplated in the merger legislation, 
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will come to Indianapolis-Marion County on an orderly and expanding 
service district basis.40

40 Telephone Interview with Indianapolis Police Chief Winston Churchhill, Apr. 17, 
1970.

44 The general service area encompasses the entire consolidated unit and provides one 
level of service for the entire area. Due to the greater needs of the urban parts of the 
consolidated unit, in particular Nashville, an urban service district was created, encom
passing the urban area and providing higher levels of service in that area. Thus the 
urban service area, due to its higher level of service performance, has a higher cost ap
portioned to it, than does the general service area.

42 D. Norrgard, Regional Law Enforcement Coordination: A Study of Inter
governmental Cooperation & Coordination 45-48 (1969).

42 Interview with Walter Loughheed, Director of Planning and Research, Dade County 
Public Safety Department, in Miami, Florida, May 6, 1969.

Police consolidation is also operative and substantially complete in 
Nashville-Davidson County, which converted to metropolitan govern
ment in 1962. Although three small municipalities retain separate police 
departments and although there are some private police subscription 
services, basically the Metropolitan Police Department patrols the entire 
county. Costs are apportioned on a dual urban services-general services 
district basis, with higher assessments for urban district residents.41 
Again looking outside the United States, the police force of Metropol
itan Toronto, which supervises the patrolling of the 250 square mile 
metro area without assistance from any local police force, is the product 
of a federated government structure comprised of six municipalities. 
Authority is exercised by a Board of Commissioners of Police, which is 
independent of the metropolitan government except in matters of budget 
and taxation. In both the Nashville and Toronto areas, the relatively 
small number of component municipalities has undoubtedly been a 
factor in achieving consolidated police services and other functions of 
metropolitan government.42

Although Dade County’s Miami, Florida consolidation plan in 1957 
represented the nation’s first significant step toward metropolitan gov
ernment, total consolidation has not been achieved. In November, 1968, 
Dade County’s voters defeated a proposed total amalgamation of county 
fire and police services by a margin of 3.5 to 1, with most local police 
agencies, especially at the administrative level, opposing the measure 
even though the new system would have absorbed all personnel at 
equivalent pay grades. Fears of “big” government, criticism of other 
public services currently administered on a metropolitan basis, the ina
bility to identify dollar savings, and the lack of an accurate area crime 
picture upon which to base consolidation apparently contributed to 
defeat of the proposal.43 The defeat, however, did not arrest the Dade 
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County Public Safety Department’s plan for increased coordination in 
the less controversial area of training and in communications and records 
for which the department’s computer capabilities are available.44

44 Success of a bond issue is enabling Cincinnati and Hamilton County, Ohio, to 
move toward similar centralization of police communications and records.

45See Public Administration Service, Police Services in St. Louis County (1967).
«Id. ar 8.

Many metropolitan areas can anticipate substantial benefits from 
consolidation arrangements. XA 1966-67 survey of police services in St. 
Louis County, conducted by the Public Administration Service (PAS), 
revealed the advantages of even the less comprehensive forms of inter
governmental consolidation.45 St. Louis County, the fastest growing 
countv in Missouri, has a population exceeding 900,000 and includes 95 
municipalities, 58 of which provide their own police services. There 
is also a county police department, which at the time of the survey was 
spending S2 million annually; the municipal police departments collec
tively were spending $6.4 million annually. Despite this fractionaliza- 
tion. complete county consolidation was defeated in referendums in 1959 
and 1962. In light of these failures, the PAS survey recomended com
promise measures: expansion of the county police department to provide 
countvwide supportive and staff services to all municipal police depart
ments, continuation of the municipal departments’ own basic patrol 
services within their boundaries, and creation of a county subordinate 
service district to provide basic patrol services for the unincorporated 
sections of the county and any municipalities choosing to participate. 
To emphasize the need for reform, the report indicated that municipal 
police departments were spending 30 percent of their budgets for train
ing, recruiting, and planning, functions which would be included in the 
countv supportive services program. By participating in the proposed 
program, a SI00,000 municipal budget could be reduced by $30,000 and 
the savings could be applied to improving basic patrol services.46

Since completion of the Public Administration Service studies, St. 
Louis County has been moving toward consolidation, although not in 
strict adherence to the proposed format. Although proponents of cen
tralization succeeded in securing enactment of legislation giving muni
cipal taxing powers to the county, they have not succeeded in obtaining 
authorization to establish a subordinate service district. Significantly, the 
county has expanded centralization plans to include, insofar as prac
ticable, the city of St. Louis Police Department. In addition, a full-time 
countv coordinator has been appointed to work with an areawide com
munications and records system. Because of the area’s more fraction-

J 
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alized municipal character, some regard St. Louis County’s progress as 
perhaps more significant than that of the few existing metropolitan 
merger arrangements.47

47 Telephone Interview with David J. Norrgard, Assistant Professor, Department of 
Political Science, Kent State University, Kent, Ohio, May 7, 1969.

48 Misner, The Police Service Contract in California, 52 J. Crim. L.C. & P.S. 445 
(1961). “By their very nature, police operations are often controversial. The police 
function is often the last to be given up by a political jurisdiction.” Id. at 446.

49 The Lakewood Plan has been described as “a partnership of cities and the county 
to provide joint services at the least cost while both agencies retain the power of self- 
determination and home rule.” Task Force Report: The Police 106.

so Id.
51 H. Eari.e, A Study of Contract Services Provided by the Los Angeles County 

Sheriff’s Department to Municipalities in Los Angeles County 39 (1960) (John 
Donner Publication No. 9.)

52 Task Force Report: The Police 106 07.

Although contract law enforcement has been considered the most 
easily implemented form of consolidated service arrangement, few areas 
have adopted it. By the end of the 1800’s, the California legislature had 
authorized cities to contract with counties for certain purposes but 
police service contracts did not emerge until well into the 20th cen
tury.48 In fact, initiation in 1954 of the Lakewood Plan in Los Angeles 
County49 frequently has been credited as the first comprehensive system 
of law enforcement by contract, and even today California is the onlv 
state that utilizes contracted police services to any great extent. Of that 
state’s 3,000 contract programs for various public services, 500 are in 
the law enforcement area. For example, in Los Angeles County, the 
county sheriff provides complete police service to 29 of the county’s 
77 incorporated municipalities,50 as well as certain staff, auxiliary, and 
field services to all jurisdictions. Cities join the contract program volun
tarily, a factor that has added to its success.

To determine the annual cost of police service for a contracting city, 
the county has established a formula based on the number of patrol 
units requested by the city, with one patrol unit consisting of one deputy 
for the day shift and two deputies during the evening and early morning 
shifts. Purchase of a unit from the county sheriff also provides any 
services that the city may require in addition to patrol, from investiga
tion and detention facilities to police academy training.51 Although in 
1966, one patrol unit cost approximately $104,000 for continuous 24- 
hour service throughout the year,52 this amount included salaries and 
employee benefits, services and supplies, vehicle expenses for units serv
ing a city, and administrative expenses of the patrol division, sheriff’s 
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department, and the county. Los Angeles County officials generally 
agree that contract police services are economical.53

53 After interviewing officials, Earle offered the following example of the Lakewood 
Plan’s economic effect: “Costs of one city that incorporated recently and formed 
its own police department have risen over one million dollars in two years for law 
enforcement services alone. On the other hand, another city effected a savings of 
$50,000 a year by dissolving its police department and contracting for law enforcement 
services.” H. Earle, supra note 51, at 99-100.

54 Task Force Report: The Police 107-08.
55 Id. at 106.
66 H. Earle, supra note 51, at 18.
57 One advantage that makes consolidation more likely in an area using contracts 

for law enforcement is the absence of opposition by personnel and officials who have 
a vested interest in the maintenance of the present fractionalized system. Such a factor 
has already been mentioned as one of the reasons for the defeat of the Buffalo consolida
tion plan. See note 36, supra. Technical aids also exist to guide localities through the 
complexities of contract and compact arrangements. See Advisory Comm’n on Inter
governmental Relations, A Handbook for Interlocal Agreements and Contracts 
(1967).

While the Los Angeles county-to-city arrangement represents a typi
cal form of law enforcement by contract, such arrangements are also 
possible on a city-to-county basis, as illustrated in Atlanta and Fulton 
County, Georgia, and on a state-to-local basis, as exemplified by the 
“resident trooper plan” in Connecticut. Under the latter plan, 46 towns 
in Connecticut, ranging in population from 1,000 to 17,000 can receive 
police protection, with the state paying 40 percent of the cost and the 
contracting municipality paying 60 percent.54

There is disagreement whether contracted law enforcement will lead 
to complete police consolidation. Referring to the Los Angeles County 
system, the Crime Commission’s Police Task Force considered such a 
result unlikely.55 The Haynes Foundation, however, in studying Los 
Angeles County police services, found the intergovernmental contract 
‘ familiar and practical as a device for achieving functional consolida
tion. The introduction of formal contracts represents an intermediate 
stage between complete reliance on informal cooperative measures on 
the one hand and a unified police service on the other.” 56 While dif
fering complexities of metropolitan areas and limited experience with 
law enforcement by contract prevent any national prediction, it seems 
that those local governments that have successfully cooperated through 
contracts are more likely to move toward complete consolidation of 
police services than highly fractionalized urban areas.57

Other forms of consolidation include county subordinate service dis
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tricts58 and special police districts.59 For example, Suffolk and Nassau 
Counties in New York have established a county subordinate service 
district funded by a special property tax which provides police services 
to both incorporated and unincorporated areas. Nassau County provides 
complete police service to 45 of its 69 incorporated municipalities and 
supportive police service to the 24 municipalities that continue to pro
vide their own basic service. Single-purpose special districts devoted 
to law enforcement, however, are rare. Of the more than 18,000 special 
districts in the nation, only nine are police districts. The scarcity has 
been attributed to a lack of confidence in this method of law enforce
ment.60

58 This is a governmental district wholly within a county but not necessarily en
compassing the entire county which performs a certain service or services within that 
area, such services being performed at a different level or not at all in areas outside 
the district.

59 This is a district designed solely to perform police functions which encompasses 
an area designed for the performance of this function, thus not necessarily being 
coextensive with other existing political boundaries.

co D. Norrgard, supra note 42, at 40-42, 48.
61 See note 36 supra and accompanying text.
62 Task Force Report: The Police 109.
63 For a full analysis of the legal and constitutional considerations underlying police 

consolidation, see M. Pock, Consolidating Police Functions in Metropolitan Areas 
(1962). In many states, it is possible to take advantage of general legislation permitting 
joint or consolidated action by units of government in such areas as police services. See, 
e.g., Joint Exercise of Powers Act, Minn. Stat. Ann. § 471.59 (1963).

Although police consolidation may lead to more effective police 
service and fiscal economy, municipalities have rejected it for a variety 
of reasons.61 The recent defeat of police consolidation in Erie County, 
New York, as well as the similar defeat of increased consolidation in 
Dade County, Florida, support the Crime Commission’s view that “the 
political and social pressures linked to the desire for local self-govern
ment, rather than legal restrictions, offer the most significant barriers 
to the coordination and consolidation of police services.” 62

In many states, special legislation or constitutional amendment is 
necessary to effect local police consolidation,63 and the need for such 
action may present a barrier to rapid progress. Some states, however, 
appear ready to move toward broad legislation comparable to that sug
gested by the Council of State Governments in 1956 where jurisdictional 
obstacles would be removed to encourage inter-local cooperation. The 
Indiana legislature has recently enacted legislation in order to permit the 
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reorganization and consolidation of the City of Indianapolis with Marion 
County.64

64 See Consolidated First-Class Cities and Counties Act, Ind. Stat. Ann. §§48-9101 to 
-9507 (Supp. 1969).

65 Contracting city officials in Los Angeles County have complained of the “need 
for more factual data on cost methodology and determination, even though an in
creased price for contract services could be the result.” H. Earle, supra note 51, at 106.

66 Interview with Patrick Healy, Executive Director, National District Attorneys 
Association, in Washington, D.C., Apr. 7, 1969.

It has been suggested that promises of economy alone will not con
vince taxpayers and legislative bodies of the wisdom of consolidation. 
In fact, the initial expenditures of consolidation may be greater than that 
for traditional operations and so substantial as to militate against its 
implementation. Admittedly, these factors represent major obstacles 
to reform, as does the absence of reliable data in support of consolida
tion.6’ Nevertheless, the public must come to understand that despite 
greater expenditures, consolidated law enforcement can considerably 
enhance the cost effectiveness of quality police service. Law enforce
ment administrators and experts can help in this task and perform a 
public educational service by apprising themselves and their constitu
encies of their jurisdictions’ potential for organizational improvement. 
Increased awareness is a prerequisite to the meaningful progress which 
is so urgently needed.

O J

PROSECUTION

Scope of the Problem. Prosecution of criminal offenders is a
part-time endeavor in most jurisdictions. In at least 35 states, a majority 
of prosecutors devote no more than one-half of their time to their offi
cial duties. Save for the Southeast and a few states in other areas, the 
prosecutor is typically responsible for one county, and except in large 
and medium-sized cities, he is usually a part-time official. The National 
District Attorneys Association estimates that 95 percent of the county 
prosecutors in the United States are part-time and represent rural areas.66 
Moreover, since most of the nation’s 2,700 prosecutors serve in small 
offices and have little or no interaction with each other, this organiza
tional weakness is compounded. Nevertheless, despite considerable criti
cism, reform has not been forthcoming. The Wickersham Commission 
has stated: “In the formative era, we had a great and justified fear of 
centralization. But overdecentralization may be quite as bad as over- 
centralization. Under the conditions of transportation today and with 
the . . . coming of highly organized crime, the State is as natural a unit 
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as the county or town was a century ago. . . .” 67 68 Thus, there is a grow
ing need for “control over all prosecutions by a central responsible 
office, beyond the reach of local politics, analogous to what obtains 
in the federal system.” G8 Notwithstanding the contemporary ring of 
this statement, it was made more than a generation ago.

67 National Comm’n on Law Observance and Enforcement, Report on Prosecution 
13-14 (1931).

68 Id.
69 For example, only in Alaska, Delaware, and Rhode Island docs the state attorney 

general have full responsibility for all criminal prosecutions and exercise direct super 
vision of those who prosecute cases locally. Task Force Report: The Courts "6. 
See Alas. Stat. § 44.23.O2O-.O5O (1967); Del. Code Ann. tit. 29, §§ 2502, 2504 (Supp. 
1969); R. I. Gen. Laws Ann. §§ 42-9-1, -4 (1969).

70 ABA Model Department of Justice Act (1952). With federal grant support, a 
national comparative study of the office of state attorney general, which shou'd con 
tribute to strengthening of that office’s supervisory and coordinate authority, is now 
in progress under sponsorship of the National Association of Attorneys’ General.

71 ABA Project on Standards for Criminal Justice, The Prosecution Function 
and the Defense Function 26-30 (Tent. Draft, Mar., 1970). The ABA standards, while 
providing for “integration” and “coordination” and recognizing that in some states it 
“may be appropriate” to create a statewide system of prosecution directed by the state
attorney general, admit of a less dominant role for the attorney general than rhe
Model Act.

Rejorm Possibilities. Although 39 years have elapsed since the
Wickersham report was published, few states have acted upon its con
clusions.69 Yet reform standards do exist. In 1952, the National Con
ference of Commissioners on Uniform State Laws and a special com
mittee of the American Bar Association advanced a Model Department 
of Justice Act70 providing for efficient and economical prosecutorial 
services in state criminal justice systems. T he Model Act would author
ize a state attorney general to (1) supervise the prosecuting attorneys 
of the state; (2) promulgate standards of uniformity, coordination, and 
enforcement policy; (3) provide assistance in investigations and crim
inal actions at the request of local prosecutors; and (4) relieve local 
prosecutors and intervene in proceedings if such intervention is deemed 
in the best interest of the state. Just this year, the American Bar Asso
ciation Project on Minimum Standards for Criminal Justice incorporated 
similar recommendations in its proposals.71 *

The time has come to treat resolution of the part-time functionary 
and central supervision flaws in our prosecutorial systems as first order 
business. While less opportunity may exist for cost savings here than, 
say, in correctional system integration where facility construction and 
maintenance costs are prominent, consolidation offers considerable po
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tential for gain in the quality of prosecutorial services. For example, 
Oklahoma has initiated a statewide system of prosecutorial districts 
corresponding to the state’s judicial districts.72 Implementation of the 
concept involved consolidation into four-county districts with appoint
ment in each of one full-time district attorney at an increased salary, 
and the reassignment of four part-time county attorneys to become 
assistant district attorneys. In addition, each district hired several new 
assistants. Although the cost of the statewide system has been one and 
one-half times more than estimated,73 the consolidation has achieved 
continuity of policy and enforcement, and few doubt the more pro
fessional character of the new system.

"2 Okla. Stat. Ann. tit. 19, §§ 215.1-20 (Supp. 1969).
7 Interview with Patrick Healy, Executive Director, National District Attorneys 

Association, in Washington, D.C., Apr. 7, 1969.
74 Grant No. 192, Office of Law Enforcement Assistance, U.S. Department of Justice 

'Mr. 1, 1967). See Law Enforcement Assistance Administration, Grants and Con- 
tracts—Fiscal 1966-68, at 48 (1968) (copy on file at Law Enforcement Assistance Ad
ministration, Washington, D.C.).

Moreover, two years ago, with federal grant support, Minnesota 
tested the effectiveness of full-time prosecutors on experimental basis 
in rural areas previously served only by part-time prosecutors.74 Under 
the joint sponsorship of the Minnesota Judicial Council and the state 
attorney general, two districts were established, one encompassing 15 
counties and one encompassing 17 counties. Although a complete dis
trict prosecutor system could not be instituted, the new full-time district 
prosecutors were superimposed on the existing part-time county prose
cutor system, providing assistance in some cases and relief from trial 
burdens in others. The demonstrated value of this arrangement helped 
assure continuation of the program with local support after termination 
of the federal grant period.

In an age of increasing specialization and complexity of prosecution, 
systems based to a substantial degree upon part-time commitments are 
clearly inadequate. In a nation in which “equal justice for all” is a 
cardinal social principle, the absence of consistent standards of enforce
ment and prosecutor training and selection, even where the prosecutor’s 
office remains elective, stands as a challenge to the ability of the states 
to assure prosecutorial quality in all geographic areas.

COURTS

The principle of equal justice is also strained by the present admin
istration of the courts established to insure this very right. The inability 
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of judicial systems to meet their workloads is widely recognized. As 
the President’s Crime Commission noted, a meaningful restructuring 
of criminal justice administration must provide for both “the creation 
of a unified, simplified court structure within a State and the establish
ment of clear and direct administrative responsibility within that 
system.” 75

Task Force Report: The Courts 82.
76 Pearson & Anderson, Clerk Unfairly Criticized on Crime, Washington Post, Nov. 

30, 1968, § B, at 7, col. 6.
77 Washington Post, Jan. 15, 1969, § A, at 5, col. 4.
78 Task Force Report: The Courts 82.
79 As with police and correctional agencies, cooperative and coordinated purchasing 

of supplies and record-keeping could offer significant cost savings.
80 The states include Alaska, Colorado, Hawaii, Idaho, Illinois, Michigan, New 

Jersey, New York, North Carolina, Ohio, Oklahoma, Pennsylvania, and Rhode Island. 
In addition, Florida’s legislature has approved a new judicial article reorganizing 
the entire state court system which will be presented to the voters in the November 
1970 general election. See Editorial—1969 Report: An Historic Decade Ends, 53 Judica
ture 270 (1970).

81 Task Force Report: The Courts 82.

A few examples should highlight the serious social and financial 
implications of the nation’s disjointed and overburdened judicial ma
chinery. It has been estimated that if the police were to increase their 
arrest rate from the current 25 percent to 75 percent of reported of
fenses, the courts would be so overwhelmed as to be inoperative.76 
Their inability to manage the current volume of cases already results 
in long delays, often averaging more than a half-year between the arrest 
of a suspect and the disposition of his case.77

Furthermore, during these delays, a number of suspects released on 
bail are charged with new offenses. In many cities, an offender can be 
brought before any of several courts which have varying policies, pro
fessional competencies, and workloads. The choice of one over another 
may determine the disposition and the type of treatment he receives.78 
Obviously, the disorganization of trial courts leads to substandard ad
ministration of justice and places an extra financial burden upon the 
public.79

Some states have already made significant progress in upgrading their 
judicial systems. Fourteen states have unified their judicial systems, with 
central administration instituted by constitutional or legislative change.80 
These reforms generally meet the standards of the Model State Judicial 
Article, approved by the American Bar Association, and model con
stitutional articles drafted by the National Municipal League and the 
American Judicature Society.81 Nevertheless, although the need for 
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change has been recognized for over 25 years, only 25 percent of the 
states have as yet restructured their judicial systems along these lines, 
and education of both professionals and public must be undertaken to 
advance reform.

The outlook is more encouraging for the 1970’s. During the 1970 
and 1971 legislative sessions, it appears that 17 states will consider legis
lation for court modernization.

CORRECTIONS

Scope of the Problem. In a survey for the Crime Commission,
the National Council on Crime and Delinquency reported that an aver
age of “1% million persons . . . are under the jurisdiction of state and 
local correctional agencies and institutions,” while “thousands more are 
serving from a few days to a few weeks in a variety of local lockups 
and jails.” 82 As a scheme for correction and rehabilitation, this ap
paratus is much in need of repair.83 Among the defects of the correctional 
system are untrained personnel, small operating budgets, dispropor
tionate and dysfunctional allocations of staff, poor working conditions, 
heavy caseloads, and fractionalization of functions.84

82 President’s Comm’n on Law Enforcement and Administration of Justice, Task 
Force Report: Corrections 192 (1967). This number is more than the population of 
16 stares.

83 Approximately 70 percent of all persons arrested for criminal offenses have prior 
criminal records. Institute for the Study of Crime and Delinquency, Model Com
munity Correctional Program, Summary Report 1 (1969).

84 fhe Federal Government, all 50 States, District of Columbia, The Common
wealth of Puerto Rico, most of the country’s 3,047 counties, and all except 
the smallest cities engage in correctional activities. . . . Each level of gov
ernment typically acts independently of the others. . . .

Responsibility for the administration of corrections is divided not only 
among levels of government, but also within single jurisdictions. There has 
been a strong historic tendency for juvenile and adult corrections to follow 
separate paths. Today, progressive programs for adults resemble pro
gressive programs for juveniles but more often than not they are ad
ministered separately to the detriment of overall planning and of continuity 
of programming for offenders. . . .

Much the same is true of the historical barriers that exist between com
munity and institutional programs. Parole and probation services have 
often held themselves aloof from jails and prisons, and they are frequently 
run entirely separately.

The Challenge of Crime in a Free Society 160.
85 Symposium, Correction in the United States, 13 Crime & Delinquency 1, 265 (1967).

Despite a long-standing professional canon of corrections that “the 
state government should be responsible for the quality of all correctional 
systems and programs within the state,” 85 fewer than six states have 
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correctional systems in which the basic functions of detention, proba
tion, and parole are the responsibility of a single department of gov
ernment.86 The Crime Commission classifies correctional services into 
nine categories—juvenile detention, juvenile probation, juvenile institu
tions, juvenile aftercare, misdemeanant probation, local adult institutions 
and jails, adult probation, state adult institutions, and parole—and only 
four or five states have successfully consolidated all such correctional 
services under one administrator.87 In fact, in most states less than half 
of these services are centralized in one governmental unit.

86 Id.
87 State correctional systems with integrated correctional institutions—probation and 

parole services under a single state director—at both adult and juvenile levels include 
Louisiana, Nebraska, New Jersey, Oregon, Washington, and Wisconsin. Ohio and 
Michigan have integrated services under a single department at the adult level only. 
Letter from E. Preston Sharp, General Secretary, American Correctional Association, 
to Law Enforcement Assistance Administration, May 12, 1969.

88 Fleyns, Patterns of Correction, 13 Crime & Delinquency 421 (1967).

Reform Possibilities. Alaska has developed a completely inte
grated correctional system administered by the Youth and Adult Au
thority, a division of the Department of Health and Welfare. This Au
thority, which includes the Board of Parole, supervises juvenile deten
tion, probation, institution, and aftercare, misdemeanant and adult pro
bation, and local and state adult institutions. This practice contrasts 
with states having independent departments for the major correctional 
functions, such as Alabama, which has a Board of Corrections for control 
of adult institutions, a Board of Pardons and Paroles for adult probation 
and parole, and separate boards for juvenile institutions. Furthermore, 
responsibility for juvenile probation and parole is divided between local 
authorities and the Alabama Department of Pensions and Security. 
Local agencies also control juvenile detention and local adult institu
tions.88

Although many states may find it impossible to achieve the high 
degree of correctional consolidation enjoyed by a few states, more lim
ited reform is feasible. In this regard the American Correctional Asso
ciation, a national professional association of correctional workers and 
administrators, has suggested a model state correctional system. The 
system provides a single department having (1) jurisdiction over all 
state institutions for felons; (2) authority to establish state institutions 
for short term, prisoners and to exercise inspection and set standards for 
local institutions; and (3) responsibility for state parole services. The 
recommendations conclude that authority over probation and parole 
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granting might ultimately be coordinated within the Department of 
Corrections,89 but stop short of endorsing immediate and total integra
tion of corrections, a concept that has recently received support from 
a pioneering study in New York State.90

89 The American Correctional Association, Manual of Correctional Standards 
39 (1966).

"New York Governor’s Special Comm, on Criminal Offenders, Report (1968). 
In March of 1970, the Governor took action on this study, recommending the estab
lishment of a Department of Correctional Senices to combine previously separate 
parole and institutional agencies and provide for maximum integration and inter
changeable use of state and local institutions (including a regional jail complex). Pro
bation services, however, were left outside the new agency, to be housed in the 
Executive Department. Nelson A. Rockefeller, Special Message to the Legislature 
(March 19,1970).

91 “Career cost” is calculated as the total operating costs required of the criminal 
justice system to deal with the average offender over his lifetime (arrest, prosecution, 
imprisonment, etc.). Only system costs are considered; not losses suffered by the 
victims of the crimes. Career costs estimates demonstrate the inconsistency between 
the seriousness of some offenses and the amount of money devoted to those offenses. 
For example, the average career costs of a robber is $3,700 while the career cost of a 
forger is $16,900. Thus, the criminal justice svstem spends 414 times as much to process 
and rehabilitate a forger than it does a robber. Institute for Study of Crime and 
Delinquency, Model Community Correctional Program, Summary Report 120 (1969).
" Id. at 29.

Growing recognition throughout the criminal justice system of the 
importance of planning and research further emphasizes the need for 
increased state coordination. It is only through centralized statistical 
reporting systems within integrated, less fractionalized organizational 
structures that the cost and interrelationships of criminal administration 
systems can be calculated reliably. Moreover, utilization of systems 
analysis, modern program planning and budgeting, and such concepts 
as the “career costs” 91 of criminal offenders can maximize the financial 
efficiency of criminal justice administration. Applying these methods to 
parole data in California, for example, the Institute for the Study of 
Crime and Delinquency found that “the median prison term could ac
tually be reduced by 30 percent with no change in recidivism. Indica
tions are that a search for alternatives may show that prevention 
programs produce the greatest return. This is the sort of cost trade-off- 
spending money in one place to achieve a saving somewhere else—that 
the criminal justice system has barely realized exists.” 92

Law Enforcement Consolidation and Local Autonomy

Centralized and consolidated law enforcement services, it is believed, 
are compatible with the growing movement toward strengthened neigh
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borhood and community controls. While calling for municipal consol
idation and metropolitan government, the Fiscal Balance study also urges 
states to enact legislation authorizing large cities and urban areas “to 
establish subunits of government with limited powers of taxation and 
local self-government.” 93 Whether directed toward supervision of com
munity schools, police services, new housing programs, or other local 
services, the legitimate need for community influence requires that, 
simultaneous with consolidation, there be an appropriate governmental 
response in the direction of limited decentralization.

93 Walker, Intergovernmental Responses to Urban Riots, 382 Annals 169, 179 (1969).
94 Id. at 171.

It is altogether likely that metropolitan police services, completely 
integrated correctional systems, and district prosecutor arrangements 
can better serve the ideal of community control than can the present 
fragmented law enforcement structure. Consider, for example, the po
tential of a consolidated single police force in a four-county metropol
itan area covering the full spectrum of suburban-inner city communities 
(affluent, disadvantaged and the gradations between). Rather than rely
ing on accidents of community boundary, wealth, inclusion in the core 
city, or municipal status outside the core city, the problem of proper 
community control could be legislated on a uniform basis for all com
ponents. Standard policies and mechanisms could then be administered 
by the total unit with fairly apportioned budget resources available to 
all participating communities—be they inner city neighborhoods, incor
porated suburbs, or unincorporated areas.94 The inner city neighbor
hood would be entitled to the same community influence options as the 
wealthy suburb. Furthermore, it would be possible to design the total 
police service administration to accommodate community initiative, thus 
facilitating its efficient implementation.

Similarly, a district or regional prosecutorial arrangement could be 
designed to permit a community role independent of the size or char
acter of the community. Large full-time prosecutor systems, as are 
presently found in some major cities and urban counties, are also appli
cable on a regional basis to other areas and arrangements could be readily 
adopted in both for efficient field office structures thereby bringing 
prosecutors closer to client communities and neighborhoods. Inner-city 
neighborhoods might thus be able to influence stance and perceptions 
in the same way as do communities in smaller towns and rural areas. 
Finally, in the correctional area, a consolidated system for the variety 
of community based programs which are dependent upon local initia
tive and resources could offer a number of program options to all com
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munities, not merely the most affluent. The inner-city neighborhood, 
precinct or community could participate in the same manner as the 
outlying suburb, without the loss of influence common to subunit com
munities within a larger city government. In short, intelligent centrali
zation. with its larger resources and scope, might well expedite decen
tralization for those communities most deprived of meaningful par
ticipation.95

95 ACIR, Fiscal Balance 16-17.
96 Beyond considerations of cost effectiveness, it has been argued persuasively that 

metropolitan consolidation, municipal annexation, and other intergovernmental stream
lining and reform measures may be some of the best long range solutions for such 
critical problems as urban riots and the underlying social disorganization and inequality 
that feed them. See Walker, supra note 93, at 169.

Conclusion

The consolidation within the criminal justice complex will entail dif
ferent responses for different system components. For the police serv
ice, it will involve radical combination of inordinately large numbers of 
independent agencies, coupled with shared support resources through 
regional or central arrangements and facilities. For corrections, it should 
provide merger of key services often administered as separate systems. 
For courts, it will involve central integration and supervision of existing 
individual units. And for prosecution, it should bring about regional 
or district organization facilitating both central supervision and the de
velopment of a full-time professional staff responsible for administration 
of prosecution throughout the system. For the taxpaying public, it is 
probably not likely that consolidation will bring absolute dollar savings 
but rather more efficient crime control services per dollar investment— 
a needed commodity in a nation where the rising tide of crime and de
linquency still eludes our best efforts at containment.

In the face of a worsening urban crisis, increased public alarm over 
crime and disorder, and a growing understanding that even local au
tonomy requires strong, sensible, cost effective arrangements in order 
to realize its full potential for governmental service,96 it is unfortunate 
that consolidation has progressed so slowly. The seventies must witness 
the merger and integration of criminal justice services on a large scale 
if a sense of forward momentum is to be preserved in this vital area of 
public administration.
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One of the most significant problems faced by metropolitan 
areas is that their boundaries do not reflect viable economic, po
litical, and social divisions. Thus, procedures for implementing 
boundary changes are of considerable importance. Recognizing 
that annexation is the major method for altering boundaries, Pro
fessor Woodroof analyzes in detail the various methods of review
ing annexations—discretionary and nondiscretionary, administrative 
and judicial. He also discusses the differing standards and factors 
that serve as guidelines for reviewing bodies. In conclusion, Pro
fessor Woodroof suggests that discretionary administrative review 
would best serve to revitalize the process of boundary change by 
annexation.

The continuing ability of America’s cities both to govern their popu
lations and to provide them with the growing list of services they 
demand has come under increasing scrutiny in recent years. One aspect 
of this problem involves the relevancy of local government boundaries 
in urban areas and the process of annexation, the chief means of ad
justing such boundaries. These geographic lines determine not only 
a city’s population and the territory to be governed, but also the extent 
of available municipal resources with which to provide necessary serv
ices. 1 hus, annexation—the absorption of territory by a city1—has been 
necessary in order to maintain a viable relationship between territory 
and resources.

I listorically, the motivation for annexation came from territories 
adjacent to the cities which desired to achieve viable economic status 
and gain access to various municipal services. Recently, however, be
cause of the need to expand municipal resources in order to revitalize 
the city as a satisfactory place to live and work, this motivation has

[ 743 ]



744 The Georgetown Law Journal [Vol. 58:743

shifted to the cities themselves. Unfortunately, this shift has had a 
debilitating effect upon annexation and especially upon the procedures 
used to review and decide the desirability of annexation proposals. 
Since the turn of the century, for example, stronger requirements of 
consent to annexations, both by annexing cities and the territories to be 
annexed, have become commonplace. As a result, the efficacy of an
nexation as a means by which cities can be relevant and responsive to 
their populations has stagnated.

In order to more thoroughly understand the problems confronting 
annexation attempts, this article undertakes a comparative analysis of 
the wide spectrum of systems and standards for review of municipal 
annexations in the United States. From such an examination a clear 
choice for the best approach to annexation review should emerge—one 
that will make the concept of annexation more responsive to the needs 
of our cities.

Variations in Requirements for Annexation

The 50 states provide a wide selection of methods for determining 
the desirability and validity of municipal annexations. The range of 
bodies authorized to accomplish such annexations extends from state 
legislatures through miscellaneous local governments to local administra
tive agencies. Similarly, the methods of annexation vary across a broad 
spectrum of possibilities.

Under the American federal system, the state legislature is tradition
ally the seat of original jurisdiction over municipal boundaries,2 but 
this jurisdiction is often delegated in the form of state enabling legisla
tion to other, usually local, bodies of government, which under pre
scribed terms and conditions can proceed with annexations and other 
boundary alterations.3 In other states in which no such enabling legis
lation has been enacted, however, exclusive power to alter municipal 
boundaries remains in the state legislatures.4 There is, of course, neither 
judicial nor any other review of legislatively revised municipal bound
aries.

2 See, e.g., Conn. Const, art. 10, § 1; Fla. Const, art. 8, § 8; Pa. Const, art. 9, § 1.
3 Nat’l League of Cities, Adjusting Municipal Boundaries: Law and Practice 3-22 

(1966) [hereinafter cited as Boundaries].
4 The states in New England notably have failed to delegate this authority. Id. at 6.
5 See Md. Ann. Code art. 23A, § 19 (1957); Minn. Stat. Ann. § 414.031 (Supp. 1970).

In many states in which legislatures have delegated the power to 
alter city boundaries annexation actions must meet certain strict and 
specific procedural requirements to be valid.5 Although this pro forma 
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type of legislation may give rise to review, such review is limited to 
assuring compliance with the rigid pro forma statutory requirements; 
therefore, it is of minimal value except to prevent annexations through 
outright fraud. In contrast, other states have delegated annexation power 
bv enacting legislation that provides not only procedural safeguards, 
but also certain substantive standards that must be met. Since these 
substantive standards necessarily depend upon mixed questions of fact 
and law, review of annexations under such provisions is potentially 
more meaningful than in the pro forma states. In fact, some states have 
established statewide administrative agencies to determine whether pro
posed annexations meet the statutory standards provided by the legis
latures.6 Although this review procedure avoids the difficulties inherent 
in adversary court actions, it is still basically similar to judicial review 
and represents a useful procedure only to the extent that the prescribed 
standards are meaningful. Beyond this delegation of annexation power, 
state constitutional separation of powers provisions have prevented all 
but a few states from implementing more sophisticated or discretionary 
review procedures. Thus, 37 states provide for alteration of municipal 
boundaries by procedures that range from ad hoc legislative determina
tion of judicial or administrative agency review to mechanical applica
tion of precise statutory standards.7

'’•See. <?.g., Cal. Gov’t Code § 54790 (West Supp. 1970); Minn. Stat. Ann. § 414.01 
(Supp. 1970); Wash. Rev. Code Ann. § 35.13.171 (1965).

"J. Krasnowiechi, Legal Aspects of Planned Unit Residential Development 29 
( Urban Land Institute Tech. Bull. No. 52, 1965).

8The ten states arc Idaho, Kentucky, Mississippi. Nebraska, Pennsylvania, South Dakota, 
Tennessee, Utah, Virginia and Wyoming.

Thirteen states provide for a wider scope of review, and 10 of these 
vest the power to approve annexations in the state courts.8 Since in 
almost all instances this investiture of power in the judiciary raises serious 
constitutional separation of powers problems, it is usually disguised in 
some way, generally by insuring that enabling statutes establish standards 
so vague that their application in given factual situations cannot be 
satisfactorily challenged. Although courts appear to have only a tech
nical and traditional judicial review power under such legislation—de
termining whether statutory standards have been met—in fact they are 
free to decide cases on the basis of their discretion. As long as the legis
latures are content with the standards and the courts find the standards 
adequate, constitutional separation of powers provisions are theoretically 
satisfied, but ignored in practice. Finally, the three other states per
mitting broad annexation review utilize an administrative agency system, 
which enables the most significant type of review. In two of these 
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states several vague and imprecise statutory standards are provided in 
order to meet the delegation of powers requirements,9 while in the third 
state the vesting of discretionary power in the administrative bodies is 
openly acknowledged.10

9 See Minn. Stat. Ann. § 414.031, subdiv. 4 (Supp. 1969); Wash. Rev. Code Ann. § 
35.13.173 (1969); notes 57 & 59 infra.

10 See Cal. Gov’t Code § 5470 (West Supp. 1970).
11 See, e.g., Md. Ann. Code art. 23A, § 19 (1957); Minn. Stat. Ann. § 414.031, subdiv. 

5 (Supp. 1970); S. C. Code Ann. § 47-19.11 (Supp. 1969).
12 Md. Ann. Code art. 23A, § 19 (1957).

PROCEDURAL REQUIREMENTS

Consent to annexation by the area to be annexed is the most common 
procedual requirement,11 although frequently consent of the annexing 
city or other “interested parties” is also required for an annexation to be 
valid. An examination of the consent requirements imposed by the 
various states indicates that the type of consent necessary for annexation 
has a great influence upon the number and type of annexations that 
take place within a jurisdiction. Moreover, it also has significance in 
defining the role of the reviewing body. For example, when only the 
territory to be annexed conducts a referendum, the reviewing body is 
necessarily cast in the role of protecting the interests of the annexing 
city. Consent requirements may also be significant from a strictly pro
cedural standpoint, because the stringency of the requirements often 
dictates whether an annexation may take place.

Closely associated with consent requirements are provisions for ini
tiating annexation proceedings by petition; where such petitions require 
the signatures of a majority of the populace, they serve as a substitute 
for consent by referendum. Furthermore, when a petition is signed bv 
a majority of a designated class it is essentially a consent to the annexa
tion rather than simply an initiation of proceedings. Thus, in examining 
initiation and consent requirements, those petition procedures that also 
fulfill the consent requirement are for purposes of this discussion treated 
as the latter.

INITIATION OF ANNEXATION BY PETITION

There is wide variation among the statutes as to who may be a signa
tory to an annexation petition. In some states, such as Maryland, not 
only must a certain percentage of residents of the area proposed for an
nexation sign an annexation petition, but the signatures also must repre
sent a certain percentage of the area’s property value.12 This provision 
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indicates an attempt to protect the interests of all residents while giving 
added weight to large investors who have a greater vested interest in 
annexation proceedings. Still other states have signatory requirements 
ranging from “inhabitants” 13 to “voters” 14 to “landowners” 15 with 
a slight overall emphasis on owners of real property in the area to be 
annexed.16 Since property owners are most likely to carry the heaviest 
burden of annexation in the form of increased property taxes, such 
emphasis is logical to the extent that these requirements are designed to 
give a voice to interested parties.

13 Tex. Rev. Civ. Stat. Ann. art. 970a, § 3A (1963).
14 Pennsylvania requires the petition to be signed by “electors,” a term probably 

synonymous with “legal voters,” the requirement in South Dakota, and “qualified voters,” 
rhe requirement in Washington. Compare Pa. Stat. Ann. Tit. 53, § 59101 (1957) with 
SD. Comp. Laws Ann. § 9-4-1 (Supp. 1970) and Wash. Rev. Code Ann. § 35.13.020 
(Supp. 1967). South Dakota also requires the consent of a percentage of property own
ers in the territory proposed for annexation. S.D. Comp. Laws Ann. § 9-4-1 (Supp. 1970).

’•'•South Carolina requires that the petition be signed by “freeholders.” S.C. Code 
Ann. 47-19.11 (Supp. 1969). Utah requires a percentage of freeholders, as well as a 
percentage of real property holders. Utah Code Ann. § 10-3-1 (1962). Arizona pro
vides that owners of both real and personal property be qualified signatories. Ariz. Rev. 
Stat. Ann. § 9-471 (1956). Provisions in some other jurisdictions simply specify “land
owners.” See, Wyo. Stat. Ann. § 15.1-56(a) (1957).

16 Boundaries 7-9.
17 Pennsylvania requires at least 10 percent of the electors, an unusually low figure. 

I’he total number of electors is determined by the highest number of votes cast for any 
office in the preceding general election. Pa. Stat. Ann. tit. 53, § 59101 (1957). South 
Carolina requires the signatures of only 15 percent of the freeholders if the petition in
volves annexation to a city with a population of at least 25,000, but requires 25 percent 
when the annexing city has a population of less than 25,000. S.C. Code Ann. § 47-19.11 
(Supp. 1970); see Minn. Stat. Ann. § 414.031 (Supp. 1970) (20% of property owners 
in area to be annexed or 100 property owners, whichever is less) ; Wash. Rev. Code Ann. 
i 35.13.020 (Supp. 1969) (signatures equal to 20% of the votes cast in the last election). 
Maryland requires the signatures of 25 percent of the residents, but this figure is mis
leading since the residents must meet two separate criteria. Md. Ann. Code art. 23A, § 
19 (1957). See text accompanying note 12, supra.

18 Tennessee requires a majority of residents and property owners. Tenn. Code Ann. 
§ 6-309 (Supp. 1968); see Wyo. Stat. Ann. § 15.1-56 (1957) (majority of landowners).

Utah requires the signatures of landowmers holding not less than one-third of the 
value of the real property in the area, as well as a numerical majority of all real property 
owners. Utah Code Ann. § 10-3-1 (1962); see Ariz. Rev. Stat. Ann. § 9-471 (Supp. 
1969) (property owners representing not less than one-half of the area’s real and personal 
property’ value).

In addition to who may sign an annexation petition, there are require
ments concerning the number of such signatures, which also differ from 
state to state. Percentage requirements are most common. Although 
the percentages vary widely,17 18 most require a simple majority of the 
specified class of signatories based either on numberls or property value.19 
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As mentioned earlier, since this majority petition is actually a manifesta
tion of consent no further requirement of consent is necessary.

Variations in class requirements or percentage of necessary signatures 
may bring about inconsistent results. For example, in an area in which 
several apartment houses are located, requiring a majority of property 
owners or a number of property owners holding more than 50 per cent 
of the value of all property may necessitate only one or two signatures on 
a petition. It is possible for a single factory owner who owns a majority 
of the value of property in an area to be annexed either to block or to 
effect an annexation. On the other hand, a provision requiring majorities 
of residents or voters could lead to no annexations at all because of the 
difficulty in obtaining such a large number of signatures.

CONSENT REQUIREMENTS

Referendums in the area to be annexed are usually dependent upon 
petition provisions; if a petition is signed by a majority of a certain group 
of signatories, there is no need for a referendum in order for an annexa
tion to proceed.20 In effect, such a procedure shifts the consent require
ment from the voters in the area to others, usually property owners.21 
In contrast, when a petition does not reflect a majority, a referendum 
or election generally is required within the area to be annexed.22 Similar 
reasoning dictates an analogous result when there is no petition at all in 
the area to be annexed. Thus, while annexation in Florida requires a 
municipal proposal to adopt an annexation ordinance, the proposal 
is subject to a referendum in the area to be annexed.23 Furthermore, 
under this provision the proposal does not pass upon a simple majority 
vote, but upon a two-thirds majority, a requirement that also must be 
met in a separate referendum within the annexing city.24 Finally, even 

20See Utah Code Ann. § 10-3-1 (1962); Wyo. Stat. Ann. § 15.1-56 (1957).
21 Requirements for the consent of landowners may not coincide with the consent of 

the area itself, inasmuch as the landowners may not be representative of the voters or 
residents. It is reasonable, therefore, to consider landowners as a special interest group 
whose consent is often required. In Michigan a referendum also must be held in the 
township in which the territory to be annexed is located. Mich. Comp. Laws Ann. § 
117.9 (1967). Annexation seldom occurs in Pennsylvania as the result of a similar pro
vision. See Pa. Stat. Ann. tit. 53, § 59101 (1957).

22 See Minn. Stat. Ann. § 414.031, subdiv. 5 (Supp. 1970). Even jurisdictions that 
allow the use of minority petitions also require a local referendum. See Md. Ann. Code 
art. 23A, § 19 (1957); Pa. Stat. Ann. tit. 53, § 59101 (1957); S.C. Code Ann. § 47-19.11 
(Supp. 1969); Wash. Rev. Code Ann. § 35.13.020 (Supp. 1969). Although a petition in 
Texas needs only the signatures of three inhabitants, in some instances, it is valid only 
when there has been a prior referendum. See Tex. Rev. Civ. Stat. art. 974 (1963).

23 Fla. Stat. Ann. § 171.05 (1966).
2< Id.
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though municipal annexation in Delaware is effectuated by legislative 
determination, it too utilizes a referendum since the legislature has 
limited itself to approving annexation only after a favorable referendum 
in the area to be annexed.25

25 Del. Code Ann. tit. 22, § 101 (1953).
26 In Kentucky, the annexing city can enact an annexation ordinance without a vote 

in the area being annexed, but the ordinance is subject to a remonstrance of 75 percent 
of the freeholders in that area, followed by a public hearing and court review. Ky. 
Rev. Stat. Ann. § 81.110 (1963). Texas provides that if a city unilaterally has annexed an 
area, 50 percent of the landowners in the annexed area may petition for “disannexation.” 
Tex. Rev. Civ. Stat. art. 970a, § 10A (1963). Florida permits unilateral annexation of 
areas containing fewer than 10 registered voters, but the usual public hearing, followed 
by court review is held upon petition of any two owners of real estate in the territory 
annexed. Fla. Stat. Ann. § 171.04 (1966).

27 In West Virginia, five percent of the freeholders in the annexing city can initiate 
such a petition. W. Va. Code Ann. § 8-6-2 (8) (Supp. 1969).

28 See Ala. Code tit. 37, § 135 (Supp. 1969).
29 See Ark. Stat. Ann. § 19-307 (1947) (referendum by city voters); Col. Rev. Stat. 

Ann. § 139-21-5 (same); Tenn. Code Ann. § 6-309 (Supp. 1968) (public hearing and 
waiting period before resolution becomes final); Minn. Stat. Ann. § 414.031(3) (Supp. 
1970) (commission hearings after the city institutes the petition). Texas allows annexa
tion by amendment of the home rule charter, a procedure that involves a citywide refer
endum. Tex. Rev. Civ. Stat. Ann. art. 1182a (1963).

Another method of assuring the consent of residents in the area being 
annexed is the remonstrance procedure—a statutorily based challenge 
to annexation. This procedure typically requires that a majority or 
some other percentage of the value of property, and/or the number of 
landowners, petition for a court hearing.26 Such a system gives the peti
tioners a voice in the annexation if they are able to obtain the required 
number of signatures. A remonstrance procedure is usually provided 
whenever an annexing city has the power to act unilaterally and in effect 
replaces a vote on annexation.

Frequently, consent of the annexing city is also required as a condi
tion of annexation, and in some cases, this consent alone is enough to 
initiate an annexation.27 The most common provision permits annexa
tion to be initiated merely upon resolution of the governing body of the 
municipality desiring to annex,28 usually subject to a limitation in the 
form of a referendum, public hearing, or waiting period.29

In sum, it should be clear that the various requirements for consent 
serve as a prime force in shaping the statutory methods and procedures 
for annexation. Provisions that allow annexation without the consent 
of certain interested parties are open to the charge that democratic 
values are not served, yet those statutes that do have consent provisions 
designed to serve these values, such as Florida’s two-thirds majority 
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requirement30 and Pennsylvania’s township referendum procedure,31 
soon result in a minimum of annexation activity. Since nearly all non
routine annexations involve clearly debatable issues of wisdom and neces
sity, sufficient consensus can seldom be found to meet the necessary 
consent requirements.

30 Fla. Stat. Ann. § 171.09 (1966).
31 Pa. Const, art. 9, § 8.
32 See Mont. Rev. Codes Ann. § 11-403 (1968); Nev. Rev. Stat. § 268.580 (1967). 

There is a similar provision in Minnesota, with the added proviso that the surrounded 
land must be urban in character. See Minn. Stat. Ann. § 414. 033, subdiv. 4 (Supp. 
1970). In other states, this situation is avoided in advance by prohibiting boundary altera
tions that create enclaves surrounded by a municipality. For example, California prohibits 
any annexation that results in an area being completely surrounded by another munici
pality. Cal. Gov’t Code § 35002.3 (West 1968). Some courts have imposed this same 
limitation, even in the absence of a statutory provision. See City of Saginaw v. Board 
of Supervisors, 1 Mich. App. 65, 134 N.W.2d 378 (1965); Smith v. Shelley, 10 Ohio App. 
2d 70, 226 N.E.2d 767 (1967); Town of Fond du Lac v. City of Fond du Lac, 22 Wis. 
2d 533, 126 N.W. 2d 201 (1964). Statutory prohibitions against creating surrounded areas 
do not cover situations in which the surrounding is only partial. See Flider v. Town 
of Lake Providence, 91 So. 2d 387 (La. Ct. of App. 1957). But see Okla. Stat. Ann. 
tit. 11, § 481 (Supp. 1970). In California the property is treated as totally surrounded 
when the partial surrounding would be total except for the ocean shore line. Cal. Gov’t 
Code § 35002.3 (West 1968).

33 Idaho Code Ann. § 50-222 (1967); Mont. Rev. Codes Ann. § 11-403 (1968). See 
N.C. Gen. Stat. § 160-453.4 (1964) (lots and tracts).

34 Minn. Stat. Ann. § 414.033, subdiv. 5 (Supp. 1970).

SPECIAL ANNEXATION CONSIDERATIONS

Statutory annexation procedures established on the basis of policy 
determinations concerning the type and degree of required consent 
form the core of annexation legislation. Many special circumstances 
can be recognized, however, in which established methods are inappli
cable or irrelevant. Thus, a number of special provisions have been 
enacted to provide a separate annexation methodology to fit these special 
circumstances. For example, property surrounded by the city is often 
subject to simplified annexation procedures, which make it possible to 
unilaterally annex such property.32

Another special provision involves unplatted land which, probably 
in the interest of agricultural acreage, is often excluded from annexa
tion procedures, although the wording of the exemptions varies. Some 
states require that in order to be annexed, land must be in “lots and 
blocks” 33 while in others it must simply be “platted.” This qualification 
is often related to acreage, such as in Minnesota, where unplatted land 
can be annexed, but only in blocks of 200 or less acres.34 Other juris
dictions require both platting and a minimum lot size in the annexed 
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blocks35 * with five acres appearing to be the standard minimum lot size. 
Even in the absence of specific statutory authority, courts in Arkansas, 
Missouri, and Nebraska have found platting to be a factor in annexa
tions.30 This general requirement that land be platted before it may be 
annexed illustrates the use of a procedural requirement to implement a 
substantive policy standard, in this instance urbanization. In contrast, 
some statutory schemes specifically allow annexation of unplatted terri
tory,37 and in some states, if property proposed for annexation is un
platted, it is more likely that special annexation provisions will be ap
plicable. For example, four states allow annexation of unincorporated 
property by ordinance or resolution of the annexing municipality’s 
governing body.38

; D. Hagman, Standards for Incorporation and Municipal Boundary Change: Recom
mendations Based On a Study of Statutory and Case Law in the United States, at 4-5, 
Feb. 1968 (unpublished report of the Institute of Government and Public Affairs, Uni- 
versitv of California at Los Angeles). Illinois requires the express consent of the landown
ers in order to annex unplatted land of more than 10 acres unless the land is surrounded 
on three sides by platted lands. III. Rev. Stat. ch. 24, § 7-1-2 (1970).

3,5 See Garner v. Benson, 224 Ark. 215, 218, 272 S.W.2d 442, 443 (1954); Johnson v. 
Parkville, 269 SAV.2d 775, 777 (Ct. App. Mo. 1954); Barton v. City of Omaha, 180 Neb. 
752, 754, 145 NAV.2d 444, 446 (1966).

37 Ind. Ann. Stat. § 48-716 (Supp. 1969); S.D. Comp. Laws Ann. § 9 4-6 (1968).
s Ala. Code tit. 37, § 135 (Supp. 1970); Ark. Stat. Ann. § 19-307 (Supp. 1969); 

I! nn. Coni Ann. § 6-309 (Supp. 1968); Tex. Rev. Civ. Stat. Ann. art. 970a (1963). 
Rut cf. note 26, supra.

‘D. Hagman, supra note 35, at 4-25. Missouri authorizes annexation of incorporated 
territory through procedures that in fact constitute a consolidation action. Mo. Ann. 
Stat. § 82-090 (Supp. 1969).

40 See Fla. Stat. Ann. § 171.05 (1966) (annexing city no smaller than 10,000); Tex. 
Ria. Civ. Stat. Ann. art. 1182b, 1265 (1963) (city to be annexed no larger than 5,000). 
Alaska does not provide a population standard, but by prohibiting annexation of “cities,” 
implies that villages can be annexed. Alas. Stat. § 29.70.220(2) (1962).

41 See, e.g., Ark. Stat. Ann. § 19-307 (1968); Ga. Code Ann. § 69-908 (1967); Kans. 
Stat. Ann. ' 12-502 (1964). Kansas relaxes its prohibition when the annexing city itself 

Annexation of incorporated areas is also governed by special provi
sions, which either prohibit it or limit the circumstances in which it can 
be done. Inasmuch as it generally involves the absorption or dissolution 
of the annexed governmental unit, most states prohibit annexation of 
incorporated areas and require that such municipal mergers be imple
mented only in accordance with statutory consolidation provisions.39 
Some states, however, specifically allow annexation of incorporated ter
ritory under certain conditions, the most common of which is a popula
tion standard.40 Special provisions likewise apply when a municipality 
in one county attempts to annex property in another county. For 
example, many jurisdictions expressly prohibit annexations that cross 
county lines,41 but even when there is no such express prohibition some 
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courts have implied this limitation.42 In contrast, Oregon specifically 
provides for annexation of territory lying only partly within the same 
county as the annexing city.43

lies in more than one county, although the annexation must fulfill the same requirements 
as if both cities were in the same county. Kan. Stat. Ann. § 12-502 (1964).

42 See Barton v. City of Omaha, 180 Neb. 752, 145 N.W.2d 444 (1966). Courts in 
Pennsylvania and Tennessee have held that the fact that a proposed annexation crosses 
county lines must be considered, even if the statute is silent. See In re Conewago Town
ship, 209 Pa. Super. 426, 431, 228 A.2d 212, 214 (1967); Town of Mount Carmel v. City 
of Kingsport, 217 Tenn. 298, 397 S.W.2d 379 (1965).

43 Ore. Rev. Stat. § 222.111 (1968).
44 See Colo. Rev. Stat. Ann. § 139-21-5(3) (Supp. 1965).
45 See Del. Code Ann. tit. 22, § 101 (Supp. 1968); S.C. Code Ann. § 47-18.1 (1962).
46 Minn. Stat. Ann. § 414.031, subdiv. 2 (Supp. 1970).
47 Cal. Gov’t Code § 35201.5 (West 1968); Wis. Stat. Ann. § 66.025 (1965). Cali

fornia also specifically provides for annexation of property owned by a school district 
when the district encompasses part of the annexing city. See Cal. Gov’t Code § 35201 
(West 1968). Other statutory provisions deal with conflicts that may arise when the 
area to be annexed is owned by the county, state, or federal government. Generally the 
procedure is simplified, but the consent of the governmental body owning the territory 
to be annexed is required. Montana provides express standards for the annexation of land 
owned by either the state or federal government. Mont. Rev. Codes Ann. § 11-511 
(1968). Illinois and Minnesota permit annexation of state-owned property with the 
state’s permission. See III. Ann. Stat. ch. 27, § 7-1-2 (1970); Minn. Stat. Ann. § 
414.065 (Supp. 1970). Courts in South Carolina and Kentucky have found no obstacle to 
annexation of state or federally owned land. See Howard v. Commissioners of the Sink
ing Fund, 344 U.S. 624, 627 (1953); Hollingsworth v. City of Greenville, 241 S.C. 378, 128
S.E.2d 704 (1962).

48See Barbe v. City of Lake Charles, 216 La. 871, 895, 45 So.2d 62, 70 (1950).
49 See, Iowa Code § 362.26(5) (d) (Supp. 1970).

Another situation that is frequently subject to special annexation pro
cedures occurs when territory proposed for annexation is owned by the 
annexing municipality, in which case restrictions upon annexation gen
erally are relaxed. Thus, when an area proposed for annexation is city- 
owned, notice and hearing44 as well as the referendum requirement,45 
are sometimes waived. For example, Minnesota waives the commission 
hearing,46 and except under special circumstances both California and 
Wisconsin waive the requirement for contiguity.47

Finally, in addition to the factual circumstances surrounding a pro
posed annexation, the characteristics and consequences of the annexation 
action itself are also factors shaping annexation procedures. Although 
motive normally is not a relevant consideration in determining the 
validity of governmental action, notable exception is made when that 
action is in an annexation. Thus, annexations based solely or primarily 
upon a desire to increase a city’s revenues have been prohibited, cither 
as a result of court decisions,48 or because of statutory provisions.49
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Conversely, in Kentucky the necessity of paying increased municipal 
taxes is not a sufficient reason to preclude annexation.50 Perhaps to in
sure that the increase in taxation resulting from annexation is not overly 
onerous, several states, among them Oklahoma, have enacted statutes 
limiting taxation after annexation.51

50 Voorhees v. City of Lexington, 377 S.W.2d 57 (Ky. 1964). See also Va. Code Ann. 
S 15.1-1040 (1964).

81 See Oki.a. Stat. Ann. tit. 11, §§ 490, 1044 (1959).

Since any reviewing body must determine at least whether procedural 
annexation requirements have been met. procedural review is inex
tricably interwoven with the standards that guide reviewing bodies. In 
addition, because some states do not limit review to procedural con
siderations, it is also necessary to analyze both the substantive require
ments that must be met for an annexation to be approved and the bodies 
that must give this approval. In this regard, administrative agency 
review of annexation is presently the most liberal form of review and 
deserves close examination because of the flexibility and expertise such 
agencies offer.

Review by Administrative Agencies

Vesting the power to review annexations in administrative agencies 
rather than the courts is a relatively new and expanding concept which 
insures that the impact of an annexation upon all parties is subject to a 
thorough examination, regardless of whether there is a party opposing 
the annexation to bring up its less favorable aspects. Furthermore, the 
expertise of administrative agencies resulting from their specialized func
tion enables them to delve into the most intricate annexation issues with 
a greater knowledge of the problems and legal requirements than is 
possible for the courts, which at best engage in annexation review on 
relatively few occasions. Administrative agency review, however, is 
but a method of reviewing annexations, the effectiveness of which de
pends to a great extent upon whether enabling legislation requires that 
review be discretionary or nondiscretionary. Although the former 
represents the more liberal approach, only California, Minnesota and 
Washington currently permit discretionary administrative agency re
view of annexation. Since they may serve as prototypes for other states, 
the similarities and differences among the agencies in these three states 
should be examined.

Before considering the various aspects of discretionary review it is 
necessary to emphasize that each reviewing agency operates within the 
context of a legislative grant of authority—an enabling statute—which
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generally is couched in terms of “standards” and/or “factors.” Although 
both standards and factors are legislatively prescribed guidelines used 
to determine the validity of annexations, the terms connote different 
roles that the particular guidelines are to serve in the review process. 
Standards are those guidelines that are mandatory in their effect; a pro
posed annexation at least must meet such standards to be approved. 
Factors, on the other hand, are guidelines for use by a reviewing body; 
they operate as suggested requirements, no one of which by its absence 
is necessarily fatal to an annexation.

DISCRETIONARY ADMINISTRATIVE AGENCY REVIEW

Although the Minnesota agency’s review standards52 are actual re
quirements, a cursory examination reveals that despite their extensive
ness they are quite vague. Similarly the standards established for the 
agency review system in Washington are vague, but they are also rela
tively simple, essentially requiring only that the review board inquire 
as to whether the annexation is in the general public interest and in the 
best interests of all parties concerned.53 While these vague standards 
in Minnesota and Washington have both fulfilled the formal need for 
standards and allowed the agencies to act with discretion, agency review 
legislation in California has gone even further, ignoring formal standards 
and placing complete discretion in Local Agency Formation Commis
sions. In fact, these Commissions, which were created to review and 
either approve or disapprove annexations and similar actions,54 have 
the power to adopt their own standards for evaluating proposed an
nexations. In addition, the Commissions govern annexation procedures 
by promulgating and enforcing rules and regulations.55

52 The Minnesota review agency can approve an annexation only upon a finding that it:
[I]s required to protect the public health, safety, and welfare in reference 
to platt control or land development and construction which may be reason
ably expected to occur within a reasonable time . . . [and] that the annexa
tion would be in the best interest of the annexing municipality and of the 
area proposed for annexation . . . [or] that the property proposed for an
nexation is now or is about to become urban or suburban in character.

Minn. Stat. Ann. § 414.031, subdiv. 4 (Supp. 1970).
53 The review board must determine that the “property to be annexed is of such 

character that such annexation would be in the public interest and for the public welfare, 
and in the best interest of the city, county, and other political subdivisions affected.” 
Wash. Rev. Code Ann. § 55.13.173 (1965).

54 The Local Agency Formation Commissions review and approve or disapprove the 
incorporation of municipalities, the formation of special districts, and the annexation of 
territory to municipalities. See Cal. Gov’t Code § 54790(c) (West Supp. 1969).

55 Id.
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Factors Reviewed. Discretion must not be permitted to sanc
tion arbitrariness, and presumably in an attempt to lessen the danger 
of the latter without adversely restricting the good faith exercise of 
rhe former, the California legislature enumerated several factors which 
must be considered by the Commission when evaluating any proposed 
annexation. These factors include such considerations as population, 
land use, geographic conditions, community services, social and eco
nomic interests, and the general consequence of the new boundaries.56

56 The factors are:
a) Population, population density; land area and land use; per capita 

assessed valuation; topography, natural boundaries, and drainage basins; 
proximity to other populated areas; the likelihood of significant growth 
in the area, and in adjacent incorporated and unincorporated areas, 
during the next 10 years.

ib) Need for organized community services; the present cost and adequacy 
of governmental services and controls; probable effect of the proposed 
incorporation, formation, annexation, or exclusion and of alternative 
courses of action on the cost and adequacy of services and controls in 
the area and adjacent areas.

(c) The effect of the proposed action and of alternative actions, on ad
jacent areas, on mutual social and economic interests and on the local 
governmental structure of the county.

d) The definiteness and certainty of the boundaries of the territory, the 
nonconformance of proposed boundaries with lines of assessment or 
ownership, the creation of islands or corridors of unincorporated terri
tory, and other similar matters affecting the proposed boundaries.

Cat. Gov't Code § 54796 (West 1966).
57 I. The immediate and prospective populations of the area to be annexed;

2. The assessed valuation of the area to be annexed, and its relationship to 
population;

3. The history of and prospects for construction of improvements in the 
area to be annexed;

4. The needs and possibilities for geographical expansion of the city;
5. The present and anticipated need for governmental services in the area 

proposed to be annexed including but not limited to water supply, sewage, 
and garbage disposal, zoning, streets, and alleys, curbs, sidewalks, police 
and fire protection, playgrounds, parks and other municipal services, and 
transportation and drainage;

6. The relative capabilities of the city, county, and other political sub
divisions to provide governmental services when the need arises;

’. The existence of school districts and special districts within the area 
proposed to be annexed, and the impact of annexation upon such dis
tricts;

The technical review in Washington and Minnesota actually differs 
very little substantively from review in California. They do differ in 
form, however, since both Washington and Minnesota have not only 
formal standards to which they must adhere, but also legislatively estab
lished factors which must be considered. Although Washington’s 
factors57 are very similar to those in California, both of which were 
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promulgated relatively recently,58 Minnesota’s factors,59 which were of

8. The elimination of isolated unincorporated areas existing without ade
quate economical governmental services;

9. The immediate and potential revenues that would be derived by the city 
as a result of annexation, and their relation to the cost of providing 
service to the area.

Wash. Rev. Code Ann. § 35.13.173 (1965).
58 The California and Washington statutes were most recently amended in 1965. See 

Cal. Gov’t Code § 54796 (West 1966); Wash. Rev. Code Ann. § 35.13.173 (1965).
59 (a) Present population, past population growth and projected population

of the property proposed for annexation and the annexing municipality;
(b) Area of the property proposed for annexation and the annexing mu

nicipality;
(c) Present pattern of physical development of the property proposed for 

annexation and the annexing municipality including residential, indus
trial, commercial and institutional land uses;

(d) Comprehensive plans for development of the property proposed for 
annexation and the annexing municipality including projected develop
ment for the area as developed by the metropolitan council or the state 
planning agency;

(e) Type and degree of control presently being exercised over develop
ment of the property proposed for annexation and the annexing mu
nicipality including zoning ordinances, subdivision regulations and 
housing and building codes;

(f) Natural terrain including general topography, major watersheds, soil 
conditions and such natural features as rivers, lakes and major bluffs;

(g) Present governmental services being provided in the annexing munici
pality and the property proposed for annexation, including water and 
sewer service, fire and police protection, street improvements and main
tenance, and recreational facilities;

(h) Existing or potential problems of environmental pollution and the need 
for additional services to avoid or minimize these problems;

(i) Fiscal data of the annexing municipality and the property proposed for 
annexation including assessed valuation trends, mill rate trends (state, 
county, school district and town) and present bonded indebtedness;

(j) Relationship and effect of the proposed annexation on communities ad
jacent to the area and school districts within and adjacent to the area;

(k) Analysis of whether the needed governmental services can best be pro
vided through incorporation, or consolidation with or annexation to an 
adjacent municipality;

(l) Adequacy of town government to adequately deal with problems of 
the property proposed for annexation;

(m) Availability of space within the annexing municipality to provide for 
projected future growth;

(n) Plans and programs by the annexing municipality for providing needed 
government services to the proposed annexed property;

(o) Degree of contiguity of the boundaries between the annexing munici
pality and the proposed annexed property; and

(p) If only a part of a township is annexed, the ability of the remainder of 
the township to continue or the feasibility of it being incorporated 
separately or being annexed to another municipality.

Minn. Stat. Ann. § 414.031, subdiv. 4 (Supp. 1970).
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much earlier origin,60 are somewhat distinguishable. A reasonable ex
planation for this result is that the factors in California and Washington 
were based in part upon experiences in Minnesota and a desire to improve 
upon the earlier legislation. The West Coast states also appear to have 
included certain factors particularly applicable to that area of the coun
try.

60 fhe Minnesota Municipal Commission was created in 1959. See Minn. Stat. Ann. § 
414.01 (Supp. 1970).

61 See Cal. Gov’t Code § 54796(b) (West 1966); Minn. Stat. Ann. § 414. 031, subdiv. 
4(g) (Supp. 1970); Wash. Rev. Code Ann. § 35.13.173(5) (1965); notes 56, 57, & 59 
rupra.

'-See Minn. Stat. Ann. § 414.031, subdiv. 4(m) (Supp. 1970); Wash. Rev. Code Ann. 
§ 35.13.173(4) (1965); notes 57 & 59 supra.

63 “If there is a need for additional territory it is clear that annexation should be 
allowed, assuming other conditions have been met. The factor itself does not so indi
cate, but it is clear from previous cases and general annexation doctrine that if a need 
for additional territory is shown the policy judgment has been made—annexation should 
be allowed.” L. Grosenick, Summary of Findings and Recommendations for Changes 
in the Minnesota Municipal Commission Law, Minnesota Statute, 414, at 35 (undated) 
(unpublished report of the Municipal Reference Bureau, University of Minnesota).

64 Cal. Gov’t Code § 54796(d) (West 1966); Minn. Stat. Ann. § 414.031, subdiv. 
4(1) (Supp. 1970); see notes 56 & 59 supra.

Standards or Factors. The relationship between standards and
factors is at times both perplexing and confusing; both terms commonly 
are misused. Some factors are not really factors at all, at least not in 
the usual sense of guidelines for consideration in reviewing proposed 
annexations but rather are actual standards, albeit phrased in indirect 
language, which must be met before an annexation can be approved. 
For example, California, Minnesota, and Washington provide that the 
need for governmental services in the territory to be annexed must be 
considered by the reviewing body,61 and a reasonable interpretation of 
this factor inevitably leads to the conclusion that without this need an 
annexation proposal will be considered unreasonable. Similarly, the need 
for additional territory is a factor in both Washington and Minnesota,62 
vet because it can be assumed that such a need is necessary in order for 
an annexation to obtain approval, this factor too, is clearly a standard.63 
Other factors that arc standards in weakly disguised form are California’s 
“definiteness and certainty of the boundaries of the territory” and Min
nesota’s “[a]dequacy of [the] town government to adequately deal 
with problems of the property proposed for annexation. . . .” 64

While other factors are not as clearly considered standards, they 
nevertheless seem to point to particular types of results. Thus, Wash
ington’s factor calling for “the elimination of isolated unincorporated 
areas,” seems to be stating a goal to be sought by the agency rather than 
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a consideration. Furthermore, some factors, such as California’s “prox
imity to other populated areas,” and Washington’s “relative capabilities 
of the city, county, and other political subdivisions to provide govern
mental services when the need arises,” 65 seem to be designed to enable 
the agency to better choose among alternatives once the need for some 
type of boundary alteration has been determined.66 In light of this con
fusion, a detailed study of the operation of the Minnesota Municipal 
Commission suggested that “[t]he statutes should contain standards 
rather than ‘factors’ to consider. . . .” 67 Despite this recommendation 
based upon the extensive experience in Minnesota, the newer California 
and Washington statutes greatly exceed Minnesota’s substitution of 
factors for standards.

«5 Cal. Gov’t Code § 54796(a) (West 1966); Wash. Rev. Code Ann. § 35.13.173(6) 
(1965); see notes 56 & 57 supra.

66 It has been suggested that “the statutes listing factors and giving wide discretion 
may have been drafted out of a sense of inability to determine what the policy should 
be. The entire matter is so difficult that it may have been delegated in the hope that 
somehow the administrators would be able to formulate policy on boundary changes.” 
L. Grosenick, supra note 63, at 36.

C7 Id. at 35. The study further notes that “perhaps enough experience has been gen
erated and enough legislative will has been mustered, so that the state can now begin to 
think clearly about how and when boundary changes should take place. The adoption 
of carefully considered, objective standards should therefore be the next creative step in 
municipal boundary legislation.” Id. at 36.

68 See D. Hagman, supra note 35, at Section 4.

In sum, both factors and standards have only the meaning that the 
reviewing agency gives them in their daily application. This conclusion 
is particularly evident in Minnesota, in which a considerable body of 
decisional law has developed through actual application of the statute’s 
provisions, giving specific meaning to such terms as “the annexing mu
nicipality’s need for space for expansion,” “unincorporated territory,” 
“abutting,” “need for governmental services,” and “the annexing/an- 
nexed area ratio.” 68

Review Process. An examination of the general purpose and
approach of the legislation in California, Minnesota, and Washington 
requires an understanding of the operation of the reviewing agencies 
within the larger framework of the entire annexation process. Further
more, analysis of the standards and factors operative upon the admin
istrative bodies of each state can be understood only in the context of 
the review function they control.

In none of these three states has the agency’s involvement in the review 
process been accepted as a substitute for pro forma requirements. Rather, 
agency review operates in addition to the pro forma requirements.
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specifically the requirement for a referendum in the area proposed for 
annexation.69 In fact, the review process precedes any required election, 
and the function of the agency is to determine whether or not general 
election should be conducted. Thus, the reviewing agency can prevent 
an election and thereby preclude an annexation, but it cannot force an 
annexation; it can only require an election, placing the ultimate fate 
of a boundary change upon the electorate in the area proposed for an
nexation. Moreover, since only the electorate of the area to be annexed 
votes in a referendum, the interests of the annexing city must be pre
sented through the agency. The structure of this arrangement suggests 
that the reviewing agency protects the interests of the annexing city 
while the election process protects the interests of the territory pro
posed for annexation. Although a typical adversary situation can be 
envisioned, the proponents of the agency review system did not appear 
to intend this result. In addition, such a procedure would not be amen
able to proper application of annexation standards and factors which 
demands impartial agency evaluation of the realities of each individual 
case and consideration of all possible implications.

Policy. Experience in Minnesota suggests that such evaluation
and consideration is not readily achieved, since it is impossible to ignore 
either the adversary nature of the total legal structure or political prac
ticalities. It is not surprising, therefore, that more recent statutes show 
an increased concern for the interests of the annexing city and less for 
the interests of the territory proposed for annexation.

The structure of the earlier Minnesota statutes inevitably served as a 
model for draftsmen of later legislative endeavors. The initial Minnesota 
statutes required consideration of the “relative assessed valuation” in the 
annexing city, as well as in the area to be annexed, but did not other
wise provide for the direct protection of the city.70 The interests of the 
area proposed for annexation were heavily protected by the prescribed 
factors. For example, the need for space by the annexing municipality, 
the need for governmental services by the area to be annexed, and the 
ability’ of the city to provide these needed services are all actually 
standards protecting against unreasonable annexations.71 Furthermore, 
if these requirements are met and if the reviewing agency—the Minne-

I litre are minor exceptions to this general rule, but the exceptions only occur when 
the Outcome of the local referendum can be predicted, such as when the majority of the 
landowners, both in number and in territory owned in the area proposed for annexation, 
have signed the petition requesting annexation.

70Minn. Stat. Ann. § 414.02 (Supp. 1970).
71 See Minn. Stat. Ann. § 414.031, subdiv. 4 (Supp. 1970); note 59 supra.



760 The Georgetown Law Journal [Vol. 58:743

sota Municipal Commission—also finds that the relative assessed valua
tions are acceptable, then consideration of the proposed annexation’s 
impact upon any existing local township serves as a guide to the type 
of boundary change that is preferable. Presumably, this latter factor 
should minimize harm to local existing governments, but this interfer
ence is, at best, speculative, since the intent of this factor is not clear. 
Despite the volume of annexation cases the Minnesota Commission has 
not yet succeeded in developing a body of law specifically interpreting 
the provisions of the act.

The policy implications of the relative area and relative population 
factors,72 are similarly vague. Arguably they were included by the 
legislature without a great deal of thought, simply because they were 
factors that traditionally had been considered relevant to annexation 
decisions. The policy judgments these two factors probably repre
sented under prior pro forma legislation, however, do not apply under 
the administrative review system, and for this reason it has been recom
mended that these factors be omitted in the future.73

12 See Minn. Stat. Ann. § 414.031, subdiv. 4(a), (b) (Supp. 1970); note 59 supra.
73 L. G rosenick, supra note 63, at 55.
74 Id. at 30.
75 See Cal. Gov’t Code § 54796 (West 1966); note 56 supra.

Interestingly, none of Minnesota’s factors have been directly related 
to the potential “urbanization” of the area proposed for annexation, 
perhaps because both the traditional annexation test in Minnesota (the 
“Minnetonka Test”) and the present standards, vis-a-vis factors, have 
been designed to turn directly upon an urban/nonurban distinction.74 
This distinction, therefore, is focused upon in considering all factors.

The California statute is not markedly different in its basic form from 
Minnesota’s except that the factors are not augmented by standards. 
Consequently, the urbanization of the area proposed for addition must 
be examined in considering specific factors,75 such as “land area and 
use” and “the likelihood of significant growth in the area,” which are 
both amenable to an examination of urbanization. In addition, California 
requires consideration of “topography,” “natural boundaries,” and 
“drainage basins,” which also are relevant to urbanization.

In all other respects the intent and scheme of the California and 
Minnesota statutes roughly parallel each other, with only a few ex
ceptions. The function of protecting the annexing city’s interests is 
somewhat expanded in California, as the factors of “present cost and 
adequacy of governmental services and controls” and “per capita as
sessed valuation” attest. Furthermore, the standards disguised as factors 
protecting the area proposed for annexation have been reduced to the 
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“need for organized community services” and “the definiteness and cer
tainty of the boundaries of the territory.” The latter is actually more 
relevant to orderly development than to protecting the interests of the 
area to be annexed. Thus, the protection of these interests is much 
weaker in California than in Minnesota. Although certain other Cali
fornia factors, such as “ [t ] he effect of the proposed action ... on ad
jacent areas, on mutual social and economic interests and on the local 
governmental structure of the county” seem to offer little guidance 
and are likely to be applied in the same manner as Minnesota’s factor 
concerning impact of the annexation on the township. Another factor 
in California, which might serve as a guide to alternative action once 
the necessity for some form of boundary change has been determined, 
is the proposed annexed area’s “proximity to other populated areas. . . .” 
Finally, without further legislative guidance. California’s factors of popu
lation and land area, like Minnesota’s, are probably largely irrelevant.

In view of the statutory failings in California and Minnesota, the 
Washington statute76 clearly establishes the most satisfactory of the 
three administrative review schemes. Wisely, the irrelevant factors of 
population and land area have been omitted, based upon Minnesota’s 
unsatisfactory experience.77 The population factor has been retained, 
however, in conjunction with assessed valuation in order to provide an 
index of growth indicating the degree of urbanization. Since the tra
ditional factors of the annexing city’s need for space and the proposed 
annexed territory’s need for services furnish standards to protect against 
unreasonable annexations, they also have been retained in the statute.

76See Wash. Rev. Code Ann. § 35.13.173 (1965); note 57 supra.
77 L. Grosenick, supra note 63, at 55.
78 See Wash. Rev. Code Ann. § 35.13.173(6) (1965); note 57 supra.

Protecting the annexing municipality’s interest, which in light of the 
practical operation of agency review must have a high priority, is more 
extensively accomplished in Washington than in either Minnesota or 
California. The review agency must consider per capita assessed valua
tion. the need for improvements in the area to be annexed, expected 
revenue production increases in relation to increased costs, and the 
impact of annexation upon school districts. All of these factors tend to 
focus attention upon the potential responsibilities of the annexing city. 
As a guide for choosing among alternative reorganization plans, the 
agency must consider “the relative capabilities of the city, county, and 
other political subdivisions to provide governmental services when the 
need arises.” 78 Finally, Washington, as do California and Minnesota, 
provides that the reviewing agency is not limited in its consideration 
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to the listed factors. Thus, the special circumstances surrounding each 
particular annexation case are often determinative.

Composition of the Reviewing Agency. The Washington
scheme is also more effective in that the reviewing agency in each case 
is a local agency established by the individual annexing municipality’ 
which is concerned only with boundary alterations affecting that mu
nicipality.79 This arrangement is preferable to the Minnesota central 
state commission in two distinct aspects. First, since to a large degree 
practical and political considerations force the reviewing agency to 
represent the interests of the annexing municipality, an agency" estab
lished by the municipality itself, even though all its members are not 
directly responsible to the municipality,80 is better able to insure such 
representation. To the extent that the interests of the area to be an
nexed are underrepresented, the potential defeat of an annexation action 
in an election in the area proposed for annexation militates against a 
biased decision by the agency. Secondly, locating the reviewing agency 
in the area where the annexation is to occur generally results in more 
enlightened agency membership. Minnesota’s experience with a single, 
state reviewing commission indicates that the lack of a local orientation 
and of first-hand information about local problems is a source of con
siderable difficulty since the reviewing agency must depend upon 
evidence obtained formally, either through hearings and expert wit
nesses, or through its own research facilities.81 82 Although the scheme in 
California is similar to that in Washington, providing for local agencies 
rather than a single centralized state reviewing commission, the emphasis 
is at the county rather than city level, with some city representation?2

w See Wash. Rev. Code Ann. § 35.13.171 (1965).
80 In Washington, the commission members are the city mayor, the chairman of the 

board of county commissioners, the director of the state department of commerce and 
economic development, and rhe school board chairman in the area proposed for an
nexation. Id.

81 L. Grosenick, supra note 63, at 28.
82 The commission consists of five members in counties that have municipalities within 

their borders, two appointed by the board of county supervisors from its membership, 
two municipal officials from the county appointed by a city selection committee, and 
one private member appointed by the other four. If there is only one city in the county’, 
two members of the commission represent the county, two represent the general public, 
and one represents the city. Where there is no city' within the county, three members 
represent the county and two represent the general public. Cal. Gov’t Code §§ 54780 82 
(West Stipp. 1970).

NONDISCRETIONARY ADMINISTRATIVE AGENCY REVIEW

New Mexico provides an excellent example of an administrative re
view agency in which the functions are not discretionary. As in Minnc- 
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sota, there is a single, statewide agency responsible for all annexations,83 
and its organization and operation84 are representative of other similar 
nondiscretionary agencies. New Mexico’s review agency, however, 
functions in a manner that is superior to many of its counterparts. The 
agency commission is required to hold public hearings in the municipal
ities proposing to annex.85 Furthermore, the commission has full power 
to dictate the results of annexation petitions by ordering annexation of 
all or part of the proposed territory, depending upon what portion of 
rhe territory, if any, meets the necessary legal requirements.86 The 
latter power is quite significant, and marks a notable departure from 
the general restriction to either approve or disapprove a proposed an
nexation in its entirety, which historically has crippled traditional meth
ods of review.

83 “The municipal boundary commission shall consist of three [3] members who shall 
be appointed by the governor. One [ 1 ] of the members shall be an attorney licensed to 
practice in New Mexico and no more than two [2] of the members shall be members of 
rhe same political party. Each of the members shall be residents of a separate county of 
New Mexico.” N.M. Stat. Ann. § 14-7-12 (1953).

M After receiving a petition the secretary to the municipal boundary commission must 
call a meeting of the commission within 60 days of the receipt of the petition. The 
secretary to the municipal boundary commission is then required to give notice of a 
public hearing on the petition. Id. § 14-7-14(B).

The municipal boundary commission shall meet in the municipality to which the
territory is proposed to be annexed, and shall hold a public hearing on the question of 
annexing to the municipality the territory petitioned to be annexed.” Id. § 14-7-14(0. 

§ 14-7-15(B), (C) & (D).
87 M. § 14-7-15(A) (2).
^ld. § 14-7-15(D).

As the name suggests, the undesirable aspect of nondiscretionary 
agencies is that neither the power to approve partial annexation nor the 
more typical power to accept or reject the entire proposal is in any 
degree discretionary. If the agency commission determines that the 
territory proposed for annexation is contiguous to the annexing mu
nicipality and can be provided with municipal services by the annexing 
municipality, then the territory or whatever part of it meets these con
ditions must be ordered annexed.87 If such conditions are not met, the 
commission cannot order the annexation.88 The result of this limitation 
is that the boundary commission, despite its lofty rainment, actually 
functions as a mere fact-finding body, automatically issuing orders upon 
rhe basis of its determinations, without considering the merits of the 
annexation. This procedure is, of course, administrative review, but 
certainly not discretionary review, and it is difficult to envisage how 
any of the goals associated with discretionary review can be expected 
to operate within such a scheme.



764 The Georgetown Law Journal [Vol. 58:743

Advisory Review

Although Wisconsin has vested an administrator with discretionary 
authority to review annexations, such authority is only advisory. The 
administrator considers whether the proposed boundary change is in 
“the public interest,” 89 a question basically determined by deciding 
whether the territory to be annexed will receive better govermental 
services and whether the geographical shape and homogeneity of the 
proposed annexation is satisfactory.90

89 Even advisory review, however, is not employed for less important annexations, 
which may proceed simply by referendum or by direct annexation. The legislature has 
provided the public interest review test for annexations within populous counties and 
annexations of one square mile or more. See Wis. Stat. Ann. § 66.021 (11) (b) (Supp. 
1969).

90 See Wis. Stat. Ann. § 66.021 (11) (c) (Supp. 1969).
91 Id. § 66.02 (Supp. 1969).
92/¿Z. § 66.021 (11) (a), (b) (Supp. 1969).

One deficiency of the Wisconsin system is that discretion is vested 
in an administrator—the head of planning in the department of local 
affairs and development—rather than in an administrative agency.91 Even 
though it might be reasonable to infer that in determining the public 
interest the head of the planning functions utilizes all available resources 
and all personnel in his department, no such procedure was included 
in the enabling statute. In any event, the final authority is his alone, 
and even to the extent that he employs all resources under his control, 
it is unlikely that all possible conflicting interests will be represented, 
given the inadequacies of most bureaucratic structures.

In the final analysis, however, these considerations are of little im
portance since regardless of the quality of the administrator’s judgment 
or the extent to which he utilizes the resources at his command, he has 
no real power over the matters to which his discretion is applied. His 
function is only advisory with no authority to act in any other capacity. 
In the case of annexations in populous counties the annexing municipality 
makes the final decision whether to annex, and although the recom
mendation of the administrator must be considered, it does not neces
sarily have to be followed. Similarly, when an annexation is of one 
square mile or more, the final determination of public interest upon 
which the annexation’s validity depends, is made by the circuit court 
of the county in which the annexing village or city is situated, and the 
circuit court is required only to be in receipt of the administrator’s 
recommendation, which it does not even have to take into considera
tion.92



1970] Municipal Annexation Review 765

Judicial Review

Despite the inherent advantages of administrative review agencies, 
delegation of review authority to the judiciary is still the rule in most 
states.' Judicial delegation, however, raises separation of powers prob
lems, resulting in various limitations upon the type of review. Even 
in the 10 states providing for discretionary judicial review of annexa
tions9, it has been necessary to overcome the problems presented by 
constitutional separation of powers clauses. Furthermore, because of 
the interpretations given to similar constitutional provisions in the differ
ent states, it is difficult to predict whether discretionary judicial review 
will be found valid. Nevertheless, a discussion of the differing interpre
tations should help bring these problems into focus and provide a guide 
for future legislation.

DISCRETIONARY JUDICIAL REVIEW

Under the Wisconsin scheme, the actual power to order an annexa
tion is vested in the annexing city in the case of annexations within 
populous counties and in the circuit court in the case of annexations of 
one square mile or more.* 94 95 * The terms of this delegation of power in 
the former case arc unimportant, at least in the sense that a city’s govern
ing body can legitimately exercise legislative functions, but the delega
tion to the judiciary has caused serious problems, which were raised in 
Toavn of Beloit v. City of Beloit?*  Confronted with a claim that the 
Wisconsin review scheme’s delegation of powers violated constitutional 
separation of powers provisions,97 the trial court held that since the 
circuit court had been granted unlimited pow’er to determine what con
stitutes public interest, it had been unconstitutionally empowered with 
a legislative function. The state supreme court rejected this interpreta
tion of the statute. Instead, it held that the legislature must have in
tended the same standards/f actors established to guide the state director 
of planning to apply to the determination of public interest by the cir
cuit court.98 The court then went on to examine these specific statutory 
standards in order to establish whether they sufficiently limited the 
circuit court’s review authority to avoid violating separation of powers

- Legislatures, especially in the New England states, still retain the power to annex. 
Boundaries, supra note 3, at 3-22.

94 The ten states are Idaho, Kentucky, Mississippi, Nebraska, Pennsylvania, South 
Dakota, Tennessee, Utah, Virginia, and Wyoming.

95 See note 92 supra and accompanying text.
»« 37 Wis. 2d 637, 155 N.W.2d 633 (1968).
97 Id. at 643, 155 NAV.2d at 635; sec note 104 infra.
98 Id. at 649; 155 N.W.2d at 638; see note 92 supra and accompanying text.
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requirements." The court recognized that the probable intention of 
the legislature was to provide “for a court’s determination of public 
interest as designated factors.”99 100 In its examination of the statute the 
court concluded that the provisions permitted the exercise of clearly 
discretionary power. Nevertheless, the statute was found severable,101 
and the provisions for determination of public interest by annexing 
cities in the case of annexations in populous counties were allowed to 
stand. Although the attempt by the Wisconsin legislature to establish 
a system of discretionary review in the judiciary rather than in an ad
ministrative agency was unsuccessful, courts in other jurisdictions have 
treated similar schemes less harshly and by their holdings have indicated 
that discretionary review need not, necessarily, be administrative.102 103

99 Judicial review of annexations in which review is governed by the “rule of reason” 
standard had been clearly established in Wisconsin, and the court first considered whether 
the statute might be a mere codification of that standard. It noted, however, a distinct 
difference in ultimate application between the two concepts. The statutory provisions 
provided a guide for determining the public interest, while the admittedly similar rule of 
reason was used to “determine whether the exercise of legislative power is valid and is 
founded upon a constitutional basis.” 37 Wis. 2d at 648, 155 N.W.2d at 638. The court 
concluded on the basis of this that the rule of reason and the statutory provisions were 
not congruent.

100 Id. at 646, 155 N.W.2d at 637.
101 The court pointed out that the statute: “does not require the ascertainment of 

facts as the word ‘fact’ is normally understood, but requires the determination of public 
interest and still leaves the court with too much discretion to determine whether such 
public interest requires the annexation. Nor is there any standard provided by which 
to determine which governmental services are ‘better supplied’ or what the ‘shape’ of the 
annexed territory should be.” Id. at 650, 155 N.W.2d at 639.

102 See notes 105-112 infra and accompanying text. In commenting upon the constitu
tional problems of delegation of legislative authority in municipal annexation review. 
Professor Daniel Mandelkcr has stated “that these cases do not present an opportunity 
for significant intellectual exercise.” Letter from Daniel Mandelker to M. G. Woodroof 
III, March 10, 1969 (copy on file with the author). A great deal of effort, therefore, 
should not be spent in dissecting the decisions and provisions at this point.

103 93 Wis. 616, 67 N.W. 1033 (1896).
104 “The legislative power shall be vested in a senate and assembly.” Wis. Const. art. 

4, § 1. “The legislature may confer upon the boards of supervisors of the several coun
ties of the state such powers of a local, legislative and administrative character as they 
shall from time to time prescribe.” Id. art. 4, § 22. “Cities and villages organized pur
suant to state law are hereby empowered, to determine their local affairs and govern
ment, subject only to this constitution and to such enactments of the legislature of state
wide concern as shall with uniformity affect every city or every village. The method 
of such determination shall be prescribed by the legislature. . . .” Id. art. 11, § 3.

The specific constitutional provisions relied upon in Beloit were not 
cited by the court, but in In re Village of North Milwaukee™ which 
was cited by Beloit, the court ruled that the separation of powers re
quirement of the state constitution was contained in article 4, sections 
one and 22, and article 11, section three.104 Because none of these pro
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visions even remotely addresses the question of delegation to the judici
ary, much less the question of discretionary judicial review of annexa
tions, it would not be unreasonable for another court interpreting 
similar provisions to reach a different result. For example, although the 
Pennsylvania constitution contains similar provisions,105 considerable dis
cretion has been vested in the Pennsylvania judiciary without constitu
tional difficulties.106 In fact, the Pennsylvania courts are empowered to 
wield a discretion in review of annexations that would be anathema to 
the W isconsin supreme court. The difference rests not so much upon 
the standards within which the discretion must be exercised, but upon 
the interpretation of the strength of the constitutional provisions.

105 See Pa. Const, art. 2, § 1; Id. art. 4, § 1; Id. art. 5, § 1.
11,6 “Several annexation and detachment statutes contain provisions vesting a broad 

legislative-type discretion in the courts of quarter sessions, and these provisions appar
ently have been consistently accepted as appropriate for these courts.” Boundaries, supra 
note 3, at 271.

107 “Departments to be distinct.—Except as hereinafter provided, the legislative, execu
tive and judicial departments shall be separate and distinct, so that neither exercises the 
powers properly belonging to either of the others, nor any person exercise the power 
of more than one of them at the same time.” Va. Const, art. Ill, § 39.

108 Boundaries 16. For a description of the considerations that must be weighed by 
the courts, sec id. at 309.

109 See Kv. Const. § 27.
110 The Kentucky court of appeals as early as 1898 stated that the function of the 

The degree of discretion allowed the judiciary in reviewing annexa
tions cannot be accurately predicted by mere reference to the wording 
of state constitutions in regard to separation of powers. Some constitu
tions, such as those of Pennsylvania and Wisconsin, are ambiguous and 
therefore subject to varying judicial interpretations. On the other hand, 
some state constitutions have separation of powers clauses that are more 
traditional and clearer in their express terms. Nevertheless, even such 
explicit separation of powers provisions do not necessarily prohibit 
judicial review. For example, Virginia’s constitution is almost unattack- 
ably clear,107 yet Virginia has implemented a municipal annexation 
review system that places so much discretion in the judiciary that the 
scheme has come to typify “judicial review.” 108

Not only are the courts in Pennsylvania and Virginia vested with 
the power to approve or disapprove annexations, but they also must 
exercise discretion since the governing standards are so imprecise that 
they generally have little if any effect upon the courts’ decisions. In 
contrast, Kentucky, which also permits discretionary judicial review, 
has a constitutional distribution of powers provision109 that has been 
consistently interpreted as denying the delegation of legislative discre
tion to the judiciary.110 Despite this denial the Kentucky courts have 
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the power upon petition following a remonstrance procedure111 to 
evaluate proposed annexations in terms of such vague notions as ‘‘the 
best interest of the city” and the possibility of “a manifest or material 
injury to owners of real property in the territory involved.” 112 The 
other seven states permitting discretionary judicial review are Idaho, 
Mississippi, Nebraska, South Dakota, Tennessee, Utah, and W yoming. 
Although allowing discretionary judicial review, these states have no 
common review scheme, and the methods of annexation and of annexa
tion review are widely varied, with the only similar characteristic being 
some degree of judicial discretion.

courts is “to determine and adjudge whether facts existed which authorized such action 
by a local governing body.” Lewis v. Town of Brandenburg, 105 Ky. 326, 47 S.W. 862 
(1898). More recently, in 1956, the position was reiterated: “The only function of the 
courts is to find whether the facts and conditions exist.” City of Louisville v. Kraft, 297 
S.W.2d 39, 42 (Kv. 1956).

ill See note 26 supra and accompanying text.
H2 Boundaries 162.
113 See notes 85-88 supra and accompanying text.
H4 Petition of City of Salina, 169 Kan. 579, 580, 220 P.2d 147, 148 (1950).
115For example, in North Carolina, municipalities can annex land “[tjhat can be pro

vided with the necessary municipal services and . . . that meets any of . . . five standards 
relative to the degree of urban development.” N.C. Gen. Stat. § 160-453.16 (1964).

NONDISCRETIONARY JUDICIAL REVIEW

Judicial review of annexation can also be found in a few other states, 
but in a somewhat different form. In these states court review is non- 
discretionary since the courts review annexations only to determine 
whether specific factual standards have been met. If the standards are 
met, the court has no choice but to order annexation; if they are not 
met, annexation cannot take place. Except for these specific factual 
standards, there are no factors or other guidelines for the courts to fol
low, a situation very much resembling nondiscretionary review by 
administrative agencies.113 This system lacks flexibility, but it also avoids 
separation of powers problems.

For example, Kansas delegates to the judiciary the power to review 
municipal annexations in accordance with standards involving evalua
tion of “manifest injury to the persons owning real estate in the territory 
sought to be added.” 114 Although there is a delegation of power to 
the judiciary, this power is without discretion, because it is governed 
by precise statutory standards. The function of the courts, therefore, is 
simply to apply the prescribed standards, and to the extent that the 
courts exercise any power, it is only in the interpretation and enforce
ment of these standards.115
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TRADITIONAL JUDICIAL REVIEW

One would expect the standards and factors included in the California 
and W ashington statutes to be based upon Minnesota’s experience with 
discretionary administrative agency review. Similarly, one would ex
pect the provisions of all the more recent statutes authorizing some form 
of administrative review to reflect some evaluation of the standards 
historically utilized by the courts in their traditional judicial review 
role. Both of these expectations seem to have been met, although it is 
not always evident in the statutes themselves. In some instances, legis
latures in states with administrative review schemes seem to have recog
nized and avoided many pitfalls, while others have continued to rely 
upon traditional judicial standards. Finally, although judicially applied 
standards116 of annexation review, of course, have both their similarities 
and dissimilarities with administrative review standards,117 in all cases 
it must be remembered that standards are intended to implement those 
policies that each state legislature has determined are important.

116 In addition to judicial review of standards, there is also review of annexation pro
cedures. Although the most basic requirement of an annexation action is that it must 
comply with the law, this requirement becomes important only to the extent that the 
decision reached at the local level is reviewable. In this regard, the degree to which local 
level decisions are subject to review by the courts is determined by statute, which in 
many states provides that annexations can be reviewed judicially even though the local 
action is of a legislative nature. Boundaries 33. Tennessee, for example, permits ex
tensive review through a quo warranto proceeding in order to determine that the annexa
tion action has met all legal requirements. Id. at 284.

Another important consideration is standing. In some states, only the state itself is 
allowed to question the validity of a city annexation ordinance that is valid on its face, 
See Jones v. Oklahoma City, 207 Okla. 431, 250 P.2d 17 (1952). A few states have relaxed 
this rule, providing that primary authority to challenge an annexation action must be 
exercised by the county attorney, but a private citizen, with the permission of the 
district court, may proceed if the county attorney refuses to act. Boundaries 35. In 
Tennessee, any aggrieved owner of property in the area annexed may file suit ques
tioning the validity of the action. Tenn. Code Ann. § 6-310 (Supp. 1968). Under this 
rule, the private citizen may act alone, but only if he is a property owner affected by 
the annexation. Many states do not even have this limitation, and any aggrieved per
son mav bring an action to review the annexation. Boundaries 104.

The degree to which a proceeding is ultra vires will also affect review, and even in 
Oklahoma where authority to question an annexation ordinance is restricted to the state, 
the restriction does not apply if the ordinance is void on its face for failure to recite 
jurisdiction facts. See Jones v. Oklahoma City, 207 Okla. 431, 250 P.2d 17 (1952). Thus, 
the range of ultra vires considerations is from void on its face situations to provisions 
for review of reasonableness. See generally F. Sengstock, Annexations: A Solution to 
Tin Metropolitan Area Problems (1960). There are also the usual constitutional con
siderations as thev apply to annexation proceedings, but all those statutory schemes that 
transcend rhe simple power of direct legislative action have established procedural re
quirements rendering due process an unlikely factor independent of the statutory re
quirements. See Jones v. Oklahoma City, 207 Okla. 431, 250 P.2d 17 (1952).

117 See notes 56, 57 & 59 supra and accompanying text.
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JUDICIAL REVIEW OF GENERAL STATUTORY STANDARDS

Foremost among statutory requirements are the various general wel
fare provisions. For example, some statutes provide that the public good 
must be promoted,118 that the public interest and welfare be consid
ered,119 or that the overall public interest is a factor to be considered120 
while other states refer to the public convenience and necessity.121 All 
of these requirements, despite variations in language, should be inter
preted similarly. Other general welfare provisions, however, are more 
limited in effect. Two states require the furtherance of the best interests 
of the territory being annexed, while separately requiring furtherance 
of the best interests of the annexing city.122 Other states, including New 
York, have similar provisions, but New York also requires that town
ship interests be considered, although only to the extent that such inter
ests legitimately exist.123

118 Ala. Code tit. 37, § 135 (Supp. 1969).
119 Wash. Rev. Code Ann. § 35.13.173 (1965).
120 N. Y. Gen’l Mun. Law §§ 705(1) (e), 711(4) 712(1) (McKinney 1963).
121 Miss. Code Ann. § 3374-13 (1942).
122 Ga. Code Ann. § 69-907 (1967); Ind. Ann. Stat. § 48-701 (1963).
123 See Common Council of Albany v. Town Bd. of Bethlehem, 17 N.Y.2d 594, 215 

N.E.2d 526, 272 N.Y.S.2d 307 (1966). Virginia provides for consideration of the wel
fare of the county. Va. Code Ann. § 15-152.11 (1956).

i’24 See, e.g., Ind. Ann. Stat. § 48-715 (1963). Colorado requires that it be urban or 
that it soon become urban. Colo. Rev. Stat. Ann. § 139-21-3 (1965). Minnesota has a 
statutory provision that requires the land to be urban or about to become urban. See 
Minn. Stat. Ann. § 414.031, subdiv. 4 (Supp. 1970).

125 See Biershank v. City of Omaha, 178 Neb. 715, 135 N.W.2d 12 (1965).
126 Minn. Stat. Ann. § 414.031, subdiv. 4 (Supp. 1970).
127 The need for space for city expansion is heavily weighed in Indiana. See Kneink- 

necht v. City of Evansville, 4 Ind. 681, 204 N.E.2d 872 (1965).

Another common general statutory standard requires that the area 
to be annexed have “urban characteristics.” 124 Such a provision is 
effective, of course, only to the extent that the definition of “urban” 
is meaningful. For example, the courts in Nebraska have held that even 
open agricultural land can be deemed urban;125 if this is the case it is 
questionable whether the “urban characteristics” requirement imposes 
any real limitation upon review. Another potentially significant standard 
is the need of an urban area for space, which must be given specific con
sideration in Minnesota.126 Even when statutory demands are less than 
explicit, this consideration is important.127 A final standard that is often 
drawn in imprecise and vague terms is the need for governmental services 
in the area being annexed. This standard is prescribed as basic to the 
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entire purpose of annexation in Colorado,128 and is mentioned, although 
with small significance, as an important consideration in other states.129

128 Colo. Rev. Stat. Ann. § 139-21-2 (1965).
120 Washington provides for consideration of the relative capabilities of the various 

possible governmental subdivisions to provide for the needs of the area. Wash. Rev. 
Code Ann. 35.13.173 (1965). See also Wis. Stat. Ann. § 66.021 (11) (c) 1 (Supp. 1969).

130 This division is essentially arbitrary, and is but one of several possible methods of 
groupings. See notes 118-129 supra and accompanying text.

1,1 Virginia takes an unusual approach, requiring that at least 60 square miles remain 
in the county in which the area to be annexed is located. Va. Code Ann. § 15-152.26 
(Supp. 1962).

Nev. Rev. Stat. § 242A.29O (1965). The requirement is fulfilled whenever a ma
jority by value or number is obtained.

Id. Kansas has a similar restriction even for unplatted land, which may be annexed 
over protests of residents if less than 20 acres is involved. Kan. Stat. Ann. § 12.502 

1964). Other considerations, such as improvements or surrounding area, may lower the 
area qualification from 20 to five acres. Id., § 15-1 la02. The Kansas supreme court has 
further liberalized this restriction by holding that proposed land in an area in excess of 
20 acres can be annexed under this procedure if each tract in the area is itself less than 
20 acres. City of Ottowa v. Goff, 177 Kan. 374, 279 P.2d 293 (1955). Wisconsin has a 
clearer area requirement, providing for a circuit court determination of public interest 
in the case of annexation of one square mile or more. Wis. Stat. Ann. § 66.021 (11) (b) 
(Supp. 1969).

JUDICIAL REVIEW OF SPECIFIC STATUTORY FACTORS

In reviewing annexation actions, courts must concern themselves not 
onlv with many somewhat imprecise standards, but also with several 
very specific factual criteria applicable to the area being annexed. The 
effectiveness and operation of such requirements as reasonableness, urban 
characteristics, and the need for services must be determined in conjunc
tion with an analysis of how the more specific requirements are treated 
by the courts. For purposes of discussion, these specific requirements 
can be separated into two broad categories: geographic considerations 
and economic considerations.130

Geographic Considerations. The most obvious geographic con
sideration is area, but this factor is approached in many different ways. 
Usually, consideration is given to the area in the proposed territory to 
be annexed,131 but even statutes using this approach vary not only in 
the way they tie it to other considerations but also in their method
ologies. Nevada, for instance, provides for nullification of annexation 
upon protest by a majority of real property owners,132 but voids this 
provision in the case of subdivided land not exceeding 50 acres.133 Thus, 
smaller tracts can be taken despite protests.

Closely associated with area restrictions is consideration of contiguity, 
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almost always a factor for consideration. Statutes may require that the 
proposed territory be “adjacent,” 134 “abuttfingj,” 135 or “contiguous 
and adjoining,” 136 but whatever term is used, the meaning is generally 
the same. Typical definitions include “lands separated only by water,” 137 
“lands separated only by public property,” 138 and lands separated by 
either water or public property.139 Other states define contiguity quan
titatively, requiring that the common boundary between the annexing 
city and the territory to be annexed be a certain percentage of the 
perimeter of the area proposed for annexation.140 Moreover, some stat
utes expressly prohibit contrived contiguity, such as by connecting the 
area proposed for annexation to the city by a narrow corridor. Al
though the statutes in Kentucky and Nebraska do not mention contig
uity, both states have been subjected to some requirements of contiguity, 
despite the statutory omission.141 Some states, however, do allow certain 
specified annexations in the absence of contiguity.142

134 Alas. Stat. § 29.70.210 (1962).
135 Ga. Code Ann. § 69-903 (1967).
136 Ark. Stat. Ann. §§ 19-307, -330 (Supp. 1969).
137 Alas. Stat. § 29.70.220 (1962).
138 Ga. Code Ann. § 69-903 (1967).
139 Wyo. Stat. § 15-1-55 (1957).
140 Ga. Code Ann. § 69-908 (1967) (at least one-eighth); Nev. Rev. Stat. § 242A.O5O 

(1965) (at least 15%); Tex. Rev. Civ. Stat. art. 970a (1962) (at least one-sixth). Kansas, 
which allows annexation of less than 20 acres despite protests, requires that two-thirds 
of areas of 20 acres or less must be coterminous. Kan. Stat. Ann. § 13-1602 (1964). See 
note 133 supra.

141 D. Hagman, supra note 35, at 4-29.
142 N.C. Gen. Stat. § 160-453.9 (1964).
143 See Fla. Stat. Ann. § 171.04 (1966); Tnd. Ann. Stat. § 48-701a (f) (1963).
144 7?? re Conewago Township, 209 Pa. Super. 426, 228 A.2d 212 (1967) (maintenance, 

taxation, election, and law enforcement problems that might result from irregular bound
ary lines sufficient to preclude annexation).

145 See Hollingsworth v. City of Greenville, 241 S.C. 378, 128 S.E.2d 704 (1962); cf. 
Hopperton v. City of Covington, 415 S.W.2d 381 (Kv. 1967) (irregular boundary not 
sufficient to show lack of compactness).

146 California requires the consent of two-thirds of the owners of land in an area 

Another common requirement is symmetry, or compactness, of the 
addition to the municipality.143 In fact, one state court has refused to 
allow an annexation when the result would be asymmetrical, even 
though symmetry is not required by the state’s statute.144 Most state 
courts, however, do not enforce such a requirement in the absence of 
specific statutory authority.145 Finally some jurisdictions impose addi
tional limitations on the distance of the furthest boundary of the area 
to be annexed or place certain distance requirements on annexations of 
specified types of land within the area to be annexed.146
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The last geographic consideration is land use. Restrictions upon an
nexations based on land use, as well as urban characteristics, most often 
represent attempts to protest industrial and agricultural areas. Annexa
tion of industrial areas often are subject to scrutiny under specific stan
dards pertaining to motive and taxation,147 which usually give owners of 
industrial property a greater voice in a proposed annexation than they 
would have without this express statutory protection.148 149 Agricultural 
land is similarly protected in many states by some type of consent re
quirement119 or by requiring that a certain number of businesses be lo
cated on the land.150- In the absence of specific statutory prohibitions, 
however, annexation of agricultural land is often allowed once a specific 
need or reason is demonstrated.151

proposed for annexation if the land is agricultural and not within three miles of the 
annexing city. Cal. Gov’t Code § 35009.1 (West 1966). Texas limits annexations to 
areas within the extraterritorial jurisdiction of the annexing city, a distance that ranges 
from 1.2 to five miles. Tex. Rev. Civ. Stat. art. 970a (1963). Oklahoma provides for 
annexation only within 10 miles of the citv. Okla. Stat. tit. 11, § 492 (1959). But cf. 
Ghnson v. Parkville, 269 S.W.2d 775 (Mo. 1954) (proximity alone does not support 
annexation).

147 See notes 48-51 supra and accompanying text.
148 Montana expressly prohibits annexation without the consent of industrial land

owners. Mont. Rev. Codes Ann. § 11-403 (1968). Kentucky and Tennessee shift the 
burden of showing reasonableness to the city desiring to annex industrial land. Ky. Rev. 
Stat. ' 81.280 (1963)-, Fenn. Code Ann. § 6-310 (Supp. 1968).

149 With certain qualifications, California prohibits annexation of agricultural land 
without the consent of the owners. Cal. Gov’t Code § 35009 (West 1966). Colorado 
also requires the landowners’ consent, provided they agree to continue using the land 
for agricultural purposes for at least five years. Colo. Rev. Stat. Ann. § 139-21-3 (1963).

’•'"New Jersey requires at least two business locations within any territory proposed 
for annexation. N.J. Rev. Stat. § 14-6-8 (1967). North Carolina takes a more flexible 
approach, imposing a percentage requirement based upon the various uses in the area. 
N.C. Gen. Stat. §§ 453.16, .43 (1964).

151 The Wisconsin courts have allowed annexation when the agricultural land bears 
an inflated value because of speculative possibilities based on city use. Town of Brook
field v. City of Brookfield, 274 Wis. 638, 80 N.W.2d 800 (1957).

152 See Nix v. Village of Castor, 116 So.2d 99 (La. 1959) (present and anticipated 
growth); County of Chesterfield v. Berberich, 199 Va. 500, 100 S.E.2d 781 (1957) (farm 
land may be annexed if area is subject to growth).

Economic Considerations. Economic factors comprise the sec
ond major category of specific factors considered in judicial review. 
Although growth is one such economic factor, it cannot be totally di
vorced from geographical considerations, since frequently economic and 
geographic growth will coincide. Growth in the city and the need to 
acquire space for expansion also are closely related. Thus, in addition to 
rhe need for space for expansion, growth has been referred to specifically 
bv several courts as an important factor in judging annexations.152



774 The Georgetown Law Journal [Vol. 58:74?

Another factor generally considered by the courts is the economic 
reasonableness of a proposed annexation, which is frequently couched in 
terms of relative assessed valuations.153 The actual function of this 
factor, of course, is to determine the economic bases of the areas in
volved. In Virginia, for example, the statute directs the courts, when 
reviewing annexations, to consider the true values as represented bv their 
assessed valuations. Since the territory proposed for annexation repre
sents additional economic demands, the economic base of the city is also 
considered a separate subject of inquiry.154 A final economic criterion 
requires an analysis of construction trends in both the area to be an
nexed and the annexing city. Usually, the area to be annexed is con
sidered in terms of urban characteristics, while the annexing city is con
sidered in terms of growth.

153 in Missouri and Louisiana, for example, the courts have compared the assessed 
valuation in the area being annexed and in the annexing city itself. See City of Crcvc 
Coeur v. Huddleston, 405 S.W.2d 536 (Mo. App. 1966); Breland v. City of Bogalusa, 51 
So.2d 342 (La. App. 1951). The ratio of assessed valuation in the proposed area to 
assessed valuation in the city is limited by statute in Pennsylvania to 20 to one. Pa. Stat. 
tit. 53, § 35525 (1957). Virginia simply requires that assessments in the area to be an
nexed, the city, and the county be considered. Va. Code Ann. § 15-152.12 (1956).

is4 Va. Code Ann. § 15-152.12 (1956).
155 See note 40 supra.
156 FOr example, in Florida only those cities with populations in excess of 10,000 have 

the power to annex. Fla. Stat. Ann. § 171.05 (1966).
157 Cities in Texas with populations greater than 100,000 may only annex municipali

ties with populations of less than 5,000. Tex. Rev. Civ. Stat. art. 970a (1962).
158 See Tenn. Code Ann. § 6-317 (Supp. 1968). There arc also certain indirect popu

lation controls. For example, Texas permits cities to annex territory within their extra
territorial jurisdiction. Tex. Rev. Civ. Stat. Ann, art. 970a (1962). Such jurisdiction 
varies according to population from 1.2 to five miles, so that annexation authority is in
directly controlled by population. Boundaries 291.

Other Considerations. Population is a factor that is neither geo
graphic nor economic, yet its importance to the annexation decision is 
unquestioned. For example, under some state procedures, the popula
tion of the area being annexed may give rise to special treatment.155 .More 
often, however, population factors limit the power of the annexing citv. 
This limitation generally is accomplished by requiring that a citv have 
a certain minimum population before it is allowed to annex,156 by re
stricting cities with specified populations to annexing cities no larger 
than certain sizes,157 or by simply allowing the larger of two cities to 
have priority when they both seek to annex the same territory.158 A final 
factor of importance to courts is the degree to which other options arc 
available. Sometimes a need for some type of governmental change is 
obvious, but the specific form of that change may not be clear, in which 
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case the courts may feel more constrained to approve an annexation for 
less than satisfactory reasons.

Classification of standards, like classification of methods of review, is 
an essential arbitrary process, and grouping of standards according to 
similarities in application is but one of many methods. Regardless of 
how these standards are analyzed and grouped, however, it is clear that 
judicial review in the majority of jurisdictions is severely limited in 
comparison with the 10 states that have endorsed judicial discretion.

Conclusion

There is no evidence that the standards or factors considered by the 
municipal boundary review agencies differ to any significant degree 
from those utilized by courts in the course of traditional judicial review. 
Furthermore, as a practical matter, the review process often only comes 
into effective operation if there is a conflict; thus, there is no review 
when both the city and the residents of the area to be annexed agree. 
Since cases are comparatively few in which a city refuses to annex terri
tory despite attempts by that area to achieve annexation, the bulk of the 
problems involve a city’s attempt to annex territory over the protest of 
the area being annexed.

At least to the extent indicated by the requirement for a majority 
referendum in annexed areas, the conflict traditionally has been resolved 
by obtaining the consent of all interested parties. Nevertheless, this pro
cedure has been said to “stifle corporate expansion” and prevent “the 
elimination of unnecessary multiplication of governmental units in the 
metropolitan area.... It should therefore be discarded so that annexation 
can effectively be used to eliminate multiplicity of governments in 
metropolitan areas.” 159 Such an assessment, of course, rests upon the 
belief that voters cast their ballots upon some basis other than the merits 
of the annexation proposal.

159 F. Sesgstock, supra note 116, at 17.

To remedy the lack of voter objectivity, both judicial and adminis
trative review are helpful, and in this regard the development of dis
cretionary administrative review agencies has been a progressive sign. 
Although the criteria for resolving conflicts have remained largely static, 
rhe interpreter has changed, from the individual to the court, and now 
from the court to the “expert” administrator or administrative agency. 
It is hoped that eventually the administrative agency can be changed 
from an “interpreter” to a “decider.” Such a change would sound the 
beginning of an era in which annexation would once again become an 
important method of boundary change.
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One of the most common forms of intergovernmental arrange
ments is the contract for services, and the “Lakewood Plan" repre
sents perhaps the most extensive use of this cooperative method. 
Because of the Plan's role as a prototype for implementation in 
other metropolitan areas, Mr. Kuyper discusses both its legal and 
practical aspects, including implied agreements, methods of pay
ment, the necessary mechanics for inter governmental cooperation, 
and the various entities through which contracted services can be 
provided and capital expenditures financed.

The American city is no longer the total environment of American 
urban life; rather it has been replaced socially and economically by a 
much larger area—the metropolitan area. Although the city remains 
the hub of metropolitan life, it is no longer independent of its surround
ing. The economy of the city has been forced to expand beyond the 
citv limits in order to continue growing; consequently, daily social inter
action now occurs within an area much larger than the city itself. One 
result might be a concurrent geographic expansion of local governing 
bodies, but the obsolete and rigid demarcations of authority and respon
sibility between governmental levels and localities continue to persist 
while the economic and social sectors continue to expand. This result 
is in part the product of the slow and antiquated process of boundary 
change, which has prevented expansion of local governments to encom
pass growing metropolitan areas. Even in the absence of such changes, 
however, there has not been sufficient interaction among the governing 
bodies of metropolitan areas to keep pace with the interaction among 
social and economic sectors.

In a rapidly changing social and economic world, political structures 
move forward at an imperceptible rate, acting only upon “particular 
problem[s] which require solution, not from considerations of logic or 
doctrine.” * 1 Thus, new and flexible methods of coping with the com
plex problems of government in today’s dynamic society are needed if 
local governments arc to remain viable entities. To meet this problem, 
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local governments have found it necessary and desirable to increase 
cooperation and coordination among themselves. Moreover, in many 
instances this cooperation has evolved into a method of formal contracts 
and agreements, which presently represent the most widely used ap
proach to metropolitan governmental reform.2 In fact, such intergov
ernmental cooperation has become the “basic method of broadening 
the geographic base for handling common governmental functions,” 3 
providing a flexible and dynamic method for meeting rapidly changing 
conditions and a means for overcoming the sometimes inflexible lines 
of governmental authority. Nevertheless, there are many practical and 
legal hurdles that must be overcome in order to effectuate meaningful 
governmental cooperation. This article, after briefly discussing the sev
eral methods of intergovernmental cooperative arrangements, analyzes 
the various approaches for contracting of services that have been ex
perienced under the so-called “Lakewood Plan” in California.

2 Advisory Comm’n on Intergovernmental Relations, Alternative Approaches to 
Governmental Reorganization in Metropolitan Areas 26 (1962) [hereinafter cited as 
ACIR, Alternative Approaches].

3 Advisory Comm’n on Intergovernmental Relations, A Handbook eor Interlocal 
Agreements and Contracts iii (1967) [hereinafter cited as ACIR Handbook]. The 
flexibility inherent in a system of interlocal arrangements additionally enables boundaries 
to be changed by adding new governmental units as parties to an existing contractual 
arrangement. See ACIR, Alternative Approaches 29.

4 See ACIR, Alternative Approaches 72.
5 See F. Seng stock, Annexation: A Solution to the Metropolitan Arfa Problem 

13-14 (1960).
6 See ACIR Handbook 23, 29.

Intergovernmental Arrangements

The variety of types and techniques of intergovernmental agreements 
that can be used to implement cooperation among local governments 
is limited only by man’s imagination in creating arrangements that ef
fectively facilitate such cooperation. These arrangements at present 
range from the simple and informal exchange of information between 
governmental bodies to complex and formal agreements that create new 
governmental entities. Moreover, in comparison with other methods 
of expanding the jurisdictional boundaries of local governments, inter
governmental contracts and agreements are the simplest techniques for 
change yet devised. Implementation does not normally require an elec
toral majority, as is often necessary for consolidation4 5 or annexation; 
nor does it usually require new statutory authorization, since most states 
have already adopted statutes permitting intergovernmental coopera
tion.6 Although the two factors of electoral approval and existing 
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statutory authorization also distinguish special districts from other re
form techniques, the intergovernmental arrangements approach has the 
distinct advantage of being implemented as the result of negotiations by 
representatives responsive to the electorate. In addition, functional 
fragmentation is not a significant problem with this approach, because 
contract negotiation is performed by a general purpose government 
whose responsibilities extend to many functions.

Constitutional and statutory provisions in a few states7 authorize 
broad cooperative agreements and contracts without restricting the type 
of participating governmental body within the state;8 thus, cooperation 
may occur between two small municipalities, between a state and one 
or more of its political subdivisions, or any other combination. Other 
states, however, have narrower authorizing provisions, allowing only 
certain types of cooperation. Pennsylvania, for example, allows only 
joint cooperation, with no statutory authorization for contracts.9 Co
operation itself also may be limited to a certain class of governmental 
bodies. Again, for example, Pennsylvania limits the class of govern
mental bodies that can enter into joint provisions to cities having popu
lations of less than 135,000 and counties having populations of less 
than 800,000.10 In addition to state authorization, however, agreements 

7 Only six states presently have constitutional provisions specifically permitting coop
eration among political subdivisions within the state. See Alas. Const, art. X, § 13; 
Cal. Const, art. 11; Ga. Const, art. VII, § 6; Mich. Const, art. 7, § 28; Mo. Const, art. 
6, :• 16; N.Y. Const, art. IX, § 1(c). Hawaii has a constitutional provision authorizing 
cooperation between the state or its subdivisions and the United States or other states 
and their subdivisions, but only in matters affecting health, safety, and the general 
welfare. Hawaii Const, art. 14, § 5. Hawaii has no provision for joint agreements be
tween or among the state’s own subdivisions. Although Ohio does not sanction direct 
cooperative agreements, municipalities and townships are given authority to transfer 
powers to the county governments, as well as to revoke such transfers. See Ohio 
Const, art. X, § 1.

Constitutional sanction, however, may not be necessary. State legislatures apparently 
have the power to authorize intergovernmental arrangements absent specific constitu
tional restrictions upon such a power. ACIR Handbook 4. Nevertheless, statutes author
izing cooperation vary from state to state and give rise to considerable problems of in
terpretation. See id. at 5-8.

8 See, e.g., Mich. Comp. L. Ann. § 124.2 (1967); Mo. Const, art. VI, §16. Section 
16 of the Missouri constitution authorizes cooperation between “[alny municipality or 
political subdivision.” The express purpose of the Michigan constitutional provision 
authorizing the legislature to enact statutes providing for interlocal cooperation is “to 
encourage the solution of metropolitan problems through existing units of government 
rather than bv creating a fourth layer of government.” Mich. Const, art. 7, § 28, Con
vention Continent (West 1967).

9 Pa. Stat. Ann. tit. 53, § 472 (Supp. 1969).
10 Id. §471. I he statutory formulae authorizing intergovernmental cooperation vary 

considerably from state to state. For example, the New York statute empowers cities, 
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between states or between political subdivisions of different states may 
require congressional approval,11 although this requirement is not nor
mally a significant barrier, since the federal government has been a 
leader in encouraging intergovernmental cooperation. Thus, in many 
areas relating to metropolitan problems Congress already has granted 
advanced approval of interstate compacts;12 moreover, there are nu
merous federal statutes requiring intergovernmental participation as a 
precondition to receiving federal funding.13

towns, and districts to enter into agreements “for the performance among themselves 
of their respective functions” or for joint services. All agreements must be approved 
by a three-fourths vote of the governing body of each participating unit. New York 
City is expressly excluded from the statute’s coverage. See N.Y. Gen. Music. Law 
§§ 119 n, o (McKinney 1965).

The Maryland statute grants town and city councils power to make agreements with 
other municipalities for joint performance of duties or for cooperation. Md. Ann. 
Code art. 23B, § 22(15) (1966). Moreover, boards of county commissioners and county 
councils are authorized to lend or provide services to other political subdivisions for 
pub’ic purposes. Id. art. 25, § 219.

Although Virginia authorizes any political subdivision of the state to enter into joint 
or cooperative agreements with any other subdivision, it does not provide for con
tracting of services. Va. Code § 15-13.2 (Supp. 1962). In contrast, North Carolina 
allows joint performance of functions only by contiguous counties and by municipali
ties in conjunction with the county in which they are situated. Performance must be 
carried on by a “consolidated agency” set up to “function jointly.” N.C. Gen. Stat. 
§§ 153-246 (Supp. 1969). Finally, in New Jersey municipalities—cities, towns, and 
boroughs, but not counties—may enter into contracts creating “joint meetings” to 
operate joint public services. The “joint meeting” is itself a public body of the state 
with powers exercised by a management committee to the extent provided in the 
contract. N.J. Stat. Ann. §§ 40:48B-2, -2.1 (1967).

11 U.S. Const, art. 1, § 10. The compact clause today is considered relevant only in 
regard to those interstate intergovernmental agreements that affect the balance of the 
federal system. Virginia v. Tennessee, 148 U.S. 503 (1893). See generally Engdahl, 
Interstate Urban Areas and Interstate Agreements" and “Compacts”: Unclear Pos
sibilities, 58 Geo. L.J. 799 (1970).

12 E.g., Clean Air Act of 1963, 4 U.S.C. § 112 (Supp. IV, 1969); 40 U.S.C. § 461(f) 
(1964); 42 U.S.C. § 1857a(c) (1964).

13 See generally Sundquist, The Multicounty Agency in 'Nonmetropolitan America, 
58 Geo. L.J. 839 (1970).

14 In California, contracting for services between local governmental units may be 
traced at least to 1907, when cities contracted with counties for tax assessments and 
collection. See S. Gove, The Lakewood Plan 8 (1961).

Intergovernmental arrangements also exist in differing degrees of 
formality. One of the most formal, and by far the most common of all 
types of intergovernmental contracts, is the “Lakewood Plan,” under 
which a county government, for a service charge, performs selected 
local municipal functions for cities within its jurisdiction. Although 
similar instances of cooperation between counties and cities have a long 
history,14 the particular name of the plan is derived from what was 
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probably the first comprehensive county-city scheme of contracting— 
the agreement in 1954 by the County of Los Angeles, California, to 
perform, for set charges, a wide variety of services for the City of Lake
wood. Variations of the Lakewood Plan formula can be found through
out the United States,15 and in some areas, both Lakewood-type con
tracts for services and a second kind of formal contract, the joint 
provision agreements for services, are employed.16

15 Extensive use of service contracts between a central city and its neighboring 
municipalities is found in Cleveland, Ohio. ACIR, Alternative Approaches 28.

™ld. at 28-29. The statutory basis for joint provision agreements in California is the 
Joint Exercise of Powers Act. Cal. Gov’t Code § 6502 (1966). The Act is also 
authorization for the Metropolitan Councils of Governments formed in California. 
See Advisory Comm’n on Intergovernmental Relations, Metropolitan Councils of 
Governments 11 (1966). Although these councils normally act only as advisory bodies, 
other states have authorized the creation of councils having significant positive powers 
to guide regional development. See ACIR, Alternative Approaches 3; ACIR Handbook 
15-16.

17 See ACIR Handbook 13.
18 Id.
19 Since a Lakewood Plan arrangement presupposes payment by the cities, it is no 

panacea for those cities suffering from chronic shortages of the funds necessary for 
modernization or expansion of needed services. The primary advantage of the Lakewood 
Plan lies in the opportunity for newly urbanized areas on the fringe of a metropolis to 
incorporate without having to develop an independent service system, particularly if 
such areas have limited fiscal capabilities. See S. Gove, supra note 14, at 7-9; Senate 
Fact Finding Comm, on Local Government, Report to the Legislature 54-55 (1961).

I he basic distinction between joint provision agreements and Lake
wood-type contracts is the manner in which responsibility for the 
performance of services is allocated. Services rendered under a Lake
wood Plan contract are performed by only one of the contracting 
bodies, usually a more comprehensive governmental entity such as a 
county, which performs services for the cities. This arrangement results 
in a “vertical” system of contracting—contracts among governmental 
bodies of varying political levels.17 In a joint provisions agreement, 
none of the contracting parties performs the service alone; rather, the 
responsibility for performance either is shared or is vested in a new 
governmental body created to perform the service. This allocation of 
responsibility—a horizontal system of contracts—usually results because 
the contracting parties are equal political entities.18

Notwithstanding which approach is utilized, however, service con
tracts can be utilized by local governments to provide any of the serv
ices for which such governments are responsible. Whether the func
tions so performed are few or many, the contract approach represents 
a comprehensive and far-reaching new concept of local intergovernmen
tal cooperation.19



782 The Georgetown Law Journal [Vol. 58:777

Nevertheless, there are many problems that must be resolved before 
a contract can be completed between two governmental bodies, par
ticularly since a public contract is similar to a private contract insofar 
as each contracting party strives for a beneficial bargain. The level and 
price of service, the duration of the contract, and the manner of assess
ing the cost of services are only a few of the questions involved. More
over, in a joint provision contract there also may be a problem of 
whether to create a new agency for providing the services and if so, 
what characteristics it should have.

The Lakewood Plan

CALIFORNIA LOCAL GOVERNMENT STRUCTURE

Before discussing the Lakewood Plan itself, a brief description of 
California’s local government structure would be helpful.20 California 
is geographically divided into 58 counties, which are described and given 
powers by state statute. Although many counties have adopted charters 
that differ from the state’s general laws governing procedures and 
departmental functions, they must be approved by the legislature and 
are subject to “statewide purpose” statutes. To illustrate, Los Angeles 
County21 the most populous county in California, is a “charter coun
ty;” 22 whereas Orange County,23 the second most populous, is a “gen
eral law county.” 24

20 On California local government, see generally W. Crouch & J. Bollens, California 
Government and Politics 226-306 (4th ed. 1967); L. Hardy, California Government 
74-88 (1964); B. Hyink, S. Brown & E. Thacker, Politics and Government in Cali
fornia 200-19 (1959).

21 Los Angeles County has an unusually well developed government, more comparable 
to a city than a typical county'. See Jamison & Bigger, Metropolitan Coordination in Los 
Angeles, 17 Pub. Ad. Rev. 164 (1957). This extensive county government apparatus 
has been considered an essential element in the Lakewood Plan. S. Gove, supra note 14, 
at 2-4.

22 Charter counties are exempt from most state laws governing county structure and 
operation. The major differences between charter and “general law” or home rule 
counties relate to requirements established for county officers. See B. Hyink, supra 
note 20, at 205.

23 Orange County is one of the most rapidly developing metropolitan areas in the 
country. In 1940, it was primarily an agricultural area with a population of less than 
150,000; in 1964 the population exceeded 1,000,000. The population of the county’s two 
largest cities, Anaheim and Santa Ana, increased by 70 and 100 percent respectively 
between 1950 and 1960. School enrollment increased by 370 percent in the decade 
1951-1961. See Batman, Orange County, California: A Comprehensive History (pts. 
1-3), 4 J. West 1, 231, 553 (1965). Preliminary 1970 census data indicate the population 
is now slightly over 1.4 million.

24 See note 22 supra.
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Cities are incorporated upon petition and an election,25 26 and like 
counties, may be either “chartered” or “general law.” Although cities 
have extensive municipal powers and exclusive jurisdiction over “mu
nicipal affairs,” 20 the state legislature has broad discretion in deciding 
what is a “municipal affair.” Thus, in this manner the state exercises 
control over the cities probably to at least the same extent as it does 
over charter counties through “statewide purposes” statutes.

25Cal. Gov’t Code §§ 34302.5, 34318 (West 1968). A city may not be incorporated 
in an area containing less than 500 inhabitants in a county with less than 2,000,000 
people, nor in an area with less than 500 registered voters in a county with over 2,000,000 
people. Id. § 34302.

26 Municipal affairs” is a term of art the meaning of which must be sought primarily 
in California court decisions. A matter is not a municipal affair unless it is of strictly 
loca^ interest, with doubt resolved in favor of state rather than the city regulatory 
power. Trans-World Airlines v. City & County of San Francisco, 228 F.2d 473, 475 
(9th Cir.), cert, denied, 351 U.S. 919 (1956); see Pacific Tel. & Tel. Co. v. City of Los 
Angeles. 44 Cal. 2d 272, 282 P.2d 36 (1955) (supplying telephone service matter of 
statewide concern requiring clearly expressed delegation of power from state to city); 
Los Angeles Ry. Corp. v. City of Los Angeles, 16 Cal. 2d 779, 108 P.2d 430 (1940) 
1 regulating number of personnel required to operate railroad cars a matter of state 
concern and within regulatory power of state railroad commission); Bay Area Transit 
Co. v. City of Los Angeles, 16 Cal. 2d 772, 108 P.2d 435 (1940) (state has paramount 
authority to designate bus routes not exclusively within city limits); People v. Mc- 
Gennis, 244 Cal. App. 2d 527, 53 Cal. Rptr. 215 (1966) (prohibiting visits to gambling 
establishments is a regulation of municipal affairs in absence of preemptive state law).

27 General county powers are found in Cal. Gov’t Code § 23004 (West 1968); see id. 
25207 (county authority to discharge municipal functions).
2« Id. 5 25000.

California’s counties legally are required to perform many county
wide functions irrespective of city boundaries, and these spheres of 
responsibility are not subject to contract with the cities. Among the 
functions for which the counties are responsible are welfare, hospitals, 
rrial courts, the probation system, air pollution control, flood control, 
grand juries, harbor districts, and jails. The county government like
wise serves as sealer of weights and measures, recorder of documents, 
and public guardian; moreover, it provides district attorneys in felony 
prosecutions, an agriculture commissioner, a county clerk’s office, a 
. eterans service officer, a coroner, a superintendent of schools, and 
marshals and sheriffs to assist the trial courts.27 The county also gov
erns the unincorporated areas within its boundaries, providing police 
protection, planning, zoning, and maintenance of streets.

Internally, each county is governed by a board of five county wide 
elected supervisors, one elected from each of the five districts into which 
all counties are divided.28 Similar to the county boards of supervisors, 
most cities also are governed bv five man councils, with the mayor 
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being council chairman.29 Some cities, however, have seven-member 
councils and a few, notably Los Angeles, have individually elected 
mayors with separate powers. San Francisco, the state’s only “city and 
county,” combines the functions of these two governmental levels.30 
Finally, in addition to cities and counties, there is a plethora of locally- 
formed special districts designed to provide specific services, such as 
recreational facilities, street lighting maintenance, and waterworks con
struction and maintenance.31

29 Id. §§ 36501, 36802.
30 Id. § 23638; Cal. Stats. 1931, ch. 56, at 2973 (Assembly concurrent resolution).
31 A special district is an agency of the state established to perform local governmental 

or proprietary functions within limited boundaries. The term, as used in various statutes, 
is not a term of art and may or may not include the state itself, cities, counties or school 
districts, depending upon the purpose of the particular statute. The Bureau of the 
Census, using a self-fomulated definition of special districts, that excludes school districts 
and districts whose sole function is tax assessment, found that California had more than
I, 900 special districts, second in the country to Illinois, which had 2,100 districts. Ad
visory Comm’n on Intergovernmental Relations, The Problems of Special Districts 
in American Government 4, 45 (1964). Rather than adopting a specific definition, the 
Bureau of the Census applies three criteria to state authorization statutes in determining 
what is a special district: (1) existence as an organized entity; (2) governmental charac
ter; and (3) substantial autonomy. Id. at 4. The large number of special districts in 
in California is partially attributable to rapid urbanization. This trend has resulted in a 
marked increase in the demand upon local government for urban services from local 
governments. The improvised remedy—a proliferation of special districts—has been 
criticized as an inadequate substitute for true municipal government. W. Crouch &
J. Bollens, supra note 20, at 282.

32 The use of Lakewood Plan operations in Los Angeles County is so widespread that 
the county has created the position of city-county coordinator to coordinate the 
county’s numerous intergovernmental arrangements. See O’Connor, Report of the 
Committee on Interiminicipal Cooperation, 1965 Mun. L. Rev. 164, 171.

INTERGOVERNMENTAL RELATIONS: MANDATED AND BARGAINED
ARRANGEMENTS

Most local intergovernmental relationships are the result of bargained 
for contractual arrangements, which are neither specifically mandated 
nor circumscribed by law; such relationships are the ones implied in 
the term “Lakewood Plan.” 32 Although some of the services embraced 
by these arrangements are referred to in state or other legislation, im
plementing arrangements and operating details remain under the aegis 
of local officials. Those services for which there is not even legislative 
reference are freely bargained for by local entities, both as to the type 
of service and practical details.

In addition to actively bargained for arrangements, there are also 
instances of local intergovernmental cooperation that arise either by 
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implied consent or by the failure on the part of one local government 
to act in response to an existing need recognized by another local 
entity.33

33 Payment of cost for resulting services may or may not be recoverable. In some 
cases, quasicontractual principles may provide a means for recovery for a local govern
ment that performs for another. Avan v. Municipal Court, 62 Cal. 2d 630, 401 P.2d 227, 
43 Cal. Rptr. 835 (l965). It also has been held, however, that a county cannot recover 
when the services rendered to a city violate a city ordinance. County7 of Los Angeles 
v. City of Los Angeles, 219 Cal. App. 2d 838, 33 Cal. Rptr. 503 (1963).

4 County authority to establish and maintain trash disposal facilities is found in Cal. 
Gov't Code §§ 25820, 25827 (West 1968).

3’* Each city prescribes the method of commercial trash pickup within its boundaries, 
and privately franchised contractors or city employees are free to take loads either 
directly to a site or to the transfer starion nearest the city. If taken to a transfer station, 
trash is then placed on county-owned trucks and transported by county personnel to 
disposal sites owned and operated by the county.

36 The term “regional parks” is used in both its generic and technical sense. Counties 
have the traditional power to establish community parks within their own jurisdictions. 
Cal. Gov’t Code § 25210.60 (West 1968). In addition, counties in California arc 
authorized to establish special “Regional Park Districts” that may or may not cross 
county boundaries. Cal. Pub. Res. Code § 5501 (West 1956). Counties also may establish 
Joint County Park Boards to operate and maintain park facilities in more than one 
county. Cal. Gov’t Code §§ 6502, 6580 (West 1966).

Orange County offers several examples of such passive cooperation. 
The first involves the trash disposal program undertaken some years 
ago by the county board of supervisors,34 to which the cities have ac
ceded without formal written agreements. Under this program, the 
county road department, supported by general countywide taxes, 
constructed and supervises an integrated system of trash transfer stations 
and disposal sites, where cities may deposit their trash loads.35 Since 
there is no charge at either the transfer stations or the sites, in effect, the 
cities are provided a service at no cost. Justification for such an ar
rangement is based upon two factors: the taxes supporting the service 
are countywide, and the general countywide interest in a sanitary 
method of prompt trash disposal, as well as in minimizing policing 
problems and highway littering.

Another implied city-county agreement involves the Orange County 
park system, which consists of appropriate “local parks1’ provided by 
the cities to fulfill their citizens’ immediate needs and “regional parks” 
provided by the county. Although there are a fewer number of regional 
parks, they are designed to accommodate a larger number of persons, 
have more extensive facilities, and are located throughout the county.36 
Finally, there also are instances of cooperation that develop in emergency 
situations, when time for considering a formalized agreement is un
available. Again, although neither a statutory nor a contractual provi
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sion requires such a service, it is rendered, usually without charge, 
because of the overriding public interest. In sum, Orange County pro
vides examples of areas in which cities and counties can cooperate with
out the need for formal contracts and even in the absence of enabling 
statutes. Furthermore, these informal and assumed obligations can 
facilitate further bargained cooperation among the various governmental 
entities.

VARIOUS METHODS OF PAYING FOR SPECIFIC SERVICES

Not only are there innumerable methods for local governments to 
cooperate, there are also a variety of ways for the government provid
ing services to be compensated,37 any of which can be utilized in im
plementing a “Lakewood Plan” intergovernmental arrangement. More
over, the importance in utilizing the proper method of payment for the 
service being performed should not be overlooked, since it is instru
mental in maintaining an accurate cost accounting and insuring that a 
cost-benefit analysis can be made to determine the effectiveness of serv
ice performance. Use of the proper method of payment also is necessary 
to correctly allocate costs among those receiving the benefits of services.

37 See AC1R Handbook 56; O’Connor, supra note 32, at 170.
38 California’s Model Service Contract Form provides that the county pound may 

keep all license revenues and fees as consideration for its services. ACIR Handbook

The primary method of payment, as well as the easiest to administer, 
is that which imposes the cost of supplying a service directly upon the 
individual citizen or business recipient. License or permit systems typi
cally are administered in this way. Another plan that is favored by local 
governments relies upon the property tax rolls as an assessment base; 
this plan is particularly desirous when the service relates directly to 
and improves the property charged. A third, widely employed method 
of payment depends upon the taxing power, which is invoked to levy 
a specialized and segregated tax relating directly to the service provided. 
Although the fourth and last method of payment is perhaps mechanically 
the easiest to implement, it also presents the most difficulties in determin
ing precise charges. Under this system, community service is considered 
too general to be assessed specifically to either people or property; a 
charge is made to the general funds of the local governments.

Fees Paid by Users. By passing charges for services rendered
directly to the individual user, the particular local governments benefited 
by the services are usually bypassed, although the cities are required to 
pay any costs that exceed such direct revenues.38 The cities receiving 
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the services are not involved in any administration, except possibly to 
establish necessary mechanics or laws for implementing the services. 
For example, while dog licenses are issued for a charge by the county 
poundmaster, cities utilizing this service under contract with the county 
are asked to adopt the necessary city ordinances, which duplicate the 
county fee schedule so that county personnel have only one set of 
charges to comprehend and administer. To insure enforcement, penal 
provisions are included in the ordinance. The poundmaster then utilizes 
icense revenues to maintain the pound, collect strays, and render inci

dental services.
Permits issued by the building inspector and the health department are 

similarly administered. A prospective builder pays for a permit, and 
in turn the revenues collected pay for some of the county government’s 
costs in overseeing construction. Health department permits, through 
periodic inspections, also insure that the appropriate regulations are ob
served. In both cases, the individuals utilizing the service or requiring 
the governmental action are made to contribute to the cost, and the 
contracting cities need only enact ordinances that establish fees and 
penal sanctions. The cities, although parties to a contract with the 
county, receive nothing directly from the county and pay it no funds, 
except if agreed by contract to the extent that costs exceed permit 
charges.39

69. In the case of a building inspection contract, however, the model form requires 
payment to the city by the county' of any excess over expenditures, and payment by 
the city to the county of any deficit. Id. at 68. For a copy of an actual Building 
Inspection Services Contract between the County of Los Angeles and a contracting 
city, see x’J. at 121.

391d. at 69.
<0 Weed abatement authority which was granted in response to the state’s severe 

brush fire hazard is given to county supervisors. Cal. Health and Safety Code § 14880 
(West 1964).

The cost of weed abatement is also discharged by this type of pay
ment procedure. As required by state law, each spring the county fire 
marshal inspects vacant property in order to discover flammable vege
tation creating potential fire hazards.40 If such hazards are found and 
if the appropriate local jurisdictions confirm the fire marshal’s deter
mination that they constitute nuisances, either the property owners must 
clear the weeds or the fire marshal contracts to have the weeds destroyed. 
In the latter case, after a public hearing, a charge for the abatement 
is placed on the property assessment roll. While this procedure could 
be considered a property assessment, the charge is imposed for the 
abatement of a nuisance and not for rhe resultant property enhance
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ment. Although the state law authorizing such cost assessments also 
contains a general provision permitting any nuisance to be abated by 
the responsible local government and a charge to be placed on the 
property assessment roll,41 this procedure is not typically the subject 
of local intergovernmental contracts, notwithstanding the absence of 
any legal reason precluding its use.

41 Cal. Gov’t Code § 39501 (West 1968) (weed & rubbish); Id. § 38773 (any nuisance 
for cities); Id. § 25845 (any nuisance for counties).

42 Cal. Sts. & H’ways Code §§ 5000-6793 (West 1969).
43 Fire protection contracts are limited by state law. Included among the limitations 

are a minimum one-year term with abrogation only by vote at a special election. After 
such an election, a minimum of five months must pass before the cancellation can 
become effective. Id. § 55603.5. County firemen providing fire protection under con-

Property Assessments for Property Enhancement. The prop
erty assessment method of payment, which is utilized for those services 
that directly relate to property enhancement, such as street construc
tion, sewer line extension, or drainage facility development, involves 
placing on the tax rolls a charge for such enhancements. Based upon a 
state statute permitting creation of property improvement districts,42 
this payment procedure, which is quite common in California, requires 
that when an improvement is proposed, an engineer’s report be com
missioned to determine whether certain property in the vicinity of the 
improvement will be benefited as a result.

Following public hearings, at which a majority of affected property 
owners have the power to prevent creation of the proposed district, 
the work is performed, with the cost assessed in relationship to the 
property benefits enjoyed from the improvement. The assessed amount 
may be paid immediately by the owners, or bonds may be issued to 
meet the contractor’s costs while the property owners’ payments are 
spread over a long term period.

Specialized Taxes. The third payment arrangement for services
again results in a charge to the user, but on a general taxpaying group 
basis, whereby a group of taxpayers as a whole is taxed for the particular 
service. For example, in California the citizens of a city may pay for 
fire protection through general city taxes; if, however, the city elects 
to use county fire services, then its residents are liable for a county fire 
protection tax, which is imposed through an increased property tax 
in that city. Furthermore, in some instances the county may wish to 
contract with a city whereby the latter agrees to render fire protection 
in an isolated area of an unincorporated territory.43 In such cases, rhe 
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city is reimbursed for the cost of this service either from funds raised 
by the general county tax or through use of a local taxing district known 
as a county service area.44

Another specialized tax in California is the motor vehicle fuel tax, 
which is imposed by the state on gasoline sold within its boundaries. 
Portions of this tax are returned to collecting counties and cities for the 
construction and maintenance of highways and streets within their re
spective jurisdictions.45 Several years ago, the cities within Orange 
County joined with the county in a comprehensive local intergovern
mental arrangement for joint administration of these funds. According 
to this arrangement, each year the county, which has power to declare 
portions of streets within the cities to be “county highways” for pur
poses of construction and maintenance, and the cities jointly decide 
upon appropriate highway projects in which to engage. These projects, 
which are based upon a master highway plan adopted by each govern
mental entity pursuant to a joint agreement, are chosen on a county
wide priority basis. Each year the governing bodies of the cities and 
county execute the specific contracts on the basis of these jointly agreed 
upon priorities.

General Funds or General Property Taxes. There are many
services for which it is a practical impossibility to levy specific charges 
upon particular users or beneficiaries, and such services can only be 
paid for from general funds. Typical of these services are planning 
departments, park administration, such financial service aspects of gov
ernment as auditing and revenue control, property tax assessment and 

tract are also accorded the same immunities from liability and all disability and work
men’s compensation rights that they are afforded when performing duties within the 
limits of their own local agency. Id. § 55634.

44 A city likewise may elect to take advantage of county library services, in which 
case its residents are subject to a countywide library tax. In return, residents have 
the benefit of county library facilities both within and without the city’s boundaries. 
If a city prefers to provide its own library services, residents of course do not pay the 
county library tax, but they are precluded from using county library facilities. Cal. 
Educ. Code § 27154 (1969).

45 Fuel tax revenues arc allocated to a highway users tax fund. The state has estab
lished a system of apportionment among California counties and cities for distribution 
of the fund. Cal. Sts. & H’ways Code §§ 2100-22 (West 1969). Counties, which with 
their incorporated cities may enter into agreements related to road systems construction 
and maintenance must submit reports on their respective road systems for approval 
by the state highway department. Id. § 186.3. Coordination of each local agency’s high
way program with that of other contiguous local jurisdictions, as well as with the 
state highway system, is an express criterion to be considered in development of such 
systems. Id. § 186.4.
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collection, and police protection. Although also amenable to certain 
specialized taxes, fire protection often must be paid for from general 
funds.

Furthermore, general fund services for one city may be at a different 
level from that which is provided for in other cities. For example, the 
county sheriff may establish a standard number of patrol cars for various 
concentrations of population, but a particular city may desire a dif
ferent number of cars. If the city is willing to pay accordingly, the 
added services will be provided.40 Finally, general fund payment may 
be utilized in combination with other methods of compensation. For 
example, while a city generally pays for planning services, an individual 
user of the service, such as an applicant for a variance permit or a sub
division map, may be required to pay a certain fee for the specific serv
ice rendered to him. Basically, however, it is the public at large and 
not particular individuals, that benefits from these services.

46 The large degree of flexibility inherent in Lakewood Plan agreements facilitates 
providing various levels of services. In effect, the city is a consumer, with the ability 
to compare, weigh, and choose the type and level of service suitable for its needs. This 
flexibility is a considerable advantage, especially if a city is unable or unwilling to make 
large outlays of funds to establish its own services. See S. Gove, supra note 14, at 9. 
A strong, viable county government, however, with extensive resources and expertise 
of its own, is still essential to such a system. See Leach, The Lakewood Plan, in Senate 
Fact Finding Comm, on Local Government, Report to the Legislature 51, 52-53 (1961).

47 Proper planning procedures generally would include an investigation of alternative 
methods of providing the service, such as contracts with private sources or new public 
facilities, a check to insure compliance with relevant state law, a study to determine 
whether the service could best be rendered by joint agreement or by service contract, 
coordination with other local government units, and close liaison with the county. 
AC1R Handbook 53-54.

THE NECESSARY TOOLS OF COOPERATION

Because of the various cooperative arrangements and service payment 
systems, it is necesary to make an early determination what specific 
“tools” are needed to form and execute the desired arrangements. To 
illustrate, if districts with taxing powers are to be formed, sometimes 
lengthy and complicated steps are required prior to execution of any 
agreements. It is necessary to determine the desirability of additional 
staff or authority, designate the custodian for keeping records, and 
delineate any different levels of services to be rendered. Although the 
simple and classic Lakewood Plan contract implies only the execution 
of a contract calling for performance by the county and payment by 
the cities, the complexity and impact of such governmental agreements 
dictate that all of these factors must be considered.46 47
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The Requisite Staff. A preliminary step is to determine whether
additional staffing is necessary, since many services may call for added 
personnel, either in servicing departments or from independent con
tractors. For example, preparing county processing subdivision maps 
may require the county planning department to employ additional 
clerks and planners. Similarly, if the county undertakes to design as 
well as construct roads within the cities, a full-time design engineer may 
be needed by the permanent staff of the county road department, in 
which case he either may be made a member of the staff or retained as 
a consultant pursuant to separate contract.

Location of facilities is another consideration that should be given 
earlv consideration. In some cases it may be desirable simply to rely 
upon existing facilities to locate additional staff members; in other in
stances, as when the county plans to provide fire protection, construction 
of new facilities becomes necessary. Both situations, however, call for 
caution on the part of the county, since a return on capital expenditures, 
which noramlly are amortized over a useful life period, generally should 
not depend upon contracts that possibly can be terminated on a short 
term basis.* 48

In California, the legislature has facilitated planning by creating a local agency 
formation commission, the purpose of which is to make studies and obtain information 
that can contribute to development of local governments in each county. The com
mission is empowered to study existing local agencies and recommend governmental 
reorganization to individual agencies within the counties. Cal. Gov’t Code §§ 54773-74 
(West 1966), as amended, (West Supp. 1969). The role of California’s local agency 
formation commissions is discussed in J. Gladfelder, California’s Emergent Counties 
66-68 (1968).

48 In California rhe duration of county contracrs for citv functions is limited to five
J •

years. Cal. Gov’t Code § 51302 (West 1966). Thereafter, contracts may be extended 
for five-year periods unless the legislative bodv of either entity votes at least one year 
before the expiration of any five-year period not to continue the contract. Id.

49 For an example of such a provision in a model agreement, see ACIR Handbook 91.

Closely related to the decisions regarding additional personnel and 
location of facilities is the determination of the extent of control the 
cities should be allowed to exercise in these decisions. If permanent 
personnel are added in a large county department, undoubtedly the city 
would have no power over the particular selection. When independent 
professionals are hired for particular projects, however, it may be ap
propriate to give the affected city a veto power over the selection. 
Moreover, the city undoubtedly would desire to describe detailed con
ditions in agreements dealing with location and construction of service 
facilities.49 In sum, the primary consideration in determining the extent 
of residual city control should be the extent to which the subject of 
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control has an effect upon the services being paid for by the city’s 
residents.

Another question involving personnel relates to the need for or ad
visability of making noncounty personnel deputies of county officials. 
In the case of city clerks who are temporarily assigned to assist in 
administering elections conducted by the county clerk, the latter may 
be reluctant to deputize them unless they are under his direct super
vision. A similar problem arises when the enforcement responsibilities 
of the county sheriff or health officer are involved. There appears to 
be a widespread feeling that the power of county offices must be shared 
only with those directly subordinate to county officials.50

50 Under California law, deputies have all of the powers, duties, and liabilities of the 
principal officer. Cal. Gov’t Code § 24100 (West 1968).

51 See ACIR Handbook 121-22.
52 See Agreement for Prosecution Services, agreement between Orange County and 

City of Fullerton (copy on file in the offices of Geo. L.J.).
53 The California Joint Exercise of Powers Act provides for strict accountability of 

all funds. See Cal. Gov’t Code § 6505 (West Supp. 1969).

The Authority in Ordinances and Other Regulations. In order
for the county to render services, it is frequently necessary for contract
ing cities to adopt authorizing ordinances. To insure uniformity, as 
well as familiarity on the part of county personnel, such contracts 
typically require a city enforcement ordinance or other regulation 
identical to the county law.51 The county sheriff is usually able to 
enforce different city ordinances and the county district attorney to 
prosecute violations without much difficulty; however, administrative 
agencies, such as those responsible for buildings and their safety, and 
public health, generally require duplication of county authority at the 
city level, including charges rendered to individual users.52

Record Keeping. Since the legal responsibility of each govern
mental entity to its taxpaying citizens demands accuracy and accounta
bility, it is essential in a Lakewood Plan contract that even in the absence 
of direct charge procedures, recordkeeping be thorough, accurate, and 
open to inspection. In order to meet any questions that might arise, the 
form and content of records should be detailed and in accordance 
with the standards of recordkeeping current in the county government. 
Furthermore, when the cities are also required to keep records, the same 
standards should obtain. In practice, the county auditor is usually the 
final arbiter of the form and content of records.53
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The Decision as to Level of Service. When a service is rendered
to individual users, such as granting building permits, there is usually no 
question as to the level of service; it is assumed to be the same as that 
rendered by the county to unincorporated area users. The question of 
level of service does arise, however, when services are rendered to the 
public at large. A typical example of such a question is the number of 
patrol cars and the hours of service provided for various geographical 
territories.

VARIOUS ENTITIES THAT CAN BE CREATED

The Lakewood Plan contract contemplates a two-party agreement, 
involving only the county, which renders the service, and the city, 
which pays for the service. Service and payment arrangements, how
ever. can be effectuated by creation of other entities, with or without 
taxing powers. Included among such entities are joint powers authorities, 
nonprofit corporations, special purpose districts, and county service 
areas.

Joint Powers Authorities. In California, a joint powers author
ity can be created by contract between city and county.54 The contract 
describes the purpose of the authority and the composition of its gov
erning board, which is appointed and subject to removal by the two 
contracting entities. For example, to accomplish the construction of 
countv and city administrative buildings in Santa Ana, the county seat 
of Orange County, the city and county separately acquired blocks of 
propertv and entered into a joint powers agreement creating a Civic 
Center Authority, with members appointed by the city and county. 
Since the Authority was created largely as a financing device, all of 
the property was deeded to the Authority in return for leasebacks to 
the granting entities. As buildings are desired by either government, 
a separate lease is entered into bv which the Authority undertakes to 
construct the building in return for a long term rental by the govern
mental entity. On the strength of this agreement, bonds for which the 
anticipated rent is pledged arc sold by the Authority to finance the 
building. Bids both for construction of the building and for the bonds 
are publicly solicited. The joint powers authority board also serves 
to aid in the administration of the overall civic center plan; moveover, 
the federal and state governments will also erect buildings in the civic 
center, utilizing the same financing device. T he Anaheim Convention

64 Joint Exercise of Powers Act, Cal. Gov't Code §§ 6500 80 (West 1966).
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Center was constructed with funds obtained in a similar manner. In 
this case, the City of Anaheim and the Anaheim Union High School 
District were parties to the agreement; the obligation of the school dis
trict, however, was limited to $1,000 per year, in turn for the preroga
tive to use the premises for graduation exercises.

Nonprofit Corporations. Another separate entity that can be
created to perform services is a nonprofit corporation,55 56 which, similar 
to a joint powers authority, can hold properties on a leaseback in order 
to raise funds for construction.50 Again, contractors and bond pur
chasers are required to submit open and competitive bids.57 In addition 
nonprofit corporations can be utilized by local governments with some 
degree of coordination, if not control, pursuant to the statutory pro
vision that allows officers of local agencies to be nonsalaried officers of 
nonprofit corporations.58

55 See Cal. Corp. Code §§ 9000-9800 (West 1955). The statute authorizing such non
profit corporations permits the carrying on of business at a profit as an incident to the 
main purposes of the corporation, as well as distribution of assets to members upon 
dissolution of the corporation. Id. § 9200. The state’s general corporation laws relating 
to corporate formation and cxistance are applicable to nonprofit corporations. See 
Barber v. Irving, 226 Cal. App. 560, 38 Cal. Rptr. 142 (1964).

56 Property of a nonprofit corporation that is leased to or used exclusively bv a 
government is exempt from taxation. Cal. Const, art. XIII, § 1 (c); Cal. Rev. & Tax. Code 
§§ 231, 279 (West 1970).

57 Besides serving as a financing device, nonprofit corporations have been especially 
useful in helping local government bodies meet health services needs, since in cases 
of “unusual difficulty or emergency,” county boards of supervisors can secure health 
services from nonprofit corporations. Cal. Health & Safety Code § 1451(a) (West 
Supp. 1969). Agreements with nonprofit corporations may be used by local governments 
to provide many services. See, e.g., Cal. Gov’t Code § 25905 (West Supp. 1969) (county 
boards of supervisors may contract for the conduct of agricultural fairs); id. § 37388 
(cities may lease property for housing projects); Cal. Educ. Code § 16071 (West 1969) 
(with county approval school districts may lease or sell historic buildings for preserva
tion purposes). Furthermore, the Superintendent of Banks may contractually obtain 
technical assistance for eligible persons in order that such persons may establish and 
operate small businesses in low income areas. Cal. Fin. Code §§ 28030-37 (West Supp. 
1969). Counties also may contract with nonprofit corporations for the treatment of 
persons admitted to county hospitals. Cal. Health & Safety Code § 1451(d) (West 
Supp. 1969).

58 Cal. Gov’t Code § 1091(b)(1) (West Supp. 1969).

Special Assessment Districts. Special assessment districts provide
another means of intergovernmental cooperation. In order to construct 
a swimming pool, for example, a city, park district, and special service 
area may combine, subjecting themselves to taxes imposed by the latter 
to finance such construction. Facilities also can be maintained, as well
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as constructed, through the use of assessment districts. Thus, instead of 
the county providing sewer facilities, street lighting, and similar govern
mental services to the city, a special district may be formed to render 
such services, with the properties benefiting from the services being- 
charged by the separate district through the real property tax. Since 
these districts are principally financing devices,59 they call for little 
administration; the county board of supervisors is the nominal governing

59 These special assessment districts are areas considered by a county, city, district, or 
the state to be specially benefited by a public improvement. See Cal. St. & H’ways Code 

•5000-5026 (West 1969). Property within such districts is assessed to pay costs and 
expenses relating to the improvement. Cal. Gov’t Code § 56071 (West 1966). Districts 
formed for taxing purposes only are not included in the statutory definition of a 
“district.'’ Id. § 56039. See also Advisory Comm’x on Intergovernmental Relations, 
Special Districts in American Government 71-72 (1964).

60Cai. Gov’t Code § 25210.4 (West 1968). This legislation was a response to the un
precedented growth in the unincorporated areas of the state's counties and the conse
quent increase in the need for services. Id. at § 25210.1.

61 Id. § 25210.6.
62Cal. Water Code App. § 36-1 (West 1968).

County Service Areas and General Service Districts. higher
level of service can be rendered to the inhabitants of a particular part 
of a county by formation of a “county service area” 60 and imposition 
of a special service area tax.61 Police protection, fire protection, and 
park administration typify activities that might be performed by service 
areas. These areas generally are created to perform services that the 
county is authorized to render, but due to the type of service involved, 
are performed at different levels throughout the county.

Under state law, general service districts, which are of an even larger 
scope, also have been created. For example, in Orange County the 
county library system is supported by a separate countywide tax, al
though those cities desiring to maintain a library system at their own 
expense are not subject to the tax. Moreover, there is a harbor district, 
which on the basis of a real property tax, supports harbor and beach 
services both within and without incorporated areas along the coastline. 
Finally, the Orange County Flood Control District, like its counterparts 
throughout the state, was formed pursuant to a state statute62 to service 
both cities and the county in flood control and water conservation. The 
services provided by the Flood Control District require no special agree
ments, unless unusual construction is undertaken, such as widening of a 
roadway bridge in conjunction with construction of a flood control 
channel.
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JUSTIFICATION FOR INTERGOVERNMENTAL COOPERATION

To justify entering into Lakewood Plan arrangements, there must be 
sound reasons both for the county to render the service and for the 
cities to pay for it. In some instances, justification is based solely on the 
fact that the service is already being rendered by the county in unin
corporated areas and the economies of scale are such that it costs the 
county less to service the cities than it does for the cities to do so them
selves, and the additional revenue from the cities will offset the cost 
of such services. Other service arrangements find justification in over
riding county interests pertaining to the health, safety, and welfare of 
the community, regardless of cost. For example, issuing building, safety, 
and planning permits, and conducting local elections are justified on the 
basis of costs. On the other hand, overriding county interests are found 
in being able to respond to problems such as the 1969 flood conditions 
in Southern California, which gave rise to joint county-city safetv meas
ures that transcended citv-county boundaries.63 64 Finally, the county also 
has a strong interest in insuring that the cities have adequate police pro
tection; thus, the county sheriff and local police have concurrent juris
diction, with the former having power to exercise his authority within 
the cities without agreement or prior consent.

63 'Throughout Southern California, cities and counties have assistance agreements 
that are in the nature of Lakewood Plan agreements, but only call for services in 
emergency situations.

64 An outgrowth of the availability of Lakewood Plan contracts and the consequent 
lowering of costs for municipal services has been an increased number of municipal 
incorporations. S. Gove, supra note 14, at 7.

In general, however, the major justification for a city to enter into 
a Lakewood Plan arrangement is to save money. While the cities must 
absorb or pass on to users the cost of services under a Lakewood Plan, 
capital investment and administration and maintenance costs arc avoided. 
Additionally, cities have the immediate advantage of county-level per
sonnel, who are experienced experts in fields in which it is increasingly 
difficult to obtain assistance at competitive wage scales.04 This factor 
has particular significance in contemporary metropolitan areas, since it 
is becoming virtually impossible for a new city of any size to establish 
such procedures as the mechanisms for tax assessment and collection, 
which require elaborate data processing equipment and expert staffing.

THE PROBLEMS OF COST ACCOUNTING

Since saving money and providing effective services are the primary 
justifications for cities and a county to enter into a Lakewood Plan 



1970] Lakewood Plan 797

arrangement, “cost determination” is an essential concern of both levels 
of government. Unless costs are accurate and readily explainable,05 the 
county will be subject to accusations of overstaffing and giving away 
senices, and the cities will be liable to criticism for overpaying.00

Salaries and Overhead. The primary cost of local government
is attributable to salaries and overhead. Although the former amount 
is readily ascertainable, the allocation of time and effort to particular 
tasks may be subject to debate. Overhead presents a considerably more 
difficult problem, and differing opinions of accountants and administra
tors will be unavoidable. Overhead certainly includes retirement bene
fits. health insurance, and other employee costs; however, it should also 
include proportional costs of those staff departments that are involved 
in hiring and serving employees, such as personnel departments, central 
administrative offices, and legal departments.

The "Side Effects” in Cost. There are also numerous “side ef
fects” attendant the supply of intergovernmental services. Government 
employment of personnel is not a flexible act; since civil service systems 
demand job protection, a person hired for a Lakewood Plan contract 
cannot be perfunctorily discharged in the event the city prematurely 
terminates the arrangement. Parkinson’s law suggests that governments 
typically do not shrink in size with lessened workloads; nor is modern 
government noted for its elasticity in meeting workloads. Thus, COD-

65 The Advisory Commission on Intergovernmental Relations has recommended that 
the service contracts contain specific provisions establishing such fiscal procedures as 
recordkeeping, issuance of financial reports, stipulations as to the manner and time of 
payment, and periodic review of service charges. ACIR Handbook 57.

In I .os Angeles County, the county regularly reports to the city on expenditures of 
funds and jobs completed. Hollinger, The Lakewood Plan, in Guide to County 
Organization and Management 52-53 (Nat’l Ass’n of Counties ed. 1968). One observer 
has concluded that Lakewood Plan operations stimulate greater and more rational 
systems of cost accounting on the part of cities. S. Govt, supra note 14, ar 15-16. 
Implementation of Lakewood Plan contracts in Los Angeles County has had the effect 
of increasing the efficiency of the county departments involved. Senate Fact Finding 
Comm, on Local Government, Report to the Legislature 54 (1961).

, r'Cities are not without a remedy when they seek to challenge increases in charges 
imposed by the county. Recently, in Los Angeles County some contracting cities asked 
the county' grand jury to investigate the fairness of the county sheriff department’s 
increase in annual charges for patrol services. The jury recommended a lower figure 
and the count}' agreed to the reduction. W. Crouch & J. Bollens, stipra note 20, at 
228. In 1958, a special county grand jury undertook an audit of the county’s records 
relating to city contracts, and the result exonerated the county' of any misfeasance. 
Set Note, The Urban County: A Study of New Approaches to Local Government in 
Metropolitan Areas, 73 Harv. L. Rev. 526, 550 (1960).
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sideration must be given not only to employee requirements to accom
plish particular contracted services, but also to the effect of such require
ments upon the size and effectiveness of the various governmental enti
ties as a whole. Another side effect of contracted services relates to the 
extent of the county’s investment in buildings, equipment, and supplies 
necessary to render particular services. Capital expenditures and the 
possibility of cancellation of a service arrangement by the city are sig
nificant factors that the county will consider in its contractual bargain
ing with the city. Finally, it should be noted that potential public lia
bility increases as the size of government increases. Although this lia
bility can be partially protected against by insurance, it also must be 
taken into consideration as part of the county’s financial assumption in 
performing service agreements.

Conclusion

The foregoing discussion has presented a brief survey of the use of 
the Lakewood Plan as an intergovernmental device for rendering serv
ices. Although there are vast areas of governmental responsibility that 
ar amenable to such cooperation, there are also major problems that 
must be overcome in order for a contract to be beneficial to all parties 
concerned. It is hoped that the experience of Orange County in the 
use of intergovernmental arrangements will provide a basis of knowledge 
for other sections of the country in their attempts to implement greater 
intergovernmental cooperation. As new problems, or new dimensions 
of old problems, confront local governments, it should be understood 
that of all impediments to their solution, the lack of legal methods for 
joining resources is the least among them.
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1 The Clean Air Act of 1963, for example, grants consent-in-advance to air pollution 
control agreements and compacts, subject to subsequent and specific consent to any 
such compact actually entered into by states. 42 U.S.C. § 1857a(c) (1964). Air pollu
tion control compacts have been enacted by Indiana and Illinois, Ohio and West Vir
ginia, and some states in the mid-Atlantic region, but they have not received the 
subsequent and specific consent of Congress and therefore are regarded as inoperative. 
The Air Quality Act of 1967, while not repealing the 1963 Act’s provisions on inter
state compacts, added a section authorizing the creation of regional advisory com
missions on air pollution under federal authority. 42 U.S.C. § 1857c-l (Supp. IV, 
1969). Congressional inaction on the pending air pollution control compacts may indi
cate its preference for federal regional commissions in the field of air pollution.

The urban problems confronting many of the nation's large 
metropolitan areas do not respect state boundaries, yet their solu
tion is left to governmental units juris dictionally defined by such 
boundaries. Thus, it is often necessary for states and local mu
nicipalities of adjacent states to enter into mutual agreements in 
order to carry out their responsibilities effectively. Such agree
ments, however, are beset with uncertainty and confusion, both 
in the legal requirements surrounding their implementation and 
in the consequences that flow from their existence. To point out 
these difficulties, Professor Engdahl first discusses the retarded 
evolution of interstate arrangements and existing constitutional 
strictures on their use. He then analyzes the possible implications 
of the existing state of the law and urges that greater efforts be 
made to develop meaningful principles of compact law.

The Retarded Development of Urban Area Compacts

Interstate compacts have been discussed rather widely, especially dur
ing the last 20 years, as a means of achieving interstate cooperation in 
dealing with certain problems of urban areas that extend beyond the 
borders of a single state. Although the existing compacts which are 
predominantly concerned with urban area problems number less than 
a dozen, most of them became effective during the decade of the sixties, 
and while some of the problems that might be the subjects of com
pacts ultimately may be dealt with by direct federal legislation,* 1 further

I 799 1
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use of this device in metropolitan areas is to be anticipated.2 Compacts 
certainly are not a panacea for all the ills of interstate urban areas, but 
their potential for beneficial cooperation has certainly not been ex
hausted.

2 Congressional conscnts-in-advance without a requirement of subsequent review and 
specific consent are in force, for example, for urban planning compacts and law 
enforcement agreements or compacts. See 40 U.S.C. § 461(f) (1964); 4 U.S.C. § 112 
(Supp. IV, 1969). See generally Dixon, Constitutional Bases for Regionalism: Centrali
zation; Interstate Compacts; Federal Regional Taxation, 33 Geo. Wash. L. Rev. 47 
(1964).

3 Cf. Delaware Valley Urban Area Compact, N.J. Stat. Ann. 32:27-1 to -30 
(1966), and Pa. Stat. Ann. tit. 73, § 701 (1966), congressional consent-in-advance 
claimed under 40 U.S.C. § 461(f) (1964); Tri-State Transportation Commission Com
pact, Conn. Gen. Stat. Ann. 16-339 to -342 (Supp. 1969), N.J. Stat. Ann.

32:22B-1 to -21 (Supp. 1969) and N.Y. Unconsol. Laws §§ 8301-18 (McKinney 
Supp. 1969), congressional consent-in-advance claimed under 40 U.S.C. § 461(f) (1964).

4 E.g., Tri-State Compact, 49 Stat. 932 (1935), as amended 70 Stat. 966 (1956); 
Washington Metropolitan Area Transit Regulation Compact, 74 Stat. 1031 (1960), 
as amended 76 Stat. 764 (1962).

5 E.g., Tri-State Transportation Commission Compact, art. Ill, § 1(a), Conn. Gen. 
Stat. Ann. § 16-339 (Supp. 1969), N.J. Stat. Ann. § 32:22B-6 (Supp. 1969), and 
N.Y. Unconsol. Laws § 8306 (McKinney Supp. 1969), congressional consent-in-advance 
claimed under 40 U.S.C. § 461(f) (1964).

c E.g., Bi-State Development Agency Compact, 64 Stat. 568 (1950), as amended 73 
Stat. 582 (1959); Delaware River and Bay Authority Compact, 76 Stat. 560 (1962); 
Delaware River Port Authority Compact, 47 Stat. 308 (1932), as ainended 66 Stat. 
747 (1952); Kansas City Area Transportation Compact, 80 Stat. 826 (1966); Port of 
New York Authority Compact, 42 Stat. 174 (1921), as amended 42 Stat. 822 (1922); 
Washington Metropolitan Area Transit Authority Compact, 80 Stat. 1324 (1966).

7 E.g., Bi-State Development Agency Compact, III. Stat. Ann. ch. 127, § 63s-9(6) 
(Smith-Hurd 1967); Ann. Mo. Stat. § 70.373(6) (Supp. 1969), consented to by 
Congress, 73 Stat. 582 (1959); Delaware River and Bay Authority Compact, art. Vll(h), 
76 Stat. 560 (1962); Delaware River Port Authority Compact, art. V, 47 Stat. 308 
(1932), as amended 66 Stat. 747 (1952); Kansas City Area Transportation Compact, 

Some compacts have created interstate agencies vested merely with ad
visory planning powers, ranging in scope from a narrow class of problems 
to comprehensive regional planning.3 Others have created agencies largely 
for advisory planning purposes, but also with limited regulatory powers4 
or with authority to conduct experimental or demonstration projects 
in a particular field.5 A larger number of compacts have created single
function or limited-function interstate authorities with proprietary 
powers. Although these authorities may also have broad advisory duties, 
their specific charge is generally to plan, build, and operate ports and 
terminals, commodity storage facilities, bridges, tunnels, airports, rapid 
transit systems, or similar facilities.6 In addition, such interstate authori
ties ordinarily are vested by their enabling compacts with the power of 
eminent domain,7 the power to issue revenue bonds,8 and the power to 
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charge tolls or fees for use of the facilities they operate? In fact, in 
some instances, they even may establish their own police forces.8 9 10

art. 111(9), 80 Star. 826 (1966); Washington Metropolitan Area Transit Authority 
Compact, tit. Ill, art. XVI, 80 Stat. 1324 (1966).

8 E.g., Bi-State Development Agency Compact. III. Stat. Ann. ch. 127 § 63s-10 
Smith-Hurd 1967), Ann. Mo. Stat. § 70.373(4) (Supp. 1969), consented to by

Congress. 73 Stat. 582 (1959); Delaware River and Bay Authority Compact, art. VII 
(j), 76 Stat. 560 (1962); Delaware River Port Authority Compact, art. IV (j), 47 
Stat. 308 (1932), as amended 66 Stat. 747 (1952); Kansas City Area Transportation 
Compact, art. 111(6), (7), 80 Stat. 826 (1966); Port of New York Authority Compact, 
art. VI, 42 Stat. 174 (1921), as amended 42 Stat. 822 (1922); Washington Metropolitan 
Area Transit Authority Compact, tit. Ill, art. IX, § 27, 80 Stat. 1324 (1966).

9 E.g., Bi-State Development Agency Compact, art. Ill, 64 Stat. 568 (1950), ar
amended 73 Stat. 582 (1959); Delaware River and Bay Authority Compact, art. X, 
“6 Stat. 560 (1962); Delaware River Port Authority Compact, art. IV(i), 47 Stat. 308

1932), as amended 66 Stat. 747 (1952); Kansas City Area Transportation Compact,
art. Ill(2), 80 Stat. 826 (1966); Port of New York Authority Compact, art. VI, 42
Stat. 174 (1921), as amended 42 Stat. 822 (1922).

10 E.g., Delaware River and Bay Authority Compact, art. XIX, 76 Stat. 560 (1962).
* • See, e.g., Advisory Comm’n on Intergovernmental Relations, Metropolitan 

America: Challenge to Federalism 96 (1966); Advisory Comm’n on Intf.rgovern- 
mi.niai, Relations, The Problem of Special Districts in American Government 
64-72 (1964); J. Bollens, Special District Governments in the United States 252-56 
(1957).

v-See generally F. Zimmermann & M. Wendell, The Interstate Compact Since 
1925, at 3 (1951); Frankfurter & Landis, The Compact Clause of the Constitution—A 
Study in Interstate Adjustments, 34 Yale L.J. 685, 691-95 (1925).

There are other, more pervasive ways in which compacts could be 
used for dealing with interstate urban problems, which have not yet been 
tried. Although these more radical possibilities may be confronted by 
political obstacles, they are as constitutionally feasible as the more con
ventional compacts. For example, an interstate compact could set up a 
general-function urban government, creating an “interstate city” vested 
with the full panorama of powers necessary to deal with the broad range 
of urban problems. For interstate urban areas, this might provide a 
solution to the problems11 which result from a proliferation of special 
districts and limited-function governmental units.

Moreover, there is an even more extreme possibility for the use of 
interstate compacts. By compact, metropolitan areas could be carved 
out from existing states and transformed into independent city-states 
eligible for separate admission into the Union. This use of interstate 
compacts, no matter how radical the suggestion might seem in 1970, 
has bountiful precedent. For the first centurv or more of the nation’s 
historv, the almost exclusive use made of the compact device was to 
alter the boundaries of states;12 in fact, some of the present 48 contigu
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ous states actually were created in this manner.13 Indeed, historical evi
dence indicates that it was primarily the boundary-changing type of 
arrangement that the draftsmen of the Constitution contemplated when 
they included the interstate compact clause in article I, section 10.14

13 E.g., Kentucky, by a Virginia-Kentucky compact of 1789; see Wedding v. 
Meyler, 192 U.S. 573, 583 (1904). West Virginia, by a Virginia-West Virginia compact 
of 1862, sanctioned by the act admitting West Virginia into the Union. Act of Dec. 31, 
1862, ch. 6, 12 Star. 633.

14 See Engdahl, Characterization of Interstate Arrangements: When Is a Compact Not 
a Compact?, 64 Mich. L. Rev. 63, 75-81 (1965). The idea that compacts might be 
used to create general-function urban governments or even city-states is not original 
with this writer. See, e.g., Tobin, The Interstate Metropolitan District and Cooperative 
Federalism, 36 Tul. L. Rev. 67, 74 (1961).

15 “The Senate of the United States shall be composed of two Senators from each 
State . . . .” U.S. Const, amend. XVII.

The possibility of such radical utilization of the compact device in 
the modern context should not be rejected out of hand, since it might 
have genuine merit, whatever might be its disadvantages or political 
undesirability. For example, it might be more effective than rcapportion- 
ment of existing state legislatures in providing urban populations an ef
fective voice in the governments of largely rural states, and it certainly 
would insure such cities-become-states better representation in the 
United States Senate.15 Nevertheless, whatever the other objections that 
might be raised against this radical use of the compact device, its 
principal shortcoming is that it could not permanently end the need for 
other, less radical varieties of interstate arrangements to deal with urban 
problems. Unless such a city-state, with its boundaries fixed by com
pact, should never grow larger nor develop contiguous suburbs and 
satellites separated only by state boundaries, the need for coordination 
and cooperation across state lines obviously would remain.

Whether or not there is any realistic prospect that interstate compacts 
will be used to create new states out of urban areas or to establish 
general-function interstate urban governments, the fact still remains 
that the potential of interstate compacts for dealing even with limited 
classes of interstate urban problems has been tapped. Existing urban 
area compacts address only a few major problems in only a few of the 
urban areas that might benefit from use of the compact device. Un
doubtedly, there are numerous political and other practical reasons for 
this limited application of compacts. One reason of special concern to 
lawyers, however, which probably does account for some of the 
hesitancy to employ the compact device is that the law of interstate 
compacts and agreements is still primitive and confusing.

A though the Constitution makes only one fleeting reference to com
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pacts,16 most of the unresolved or ill-resolved questions of compact law 
are constitutional questions. There is, however, a paucity of significant 
interstate compact law. The cases that have considered issues of com
pact law are relatively few; furthermore, only a small number of these 
cases are widely known, and several are poorly understood. Only a 
few instances of sophisticated or even careful legal analysis of the 
precedents and the problems of compact law can be found in case law or 
egal literature.17 For a subject that has received so much discussion 

by political scientists and others concerned with the problems of some 
of the nation’s major cities18 to have remained in a primitive state of 
legal development for so long is indeed surprising. Even more surpris
ing, however, is the fact that the imperfect state of compact law has 
not been widely lamented; in fact it even has not been generally recog
nized. Thus, in situations in which law has been lacking, propositions 
purporting to represent the law have been widely circulated and ac
cepted,19 even though many of these propositions either lack any 
authoritative basis or are based on a patent misunderstanding of the few 
authoritative precedents that do exist.

16 Id. art. I, § 10, cl. 3.
17 See, e.g., J. Winters, Interstate Metropolitan Areas (1962); Abel, Ohio Valley 

Panorama, 54 W. Va. L. Rev. 186 (1952); Dixon, Constitutional Bases for Regionalism: 
Centralization; Interstate Compacts; Federal Regional Taxation, 33 Geo. Wash. L. Rev. 
47 (1964); Dunbar, Interstate Compacts and Congressional Consent, 36 Va. L. Rev. 753 
(1950); Tobin, Interstate Metropolitan Districts and Cooperative Federalism, 36 Tul. L. 
Rev. 67, 77-90 (1961); Note, Congressional Supervision of Interstate Compacts, 75 Yale 
LJ. 1416 (1966). This list is not exhaustive. Of course the leading names in the field 
are Frederick Zimmermann and Mitchell Wendell, some of whose numerous works 
are cited in notes 23 and 24 infra. See also this writer’s previous works on the subject: 
Characterization of Interstate Arrangements: When Is a Compact Not a Compact?, 
64 Mich. L. Rev. 63 (1965); Construction of Interstate Compacts: A Questionable 
Federal Question, 51 Va. L. Rev. 987 (1965); Consolidation by Compact: A Remedy 
for Preemption of State Food and Drug Laves, 14 J. Pub. L. 276 (1965).

18See, e.g., W. Barton, Interstate Compacts In the Political Process (1965); 
R. I each & R. Sugg, Jr., The Administration of Interstate Compacts (1959); 
V. Thursby, Interstate Cooperation, A Study of the Interstate Compact (1953); 
Leach, Interstate Authorities in the United States, 26 Law & Contemp. Prob. 666 
(1961).

10 See, e.g., note 37 infra and accompanying text.
'-"See, e.g., Jennison v. Kirk, 98 U.S. 453 (1878); Harvey v. Ryan, 42 Cal. 626 (1872); 

Collin v. Left Hand Ditch Co., 6 Colo. 443 (1882).
21 J. Brierly, The Law of Nations 59-62 (6th cd. 1963).

There are, of course, venerable old precedents in fields of private law 
supporting the principle that long-standing or widely accepted custom, 
although lacking any authoritative basis, may rise to the status of law.20 
Similarly, in international law custom is an effective source of law.21 It 
would be extraordinary, however, to assert that mere custom or gen
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eral acceptation can determine issues of constitutional law when 
the principles asserted contravene existing but misunderstood prec
edents. Nevertheless, this is the sole basis upon which many of the 
propositions proclaimed as firm principles of compact law stand. It 
would involve, at least, considerable risk to launch substantial experi
ments with the compact device relying upon legal principles so inse
curely founded.

This article cannot aspire to dispel all uncertainty from the law of 
interstate compacts and agreements. The accomplishment of that task 
will require a number of years, a greater volume of litigation over com
pacts and other interstate arrangements than thus far has occurred, 
and a greater degree of sophistication in creative legal analysis than 
previously has been common in compact litigation until now (and 
further academic scholarship, it is hoped, might also help).22 The ambi
tion of this article is merely to point out some of the major areas in 
which substantial doctrinal uncertainty exists and to suggest some of 
the possibilities presented by this uncertainty for facilitating—or de
bilitating—interstate cooperation in urban areas.

22 The writer is preparing a critical treatise on interstate compact law.

Basic Uncertainties in the Law

The constitutional point of departure for any study of interstate com
pact law is article I, section 10, clause 3, which provides that “[n]o 
State shall, without the Consent of Congress, . . . enter into any Agree
ment or Compact with another State, or with a foreign Power . . . .” 
This provision has traditionally been referred to as the “compact clause;" 
it should be noted, however, that on its face it reaches not only “com
pacts,” but also “any agreement” between states.

Several questions are raised but left unanswered by the language of 
this constitutional provision, and few of them are answered authori
tatively—and perhaps none definitively—by subsequent judicial con
struction. Among the most important of these questions are what dif
ference, if any, exists between the terms “compact” and “agreement” 
as used in this clause; whether arrangements between subdivisions of 
different states or only arrangements between the states themselves are 
covered by the provision; and whether these terms together compre
hend all possible varieties of consensual arrangements between states.

During the twentieth century, the term “compact” has come to be 
applied to a rather narrow class of interstate arrangements; it is now 
commonly reserved for those formal arrangements that arc expressed in 
concurrent action by the legislatures of the party states. One pair of 
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commentators has stated, “[ijt is necessary for the legislatures of the 
signatory states to ratify a compact before it comes into effect, except 
in those instances where the legislature has approved the terms prior 
to the signing and has authorized the governor to execute the instru
ment. Where the latter method is employed the only difference is in 
the time of ratification and not in the degree of its necessity.” 23 With 
compacts just as with ordinary legislation, these commentators say “the 
executive can veto the compact . . . and the legislature can override 
the veto.”24 Nevertheless, these same commentators confess that 
“In] either the national nor state constitutions contain any procedural 
requirements for compact making. Practice has developed from us
age.' 25 26 If usage is the source of this rule, however, it is significant that 
usage has not remained uniform. For example, the recent Interstate 
Compact for Education contains the explicit provision that “[adop
tion of the compact may be either by [legislative! enactment thereof 
or by adherence thereto by the governor,” although the latter mode of 
adoption could be effective only until a fixed date prescribed by the 
compact.20 At least 24 states initially adopted the compact by executive 
order.27

2 F. Zimmermann & M. Wendell, The Interstate Compact Since 1925, at 31-32 
(1951).

24 F. Zimmermann & M. Wendell, The Law and Use of Interstate Compacts 16 
(1961).

25 Id.
26 Interstate Compact for Education, art. VIII. Most of the states are now signatories 

to this compact. See Council of State Governments, Interstate Compacts 1783-1966, 
A Compilation 71 (1966).

27 Council of State: Governments, supra note 26, at 71.

Although neither constitutional provisions nor consistent traditions 
of usage presently require legislative ratification, as distinguished, for 
example, from executive order, before an arrangement between states 
may be called a “compact,” it would still be accurate to say that in 
modern practice the term “compact” is reserved for formal written 
agreements between states. No customary7 usage, however, can restrict 
the scope of the compact clause to those arrangements commonly con
ceded to be “compacts,” for by its own terms the clause reaches not 
only “compacts,” but also “any agreement” made between states. Even 
if contemporary usage were to be regarded as effectively defining the 
term “compact,” this explicit reference to agreements as well as com
pacts raises two possibilities for a broader application of the compact 
clause: First, it is possible that consensual arrangements between sub
divisions of different states, such as between municipalities in different 
states, also might be covered; and second, it is also possible that less 
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formal arrangements between states, such as administrative agreements 
not ratified by state legislatures, might be covered by the clause.

Independence for the United States came after more than a century 
of colonial rule under which local governments for the most part had 
been conceived as subordinate creatures of the colonial legislatures or 
to the English Crown, and at a time when the Crown was exerting its 
sovereign power over local governments in England. Thus, it was 
natural that upon independence, “the new State legislatures became 
the undisputed mediums for expressing the will of government and the 
States assumed, as a democratic right, the control of local government 
that the English Crown had endeavored to acquire.” 28 Although more 
than a century passed before the Supreme Court declared that “[a] mu
nicipal corporation is simply a political subdivision of the State, and 
exists by virtue of the exercise of the power of the State through its 
legislative department .... The city is the creature of the State,” 29 
this theory was clearly in vogue from the nation’s very beginning. To 
regard the reference only to “states” in the compact clause as excluding 
municipalities from the clause’s operation not only would be to disre
gard the evident intention of the framers of the Constitution, but also 
to ignore the settled interpretations of other clauses of the Constitution 
that similarly make specific reference only to states.30 For example, the 
fourteenth amendment declares that “[n]o State shall” abridge the 
privileges and immunities of United States citizens, deprive any person 
of life, liberty, or property without due process of law, or deny anv 
person equal protection of the law; it is unquestionably settled, how
ever, that the provisions of the fourteenth amendment apply to cities, 
counties, and other governmental units inferior to a state.31 The com
pact clause, therefore, might well be viewed as extending the same 
limitations to agreements between cities or other inferior governmental 
units of different states as it does to agreements between the states them
selves.

28 Advisory Comm’n on Intergovernmental Relations, State Constitutional and 
Statutory Restrictions upon the Structural, Functional, and Personnel Powers of 
Local Government 6 (1962).

29 Worcester v. Worcester Consol. St. Ry., 196 U.S. 539, 548 49 (1905). Cf. 
Reynolds v. Sims, 377 U.S. 533, 575 (1964).

30 E.g., U.S. Const, art. I, § 10, cl. 1 & 2; id. amend, XIV, § 1; id. amend. XV; 
id. amend. XIX.

31 E.g., Peterson v. City of Greenville, 373 U.S. 244, 247-48 (1963); Pennsylvania v. 
Board of Directors, 353 U.S. 230 (1957); Carlson v. California, 310 U.S. 106 (1940).

The critical question thus becomes what, if any, arrangements be
tween states or subdivisions of different states are to be excluded from the 
definition of “agreements” as used in the Constitution. The earliest in
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terpretation by the Supreme Court of the scope of the words used in 
the compact clause occurred in 1840, when in Holmes v. Jennison?2 
Chief Justice Taney held that “ [t] he word ‘agreement,’ does not neces
sarily import any direct and express stipulation; nor is it necessary that 
it should be in writing. If there is a verbal understanding to which both 
parties have assented, and upon which both are acting, it is an ‘agree
ment.’ ” 32 33 Observing that the evident intention of the framers was “to 
cut off all connection or communication,” at least without congres
sional consent, he concluded that “[w]e shall fail to execute that evi
dent intention, unless we give to the word ‘agreement' its most extended 
signification; and so apply it as to prohibit every agreement, written or 
verbal, formal or informal, positive or implied, by the mutual under
standing of the parties.” 34 *

32 39 U.S. (14 Pet.) 539 (1840). While the Court was presented here with an 
arrangement made between the Governor of Vermont and the Governor of Canada, 
the compact clause addresses itself in precisely the same terms to arrangements between 
an American state and a foreign power as to those between different states of the 
Union: No state shall enter into “any agreement or Compact with another State, or

ith a foreign Power. .. .” U.S. Const, art. I, § 10, cl. 3.
33 39 U.S. (14 Pet.) at 572.
34 Id.; see Holmes ex parte, 12 Vt. 631 (1840).
m 148 U.S. 503 (1893).
3' Id. at 520. This statement is generally referred to as the “rule” of Virginia v. 

Tennessee; however, insofar as ir suggests what arrangements might not need consent 
it is merely dictum, for the Court held that the arrangement at issue in Virginia v. 
Tennessee did require, and did receive, congressional consent under the compact clause. 
Id. at 521, 525.

37 The “rule” in Virginia v. Tennessee was stated in terms of the actuality of political 
effect and encroachment upon federal authority; commentators, however, have stated 
it in terms of possibilities rather than actualities: “(T]he degree to which an interstate

Although this interpretation of the scope of the terms used in the 
compact clause has never been overruled, it may be regarded as hav
ing been qualified somewhat by the Supreme Court’s subsequent dictum 
in Virginia v. Tennessee™ which is not only the most widely cited, but 
also one of the most widely misunderstood of the few cases dealing with 
basic questions of compact law. In Virginia v. Tennessee, the Court 
opined that not every compact or agreement made between states is 
subject to the requirement of congressional consent imposed by the 
compact clause; rather, only those that would affect the “political 
power or influence” of particular states and “encroach . . . upon the 
full and free exercise of Federal authority” require such consent.36 A 
number of analytical and practical vices inhere in this “rule” of Vir
ginia v. Tennessee; furthermore, there is a substantial difference between 
what the Supreme Court really said and what some commentators today 
pretend that it said.37 However, for present purposes, it is sufficient to 
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note that even if the “rule" of Virginia v. Tennessee is valid, it does not 
entirely displace the earlier rule of Holmes v. Jemison.

Holmes v. Je7iniso7i held that the broad term “agreement” in the com
pact clause covers all conceivable consensual arrangements—formal or 
informal, written or unwritten. The “rule” of Virginia v. Te7inessee 
was superimposed upon this earlier interpretation; it excluded certain 
arrangements from the operation of the clause on the basis of their 
subject matter, but it did not contest the proposition that the clause 
extends to all arrangements dealing with nonexcluded subject matter, 
regardless of their formal or informal, written or unwritten character. 
Thus, Virginia v. Te7inessee did not overrule Holmes v. Je7inison, it 
merely qualified it. The effect, therefore, is that any arrangement be
tween states affecting the political power or influence of any states or 
encroaching upon the full and free exercise of federal authority is sub
ject to the requirements of the compact clause, whether the arrange
ment is formal or informal, or written or unwritten. Moreover, as 
previously noted, such arrangements may be within the clause’s cover
age whether made between states as such or between subdivisions of 
different states.

If this argument is sound, a great variety of arrangements between 
states and between municipalities in different states, even though not 
conceived as “compacts,” may be subject to the compact clause. Con
tracts for services and both formal and informal agreements between 
municipalities in different states for joint performance of various func
tions are commonplace. Based upon the foregoing interpretation of 
existing precedents and without any authoritative pronouncement to 
the contrary, all of these arrangements would be subject to the re
quirements of the compact clause.

It has been rather casually assumed that under the rule of Virginia 
v. Tennessee the compact clause presents no obstacle to contracts or 
joint agreements between municipalities in different states, because 
“[njormally, the powers exercised by local governments either indi
vidually or jointly would lie squarely within state jurisdiction and there
fore raise no question of the balance of the federal system.” :iS Many 
interstate compacts, however, have been submitted for congressional 
consent even t aough it is difficult to imagine how they could affect the * 

agreement may conflict with federal law or federal interests. If it runs any danger of 
conflict” consent is required. F. Zimmermann & M. Wendei i , The Law and Use of 
Interstate Compacts 23 (1961) (emphasis added). Sec generally Fngdahl, supra note 14. 
at 67-69.

38 Advisory Comm’n on Intergovernmental Relations, A Handbook for Interlocal 
Agreements and Contracts 7 (1967) [hereinafter cited as ACIR Handbook].
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respective political positions of the compacting states or infringe on 
federal prerogatives to any greater extent than many of the arrangements 
commonly made between subordinate governmental units in neighbor
ing states by contract or joint agreement. This fact reflects the con
fusion and uncertainty which results from attempts to apply the so- 
called “rule” of Virginia v. Tennessee to practical situations. It is by 
no means easy to determine whether a particular arrangement is or is 
not exempted from the requirements of the compact clause by the 
“rule” of Virginia v. Tennessee. Even the extra-judicial misinterpreta
tion of that “rule,” which is more commonly recited,30 leaves con
siderable uncertainty.

39 See note 37 supra.
40 See, e.g., F. Zimmermann & M. Wendell, The Law and Use of Interstate 

Compacts 23 (1961).
41 See New England Higher Education Compact, 68 Stat. 982 (1954); Western In

terstate Education Compact, 67 Stat. 490 (1953).
42 Council of State Governments, supra note 27, at 87. See also Ferguson, The 

Lezal Basis for a Southern U niversity—Interstate Agreements without Congressional 
Consent, 38 Kv. L.J. 347 (1950).

: Nev Hampshire-Vermont School District Compact, 77 Stat. 332 (1963); Interstate 
School District Compact, 70 Stat. 975 (1956) (Illinois-Wisconsin).

44F.g.. Interstate Library Compact, in Council of State Governments, supra note 

A brief investigation of the practice of the states attempting to abide 
by the “rule” of Virginia v. Tennessee will disclose how poor a guide 
that “rule,” even as it is commonly misconstrued, really is. In this re
gard, it is especially interesting to note the position taken by the Coun
cil of State Governments on the question whether particular arrange
ments require congressional consent under the “compact clause,” be
cause it is in publications sponsored bv the Council that the miscon
strued “rule” of Virginia v. Tennessee has been most dogmatically ex
pounded.39 40 Both the Western Regional Education Compact and the 
Xew England Higher Education Compact were submitted for and re
ceived congressional consent under the compact clause;41 but the sub
stantially identical Southern Regional Education Compact was put into 
effect without congressional consent, and the Council of State Gov
ernments takes the position that consent was not required.42 Similarly 
compacts between New Hampshire and Vermont and between Illinois 
and Wisconsin to create interstate school districts were submitted for 
and received congressional consent;43 but comparable compacts creat
ing interstate library districts or pooling state resources for dealing with 
other problems of state concern have been put into effect without 
congressional consent, the Council of State Governments again tak
ing the position that consent is not required.44
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Moreover, on several occasions Congress has enacted virtually un
conditional consents-in-advance45 for interstate compacts on particular 
subjects,46 even though for many of the subjects it is not certain that 
the compact clause actually required congressional consent at all.47 
For example, a number of compacts have been concluded pursuant to 
the 1934 blanket consent-in-advance for compacts designed to prevent 
crime and enforce criminal laws;48 however, a recent compact for com
parable purposes—the Interstate Compact on Juveniles—was effectuated 
without any consent.49 Compacts also have been concluded pursuant 
to the 1958 consent-in-advance for agreements relating to traffic safetv, 
vehicle equipment safety, and enforcement of traffic laws,50 but an
other arrangement dealing with motor vehicles,51 never consented to 
by Congress, was in effect between several states before 1958 and has 
been joined by other states since.52 Similarly, in 1961 Congress granted 
its consent-in-advance to agreements and compacts for comprehensive 
planning in urban areas,53 and some compacts claiming the authority 
of that consent have subsequently been concluded;54 but compacts cre
ating planning agencies not specifically for urban areas also have been 
concluded, and while one of them was submitted for congressional 

26, at 75; Interstate Compact on Mental Health, id. at 76; Interstate Compact on 
Placement of Children, id. at 84; New England Welfare Compact, id. at 80.

45 On occasion such consents contain the nominal condition that the compacts not 
be inconsistent with federal law. E.g., 15 U.S.C. § 1358 (Supp. IV, 1969); 16 U.S.C. 
§ 552 (1964); 40 U.S.C. § 461(f) (1964).

40 E.g., 4 U.S.C. § 412 (Supp. IV, 1969) (crime control and law enforcement com
pacts); 15 U.S.C. § 1358 (Supp. IV, 1969) (compacts for releasing results of scientific 
research to business and industry); 16 U.S.C. § 552 (1964) (forest and water conserva
tion compacts); 40 U.S.C. § 461(f) (1964) (interstate urban planning compacts).

47 The Council of State Governments has consistently resolved any doubts against 
the requirement of consent. See Council of State Governments, supra note 26.

48 4 U.S.C. §412 (Supp. IV, 1969); see Council of State Governments, supra note 
26.

49 Council of State Governments, supra note 26, at 74.
50 E.g., Driver License Compact, in Council of State Governments, supra note 26, 

at 71; Vehicle Equipment Safety Compact, in Council of State Governments, supra 
note 26, at 98.

51 Uniform Motor Vehicle Registration Proration and Reciprocity Agreement, in 
Council of State Governments, supra note 26, at 89.

52 Id.
53 40 U.S.C. § 461(f) (1964).
54 Delaware Valley Urban Area Compact, N.J. Stat. Ann. §§ 32:27-1 to -30 (1966),

and Pa. Stat. Ann. tit. 73, § 701 (1966), congressional consent-in-advance claimed 
under 40 U.S.C. § 461(f) (1964); Tri-State Transportation Commission Compact,
Conn. Gen. Stat. Ann. §§ 16-339 to -342 (Supp. 1969), N.J. Stat. ¿Ann. §§ 32:22B-1 
to -22 (Supp. 1969) and N.Y. Unconsol. Laws §§ 8301-18 (McKinney Supp. 1969), 
congressional consent-in-advance claimed under 40 U.S.C. § 461(f) (1964).
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consent55 56 others have not been submitted for consent. On all the above 
compacts not submitted to Congress, the Council of State Govern
ments takes the position that no consent is required.50

55 Wabash Valley Compact, 73 Stat. 694 (1959).
56 See Council of State Governments, supra note 26 at 72, 78, 97.
57 E.g., 16 U.S.C. § 17m (1964) (park and recreation area planning compacts); 33 

U.S.C. § 466(b) (1964) (water pollution control compacts); 33 U.S.C. § 701d (1964)
flood control compacts); 42 U.S.C. § 1857a(c) (Supp. IV, 1969) (air pollution control 

compacts); 50 U.S.C. App. § 2281(g) (1964) (civil defense compacts).
58 E.g., Tennessee River Basin Water Pollution Control Compact, 72 Stat. 823 

( 1958); Thames River Flood Control Compact, 72 Stat. 364 (1958); Merrimack River 
Flood Control Compact, 71 Stat. 18 (1957); Breaks Interstate Park Compact, 68 Stat. 
571 (1954); Connecticut River Flood Control Compact, 67 Stat. 45 (1953); Palisades 
Interstate Park Compact, 50 Stat. 719 (1937). The Breaks Interstate Park Compact 
could be considered within the scope of the general conscnt-in-advance to park and 
recreation area planning compacts. 16 U.S.C. § 17m (1964). Nevertheless, specific 
consent-in-advance was sought and obtained. 67 Stat. 584 (1953). The Interstate Civil 
Defense and Disaster Compact was concluded pursuant to the consent-in-advance of 
the Federal Civil Defense Act of 1950, 50 U.S.C. App. § 2281(g) (1964). This Act 
required that the draft of the compact be submitted to Congress, but provided that 
final consent would be “given” upon the expiration of 60 days of continuous session 
after submission, unless a concurrent resolution were passed disapproving the com
pact. In fact, however, Congress passed a joint resolution specifically consenting to 
the Interstate Civil Defense and Disaster Compact after it was concluded. 68 Stat. 59 
(1954).

59 See generally ACIR Handbook, supra note 38.

On a number of other occasions, Congress has enacted blanket con- 
sents-in-advance in order to encourage interstate cooperation with re
spect to particular problems, but with the proviso that no compact 
negotiated pursuant to such general advance consent will be valid un
til it has received specific, subsequent consent.57 Again, however, it is 
not certain, under the “rule” of Virginia v. Tennessee, that compacts 
relating to all of these problems require congressional consent; nor is 
it clear that if a subject were exempt from the consent requirement, 
Congress could boot-strap itself into a position of supervision and con
trol by imposing a consent requirement that the compact clause does 
not impose. Nevertheless, compacts falling within the terms of these 
provisional consents-in-advance have been dutifully submitted for sub
sequent approval.58

Contracts and joint agreements between municipalities dealing with 
law enforcement, cooperative use of jail facilities, library services, 
operation of recreational facilities, and planning services are common
place.59 The preceding paragraphs indicate that there is considerable 
uncertainty over whether formal interstate compacts dealing with pre
cisely the same subjects require congressional consent under the “com
pact clause;” and, in light of that clause’s possible breadth as interpreted 
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in Holmes v. Jennison™ the same bewildering uncertainty as to the 
necessity of consent affects every simple contract and joint agreement 
concluded between municipalities in different states.

There is another interpretation of the compact clause, more his
torically and analytically sound than that offered in Holmes v. Jemi
son and Virginia v. Tennessee, under which virtually all of the modern 
cooperative arrangements between states and between subdivisions of 
different states would be exempt.60 61 Certainly, there is no persuasive 
policy basis to justify subjecting such arrangements to the compact 
clause.62 The fact is, however, that in the present confused state of 
interstate compact law, it is entirely possible that even some simple 
contracts or joint agreements between municipalities in different states 
may be subject to that clause. Indeed, it is impossible to keep faith with 
existing precedents, both judicial and legislative, and still argue cate
gorically that they are not.

60 39 U.S. (14 Pet.) 539 (1840); see notes 32-34 supra and accompanying text.
<$1 See Engdahl, supra note 14, at 101-02.
62 Notwithstanding the compact clause, any arrangement that infringes upon federal 

powers is subject to the principles of preemption. Simply to avoid this obstacle, even 
arrangements not contemplated by the compact clause might be submitted for con
gressional approval. Id. at 102.

Some Likely Implications in the Law of Compacts

The questions whether a particular variety of arrangements is or is 
not contemplated by the compact clause and whether a particular 
arrangement is exempted by virtue of its subject matter under the rule 
of Virginia v. Tennessee are fundamental, but they by no means ex
haust the list of unresolved questions in the law of interstate agree
ments and compacts. In particular, the consequences of being subject 
to the compact clause and the consequence of congressional consent to 
a particular arrangement (whether or not it is required) are unclear. 
By extrapolating principles from the few existing precedents, however, 
some of the possible answers to certain of these questions can be con
ceived.

POWER TO MAKE INTERCITY COMPACTS

In one of the earliest opinions on the subject, the Supreme Court 
said in Poole v. Fleeger that the power of states to make agreements 
or compacts with one another “is a part of the general right of sov
ereignty belonging to independent nations. ... [a] right equally be
longing to the States of the Union; unless it has been surrendered un-
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der the Constitution of the United States.” 63 So, far from being sur
rendered, this power is expressly recognized by the Constitution, “[t]he 
Constitution declares that ‘no State shall, without the consent of Con
gress, enter into any agreement or compact with another State’; thus 
plainly admitting that, with such consent, it might be done. . . 64

: Poole v. Fleeger, 36 U.S. (11 Pct.) 185, 209 (1837). The Court addressed itself 
specifically to boundary settlement compacts, but the premises are applicable beyond 
that one class of arrangements.

64 Id. “If congress consented, then the States were in this respect restored to their 
original inherent sovereignty, such consent being the sole limitation imposed by the 
Constitution, when given, left the States as they were before . . . whereby their com
pacts became of binding force. . . .” Rhode Island v. Massachusetts, 37 U.S. (12 Pet.) 
657, 725 (1838).

65 There are some arrangements between states which are absolutely forbidden. “No 
state shall enter into any Treaty, Alliance, or Confederation. . . .” U.S. Const, art. I, 
5 10, cl. 1.

“The powers not delegated to the United States by the Constitution, nor prohibited 
by it to the States, are reserved to the States respectively, or to the people.” U.S. 
Const, amend. X.

«7 36 US. (11 Pet.) 185, 209 (1837).
w See notes 28-29 supra and accompanying text.
69 See AC1R Handbook, supra note 38.
70 See notes 32-34 supra and accompanying text.

Consistent with this theory, it is arguable that any arrangements that 
sovereign states might conclude, but which are not contemplated by 
the compact clause,65 remain within the power of the states, since they 
are neither prohibited nor limited by the Constitution.66 * * 69 70 It cannot be 
argued, however, that the same implicit authorization for arrangements 
between states also extends to arrangements between municipalities in 
different states. The compact clause may operate as a limitation upon 
interlocal arrangements that cross state lines, but it cannot operate as a 
self-sufficient authorization of such arrangements, because the premise 
of Poole v. Fleeger^1 simply does not apply to municipalities. Even in 
theory’, cities and other local governmental units never were inde
pendent sovereigns; from the first they have been viewed as “creatures” 
of their respective states.68 Logically, therefore, they could not have 
power to enter into intergovernmental arrangements, intrastate or inter
state, unless that power were conferred upon them by state statute, 
charter, or constitutional provision.

However, there is nothing to preclude states from conferring upon 
municipalities the power to make arrangements with municipalities in 
other states,69 including such arrangements as might be subject to the 
compact clause. Indeed, on the basis of the possible breadth of the term 
“agreement” under Holines v. JennisoifG and the intractable confusion 
engendered by the rule of Ezrgmnr v. Tennessee, it might be argued 
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successfully that many existing statutes and charters in fact do 
confer upon various local governmental units the power to con
clude, without any additional state legislative action, interstate agree
ments that might be subject to the compact clause.71 In other words, 
despite the extrajudicial usage tending to restrict the modern meaning 
of “compact” to concurrent enactments by state legislatures, there is 
good reason to suggest that some municipalities may already have the 
power to enter into interstate compacts on their own, without specific 
state legislative action.

71 See ACIR Handbook, supra note 38, at 4. For such statutes now in effect see, e.g., 
Ind. Ann. Stat. § 53:1101-07 (1964); Ann. Mo. Stat. § 70.220 (Supp. 1970).

72 40 U.S.C. § 461 (f) (Supp. IV, 1969).
73 4 U.S.C. § 412 (Supp. IV, 1969).
74 For examples of the types of limitations with which such arrangements might 

conflict, see Advisory Comm’n on Intergovernmental Relations, State Constitu
tional and Statutory Restrictions Upon the Structural, Functional, and Personnel 
Powers of Local Government (1962); Advisory Comm’n on Intergovernmental 

INTERCITY COMPACTS AND THE “LAW OF THE UNION” DOCTRINE

If it is possible that some municipalities might already possess the power 
to conclude arrangements which are subject to the compact clause, 
then it is possible that intercity “compacts” or “agreements” might be 
concluded pursuant to existing congressional consents-in-advance, such 
as those relating to urban planning72 and law enforcement.73 Intermu- 
nicipal arrangements across state lines dealing with these particular sub
jects are not likely to stir a great deal of concern on the part of state 
governments, although the suggestion that they might be subject to 
the compact clause is certain to be unsettling. There are implications, 
however, that surely should raise considerable concern on the part 
of the states, although these same implications might signal new hope 
for some interstate urban areas. For example, two abutting cities in 
different states might conclude an arrangement on a subject of urgent 
concern to them for which it had not been possible to secure con
current action by the respective state legislatures, and then submit 
that arrangement for congressional approval under the compact clause; 
if Congress consented, the compact would be valid, even if it frus
trated substantial interests of the states.

Indeed, it cannot be said with confidence that such an intercitv ar- 
rangement, with congressional consent but without the concurrence of 
the state legislatures, could be invalidated either by subsequent state 
legislative action or even by pre-existing state legislative or constitu
tional restraints.74 One of the oldest propositions of compact law is 
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that when an agreement or compact is sanctioned by congressional 
consent, it becomes a “law of the Union,” that is, a federal statute.75 
From this proposition it could be that once such consent is secured, a 
state statutory or constitutional restraint is no impediment to an ar
rangement covered by the compact clause. The proposition that a 
congressionally-sanctioned compact is tantamount to federal law has 
a lon<r history of alternating endorsement and repudiation by the Su
preme Court,76 and despite the pretensions of some commentators and 

Relations, State Constitutional and Statutory Restrictions on Local Government 
Debt (1961); Dixon, supra note 17, at 68-71.

75 Pennsylvania v. Wheeling & Belmont Bridge Co., 54 U.S. (13 How.) 518, 565-66 
(1851).

76 No reasoned defense of the “law of the Union” doctrine was offered by the Court 
in Wheeling Bridge, and none has been offered since. On the slightest reflection, the 
doctrine appears plainly absurd. About 20 years after the doctrine was established, the 
Supreme Court rejected it. See People v. Central R.R., 79 U.S. (12 Wall.) 455, 456 
<1870). In 1904, however, the doctrine was revived in an opinion bearing the dubious 
distinction of having been authored by Mr. Justice Holmes. Wedding v. Meyler, 192 
U.S. 573, 582-83 (1904). Although the doctrine again was rejected by a unanimous 
Court in 1938, this rejection was short-lived, for only two years later it once more 
emerged as the doctrinal basis of the decision which today is authority for federal 
court jurisdiction in some compact-related disputes. Compare Hinderlider v. LaPlata 
River & Cherry Creek Ditch Co., 304 U.S. 92, 109-10 (1938), with Delaware River 
Joint Toll Bridge Comm’n v. Colburn, 310 U.S. 419 (1940). See generally Engdahl, 
Construction of Interstate Compacts: A Questionable Federal Question, 51 Va. L. Rev. 
987,998-1010 (1965).

Commentators writing for the Council of State Governments have blithely announced 
that the “law of the Union” doctrine is dead and buried. F. Zimmermann & 
M. Wendell, The Law and Use of Interstate Compacts 7 (1961); F. Zimmermann & 
,M. Wendell, The Interstate Compact Since 1925, at 96, n.341 (1951). So imperfect 
is their understanding of the precedents, however, that they cite as proof of the 
doctrine’s final demise the 1940 decision which actually signaled its resurrection. 
F. Zimmermann & M. Wendell, The Law and Use of Interstate Compacts 7 n.18 

1961); F. Zimmermann & M. Wendell, The Interstate Compact Since 1925, at 96 
n.341 (1951); see Delaware River Joint Toll Bridge Comm’n v. Colburn, 310 U.S. 419 
(1940). In the same year that these commentators first declared that “a Congressional 
consent act does not of itself make the compact an act of Congress,” it was being 
argued in West Virginia ex rel. Dyer v. Sims that the “law of the Union” was still in 
force and entitled a congressionally sanctioned compact to the support of the 
supremacy clause. Compare F. Zimmermann & M. Wendell, The Interstate Compact 
Since 1925, at 96, n.341, with Brief for Petitioner at 12, West Virginia ex rel. Dyer v. Sims, 
341 U.S. 22 (1951), Brief for the Commonwealth of Pennsylvania as Amicus Curiae at 
15-16, West Virginia ex rel. Dyer v. Sims, 341 U.S. 22 (1951), and Brief for the States 
of Ohio, Indiana, Illinois, Kentucky, Pennsylvania, and New York as Amici Curiae 
at 5, West Virginia ex rel. Dyer v. Sims, 341 U.S. 22 (1951). This latter argument 
was endorsed by the concurring opinion of Justice Reed. See West Virginia ex rel. 
Dyer v. Sims, 341 U.S. 22, 33-34 (1951). See also Engdahl, supra at 1011. Justice 
Frankfurter, who was a member of the Court when it unanimously resurrected the 
"law of the Union” doctrine in 1940, reaffirmed his continuing adherence to the 
doctrine in 1959: “Since a Compact comes into being through an Act of Congress, its 
construction gives rise to a federal question.” Petty v. Tennessee-Missouri Bridge
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even some inferior tribunals,77 the most recent Supreme Court holding 
with regard to the proposition unfortunately was one of endorse
ment.78 Until the “law of the Union” doctrine is again repudiated by the 
Supreme Court, a number of implications lurk in its shadow waiting 
to emerge in future decisions,79 and one of them is the principle that a 
congressionally sanctioned compact is valid by virtue of the supremacy 
clause of the federal constitution, “any Thing in the Constitution or 
laws of any State to the Contrary notwithstanding.”80 From this 
principle it follows that an agreement between municipalities in dif
ferent states, if concluded with the consent of Congress under the com
pact clause, would be valid regardless of any transgression of state 
statutory or constitutional provisions, either subsequent or prior to the 
agreement. Although this conclusion is repugnant to common sense, it 
is the logical fruit of presently controlling precedents. Moreover, there 
is no authority to foreclose the possibility that such an extrapolation 
of existing precedents might cause even those arrangements to which, 
according to Virginia v. Tennessee, the compact clause does not ap
ply, but which nevertheless receive the gratuitous approval of Con
gress, to be immunized from the limitations of stare statutory and con
stitutional provisions.

Comm’n, 359 U.S. 275, 285 (1959) (dissenting opinion). Justice Frankfurter’s statement 
is a non sequitur unless the compact is considered a substantive part of the congres
sional act sanctioning it, and is therefore a federal law.

77 E.g., Rivoli Trucking Corp. v. American Export Lines, Inc., 167 F. Supp. 937. 
939 (E.D.N.Y. 1958); Henderson v. Delaware River Joint Toll Bridge Comm’n, 362 
Pa. 475, 485, 66 A.2d 843, 848, cert, denied, 338 U.S. 850 (1949); F. Zimmermann & 
M. Wendell, The Interstate Compact Since 1925, at 96 n.341 (1951); Abel, Ohio 
Valley Panorama, 54 W. Va. L. Rev. 186, 229-30 (1952).

See Petty v. Tennessee-Missouri Bridge Comm’n, 359 U.S. 275 (1959).
79 See generally Engdahl, supra note 76, at 1019-26. The “law of the Union” doctrine, 

however, is not the only basis for arguing that compacts are immune from state 
constitutional restraints. In a concurring opinion in J Vest Virginia ex rel. Dyer v. 
Sims, Justice Jackson advanced an estoppel argument, which could apply as well to 
compacts or agreements lacking congressional consent. 341 U.S. 22, 35-36 (1951). 
The majority in Sims avoided endorsing either Justice Jackson’s argument or Justice 
Reed’s, holding instead that the compact in question did not in fact violate the 
asserted state constitutional provision. Id. at 32; see note 76 supra. For another 
argument exempting compacts from state constitutional limitations, see Dixon, supra 
note 17, at 65-66.

80 U.S. Const, art. VI, cl. 2.

OTHER IMPLICATIONS FOR INTERCITY COMPACTS

There are also other possible consequences of subjecting interstate 
arrangements to the compact clause, and of receiving congressional 
consent whether required by that clause or not. Except when consent 
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has been granted in advance, there frequently is considerable delay in 
receiving congressional sanction, and there is always the possibility that 
consent will be refused, either by mere inaction or by defeat of the 
consent act or resolution.81 * * On some occasions, when consent has been 
sought but not received, states nonetheless have carried out their agree
ments claiming that consent was not required."“ On other occasions, 
however, even when the necessity of consent under the compact clause 
might have been doubted,S3 the failure to obtain Congress’ approval 
has been taken to preclude effectuation of arrangements to which 
interested states had already agreed.84 Moreover, Congress ordinarily 
qualifies its consents under the compact clause by reserving to itself 
the power to “alter, amend, or repeal” its consent.85 Although Congress 
has never attempted to repeal its consent to an existing agreement and 
therefore its asserted power to do so has never been tested, the possibility 
of repeal still casts a shadow over sanctioned agreements.

81 See generally Leach, The Status of Interstate Coni pacts Today, 32 State Gov’t 
134 (1959).

E.g., The Southern Regional Education Compact, in Council of State Govern
ments, supra note 26, at 87.

sa See notes 42-44 supra and accompanying text.
See Zimmermann & Wendell, Interstate Compacts, in The Book of the States 

1968-69, at 234, 237. Although the Illinois-Indiana Air Pollution Control Compact did 
not, compacts by their own terms frequently require congressional approval. E.g., The 
Oregon-California Goose Lake Interstate Compact, Cai.. Water Code § 5950 (West 
Supp. 1970); Ore. Rev. Stat. § 542.520 (1967).

e.g., Bi-State Development Agency Compact, 73 Stat. 582 (1959); Motor 
Fuels Taxation Compact, 79 Stat. 58 (1965); New Hampshire-Vermont School District 
Compact, 77 Star. 332 (1963); Washington-Oregon Compact, 72 Stat. 455 (1958).

86 See, e.g., Bi-State Development Agency Compact, 64 Stat. 568 (1950).
See, e.g., Delaware River and Bay Authority Compact, 76 Stat. 560 (1962).

88 See, e.g., Bi-State Development Agency Compact, 73 Stat. 582 (1959); Delaware 
River and Bay Authority Compact, 76 Stat. 560 (1962); New York-New Jersey 
Transportation Agency Compact, 73 Stat. 575 (1959); Tennessee River Basin Water 
Pollution Control Compact, 72 Stat. 823 (1958). The practice of qualifying consent 
by such provisos regarding congressional supervision has flourished since the bitter 
and inconclusive controversy over Congress’ power to investigate the Port of 
New York Authority. See United States v. Tobin, 195 F. Supp. 588 (D.D.C. 
1961), rev'd, 113 U.S. App. D.C. 110, 306 F.2d 270, cert, denied, 371 U.S. 902 (1962);

Even short of repealing consent, Congress might seek to amend it 
bv adding qualifications or limitations comparable to those it has some
times imposed when granting consent in the first instance. Thus, by 
proviso in the original consent act or by subsequent amendment, Con
gress might stipulate a particular construction of certain terms of an 
agreement or compact,86 deprive a compact agency of some discretion 
in the use of its revenues,87 impose a degree of federal supervision that 
might not otherwise apply,88 or deny a compact agency’s bonds the 
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tax exempt status they might otherwise enjoy.89 Although the power 
of Congress to attach such extraneous conditions to its consent has the 
support of dicta in a case not involving compacts,90 the effect of such 
a qualified consent if an agreement does not in fact require consent is 
certainly unclear.

Dixon, supra note 17, at 75-76; Kolasa, Interstate Compacts and Congress: The Port of 
New York Authority Case, 37 State Gov’t 251 (1964); Note, Congressional Supervision 
of Interstate Compacts, 75 Yale L.J. 1416 (1966).

89 See, e.g., Bi-State Development Agency Compact, 73 Stat. 582 (1959), amending 
64 Stat. 568 (1950); Delaware River Port Authority Compact, 66 Stat. 747 (1952), 
amending 47 Stat. 308 (1932); Kansas City Area Transportation Compact, 80 Stat. 826 
(1966).

90 James v. Dravo Contracting Co., 302 U.S. 134, 148 (1937).
91 Erie R.R. v. Tompkins, 304 U.S. 64, 78 (1938).
92 See Memorandum Submitted on Behalf of the States of Delaware, Maryland, New 

Jersey, and New York, the Port of New York Authority and the Delaware River Joint 
Comm’n as to the Applicability of the Act of Aug. 24, 1937, at 10-11, 24, I linderlider v. 
LaPlata River & Cherry Creek Ditch Co., 304 U.S. 92 (1938).

Furthermore, if a sanctioned agreement is a federal statute, a fed
eral court’s interpretation of its terms, even in cases to which the agree
ing governments are not parties, must be controlling, whereas a fed
eral court’s interpretation of ordinary state law would control onlv 
in the absence of an established state interpretation.91 Finally, Congress 
might be able to unilaterally amend not merely its grant of consent to 
the agreement or compact, but also the terms of the arrangement itself, 
just as it can amend any other federal law. The latter is no mere 
academician’s conjecture; in fact, it was one of the arguments made to 
the Supreme Court that precipitated the Court’s short-lived rejection 
of the “law of the Union” doctrine in 1938.92

Conclusion

The present state of compact law offers little comfort to those who 
might hope for reliable, black-letter rules upon which to base a broader 
use of agreements and compacts to deal with the problems of interstate 
urban areas. Greater utilization of these cooperative devices would be 
advantageous, but the law of interstate agreements and compacts has 
remained exceedingly long in its infancy and is still a long way from 
maturity. Additional litigation of fundamental compact law questions 
is hardly to be encouraged, not only because litigation is expensive and 
discomforting, but also because litigation in the absence of adequate 
study and previously developed coherent principles only invites further 
complication by more ad hoc decisions based upon divergent or con
flicting principles. What are needed at this juncture are scholarly ef
forts in critical and creative legal analysis and synthesis in order to 
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develop a coherent body of legal theory to aid the courts in evolving 
a beneficient law of interstate agreements and compacts.

In this effort, much wisdom can be gleaned from the more developed 
jurisprudence of interstate arrangements in other federated countries, 
but the most important ingredient of success will be the criticism and 
rationality applied in analysis of the precedents and the development 
of coherent principles. One familiar American jurist articulated the 
eloquent half-truth that “[t]he life of the law has not been logic: it 
has been experience.” 93 It is true that history and the felt needs of 
the times have had and should have a powerful effect upon the law; 
Anglo-American jurisprudence contains many monuments to the in
humanity and irrationality of ruthless logic. It is also true, however, 
that the staple of legal argument and judicial decision is the logical 
analysis, comparison, distinction, and extrapolation of principles and 
cases. One element of greatness in a judge, to be sure, is the ability to 
make the law respond to contemporary needs; but that element alone 
does not make for greatness; but rather tends toward knee-jerk justice, 
which is the very antithesis of a system of law. True judicial greatness 
consists of the ability to respond to the exigencies of the time in a 
manner which keeps faith with fundamental principles and, most im
portant, sets precedent which can be consistently built upon without 
frustrating the same or other objectives. After all, “sometimes the path 
that we are beating out by our travel is more important to the future 
wayfarer than the place in which we choose to lodge.” 94 Logic that 
looks only backwards and is excessively preoccupied with archaic 
rules is symptomatic of sclerosis95 of the legal mind; but decisions that 
leap to policy conclusions without scouting the terrain beyond reflect 
less the liberal instincts of a judge than a deficiency in creative legal 
analysis. A given case may rule only on a given point, and it certaintly 
cannot effectuate a comprehensive scheme of law; but if the way is 
prepared by careful assessment of the logical implications of alternative 
rules, a court can decide a particular point in such a way as to en
courage further development of the law in a beneficial fashion.

93 O. Holmes Jr., The Common Law 1 (1st ed. 1881).
94 First Nat’l Bank v. United Air Lines, Inc., 342 U.S. 396. 398 (1952) (Jackson, J., 

concurring).
95 In botany, sclerosis refers to the process of turning into wood. Rigid “wooden” 

rules of law attest their origin in sclerotic legal minds.
96 Governor, later Chief Justice, Charles Evans Hughes, in a speech at Elmira, N.Y., 

.May 3, 1907, quoted by President Franklin F). Roosevelt in his radio address on reform 
of the federal judiciary, Mar. 9, 1937.

It has been said that “the Constitution is what the judges say it is.” 96 
The Supreme Court has said relatively little about the constitutional 
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law of interstate agreements and compacts. Whatever the Court might 
have said in the past, however, it would be erroneous to change the 
tenses in that famous observation and say “the Constitution is what the 
judges said it was.” The more accurate observation would be, “the 
Constitution is what the judges will say it is the next time they are 
asked,” and what they will say tomorrow on the law of interstate ar
rangements can be affected by scholarly efforts to identify coherent 
principles supportable by history and precedent and conducive to the 
optimization of intergovernmental cooperation.
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• United States Senator from New York.
1 While all forms of taxes grow to some degree with inflation and an expanding 

economy, the rates of growth vary with the form of the tax. “Revenue elasticity”— 
the response of tax yields to growth in gross national product and income—is a 
measure of this characteristic. See Advisory Comm’n on Intergovernmental Relations, 
Ffderai-State Coordination of Personal Income Taxes 40-45 (1965) [hereinafter 
cited as ACIR, Personal Income Taxes!; G. Break, Intergovernmental Fiscal Rela
tion in the United States 20 (1967) [hereinafter cited as Break]. Estimates of the
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Among the many proposals devised to help solve urban fiscal 
problems is revenue sharing, whereby a portion of the federal 
government’s tax revenues would be returned to the states and 
local communities without any restrictions upon its use. As the 
co-author of pending revenue-sharing legislation, Senator Goodell 
discusses the various advantages of this method of providing 
funds to meet the ever-intensifying urban crisis. He compares 
the revenue-sharing plan proposed by the Nixon administration 
with that of the Muskie-Goodell bill, and although suggesting 
that any type of revenue sharing would be desirable, Senator 
Goodell points out certain problems of the Administration plan, 
which his and Senator Muskie's bill should avoid.

State and local governments are facing a crisis of increasingly alarm
ing proportions. While the problems confronting them—poverty, crime, 
drug abuse, congestion, pollution, inadequate school systems—seem end
less, the resources to meet these problems are painfully limited. Al
though states and cities have made heroic efforts to meet their re
sponsibilities, their revenue capabilities have hardly been sufficient to 
maintain existing levels of service. Sales and property taxes, traditionally 
the major source of revenue for state and local governments, have not 
kept up with rapidly escalating costs. Moreover, increases in sales and 
property tax rates often compound the problems they are designed to 
solve. Regressive sales taxes on food, clot ling, and drugs are felt mainly 
by the poor, and higher property taxes discourage improvements, con
tribute to declining property values, and drive more affluent taxpayers 
into other jurisdictions.

One solution to the financial problems of state and local governments 
lies in the modernization of their outdated tax structures through 
greater use of the personal income tax. This approach would tie state 
and local revenues into the Nation’s expanding economy,* 1 take greater 
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account of inflation, and produce a more equitable distribution of the 
tax burden. One-fourth of the states and most municipalities, however, 
still have no income tax; and many states utilize only nominal rates of 
tax.2 Moreover, the amount of revenue that can be obtained by even 
the most progressive state and local governments from their own in
come tax is limited by the high federal income tax rates and the reali
ties of interstate and interregional competition.

Another possible solution is federal money in the form of categorical 
grants-in-aid—already a major source of funds for state and local gov
ernments. Presently, there are literally hundreds of such programs, 
amounting to over $25 billion a year in federal aid for projects ranging 
from highway construction to welfare assistance. While the grant-in- 
aid system is worthwhile, indeed indispensable, the proliferation of fed
eral grants in recent years has come under mounting criticism. Red 
tape, uncertainty of continued funding in some programs, inflexibility, 
and an undue concentration of decisionmaking power in Washington 
are some of the frequently heard objections to these programs.3 
revenue elasticity for property taxes range from 0.7 to 1.1, meaning that for every 
10 percent increase in GNP, property taxes increase their yield from 7 to 11 percent, 
depending upon the correct estimate. Estimates of sales tax elasticity range from 0.9 
to 1.05. Income taxes, however, have a tax elasticity estimated to be from 1.5 to 1.8. 
ACIR, Personal Income Taxes 42. State and local governments draw approximately 
78 percent of their revenues from the relatively inelastic property and sales tax. 
W. Heller, New Dimensions of Political Economy 127 (1966) [hereinafter cited as 
Heller].

2 Thirty-five states levied individual income taxes during 1968, an increase of only 
five since 1941. J. Maxwell, Financing State and Local Governments 47 (1969). The 
highest rate on any income increment was only 12 percent. id. at 84. Moreover, in 
1966 individual income taxes accounted for only 14.6 percent of state revenues, and 
corporate income taxes accounted for only 6.9 percent. Id. at 46. In 1968 there were 
only eight states in which local income taxes were levied, and in two of these stares 
there was only one city within the state that levied such a tax. Id. at 159. In 1966. 
income taxes accounted for less than two percent of the tax revenues of local govern
ments. See id. at 128, 162.

One of the greatest difficulties encountered by the states in using income taxes as a 
source of revenue is the problem of interstate competition, which is even more acute 
with regard to corporate income tax than personal income tax. Interstate competition 
for new industry has been so great that states provide a variety of tax incentives to 
encourage new industry, including property tax exemption, locally negotiated property’ 
tax concessions, “freeport” laws to minimize personal property tax loads, preferential 
corporate income tax write-off provisions, and special sales tax exemptions. See 
1 Advisory Comm’n on Intergovernmental Relations, Fiscal Balance in the Ameri
can Federal System 116 (1967) [hereinafter cited as ACIR, Fiscal Balance]. The 
collateral effect of these incentives is greater state taxation upon the individual than 
would otherwise be necessary. Furthermore, this greater rate of taxation under the 
highly regressive state tax structures imposes an unnecessarily^ great tax burden upon 
low income individuals, who often are neither directly nor indirectly benefitted by the 
tax relief given industry.

3 Other frequently voiced criticisms of grants-in-aid are that they undermine local
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W hat is needed, therefore, is an efficient, equitable, and dependable 
method of federal funding for state and local governments that will 
supplement the categorical grant-in-aid system and give greater scope 
to local initiative and innovation. Such a method is “revenue sharing,” 
whereby the federal government distributes a portion of its tax reve
nues to states and localities without specifying a particular use for the 
funds. The states and localities receiving these payments would be free 
to determine for themselves how to use the grants. All present federal 
funding, in contrast, is provided only in the form of categorical grants 
for specific purposes, with extensive federal controls. By returning to 
state and local governments a stated share of federal tax revenues with
out federal controls, revenue sharing will strengthen their fiscal base 
and enhance their independence. This approach, it is hoped, will en
able states and localities to upgrade their sendees and improve their 
administrative apparatus, while giving greater scope to decentralized 
decisionmaking.

The Evolution of Federal-State Revenue Sharing

The concept of revenue sharing is not a novel one. Many of the states 
todav share their own tax collections with local governments under 
revenue-sharing systems analogous to present proposals for federal 
revenue sharing.* 4 In fact, a crude form of revenue sharing existed at 
the federal level over 130 years ago, when the federal government dis
tributed a money surplus to the states in three payments.5 6 Increasing 
autonomy and incentive, prevent effective citizen participation in the choice of govern
mental programs, and create inefficiency due to the round trip funds must make 
between the locality and Washington. See Break 83.

4 In 1965 a total of 44 states provided funds to local governments through the use of 
general grants. The amounts distributed by7 each state through general as opposed to 
specific grants vary from state to state; only in Hawaii, however, does the amount 
distributed in general grants exceed that distributed through specific grants. Margolis, 
Precedents for Unrestricted. Revenue Sharing in State-Local Fiscal Relations, in 
Subcomm. on Fiscal Policy, Joint Economic Comm., 90th Cong., 1st Sess., Revenue 
Sharing and its Alternatives: What Future for Fiscal Federalism 305 (Joint Comm. 
Print 1967) [hereinafter cited as Revenue Sharing Compendium!. State revenue sharing 
is often a form of shared taxes, whereby a tax is collected by the governmental unit 
best fitted to efficiently collect it and then is distributed to the various jurisdictions 
from which it was obtained. See J. Maxwell. Financing State and Local Govern
ments 73-74 (1969) [hereinafter cited as Maxwell], This procedure is similar to a 
provision in the Muskie-Goodell bill which would authorize the Treasury to help the 
states collect their income taxes. See p. 831 infra. For a discussion of various aspects 
of state-local fiscal relations, including revenue sharing, in Wisconsin and New York, 
see Revenue Sharing Compendium 320-98.

6 In 1837, the federal government found itself with a large fiscal surplus, even after
the national debt had been retired. This surplus was distributed to the states in an
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awareness in recent years of chronic state fiscal problems, however, has 
made revenue sharing a subject of growing attention.

RECENT LEGISLATIVE ATTEMPTS

Although never enacted, one of the earliest legislative proposals re
garding the use of revenue sharing as an aid to solving these problems 
was introduced by this author in the House of Representatives in 1960.6 
Four years later, revenue sharing received widespread publicity when 
Walter Heller, then Chairman of the Council of Economic Advisors, con
ducted a study and recommended adoption of a system of federal rev
enue sharing with the states. Heller’s proposal was supported by a Presi
dential task force headed by Joseph Pechman of the Brookings Institu
tion, and the importance of their work can be gauged from the fact that 
the revenue-sharing concept is now often spoken of as the “Heller-Pech- 
man Plan,” although its history antedated the Heller and Pechman 
studies. In spite of the support of these scholars and the publicity re
ceived by t teir studies, revenue sharing did not receive the political 
support necessary for legislative action.

approximation of a per capita distribution: funds were allocated proportionately ac
cording to each state’s electoral vote. A total of $18.8 million was distributed in two 
equal quarterly payments before the economic situation changed, requiring much of 
the third payment to be made in depreciated bank deposits. The fourth installment was 
cancelled entirely and the recession of 1838 ended the federal surplus. See IIei.i.er 
144-45; Trescott, Federal-State Financial Relations, 1790-1860, in Revenue Sharing Com
pendium 22, 31-32.

c H.R. 10094, 86th Cong., 2d Scss. (1960) (introduced by Congressman Goodell).
7 H.R. 4070, 90th Cong., 1st Scss. (1967).
8 S. 50, 91st Cong., 1st Sess. (1969).
9 See National Comm’n on Urban Prodi ems, Building the American City (1969).

In cooperation with Dr. Richard Nathan, now assistant Director of 
the Budget, the Planning and Research Committee of the House Re
publican Conference also conducted an extensive inquiry into revenue 
sharing, and in 1967, this writer, who was chairman of the Committee, 
introduced a major bill in the House7 based upon the Committee’s study. 
This bill was the first to provide a comprehensive and detailed statu
tory scheme for revenue sharing, including both an allocation formula 
based upon population and tax effort and a mandatory pass-through 
of a portion of each state's revenue-sharing payments to local govern
ments.

Finally, in January, 1969, this writer introduced analogous legislation 
in the Senate8 based upon the recommendations of the Douglas Com
mission.9 The bill included a more refined pass-through formula, un
der which large cities and urban counties, whose needs for funds are 
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particularly pressing, were assured of an adequate share of the states’ 
revenue-sharing payments.

PENDING LEGISLATIVE PROPOSALS

During the past decade, the area of fiscal federalism has also been 
under study by the Advisory Commission on Intergovernmental Re
lations, a nonpartisan commission that includes several members of 
Congress. In light of its studies, the Commission released a report 
documenting the fiscal imbalance between the federal government and 
the states.10 In June, 1969, the Commission proposed a comprehensive 
program designed to correct this imbalance. Included in this program 
were revenue-sharing provisions similar to those of the Douglas Com
mission report and this writer's 1969 Senate bill, in addition to federal 
tax credits for state income and estate taxes. On June 25, 1969, the 
Intergovernmental Revenue Act, known as the “Muskie-Goodell” bill,11 
was introduced embodying the Commission’s proposals. Presently, the 
Senate Subcommittee on Intergovernmental Relations has concluded 
hearings on the bill, and further Congressional action may come in this 
session of Congress.

10 ACIR, Fiscal Balance (1967). The fiscal imbalance is more burdensome to the 
poor, inasmuch as state and local taxes are highly regressive. The expenditures of state 
and local governments, however, are more progressive than federal expenditures, 
because they are more beneficial to low income groups. See Heller 153. By relying 
upon the federal government’s more progressive taxing structure and then shifting the 
funds to the state and local governments, a greater fiscal balance between high and 
low income groups could be achieved, as well as a greater fiscal balance between the 
state and federal governments.

S. 2483, 91st Cong., 1st Sess. (1969) (Introduced by Senators Muskie and Goodell).
’-7 • President’s Message to the Congress Proposing a Program for the Sharing

of Revenues ivith the States, 115 Cong. Rec. S9958-59 (daily ed. Aug. 13,
1969).

13 S. 2948, 91st Cong., 1st Sess. (1969) (Introduced by Senator Baker).
’’Since 1959, there has been a proliferation of revenue-sharing bills introduced in 

rhe Congress, most notably in recent sessions. Tn the 89th Congress at least 51 such 

August 13, 1969, marked a crucial date in the political life of revenue 
sharing. President Nixon, in a special message to Congress12 on that 
date, endorsed and supported the concept of revenue sharing. Shortly 
thereafter, the Revenue Sharing Act of 1969 was introduced on behalf 
of the Administration.13 Thus, for the first time, the revenue-sharing 
concept has full Presidential support, and its enactment has become a 
real possibility.

Both the Administration’s plan and the Muskie-Goodell bill repre
sent significant improvements in the evolutionary progress of revenue 
sharing since the first legislative proposal in 1959.14 The two bills, al
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though different both in scope and in many details,15 share several 
basic features. Both bills would provide for a revenue-sharing fund, 
determined on the basis of a statutory formula, that would become 
automatically available to the states each year for quarterly distribu
tion. Revenue sharing thus would be removed from the annual ap
propriations process, eliminating the hazard of budget cuts and enabling 
the states to plan their expenditures on a long term basis.16 Moreover, 
the size of the revenue-sharing fund would be a function of taxable in
come reported on federal individual income tax returns,17 thereby as
suring the states of steady increases in available funds as the economv 
expands.18 The distribution to the states also would be made on the 
basis of population, modified by “tax effort.” The use of the “tax ef
fort” factor would encourage states to maintain or increase their own 
tax collections, since it operates to increase the share of a state in which 
state and local tax collections are high relative to per capita income.19 
In addition, each state would be required to “pass-through” a cer
tain portion of its revenue-sharing entitlement to local governments. 
Although the Administration plan and the Muskie-Goodell bill dif
fer in some important respects on their pass-through formula,20 both 
bills stipulate that the amount each local government receives generally 
would depend upon its relative share of the total tax burden in the 

bills were introduced, and the first session of the 90th Congress provided more than 
90 bills. 1 ACIR, Fiscal Balance 67.

15 See pp. 831-37 infra.
1(5 Slight differences in statutory formulae produce different effects upon long range 

state planning: The Muskie-Goodell bill provides that “[i]n no event shall the amount 
so appropriated for any fiscal year be less than the amount appropriated for the pre
ceding fiscal year.” S. 2483, 91st Cong., 1st Sess. § 102(b) (1969). In contrast, the 
Administration bill provides no such protection and thus would not maintain a high 
flow of funds to the states during a short term recession, when they might be needed 
most. The flow of funds guaranteed by the Muskie-Goodell bill would insure that the 
states could finance short term programs needed to lessen the effects of a recession, 
while maintaining long term commitments.

17 There are three major reasons for tying the base for revenue sharing to income 
rather than income tax revenues: (1) Tax revenues do not provide as stable a base as 
income; (2) the lack of correlation between the revenue-sharing base and federal income 
tax rates eliminates the possibility of it becoming a political issue when rate changes are 
attempted; and (3) the lack of correlation makes revenue sharing less likely to interfere 
with the use of tax rates in governmental stabilization policy. Heller 146.

18 See note 1 supra.
19 Based upon a scale on which 100 is the average state effort, tax efforts among the 

states vary from 71 in Alaska to 136 in North Dakota. Advisory Comm’n ox INTER
GOVERNMENTAL RELATIONS, MEASURES OF STATE AND LOCAL FlSCAL CAPACITY AND T\X 
Effort 75-76 (1962) (based upon 1960 figures). For a table showing the state by state 
differences that result from the use of a straight per capita basis of allocation as opposed 
to one adjusted for tax effort, see 1 ACIR, Fiscal Balance 319-20.

20 See note 33 infra and accompanying text.
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state, thus providing an incentive for local revenue-raising efforts. Both 
bills also incorporate an important measure of flexibility by permitting 
states, with local government concurrence, to adopt their own plans 
for distributing revenue-sharing payments to localities in lieu of the 
formulae specified by the revenue-sharing provisions. In both bills, 
revenue-sharing funds received by state and local governments would 
be free of any federally imposed restrictions other than quarterly re
porting and accounting requirements. Indeed, this “no strings” approach 
is rhe distinguishing feature of any revenue-sharing plan.21

21 See note 28 infra.
Bureau of the Budget, Census of Governments, Governmental Organization 23 

(1967).

Finally, revenue sharing would supplement, but not supplant, both 
rhe present system of federal grants-in-aid and the states’ own collec
tions. This is evident if one compares the S3 billion that would be 
available under the Muskie-Goodell bill with the $25 billion presently 
channeled to the states in the form of federal categorical grants and 
rhe q 100 billion in revenues collected by the states themselves. Thus, 
sr.ire and local governments still would be responsible for raising the 
bulk of their own revenues and would continue to receive federal 
categorical grants in areas vital to national welfare.

Both of the present bills also overcome major objections to earlier 
revenue-sharing proposals. Critics of early proposals expressed a fear 
that revenue-sharing funds would be used simply to reduce state taxes. 
This fear, which is somewhat unrealistic given the high levels of present 
expenditure requirements, should be largely assuaged by the device of 
tying each state’s entitlement to its “tax effort.” Another criticism has 
been that there was no assurance rural-dominated state legislatures would 
channel revenue-sharing funds to the cities where it was needed most. 
The requirement of a mandatory pass-through to cities is designed to 
meet this objection.

The Case for Revenue Sharing

Revenue sharing is simply a reaffirmation of the basic principles of 
federalism. Its justification and rationale rest largely upon the proposi
tion that state and local governments can and should be able to de
termine their own priorities and develop their own approaches to the 
solution of local problems. Self-determination for state and local gov
ernments is not mere constitutional dogma. The great diversity of the 
country not only invites but requires such reliance. Congress cannot 
be expected to respond to or even be aware of all the problems facing 
the Nation’s more than 80,000 units of local government.22 Common 
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sense, as well as the Constitution, dictates that local needs be defined 
and acted upon at the local level.

Consistent with the principle of federalism, revenue sharing would 
nourish innovation at the state and local level. Almost 40 years ago, 
Justice Brandeis observed that “one of the happy incidents of the fed
eral system [is] that a single courageous State may, if its citizens choose, 
serve as a laboratory and try novel social and economic experiments 
without risk to the rest of the country.” 23 If revenue-sharing funds 
could instill or help nourish this innovative spirit in even a few state 
and local governments, the entire program would be worthwhile. More
over, such funds could be used to attract talented professional people 
to state and local government service, not only because they would be 
able to obtain higher salaries, but also because of greater responsibili
ties and resources to meet the challenges of their positions. The grow
ing realization among people of all political persuasions that not all of 
the nation’s problems can be solved from Washington has given the 
states and cities a favorable climate in which to attract these people. In 
such a climate, funds from revenue sharing could make the crucial 
difference.

23 New York State Ice Co. v. Liebmann, 285 U.S. 262, 311 (1932) (dissenting opinion).
21 See generally note 1 supra.
25 The Presid ent's Message to the Congress Proposing a Pro grant for the Sharing of 

Federal Revenues with the States, 115 Cong. Rec. S9958-59 (daily cd. Aug. 13, 1969).

Beyond its merit as a stimulus to progressive federalism, revenue 
sharing offers the advantages inherent in its use of the income tax base. 
As already noted, although sales and property taxes are regressive, in
equitable and serve only to compound the problems they were de
signed to solve, they are nonetheless the traditional major sources of 
revenue for state and local governments; funds made available through 
revenue sharing, however, should help reduce the need to rely on 
ever-heavier versions of these taxes, since more funds would come 
from the progressive federal income tax, the major source of federal 
revenue. Moreover, this tax base offers the further advantage of an 
expanding revenue supply to meet increasing state and local govern
ment expenditure requirements.24 As President Nixon pointed out in 
his revenue-sharing message to Congress, “[fjederal revenues are likclv 
to increase faster than the national economy. . . . State and local reve
nues, however, based heavily on sales and property taxes, do not keep 
pace with economic growth, while expenditures at the local level tend 
to exceed such growth. The result is a ‘fiscal mismatch,’ with potential 
Federal surpluses and local deficits.” 25 Revenue sharing should help 
correct this “fiscal mismatch.”
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Nevertheless, with all its advantages, revenue sharing is not to be 
understood as a panacea for all of the country’s domestic ills, nor 
would it displace the categorical grant-in-aid system. By necessity, 
federal categorical grants would continue to be channeled to states and 
local governments to meet important identifiable national objectives, 
such as in the areas of welfare, education, manpower training, health, 
housing, and environmental protection. Categorical grants, however, 
should not be the only method of channeling federal funds to states 

J o
and localities. Those who would rely upon such grants as the only 
method overlook several severe problems existing in the present grant- 
in-aid system. For example, the administration of grant-in-aid pro
grams, which involves federal, state, and local officials, is characterized 
bv considerable duplication and wasted time and effort. In a recent 
speech. Secretary of the Treasury Kennedy noted that in attempting 
to finance a single neighborhood project, a local official may be con
fronted with a series of application forms weighing several pounds, a 
t*  rtuous processing procedure that may require many months before 
a final answer, and the necessity of preparing a continuous series of 
reports that are rarely read.20 Secretary Kennedy also pointed out that 
there arc now over 600 categorical grant programs, each with its own 
administative procedures, restrictions, formulae, and requirements.* * 27 
Many state and local governments, therefore, must employ full-time 
staffs simply to remain aware of current federal programs and their 
requirements. While a consolidation of these programs is obviously 
needed and in fact presently is being undertaken, it cannot wholly 
eliminate the inevitable red tape produced when not one, but two, 
three, or even more levels of government bureaucracy become in
volved in handling the same problem.

-•• Address by Secretary of the Treasury David Kennedy, before the Greater South
Dakota Association, in Mitchell, South Dakota, Nov. 13, 1969.

27 /i. There is also an overlap of grant programs. For example, there are at least 
seven different assistance programs which relate to community water supply problems. 
See Officf of Economic Opportunity, Catatogue of Federal Assistance Programs 
172, 224, 234, 235, 531, 533, 607 (1967).

A more fundamental weakness of exclusive reliance upon categorical 
grants, however, is that such reliance tends to distort local priorities. 
\ state or locality in need of funds may find that no federal grants-in- 

aid are available to meet the highest priority needs and that federal 
money can be obtained only for lower-priority matters. In this situ
ation, the federal grant-in-aid system serves as an inducement for the 
state or locality to disregard its most pressing needs and concentrate 
<>n those less urgent undertakings for which federal aid is available. 
Moreover, since the state or locality normally would have to supply 
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some matching funds in order to obtain such federal aid, still less of 
its own money would be available to solve its high-priority problems. 
The flexibility of revenue sharing should help avoid this kind of situ
ation; federal funds are made available without any stipulations and 
therefore can be used by the state and locality for whatever they de
termine to be their most pressing requirements.28

28 Some of the proposed bills for revenue sharing, however, do require that the 
states use the funds for specific purposes, such as education, health, transportation, 
pollution control, or urban redevelopment. Although these proposals do not require that 
the money be used for a specific type of program as is characteristic of categorical 
grants-in-aid, the limitations upon the use of the funds to a particular area of govern
mental concern is opposed to the general concept of revenue sharing, whereby states 
are allowed to expend money for those needs they consider most immediate. Further
more, the areas of governmental concern to which the proposed bills limit the use of 
revenue-sharing funds are usually those for which there already are available categorical 
grants-in-aid. Thus, the proposed restrictions might result in an overlapping of effort. 
In addition, the restrictions tend to stifle innovation and experimentation by state and 
local governments, which an unrestricted revenue sharing plan would encourage.

2» By carrying this reasoning further, the argument can be made that separation of 
responsibility for expending money from responsibility for raising it results in both 
inefficient use of the money and its application to programs of lesser priority. This 
argument can be countered, however, since the funds most likely would be commingled 
with the governmental unit’s general funds. Also, since the resultant increase in 
general funds probably would be used to employ more highly qualified personnel, the 
funds themselves will not only be used efficiently, but they will enable other funds 
to be used more efficiently. Break 140. See also Colman, Revenue Sharing: Problems 
and Prospects, 1 Urban Lawyer 34, 43 (1969). Such a use of revenue-sharing funds 
would provide a greater return of benefits to state and local governments than would 
a similar amount provided by a categorical grant. Furthermore, funds used to increase 
the efficiency of state and local governments ultimately would result in an increased 
return of benefits by all state and local expenditures, including categorical grants.

Some critics of revenue sharing contend that it needlessly diverts 
federal money from the major urban centers, where it is most urgently' 
required; however, this argument is based upon the questionable as
sumption that without revenue sharing Congress would appropriate 
a proportionately larger share of federal funds for the cities. In actuality, 
Congress has not shown itself particularly disposed under the existing 
grant-in-aid system to channel needed funds to major urban areas. 
Furthermore, there is not likely to be a dramatic shift in the emphasis 
of the categorical grant system toward the problems of the cities, at 
least as long as Congress retains its present composition and seniority
based committee structure. Indeed, the mandatory pass-through of reve
nue sharing funds to local governments may prove to be one of the 
few politically effective and realistic methods of insuring additional 
funds for the cities. Critics of revenue sharing also have urged that 
responsibility for spending revenues should not be divorced from 
responsibility for raising them.29 This rationale, however, is not as 
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much an argument as it is a restatement of the conclusion that Congress 
should impose controls whenever it grants money. For the reasons al
ready detailed, the lack of controls is precisely the distinctive advantage 
of revenue sharing, inasmuch as it gives states and localities the flexi
bility to respond to their most pressing priorities.

In sum, the case for revenue sharing is a case for greater control by 
the states and cities over their common destinies. Admittedly, state and 
local governments have not always lived up to their responsibilities in 
the past; indeed, the inability or unwillingness of some states and lo
calities to meet their problems is in large part the cause of the present 
imbalance in federal-state relationships. Nevertheless, state and local 
governments are permanent parts of the federalist system, and it is better 
to seek out and exploit the system’s advantages than to simply disclaim 
its failings. Such is the logic of revenue sharing.

A Comparison of the Administration Plan and the 
Muskie-Goodell Bill

W hile both the Nixon Administration’s revenue-sharing plan and the 
Muskie-Goodell bill share the common purpose of reinvigorating state 
and local governments, the Muskie-Goodell bill stands apart by virtue 
of the breadth of its scope, the immediacy of its impact, and the refine
ment of its pass-through formula. Moreover, the Administration plan 
relies exclusively upon revenue sharing to implement the “New Fed
eralism.” In contrast, the Muskie-Goodell bill, based upon extensive 
studies by the Advisory Commission on Intergovernmental Relations 
of the entire gamut of fiscal federalism, takes a broader-gauged ap
proach. Thus, in addition to federal revenue sharing, the bill also uti
lizes other devices to strengthen the fiscal base of state and local gov
ernments. Several provisions of the bill are designed to achieve this 
goal: (1) A credit against the individual federal income tax would be 
provided, equal to 40 percent of state and local income taxes paid or 
accrued during the year; (2) the Treasury Department would be 
authorized to administer and enforce state income taxes under terms 
mutuallv agreeable to the Secretary of the Treasury and appropriate 
state officials; (3) the credit against the federal estate tax for state 
estate taxes (but not inheritance, legacy, or similar taxes) would be 
liberalized to 80 percent of the federal tax liability on the first $150,000 
of the taxable estate and 20 percent on the balance of the taxable estate; 
and (4) state and local governments would be permitted to impose 
property taxes on privately owned real and personal property located 
within federal enclaves if persons living and working within those areas 
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are afforded substantially the same rights, privileges, and tax supported 
services available to other residents.

FEDERAL INCOME TAX CREDIT

Undoubtedly the most significant and controversial of the provi
sions calculated to strengthen local tax bases is the federal tax credit 
for state and local personal income taxes. Under the present Internal 
Revenue Code, taxpayers are permitted a deduction from gross income 
for most types of state and local taxes including real and personal 
property taxes, income taxes, and general sales taxes.30 The value of 
this deduction to the individual taxpayer, however, varies with his tax 
bracket and method of filing. For example, a wealthy individual in the 
70 percent bracket is relieved of 70 cents in federal taxes for every 
dollar of state and local taxes deducted from gross income, while a 
taxpayer in the 30 percent bracket receives only 30 cents of federal 
tax relief for every dollar of state and local taxes he pays. Moreover, 
the majority of taxpayers, who use the standard deduction31 in lieu of 
itemizing nonbusiness deductions, receive no direct relief for state and 
local taxes. The Muskie-Goodell bill, however, would allow individual 
taxpayers to credit 40 percent of their state and local income taxes 
against their federal income tax liability, regardless of whether they 
choose to itemize nonbusiness deductions. Although a taxpayer could 
still elect to deduct his state and local income taxes from gross income, 
such an election would be attractive only to the more affluent tax
payers in the 40 percent-plus tax brackets. The great bulk of federal 
taxpayers, therefore, would be placed on an equal footing, each bear
ing 60 percent of his state and local income tax burden while the fed
eral government would bear the other 40 percent.32 As a result, state 
and local governments would be able to collect one dollar in income 
tax revenues for every 40 cents relinquished by the federal government 
in the form of a deduction.

30 Int. Rev. Code of 1954, § 164.
31 Id. § 141.
32 Under the present deduction system, the federal government bears about 22 percent 

of all state and local taxes; however, this relief is spread unevenly, with a dispropor
tionate amount going to high bracket taxpayers and none to taxpayers electing the 
standard deduction.

The proposed income tax credit would result in a federal revenue 
loss of $2.6 billion in its first year of operation. The offsetting gain in 
state revenue is difficult to estimate, since it would depend upon how 
many states adopt an income tax or upgrade an already existing one. 
In the first year, the state gain probably would be less than the federal 
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revenue loss, but in the long run state gain should exceed the federal 
loss because the states would be collecting 250 percent on each dollar 
of federal credit.

The unique tax credit feature of the Muskie-Goodell bill, in con
junction with revenue sharing, should reinforce the fiscal independence 
of state and local governments. Furthermore, it should make it pos
sible to increase revenues for these governments in a manner that is 
relatively “painless” and does not unduly add to the already heavy 
overall tax burden on their citizens. The tax credit also would assist 
in assuring that states and localities continue to maintain their own 
tax efforts after they start receiving general support payments from 
the federal government. Finally, it would represent an important step 
toward eliminating the interstate and interregional taxing disparities 
that have placed the most progressive taxing jurisdictions at a com
petitive disadvantage.

The justification for limiting the personal tax credit to state and 
local income taxes is twofold. Such a scheme provides a strong incentive 
for state and local governments to modernize existing tax structures 
bv placing less reliance on relatively regressive sales and property 
taxes in favor of the automatic growth and equity of an income tax. 
Moreover, absent a tax credit, the federal government’s extensive re
liance upon the income tax limits the availability of this form of taxa
tion at the state level. Since the federal government makes little use 
of consumer and property taxes, there is no comparable need to pro
vide a federal tax credit for such taxes.

REVENUE SHARING COMPARISONS

In addition to its tax credit provisions, the Muskie-Goodell bill also 
differs from the Administration’s proposal in two other major aspects: 
the initial size of the revenue-sharing fund and the particular formula 
used for passing through a certain amount of funds to local govern
ments. Both of these factors contribute to its desirability over the Ad
ministration’s plan.

Ivnnediacy of Impact. The Muskie-Goodell bill would result
in a distribution to the states of approximately three billion dollars in 
its first year of operation, as opposed to a $500 million initial fund 
under the Administration plan. This initial disparity in fund distri
bution, however, would not be the result of any substantive differ
ence in the formulae provided by the two bills to compute the size 
of the revenue-sharing fund, although the formulae are slightly dif
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ferent,33 because ultimately both bills would distribute approximately 
the same amount of revenues. Instead, it would result from the Ad
ministration’s decision to gradually phase in its revenue-sharing program 
over a six-year period, starting from one-sixth of one percent of ag
gregate taxable income reported on federal individual income tax re
turns in the first year and incrementally rising to one percent of such 
taxable income in the sixth year. By contrast, the Muskie-Goodell bill 
would become fully effective in its first year of operation.

33 The formula used in the Administration plan is a percentage geared solely to tax
able income reported on federal income returns. The revenue-sharing fund under 
the Muskie-Goodell bill is one-half the sum of one percent of the taxable income re
ported on the federal individual income tax returns plus 25 percent of state personal 
income tax. State income tax collections are included in the Muskie-Goodell bill’s 
formula both as an incentive to the states to make greater use of the income tax and 
to provide a more rapidly expanding base for the revenue-sharing fund in its early 
years.

Although the Administration, given the difficult budgetary situation 
it faces, must be commended for its effort to establish revenue sharing, 
at least in principle, as a permanent part of the framework of fed
eral-state relations, it is nevertheless essential that the initial revenue
sharing distributions be of adequate size to add a degree of strength 
to the fiscal base of state and local government. There is no “phase-in" 
of the problems facing the states and cities; they are real and immedi
ate, and any prolonged postponement of federal aid runs the risk of 
being too little and too late. Moreover, the acceptance of revenue 
sharing as a politically viable program may well depend on its early suc
cesses. If initial distributions are too small to have any significant im
pact upon the fiscal status of state and local governments, revenue shar
ing is not likely to attract or maintain any real support. This danger is 
especially serious in the Administration plan, under which revenue-shar
ing funds must be distributed to 38,000 different local governments, 
in some instances in very small sums.

The “Pass-Through” to Local Governments. Both the Ad
ministration plan and the Muskie-Goodell bill require the states to pass- 
through a portion of their revenue-sharing funds to local governments. 
This single, but substantial, federal restriction on revenue-sharing funds 
can be amply justified by the special needs of local governments in 
the present “urban crisis.” The two bills, however, take significantly 
different appoaches to the local pass-through problem. Lender the Ad
ministration’s plan, every general unit of local government (thus ex
cluding special governmental districts such as those for schools and 
sanitation) would be entitled to some revenue-sharing funds, with each 
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local government’s share depending upon its proportionate share of 
the revenue burden in its state. To illustrate, if a local government 
raises from its own resources five percent of all the state and local 
revenues raised within the state, it would receive five percent of the 
state’s revenue-sharing payment. In comparison, the Muskie-Goodell 
bill would require the states to make distribution only to cities and 
counties with populations of more than 50,000 and to independent 
school districts. In addition, cities and counties with populations of 
100,000 or more would receive twice their “local tax ratios,” which 
are their proportionate shares of the total burden of state and local 
taxation in the state. Thus, a city of 100,000 or more which collects 
five percent of all the state and local taxes imposed in the state would be 
entitled to 10 percent of its state’s revenue-sharing fund.34 Under a 

■ feathering” formula, cities and counties with populations less than 
'00.000 but more than 50,000 would receive ratably smaller shares of 
the fund.35

34 According to this formula, it is theoretically possible that a state could be required 
to distribute more to its local governments under the pass-through requirement than it 
would receive under the revenue-sharing plan. For example, such a situation would 
occur if the tax revenues of the cities and counties with populations of over 100,000 
constitute 50 percent or more of all the tax revenues collected by the state and its 
local governments. As a practical matter, however, such a situation docs not exist. An 
ACIR staff study on the effect of the Muskie-Goodell bill’s pass-through formula 
shows that the smallest amount of funds received by a state after the required distribu
tion is 22.06 percent. See 115 Cong. Rec. 7107 (daily ed. June 25, 1969).

35 A city or county with a population under 100,000 would compute its share by 
multiplying twice its “local tax ratio” by the percentage its population exceeds 50,000. 
Thus, a city of 75,000 would receive a share equal to its share of the state and local 

tax burden, whereas a city of 62,500 would receive one-half its proportionate share
2 x 25% = 50%). This “feathering” formula is designed to overcome the unfairness of 

an abrupt cut-off, such as in a situation in which a city of 50,000 might receive a full 
hare of the revenue-sharing fund while a city of 49,999 would receive nothing.

Proponents of the Administration plan claim that it is a neutral and 
even-handed method of distributing revenue-sharing funds to local 
governments. This view, however, misconceives the basic purpose un
derlying the pass-through concept. The pass-through for local gov
ernments is a compromise between the primary goal of giving the 
T.ites unrestricted federal funds to enable them to carry out their con
stitutional role in the federal system and the special needs of large cities

< a dependable source of funds. The Administration plan’s expansion 
•f the pass-through concept to require mandatory distributions to all 

¿eneral units of government further compromises the primary goal of 
revenue-sharing, without the special justification of urban needs. In
deed. because of enormous differences in the relative fiscal needs of 
mailer communities, the matter of deciding whether and to what ex
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tent such communities should be aided by revenue sharing appears to 
be one that can best be performed by each individual state.

The Administration plan improperly equates numerical neutrality 
with even-handedness. The central cities have a catalogue of major prob
lems that dwarf those of smaller communities; to mention only one, 
urban areas have a growing concentration of “high cost” citizens, who 
are low income persons with special welfare, educational, or other needs. 
For example, only 27 percent of Maryland’s population is located in 
Baltimore, yet 71 percent of the state’s welfare cases are found in that 
city.36 Moreover, central cities have a relatively limited capability of 
raising revenues from their own sources, since as a result of shrinking 
property values, the influx of poor residents, and the exodus of busi
ness and middle class residents to the suburbs, their tax base has been 
declining steadily. Increases in city tax rates also may be precluded by 
competition with the suburbs for taxpayers or by limitations imposed 
by state constitutional or statutory law. Finally, local taxes in the cen
tral cities in general are already higher than those in other areas,37 and 
in combination with federal and state levies, place an inequitable tax
burden on the urban resident. In essence, urban areas have more than 
their “fair share” of local problems, and any truly neutral system of 
revenue sharing must reflect this situation.

36 2 ACIR, Fiscal Balance 5.
37 Id. The local tax burden in central cities averages 7.6 percent of personal income, 

while in suburban areas it averages only 5.6 percent. Thus, the greater tax burden falls 
on the people who can afford it the least, the poor. The difference in tax burden also 
encourages exodus to the suburbs by those central city residents who are affluent 
enough to move.

38 Many cities of 20,000 to 40,000 population are substantial communities, performing 
important services and having very real fiscal problems, yet not all these communities 
will necessarily be able to obtain from the state the assistance they require. Thus, 
arguably they should be included in the pass-through formula. If they were to be 
included, however, they should receive proportionately less than the large central cities. 
Moreover, as a political matter a revenue-sharing plan would be more likely to obtain 
needed local support if medium-sized communities were included in the formula. 
Accordingly, a workable compromise would be to set the population cut-off level at a 
lower figure and utilize a “feathering formula,” similar to that contained in the Muskie- 
Goodell bill, to allocate proportionately reduced amounts to local governments as their 
populations vary from 100,000 to the cut-off figure.

The population cut-off in the Muskie-Goodell bill at 50,000 and the 
factor of two used to increase the shares of cities and counties with over 
100,000 inhabitants, are necessarily arbitrary. In fact, it may be that the 
population cut-off should be reduced to a lower figure38 or that the 
minimum population for cities entitled to receive twice their propor
tionate share of tax contributions should be raised to a higher figure. 
Clearly, however, the impossibility of precisely quantifying the extra 
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needs of the cities does not justify resort to a “neutral” formula which 
ignores those needs.

The absence of any population cut-off in the Administration plan re
sults in mandatory distributions to approximately 38,000 separate local 
governments, as opposed to about 900 local governments eligible for 
revenue sharing under the Muskie-Goodell bill. Furthermore, of the 
38,000 local governments that would be entitled to payments under the 
Administration bill, in excess of 80 percent are villages, townships, or 
counties having populations of less than 2,500 and more than 50 per
cent are even smaller units having populations of less than one thousand. 
By diluting funds among so many units, the Administration plan makes 
it less likely that any one of them would receive a sufficient amount to 
embark upon effective major programs. The Administration plan also 
contributes to the perpetuation of many small and inefficient units of 
local {government, which instead should be given an incentive to con- 
solidate. The Muskie-Goodell bill would furnish this incentive through 
its population cut-off. Finally, the Administration plan vastly increases 
administrative burdens on the states by requiring them to distribute and 
account for funds that must be channeled to thousands of different gov- 
ernmcntal units.

Conclusion

Revenue sharing presents a real hope for restoring fiscal balance in 
the federal system. While there are differing views on the details of 
implementing a revenue-sharing plan, such as how much federal money 
should be initially devoted to revenue sharing and how the “pass- 
through” formula should work, these differences in detail should not 
obscure the broad support the concept of revenue sharing has received. 
It has been endorsed bv the President of the United Stares, the Na
tional Governors Conference, the National League of Cities, the U.S. 
Conference of Mayors, the National Conference of State Legislative 
Leaders, the National Association of Counties, and members of Con
gress from both political parties. The passage of any plan which at 
least embodies the central concepts of revenue sharing would be a 
most significant accomplishment for Congress and represent an im
portant step toward remedying urban fiscal problems.
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The problems of local governments are not unique to tirban 
America. Although not for identical reasons, nonmetropolitan 
areas are also confronting an inability to cope with complex 
problems and deep-seated difficulties. N otwithstanding the rea
sons, however, the resulting inadequacies of existing governmental 
structure are very similar—ineffectiveness, unresponsiveness, and 
a general failure to take full advantage of available programs of 
assistance. Recognizing that severe territorial and operational 
limitations upon governmental bodies are found in nonmetro
politan areas, Mr. Sundquist proposes a model multicounty agency 
as a means for solving certain problems facing those areas. Be
cause of the similar problems confronted in metropolitan areas, 
Mr. SundquisPs analysis is readily applicable to the reform of 
governmental structure in metropolitan! communities.

Under the impact of the vast expansion of federal grant-in-aid pro
grams in the 1960’s, the structure of government in rural America, 
which has stubbornly resisted change for so long, is undergoing what 
may prove to be its first significant alteration in 200 years. A new 
level of governmental activity has crept almost unnoticed into the fed
eral system—the multicounty area. A diverse array of multicounty or
ganizations has come into being in almost every state, and they serve 
the existing units of local, state, and federal governments in a variety 
of ways.

d'he initiative for formation of multicounty agencies anomalously 
has come not primarily from the counties concerned, but from the 
federal government. Federal agencies administering newly-enacted pro
grams to assist various aspects of community development have found 
that local governments in nonmetropolitan America are too small, too 
weak, and too numerous to serve as effective partners in the federal sys
tem. Small communities lack the leadership and the professional expertise 
to design projects that qualify for federal assistance. There are no full 
time elected officials in nonmetropolitan America—no Mayor Lindsays 
or Mayor Lees—to provide political leadership, articulate objectives, and 
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rally community support. Moreover, there is not the richness of pro
fessional talent that is found in the governmental, civic, and economic 
organizations of the cities. The inevitable consequence of population 
dispersion is weakness in local organizations of all kinds, private and 
governmental alike. Thus, if the New Frontier was to be conquered 
and the Great Society to be built in all the country—not just the 
cities—it was clear that some new kind of institution had to be created 
thoughout the broad expanse of territory between major metropolitan 
areas. It had to be a community-level institution, but it had to have a 
broader population base than those of the existing tiny jurisdictions. 
More concretely, a dozen rural counties acting separately would not 
be able to organize, attract, pay, and use effectively a staff of planning 
specialists—experts in the fine art of “grantsmanship,” who develop proj
ects that qualify for federal aid—and promoters of industrial, agricul
tural, and community development. By banding together and pooling 
their resources, however, a dozen counties could do so, especially if the 
federal government shares the administrative costs. Thus, a new com
munity had to be conceived as the base for the new institutions; such 
a community is the multicounty area.

Since not one but several federal agencies saw the need for institu
tional innovation, it was perhaps inevitable, particularly in those dis
orderly days in the early sixties when grant-in-aid programs were 
launched in 41 new fields of governmental activity in just six years, 
that not one but several forms of multicounty organizations would he 
conceived, designed, and propagated. A few states, notably Georgia, 
also undertook some initiative in creating multicounty agencies. The 
result, then, is a bewildering variety of organizations, with overlapping 
boundaries and missions. Nevertheless, while they differ in structure, 
operational style, and program emphasis, there are striking similarities 
among them, for they all serve the common purpose of mobilizing citizen 
leadership over multicounty areas and bringing into nonmetropolitan 
America resources of professional talent previously lacking.

Types of Multicounty Agencies

Four principal types of general-purpose, multicounty organizations 
can be identified, each with its own authorizing legislation and its own 
federal sponsoring agency. In addition, the Department of Agriculture 
has attempted to develop other types of multicounty agencies, and in 
one state, Georgia, a multicounty pattern has been formed with
out federal impetus. There are also, of course, multicounty agencies 
specializing in particular functional fields, such as the comprehensive 



1970] Multicounty Agency 841

health services planning bodies sponsored by the Department of Health, 
Education, and Welfare and the multicounty Community Action Agen
cies set up under the Economic Opportunity Act of 1964.1 2

1 42 U.S.C. 2701-2994 (1964).
2 42 U.S.C. 3121-3225 (Supp. IV, 1969).
3/J. S 3171(a).
* 13 C.F.R. 5 303.30(b) (1969).
5 See 13 C.F.R. » 303.31 (a)-(g) (1969).

ECONOMIC DEVELOPMENT DISTRICTS

Economic Development Districts, sponsored and assisted by the Eco
nomic Development Administration of the Department of Commerce, 
are authorized by the Public Works and Economic Development Act 
of 1965.“ The Act, which was a refinement of earlier “depressed areas” 
legislation, reflects the conclusion of federal planners and administrators 
that individual counties are too small a base upon which to organize 
economic development activities. Economic Development Districts must 
include at least two “redevelopment areas”—counties qualifying as eco
nomically depressed under the Act’s criteria—and one or more desig
nated “growth centers.” 3 Before an area can qualify as an Economic 
Development District, however, it must prepare an “overall economic 
development program” (OEDP). The state draws the district bound
aries, subject to federal approval, and may also initiate rhe formation of 
the district organizations. The only federal requirement is that each 
organization be governed by a broadly representative body, including 
local government officials, representatives of industry and labor, and 
members of minority groups.4 Nearly 100 districts have now been 
formed, three of which cross state boundaries, and they include more 
than one-third of America’s nonmetropoliran counties.

While such districts focus upon economic development, the word 
“economic” is used in its broadest sense. The Economic Development 
Administration has instructed district organizers that their OEDPs must 
be comprehensive.5 Accordingly, these documents include not only 
plans for industrial parks and the roads and utilities that serve them, 
nit also plans for medical facilities, educational facilities and programs, 
public works in general, agriculture and natural resource development, 
transportation, and in some cases even welfare and antipoverty pro
grams and plans for modernizing the structure and processes of local 
government. Once an OEDP is approved, the district serves as the 
planner, promoter, and coordinator of both the program’s projects 
and additional projects it later develops. The executive directors of 
rhe districts, who often have had experience in public life, are typically 
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nonspecialists, with backgrounds in industrial development agencies, 
chambers of commerce, or similar community organizations. With the 
exception perhaps of welfare functions, the directors usually envisage 
the district’s scope as embracing the entire gamut of federal, state, and 
local governmental activities, as well as the coordination of govern
mental activity with private developmental efforts. The districts ad
minister no governmental functions, however, although they might in 
designing and developing multicounty agencies to administer district
wide facilities such as airports, medical centers, and vocational schools.

RESOURCE CONSERVATION AND DEVELOPMENT PROJECTS

Under authority of the Food and Agriculture Act of 1962,6 the Soil 
Conservation Service of the Department of Agriculture sponsors re
source conservation and development (RC&D) projects, which although 
initially defined as programs of “land conservation and land utiliza
tion,” 7 now encompass a much broader range of activity. Establish
ment of a project first must be proposed by local organizations, usually 
an area’s county governments and its soil and water conservation dis
tricts, but often joined by municipal governments and sometimes by 
private organizations concerned with resource development. The spon
soring organizations form a steering committee, and the Soil Conserva- 
tion Service assigns them a technical staff both to prepare the RC&D 
plan and, once it is approved, to promote and coordinate the projects 
it contains. The plans consist essentially of a list of projects that have 
been proposed by the area’s local public or private organizations, sup
ported by economic data. Such plans do not offer the comprehensive 
regional economic analysis and explicit ordering of priorities that ap
pear in the typical OEDP of an Economic Development District.

6Pub. L. No. 87-703, 76 Stat. 605 (codified in scattered sections of 7, 15, 16 U.S.C.).
7 7 U.S.C. § 1010 (1964).

Nothing better illustrates the vacuum of organization and leadership 
in rural areas than the manner in which RC&D steering committees 
have thrust their new agencies into activities far removed from land 
and water conservation. Citizen leaders and local organizations, dis
covering that they have at their disposal a full time project coordinator 
on the appointed technical staff, have ignored whatever limitations he 
may have as, for example, a soil scientist and pushed him—sometimes 
against his will—into other fields. The RC&D staffs have found them
selves dealing with state education and labor departments on manpower 
training programs, with the Federal Aviation Administration on airport 
development, with state health departments on hospital developments, 
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and with the Small Business Administration on assistance to the area’s 
entrepreneurs. A chronological listing of 191 projects considered by the 
steering committee of a typical RC&D project shows that the first 
third was exclusively in the fields of resource development or agricul
ture, but that the last third placed an almost equal emphasis upon de
velopment of industry and commerce, community and health facilities, 
and transportation. More than 50 RC&D projects have been approved 
to date, averaging about six counties each and occasionally crossing state 
boundaries.

LOCAL DEVELOPMENT DISTRICTS

Throughout the mountainous Appalachian region, which comprises 
all of W est Virginia and parts of 12 other states, multicounty eco
nomic development groups have been or are being created under pro
visions of the Appalachian Regional Development Act of 1965.8 The 
objectives of these groups, termed Local Development Districts 
(LDDs), are identical to those of Economic Development Districts 
(EDDs), and where an LDD covers an area eligible for designation as 
an EDD, the same organization serves both purposes, provided it organ
izes with the broadly representative board that the EDDs must have.9 
LDDs that are not also EDDs may be more narrowly constituted; 
some have boards composed entirely of local public officials, and others 
represent only the governments and business and professional leadership. 
The entire region now has been divided by the participating states into 
69 districts, and 48 of these districts w’ere to be organized by the end 
of 1969. According to the Appalachian Regional Commission, the 
LDDs are to be “the building blocks of the entire regional development 
program.”

h Pub. L. No. 89-4, 79 Stat. 5 (codified in scattered sections of 40, 40 App. U.S.C.).
9 See note 4 szipra and accompanying text.
1,1 Pub. L. No. 90-448, 82 Stat. 476 (codified in scattered sections of 5, 12, 15, 18, 

20, 31, 38, 40, 40 App., 42, 49 U.S.C.).
11 40 U.S.C. § 461(a) (Supp. IV, 1969).

NONMETROPOLITAN PLANNING DISTRICTS

In the Housing and Urban Development Act of 1968,10 the Depart
ment of Housing and Urban Development (HUD), which provides as
sistance to local planning bodies, was authorized to extend such as
sistance to planning bodies established in multicounty districts outside 
metropolitan areas.11 The Department of Agriculture, which had orig
inally sought such authority for itself but failed to win congressional 
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approval, was given the statutory role of providing technical assistance 
to the new districts.12 Economic Development Districts also may qualify 
as nonmetropolitan planning districts, if they comply with a HUD 
regulation specifying that in the absence of state law to the contrary, 
two-thirds of the members of a planning district board must be public 
officials.13 In many cases, to qualify for HUD funds EDDs would 
have to displace effective citizen leaders in favor of public officials.

™Id. § 461(e).
13 U.S. Dep’t of Housing and Urban Development, Comprehensive Planning As

sistance Handbook No. 1, Guidelines Leading to a Grant 22, at App. 28 (1969).

The new, multicounty districts, like the local planning bodies, have 
a broad charter. They are to plan for land use, public facilities, gov
ernment services, human and natural resource development; to under
take long-range fiscal planning and programming of capital improve
ments; and to coordinate the related plans and activities of state and 
local governments. Unlike the other three types of multicounty agen
cies, however, the emphasis, as set out in the HUD guidelines, is upon 
planning rather than project promotion. Nevertheless, the direction the 
new districts will take is not yet clear; the first grant was not made 
until January, 1969, and it went to a district in Missouri that already 
had been organized under state law. By the end of fiscal year 1969. 28 
districts had been approved for assistance.

OTHER DEPARTMENT OF AGRICULTURE APPROACHES

In addition to Resource Conservation and Development projects, 
the Department of Agriculture has experimented with several other 
innovations in multicounty organizations. The Farmers Home Adminis
tration directs a rural renewal program, under which loans arc made 
to rural renewal authorities and a staff is assigned to assist them. The 
program, however, initially depended upon enabling state legislation, 
and few states responded; only five areas have been organized and the 
program appears to have been superseded by the more successful 
RC&D. In cooperation with the Departments of Labor and Health, Ed
ucation and Welfare, the Department of Agriculture also has assigned 
“concerted service” coordinators to several pilot counties to determine 
what a full-time project promoter can accomplish in a rural area; the 
coordinator performs many of the “grantsmanship” functions of an 
EDD executive director or RC&D project coordinator, but he operates 
as a single individual without benefit of a local board of directors or 
steering committee. Finally, the department has organized field per
sonnel of three agencies—the Farmers Home Administration, the Soil
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Conservation Service, and the Agricultural Stabilization and Conserva
tion Service—into Technical Action Panels in multicounty areas, as 
well as in individual counties, with a broad charter to assist all federal 
agencies in extending their programs into rural areas and to assist those 
areas in utilizing the programs.

Georgia’s area planning and development commissions

Independent of federal stimulus, several states have passed general 
legislation authorizing the formation of multicounty planning bodies. 
I he agencies formed under these laws, however, usually have been pat
terned on traditional city planning commissions, with their activities 
restricted to preparation of land use plans and coordination of capital 
improvement programs. An exception is Georgia, where 18 multi
county commissions have been formed, embracing all but six of the 
mate's 159 counties and with responsibilities in the fields of economic 
and natural resource development as well as land use planning, usually 
with a heavy emphasis upon project promotion. The commissions are 
formed by local governments, with state financial assistance but with
out state control, and the directors are appointees of county and city 
governments. Furthermore, some of the commissions have qualified as 
Economic Development Districts by establishing advisory committees 
that meet the federal requirements for representation of various com
munity groups, including the Negro community; those in Appalachian 
counties also arc designated Local Development Districts under the Ap
palachian program, and another commission is sponsoring a Resource 
Conservation and Development project.

Since the commissions are locally initiated and locally controlled with 
no statutory restrictions upon how they may be utilized by their mem
ber governments, they have evolved in diverse directions. Some place 
their emphasis upon industrial development and undertake not only 
the planning of industrial sites, but also the preparation of advertising 
materials and the actual solicitation of prospective new industries. 
Others emphasize assistance to local governments in the performance 
of municipal functions, operating what amounts to a consulting service 
in such fields as land-use planning and zoning, mechanization of serv
ices. and governmental organization. Many have organized training 
courses for local officials. Most of them act as “grantsmen,” some with 
great vigor and success.

The Functions of a Multicounty Agency

Based upon the experiences of the several types of multicounty agen
cies that have been established, it is possible to identify the functions 
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that need to be performed at the multicounty level. Such functions 
are those that should be performed at the community level, but which 
in nonmetropolitan areas, cannot be performed effectively by a multi
plicity of small local governments with limited resources of leadership, 
professional staff, and funds. By definition, these are the functions for 
which multicounty agencies have been and should be created.14

14 The remainder of this article is extracted from chapter six, “A Model for Non
Metropolitan Coordinations,” of the author’s Making Federalism Work: A Study of 
Program Coordination at the Community Level, written in collaboration with David 
W. Davis. Copyright © 1969 bv The Brookings Institution. Chapters four and five 
present a historical sketch of rhe development of general-purpose multiagencies and 
the findings of a field study of 24 of the agencies, including representatives of each 
type.

The functions that need to be performed must be considered from 
the vantage point of each of the three levels of government—federal, 
state, and local. For federal programs to work as intended, the federal 
government has certain requirements. For state programs, as well as 
federal programs administered through the states, to work as intended, 
the states likewise have certain needs. Finally, the local communities 
have requirements for assistance in the development and execution of 
their own projects and programs. To some extent these requirements 
are the same, but they are seen from each vantage point in a different 
light. Furthermore, a listing of the requirements as seen from the three 
levels is the first step in the construction of a model multicounty agency.

FUNCTIONS FOR FEDERAL PURPOSES

The federal government has a great stake in effective community
level organization because each federal program of direct aid to a com
munity activity is only as good as the community followthrough. If 
the local communities learn about a program, respond to it, and pro
duce sound and well-coordinated applications, then the program can 
succeed. If the communities fail to learn about a program, fail to re
spond to it, fail to produce applications that qualify for assistance, or 
produce poorly coordinated and poorly planned applications, then the 
federal program itself must fail. The functions required at the com
munity level for the effective execution of federal programs can be 
identified under seven catagories: communication, promotion, technical 
assistance, design of development strategy, mobilization of resources, 
coordination of projects, and expediting.

Co'm'Hmnication. The basic federal need in direct aid programs
is for a simple and reliable channel of communication between Wash
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ington and nonmetropolitan America. The scores of separate federal 
¿rant programs15 are administered from almost as many different points 
:n Washington—different departments, bureaus, divisions, units, and sub
units—as there are programs themselves. From each point of origin the 
information on the program must be distributed to all of the potential 
beneficiaries, large and small alike, that Congress intended should be 
served. The number of effective communication links that need to be 
established between individual points in Washington and individual 
communities, even if one allows generously for the fact that not every 
community is eligible for every program, clearly is in the millions.

15 At the end of 1966, there were 68 separate programs which furnish direct as
sistance to local governments for planning, operating, and construction purposes 
(exclusive of those for research, demonstration, and training). 1 Advisory Comm’n on 
Intergovernmental Relations, Fiscal Balance in the American Federal System 
166-68 (table 25) (1967). The total number of grant programs has risen by an esti
mated 15 percent since this studv, so that the number of direct grant programs to 
local governments todav is probably proportionately higher.

16 42 U.S.C. 2701, 2963 (1964).
17 U.S. Office of Fconomic Opportunity. Catalogue of Federal Assistance Pro

grams (1967).

Each federal agency that is responsible for a new, expanded, or re
vised program, faces an enormous, at times insuperable, problem of 
communication. Of all the federal agencies, only the Department of 
Agriculture comes close to having a representative in every one of 
the country’s nearly 3,000 nonmetropolitan counties, and even it is 
represented not by a departmental agent, but only by one or more 
representatives of individual bureaus. Some federal agencies, such as the 
Economic Development Administration and the Small Business Ad
ministration, have field offices in most states. Others, like the Depart
ment of Health, Education, and Welfare and the Office of Economic 
Opportunity (OEO), seek to communicate through counterpart state 
agencies. Some, however, do neither. The Department of Housing 
and Urban Development, for instance, has no representative for some 
of its major assistance programs in many of the states nor any state 
counterpart agency through which it can work.

This circumstance has given rise to the insistent demand for “a one- 
stop service”—a single point of contact where information can be ob
tained on the entire range of federal programs. Accordingly, several 
elements of the federal government have attempted to respond. The 
Economic Opportunity Act of 1964 directed OEO to establish an “in
formation center” on aid programs,16 17 and under that authority, OEO 
issued a 700-page Catalog of Federal Assistance Fro grants.11 Vice Presi
dent Humphrey, as liaison between the Johnson administration and the 
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cities, in 1967 issued a 300-page Handbook for Local Officials.18 
Furthermore, a large part of the work of senators and congressmen 
involves establishing communication links between communities mak
ing inquiries about federal aid—often in the vaguest terms, such as 
“please tell us how to get the money for the new program”—and the 
federal agencies administering the programs in question. None of these 
efforts, however, is a substitute for a competent organization, acces
sible at the community level, serving the communities by answering 
their questions and serving the federal agencies by getting the neces
sary information to potential applicants. In the absence of such a 
central channel of communication, the federal agencies can only fall 
back on their own devices. Thus, they use general media of com
munication and whatever specialized channels that are available to dis
seminate information and then wait for the communities that are alert 
enough and well organized enough to respond, which usually means 
the larger communities that are able to employ specialized “grantsmen.” 
By the time the smaller communities learn about a particular program, 
the funds often already have been committed fully. The first require
ment for an effective federal program, therefore, is a central channel of 
communication available to serve all the necessary federal agencies.

18 Office of the Vice President, Handbook for Local Officiai s (1967).

Promotion. From the standpoint of the federal government,
mere communication often is not enough. If the national purpose is to 
be served, someone representing the federal government may need to 
seek out potential program applicants and encourage them to par
ticipate. Federal grant programs are not just financial assistance pro
grams to local communities for the advancement of local interests; they 
arc national programs of assistance for the purpose of serving national 
interests, which usually happen to coincide with local interests. Given 
this premise, there is need at the community level for an instrumentality 
that can promote those federal programs for which response is lagging. 
In 1964, for example, when the Office of Economic Opportunitv was 
created, the formation of community action agencies in the nonmetro
politan areas lagged for weeks and sometimes months because there 
was no general-purpose promoter to whom OEO could assign responsi
bility for contacting likely program leaders in each community, giving 
them the necessary information, and assisting them in becoming organ
ized. OEO tried to work through rural area development committees, 
county agents, or whatever institutional device was available, but the 
results were not effective until the OEO-financed state technical as
sistance offices were established to take responsibility for promotion of 
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the community action programs. Similarly, upon passage of medicare 
legislation in 1965,19 HEW faced the problem of finding and enrolling 
eligible beneficiaries in rural areas; therefore, the Department of Agri
culture’s Technical Action Panels were enlisted in a nationwide pro
motional effort called “Medicare Alert.” At a time when funds for 
federal programs are restricted, it is arguable that promotion should 
be avoided, but if it is to be accepted that the federal government is 
serious when it establishes national objectives, then promotion may be 
crucial.

19 Act of Julv 30, 1965, Pub. L. No. 89-97 , 79 Stat. 286 (codified in scattered sections 
of 26. 42, 45 U.S.C.).

Technical Assistance. In planning and initiating projects, only
the larger communities are self-sufficient. Smaller communities need 
technical assistance in conceiving of projects, in refining these con
ceptions, and in preparing plans. Part of the need for technical as
sistance can be met through the employment of consultants, but smaller 
communities need aid even in locating qualified advisers. For all these 
purposes, a source of technical assistance, readily accessible at the com
munin’ level, is invaluable. In the simpler cases, a local technical as
sistance agent can provide the needed services directly; he can write 
the program application, rewrite it if necessary, insure that it gets 
into the proper channels, and continue to advise the sponsor until the 
project is approved and underway. For more complex and sophisticated 
projects, he can call upon specialized talent from federal or state 
agencies, universities, private consulting firms and other sources. As 
part of the technical assistance function, the assistance agent can also 
train local public officials and citizen leaders in project planning and 
development.

Design of Development Strategy. In order that federal pro
grams may produce the best developmental result for the money ex
pended, the projects that are aided should reflect sound development 
strategy. Each nonmetropolitan area needs a mechanism for determin
ing priorities in the investment of funds based upon an analysis of 
problems and resources that is both realistic and imaginative. The pri
orities must reflect not only a choice among types of projects, but also 
a spatial strategy that identifies the area’s growth centers and applies 
the expenditures effectively in relation to those centers. The develop
ment strategy then needs to be explained to and accepted by the public 
so that the individual projects and their priorities are supported by a 
community consensus.
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Mobilization of Resources. Frequently for a project to be well
conceived from the standpoint of the federal purpose, it needs to be 
developed by two or more sponsors. These sponsors may be separate 
jurisdictions, as in the case of an area water or sewer system, or they 
may be separate institutions within the same jurisdiction. To mobilize 
a community’s resources and multiple sponsors for a single project 
requires an organization with the authority and status to convene meet
ings and with the skill to obtain effective cooperation among the par
ticipants. Furthermore, the mobilization of a community’s resources 
may require leadership in bringing about the creation of new institu
tions for particular purposes, such as a community-action agency for 
the war on poverty, a development corporation for industrial promo
tion activity, a joint authority to operate a multi jurisdictional airport 
or other utility, or a specialized educational institution. It also may re
quire the building of morale and initiative in areas that have become 
defeatist as the consequence of economic setback.

Coordination of Projects. Separate projects and programs often
need to be related. For example, education and training must be co
ordinated with job development; water supply with recreation, flood 
control, and soil conservation; and industrial site development with ac
cess roads and utility development. Like the mobilizer of resources, 
the project coordinator needs to have the status and authority neces
sary to convene meetings that may involve multiple jurisdictions as 
well as separate institutions within the same jurisdiction. Frequentlv. 
coordination follows automatically from the simple exchange of in
formation at such a meeting between persons who had previously not 
been in communication. The coordinator, however, also must have 
the technical competence to discern the relationships among projects 
and programs so that dysfunctions can be detected and coordination 
achieved. This ability is the particular skill of the professional planner, 
and his plan, whether a land use scheme or an overall economic de
velopment program, is an instrument of coordination.

Expediting. Once a project has been submitted to the federal
government, questions invariably arise, and unless they are answered 
promptly and efficiently, projects are delayed. Both in the preparation 
of a project and in the course of its review and approval, the federal 
government has an interest in assuring that project sponsors have avail
able at the community level a source of technical assistance to interpret 
federal requirements, to assist them in providing the information that 
the federal government needs, and in general to act as a go-between and 



1970J Multicounty Agency 851

expediter. In essence, when the federal government is ready to extend 
financial assistance, the local communities must be ready to receive 
it. For that purpose, the federal government no less than the communi
ties themselves requires a network of “expert grantsmen” at the com
munity level.

FUNCTIONS FOR STATE PURPOSES

Each of the functions that must be performed at the community 
level to make federal programs effective also is required to make state 
programs effective, including those that are financially assisted by the 
federal government but administered by the state. The problem of 
communication between the state capitals and the communities is a 
simpler one, of course, but the differences are of degree rather than 
of kind. For state as well as federal purposes, the institutional structure 
at the community level must be competent to design a development 
strategy, mobilize community resources, coordinate projects, and assist 
the communities in responding to state program initiatives. It is for 
these reasons that the states, as well as the federal government, have 
been promoting the formation of planning and development bodies in 
nonmetropolitan areas.

FUNCTIONS FOR LOCAL PURPOSES

From the local vantage point, some of the functions thus far enumer
ated have even broader and more significant dimensions. The mobiliza
tion and coordination of separate jurisdictions in the planning of fed
erally or state-aided projects, for example, may represent only a 
portion of the activities for which joint agreements and cooperation 
among the jurisdictions need to be organized. Many communities have 
entered into cooperative arrangements with neighboring communities 
in various fields of strictly local responsibility, such as police operations, 
fire protection, hospital services, school administration, and library fa
cilities. About two-thirds of the states now have enacted broad legis
lation permitting interlocal contracting and cooperative arrangements. 
An instrumentality that has the function of promoting interjurisdic- 
tional coordination, as for example the Georgia area commissions, can 
find an unlimited potential for improvement of area public services.

Moreover, resources can be mobilized and coordination fostered in 
fields of activity that are nongovernmental in character. A develop
ment strategy that grows out of the systematic analysis of problems and 
resources will point the way for private as well as public projects to 
develop timber, agricultural, mineral, recreational, or other resources, 
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and coordination may consist of bringing together one entrepreneur 
with another or with a private lending agency. Strictly local sources 
of technical assistance, which can take many forms, also can be de
veloped in local colleges, state university branches, or elsewhere.

The function of expediting projects, which higher levels of govern
ment perhaps look upon as something of a nuisance, may be crucial 
from the standpoint of local sponsors. If delays occur, the most im
portant service of all may be that rendered by the person who travels 
to Washington, the federal regional office, or the state capital, identi
fies the bottleneck, and then determines the steps necessary to break it. 
This is often no job for an amateur; it is for the expert “grantsman,” 
who can find his way through the tangles of bureaucracy, knows with 
whom to talk, and understands the language of administrative agencies 
and of politics.

A Model for a Multicounty Agency

BASIC PROPOSITIONS

In the construction of a model organization to meet the requirements 
for community-level functions, three propositions are fundamental. First, 
each of the functions can best be performed on a multicommunity basis, 
which for most nonmetropolitan areas means a multicounty basis; sec
ond, all of the functions can best be performed by a single multicountv 
agency responsible both for planning and for project promotion in all 
fields relating to the area’s development; and third, all of the functions 
need to be performed in all nonmetropolitan areas, not just in some of 
them.

Multicounty basis. In nonmetropolitan areas, community level
functions can best be performed on a multicommunity basis. Small com
munities must combine for the planning and execution of development 
programs. In most parts of the country this means organizing on a multi
county basis, creating, in effect, a new level of government between 
the states and the counties or towns. There are, however, two excep
tions to this generalization. In the very small states, such as Delaware, 
which has only three counties, the multicounty organizations may be 
the state itself. In addition, in states or parts of states that have large 
and populous counties, such as northern New Jersey or southern Cali
fornia, individual counties may have attributes corresponding to those 
of multicounty areas in other states and may be suitable bases for or
ganizing most planning and development functions, although a multi
county regional organization may still be desirable for some purposes.
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Planning Combined 'with Promotion. Since all community level
functions are interrelated, they can best be performed by a single multi
county agency responsible both for planning and for project promotion. 
Indeed, the seven functions represent a somewhat arbitrary division of 
a continuum of services that must be performed at the community level. 
All of the functions require the same or related professional skills of 
the planner and community organizer and all require the same body of 
knowledge and expertise in government programs, especially in inter
governmental program relations.

It is sometimes argued that the planning function will suffer if it 
is combined in the same agency with project promotion and grants- 
manship, but this problem can be solved by an internal division of re
sponsibility in the multicounty organiaztion. A multicounty agency, 
headed by a generalist, can have key assistants with planning skills as
signed to planning responsibilities, but to place planning and promo
tional responsibilities in separate organizations is likely to defeat the 
purpose of the planners themselves. Planning has value only if it guides 
the changes that take place in the communities as development proceeds. 
To assign the planning and promotional responsibilities to the same 
organization is to provide the planners with the leverage, which they 
often lack, to influence action; meanwhile, federal and state influence 
can be exerted to protect the planning process from being sacrificed to 
the demands of promotion and grantsmanship. Actual program oper
ation, however, is a different matter; while the planning and promo
tional functions are compatible, both are likely to suffer if placed in an 
organization that has responsibility for administering government serv
ices.

Likewise, a strong case can be made against a division of responsi
bility among two or more multicounty planning and development 
agencies assigned to different fields of development. The present divi
sion between economic development, which is assigned to Economic 
Development Districts, and resource development, which is undertaken 
by Resource Conservation and Development projects, seems particularly 
illogical. Such a division of responsibility did not result from a con
scious judgment that a divided approach by the federal government is 
superior to a unified approach or that resource development is not an 
aspect of economic development. Rather, it was the result of accidents 
of legislative history; the concepts evolved independently in separate 
branches of the Executive and were enacted after consideration by dif
ferent committees of the Congress.20 In the legislative history of the 

-"The Resource Conservation and Development projects under the Food and Agri
culture Act of 1962 were considered by the House Committee on Agriculture; the
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act that authorized the Economic Development Districts, there is not 
even any reference to the preexisting Resource Conservation and De
velopment projects and the inevitable overlap of functions.

In the program of an Economic Development District, resource con
servation and development are basic. No overall economic develop
ment program could omit the subject of resource development and be 
worthy of the name. The need for an interdisciplinary approach to 
the complex problems of development suggests that the limited supplv 
of professional talent should be brought together rather than divided. 
Even if separate agencies have interlocking boards, such an arrange
ment imposes upon the board members the burden of too many meet
ings and places upon part-time leaders the responsibility of coordinating 
the work of the separate full-time professional staffs. Furthermore, in
stead of the citizens being able to pull the agencies together, it is 
more likely that the agencies will pull the citizens apart, dividing them 
into factions supporting the separate and competing federally-spon
sored bodies. It is only by unification at the community level that the 
inevitable fragmentation of federal programs can be overcome and co
ordination accomplished.

N ation/wide Performance. All of the community-level func
tions must be performed in all nonmetropolitan areas, not just in some 
of them. Unlike the states, the federal government until 1968 had taken 
only a partial and selective approach to multicounty organizations. Eco
nomic Development Districts were confined to areas that met certain 
criteria of unemployment and underemployment.21 Department of Agri
culture projects were strictly limited in number by budget ceilings. 
Nevertheless, the broad problem of communication exists in all of non
metropolitan America, as do the problems of promoting federal and 
state programs, providing technical assistance for the development of 
worthy projects, and expediting such projects. Every nonmetropolitan 
area needs a developmental strategy to which individual projects can 
be related, as well as machinery for the mobilization of resources and 
the coordination of projects.

Economic Development Districts under the Public Works and Economic Development 
Act of 1965 were considered by a subcommittee of the Senate Banking and Cur
rency Committee.

2142 U.S.C. 3161(a)(1), 3171(a)(1) (Supp. IV, 1969).

Virtually all of nonmetropolitan America is suffering from under
development. Not only are rural and scmirural counties decreasing in 
population, but many small cities and towns and some middle-sized 
urban centers are decaying as well. Economic opportunity is limited,
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and resources are underdeveloped; thus, it is foolish to suggest that 
organizing to combat these circumstances should be encouraged only 
in the few areas that are most depressed. In a relative sense, all of non
metropolitan America is depressed, and its revival is a matter of national 
interest for many reasons, including maximization of employment and 
production and giving people, particularly the young, living outside 
metropolitan areas sufficient economic opportunities and adequate com
munity facilities and amenities so that they have a genuine option to re
main there if they desire, thereby taking off some of the pressure of 
migration to the metropolitan centers.

Certain program benefits, such as those of the Public Works and 
Economic Development Act, of course may be limited statutorily to 
areas most in need, and the scale of benefits may be varied according 
to need. Nevertheless, it should be noted that most federal programs 
of assistance to nonmetropolitan communities, including those enacted 
most recently, are based upon the principle of universality. The loan 
and grant programs of the Farmers Home x\dministration, for example, 
are not limited to depressed areas, nor are the programs of HUD, 
Labor. HEW, or OEO. Communities benefiting from these programs 
arc as much in need of improved organizational devices to enable them 
to develop plans, design worthy projects, and communicate effectively 
with the federal government as are the beneficiaries of the Economic 
Development Administration programs authorized by rhe Public Works 
and Economic Development Act.

CHARACTERISTICS OF A MODEL MULTICOUNTY AGENCY

The model that federal, state, and local governments should adopt, 
therefore, is a universal system of multicounty agencies with responsi
bility both for planning and for facilitating action programs covering 
the entire range of community activities relating to economic and com
munity development. What is presented, however, is only a model. 
The exact nature of each multicounty agency and its program priorities 
and emphasis, will depend upon the structure of the local institutional 
complex into which it fits.22 If strong private industrial development 
groups exist, the new agency may place its emphasis upon research, 
planning, and community development. If area functional planning 

Pierre Clavel and his associates at Cornell University have developed a methodology 
for analyzing the differences in institutional structures among multicounty areas and 
have suggested adaptations that may need to be made in establishing multicounty 
organizations to take account of those differences. P. Clavel, Design of Organizational 
Models to Implement Comprehensive Planning and Development in .Multi-County Dis
tricts. 1968 (unpublished manuscript in Cornell University Library).
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agencies have been established in such fields as resource conservation 
and development, health, manpower, education, and antipoverty pro
grams, then the multicounty agency may incorporate their products in 
its planning without duplicating their staff resources, although, ideally, 
area boundaries should be made to coincide. The multicounty agency 
should have a broad range of responsibility, but a principle of flexibility 
would govern whether and when an individual agency would exercise 
any particular phase of that responsibility. With this understanding, 
then, a further description of the model is appropriate.

A Joint Federal-State-Local Status. One of the more perplex
ing questions relating to any model multicounty agency is how it can 
be designed to serve with equal effectiveness the corresponding, yet 
differing, requirements of all three levels of government—federal, state, 
and local. It seems clear that the interests of all cannot be served if the 
agency is conceived as belonging exclusively to any one level of gov
ernment.

Certainly a local image and some degree of local responsibility are 
essential. Communities would be slow to gain confidence in a federal 
or federal-state agency that they did not regard as subject primarilv 
to local influence and control. Such an agency, therefore, probably 
would not be in a position to coordinate activities financed by the local 
communities themselves. If, however, the agency is created exclusively 
by the participating counties and cities, such as the Georgia area com
missions, it may not be a reliable mechanism for the federal and stare 
governments to use cither in communicating information about their 
programs or in promoting them. As has been the case in Georgia, it 
may pick and choose among federal and state programs and boycott 
or deemphasize some of them. In such situations federal and state agen
cies would be compelled to bypass the multicounty body and establish 
their own communication channels and local organizations, and the goal 
of a unified and fully coordinated process for planning and project pro
motion at the local level would be defeated.

The federal government also needs to protect itself against the pos
sibility, which is becoming apparent now in a few of the Economic 
Development Districts, that in areas where state and local governments 
are ruled by systems of patronage, the multicounty agencies created by 
those governments might be treated as part of such systems. Not only 
must personnel selection be based upon merit if staffs are to be fully 
competent, but salary scales and tenure conditions most probably would 
have to approximate those of the federal government rather than those 
of state and local governments.
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T hese considerations indicate the necessity of some type of joint fed
eral-state-local procedure for establishing the multicounty agency, as 
w ell as joint financing of its operations. The exact pattern in each state 
and area should be flexible and would depend upon the particular con
ditions existing, but perhaps as a general proposition the agencies should 
be established either by local governments pursuant to state law and un
der state administrative guidance or by the state and local governments 
jointly, with the proviso that the qualifications of key personnel be 
subject to federal review as a precondition for the payment of the 
federal share of the agency’s administrative costs. In return for the 
federal financial assistance, the agency would have to be responsive to 
demands made upon it by the the federal government, but the federal 
influence should not be allowed to become so pervasive as to destroy 
the image of the agency as a local institution with strong local roots. 
Essentially, however, maintenance of the appropriate balance in each 
area probably would depend upon developing a corps of professional 
agency administrators attuned to the needs and interests of all three

O J

levels of government and adept at working in intergovernmental roles.
Determining the boundaries of a multicounty area should be a joint 

state and local responsibility. In establishing the boundaries, two 
alternative approaches are available. One relies upon objective planning 
criteria, the other upon the preferences of local leaders. West Virginia, 
utilizing the former approach, has identified 14 criteria to be con
sidered in delineating its nine agencies’ boundaries, including sales areas, 
banking service areas, labor market areas, service areas of public in
stitutions and utilities, transportation and communication patterns, 
topographic features, homogeneity of agriculture and other resource 
bases, and commonality of development problems and needs. Kentucky, 
on the other hand, has depended primarily upon local opinion to de
termine which counties have a “sense of community” with one another. 
Pennsylvania has used a combination of the two approaches. Based 
upon planning criteria, a regional map was developed by the state 
planning office, but the map then was subjected to review by local 
leaders in each county. The Pennsylvania procedure, which also has 
been followed in other states, appears to be the most satisfactory. Tn 
making the final determination, it permits the product of the computers 
and the judgment of the planners to be checked against the “sense of 
community.”

A Representative Governing Board. The question of how the
governing board of a multicounty planning and development agency 
should be constituted came into sharp focus in drafting guidelines for 
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designation of nonmetropolitan districts under the Housing and Urban 
Development Act of 1968. HUD’s eventual directive requiring that at 
least two-thirds of the board members be public officials, which would 
require many Economic Development Districts to reorganize in order 
to qualify as nonmetropolitan districts,23 was issued without the con
currence of the Economic Development Administration.

23 Economic Development Districts are presently required to include a broad base 
of the community’ as representatives on the board. See note 4 supra and accompany
ing text.

The argument for participation of elected local public officials on a 
board of directors is that only through the public officials can the 
strategy and planning of the agency be carried into effect. The 
cities and the counties have the taxing and zoning power, and they are 
the sponsoring bodies of many of the projects. Thus, a body directed 
entirely or predominantly by private citizens may be in the position 
of kibitzing from the sidelines while relevant decisions are being made 
by others. Moreover, public officials are chosen by and are accountable 
to the citizenry and therefore would give political legitimacy to the 
decisions of the multicounty agency.

Nevertheless, to require that the agency be directed by public of
ficials does not guarantee breadth of outlook, strong and imaginative 
leadership, or even representation, in a real sense, of the whole com
munity. The most dynamic leaders of many of the existing multicounty 
agencies are nonofficeholders. In some localities the politicians of the 
majority political party, and in some cases of both parties, comprise 
a patronage-oriented faction within the community. They may be at 
odds with the leadership of the business community, they may fail ut
terly, especially in the South, to represent minorities within the electo
rate, and they have a high turnover rate. Moreover, local elected and 
appointed officials are apt to have a local rather than regional outlook. 
Thus, they may overemphasize investment in municipal public works 
and other public services for which they are responsible, to the neglect 
of a regional strategy for industrial, agricultural, and general economic 
development and even to the neglect of such functions as education, 
which while publicly supported, generally is administered by state agen
cies or independent school districts.

The strongest multicounty agency boards are likely to be those com
prised both of local public officials and of private citizens who are 
regional in their outlook and who effectively represent the sources of 
private power as well as minority groups. The proper balance in a par
ticular area depends upon the strength, representativeness, traditions, 
and character of the local governmental structure in that area. HUD’s 
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nationw ide requirement, however, that two-thirds of the members must 
be public officials seems too rigid and in many areas appears likely 
to result in agencies that are narrow in concept and lacking in the leader
ship and vitality that would be possible with a higher proportion of 
nonofficeholders.

A Neutral Coordinating Role. If the multicounty agency de
scribed in this model is to concern itself with the entire range of plan
ning and development activities in the area for which it is responsible 
and to maintain a balanced perspective in relation to all those activities, 
it must occupy a neutral position among the agencies with which it 
deals and in regard to the functions it performs. It cannot have any 
held of primary concern. Since it will set priorities for action based 
upon analysis of an area’s problems and potential, it should not start 
out with a preassigned orientation or field of concentration.

DEVELOPMENT OF THE MODEL MULTICOUN I Y AGENCY

As already noted, the tendency of each of the existing types of multi
count} agencies, whatever its initial orientation, has been to broaden 
its scope and perspective, especially for those functions for which other 
multicounty agencies have not been established. In particular, some of 
rhe Resource Conservation and Development projects were noteworthy 
for the way in which they expanded their initial relatively narrow field 
of interest to fill vacuums of leadership in other fields. Nevertheless, 
they remained specialized in outlook in the composition of their boards 
and in the competency of their staffs. Similarly, while an Economic 
Development District at first may have been oriented toward job de
velopment, if its leaders and staff were imaginative, they were quick 
to see that a basic obstacle to job development might lie in the inade
quacy- of public services, which in turn might be rooted in the weak
ness of local governmental structure or the failure to develop human 
resources through education, health, welfare, and antipoverty programs. 
Thus, it appears that most of the extant districts, albeit created for other 
purposes, could evolve with perhaps some reorganization in personnel 
and policy into agencies along the lines of the model multicounty agency 
recommended. Some districts already have been able to assume an “um
brella" role in relation to the functional planning agencies in their 
areas; for example, some have been designated as comprehensive health 
planning agencies and as the planners for the law enforcement assistance 
programs authorized in 1968 legislation.24 Furthermore, the potential 

24 Omnibus Crime Control and Safe Streets Act of 1968, 42 U.S.C. 3721-37 
(Supp. IV, 1969).



860 The Georgetown Law Journal [Vol. 58:839

of the Economic Districts for a broader role was recognized in the non
metropolitan district legislation of 1968 that authorized their designation 
as nonmetropolitan districts. Presumably, the latter will be unspccialized 
and comprehensive from the outset and could readily be designed on 
the pattern of the proposed model agency.

As a corollary to the principle of neutrality among functions and 
agencies, however, the central multicounty planning and development 
body must avoid accepting responsibility for the administration of any 
programs. Observers in many states hope that the multicounty area may 
evolve into an administrative level of local government by the con
solidation of individual functions if not by the outright consolidation of 
counties. Nevertheless, while the multicounty agency might conceive 
plans for functional or governmental consolidation and even design the 
appropriate administrative agencies, if it were to become a special pur
pose administrative district itself or seek general governmental status, 
its usefulness in achieving its original purposes would be impaired.

As the comprehensive multicounty agency is developed, the special
ized functional planning agencies should come under its umbrella, al
though gradually and at different rates. These specialized agencies would 
produce the functional components of the comprehensive plan and pro
vide an element of a professional staff that previously had worked as a 
unified group. Thus, when the Economic Development District itself 
does not become the comprehensive, model agency, it should be ab
sorbed into it as the economic development component. The Resource 
Conservation and Development projects similarly are readily convertible 
into the resource development component. The district Technical Ac
tion Panels would take their place as the agricultural element of the 
unified staff. Likewise, the comprehensive area manpower planning sys
tem would function under the umbrella of the multicounty agency as 
would the regional health planning agencies now being created with 
federal aid. As new functional planning efforts are promoted bv the 
federal and state governments, they also should be assigned to the com
prehensive agencies, either for execution or for supervision. Finally, the 
Community Action Agencies would contribute to the human resources 
segment of the multicounty agency’s antipoverty plan and, if necessary, 
have a role in representing the interests of the poor, as it does with other 
agencies. Thus, they would be a means for offsetting the potential over
weighting of the multicounty agencies on the side of the power struc
ture.

A Postscript on Metropolitan Areas

While this article does not deal with problems of coordination in 
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metropolitan areas, the model proposed for nonmetropolitan areas is 
applicable to metropolitan areas as well, subject to the general qualifi
cation that in all cases the model must be adapted to the particular in
stitutional structure of the area to be served. In Georgia, the area com
mission for the Atlanta region was organized under the same authority 
and on the same pattern as those for smaller metropolitan areas, such as 
Savannah and Macon, and as those for nonmetropolitan areas. Similarly, 
rhe planning of substate regions in other states does not distinguish be
tween metropolitan and nonmetropolitan areas, and this model is not 
inconsistent with most of the state districting plans.

Fhe differences between metropolitan and nonmetropolitan plan
ning and development agencies is in program emphasis and priorities, 
rather than in structure and general responsibility. The metropolitan 
agenev will deemphasize technical assistance and grantsmanship service 
to its central city and metropolitan counties, which are likely to be 
self-sufficient in these respects. Nevertheless, it still may have to render 
these services to smaller jurisdictions within the metropolitan area, 
whose needs may be similar to those of other jurisdictions of similar 
size. The metropolitan agency probably will not place the same em
phasis upon stimulating new forms of economic development, because 
most metropolitan areas vis-a-vis the cities themselves are thriving, and 
the problem is not to induce growth but to guide it and equitably dis
burse its benefits. In contrast, however, the metropolitan agency will 
place a far greater emphasis upon coordination of projects and de
velopment of regional plans for governmental functions whose costs 
and consequences transcend municipal boundaries, such as water sup
ply. sewage disposal, air and water pollution control, and transportation.

Perhaps it would be enough to say that existing metropolitan plan
ning agencies and councils of government in each state will become 
the metropolitan elements of a statewide system of multicounty agen
cies. In the design of a statewide system, however, some modifications 
will be necessary in order to broaden and strengthen existing metro
politan bodies, such as by making their representation more equitable 
and in some cases by combining them. In this regard, the suggested 
model for a nonmetropolitan multicounty agency is equally applicable 
to remedy7 the present structural inadequacy of the country’s urban 
communities.
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Recognizing that the concepts of consolidation and decentraliza
tion are not mutually exclusive, Dr. Hanson proposes a model 
metropolitan system of governance, drawing upon the advantages 
both of small local communities and of larger urban polities. In 
developing this model, Dr. Hanson first discusses the various 
functions that must be performed by all local governments. He 
then analyzes the capabilities of existing governmental structures 
to carry out these functions and in light of his conclusions sketches 
a possible multitiered structure that most effectively could meet 
the needs and problems of contemporary urban life.

Governing the metropolis is the foremost institutional problem of 
the American constitutional system. Whatever the conditions of urban
life, local political institutions appear unable to cope with them. Amid 
increasing challenges to the legitimacy of the political system by the 
young, the blacks, the poor, and “average Americans,” the underlying 
consensus upon which so much of American governance has been based 
is coming unstuck. Technology, urbanism, science, and affluence have 
undermined the family, the church, community associations, labor 
unions, and the professions as institutional underpinnings of the Ameri
can polity. The symbols and authority of the State have weakened as 
the law and its enforcers have seemed at best unresponsive and at worst 
oppressive to the interests of new groupings of articulate citizens. The 
mood of “urban crisis” represents an end to the optimism that the 
rule of law, presidential leadership, economic growth, the two-party 
system, technology, fair play, and true grit in some combination can 
solve any problem. Whatever course of action or events restores polit
ical equilibrium, however, the roles of government and the public 
processes will be increased as they both perform their traditional roles 
and fashion substitutes for older, more private forms of social control. 
It is in the metropolis that the domestic turmoil of today is concen
trated. and it is there that the role of government will be most mani
fest. Nevertheless, the current state of governing the metropolis does 
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not inspire confidence in its ability to respond to these trends and con
ditions.

Most analyses of urban governance tend to start in the middle and 
terminate short of the end. Values normally are unstated, notwithstand
ing that they greatly influence the analysis that is made. Struc
tural reforms, such as the city manager plan or the council of govern
ments movement and approaches to urban “problems” such as model 
cities, the antipoverty program, and the federally-assisted highway 
program are based upon ideas of what local goverance is like and 
what it does; in each case, the reform or approach has been poisoned by 
notions about the need for grass roots democracy, professionalism, or 
efficiency and economy. These notions, however, rarely have been 
justified; they have only been assumed, and this situation normally does 
not lead to a careful analysis of the consequences of proposed actions. 
Thus, if fragmentation is the problem, consolidation, of course, is the 
solution. If centralization is evil, decentralization is virtuous. If poli
tics produces corruption, technocracy brings honesty. Folklore and 
conventional wisdom masquerade as “facts,” while “problems” are dis
cussed without reference either to the major systemic functions per
formed by urban government or to political values that may be en
hanced or impaired. The purpose of this article, therefore, is first to 
examine the relationship of local governance to democratic values and 
to explore the political functions that are performed by any arrange
ment of governing in a metropolis, and then to speculate on the sort of 
institutional adjustments that might serve better those values and func
tions.

The Values and Functions of Metropolitan Governance

ECONOMIC FUNCTIONS

As a purely practical matter, local governments perform important 
functions in the national and regional political economy, since they al
locate the resources of a major part of the public sector. They have an 
equally and perhaps even more important role as regulators of and 
participants in major private sector decisions affecting the location and 
distribution of goods, activities, investments, and markets.

Local government’s share of total national public expenditure has 
been increasingly rapidly.1 On a regional scale, local expenditures are 

1 From 1960 to 1966, local expenditures rose over 50 percent. State expenditures rose 
at a comparable rate, and federal expenditures rose by about 45 percent. See Tax 
Foundation, Inc., Facts and Figures on Government Finance 19 (1967).
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an even more important economic activity.2 In the metropolitan Wash
ington area, for example, the growth rate in state and local govern
ment employment between 1950 and 1968 outstripped that of all other 
economic sectors.3 Any projection of economic trends suggests an in
creased level of local government activity. In their direct economic role, 
local governments are producers of services and distributors of wealth 
within their jurisdictions. Territorial jurisdictions, however, limit both 
their revenues and their distributive capabilities, and the division of 
metropolitan areas into separate local jurisdictions skews expenditure 
priorities as well as the tax base.4

2 Local government expenditures provide employment and purchase services and 
usually are a significant aspect of the economic base of a metropolitan area. One 
commentator suggests, however, that local public services account for only about eight 
>, ereent of total expenditures in a metropolitan area. See Thompson, Economic Aspects 
of Alternative National Urban Land Strategies, in Urban Land Strategy: A Symposium 
29, 31 (Congress of Lambda Alpha Int’l. Fraternity ed. 1969).

3 Hammer, Green, Siler Associates, The Economy of Metropolitan Washington 
21 (1969).

1 See, e.g., 2 Advisory Comm’n on Intergovernmental Relations, Metropolitan 
Fiscal Disparities 70 (1967)-, Netzer, Federal, State, and Local Finance in a Metropolitan 
Context, in Issues in Urban Economics 435 (H. Perloff & L. Wingo, Jr., ed. 1968).

Beyond their direct economic roles, local governments also function 
as administrative and distributive mechanisms for state and federal pro
grams. In some instances, this responsibility involves the mandatory ad
ministration of state functions, such as providing welfare services, sup
porting property assessments, and maintaining the judiciary. In most 
cases, however, local governments perform a distributive function by 
selecting the optional programs in which they wish to participate, 
thereby allocating state or federal resources to particular people and 
places. Such programs as urban renewal and public housing, therefore, 
exist not where logic dictates, but where local jurisdictions have ap
plied for them. In still other instances, local units provide political bases 
for intergovernmental bargaining and negotiating over the goods avail
able in the national or regional political economy.

Local expenditure priorities are influenced by what the state or 
federal government will pay for, directly or indirectly, in a metro
politan area. Both the magnitude of intergovernmental funds and the 
“matching” formulae for grants-in-aid affect local decisions. If the 
state pays all welfare costs, locally such expenditures have a low pri
ority. If the federal government offers 90 percent funds for highways 
and only two-thirds, as well as a smaller dollar amount, for mass transit, 
the local budget is likely to reflect these fiscal factors. State revenue 
practices also legally restrict the sources that a locality may tap for 
revenue. The local economic base generally bears little resemblance to

J
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the tax base, and for the most part, federal and state financial assistance 
in a metropolis does not equalize economic and tax resources. It may 
produce a slightly more equitable distribution of expenditures among 
local jurisdictions, but it also may increase fiscal disparities that spring 
from differences in tax bases and choice of or eligibility for federal and 
state funds.5 6

% See generally W. Thompson, Preface to Urban Economics 255-92 (1965). A key 
example of how intergovernmental transfers may further increase fiscal disparities can 
be found in “federal impact” aid to school districts containing children of federal 
employees. Thus, if federal employees live in suburban districts, such districts may 
receive additional benefits, unavailable to more deprived districts with few federal 
employees, as well as with a poorer tax base.

6R. Wood, 1400 Governments 26-27 (1961).
7 Id. at 60-62.
8 N.Y. Unconsol. Laws § 6251 (McKinney Supp. 1969).
9 N.J. Stat. Ann. § 52:27D-1 to-3(i) (Supp. 1969).
19 42 U.S.C. 3334, 3335 (Supp. IV, 1969).
u 42 U.S.C. §§ 4201-44 (Supp. IV, 1969).

Local government has no choice but to be self-conscious about its 
roles as raiser and spender of public funds; it is less rational, however, 
in its other economic functions. There may be a regional economy, 
but there is rarely a public regional economic policy.0 For the most 
part, local government acquiesces in the decisions of the private mar
ket.7 There may be some entrepreneurial activity by certain units, 
but not in concert by all governments in an entire region. Exceptions, 
of course, occur in specific areas. Federal funds and state authority 
may impose a regional highway system. A special purpose authority 
may deal with transportation terminals, a regional subway, sewer sys
tems, or drainage basin. Moreover, in a few cases, state intervention 
has become more active, such as in New York, which has created state 
authorities with development powers8 and in New Jersey, which has 
established departments of community affairs charged with coordinative 
responsibilities.9

In addition to funding programs, several recent federal laws ostensibly*  
have promoted coherent metropolitan spending of such funds. Sections 
204 and 205 of the Demonstration Cities and Metropolitan Develop
ment Act of 196610 and the Intergovernmental Cooperation Act of 
196811 are the most important federal efforts to organize the metro
politan public economy. Section 204 of the Demonstration Cities Act 
requires review bv a regional agency of local applications for federal 
funds in a wide variety of programs affecting urban development. The 
requirement that such regional review agencies be “to the greatest 
practicable extent, composed of or responsible to the elected officials 
of a unit of areawide government or of the units of general local gov-
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ernment within whose jurisdiction such agency is authorized to engage 
in such planning . . . 12 has greatly stimulated the establishment of

1242 U.S.C. « 3334(a)(1) (Supp. I.V, 1969).
13 See generally R. Hanson, Metropolitan Councils of Governments (1966); 

B. Harman, Councils of Governments: Trends and Issues (Urban Data Service 
No. 8, 1969).

14 See B. Harman, supra note 13. Harman’s survey of Councils of Governments 
reports:

[COG staffs] perceive very little interest today by their organizations in 
social problems. . . . Although there was some variation among the 
regions, none of the regions indicated a strong interest in coping with social 
problems. . . . The lack of council involvement in social programs stands in 
sharp contrast to the strong showing of COGs in physical planning and 
recently in law enforcement planning.

Id. at 15. These findings also emphasize the fact that the federal grants available to 
COG’s are largely in physical development programs. Id. at 8.

15 U.S. Bureau of the Budget, Circular Xo. A-95, Evaluation, Review and Co
ordination of Federal Assistance Programs and Projects (1969); see U.S. Bureau 
of the Budget, Section 204—The First Year (1968).

councils of governments (COG’s)—voluntary associations of local gov
ernments—as the regional review agencies.13 There is no material evi
dence, however, that as a result of the review process any substantial 
change has occurred in local or regional funding priorities or in the 
redistribution of federal funds among the local governments in any 
metropolis. Although more aspects of federal urban expenditures are 
cleared and coordinated by the COG’s than was done previously, the 
primary operating style of these regional associations of governments 
is still to accept local wishes as consonant with the regional interest.14 
Nevertheless, encouraging signs exist in some areas. A few COG’s have 
provided political leverage to force the interstate highway program to 
je more fully reconciled with other development policies, and some 
have managed to acquire other federal-regional programs, such as com
prehensive health planning, not covered by the Bureau of the Budget’s 
circular15 interpreting section 204.

Both the successes and disappointments under section 204 illustrate 
the complexity of the system of urban governance and its role in the 
political economy. Federal agencies have not made use of the leverage 
that section 204 might offer them in influencing both local spending 
patterns and metropolitan political structure. As a result, its impact 
upon local practices has been negligible. Under the facade of regional 
cooperation, each local government pursues its own particular fiscal 
interests.

Section 205 of the Demonstration Cities Act, which provides fi
nancial incentives for regional coordination of developmental activi
ties, has yet to be implemented and provided with federal guidelines 
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by either the Bureau of the Budget or the Department of Housing and 
Urban Development. The predominant opinion, however, appears to 
be that if section 205 is implemented, the financial bonuses that it 
offers for regional coordination would be channeled directly to local 
governments for programs they certify and that obtain acceptance as 
regionally coordinated, rather than to organizations such as COG’s for 
purposes of organizing or operating coherent regional activities.16 Fi
nally, the Intergovernmental Cooperation Act of 1968,17 also covered 
in the Bureau of the Budget’s circular, has not been in effect for a suf
ficient period of time to make a judgment about its impact upon the 
metropolitan expenditures or the operations and organization of local 
governments.

16 Section 205 provides that “supplementary grants” may be made for metropolitan 
development projects in which it has been demonstrated that:

(1) areawide comprehensive planning and programming provide an ade
quate basis for evaluating . . . the location, financing, and scheduling of 
individual public facility projects . . . [and] other proposed land develop
ment or uses, which . . . have public areawide or interjurisdictional sig
nificance; (2) adequate arcawide institutional or other arrangements exist 
for coordinating . . . local public policies and activities affecting the 
development of the area; and (3) public facility projects and other land 
development or uses which have a major impact on the development of 
the area are, in fact, being carried out in accord with such arcawide 
comprehensive planning and programming.

42 U.S.C. § 3335 (b) (Supp. IV, 1969).
17 42 U.S.C. §§ 4201-44 (Supp. IV, 1969).
18 See generally J. Bollens & H. Schmandt, The Metropolis 400-524 (1965).

Whatever the marginal success of these few federal ventures into 
metropolitan economics, most federal categorical grant programs do 
not seek to upset the administrative and policy making practices of 
state or local governments. They are clientele programs, and the main 
thrust of federal policy remains one of subsidizing substandard services. 
While intergovernmental programs have accumulated and expanded, 
the basic structure of local government has remained unchanged. There 
have been few metropolitan consolidations, relatively few moderniza
tions of county governments, a moderate amount of annexation, and 
a large number of exercises in the organization of authorities and re
gional cooperative facades to meet federal requirements respecting 
regionalism.18 The extensive volume of federal legislation that ostcnsiblv 
requires metropolitan cooperation has had almost no perceptible effect 
upon the institutional development of local government.

In essence, the political organization of the metropolis tends to be 
economically ineffectual. Economic considerations alone attest to the 
need for metropolitan consolidation and rationalization of the federal 
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fiscal system. Economic factors alone, however, do not offer an ade
quate basis for institutional change in metropolitan governance. Other 
values also must be considered.

CONSTITUTIONAL FUNCTIONS

Jurisdictional divisions in a metropolis forestall an integrated reve
nue system or a comprehensive system of resource allocation. Urban 
governments presently lack territorial jurisdiction, functional compre
hensiveness, and the necessary administrative superstructure simply to 
fathom, much less plan and manage, their internal and regional eco
nomic roles. Part of the problem, of course, lies with the mindlessness 
of categorical funding in the federal system and the absence of 
any coherent federal or state policy toward management of the urban 
environment and economy. Regardless of its usefulness as a scapegoat, 
federal sinfulness is only part of the problem. A central difficulty is 
the tradition and law surrounding state-local relationships and the con
flicting values concerning local functions that this pattern of law and 
tradition represents.

Lju' and Tradition. In a strict legal sense, local governments
are but creatures and administrative subdivisions of the state; their con
stitutional position, therefore, is by no means analogous to that of the 
states in the federal system. Local governments may exercise only those 
powers expressly granted them by the state’s constitution or statutes.19 
The practical effect of the express powers doctrine—“Dillon’s Rule” 20 * * * 24— 

19 For a useful commentary on judicial construction in recent cases, together with
excerpts from the cases, see D. Mandelker, Managing Ovr Urban Environment 39-86
(1966).

In City of Clinton v. Cedar Rapids & M.R.R.R., Justice Dillon stated that:
Municipal corporations owe their origin to. and derive their power and 
rights wholly from, the legislature. It breathes into them the breath of 
life, without which they cannot exist. As it creates, so it may destroy. 
If it may destroy, it may abridge and control. Unless there is some 
constitutional limitation on the right, the legislature might, by a single 
act, if we can suppose it capable of so great a folly and so great a wrong, 
sweep from existence all of the municipal corporations in the State, and 
the corporation could not prevent it. . . . They are, so to phrase it, the 
mere tenants at will of the legislature.

24 Iowa 455, 475 (1868). Dillon’s Rule has been accepted by the Supreme Court. See 
Trenton v. New Jersey, 262 U.S. 182, 187 (1923). Later Justice Dillon was to further 
elaborate:

It is a general and undisputed proposition of law that a municipal 
corporation possesses, and can exercise, the following powers, and no 
others: First, those granted in express words; second, those necessarily or 
fairly implied in, or incident to the powers expressly granted; third, those 
essential to the declared objects and purposes of the corporation—not
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which is the law in almost all states, is that local governments are re
stricted severely in their ability to initiate programs in new areas of 
public concern or need. American municipal law does not comprehend 
the concept of “universal” powers enjoyed in some European nations, 
where local authorities are presumed competent to act in any matter as 
long as their actions are not in conflict with the laws of a superior 
authority.21 Unlike American municipalities, such local governments 
are not confronted with the doctrine of ultra vires or with the debilitat
ing circumstance that state legislatures need do nothing in order to 
prevent local action on matters not contemplated by powers granted 
under existing statutes.22

simply convenient, but indispensible. Any fair, reasonable doubt concerning 
the existence of power is resolved by the courts against the corporation, 
and the power is denied.

1 J. Dili.on, The Law of Municipal Corporations § 55 (2d ed. 1873).
21 While the scope of power and the degree of central government supervision and 

intervention varies, the doctrine of “universal” powers is applied principally in 
Germany and the Netherlands, although it operates on a more limited basis in Sweden, 
Denmark, and Norway. For example, “Dutch municipalities are presumed to be able 
to undertake any function that has not been specifically prohibited to them nor 
monopolized by higher levels.” Morlan, Central Govermnent Control of Municipalities 
in the Netherlands, 12 West. Pol. Q. 64-70 (1959). See also A. Vandenbosch & 
S. Eldersveld, Government of the Netherlands 77-78 (1947). “In essence [the local 
legislative bodies in Germanyl may pass any legislation which is not in conflict with 
federal or state enactments.” E. Plischke, Contemporary Government of Germany 
176-77 (1966). See also N. Andren, Modern Swedish Government 181-90 (1961); 
S. Humes & E. Martin, The Structure of Local Governments Throughout the 
World 34-39 (1961) (general summary of differing degrees of local authority).

22 For an excellent critique of present legal doctrine and a proposal for change, see 
J. Keith, Shared Powers: A Response to Urban Growth (unpublished paper prepared 
for the Committee on Local Government and Home Rule, 1967 Constitutional Con
vention, State of New York, Albany, N.Y.).

23 1 A. de Tocqueville, Democracy in America 61 (FL Reeve transl. 1945).
24 See R. Wood, Suburbia, Its People and Their Politics 20-53 (1959).
25 See J. Bollens & H. Schmandt, supra note 18, at 493-98. See also Advisory

The constitutional status of local government is only partially ex
plained by the rigidness of state-local law. The letter of the law is some
what at variance with the popular myth or tradition that local govern
ment is the foundation of popular government. This myth nourishes a 
“home rule” civic culture that jealously guards local boundaries and 
prerequisites. Agreeing with de Tocqueville that “[a] nation may estab- 
ish a free government, but without municipal institutions it cannot 
have the spirit of liberty,” 23 American civic culture envisions each 
town or city as a “miniature republic.”24 Development of strong 
metropolitan institutions frequently is characterized as an invasion of 
the “sacred right” of home rule derived from the Jeffersonian and 
Jacksonian ideologies.* 21 22 23 24 25 So strong is the hold of the home rule myth 
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that one student of municipal law has charged that it has been “in
nocent of a metropolitan perspective.” 26

Co.mm’n on Intergovernmental Relations, Factors Affecting Voter Reactions to 
Governmental Reorganization in Metropolitan Areas, Summary of Report M-15 
(1965).

Fordham, Introduction, A Symposium of Metropolitan Regionalism: Developing 
Governmental Concepts, 105 U. Pa. L. Rev. 439, 442 (1957).

-'See J. Bollens & H. Schmandt, supra note 18, at 493-98; A. Syed, The Political 
Theory of American Local Government 111-21 (1966).

-'See Meyers, Jurisdictions, City, June, 1969, at 37; Rendon, Metropolitanism: A 
Minority Report, 2 Civil Rights Digest 5-13 (1969). See also L. Sloan & R. French, 
Metrogovernment and the Politics of Race, August 31, 1969 (unpublished paper 
presented at the annual meeting of The Society for the Study of Social Problems, 
San Francisco).

The political vitality of the home rule myth is reflected in the long 
and largely unsuccessful battle for metropolitan consolidation in the 
United States.27 The fierce defensiveness of local units and the political 
power of their officials in state politics tend to make state-local politics 
the reverse of “Dillon’s Rule” articulating the express powers doc
trine: the states’ policy toward metropolitan affairs is often a creature 
of the parochial political interests of the municipalities. Incorporation 
of new subdivisions is normally encouraged. Consolidation, merger, and 
annexation are either discouraged or so encumbered by referendums 
in the separate jurisdictions that they are rendered improbable. The 
consequence of the present standing of state-local law is to create 
strong institutional interests in support of the status quo. The elected 
and appointed officials of existing units have little interest in the aboli
tion of their positions through consolidation. Where suburban en
claves have incorporated to avoid the city’s taxes and social problems 
or to have an independent zoning board, school system, or police de
partment, there is a reticence to share either the metropolis’ problems 
or expenses.

Furthermore, in the past decade, even support for regional reorgani
zation by the most disadvantaged portions of the metropolis has de
clined. As central city populations have changed and the number of 
black citizens has increased, metropolitan merger increasingly has been 
visualized as an attempt to cheat black Americans out of their growing 
political power in the city.28 Whatever the logical merits of such at
titudes, they not only exist, but they reinforce the political inertia of 
the existing constitutional and statutory arrangement of urban gover
nance. They also reflect the great value that is placed upon the political 
independence of each unit of local government by many officials and 
citizens and which is ascribed to small, local entities as opposed to any
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thing perceived as large as metropolitan government, and beyond the 
control of local citizens.

Scope of Local Functions. There is also a second important
constitutional and practical political factor. Notwithstanding the per
vasiveness of the home rule culture and the legal functions of local 
governments as administrative subdivisions of the state, “general” local 
governments do not encompass all governmental functions performed 
locally. Special purpose authorities and state agencies often administer 
many localized activities, such as housing, urban renewal, and transporta
tion. Certain other functions are “mixed,” with “local” officials perform
ing “state” functions. The administration of justice is a ready example. 
Except for local ordinances, state law governs almost entirely; however, 
in many states, the judges, prosecutors, sheriffs, court clerks, and pro
bate officers who administer the state laws are chosen locally. The 
frequent result is that the law is tempered to accommodate local cir
cumstances and prejudices. In jurisdictions with relatively homogeneous 
populations, this accommodation may assist in legitimizing authority, 
but in hetereogeneous communities, especially when the civil rights of 
racial or political minorities are involved, a system of local accom
modation easily can produce distrust, hostility, and alienation toward 
both the substance and processes of legal justice. This result illuminates 
another, conflicting set of values. The concept of legal and political 
equality for all citizens of a state or nation may conflict with values 
suggesting that political liberty is advanced by a dispersion of powers 
to localities in order to permit a variety of approaches and provide a 
local base for the development of a power structure countervailing the 
broad authority of the stare.

J

In sum, the present system of governance in metropolitan areas con
tributes to economic pluralism at the expense of more rational distribu
tions of resources, and, however desirable, the system’s political plural
ism produces a diffused distribution of political power. Furthermore, 
the system is self-reinforcing; structure and economic advantage inter
act with civic culture to resist institutional changes that might alter 
substantially the existing balance of jurisdictions, finances, and power 
thus far developed in most metropolitan areas. It is hardly useful to 
condemn this arrangement out of hand or to assert that it is inefficient, 
unresponsive, or otherwise deficient. It may not meet the values and 
specifications of metropolitan reformers, but it obviously meets the 
specifications and purposes of some, who perceive it as effectively 
serving their values and interests.
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CIVIC FUNCTIONS

I'he system of local governance also performs a series of socio
political functions that often reflect other values. One of the most im
portant of these functions to to assimilate the population culturally and 
socially into the general political system. This civic function, making 
citizens of inhabitants, may be the most fundamental role of local 
government in democratic society.

There of course may be some divergence between the alleged role 
of the urban polity as an integrative mechanism and the operative facts 
of the “melting pot.”29 The national mass media and national and 
state politics certainly are increasing their importance in politicizing 
the population. Nonetheless, it is in local politics that the citizen most 
likely receives his political baptism and obtains his political experience 
and perceptions. The decline of ward politics and the spoils system 
have removed two significant means through which electoral power 
could be translated into social status. With modifications, however, city 
politics remains an important aspect of cultural and political develop
ment. particularly for the lower middle class and deprived populations.

29 See Gi.azer & D. Moynihan, Beyond the Melting Pot (1963).
" Jefferson’s thoughts on the subject arc scattered widely throughout his writings. 

There arc, however, several useful critiques of Jefferson’s approach to local govern
ment. See \. Syfd, supra note 27, at 39-52; Huntington, The Founding Fathers and the 
Dizision of Powers, in Arfa and Power 150 (A. Maass ed. 1959).

31 See A. de Tocqueville, supra note 23, at 60.
- J. Mui.. Utilitarianism, Liberty and Representative Government 468 (1957).

33 See J. Dewey, I'he Public and Its Problems 38-47 (1927).

A supposition of the democratic theory of local government is that 
such government provides the experience in governing necessary to a 
free and democratic society. The locality has been widely acclaimed as 
the “laboratory of democracy” and the arena from which state and 
national leaders are recruited. Thomas Jefferson,30 Alexis de Tocque
ville.31 John Stuart Mill,32 and John Dewey33 all have argued that 
local government is essential, both for protection of political liberty 
against larger government and for the educative experience necessary 
to a democratic system.

This grass roots ideology has its current manifestation in the par
ticipatory democracy syndrome. While the advocates of citizen par
ticipation have mixed motives, the current wave of local populism seems 
to be consistent in urging that people in local communities must have 
control over the public actions that affect their lives and environment. 
Maximum feasible participation and neighborhood sovereignty liberally 
mixed with conspiracy theory and ersatz social science concerning 
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power structure, are commonly prescribed as solutions for feelings of 
powerlessness, alienation, traffic jams, racial injustice, the crime rate, 
and other civil warts.34 Whatever the degree of its political naivety or 
philosophical sloppiness, such democratic fundamentalism illuminates 
the value placed upon the role of local political institutions in socially 
assimilating the population into the overall system of governance. Estab
lished local governments have been charged with being remote, bureau
cratic, and unresponsive to the interests of “the community,” and there 
is substantial evidence that the charges are frequently true.35 Thus, 
officials have responded with neighborhood service centers,36 the model 
cities program,37 community school boards,38 and pilot police precincts 
engaging in community programs.39 Both the protests and the programs 
suggest strong belief in the cliche that the “government closest to the 
people governs best.”

34 For an extensive criticism of some participatory ideas, see D. Moynihan, Maximum 
Feasirle Misunderstanding (1969).

35 See National Advisory Comm’n on Civil Disorders, Report 148-49 (1968).
30 See generally R. Perlman & D. Jones, Neighborhood Service Centers (1967).
37 Demonstration Cities and Metropolitan Development Act of 1966, 42 U.S.C. 

§§ 3301-74 (Supp. IV, 1969).
38 For a discussion of local school boards in New York City, sec Mayor’s Advisory 

Panel on Decentralization of the New York City Schools, Reconnection for 
Learning (1967).

39 In 1968, for example, the District of Columbia Police Department obtained a 
grant from the Office of Economic Opportunity to establish a “Model” police precinct, 
embodying a variety of police-community relations programs.

40 For a discussion of various rationales and approaches to community participation, 
see Symposium, Planning and Citizen Participation, 35 Am. Inst, of Planners 216-83 
(1969).

The “pop” theory of local government rests upon the assumption 
that a clear and distinct local community of interest, peculiar to the 
local community, or even a neighborhood can be found and articulated 
politically. Also basic to the theory is the belief that a small scale 
government is required in order to translate this interest into programs 
for the community interest in city and regional politics. This idea of 
the community traditionally has contemplated establishing jurisdic
tional boundaries around the self-proclaimed community and pursuing 
the community’s interest through some form of legal corporation. 
In this context, according to cant, the citizen can become familiar with 
his communal government and through the shared experience of the 
community, learn the ropes of politics and become a full member of the 
the larger body politic. Moreover, he also can “control” his own destiny 
jointly with his neighbors.40

This quaint and bucolic idea, however, is somewhat in conflict with 
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the economic, physical, psychological, and political facts of urban life. 
Simply because a local area is enclosed within a boundary hardly indi
cates that all the objects and activities of primary interest to its resi
dents are contained within or related to that physical area. There are 
communities of interest that relate to economic, social, and political life 
that have no physical boundaries within the metropolis. The neighbor
hood is only one politically significant basis for the organization of in
terests, citizen participation, and shared political experience. Work 
place, professional or occupational groupings, ethnic characteristics, 
ideology, or economic interests may serve equally or better as the 
organizational base of a “community.”

Compounding the difficulty of identifying the metropolitan com
munity is the lack of empirical methods for defining the metropolis.41 
The boundary of a municipal corporation—a public corporation with 
limited powers designed to accomplish community objectives—tends to 
remain unaltered as the people and their interests change, both within 
and without the boundary. For the fragments of the metropolis it en
closes, the boundary itself becomes an invisible line of defense against 
creatures beyond it, who in time erect their own invisible walls. There 
mav be no municipal community, but “ft] he existence of a fixed and 
immortal boundary tends to create and sustain a fixed and immortal 
governmental institution.” 42 The boundary and the governmental in
stitution, therefore, define the political community for local residents 
greatly inhibiting psychological and political identity with the larger 
metropolitan area within which economic and social activity are in
dispensable to everyday life.

41 See Reiss, The Community and the Corporate Area, 105 U. Pa. L. Rev. 443 (1957).
42 L. Gulick, The Metropolitan Problem and American Ideas 49 (1962).
** See Adrian, Metropology: Folklore and Field Research, 21 Pub. Ad. Rev. 148-52 

(1961).
44 Reiss, supra note 41, at 460.

For a multitude of earlier students of the metropolis, the simple solu
tion of the problem was some form of unified metropolitan govern
ment, corresponding to the “whole” metropolitan “community.” 43 This 
answer would appear too simple, however, for attempts to combine 
old units into new ones may well mean that “the new units will become 
invested with a symbolic and institutional existence, so that changing 
them later also is difficult.” 44 There is also an obverse side to the prob
lem of making government coincide with the metropolitan area. While 
such an area can be defined geographically and economically, it is as 
much a mistake to view the metropolis as a community as it would be 
to so regard the suburban enclave or the inner-city ghetto.
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An urban area is infinitely complex. In handling problems that must 
be resolved politically, a pluralist society must be mindful of the vast 
number of little communities, ghettos, neighborhoods, ethnic and na
tionality groups, interest groups, and associations that retain distinctive 
identities, physical as well as psychological. Although massive inter
governmental programs, such as highway development, urban renewal, 
and housing construction, require general direction and control by na
tional, state, and regional governments, they also must utilize the poli
tics of citizen participation in smaller communities and neighborhoods. 
In contrast, however, the myopic view of local communities may be 
quite insufficient even to meet the political desires of a community’s 
own residents. Housing and employment needs rarely can be satisfied 
by a small enclave’s government or even by that of the central citv, 
for these public and private services are available only though the 
regional market. Thus, there are both economies and diseconomies of 
scale in politics and in services.

Furthermore, this problem of scale directly affects the ability of 
local government to perform the educative and assimilation functions 
attributed to it. If the role of local government is to permit a person 
an intimate and personal association with politics and to develop a 
sense of responsibility for his political actions, participation in mean
ingful and important political enterprises is required. “Political life 
. . . must become as constant a process in daily living as the housewife’s 
visit to the grocer or butcher . . . . If . . . leisure . . . counts for any
thing, it must count for the extension of the privilege of being an active 
political animal.” 45

45 L. Mumford, The Culture of Cities 382-83 (1938). Mumford’s hope is in clear 
contrast to the findings of another commentator concerning suburban local government 
in the United States:

In the final analysis, the suburban man may become apolitical al
together. . . . For most suburbanites, the feasible way out is in
difference, as revealed by apathy in local elections. If the expert is 
entrusted with the really tough problems, the suburbanite has the best 
of all possible worlds: grassroots government run by automation. Under 
these circumstances, the purest theory of democracy requires no demo
cratic action or responsibility at all.

R. Wood, supra note 24, at 197.

Because the theory of local government as a civic educator is not 
practiced, of course, does not prove its invalidity, although it may 
bring it into question. Much of democratic doctrine has been reduced 
to empty ritual, with decision and participation often isolated from 
each other. In local communities and often in major cities, government 
is incomplete; neither territorial nor legal jurisdiction extend far enough 
to give it the capability to resolve the practical problems for which 
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urban citizens seek political help. Moreover, this inability presents an 
acute dilemma for those concerned with the development of neighbor
hood institutions in the inner city: how to decentralize in a manner 
that allows citizens to play a significant role not only in allocating the 
services delivered to the neighborhood, but also in coping with such 
massive and pervasive problems as employment opportunities, adequate 
housing, transportation, and the impact of programs that transcend 
neighborhoods and operate largely at a metropolitan scale in an inter
governmental polity. A similar aspect of this problem arises in the gov
ernments of homogeneous suburban enclaves, which have few complex 
problems, small budgets, and little social conflict requiring political 
intervention.

The question can be raised, therefore, whether political experience 
in managing such truncated municipal enterprises, in either the inner 
citv or the suburbs, is a valid educational or cultural experience for the 
citizen who must use this education in coping with the complex prob
lems, professional opinions, highly technical alternatives, and huge 
budgets of the city or metropolis, let alone the state and the nation. 
If the educational function of local government is a valid justification 
for creation of local units, then some attention must be given to ques
tions of physical size and scope of power, rather than merely assuming 
that any local unit offers a valuable lesson in civic responsibility or a 
soundly conceived method of exercising “community control.” In fact, 
the experience of the metropolis suggests that some units are already 
too large to permit either identification or meaningful participation 
by large numbers of citizens—especially the less affluent.

I'he success of local governments in socially integrating the popu
lation into the larger polity depends ultimately upon the political ex
perience each particular local government affords its citizens. If gov
ernment is remote, bureaucratic, and unresponsive, participatory rituals 
will tend to reduce the citizen’s sense of efficacy in such practices, and 
the likelihood of alienation may be expected to increase. The educative 
function of local government is also heavily dependent upon its capa- 
bility to satisfy political interests. Increasing participation in matters of 
decreasing significance is hardly desirable. If government lacks the ter
ritorial jurisdiction, legal authority, and managerial capability to re
spond to civic interests, participation at any level may be counter
productive to the civic functions of local governance.

REPRESENTATIVE FUNCTIONS

The key to fulfillment of the civic functions is experience in gov
ernment for citizens, and although the proximity of local government 
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allows it to be observed, its representative institutions are the principal 
means whereby a wide range of citizens are able to participate in such 
matters of consequence as choosing officials and deciding public issues. 
The political organization of the metropolis, however, determines the 
official structure for representation and aggregation of interests in the 
making of public policy. Within any one jurisdiction, the organization 
of government reinforces the access of some groups to decision makers 
and inhibits that of others. School districts and special authorities inde
pendent of the general government assist those with specialized interests 
in these “independent” functions. Furthermore, by interacting with 
the party system and group politics, the different electoral systems— 
whether at-large or by districts, nonpartisan or party, plural or single 
member districts—have different effects upon the recruitment of candi
dates for public office, their representative roles, and their relationship 
to their constituencies.46

46 See generally Prewitt & Eulau, Political Matrix and Political Representation: 
Prolegomenon to a New Departure front an Old Problem, 63 Am. Poi,. Sci. Rf.v. 427 
(1969).

47 See W. Sayre & H. Kaufman, Governing New York City 402-46 (1969).

A local government’s bureaucratic organization and degree of profes
sionalism also envelop certain interests and make access for others more 
difficult. Highway departments, for instance, tend to be closely as
sociated with those economic interests that perceive themselves best 
served by that department’s function. The nature of inter-governmental 
financing, the interests of professional personnel, and the degree of oper
ating autonomy from central political programming and budgetary au
thority clearly enable some interests to gain greater access and influence 
than others. In some cases, bureaucracies, such as police and fire depart
ments, become virtually self-regulating, petty governments, insulated 
by civil service from external pressure and far more receptive to the 
interests of organized employees than to external clients or constituents.47 
The professionalization of the courts, reinforced by the organized bar, 
is another example of a public agency being transformed into an in
stitution generally regulated by those with the most direct interest in 
it. Much the same can be said for the combination of administrators, 
teachers, and activist parents who dominate educational programs in 
many communities.

The functional compartmentalization of most local governments, 
compounded by intergovernmental fiscal practices, tends to make it 
extremely difficult for most of them to deal with political pressures that 
either do not or cannot work through the existing set of functional 
baffles. An antifreeway movement in a city with an at-large council 
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may find that it has no official arena in city government which repre
sents it or its point of view. This type of situation not only affects 
group perceptions of the legitimacy of governmental acts, but also con
tributes to a protest strategy of politics, whereby private arenas, such 
as the mass media, are utilized in order to obtain representation of in
terests and acquire allies in government through development of ex
ternal political pressure.

Similarly, the geographic division of a metropolis into a variety of 
municipalities, counties, special districts, state agencies, and federal of
fices, makes the formation of metropolitan publics difficult, since there 
are no metropolitan officials or political processes through which such 
publics might function. Instead, groups tend to organize around the 
governments that they already have, which if jurisdictional boundaries 
divide classes or races, accentuates class and racial conflicts in metro
politan affairs. The existence of various governments, each with its 
own officials, also creates a system of institutional politics, whose bene
ficiaries are reluctant to have the power their offices represent reduced.

As a result of such a system there is frequently an absence of regional 
policies, because there is no regional political mechanism to authori
tatively resolve conflicts among jurisdictional interests. When consensus 
or low common denominators can be found, some joint action is pos
sible. When controversial problems are at issue, however, such as equal 
employment opportunities, low income housing, and the equitable dis
tribution of revenue, there is a tendency to ignore them, since no 
regional system of politics is structured to assist those interests that are 
nor concentrated in at least one constituent juridiction in aggregating 
and influencing the right jurisdictions at the right time.

'HIE RESOLUTION OF CONFLICTS

As do all governments, local governments have as a major function 
the authoritative resolution of conflicts, and the structure provided for 
this purpose contributes to the resolution of some and virtually pre
cludes the resolution of others. It should be evident that the govern
mental pluralism of the metropolis, as well as the municipality itself, runs 
counter to values suggesting rational and comprehensive processes for re
solving conflicts. In fact, pluralism enhances values more closely associated 
with local community independence and laissez faire among various eco
nomic or functional groups. Repeated unsuccessful attempts as metropoli
tan unification suggests how strong a hold these values have on the citizens 
of metropolitan areas. The few successes in metropolitan consolidation, 
such as in Nashville, Tennessee, and Jacksonville, Florida, suggest that 
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alternative political opportunities, as opposed to economic or rational 
values, may have been the key to change. After all, there is no reason 
why those in power in a small jurisdiction would be willing to surrender 
their territorial influence for no guarantee of power in a new system 
that promises only more rationality, particularly when such promises 
are based upon “expert” rather than common standards. Other in
centives are needed, and although they may be present and available, 
a more important consideration is whether people recognize them.

The history of metropolitan politics demonstrates that some means 
is required to resolve the inevitable conflicts that occur in such com
plex groupings of humanity. The municipal reform movement of the 
first half of the 20th century eschewed controversy in pursuit of the 
Jeffersonian common good, but current criticism of metropolitan and 
city governments tends to place higher values on debate and conflict 
resolution that on economy and efficiency. Robert Wood, who has 
been a principal critic of the standard ideas and panaceas, suggests 
that a democratic solution to the metropolitan problem requires insti- 
tions capable of managing conflict: “No notion of popular sovereignty 
by a miracle of unanimity and consensus can long be entertained by 
the city. The classes, creeds and races are too numerous for anyone 
to expect harmony as a way of life. Conflict is not to be avoided; it is 
to be maintained within reasonable bounds.” 48 While Wood is skeptical 
of prospects for change, the logic of his thesis leads to the establishment 
of metropolitan institutions designed for popular control over official 
decisions.

48 R. Wood, supra note 24, at 293. Although espousing the existence of conflicts 
Wood also has observed that:

IWJhile the existence of hundreds of general purpose and functional 
governments within an area may constitute a division of power, it does 
not, in and of itself, constitute a valid areal division of power. . . . On 
the one hand, the local jurisdictions have the legal weapons to perpetuate 
themselves; on the other, they lack the resources and heterogeneity of 
interests to make the decisions they must make. ... As it stands now, 
the “fractured government” of metropolitan areas is undesirable not 
because it is divided but because it is divided for purposes unacceptable 
for a democratic state.

R. Wood, A Division of Powers in Metropolitan Areas, in Area and Power: A 
Theory of Local Government 64-65 (A. Maass ed. 1959).

49 See E. Banfield & M. Grouzins, Government and Housing in Metropolitan 
Areas 153-71 (1958).

Edward Banfield offers a contrasting view of the way conflicts ought 
to be resolved, based upon the belief that a better approach is avail
able through barter and bargaining among jurisdictions, local leaders, 
and interest groups.49 According to this view, the objections to general 
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metropolitan governments are based partially upon the practical ob
stacles to forming them and partially on the judgment that reorganiza
tion does not solve such problems as housing and racial frictions. In 
this regard, it is argued that decentralization of government in a metro- 
jolitan area has positive as well as negative attributes: “Beyond prob- 
ems of efficiency and economy, issues of community independence, 

sociability and status are involved.” 50 Thus the sharpness of conflicts 
might prevent metropolitan governments from acting, because a par
ticular action might be undesirable even if possible. Based upon this 
premise, the model for conflict resolution involves the use of counter
vailing power, exercised through the leadership of big city mayors 
and governors.51 By the intelligent use of power and negotiation, local 
government will move toward the state of metropolitan organization 
ultimately desirable. Among proponents of this view there is doubt 
that unity and organization can produce coherent and rational area
wide decisions. This conclusion rests upon the assumption that such 
decisions are just not possible, inferring that the community interest 
concept of local government cannot be extended to an entire metro
politan area. In its place, therefore, a mixture of central decision and 
societal choice is proposed, a competitive process more suited to reach
ing decisions when clear values are absent for guidance of the decision
makers.52

50 Id. at 155.
51 Id. at 158-71.
52 E. Banfield, Political Influence 341 (1961).

That the mixcd-decision-choice process . . . takes more time to produce 
an outcome than, presumably, a central decision process would take and 
that the outcome, when reached, is likely to be a stalemate cannot, of 
course, be held against it. Time spent discovering and evaluating the 
probable consequences of a proposal is not necessarily wasted; and if in 
the end nothing is done, or not much is done, that may be because it is 
in the public interest to do little or nothing.

Id.
53 National Advisory Comm’n on Civil Disorders, Report (1968).

Unresolved conflict may well be in the public interest; there is at 
least an equal chance, however, that it is not. The Kerner Commis
sion report53 perhaps throws this bland and neutral conclusion into 
some doubt, for the desirability of unresolved conflict is based upon 
■assumptions about the open endedness of the political system, which 
do not seem demonstrable in practice. Power often seems distributed 
to permit vetoes, but rarely action. Politics, after all, is not a zero-sum
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LEGITIMATING AUTHORITY

The immobilismé in the metropolitan political system tends to con
tribute to disrespect and distrust for the institutions, processes, and 
officials of local government. Far more even than overt corruption, 
mediocre to wretched performance of services, indifference, and failure 
to act on matters perceived as urgent provide fuel for a conspiracy 
theory of politics. Legitimacy depends ultimately not upon force but 
upon acceptance, and acceptance depends upon both the historical and 
contemporary experience of citizens. At least some demands for com
munity control derive from the belief that the central government is 
unrepresentative of citizen interests and hence is unresponsive to them. 
An unrepresentative and unresponsive system is owed no deference; 
it is illegitimate, for it is ultimately so organized that those whom it 
affects lack the power or the processes to require it to be accountable 
for its methods and performance.

Accountability is itself a complex political concept. Mechanically it 
suggests that if a system of local government is to fulfill its function of 
legitimatizing authority, it must be ultimately accountable through 
elections for its acts. Elections, however, are only one aspect of ac
countability. A bureaucracy that appears impervious to elections and 
cannot seem to make political adjustments or initiatives or a financial 
system that is both inflexible and inequitable is not accountable in a 
practical political way. Information may be unavailable to ordinary 
citizens, and procedures may seem to give every advantage to “the 
establishment,” which already has a virtual monopoly on information, 
professional skills, technology, and specialized languages. Under such 
conditions, the presently perceived legitimacy of urban and metro
politan governance appears to be at about the same stage as it was in 
the era of rampant municipal corruption. Much of the current interest 
in the ombudsman concept in local government is stimulated by a de
sire to make large, impersonal, and professional bureaucracies account 
for their behavior toward individuals.54

54 See B. Kass, Ombudsman: A Proposal for Demonstration in Washington, D.C. 
(1968).

To a considerable extent, federal policy concurs in the “outsider” 
view of local government legitimacy. Accelerated by the war on 
poverty, “who represents the community?” has become a great federal- 
municipal lottery. There is a tacit assumption in many new federal 
guidelines that elected officials inadequately represent the people; 
therefore, other “representatives” are required on various program-ad
ministering and governing bodies in order to educate and socialize the 
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citizenry and increase program support, presumably by assuring its 
legitimacy through a “community” imprimatur, thus facilitating con
flict resolution. The Model Cities Program is the most prominent recent 
federal venture in enforcing legitimacy upon local governments,55 and 
the 1969 HUD guidelines for regional planning bodies56 have elevated 
the issue of legitimacy to a regional level by appearing to require that 
members of minority groups or the poor be on such bodies, which 
previously had been almost the exclusive domain of elected or appointed 
officials.

5' Demonstration Cities and Metropolitan Development Act of 1966, 42 U.S.C. 
H 3301-74 (Supp. IV, 1969).

See U.S. Department of Housing and Urban Development, Circular MD 6415.1, 
§ 11(7) (b)(2) (Aug. 28, 1969). This circular describes the recently established HUD 
certification process setting forth criteria and procedures common to the planning re
quirements of the Water and Sewer Facilities Program and the Open Space Land 
Program.

These federal requirements are in themselves somewhat unaccount
able. However salutary in motive, they tend to further undermine con
fidence in local governments by subsidizing the illegitimacy thesis. At 
the same time they do little, if anything, to move the system of local 
governance toward a basic institutional reformation that might over
come deficiencies in its capability to govern in the context of demo
cratic values and metropolitan conditions. There is no single organiza
tional formula yet developed that seems fully to resolve all the diffi
culties. Moreover, the modernization and reformation of local govern
ment does not start from new cloth. The residue of the past and the 
inertia of the existing framework of procedures and processes must be 
dealt with. State constitutional and statutory limitations, combined with 
the distribution of political power, tradition, and the grass roots myth, 
impede substantial institutional change designed to better serve gov
ernment’s functions.

This goal is further complicated by the fact that such issues as metro
politan consolidation or decentralization of urban government must be 
accomplished in a manner that accommodates the political interests of 
diverse and often antagonistic constituencies—from inner-city ghetto 
to horse-country suburb, from disadvantaged Negroes and Puerto Ricans 
to the board members of major industries. If governmental reorganiza
tion of and from within metropolitan areas is sensible, it must be polit
ically sensible to those who live there. It cannot be simply logical in a 
narrow, rational, or service-oriented view. Government is more than 
a rational process, just as education involves more than knowing facts 
and using reason.
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The Capability to Govern

If the metropolis is not a community, it still must be determined 
whether it can be made a polity. Given the political functions that are 
performed in a metropolis and its social and economic complexity, it is 
legitimate to ask if it can be governed democratically, and the answer 
must recognize the difficulties of working in a similarly complex legal 
and political system. Besides local governments, state and federal gov
ernments are involved. Restructuring metropolitan governance, there
fore, must cope simultaneously with both the horizontal and vertical 
axes of politics and law.

Scale, or size of government, frequently has loomed as a substantial 
problem. Major cities are clearly too large for an intimate relationship 
to exist between the governors and the governed. At the same time, 
however, they are too small to deal with such major economic ques
tions as the intelligent use of revenues, location of industry, develop
ment of major transportation facilities, water and air pollution, 
and equal opportunities for minorities in housing, employment, and 
education. Such cities are at the same time too big and too little.57 
Many suburban jurisdictions are able to preserve a “community” political 
scale and concomitantly achieve a high sense of political identification, 
but with their legal and fiscal resources they are increasingly unable 
to control their physical environment or even their safety. Increasing 
evidence indicates that even in the administration of services, bigness 
does not necessarily result in either economies of scale or greater ef
ficiency;58 yet neither does smallness assure a more desirable community. 
The challenge, therefore, is to reconcile the desirability of scale econo
mies and the regional comprehension of problems with those values 
emphasizing accountability and political and social assimilation that 
might be obtained through decentralization. For example, it may be 
necessary to draw upon the regional economic base in order to over
come the income shift from city to suburb which has resulted in an 
inequitable revenue structure, with gross service deficiencies in the cen
tral city; at the same time, however, this need somehow must be made 
compatible with the need to simplify political and bureaucratic sys
tems, permit differential levels or types of services within subareas of 
the metropolis, and indulge local experimentation in some aspects of the 
political economy.

57 See W. Thompson, supra note 5, at 196-99.
58 See Hirsch, The Supply of Urban Public Services, in Issues in Urban Economics 

501-24 (H. Perloff & L. Wingo, Jr. ed. 1968).

Furthermore, there is also a need to reconcile the advantages of small 
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scale government with the metropolitan facts of political life. Identifiable 
and politically responsive local governments are required, but they must 
be achieved within a constitutional framewrork that provides not only 
interlocal and interlevel methods of conflict resolution, but also ade
quate authority and power to act upon politically sensed needs. In 
essence, to make a polity of the metropolis requires some basic constitu
tional engineering.

Shared Powers

Simplification of the constitutional and legal system would facilitate 
municipal reform. Depending upon state practice, major municipalities 
or counties clearly should be designated the primary units of local 
government. In several states, this would involve the unification of some 
separate localities; in others, it would require the division of a few 
massive jurisdictions. The important point, however, is that these pri
mary units should be vested with the legal authority to perform any 
function and exercise any power not forbidden them by state law. 
This concept of “shared powers” reverses the express powers doctrine,50 
permitting local units to act on new matters without awaiting specific 
authorization by the state. Some care would be necessary to avoid a 
doctrine of preemption from entering the system, which if the federal 
analogy is applicable, could prevent a locality from acting when there 
is a state law on the subject matter, for in such cases, a weak state law 
could preclude strong local action. Under the shared powers approach 
to municipal law the locality should be able to supplement a state law, 
as long as its action does not contravene it. The general rule, therefore, 
would be that the primary local unit could take any action not in
consistent with state law.59 60

59 See D. Mandelker, supra note 19, at 40-41.
60 In most instances, the existence of a state law on a subject would tend to remove 

a matter from local jurisdiction, unless supplementär}" local ordinances were authorized. 
Legislation authorizing such supplementary ordinances, however, could encounter 
constitutional problems in states that allow home rule for municipalities and restrict 
the legislature to general, as opposed to special legislation. The result in such states is 
often a deceptive system of classification of local units that amounts to local legislation. 
If such classifications cannot be arranged, the legislature may be unable to act to 
provide for local variances in a general statewide law due to the difficulty of obtaining 
a legislative majority for a statewide measure desired by only one city or metropolitan 
area. Even if creating a single class containing a single jurisdiction appears politically 
practical, the classification still may be found violative of the constitutional require
ment that the legislature enact only general laws. See Redevelopment Authority of 
Kansas City v. State Corp. Comm’n, 171 Kan. 581, 236 P.2d 782 (1951).

Pre-emption requires much more than interference through local or special legislation, 
or even general laws. It involves “occupying” a field by the mere existence of a state
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This approach, which was recommended by the Maryland Constitu
tional Convention of 1968,C1 appears warranted due to the failure of 
law, thereby nullifying any local action in the field whether or not it is actually in 
conflict with state authority.

Whether state law pre-empts is a subtle question. The Michigan Supreme Court, 
for instance, has held that if a local ordinance dealing with a particular subject is not 
in conflict with a state law, it will not be voided. Miller v. Fabius Township Bd., 
366 Mich. 250, 114 N.W.2d 205 (1962). As helpful as such a rule may seem in the 
abstract, it is not a very sure guide. As the states move more fully into programs 
previously considered “local” in character, statewide laws will inevitably broaden, 
increasing the preemption problems under the present legal system, since the courts 
are notoriously inept in distinguishing between local and state functions. See generally 
L. Gulick, supra note 42. If a court does not have to decide subject matter questions 
and if it is not required to determine whether the state has preempted a particular 
function, it then should be able to rely on more practical tests of whether the laws of 
a state and a locality conflict in their operation rather than on their terms. The state, 
of course, must prevail when there is a conflict; such an approach, however, eliminates 
the necessity for judicial scrutiny and often conjecture over provisions of charters 
and legislative grants of power to municipalities. Implementation of the shared powers 
doctrine might lead away from such excessive litigation on ultra vires suits and away 
from use of the courts as the way to regulate municipal actions. In Great Britain and 
in other countries, state administrative officers or bodies manage to reconcile many 
conflicts that reach the courts here and are therefore resolved on an ad hoc basis, or 
resolved improperly from the point of view of public policy. See D. Mandelker, supra 
note 19.

01 A county may exercise any power, other than the judicial power, or 
perform any function unless that power or function has been denied to 
the county by this Constitution or by its instrument of government, or 
has been transferred exclusively to another governmental unit, or has 
been denied to the county by the General Assembly by law. A county 
may exercise only those taxing powers granted to it by the General 
Assembly by law but shall retain taxing powers granted to it prior to the 
effective date of this Constitution, unless any of those powers are subse
quently denied to it by law.

Proposed Md. Const. § 7.04 (1968). The limitations on taxing powers in the proposed 
Maryland Constitution are not consistent with the shared powers approach, but the 
convention was not ready to abandon the express powers doctrine in the revenue field. 
This result was in part due to the political circumstances of the convention, whereby 
local tax provisions were reported by one committee and the general article on local 
government by another. See also Alas Const, art. X, § 11; Lien v. Ketchikan, 383 
P.2d 721 (Alas. 1963). As in the Maryland proposal, Alaska’s tax powers remain sub
ject to an express grant.

Texas’ provisions for home rule also approach the shared powers doctrine. See Tex. 
Const, art. XI, § 5; Dallas County Water Control and Improvement Dist. v. City of 
Dallas, 149 Tex. 362, 233 S.W.2d 291 (1950), cert, denied, 340 U.S. 952 (1951). 
“Texas home rule cities need not await legislative authorization before they may deal 
with the subject, but once the legislature has spoken on a subject, the cities’ action 
concerning that subject must be consistent with that taken by the legislature.” Ruud, 
Legislative Jurisdiction of Texas Home Rule Cities, 37 Texas L. Rev. 682, 686 (1959). 
Massachusetts, by statute, has granted similar powers to its cities and towns to 
“exercise any power or function . . . which is not inconsistent with the constitution 
or laws . . . and which is not denied, either expressly or by clear implication, to the 
city or town by its charter. . . .” Mass. Gen. Laws ch. 43B, § 13 (1968).
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alternative approaches to a more flexible interpretation of local power. 
For example, New Jersey’s constitution contains a directive to the courts 
to liberally construe municipal powers.62 The New Jersey courts, 
however, meet the same dilemma that has always confronted interpreta
tion of home rule charters and state laws: when there is a conflict over 
whether a power is a state power or a municipal power, the courts must 
rule in favor of the state.63 This result can be avoided only if it is not 
legally necessary to determine whether a particular power belongs to 
one or the other and the controversy can be settled simply by determin
ing if the local authority is acting in a manner that is inconsistent with 
state law.64

62 N.J. Const, art. IV, §§ 7, 11.
Compare Wagner v. Newark, 247 N.J. 467, 132 A.2d 794 (1957) 'with Summer v. 

Teareck. 53 N.J. 548, 251 A.2d 761 (1969). The New York formula for “home 
rule : parently works no better than New Jersey’s approach to more effective local 
governmental powers. See Richland, Constitutional Home Rule in New York (pts. 1-2), 
54 & '5 Colum. L. Rev. 311, 598 (1954-1955). See also People v. Mountain States Tel. 
& Tel. Co., 243 P.2d 397 (Colo. 1952).

M See note 60 supra.
f' Such provisions were included in Maryland’s proposed constitution. See Proposed 

\Id. Const. § 3.22 (1968). See also D. Mandelker, supra note 19, at 90-97.
c« See Ruud, supra note 61, at 697-720.

Implementation of the shared powers approach, therefore, probably 
would have to be accompanied by strong constitutional limitations on 
the enactment of local laws by the state legislature.65 A substantial re
education of a judiciary accustomed to strict construction of municipal 
powers also would be beneficial. Since a fairly significant lag in the 
judicial construction of shared powers probably could be expected, the 
broadest power possible should be given to local governments. More
over. such a grant of power would not render the state governments 
ineffective or subjugate them to the caprice of local authorities. There 
always will be ample grounds for denying local authorities the power to 
act when there is a direct conflict between local and state laws, when 
a power is expressly denied by the state, when there is an implied denial 
of power by a state law that, while not expressly assuming all authority 
in a particular field, indicates a clear policy that would be interfered 
with by local action, or when as a practical matter a citizen cannot com
ply with parallel or conflicting laws.66

State governments also would be given greater flexibility by the 
shared powers formula. Presently, states may be constitutionally pro
hibited from acting in specific matters that are considered within the 
constitutional jurisdiction of home rule cities or counties. Although un
der a shared powers approach the state still could not enact laws affect
ing only a specific locality, there would be no geographic area immune 
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from general laws. Power indeed would be shared. Both the state and 
the primary unit of local government would have an equal ability to 
initiate action, and on critical problems to supplement it. The state 
would have power exclusively to occupy a field, if it chooses to do so, 
by enacting a law that expressly prohibits any local action. The state 
also could enact general laws that might require review of certain local 
laws by the legislature or by state agencies to assure that they are not 
inconsistent with state policy. A blanket prohibition or review pro
cedure might well be established for such sensitive matters as fiscal af
fairs, in order to prevent nuisance taxes and avoid imbalances in the 
incidence or equity of the overall revenue system.67 68 Nevertheless, if the 
state wishes to circumscribe local authority, it would have to act posi
tively. It could not frustrate local initiative solely by inaction. It would 
have ample authority, however, to provide constant assistance and even 
to intervene directly in response to need.

67 In the Netherlands for example, local tax laws must have the advance approval of 
the Crown, and be recommended by the Ministry of Home Affairs, before they can 
go into effect. The provincial executives also must approve other local acts. See Morlan 
supra note 21, at 66-67. Similar restrictions are common in other countries. See generally 
R. Jackson, The Machinery of Local Government in England (1958); K. Evers, 
Municipal Government in Norway, 41 Pub. Management 250-51 (1959).

68 L. Ecker-Racz, The Politics and Economics of State-Local Finance ch. 24 
(publication forthcoming 1970).

See H. Bain, The Development District (1968); H. Bain, The Organization of 
Growth in The New City 135-43 (D. Canty cd. 1969).

The flexibility of this approach should become more important as the 
nature of state-local relationships change and as the states begin to plav 
far more active roles in urban affairs. Should states soon move, as some 
now predict, to assume the basic costs of public education,cs action 
by localities could ease the transition and permit a greater opportunity 
for high quality local school systems. Furthermore, localities could re
tain some educational experiments that would be politically unmanage
able in a system wholly administered by the state. Similarly, shared 
responsibility and action by state and local governments in the im
plementation of “new towns” and other urban development programs 
seems not only highly practical, but also likely in the future. The cre
ation of state development districts,69 which might proceed differently 
or in different places in order to encourage coherent urban design and 
development, likewise should be possible.

The share powers approach advances two basic propositions: 
first, state and local governments need unfettered initiative in dealing 
with the conditions of urbanization; and second, both levels of govern
ment should be able to meet the political wishes of their constituents, 
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although in a democratic polity, the interests of the locality must yield 
to those of the state when there is a clear conflict. Moreover, the ad
vantages sought by home rule charters would be available to the pri
mary local unit, free from the legal rigidities that home rule, in con
junction with the express powers doctrine, has brought to state-local 
relations. Furthermore, shared powers is addressed directly to the prob
lem of the capacity to govern. Representative machinery, sensitive ad
ministration, and a clear understanding of the political, economic, and 
social functions of local government would be of very little value, if 
in the last analysis, the locality does not have the legal authority to take 
the action its officials deem both necessary and proper.

Boundaries

Perhaps the most difficult political problem associated with the shared 
powers formula is designation of those primary units of local govern
ment that will exercise general powers within some geographic area 
of the state. Thus, the issue of boundaries and their political implica
tions permeates much of the discussion of metropolitan governance. 
Presently, there are limited options available for boundary changes, 
which for the most part, are locally-initiated and must take the form 
of annexations or consolidations. In some cases, neither is a practical 
possibility. Typically, incorporated municipalities may annex only un
incorporated areas, not each other, and often the area to be annexed 
must accede to the action bv a referendum, which experience indicates 
is not unlikely to fail. Under present law, the difficulty of altering 
boundaries almost seems to increase with the need for such action, as 
brought about by changes in the physical development, tax base, or 
population of the metropolis.70

70See Advisory Comm’n on Intergovernmental Relations, Metropolitan America: 
Chm li nge to Federalism 98-99, 130-31 (1966).

71 See R. Jackson, supra note 67, at 291-93.
w Id.

Nevertheless, the institution of shared powers for primary units of 
local government must be combined with some arrangement for state 
review and realignment of boundaries, which in most metropolitan areas 
are so irrational that they have long since passed any reasonable stand
ards of tolerance. The use of boundary commissions, as in Britain and 
some other countries, would be a possible alternative to state review.71 
The British commissions, however, are essentially ad hoc creations,72 
and a permanent commission on intergovernmental relations, with 
power to recommend alterations in both local boundaries and powers, 
as well as appropriate state action, would be preferable for most states.
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Such state intergovernmental relations commissions could function in 
any number of ways. They could be legislative, executive, or adminis
trative agencies. Their powers might range from recommending legis
lation or other state action to serving as tribunals for resolving boundarv 
and jurisdictional conflicts through a hearing and regulatory process. 
Commission members could be legislators, gubernatorial appointees, 
members of local governments, state officers serving ex officio, citizens, 
or some combination of these groups. Regardless of how it is done, 
however, the important point is to regularize the process of reviewing 
the territorial adequacy of local governments in the light of state 
policies and objectives and to establish a mechanism whereby all ap
propriate governmental bodies are provided with information upon 
which more reasonable political decisions can be made about metropoli
tan governance.

In some states, such as Maryland, it may be possible to use existing 
counties as primary local units. In Maryland, where the counties tradi
tionally have been strong local governments,73 such an arrangement 
would result in only 24 major units—23 counties plus Baltimore Citv. 
Furthermore, municipalities are small and, aside from Baltimore Citv, 
only a few are of any significance. Even the schools are operated on 
a countywide basis. In contrast, Virginia, which has a system of first- 
class cities independent of the surrounding counties, may require an
other approach. Primary units in some instances could be formed by 
consolidation of smaller urban units, such as has occurred in the past. 
In other cases, urban counties are clearly large and strong enough to be 
classed as primary units. Finally, Virginia’s recently established plan
ning districts74 also could serve as such units.

73 See D. Bowen & R. Friedman, Local Government in Maryland (1955).
74 Va. Code Ann. §§ 1400-53 (Supp. 1968). See generally, Virginia Metropolitan- 

Areas Study Comm’n, Metropolitan Virginia: A Program for Action (1967).

Other states offer different possibilities and combinations. Where 
reasonable primary units can be designated without changing boundarv 
lines, this procedure would appear to be politically the best solution. 
In such states as New York, Pennsylvania, Texas, and California, 
enormous political problems would confront any attempt to form pri
mary units of local government by realigning boundaries, because it 
would almost surely involve the shotgun marriage of prcviouslv inde
pendent, chartered, home rule municipalities. Thus, the probability of 
success ultimately would depend more upon politics than legal au
thority, although legal authority would still be necessary simply to cre
ate a political climate that would permit consideration of the problems.

It should be clear that boundary rationalization in order to establish 
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primary local units does not necessarily mean creation of single and all- 
encompassing metropolitan units, for even if desirable, such an approach 
would be practicable only in the smaller, one-county Standard Metropoli
tan Statistical Areas (SMSA). In fact, most central cities would not need 
to be expanded in order to be made into primary units. Only some sub
urban municipalities would need to be consolidated. As a rule of thumb, 
primary units could be allowed to range in population from 150,000 to a 
million, with the super-cities being treated as special cases and handled 
individually, as London, Stockholm, and Paris have been by their respec
tive governments. Notwithstanding, such large cities are probably al
ready too large to be viable local governments and would require some 
form of subdivision and restructured political processes.

In addition to deciding upon the boundaries of the primary local 
units and establishing a commission or review agency, each state should 
permit several alternative methods for the actual mechanics of chang
ing boundaries. For instance, the state legislature should be able to 
modify boundaries, and with adoption of the shared powers doctrine, 
localities should be allowed to merge or modify common boundaries 
by joint consent, subject only to state approval. Finally, as a corollary, 
joint service agreements, contracts, and other arrangements for co
operation among neighboring jurisdictions also could be facilitated.

SCOPE OF POWERS

intimately associated with the issues of shared power and territorial 
jurisdiction is the problem of local power to produce and deliver serv
ices. Such power presently is distributed among a broad array of special 
purpose agencies in addition to the local government itself. The shared 
powers doctrine, however, would obviate the need for special purpose 
authorities within a juisdiction. There would be no need to create port, 
housing, sewer, water, or revenue authorities in order to artfully dodge 
archaic state constitutional and statutory provisions regarding debt limita
tions. lack of express powers, and other organizational or fiscal prob
lems. Primary local units would exercise all powers necessary to per
form all governmental services, thus creating a much better climate for 
deciding priorities and allocating resources among public services re
quired or demanded of the government. The political system would be 
simplified and the political processes associated with special functions 
would be required to operate prominently in the public view.

MANAGEMENT

dTe simple consolidation of functions does not establish a self-execut
ing system for managing the inevitable conflicts among services and 
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clientele groups contending for scarce resources. The general local 
government still must command the political-managerial resources to 
frame issues, analyze alternatives, and make both rational and political 
choices. Some localities already have begun to develop planning, pro
gramming and budgeting systems (PPBS) designed to provide mayors 
and other officials with the informational and analytical resources re
quired if better policy decisions are to be made. Furthermore, the polit
ical significance of these new management systems should not be under
estimated.75 Used effectively, PPBS may be the most potent set of 
initials in empire building since SPQR. Such new management systems 
can counteract the centrifugal impulses of functional departmental poli
tics and force a rechanneling of external political pressures toward the 
central decisionmakers. This centralization of power in top manage
ment, however, is likely to produce new conflicts as formerly separate 
functions are required to compete directly with each other for scarce 
resources.

75 See Schick, The Cybernetic State, Transaction, Feb. 1970, ar 14.

When considered alone, concentration of decisionmaking in cen- 
tral institutions could work counter to the interests in pluralism, dif
ferential levels of services, and maintenance of a political scale that 
facilitates the civic functions of local government. Visibility of central 
government is necessary to effective performance of functions, but 
visibility alone is not enough, especially for those groups that are 
neither politically nor economically equipped to compete in the central 
arena of city politics. In addition, the power of various groups to com
pete is essential to the reconciliation of geographic and functional in
terests. Only when both of these elements exist can substantial im
provements in governance be achieved and services improved. The im
portant aspect of creating an effective central institution is that it makes 
more feasible the organization of a decentralized political system and 
the déconcentration or delegation of administrative functions to sub
sidiary units of local government. Improved management at each level 
of government is necessary to urban democracy and can assist sig
nificantly in the development of a sense of efficacy in the use of demo
cratic power. Without the technical ability to govern, however, the 
authority to do so is essentially meaningless and may be counter
productive of the civic functions and values placed upon participation 
and accountability.

DECENTRALIZATION, DECONCENTRATION, AND DELEGATION

In order to achieve effective governance, shared powers, boundary 
rationalization, and improved and concentrated management must be 
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accompanied by the creation of a new level of government, operating 
at the “community'’ level. Such a new level would provide the values 
normally associated with small-town government—intimate scale, di
rect responsibility and accountability, and an opportunity for broad 
participation—without the numerous disadvantages of charter limita
tions, ossified boundaries, and willful disregard for the interests of 
neighboring jurisdictions. Presently, small, individual jurisdictions with
in a metropolis have no organized relationship to each other, and fre
quently their sizes, which range from a few hundred people in a square 
mile or less to several thousand residents of a much larger territory, 
are accidents of history rather than the product of a relationship to 
community structure or the civic functions of governance.

The approaches taken in the reorganization of Greater London76 and 
by the Royal Commission on Local Government in the United King
dom77 deserve careful examination by advocates of municipal reform 
in the L’nited States. Applied in the context of the shared powers doc
trine. the lessons of the London experience suggest the wisdom of 
dividing the primary units into an appropriate number of community, 
or district, governments. Each district then could elect a local council 
or even a district executive to undertake such activities as the primary 
unit might delegate to it or the charter or a statute might vest in it.78 
Thus, these subdivisions would represent both a déconcentration of 
governmental activities and a decentralization of political power.79

7' Royal Commission on Local Government in Greater London, 1957-1960, CMND 
1164 (1960).

’"Great Britain, Royal Commission on Local Government in England, 1966-1969, 
CM ND 4040 (1969); see Steed, The Maud Report Exaimned, 13 New Society 951-55 
(1969).

For a proposed approach to this problem in the United States, see Public Adminis
tration Strvice, A Plan for the Future: The Government of Fairfax County 
113-19 (1958). This report suggested a metropolitan county, organized into districts that 
would elect supervisors to the county board, choose local district councils to operate 
certain services, advise the county on other services, and perform delegated functions. 
A similar plan was proposed by the Public Administration Service for Sacramento, 
California. See Public Administration Service, .Metropolitan Sacramento 113-61 
(1957).

70 It is important to distinguish between rhe terms “decentralization” and “déconcen
tration." both of which in popular discussions often are referred to as “decentraliza
tion.'’ Decentralization comprehends a form of political organization that permits 
local units to exercise wide discretion over what they do or how they do that which 
is required by higher authority. Déconcentration, on the other hand, connotes the 
devolution upon local units of functions that must be performed or procedures that 
must be followed, often subject to central supervision or review. It is possible for a 
local unit to perform both decentralized and deconcentrated functions.

Decentralization also suggests a degree of political autonomy. In many respects, one 
could say that metropolitan governance presently is decentralized in most American 
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Moreover, by retaining control over the power of delegation, establish
ing unitwide standards, supervising some activities, and performing 
others directly, the primary unit could maintain its political integrity 
while assuring the reconciliation of conflicting interests among indi
vidual community governments and between the latter and the central 
government.

Probably varying in populations of from 50,000 to 150,000 persons, 
the community governments could be delegated the responsibility for 
conducting many activities directly, and there would seem to be no 
compelling reason why persons employed for this purpose should not 
be chosen by the community council, subject to central standards?" 
Furthermore, in addition to being guaranteed a minimum level of finan
cial support by the central city, such units could be given limited au
thority to impose special assessments in the form of service charges, 
thus enabling themselves to provide a higher level of service than might 
otherwise be possible. The community councils also could serve as 
spokesmen on the community aspects of any government service or 
activity, which within limits could be tailored to allow for differences 
among community political interests. The primary unit, of course, 
would reserve full authority both to override a community decision 
if necessary to serve the broader polity and to reconcile boundaries 
periodically in order to reflect population changes or altered phvsical 
and political conditions.

The community governments would serve the civic functions most 
directly and effectively, provided they are established with due 
deference to the admonition of the Royal Commission on Local Gov
ernment in Greater London not to create outsize governments for which 
few outsize politicians exist.* 80 81 For the same reasons, such governments 
would permit much greater opportunities for citizens to obtain real 
experience in government and to encounter and become acquainted 
with elected officials of their own choosing. They also would offer to 
groups that are of substantial size, but nevertheless minorities in the 
total city population, a power base in the overall pattern of urban poli
tics that requires and encourages politically responsible behavior. Sim

metropolises, since political power generally is dispersed to autonomous units. There 
are milder forms of decentralization, however, that allow for some autonomy, hut 
also require more political responsibility to the central unit.

80 See Perloff & Hanson, The Inner City and a New Urban 'Politics, in Joint 
Economic Comm., 90th Cong., 1st Sess., Urban America: Coals and Problems 162-69 
(Joint Comm. Print 1967). See generally H. Hallman, Community Control (1969); 
M. Kotler, Neighborhood Government (1969).

81 See Royal Commission on Local Government in Greater London, supra note 76, 
at 231-33.
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ilarly, a means of legitimizing authority through institutions susceptible 
to community interest and control would be available. In addition, they 
might provide an opportunity to avoid the difficulties that arise from 
administering programs solely through a massive bureaucracy, which 
for many functions has reached an uneconomical scale.82

82 The most thorough study on this subject examines the New York City School 
System. See David Rogers, 110 Livingston Street 266-362 (1968).

83 One of the fears frequently expressed about electing subarea councils is low voter 
turnout and the consequent doubts about the representativeness and legitimacy of such 
bodies. The experience with antipoverty boards and model cities commissions seems to 
confirm these fears. There is some reason to suspect, however, that in general, voter 
turnout is a function both of conflict over policy and power and of the perception 
of the population that the election will have an effect upon the way things subsequently 
will be done. For the most part, elections to special advisory bodies manifest neither 
of these elements. Thus, as long as elections are confined to one function, the possibilities 
for conflict are diminished, and if the elections do not convey the power to act, it is 
not realistic to expect persons to believe elections can have an effect. See H. Hallman, 
supra note 80, at 172-84; Perloff & Hanson, supra note 80.

Moreover, if the community governments were also to be granted 
a broad scope of general powers, many of the present difficulties in 
decentralization of urban government likewise could be overcome. It 
would not be necessary to create separate community participation sys
tems for public schools, neighborhood centers, health centers, youth 
programs, urban renewal projects, housing developments, police pre
cincts, and a myriad of other activities; they could be coordinated 
through a single, uncomplicated official body. Thus, a community 
school committee, a public safety committee, and a planning commis
sion could function in an environment in which the constant question 
of whether they truly represent the community could be answered au
thoritatively on the basis of the simple fact that their members were 
elected by the community. Whatever the defects of elections in regard 
to representation, they are less severe than bureaucratic co-option by 
self-proclaimed spokesmen.83 Operating under such a system, a “model 
cities" area or a community district’s jurisdiction could avoid many of 
the adverse consequences of the uncertain and hesitant bureaucratic 
participatory devices commonly employed by cities eager for federal 
funds but quite confused about how to deal with HUD’s floating con
ception of citizen participation.

The objective of legitimizing authority also could be served by a 
system of community governments, since they might be sufficient bases 
for the administration of certain aspects of the legal system. Although 
the reforms brought about by centralization of the courts and other 
aspects of the administration of justice have been of unquestionable 
benefit, there also would seem to be advantages in using the decen
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tralized community government as a base for the selection of both 
grand and petit juries. In addition, conducting trials at the community 
government level could further broaden citizen interaction with the 
law and legal processes. In the zeal for uniform treatment, profes
sionalization and standardization, the impetus of reform toward cen
tralization often has obscured the judicial system’s civic function in 
educating the citizenry on the value of law in society.84 It is easier to 
sustain the idea that the law is fair if it is not remote from the ordi
nary citizen; thus, efficiency in the central selection of juries and in 
the central management of the courts may not always serve justice 
well.

84 There are sound administrative reasons for centralization of some aspects of the 
law enforcement and judicial systems. See Skoler & Hetler, Governmental Restructuring 
and Criminal Administration: The Challenge of Consolidation, 58 Geo. L. J. 719 (1970). 
Unification, simplification, and the professionalization of the judiciary, the aims of 
many judicial reformers, do not require a single courthouse, one master jury list and 
proceedings remote from the communities of the metropolis. However, it would be 
difficult to create a judicial system with the administrative advantages of centralization 
and the social desirability of decentralization. See President’s Comm’n on Law 
Enforcement and Administration of Justice, Task Force Report: The Courts 80-86 
(1967).

Decentralization also offers a means for improving the representativeness of juries, 
which is a major problem in most jurisdictions nor fully resolved by use of the federal 
courts’ system of jury selection. See Kuhn, Jury Discrimination: The Next Phrase, 
41 So. Cal. L. Rev. 235 (1969); Note, The Jury: A Reflection of the Prejudices of the 
Community, 20 Hastings L.J. 1417 (1969). The result of present court administration 
and jury selection practices, especially in the most disadvantaged sections of the 
metropolis, is that only a disproportionately small part of the population has any 
contact with the legal system except as a defendant in a criminal case. Nevertheless, 
it is by no means certain that decentralization would help adapt the population to 
the rule of law. See Jacob, Judicial Insulation—Election, Direct Participation, and 
Public Attention to the Courts in Wisconsin, 1966 Wis. L. Rev. 801.

Ironically, the arguments usually advanced against community gov
ernments, which mainly concern how difficult it is to alter existing 
massive institutions, in themselves should make a sufficient case for re
form. In many instances, cities have grown irrationally to a size be
yond political control, and expansion has stopped at boundaries that 
bear no relationship to any current realities of social or economic life. 
In contrast, community governments of the size suggested are politically 
and economically viable, perhaps more so than single, monolithic gov
ernments. The technique of success, however, is not just to create them 
and leave them to their own devices, eventually becoming unchange
able and unresponsive or succumbing completely to the myopic fad of 
community control; rather, it is to weave community governments 
into a web of metropolitan governance that enhances instead of di
minishes their economic, constitutional, and civic functions.
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The System of Metropolitan Governance

The system of metropolitan governance that emerges is multitiered, 
with the number of tiers depending upon the size of the particular 
metropolis. On the first tier, community governments would exercise 
delegated powers over units ranging in population from 50,000 to 150,- 
000, and would have substantial latitude and power, subject to review 
by the primary unit. The specific form, however, would depend upon 
any of a variety of circumstances attendant to the particular metropolis 
or community. On the second tier would be the primary unit of local 
government, probably an existing city or county, possessing shared 
powers and operating with general jurisdiction over all activities and 
services, including jurisdiction to delegate and withdraw community 
government powers. In a single-county metropolitan area, these two 
tiers could complete the metropolitan governmental system.

If a metropolis is so large that it encompasses several primary units, 
then a third metropolitan tier should be established by legislation or 
joint agreement among the primary units. In creating the metropolitan 
governments on this tier, the state either could transfer to them those 
powers previously exercised by the primary local units or simply could 
provide certain express powers to be exercised by the metropolitan tier. 
For political rather than logical reasons, however, such metropolitan 
units most likely would operate under the express powers rule. Insofar 
as possible, special purpose regional authorities should be reorganized 
into the general government of the metropolitan tier.

The most difficult political problem in establishing a new system of 
governance is probably the devising of a satisfactory system of repre
sentation, which assures people in the primary and metropolitan tiers 
access to governmental processes and provides the political capability 
for resolving conflicts. On the community tier this requirement poses 
few practical problems. Either at-large or district elections could be 
utilized. Representation in the councils of the primary and metro
politan units, however, would present more delicate issues. Moreover, 
the practice of ex-officio representation of local municipalities on re
gional bodies, common among Councils of Governments is not a satis
factory solution, since such councils are not actual governing bodies.85 
Although there may be some advantages to using community govern
ments as representative districts for higher tiers, doing so would present 
two practical problems: First, since the size of community govern
ments will vary, representative equality among districts may be im

w R. Hanson, The Politics of Metropolitan Cooperation: Metropolitan Wash
ington Council of Governments 70-71 (1964).
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paired; and second, the community government already serves as a 
political base for its own council. Thus, it may enhance both representa
tiveness and conflict resolution to construct higher tier constituencies 
that represent combinations of interests somewhat different from those 
represented in the community councils. As a possible approach, mem
bership in higher tier councils could be composed of representatives 
from a combination of districts, some congruent with community 
government boundaries and others overlapping these boundaries; 
alternatively, a combination of single and plural member districts could 
provide the means for insuring representation of different interests, al
though provisions also would have to be made to account for the in
terests of groups not homogeneous enough to achieve effective repre
sentation. In essence, a council composed solely of “delegates” from 
the communities might operate only to the advantage of parochial 
interests; on the other hand, a council composed solely of at-large 
representatives would have a different constituency and might overlook 
important local needs in the quest for a “community-wide”approach 
to problems.

Furthermore, as a matter of practical politics, groups presently in 
control of wards, cities, and counties are not likely to surrender their 
power for vague assurances of a better position in a new metropolis. 
Inner city blacks, blue collar workers, and suburban professionals not 
only will want to retain their existing power, but also will want an 
opportunity in any new system to gain influence over each other. The 
tier system, therefore, is politically expedient, since it permits this ar
rangement without having to create unwieldy assemblies at the primarv 
and metropolitan levels.

Finally, within each metropolis, especially those that require three 
tiers, an intergovernmental political process would also need to be estab
lished. Such a process, which could function through a commission 
either composed of executives and legislators from each tier or be 
independently constituted, would be necessary to assist in program 
coordination and to advise the metropolitan and primary units of gov
ernment on inter-tier problems. Perhaps most important, however, 
such a commission could serve both as a bargaining place for advanc
ing the institutional interests of each community government and as an 
educational forum in which the problems facing community officials 
can be discussed.

Conclusion: A Note on the Art of the Possible

This article has attempted only to note briefly some of the considera
tions that should be taken into account when conceptualizing the mod- 
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emization of urban governance. No one at all acquainted with the prob
lems of applying popular perceptions of public administration to the 
urban condition, however, or with the political difficulties of achieving 
institutional change in local, state or federal government can be san
guine about the prospects for substantial progress. Change is made 
even more difficult by the existence of institutions that are often too 
weak to govern well, but too strong to collapse, and for the most part, 
little help will come from officials and other beneficiaries of the present 
political structure. At best, only after a long succession of partial suc
cesses, frequent setbacks and occasional isolated achievements will the 
eventual reorganization of the metropolis be realized.

Ironically, the greatest impetus for local reform may come primarily 
from the federal government and secondarily from the states. The 
move toward metropolitan consolidation by state governments in Cali- 
irnia, Minnesota, and Virginia offers some hope, while at the national 

level, the requirement of a coherent policy designed to achieve political 
competence for the metropolis as an accompaniment of shared reve
nues could substantially accelerate change. Moreover, without the in
ducement of revenue in return for reform, it is unlikely that increased 
revenue sharing alone would do more than help freeze existing 
anachronisms in practice and structure. Ultimately, however, it will 
probably be necessary to develop, as a part of an overall urban policy, 
. consistent and coordinated federal policy directed toward metropolitan 
governance. Because of the political compartmentalization of the me
tropolis and because so many metropolises now involve more than one 
state, the arena of national politics may be the only one in which metro
politan publics can initially work effectively.
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Balancing the two most widely acclaimed cures for contem
porary urban problems—the consolidation of governmental units 
and the decentralization of government into effective local units— 
Professor Hagman demonstrates that these seemingly opposite ap
proaches are not mutually exclusive. Using the Los Angeles- 
Orange County area as a model, the author explores the possibility 
of combining the two approaches in one radical proposal joining 
the economy and efficiency of centralism with the capacity of a 
borough form of government to provide more personalized 
services.

It is unlikely that proposals as radical as the one to be presented have 
been made for reorganizing metropolitan government. If the analysis 
of existing areas, such as that of Los Angeles given below, is correct, 
however, metropolitan America needs more than incremental gov
ernmental change. Although radical, this proposal is an attempt to 
balance the constituencies for regionalism against those for decentrali
zation,* 1 so that both can find in a common scheme a way of preserving 
their own values in a more equitable and efficient governmental order.

To make apparent the full ramifications of this proposal, it is neces
sary to show the degree of existing regionalization, the contravening 
forces for decentralization and regionalism, and some of the embryonic 
institutions and legal frameworks that already exist as primogenitures for 
the proposal. The existence of these foundations should not be taken 
to imply that available mechanisms are adequate, for they fall far short; 
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they do, however, provide a context for evaluating the novelty of the 
proposal. Finally, some of the problems that arise under the proposal
representation, size, boundaries, revenue raising and distribution, and 
the measurement of governmental services—are discussed and solutions 
are suggested.

Proposal for Los Orange Angeles

be it resolved:

That the counties of Los Angeles and Orange, California, and all cities, 
school districts and special districts therein be, and they hereby are. 
abolished.

That the geographical area serviced by the abolished governments 
be reincorporated as the City and County of Los Orange Angeles? with 
all the powers that the abolished governments are permitted under the 
laws of the State of California.2 3 4

2 The name is descriptive of the area. It is perhaps not as imaginative as “Losandie- 
golcs,” a name used to advertise a real estate development in The Los Angeles Times. 
Oct. 26, 1969, § F, at 3; or “San san” used to describe the area from San Diego to 
Santa Barbara, in Outdoor Advertising: History and Regulation 5 (J. Houck, ed. 
1969). The proposal is in accord with the Council of Economic Development’s recom
mendation calling for new governmental jurisdictions when metropolitan areas cross 
county boundaries. Reshaping Government 45.

8 A less ambitious plan under the proposal might also be contemplated. For example, 
school districts might be left our or only the Los Angeles urbanized metropolitan area 
might be included so as to exclude parts of Los Angeles County but thereby adding 
areas in Ventura and Riverside Counties. The proposal could also be applied solely 
to the County of Los Angeles (with considerably fewer problems of implementation, 
as will be explained later) or only to the City of Los Angeles (with even fewer 
problems of implementation).

4 This is not meant to be an exhaustive list of functions but rather a list to demon
strate the basic philosophy of the division of power between the city and county and 
its subunits.

BE IT FURTHER RESOLVED:

That the City and County government have the following functions:'

1. to raise revenues and borrow money',
2. to establish and periodically revise standards for and meas

urements of governmental performance;
3. to make funds available to sub-units of government as meas

ured by the amounts necessary for sub-units to contract 
with the city and county for services that meet the mini
mum standards of performance for governmental services, 
which minivmm is initially established at 80 percent of the 
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average standard of performance for services throughout 
the city and county?

4. to distribute 15 percent of the collected revenues to sub
units of government on a block grant, per capita basis as 
modified inversely by the wealth of the sub-unit?

5. to retain five percent of the revenues to maintain city and

■' This minimum could be fixed at some other percentage, for example, between 70 
and 90 percent. The Committee for Economic Development recommends a more 
equitable distribution of the benefits and burdens of the metropolitan fiscal base. 
Reshaping Government 48.

Some other formula might be used which would tend to redistribute wealth to the 
poorer subunits. For example, Dr. Donald Shoup, Research Economist, Institute of 
Government and Public Affairs, UCLA, furnished the following formula as one of 
many that might be used, based on per capita income in the various areas of the city 
and county. Assume a total area population of 10,000,000, and a total area budget of 
$5 billion. Assume that 15 percent of the budget goes to equalization grants.

Equalization grants = $750,000,000
Y = per capita income for whole area
yt = per capita income for city # 1; Pi = population for city # 1
y2 — per capita income for city # 2; p2 — population for city # 2
y3 = per capita income for city # 3; p3 — population for city # 3
•

•
vn = per capital income for city # n; pn — population for city # n
gx = per capita grant to city # 1
g2 = per capita grant to city # 2
•

gn = per capita grant to city # n

If a city's per capita income is equal to or greater than the area per capita income, 
it would receive no grant. If a city’s per capita income is less than the area per capita 
income, it would receive a grant proportional to the gap between its per capita income 
and the area per capita income.

Let g, = a(Y — yP 
g2 = a(Y — y2)

g„ = (Y — yn), for all yi<Y.
If equalization grants arc arbitrarily set at 15 percent of the total budget, there is only

one value of the equalization factor, (a), such that the sum of equalization grants would
just exhaust the funds allotted. It is determined by the formula:

$750,000,000 = ptgj -4- p2g2 + . . . + pngn.
= Pj a(Y — yt) + p2 a(Y — y2) + . . . + pn a(Y — yn)

$750,000,000
and a = Pi(Y — yi) + p2(Y — y,) 4- . . . + pn(Y — yn) 
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county government, including maintenance of the capacity 
to provide services to subunits of government under con
tract.

6. to be the subunit of government in any area not formed 
into a borough.

BE IT FURTHER RESOLVED:

That any geographical area within the city and county, under cri
teria for determining boundaries established by the city and county, 
can be formed into a sub-unit to be called a borough of the city and 
county:1

7 As with the list of city and county functions, this list is not intended to be exhaus
tive. The Committee for Economic Development recommends a two-tier government. 
Reshaping Government 44.

8 For example, boroughs could enter into joint power agreements among themselves.
9 These revenues might come from service charges, property taxes, special assessments, 

income taxes or other fees and taxes, all of which are so designed as to primarily burden 
residents or property within the borough.

1. to exercise all functions permitted to cities, counties, school 
districts, and special districts under the laws of the State of 
California,3 except those exclusively reserved to the city 
and county;

2. to control funds raised by the city and county equivalent 
to the amount that would be required to be expended by 
the city and county on contracts with the borough to pro
vide for all governmental services at the minimum standard 
of performance established for each service;

3. to use these funds to provide governmental services itself 
or to contract with the city and county or other govern
mental bodies for such services;

4. to receive block grants from the city and county to be used 
for such better governmental services over the minimum 
as the borough sees fit, whether provided by the borough 
itself or by contract from other governments;

5. to raise additional revenues that primarily burden residents 
and property owners in the borough area to provide better 
governmental services;7 8 9

6. to contract with and receive grants from state and federal 
government agencies.

BE IT FURTHER RESOLVED:

That in determining the average standard of performance, all gov- 
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emmental services, however financed, including, for example, those 
financed at 80 percent, those financed by block grants, those financed 
by borough levies, and those financed by federal funds, will be con
sidered.

BE IT FURTHER RESOLVED:

That the borough shall choose its own form of government and will 
select a representative of the borough to serve on the City and County 
Board.™ The Board shall be the governing body of the city and county, 
and shall select an administrative officer or provide for the election of 
j mayor as it shall see fit.10 11

10 The Committee for Economic Development recommends that regional representa
tives be elected from subareas rather than represent their areas by appointment. 
Reshaping Government 47. The Committee for Economic Development believes the 
latter arrangement produces only a bargaining process rather than an areawide view. 
Sec discussion in text at notes 137-144.

11 Alternatives for representation should be considered. See notes 137-144 infra and 
accompanying text.

12 Xo attempt has been made to determine which services should be performed 
regionally and which locally, strictly speaking, the responsibility for performance is 
local. The standards can and should be phrased so as to require a recognition of 
minimum levels of performance and regional responsibilities.

13 This redistribution surpasses mere equalization (in the sense of providing equal per 
capita revenue); a system is envisioned whereby sufficient revenues will be available 
so that services measured by performance will be equal in all areas. Simply stated, 
residents of Watts are entitled to streets as safe as those enjoyed by residents of 
Beverly Hills.

14 Lower levels of government usually favor block grants to themselves but are not 
usually willing to make block grants to subordinate levels of government. For example, 
while the states arc pressing the federal government to make block grants to the states, 

Clarification

To avoid misunderstanding and to ensure an accurate interpretation 
of the above language, it is necessary to delineate some of the implicit 
aims of the proposal. It is anticipated (1) that one governmental body 
per geographical subarea, namely the borough, will be responsible for 
substantially all local government, incuding education and the matters 
handled by special districts; (2) that this responsibility will be met in 
light of standards to be developed by the city and county government;12 
(3) that the city and county government will be primarily responsible 
for raising funds, the borough being given only limited fund raising 
responsibilities; (4) that a clear aim of this proposal is to undercut the 
benefit theory of local government financing and to make the city and 
county a revenue redistributing agency;13 (5) that block grants will be 
entirely unconditional;14 and (6) that while boroughs will be given the 
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authority to raise revenues to provide whatever level of service they 
may desire, an increase will tend to raise the average level of services 
and therefore will raise the minimum regionally required level.

Description of the City and County of Los Orange Angeli s

Macroscopic Description. The following statistics provide a
view of the metropolitan area upon which the proposal focuses. On 
June 30, 1968, the population of Los Angeles County was estimated to 
be 7,101,400 persons, while Orange County, the second most populous 
county in the state, had a population of 1,317,800.15 * In Los Angeles 
County, the largest minority group population, numbering about 918,- 
000, is Mexican-American; 786,000 citizens are black, and 150,000 are 
Oriental. Indians and other nonwhites total about 40,000?G The area is 
presently governed by about 714 local governments. Los Angeles Countv 
includes 77 cities, about 101 school districts, and 350 special districts. 
299 of which are governed by the Los Angeles County Board of Su
pervisors. Orange County includes 24 cities, 44 school districts, and 116 
special districts.17 Los Angeles County contains 4,083 square miles, 
which exceeds the combined areas of Delaware and Rhode Island. 
Orange County contains 782 square miles.

they resist direct grants of any kind from the federal government to local governments, 
and are not anxious to make block grants to local governments themselves. See Address 
by James Maxwell, Meeting the Fiscal Crisis in Local Government, Sept. 11. 1968, in 
Compilation of Speeches and Remarks, 1968 Conference on Intergovernmental Rela
tions of the State and Local Levels 17, 21 (University of Ill. ed. 1968). While block
grants of 15 percent are suggested here, this is not a small amount. A member of the 
Los Angeles Board of Supervisors has recently pointed out that 94 percent of the 
Board’s budget is out of its control because of mandates of state and federal government. 
Los Angeles Times, Apr. 30, 1969, § 1, at 27, col. 3-4.

15 State Controller, Annual Report of Financial Transactions Concerning 
Counties of California, Fiscal Year 1967-68, at 1 (1968) (table 1). The combined 
population, 8,449,200 comprises 42.6 percent of a total state population of 19,782,000. Id.

10 Los Angeles Times, Apr. 28, 1970, § 6, at 8 (Dec. 1970 tabulation by Los Angeles 
County Human Relations Commission).

17 Statewide there exist 58 counties, 402 cities, 1,566 school districts, and 3,673 special 
districts. The total number stated is not exact because some of the data date back to 
1966-67, some are only as recent as 1968-69. See State Controller, Annual Report 
of Financial Transactions Concerning Cities of California, Fiscal Year 1966-67, at 
5-6 (1967) (table lb); State Controller, Annuai. Report of Financial Transactions 
Concerning School Districts of California, Fiscal Year 1966-67, at xv (1967); Statf 
Controller, Annual Report of Financial Transactions Concerning Special Districts 
of California, Fiscal Year 1966-67, at vi (1967). In this last report, Los Angeles 
County is shown as having 319 districts, but more recent data show 350 special districts. 
Taxpayer’s Guide, Tax Rates and Legal Requirements, Los Angeles County, Cali
fornia, 1968-69, at 49 (1969). The same publication lists 101 school districts, /d. at 50. 
The latest data generally available are included in the total.
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Fhe assessed valuation in the area comprising the proposed City and 
County of Los Orange Angeles in 1967-68 was $21 billion.18 Total 
receipts of the county, city, school, and special district governments in 
the area for 1966-67 were $3.9 billion,19 while bonded indebtedness was 
S3.2 billion.2" Average weekly earnings for production workers in 
manufacturing in 1967 were $131.78 in the Los Angeles area and 
SI33.81 in Orange County, as compared to $132.92 statewide, with a 
high of S146.47 in San Diego and a low of $110.02 in Fresno.21 Per
sonal per capita income in 1967 was $3,993 for Los Angeles County, 
S 3,2 81 for Orange County, and $3,604 statewide.22 23

18 California State Board of Equalization, 1967-68 Annual Report, at table 6A 
•1968). This comprised 43.1 percent of a statewide total of $48.7 billion. Id.

19 California Statistical Abstract, 1968, at 207 (table 0-24) (Budget Division, Cal. 
Dcp’t of Finance ed. 1968). This sum was 42.4 percent of the state total of $9.2 billion. 
Id.

20 Id. at 209 (table 0-24). This figure amounts to 41 percent of the state total of 
$7.8 billion. Id.

21 Id. at tables C-14 & C-15.
22 Id. at tables B-7 & D-6 as computed. The state per capita personal income is 

higher than the national average. Total personal income in the two counties was 45.9 
percent of the state total. According to the United States Department of Com
merce, the per capita personal income for California in 1967 was $3,697. Office of 
Business Economics, U.S. Dep’t of Commerce, Survey of Current Business 27 (1969). 
In 1968. the figure was $4,012 with a national average of $3,412. Id. Only three other 
states and the District of Columbia had higher per capita personal incomes.

23 Fhe statistics arc taken from Vieg, Fiscal Disparities in the Los Angeles-Long 
Beach, California Metropolitan Area, in 2 Advisory Comm’n on Intergovernmental 

These figures indicate that the area constitutes a substantial segment 
of the state’s population, that it is served by many governments, and 
that the revenue base and revenue burden are similar to that found 
throughout the state when measured against population. Personal in
come is somewhat above average. It is not a poor area that needs to 
burden the state or the nation with any more than a fair share of returned 
revenues.

Microscopic Description of Intrarégional Inequality. When the
area is examined more closely with a view toward intrarégional differ
ences, however, dramatic inequalities in tax burden, wealth, available 
revenues, and provision of services are evident from the statistics shown 
in Table I of the Appendix. That such statistics exist support an in
ference that there is no rational organization of the metropolitan area.

The Table I statistics are not the most dramatic available, since they 
are based on a survey that dealt with only 19 representative communi
ties.2'' 'Lax rates for cities in Los Angeles County, for example, vary 
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from $0 to $96.62 on a $4,000 ($16,000 market value) house.24 Even 
when all property tax rates (city, school, county, and special district) 
are combined, the rates vary from lows of $6,964 per $100 assessed 
valuation in Beverly Hills, $6.9705 in Commerce, and $7.5209 in El 
Segundo to highs of $12.1695 in Valencia, $12.0341 in Walnut, and 
$12.0053 in Baldwin Park.25 * Many of the variations, particularly among 
cities, are caused by the fact that 22 cities in Los Angeles County have 
no property tax rate for city purposes20 and rely instead on the sales 
tax to yield all necessary revenues. These are among the cities aptlv 
referred to as “phantom” 27 cities, since many of them are formed for 
special purposes such as providing a tax shelter for industry. Even 
among “legitimate” cities, however, the variations are enormous, as indi
cated by Table II of the Appendix.

Relations, Fiscal Balance in the American Federal System, 330 (1967). Vieg’s 
statistics are generally for the year 1965. Vieg’s study is one of several in the report.

24 Los Angeles Times, Oct. 8, 1968, § 2, at 3, col. 1-2 (1968-1969 data).
25 Id.
™Id.
27 See S. Wood & A. Heller, The Phantom Cities of California (1963).
28 Presently, assuming all city expenditures were financed by the property tax, Beverly 

Hills could finance its $7,555,774 annual expenditures with a $2.56 per $100 assessed 
valuation tax rate on its $295.1 million tax base. This is a high tax rate, but there are 
other city tax rates in California as high. If Compton, on the other hand, wished to 
have annual city expenditures of $7,555,774 on its $107.1 million tax base, a rate of 
$7,055 would be required; and if Compton wanted to have equivalent annual expendi
tures per capita, a $15.28 tax rate would be required. This would be a very high tax 
rate for all local purposes (city, school county, and special district) as compared 
to taxes elsewhere in California. Calculations are based on previous charts and on 
data for city expenditures in Annual Report of Financial Transactions Concerning 
Cities of California, supra note 17, at table 5. The average property tax rate (1968-1969 
preliminary estimate) for all purposes in California is $9.25 per $100 assessed valuation 
which is equivalent to a $2.20 “effective” tax rate on market values. California State 
Board of Equalization, 1967-68 Annual Report 9, 10 (1968). However, since Beverly 
Hills is a white, high-income area, and Compton is a black, low-income ghetto, equal 
expenditures per capital would probably not suffice to provide equivalent levels of 
service.

As envisaged, the Los Orange Angeles proposal would correct this 
discrepancy. Except for those instances where residents in an area 
wished to tax themselves or their property to provide better than aver
age services, there would be one tax base for all citizens and one prop
erty tax rate. One government would receive and distribute sales and 
use tax rebates and other taxes and revenues would be distributed to 
provide equal services to all, measured by performance standards rather 
than per capita expenditures.28
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The Present System

These statistics portray only part of the dismal and irrational organi
zation of local government in the Los Angeles area. Where huge im
personal bureaucracies govern, the gap between city hall and “the 
community’’ has widened in mutual distrust. With the failure of large 
local governments, the people now look to other institutions such as 
federal or state government to fund quasi-governmental programs as a 
means for social change. Such institutions dissipate power and are 
opposed by mayors who see the need for more power, rather than more 
fragmented power, if local government is to function in providing ade
quate services. Most central cities have become reservoirs of the poor 
but the central city is excluded from suburban revenues and left with a 
declining tax base inadequate to provide for the needs of the poor.29

29 The lack of tax base is not so true of Los Angeles as a central city because it con
tains large suburban areas within its boundaries.

30 In California property taxes produced 34.34 percent of the revenues of cities, 
and the sales tax produced 17.48 percent. Annual Report of Financial Transactions 
Concerning Cities of California, supra note 17, at vii. The sales tax is returned to 
the city where the sale took place or to the county if the sale took place in unincor
porated territory.

31 Stiles, Some Possibilities for Meeting Property Tax Problems Arising from Multi
plicity of Governmental Units, in The Property Tax: Problems and Potentials 417 
(1967). See Fitch, Goals for Urban Development, in Staff of Joint Subcomm, on Urban 
Affairs, 90th Cong., 1st Sess., Urban America: Goals and Problems 29 (Joint Comm. 
Print 1967).

32 Local government . . . was really not designed for today’s metropolitan 

I he answer to the failure of big local government, however, is not 
small government fiefdoms. Small governmental units within the metro
politan area are often burdened by irrational and irregular boundaries; 
people live in one place, work in another, shop in a third, and recreate 
in a fourth. While the populace becomes more mobile, the geographic 
fragmentation of government is based on an early model where a five- 
mile trip was a substantial journey and people were born, lived, worked, 
and died in the same place.

Resources and the tax base are greviouslv misallocated, particularly 
where primary reliance is placed on the property tax and the local sales 
tax. Property and sales are rarely distributed equally throughout a 
region.30 “[GJovernment multiplicity in the sense of horizontal frag
mentation into small units is inherently incompatible with the property 
tax.” 31 Problems do not stop at the boundaries of the small, fragmented 
local government bodies. In that sense, local governmental jurisdictions, 
as defined today, are meaningless.32
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Inadequate Solutions to the Metropolitan Problem 
Regionalism. In the period between World War II and the early
1960’s, particularly as a result of pressure by the Department of Housing 
and Urban Development to regionalize planning functions, regionalism 
was often suggested as a cure for metropolitan problems.33 In the Los 
Orange Angeles area, regionalism exists in the form of a joint powers 
agreement called the Southern California Association of Government 
(SCAG), which covers six counties and essentially has no powers save 
those of advice and planning.34 SCAG was formed defensively to pre
vent the imposition of a more powerful regional government in the 
Southern California area.35 36 Numerous groups like SCAG, generally’ 
called COG’s (Councils of Governments) have been formed around the 
country, generally not out of citizen interest in new forms but in 
response to federal legislation such as the Demonstration Cities and 
Metropolitan Development Act of 1966.3G Such legislation requires all 
applications for federal loans and grants for a wide variety of programs 
within a metropolitan area to be submitted to an areawide agency for 
comment and recommendation before being passed on to the federal 
government for funding.37

world. It was designed for a day in which it was intended to serve as a 
housekeeper. . . .

[TJoday we’re calling upon it to do much more. We’re calling on our 
urban governments to make some very basic and some very fundamental 
decisions of the highest possible consequences.

Address by James Banovetz, Sept. 11, 1968, in Compilation of Speeches and Remarks, 
1968 Conference on Intergovernmental Relations at the State and Local Levels 
83-84 (University of Ill. ed. 1968).

33 Of course, at the same time the predecessors to the Department of Housing and 
Urban Development and other governmental agencies were administering programs 
that led to more fragmentation—the Interstate Highway system, the FIIA mortgage 
financing program which built many suburban subdivisions, and the provision of federal 
funds to finance capital improvements by functional, single-purpose, special district 
governments.

34 Douglas, The Southern California Association of Governments: A Response to 
Federal Concern for Metropolitan Areas, MR-112 Institute of Government and 
Public Affairs, UCLA 20-29 (1968).

35 Under a joint powers agreement, participating local governments can withdraw 
at any time.

36 42 U.S.C. § 3301 (Supp. IV, 1969).
37 Id. § 3334. Although no veto power was given to the area wide agency, giving the 

power of comment and recommendation was enough to cause one of the most vigorous 
local government versus federal government battles of the decade.

Other forms of regionalism exist in the Los Angeles metropolitan 
area. Los Angeles County became one of the leading urban counties in 
the country, (an urban county being one capable of providing urban 
type services) not only for unincorporated areas but by contract to 
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other governmental bodies.38 The contracting system provides economy 
of scale. Fragmentation of governments and irregularity of boundaries 
finally were overcome by creation of a Local Agency Formation Com
mission in each county,39 which would control annexation and incor
poration. Such commissions have been established in other states, and 
the commission is now a leading form of institutional control of incor
poration and boundary change.40 Following a national trend, there have 
also been some consolidations of governments, namely school districts.41

See Hollinger, The Lakewood Plan, County Contract Services Program (1967). 
County contracts with other governments are authorized by Cal. Gov’t Code § 51301 

■ West 1966).
39 Cal. Gov’t Code §§ 54773-799.5 (West 1966). The original plan to have this 

control exercised by a statewide agency was defeated.
40 Advisory Comm’n on Intergovernmental Relations, State Legislative Program 

4'2-96 (1967); National League of Cities, Adjusting Municipal Boundaries 18-29
1966). Most of the commissions permitted under state law consider “factors” rather 

than apply “standards” in determining the propriety” of incorporation and boundary 
. hange. E.g., Cal. Gov’t. Code § 54796 (West 1966). The commission form is most 
highly” developed and evolved in Minnesota. See Minn. Stat. Ann. §§ 414.01, .02, .021, 
.031, .041, .06 ("West Supp. 1969). Other states having commissions include Alaska, 
Colorado, Georgia, Indiana, Kansas and Wisconsin.

41 From 1957 to 1962 there was a 20 percent decline in the number of school 
districts in the Standard Metropolitan Statistical Areas. 1 Bureau of Census, U.S. Df.p’t 
of Commerce, Census of Governments 11 (1963). In 1957 there were 50,500 school 
districts; in 1966, 21,800. Address by James Maxwell, Meeting the Fiscal Crises in 
Local Government, Sept. 11, 1968, in Compilation of Speeches and Remarks, 1968 
Conference on Intergovernmental Relations at the State and Local Levels 18 
'University of Ill. ed. 1968). See also Lineberry, Reforming Metropolitan Governance: 
Requiem or Reality, 58 Geo. L.J. 675 (1970).

42 These special districts increased in California from 2,922 in 1957-58 to 3,673 in 
'966-67. Annual Report of Financial Transactions Concerning Special Districts 
of California, supra note 17, at xii.

43 Cal. Health & Safety Code 39000-39750 (West Supp. 1968).
44 The total revenues of the two districts are S62 million and $45 million respectively. 

They rank first and third in comparison to other special districts in California. Thus, 
in total revenues they are in a class with cities like Oakland (with revenues of $53 
million), San Diego ($64 million), and San Jose ($38 million). Annual Report of

These efforts at consolidation were offset, however, by the forma
tion of more special districts,42 resulting generally in both functional 
and geographic fragmentation. There was, however, a minor movement 
towards alleviating geographical fragmentation by the formation of 
regional special districts. Control of stationary source air pollution be
came a primary responsibility of counties, while motor vehicle pollution 
was attacked at the state level.43 Other services generally recognized 
as regional, such as water supply and transportation, were dominated 
bv large regional special districts, the Metropolitan Water District of 
Southern California and the Southern California Rapid Transit District.44 
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On the whole, however, Southern California has resisted any substantial 
movement toward the regionalization of governmental services.

Decentralization. Decentralization in the Los Orange Angeles
area is the product of fragmentation, not of a reasoned plan. Instead 
of one comprehensive government serving the entire area, each parcel 
of land lies within one of two counties, and one or more not necessarily 
congruous school districts. Many parcels are also within a city and 
many parcels are within one or more special districts. Some parcels 
within Los Angeles County are subject to as many as 16 governmental 
jurisdictions, counting only property tax levying governments.45

The area is subdivided geographically into many cities. Until 1963, 
the boundaries for annexation and incorporation were generally left to 
voters and property owners in the area. Such a process is not designed 
to produce boundaries that reflect sensible population aggregations, 
geography, tax base, or any other sensible standard. Boundaries are 
based on the whim of the electorate. Certain cities are artificially de
marcated at the County line between Los Angeles and Orange County 
because annexation and incorporation in California cannot occur across 
county lines.46 Since 1963, and particularly since 1965 with the estab-

Financial Transactions Concerning Cities of California, supra note 17, at 11, 15; 
Annual Report of Financial Transactions Concerning Special Districts of Cali
fornia, supra note 17, at 242, 257.

45 For example, Los Angeles Code Area 
dictions with the following rates:

L.A. County-Gen.
Little Lake City School Dist. 
Whittier Union High School Dist. 
Rio Hondo Junior College Dist. 
Special Road Dist. No. 1 
L.A. County Flood Control Dist. 
Consolidated Sewer Maint. Dist.
Co. Sanitation Dist. No. 18 
Gen. W. Basin Water Rep. Dist.
Metro Water District
Cons. Fire Pro. Dist. of L.A. Co.
County Public Library 
Inperial Crest Lighting Dist. 
Southeast Rec. & Park Dist.
Little Lake Cemetery Dist. 
Southeast Mosquito Abate. Dist.

5313 is subject to the following taxing juris-

$2.6810 per $100 assessed value
3.8318
2.5375

.5177

.0644

.4040

.0472

.2059

.0035

.2500

.6427

.2213

.1530

.4013

.0157

.0057

11.9827
Los Angeles County Tax Collector, Tax Rates by Code Areas for the Fiscal Year 
1968-69, at 123. On rhe average, code areas pay taxes to about 11 governmental bodies.

46 National League of Cities, Adjusting Municipal Boundaries 69-70 (1966). This 
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lishment of the Local Agency Formation Commission, there has been 
supervision over boundaries for annexation and for incorporation and 
the number of incorporations has been reduced. Unincorporated islands 
of territory remain within many cities; however, many cities are very 
small, and the Local Agency Formation Commission has not been given 
any powers to force annexation of the islands or consolidation of cities 
or special districts. In addition, de facto fragmentation results from the 
crisscrossing effect of freeways. The freeways, wide and fenced, serve 
at least as psychological walls, reminiscent of walls surrounding medieval 
cities. They could be located to reinforce community identity, but rarely 
do they even follow governmental boundaries.

Although the city-county contract system has permitted regionaliza
tion in the sense that cities can purchase services from the county and 
thereby enjoy economy of scale, the city-county contract system has 
also encouraged fragmentation within the region. Instant cities can be 
incorporated because the county is ready, able, and willing to provide 
all services by contract,* 47 again abetting the creation of “phantom” 
cities.48

is an example of one of those rules which govern from the past with little relevancy 
to modern day problems.

47 Los Angeles County is an aggressive merchandiser of its services. For example, 
the County provides a Post-Incorporation Guide for Newly Elected City Councilmen 
which includes a suggested agenda beginning with the pledge of allegiance to the flag. 
Item 15 lists “consideration of resolutions re agreements for services between City and 
County’ of Los Angeles.”

48 See note 27 supra and accompanying text.
49 See Hollinger, The Lakewood Plan: County Contract Services Program (1967).

'See Kuyper, Intergovernmental Coooperation: An Analysis of the Lakewood Plan, 
58 Geo. L.J. 777 (1970). The controversy over whether the county is fairly pricing 
its service has waged continually and has led to the formation of two organizations in 
the l.os Angeles area—one for independent cities, and the other for contract cities.

The city-county contract system, known by political scientists as 
the Lakewood Plan because the City of Lakewood was the first of the 
contract cities, is employed by 30 of 32 cities incorporated in Los An
geles County since 1954 for anywhere from 21 to 43 services.49 The 
Lakewood Plan is made more attractive to cities to the extent that the 
county underprices its services. Where underpricing occurs, the con
tract cities enjoy subsidized services because substantially uniform 
county taxes are raised from the entire area, including “independent,” 
noncontract cities. While all services in the unincorporated county 
areas come from the county, the independent city areas are burdened by 
the county taxes as well as the taxes to finance those services the county 
does not normally provide within cities.50
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Since 1954 the existence of the city-county contract system has 
been instrumental in the incorporation of 32 new cities, all but one 
prior to 1965 when the Local Agency Formation Commission began 
to make incorporation difficult. Since Los Angeles County has only 
77 cities,* 51 almost one-half of the cities in Los Angeles County have been 
formed since 1954, beginning with Lakewood, apparently in causa] 
response to the availability of the city-county contract system.

Generally, the truth on whether services are fairly priced is difficult to ascertain. Re
cently, however, as a result of the UCLA study, the evidence became clear that the count} 
sheriff was underpricing his services to the contract cities; as a result, the charges 
have been increased. A. Rosett, Los Angeles Police Costs (1969). Shoup & Rosect. 
Fiscal Exploitation of Central Cities by Overlapping Governments: A Case Study oi 
Law Enforcement Finance In Los Angeles County, MR-135, Institute of Government 
and Public Affairs, UCLA (Dec. 1969). This is an important breakthrough because 
police services are an important part of municipal budgets. Cities spend 51 percent 
of all the program expenditures by all levels of government in California on crime 
prevention and investigation. These expenditures constitute 10 preent of total program 
expenditures by city governments in California. California Council on Intergovern
mental Relations, Alternative Fiscal Models for Tax and Revenue Sharing 24 
(1969).

51 More than 77 cities have been incorporated in Los Angeles County, but in earlier 
days there were many more consolidations of cities. None has occurred recently.

52 For example, the 51 mosquito abatement districts in California have a rather simple 
task—to abate mosquitoes. They have no responsibility for anything else, but dedicated 
mosquito abaters can nevertheless levy taxes to the point where all but two mosquitoes 
of different sexes are abated. They generally try to abate all but 50. The probabilities 
of eliminating all of one sex are very small if 50 are allowed to remain. Abating all 
might risk the continuing existence of the district. With that kind of dedication, the 
remaining resources of society may not be sufficient to do other things, such as abate 
rats.

While fragmentation of a county into cities is clearly undesirable, 
fragmentation into special districts is even more so. At least city gov
ernment has a broad range of responsibilities and powers, so that various 
demands can be adjusted and met on a priority basis. This is not true 
of a school district—its business is more and better education, and it 
pursues this goal with single-minded dedication. For rhe most part, 
however, the school districts are organized so an area is in only one 
school district (grades K through 14), or is at most within three districts 
(elementary, secondary and junior college). Other special districts 
have the same single-minded dedication to a limited responsibility, and 
the same parcel of property can be in many more than three special 
districts, all of differing geographical boundaries.52 Moreover, special 
districts are invisible governments, performing their functions with little 
responsibility to the public. The members of their governing bo<ljo 
are known to few.

Special districts are authorized by some 200 California laws, most 
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of which constitute special legislation not even reprinted in the Cali
fornia Code.53 Even the laws of general application authorize some 50 
kinds of special districts, many of which have overlapping functions. 
Some of these districts are given rather broad powers, almost equivalent 
to municipal corporations. Others authorize very limited powers.

53 For example, the Donner Summit Public Utility District is authorized by its own 
statute. Cal. l aws, ch. 15, (1950). although there is a general Public Utility District 
Act. Cal. Pub. Util. Code §§ 15501-17701 (West 1965).

54 HUD News, No. 68-2422 (Dec. 4, 1968). See also Reshaping Government 43. A 
fairly detailed scheme for municipal building, zoning, and housing codes has been 
developed under a similar thesis. See Babcock & Bosselman, Citizen Participation: A 
Subttrb.rn Suggestion for the Central City, 32 I aw & Contemp. Prob. 220 (1967). 
See al.o The National Commission on Urban Problems, Problems of Zoning and 
Land Use Regulation (1968).

See E. Banfield & M. Grodzins, Government and Housing in Metropolitan 
Areas (1958).

’’ "illn Chicago you should [not] have to go to City Hall to make the decisions 
about urban renewal and public housing and public works and even education. After 
all, we are all rather confident that a suburban community of 5,000 or 10,000 can do 
all of these things; so why shouldn’t the center city neighborhoods be able to?” 1 
Hearings Before the National Comm’n on Urban Problems 211 (1967).

Inadequate Regionalism: Fragmentation as a Manifestation 
of Need

The previous discussion provides evidence of a continuing unmet need 
for both regionalism and decentralization. It is not inconsistent to ad
vocate both regionalism and decentralization at the same time. Former 
Under Secretary of Housing and Urban Development Robert C. Wood 
has noted the need for “a greater consolidation of authority at the 
metropolitan level and a decentralization of authority at the neighbor
hood level ... we need to decentralize both debate and action on those 
community activities that affect intimately the everyday life of every 
citizen—housing, schools, health care, jobs, public protection.”54 It 
should be recognized that to have government of adequate scale does not 
demand absorption of one government bv another;55 a city-county 
contract system might provide for local control with regional economies. 
Such local control is clearly feasible on the basis of suburban com
munity experience.56

Regionalization and decentralization should be applied in a balanced, 
complementary manner. Although direct participation of citizens at 
the local level is commendable and decentralization of many activities 
that arc presently centralized is desirable, more effective federalism is 
needed whenever resources are scarce and regional management is indi
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cated for those few technical services whose structures demand cen
tralization.57

57 See Deutsch & Meier, The Confederation of Urban Governments: How 
Self-Controls for the American Megalopolis Can Evolve, (June, 1968).

58 Advisory Comm’n on Intergovernmental Relations, Performance of Urban 
Functions: Local and Areawide 20-23 (1963). These problems are most clearly 
areawide in nature. The San Francisco area, for example, has recognized these needs 
and has already or is well on the way toward regionalizing air pollution control, 
rapid transit, highways, utilities, and planning. W. Crouch, J. Boi.lens, I). McHenry. 
& S. Scott, California Government and Politics 289-90 (3rd ed. 1964).

59 See Lineberry, supra note 41.
4)9 National Advisory Comm’n on Civil Disorders, Report 233 (1968). To seek self- 

determination without also seeking resources adequate to maintain it is ill-advised. See 
Friesema, Black Control of the Cities: The Hollow Prize, 34 J. Am. Inst, of Planners 
75 (1969).

91 “Free politics exist only downtown, where financial and commercial powers 
decide how they will rule the neighborhoods or wards for their own benefit.” 
M. Kotler, Neighborhood Government 6 (1969).

Need for Regionalism. The need for regionalism is so well es
tablished that little would be added by tracing regional institutions in 
the Los Angeles area. It is commonly recognized that matters like 
transportation, planning, water supply, sewage disposal, and air pollution 
need to be considered in a regional context.58

Need for Decentralization. Until recently, the need for de
centralization has not been well documented, since in the past, federal 
government officials and academicians have regarded home rule with a 
condescending attitude. Repeated defeats of consolidation and federa
tion proposals by the voters were interpreted as manifestations of short
sighted selfish interests. This attitude changed, however, when it became 
known that opposition to regionalism frequently was voiced by minority 
communities in the core cities who claimed that regionalists were moti
vated by a desire to transfer governmental powers to a larger area so 
that minority populations would continue to be a minority of the elec
torate within the local government unit.59 Black power manifested itself 
in a governmental context in suggestions that self-determination for 
minority groups was a highly productive tool toward developing peoples 
of minority communities.60 These groups demonstrated the reality of 
metropolitan areas: that the financial and business district of the central 
city “remained the only free and independent political entit[y] ... in 
the region, while the outlying towns, cities, and villages” were sub
servient to it.61 In essence, these downtown neighborhoods were viewed 
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as “imperial cities.” 62 Given these imperial aims of the downtown 
neighborhood, it is no wonder that other neighborhoods fought back 
with concepts of home rule.

^“[Tlhe modern city [is] ... an urban empire ruled by a central neighborhood, 
while the other neighborhoods are political associations under its control. . . . The 
purpose of the imperial dominion of the city is to control the neighborhoods for the 
sake of the economic and political interest of the central business district. . . .” Id. at 
13-14.

63 42 U.S.C. § 2791 (f)(1) (Supp. IV, 1969). The statute continues: “so as to best 
stimulate and take full advantage of capabilities for self-advancement and to assure 
that those programs and projects are otherwise meaningful to and widely utilized by 
their intended beneficiaries.” Id.
“Id. S 3303 (a)(2).
65 Address by Lawrence M. Cox, Assistant Secretary, U.S. Department of Housing 

and Urban Development, reprinted in HUD News, No. 69-0308 (Apr. 23, 1969).

The underpinnings of the theory of home rule have also recently 
been embodied in federal legislation. For the first time, the federal 
government appeared to be serious in creating mechanisms for citizen 
participation so that programs were done with people rather than for 
them. Under the community action provisions of the Economic Oppor
tunitv Program, community action boards were established that must 
have “maximum feasible participation of residents of the areas and 
members of the groups served. . . .” 63 Similarly, under model cities 
legislation, programs are funded only if there is “widespread citizen 
participation in the program.” 64

These experiments in quasi-home rule have not been uniformly suc
cessful. Instead of funding existing governmental bodies and requiring 
grass roots participation in these governments, the programs often 
funded quasi-governmental groups and led to fragmentation of power. 
Local governments continued to plod on as before and the “action” lay 
with federal programs. Moreover, it was soon discovered that rapid 
change and shortrun efficiency were inconsistent with citizen participa
tion. Power struggles developed.

On the positive side, government was no longer bulldozing through 
simplv because it had the power to do so. In the long run citizen par
ticipation is effective. Furthermore, citizen participation is now part 
of the svstem, and should be “based on a dual responsibility—the respon- 
sibility of local government to make the participation meaningful, and 
the responsibility of the citizens to participate in a timely manner.” 65

It has become fashionable to advocate decentralization. Smaller scales 
are necessary to reduce a sense of alienation from government, to ensure 
that neighborhood interests and values are better reflected, to remove 
apathv and secure the participation of citizens in government, and to 
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strengthen self-identity. Implicit in these notions is the restoration of 
the basic tenet of American government, that people should govern 
themselves. The severity of governmental actions can be modified by 
decentralization, a sense of control can be restored, and government can 
be made simpler so citizens can deal with it themselves without hiring 
professionals. The self-determination enjoyed by the suburbs is equally 
desirable to inner-city residents.

Regionalism and Decentralization: Existing Methods and 
Models in California

Regionalism in California. Theoretically, few barriers to region
alism exist in California. Regionalism can be achieved in a number of 
ways. Functions, for example, can be given to special districts that can 
extend over many counties, as does the Southern California Metropolitan 
Water District. While the formation of special districts may be a solu
tion to some problems, it may create others.60 Difficulties arise for the 
simple reason that most special districts are formed for negative reasons: 
to avoid tax and debt limits; to circumvent limitations or lack of author
ity for governments to contract with one another; to avoid civil service 
restrictions on hiring people with specialized and therefor expensive, 
talents; to provide services required by an area that overlaps boundaries 
of existing general-purpose governments; to avoid the controversy and 
long delays that characterize fundamental organizational reforms; to 
escape budgetary controls;07 and, finally, because it is difficult to secure 
real regionalism in other ways.08

See notes 50-53, supra and accompanying text.
67 See Advisory Comm’n. on Intergovernmental Relations, The Problem or 

Special Districts in American Government 53-63 (1964).
68 The unfortunate result of special districts is that they cause a dual fragmentation: 

functional, as well as geographical. Id. at 69-79.
69 “If authorized by their legislative or other governing bodies, two or more public 

agencies by agreement may jointly exercise any power common to the contracting 
parties, even though one or more of the contracting agencies may be located outside 
this State.” Cal. Gov’t Code § 6502 (West 1966). ‘“[PJublic agency’ includes the 
Federal Government or any federal department or agency, this State, an adjoining 
state or any state department or agency, a county, county board of education, city, 
public corporation, or public district of this State or an adjoining state.” Cal. Gov’t 
Code § 6500 (West Supp. 1968). While that stature would have been clearer if it 
had explicitly mentioned school districts, there is no case that indicates that school 
districts are excluded from making joint powers agreements. The use of the phrase

A form of regionalism can often result from the use of city-county 
contracts, as previously mentioned, or joint powers agreements, which 
are broadly authorized in California.09 While the agreements tend to * 67 68 69
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promote regionalism, they can also lead to fragmentation by making it 
easy to incorporate without having to simultaneously provide the hard
ware and personnel of government.70 Although authority for agree
ments should be granted broadly, it is at best an ad hoc approach to 
regionalism.

“county board of education” raises some questions. A board would seem to be the 
governing body rather than a governmental bod}’. A possible negative inference 
suggests that other school districts are not public agencies. However, a school district 
has been held to be a public corporation for other purposes in California. Pomona 
City School Dist. v. Payne, 9 Cal. App. 2d 510, 50 P.2d 822 (1935).

"" A joint powers agreement permits geographic fragmentation as does the city
county contract system. See note 50 supra and accompanying text. The latter is a 
variety of the former. Joint powers agreements, like special districts, can also result 
in functional fragmentation if created only for a single purpose.

71 Cai.. Gov’r Code 65300, 65301 (West 1966).
72 Cai.. Bus. & Prof. Code § 11528 (West 1964).

• ( al. Code Civ. Pro. § 1241(2) (West 1955); See Harden v. Superior Court, 44 
Cal. 2d 630, 284 P.2d 9 (1955).

‘4 See generally F. Sengstock, Extraterritorial Powers in the Metropolitan Areas 
(1962).

7'Regional Planning Law, Cal. Gov’t Code § 65060 (West 1966); Area Planning 
Law. Id. j 65600; District Planning Law, Id. § 66100.

Extraterritorial powers are another ad hoc means of securing region
alism. In California, the extent of granting these powers has been aver
age compared with other states. Cities have extraterritorial power to 
plan.’1 to advise on extraterritorial subdivisions,72 and have a limited 
extraterritorial power of eminent domain.73 The major objection to 
using extraterritorial powers is that if they have a binding effect, the 
persons exercising the power are not the persons burdened by it. The 
implementation of extraterritorial power is at best a “band-aid” ap
proach to regionalism.74

Voluntary metropolitan councils are becoming increasingly popular 
as a step towards regionalism. Most of these councils in California are 
formed under joint power agreements, as is the Southern California 
Association of Governments and the Association of Bay Area Govern
ments. These ageements rarely bind governments to continue participa
tion nor do they significantly limit the power of each governmental 
participant. In addition to authority for joint powers agreements, re
gionalism is authorized by a host of statutes, largely in the form of 
authority for regional planning.75 While there is some movement to 
give regional bodies significant powers in the San Francisco area, the 
Los Angeles metropolitan area has resisted conferring any significant 
powers on regional governmental bodies.

The urban county fosters regionalism in that it provides urban-type 
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services, thereby alleviating the need to incorporate municipalities. If 
the counties in the area had fully exploited their available powers for 
decentralization instead of stimulating fragmentation by the city-county 
contract system, the urban county would have been a possibility for 
the Los Orange Angeles area. The existence of an urban county has 
not led to disincorporation or consolidation of cities, and existing frag
mentation is likely to remain, even if the county were to oppose further 
incorporations. Furthermore, the urban county in California does not 
have the range of powers or as broad potential for self-determination 
as do charter cities, so the urban county is not the regionalized institution 
to co-opt a maximum amount of power from the state.

While consolidation is not authorized by the constitutions or statutes 
of all states, it is constitutionally provided in California. The problem 
in California, as elsewhere, is that the state has relinquished its power to 
impose reorganization on metropolitan areas.70 Consolidation once took 
place because the state government imposed it. Presently, consolidation 
is generally dependent upon a majority vote of the electorate of each 
governmental body to be consolidated. As a result, with few exceptions, 
proposals for consolidation or federation have gone down to defeat in 
the United States.* * 77 78

7G Advisory Comm’n on Intergovernmental Relations, Governmental Structure,
Organization and Planning in Metropolitan Areas 16 (1961).

77 Advisory Comm’n on Intergovernmental Relations, Metropolitan America: 
Challenge to Federalism 107-110 (1966). In 1967, by popular vote, three municipalities, 
a sanitary district and an unincorporated area consolidated as the City of F.den. The 
event was widely noted, for it is almost unique. It was unique to the entire history of 
North Carolina for more than three units of government to merge. Address by Alva 
Stewart, Sept. 12, 1969, in Compilation of Speeches and Remarks, 1968 Conference on 
Intergovernmental Relations at the State and Local Levels 91 (University of Ill. 
ed. 1968). Indianapolis and Marion County were consolidated on January 1, 1970 by 
the Indiana legislature, an event billed as “[T]hc first city-county consolidation in a 
northern metropolitan area in this century. . . .” Seltzer, Indiana Passes 'UNICiOV' Law, 
58 Nat’l Civic Rev. 265 (1969). For a more detailed discussion of the political and 
legal difficulties in consolidating, see Lineberry, supra note 41.

78 Cal. Const, art. XI, § 2.
™ Id. art. XI, § 7’/2(6).

The proposal to form the City and County of Los Orange Angeles 
could theoretically be accomplished by consolidation, but the barriers 
would be enormous. The location of a county seat cannot be changed 
without a favorable vote of two-thirds of those voting in the county.73 
Cities cannot be annexed or consolidated without a favorable vote of the 
electorate.79 There are provisions for a charter city to add powers of a 
county by becoming both a city and county and then withdrawing 
from the county. Additional territory may be added as a part of this 
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process, including incorporated territory. When a city, another city, 
and part of a county attempt to become one government, however, 
favorable votes in each city and the county area are required, followed 
bv a favorable vote by the entire electorate.80 There are similar provi
sions for consolidation of a city and county with other governmental 
bodies and areas, but the voting requirements are a similarly inhibiting 
factor."1 82 About the only power the California legislature has is the 
power to alter boundary lines of counties; but if Los Angeles County 
were to have its boundaries redrawn to include part of Orange County, 
the California constitution would require the boundaries to be no closer 
than five miles to the exterior boundaries of Santa Ana, the county 
seat,"- unless the people voted approval.83 This five-mile limitation would 
exclude most of urbanized Orange County. W hile certain proposed 
amendments to the constitution would have simplified the matter some
what. the right of the people to vote was retained in the proposal and 
would still have inhibited consolidation.84 The people of the state re
jected the proposals in the 1968 elections. Complicated statutory pro
visions also impede consolidation.85 If these statutory provisions were 
not deliberately written to make consolidation difficult and uncertain, 
they certainly have that effect.

so Id. art. XI, § 8^(5).
si Id. an. XI, § 8^(6).
82 Id. art. XI, § 3.
83 Id. art. XI, § 8>/2(6).
84 Proposed Cal. Const, art. XI, § 1(a). “(T]he legislature shall prescribe uniform 

procedure for county formation, consolidation, and boundary change. Formation or 
consolidation requires approval by a majority of electors voting on the question in 
each affected county. A boundary change requires approval by the governing body 
of each affected county.” Id. “Except with approval by a majority of its electors voting 
on the question, a city may not be annexed to or consolidated into another.” Id. art. XI, 
5 2 b . “A county and all cities within it may consolidate as a charter city and 
count}' as provided by statute.” Id. art. XI, §6(a). Proposed Amendments to Constitu
tion, Propositions, and Proposed Laws Together with Arguments (submitted to Electors 
of California at the General Election, Tuesday, Nov. 5, 1968).

8f’Cal. Gov’t Code §§ 35703-854 (West 1968).

It is also theoretically possible to secure regionalism through annexa
tion. However, reflecting the California philosophy that the people 
affected should be able to vote on matters of annexation, the chance 
of any significant regionalism by annexation in California is remote. 
As with consolidation, the annexation statutes in California are struc
tured to make it difficult—more difficult, for example, than incorpora
tion, which is contrary to an appropriate policy for metropolitan ex
pansion. For a state experiencing the urban growth of California, these
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archaic tools for boundary change can only be classified as home rule 
run amok.86

86 The basic annexation statutes arc Id. §§ 35000-471. The League of California Cities 
and some committees of the legislature are working to revise the statutes, though the 
basic anti-annexation philosophy is not expected to change.

87 See Cal. Const, art. IV, § 22. Id. art. I, § 26, which was subsequently held violative 
of the United States Constitution, is the anti-open housing law provision added by 
initiative. See Reitman v. Mulkey, 387 U.S. 369 (1967).

88 Cal. Const, art. XVIII, § 1.
89 Id. art. XT, § 8.
90 Id. art. XI, § 8>/2.
91 395 U.S. 621 (1969).
92395 U.S. 701 (1969). See City of Phoenix v. Kolodziejski, probable jurisdiction 

noted, 397 U.S. 903 (1970) (Supreme Court to consider whether the Cipriano and
Kramer rule applies to general obligation bonds paid solely from property tax revenues).

None of these possible methods for achieving regionalism in the Los 
Orange Angeles County area could do more than move the area in
crementally and inadequately toward regionalism. Perhaps the only 
way to accelerate and improve this trend is by amendment to the Cali
fornia constitution, returning to the state legislature the power to reor
ganize metropolitan area governments. This would be no simple task, 
but hardly impossible, since special interest groups such as owners of 
apartment houses have utilized initiative amendment to the California 
constitution to secure anti-open housing provisions in recent years.87 
The populace, when sufficiently motivated by a cause they are con
vinced has merit, is capable of effectuating the necessary changes. Al
ternatively, a two-thirds vote of each house of the legislature places a 
constitutional amendment on the ballot.8'8

After the constitutional constraints are removed, the legislature could 
still provide for a vote by the people of an area whereby they can 
achieve consolidation. A majority vote in the entire area should be 
the requirement; the majority of voters in one small city should not 
have the power to prevent regionwide government for the whole area.

It is possible that two aspects of California law inhibiting consolida
tions and annexation, which are similar to inhibitions in other states, 
violate the United States Constitution. The two provisions are: (1) 
those that give rights to property owners to control the incorporation 
and boundary change process;89 and (2) those that require separate 
voting majorities in, for example, each of two cities that wish to consoli
date or in both an annexing area and an area to be annexed.9"

The decisions in Kramer v, Union Free School District91 and Cipriano 
v. City of Houma92 * are relevant to the provision concerning property 
owners. In Kramer, a state statute was held to be in violation of the 
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equal protection clause because a franchise for school district elections 
was limited only to property owners and parents of school children.93 
A resident of the district who was neither a property owner nor a 
parent was held entitled to vote.94 In Cipriano, a state statute was found 
to be violative of the equal protection clause when it limited the fran
chise in revenue bond elections to property taxpayers,95 the court con
cluded that a non-property owning resident taxpayer was entitled to 
vote.96 In California, upon a petition by one-fourth of the qualified 
electors of an area to be annexed, the city council of the potentially 
annexing city passes a resolution of intention to call a special election. 
W hile all electors can vote in the election, the election is not held if 
owners of one-half of the value of the territory proposed to be annexed 
protest.97 Such a right of property owners to prevent a vote may fall 
within the ban of Kramer and Cipriano.

»3 395 U.S. at 632-33.
«Id. at 633.
95 395 U.S. at 706.
96Id. at 704-5.
97Cal. Gov’t Code §§ 35114-122 (West 1968).
98 Rimarcik v. Johansen, 38 U.S.L.W. 2453 (D. Minn. Feb. 4, 1970); Larez v. 

Shannon, No. 16043 (Cal. Super. Ct., filed Aug. 8. 1969); Bogart v. Kinzer, No. 27864 
í'órh Judicial Dist. of Idaho, filed Mar. 27, 1969); Lance v. Board of Educ., 170 S.E.2d 
'83 (W.Va. 1Q69), cert, granted sub nom. Gordon v. Lance, 397 U.S. 1020 (1970).

"The California Supreme Court will hear nine such cases in May 1970. Larez v. 
Shannon, No. 16043 (Cal. Super. Ct., filed Aug. 8, 1969) held an extraordinary majority 
requirement for school bond issues to be unconstitutional. Three other cases come 
from San Francisco and five from Los Angeles County. A similar suit is pending 
in the Federal District Court in Sacramento. The Idaho Supreme Court, in a not yet 
reported case, reversed Bogert v. Kinzer, No. 27864 (6th Jud. Dist. of Idaho, filed 
Mar. 27, 1969) and held an extraordinary majority requirement to be valid. In 
Rimarcik v. Johansen, 38 U.S.L.W. 2453 (D. Minn. Feb. 24, 1970) a three judge 
federal district court held a 55 percent vote requirement to amend a city charter to 
be invalid. The Washington Supreme Court in Thurston v. Greco has very recently 
held an extraordinary majority vote requirement invalid. The West Virginia Supreme 
f > r- held a 60 percent vote on school bonds requirement invalid in Lance v. Board 
of I duc., 170 S.E.2d 783 (W. Va. 1969), cert, granted sub norm. Gordon v. Lance, 397 
US. 1020 (1970).

Suppose the issue were whether City X and City Y should consolidate. X has 10,000 
people, Y, 1,000 people voting. The total vote is 10,499 yes, 501 no, all no votes coming 
from Y. Those no votes count some 20 times more than a yes vote where the con
solidation can take place only on separate majorities in X and in Y. In New Mexico 
i v rd. State Canvassing Board, 437 N.M. 682. 437 P.2d 143 (1968), the court held a two- 

Another series of similar cases, is presently at various court levels in 
West Virginia, Idaho, California, and Minnesota.98 These cases have 
held that laws requiring a greater than majority vote to pass school 
bonds violate the one man-one vote requirement established under the 
14th Amendment of the United States Constitution.99
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Decentralization in California. There are several methods and
models for decentralization that provide either the means or good em
bryonic models for rationalized decentralization of a regionalized gov
ernment. The California constitution provides a viable means for 
decentralizing charter cities or charter cities and counties. Under this 
provision, all or any part of a city and county can become a borough 
and the borough can have whatever powers the city and county wishes 
to delegate.100 The charter could thus provide that the city and county 
might have the power to form boroughs in such places, and have such 
powers, as the city and county governing body should decide. The 
California constitution authorizes a decentralization plan which allows 
for maximum experimentation. Under existing California law, there
fore, once a city and county government is formed, almost all of the 
decentralization measures contemplated by the proposal suggested in 
this study would be permissible.

thirds vote in every county to amend the state constitution invalid. It was the 
separate majority requirement rather than the two-thirds requirement which was 
invalid because the court approved of a three-fourths favorable requirement for entire 
electorate of state. In Hunter v. City of Pittsburgh, 207 U.S. 161 (1907) a consolidation 
effectuated by a total favorable vote was held constitutional, though only a minority 
in the smaller city voted for consolidation.

100 It shall be competent in any charter to provide for the establishment of 
a borough system of government for the whole or any part of the terri
tory of the city or city and county governed thereby, by which one or 
more boroughs or districts may be created therein and to provide that 
each borough or district may exercise such general or special municipal 
powers, and to be administered in such manner, as may be provided for 
such boroughs and districts in the charter of the city or city and county.

Cal. Const, art. XI, § 8(j). Once the city and county exists, territory can be added: 
It shall be competent in any charter framed for a consolidated city and 
county, or by amendment thereof, to provide for the establishment of a 
borough system of government for the whole or any part of the territory 
of said city and county7, by which one or more districts may7 be created 
therein, which districts shall be known as boroughs and which shall exercise 
such municipal powers as may be granted thereto by such charter . . . 
provided that . . . the boundaries thereof shall never afterwards be 
changed or altered, nor shall the governmental lights, powers or jurisdiction 
of any such borough or boroughs be thereafter limited, extended, modified 
or taken away, unless and until the borough or boroughs affected by such 
proposed change or alteration of boundaries . . . shall each have consented 
thereto, by the vote of a majority of the voters in each and every such 
borough, voting at an election or elections called and held for such pur
pose in each of the boroughs so affected.

Cal. Const, art. XI, § 8’/2 (6). It is hoped that this latter provision is mere surplusage 
and would not necessarily be followed, even when adding additional territory, because 
the freezing of borough lines and powers, unless on favorable vote of the people, is too 
rigid.

Certain statutory methods constitute embryonic models of institutions 
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that might be modified slightly to serve the purposes of rational decen
tralization. Most of these models are applicable to county areas. They 
might be called general purpose special districts, but are not to be criti
cized to the same extent as limited purpose special districts. For ex
ample. a county can be divided into county service areas101 that can 
provide a wide variety of services.102 Cities may be included within 
these service areas.103 Perhaps the only undesirable general feature of 
this model for decentralization is that there is no provision for local 
district government. Ordinarily, when these districts are used, a special 
tax is levied for the additional services; these taxes are a burden on the 
district alone. However, no such tax is required. In effect, with minor 
adjustments, the county service area could become a subunit of gov
ernment that would have the tax base of the entire region. It would 
permit a redistribution of wealth, and it could be organized to permit 
the levy of special taxes only on a district where services beyond the 
ordinary services are provided. In short, much of what the Los Orange 
Angeles proposal would hope to accomplish could be achieved by the 
county service area concept. The service area could be a compromise 
between the separate small city in California, which has too much pow
er, and the undifferentiated part of a large city or county, which has 
little power of self-determination.

Some of the limitations of the county service area are overcome by 
the Community Services District Law.104 The powers of such a district 
are broad;105 and it is possible for the district to have its own governing 
body.106 While the law is unclear, it is probable that city areas could 
be included within the district,107 and the district can cross county

101 Cal. Gov’t Code § 25210.1-3 (West 1968).
102 Cal. Gov’t Code §§ 25210.4-.4A (West Supp. 1969). The following services 

could be provided: extended police, structural fire, park and recreation services; and 
other services that the county can provide which it does not provide on a countywide 
basis within and without cities; library services; water service; sewer service; pest con
trol; street sweeping; street lighting; refuse collection; garbage collection-, and ambulance 
service.

103 Cal. Gov’t Code § 25210.10a (West 1968).
1<M Cat . Gov’t Code § 61000-802 (West Supp. 1969).

Powers can include water, sewage, storm drainage, garbage and refuse collection, 
fire, recreation, street lighting, mosquito abatement, police department, library, street 
improvement and construction, undergrounding of utilities, acquisition of property 
including eminent domain, borrowing money, levying taxes, charging for services, 
adopting ordinances governing use of district facilities, and contracting with the 
United States Government. Cal. Gov’t Code ; ■ 61600, 61610, 61613, 61615, 61621. 61621.5, 
61624 (West 1966), as amended, (West Supp. 1968).

x<Mld. § 61102.5.
11,7 I he legislature indicated that services need not be provided within a city that are 
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lines,* 108 * which is not permitted to cities in California and may not be 
possible under the statutes authorizing a county service area.11,9 Al
though the details of the laws may involve some imperfections that 
would warrant further study, the county service area and communitv 
services district are institutions providing remarkably good models for 
the decentralization suggested for Los Orange Angeles.

duplicative of city services. Id. § 61626.7. This suggests that if not duplicative, they 
could be provided.

108 Id. § 61140.
loo 1 he Code indicates that a county service area can be part of “the unincorporated 

area of a county.” \d. § 25210.10.
no Id. § 60000-253 (West 1966).
in The history of the municipal improvement districts is given in Mullen, The Use 

of Special Assessment Districts and Independent Special Districts as Aids in Financing 
Private Land Development, 53 Cal. L. Rev. 364 (1965); and Willoughby, The Quiet 
Alliance, 38 So. Cal. L. Rev. 72 (1965).

112 Annual Report of Financial Transactions Concerning Special Districts of 
California, supra note 17, at vi-vii.

1 is Advisory Comm’n on Intergovernmental Relations, Urban and Rural 
America: Policies for Future Growth 165 (1968).

Two other models should be considered. The statutes include pro
visions for special municipal tax districts,110 which are primarily, as the 
term suggests, tax districts for special services rendered. They do not 
rise to the level of quasi-municipal corporations. Furthermore, several 
municipal improvement districts can be found in California which arc 
authorized by special act and not included in the California Code. These 
municipal improvement districts also have broad quasi-municipal cor
poration powers. These districts suffer in that they have a bad image 
in California. Private speculative land developers have used them to 
form municipal shells, and without supervision have used district credit, 
and have issued bonds to finance these private cities. The concept is 
governmentally logical, but with essentially no government besides the 
speculator, tax exempt bonds have been issued and liens imposed on 
the property of the district which were to be paid off by the tax base 
generated by future development. Future development in many cases 
turned out to be an unrealized dream of the speculator.111

For reasons that are not entirely clear, multiple function special dis
tricts are an anathema in Los Angeles County. While Orange County 
has 11 county service areas and five community service districts, Los 
Angeles County has only one service area. Throughout the state there 
arc 332 county service areas, 155 community service districts, and six 
municipal improvement districts.112 These kinds of multifunction spe
cial districts have been recommended by the Advisory Commission on 
Intergovernmental Relations.113
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Informal arrangements can also accomplish decentralization. In 1967, 
an experiment closely related to the borough idea of government was 
implemented by the San Mateo County Board of Supervisors when it 
created the East Palo Alto iMunicipal Advisory Council. The Council 
covers a highly urbanized area encompassing some 27,000 persons, mostly 
poor and black. This area has a low tax base, a high incidence of wel
fare service, a high crime rate, a low level of educational attainment, 
and a low average family income. The Council, made up of five repre
sentatives elected from districts, has no legal basis in state law, but 
since it is merely an advisory body such a basis is not necessary. Few 
county activities take place without the advice, consent, or initiation of 
rhe Council. A full-time, experienced executive assistant has been as
signed to the Council by the county, with the Council having a voice 
in final selection of this administrator. The county board has respected 
the right of the Council to advise, frequently taking no action on mat
ters proposed by residents of the East Palo Alto area unless their 
proposals are first considered by the Council. A proposal has been made 
to make the sheriff in the area in some measure responsive to the Coun
cil and its executive rather than solely to the sheriff of the county. 
While the Council’s power is strictly advisory, a less satisfactory situa
tion than power held by right, the creation of the Council does eliminate 
the problem of a lack of tax base, which is necessary to the development 
of a separately incorporated city. In addition to its other advantages, 
the Council provides a training ground where skills in municipal ad
ministration and politics can be developed. It gives the county a group 
that can legitimately claim to represent the community. The creation 
of this body also provides a means for ghetto residents to participate 
effectively in federal programs.114

114 The information about the Council comes from application to International City 
Managers’ Association. Application for Award for Management Innovation, The 
Fast Palo Alto Municipal Council: A Voice Out of the Future (1968).

L5See W. Crouch and B. Dinerman, Southern California Metropolis 295-305 (1963) ; 
Mars, Localism and Regionalism in Southern California, 2 Urban Affairs Q., June* 
1967, at 47.

Past and Present Proposals for Decentralization:
Los Angeles Metropolitan Area

Past. The desire for a decentralized Los Angeles is not novel.115
Early in this century the Los Angeles government realized it needed a 
port. A port site already existed in the Wilmington-San Pedro area, 
but cities had already been formed there, and this locale was not readily 
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accessible. The need was so vital that Los Angeles embarked upon 
three major steps. First, in 1909 a provision was added to the Los 
Angeles City Charter which permitted territory annexed to or con
solidated with the City of Los Angeles to become a borough of the 
city. Second, in 1911 the city was instrumental in changing the Cali
fornia constitution to provide that charter cities could have boroughs.110 
Finally, the City prostituted the annexation statutes by a classic “cherry 
stem” annexation, long and thin, extending itself to San Pedro.* 117 San 
Pedro became a part of the City of Los Angeles with the option, under 
the charter, to become a borough. Unfortunately, when a resident of 
Wilmington petitioned the court to call an election to form a borough, 
the courts held the charter provision unconstitutional,118 interpreting the 
constitution as requiring the borough option in all parts of the city, not 
just in those areas annexed or consolidated.119

h« Cal. Const, art XI, § 8(j).
117 The strip, while subsequently widened, is still clearly visible on maps of the 

City of Los Angeles. See Appendix: Map.
ns Crose v. City Council of Los Angeles, 175 Cal. 774, 167 P. 386 (1917).
11« The constitution in 1911 provided for boroughs in all or any part of the city, but 

in 1914, prior to the law suit, the provision was amended to permit a “division of the 
city into boroughs or districts.” In 1922 the constitution was changed back to the 1911 
formulation and in 1932 changed again to the 1914 formula. See generally California 
Legislature, Assembly, Report of Subcomm, to Interim Comm, on State and Local 
Taxation, The Borough System of Government for Metropolitan Areas (1951).

120 Mcilandt, The Question of Borough Government for the City of Los Angeles, 
2 (Paper prepared for Governmental Affairs Dcp’t of the Los Angeles Chamber of 
Commerce, 1957).

San Pedro had to be reconciled with its situation because there was 
not enough sentiment in the rest of the city to have the borough ex
tended to all parts of Los Angeles. In the early 1950’s, however, manv 
areas of the city were unhappy over a failure to receive prompt action 
on matters of zoning, parking and traffic problems, and provision of 
facilities and services. Citizens in various areas felt that they did 
not have sufficient representation. The “reform” mayor, Fletcher Bow- 
ron, proposed a division of the City of Los Angeles into five boroughs 
and Assemblyman Vincent Thomas of San Pedro was instrumental in an 
attempt to amend the California constitution, in 1952, to permit 
boroughs in the “whole or any part of the territory of the city.” Im
provements of services, realignment of councilmanic districts, and the 
electoral defeat of Fletcher Bowron ended this movement toward 
borough government in Los Angeles. In 1956, a constitutional amend
ment to permit boroughs within counties was defeated statewide as well 
as in Los Angeles and Orange Counties.120 There was another spurt 
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in advocacy in 1961 for a borough form of government when many 
people became disgruntled over zoning, lack of representation, and 
high taxes. No boroughs were formed, however, and no city in Cali
fornia has ever used the authority that the California constitution pro
vides to create them.

Comparable to the present Los Angeles Citv government, which 
might be characterized as a fragmented, weak mayor, weak council, 
weak commission form of government, the borough system authorized 
by Article XXX of the Citv Charter appears to be a weak borough 
svstem. Boroughs are difficult to establish under the charter provisions. 
Thev require a petition of 25 percent of the registered voters in the 
borough1-1 and a majority election in favor of the borough formation.121 122 
An Advisory Borough Board is appointed,123 having the same authority 
as other citizen boards124 and certain additional powers.125 * This Board 
can levy a tax of $.10 per $100 of assessed valuation (which will not 
buv much these days) and can represent the borough before the city. 
Borough funds may be used to provide any municipal service, even the 
maintenance of music or other entertainment within the borough.12<} 
Two vears after establishment of the borough, the voters may petition 
for an elected Advisory Board, and if a majority vote of the borough 
is received on the petition, the Advisory Board will be elected.127

1211.os Angeles City Charter § 406(1).
122 Id. S 406(2).
123 Id. | 407.
124 Id. § 408. This means it has few real powers.
125 Id. 5 409.
12« Id. § 410.
™ Id. § 411.

Advisory Comm’n on Intergovernmental Relations, State Legislative Program, 
Xfw Proposals for 1969, at 803-10 (1968). The Commission presents a proposal for 
neighborhood subunits of government that is very similar to the powers afforded 
boroughs under the Los Angeles City Charter.

In many respects the boroughs authorized in the Los Angeles City 
Charter are weak as compared to the svstem created extralegally for the 
last Palo Alto Municipal Council. The latter has elected representa
tives ab initio, can demand needed services without imposing a tax to 
pav for the services, and was easy to form. Under either system, how
ever, the real power remains with the larger local government. While 
the existence of an option for a borough form of government in the 
citv charter of Los Angeles is an interesting fact, exercising the option 
would not provide substantial power to the decentralized area. It would 
still be moderate change giving only the illusion of decentralized 
power.128
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Present. The question of decentralization of the school system
in Los Angeles has been a subject of major interest during the last year, 
but interest in borough or neighborhood government is not comparably 
high. A city councilman and several members of various community 
based groups129 were interviewed and asked the following question: 
“Have you present knowledge of minority group concern with, or 
have you initiated or received proposals concerning, borough or neigh
borhood government in Los Angeles?” Only three of those interviewed 
said their group had seriously considered, or prepared proposals for, 
neighborhood government.130 Interviewees in two other groups were 
generally supportive of the notion of self-determination through neigh
borhood government, but neither group had made, nor heard of, anv 
such proposals.131

129 The groups surveyed included the following Los Angeles area organizations: 
the Western Center on Law and Poverty, the Urban Workshop, the Urban League 
of Los Angeles, the Neighborhood Adult Participation Program, the Venice Com
munity Improvement Association, Operation Bookstrap, Westminster Neighborhood 
Association, Community Services Department of the County of Los Angeles, the Los 
Angeles City Charter Revision Committee, the Urban Affairs Department of the Los 
Angeles Chamber of Commerce, Action Industries, and Vista. The viewpoints of 
persons associated with the East Los Angeles Community Service Organization and 
the Crenshaw Community Association are also reflected in the discussion.

130 One of the proposals was made by a city councilman as a suggested charter 
amendment in 1968. The Los Angeles City Council rejected it. The report of the 
City Charter Commission contains a proposal on neighborhoods as part of a suggested 
comprehensive revision of the Los Angeles City Charter. Los Angeles City Charter 
Comm’n, Report, City Government for the Future 128-29 (1969). Under the 
proposal neighborhoods can be formed after petition signed by five percent of regis
tered voters in an area containing 5,000 to 30,000 persons, and after approval by a 
majority in an election in which at least 30 percent of the registered voters of the 
area participate. Boundary change requires separate majorities of persons in the area 
dropped or added and in the remaining area. An elected neighborhood board has the 
power to advise appropriate public officials and can hire an ombudsman who is the 
advocate for the neighborhood. Funds to run the neighborhood operation are furnished 
by the city based on budget requests to the city. Because of other controversial 
aspects of the charter proposal, it is far from certain the charter will be revised.

The Western Center on Law and Poverty has drafted a proposed charter amendment 
for the Black Panthers. Under the proposal there is an election in an area to determine 
whether a borough is wanted and if so, a five-man borough council is elected. Some 
of the broader powers of the borough council include the right to have proportionate 
share of appropriations for any municipal service so that the borough can provide 
service itself or contract for service, to be consulted about and veto any city projects 
in the area and to enact ordinances except those where uniformity throughout the city 
is essential. Employees of the borough are not covered by civil service unless the 
borough decides to so provide. The Panthers also have requested, and have been 
provided with, a draft of a charter amendment to decentralize the police department.

131 Several interviewees, including those from the black community, were opposed 
to what they called “further ghettoization;” they were committed to integration and 
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\\ hile the fact was not conclusively established by the interviews, 
many minority group members appear to be concerned about possible 
strife attendant to a reshuffling of governmental power. Negro and 
Mexican-American communities in Los Angeles are not homogenous 
masses but are fragmented in terms of goals and means. Even when 
goals and means are rather similar, as are those shared by different groups 
of militants, competition among these groups can be fierce, particularly 
when there is a prize to be won. Groups within an area zealously seek
ing to take over the powerful borough government of that area might 
precipitate a vicious power struggle. At the same time, the expectations 
of the governed may be unrealistically high when minority communi
ties finally acquire a government dominated by the minority.132 Con
versely, there might be some unwillingness to assume the responsibility 
that self-determination would bring. As with other institutions under 
attack, it is far easier to criticize existing government than to assume 
responsibility for it. Some minority communities, having successfully 
forced existing government to respond, are unwilling to risk the uncer
tainties of self-government.

saw the borough concept as undesirable for that reason. Other interviewees showed 
a preference for community rather than government organization as means of social 
change. Other groups are focusing on economic development and community spon
sored industries and do not see local governments as the locus of action today. This 
attitude is in part made possible because of the availability of federal, state, and 
foundation funds to private groups. Some preferred the status quo to the uncertain 
future that would come with neighborhood government. Others were concerned 
about the economic and financial base of neighborhood governments in poorer areas, 
although the interviewees were told of the wealth redistribution formula outlined in 
the proposal made at the beginning of this article.

132 The City of Compton government was disappointing in not suddenly becoming 
radically creative and risk taking when the government became almost entirely black. 
Such expectations were unrealistic. The government of Compton, Southern California’s 
only predominantly black city, has many vocal critics among its blacks. Of course, as 
Mayor Hatcher has learned in Gary, Indiana, there are many whites who compare 
black government with some absolute standard, against which the black government 
measures poorly. Memories are short as to the inadequacies of pre-Hatcher government. 
See Frady, Gray, Indiana, Harper’s, Aug. 1969. at 35.

133 Meilandt, supra note 120.

In 1970, therefore, it may still be substantially true that little grass 
root sentiment favoring decentralization exists and that “[tjhere are 
no indications that current thought being given to the solution of the 
problem of ‘metropolitan government’ considers the borough system 
as likely for Los Angeles.” 133

Representation

Borough Level. Even if the borough form is accepted, the spe
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cific internal structure of each borough—city manager, strong mayor, 
weak mayor, or some other type—remains. If each borough decided this 
matter for itself, it would be no worse than the present system. There 
is, however, one point worth considering. Some political scientists 
believe that the smaller the unit of government, the easier it is for a 
single, or unrepresentative, group to control the government. On that 
basis, it can be argued that it is not desirable to have small units of 
government. There are several responses to this argument. First, it is 
difficult to know whether the hypothesis is true. The federal govern
ment may be more under the control of the military-industrial complex 
than any local government is under the control of an unrepresentative 
group. Second, while the establishment of boroughs may result in creat
ing some units of government smaller than those now existing, some 
units would clearly be larger, and all units would have broader powers 
and thus represent more interest groups with conflicting demands to be 
resolved. On the whole, the likelihood of an unrepresentative group 
capturing a borough government may not be as great as the present 
opportunity to capture a city, school, or special district government. 
At least the opportunity would not be institutionalized in the manner 
of special district governments which are created to serve special con
stituencies. Furthermore, the boundaries of the boroughs might be 
drawn to provide a reasonably homogenous population, resulting in a 
narrower range of values throughout a borough constituency.

Among the standards set by the city and county of Los Orange 
Angeles might be one requiring such things as meaningful citizen par
ticipation and election of the legislative body of the borough by district. 
At the present time no one knows how to guarantee meaningful citizen 
participation. That goal should nonetheless be retained by the City and 
County as it is a prime purpose behind reducing the scale of govern
ment.134

134 Other standards might include mandatory requirements for a civil service system 
for some employees of the boroughs, city and county audit (a natural part of the per
formance-measuring process), and an ombudsman.

135 Center eor Planning and Development Research, The Confederation of

City and County Level. The city and county legislative body
might be composed of the elected representatives of borough constitu
encies. Members could be borough mayors or borough councilmen. 
Alternatively, it has been proposed that a regional body have a limited 
number of permanent professional delegates (perhaps 200). Each unit 
of government would choose one of these delegates to represent it.135 
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1 he major rationale behind this proposal is that if all subunits of govern
ment in a large metropolitan area are to be represented, the city and 
county governing body would be so large as to be unwieldly. This 
would be true if each of the more than 700 present governments in Los 
Orange Angeles were represented by a separate individual. Under this 
plan, however, each government would hire a representative, but the 
same representative might also be hired to represent another borough. 
Subunits of government in the Los Orange Angeles area would need 
to average no more than 45,000 persons in order not to exceed the sug
gested 200-person maximum.

The notion of a hired representative may be a viable alternative but 
before implementing this approach, several considerations arise. One 
question is whether hired representatives would become, like city man
agers, highly competent professionals, if they did not have to stand 
for election. Could the balance be so structured to allow representatives 
to maintain a regional perspective and still respond to the desires of 
their boroughs? Could these professionals serve on specialized com
mittees and thereby become highly knowledgeable on various aspects 
of governmental responsibility? Would the body of delegates provide 
a good way to use the skills of many of the present elected officials who 
would oppose reorganization unless they were assured of being involved 
in the new government? Or should these representatives be selected 
from persons who have served as borough officials and therefore under
stand borough problems—in other words, have served a kind of govern
mental apprenticeship before being licensed to hire themselves out as 
representatives? If this appears to be government by lobbyist, let the 
appearance remain. So long as everyone is represented, government by 
lobbyist might not be repugnant to democracy.

One particular problem involving representation, however, must be 
treated here. It probably makes little sense to make every borough ex
actly the same population size. If they are not the same size, however, 
structuring the city and county government to meet the one man-one 
vote requirement may prove difficult. If boroughs varied from 30,000 
to 60.000 in population, for example, should each have only one repre
sentative in the city and county government? What schemes are avail
able which will meet the Supreme Court test and still leave room for 
rational geographical divisions? Is the Supreme Court, hailed by some 
as a great instrument of social change, flexible enough to permit experi
mentation in metropolitan government? Are the constitutional uncer-

Urban Governments: How Self-Controls for the American Megalopolis Can 
Evolve 27 (1968).
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tainties so great as to thwart ab initio the resolve to undertake the effort 
involved in change? Alternatively, can accommodations to the Su
preme Court rule be made that will not result in a bastardized scheme 
of representation which would be abhorrent to students of good govern
ment?

Problems arise where boroughs are envisaged not only as definable 
functioning entities but also as representational subunits. In attempting 
to create a representational scheme that will integrate the ideals of a 
borough system of government with the requirements of one man-one 
vote, two factors must be examined: the functions performed by the 
governmental entity, and the method by which the entity’s governing 
body is selected. The first factor must be examined with reference to 
ascertaining whether or not the principle of one man-one vote applies 
to the governing body at all. The recently enunciated test in Hadley 
v. Junior College District applies one man-one vote to any elected unit 
performing “important governmental functions” having “sufficient im
pact throughout the district.” 136 The city and county government 
under the proposed plan would perform several governmental functions 
having significant inpact upon the area including the levying of taxes, 
the establishment of performance standards, and the setting of criteria 
for the determination of borough boundaries. A compromise of these 
functions to render them “unimportant” so as to meet the Hadley test 
would deprive the regional government of meaning.

130 397 U.S. 50, 54 (1970).
137 387 U.S. 105 (1967).
138 Cf. Hadley v. Junior College Dist., 397 U.S. 50 (1970); Kirkpatrick v. Preisler,

394 U.S. 526 (1969).

Conceding that the functions performed by the city and county 
government are significant, other representational schemes might be 
possible. A method of appointment similar to that used in Sailors v. 
Board of Education™1 could be devised, where each elected borough 
board selected a delegate to serve on the city and county board. Such 
an appointive scheme, however, might violate democratic ideas of good 
government by being insufficiently responsive to the polity.

An elected city and county board may thus prove advisable to insure 
that the representational scheme does not offend democratic notions 
of good government. But if the boroughs arc used as districts in electing 
to the city and county board, and the districts have unequal population, 
Supreme Court approval is not likely.138 While the Supreme Court has 
repeatedly asserted that the principle of one man-one vote is not meant 
as a roadblock “in the path of innovation, experiment, and development 
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among units of local government,” 139 it has now all but mandated that 
experimentation with population variances cannot occur within a sys
tem of direct elections by district.140 Innovation must come from the 
use of such devices as at-large elections modified by a district residence 
plan similar to the one approved by the Supreme Court in Dus ch v. 
Davis.141 Although the Court validated the plan because it seemed “to 
reflect a detente between urban and rural communities that may be 
important in resolving the complex problems of the modern megapolis 
in relation to the city, the suburbia and the rural countryside,” 142 re
fused to extend such reasoning to justify direct election from unequal 
districts within the framework of a federated government.143 A fed
erated government containing racially, socially, and economically heter- 
geneous communities cannot function under a representation scheme 
which does not and cannot, adequately weigh such values. Perhaps the 
Xixon appointed Court can somehow be persuaded to reexamine the 
precedents. Regionalized decentralism in some form is likely to be the 
future of many metropolitan areas. While all government should strive 
to give each man one vote, the Supreme Court has seemingly developed 
a rather absolute standard that is rigidly applied.

\very v. Midland County, 390 U.S. 474, 485 (1968); Sailors v. Board of Educ., 
387 U.S. 105, 110-11 (1967).

140 Hadley v. Junior College Dist., 397 U.S. 50, 56-58 (1970).
141 387 U.S. 112 (1967).
142 Id. at 117.
143 See Hadley v. Junior College Dist., 397 U.S. 50 (1970). Weighted voting is another 

alternative, but it has not been held constitutional and there is some doubt that it 
should be. Note, Equal Representation and the Weighted Voting Alternative, 79 Yale 
L.J. 311 (1969).

111 I he Committee for Economic Development believes the basic requirement of one 
man-one vote should be met by area representatives. Reshaping Government 47,

The Court has not been very disposed to balance one man-one vote 
considerations against other important policies. For example, some 
schemes of government, like that suggested for Los Orange Angeles, 
arc intended to give each man a more effective vote or voice in govern
ment. Despite the Supreme Court’s expressed desire not to do so, its 
present rigid posture on one man-one vote may have a chilling effect 
on innovation.144

Borough Size and Boundaries

Size. The ideal size for a local government is difficult to deter
mine. In terms of economic efficiency, however, there is not much 

J 9 1

doubt that cities in Metropolitan Los Angeles such as Bradbury (popu
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lation 869), Industry (832), and Vernon (299) are too small to be 
viable economic units. There is also not much doubt that the City of 
Los Angeles, with a population of 2,479,015, is too big. Whether a local 
government is too big or too small for maximum economic efficiency 
depends on which local government service is considered. For provid
ing some services, a population of 5,000 may result in maximum effi
ciencies; for providing others, a population of 500,000 may be appro
priate. Economic efficiency, however, is not the only criterion in judg
ing optimum size. The organization of the metropolitan area is equally 
important. Where cities can purchase services from the county, as they 
can from Los Angeles County, they can be smaller than if they had to 
provide all of their own services.145

145 One study indicates that costs of a given service, per unit of service, ordinarily 
decrease up to a population of about 50,000, but do not seem to decrease much beyond 
this point in larger cities. E. Banfield & M. Grodzins, supra note 55, at 34. The Com
mittee for Economic Development has considered various kinds of services and 
concluded that a minimum of 50,000 persons is generally adequate for efficiency. 
Comm, for Economic Development, Modernizing Local Government to Secure a 
Balanced Federalism (1966). However, the Committee for Economic Development has 
also indicated, “there is little hard economic evidence of what the optimun size [of 
minor jurisdictions] should be.” Reshaping Government 20. The Advisory Commis
sion on Intergovernmental Relations had indicated that populations between 25,000 
and 250,000 showed no major tendencies toward either economics or diseconomies 
of scale. Advisory Comm’n on Intergovernmental Relations, Urban and Rural 
America: Policies for Future Growth 56 (1968). The plans for a two-tiered govern
ment in the Province of Ontario call for subunits of government at a minimum of 
8,000 population. 12 Metropolitan Area Digest, Jan.-Feb., 1969, at 1.

146 The exact location of these “communities” is visible in a map provided by the 
Los Angeles City Planning Department. See Appendix: Map. Some persons objected 
to the areas being called communities so they were demoted to the appclation “statisti
cal areas” for planning purposes.

Most large local governments are divided into administrative sub
units, which frequently are different depending upon the services con
sidered. For example, the Los Angeles Police Department has 16 divi
sions, each in charge of part of the geography. The Los Angeles City 
Planning Department has divided the city into “communities.” 146 These 
communities vary in population from 7,193 to 130,133. Although they 
were not formed with this purpose in mind, they might be the basis for 
boroughs.

Boundaries. Location of borough boundaries poses a complex
problem. A possible scheme might be the network of walls created by 
the freeways, but freeways bisect areas of similar socio-economic and 
physical characteristics. Boundaries of the “communities” defined by 
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the Los Angeles City Planning Commission,147 might be implemented; 
these boundaries, however, are coextensive only with census tract 
boundaries, although they generally include more than one census tract. 
Census tract boundaries in turn are determined by such factors as pop
ulation, existence of major institutions such as military bases, existence 
of a central business district, consideration of population growth or 
decline, social or economic character of areas, permanent boundaries 
such as rivers, railroads, and limited access highways, political boundaries, 
similarities of race or nationality, similarity of housing, large housing 
developments, and geographical compactness.148 These criteria may or 
may not be appropriate in forming borough boundaries.

147 See Appendix: Map.
11 Los Angeles County Regional Planning Comm’n, County Planning Division, 

Population Research Section, Criteria for Defining Census Tracts (1966).
14;‘Ni:w York Planning Comm’n, Community Planning Districts: Boundaries and 

Procedures for Modification 6 (1968).
150 The criteria for evaluating proposed changes in district boundaries, as far as 

possible, should conform to these guidelines devised for New York City:
1. No district shall contain more than 300,000 residents.
2. There shall be no more than four districts in Richmond until the 

population exceeds 625,000.
3. The number of districts in Bronx, Brooklyn, Manhattan and Queens 

shall not exceed the borough population divided by 125,000.
4. The districts shall be suitable for the planning of community life.
5. District boundaries shall not separate cohesive local neighborhoods.
6. A district as a whole and/or its subareas shall be known by popularly 

used names.
", Topographical and/or permanent land use features such as parks, 

expressways, rivers, or steep hills which are communication barriers 
shall be used as district boundaries.

8. Districts shall nor have unusual contours or isolated land pockets.
9. The districts as a whole shall coincide, so far as feasible with rhe city’s 

historic communities.
10. Statistical units such as census tracts and health areas, administrative 

service districts such as fire battalion districts and political districts 
such as councilmanic districts, to the degree feasible, shall be taken into 
account in the delineation of district boundaries.

11. Where public parks, waterways, major governmental installations, 
and similar land uses border two or more districts they shall be “Joint 
Interest Areas.”

12. Both sides of the streets which are district boundaries shall be shared 
by the contiguous districts.

The City Planning Commission of New York faced a similiar problem 
in determining boundaries for community planning districts. The city 
was finally divided into 62 such districts, each with a community plan
ning board to provide for citizen participation.149 Boundary establish
ment and modification criteria were developed.150 The City Planning 
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Commission retains final power with respect to changes in boundaries. 
However, the local boards of the affected districts hold public hearings 
on the proposed changes and forward a record of the proceedings to 
the Commission.151 The New York criteria and procedures would be a 
good starting point for determining borough boundaries in the city 
and county of Los Orange Angeles.

151 The Charter provides that the Commission shall “from time to time, modify” the 
map of community districts. The step by step procedures for modifying the map of 
community districts shall be:

A. Requests for modification of boundaries, the creation of additional 
districts or the combination of districts into larger entities shall be 
reviewed by the Commission to determine whether the proposed changes 
meet criteria for districts and boundaries.

B. If the City Planning Commission thinks a proposed change in district 
boundaries conforms with adopted criteria, the local community 
planning board or boards whose districts would be affected, shall be 
asked to conduct a local public hearing.

C. Changes may also be initiated by the Planning Commission. All public 
hearings conducted by the Planning Commission shall be noticed and 
advertised in the same manner as provided in the New York City 
Charter, 197, 199, 200. The boards affected will be asked to conduct 
a local public hearing when such modifications are initiated by the City 
Planning Commission.

D. Public hearings on district boundary changes conducted by local com
munity planning boards shall be scheduled so that at least two weeks 
notice in writing is given to local community organizations, councilmen, 
the Borough President, the Mayor and the Chairman of the City Planning 
Commission.

E. When a proposed change is initiated by a local community planning 
board, the request is to be accompanied by the opinions of all con
tiguous boards.

F. After its public hearing on a proposed boundary change, the local 
board shall forward to the City Planning Commission a record of the 
proceedings with statements and documents submitted by witnesses.

G. Following the receipt of the public proceedings with statements and 
documents submitted by witnesses, the City Planning Commission shall 
make known its decision following its own public hearing.

H. Should the local community planning board fail to hold a properly 
noticed public hearing or fail to submit the proceedings of the hearing 
to the Planning Commission within 60 days, the Commission shall be 
free to take whatever action it deems appropriate.

The City and County as Revenue Raiser and Distributer

Revenue Raising. There is little doubt that present means of
raising revenues for local governments are irrational and inefficient. In 
a metropolitan area, for example, businessmen must deal with many 
types of licenses, franchise taxes, fines, and service charges which func
tion to raise revenue. This variety of obligations imposes a substantial 
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cost on the taxpayer in complying and on the public entity in adminis-
• 1KOtenner.

However, the major reason behind region wide revenue raising is not 
efficiency, but equity. As previously suggested, few purely local prob
lems exist in a widely urbanized area. While the development of a local 
street may justify the imposition of a special assessment on the benefit 
theory of taxation, each street created contributes to a network of streets 
which is the essence of a metropolitan area. In an increasingly mobile 
society where people are not place oriented, it makes less and less sense 
to make the provision of minimum levels of services dependent on rev
enues raised in the area serviced. The Los Orange Angeles proposal 
recognizes this fact and calls for minimum level services to be financed 
through regionally-raised revenues. An additional 15 percent of the 
total revenues collected are distributed as block grants under the pro
posal and are to be used for services above the minimum levels. It is 
suggested that this 15 percent also be raised regionally because of the 
administrative convenience of using the same basic revenue raising 
system.

Revenue Distribution. While many students of local govern
ment believe revenues should be raised regionally, some economists do 
not believe that wealth redistribution should take place at the regional 
level. They believe that redistribution of revenue should take place only 
at the national level. There are several things wrong with such a view. 
First, the national government has not been, and is not now, adequately 
redistributing wealth.* 153 Second, the economists’ emphasis on the na
tional obligation to redistribute wealth tends to excuse the local area 

1'-'The City of Los Angeles recently adopted a temporary, six month, one-cent sales 
tax. The costs of collection and administrative confusion nearly caused the tax to be 
ab adoned. A state administered uniform local sales tax, and a county and state ad- 
ministcrcd property tax reduces the cost of compliance and administration significantly 
in California. See Cal. Stats. 1968, Ch. 1265 for a recitation by the state legislature as 
to problems with local sales taxes that are not uniform.

153 The Mayor of Milwaukee has pointed out that:
(Tlhe time has come for the adoption of a national urban policy which 
consciously discriminates in favor of the central city, even if it is at the 
expense of the suburbs and the rural areas. It seems to me that this is the 
only way we can make up for years and years of policies which have 
discriminated against the central city .... Decades of laissez faire de
velopment within our metropolitan areas have built up walls of racial, 
fiscal, economic and social segregation that are feudal in concept, in
efficient in execution and undemocratic in this age of metropolitan man. 

Address by Henry W. Maier, Realities of Power, Metropolitan Solutions, at Harvard 
University, July 12, 1968.
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from failing to perform that function. Should the City of Beverly 
Hills, whose citizens benefit from being a part of the Los Angeles area, 
have no direct financial responsibility to help cure the problems of 
people living in Watts? Are the problems of the people in Watts re
stricted to the City of Los Angeles because Watts happens to be part 
of the city? Surely the answer to both questions should be no. All of 
the people who benefit from living in the Los Angeles area should share 
its problems. Economists should argue that redistribution of wealth is 
an area as well as a national responsibility.151 * * 154 Regional redistribution 
may be inappropriate where the region is poor, but the Los Angeles 
metropolitan area is the second wealthiest area in the world.155 The 
region could provide for itself if the nation abandoned it. For purposes 
of wealth redistribution, the nation needs the region, while the region 
does not need the nation.

151 It has been argued that if the regional redistribution were effectuated and W atts 
became an excellent place to live, it would be inundated by low income persons from 
outside the region. This is a problem; the central city that markedly improves the 
quality of life for its poor citizens may be inundated by migration, just as removing 
the residency requirements for welfare by the Supreme Court is expected to cause a 
mass movement of the poor to states with generous welfare payments. See Shapiro v. 
Thompson, 394 U.S. 618 (1969). The answer is fourfold. First, it is not suggested that 
the nation abandon its wealth redistribution function. Second, the alternative to not 
building good cities is to build bad cities so people will be discouraged from living 
there. That hardly seems appealing. Third, there is nothing to prevent other metro
politan areas from adopting their own wealth redistribution systems. Finally, a good
city is likely to attract the rich as well as the poor. For example, it is far from
clear that persons migrating to California are on the average of lower rather than
higher incomes, although data on the matter is not available.

155 There may be someone who can contradict this statement, but it is assumed 
that by almost any measure, wealth in the Los Angeles area is exceeded only by wealth 
in the New York area, with the possible exception of the Chicago area. Wealth may 
not be as important a measure as income, but statistics indicated in the Appendix may 
give some idea of the resources available for redistribution in the Chicago and 
Los Angeles Standard Metropolitan Statistical Areas, each of which is high in income 
and wealth. See Appendix: Table III

iso News in Review, 58 Nat’l Civic Rev. 172, 173 (1969).

The notion of wealth redistribution within a metropolitan area 
may be radical rather than incremental. One must bear in mind that 
it is proposed as an ideal, an ideal not without precedent. In Monroe 
County, New York, for example, the City of Rochester, with 19 towns, 
10 villages, and 22 sub-urban school districts in the area have a system 
under which the county recently distributed $40 million in unrestricted 
grants. The city received $12.8 million, the towns and villages S6.4 
million, and the school districts $6.9 million.156
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Equality as Measured by Performance

The Xeed for Performance Equality. The Los Angeles Orange
Angeles proposal is radical in suggesting that equality means equality 
as measured by performance rather than equality of dollar distribution. 
1 he need for this radical departure stems from the present narrow stand
ard of equality promulgated by the courts.

W ithin the last few years, the courts have been asked to extend the 
equal protection clause to provide equal educational opportunity.157 
Lawvers bringing these suits have argued that the states must organize 
their fiscal affairs so that schools in various parts of a state make equal ex
penditures per child for education. They have argued that equal edu
cational opportunities do not exist when one school district spends $500 
per average daily attendee and another district spends $1,000. To date, 
lawvers have been unable to persuade the courts that such inequality 
is actionable. It is obvious that even equal expenditure per child does 
not insure quality education. Ideally, equal protection of the laws 
should ensure that at the end of his public school years, the average 
child educated in a school in a poor area will be able to compete equally 
with an average child educated in a school in a wealthy area.158 159 *

157 McInnis v. Shapiro, 293 F. Supp. 327 (E.D. Ill. 1968), afi'd, 394 U.S. 322 (1969); 
Serrano v. Priest, No. 938254 (Super. Ct., L.A. County, filed Mar. 23, 1969).

15" See Kirp, The Constitutional Dimensions of Equal Educational Opportunity, 38 
Harv. Educ. Rev. 635 (1968). The Kirp recommendation is discussed in Coons, Clune 
& Sugarman, Educational Opportunity: A Workable Constitutional Test for State 
Financial Structures, 57 Cal. L. Rev. 305 (1969). “To call these proposals exotic is 
scarcely to do justice to the uninhibited imagination of their authors. The proffered 
formulas range in their ambitions ... to the vaulting ecstasies of a duty to spend for 
each child what is needed to equalize everyone’s achievement.” Id. at 339.

159 347 U.S. 483 (1954).
iso 163 U.S. 537 (1896).

The reason why courts have failed to develop this concept of equal 
protection stems from the Supreme Court’s reasoning in Brown v. Board 
of Education.™ In revoking the separate but equal doctrine of Plessy 
v. Ferguson™ and replacing it with the doctrine of integration, the 
Court attempted to secure equal protection indirectly. The Court had 
been persuaded by social scientists that inequality would be eliminated 
through integration, which is at best an indirect approach, if a workable 
approach at all. The Court might have done better to strictly enforce 
the equality component of the separate but equal doctrine, which en
forcement had never been attempted. If resources allocated to blacks 
over the last 100 years had been equal as measured by need or perform
ance standards, this nation would not be as racially segregated as it is.
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The Supreme Court should have adopted the philosophy presently 
demonstrated in Black Power sentiments which simply demands the 
resources needed to achieve equality. Integration is of secondary im
portance because it will come only with equality.

One problem encountered in requiring expenditures sufficient to 
equalize education is that the school systems are not responsible for 
curing all the problems that make it difficult for the child to learn. 
Children from broken homes, for example, may be less educable.161 
Broken homes may result from an inadequate or misdirected welfare 
program. To require schools to spend enough on education to cure 
the deficiencies caused by broken homes is a misallocation of resources. 
The county, on the other hand, is primarily responsible for welfare and 
cannot solve its welfare problems when the educational system is pro
ducing unemployable people. If the school district, county, city, and 
special district were all one government, however, government could 
be organized to provide all governmental services equally, measured by 
performance, to all people in the region. If that is accomplished, ex
penditures in a ratio of two to one in the poor as compared with the 
wealthy areas may suffice to produce equality in the performance of 
all governmental services. Without such a comprehensive approach, to 
produce high school graduates of equivalent accomplishment through 
the public schools, expenditures on the order of 10 to one might be 
required in poor areas. Such high expenditure ratios are not likely to 
be politically feasible.

161 See J. Coleman, E. Campbell, C. Hobson, J. McPartland, A. Mood, F. Weinfeld 
& R. York, Equality of Educational Opportunity (1966).

Social scientists led the courts astray by the use of social data in 
Brown v. Board of Education, and today they are preventing the courts 
from forging ahead by arguing that increased expenditures do not nec
essarily result in better performance—that equal inputs do not neces
sarily result in equal outputs. While that may be true, the burden should 
be on social scientists to disprove the inference that increased inputs 
result in increased outputs, an inference which would seem to be the 
most obvious result. After all, governmental budgets are increased 
yearly, on the theory that more money provides better governmental 
service. If more money does not produce better results, there should 
be a moratorium on all increases in governmental expenditures until the 
economists produce answers.

Criteria for Performance Evaluation. In order to determine
how much money to allot to each borough, it is necessary to know the 
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average level of performance, or the quality of governmental services 
in rhe city and county area. Whatever the average is, the proposal 
indicates that governmental services must be provided in each borough 
to within 80 percent of the average level.162 Developing the standards 
and determining what is 80 percent of the average level of performance 
is no easy task.

b;- To provide a simple example, if the sole test of the quality of police services were 
response time to calls for help, and the average response time in the whole area was 
10 minutes, the average response time in each borough would have to be no more than 
12.5 minutes. Enough money would have to be provided to the borough to attain the
125 minute average response time, assuming police services were being provided by 
contract with the city and county.

11 C. Ridley & H. Simon, Measuring Municipal Activities (1938). However, there 
is apparently little hope for a breakthrough in the near future.

' '■ Personal communication with Werner Z. Hirsh, Professor of Economics and 
Director, Institute of Government and Public Affairs, University of California at Los 
Angeles.

While the formula for the Los Orange Angeles proposal requires that 
standards be developed so the quality of governmental services can be 
measured, the sad fact is that public administrators, economists, and other 
social scientists have failed to show how to measure performance. By 
and large, no one can adequately explain what average policing is, what 
average education is, what an average health program is and so forth. 
Performance standards or means of measuring performance have not 
been developed; indeed, there has been little development of the tech
nique in the 30 years since publication of a classic study on the matter.163 
The proposal is virtually dependant on answers to these questions.

Economists working on program budgeting may be able to provide 
some answers.164 Regardless, adoption of the proposal should proceed 
with hope that this will force work on the development of more sophis
ticated measures. Some standards do exist. The American Insurance 
Association, for example, sets insurance rates for areas by determining 
the amount of loss suffered bv fire destruction. An efficient fire depart
ment can result in a lowering of rates.

If criteria for evaluation are to be extracted we need objective meas
urements of performance. Is a police department to be highly rated 
because it has quick response to calls? Is response to calls a policeman’s 
only function? Is a policeman a peacekeeper, or a law enforcer, or a 
public servant with broader missions? How should these various func
tions be measured when determining the quality of police service? IIow 
docs one measure the effectiveness of deterrence of criminal behavior 
as distinguished from success in arresting persons who have already 
committed crimes? Is the measure of performance the extent to which * 125 
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people feel safe or secure? Are police services such as traffic direction 
and enforcement to be separately considered? Should one criterion be 
that police come from the same socioeconomic and racial background as 
the policed? Even with inadequate measures of efficiency, decisions 
are made committing resources to police. No one has said that we should 
not do so because we cannot measure the quality of services.105

In some states, Missouri for one, the courts, in reviewing annexation proposals, 
must determine the quality of service existent in areas to be annexed and the ability of 
the annexing city to provide quality service. Mo. Stat. Ann. § 71.015 (1959). For an 
example of a court’s detailed analysis of the quality of services, see City of Cape 
Girardeau v. Armstrong, 417 S.W.2d 661 (Mo. Ct. App. 1967).

160 There have been some recent movements to begin the study of performance of 
governmental programs and services. Senator Walter Mondale introduced a bill in the 
90th Congress that would have led to the creation of a Council of Social Advisers to 
study the social consequences of public policies and programs. S. 843, 90th Cong., 1st 
Sess. (1967). The Rand Corporation is conducting a study about needs for municipal 
services and how they can be most equitably furnished to various neighborhoods and 
social and economic groups. HUD News, No. 69-0268 (Apr. 15. 1969).

If the Los Orange Angeles proposal could stimulate the development 
of better means for measuring the quality of governmental services, 
that by-product alone would be justification for the experiment.166 
Meanwhile, one must proceed on the faith that measures will be de
veloped. That faith is warranted if ample resources arc devoted to 
the task. Virtually the full time task of the city and county representa
tives will be to develop and revise standards of measurement; the other 
burdens of governing will fall on borough governments. These ex
perienced representatives can develop standards for measurement if. 
from the outset, they employ skilled staffs and stimulate academic and 
professional groups to define quality performance and devise means of 
measurement.

It is hoped that city and county representatives will be knowledgeable 
about government, educated about the necessity of compromise in es
tablishing criteria, informed of the values of the boroughs they repre
sent, and able to weigh the various criteria developed. One final hope 
is that representatives will be sensitive to the human need for variation 
and will also be responsive to changing values over time.

A Word to Decentralists

Advocates of home rule and decentralization should find comfort in 
the Los Orange Angeles proposal because power is conferred on the 
borough, which is made primarily responsible for all local government. 
By concentrating power in one government at the borough level rather 
than in many governments across a broad area, a focal point for citizen * 160 
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participation is provided. The financing scheme will endow the borough 
government with revenues as a matter of right.

More power comes to a locality not only by combining governments 
bur by sharing the powers of a charter city. Charter cities co-opt more 
power from the state than do any local governments in California. In the 
event of a conflict between state law and local laws, the local laws prevail 
in local affairs.167 Many cities in the Los Orange Angeles area, however, 
presently have no charter power.168 If local laws of such general law 
cities conflict with state law, the local law must yield.169 Although Los 
Angeles County is a charter county, the powers of charter counties are 
highly circumscribed by state law.170 A million people in Los Angeles 
County live in unincorporated areas and therefore do not even enjoy 
the breadth of local power afforded residents of general law cities. 
Orange County is a general law county, and residents of unincorporated 
areas in Orange County enjoy still less power.

167 Cal. Const, art. XI, § 8(j).
lc*For example, Los Angeles County cities such as Beverly Hills, Gardena, Lywood, 

Monrovia, Montebello, Norwalk, South Pasadena, and West Covina, ranging in 
population up to 92,000, are general law cities and thus people in those areas do not 
enjoy the maximum amount of home rule powers available. Such Orange County 
cities as Buena Park, Fullerton, Garden Grove, and Westminister, which range up to 
118,000 in population, are similarly disadvantaged.

169 Cal. Const, art. XI, § 11.
170 Cal. Const, art. XI, § 7’/^.
171 E. Banfield & M. Grodzins, supra note 55, at 40-41. For example, the authors 

make the following syllogistic argument, with tongue in cheek:
Dogcatching, for example, could be done ‘adequately’ only through a 
metropolitan-wide government if the following arguments were accepted: 
dogs are no respecters of municipal boundaries; the control of stray dogs 
is essential to the health and safety of urban populations; there must be 
a quick and complete circulation of information regarding stray dogs 
throughout the metropolitan area . . . dog pounds must be located so as to 
be within easy access of all population groups within the area; the need 
for dog control is so great and the professionalization of personnel so 
difficult that it would be dangerous to rely upon any cooperative dog
control arrangements among the separate local governments concerned; 
and ‘Balkanization’ of local government prevents leaders in dogcatching 
from operating within the central cities where their services are most 
needed.

Despite all this, persons who advocate home rule may view the power 
of the city and county to impose standards as one which will permit 
the evil of supergovernment to begin in the Los Orange Angeles region. 
Their fears clearly cannot be totally eliminated because the proposal is 
one which hopes to secure better regionalism while securing better 
decentralization. Decentralizers fear the tendency on the part of the 
regionalizers to argue that everything is regional.171
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There is another aspect to the danger that regionalists would make 
everything of regional import. Specialized regionalists might develop. 
Under most building codes, for example, it is possible to obtain variances 
from the code where the variance does not materially jeopardize basic 
health, safety and welfare. Professionals make almost everything basic 
to health, safety and welfare, however, and allow no departure.172 If 
the Los Orange Angeles City and County Board is dominated by re
gionalists, and in particular by regionalists who are specialists in a field, 
the opportunity for meaningful local option through flexibilty at the 
borough level may well be nil.

172 Professor Fred Case, who sat on the variance-granting body for a time, uses 
electrical outlets as an example. The code requires four electrical outlets per room 
and variances arc not allowed if someone wishes to build with three outlets per room. 
Can it really be that a three-outlet room is unsafe, unhealthy or interferes with welfare? 
Babcock and Bossclman have also recognized the problem of centralized and specialized 
zoning and building code enforcement that tends to make all requirements basic. They 
suggest some standard for determining what is of regional as distinguished from what is 
of local concern. See Babcock & Bossclman, Citizen Participation: /I Suburban Sug
gestion for the Central City, 32 Law & Contemp. Prob. 220 (1967).

173 See note 10 supra and accompanying text.

The possibility that the Los Orange Angeles proposal creates a frame
work for systematic erosion of power at the decentralized level is a 
real one. While the proposal is designed to prevent this from happening, 
implementation does not always follow design. It is difficult to institu
tionalize decentralization when it is basic to bureaucratic systems to 
attempt problem solving by passing responsibility to the next higher 
level of government. Perhaps the best way of preventing erosion of 
power from occurring is to send representatives to the city and county 
government who are fully aware of the need for self-determination. 
Partly to guarantee such a result, it was previously suggested that repre
sentatives be appointed by the boroughs and not be separately elected 
as a regional body.173 If the constituency of the representative is the 
borough and its citizens, the proposal for a regionalized decentralization 
is not likely to become regionalized beyond its design.

A Word to Regionalists

People who support regional government should support the Los 
Orange Angeles proposal, although some may be cautious because func
tions for the city and county government other than revenue raising, 
revenue distribution, and standard setting have not yet been discussed. 
They would want the proposal to indicate that certain other functions 
such as freeways, mass transit, air pollution control and the like will be 
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made the governmental responsibility of the city and county. Despite 
the need to gain the support of regionalists, however, the urge to specify 
those functions which should be made a responsibility of regional gov
ernment is resisted. Others have provided lists of regional, as distin
guished from local, functions.174

174 For scale economies and a discussion of appropriate levels of government for 
various services, sec Advisory Comm’n on Intergovernmental Relations, Performance 
of Urban Functions: Local and Areawide (1963); Hirsch, The Supply of Urban 
Public Services in Issues in Urban Economics 477, 504-12, 517-18 (H. Pcrloff & L. 
Wingo ed. 1968); Mars, Localism and Regionalism in Sant hern California, 2 Urban 
Xffairs Q„ June, 1967, at 47.

175 For example, the proposal would not interfere with the responsibility of the 
State Highway Department in its supervision of freeways.

>76 See notes 2-14 supra and accompanying text.

Instead, regionalists should consider the following points. First, the 
proposal does not suggest that all functions of state and local govern
ment be given to boroughs, but merely most of these functions peculiar 
to local government. The state would therefore continue to exercise 
responsibility.175 Second, the standard-setting function of city and 
county government permits significant leverage. To illustrate, while the 
city and county entity does not have the governmental responsibility 
to develop a regional park, it might well require, as a standard, that 
regional parks be provided. The boroughs could then cooperate in pro
viding a regional park, perhaps contracting for the development and 
maintenance of such a facility with the city and county. Third, the 
proposal is designed so that functions which should be handled on a 
regional basis, as dictated by the socio-economic-political marketplace, 
will be handled regionally. The proposal indicates that the city and 
county will maintain machinery capable of providing services to sub
units of government under contract.176 The city and county will be 
specifically given funds in the nature of a small subsidy to maintain 
service capability. The proposal also indicates that the boroughs will be 
given only enough funds to purchase the minimum service required 
from the city and county. To the extent a borough is guided by eco
nomics, it will contract with the city and county for all services where 
economy of scale is important and the city and county can provide 
better service at lower costs. Sociopolitical considerations may lead the 
borough to provide the service itself or to contract with other govern
ments to provide the service. If it does so in the face of lower costs 
from the city and county, it must do so by spending its block grant 
funds, other unused credited funds, or funds raised by its own taxes, but 
minimum levels of service must be maintained. W here regional econo
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mies of scale are not important, the borough will tend to provide its 
own service since the city and county service will be at least as costly. 
Moreover, since boroughs can provide their own services and can con
tract with others to provide services, there will be ample competition 
to induce the city and county to efficiency. Since city and county effi
ciency leads to reduced support to the boroughs, the boroughs in turn 
will be stimulated to render better services at a lower cost. In short, the 
socio-economic-political marketplace will determine which functions 
will be provided regionally and which by the boroughs. It may well 
be that all of the functions that specialists advocate should be region
alized will be regionalized. Meanwhile, the city-county-borough system 
is flexible. Boroughs can and will opt in and out of contracts with the 
city and county, and the pattern will change over time.

Conclusion

It is mainly the combination of suggested changes in the City and 
County of Los Orange Angeles proposal that add up to radical change. 
Many aspects of the proposal are less radical and have either been applied 
in practice or have at least been the subject of substantial discussion. For 
example, the notion of one government for an area rather than many 
substantially exists for the City and County of San Francisco. The San 
Francisco area is composed of the city and county and a school district, 
which, though separate governmentally, are coextensive geographi
cally.177 San Francisco participates in only two regional special districts 
and has within it two large defunct special districts. San Francisco, there
fore, virtually has but one local government.

177 In 1921, citizens in Alameda County, California, voted on a proposal to form a 
City and County of Alameda that would have consolidated school district administration 
with the city and county administration and would also have permitted the creation 
of boroughs with broad powers. The proposal was defeated in the election. California 
Legislature, Assembly, Interim Comm, on State and Local Taxation, Report of 
the Subcomm., The Borough System of Metropolitan Government for Metropolitan 
Areas 36-38 (1951).

The proposal that the region be the fund raiser is an incremental idea 
which builds on the well-accepted notion that revenue raising for many 
local governmental services should be shifted to a higher level of gov
ernment. More and more local revenues come from state and federal 
sources. The suggestion that standards be regionalized is likewise in
cremental in the sense that it goes beyond regional planning to give the 
regional government power to ensure that regional values arc recognized 
by local governments. Furthermore, the fact that the city and county 
can and will provide services by contract suggests that the economics 
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of the matter will insure the provision of truly regional services by the 
city and county, since boroughs can opt out only if they wish to pay 
the high price. In at least some areas of government, the time when any 
minimum level of service was acceptable has long since past. In educa
tion, in particular, minimums are imposed by the state. It is a short step 
to suggest that minimums for all services should exist. The notion that 
equality of governmental services be measured by performance stand
ards hopefully awaits an early determination by the Supreme Court. 
Equal protection requires no less. In the meantime, the people or their 
legislative bodies must move ahead of the courts as agents for social 
change in the area of equal protection of the laws.

Block grants, it is noted, are proposed with increasing frequency and 
may see greater use on the federal level with the Nixon administration 
and the end of the fiscal squeeze imposed by the Vietnam War. De
centralization likewise is hardly novel. The borough idea has long 
been authorized in Los Angeles and the county service area and com
munity service district laws are forerunners of a regionalized-decen- 
tralized system.

It is not essential that ideals be achieved. It is proposed, for example, 
that education be included in the government, although it need not be. 
It is also not essential that the proposal cover anything more than the 
Citv of Los Angeles area. It is important, however, to have ideals in 
mind. Ideals are never reached; but to start with compromised ideals 
is hardly likely to result in the kind of improvement needed to solve 
the crises of government in metropolitan areas like Los Angeles.178

178 Some readers may have rhe subliminal feeling that the proposal is somehow 
racist or separatist because black, white, brown and yellow boroughs may be maintained 
indefinitely. People with similar values may tend to live together in boroughs, but 
given the dynamic use of government to provide equality, the boroughs are no more 
likely to be racially distinct than neighborhoods are now. On balance, the proposal 
should tend to racial integration. “There are many people of good will in American 
society who think that black communities should sever all relation with white society. 
Neighborhood government challenges this separatism, and instead seeks the inclusion of 
localities, black and white, into the general government.” M. Kotler, Neighborhood 
Government 87 (1969).
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APPENDIX: TABLE I

Total Revenue Per Capita ....

Property Tax Revenue Per 
Capita ......................................

Sales and Use Tax Revenue
Per Capita ..............................

Utility Earnings Revenue Per 
Capita ......................................

Assessed Valuation Per Capita.

Expenditures Per Capita ..........

Expenditures for Parks and
Recreation Per Capita...........

Expenditures for Public Safety 
Per Capita ..............................

Elementary School Districts
Assessed Valuation Per Child 
in Average Daily Attendance 
(ADA) ....................................

High School Districts
Assessed Valuation Per ADA

Unified School Districts
Assessed Valuation Per ADA
Elementary Pupil...................

Assessed Valuation Per ADA
High School Pupil ...............

Expenditures Per ADA Uni
fied School Districts.............

Expenditures per ADA for 
Teachers Salaries, Unified 
School Districts .....................

School Tax Rates For $100
Assessed Valuation ...............

All Rates for County, City, 
School and Flood Control Per 
$100 Assessed Valuation ....

Highest Lowest
Cities

Vernon $12,970.22 Baldwin Park $34.82

Vernon 1,376.60 Cerritos .08

Vernon 13,335.00* Palos Verdes Estates 223

Vernon 410.00 Los Angeles 5.82

Vernon 710,523.33 Baldwin Park 947.91

Vernon 21,005.00 Baldwin Park 34.44

Commerce 92.00 Vernon .00

Vernon 10,220.00 Lakewood 7.58

School Districts

Gorman $133,300.00 Willowbrook $ 1,800.00

W. S. Hart 51,600.00 Compton 17,900.00

Beverly Hills 82,700.00 Baldwin Park 4,900.00

Beverly Hills 118,900.00
Norwalk-LA

Mirada 16,100.00

Beverly Hills 975.01 478.37t

Beverly Hills 528.34 Baldwin Park 261.51

Beverly Hills 2.6 Rico Rivera 6.1

General

Beverly Hills $6.4 Claremont $10.2

•Total Revenue less than Sales and Use Tax Revenue reflects a mistake in source.
IThe source does not identify the school district but indicates it as the lowest in the 

county.



APPENDIX: TABLE II
Beverly Hills

Population
Total 1960 ............................................................... 30,817
% Non white......................................................... 6.1%
% Negro............................................................... 2.1%
Negroes, 1967 ........................................................
Estimated population, 6/30/67................................ 35,350

City expenditures per capita, 1966-67...................$ 212.64
Assessed value of property subject to local

tax rate, 1966-67 .................................................. $295.1 million
Highest tax rate for city purposes, 1966-67......... $ .90
Tax rate for all purposes, 1967-68—highest $ 6.87

lowest
average

Sales and use tax revenues, 1966-67........................ $2.3 million
School data, kindergarten—12th grade, 1966-67
Expenditure per student

Elementary ........................................................
High ....................................................................
Unified ...............................................................$1,204.86

Maximum tax rate
Elementary ........................................................
High ....................................................................
Unified ..............................................................$ 1-65

Assessed valuation per average daily attendance
Elementary ........................................................
High ....................................................................
Unified .............................................................. $ 56,055

Compton 1 os Angeles Santa Monica L. A. County 
1966-tn

71,812 2,479,015 83,249
40.1% 16.8% 6.2%
39.4% 13.5% 4.9%

50,371
76,600 2,779,500 88,900

$ 63.63 $ 124.11 $ 131.37

$107.1 million $6,667.4 million $277.9 million
$ 1.23 $ 2.078 $ 1.23
$ 11.69 $ 9.45 $ 7.22 $14.66

$5.43
$ 8.62

$1.4 million $57.1 million $2.4 million
State-'unde

$ 401.58 $503.66
$ 1,178.91 $858.64

$ 613.77 $ 1,114.36 $623.00

$ 2.50
$ 1.65

$ 2.65 $ 2.65

$ 6,755 $12,082
$18,838 $32,477

$12,931 $28,237 $37,574

R
eg

io
n

a
lized-D

ecen
tra

lism

Bureau of Census, U.S. Dep’t of Commerce, County and 
City Data Book (1967); California Statistical Abstract 
(Budget Division, California Dep’t of Finance ed. 1967); 
California Teachers Association, Selected Financial 
Data, School Districts, 1966-67; Compton, Planning

Grant Application for Model Neighborhood Demonstra
tion Cities Program (1968); 3 State & Local Taxes Serv. 
(Cal.) 31,850 (1967); State Controller, Annual Report 
of Financial Transactions Concerning Cities of Cali
fornia, Fiscal Year. 1966-67.

sO
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Taxable Payrolls, 1967 ........................ .........»...
Bank Deposits, 1966...............................................
Savings & Loan Capital, 1966.........................
Population, 1966 .....................................................
Sales, 1963 ..............................................................
Manufacturers, Value Added, 1965....................
Average Weekly Earnings,

Manufacturing Production Workers.............
Median Family Income, 1959..............................

Chicago Area 
$ 3,895,000,000 
$19,735,000,000 
$ 7,406,000,000

6,732,000
$ 9,889,000,000 
$12,209,000,000

Los Angeles Area 
$ 3,856,000,000 
$13,179,000,000 
$12,961,000,000 

6,789,000
$10,687,000,000 
$ 9,684,000,000

$127 $132
$7,342 $7,046

Cook County Los Angeles County
Assessed Value of Property, 1966........................ $18,198,948,000 $15,907,946,000

Illinois California
Total Personal Income, 1968................................ $43,898,000,000 $77,433,000,000
Per capita Personal Income, 1960 9

Rank Among States (including D.C.) 1968 7 5

Sources: Standard Metropolitan Statistical Area data and state data for 1960 from Bu
reau of the Census, U.S. Dep’t of Commerce, Statistical Abstract of the 
United States 19,322 (1968). State data for 1968 from Office of Business 
Economics, U.S. Dep’t of CoiMmerce, Survey of Current Business, Apr_, 
1969, at 17, 20. The Cook and Los Angeles County Data are from 5 Bureau 
of the Census, U.S. Dep’t of Commerce, Census of Governments: Taxable 
Property Values, at table 18 (1967). Table 17 of the same publication indi
cates Cook County assesses nonfarm houses at the rate of 36.4 percent of 
market, so the market value of taxable property in Cook County might be 
about $54 billion, assuming other property is assessed at the same ratio. In 
Los Angeles County the ratio is 19 percent, so market value of taxable prop
erty is some $80 billion.
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APPENDIX: MAP
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REBUILDING THE URBAN POLITICAL SYSTEM: 
SOME HERESIES CONCERNING CITIZEN PAR
TICIPATION, COMMUNITY ACTION, METROS, 

AND ONE MAN-ONE VOTE
Robert G. Dixon, Jr.*

In examining the possibilities for structural reform of local gov
ernment, Professor Dixon analyzes the existing institutions, the 
movement toward citizen participation inspired by the Office of 
Ecotiomic Opportunity and the Department of Housing and Ur
ban Development, the use of nevo proportionalizing devices to 
insure minority representation, the growing Councils of Gov
ernments movement, and the impact of the one man-one vote con
stitutional doctrines. He concludes that the key to successful local 
improvement and the essence of viable democratic government 
is concern for community in the political sense and the effective 
political representation of actual interests.

Much literature on improvement of local government tends to be 
either too abstract or too specialized, yielding utopian designs incapable 
of implementation or nontransferable, ad hoc studies.1 A growing mass 
of specialized studies down to the sewer and subsewer level creates a 
new kind of waste disposal problem. .Many are working papers or 
reports, “published” and freely distributed by courtesy of society’s 
modern mimeo-xerox-litho-technologv and the oversupply of professional 
journals and newsletters. Concurrently, there is a somewhat smaller 
mass of utopian grand-design studies. These studies plan for a 
metropolitan heaven, but usually are doomed to failure because they are 
not sufficiently related to people—the people who live in the reality of 
daily politics and who must be reached and saved on those terms or not 
at all. To be sure, there is some hyperbole in these characterizations, and 
out of all this activity some good has emerged; in some areas, at least, 
basic positions are shifting.2

Professor of Law, George Washington University National Law Center. A.B., 
Syracuse University; L.L.B., George Washington University. Member of the District of 
Columbia Bar.

This statement can be borne out by perusing the more than 16,500 entries in Public 
Administration Service, Metropolitan Communities: A Bibliography 1956-1967, 4 vols.

- One observer has suggested that “each American community which has achieved 
public and political acceptance of planning . . . should now consider the abolition of

[ 955 ]
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The key to successful local improvement and structural reform is 
effective political representation, which must include concern for actual 
interests and not merely gross population factors. Political representa
tion deficiencies subvert all attempts to reinvigorate existing city and 
county councils, producing a general tension between the apolitical 
urban expert and the urban voter, and specific grievances in the inner 
city Negro ghettos.* 3 Representation problems also underlie the slow 
progress toward regionally consolidated urban governments. There 
must be a breakthrough at this point if the nation is ever to achieve a 
democratic consensus for creating a new urban polis bringing into one 
political system the Negro ghetto and the surrounding white city
suburban area.

the separate appointed planning board as an official institution and the purposeful 
transfer of its policy activities to the elected local governing body.” Craig, Pomeroy 
Memorial Lecture: A Plea for the Eventual Abolition of Planning Boards, Planning 68, 
69 (1963).

For discussion of the need to merge planning into politics and citizen action, sec 
Herman, Planners and Politicians: A Machiavellian Team, Planning 55 (1968); Jenkins, 
The West End Task Force, Planning 168 (1969); Locks, Underlying Causes of the 
Reconciliation Problem, Planning 52 (1968); Taft, Citizen Participation in Planning 
and the City Government Structure, Planning 162 (1969).

3 See National Advisory Comm’n on Civil Disorders, Report 81 (1968).
4 N.Y. Times, Nov. 19, 1969, at 28, col. 1.
5 Id.

One of the larger spoons now stirring the urban muddle is the federal 
government, and this fact has major implications for local political 
representation and for the development of a consensus for effective 
structural change. Local governments, legally always the “creatures" 
of their states, are increasingly the fiscal and administrative partners 
in various Washington-based assistance, service, and improvement pro
grams. There may be as many as 400 separate federal and state pro
grams that affect localities.4 Illustrating the depth of involvement with 
the federal government of some local governments, New York Citv 
in effect maintains an embassy in Washington, and cooperative city 
lobbying has been called for by Mayor John Lindsay.5

It is commonly said that the money factor is dominant and that it 
explains municipal links to Washington in education, health, welfare, 
recreation, transportation and other areas, including even law enforce
ment assistance. In terms of the total implication for political representa
tion, urban consolidation, and program development and acceptability, 
however, more than money is involved. At the risk of overgeneralizing, 
five observations can be made: (1) the need to augment local funds 
for physical reconstruction and welfare services, as broadly defined, 
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points cities toward Washington; (2) the federal government’s role—a 
mixture of money-control and genuine concern—has expanded to in
clude program suggestion, local plan approval, and shared administra
tion; (3) the federal government’s expanded involvement necessarily 
aborts the political process of obtaining a full local consensus on pro
gram content and priorities, which would be needed if the only 
available money were from local sources; (4) attempts to invigorate 
local-metropolitan political processes have been inconsistent, either 
integrative through the council of governments (COG) movement or 
disintegrative through “citizen participation” devices; and (5) the Su
preme Court’s developing but internally confused one man-one vote 
concept, as applied locally, points in opposite directions, both for and 
against identifiable group representation.

From the perspective of creating a viable, urban-metropolitan political 
base for the urban-metropolitan administrative structures, many of 
which now are federally funded, semi-independent duchies, there are 
several dominant elements for study: the theory and current constitu
tional law of political representation, the recent and potentially disin
tegrative thrust toward “citizen participation” or “community action” 
as an adjunct of federally based programs, and the integrative possibili
ties in the councils of governments movement. Modest but potentially 
feasible solutions to the problem of creating a viable political base, 
include use of enlarged city councils elected from many single-member 
districts in order to continue, but at the same time domesticate, the 
“citizen participation” movement;6 willingness to experiment with var
ious proportionalizing devices to ensure minority representation; and 
regional councils of governments to serve as overall coordinators, with 
or without some formal city-county consolidation as a corollary.

«The Advisory Commission on Intergovernmental Relations has proposed that city 
and county governments create neighborhood subunits of government with elected 
councils and some taxing powers. .Advisory Comm’n on Intergovernmental Relations, 
New Proposal for 1969: ACIR State Legislative Program 803-10 (1968). Although 
superficially appealing in terms of “community” and certainly preferable to splitting a 
neighborhood into overlapping control groups through functional decentralization, the 
ACIR proposal is not endorsed in this paper. The same purpose can be achieved, while 
avoiding the dangers of political fragmentation, by larger city and county councils, 
elected from more local districts.

Interwoven throughout the discussion of these problems and solutions 
is a more fundamental and disturbing theme, uniquely germane to 1970 
and the future. If, for multiple reasons not apparent five years ago, 
when the flow of federal funds to cities massively increased, the re
establishment of viable big-city politics is not feasible, the country will 



958 The Georgetown Law Journal [Vol. 58:955

be left with a variously funded administrative quagmire. Citizen par
ticipation and community action programs will have some disparate 
functional impact, but will not govern the city. Would the democratic 
value of one man-one vote then become simply irrelevant, along with 
the newer standards for legislative apportionment and districting, and 
concern for minority representation? Would any suburb wish to 
join a sinking city in a cooperative council of governments venture? 
Logically, an initial examination must be made of what in fact con
stitutes big-city government.

The Quiet Revolution in Local Government

NEW THEME OF “CITIZEN PARTICIPATION”

The newest development in local representation—more recent than 
“one man-one vote” and overdue for integration with it7—is the flourish
ing experimentation with various types of citizen participation devices. 
Through their varied local activities the Office of Economic Oppor
tunity (OEO) and the Department of Housing and Urban Develop
ment (FIUD) have been major forces in this development, but the 
phenomenon is spreading to all service programs. The movement was 
sparked by the requirement of “maximum feasible participation" of the 
poor in the Economic Opportunity Act of 19648 and the HUD require
ment since 1966 of “widespread citizen participation” in the Model Cities 

7 For a detailed analysis of representation theory and practice, the new constitutional 
mandates, minority representation devices, and local government applications, sec 
R. Dixon, Democratic Representation: Reapportionment in Law and Politics (1968).

8 Pub. L. No. 88-452, § 202, 78 Stat. 516, continued by Economic Opportunity Amend
ments of 1967, 42 U.S.C. § 2781 (Supp. IV, 1969). Under the original enactment, com
munity action was to be “developed, conducted, and administered with the maximum 
feasible participation of residents of the areas and members of the groups served.” Id. 
One writer has noted that this significant statement was not in the Administration’s 
draft of the OEO legislation or in the early prints of the bill. “As a matter of fact, 
the phrase came out of a two-martini lunch shared by Adam Yarmolinsky and Dick 
Boone who then prevailed upon Congressional staffers to put it into the original OEO 
legislation as it was being redrafted for the umpteenth time.” Hamilton, Citizen Partici
pation: A Mildly Restrained View, 51 Pub. Management, July, 1969, at 6, 7. See also 
Yarmolinsky, The Beginnings of OEO, in Perspectives on Poverty II, On Fighting 
Poverty: Perspectives from Experience (J. Sundquist ed. 1969). See also Advisory 
Comm’n on Intergovernmental Relations, Intergovernmental Relations in the Pov
erty Program (1966).

Subsequently, in 1967 the Act was amended to enhance the role of state and local 
governments in designating community action agencies and participating in the 
governing boards. Economic Opportunity Amendments of 1967, 42 U.S.C. 2790(a). 
2791(b) (Supp. IV, 1969).
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Program.9 The resultant devices included elected community boards, 
citizens committees, community corporations, task forces, and employ
ment of the poor as trainee-administrators in the programs themselves.

9 Demonstration Cities and Metropolitan Development Act of 1966, 42 U.S.C. 
S 3303(a)(2) (Supp. IV, 1969).

10 Id. 5$ 3301-74.
11 HUD Community Development Agency Letter No. 3, Citizen Participation, Nov. 30, 

1967.
™ld.
13 See Hyde, HUD Builds Partnerships for Participation, 51 Pub. Management, 

July, 1969, at 17, 18-19.
14 Id. at 19.

In implementing the Demonstration Cities and Metropolitan Develop
ment Act of 1966,10 HUD required that opportunities be created for 
citizens of a model neighborhood “to participate actively in planning 
and carrying out the demonstration.” 11 Local implementation of this 
rather unrestrained delegation of power has taken a variety of forms. 
There may be a local citizens’ veto power whereby the entire demon
stration staff is responsible to and supervised by a neighborhood citizens’ 
board. Citizens may participate through a coalition board representing 
the city government, other public bodies and private institutions. Alter
natively, a citizens’ group may have an advisory but not a control 
function, reviewing and making nonbinding recommendations on plans 
prepared by the professional staff.

Thus, the citizen’s role may be infused in the demonstration agency 
structure, or it may be ensured by a separate and parallel citizen 
structure. In the latter instance, HUD requires that “the leadership of 
that structure must consist of persons whom neighborhood residents 
accept as representing their interests.” 12 Left unresolved is the crucial 
issue of what “representation” means in this context and how it is to 
be effected. The local response has varied from establishing some kind 
of election process, to administrative “recognition” of existing neigh
borhood “leadership,” to designation by the local chief executive, con
sidering such factors as race, income level, and degree of militancy.13 
The aborting of the local political system and the dispersal of energy 
implicit in some of these model city forms is obvious. In an effort to 
prevent model city programs from contributing to “further fragmen
tation of local government powers,” the Nixon Administration now 
requires prior approval of comprehensive development programs by the 
local governing body.14

Because original OEO activities did not create a new pool of con
ventional employment, there was early pressure to convert training 
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programs such as Job Corps and Neighborhood Youth Corps into direct 
employment programs. Local OEO-sponsored agencies themselves were 
staffed partly by unskilled and under-educated members of the groups 
to be served. Developing black consciousness strengthened this trend.15 
The vague concept of participatory democracy evolved into partici
patory administration, thereby gaining strength. Because the program to 
be administered was still developmental, major policy influence was 
possible, although not without friction.16

15 Miller & Rein, Participation, Poverty, and Administration, 29 Pub. Ad. Rf.v. 15, 
17 (1969).

1-6 Conflicts with existing local governmental bodies were inevitable. In Durham, 
North Carolina, for example, a young Negro community organizer working for the 
local OEO Community Action Agency, Operation Breakthrough, organized 21 
Community Councils, yielding a citywide action organization. The resulting racial 
equality agitation led to a demand effectuated through two North Carolina Congressmen 
that the organizer be fired. See J. Strange, The Politics of Protest: The Case of 
Durham (Southern Political Science Association panel paper, 1968). In some cities, 
notably San Francisco and Philadelphia, an initial dominance of the poverty program 
by Negro independents reverted back to city hall as the result of splits in the Negro 
community; in other cities, such as Oakland, the control of the Economic De
velopment Council went from city hall to the community. See Miller & Rein, supra 
note 15, at 17-18. Reacting in part to such power contests, Congress in 1967 amended 
the Economic Opportunity Act of 1964, enlarging the role of local officials in com
munity action agencies. See Economic Opportunity Amendments of 1967, 42 U.S.C.

2781, 2790-91, 2795 (Supp. IV, 1969).
17 See, e.g., D. Moynihan, Maximum Feasible Misunderstanding: Community 

Action in the War on Poverty (1969); Perspectives on Poverty I, On Understanding 
Poverty: Perspectives From the Social Sciences (D. Moynihan ed. 1969); Perspectives on 
Poverty II, On Fighting Poverty: Perspectives From Experience (J. Sundquist ed. 1969); 
Subcomm, on Urban Affairs, Joint Economic Comm., 90th Cong., 1st Sess., Urban 
America: Goals and Problems (1967); Hearings on Federal Role in Urban Affairs 
Before the Subcomm. on Executive Reorganization of the Senate Comm. on Govern
ment Operations, 89th Cong., 2d Sess. (1966); Kaufman, Administrative Decentralization 
and Political Power, 29 Pub. Ad. Rev. 3 (1969); Miller & Rein, supra note 15; J. Strange, 
Race, Conflict, and Urban Politics (Conference on Democratic Theory panel paper, 
1968).

Events have tended to outrun reporting, and broadgaugcd summaries 
and analyses are just beginning to appear.17 The citizen participation 
movement, once created, tended to expand beyond its OEO povertv 
program origin to encompass other programs of special concern to 
inner city residents, many of which are federally funded and involve 
federal-local administrative arrangements. Few functional fields from 
prenatal health care to old age assistance remain untouched. Logically 
the movement will reach all government “client groups,” including the 
not-so-poor.

Community organization, created to improve citizen participation and 
to implement service programs, tends to become not merely a means 
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but an end in itself because of the obvious power potential.18 The 
Economic Opportunity Act was more a source of funds and a “go ahead” 
sign than a piece of legislation. The “maximum feasible participation” 
and the more nebulous “community action” clauses not only authorized 
creation of local poverty agencies “outside of the standard political 
machinery of city government, but authorized programs with only the 
vaguest specification of content or intent.” 19 Moreover, even on the 
premise that the true goal of the antipoverty program was participa
tory experience and not immediate upward mobility—the political model 
rather than the service model—there were serious deficiencies in the 
program’s efficacy as a vehicle for community organization and 
control.20

18 One of the most pessimistic articles on the American domestic future, although 
certainly not written or intended as such, is an attempt to describe community action 
in New York City. See Beck, Organizing Community Action, in Governing the City: 
Challenges and Options for New York 162 (R. Connery & D. Caraley eds. 1969). 
Sprinkled through the piece, but not adequately explained or interelated, are refer
ences to such entities as the Council on Poverty, Community Progress Centers, Anti
poverty Operations Board, Human Resources Administration, Manpower and Career 
Development Agency, Department of Social Services (formerly Public Welfare), 
Youth Services Agency, Narcotics Addiction Service, Community Corporations (the 
elected poor responsible for dispersal of antipoverty funds), and a variety of service 
operations such as legal services, day-care centers, consumer cooperatives, social work 
advocacy, neighborhood centers, job training, and community organization to involve 
minority groups in political and social processes. A major aspect of the New York 
community organization effort was organization of welfare clients, which Bertram 
Beck cites as one of the most “successful” activities. Because welfare dispensers had 
great discretion, organized welfare clients were able to extract greater benefits than 
individual applicants; thus welfare costs soared. Id. at 170.

19 Id. at 171.
20 The experience in New York City has been described as follows:

The use of elections to allow neighborhood residents to select a com
munity corporation was bound to fail because in a dynamic sense the 
poverty areas are not communities. Community participation assumes a 
sense of affinity among the people participating, but they do not claim a 
common interest merely because they live within an area defined by the 
Council Against Poverty.

Despite substantial efforts, the turnout for these elections has usually 
been small and this has permitted one group or another to dominate the 
community corporation .... While it might be held that over a period 
of years people would become increasingly activated and eventually a true 
majority would rule, this is hardly a justification.

Id. at 174.
Furthermore, this informed commentator, who has served as executive director of the 

Henry Street Settlement in New York City, is not able to offer satisfactory solutions. 
His most concrete proposal is to sever the poverty program per se—OEO—connected 
activities-from other general poverty activity and to restructure the community 
corporations as federations of interest groups in order to increase their “representative
ness.” The crucial question of voting formula is glossed over. However, whenever 
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In significant respects, the emerging picture is one of confusion and 
chaos, whether the focus is on participatory administration by infusing 
administrative structures with citizen participants, as in the model 
cities program and some parts of the poverty program, or on geograph
ically based new “communities” of the poor organized to distribute pub
lic money to themselves. Decentralization in order to “humanize” 
government, even at the cost of some inefficiency and policy confusion, 
has become the dominant theme.21 The dominant mode is citizen/ 
clientele participation, and the dominant goal of the participant shifts 
quickly from input to control. The result is a major political movement 
with critical representation implications, which must be recognized and 
dealt with in these representational terms if the drive for governmental 
intimacy is not to degenerate into administrative anarchy.22

representation and political action are at issue, regarding other people’s money, the 
preliminary step must be to articulate the electorate and/or apportionment base.

As thus restructured, the community corporations would be bolstered with service 
bureaus that would inject some administrative expertise regarding finance, personnel, 
legal matters, maintenance, and similar matters, airhough these bureaus also would be 
expected to perform a job training function for area residents. This prescription, if 
implemented, seems destined to fit the critique that the proposer himself has made of 
the present situation, namely that “[t]he antipoverty program has merely added to the 
chaotic pattern of duplicative services that characterize the city.” Id. at 178.

21 See Kaufman, supra note 17, at 11-12. See also H. Hai.lman, Community Control: 
A Study of Community Corporations and Neighborhood Boards (1969). From the 
latter survey of several regions a picture emerges of much fumbling and groping, a 
mixture of failures and gains, and most critically, an uncertainty concerning the goals 
themselves and their relation to the general political order.

22 In historical perspective this community movement constitutes a sharp change in 
national mood. As recently as 1960, United States Civil Rights Commission fact finders, 
at least in their private comments, saw Negro apathy as a prime obstacle to rapid change.

IMPLICATIONS: FROM COMMUNITY CONTROL TO FEUDALISM?

The “citizen participation” movement has grown so swiftly and with 
so many local variations, befitting its decentralizing theme, that few 
persons can claim even a descriptive mastery of the varied clientele 
inputs and controls. Although OEO community action agencies and 
I1UD model cities programs have attracted the most attention, “citizen 
participation” is also reflected in a growing number of neighborhood- 
elected school boards, as well as committees and boards in other func
tional areas. Enough of the trends and implications of the movement 
are known to permit a tentative critique at the conceptual level and to 
support some suggestions for re-direction before pluralism degenerates 
into feudalism.

The “citizen participation” movement comes into sharpest focus when 
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approached as a problem of local government structure, primarily city 
government structure, because inner city poor comprise the group whose 
relationship to politics and services is at issue. Until swept away by the 
municipal reform movement, the traditional governmental model was 
based on the ward system and precinct leader. The earlier minorities— 
the immigrant groups—became part of the political system through the 
ward boss and precinct leader, and thus achieved an even more intimate 
relationship to government than many persons in the higher classes, both 
then and now. Despite some unsavory aspects, the ward and precinct 
leaders served as service brokers and power brokers, interpreting gov
ernment, opening doors, and reflecting needs.

When asepticized by the municipal reform movement the political 
machine was replaced by impersonalized welfare assistance and a profes
sionalized civil service.23 At the same time, the perspective of the 
formal political system was converted from what was commonly called 
“ward parochialism” to “city-wide viewpoint.” The transformation was 
accomplished by converting the city council to an at-large election 
system, sometimes with the mayor being replaced by a city manager.24 
Additionally, for fear of making the citv council “unwieldy,” wards, 
where the ward system was preserved, were not increased in number; 
and thus as population grew, wards became larger and they began to lose 
their citizen intimacy. As a result, although there are many other 
contributing factors,25 the current urban political system does not 

Moreover, there sometimes was little concern for democratic values. The following 
<>mment made by Andrew White, first president of Cornell University, is instructive: 

[A] city is a corporation .... [I]t has nothing whatever to do with gen
eral political interests. . . . The work of a city being the creation and 
control of the city property, it should logically be managed as a piece 
of property by those who have created it, who have a title to it, or a real 
substantial part in it [and not by] a crowd of illiterate peasants, freshly 
raked in from Irish bogs, or Bohemian mines, or Italian robber nests ....

White, Municipal Affairs Are Not Political, in Urban Government 271, 272-73 (E. 
Banfield rev. ed. 1969).

- 4 A recent tabulation shows that reliance on ward elections in cities with a population 
r over 500.000 is only 27 percent; 250,000-500,000, seven percent; 100,000-250,000, 

16 percent; 50,000-100,000, 20 percent; 25,000-50,000, 18 percent. Municipal Yearbook 
108, at table 7 (1967).

One writer has compiled a six-point list of factors retarding Negro assimilation: 
the readily noticeable fact of skin color; (2) “Uncle Tom” accusations within the 

Negro community; (3) the reduced number of instrumentalities easing the rise of 
earlier immigrants, such as small businesses, political machines, and underworld rackets; 

4 the decline in demand for unskilled labor; (5) lack of majority status in most large 
■ tics, although growing in proportion to the total population; and (6) lack of Negro 
family solidarity. J. Strange, Race, Conflict and Urban Politics 7-8 (Conference on 
Democratic Theory panel paper, 1968).
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“work” for the inner city Negro ghetto as did the old system for the 
immigrant groups, who successfully passed through depressed, minority 
status. The urban reformer has destroyed and left unreplaced the sys
tem of citizen liaison with government provided by the precinct captain.

The concept of “maximum feasible participation” of the poor can be 
viewed as an attempted latter-day replacement for the lost intimacies 
of the old precinct leader system. What was once viewed as ward 
parochialism is now viewed as community interest, and a call is issued 
for a “return to community.” 26 Whatever the total dimensions of 
“citizen participation,” the thrust is microcosmic, not regional and inte
grative. The focus is the largely Negro, inner city ghetto, and the 
goal is to politicize its residents so that they can become directly in
volved in the shaping and administration of programs serving them, 
many of which are related to special federal or state funding. This in
volvement obviously conflicts with the “century-old effort in public 
administration to establish coherent executive structures manned bv 
professionally competent managers.” 27 It would be a mistake, however, 
to analyze—and accept—such involvement as simply a “participatory 
administration” gimmick whereby citizen input can be increased at the 
cost of some loss in professionalism. Once unloosed in this unstructured, 
amorphous way, the idea of citizen involvement is not easily contained. 
A power shift occurs; “the feasible [is] dropped from maximum feasible 
participation and participation [is] defined as control.” 28

20 See Wood, Citizen Participation: A Call for Return to Community, 51 Pub. 
Management, July, 1969, at 3.

27 Id.
28 Miller & Rein, supra note 15, at 17, citing Rosen, Better Mousetraps: Reflections on 

Economic Development in the Ghetto, in Social Policy Papers 2 (N.Y.U. New Careers 
Development Center, 1968).

As it has been developing, therefore, “citizen participation” is sig
nificantly more than a reaction to the proposition, itself debatable de
pending on the focus, that the present formal representation system does 
not effectively serve the poor. It signifies not just a tinkering, but a 
major change in political philosophy. The new mood turns away from 
the conventional system of elected legislators who, supplemented bv 
lobbyists, make policy, and goes beyond the stage of issue referendums, 
to embrace a program-oriented and fragmented political structure. In 
terms of political theory, the shift is from an integrated, hierarchial 
representative government model to a disintegrated direct democracy 
model. The citizen-client groups, which thus far mainly consist of the 
poor participating in welfare programs, seek to share decisional and ad
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ministrative power.29 Citizen participation at the local level tends to 
make local government a collection of overlapping, separately controlled 
and administered programs. Furthermore, when city control is weak or 
nonexistent, the primary link with government is some federal control 
running back to disparate federal grant-making agencies.

29 In the Communist experience, the state structure has at times been paralleled by a 
party structure in which the party commissar or committee shares or dominates 
decision-making power. At least this “participation” is “logical” in that it is tied to the 
general vertical power system itself—the Communist Party. J. Hazard, The Soviet 
System of Government 99-105 (4th ed. 1968); cf. H. McCloskey & J. Turner, The 
Soviet Dictatorship 239-40 (1960); B. Ponomaryov, History of the Communist Party 
of the Soviet Union 303 (A. Rothstein transi. 1960).

w See Freedman, Citizen Participation: A Training Tool for Leadership, 51 Pub. 
Management, July. 1969, at 5, 6. As City Manager of Hartford, Connecticut, Freedman 
stated that “the federal government must step in to reduce the number of citizen 
participation agencies, committees, corporations, task forces, etc. which overlap and 
confuse local officials and the public in the carrying out of urban renewal, antipoverty, 
employment and model cities programs.” Id.

The input aspect of citizen participation—participatory public ad
ministration—is acceptable and may be quite helpful despite the strains 
it imposes on orderly procedure. The demand that participation be 
effective, by means of citizen control, is not acceptable when the par
ticipating group is outside the regular, majority-based political channels 
and when the process of policy determination is not safeguarded by the 
secret ballot. Such control could result in a minority of a program’s 
clientele dictating policy and operating procedures, and even thwarting 
national standards. Nevertheless, effectiveness—the right to prevail as 
well as the right to be heard—tends to become the key demand. Con
ceptually the demand for effective participation signifies more than 
merely a return to the political intimacy of the ward system. The spirit 
of program autonomy and client control challenges the concept of 
political representation, mediation, and central decision-making in cities 
as viable governmental entities, and is contrary to the dominant trend 
toward metropolitan and regional cooperation.30

Apart from obvious problems of democratic theory posed by the 
citizen participation movement, there are certain practical dangers. 
There is a danger of replaying the already tragic story of exaggerated 
expectation, followed by dashed hopes. The movement deals with spe
cific clientele groups generating consumer self-interest, primarily drawn 
from the poor. In one form or another these groups want to share the 
wealth of a larger group, which by its size as well as its wealth, is the 
dominant part of the total political constituency which determines 
wealth-sharing. Obviously, the citizen participation movement is at
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tempting the impossible when its basic thrust is to separate the receiver 
from the giver while at the same time it seeks to put real power in the 
hands of the receiver. What is needed is not a special, separatist politics, 
but a more effective general politics for more personal representation 
and mediation. Another practical danger is the possibility that exagger
ated influence or control will come to rest in the hands of the most 
vocal, obstreperous, and activist minority. It has been observed that 
“it is often easier to organize groups to oppose, complain, demonstrate, 
and boycott than to develop and run programs.” 31 Successes may be 
neutralized by failures, cooling the initial ardor of many and leaving the 
field to the few. Finally, the tactics of confrontation politics are hard 
to combat from within the client group without risking the label of 
“scab;” moderate voices may tend to be stilled.

31 Wood, supra note 26, at 9.
32 See notes 23-27 supra and accompanying text.

Viable Community-Creating Solutions

If the separatist tendencies in the citizen participation and micro
community control movement are to be blunted, while preserving the 
more intimate government-citizen contacts the movement intends to 
create, a first step is to reassess possibilities inherent in existing institutions 
—the mayor and the city council. A second step, conditioned on the 
first, is to reassess what many have viewed as the most promising regional 
development in recent years—the council of governments movement.

A FRESH LOOK AT COUNCILS

As already noted, a high price has been paid for the conventional 
urban reforms of a few decades ago.32 By decreasing patronage, elim
inating the party boss, shortening the ballot, shifting to at-large elections, 
moving certain functions into the hands of separate boards and commis
sions, and professionalizing personnel, a middle class order was created 
for persons who make minimal demands upon government. Virtually 
all the intimacies of political representation were lost. As a result of 
some of these devices—particularly at-large elections, removal of certain 
governmental functions, and personnel professionalization—a political 
order was accidentally created, in which middle class control could be 
maintained even after substantial population movement to the suburbs. 
With their old levers of power gone, the poor were effectively out of 
politics unless they could reach all the way to the mayoralty.

The mayoralty, however, is singularly ill-adapted to be a representa- 
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five institution. Arguably, mayors’ executive staffs could be expanded 
to create neighborhood outposts and points of citizen contact throughout 
the city.33 To be an effective local spokesman, however, the neighbor
hood leader must be responsive and responsible to the local neighbor
hood and not serve merely as an outpost of the central power. Tac
tically, a locally-based and locally-elected person is needed in order to 
blunt the force of the most shrill complainants, who may unduly impress 
the man sent out from the mayor’s office, and in order to reach and 
respond to the total neighborhood. There are the silent poor as well as 
the silent majority.

The former Deputy Commissioner of Washington, D. C., has made such a sugges
tion, bur in Washington there is no elected city council at all to serve as an alternative 
and more effective neighborhood liaison instrument. See Fletcher, Citizen Participation: 
Walking the Municipal Tightrope, 51 Pub. Management, July, 1969, at 4. Likewise, 
although John Lindsay, Mayor of New York, experimented with store front “little 
City Halls’’ scattered through the city, in New York the city council was almost a 
cipher for lack of power prior to 1962 and has not yet learned to assert its powers 
under a new charter. See Sayre, City Hall Leadership, in Governing the City: 
Challenges and Options 33, 39 (R. Connery & D. Caraley eds. 1969).

:u It may be objected that the current interest is in functions, and that they are not 
coterminous with equal population, single-member districts. This objection, however, 
misses the crucial point. There is always major interest in functions, but there is 
currently a need to restore the city council to general control. “Citizen participants” 
then can discharge their functional concerns by operating as lobbyists to deal with 
councilmcn, rather than as lobbyists to administer programs.

See list and citations at notes 82, 84, 86 infra.

A partial answer to this dilemma is to dispel the notion that good 
counsel comes only from small councils. Larger councils are needed, per
haps as large as state legislatures, because some of the larger cities handle 
more money and provide more services than many states. Councilmcn 
should be expected to render far more representative and detailed service 
to their constituencies.34 In form, the councils should be based upon 
small, single-member districts, unless agreement can be reached on 
specific minority representation devices.35 In function, revived city 
councilmen may be viewed both as service and power brokers, analagous 
to the former ward and precinct leaders. Unlike leaders in recent citizen 
participation systems, district-based council men would operate within 
the framework of the responsible, democratic power system, which 
would be safeguarded bv the secret ballot—the very essence of a free 
political system.

As service brokers the mission of councilmen, which would coincide 
with their own interest in developing bases of personal power, would 
be to reach both the passive and active needy and to compete for a just 
share of benefits for their own neighborhoods. Within reason, the 
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smaller the district the more effectively this function could be performed. 
Councilmen also should be members of federal grant administration 
councils affecting their districts. In their additional role as power 
brokers, councilmen can serve as the link between the general govern
mental power structure and the citizen participation and community 
action movement. Such a nexus would permit a sorely needed reor
ientation of community action from an administrative power-grab move
ment to a regularized input and review device that is related to general 
governmental decision-making.

There is an even more pressing reason for rejecting the municipal 
reform heritage of at-large councils and overly-large single or mu ti- 
member districts. The result of such reform has been to deny ghetto 
Negroes and other similarly situated groups a fair share of direct repre
sentation on the city council itself. Even if an enlarged and more re
sponsive city council, based upon more numerous and smaller single
member districts, cannot entirely replace the “citizen participation” 
movement, this large council-small district arrangement at least should 
become the responsible backbone of the movement.

The mayor alone cannot reconstruct the city as a political unit, and 
the federal administrators whose OEO and HUD programs are at the 
core of “citizen participation” have no natural interest in doing so. The 
participant consumer himself is similarly disinclined, for his interest is 
encompassed by the single word “more,” as Samuel Gompers once said 
of organized labor. Thus, a most basic task arises: recreating a represen
tative political system for the city. This task may appear merely to 
present another occasion for application of one man-one vote. How
ever, that doctrine, as well as the reapportionment-redistricting prece
dents, presupposes an operating political system—specifically, a recognized 
and operating legislative arm with conceded jurisdiction over the vital 
concerns of the area citizenry. The current need in our large cities is 
twofold: to recreate a general political community and to comply with 
applicable one man-one vote standards in the process. The latter task 
may be easier than the first.30

If community organization programs expand in the direction of real political 
power and are not sufficiently representative in electoral method, they may run afoul 
of one man-one vote precedents themselves, even though based on grant funds.

THE REGIONAL GOVERNMENT MOVEMENT

Councils of Government. The “in” word in the local govern
ment lexicon is regionalism, and one of the most promising regional 
innovations of the last decade has been the rise of the local council of 
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governments (COG) movement. Older than one man-one vote and 
“community action,” the COG movement is still developmental, and 
will be materially affected by these still newer forces. The underlying 
premise of the COG movement is that voluntary action is better than 
no action at all, and that much can be accomplished by developing 
regularized relationships among the leaders, especially the legislative 
officials, of the several local governments in all sizes of metropolitan 
regions.

Original initiatives were local, but the COG movement has received 
its greatest impetus from federal legislation and federal money. Federal 
legislation requiring that applications for federal grant money be ap
proved by such local-regional bodies almost overnight transformed the 
small COG movement into a nationwide commonplace, although the 
breadth and vigor of individual operations have varied greatly. For 
example, the Demonstration Cities Act requires comments by an area
wide agency “to the greatest practicable extent, composed of or respon
sible to the elected officials of a unit of areawide government or of the 
units of general local government within whose jurisdiction such agency 
is authorized to engage in [metropolitan] planning.” 37 Also indicating 
the influence of the federal government, federal financial assistance, 
primarily from the Department of Housing and Urban Development, 
is received by 81 percent of regional councils.38 The dynamism of the 
movement is indicated by a report that in a recent 12-month period, 
80 new regional councils were formed, in part because of the trend to 
restructure regional planning commissions and other types of regional 
groups into organizations resembling COG’s.39

37 Demonstration Cities and Metropolitan Development Act, 42 U.S.C. § 3334(a)(1) 
'Supp. IV, 1969); see R. Hanson, Metropolitan Councils of Government (1966).

3S Regional Rev. Q., July, 1969, at 9. See also M. Snyder and J. Zimmerman, The 
1967 Survey of Metropolitan Planning: Emerging Trends (survey conducted by the 
Local Government Studies Center of the Graduate School of Public Affairs of the 
State University of New York at Albany).

30 Regional Rev. Q., July, 1969, at 5.
40 Regional Rev. Q., Oct., 1969, at 3. On the question of elected versus nonelected 

local advisory council members, there are inconsistencies in the federal approach. For 
example, the newer regulations of HUD stress the importance of representatives on 
local model city councils from the poor and ethnic minorities, and these are normally 
nor local elected officials.

In terms of representation, the COG movement is becoming more 
varied. In original conception and early implementation, all members 
were to be elected local government officials. In 1969, however, only 
57 percent of COG’s responding to a survey reported governing boards 
consisting entirely of such officials.40 A trend to include even more 
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non-elected officials can be expected both to meet federal requirements 
and to encompass a broader spectrum of governmental agencies and 
interest groups, among which are the new inner city citizen organiza
tions.41

41 id.
42 Also called unified-county or charter county.
43 Regional Rev. Q., July, 1969, at 6. See also Grant & McArthur, “One Man-One 

Vote” and County Government: Rural, Urban and Metropolitan Implications, 36 Geo. 
Wash. L. Rev. 760, 775 (1968).

44 Regional Rev. Q., July, 1969, at 6.
45 An exception to this statement may occur in the Minneapolis-St. Paul area if a 

gubernatorially appointed Metropolitan Council evolves into a locally controlled federa
tion. See notes 102-103 infra and accompanying text.

445 The “solution” seems increasingly questionable. But see M. Pock, Independeni 
Special Districts: A Solution to ike Metropolitan Area Problems (1962). See also 
Advisory Comm’n on Intergovernmental Relations, The Problem of Special 
Districts in American Government (1964); Committee for Economic Development, 
Modernizing Local Government (1966).

Other Modes of Local Government Coordination. An alterna
tive to the voluntary regional council movement as a means of achieving 
governmental coordination locally is outright local government reor
ganization, the major forms of which include the urban-county ap
proach,42 consolidation, and local federation. The most promising may 
be the urban-county. There are now 40 urban counties, whose powers 
are unified by means of a home rule charter.43 This approach, however, 
yields regional government only to the extent that the county encom
passes the area needing regional treatment; and 40 comprise only a small 
percentage of the 435 counties considered by the Bureau of the Census 
to be in Standard Metropolitan Statistical Areas. Consolidation, such as 
city-county consolidation, is even less common. Since W orld War II, 
four such consolidations have taken place: Baton Rouge-East Baton 
Rouge, Louisiana; Nashville-Davidson, Tennessee; Jacksonville-Duval, 
Florida; and Indianapolis-Marion, Indiana.44 There are no examples of 
pure federation, achieved by transferring some local powers to a new, 
intermediate level of government, with the “federated” body being 
controlled by the local units by a direct or mixed election system.4'1

Two additional trends further complicate the problem of regional 
governmental integration. One is the steady pressure to develop new 
operating agencies in order to meet immediate needs, without waiting 
for either a refurbishing of the city or county or a maturation of the 
COG movement. This pressure has resulted in creation of special dis
tricts for water, sewage, and many other functional operations, fre
quently financed by user charges or contributions.46 A recent mani- 
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testation of the pressure for new operating agencies is the so-called 
“service district” concept, of which Virginia is one of the pioneers.47 
The newest variation of operating agency is the “development district,” 
conceived as an ad hoc agency to plan, coordinate, and aid in establish
ing a mixed private-public suburban development, after which it would 
become defunct.48 Proposals to amend state constitutions to authorize 
area wide metropolitan “authorities” are not uncommon; for example, 
Colorado voters will face that question this year.49 The second trend 
complicating regional government integration is the establishment within 
the state government, as in California and New York, of a strengthened 
state agency, whose mission is to coordinate local government activity, 
develop an urban strategy, and regularize local relations with federal 
grant agencies.50

47 Va. Code Ann. § 15.1-1420 to -1441 (Supp. 1968).
48See H. Bain, The Development District (1968).
49 Regional Rev. Q., Oct., 1969, at 5.

In California it is the Office of Intergovernmental Management, and in New York 
it is the Office of Community Affairs. Metropolitan Area Digest, Sept.-Oct., 1969, at 
3. Both California and New York already had a supportive state office for local 
government.

51 Dixon, New Constitutional Forms for Metropolis: Reapportioned County Boards; 
l ocal Councils of Government, 30 Law & Contemp. Prob. 57, 68-70 (1965).

Unless the COG movement, which thus far has yielded only volun
tary cooperation, can be regarded as the building block for a federated 
local government development,51 prospects for true regional govern
ment in the near future are not bright. The COG’s, however, have 
become increasingly eclectic in composition and administrative in na
ture, and their important motivating relationship may be more with the 
federal government than with local entities. Furthermore, in addition 

very real political obstacles to achieve needed consensus for re
placing proliferation of special districts and disintegrative thrusts of 
community action with true regional government, there may be consti
tutional complications—perhaps even obstacles—flowing from the one 
man-one vote doctrine.

One Man-One Vote and Local-Regional Government

Despite the fact that one man-one vote has almost become a conver
sational ploy, detailed constitutional doctrine in this field is still in a 
developmental stage. More critically, American political philosophy 
concerning viable representation forms and alternatives for a polycentric 
democratic order—in which local politics seem to present the most 
intractable problems—is just beginning to undergo a renaissance and
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reformation. Ideally, philosophical consensus at a fairly high level of 
sophistication should precede crystallization of any legal doctrine.52 Un
fortunately, this ideal has not been reached thus far in the Supreme 
Court’s development of simple arithmetic absolutes as the touchstone for 
congressional and state legislative districting. The law on local repre
sentation is more meager, and must be filled in by such cases as Hadley 
v. Junior College District,53 which was recently decided, and other cases 
yet to come. In racial equality, which although difficult to implement 
is conceptually simpler than political representation, the importance of 
qualitative factors has become increasingly appreciated.54 A similar 
sophistication is due in the articulation of detailed one man-one vote 
rules.

52 Premature crystallization can destroy opportunities for case by case growth in 
expertise and appreciation of complexity. Crucial choices can be overlooked, or 
can be made unknowingly. For example, in reapportionment litigation what purpose 
should be maximized: arithmetic equality of voters, arithmetic equality of total 
populations represented, or the quite different purpose of proportionate representation 
of views? In the difficult area of Negro equality what purpose should be central: 
abolition of all formal impediments to equality of opportunity (neutralization of the 
legal system); or requirement of compensatory and preferential devices to guarantee 
initial access to jobs and higher education? Nonconstitutional areas present similar 
choices. In the area of antitrust should the prime purpose be to optimize conditions 
of perfect competition in order to eliminate small and weak producers, or to safeguard 
against the monopoly tendencies of the successful?

53 397 U.S. 50 (1970).
For discussion of the case in the state court see notes 78-80 infra and accompanying text.

54 See generally, Harvard Education Review Editorial Board, Equal Educational 
Opportunity (1969).

55 369 U.S. 186 (1962).
56 Wesberry v. Sanders, 376 U.S. 1, 7-8 (1964).
57 Reynolds v. Sims, 377 U.S. 533, 578 (1964).
Although Wesberry and Reynolds, which established the basic rules, were cases with 

extreme fact situations, and hence relatively easy to decide, some companion cases 
were not so simple. The Colorado case, for example, Lucas v. Colorado General 
Assembly, 377 U.S. 713 (1964), presented a most basic issue. Colorado’s population 
disparities were relatively minor, and had been approved by a 2-1 statewide vote in a 

DEVELOPING DOCTRINES

In one of the most seminal decisions ever made, the Supreme Court 
ruled in Baker v. Carr55 56 that questions concerning political representa
tion and the structure of government itself are “justiciable” and not 
“political questions.” In the series of cases in 1964, led by Wesberry v. 
Sanders and Reynolds v. Sims, challenging serious population inequalities 
in congressional and state legislative districts, the Supreme Court an
nounced that the former must be as equal as “practicable” 66 and the 
latter must be “substantially” equal.57 More recently, in April, 1969, 
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the Court surprised many by requiring that in constructing congressional 
districts, and presumably state legislative districts,58 there must be a good 
faith effort to achieve “precise mathematical equality;” 59 hence, even 
a maximum deviation of only 3.1 percent was held unconstitutional.

referendum which at the same time repudiated a more “equal” plan. Without discussing 
the political realities of the Colorado situation, under which an absolute equal population 
rule coupled with at-large voting in Denver actually could lead to minority rule, the 
Court simply applied the arithmetic equality formula and voided the plan. For examples 
of one man-one vote yielding minority rule see R. Dixon, Democratic Representation: 
Reapportionment in Law and Politics 237-44, 378, 462 (1968).

58 The Court has cited state legislative and congressional districting precedents 
interchangeably. See Duddleston v. Grills, 385 U.S. 455 (1967); Kirkpatrick v. Preisler, 
385 US. 450 (1967), aff'g per curiam 257 F. Supp. 953 (1966); Swann v. Adams, 385 
U.S.440 (1967).

59 Kirkpatrick v. Preisler, 394 U.S. 526, 530-31 (1969).
60 Wright v. Rockefeller, 376 U.S. 52 (1964).
61 Sincock v. Gately, 262 F. Supp. 739 (D. Del. 1967); see R. Dixon, supra note 57, at 

475, 484-96.
‘‘-’Sec the varied theories offered in Krudenier v. McCulloch, 258 Iowa 1121, 142 

N.W.2d 355 (1966), cert, denied, 385 U.S. 851 (1966), and discussion in R. Dixon, supra 
note 57, at 476-83.

6■ Burns v. Richardson, 384 U.S. 73 (1966); Fortson v. Dorsey, 379 U.S. 433 (1965); 
cf. Chavis v. Whitcomb, 305 F. Supp. 1364 (S.D. Ind. 1969), prob, juris, noted jrom 
subsequent district court order prescribing replacement plan, 397 U.S. 984 (1970) (a 
racial gerrymandering case with broader overtones).

64 Wright v. Rockefeller, 376 U.S. 52 (1964).
65 Generically, racial gerrymandering is a subspecies of political gerrymandering, not 

a separate category.

The real world of party politics, contending communities, and com
munity action is ill-served by a doctrinaire approach to one man-one 
vote; for more than equal numbers are involved in achieving fair and 
effective representation. Thus, there have been cases challenging racial 
gerrymandering,60 political gerrymandering,61 the concept of multi
member districting per se,62 and the mixed use of single and multimember 
districts in one legislative house.63 Nothing certain has yet emerged at 
the Supreme Court level, but some members of the Court in dicta have 
occasionally expressed concern even though the Court’s own doctrines 
operate to place a heavy burden on those who seek to pursue such 
practical problems.

A racial gerrymandering challenge to four Manhattan congressional 
districts failed in 1964, in part because the Negro community itself was 
split, a factor which was reflected in the Court’s opinion.64 Insofar as 
\egro representation can be given explicit consideration, itself an issue 
of some uncertainty, which is better: one safe district out of four, or no 
safe district but a possible balance of power interest in all four? When 
political gerrymandering is alleged, without the added racial feature,65 
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the Supreme Court so far has managed to avoid even saying whether 
such a representation question is justiciable, and the lower courts have 
split.66 67 The Supreme Court did at least express concern about the 
winner-take-all effects of multimember districting in Fortson v. Dorsey61 
in 1965, noting that a plan that operates “to minimize or cancel out 
the voting strength of racial or political elements of the voting popu
lation” may be unconstitutional.68 In principle, this concern should 
extend to all demonstrable submergence of minority representation, 
whatever the cause may be.

06 See note 6 supra.
67 379 U.S. 433 (1965).
68 Id. at 439.
69 For a discussion of use of at-large elections for city councils, see note 24 supra. 

Approximately 90 percent of the 21,000 elected independent school boards are elected 
at-large. 1 Bureau of the Census, 1967 Census of Governments 297-457.

70 See notes 7-31 supra and accompanying text.
71 390 U.S. 474 (1968).
72 397 U.S. 50 (1970).

THE LOCAL PRECEDENTS

As applied to local and regional government, these developing themes, 
which go beyond equal population districting to the quality of repre
sentation, may be even more visible than in regard to the larger area 
of congressional and state legislative arrangements, and proof of unfair 
representation may be easier. Minority voter underrepresentation in 
city councils, county boards, and elected school districts, resulting from 
the frequent use of a wholly at-large election system, may be even more 
serious than in regard to state legislatures and the national House of 
Representatives.69 Such issues can be expected to become more common 
as local representation litigation unfolds in the seventies. Some of these 
issues relate directly to the “citizen participation” and “community 
action” movement outlined in the first section of this essay,70 71 72 because 
the more effective that movement becomes, the more it will be exercis
ing the kind of power which gives rise to fair representation issues.

A handful of Supreme Court cases, the leading one being Avery v. 
Midland County11 in 1968 and the most recent one being Hadley v. 
Junior College District12 in 1970, indicate that prima facie the one man- 
one vote precedents being developed in other areas apply likewise to 
all local bodies of a general governmental nature. Much of the Court’s 
disposition to allow experimentation with local representation forms, 
suggested in the earlier cases, seems to vanish in Hadley. Nevertheless, 
because all of the local representation cases tend to present special fact 
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situations, the precedents and the present state of the law may be best 
understood if summarized chronologically. Local representation forms 
are far more varied, and present a wider range of questions, than do 
congressional or state legislative representation modes.

City councils and county boards are clearly covered by the one man- 
one vote concept. The doctrine applies even if, as in Avery itself, the 
county board is a paltry thing whose primary focus is rural roads. For 
the Court majority the crucial facts were that the board was elected 
bv the entire county under a district system yielding serious underrepre
sentation of the City of Midland inside the county, and that the board’s 
revenue jurisdiction, even though narrowly circumscribed, did extend 
to the entire county. Avery, however, also carried forward without 
clarification two puzzling 1967 decisions which stressed the importance 
of leaving room for local experimentation on representation forms, and 
which became the basis for the hypothesis that one man-one vote does 
not apply quite as stringently locally as elsewhere.

In one of these 1967 decisions, Sailors v. Board of Education™ the 
Court held one man-one vote inapplicable to a pyramidal election sys
tem. The county board was elected by a convention in which the local 
school boards (themselves elected at-large) had equal unit representa
tion despite their widely varying populations. The Court pointed out 
that this indirect selection system was really “appointive” rather than 
elective; and that the board’s powers were so meager (real authority 
being vested in the local boards) that it was “administrative” rather than 
legislative in nature. It had supplementary power regarding special 
education, some non-final boundary review power, and little else. How
ever. both the “appointive” and “administrative” concepts raise more 
questions than they solve when applied to the varied local scene unless 
it can be said, which seems unlikely, that the new constitutional doc
trines apply solely to city councils and conventional county boards.

In another 1967 decision of even greater relevance to the local coun
cil of governments movement, Dusch v. Davis™ the Court approved 
an unequal residence district system growing out of a city-county con
solidation movement. It is doubtful that even this much relaxation of 
the equal population principle would be permitted above the local level. 
Bv the time the case reached the Supreme Court the election system 
was at-large; but seven of the 11 councilmen had to reside in districts 
of grossly unequal population. Thus the potential, crucial, practical 
question, which was hinted at in oral argument, was blunted. That * * 

73 387 U.S. 105 (1967).
74 387 U.S. 112 (1967).
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question is whether some more extreme departure from the equal popu
lation principle (e.g., some actual unit representation unqualified by 
at-large voting) would be permissible, and if so, how much, if needed 
to get the consent of constituent units to a consolidated or federated 
regional government. At this point we may have two “good govern
ment” ends in conflict: consolidated regional government; one man- 
one vote if defined solely in terms of equal population.

From Avery itself, came additional uncertainty in the form of a dic
tum from Mr. Justice White suggesting that a “special purpose unit of 
government” may lie outside the equal population rule. “Were the 
Commissioners Court [actually a county board, and so called herein] 
a special purpose unit of government,” he wrote, “assigned the per
formance of functions affecting definable groups of constituents more 
than other constituents, we would have to confront the question whether 
such bodies may be apportioned in ways which give greater influence 
to the citizens most affected by the organizations’ functions.” 75 The 
trouble with this statement is that in special districts there is usually a 
uniform interest among all the voters in regard to the district’s special 
function. Disuniform interest veas present in Twry itself—the county 
board dealing mainly with rural interests although elected from the 
whole county—and yet this was the very case chosen to extend one 
man-one vote to local government!76

™ 390 U.S. ar 483-84.
76 This anomaly was noted by Mr. Justice Fortas in his dissent. 390 U.S. at 500.
77 Abate v. Mundt, 25 N.Y.2d 309, 315, 253 N.E.2d 189, 195 (1969), citing for the 

three “levels,” Kirkpatrick v. Preisler, 394 U.S. 26 (1969), and Wells v. Rockefeller, 
394 U.S. 542 (1969); see Dusch v. Davis, 387 U.S. 112 (1967); Sailors v. Board of 
Educ., 387 U.S. 105 (1967); Swann v. Adams, 385 U.S. 440 (1967). Two dissenting 
judges in Abate felt that local governments were subject to the full stringency of 
one man-one vote.

Reacting to these various uncertainties, in 1969 New York’s highest 
state court hypothesized, after A very but before Hadley y that there are 
three levels of one man-one vote stringency: congressional districting, 
where only “micrometric” deviations from strict population equality now 
are allowable; state legislative districting where broader deviations are 
permissible under a “more tolerant attitude toward the practical justi
fication for deviation”; local districting, where there is a “still broader 
scope” for deviations and justifications.77 On this basis the court held 
constitutional a mixed single and multimember district plan for the 
Rockland County Board of Supervisors in which the maximum devia
tion was 7.1 percent and the five districts (“towns”) had from one to 
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six representatives. Two dissenting judges felt that local governments 
were subject to the full stringency of one man-one vote.

In the one man-one vote field, however, hopes raised often are hopes 
dashed if one is looking for moderation and flexible rules adjustable to 
special conditions. For in Hadley v. Junior College District on Febru
ary 25, 1970, the Court ruled that “when members of an elected body 
[state or local] are chosen from separate districts, each district must 
be established on a basis which will insure, as far as is practicable, that 
equal numbers of voters can vote for proportionally equal numbers of 
officials.” 78 This approach does seem to undercut the “three levels” 
hypothesis of the New York courts but seems not destined to resolve 
all uncertainties in the complex local representation field, especially 
because in Hadley itself the Court made a bow to Duscb and Sailors and 
the virtue of local experimentation. A more important issue in the case 
than the question whether the equal population principle applies to 
school districts—which really had been decided affirmatively already in 
Sailors sub silentio79—was the question of the status of local federations 
under one man-one vote.

78 397 U.S. 50 (1970), rev'g 432 S.W.2d 328 (Mo. 1968).
"9 387 U.S. 105 (1967).

Hadley concerned the Metropolitan Kansas City Junior College Dis
trict, one of several organized under Missouri’s Junior College District 
Act. The Act authorized high school districts to federate for the purpose 
of superimposing on themselves a junior college district. The initial 
consent election was at-large in the total area to be served, an areawide 
majority vote being sufficient. Once past this stage the constituent high 
school districts were given recognition in the apportionment of the 
six trustees of the junior college district under a statutory formula 
keyed to percentage of school age children. If one or more of the local 
school districts possessed more than one-third (or one-half, or two- 
thirds) of the age six to 20 population it elected two trustees (or three 
or four) at-large in the high school district, and the remaining trustees 
were elected at-large in the remainder of the junior college district. 
Under such a formula the larger constituent units are always somewhat 
underrepresented, on a school age basis, unless they fall exactly on the 
one-third, one-half, two-thirds percentage line. In the junior college dis
trict at issue in the Hadley case, the Kansas City high school district, 
which had 59.49 percent of the school enumeration, elected three trus
tees; seven suburban high school districts elected the remaining three 
trustees. In sustaining the plan the Missouri Supreme Court concluded 
that the junior college district, despite some revenue raising and policy 
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powers, was an “administrative body” within the Sailors ruling, and 
“single purpose” within the Avery ruling.

More significant, from the standpoint of the council of governments 
movement and other devices for regional government was the argument 
stressed on appeal, and in Mr. Justice Stewart’s questioning in oral argu
ment, that the percentage formula may have been a needed incentive to 
get surburban districts to join—and thus accomplish the “good” end of 
creating junior college districts. As phrased in the brief for the junior 
college district:

The percentage aspect of the election method encourages individual 
school districts to join together to form a junior college district— 
without their being swallowed up and losing all trustee representa
tion to the larger school districts—and promotes the growth and 
development of the junior college system. Straight elections at 
large, as advocated by appellants, would do the opposite.80 81 82

80 Brief for Appellees ar 23, Hadley v. Junior College Dist., 397 U.S. 50 (1970). 
Mr. Justice Harlan put the matter this way in his dissent in Avery v. Midland Co'icnr. 
“As a practical matter, the suburbanites often will be reluctant to join the metropolitan 
government unless they receive a share in the government proportional to the benefits 
they bring with them and not merely to their numbers. The city dwellers may be 
ready to concede this much, in return for the ability to tax the suburbs.” 390 U.S. 
474, 493-94 (1968).

81 397 U.S. at 64.
82 Effective January 1, 1970, the representation form for county boards in New Xork

The Supreme Court ignored this “federation concept” argument in 
voiding the Missouri Act, although it was the major issue in the case with 
nationwide significance. Dissenting from the Hadley ruling, along with 
Chief Justice Burger and Justice Stewart, Justice Harlan viewed the 
statute as reflecting a “careful balancing of the desirability of population
based representation against the practical problems involved in the crea
tion of new educational units.” S1

Of course, an alternative to the percentage formula would be institu
tion of equal population single-member districts, but this would sacrifice 
the “inducement” factor, and also the “community” factors because 
fresh lines not corresponding to the high school districts would have to 
be drawn. The best compromise might be to preserve the constituent 
units as representation areas, but institute a weighted voting device to 
proportionalize actual trustee voting power to the population repre
sented. There has been some interesting and apparently successful ex
perimentation with weighted voting in county boards in New York 
state, as a device to adjust these conflicting “representation” values.



1970] Urban Political Systems 979

APPLICATION TO THE CURRENT SCENE

Looking to the future, a number of precise questions can be raised 
concerning the application of these one man-one vote paradoxes and 
uncertainties to local and regional government.

First, will racial and political gerrymandering doctrines, and result
ing litigation, find their true home at the local level, where visibility is 
higher and proof possibly easier?

Second, will the increasing interest in the fair representation aspect 
of one man-one vote (i.e., a proportional representation result even 
though that form is not used) lead to a spate of challenges to the at-large 
election systems so frequently used for city councils under the impetus 
of the old urban reform movement (and county boards too)? If so, 
this development would clearly run on a parallel track with the “citizen 
participation” movement outlined earlier in this essay, whether inspired 
bv HUD or OEO community organization programs, or home-grown. 
As a corollary, does this fair representation interest itself call for larger 
bodies to make achievement of the result easier? If so, city councils will 
be better able to encompass and domesticate the political fragmentation 
tendencies of some HUD and OEO community activity.

Third, under Sailors v. Board of Education*  at what point will new 
community action boards cease to be “appointive” or “administrative” 
in nature and become subject to the newer one man-one vote doctrines 
stressing fair representation as well as population equality?

State was reported as follows: single-member districts, 18 counties; multimember districts, 
two; single and multimember districts, six; weighted voting, 15 (of which three were 
interim); modified weighted voting, three. New York State Office for Local Govern
ment, Information Bull. No. 18 (Nov. 14, 1969). See Iannucci v. Board of Supervisors, 
20 N.Y.2d 244, 229 N.E.2d 195, 282 N.Y.S.2d 502 (1967) on the constitutionality of 
weighted voting.

587 U.S. 105 (1967); see note 73 supra and accompanying text.
M All of the devices listed in this paragraph are discussed in some detail in R. Dixon, 

supra note 57, at 516-27.
wftThe Hare system, popularized by John Stuart Mill, makes use of the multimember

Fourth, what kinds of special minority representation devices will be 
deemed constitutional and also politically’ acceptable, e.g., weighted or 
fractional voting, which has been tested in some New York state county 
boards-,* 84 limited voting, which is in use for part of the New York city 
council; cumulative voting, which has no local use yet but has been used 
for years for the Illinois lower house; some adaptation of Connecticut’s 
minority representation system (fixed party ratio) for some local gov
ernment units; or even the formal Hare system of proportional repre
sentation, or some variant.85 Experimenters should be warned, however, 
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that the potential “higher math” challenge to mixed use of multimember 
and single-member districts, if accepted, also would apply to some forms 
of weighted voting.86 The “higher math” proof, focusing on the ques
tion of theoretical voter power to influence legislative outcomes, dem
onstrates with aid of a computer that voters in larger districts electing 
more legislators have an unfair advantage, for example, a 10,000 popu
lation district electing one legislator does not have equality with a 30,000 
district electing three legislators.

constituency and the single transferable vote. The voter marks in rank order his prefer
ences among the candidates. The quota for election to one seat is determined by a 
simple mathematical formula, but the counting process is cumbersome. A simpler device 
is to have the voters simply vote for the “party list” of their choice, each party electing 
a proportion of its slate equivalent to its popular support. See R. Dixon, supra note 
57, at 48-50, 525-27.

80 See R. Dixon, supra note 57, at 535-43. See also Banzhaf, Multimember Electoral 
Districts—Do They Violate the 'One Man-One Vote’ Principle, 75 Yale L.J. 1309 
(1966); Riker & Shapley, Weighted Voting: A Mathematical Analysis for Instrumental 
Judgments, in Representation 199-216 (J. Pennock & J. Chapman eds. 1968).

87 Blaikie v. Power, 13 N.Y.2d 134, 193 N.E.2d 55, 243 N.Y.S.2d 185 (1963), appeal 
dismissed for want of a substantial federal question, 375 U.S. 439 (1964).

88 Cumulative voting was disfavored, however, by many of the delegates at the 1970 
Illinois constitutional convention and mav or may not survive the final outcome of 
this convention and resulting referendum.

89 See notes 47-48 supra and accompanying text.
99 390 U.S. 474, 485 (1968).

Especially promising as minority representation devices may be 
limited voting and cumulative voting. For example, in New York City 
in addition to 27 city councilmen elected from districts there are 
two at-large councilmen from each of the five boroughs; no party, 
however, may nominate more than one at-large councilman, and no 
voter may vote for more than one. Thus, because the dominant 
party can elect only five of the 10 at-large councilmen, five by 
necessity are elected by the minority party or parties. The plan 
has been upheld in the state courts, and the Supreme Court has declined 
an opportunity to review it.87 Cumulative voting is illustrated by the Il
linois practice of electing members of the lower house of the state 
legislature from three-man districts; each voter has three votes, which 
he may either “cumulate” for one candidate or divide among the candi
dates. In operation, the weaker party almost always captures one of 
the three district seats. This plan also has survived the one man-one vote 
reapportionment upheaval.88

Fifth, what kinds of special districts, including the newer service 
districts and development districts,89 * will be subject to the Avery v. 
Midland County™ dictum exempting certain local forms from the one 
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man-one vote restrictions? If the council of governments movement 
fails to develop viable regional governments, the special district device 
certainly will continue to proliferate. In fact, special districts may 
transcend city councils and county boards and become the “real” local 
governments, handling the hardest tasks and spending the federal dollars. 
To the extent that such a development occurs, it would seem that one 
man-one vote will have to go “where the action is,” even though it may 
be modified somewhat in the process of reacting to qualitative as well 
as quantitative representation values. These questions are not discussed 
in the Supreme Court’s opinion in the recent case of Hadley v. Junior 
College District, but the opinion does reveal a disposition to confine 
narrowly the Avery dictum, and to apply stringently a requirement that 
populations must be equal whenever districts are used as representation 
units.91

91 See discussion of Hadley, supra note 78, and accompanying text.
92 See Reynolds v. Sims, 377 U.S. 533 (1964).

A sixth question, relating to the crucial issue of regional government, 
is whether it will be impossible, as some fear, for councils of govern
ments to evolve from voluntary organizations to actual governmental 
bodies without passing through a unit representation phase. In 1787 the 
“Connecticut Compromise” was the key to national union, resulting in 
the Senate, with its unit representation, and the House of Representa
tives with its population representation. Under an arithmetic absolutism 
approach to one man-one vote, however, applied to all local government 
without exception, a “Connecticut Compromise” for regional govern
ment would be unconstitutional, as it already has been declared to be 
for state legislatures.92

One of the largest and best-known local council of governments is 
the Association of Bay Area Governments (ABAG) in the San Fran
cisco region of California, which encompasses nine counties and more 
than 4.2 million people. Its area is larger than Rhode Island, Connecti
cut, Delaware or Hawaii, and almost as large as Massachusetts or New 
Jersey. According to a survey in the early sixties, there were 625 local 
governments in the region, of which 591 had the power to tax.

In devising plans to move the ABAG toward governmental status, 
at least for certain specified functions, factors of political feasibility 
naturally dictated serious consideration of a “Connecticut Compromise” 
type of representation system, mixing the two bases of population and 
political units. Even in pure representation terms such a compromise 
might be preferable in this instance to exclusive reliance upon either 
unit or population representation. The reason is two-fold. In the ABAG 
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region exclusive unit representation might over-represent Republicans, 
because of their influence in the many smaller cities and towns encom
passed by the region.93 * On the other hand, exclusive population repre
sentation, especially if it were to rest upon new and artificially created 
equal population districts, would seriously abort representation of com
munities, which in a region as large and diversified as the ABAG ob
viously have distinct values and needs. Indeed, the dictum in Tvery v. 
Midland County* 4, concerning permissible deviations from one man-one 
vote when differential effects of governmental programs on constituent 
subunits can be shown, if logical at all, would seem to apply to a COG 
operating as a regional government.

93 S. Scott & J. Bollens, Government: Regional Organization for Bay Conservation 
and Development 169-70 (1967) (Report prepared for Bay Area Conservation and 
Development Commission).

94 390 U.S. at 483-84.
95 Regional Rev. Q., July, 1969, at 1.
9(5 Jones, Metropolitan Detente: Is It Politically and Constitutionally Possible?, 36 Geo. 

Wash. L. Rev. 741, 756 (1968).
97 390 U.S. 474 (1968).
98 387 U.S. 105 (1967).
99 387 U.S. 112 (1967).
100 Mr. Justice Douglas, writing for the Court, said that the unequal candidate resi

dence districts seemed “to reflect a detente between the urban and rural communities 
that may be important in resolving the complex problems of the modern megalopolis 
in relation to the city, the suburbia, and the rural countryside.” 387 U.S. at 117.

More recently, and in part as a response to possible constitutional 
problems flowing from the Supreme Court’s development of the one 
man-one vote principle, a straight population-based regional legislature 
for the ABAG has been championed.95 It is too soon to tell whether this 
approach will be acceptable for the ABAG, much less exportable to 
other COG’s. Moreover, “attempts to maximize the principle of one man- 
one vote may not only result in a system where many interests present 
in a complex metropolitan area cannot be represented, but they are also 
likely to prevent the development of a general purpose metropolitan 
agency of any kind.” 96

Existing constitutional doctrine concerning local and regional gov
ernment includes both the thrust toward arithmetic absolutism of /I very 
v. Midland County* 1 and the caveats about the need for preserving room 
for local experimentation found in Sailors v. Board of Education**  in 
Duscb v. Davis**  and in a dictum of Tvery itself. In terms of holdings, 
the most relevant one is DuschM*  But the city-county consolidation at 
issue there was a far cry from a far-flung COG, and in any event the 
price of the Court’s accepting the unequally-populated residential sub
units was making the election at large. An at-large election for a COG
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legislature would be as unthinkable as for a state legislature. Arguably 
it should even be unconstitutional under a realistic approach to the “fair 
representation” side of the developing one man-one vote precedents.

The recent Supreme Court decision in Hadley v. Junior College Dis
trict™1 nullifying the sliding scale percentage representation of units 
attempted there, strengthens the simple arithmetic absolutism approach 
of Avery. The Hadley decision does not give strong encouragement to 
attempts to convert COG's into true governments by using a mixed 
representation system as an inducement, even as an interim arrangement. 
Arguably, the decision is not fatal because of the distinct difference in 
complexity and service differentials between a federated junior college 
district and a federated regional government; practically, however, it 
may be fatal unless the Court is willing to take a broader view of the 
total political representation and organization problem than it has 
evinced so far.

If the Supreme Court’s stringent one man-one vote dogma inhibits 
natural avenues of regional government evolution, other pathways must 
be found. One possible harbinger of future developments is the decision 
in at least one COG, the Metropolitan Washington Council of Govern
ments, to redirect its representation system toward a population basis 
even while the Council continues on its present wholly voluntary unit 
membership basis. The system is a weighted voting plan, whereby the 
constituent governments continue as representation units, but for certain 
issues cast their votes not on an equal basis but as weighted by the popu
lations of their respective units.101 102 If familiarity with weighted voting 
can be gained while the COG movement is still voluntary, and if 
weighted voting within reasonable limits is deemed constitutional, it 
may be an effective pathway to true regional government.

101 397 U.S. 50 (1970). See discussion in text accompanying note 78 supra.
102 See By-Laws, Metropolitan Washington Council of Governments §§ IV-V (as 

amended Dec. 11, 1969). This council encompasses the District of Columbia and parts 
of Maryland and Virginia. The Board of Directors has operated essentially on a one 
govemment-one vote basis, but since 1967 the under-100,000 population units have 
been excluded from the Board’s Steering Committee, except for one shared member. Id.

V h. At the annual general membership meeting, for which all area governing 
body members are considered COG members, any local government can request 
weighted voting on any issue as provided in the By-Laws. Id. § IV g. When such a 
request is made, each local government has one vote for each 25,000 population. Id. 
'' IV g(l). This weighted voting formula has recently been extended to Board of 
Directors’ votes on budget matters on request of any member government, and to 
Board votes on any issues on request of a majority' of the members. Id. § V d.

A quite different development, unlike the COG movement, is the 
governor-controlled Metropolitan Council in the Minneapolis-St. Paul 
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area,103 appointed by the governor from state senatorial districts.104 The 
Council possesses preeminent planning powers and developmental author
ity in the areas of transportation, open space, solid waste disposal, water, 
and sewer facilities. It is not designed to be operational, but works 
through existing special districts and local governments. This “Super
Council” device may hold promise for functional improvement, but 
only time will tell whether it holds equal promise with the COG move
ment as a way of ameliorating local political fragmentation.

103 Minn. Stat. Ann. § 473B.01-.08 (Supp. 1969).
104 Although Council members presently are appointed, a proposal is pending to 

make them elected officials.
105 Any success at the national level would seem remote. The only active devices 

at the national level for confronting urban problems are bureaucratic and institutional, 
rather than legislative and political, and however productive these devices may be in
their technical proficiency or ability to provide funds, they are not responsive to the
need to reestablish viable political institutions for local-regional decision-making.

108 See note 51 supra and accompanying text.

As a seventh and final question, if effective governmental and func
tional consolidation cannot be achieved locally, then what possibilities 
are there for integrative solutions at the state level?105 In some instances 
states already have begun more intensive administrative coordination 
of local-regional activity,106 * 108 including both inter-governmental relations 
and intracity community organization programs. In light of this de
velopment a corollary question appears: whether regional and commu
nity action areas should be considered in constructing state legislative 
representation, on the theory that such areas express corporate interests 
not encompassed by conventional districting. An insurmountable ob
stacle to any thought of moving in this direction, however, may be one 
man-one vote itself, because its simplistic population basis seems to 
require a geographic and non-overlapping system of apportionment
districting for legislative bodies.

Conclusion

American local-regional government, despite the interest centered on 
it and proclamations of its importance, may be even weaker than the 
traditionally much-maligned state governments. There is some feeling 
as to who runs the states, but there is no clear understanding as to where 
local decision-making resides. The weakest element at the local-regional 
level is the political representation system, and yet this element is the 
essence of viable democratic government. In the course of highlighting 
this problem discussion has touched upon traditional city-county gov
ernment, OEO and HUD-inspired citizen participation and community 
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action experiments, the declining city-county consolidation movement, 
the potentially promising local council of governments movement, the 
role of the state and federal governments, and the impact of the one 
man-one vote constitutional doctrines. The integrating theme has been 
the form and viability of the representation system, for this is the core 
of democratic government.

The picture is not wholly discouraging, but neither is it encouraging. 
Abolition both of at-large elections and large multimember districts, and 
implementation of certain other devices, may improve prospects for 
minority representation. Larger city councils may help to “domesti
cate” the new community action programs and integrate them into the 
regular political order, making each a more effective mode of represen
tation. If county boards are reinvigorated by the one man-one vote move
ment, the urban county may be an adequate integrating device for 
small metropolitan areas. The city-county consolidation movement, 
however, has never been very lively, particularly outside the South, and 
if service needs are not met by conventional units the number of special 
districts will continue to grow.

In larger perspective, the evolution of the many new local councils 
of government into true regional governments could fill the void that 
now exists between state government and traditional localities. The 
further development of one man-one vote may be in the direction either 
of absolute population equality or of a concern for fair and effective 
representation with some flexibility for local experimentation. The 
direction taken will have considerable impact on minority representation 
in local governmental bodies, and on prospects for a COG evolution 
from voluntary assemblies into regional governments.

There is no agreed order of priorities, but certainly one of the greatest 
needs is to renew concern for community in the volatile political sense. 
This concern must qualify the “maximum feasible participation of the 
poor” concept in poverty programs, and also must condition the trend 
to decentralize education and administrative structures. A political com
munity must be large enough to include producers and consumers, and 
representation forms must yield not only input but also conflict, con
sensus, and allegiance. These are basic preconditions of government 
per se, which are being lost sight of at the local level. The Supreme 
Court’s increasingly absolutistic and narrowly arithmetic approach to 
one man-one vote may pose serious obstacles to regional government on 
a federated basis, although both this issue and techniques for minority 
representation have not yet been thoroughly explored. In fact, the 
Supreme Court has not yet heard a sophisticated argument focusing on 
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the true apportionment issue—effective legislative representation, as op
posed to the fictional and abstract notion of equal citizen voting power.

Both in the constitutional law of one man-one vote and in the domes
tication of “maximum feasible participation” and “community organi
zation,” the immediate need is to reintroduce the concept of viable 
representative government. There must be a renewal of the concept of 
a general urban political community, one that encompasses and is 
responsive to the continuing subcommunities of the older neighborhoods 
and the newer service units, and welds the whole into a sense of common 
enterprise. Failing this development, society may enter a post-political 
urban era. It may become a post-administrative era too if the “citizen 
participation” movement runs its full course, yielding both administra
tive decentralization by sharing control with advisory panels, and new 
community organization devices in the shape of quasi geographic-quasi 
functional spending units on the poverty front. The result would be 
a novel “formless form” of government, with high visibility for the 
immediate participant but no visibility for the general public, thus 
making areawide voting unintelligible and representation impossible.


