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NOTE
GHETTO VOTING AND AT-LARGE ELECTIONS: A 
SUBTLE INFRINGEMENT UPON MINORITY RIGHTS

In parr, the urban crisis has resulted from the failure of govern
ment to respond to and provide for minorities, especially the black 
and the poor. A democratic form of government remains valid only 
as long as all substantial groups and interests are heard and repre
sented in the policy-making process.1 As municipal units increase in 
size, however, governmental bureaucracies often grow more in
sensitive and inflexible and programs become more complex.2 As a 
result, citizen access to the government tends to diminish. Further
more. when middle-class, white voters outnumber black ghetto voters, 
at-large electoral systems may increase the alienation of black 
citizens by precluding meaningful minority participation. Originally 
implemented as reform measures3 in a majority of American cities,4 
at-large elections were designed specifically to sacrifice minority in
terests in favor of “good government." 5 Electoral reform is now 
necessary to counteract the sense of powerlessness that arises when 
votes cast in an election neither produce changes in policy, nor elect 
representatives who can at least give expression to grievances.6

1 See M. Heald, A Free Society: An Evaluation of Contemporary Democracy 32 
1953); A. de Tocqueville, Democracy in America 254 (H. Reeve trans. 1945).
2 See Odegard, Toward a Responsible Bureaucracy, 292 Annals, Mar., 1954, at 18.
'‘See D. Lockard, The Politics of State and Local Government 338 (1963).
4 Of the 145 cities with elected councils and populations estimated in 1965 at over 

100,000. almost 63 percent (91 cities) elect their councils entirely at-large, while 19 
percent elect at least some councilmen at-large. Municipal Yearbook 1968, at 64-67 
(1968). Furthermore, 67 percent of all cities with populations greater than 5,000 use 
at-large elections, while 12.4 percent elect both at-large and by wards. Id. at 59.

5 Advocates have contended that at-large elections would maximize governmental 
efficiency, eliminate “politics” from government, and assure that governments would 
be run by the “better” people. See D. Lockard, supra note 3, at 339.

€ Regional forms of government, such as consolidations, can have the same adverse 
effect on minorities as traditional city governments. Thus, a change to a regional form 
of local government may dilute the relative numerical strength of an urban minority 
or even destroy a majority by adding white middle class suburbanites to the electoral 
unit. In fact, the impetus toward regionalization may increase as the Negro percentage 
of a city’s population rises. Fearful of a “black takeover” of city government, citizens 
in surrounding communities may be willing to sacrifice their autonomy to preserve 
white dominance. See B. Hawkins, Nashville Metro 44-45 (1966).

It is the purpose of this Note to question the constitutional validity 
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of at-large election schemes by advancing three arguments: (1) The 
equal protection clause of the fourteenth amendment may be vio
lated when it can be demonstrated that an at-large election scheme 
operates to deny representation to a substantial and identifiable mi
nority; (2) case law developing under the Voting Rights Act of 
19657 indicates that such elections are constitutionally suspect; and 
(3) the fifteenth amendment arguably is violated when votes cast 
by minority citizens have been rendered ineffective. In conclusion, 
alternative election schemes are discussed briefly.

7 42 U.S.C. § 1973c (Supp. IV, 1969).
8 See generally M. Heald, supra note 1, at 381.
9 See note 5 supra.
10 Cf. M. Heald, supra note 1, at 383-87.
11 See C. Rossiter, Parties and Politics in America 185 (1960). The information 

that the average voter assimilates tends merely “to dress up the choice that is more 
effectively determined by underlying social affiliations.” Lazarsfeld, Berelson, & Gaudet, 
The People’s Choice, in American Social Patterns 119, 151 (W. Petersen ed. 1956). 
See generally Chavis v. Whitcomb, 305 F. Supp. 1364, 1389-90 (1969).

The Problem of Minority Representation

The function of minority representation is to keep legislative bodies 
informed of minority needs and interests. Although such representa
tion may be parochial in outlook, ideally it is tempered with other 
interests, ultimately joining in the effectuation of policies of con
sensus beneficial and acceptable to all.8 For this consensus to be 
genuine, however, legislative bodies must be composed of individuals 
who adequately reflect all diverse interests within the entire legis
lative constituencies.

Proponents of citywide at-large elections argue that citywide is
sues and views replace parochial approaches, thus lessening frag
mentation within the council and permitting it to function more 
effectively.9 If this rationale means that consensus should occur at 
the electoral level, where minority positions can be heard and in
telligently rejected or accepted, it is inconsistent with the tradition 
that decision-making should take place in the deliberative assembly.10 
It is also contrary to fact, since voters are not well informed,11 and 
hence significant proposals should not be vulnerable to cursory ex
amination and summary dismissal by such an electorate. Moreover, 
issues and problems change with time. Thus, a candidate “mandated” 
to vote a certain way on a current issue may later be confronted 
with issues neither raised nor even perceived during the campaign.

While both majority and minority representatives act in the in-
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terests of those who elected them,12 democracy presumes an element 
of statesmanship and detachment in its decisionmakers,13 who ulti
mately should be guided by the interest of the entire legislative con
stituency. Although a situation in which a candidate can secure elec
tion while ignoring a substantial minority militates against such high- 
mindedness,14 by having minority group members in legislative bodies, 
it is possible to reflect the needs of minority group constituencies and 
therefore help ensure perspective in deliberations.

When an electoral unit is homogeneous, questions of minority 
representation do not arise. Traditionally, however, American mu
nicipalities have been heterogeneous. For example, in the late nine
teenth and early twentieth centuries, urban centers were characterized 
bv cultural, religious, and economic differences between neighbor
hoods.15 Despite these differences, majority rule proved an accept
able and effective form of government, both because the ward system 
permitted minorities to place spokesmen on governing bodies and be
cause majority perceptions of problems and solutions were satis
factorily similar to those of the minority.16 By contrast, today the 
significant political minority in urban centers no longer is composed 
of European immigrants. The acculturation of traditional minority 
groups, combined with the subsequent rush of black Americans from 
the South to central cities in the North and West17 and the simul
taneous exodus of whites to the suburbs, has resulted in an urban 
minority that is predominantly black.18

The ability of traditional majority rule government to satisfy the 
needs of the black urban minority is questionable.19 Racial and cul-

'--Sc’t Diggs, Practical Representation, in Representation 28, 31-36 (J. Pennock & 
J. Chapman cd. 1968).

1 Of. R. Dixon, Democratic Representation: Reapportionment in Law & Politics 
31 (1968); R. Murray, Edmund Burke: A Biography 238 (1931).

14 See In Politics, IPs the New Populism, Newsweek, Oct. 6, 1969, at 60.
'See O. Handlin, Immigration as a Factor in American History 1-3 (1959).
6 See generally id. 94-116 (1959); O. Handlin, The Uprooted (1951). Another 

reason for minority satisfaction with American forms of government may have resulted 
from the fact that many immigrants left European countries with repressive, autocratic 
political systems. American democracy, even with its defects, offered genuine oppor- 
r ¡nities for advancement and greater freedom.

'See Moynihan, The Roots of the Negro Problem, in Politics in the Metropolis: 
A Reader in Conflict and Cooperation (T. Dye & B. Hawkins ed. 1967).

s See Weaver, Class, Race and Urban Renewal, in Metropolis: Values in Conflict 
' C. Elias, J. Gillies & S. Riemer ed. 1964). In the 50 largest American cities, rhe Negro 
", ’illation ranges from four percent to 69 percent. Bureau of Census, U.S. Dep’t of 

Commerce, Current Population Reports, The Social and Economic Status of 
Negroes in the United States 9 (1969) [hereinafter cited as Census].

19See generally N. Glazer & D. Moynihan, Beyond the Melting Pot (1963).
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tural differences separating blacks from the rest of the community 
are greater than those segregating European ethnic groups in earlier 
periods. Moreover, such divisive factors are compounded by the frus
trations resulting both from years of oppression and from presently 
rising, but as yet unsatisfied, expectations.20 These circumstances, as 
well as the psychological and social effects produced by alienation 
from white institutions,21 reduce the likelihood that conventional gov
ernmental forms can accommodate the needs of the black minority.22 
In addition, the uniqueness of these needs—inadequate educational 
opportunities, employment possibilities, and housing facilities23—makes 
it unlikely that anyone other than a black who has experienced such 
deprivations can serve as an adequate spokesman.24 Thus, effective 
representatives from the ghetto are indispensible in order to make im
personal government more responsive to the ghetto-dweller, who has 
become increasingly dependent upon government for assistance.

20 The decision in Brown v. Board of Education and other tantalizing pronouncements 
by the federal government have stimulated the rising expectations among Negroes. 
See, e.g., Shapiro v. Thompson, 394 U.S. 618 (1969); Harper v. Virginia Bd. of Elections. 
383 U.S. 633 (1966); Brown v. Board of Educ., 347 U.S. 483 (1954).

21 National Advisory Comm’n on Civil Disorders, Report 207-36 (Bantam ed. 1968) 
[hereinafter cited as Kerner Comm’n Report]. American blacks have come to believe 
that government is a white institution. S. Carmichael & C. Hamilton, Black Power: 
The Politics of Liberation in America 9-10 (1967); see Kerner Comm’n Report 11. 
Moreover, this alienation has become institutionalized. See Kerner Comm’n Report 
287-88; Banfield & Wilson, Cleavage in Urban Politics, in Politics in the Metropolis: 
A Reader in Conflict and Cooperation 52 (T. Dye & B. Hawkins ed. 1967); Greer, 
The People of the Metropolis, in Politics in the Metropolis: A Reader in Conflict 
and Cooperation 14, 21-23 (T. Dye & B. Hawkins cd. 1967).

22 Recent elections indicate that increasing polarization of the races may make white 
liberal candidates inadequate alternatives to black ghetto-dwelling candidates. The 
appeal of George Wallace outside the South, the desertion of organized labor from 
Hubert Humphrey in the 1968 presidential election, and the fact that law and order 
was the central campaign issue in 1968 all suggest that the white liberal candidate’s elec 
tibility is diminishing. Washington Post, Feb. 8, 1970, § D, at 1, col. 1.

23 S. Carmichael & C. Hamilton, supra note 21, at 155.
24 See generally R. Dixon, supra note 13; Representation (J. Pennock & J. Chapman 

ed.1968).
25 In 1966, 75 percent of all Negro elementary students in the cities surveyed attended 

schools that were at least 90 percent black; almost 90 percent of all black students 
attended schools that were more than one-half Negro. Kerner Comm’n Report 426.

Educational needs may be the most important, since the inability of 
Negroes to acquire a quality education ultimately results in unsatis
factory jobs and inadequate salaries. Segregated student bodies,25 in
sufficiently trained teachers, overcrowded and deteriorated facilities, and 
ill-conceived curricula, all of which are common failings in inner-citv 
schools, are at least partly responsible for the poor performance of 
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ghetto students.26 Furthermore, not only do blacks receive an average 
of three years less education than do whites,27 but many are also 
one or more grade levels below the national median for their age 
groups.28 Although ameliorating government’s responsiveness to the 
black minority community is not the only answer, solutions such as in
novative teaching approaches, black teachers and administrators with 
whom students can identify, smaller class sizes, new buildings, and in
creased financial assistance,29 are more likely to result if Negroes have 
proper access to governmental processes.30

26 It has been suggested that black children benefit from integration because white 
children become “hostages,” forcing white parents, who do not want their children to 
remain in inferior schools, to insure that the level and quality of education is improved. 
In addition, when black children are placed in integrated schools, they are more likely 
to achieve if exposed to children who have higher achievement motivation. Kerner 
Comm’n Report 427; see U.S. Comm’n on Civil Rights, Racial Isolation in Public 
Schools (1966).

27 The countrywide median for white males is 12.1 years, while that for non-white 
males is 9.12 years. L. Rainwater & W. Yancey, The Moynihan Report and the 
Politics of Controversy 77 (1967). See generally J. Bayton, Tension in the Cities 16 
(1969).

2S L. Rainwater & W. Yancey, supra note 27, at 77; see J. Coleman, Equality of Edu
cational Opportunity 20 (table 9) (1966) (Paper prepared for Office of Education, 
U.S. Dep’t of Health, Education, and Welfare); Note, School Decentralization: Legal 
Paths to Local Control, 57 Geo. L.J. 992, 1035 (1968). The percentage of children 
below grade level tends to increase with the age of the children:

Countrywide Percentage Negro Children Below Grade Level

In Harlem, for example, the average IQ of an eighth grade black student in 1965 was 
87.7, compared to the national norm of 100. Id. See also K. Clark, Dark Ghetto (1965).

29 There is an acute disparity’ between per pupil revenues in the cities and the suburbs. 
See L. Rainwater & W. Yancey, supra note 27, at 435.

30 In the past, governmental response usually has been ineffective. Educational in
novations, such as Head Start, Upward Bound, and Title I programs, have been rela
tively unsuccessful. See D. Moynihan, Maximum Feasible Misunderstanding 128-29 
(1969).

31 In 1966, three times as many Negro males as white males held unskilled or service 
obs; moreover, while 27 percent of white males occupied professional, technical, or

managerial positions, only 9 percent of the non-white male labor force were employed 
in such positions. Kerner Comm’n Report at 254.

The inadequate education provided ghetto residents is in part re
sponsible for their discouraging employment record. Those blacks who 
are employed often have unskilled and poorlv paid jobs,31 and a sub

Male Female
7 to 9 years old 7.8 5.8

10 to 13 years old 25.0 17.1
14 to 15 years old 35.5 24.8
16 to 17 years old 39.4 27.2
18 to 19 years old 57.3 46.0

L. Rainwater & W . Yancey, supra note 27, at 81. Black IQ’s are also below average
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stantial number only work part-time.32 In addition, the number of 
chronically unemployed blacks33 is twice that of whites.34 Conse
quently, it is understandable that blacks have relatively low annual 
incomes.35 Furthermore, large numbers of children in marginal fami
lies have forced these families below the poverty level,36 where there 
are more than three times as many non-whites as whites.37 Finally, gov
ernmental attempts to meet job needs of ghetto residents, which should 
include better job training programs, equal employment requirements, 
and encouragement of black entrepreneurs, have been inadequate.38 
The cumulative effect of all these circumstances is inevitably a sense of 
acute defeatism.39

32 In November 1966, the Department of Labor reported that in the 10 slum areas 
surveyed in eight cities, 6.9 percent of those Negroes listed as employed were only 
working part-time. In contrast, only 2.3 percent of the national work force was 
employed part-time. Kerner Comm’n Report 181.

33 For example, in 1965 and 1966 22 percent of Philadelphia’s Negro labor force had 
never held a job. J. Bayton, supra note 27, at 15.

34 See Harlem Youth Opportunities Unlimited, Inc., Youth in the Ghetto 246 
(1964). The Negro unemployment rate for the first quarter of 1969 was 6.4 percent, 
compared to 3.2 percent for whites. Census, supra note 18.

33 In 1968, the median annual family income for Negroes was $5,359, while that of 
whites was $8,936. Census 15. In 1966, only 28 percent of Negro families earned more 
than $7,000. Kerner Comm’n Report 252; see Orshansky, The Shape of Poverty in 1966, 
Social Security Bulletin Mar., 1968, at 3, 18.

36 The annual income gap is even more serious when one realizes that the average 
Negro family consists of 4.38 members, while the average white family is made up of 
only 3.62 members. Census.

37 In 1967, the specific percentage by race of citizens below the poverty level were 
10.3 percent of all whites to 35.4 percent of all non-whites. Bureau of the Census, 
U.S. Dep’t of Commerce, Current Population Survey (Oct., 1968). Non-whites are 
composed primarily of Negroes, Puerto Ricans, Mexican-Americans, and Indians. The 
Negro represents such a large percentage of this total that the terms “Negro” and 
“non-white” are often used interchangeably. See Kerner Comm’n Report 43; L. 
Rainwater & W. Yancey, supra note 27, at 77; Census, at VI.

38 See generally Kerner Comm’n Report 140-41. In 1967, federal manpower programs 
affected less than one-half of unemployed ghetto residents.

39 This psychological defeatism serves to accentuate the difficulty of securing respon
sible, lucrative jobs and to force acceptance of the status quo. See Kerner Comm’n 
Report 252-57.

40 See id. at 476.
41 Cf. Black America 1910, Time, Apr. 6, 1970, at 53.
42 Atlanta, Cincinnati, Dayton, Detroit, Elizabeth, Grand Rapids, Jersey City, Mil

waukee, New Haven, Newark, Patterson, Phoenix, Tucson, Rockford, Tampa, Engle
wood, Plainfield. See Kerner Comm’n Report 183.

Problems involving home ownership and rental are equally serious. 
Fewer blacks than whites own their own homes,40 and even those af
fluent enough find financing virtually impossible to secure.41 Thus, in 
17 of the cities in which the 1967 riots occurred,42 the percentage of 
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Xegro owner-occupied housing units was two-thirds that for whites.43 
Not surprisingly, those Negroes who rent rather than own their own 
homes pay a higher rent than whites in the same urban area.44 Once 
the urban black has found a place to live, he faces further problems. 
For example, Negro urban dwellings are likely to be overcrowded45 
and below minimum sanitation standards,46 and goods in neighborhood 
stores are often of lower quality and more expensive than those found 
in suburban shops.47 Unquestionably, such conditions necessitate gov
ernment attempts to encourage home ownership by subsidizing ghetto 
rents and by enacting and enforcing strong housing and consumer 
codes.48

«id.
44 See generally S. Carmichael & C. Hamilton, supra note 21, at 155. Median rent 

as a proportion of median income in metropolitan areas was 14.3 percent for whites and 
19.9 percent for non-whites. Kerner Comm’n Report 184.

45 In 9 of the cities experiencing riots in 1967 non-white dwelling units are three 
times as crowded as white units. Kerner Comm’n Report 183.

46 One and one-half times as many whites as Negroes have adequate plumbing fa
cilities. Id. In Indianapolis, the non-white population lives in crowded dwellings which 
in some ghetto districts are as much as 100 percent dilapidated or deteriorated. See 
Chavis v. Whitcomb, 305 F. Supp. 1364, 1375 (S.D. Ind. 1969).

47 In the ghettos, grocery store prices are usually higher, selections are of inferior 
quality’, and advertised specials are often nonexistent. Furthermore, in addition to 
charging higher prices, merchants dealing in furniture and other luxury items often 
utilize unconscionable installment contracts. Williams v. Walker-Thomas Furniture 
Co., 121 U.S. App. D.C. 315, 319, 350 F.2d 445, 449 (1965); see Kerner Comm’n Report 
274-78; Dostert, Case Studies in Consumer Fraud, 25 Bus. Lawyer 153 (1969); White, 
Consumer Credit in the Ghetto, 25 Bus. Lawyer 143, 146 (1969).

48 See Kerner Comm’n Report 473-75.
49 See Grossman, The Community Action Program: A New Function for Local 

Government, in Urban Planning and Social Policy (B. Friedcn and R. Morris ed. 1968).
50 For government to function in releasing societal tensions, citizens must exercise, 

or at least believe they are exercising, some measure of control over those institutions 
that govern them. See Pennock, Political Representation: An Overview, in Represen
tation 8 (J. Pennock & J. Chapman ed. 1968).

51 The middle class urban resident has few needs for public service. Moreover, when 
such needs do arise, he is more likely than the ghetto black to have the knowledge and 
contacts necessary’ to stimulate governmental action. Kerner Comm’n Report 286.

One result of these disparities in education, employment, and housing 
is that urban blacks have a political identity related to their racial 
identity. As political awareness among Negroes rises,49 a forum for 
expressing their interests must be made available as a means through 
which societal tensions can be released50 and minority needs satisfied. 
Dependent upon government largesse,51 ghetto dwellers are confronted 
bv a government so complex and bureaucratized that a chain of com
munication for citizen articulation no longer exists. Although each 
individual urban resident shares this lack of access, blacks have less 
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influence and access than the average white. Today metropolitan gov
ernments are not affected by citizens, but rather by a “plethora of 
formal organizations,” 52 and since Negroes lack the education and fi
nances to influence or control these groups, which are composed pri
marily of middle-class whites,53 they seldom have access to the gov
ernment through this informal power structure.

52 Greer, Individual Participation in Mass Society, in Approaches to the Study of 
Politics 341 (R. Young ed. 1958); Lane, Interest Groups and Bureaucracy, 292 Annals, 
Mar. 1954, at 104-05.

53 See Greer, supra note 52; Lane, supra note 52.
54 See S. Carmichael & C. Hamilton, supra note 21.
55 Id. at 86-145. This pattern typified civil rights efforts in the South during the early 

and middle sixties, which emphasized voter registration and organizations such as the 
Afississippi Freedom Democratic Party.

56 Community action by definition may require formation of “conflict” groups. See 
S. Alinsky, Reveille for Radicals 153 (1945). Among the issues raised through con
frontation tactics have been housing, welfare, and education. A tenant rent strike in 
St. Louis won a number of major concessions, although the financial future of the 
Housing Authority was cast into serious doubt. N.Y. Times, Nov. 2, 1969, at 52, col. 
4. A 1967 protest by Mothers for Adequate Welfare in Boston sparked several nights 
of violence. N.Y. Times, June 3, 1967, at 1, col. 3. The later stages of the New York 
school crisis saw several street scenes involving students, parents, teachers, and police. 
N.Y. Times, Oct. 19, 1968, at 1, col. 1.

57 A riot may be the ultimate form of political expression. See B. Gilbert, Ten 
Blocks From the White House: Anatomy of the Washington Riots of 1968, at ix 
(1968).

68 This seems to be the lesson drawn from the experience of the Community Action 
Programs developed under the Economic Opportunity Act. See generally D. Moynihan, 
supra note 30.

No longer content with the sporadic altruism of white politicians, 
ghetto blacks have begun to build a community of power based upon a 
foundation of shared grievances.54 In some instances, this power is 
exercised within the established political system in the grass roots 
political tradition of the ethnic minorities.55 In other instances, most 
commonly in the North, it confronts the political system, attempting 
with mixed results to move it by protest from without.56 All else fail
ing, a third alternative has been violence.57 In sum, since political ex
pression divorced from formal lines of power may create more prob
lems than it solves,58 the solution to minority voicelessness may lie in 
a restructuring of traditional forms of expression.

In this regard, representative assemblies are perhaps the best 
vehicles for the voicing of minority interests within government. 
Nevertheless, when at-large municipal elections are employed, even 
this channel may be closed; while statistics are few, they suggest that 
only when ward systems have been substantially retained is Negro
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representation on city councils significant.59 Despite the Supreme Court’s 
rulings that the one man—one vote formula of representation must be 
applied to all elected bodies,60 comparative numbers are not the only 
index of the quality of the urban vote.61 When the quality of life 
can be demonstrably predicated upon the quality of political repre
sentation, courts must employ a more exact standard of evaluation, 
a standard which perhaps can be found in either the fourteenth amend
ment equal protection clause or the fifteenth amendment right to vote.

59 See Appendix.
60 Hadley v. Junior College District, 397 U.S. 50 (1970).
61 Commentators have included the potential for diluted voting strength of at-large 

units in enumerating questions left unresolved by the one man-one vote cases. See 
Jewell, Local Systems of Representation: Political Consequences and Judicial Choices, 
36 Geo. Wash. L. Rev. 790, 798-803 (1968).

62 For purposes of definition, the terms “at-large district” and “multimember districts” 
are used interchangeably to mean any district from which a number of legislators to 
the same legislative body are elected by all the voters in the district. A legislative body 
is that branch of government given general legislative powers over a jurisdiction and 
may be a city council, county council, or state legislature.

63 See note 4 supra.
W Although city councils are not presently elected from mixed single-member, multi

member schemes, an expanded form of municipal government, such as a consolidated 
“metro” or federated government, conceivably might select a scheme whereby small 
surrounding towns have one representative each on a common council, while the core 
city’ retains an at-large plan for electing its several representatives.

65 Reynolds v. Sims, 377 U.S. 533 (1964); Brown v. Board of Educ., 347 U.S. 483 
(1954). > f .-It i-.

An Equal Protection Challenge to At-Large Elections

The equal protection clause of the fourteenth amendment may be 
violated if an election scheme operates to deny representation to a sub
stantial and identifiable minority within the voting population. Further
more, such a violation is possible whether a legislative body is elected 
from a combination of single-member and at-large districts or from 
one at-large unit encompassing an entire electorate.62 Although there 
is nothing to prevent municipal governments from utilizing the mixed 
single-member, at-large scheme, a majority of cities have adopted the 
citvwide at-large voting unit to elect at least a part of their councils.63 
In general, the mixed district scheme is utilized only in state legislative 
elections.64

Traditionally, equal protection is violated when state action creates 
an express and purposeful classification, the effect of which is to confer 
a benefit on some while denying it to others.65 In both the mixed and 
at-large electoral schemes, state action is clearly present in the statute,
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charter, or ordinance establishing the method of election.66 It is less 
clear, however, whether the lack of discriminatory intent cures a 
measurable discriminatory effect. Even if it does not, any constitutional 
defect is avoided if the classification is reasonably related to a valid 
state purpose.67

See, e.g., Ind. Ann. Stat. §§ 34-102, 34-104 (Burns’ Supp. 1968); Ga. Code Ann. 
§ 47-102 (1965).

67 McGowan v. Maryland, 366 U.S. 420, 445-49 (1961); Hartford v. Harrison, 301 U.S. 
459,461-62 (1937).

68 Burns v. Richardson, 384 U.S. 73 (1966); Fortson v. Dorsey, 379 U.S. 433 (1965); 
Chavis v. Whitcomb, 305 F. Supp. 1364 (S.D. Tnd. 1969), appeal docketed, 38 U.S.L.W. 
3142 (U.S. Oct. 13, 1969) (No. 735).

69 Douglas v. California, 372 U.S. 353 (1963); Griffin v. Illinois, 351 U.S. 12
(1956); Norwalk CORE v. Norwalk Redev. Agency, 395 F.2d 920 (2d Cir. 1968); 
Hobson v. Hansen, 269 F. Supp. 401 (D.D.C. 1967), aff’d, 408 F.2d 175 (D.C. Cir. 1969); 
Barksdale v. Springfield School Comm., 237 F. Supp. 543 (D. Mass.), vacated on other 
grounds, 348 F.2d 261 (1st Cir. 1965).

70 An at-large scheme may be adopted because it is the easiest method of meeting 
one man-one vote standards. See text accompanying note 101 infra. In defending a 
change from district to at-large county elections in Mississippi, it was argued that the 
procedure was valid because it served to meet one man-one vote requirements. Brief 
for Appellee at 38, Fairley v. Patterson, 393 U.S. 544 (1969).

71 Hobson v. Hansen, 269 F. Supp. 401, 497 (D.D.C. 1967), aff'd, 408 F.2d 175 (D.C. 
Cir. 1969).

72 351 U.S. 12 (1956).

To date, cases raising equal protection questions of election of repre
sentatives from at-large districts have dealt only with mixed schemes.68 
Like citywide at-large election plans, which do not even classify ac
cording to electoral district, such schemes may neither overtly nor in
tentionally classify citizens on the basis of objectionable criteria. Never
theless, recent cases in other areas suggest a trend away from the re
quirement of an express and purposeful classification in finding equal 
protection violations,69 since appearances of uniform treatment may be 
deceptive. For example, in the case of electoral schemes, the effect of 
ostensibly uniform treatment may be to render valueless the votes of 
some while commensurately enhancing the votes of others. Even if the 
intention of the apportioning body is to treat all voters exactly alike,70 
a court may find “that the arbitrary quality of thoughtlessness can be 
as disastrous and unfair ... as the perversity of a wilfull scheme.” 71 72

Thus, in Griffin v. Illinois?2 the Supreme Court found that a law 
permitting appeal only upon presentation of a bill of exceptions, which 
by necessity would have to be based upon the trial transcript, in fact 
created two classes, though not expressly. Despite the absence of any 
ostensible classification in the statute, the Court found that potential 
appellants were separated into two groups, those who could afford 
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transcripts and bring their appeals and those indigent citizens who 
could not.73 Similarly, classification into voting districts based upon 
the unobjectionable criterion of residency also may result in differences 
in voting strength based upon the unconstitutional criteria of race, 
politics, or financial status. In analogous situations, in which grouping 

>f students according to race was the unforeseen and unintended re
sult of groupings based upon academic testing74 and upon neighborhood 
school systems,75 violations of equal protection have been found.76

73 Id. at 18.
74 Hobson v. Hansen, 269 F. Supp. 401, 514 (D.D.C. 1967), aff’d, 408 F.2d 175 (D.C. 

Cir. 1969).
75 Barksdale v. Springfield School Comm., 237 F. Supp. 543 (D. Mass.), vacated on 

other grounds, 348 F.2d 261 (1st Cir. 1965). In Barksdale, children were not expressly 
assigned to schools on the basis of race, nor did the court find that racial segregation 
was the foreseen result of a covert scheme. Rather, de facto segregation existed despite 
the honest intent of the school officials to draw district lines only with reference to the 
capacities of the various schools and the safety and convenience of the children in 
traveling between home and school. Nevertheless the court found the result unaccept
able. Even though segregation was unintended, the court declared that school adminis
trators had to deal with inadequacies in the system as they arose. Id. at 546.

7,7 The classic equal protection cases first found an overt classification based upon race 
and then searched for unequal treatment as a result of that classification. McLaughlin 
v Florida, 379 U.S. 184 (1964); Brown v. Board of Educ., 347 U.S. 483 (1954); Korematsu 
v. United States, 323 U.S. 214 (1944). Recent cases, however, have been premised upon 
the demonstrably unequal result and work backwards to determine whether those af
fected are racially identifiable. See Norwalk CORE v. Norwalk Redev. Agency, 395 
F.2d 920 (2d Cir. ¡968).

77 395 F.2d 920, 931 (2d Cir. 1968). Plaintiffs alleged, however, that Agency officials 
were aware of the effect of their actions and made no adjustments in the program to 
compensate. Id. at 924. Nevertheless, the question of bad faith did not enter the 
court’s reasoning.

73 Id. at 931-32.

Even more unanticipated is discrimination resulting from a policy 
Apparently affecting all citizens in the same manner. In Norwalk CORE 
t\ Norwalk Redevelopment Agency, plaintiffs contended that an urban 
renewal plan, under which all citizens in the affected area were relo
cated, created greater hardships for Negro and Puerto Rican families 
than for white families. Conceding that any discrimination was “ac
cidental to the plan,” 77 the court still found a denial of equal protec
tion. Speaking for the court, Judge Smith clearly implied that such a 
denial occurs just as surely when groups that should be classified dif
ferently are classified the same as when groups that should be clas
sified the same are classified differently.78 Applying the logic of Norwalk 
CORE to citywide council elections, it can be argued that such electoral 
svstems create classes based upon race and economics by giving the 
white middle-class majority an opportunity to monopolize elections and 
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by denying the black lower-class minority an opportunity to secure a 
commensurate minority representation.79

79 Fortson v. Dorsey, 379 U.S. 433, 439 (1965).
80 Id. at 436. The argument to prove per se invalidity that was rejected in Fortson 

focused on the deprivation of power to elect representatives, which affected certain 
residents of the at-large district. A Georgia apportionment statute divided the state 
into senatorial districts and required that each senator be a resident of his own district; 
it further provided, however, “that the Senators from those Senatorial Districts con
sisting of less than one county shall be elected by all the voters of the county in which 
such Senatorial District is located.” Ga. Code Ann. § 47-102 (1965). The clear result 
of this provision, argued voters from Fulton County, was that while for some purposes 
they were treated as residents of districts and were represented by fellow residents of 
these districts, the unanimous support of one candidate by all voters in a district could 
be defeated by only 18 percent of the voters of the rest of the county. Residents of 
the single-member districts were alleged to have no unconstitutional advantage since the 
vote of the majority in those districts could never be overcome.

Another rationale for per se invalidity is based upon a mathematical showing that 
voters in multimember districts may affect more decisive votes in the legislature simply 
by reason of sending a large delegation. See Banzhaf, Multi-Member Electoral Districts 
—Do They Violate the “One Man, One Vote” Principle, 75 Yale L.J. 1309 (1966). 
At least one court has acknowledged the possible merit of this argument. Chavis v. 
Whitcomb, 305 F. Supp. 1364 (S.D. Ind. 1969), appeal docketed, 38 U.S.L.W. 3142 
(U.S. Oct. 13, 1969) (No. 735). A district court in Pennsylvania has made a facile 
application of this theory, holding that, by reason of voting for only one candidate, 
voters in a single-member district are deprived of the “voting power equal to that of the 
voters of the multi-member districts.” Drew v. Scranton, 229 F. Supp. 310, 328 (M.D. 
Pa. 1964), vacated, 379 U.S. 40 (1965). The court in Drew also noted the possibly in
jurious effect of multimember districts on minority groups. Id. at 327.

81 For a detailed example of how this burden is met, see Chavis v. Whitcomb, 305 
F. Supp. 1364, 1371-85 (S.D. Ind. 1969), appeal docketed, 38 U.S.L.W. 3142 (U.S. Oct. 13, 
1969) (No. 735).

82 The failure to consider these factors, the Supreme Court has stated, may be in
dicative of an invidious discriminatory effect. Burns v. Richardson, 384 U.S. 73, 88 
(1966). The Court found the evidence in Burns insufficient to sustain the allegation of 
discrimination, without applying the three part test to the facts.

Although acknowledging the potentially dilutive effect of at-large 
election units upon minority voting strength, the Supreme Court has 
rejected the contention that use of such units in an election scheme 
is per se invalid.80 To establish that such an at-large election system 
operates in an improperly discriminatory manner, it is necessary to show 
that minority group votes have been rendered ineffective by the 
nature of the districting scheme.81 In determining the effect of an at- 
large district on resident minority voters, the Supreme Court has indi
cated three factors that should be considered: (1) the ratio of legis
lators to population; (2) the presence or absence of provisions insuring 
that residency of legislators is equitably distributed throughout the dis
trict; and (3) the presence or absence of a coordinate legislative body 
apportioned into single-member districts.82 Clearly, there is greater likeli
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hood that minorities will enjoy some representation when at least one of 
two legislative bodies is structured such that each seat is allotted to a 
particular geographical area.83

?3 Cities that have only one common legislative council might meet the third test by 
electing part of the council from wards and the rest from the city at-large.

84 305 F. Supp. 1364 (S.D. Ind. 1969), appeal docketed, 38 U.S.L.W. 3142 (U.S. Oct. 
13, 1969) (No. 735).

85 Id. at 1378. The Supreme Court already had acknowledged the possibility of the 
voting power of a racial or political group being diluted. Fortson v. Dorsey, 379 U.S. 
433. 439 (1965).

86 305 F. Supp. at 1384. If districted by itself, the Center Township Ghetto would 
be sufficiently large to elect approximately one senator and two representatives each 
election year; yet, in the biannual elections between 1960 and 1968, a total of only one 
senator and four representatives who were resident in the Center Township Ghetto 
were elected from the at-large Marion County7 (Indianapolis and surrounding area) 
district. This number represented less than five percent of the elected senators and 
six percent of the elected representatives from an area encompassing 17.81 percent of the 
county ’s population. During the same period, nearly one-half of the senators and over 
one-third of the representatives elected resided in Washington Toyvnship, a predomi
nantly white middle-class area with only 13.98 percent of the population.

In general, hoyvever, doubt may be expressed as to the validity of a residency standard 
in proving or disproving representativeness. A better test might be to compare by 
precincts the voter preference of ghetto residents yvith the success or failure of these 
preferred candidates in the at-large field.

87 Id. at 1386. The court found not only that there was no legislator specifically ac
countable to ghetto voters but also that “a legislator elected from Marion County is 
hesitant to express the interests of the residents of the . . . Ghetto unequivocally in the 
legislative chambers ... a particular legislator risks his political demise by consistently 
taking a position divergent from that of the majority of the legislators of his party 
from Marion County.” Id. Moreover, even yvhere ghetto residents were elected, the 
requirement that they appeal to the at-large electorate may cast into doubt their ability 
'o effectively represent their fellow ghetto residents. In 1968, for example, tyvo repre
sentatives resident in the ghetto area, one-half of the number elected in the eight year 
period studied, did in fact gain election. It is a damning fact, however, that these 
candidates received less than one-third of the vote received by their white opponents 

Applying these three factors to a record replete with detailed socio- 
loerical data drawn from census studies, the United States District Court 
tor the Southern District of Indiana in Chavis v. Whitcomb recently 
held that use of a countywide at-large district in a state legislative ap
portionment scheme denied equal protection to ghetto Negroes, whose 
votes were discriminatorily diluted.84 In establishing the presence of 
a cognizable class, the court in Chavis found ample proof setting ghetto
dwellers apart from nonghetto-dwellers on the basis of family income 
levels, housing conditions, unemployment rates, and education.85 86 More
over, failure of representation was found not only in the dispropor
tionately small number of ghetto residents elected,80 but also in the 
conceded inability of white legislators simultaneously to promote ghetto 
interests and to survive politically.87 Indeed, the combination of in



1002 The Georgetown Law Journal [Vol. 58:989

creased ghetto poverty and political polarization in the country today 
supports the contention that the Chavis rationale is applicable to most 
large American cities.

Nevertheless, even when a discriminatory dilution of a racial, polit
ical, or economic group’s voting strength is shown, it will be excused 
if the policy under which it results is reasonably related to a valid state 
objective.88 If, however, the right under consideration is one that the 
courts consider “fundamental,” as both the right to vote89 and the right 
to an “equal” vote,90 a stricter standard of justification is applied,91 re
quiring a relationship to the major state interest in dealing with or 
limiting that right.92 Applying this formula in Harper v. Virginia Board 
of Elections, the Supreme Court held that the discriminatory effects 
of a poll tax, which divided citizens into two categories—those who 
could pay and those who could not—were not cured by the state in
terest in raising revenues. Since the ability to pay is not necessarily re
lated to the state’s major interest in formulating voter qualifications, 
which is to assure intelligent participation by citizens in the electoral 
process, the Court held that the voter restriction was unjustified.93

in the ghetto area, while attracting double the number of votes received by these 
opponents in that township in which George Wallace ran best. Brief for Plaintiffs at 7. 
Chavis v. Whitcomb, 305 F. Supp. 1364 (S.D. Ind. 1969), appeal docketed, 38 U.S.L.W. 
3142 (U.S. Oct. 13, 1969) (No. 735).

88 See cases cited note 67 supra.
89 Harper v. Virginia Bd. of Elections, 383 U.S. 663, 667 (1966).
90 Reynolds v. Sims, 377 U.S. 533, 562-63 (1964).
91 See Harper v. Virginia Bd. of Elections, 383 U.S. 663 (1966); Reynolds v. Sims. 

377 U.S. 533 (1964); Griffin v. Illinois, 351 U.S. 12 (1956).
92 Harper v. Virginia Bd. of Elections, 383 U.S. 663, 667 (1966).
98 Id. at 668.
94 McLaughlin v. Florida, 379 U.S. 184, 192 (1964); Bolling v. Sharpe, 347 U.S. 497. 

499 (1954); Korematsu v. United States, 323 U.S. 214, 216 (1944).
95 Griffin v. Illinois, 351 U.S. 12 (1956).
96 Korematsu v. United States, 323 U.S. 214, 216 (1944).
97 Griffin v. Illinois, 351 U.S. 12, 18 (1956).

A stricter standard also is required when classifications are based 
upon factors that are considered “suspect,” such as race94 and indi
gency.95 In such cases, courts may find untenable justifications based 
upon anything less than absolute necessity.96 Thus, in Griffin v. Illinois, 
the Supreme Court did not consider the state’s interest in economy 
sufficient to justify legislation conditioning the right to appeal indi
rectly upon the purchase of a trial transcript, which in effect denied 
the right of appeal to indigents.97 Emphasizing the state’s major in
terest in administering a system of criminal justice, the ultimate goal 
of which is the correct determination of guilt or innocence, the Court 
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found that the legislation hindered rather than furthered attainment 
of this goal.98

98 Id. at 17-18.
99 See note 3 supra and accompanying text.
•"The Supreme Court has noted that “[a] consideration that appears to be of . . . 

substance in justifying some deviations from population-based representation in state 
legislatures is that of insuring some voice to political subdivisions, as political subdivi
sions.” Reynolds v. Sims, 377 U.S. 533, 580 (1964).

101 See note 70 supra.
102 Reynolds v. Sims, 377 U.S. 533, 565 (1964).
108 /¿.'at 581.
104 See notes 136-146 infra and accompanying text. The court in Chavis v. Whitcomb 

declared that the multimember districts might still be permissible, as long as they are 

W hen at-large election schemes deny equal and effective votes to 
racial or economic minorities, juxtaposition of the fundamental right 
to vote with either of the suspect factors of race or indigency insures 
that nothing less than the only available means to advance the highest 
state interest can be accepted as justification for such denial. In this 
regard, at-large elections may be used to achieve three basic state ob
jectives: (1) to root out political machines sustained by the ward sys
tem;99 (2) to recognize existing political subdivisions as entities for 
purpose of representation;100 and (3) to satisfy the Supreme Court’s one 
man—one vote mandate.101 The major state interest in electoral schemes, 
however, is to guarantee all citizens an equally effective voice in the 
election of legislators,102 and any detraction from fulfilling this interest 
is not justified by the three objectives of at-large elections.

At one time, the elimination of political machines may have been 
closely related to the guarantee of an effective vote, but today, with 
machine politics eliminated in all but a handful of cities and effectively 
precluded from regeneration by civil service requirements, there is no 
continuing need for a policy that effects a demonstrable discrimination 
while being otherwise functionally obsolete. The second possible ob
jective is equally unavailing, since recognition of political subdivisions 
has already been found by the Supreme Court to be an inadequate 
justification for dilution of voting strength.103 Finally, although attain
ing the one man—one vote ratio may help insure equally effective vot
ing strength, at-large election schemes do not represent the only method 
of achieving this ratio; such schemes should not be permitted when 
they function to deny the benefits of precisely that state interest which 
the one man—one vote ratio is supposed to secure if such denial runs 
to a significant minority. Single-member districting, various forms of 
proportional representation, and even a system of at-large districts equal 
in size and drawn to eliminate discriminatory dilution of votes, would 
suffice.104 Since these alternative methods are available, the factor of 
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necessity required to sustain a voter classification based upon race and 
indigency is lacking.105 Thus, because the requisite justification is lack
ing, at-large elections are violative of a minority citizen’s right to equal 
protection under the fourteenth amendment.

uniform in size, but warned that the “maximum size of the uniform districts should . . . 
not be so large as to create the improper dilution of minority group voting strength 
found in the instant case.” 305 F. Supp. 1364, 1392 (S.D. Ind. 1969), appeal docketed, 
38 U.S.L.W. 3142 (U.S. Oct. 13, 1969) (No. 735).

105 See generally Shelton v. Tucker, 364 U.S. 479, 488-89 (I960); Cantwell v. Con
necticut, 310 U.S. 296, 304 (1940).

106 See Reynolds v. Sims, 377 U.S. 533, 565 (1964); Dixon, Local Representation: Con
stitutional Mandate and Apportionment Options, 36 Geo. Wash. L. Rev. 693, 694 (1968).

107 Banzhaf, supra note 80, at 1313.
108 See R. Dixon, supra note 13; Representation (J. Pennock & J. Chapman cd. 1968).
109 U.S. Const, amend. XV, § 1. “The right of citizens of the United States to vote 

shall not be denied or abridged by the United States or by any State on account of 
race, color, or previous condition of servitude.”

no See Gomillion v. Lightfoot, 364 U.S. 339 (1960) (rcdistricting); Terry v. Adams, 
345 U.S. 461 (1953) (primary elections); South v. Peters, 339 U.S. 276 (1950) (unit rule 
in primary); Smith v. Allwright, 321 U.S. 649 (1944) (primary elections); Myers v. 
Anderson, 238 U.S. 368 (1915) (grandfather clause); Guinn v. United States, 238 U.S. 
347 (1915) (grandfather clause); Rice v. Elmore, 165 F.2d 387 (4th Cir. 1947) (primary 
elections); United States v. Alabama, 252 F. Supp. 95 (N.D. Ala. 1966) (poll rax).

in 42 U.S.C. § 1973 (Supp. IV, 1969).
112 Since Congress may use whatever means are necessary to carry out the objectives 

of the Constitution and since the purpose of the Act is to effect the guarantees of the 

Related Protections: The Voting Rights Act of 1965 and The 
Fifteenth Amendment

Two other routes may be available for attacking provisions estab
lishing at-large voting districts, since protections flowing from the 
Voting Rights Act of 1965 and the fifteenth amendment guarantee 
more than mere superficial compliance with one man—one vote re
quirements when disenfranchisement or dilution of voting strength is 
the effect.106 Conceivably, any electoral scheme that does not provide 
each citizen with an equally effective vote is unconstitutional.107 The 
right to vote is the essence of representative government,108 and the fif
teenth amendment109 was enacted to guarantee this right and to provide 
a means through which Negroes could attack its denial or abridge
ment. The fifteenth amendment, however, has been invoked infre
quently, and those actions relying upon it have commonly been con
cerned with devices that effectively deny the right to cast a ballot.110 
In contrast, the Voting Rights Act of 1965,111 112 which is based upon the 
fifteenth amendment, has been more effective in curbing voting dis- 
crimination.1
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Voting Rights Act

While much of the Voting Rights Act is designed to eliminate specific 
abuses associated with registering to vote and actually casting a ballot,113 
its legislative history114 and court decisions interpreting it115 reflect a con
viction that the Act may cover any practice that in fact interferes 
with the full exercise of the right to vote itself. For example, courts 
have held that section 1973c of the Voting Rights Act covers changes 
in laws regarding municipal corporate forms or methods of election.116 
Thus, an amendment to the Mississippi Constitution permitting the state 
legislature alone, rather than in conjunction with voters, to consoli
date117 adjoining counties has been found to fall within the Act’s pro
fifteenth amendment, the Court held the Act constitutional. South Carolina v. Katzen- 
bach, 383 U.S. 301, 315 (1966).

113 The Act expressly prohibits poll taxes. See Voting Rights Act of 1965, 42 U.S.C. 
' 19'3h(a) (Supp. IV, 1969). Furthermore, section 1973b prohibits denial or abridgement 
of the right to vote for failure to comply with any “test or device,” unless the state 
has first complied with the requirements of the Act. 42 U.S.C. § 1973b (Supp. IV, 
1969). The phrase “test or device” is defined as any requirement that obligates an in
dividual to demonstrate educational achievement, moral character, or literacy, or to 
have an already registered voter vouch for his qualifications. 42 U.S.C. § 1973b(c) 
(Supp. IV, 1969); see 2 U.S. Code Cong. & Ad. News, 89th Cong., 1st Sess., 2561-62 
(1965). If the “test or device” meets the Act’s definition, it is incumbent upon the 
state or local government unit imposing it to prove in a declaratory judgment action in 
federal court that no such voting practice or procedure had been used during the 
preceding five years for the purpose of or with the effect of denying or abridging the 
right to vote on account of race or color. Voting Rights Act of 1965, 42 U.S.C. § 1973c 
(Supp. IV, 1969).

114 The Act requires submission to the Attorney General or to the District Court for 
the District of Columbia of any “voting qualification or prerequisite to voting, standard, 
practice, or procedure” different from that in effect on November 1, 1964. 42 U.S.C. 
S 1973c (Supp. IV, 1969). The Act’s legislative history indicates that the vague terms 
of this provision were intended to be interpreted broadly, and Attorney General 
Katzenbach has suggested that the term “procedure” was intended to include any kind of 
practice having the effect of denying or abridging the right to vote. Hearings on the 
Voting Rights Act Before the Senate Comm, on the Judiciary, 89th Cong., 1st Sess., 
pt. l,at 191-92 (1965).

115 See Allen v. Board of Elections, 393 U.S. 544, 566 (1969); Mississippi Freedom 
Democratic Party v. Johnson, 299 F. Supp. 93 (S.D. Miss. 1969); United States v. 
Mississippi, 256 F. Supp. 344 (S.D. Miss. 1966). In holding that the state cannot require 
a literacy test as a prerequisite to voter registration and that it must provide officials 
at each election to assist illiterate voters, the district court in United States v. Mississippi 
noted that the intent of Congress in enacting the Voting Rights Act was “to assure 
not just registration but the full exercise of the right to vote itself.” 256 F. Supp. 344, 
348 (S.D. Miss. 1966).

116 Allen v. State Board of Elections, 393 U.S. 544 (1969); Mississippi Freedom 
Democratic Party v. Johnson, 299 F. Supp. 93 (S.D. Miss. 1969).

117 A consolidation usually occurs when a city and the surrounding counties join 
together under a loose metropolitan government to provide better services and gain 
larger rax revenues. In the South, consolidation may destroy or dilute the voting 
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visions.118 Similarly, the Act has been found applicable to an amend
ment to a Mississippi statute providing for the at-large election of county 
supervisors119 and to an amendment authorizing the appointment rather 
than election of the county superintendent of education.120 In those 
few Southern states to which the Act is applicable, therefore, a broad 
reading of section 1973c appears to permit challenges whenever a 
change in an election procedure could affect the quality of Negro 
votes. Nevertheless, while the Act places the burden of proof on the 
state and directs the United States Attorney General to protect the 
rights of voters, there are several limitations on the Act’s applicability.121

strength of a substantial Negro minority within the urban area. The same is true in 
the North, where a racist motive may be more difficult to detect.

118 Mississippi Freedom Democratic Party v. Johnson, 299 F. Supp. 93 (S.D. Miss. 
1969). Formerly, the Mississippi Constitution permitted the state legislature to con
solidate adjoining counties, if a majority of the qualified electors of such counties, 
voting in an election held for that purpose, so decided. Miss. Const., art. 14, § 271 (1890). 
In 1966, the section was amended to permit consolidation of adjoining counties by two- 
thirds vote of the state House of Representatives and Senate. Miss. Const., art. 14, 
§ 271. In holding that the amendment came within the purview of section 1973c of the 
Voting Rights Act, the court noted that Mississippi would have to seek a declaratory 
judgment or a ruling from the Attorney General regarding the discriminatory effect 
of the change. Mississippi Freedom Democratic Party v. Johnson, 299 F. Supp. 93, 94 
(S.D. Miss. 1969).

119 Allen v. State Bd. of Elections, 393 U.S. 544 (1969). On appeal to the Supreme 
Court, plaintiffs argued that the amendment would result in dilution of black voting 
strength. Plaintiffs contended that in light of the legislative history of the Voting 
Rights Act, its avowed purpose of furthering the guarantees of the fifteenth amendment, 
and the language of sections 5 and 14, the proposed amendment was a “voting qualifica
tion or prerequisite to voting, standard, practice or procedure” within the meaning of 
the Act. Brief for Appellants at 7, 18-21, Fairley v. Patterson, 393 U.S. 544 (1969). In 
finding for appellants, the Supreme Court rejected the State’s contention that the 
amendment merely served to meet constitutional one man-one vote requirements, em
phasizing that the Act “was aimed at the subtle, as well as the obvious,” discriminatory 
regulations. 393 U.S. at 565. The Court recognized that since blacks might constitute 
a majority in a particular district but not in the county as a whole, a change to an 
at-large election could effectively nullify their ability to elect the candidate of their 
choice. Id. at 569. In dissent, Justice Harlan argued that the intent of the Act was to 
reach only tests or devices designed to prevent Negroes from casting a ballot. Id. at 585.

12° Allen v. State Bd. of Elections, 393 U.S. 544 (1969); Miss. Code Ann. §§ 6271-80b 
(1968); see Perkins v. Matthews, 301 F. Supp. 565, 568 (S.D. Miss. 1969), prob, juris, 
noted, 397 U.S. 903 (1970). In Perkins, two annexations in Canton, Mississippi in 1967 
and 1968 added 176 white voters and 36 Negro voters and served to dilute a Negro 
majority. The court, in holding for the defendants, declared that the Voting Rights 
Act was not intended to freeze municipal boundaries in the absence of a showing that 
the annexations were deliberately designed to overturn black majorities.

121 Section 1973b(a) suspends all tests or devices designed to determine a voter’s 
eligibility to vote. This section, however, is qualified by section 1973b(b), which limits 
applicability of section 1973b(a) to those states which “the Attorney General determines 
maintained on November 1, 1964, any test or device, and with respect to which . . .
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Only seven states, plus a substantial part of an eighth, have been found 
by the Director of the Census to meet the criteria for invoking the 
Act’s restrictions.122 Moreover, the Act is procedural in character and 
requires only that state provisions be submitted for review. The de
termination of discriminatory intent and effect is left to the judiciary 
and the Attorney General.123

the Director of the Census determines that less than 55 per centum of the persons of 
voting age residing therein were registered on November 1, 1964, or that less than 50 
per centum of such persons voted in the presidential election of November 1964.” 
Voting Rights Act of 1965, 42 U.S.C. § 1973b(b) (Supp. IV, 1969). Section 1973c en
compasses a greater scope of voting practices and procedures, but can only be invoked 
if the political subdivision comes under the purview of section 1973b(a). Id. § 1973c 
(Supp. IV, 1969).

122 Alabama, Alaska, Georgia, Louisiana, Mississippi, South Carolina, and Virginia are 
covered as well as a significant number of counties in North Carolina. 30 Fed. Reg. 
9897 (1965); 31 Fed. Reg. 3317, 5080-81 (1966).

123 Voting Rights Act of 1965, 42 U.S.C. § 1973c (Supp. IV, 1969); see Allen v. State 
Bd. of Elections, 393 U.S. 544 (1969); Mississippi Freedom Democratic Party v. Johnson, 
299 F. Supp. 93 (S.D. Miss. 1969); United States v. Mississippi, 256 F. Supp. 344 (S.D. 
Miss. 1966).

124 See Fed. R. Civ. P. 12(b)(6). Whether relief is finally granted depends upon 
proof as to discriminatory effect.

125 Guinn v. United States, 238 U.S. 347, 349 (1915); Myers v. Anderson, 238 U.S. 368, 
370 (1915).

126 Terry v. Adams, 345 U.S. 461 (1953); South v. Peters, 339 U.S. 276 (1950); Smith 
v. Allwright, 321 U.S. 649 (1944); Nixon v. Herndon, 273 U.S. 536 (1927); Rice v. 
Elmore, 165 F.2d 387, 391 (4th Cir. 1947).

Fifteenth Amendment

An advantage to an action resting on the fifteenth amendment, as 
opposed to the Voting Rights Act, is that all states, not just the handful 
covered by the Act, are subject to its requirements. Furthermore, since 
the Voting Rights Act is based upon the fifteenth amendment, a fif
teenth amendment challenge to any “standard, practice, or procedure” 
within the meaning of the Act should be sufficient to state a cause of 
action.124

Case law surrounding the fifteenth amendment has moved in progres
sive stages. The earliest cases found unlawful only those devices, such 
as grandfather clauses, that clearly prohibited blacks from casting bal
lots in official elections.125 Subsequently, the protections of the fif
teenth amendment were extended to primary elections since such elec
tions constitute “an integral part of the procedure of choice.” 126 More 
recently, courts have invoked the fifteenth amendment to invalidate 



1008 The Georgetown Law Journal [Vol. 58:989

literacy tests127 and poll taxes.128 Although these latter practices had 
the effect of preventing citizens from voting, the court decisions re
flect a sensitivity to subtle as well as overt interferences.129

127 United States v. Clement, 231 F. Supp. 913, 917 (W.D. La. 1964). The court in 
Clement held that voting registration provisions must be applied in the same manner to 
Negroes as to all other voters.

128 United States v. Alabama, 252 F. Supp. 95, 104 (N.D. Ala. 1966). See generally 
Harper v. Virginia Bd. of Elections, 383 U.S. 663 (1965). In finding the poll tax illegal, 
the Supreme Court in Harper rejected the argument rooted in the fifteenth amendment 
and rested its decision upon the requirements of the fourteenth amendment.

129 The literacy test and poll tax were qualification devices applicable to all citizens. 
Thus, on their face they were not clearly discriminatory. In reality, however, the only 
people widely disenfranchised by these two measures were Negroes. United States v. 
Alabama, 252 F. Supp. 95, 104 (N.D. Ala. 1966) (poll tax); United States v. Clement, 
231 F. Supp. 913, 914 (W.D. La. 1964) (literacy test).

130 Gomillion v. Lightfoot, 364 U.S. 339, 341 (1960). See 12 W. Res. L. Rev. 805, 807 
(1960).

131 The Court examined the discriminatory effect rather than the constitutional validity 
of the electoral redistricting itself. 364 U.S. at 347.

132/¿Z. at 347, 349. See also 22 Ohio St. L.J. 213, 215 (1960).
133 364 U.S. at 347.
134 Sims v. Baggett, 247 F. Supp. 96, 104-05 (N.D. Ala. 1965).
135 See Gomillion v. Lightfoot, 364 U.S. 339, 349 (1960) (Whittaker, J., concurring); 

Terrv v. Adams, 345 U.S. 461, 484 (1953) (Clark, J., concurring); Rice v. Elmore, 
165 F.2d 387, 392 (4th Cir. 1947); United States v. Alabama, 252 F. Supp. 95, 104 (N.D. 
Ala. 1966); United States v. Bibb County Democratic Exec. Comm., 222 F. Supp. 493 
(1962). In South v. Peters, Justice Douglas dissented to the Court’s finding that the 

Carrying this trend even further, the Supreme Court in Gonrillion v. 
Lightfoot invalidated a practice that appeared to be an overt attempt 
by officials of the City of Tuskegee, Alabama to dilute the voting 
strength of Negroes by redrawing the city’s boundary lines.130 Recog
nizing the invidious discriminatory effect131 of such redistricting upon 
the right to vote of Negro residents in Tuskegee,132 the Court held that 
the effective disenfranchisement of Negroes from city elections violated 
the fifteenth amendment.133 Furthermore, an Alabama district court 
recently served notice that voting plans that have the effect of diluting 
the strength of votes may be illegal. In holding unconstitutional a re
apportionment statute that grouped counties having a majority of whites 
with counties having a majority of blacks, the court declared that 
gerrymandering for the purpose of racial discrimination violates the 
fifteenth amendment.134

The reticence of plaintiffs to base challenges on the fifteenth amend
ment as opposed to the Voting Rights Act has resulted in a smaller 
number and variety of state procedures invalidated under the former. 
The increasingly sophisticated view of what constitutes an abridge
ment of the right to vote,135 however, makes it clear that a change 
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from several single-member districts to one at-large unit with a sub
stantial minority subgroup may unconstitutionally dilute the effective
ness of the minority vote.

Possible Remedies

When it can be demonstrated that at-large elections are constitu
tionally invalid, one of a number of alternative electoral methods must 
be adopted. Choice among them will likely be left to the legislative 
bodies themselves, under court mandate to provide acceptable plans.136 
Short of a direct democracy, in which each individual citizen repre
sents himself, no scheme guarantees perfect representation for all. 
Nevertheless, there are two devices that might succeed in remedying 
minority voicelessness—subdistricting and proportional or cumulative 
voting.

question of invoking county unit rule in a primary election was a political issue. He 
argued that the right to vote is more than the right to mark a piece of paper, rather it 
also includes the right to have that vote counted “at full value without dilution or 
discount.” 339 U.S. 276, 279 (1950) (Douglas, J., dissenting).

136 The court may impose a time deadline for the submission by a state or city of an 
acceptable plan. Chavis v. Whitcomb, 305 F. Supp. 1364, 1392 (S.D. Ind. 1969), appeal 
docketed, 38 U.S.L.W. 3142 (U.S. Oct. 13, 1969) (No. 735).

187 id.
138 The simple fact that a Negro is elected does not assure his being representative. 

See note 87 supra. Co-option of Negro leaders is also a significant possibility. See J. 
Wilson, Negro Politics (1960).

i39See Dixon, The Warren Court Crusade For the Holy Grail of “One Man-One 
Vote'1, in The Supreme Court Review (P. Kurland ed. 1969).

Subdistricting would amount to reestablishing the ward system of 
politics and would be accompanied by both the advantages and dis
advantages of that system. An immediate benefit would be realized 
simply by returning representation to smaller units, each of which 
would be identified with and represented through its representative. 
Residents of a given area would enjoy a sense of participation, candi
dates by necessity would be more personally accessible, and lines of 
communication once again would exist between community and repre
sentative. As the court recognized in Chavis v. Whitcomb™1 if no un
constitutional dilution of votes results, subdistricting into at-large dis
tricts might be as permissible as subdistricting into single-member dis
tricts.

The ward system itself, however, does not guarantee minority repre
sentation;138 in fact, a change from at-large to ward elections could 
serve as a guise for political or racial gerrymandering, a problem with 
which the courts have been slow to deal.139 Furthermore, where the 
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ghettos are decentralized and no substantial group of poor or black 
citizens live in one geographical area, only a “reverse” gerrymandering 
would effectively isolate such groups for purposes of representation,140 
and such gerrymandering, based on racial considerations, clearly would 
be constitutionally suspect.141 Finally, even if Negroes become as
similated through integration, a residual number of poor persons of all 
races is certain to exist; yet, the planning goals of economic integration 
would preclude the possibility of such a group even influencing, much 
less controlling a district election.142

140 Just such a situation existed in Los Angeles in the 1950’s, where a districting 
scheme effectively denied council representation to Negroes. See J. Wilson, supra note 
138, at 27.

141 See Wright v. Rockefeller, 376 U.S. 52 (1964). For language implying that classi
fication for good ends should be permitted even on the basis of race, see Norwalk 
CORE v. Norwalk Redev. Agency, 395 F.2d 920, 931-32 (2d Cir. 1968).

142 The District of Columbia City Council has set economically and racially mixed 
housing on an equal priority basis. See Housing and Urban Development Comm., 
District of Columbia City Council, Housing Crisis in the District of Columbia 28 
(1969).

143 See R. Dixon, supra note 13, at 48-50.
144 III. Const, art. 4, § 7. For a discussion of cumulative voting in corporate elections, 

see Williams, Cumulative Voting, 33 Harv. Bus. Rev. 108 (1955).
145 The most important question in cumulative voting is how to vote so as to elect 

the maximum number of representatives. In the corporate situation, a formula has been 
devised giving the number of shares needed to elect a given number of representatives

t f , Y N
(directors) once the number of shares to be voted is known: X = —-----------k 1. X is

Nx 1
the number of shares needed to elect a given number of directors; Y is the total number 
of shares voted; N is the number of directors desired to be elected; andN; is the total 
number of directors to be elected. W. Carey, Corporations 285 (1969). See III. Const. 
art. 4, § 7; see generally Blair, The Case for Cumulative Voting in Illinois, 47 Nw.UL. 
Rev. 344 (1952); Hyneman & Morgan, Cumulative Voting in Illinois, 32 III. L. Rev. 12 
(1937).

Ultimately, proportional representation, whereby interests rather than 
geographical areas are represented, comes closest to guaranteeing mi
nority representation. While there are several forms of such representa
tion,143 they are almost unused in American politics. Despite the rela
tive political novelty of proportional representation, however, one par
ticular form has enjoyed some usage; this is cumulative voting, which is 
utilized in Illinois to elect a legislative body and by numerous corpo
rations in electing directors.144 Under such a procedure, a voter is al
lowed to pool his votes, casting as many votes as there are positions 
to be filled and in any manner in which he wishes to divide them. In 
an at-large election, a small minority, tightly organized and casting all 
their votes for one candidate, could assure itself of electing a repre
sentative,145 despite widely dispersed places of residence. Such a vot
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ing procedure would encourage citywide bloc candidacies, and a de
centralized ghetto could still elect responsive representatives. As in any 
at-large voting scheme, however, the electorate would likely be wide- 
ranging geographically, thus placing heavy emphasis on media and other 
costly campaigning methods.

Finally, under any voting system, representativeness is greatest when 
the legislative body is large. For example, when a city of more than a 
million population elects nine councilmen from nine districts, gerry
mandering is a significant possibility, and ties between community and 
representative are necessarily attenuated. Similarly, under a cumulative 
voting plan, the smaller the field of candidates the greater the number 
of votes needed to elect one. It has been suggested that city councils 
be enlarged to the size of state legislatures, since councils deal with 
problems of equal import and comparable budgets.146 Such an extensive 
change in existing council size may prove unwieldy and may lower the 
caliber of individual councilmen, but a move by certain cities in that 
direction might enhance participation and responsibility of representa
tives. If only with regard to the representation element, such proposals 
should not be summarily dismissed.

146 Dixon, Rebuilding the Urban Political System: Some Heresies Concerning Citizen
Participation, Ccmnnunity Action, Metros, and One Man-One Vote, 58 Geo. LJ. 955 
(1970).

Conclusion

It is clear that at-large elections produce at least the substantial pos
sibility of control of city councils by a bare majority. When majority 
and minority aims are basically similar, such a possibility produces no 
serious harm, but when deep divisions exist within the societal fabric, 
rhe result is detrimental not only to the minority but also to the stability 
of the whole.

Such divisions exist in zXmerica today, and arguably they will con
tinue to exist so long as racism and poverty are part of the national 
profile. This situation may produce an intolerable governmental struc
ture. Whenever it can be demonstrated that at-large elections within 
polarized jurisdictions effectively deny representation to minorities, 
there can be no question that constitutional guarantees to such minori
ties are abridged. If citizen participation in government is to remain 
the touchstone of the democratic process, alternative methods must be 
tested to make that participation meaningful.
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APPENDIX

Black City Council Membership As Compared to Black 
Percentage of Total Population

Criy Council 
Member

ship
At-large Ward

Blacks 
on Council

Blacks as 
% of Mem

bership

Blacks as 
% of Pop 

ulation

Atlanta, Ga. 17 0 5 29.4 39* *
Baltimore, Md. 0 19 4 21.0 47*
Boston, Mass. 9 0 1 11.1 15**
Chicago, Ill. 0 50 10 20.0 32*
Cincinnati, Ohio 9 0 2 22.2 31*
Cleveland, Ohio 0 33 14 42.4 38*
Detroit, Mich. 9 0 5 55.5 47*
Los Angeles, Calif. 0 15 3 20.0 18**
Memphis, Tenn. 6 7 3 23.0 39*
New York, N.Y. 10 27 2 5.4 19**
Oakland, Calif. 8 0 1 12.5 39*
Philadelphia, Pa. 7 10 3 17.6 32*
St. Louis, Mo. 1 27 7 24.1 46*

Sources:
* News Release, Metropolitan Applied Research Center, Inc., Washington, D.C. 

(Mar. 31, 1970) (Copy on file at Geo. L.J.).
** Bureau of Census, U.S. Dep’t of Commerce, Current Population Reports, The 

Social and Economic Status of Negroes in the United States (1969). The statistics 
for Negro council members elected at-large in Detroit appear to be an anomaly, 
perhaps due to the rising consciousness of the necessity for black representation bom 
out of the intensive riot experienced by Detroit in 1967.
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1 In 1966, Robert C. Weaver, then Secretary of the Department of Housing and 
Urban Development, reported: “Even in 1966, some 5.8 million occupied dwelling 
units were classified as substandard; millions more were deteriorating and could become 
unsilvageable, if we are as foolish as to let this happen.” Hearings Before the Subcomm, 
on Housing and Urban Affairs of the Senate Comm. on Banking and Currency, 90th 
Cong., 2d Sess., pt. 1, at 5 (1968).

In the Housing and Urban Development Act of 1968, Congress itself found that the 
national goal of a “decent home and a suitable living environment for every American 
family" has not been realized. 42 U.S.C. § 1441a (Supp. V, 1970).

Although tenant unions are increasingly relied upon as a means 
toward curing urban hozising ills, the law surrounding their use is 
substantially uncharted. Drawing upon the body of housing law 
and upon analogies to the law of labor unions, Messrs. Moskovitz 
and Honigsberg introduce a co?nprehensive Model Act designed 
to eliminate zmcertainty and give tenants and union organizers full 
opportunity to gain an equal bargaining position.

In the past few years, this nation has seen a marked increase in dis
content among apartment dwellers, particularly low-income tenants. 
There are several reasons for this. The primary cause of such discon
tent is the shortage of available standard housing. While the population 
has been expanding, the supply of adequate housing has not kept pace.* 1

[ 1013]
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Government efforts to relieve this shortage have been inadequate.2 Inner 
city populations are increasing from internal population growth and 
in-migration, but almost no new housing is being constructed there. In 
fact, urban renewal programs have destroyed much of the existing sup
ply, without replacing it with new low-income housing.3 Nor is new 
housing for low-income people being produced outside the slums, for 
poor people are usually not wanted in middle and upperclass neighbor
hoods.

2 See National Comm’n on Urban Problems, Building the American City (1968).
3 See Wright, The Courts Have Failed the Poor, N.Y. Times, Mar. 9, 1969, § 6 

(Magazine), at 110.
4 The National Capitol Planning Commission reported that in Washington, D. C.:

“Poor families are responding to Washington’s housing shortage by doubling 
and overcrowding, by living in structurally substandard or other hazard
ous housing, by sharing or doing without hot water, heat, light, or kitchen 
or bathroom facilities; by farming out their children wherever they can; 
by denying their children exist to landlords and public officials; by paying 
rents which are high compared to incomes so they must sacrifice other liv
ing necessities; and by living without dignity or privacy.”

Note, Retaliatory Evictions and the Reporting of Housing Code Violations in the 
District of Columbia, 36 Geo. Wash. L. Rev. 190 n.4 (1967).

Gribetz and Grad, Housing Code Enforcement: Sanctions and Remedies, 66 Coium. 
L. Rev. 1254, 1260 n.19 (1966).

6 See Grad, Legal Remedies for Housing Code Violations, Research Report No. 14, 
at 1, 113, in National Comm’n on Urban Problems, Building the American City, 
(1968). But see Javins v. First Nat’l Realty Corp., No. 22,405 (D.C. Cir., May 7, 1970) 
(upheld the right of a tenant to withold rent if there are building code violations).

This wide discrepancy between supply and demand has created a 
seller’s market. The tenant has little or no bargaining power. If he 
complains about inadequate maintenance or high rents, he can easily be 
replaced, and he will not be able to find another place where conditions 
are better. The tenant knows this, so he reluctantly accepts poor main
tenance, high rents, and landlord abuse.4

In an effort to halt the steady deterioration of rental units, more than 
1,000 American communities have enacted housing codes.5 These codes, 
however, have not been adequately enforced. This is partly due to the 
inadequate supply of available housing. Code inspectors are reluctant 
to use their ultimate weapon, condemnation, because it would force 
tenants out of their apartments with no place else to go.

The usual method of code enforcement permits a tenant to file a com
plaint to seek agency enforcement, but it otherwise gives him no right 
to compel obedience to the codes. When the agency is unsuccessful in 
its efforts, or when because of a lack of manpower or official indifference, 
the agency merely places the complaint aside, the tenant usually has 
no further remedy.6 Even if the complaint is processed, the landlord 
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still may delay for a long time before complying. Criminal penalties 
are usually negligible.7

7 See notes 133-36 infra and accompanying text.
8 National Advisory Comm’n on Civil Disorders, Report 472 (1968).
9See, e.g., Cal. Civ. Pro. Code § 1179(a) (West 1955).
10 See notes 128-41 infra and accompanying text.
11 See, e.g., Cal. Civ. Pro. Code § 1174 (West Supp. 1970). Here the court is per

mined to enter judgment “either for the amount of damages and the rent found due 
or for three times the amount so found.”

12 See, e.g., Conn. Gen. Stat. Ann. § 52-542 (Supp. 1970); Ga. Code Ann. § 61-303 
(1966); Hawaii Rev. Laws § 666-19 (1968). The bond requirements in Georgia and 
Connecticut are currently being examined by the United States Supreme Court. 
Sanks v. Georgia, 225 Ga. 88, 166 S.E.2d 19 (1969), appeal granted, 395 U.S. 974
No. 1977, 1968 Term; renumbered No. 266, 1969 Term); Simmons v. West Haven 

Housing Authority, 5 Conn. Cir. Ct. 282, 250 A.2d 527 (1968), appeal granted, 394 
U.S. 957 (No. 909, 1968 Term; renumbered No. 81, 1969 Term).

13 See note 120 infra and accompanying text.

The Kerner Commission has reported that “thousands of landlords 
in disadvantaged neighborhoods openly violate building codes with 
impunity, thereby providing a constant demonstration of flagrant dis
crimination by legal authorities .... [I]n most cities, few building code 
violations are ever corrected, even when tenants complain directly to 
municipal building departments .... [The] open violation of codes 
[acts] as a constant source of distress to low income tenants and creates 
serious hazards to health and safety in disadvantaged neighborhoods.” 8

A second cause of tenant discontent stems from the law. Although 
a few states have recently enacted certain reforms in their landlord
tenant legislation, the ancient common law bias in favor of landlords 
still pervades. While most plaintiffs in civil litigation can expect to wait 
up to a year or two to obtain final judgment in a contested action, most 
states have enacted special “unlawful detainer” statutes which enable 
landlords to obtain judgment in a few weeks or less.9 Most states pres- 
ently permit the landlord to use this procedure even though he refuses 
to obey the housing codes.10 Some states provide special punitive-type 
damages to landlords, not permitted in any other breach of contract 
action.11 Other states require the tenant to post a bond before he can 
defend an eviction action or before he can appeal.12

In short, where the tenant has a month-to-month tenancy, as is usually 
the case, the law puts him at the landlord’s mercy. The landlord can 
give him a thirty-day notice to leave at any time for any or no reason,13 
and if the tenant fails to leave, the landlord can quickly have him forcibly 
evicted. If the tenant attempts to withhold rent to compel the landlord 
to obey the housing codes, the landlord can obtain a sizable judgment 
in addition to the eviction.
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The growing discontent among low-income tenants has combined 
with their increasing awareness that collective action is necessary. The 
poor have seen the effectiveness of collective action in improving con
ditions in their schools, in obtaining welfare rights, and now in obtain
ing decent housing. In housing, the result has been the formation of 
organizations known as tenant unions.

The tenant union is roughly modelled after the labor union. Years 
ago, workers suffered from extremely poor bargaining positions, lack 
of political influence, ineffective legal protection, and consequent low 
wages and poor working conditions. Today, employees have organized 
into unions which use their collective power to deal with employers 
from a position of strength and to exert substantial influence on local 
and national political bodies. The effect this has had on improving 
wages and working conditions is self-evident.

Tenant unions are now forming in most of our major urban areas and 
in many smaller communities. While some involve only the tenants of 
a single building, others include tenants of several buildings owned bv 
the same landlord or located in the same neighborhood. Through such 
tactics as rent strikes and picketing, unions have attempted to induce 
landlords to repair buildings and lower rents. In some cases, they have 
sought and obtained collective bargaining agreements, whereby the land
lord agrees not only to make certain repairs or to lower rents, but also 
to maintain a continuing relationship with the tenant union as the 
representative of the tenants. Some grievance procedures also have been 
established. In a very few cases, tenant unions have gone even further 
and have assumed ownership of buildings.14

14 For a comprehensive bibliography of articles on the tenant union movement, 
see National Housing and Development Law Project, Tenant Union Guide for 
Legal Services Attorneys 127 (1970).

15 The National Tenants’ Organization is located at 425 13th Street, N.W., Wash
ington, D. C. 20004, and now publishes a newsletter, Tenants Outlook, informing 
tenant unions and other interested persons of tenant activity throughout the country.

At this stage, tenant unions have probably failed more often than 
succeeded, if “failure” is defined to include extracting promises from 
landlords which somehow are never kept nor enforced. Inadequacies 
in staff, funds, and organizational experience have plagued tenant unions 
from the beginning.

The tenant union movement is expanding, however, and it appears that 
it will continue to grow. A national conference on tenant rights was 
held in Chicago in January 1969, bringing together for the first time 
representatives of tenant groups from around the country. A National 
Tenants Organization was formed as a result.15
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It is inevitable that many conflicts between tenant unions and landlords 
will arise in the next few years. These conflicts can be fought and re
solved in an orderly and peaceful manner, or they can become chaotic 
and perhaps even violent. At the present time there is little clear law 
governing either the battles or the peace-making process. What law 
there is tends to be very restrictive against tenant attempts to assert their 
demands. Rent strikes, for example, are not sanctioned by law in most 
states. When a group of tenants discovers that it cannot work within 
the law to exert any pressure on landlords, it may consider extra-legal 
tactics. Once tenants decide to step over the line of legality, only their 
own moral and tactical judgment will control what they do.

If the state legislatures wish to bring some order into this potentially 
disruptive situation, comprehensive legislation must be enacted. Such 
legislation is needed to recognize the legality of tenant unions and to 
protect them from landlord harassment. Legislation likewise is needed to 
define what tactics unions can use to organize and to broaden the spec
trum of each legally permissible tactic. Finally, legislation is needed to 
facilitate the negotiating process and to make collective bargaining agree
ments enforceable and workable.

To accomplish these purposes, a proposed model Tenant Union-Land
lord Relations Act is set out here. The Act is in four Articles. The first 
Article is the Preamble, which sets out the purposes of the legislation. 
Article II deals with the formation and development of the tenant union, 
focusing upon its organizing stage. Article III is concerned with recog
nition of the tenant unions and the collective bargaining agreement. Ar
ticle IV covers needed reforms of existing law which will facilitate a 
tenant union’s organizing efforts.

Lach section of the proposed legislation is set out in the following 
manner: (1) a discussion of the need for the section, (2) a summary of 
rhe present state of the law on the subject or on analogous problems, (3) 
rhe proposed section, and (4) a commentary on the proposed section.

Article I Preamble

Many of rhe proposed provisions discussed will be brand new, with 
no direct precedent for them. There are only analogous statutes, such 
as those in the labor law field. Consequently, there is little case law to 
draw upon for guidance in interepreting this statute.

An effort has been made to make these provisions as clear as possible. 
An attempt likewise has been made to anticipate the many problems 
which might arise and to provide for them. Nevertheless, points of con
flict between parties, on which these statutes are not clear, are bound to 
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arise. A Preamble, indicating the general purposes of the legislation, can 
assist the courts in construing the statute consistently with these purposes. 
Since no state as yet has adopted any tenant union legislation, no pro
visions of a nature comparable to this preamble have been enacted.

§ I. (a) This Act shall be called the Tenant Union-Landlord 
Relations Act.

(b) It is the public policy of this state that an adequate supply 
of safe, sanitary, and healthful dwellings should be provided and 
maintained for tenants at rents which tenants can afford and which 
assure landlords fair returns on their investments.

(c) Shortages of housing units in many parts of this state pre
vent tenants from having a choice in renting suitable housing. 
Tenants are often obliged to accept dwelling units for their families 
which are not maintained in accordance with state and local hous
ing codes and which are not safe, sanitary, or healthful.

(d) These shortages, together with other factors, have often 
resulted in unequal bargaining power between landlords and ten
ants. Individual, unorganized tenants often do not possess true free
dom to coiitract and are unable to effectively assert their rights to 
full protection under state and local housing codes.

(e) Because of these factors, tensions between landlords and 
tenants are rising and could result in dangers to the public safety 
and welfare. Tenants are organizing to improve their conditions. 
Legislation is necessary to insure that such organization takes place, 
and conflicts are resolved, in as orderly a manner as possible, with 
full recognition of the rights of all parties and the policies enunci
ated in this Act.

(f) It is the public policy of this state that tenants should have 
full freedom of association, self-organization, and the right to 
designate representatives of their choice for the purpose of negoti
ating the terms and conditions of their tenancies. Tenants must be 
free from interference or coercion in engaging in such activities 
and other concerted activities for the purpose of collective bar
gaining or other mutual aid and protection.

(g) In order that the purposes of the Act may be better effect
uated, the formation of tenant unions which engage in collective 
bargaining with landlords on behalf of tenants is hereby encour
aged. A tenant union which has entered into a collective bargain
ing agreement with a landlord shall have the capacity and standing 
to bring suit to enforce the agreement.

Subsections (a) through (e) are self-explanatory, generally stating 
the conditions that give rise to the need for legislation. Certain changes 
may be appropriate where legislators feel other language would better
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reflect the conditions of their state. Subsections (f) and (g) are modelled 
after statements of policy in the Norris-LaGuardia Act,16 National La
bor Relations Act,17 and the California Labor Code.18

i«29U.S.C. $ 102 (1964).
™ld. S 157.
18 Cal. Labor Code § 923 (West 1955).
19 Picketing is a more complex problem and will be dealt with separately. See 

notes 43-59 infra and accompanying text.
20 The landlord’s residence may also be considered, though usually tenant action at 

the residence is limited to picketing.

Article II The Organizing Processes: Protection from 
Harassment

PROTECTING ORGANIZERS

Recruiting members is central to the establishment of a strong tenant 
union. Implicit in this recognition is the need to inform tenants of the 
union’s activities and the benefits to be obtained through organization. 
The tenants must be made aware of the advantages in presenting a united 
front in contracting with the landlord, of the shared frustration of other 
tenants similarly being denied code standard housing, and of the fact 
that bv creating a union the tenants can be protected from landlord 
retaliation against individual tenants. To be effective in their work, or
ganizers who wish to contact tenants in their apartments must be pro
tected from landlords’ suits and criminal prosecution for trespass or 
invasion of privacy.

Handbills, leaflets, and verbal communication are the most direct 
forms of canvassing tenants.19 For the most part, canvassing is done on 
the premises of the building to be organized. Residents in each apart
ment are personally contacted. In a large building, organizers might 
also stand in front of the building and distribute materials to entering 
tenants. In some instances, union leaders might decide that the landlord’s 
dace of business or the management company’s office should also be 
eafletted.20 Prospective tenants would thus be apprised of the landlord’s 
refusal to maintain his buildings up to code standards and may be solicited 
for union membership.

The organizers need not be tenants of the specific building themselves, 
though this is the usual case. Tenants of another dwelling owned by 
the landlord and already organized or in the process of being organized 
may wish to unite tenants of all buildings which the landlord controls, 
thereby strengthening their own position. Tenants of neighboring dwel
lings intent on raising community morale by organizing an entire block 
would similarly be interested in canvassing the building. Community 
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organizers whose purpose is to develop an indigenous leadership to 
assume organizing responsibilities may also be active in the building.

The National Labor Relations Act, Clayton Act and Norris-La
Guardia Act provide protection to labor union members whose union
izing activities are very nearly identical to those of tenant union organ
izers. Provisions in these Acts: (1) prohibit federal courts from issuing 
injunctions restraining persons from persuading others to cease to per
form their work or to patronize or to employ any such party to a dispute, 
or from peacefully assembling;21 (2) prohibit injunctions restraining 
persons from becoming or remaining members of any labor organiza
tion, or from giving publicity to the facts involved in a labor dispute bv 
any method not involving fraud or violence;22 (3) declare it to be the 
policy of the United States to protect the exercise by workers of full 
freedom of association, self-organization, and designation of representa
tives of their own choosing for the purpose of negotiating terms and 
conditions of employment or other mutual aid or protection;23 (4) de
clare it to be an unfair labor practice to interfere with this concerted 
activity of the workers;24 and (5) establish that the expressing of anv 
view, argument or opinion, or the dissemination thereof, whether writ
ten, printed, graphic or visual, shall not constitute an unfair labor prac
tice if such expression contains no threat or reprisal, force, or promise 
of benefit.25

2129U.S.C. § 52 (1964).
22 Id. § 104(b), (c).
23§ 151.
24 Id. § 158(a)(1), (b)(1).
25 Id. § 158(c). Several states have adopted provisions similar to those in the 

National Labor Relations Act, protecting workers’ freedom of association and self
organization. See, e.g., Cal. Labor Code § 923 (West 1955); N.Y. Labor Law § 700 
(McKinney 1965).

26 29 U.S.C. § 157 (1964).
27 See Republic Aviation Corp. v. NLRB, 324 U.S. 793 (1945).
28 NLRB v. Babcock & Wilcox Co., 351 U.S. 105, 112 13 (1956).

Decisions in the labor law field have interpreted section 7 of the 
N.L.R.A.26 as guaranteeing employees the right to self-organization bv 
canvassing and meeting with other employees on company propertv 
during nonworking time.27 Organizers who are not employees (i.e.. 
“strangers”), however, have the right to contact employees on company 
property only where other means of contact are not available, as where 
other reasonable efforts to communicate with the employees have un
successfully been attempted.28

The Michigan and Rhode Island provisions discussed below in the 
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section on retaliatory actions29 might be construed to cover landlord 
retaliation, by eviction or other means, against tenants involved in gen
eral organizing and canvassing activity. So far, however, there has been 
no judicial interpretation of this legislation on this specific issue.

29 See notes 69-70 infra and accompanying text.
30 1 American Law of Property § 3-38 (A. Casner ed. 1952).
: } See Note, Tenam Unions: Collective Bargaining and the Loan Income Tenant, 

77 Yale L.J. 1368, 1389 (1968).
32 Cf. Martin v. Struthers, 319 U.S. 141 (1943).
33 See Note, supra note 31, at 1389.
34 Martin v. Struthers, 319 U.S. 141 (1943).
35 Id. at 141.

The critical necessity here, however, is to protect the organizers from 
the landlord’s attempts to sue or urge prosecution for trespass or in
vasion of privacy where the organizers pass through the common areas 
of the building. Tenants of the building who canvass other tenants may 
be better protected than “strangers” who enter upon the premises for 
union organizing activities. The former are not likely to be characterized 
as trespassers in their own building, whether their activity is inimical to 
the landlord’s interests or not.

Strangers to the premises may be more vulnerable to such suit or prose
cution. Stronger arguments, however, may be made on their behalf 
than on behalf of nonemployee organizers canvassing on company prop- 
erty for labor unions. The tenant has a right to possession through his 
leasehold on the property.30 The employee does not have similar stand
ing \ is-a-vis his employer. Consequently, the tenant’s right to possession 
should protect certain organizing activities which might not be pro
tected on company-owned property.31 The tenant would have the 
absolute right to invite whomever he wants into his apartment.32 By 
holding an easement over the common areas of a building, the tenant 
could also provide free access into that building for the organizer. More
over, an implied license for the organizer to enter may be created by the 
presence of a bell in the front hallway or by the “habits of the coun
try.” 33

The Supreme Court has held that a city ordinance barring door-to- 
door distribution of handbills and circulars is a violation of the freedom 
of speech and the press guaranteed by the first and fourteenth amend
ments.34 The Court noted that for centuries it has been common prac
tice for persons not specifically invited to canvass door-to-door to com
municate ideas or to invite the occupants to public meetings. The master 
of each household would determine whether to receive strangers as 
visitors.35 Commenting on the fact that laboring groups have used this 
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method in recruiting,30 the Court indicated that “[djoor to door dis
tribution of circulars is essential to the poorly financed causes of little 
people.” 36 37 While these sorts of case law analogies might be helpful, 
statutory clarification is needed in this area to guide more precisely the 
parties and the courts.

36 Id. at 145-46.
37 Id. at 146. See also Schneider v. State, 308 U.S. 147, 164 (1939) (An ordinance for

bidding unlicensed communication of any views or the advocacy of any cause from 
door-to-door held invalid.)

§ II-l. (a) Any 'person shall have the right to give publicity to 
the existence of, or to the facts involved in, any landlord-tenant 
matter or to express a view, argument, or opinion on any such 
matter. Advertising, speaking, patrolling, handbilling, leaf letting, 
canvassing or any other method not involving fraud or violence 
may be used. Any material disseminated may be written, printed, 
graphic, visual or in any other form.

(b) Any person or persons shall have the right to assemble 
peaceably to act or to organize to act in furtherance of his or their 
interests in any landlord-tenant matter, and shall have the right to 
agree with, or advise, notify, recommend, urge, persuade or other
wise cause or induce, without fraud or violence, one or more per
sons to assist, engage or join in the formation of a tenants' union 
or to become a member or members in the union, or to assist, en
gage, or join in any other acts heretofore specified or in any other 
activity which has not expressly been declared to be unlawful by 
the legislature.

(c) No owner or owner's agent shall take any action to pre
vent any person from coming into any apartment building for 
the purpose of engaging in any such activity, or shall remove such 
person or later sue him for damages, so long as such person behaves 
peacefully and does not enter any tenant's apartment without per
mission from such tenant or a member of his household.

(d) No person shall begin an action to prosecute any person 
or persons for actions protected by this section in trespass, invasion 
of privacy, disturbing the peace, or any other criminal offence. 
Nor shall any court have jurisdiction to issue a restraining order or 
an injunction against any person or persons for actions protected 
by this section. Nor shall any person maintain a civil action against 
any person or persons for actions protected by this section.

The language of the proposed statute is modelled in part after provi
sions in the National Labor Relations Act. It is drawn to protect all 
organizers, both tenants of the building and strangers to it. It also is 
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intended to protect the multifarious kinds of union organizing activity. 
Included would be door-to-door canvassing, union meetings in an apart
ment of a tenant or in a common hallway (the laundry room, for ex
ample), leafletting outside the tenement, and handbilling in front of the 
real estate management’s office or the landlord’s business premises.38

38 It is also designed to cover tenant or union picketing in lawful circumstances. See 
notes 43-59 infra and accompanying text; § II-2 of proposed statute.

39 29 U.S.C. § 104(e)-(i) (1964).
*>ld. § 52.
41 See notes 128-55 and accompanying text.
42 Bitt see id.

The “fraud or violence” clause is taken from the Norris-LaGuardia 
Act.39 Legislators who fear that certain unlawful activity may arise 
while tenants organize and that such activity may not constitute “fraud 
or violence” may wish to substitute words like “peacefully”, “peace
ably”, or “lawfully” for “without fraud or violence.” 40

The concluding clause in subsection (b) of the proposed statute pro
tects activity which has not been declared expressly unlawful by the state 
legislature. The language was chosen specifically to protect tenants in 
rent-withholding situations. The law on the right to withhold rent 
when the landlord refuses to maintain the premises up to code standard is 
uncertain.41 No civil or criminal conspiracy charges should be allowed 
against tenant union leaders and members who advise tenants to with
hold rent until the state of the law is settled. The landlord is, of course, 
still protected. He may bring civil suits against the tenants for the rent 
owed or for eviction.42

Picketing

Canvassing and handbilling are at times insufficient tools for tenants 
to employ to organize a union and pressure the landlord into negotiating 
a workable collective bargaining agreement. In furthering the union’s 
purposes, picketing will often appear to be a more effective weapon. 
The tenant union might set up picket lines outside the building being 
organized, the landlord’s place of business, the management company’s 
office, or the landlord’s residence.

A landlord will often feel the effects of picketing and the accompany
ing adverse publicity it attracts. His earlier unyielding position may be
come more responsive as a result. On the other hand, the landlord may 
seek criminal prosecution against the tenant pickets or claim illegal co
ercion and petition a court for an injunction barring further picketing 
altogether.

A picketing statute should be adopted which would supplement the 
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proposed legislation protecting tenant union organizing activities.43 It 
should specifically guarantee tenants the right to picket on public prop
erty, regardless of the location.

43 See notes 19-42 supra and accompanying text.
44 See notes 21-25 supra and accompanying text.
«29 U.S.C. 157, 158 (1964).
™ld. § 158(b)(7)(c).
47 Id. § 158(b)(7)(A).
48 Id. § 158(b)(7)(B).
49 Id. § 158(b)(7)(C).
™ld. § 158(b)(4) (B).
51 Thornhill v. Alabama, 310 U.S. 88 (1940).
52 See Cox v. Louisiana, 379 U.S. 536, 554-55 (1965).
53 Giboney v. Empire Storage & Ice Co., 336 U.S. 490, 501, 503 (1948).

Provisions in the Clayton Act, Norris-LaGuardia Act, and the Na
tional Labor Relations Act protect the labor union when it engages in 
organizing activities.44 The NLRA recognizes activities involving recom
mending, advising, publicizing or persuading others of the union’s 
methods and objectives.45 In addition to these provisions protecting 
union activity generally, a few subsections specifically establish the right 
to picket. Where the object of picketing is to force or require an em
ployer to recognize or bargain with a labor organization as the represen
tative of his employees, and the union has not been certified as the repre
sentative of the employees, picketing is not deemed an unfair labor prac
tice if a petition for representation as the exclusive bargaining agent of 
all the employees in a unit is filed within a reasonable period of time, not 
to exceed thirty days, from the commencement of such picketing46 so 
long as an employer has not recognized another labor organization47 and 
no valid election had been held in the previous twelve months.48 It is 
also provided that picketing for the purposes of truthfully advising the 
public that an employer does not employ members of, or have a con
tract with, a labor organization shall be lawful unless such picketing has 
a secondary boycott effect, even when a petition for representation as 
the exclusive bargaining agent has not been filed.49 The general legalitv 
of primary picketing also appears in a proviso to the section prohibiting 
secondary boycott activity.50

There are presently no statutes dealing with picketing by tenant 
unions. Picketing as a means of communication and publicity is pro
tected under the first amendment.51 States, however, have a legitimate 
interest in regulating picketing where it interferes with traffic, pedestrian 
or otherwise,52 or where it involves illegal coercion.53 Where a valid 
state law or policy is violated by the picketers, or where they attempt 
to force a third party to violate such law or policy, illegal coercion may 
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be found and a court may enjoin the picketers.54 This state law or policy 
is not always clearly defined ahead of time, however,55 and picketers 
may, therefore, be taking a chance unless statutes clearly give them pro
tection.

« Id. at 502.
55 See Hughes v. Superior Ct., 339 U.S. 460 (1950).
r,GSee Note, mpret note 31, at 1392-93.

The objectives of tenant unions are usually recognition as the exclu
sive bargaining agent for the tenants and the obtaining of a collective 
bargaining agreement with the landlord. Picketing for these purposes 
alone might be regarded by some courts as “illegal coercion.” The goals 
of tenant unions usually also include obtaining compliance with state and 
local housing codes, however. The purposes of these codes are furthered 
by the organizing of tenants and their demand for healthy, safe and com
fortable housing.56 Picketing for this purpose should clearly be allowed 
under present law. Because these goals—recognition, negotiating an 
agreement, and obtaining code compliance—are usually combined, 
whether picketing can or will be enjoined is very unclear.

Because some courts might be inclined to limit, or at least temporarily 
restrain, peaceful union picketing, the following statute is suggested in 
order that the legal purposes of tenant union picketing be more clearly 
defined:

§ 11-2. (a) Nothing in this Act shall be construed to prohibit 
any picketing of a residential building, an owner's place of business, 
a real estate management company or any other business directly 
concerned with the management of the building, or an owner's 
place of residence by tenants or tenant union members for the pur
pose of inducing an owner to recognize or bargain with a tenant 
organization in accordance with this Act or for the purpose of in
ducing an owner to maintain his premises tip to standards set up by 
the state and local housing codes and regulations or to maintain 
the premises in a healthy, safe and comfortable condition where the 
owner has failed or refused to comply with the tenants' request 
to so maintain the premises or where the owner fails or refuses 
to comply with the provisions of a collective bargaining agreement 
made between him and a tenant union after a request by the union 
to so comply has been made.

(b) Nothing in this Act shall be construed to prohibit any 
picketing by tenants or a tenant union for the purposes of truth
fully advising the public (including other tenants) at any time 
that an owner does not maintain his premises up to the standards 
set by the state and local housing codes and regulations or does 
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not have a contract with a tenant organization or is violating such 
a contract.

(c) Picketing for purposes set out in this section may not be en
joined, so long as such picketing is otherwise peaceful, orderly, 
and lawful.

The statute proposed uses wording similar to an NLRA subsection 
defining the extent of the right to picket.57 The statute should be read 
as a supplement to the provisions guaranteeing a general right to organize 
and publicize, proposed earlier in the section on organizing.

57 29 U.S.C. § 158(b)(7)(C) (1964).
58 See Thornhill v. Alabama, 310 U.S. 88 (1940).

Under the proposed statute, coercive picketing is permitted in two 
instances. The first is for the purpose of requiring an owner to bargain 
with a tenant union. Picketing for a coercive purpose is also allowed 
when the tenants or tenant seek to force the owner to comply with the 
state and local housing codes and regulations or to maintain the premises 
in a healthy, safe and comfortable condition. Where there is no collec
tive bargaining agreement between the union and the owner, the tenants 
or the union must first request the owner to maintain the premises or to 
comply with the codes. Where the landlord gives no response, is non
committal or refuses, the tenants or the union may proceed to picket. 
If a collective bargaining agreement does exist between the union and 
the landlord, coercive picketing is permitted when the landlord fails or 
refuses to comply with the agreement after a request by the union to 
comply is made.

Picketing for the purposes of truthfully advising the public and other 
tenants that an owner is not complying with the housing codes and regu
lations, or that he does not have a collective bargaining agreement with a 
tenant union, is authorized at any time. This is picketing for the purposes 
of communication only and involves no coercive intent. Without this 
provision, such picketing might still be protected under the first amend
ment58 and by the legislation proposed earlier in the section on organiz
ing activities. Nevertheless, this provision is included so that the law 
can be clearly set forth and picketing problems can be resolved before 
expensive litigation becomes necessary.

The owner is still protected from unlawful picketing under this sec
tion. Though he cannot obtain an injunction against the tenant or union 
picketers on coercion grounds in the two basic instances where picketing 
will usually arise (for recognition or for seeking compliance with the 
codes), he may still proceed to seek prosecution of picketers when they 
violate valid laws such as those prohibiting unlawful blocking of access 
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to property. Any other valid state or local laws limiting the number of 
pickets in certain areas or the times of day during which picketing will 
be permitted, requiring prior notice to the police department that a 
picket line will be set up, and similar provisions are, of course, unaffected 
by this legislation and can be enforced by the municipality or county.

Picketing leading to secondary boycotts and secondary picketing, 
though important in the labor law field,59 is not a significant problem in 
the landlord-tenant area. A tenant union is not likely to picket at places 
other than the building being organized, the owner’s place of business or 
that of his management company, or the owner’s residence. Since the 
landlord produces no product, there is little likelihood that a problem 
will arise involving picketing of others who handle his merchandise or 
deliver his supplies, as is the case in employee-employer circumstances. 
Consequently, no provision for secondary picketing or boycotts was in
cluded in this legislation.

69See 29 U.S.C. § 158(b)(4)(B) (1964).

RETALIATORY ACTIONS AGAINST TENANTS

A central element in molding a self-sustaining tenant union is the pro
tecting of union members from landlord harassment. Unless tenants can 
promote their activities without fear of retaliation from the owner, the 
prospects of maintaining a viable union organization are not promising. 
Because leases often run from month-to-month, especially leases held by 
low income tenants, tenants involved in union activity may be evicted 
at any time by the owner. The landlord has only to give a 30-day 
notice to quit; he need not even state a reason. Alternatively, he may 
raise the tenant’s rent appreciably, knowing that the tenant cannot afford 
rhe additional expense and would have to vacate. By such devices 
“agitators” are eliminated from the building. A not-so-subtle warning is 
thereby given to the other tenants that their best interests would be 
served by not participating in any future union activity.

The labor movement and the subsequent legislation adopted to pro
tect incipient labor organizations provides an analogous situation. Work
ers who wished to unionize in order to obtain better conditions and 
wages were threatened with summary dismissal. Usually an employer 
had no compunctions about firing a union organizer or sympathizer and 
hiring from among the vast market of unemployed labor someone who 
was more disposed to accept the status quo. A person who needed em
ployment was required to accept it at the terms dictated by the com
pany. An “adhesion contract” existed then, as it often does in rental 
agreements today.



1028 The Georgetown Law Journal [Vol. 58:1013

The National Labor Relations Act was designed to balance the power 
relationship between labor and management. Specific provisions were 
included which shielded employees involved in trade unionism from 
retributive employer harassment. These provisions were premised upon 
the recognition that: (1) the individual unorganized worker who was 
helpless to effectively exercise his right to “freedom of contract” should 
be free to associate with others and to designate representatives in his 
dealings with the employer;60 (2) “yellow dog” contracts were contrary 
to the public policy of the United States and thereby unenforeable;6’ 
(3) no court should have jurisdiction to issue an injunction restraining 
an employee from becoming or remaining a member of a labor organiza
tion;62 (4) employees should have the right to self-organization and to 
engage in concerted activity for the purpose of mutual aid or protec
tion;63 and (5) it should be an unfair labor practice for an employer to 
interfere, restrain, or coerce employees in their exercise of these rights 
or to discriminate in employment for the purpose of discouraging union 
membership,64 or to discharge or otherwise discriminate against an em
ployee because he had filed charges or given testimony.65

Mid. § 102.
m Id. § 103.
Mid. § 104(b).
Mid. § 157.
Mid. § 158(a)(1), (3).
Mid. § 158(4).
m See, e.g., Glenn v. Clearman’s Golden Cock Inn, Inc., 192 Cal. App. 2d 793, 13 

Cal. Rptr. 769 (1961); Sand v. Queen City Packing Co., 180 NAV.2d 448 (N.D. 1961).
67 See Hotel & Restaurant Employees v. Boca Raton Club, 73 So. 2d 867, 871 (Fla. 

1954).
68 See notes 122-27 infra and accompanying text.

The employee has also been protected from management reprisals by 
state legislation. Where there exists legislation that employees shall have 
the right to organize, many courts have held that an employer may not 
terminate an employment at will merely because an employee joins a 
union.66 Nor may a landowner evict a tenant-employee because he went 
on strike.67

Harassment of tenant union organizers is similar to the retaliatory 
action taken by the owner against tenants who report housing code or 
health law violations to the local enforcing agency, usually the health 
or inspection department. Tenants desiring assistance from city and 
county agencies are hesitant to request help when they fear reprisals, 
whether in the form of an eviction or a substantial increase in rent. Sev
eral states have recently prohibited such retaliation.68

Michigan and Rhode Island appear to provide protection to the tenant 
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against landlord reprisals in situations beyond those involving retaliation 
after reporting a code or health violation. The Rhode Island statute con
tains a provision allowing the tenant to defend his possession on the 
ground “that the alleged termination was intended as a penalty for any 
other justified lawful act of the defendant.” 69 * Michigan has a similar 
provision.7" These provisions might be construed to protect organizing 
activities. Whether the tenant is an organizer canvassing the building or 
merelv a sympathizer who has signed a pledge card, he has been asserting 
his rights under the first amendment. This is a “lawful act” by the tenant 
and rhe tenant should be protected by these provisions. However, there 
has been no judicial interpretation of the extent of these provisions. Be- 
vond the possible safeguards in Michigan and Rhode Island, at the present 
time no state has enacted legislation restricting reprisals against tenant 
union activity. Nor has there been any case law on this subject.

69 R.l. Gen. Laws Ann. § 34-20-10(6) (1969).
,0“[ I ]hat the alleged termination was intended as retribution for any other lawful 

act arising out of the tenancy.” Mich. Comp. Laws Ann. § 600 5646(4) (c) (West 
Supp. 1970).

§ II-3. (a) No owner or officer, agent, or employee of an 
owner of a building shall threaten to or shall attempt to evict, in
crease the rent, or in any other manner take reprisals against any 
tenant for the purpose of deterring or punishing a tenant who 
forms, joins, assists or sympathizes with lawful tenant union ac
tivity. Nor shall an owner or officer, agent or employee of an 
owner provide or promise any benefits to any tenant or prospec
tive tenant conditioned on such tenant's not affiliating or asso
ciating with any tenant union.

(b) No action for possession of real property shall be main
tained if the dominant purpose in bringing the action is reprisal. 
Also, no such action shall be maintained if the plaintiff attempted 
to increase the tenant's obligations under the lease or contract as 
uch a reprisal and the tenant's failure to perform such additional 

obligations was a material reason for bringing such action. Also, 
no such action shall be maintained on the ground of refusal to pay 
rent if the plaintiff threatened to or did decrease his obligations 
under the lease or contract as such a reprisal, and the tenant re
fused to pay rent because of such reprisal.

Much of the proposed statute is modelled on existing legislation pro
tecting tenants who report code violations. The provision is comprehen
sive and is intended to protect the tenant not only in situations where 
the owner brings an eviction action as a result of the tenant union’s ac
tivity, but also where the tenant’s rent is raised or in any instance where 
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the landlord increases the tenant’s obligations or decreases his own ob
ligations in reprisal against such activity.

There may be difficulty in establishing the retaliatory motive of the 
landlord. The landlord may contend that he is bringing the eviction ac
tion against the tenant because the tenant often has been late in paying 
rent, has been noisy, or has pets. Even where none of these excuses are 
viable, if the owner has made no statement as to why he is retaliating, the 
problem of proving his motive still remains.

Though there is little case law on this subject in landlord-tenant re
lations, the labor law field furnishes many analogous cases. Under the 
National Labor Relations Act and many state laws, an employer may 
not discharge or refuse to hire an employee because of his union activity. 
Tn establishing the employer’s motives, the courts have held that dis
crimination against union activity need not be the sole motive, but need 
only be “a substantial, or motivating reason.” 71 Thus, if an employer has 
several legitimate grounds for firing an employee but the employee’s 
union affiliation was the “motivating force,” the employee must be re
instated.72 * Similarly, in landlord-tenant cases even where the owner 
would otherwise be justified in evicting a tenant, he should be barred 
from doing so where his motivating concern was the tenant’s union ac
tivity.

71 See NLRB v. Whitin Mach. Works, 204 F.2d 883 (1st Cir. 1953); Sand v. 
Queen City Packing Co., 180 N.W.2d 448 (N.D. 1961).

72 See A. P. Green Fire Brick Co. v. NLRB, 326 F.2d 910, 916 (8th Cir. 1964); 
NLRB v. Howe Scale Co., 311 F.2d 502, 505 (7th Cir. 1963).

™See, e.g., NLRB v. Melrose Processing Co., 351 F.2d 693 (8th Cir. 1965); Hosey v. 
Club Van Courtlandr, 299 F. Supp. 501 (S.D.N.Y. 1969). In Hosey, the court found 
that “the coincidence of the tenants’ meeting fto consider making complaints other 
than the one just reported to the city] and the landlord’s threat to evict” together 
with the absence of threats to evict prior to the tenants’ meeting would probably 
furnish proof that “the overriding reason” for the threats of eviction was retaliation. 
299 F. Supp. at 503. See also Moskovitz, Retaliatory Evictions—The Laiv a?id the 
Facts, Clearinghouse L. Rev., May 1969, at 4, 11-12.

As to the kinds of evidence which might be introduced to demonstrate 
that the owner intended to take reprisals against the tenant, it might be 
shown that: (1) the tenant has always paid rent on time and behaved 
properly, and therefore the landlord’s only possible reason for evicting 
the tenant is a retaliatory one; (2) the landlord refused to respond or was 
evasive when the tenant requested a reason for the eviction; (3) though 
the tenant may have been late in rent payments or was at times noisy, the 
landlord had never complained about this to the tenant; or (4) other 
tenants were late in paying rent for longer periods and with more 
frequency than the tenant.7’
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Article III Tenant Union Organization and the Collective 
Bargaining Agreement

LEGAL STATUS OF THE TENANT UNION

At its inception, the tenant union will be an unincorporated associa
tion. The leaders of the union may wish to incorporate the organization, 
thereby protecting the individual members from unlimited liability and 
endowing the group with a more formal legal status. Incorporation is 
not immediate, however, nor is it always advisible. Many states have 
special requirements for non-profit corporations with which the union 
may not wish to comply. The time which will pass before the corpora
tion is legally established may often be months. Moreover, where legal 
services attorneys are not available, the cost of the union for attorney’s 
fees for incorporation might be prohibitive. Filing fees may also be too 
expensive for the newly organized group. Finally, incorporating will 
require filing tax returns and qualifying as a tax-exempt organization.74 
It might also mean complying with state reporting requirements for non
profit corporations. During its early stages, the unions are simply not set 
up to handle these procedures. Many unions will wait, therefore, until 
they have cemented their strength before incorporating.

74 I nt. Rev. Code of 1954, 11 (a), 501 (c).
75 See, e.g., Schallenkamp v. Stevens, 138 N.W.2d 657 (S.D. 1965); Prin v. DeLuca, 

218 N.Y.S.2d 761 (Sup. Ct. 1961).
76 See, e.g., Carpenters Union v. Citizens Comm., 333 Ill. 225, 164 N.E. 393 (1928); 

United Packing House Workers v. Boynton, 240 Iowa 213, 35 N.W.2d 881 (1949).
77 The National Labor Relations Act prescribes that a “labor organization may sue 

Several jurisdictions do not attach any legal status to such voluntary 
associations apart from the persons composing it.75 76 Where there is no 
statute establishing the association as a legal entity, lawsuits by the group 
may sometimes be instituted by those persons constituting the associa
tion, or they may be brought as a class suit, or in the name of a trustee 
who is authorized to sue or in whom a property right is vested.70 These 
alternatives, however, are not adequate. If the union is to maintain a 
strong position in the community, it will have to be recognized as a legal 
entity in its own right. Unless the union is endowed with the power to 
contract, to acquire, hold and transfer property, and to sue and be sued, 
the landlord might not attach much import to negotiations with the 
union, and enforcement of any agreement arising therefrom might be 
difficult. Moreover, its prestige among its members and its ability to 
attract new member-tenants rests on its establishing itself as more than a 
hollow body through which its leaders speak. The union should be 
recognized in law as an independent entity.77
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At common law, an unincorporated association had no legal status 
distinct from the persons composing it.78 Many jurisdictions have re
versed this rule by statute, permitting associations to sue and be sued,79 
and to acquire, hold and transfer property.80 Several cases have held 
that one who deals with an association as an entity capable of transacting 
business and in consequence receives value from it may be estopped from 
denying its rights to contract or the legality of its existence.81 It is also 
generally held that failure to challenge the capacity of an association to 
sue or be sued in its own name is a waiver of the objection.82 83 In those 
states which have failed to provide legal status to unincorporated asso
ciations. the proposed statute would be necessary.

or be sued as an entity and in behalf of the employees whom it represents.” 29 U.S.C. 
§ 185(b) (1964).

78 See Carson v. McIntosh, 99 Mass. 443, 85 N.E. 529 (1908).
79 See, e.g., McNulty v. Higginbotham, 252 Ala. 218, 40 So. 2d. 414 (1949); Jardine 

v. Superior Ct., 213 Cal. 301, 2 P.2d 756 (1931), appeal dismissed, 284 U.S. 592 (1932).
80 See, e.g., United Bhd. v. Stephens Broadcasting Co., 214 La. 928, 39 So. 2d 422 

(1959); Heiskell v. Chikasaw Lodge, 87 Tenn. 668, 11 S.W. 825 (1889).
81 See, e.g., Petty v. Brunswick & W. Ry., 109 Ga. 667, 35 S.E. 82 (1900); Lamm v. 

Stoen, 226 Iowa 622, 284 N.W. 465 (1939).
82 See, e.g., Jardine v. Superior Ct., 213 Cal. 301, 2 P.2d 756 (1931); Barnes v. 

Typographical Union, 232 Ill. 402, 83 N.E. 932 (1908).
83 The second sentence of the proposed statute is taken from a New Jersey provision. 

N.J. Stat. Ann. § 2A-64-1 (1952).
84 29 U.S.C. § 159(a) (1964).

§ III-l. Any unincorporated voluntary association of tenants 
having a distinguished name may make contracts, acquire, hold and 
transfer property, and sue or be sued in its association name. An 
action shall not abate by reason of the death, resignation, removal 
or legal incapacity of any officer of the organization or association 
or by reason of any change in its memberships

RECOGNITION AND REPRESENTATION

Once the union wins recognition as the exclusive bargaining agent for 
the tenants in the building, it will have established itself as a formidable 
figure in future landlord-tenant matters. No longer will the landlord be 
able to make separate and diverse agreements with his several tenants. He 
will be obligated to negotiate with the union and its representatives on 
all matters affecting the tenants.

The National Labor Relations Act provides that where a union is 
selected as their bargaining representative by a majority of the employees 
in the unit, it shall be the exclusive representative of all employees in 
the unit.84 Because exclusive representation is required by law, the 
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section also provides that the National Labor Relations Board shall super
vise elections to determine whether a majority actually want a particular 
union.85

35 Id. § 159(c), (d), (e).
8«Id. § 158(a).
87 Id.

Similar administrative machinery would be necessary if such a re
quirement of exclusive representation were imposed in the landlord
tenant union area. The expense to the state and the parties of setting 
up and working through this machinery may make it unattractive. 
For this reason, it may be preferable at this stage of development to re
quire the landlord to deal with the union, but to leave to the parties the 
decision as to whether the tenant union will represent (and the collec
tive bargaining agreement will cover) only union members, all tenants 
in the building, or all such tenants and all future tenants.

Legislation providing for such recognition and the authorizing of a 
“union shop” on the premises is necessary. Under the National Labor 
Relations Act, a closed shop is prohibited.86 In a closed shop situation, 
a worker must belong to the union before he is employed in the unit. 
In a union shop, a non-union worker may be employed, though he must 
later join the union as a condition to his continuing work. This seems an 
appropriate approach to take in landlord-tenant union relations as well. 
To require a tenant to be a member of the union before he can become 
a tenant might have a depressing effect on the credibility of a tenant 
union as representing the true desires of its “members.” At this early 
stage in the development of tenant unions, credibility is crucial.

Union shops are permitted under the NLRA.87 A similar statute in the 
tenant union field, authorizing agreements requiring tenants to join the 
union 30 days after moving in, would be more acceptable than a closed 
shop provision. However, as some legislators may feel that a union shop 
agreement should not be binding on tenants who wish to contract in
dependently with the landlord, an alternative provision will also be 
included.

Tenants who live in the building at the time the union is recognized 
and who do not wish to become members create a slightly different prob
lem. Several of the nonunion member tenants may have leases running 
for one year or more with the landlord. The union should not compel 
the landlord to breach these contracts and impose the collective bargain
ing agreement on these tenants. Tenants with month-to-month tenancies 
would have to be given 30 days notice before the landlord could change 
the terms of their tenancies. Without a clarifying provision, a court con
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ceivably might interpret the public policy expressed in the Preamble as 
allowing the interruption of leases in midterm. To the extent that this 
might happen, a provision protecting the continuation of these leases is 
included in the proposed statute.

The National Labor Relations Board was set up by the Wagner Act 
to administer elections and to certify the winner if two or more unions 
vied for control.88 Such an agency may be necessary at a later date in 
landlord-tenant matters. At the present time, because of the unlikelihood 
that more than one group of tenants will wish to organize in any given 
building, the proposed statute will be drawn to provide for union repre
sentation without recourse to a certification board. There is no au
thority, whether by statute or case law, on the rights of tenants to 
select representatives to represent them in their dealings with land
lords.

§ III-2. (a) A tenant union holding membership cards of one 
or more tenants in a building shall be recognized by the owner of 
the building as the sole collective bargaining agent of such tenants 
in negotiating with the owner.

(b) Such tenant union so designated or selected shall represent 
all such tenants in respect to rents, periods of tenancies, mainte
nance of premises, and other conditions of the building and terms 
of the leases. The owner must negotiate in good faith with the 
union on such matters.

(c) Any agreement between the tenant union and the owner 
may be binding for no more than one year.

(d) A collective bargaining agreement made between the union 
and the owner may require the owner to negotiate or adopt leases 
with nonunion member tenants of the building on the same terms 
as those set forth in the agreement, provided, however, that tenants 
whose leases have not expired shall not be bound by the agreement 
during the duratioir of their lease, and provided further that tenants 
who have tenancies from month-to-month shall be given thirty 
days notice before the terms of their leases are changed.

(e) A collective bargaining agreement may contain a provision 
requiring persons becoming tenants subsequent to the execution of 
the agreement to pay initiation fees and membership dues to the 
union within thirty days after becoming tenants. Notwithstand- 
ing any agreement to the contrary, no tenant shall be required 
to become a member of a tenant union before he agrees with the 
owner to lease an apartment unit in the building or before he moves 
in.

™ld. § 159.
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(f) The agreement may contain a provision making the terms of 
the agreement applicable to new tenants whether or not they be
come members of the union.

(g) Commercial tenants may become members of the union.
(h) “Tenant” shall be defined in this section as the head of a 

household in an apartment unit.

Subsections (a) and (b) require the landlord to negotiate with a union 
representing its members who are tenants. In addition, any other tenants 
covered by the collective bargaining agreement are represented by the 
union. This, together with subsections (d), (e), and (f), is intended to 
permit exclusive representation while not requiring it by law.

Subsection (d) of the proposed statute provides that the collective 
bargaining agreement may provide that the landlord enter into the same 
terms and conditions with nonunion member tenants as with union 
members. A proviso insuring that landlords will not be obligated by the 
collective bargaining agreement to breach existing leases with nonmem
ber tenants is included.

Subsection (e) permits a union shop agreement. Subsection (f) allows 
for a collective bargaining agreement binding new tenants to the agree
ment whether or not they become members of the union. Legislators 
who are concerned with the tenant union’s ability to impinge upon a 
new tenant’s freedom of contract80 may wish to add the following 
paragraph to the one proposed:

» Cf. 29 U.S.C. § 164(b) (1964).
90 Cf. id. § 164(a). This provision does not prohibit supervisors from union member

In the event that a new tenant does not wish to be covered by 
the collective bargaining agreement, he may exclude himself by in
forming the union in writing before entering into a lease agreement 
that he does not wish the collective bargaining agreement to be
come part of his lease; provided, however, that the landlord shall 
make no threats, promises or accusations to such prospective tenant 
intended to discourage him from accepting such agreement or from 
communicating with or joining the union.

This additional provision permits the new tenant to reject the collec
tive bargaining agreement and enter into a separate agreement with the 
landlord. It nevertheless still will tend to prevent a landlord from taking 
advantage of normal tenant turnover by gradually filling up the building 
with tenants not covered by the agreement. Subsection (g) allows com
mercial tenants who have an interest in the union’s activities to become 
members of the union.* 90
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CONSIDERATION AND DURESS

The usual objective of the tenant union is a collective bargaining agree
ment between the landlord and the union. Such an agreement would 
provide a regular and organized means of communication between the 
two parties to permit them to resolve differences harmoniously, stabilize 
the tenant situation and improve conditions in the building.

The union’s ability to enforce the agreement will determine the agree
ment’s effectiveness. If the landlord believes that he can free himself 
from the burdens of the contract by alleging a failure of consideration 
or by contending that he was compelled to sign the agreement under 
“duress,” he will not perform its obligations. The expenses the union 
would have to incur to obtain a judicial determination on these issues 
may be beyond its means. The delay may seriously dampen union morale. 
If the landlord succeeds in court, then the tenants will have to begin 
negotiations, or perhaps even organizing activities, all over again. The 
possible discordant or disruptive effect on the union and the landlord
tenant relationship is obvious. For these reasons, if there is substantial 
room in the common law for a “no-consideration” challenge to the 
agreement, a statute should be enacted to protect such agreements from 
this defense. A statute likewise is needed to clarify what types of pres
sure constitute “duress.”

If the collective bargaining agreement does not incorporate by refer
ence the leases which run to individual tenants, the burden of showing 
sufficient consideration on the part of the union may depend largely 
upon those sections of the agreement which impose obligations upon the 
union and its members. In any judicial determination of the adequacy 
of consideration, a court will probably have to look at the actual cir
cumstances within which such obligations were undertaken in order to 
find that the landlord has obtained something of value beyond that which 
he was already receiving through the leases.

Consideration might consist of the union’s promise to encourage tenant 
maintenance of the apartments. Vandalism is consequently reduced. 
Tenant turnover may also be arrested. The problem is that most housing 
codes already impose some duty of proper maintenance on tenants.91 
Though the tenants’ duty may be an existing legal obligation, the Tinion 
had no previous duty to assist in this law enforcement effort. In actu

ship but says that no employer shall be required to deem supervisors as employees for 
the purpose of any law relating to collective bargaining.

91 See Note, supra note 31, at 1397; 1A A. Corbin, Contracts § 171 (1963) (pre
existing legal obligation rule).
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ality, the landlord may be substantially benefitted by the union’s assump
tion of this obligation.92

92 See Note, supra note 31, at 1397.
' Harper v. Local 520, Electrical Workers, 48 S.W.2d 1033, 1040-41 (Tex. Civ. 

App. 1932).
94 Making the agreement also serve as the lease may cause a problem in the future. 

If a modification becomes desirable, a signature of every tenant who signed the 
agreement might be necessary to effect the change.

95 Restatement of Contracts § 492(a) (1932).
wld. 5 492(b).
97 See Lewis v. Quality Coal Corp., 270 F.2d 140, 143 (7th Cir. 1959), cert, denied, 

361 L'.S. 929 (1960).
'“'See Cappy’s Inc. v. Dorgan, 313 .Mass. 170, 174, 46 N.E.2d 538, 541 (1943) (court 

indicated that the employer should seek legal relief in the court against the unlawful 
activity).

Other ways in which consideration may be found include the union’s 
promise not to sanction rent-withholding except when certain conditions 
arise and to abide by decisions of an arbitrator. In labor situations, the 
promise not to strike has been recognized as good consideration for com
pany undertakings.93

It is not likely that the landlord’s consideration will be challenged. In 
the event it is, his promises to submit to binding arbitration and to recog
nize the union as the sole bargaining agent should be sufficient. The land
lord's promises to repair beyond the obligations of the code would un
questionably be consideration. Such promises might include such matters 
as the installation and maintenance of coin-operated washing machines 
and dryers or the use of all interior walls of non-lead base paint which 
will not streak upon washing.

The problem of consideration might be avoided if the collective bar
gaining agreement is actually stipulated to be the lease between the 
tenants and the landlord, as well as the union-landlord contract. The 
tenants’ promises to pay rent would clearly be sufficient consideration 
for the landlord’s promises.94

Duress is defined in the Restatement of Contracts as the compelling of 
a manifestation of apparent assent by another without his volition95 or 
the inducing of another by threat in such a manner as to preclude him 
from exercising free will and judgment.96 Every bargaining situation 
involves “duress” of some kind. The landlord’s claim, therefore, would 
need to be substantially supported. W here tenant union activity is not 
unlawful, an analogy may be drawn with labor law cases holding that a 
lawful strike docs not constitute legal duress.97 Where the tenant activity 
is illegal, the landlord’s claim is stronger.98 Finally, a party will be 
deemed to have ratified a contract if he accepts any of the benefits arising 
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from the agreement, delays for a considerable time before repudiating, 
or acts upon any of the provisions of the agreement."

§ III-3. (a) The defense of failure of consideration, 'when 
raised by a party to a collective bargaining agreement between a 
landlord and a tenant union, shall not be recognized by any court 
of law in this state.

(b) The defense of duress when raised by a party to a collec
tive bargaining agreement between a landlord and a tenant union 
shall be permitted only where the other party engaged in activity 
which was contrary to statute and which was the immediate and 
direct cause of the duress. A party may raise this defense only if 
he has not accepted any benefit arising from the agreement, nor 
delayed more than a reasotiable time before repudiating, nor acted 
upon any of the provisions of the agreement.

The proposed statute forecloses the defense of failure of considera
tion. A party to a collective bargaining agreement should be precluded 
from avoiding the responsibilities he has assumed under the contract be
cause of a technical failure of consideration.

Duress is permitted as a defense in some instances. Certainly pressure 
may be exerted upon a party to encourage him to come to terms. That 
is the usual procedure in most labor situations. The same reasoning ap
plies to landlord-tenant relations. Where activity “contrary to statute’’ 
is used, however, the other party should be allowed to plead duress. 
This provision requires, however, that the illegal activity be the direct 
and immediate cause of the duress alleged, and that the party claiming 
the defense receive no benefits from, nor act upon, the agreement, nor 
delay in repudiating it.

The phrase “activity contrary to statute” was selected instead of “un
lawful activity” because the latter could be construed to include a rent 
strike. While rent strikes are not expressly forbidden by statute, they 
might be considered “unlawful” in those states whose common law is in- 
erpreted not to allow rent withholding where substantial code violations 
exist. Such a result is obviated by the carefully selected language above.

AUTHORIZATION OF ARBITRATION AND RENT WITHHOLDING

A collective bargaining agreement which stands up in court against 
legal challenges of failure of consideration and duress may, nevertheless, 
be important in practical effect. Certain provisions should be inserted to 
assure its effectiveness. These would include a binding arbitration pro- * 

90 See Barnette v. Wells Fargo Nat’l Bank, 270 U.S. 438 (1926).
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vision and a rent-withholding clause which may be used by the union 
if the landlord substantially fails to conform with the contract. Legisla
tion should be adopted authorizing these two provisions.

Binding arbitration can be helpful in resolving disputes which will un
doubtedly arise during the life of the contract. If it is effectively set up 
in the agreement, the procedure can be speedy and inexpensive. Legis
lation should be drafted upholding the validity of an arbitration pro
vision. It should also provide for the naming of an arbitrator by a court 
if no agreement to the contrary is made by the parties.

Rent-withholding is an important union tool, not only in organizing 
activities, but also in providing private enforcement of the collective 
bargaining agreement. The parties should be free to agree that this 
economic pressure be available to the tenant union to assure that the 
landlord does not drag his feet in fulfilling his obligations under the con
tract. Legislation should protect rent-withholding in those instances 
where the collective bargaining agreement provides for it.

Under the common law an agreement to arbitrate future disputes was 
not enforceable in the courts. It was revocable at the will of either 
part}7.100 Several states, however, have adopted provisions which make 
agreements to arbitrate valid, irrevocable and enforceable.101

See International Union, UAW v. Benton Harbor Malleable Indus., 242 F.2d 536, 
538 (6th Cir.), cert, denied, 355 U.S. 814 (1957).

101 See, e.g., Cal. Civ. Pro. Code 1280-94.2 (West Supp. 1969); N.Y. Civ. Prac. 
Law, 7501-7601 (McKinney 1963); N.J. Stat. Ann. §§ 2A:24-1 to -11 (1952). 
See also 9 U.S.C. § 2 (1964).

w

§ III-4. (a) A provision in a collective bargaining agreement 
made between a landlord and a tenaizt union to submit to arbitra
tion an existing controversy or a controversy thereafter arising is 
valid, enforceable and irrevocable, save upon such grounds as exist 
for the revocation of any contract.

(b) If the arbitration agreement provides a method of appoint
ing an arbitrator, such method shall be followed. In the absence of 
an agreed method, or if the agreed method fails or for any reason 
cannot be followed, the court on petition of a party to the arbi
tration agreemeitt shall appoint the arbitrator and designate the 
time and place the parties to the agreement are to meet with the 
arbitrator. The court shall select the arbitrator from lists supplied 
to him by the parties, the landlord-tenant relations board, or any 
disinterested association concerned with arbitration.

(c) A provision in a collective bargaining agreement made be
tween a landlord and a tenant union which provides that tenants 
may withhold rent whenever the landlord substantially breaches 
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certain specified provisions in the agreement is valid, enforceable 
and irrevocable, save upon such grounds as exist for the revocation 
of any contract. No court shall deem sztch a provision to be in 
conflict 'with any existing statute of this state or with the public 
policy of this state.

No provision is included in the statute to make arbitration or rent
withholding mandatory. It is best if the landlord and the tenant union 
decide themselves whether these provisions would serve their interests. 
The statute only authorizes these provisions and includes some means of 
maintaining their effectiveness.

The first two subsections of the proposed statute are largely based upon 
the California arbitration statute.102 Often, parties to a collective bar
gaining agreement will provide for a grievance procedure as a prelim
inary step before arbitration.103 The landlord and tenant union may wish 
to write such machinery into the agreement. A complaint would be con
veyed from one party to the other, either directly or through an agent. 
The parties would then meet to resolve it. If the grievance could not 
be settled, the parties would proceed to arbitration. This informal 
grievance procedure could be included in the arbitration provision in 
the agreement and is thereby also authorized in the statute. Subsection 
(b) leaves the naming of the arbitrator and the time and place he is to 
meet with the parties to the agreement, or, where the parties fail to agree, 
to the discretion of the court.

102 Cal. Civ. Pro. Code § 1281.6 (West Supp. 1969).
103 See National Housing & Development Law Project, Landlord Tenant Ma

terials, Tenant Union Guide for Legal Services ArroRNEvs 73 (1969).
104 See id. at 62.

The authorization of rent-withholding in this section is wholly dis
tinct from any other statutory scheme on rent-withholding found in 
the jurisdiction. Usually, the provisions of the collective bargaining 
agreement would allow rent-withholding when the landlord substan
tially breaches his obligations under the contract to make certain re
pairs.104 Whether an escrow account is set up and under what condi
tions the provision may take effect would be determined by the collective 
bargaining agreement. LTnder this provision, the existence of another 
statute providing for rent-withholding in the judisdiction only under 
certain conditions could not be used to limit the power of the parties to 
contract over other specific instances where rent withholding would he 
permitted.

LANDLORD-TENANT RELATIONS BOARD

A state Landlord-Tenant Relations Board, if informal in its procedures 
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and elastic in its conception, is advisable. The Board would be estab
lished by the state and would include in its composition representatives 
of both landlords and tenants. Its primary purpose would be to furnish 
arbitrators and mediators to the parties to help resolve disputes arising 
out of the collective bargaining agreement or otherwise.

The Board would not be given enforcement powers. The objective 
of landlord-tenant union legislation should be to promote workable and 
cordial relations between both parties. This can be effected only if the 
parties themselves determine the means of settlement of any controversy. 
Arbitration and mediation services would be made available to the parties 
or to the court upon request. In no instance, however, will the Board 
have the authority to impose requirements upon the parties.

The National Labor Relations Board was established by the Congress 
to referee the complex problems which arise in employer employee rela
tions. It is charged with the authority to determine the appropriate unit 
for the purpose of collective bargaining,105 to investigate and provide 
for hearings, to determine whether a question of representation exists,106 
to direct an election or take a secret ballot and certify the results there
of.107 and to determine whether an unfair labor practice has been com
mitted by the employer or the labor union.108

105 29 U.S.C. § 159(b) (1964).
10«Jd. § 159(c).
107Id. § 159(c), (e).
io«Id. § 160(a).
"»Id. § 172.
no Id. § 173(a).
in This is also true in states which have established labor mediation panels. See, e.g., 

The difficulties faced in the establishment of tenant unions and in their 
relations with landlords are much narrower in scope. The problem of 
competing tenant unions is not a significant one, at least at the present 
time. Determining the appropriate unit or conducting an election is con
sequently unnecessary; since only one building will usually be involved, 
the tactics of the parties will probably not be very far reaching in effect. 
Ascribing powers comparable to those held by the NLRB to a state- 
oriented Landlord-Tenant Relations Board would consequently be un
necessary at this time.

The Government also set up a Federal Mediation and Conciliation 
Service, an agency separate and distinct from the NLRB.109 Its purpose 
was to prevent or minimize interruptions of the free flow of commerce 
growing out of labor disputes and to assist parties in the settling of such 
disputes through conciliation and mediation.110 The Service was not 
provided with enforcement powers.111
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The purpose and structure of the Landlord-Tenant Relations Board 
would be very similar to the Service. The Board might also be em
powered or required to make studies of landlord-tenant problems and 
make recommendations to the legislature. No state has established such 
a Landlord-Tenant Relations Board, although several jurisdictions have 
set up management-labor relations boards and mediation panels.112

Cal. Labor Code § 65 (West 1955); N.Y. Labor Law §§ 753, 754 (McKinney Supp. 
1969); Pa. Stat. Ann. tit. 43, § 211.36 (1964).

112See note 111 supra.
113 29 U.S.C. § 159 (1964).

§ III-5. (a) There is hereby created an independent state agency 
to be known as the Landlord-Tenant Relations Board. The Board 
shall consist of — members and shall be composed of representa
tives of landlords and of tenants who shall be appointed by the 
Governor, In the interest of preventing and resolving landlord
tenant disputes, the Board shall endeavor to promote sound land
lord-tenant relations and to assist parties in settling such disputes. 
The Board is authorized to delegate any or all of the powers which 
it may itself exercise to any regional members or staff of the Board.

(b) The Board shall maintain lists of arbitrators and mediators 
who may be called upon to arbitrate or to mediate controversies 
arising out of landlord-tenant union matters and collective bargain
ing agreements. The Board shall furnish such lists or recommend 
arbitrators or mediators when requested by any party to the 
controversy or by any court.

(c) The Board shall investigate landlord-tenant controversies 
and make reports when requested by any party or by any court. 
The Board may offer its services to the parties to a controversy 
upon its own motion whenever in its judgment such controversies 
are exceptional in nature.

(d) Final adjustment by a method agreed upon by the parties is 
declared to be the desirable method for settlement of grievance dis
putes arising over the application or interpretation of an existing 
landlord-tenant union collective bargaining agreement. The Land
lord-Tenant Relation Board is directed to make its arbitration and 
mediation services available in the settlement of such disputes and 
in other controversies only when requested by both parties or any 
court.

(e) No party shall be required to seek resolution of any dispute 
through the Board before maintaining an action in court.

The proposed statute is modelled upon the federal legislation estab
lishing a National Labor Relations Board113 and Federal Mediation and 
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Conciliation Service514 and the California mediation statute.* 115 The 
Landlord-Tenant Relations Board has as its primary purpose the assisting 
of the parties in the settling of their disputes. As discussed above,116 the 
best approach would be to allow the parties themselves to determine how 
to resolve their difficulties. Accordingly, no enforcement powers are 
given to the Board. As a consequence of this, the Board is not made an 
administrative hurdle to be overcome before the parties may seek resolu
tion through the courts. As long as the Board remains a noncompulsory 
agency, no exhaustion of remedies is required.117

n</d. 172, 173.
115 Cal. Labor Code § 65 (West 1955).
116 See § III-5 (a) of the proposed statute.
117 See § III-5 (e) of the proposed stature.

The Board should be composed of representatives of landlords and of 
tenants. Representatives of landlords should present the views of the 
owner-occupant landlord (the one who lives in his building), the ab
sentee-amateur landlord (the one who does not live in his building but 
owns only a few buildings), and the absentee-professional landlord (the 
landlord who owns many buildings and may be a wealthy individual, a 
corporation or a syndicate of investors). Tenant representatives should 
include exponents of the views of middle and upper income tenants as 
well as lower income slum tenants. Some legislators may also wish to 
include as Board members economists knowledgeable in the various cost 
factors involved in maintaining apartment buildings in different neigh
borhoods by landlords with varying financial assets. The number of 
members on the Board and the term of years each is to serve has been 
left open. Presumably, the legislators can best determine the most effi
cient procedure in their state.

Subsection (c) authorizes the Board to offer its services when re
quested by one party to the dispute or upon its own motion whenever in 
its judgment the controversy is “exceptional” in nature. Though mem
bers of the Board will soon be able to distinguish those disputes which 
need particular attention, some guidelines for determining an exceptional 
situation should be suggested. Such a situation may arise (1) where the 
media have given substantial publicity to the dispute and the public is 
becoming increasingly concerned; (2) where a tenant union is organizing 
in a number of the landlord’s buildings and the problems in each build
ing are different; (3) where a tenant union is organizing on a block-wide 
basis and the buildings are owned by different landlords; or (4) where 
the landlord is still a well-known figure in the community.
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Article IV Cementing Tenant Union Strength

RETALIATORY ACTIONS AFTER REPORTING HOUSING CODE VIOLATIONS

Protection from landlord harassment is crucial in the development of 
the tenant union. A statute prohibiting retaliatory action against union 
organizers has been proposed earlier.118 In that section, reference was 
made to the problem of landlord reprisals against tenants who report 
housing code or health law violations to the local enforcing agency.119 
This section will propose a statute protecting tenants and tenant unions 
from landlord retaliation for reporting violations of the law.

ns See § II-3 (a) of the proposed statute.
i10 See pp. 1028-29 supra.
120 See Edwards v. Habib, 130 U.S. App. D.C. 126, 139-40, 397 F.2d 687, 700-01 (1968), 

cert, denied, 393 U.S. 1016 (1969).
121 III. Rev. Stat. ch. 80, § 71 (1966).
122 Mich. Comp. Laws Ann. § 600.5646(4) (Supp. 1970).
128 Mass. Gen. Laws Ann. ch. 186, § 18, ch. 239, § 2A (Supp. 1970).
124 R.I. Gen. Laws Ann. § 34-20-10 (1970).

Such a provision is needed. Low-income tenants often live in build
ings which are in a substandard condition. Landlords are often aware 
of housing code violations which lead to these conditions, but they will 
not spend the money necessary to make the repairs. Tenants may, there
fore, wish to obtain assistance from city and county health and housing 
inspection departments. They will be hesitant to request such assistance, 
however, if thev fear that the landlord will retaliate.

Retaliation not onlv hurts the tenant, it also tends to defeat the intent 
of the legislative bodies which established the code enforcement agen
cies.120 Retaliation is usually in the form of an eviction action, but it 
may also be in the form of a substantial increase in rent which the tenant 
will obviously not be able to afford. Since most tenants in slum housing 
have month-to-month tenancies, the landlord will have little difficulty*  

7 J

in terminating the tenancy or changing its terms. A 30-dav notice to that 
effect is sufficient. Pie need not even state a reason. Where the vacancy 
rate is low, the usual case in most urban communities, the tenant who 
anticipates landlord reprisal is discouraged from reporting violations.

Several states have recently adopted statutes designed to protect the 
tenant who reports housing code violations from retaliatory eviction. 
Illinois,121 Michigan,122 Massachusetts,123 and Rhode Island124 permit the 
tenant to raise the defense of retaliatory eviction. New Jersey makes it 
a criminal offense to take reprisals against a tenant who reports a housing 
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code violation.125 'There also have been judicial decisions establishing 
such protection for the tenant.126

125N.J. Stat. Ann. § 2A:170-92.1 (Supp. 1969).
••'See, e.g., Edwards v. Habib, 130 U.S. App. D.C. 126, 397 F.2d 687, cert, denied, 

?9? U.S. 1016 (1969); Hosey v. Club Van Cortlandt, 299 F. Supp. 501 (S.D.N.Y. 
1969); Portnoy v. Hill, 57 Vise. 2d 1097, 294 N.Y.S.2d 278 (City Ct. 1968).

§ IV-1. (a) No owner, or officer or employee of the owner, 
shall threaten to take or shall take reprisals against any tenant for 
reporting to, or complaining to, a public agency concerning the 
existence or belief of existence of any health or building code vio
lation or violation of any municipal ordinance or state law or reg
ulation thereunder which has as its objective the protection of the 
health, safety, or comfort of occupants of dwelling units. Nor 
shall such a person threaten to take or take reprisals against any 
tenant for the tenant's justified attempt to secure or enforce rights 
under his lease or contract, or under the laws of the state or its 
governmental subdivisions, or of the United States, or for any 
other justified lawful act of the tenant.

(b) The receipt of any notice to quit premises inhabited by the 
tenant or any substantial alteration of the terms of such tenancy 
within ninety days after making a report or complaint or within 
ninety days after any inspection or proceeding resulting from such 
a report or complaint shall create a rebuttable presumption affect
ing the burden of proof that such notice or alteration is a reprisal 
against the tenant.

(c) No action for possession of real property shall be maintained 
if the dominant purpose of the person bringing such action is re
prisal. Also, no such action shall be maintained if the plaintiff at
tempted to increase the tenant's obligations under the lease or con
tract as a reprisal and the tenant's failure to perform such additional 
obligations is a material reason for such action. Also, no such action 
shall be maintained on the ground of refusal to pay rent if the plain
tiff threatened to or did decrease his obligations under the lease or 
contract as such a reprisal, and the tenant refused to pay rent be
cause of such reprisal.

The proposed statute is taken largely from the Michigan and Rhode 
Island legislation, which includes protection against retaliation for en
gaging in anv lawful conduct as well as for reporting code violations. 
Subsection (b), which creates a 90-dav rebuttable presumption, is based 
upon the New Jersey statute.

The statute is a comprehensive one. intending to protect tenants not 
onlv in situations where the landlord brings an eviction action as a re
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suit of the tenant union’s activity, but also where the tenant’s rent is 
raised or in any instance where the plaintiff increases the tenant’s obliga
tions or decreases his own obligations in reprisal. The problem of estab
lishing the retaliatory motive of the landlord and the kinds of evidence 
which should be introduced in doing so are discussed in the section on 
retaliatory actions against union organizing activity.127

127 See § II-3 of the proposed statute; Moskovitz, Retaliatory Evictions—The Law and 
the Facts, Clearinghouse L. Rev., May 1969 at 4.

128 See notes 142-47 infra and accompanying text.
129 See notes 6-13 supra and accompanying text.
130 See Gribetz & Grad, Housing Code Enforcement: Sanctions and Remedies, 66 

Colum. L. Rev. 1254, 1255-56 (1966); Note, Rent Withholding and the Improvement of 
Substandard Housing, 53 Calif. L. Rev. 304, 316 (1965).

131 See F. Grad, Legal Remedies for Housing Code Violations 113 (1968).
132 See id. at 18.
133 The average fine per violation is said to be about 50 cents. See Gribetz & Grad, 

supra note 130, at 1276.
134 See F. Grad, supra note 131, at 26; Note, Enforcement of Municipal Housing 

Codes, 78 Harv. L. Rev. 801, 824 (1965).
135 Gribetz & Grad, supra note 130, at 1279.
130 See Note, supra note 134, at 819.

RENT-WITHHOLDING

Rent-withholding should be justified whenever conditions on the 
premises are such that the health, safety or comfort of the tenants is 
substantially impaired or endangered and the landlord fails to make re
pairs. Several states have adopted provisions authorizing rent-withhold
ing in these situations.128

The traditional remedies used to pressure the landlord into maintain
ing his building up to code standard have proven ineffective.129 Housing 
code enforcement agencies have not been able to significantly halt or 
reverse the deterioration of urban buildings.130 Though tenants may be 
given protection by the codes, the fact that they are generally not given 
the right to enforce the codes through direct action undermines their 
effectiveness.1’1 A city’s administrative enforcement machinery may be 
a protracted affair providing the recalcitrant landlord with an oppor
tunity for long delays before compliance,132 Criminal penalties are lax, 
fines very low,133 and jail sentences are almost never imposed.134 Judges 
are often unsympathetic to housing code prosecutions. They are un
willing to recognize code violations as true “crimes.” 135 Courts will also 
postpone or continue many cases until the defendant has repaired the 
violation.136

Repair programs have been established only by a few cities. Munici
palities lack the administrative machinery and procedures either for mak
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ing repairs on their own or for letting out contracts for such repair.137 138 
Agency repair funds are small or nonexistent. The money col
lected does not replenish the funds. A city’s liens are often secondary, 
and where substantial repairs are undertaken even a prior lien might be 
of questionable value.13S Moreover, agencies feel that repair programs 
involve them too deeply in real estate management.139

137 F. Grad, supra note 131, at 68.
138 See Note, supra note 134, at 835.
13» Id.
140 See Levi, F'ocal Leverage Points in Problems Relating to Real Property, 66 

Colum. L. Rev. 275, 280 (1966).
141 See Note, supra note 134, at 832.

1 he usefulness of an agency order to vacate a building, enjoining 
further use until the violations are corrected, though at times an effective 
remedy, in reality depends upon the existence of an adequate vacancy 
ratio in low-rent housing. Since the housino- shortacre in most urban 
communities is acute, the repercussions on the tenant when this remedy 
is employed are severe. The slum tenant is simply cast out and forced 
to accept conditions equal to or worse than those from which he has 
been evicted.140 City demolition of slum property creates the same prob
lems.141

A self-help rent-withholding remedy will provide the tenant with a 
means of obtaining clean, safe and sanitary dwellings as defined by the 
housing codes. It brings direct and immediate pressure to bear upon 
the landlord. Only the most prosperous landlords and real estate com
panies can afford to make payments on mortgages, pay property taxes, 
and meet other non-deferrable expenses from sources other than rents 
for any appreciable period of time, and even these landlords may find it 
more profitable to obey the law than to go without rents. If the landlord 
finds himself in such a financial squeeze, he will be much more receptive 
to the tenant’s demands for the correction of unhealthy and unsafe con
ditions on the premises.

This remedy, however, has a significant impact on slum neighborhoods 
only if it is used in an organized way by tenant unions. Where scattered, 
individual tenants in large buildings withhold rents to compel repairs, 
landlords may make minimal short-term repairs to those apartments, 
without getting at some of the more basic problems with the building. 
If all the tenants in the building withhold rent, serious problems still may 
arise. If it is not economical to make all the repairs required or de
manded, the landlord may simply abandon the building. When this hap
pens, if the tenants are not sufficiently well organized to take on the re
sponsibilities of managing the building (collecting rents, making repairs, 
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etc.), the building will go downhill very quickly. If people move out, 
the building may be vandalized and become totally uninhabitable. In 
this way, abandonments can remove badly needed, if barely livable, 
units from the city’s housing stock.

Tenant unions can bring some order into what might otherwise be a 
chaotic struggle. Using rent-withholding to maintain pressure on recal
citrant landlords, they can bargain with such landlords and enter into 
agreements for certain repairs and services. These repairs and services 
might not be all that is needed to bring the building “up to code,’' but at 
least will include those which will make the premises more livable at a 
cost which does not force the landlord to abandon the building. 1 he 
tenant union will be in a position to see that the landlord then complies 
with the terms of an agreement. Individual tenants or poorly organized 
groups of tenants often are unable to “watchdog” the landlord’s obliga
tions and see that they are enforced.

Where, for any of a number of reasons, the landlord cannot or will 
not maintain the building properly although economically capable of do
ing so, a tenant union can use rent-withholding to force the landlord out 
of the picture. This kind of “takeover” may be useful in improving 
certain buildings, if the tenant union is sufficiently strong and able to 
carry out the responsibilities of ownership.

Several states have adopted legislation providing that where a landlord 
is in substantial violation of the housing or health codes, the tenant may 
withhold his rent until the code violations are corrected. Pennsylvania 
provides that where a local public health or inspection department cer
tifies a dwelling as unfit for human habitation, the tenant may withhold 
his rent and deposit it into an escrow account. If after six months the 
building has not been certified as habitable, the money in the escrow ac
count is returned to the tenant. During the time the rent is in escrow, the 
tenant cannot be evicted for any reason.142 Massachusetts,143 Michi
gan,144 New York 145 and Connecticut146 have enacted similar statutes. 
Illinois, Michigan and New’ York have adopted legislation providing that 
welfare agencies may withhold rent payments where the recipient’s 
dwelling does not comply with code standards or where conditions exist 
which are a danger to health and safety.147

142 pA. Stat. Ann. tit. 35, § 1700-1 (Supp. 1970).
143 Mass. Gen. Laws Ann. ch. Ill, § 127F, (Supp. 1970).
144 Mich. Comp. Laws Ann. §§ 125.530, .534 (Supp. 1970).
ns N.Y. Real Prop. Actions Law § 755, 769-82 (McKinney Supp. 1969).
146 No. 728, [1969] Conn. Pub. Acts.
147 III. Ann. Stat. ch. 23, § 11-23 (Supp. 1970); Mich. Comp. Laws Ann. § 400.14(c) 

(Supp. 1970); N.Y. Soc. Welfare Law § 143-b (McKinney 1966).



19”0j Tenant-Landlord Act 1049

“Repair and deduct" statutes were enacted in five western states dec
ades ago.14S These acts allow a tenant to apply his rent* * * 149 toward the 
repair of the premises when the landlord refuses to maintain them in a 
habitable condition. These statutes provide that the parties may waive 
its provision. Accordingly, since almost every written lease or rental is 
a form prepared by and for landlords, the statutory right is often waived.

:4SC\l. Civ. Code § 1942 'West 1954); Mom. Rev. Codes A\n. § 42-202 (1961);
ND Cent. Code § 47-16-13(1) (1960); Okla. Stat. Ann. tit. 41, § 32 (1954);
S.D. Comp. Laws Ann. § 43-32-9 (1969).

California and Montana limit the tenant to the use of one month’s rent.
’’O 237 A.2d 834 (D.C. Ct. App. 1968).
11 Cf. Shephard v. Lerner, 182 Cal. App. 2d 746, 6 Cal. Rptr. 433 (1960).
152 14 Wise. 2d 590, 111 NAV.2d 409 (1961).
153 For a thorough discussion of the various theories used to support rent-withholding 

w hen the landlord violates the housing codes, see N ational Housing & Development 
Law Project, supra note 103.

Some case law dealing with these questions has developed. The lead
ing decision is Brown v. Southall Realty Ci».150 In Brown, the court held 
that because there were substantial code violations when the lease was 
made, the lease was an illegal contract and the tenant owed no rent under 
it.1’’1 In Pines v. Perssion,152 the Wisconsin Supreme Court held that the 
’andb rd’s failure to maintain the premises up to code standards resulted 
in a failure of consideration. The legislature, in adopting the housing 
codes, had implied a covenant of habitability into every lease. It was 
breached when the landlord refused to make repairs. The parties’ ob
ligations under the lease were held to be mutually dependent and, con
sequently, a failure of consideration was found.

Certain other theories have been advanced as bases for non-payment 
of rent when the premises are in violation of the codes.153 These include 
rhe clean hands doctrine and constructive eviction. The clean hands 
theory may apply whenever the landlord attempts to use the courts to 
enforce the rental agreement. He should be denied access to the courts 
as long as he stands in substantial violation of the housing code. The 
standard requirement of abandonment might not be imposed in applying 
rhe constructive eviction doctrine because in today’s urban communi
ties the housing market is tight and there is no place to move.

§ IV-2. (a) N otwithstanding any agreement to the contrary no 
action for possession or rent shall be maintained in regard to any 
pretmses rented or leased for dwelling purposes if such premises 
are in substantial violation of the standards of fitness for human 
habitation established under any state law or regulation thereunder 
or any county or municipal ordinance or regulation, and if such 
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violation may endanger or materially impair the health, safety or 
comfort of persons occupying the premises provided that the fol
lowing conditions are present: (1) the person occupying the 
premises, while not in arrears in his rent, gave notice in writing to 
the person to whom he customarily paid his rent that he would, 
because of such violation, withhold all rent thereafter becoming 
due until the conditions constituting such violations were remedied; 
(2) the violation was not caused by the person occupying the 
premises or any other person acting under his control.

(b) In any action in which a defense under this section is raised, 
the court may, in its discretion, order the action continued for a 
reasonable time to enable the plaintiff to cure the violations At the 
time such continuance is ordered, the court may require the person 
claiming a defense under this section to pay all or any portion of 
the rent becoming due thereafter into court. Such rent may be 
paid over to the plaintiff after the violations have been cured if 
such violations have been cured within six months, whereztpon the 
action shall be dismissed. If such violations have not been cured 
within six months, the court shall enter judgment for the defendant 
and. either refund to the defendant all monies deposited or use the 
monies for the purpose of making such dwelling fit for human 
habitation.

(c) If the court finds that the repairs cannot be made unless the 
tenant vacates the dwelling, the court may order the tenant to 
vacate his dwelling, provided, however, that the tenant shall be 
reinstated in his dwelling upon completion of the repair work.

(d) No owner shall in any way take reprisals against a tenant 
for exercising his rights under this section.

(e) No waiver of any rights provided by this section in any 
lease or rental agreement, oral or written, shall be valid, provided, 
however, that any of such rights may be waived in a collective 
bargaining agreement entered into between any landlord and 
tenant union.

(f) This section shall not apply to any lease entered into prior 
to the effective date of this Act, provided, however, that thirty 
days after the effective date of this Act, this section shall apply to 
any month-to-month tenancy which commenced prior to the ef
fective date of this Act.

This proposed statute was adopted mainly from rhe Pennsylvania and 
Massachusetts legislation. The six-month period within which the land
lord must act to correct the violations is found in the Pennsylvania pro
vision.

Rent-withholding is authorized under the proposed statute whenever 
the premises are in substantial violation of the housing codes and the vio-
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lating conditions endanger the health, safety or comfort of the persons 
occupying the premises. These requirements protect the landlord from 
attempts by tenants to avoid paying rent whenever the landlord commits 
any infraction of the codes, no matter how minor or how immaterial to 
the tenant’s health or welfare. Thus, a leaking faucet would not warrant 
rent-withholding. Nor would a foundation which is set only eleven 
inches above the ground rather than twelve.

Subsection (a) contains a provision specifying further conditions 
which must be met before a tenant may withhold his rent. The first 
condition requires advance notice to the landlord in writing, thus pro
tecting the landlord from a tenant who does not pay his rent for reasons 
other than those articulated under the statute and subsequently attempts 
to defend an eviction action by claiming that he withheld his rent pur
suant to this statute. The second provision prevents the tenant who 
damages the property from shifting responsibility for repair onto the 
landlord so that the tenant may discontinue paving rent.

Subsection (b) allows the court to continue the action in order that 
the landlord may have an opportunity to cure the violation. The court 
may also require that the tenant pay the rents becoming due thereafter 
into court. Rents which were withheld by the tenant after proper notice 
to the landlord but before the date of this proceeding are retained by the 
tenant if the defense is sustained. The landlord, bv substantially failing 
to comply with the codes after written notice from the tenant of the 
violation, has lost this rental income forever. The possibility of this 
penalty—which would usually not exceed one or two months’ rent—may 
tend to deter code violations from occurring in the first place. It likewise 
tends to compensate the tenant and his family for having to endure sub
standard conditions. If, however, legislators feel it is too harsh, they 
may provide that the court may require both withheld and future rents 
to be paid into court.

If the landlord cures the violation within six months after the date 
of the proceedings, the court may pay the rents deposited with it over 
to the landlord. If the violation is not cured within this period, the court 
may either refund the money to the tenant or use it for the repair and 
rehabilitation of the premises.154 Presumably the landlord will either re
pair the building or abandon it by the end of the six-month period. In 
the unlikely event he does neither, the tenant could again withhold his 
rent pursuant to this Act. If the landlord brings another action for rent 

154 The last sentence of subsection IV-2(b), directing the distribution of the rent 
money if the violation is not cured, is based upon the Pennsylvania rent withholding 
statute. See note 42 supra.
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or for possession, the tenant could defend against it in the same manner 
as before.

Under the proposed statute, if the landlord proves that he cannot 
complete repairs unless the tenant vacates the premises, the court may 
order the tenant to temporarily vacate his dwelling. The tenant is en
titled to be reinstated, however, upon completion of the repair work.

Subsection (d) prohibits the landlord from taking reprisals against a 
tenant who withholds rent under this section. Barred is retaliation in 
the form of an eviction action, an increase in the tenant’s obligations, or 
a decrease in the landlord’s own obligations. The problems of establish
ing the landlord’s motives is discussed elsewhere.155

155 See notes 71-73 and accompanying text; Moskovitz, supra note 127.

Subsection (e) prevents a landlord from compelling a tenant to waive 
his rights under this statute in order to get the dwelling. It provides, 
however, that these rights can be waived in a collective bargaining agree
ment. This permits the tenant union to give the landlord some type of 
“no strike clause” in exchange for the landlord’s agreement to make re
pairs, perhaps with some rent escrow provision if he fails to comply.

Since the proposed statute provides substantial new rights to the tenant, 
it may interfere with the contractual rights and duties of a tenant and 
landlord under an existing lease agreement. To avoid any conflict be
tween leases entered into prior to the effective date of the act and the act 
itself, the last subsection was inserted. The provision will, however, 
apply to month-to-month tenancies entered into prior to the effective 
date of the act after a period of 30 days, for the terms of a month-to- 
month lease may always be altered if a 30 dav notice is given.

STAY OF EVICTION

Providing defenses to a tenant, whether by statute or by judicial de
cision, is often insufficient. Tenants will be discouraged from asserting 
their rights if they reasonably fear that the landlord will respond with 
an eviction action, even though defenses will be available to them in law. 
Even when the tenant believes he is right, there is always a possibility 
that the court will decide otherwise on the facts or law. Where the 
vacancy rate is low, as in most urban communities, a tenant cannot afford 
to risk even slightly the chance that he will be evicted and forced to go 
through the depressing task of finding another dwelling with rents he 
can afford.

A statute providing a tenant with the right to remain in his apartment 
after a summary eviction action is adjudicated against him, so long as 
he pays the rent owed and the landlord’s costs, is desirable. The tenant 
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then would be more willing to take advantage of the rights he has under 
the law. He would be less likely to fear having himself and his family 
put out on the street with no place to go. Moreover, the landlord would 
not be injured. He would suffer no financial loss. The rent due would be 
paid and his costs would be reimbursed.

In some cases, a landlord will still want the tenant out for legitimate 
reasons, perhaps because the tenant consistently fails to pay his rent on 
time. In this situation, if the tenancy is month-to-month, the landlord 
can legitimately terminate the tenancy by giving a 30 day notice. If the 
tenancy is for a longer period, the landlord can elect to terminate the 
lease and then bring a common law action for ejectment or quiet title.

Several states have adopted such statutes.156 Pennsylvania provides 
that the tenant may tender the rent and costs owed to the sheriff at any 
time before the writ of possession is actually executed. The tenant can 
then continue his possession of the premises.157

156 See N.J. Stat. Ann. § 2A: 18-55 (1952); N.Y. Real Prop. Actions Law § 751 
(McKinney 1963); Pa. Stat. Ann. tit. 68, § 250.504 (1965); Vr. Stat. Ann. tit. 12, 
§ 4773 (1958).

157 Pa. Stat. Ann. tit. 68, § 250.504 (1965).

§ IV-3. At any time before any writ of possession or eviction
or any writ for restitution of premises is actually executed, the 
tenant may, in any unlawful detainer action for failure to pay 
rent, supersede and render the writ of no effect by paying to the 
sheriff or his deputy the amount of the judgment plus costs.

The proposed statute is modelled upon the Pennsylvania legislation. 
If the tenant pays the sheriff the rent he owes and the landlord’s costs 
at any time before the execution of the writ of possession, his eviction is 
abated.

RECEIVERSHIP

Another tool which should be made available to the tenant union is 
the ability to initiate receivership proceedings and be appointed receiver 
for the building. Where a landlord fails or refuses to make repairs and 
allow s the premises to fall substantially below code standard, a tenant or 
tenant group should be provided with the means to petition a court to 
appoint a receiver. The receiver would take over the management of 
the building. He would be authorized to collect the rents and use them 
to try to bring the property up to a habitable condition. Loans from 
municipal funds and private fundations might be made available to sup
plement the rental income. Until unsafe and unsanitary conditions are 
corrected, the receiver would remain in control of the premises.
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The receiver would have as his primary purpose the rehabilitation of 
the building. Provided notice was given to all mortgagees and lienors of 
record, the receiver would have the use of all income from the property 
to expend in furtherance of that purpose. Though a public agency or a 
private individual or organization could qualify as a receiver, provision 
should be made to permit a tenant union to serve as receiver. In those 
instances where a well established, soundly-structured tenant union is 
operating on the premises, the court should be allowed to appoint the 
union. This would provide tenant control over the building and enable 
the tenants themselves to decide which conditions on the premises are 
the most serious hazards to the tenants’ health and safety.

Several states have adopted receivership programs for uninhabitable 
dwellings.158 These provisions may be invoked either when a nuisance 
is found to exist in the building159 or when a condition exists which 
seriously violates the health or housing codes.160

158 See Conn. Gen. Stat. Ann. §§ 19-347 (b), (c) (1968); III. Ann. Stat. ch. 24, 
§ 11-32-2 (Supp. 1970); Ind. Ann. Stat. § 48-6144 (Supp. 1969); Mass. Gen. Laws 
Ann. ch. Ill, § 127H(d), I, J (1967); Mich. Comp. Laws Ann. § 125.535 (Supp. 
1970); N.J. Stat. Ann. 40:48-2.12h, i (1967); N.Y. Mult. Dwell. Law § 309(5) 
(McKinney Supp. 1969).

159 See N.Y. Mult. Dwell. Law § 309 (McKinney Supp. 1969).
ie0See Mass. Gen. Laws Ann. ch. Ill, § 127H (1967).
161 Massachusetts provides that a tenant may file a petition to enforce the state 

sanitary code leading to a hearing in which the court may appoint a receiver. Mass. 
Gen. Laws Ann. ch. Ill, § 127H (1967). Michigan indicates that either the enforcing 
agency, the owner or the occupant may bring an action to enforce the provisions 
of an act requiring owners to maintain their premises up to code standards during the 
period when a receiver may be appointed. Mich. Comp. Laws Ann. 125.534(1), 
.534(2), .535 (Supp. 1970).

192 No. 728, § 5(b) (1) [1969] Conn. Pub. Acts.
163 See, e.g., Ind. Ann. Stat. § 48-6144 (Supp. 1969) (“receiver may be a not-for-profit 

corporation whose primary purpose is the improvement of housing and housing 
conditions in the city in which the real estate is located”); Mass. Gen. Laws Ann. 
ch. Ill, § 1271 (1967) (“receiver may be a person, partnership, or corporation”); 
Mich. Comp. Laws Ann. § 125.535 (Supp. 1970) (court appoints “the municipality or 
a proper local agency or officer, or any competent person, as receiver”).

In two states the proceeding may be initiated by the tenant.161 Con
necticut recently adopted a provision allowing for a “tenants’ represen
tative” who, upon receipt of a petition filed by tenants, may commence 
an action in the circuit court, wherein the court may render judgment 
directing that the rents to become due be deposited with a receiver ap
pointed by the court.162 Other states limit this initiation function to a 
public official.

Most statutes either prescribe that the receiver be a private party163 
or make no mention of who is to be appointed receiver, thereby pre
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sumably leaving it to the discretion of the court.164 Two states require 
that the receiver be a public official.165

104 See, e.g., Conn. Gen. Stat. Ann. 19-347 (b), (c) (1968); III. Ann. Stat. ch. 24, 
J 11-31-2 (Supp. 1970).

165 See N.Y. Mult. Dwell. Law § 309(5) (c)(1) (McKinney Supp. 1969) (“com
missioner or chief executive of the bureau or department of real estate”); N.J. 
Stat. Ann. § 40:48-2.12h (1967) (“the municipal officer designated by the governing 
body of the municipality”). However, New Jersey further provides that the receiver 
shall appoint the first mortgagee of the property, if the mortgagee is a “proper person” 
and willing to accept the appointment, as the receiver’s agent to collect the rents 
and income and to manage the building, and in all other instances the receiver “may 
designate the person in charge of management of such real property or some other 
competent person” as the receiver’s agent. Id. § 40:48-2.12i.

166 New York, Connecticut, Illinois and Indiana provide that the receiver or the 
receiver’s creditor shall be given a first lien on the property which shall be superior 
to all prior existing mortgages, liens, and encumbrances.

In New York, the only lender is the Department of Real Estate, and in Con
necticut the only lender is the municipality. Illinois and Indiana, however, permit the 
receiver to seek funds from other sources, public and private. Michigan provides that 
the court may enter an order approving the expenses of the receiver and provides 
that there shall be a lien on the property which may be senior to all other liens. 
However, a first mortgagee is entitled to retain his first priority if at the time of 
recording or subsequent thereto a certificate of compliance with the housing codes 
was in effect on the property. Finally, Massachusetts merely gives the state a lien on 
the property for the amount that it lends a receiver, but makes no provision as to 
its priority. Presumably, this means that the state’s lien does not receive priority.

167 See III. Ann. Stat. ch. 24, § 11-32-2 (Supp. 1970) (recording required within 
60 days).

168 Illinois, Indiana and Michigan.

Receivership acts usually provide that a lien upon the property be 
given to the receiver, for his expenses or money he loans for the property, 
or to the party which lends funds to the receiver for those expenses not 
covered by the income derived from the rents. The provisions vary. 
Some allow for a first lien upon the property; others do not.166 In some 
states, notice of the receivership action must be given to the owner and 
the mortgagees and lienors of record. In other states, notice need only 
be given to these parties when the hearing is one in which the receiver 
might be given permission to borrow money and impose a superior lien 
on the property. In most instances, liens obtained by creditors of the 
receiver must be recorded after the loan is made.167 Three states168 pro
vide in addition that the receiver may use the rents of the property 
toward rehabilitation prior to and despite any assignments of rents. No 
state gives the receiver or the creditor of the receiver a lien which has 
priority over taxes and assessments.

New York, in addition to its receivership statutes, has adopted legis
lation providing for an “administrator” to manage rent moneys and re
move or remedy conditions dangerous to life, health or safety. The 
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provision is predicated upon the initiation by one-third of the tenants in 
the building of a special proceeding directing the deposit of rents into 
court.109 1 he administrator must be an attorney, an accountant, or a 
real estate broker. In effect, he is a receiver, responsible for the managing 
and maintenance of the tenement.* 170

1 co N.Y. Real Prop. ActionsLaw §§ 769-82 (McKinney Supp. 1969).
170 Id.
171 See bi re Dep’t of Bldgs., 14 N.Y.2d 291, 200 N.E.2d 432, 251 N.Y.S.2d 441 (1964). 

New York changed its statute in 1965 by deleting language which made the receiver’s 
lien upon the premises secondary to “mortgages recorded previously to rhe existence 
of such lien.”

The appointment of a receiver of rents and profits to manage a build
ing and make repairs in the dwelling, and the providing of a lien to the 
receiver giving him priority to the rents over an existing mortgagee or 
lienor, when notice has been given to the owner and any mortgagees and 
lienors, has been upheld in New York as a valid exercise of the police 
power of the state.171 There does not seem to be any case law in the 
other states adopting receivership statutes reviewing the constitutionality 
of such legislation, though the provisions have been in existence for some 
time.

§ IV-4. (a) Any tenant or group of tenants occupying a resi
dential building may file a verified petition against the owner of the 
building in any court of competent jurisdiction alleging that there 
exists a condition or conditions in substantial violation of the stand
ards of fitness for human habitation established under the state or 
local housing or health codes or regulations, which conditions 
may endanger or materially impair the health or well being of a 
tenant or of the public, or that there exists any other condition 
dangerous to life, health or safety.

(b) Such petition shall set forth the alleged condition(s), that 
said condition(s) was not substantially caused by such tenant or 
tenants or any other persons acting under his or their control, and 
that no occupant has refused entry to the owner or his agent for the 
purpose of preventing the curing of said condition(s). A copy of 
the petition and notice of the date of hearing shall be served upon 
the owner of the dwelling, the local municipality, and on any 
mortgagee, beneficiary of deed of trust, or lienor of record at least 
ten (10) days before the date of the hearing. Any such party 
shall have the right to appear in said action. If it is shown by veri
fied petition or affidavit that the condition may constitute an im
minent danger to the occupants of the building or to the public, 
then the court may order that a hearing be set as soon as possi
ble, said hearing to have priority over all other civil cases.
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(c) If the court finds that the facts are as alleged in the petition 
it shall appoint a receiver of the dwelling and direct that all rental 
payments then due or thereafter becoming due be delivered to the 
receiver.

(d) The receiver may manage and let rental units, issue notes or 
certificates for money borrowed, contract for all construction and 
rehabilitation as needed, and exercise such other powers and du
ties which the court deems proper to effective administration of 
the receivership. The court may in its discretion require a bond 
to be posted by the receiver. The receiver may be a person, as
sociation or corporation. A reliable and comp etent tenant union 
may be appointed receiver. The receivership shall terminate at 
the discretion of the court.

(e) The receiver may use the rents of such property toward 
maintenance, repair and rehabilitation and for the repayment of all 
funds borrowed by the receiver, and interest thereon, in accordance 
with a court order authorizing a receiver to borrow such funds. If 
a surplus exists, the receiver shall apply such surplus to unpaid 
taxes and assessments, then to sums due to any assignees of rents, 
mortgagees, or lienors, and then to the owner.

(f) No prior existing mortgagee, beneficiary of deed of trust, 
or lienor, including any tax lienor, shall commence foreclosure 
proceedings on the property on the grounds that payments pur
suant to a mortgage, deed of trust, or lien contract have not been 
made as long as the property remains in receivership and the re
ceiver is acting in accordance with this Act in applying the rents 
of the property.

(g) When the repair and rehabilitation dirties of the receiver 
cannot be met from the rents of the building, the court may hold a 
hearing to determine whether to enter an order authorizing the re
ceiver to borrow funds from state or local government agencies 
or from private sources and to issue notes or certificates thereupon. 
Notice of the hearing shall be served upon the local municipality 
and the owner and mortgagees and lienors of record. If the court 
enters such an order, loans made to the receiver in accordance with 
the order shall be a first lien upon the property and the rents there
of, and shall be superior to all prior assignments of rents and all 
prior existing liens and encumbrances, including taxes and assess
ments, provided that notice of such lien is recorded in the proper 
registry within sixty days after the debt is assumed by the receiver.

(h) No person shall maintain an action for rent or for posses
sion against a tenant who at the time is paying his rent to the re
ceiver in accordance with the terms of a judgment or order issued 
pursuant to this Act.
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The proposed statute adopts language from the Massachusetts, Michi
gan, New York and Illinois receivership acts172 and the New York Arti
cle 7-A proceeding.173 The legislation proposed permits a tenant or 
group of tenants to file a verified petition against the landlord to place 
the property in receivership when there exists on the premises condi
tions which are in substantial violation of the codes and which endanger 
or materially impair the health or well being of a tenant or of the pub
lic. A petition can also be submitted to the court even though the condi
tions do not violate specific statutes or ordinances, as where the codes 
are inadequate or specific provisions have not been enacted, where the 
conditions in themselves are dangerous to the life, health or safety of a 
tenant or the public.

172 See note 158 supra.
173 See note 169 supra.
174 See notes 158-71 supra and accompanying text.
175 See In re Dep’t of Bldgs., 14 N.Y.2d 291, 200 N.E.2d 432, 251 N.Y.S.2d 441 (1964).

A conscientious landlord is protected by subsection (b). It requires 
that the tenant allege in his petition that the condition was not substan
tially caused by him or a person acting under his control and that the 
landlord was not denied access to the premises in order to make repairs.

Service of the petition and notice of the hearing must be made not 
only upon the owner, but also upon the mortgagees and lienors of record. 
Under subsections (c), (d), and (e) if the court appoints a receiver, all 
rental payments then due or thereafter becoming due shall be delivered 
to the receiver, who shall first use the income to maintain, repair and re
habilitate the premises. Since, under subsection (f), payments on exist
ing liens may be suspended, the mortgagee or lienor is given the oppor
tunity to defend against the placing of a building in receivership. This 
provision for a hearing to the mortgagees and lienors in this situation 
comports with the various state receivership acts described above,174 to 
which no constitutional challenge has seemingly been made, and with 
the New York case upholding that state’s receivership provision.175

While subsection (f) permits the receiver to suspend mortgage pay
ments during the receivership, these unpaid amounts will build up, en
abling the mortgagee to foreclose as soon as the receivership ends. If 
it is desirable to prevent this, the receiver and the court can probably 
do so by negotiating with the mortgagee. Leverage for such negotiation 
exists since the receivership will not end until the court so orders.

Some legislators may not approve of the portions of subsections (f) 
and (g) in the proposed statute which provide the receiver or his credi
tors with a lien superior to that of prior existing mortgagees and lienors 
and which suspends payments on these debts during the period of the 
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receivership. An alternative approach might be to give the earlier credi
tors a prior lien only to the extent of the interest payments due them, and 
require only interest payments to be made during the receivership. This 
approach, however, may make it quite difficult to rehabilitate property 
which was recently financed, as the interest payments will tend to be 
quite high.

Subsection (g) further provides that if the receiver cannot repair 
and rehabilitate the building with the income he receives from the rents, 
he may request the court to hold a hearing to determine whether he may 
borrow funds from public or private sources and give these creditors a 
first lien upon the property and the rents. This lien would be made supe
rior to all prior assignments of rents and to all prior existing liens and 
encumbrances. Notice of this hearing must be served upon the mort
gagees and lienors of record. Here they are given an opportunity to 
question the reasonableness and the amount of the funds which the re
ceiver wishes to borrow to pay for repairs and rehabilitation. New 
York, Connecticut, Illinois and Indiana allow the receiver or his creditors 
to obtain a first lien on the property, superior to that of existing mort
gagees and lienors.176 No cases have been found challenging the con
stitutionality of these provisions.177 178 Procedural due process of law is 
protected by this proposed legislation, for in no instance may a receiver 
borrow money without a prior hearing and court approval. The provi
sion is even more exacting in its language than the similar borrowing 
provisions in the four states mentioned above.

17GSee note 166 supra and accompanying text.
177 Moratorium legislation, providing for permissive delays in discharge of legal 

obligations, usually mortgages, was passed during periods of war or depression. Such 
legislation has been upheld as constitutional and not impairing the obligation of 
contract, if the public purposes were legitimate and the procedures reasonable. See 
Home Bldg. & Loan Ass’n v. Blaisdell, 290 U.S. 398 (1934). Cf. In re Dep't of Bldgs., 
14 N.Y.2d 291, 200 N.E.2d 432, 251 N.Y.S.2d 441 (1964) In upholding the state’s 
receivership act, the New York Court of Appeals held that the state could enact 
laws aimed at protecting the public from the danger of unfit dwellings even though 
such legislation might impair the mortgagee’s contractual obligations to the mortgagor. 
14 N.Y .2d at 297-98, 200 N.E.2d at 436-37, 251 N.Y.S.2d at 446-47.

178 State receivership acts presently do not provide this priority over taxes and 
assessments. See note 158 supra.

The lien which is given to the receiver or his creditors is also made 
superior to the payment of taxes and assessments.17S The welfare of the 
municipality depends upon its providing decent dwelling space to its 
citizens. Suspending the assessment of taxes under subsections (e), (f) 
and (g) is a progressive step in this direction. It will increase tax reve
nues in the longer run, for rehabilitation will increase both the assessed 
valuation and the life of the building, and it may tend to raise the value 
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of neighboring properties as well. The city may also consider cancelling 
payment of taxes altogether on the building throughout the period it 
stays in receivership. The owner or new owner would, therefore, not 
be burdened by a heavy tax bill when he assumes control of the build
ing after the receiver is discharged. The owner would be less likely to 
abandon the building if these tax payments are abrogated.

The proposed statute, in subsection (d), authorizes the court to select 
any person or group of persons, incorporated or not, to be receivers. The 
receiver could be a public agency or a private individual or association. 
Public-spirited foundations interested in improving the condition of 
housing could thus qualify. Provision is also made for a tenant union to 
be appointed as a receiver. As discussed earlier,179 it would often be ad
vantageous to designate a well-established, well-structured, responsible 
tenant union as receiver.

179 See p. 1054 supra.
iso The basic programs under these acts arc Public Housing, Urban Rcnewa'.

Subsection (h) of the statute protects the tenant from an eviction 
action or an action for rent brought by a landlord. Where the tenant has 
paid his rent to the receiver pursuant to court order, he cannot be sued 
for the money or for possession.

LOANS FOR REHABILITATION

Tenant unions serve a valuable social function aside from any impact 
they might make on the physical habitability of the dwellings of their 
members. The collective process of protest, where peaceful, is a useful 
and constructive outlet for people’s frustrations and avoids the alterna
tive possibility of violent outlets. Similarly, many other gains can be 
made, such as the halting of particularly irritating and unreasonable 
management practices, such as inspections without prior notice or per
mission, and the development of workable grievance procedures.

Hopefully the tenant union will also prove to be helpful in the effort 
to rehabilitate substandard dwellings. In some cases, tenant unions might 
procure funds for certain repairs from owners themselves, without look
ing to outside sources. Where an owner is making profits from the build 
ing well above the usual return for investors in such property, the tenant 
union may be able to obtain a collective bargaining agreement under 
which the owner agrees to disgorge excessive profits and put them into 
repairs.

In many instances, however, this resource will not be sufficient to per
mit significant rehabilitation. Outside funds must be brought in. While 
some federal programs provide funds for rehabilitation,180 these pro
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grams are inadequately funded.181 Additional state programs in the shape 
of grants, loans, guarantees and other forms are needed.

Where states decide to institute such programs, tenant unions and 
landlords who deal with tenant unions should be given priority in obtain
ing such funds. This is true for two reasons. First, such priority would 
further the development of tenant unions by giving tenants an incentive 
to organize and by giving landlords an incentive to enter into collective 
bargaining agreements providing for rehabilitation. Secondly, it is likely 
that investment of such funds in buildings in which tenant unions are in
volved will simply be better investments. If the tenant union is able to 
uplift tenant morale and responsibility regarding the building, as is hoped, 
and if the landlord is obliged by the collective bargaining agreement to 
properlv maintain the property, then the effects of rehabilitation in 
improving the physical soundness and life of the building should be 
greater than it would be absent these factors. Priority should also be 
given to receivers appointed under the receivership statute discussed 
above.1*2 1 here is presently no law on this subject.

§ IV-5. A dm it1 str at or of any state program providing
assistance in rehabilitating substandard dwelling units, whether 
through grants, loans, loan guarantees, interest subsidies, or other
wise, shall, z’72 rendering such assistance, grant priority 1) to ap
plicants who have entered into collective bargaining agreements 
with tenant unions requiring that such rehabilitation be made, 2) 
to applicants which are reliable and responsible tenant unions who 
have gained substantial ownership or control of those buildings 
sought to be rehabilitated, and 3) to receivers appointed by court 
order pursuant to section IV-4.

This provision could be extended to include programs funded by 
civics and counties, but the imposition of these priority requirements by 
the state may inhibit the development of such local programs. It is better 
to leave the matter to local discretion, hoping that local governments 
will follow the lead of the state.

Conclusion

I his proposal is a novel one. Rough edges will have to be smoothed 
out in the process of adapting these statutes to the existing law of any
Neighborhood Development Program, Federally Assisted Code Enforcement and the 
Certified Area Program. See 42 U.S.C. 1401-69c (Supp. V, 1970). In addition, 
the National Housing Act provides for F.H.A. housing. 12 U.S.C. § 1701-03 (Supp. 
V, 1970).

lslSee National Comm’n on Urban Problems, Building the American City (1968). 
1S2See 5 IV-4(d) of the proposed statute.
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particular state and in making them consistent with the needs of certain 
interest groups not considered here.

Some may feel that the proposal constitutes too dramatic a change in 
the present law, giving tenants and tenant unions too much power at 
landlords’ expense. Others may feel that, in view of the gross imbalance 
of bargaining power between landlords and tenants and the well-en
trenched bias of existing law in favor of landlords, the proposed statute 
does not go far enough to protect tenants and nurture tenant unions.

The need for such legislation will become greater in the next few 
years. Responsible action will be demanded. Discussion and considera
tion of such a proposal should begin now.
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Total registration 
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35th Annual Report, Securities and Exchange Commission, June 30, 1969, at 33; 34th 
Annual Report, Securities and Exchange Commission, June 30, 1968, at 25; of. Wall 
Street Journal, Feb. 6, 1970, at 1, col. 1. See also Securities Act Release No. 4944 and 
Securities Act Release No. 8496, January 15, 1969.

Professor Sobeloff discusses at length the tax aspects of an 
initial public offering, covering such consi derat ions as changes in 
business and accounting methods prior to an offering, interaction 
of the federal securities laves, and deductibility of expenses. Be
sides examining the various tax considerations the author suggests 
methods to avoid tax obstacles.

There are many factors which prompt a corporation to undertake 
a public offering of its stock. Although the price of securities has been 
falling, the number of public offerings, as evidenced by filings with the 
Securities and Exchange Commission (SEC), has actually increased.* 1 
High interest rates and tight credit may partially explain why corpo
rations are turning to the public as a source for needed capital. In addi
tion, the desire of principal shareholders of a close corporation to in
crease the marketability of their investment, perhaps with a view 
towards partial or complete withdrawal from the business, frequently 
is a factor. A successful offering may increase the value of a share
holder’s investment as well as make more certain the value of his stock. 
The desire to retain key employees through the use of stock option 
plans or to furnish a vehicle for corporate acquisitions also may induce

6/67
Period Ended
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440 893 2350

24% 31% 50%
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a corporation to go public. Finally, there may be psychic income de
rived from control of a publicly rather than privately held corporation.

Although the initial public offering of a corporation's securities repre
sents a business milestone, it involves significant securities and tax prob
lems. The securities law aspects relate principally to preparation of a 
registration statement under the Securities Act of 1933, which requires 
full disclosure of financial information to potential investors.- The tax 
problems are more varied and include the following: (1) consequences 
from changes in both business and accounting procedures and in the 
form of business organization adopted in order to facilitate the public 
offering; (2) the effect that public disclosure under the Securities Act 
of 1933 may have upon tax liabilities; (3) the deductibility of the ex
penses of a public offering; (4) the tax consequences of issuing cheap 
stock, options, or warrants as a method of compensating underwriters 
or promoters; and (5) the considerations involved in deciding upon 
a capital structure for the company which goes public.

Changes Preparatory to a Public Offering
INCORPORATION

Assuming a decision to undertake a public offering, a company for
merly operated as a partnership, joint venture or sole proprietorship 
may find it desirable, even necessary, to transfer its assets to a newlv 
organized corporation. Stock and/or bonds of the corporation then 
would be sold to the public by the corporation and/or its controlling 
stockholders.

The incorporation of an on-going business can be accomplished tax- 
free under section 351 of the Internal Revenue Code (Code). This 
section provides generally that no gain or loss is recognized when 
property is transferred to a corporation by one or more persons solely 
in exchange for the corporation’s stock or securities, if immediately 
after the exchange, the transferors arc in control of the corporation as 
defined in section 368(c).2 3 In this regard, a problem may arise if stock 

2 Securities Act of 1933, 15 U.S.C. § 77aa (1964); see, e.g., C. Israels & G. Duff, 
When Corporations Go Public (1962); G. Robinson, Going Public (1961); I . Winter. 
A Complete Guide to .Making a Public Stock Offering (1962); Blackstone, Post 
Effective Amendment to “Guideposts for a First Public Offering,” in Selected \r iici.es 
on Federal Securities Law 27 (ABA cd. 1968); Wheat & Blackstone, Guideposts for a 
First Public Offering, 16 Bus. Iaw. 539 (1960).

3 In order to be in control of rhe corporation, the transferors must own, immediately 
after the transfer, at least 80 percent of rhe voting power of all classes of stock entitled to 
vote and 80 percent of all other classes of stock of the corporation. Treas. Reg. § 1.351-1 
(a)(1) (1955). See generally B. Bittker & J. Eustice, Federal Income Taxation of 
Corporations and Shareholders 64-117 (2d cd. 1966); T. Ness & F. Vogel, Taxation 
of thf. Closely-IIei.d Corporation § 2.3(a), at 32-45 (1967).

iici.es
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or securities in the corporation are issued for services rather than solely 
for cash or other property.4 However, if immediately after the trans
fer of assets to the corporation the transferors hold an amount of stock 
that constitutes “control,” the fact that services are also rendered by 
them for the stock and securities will not prevent the transferors of 
property from qualifying for section 351 treatment. All of the stock 
issued to a person who contributes property and services for stock 
may be counted in determining control if the person contributes a 
substantial amount of property.5 The fair market value of the stock 
issued for services, of course, will still be compensation income to 
the person rendering the services and will be deductible as an expense 
bv the corporation.6

4 Stock or securities issued for services rendered or to be rendered for the corporation 
will not be considered as issued in return for property. Int. Rev. Code of 1954, 
- 351(a); Treas. Reg. § 1.35101 (a) (1) (i) (1955); see ABA-ALI Model Bus. Corp. Act 
' 18 (1969). “[FJuture services shall [not] constitute payment or part payment, for 
the issuance of] shares of a corporation.” Id.

: See Treas. Reg. § 1.351-1 (a) (2), Ex.(3) (1955). Nevertheless, stock will not be 
treated as issued for property if the property transferred is of relatively small value 
compared to the value of the services also transferred, and if the primary purpose is 
to qualify exchanges of property by other persons under section 351. Treas. Reg. § 
1.351-lia) (l)(ii) (1955).

' For a discussion of compensation income to underwriters and promoters from the 
issuance of cheap stock, options and warrants, see notes 90-97 infra and accompanying 
text.

7 For a general discussion of the uncertain application of section 351 to a corporation 
about to undertake a public offering, see B. Bittker & J. Fustice, supra note 3, at 
66-69.

8 11 T.C. 397 (1948), afl'd per curiam, 177 F.2d 513 (3d Cir. 1949), cert, denied, 
339 U.S. 920 (1950).

A major problem that may arise when there is a section 351 exchange 
and a subsequent public offering—either by the corporation or by the 
recipients of the stock—is that the public offering may be considered 
part of the initial incorporation transaction.7 8 In such a case, the sub
sequent offering then must be considered in determining whether the 
transferors of property to the corporation are in control “immediately 
after” the transfer. In American Bantam Car Co.*  the Tax Court 
delineated the key considerations in making this determination as fol
lows: (1) whether the two steps are “so interdependent that the legal 
relations created by one transaction would have been fruitless” without 
the other; (2) whether there is a binding contract for the subsequent 
disposition of the shares at the time the property is transferred to the 
corporation; (3) if such a contract exists, whether it is contingent 
upon future events; and (4) whether the disposition is a sine qua non 
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for the transfer of assets to the corporation? If the corporation is viable 
and the property is transferred with a commitment to the business 
regardless of subsequent events, the control test normally will be satis
fied. It is usually desirable, therefore, for incorporators to transfer busi
ness assets irrevocably to the corporation before undertaking the of
fering. As a business matter, however, the transferors may want a high 
degree of certainty that a public offering will be successful before 
committing their assets to the corporation. Such assurance still should 
be available through informal discussions with underwriters. In the 
event the offering is considered an integral part of the initial incorpo
ration transaction, the purchasers of stock in the public offering may be 
treated as transferors of property for purposes of section 351,9 10 thus 
being counted as part of the control group which must own 80 percent 
of the stock.

9 Id. at 405-07. The court held that the transferors’ control “immediately after” the 
transfer was not impaired by the fact that an informal oral understanding was entered 
into between the transferors and underwriters. This “understanding” was specifically 
embodied in a formal contract five days after the transfer, pursuant to which the 
underwriters were to receive as compensation, 15 months later, enough of the transferors’ 
common shares to divest them of 80 percent control. Cf. Commissioner v. National Bellas 
Hess, Inc., 220 F.2d 415 (8th Cir. 1955). But see Overland Corp., 42 T.C. 26 (1964), 
nonacquiesced in, 1966-2 Cum. Bull. 8.

10 For this purpose, the term “property” includes money. See Holstein v. Com
missioner, 23 T.C. 923 (1955); G.C.M. 24415, 1944 Cum. Bull. 219. But compare Int. 
Rev. Code of 1954, § 317(a) (“property”), with id. § 351(b) (“other property or 
money”).

11 1970 Int. Rev. Bull. No. 27, at 40.
12 See id. § 3.02-1 (“identify specifically each transferor”). But cf. id. § 3 (“items 

should be specifically dealt with . . . even though apparent nonapplicability exists”). 
Rev. Proc. 69-6, 1969-1 Cum. Bull. 396, in section 4.01 provides that advance rulings 
ordinarily will not be issued if part of the consideration received by the transferors 
consists of bonds, debentures, or other evidences of indebtedness.

13 The Congressional policy of not allowing a person to substantially diversify his 
investment without incurring a tax on the appreciation which his original investment 
accrued is evidenced by the tax treatment of “swap funds.” These arc mutual funds 
created by individuals “swapping” blocks of stock with the mutual fund for shares in 

The Service very recently published Rev. Proc. 70-1711 containing a 
detailed checklist of information which must be included in any re
quest for a ruling under section 351. The previous informal Service 
policy requiring that the request for an advance ruling must individually 
identify the transferors in a section 351 exchange is at least suggested 
by this checklist.12 Rarely would it be possible, therefore, to include 
public offerees as transferors for purposes of a ruling. Indeed, for just 
this reason, in forming “swap fund” corporations,13 it was the practice 
to hold in escrow the various stock held by members of the public 
which was to be transferred to the new corporation until the particular 
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transferors could be identified, at which time they would transfer 
property to the corporation in exchange for its stock. Thus, for sec
tion 351 purposes their transfers of property would be deemed trans
fers by members of a control group. Similarly, the property of all pub
lic transferors in an ordinary corporation could be held in escrow un
til the shareholders became definitely identified; their property and that 
of the original incorporators then would be transferred to the new 
corporation. In this situation, the Internal Revenue Service might is
sue an advance ruling on the tax consequences of the transaction. In 
addition, it may be possible to include a firm-commitment underwriter 
as a transferor.14 The underwriting agreement, however, would have to 
be drawn to permit viewing it as an irrevocable commitment to take 
the stock, and underwriters may be reluctant to enter into such an ar
rangement for a newly formed corporation.

the fund. Congress extended section 351 nonrecognition treatment to swap fund 
exchanges if a registration statement was filed before Dec. 31, 1966, and the exchange 
was completed by July 1, 1967. Act of Nov. 13, 1966, Pub. L. No. 89-809, § 203, 80 
Stat. 1539. Treasury regulations were adopted, however, which generally deny section 
351 treatment to such exchanges. Treas. Reg. § 1.351-l(c) (1967). Nevertheless, it 
should be noted that Congress, when dealing with swap funds, apparently did not 
consider excluding from the purview of section 351 all situations where public invest
ment is involved.

14 See Rev. Proc. 70-17 § 3.05, 4(b) (ii) (“whether the underwriters will purchase 
such shares for their own account or will act as agent for the transferee corporation.”)

15 For purposes of section 351, stock rights and warrants are not included in the 
term “stock or securities.” Treas. Reg. § 1.351-1 (a) (1) (ii) (1955); see note 5 supra.

16 See, e.g., Commissioner v. Tyng, 106 F.2d 55 (2d Cir. 1939) (unsecured bonds 
payable in 20 and 40 years are securities); Commissioner v. Neustadt’s Trust, 131 
F2d 528 (2d Cir. 1942) (20 year debentures and 10 year 3’/^% convertible debentures 
are securities).

17See, e.g., Pinellas Ice & Cold Storage Co. v. Commissioner, 287 U.S. 462 (1933) 
(short-term notes with a five year maturity date arc not securities); Peter Raich, 
46 T.C. 604 (1966) (unsecured promissory note which is short-term, payable on 
demand, and actually paid within three and one-half years is not a security).

18 See B. Bittker & J. Eustice, supra note 3, at 73-75.

One further problem area in a section 351 transaction is the defini
tion of the “stock or securities” which may be received by the control 
group in a tax-free exchange.15 16 It is clear that bonds or debentures with 
a fixed maturity date longer than 10 years will qualify,10 while demand 
notes and open account indebtedness are not sufficient.17 Instruments 
with a fixed maturity date of less than 10 years, however, and especially 
those with maturity dates less than five years, are of doubtful validity 
for purposes of qualifying for tax-free treatment.18 Thus, if an ex
change otherwise qualifies under section 351 but property other than 
“stock or securities” is received by the transferor, this non-qualifying 
propertv (boot) causes recognition, to the extent of its fair market 
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value, of any gain on the exchange, although a loss on the transaction 
still would not be recognized.19 On the other hand, if property is trans
ferred subject to a liability or the corporation assumes a liability as part 
consideration for the property, the liability generally will not be treated 
as “boot” to the transferor.20

19 Int. Rev. Code of 1954, § 351(b). The measure of “boot” is the amount of money 
and fair market value of nonqualifying property. Zd. § 351(b)(1).

29 Id. § 357(a). If the sum of the liabilities exceeds the total basis of property trans
ferred, the excess will be recognized as gain. Id. § 357(c). Furthermore, if the 
transferor’s principal purpose in the transaction is to avoid a tax, or at least is not 
a bona fide business purpose, rhe liability assumed will be treated as “boot” to the 
transferor. Id. § 357(b).

21 Id. § 358.
22 Id. § 362(a)(1).

As a corollary to nonrecognition of gain by the transferor under sec
tion 351, his old basis in the property is carried over to the new stock 
received, with adjustments for boot received, liabilities assumed, and 
gain recognized.21 The corporation’s basis in the property received will 
be the same as that in the hands of each transferor, increased bv the 
amount of any gain recognized by the transferor.22 Because of this basis 
carry-over, however, transferors sometimes prefer to have a taxable 
transaction prior to the public offering. Their assets may have greatly 
appreciated in value, and although a capital gain would have to be 
reported, this burden might be offset by having the corporation take 
a stepped-up basis in the property. Thus, through increased deprecia
tion deductions and a greater cost basis in inventory property, the 
corporation would have less taxable income. Caution is required, how
ever, because sections 1245 and 1250 recapture certain depreciation de
ductions as ordinary income to the transferors; in addition, if the sale 
involves depreciable property and is by an 80 percent stockholder, 
section 1239 will treat the entire gain as ordinary income. Moreover, 
the transferors will have to be careful to avoid a tax-free incorporation 
under section 351. If the corporation issues only debt obligations for 
the property, but the debt is so great that under the circumstances 
it constitutes stock under the thin incorporation theory, the Internal 
Revenue Service likely will determine that the transfer was tax free. 
Thus, although a transferor usually can choose whether or not to 
qualify for section 351 by the substance of the transaction, he must 
nonetheless be careful to avoid a result the opposite of that sought.

COMBINATIVE REORGANIZATIONS

In order to make stock more attractive to potential investors, the 
owner of several businesses may decide to combine them prior to a 
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. ublic offering. Owners of several close corporations which operate 
separate portions of an overall enterprise may deem it desirable to merge 
■hem and make a single public offering of the surviving corporation’s 
stock. Or, two or more independently owned and operated close corpo- 
rarions may combine to achieve an enterprise large enough to merit a 
public offering.23

- Many non-tax factors may influence the type of corporate reorganization. See 
severally Stark, Non-lncome Tax Aspects of Corporate Reorganization: A Checklist of 
rhe Issue and Problems Involved, N.Y.U. 24th Inst, on Fed. Tax. 1085 (1966).

-4 The purpose of the reorganization provisions “is to except from the general rule 
’’•hat gain or loss shall he recognized upon the exchange of property if the new 
roperty differs materially from the old property] certain specifically described 
xchanges incident to such readjustments of corporate structures made in one of the 

■•icular ways specified in the Code, as are required by business exigencies and 
ich effect only a readjustment of continuing interest in property under modified 

rporare forms.” Trcas. Reg. § 1.368-1 (b) (1955). Section 368 defines “reorganization” 
method which may be employed by the corporation to change the form of its 

••'.eration without tax incidence. Int. Rf.v. Code of 1954, § 368(a)(1). There is con
siderable overlap among the various methods of reorganization and with section 351; 
rhe corporation often may be able to choose one of these forms for its tax-free re
organization. The A, B, and C type reorganizations arc tax-free methods of corporate 
ombination. See generally B. Bittker & J. Eustice supra note 3, at 497-601; McDonald 

v M illard, Tax Free Acquisitions and Distributions, N.Y.U. 14th Inst, on Fed. Tax. 
859 0956).

• See, e.g., Commissioner v. National Bellas Hess Inc., 220 F.2d 415 (8th Cir. 1955) 
corporate issue of stock following reorganization does not prevent tax-free treat

ment). All integrated steps of a single transaction must be amalgamated to determine
io true nature. See, e.g., Gregory v. Helvering, 293 U.S. 465 (1935).

\s a prerequisite to a valid reorganization under the Code, those persons who, 
irectly or indirectly, owned the enterprise prior to the reorganization must retain 
continuity of interest in the business enterprise. Trcas. Reg. § 1.368-1 (b) (1955). This 

■ ctrine thus differentiates reorganizations from sales which arc an appropriate occa- 
ion for the recognition of gain or loss. See, e.g., Pinellas Ice & Cold Storage Co. v. 

Commissioner, 287 U.S. 462 (1933); Cortland Specialty Co. v. Commissioner, 60 F.2d 
937 Cd Cir. 1932).

These business combinations generally can be accomplished tax free 
under the corporate reorganization provisions of the Code.24 As in the 
case of a section 351 transaction, however, a question may arise whether 
:ne combination was so interdependent with the subsequent public of- 
: ering as to constitute one transaction for tax purposes.25 Thus, if the 
public offering is integrated with the earlier combination, the former 
shareholders of the acquired corporation may not retain a sufficient 
continuity of interest” in the new enterprise for qualification as a re- 

< Tganization.26 Furthermore, for purposes of issuing advance rulings, 
rhe Internal Revenue Service has announced a 50 percent “continuity 

•‘ interest” requirement for former shareholders; based on values at the 
effective date of the reorganization, at least 50 percent of the con- * io 
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sideration received by former shareholders must be in the form of stock 
of the resulting corporation.27

27 Rev. Proc. 66-34, § 3.02, 1966-2 Cum. Bull. 1232. In determining whether this 50 
percent interest exists, “sales, redemptions and other dispositions of stock occurring 
prior or subsequent to the exchange which are part of the plan of reorganization will 
be considered.” Id. Moreover, even if some former shareholders receive all money or 
bonds for their shares, as long as other former shareholders of that corporation receive 
sufficient stock to meet the 50 percent test, the transaction will qualify as a reorganiza
tion. Rev. Rul. 66-224, 1966-2 Cum. Bull. 114.

28 Int. Rev. Code of 1954, § 355. This section provides that neither gain nor loss is 
recognized to security holders of the controlling corporation upon distribution of 
stock or securities in the controlled corporation provided certain conditions are met. 
Generally, both the controlling and controlled corporations must be actively engaged 
in a trade or business which they or certain predecessors conducted during the five 
year period before the distribution and must continue such engagement after the 
distribution. In addition, all of the controlled corporation’s stock or securities, with a 
minor exception, must be distributed by the controlling corporation. Finally, the 
transaction must not be used principally as a device for distribution of earnings and 
profits.

Section 368(a)(1)(D) includes as a reorganization a transfer by a corporation of 
all or part of its assets to another corporation controlled by it or its shareholders 
immediately after the transfer, but only if stock or securities of the controlled corpora
tion are distributed in pursuance of the plan of reorganization by the transferor 
corporation in a transaction which qualifies under sections 354, 355, or 356. See 
B. Bittker &. J. Eustice, supra note 3, at 449-96; Chodorow, Recent Developments in 
Divisive Reorganizations under Section 355, S. Cal. Tax Inst. 183 (1967); McLean & 
Lamberth, Taxation of Corporate Divisive Reorganization, 36 Tenn. L. Rev. 31 (1968).

29 See Treas. Reg. § 1.355-2(b) (1) (1955); B. Bittker & J. Eustice, supra note 3, at 
474-78.

CORPORAI E SEPARATIONS

Occasionally, corporate separations may be considered prior to a 
public offering; it may be desirable to separate a speculative enter
prise from a more stable or successful one in order to facilitate the of
fering. Section 355 of the Code permits tax-free separations provided 
certain requirements are satisfied.28 Generally, each resulting corpo
ration must be engaged in the active conduct of a trade or business 
which has at least a five year history.

Unlike corporate reorganizations, there does not seem to be a clear 
requirement of “continuity of interest” for shareholders of the parent 
corporation subsequent to a public offering. Nevertheless, if a sale of 
the subsidiary corporation’s stock received by the parent corporation’s 
shareholders is arranged prior to the section 355 distribution, the dis
tribution generally will not qualify under section 355, the entire trans
action being considered a “device” for distribution of earnings and 
profits proscribed by section 3 55 (a) (1) (B) ,29

A corporation already publicly held also may spin-off subsidiaries 
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in a tax-free transaction.1" Although such a distribution would not con
stitute a dividend for federal income tax purposes, it might constitute 
a dividend under state corporate law.30 31 As such, it normally would 
not be subject to registration under the Securities Act of 1933, since 
the recipients would have no discretion in receiving it.32 In a sense, 
however, this transaction could represent the “going public” of the 
subsidiary, especially if a subsequent distribution were contemplated. 
Moreover, if the shareholders of the parent do not receive stock of the 
subsidiary but merely rights to subscribe for such stock at a favorable 
Trice, this transaction would constitute a public offering for securities 
aw purposes.33 For tax purposes, it is unsettled whether such a spin

off with rights is tax free under section 355 or represents a taxable 
dividend.34

30 Basically, a spin-off is a distribution by one corporation of its stock in a subsidiary 
corporation to its shareholders. The stock of either an existing subsidiary or a newly 
created one can qualify for a tax-free spin-off. Int. Rev. Code of 1954, § 355. Thus, 
P corporation, operating several businesses, may transfer one of them to the newly 
formed S corporation, distributing S corporation’s stock to P corporation’s stockholders 
without receiving any stock in exchange. The transfer of assets to S corporation is the 
first step in the reorganization under section 368(a)(1)(D); the receipt by P stock
holders of S corporation stock is also tax free under section 355. See Jacobs. The 
Anatomy of a Spin-off, 1967 Duke L.J. 1.

31 See, e.g., ABA-ALI Model Bus. Corp. Act § 40 (1969). “The board of directors 
of a corporation may . . . declare and the corporation may pay dividends on its out
standing shares in cash, property, or its own shares . . . .” (emphasis added). Id.

32 See Securities Act of 1933, 15 U.S.C. § 77(d) (1964).
33 See S.E.C. Release No. 4982, Interpreting Securities Act of 1933, 34 Fed. Reg. 

11581 (1969); S.E.C. Release No. 8638, Interpreting Securities Exchange Act of 1934,
34 Fed. Reg. 11581 (1969). These releases pertain to the application of the federal 
securities law to abuse cases involving spin-offs of securities and subsequent trading 
in the securities of inactive or shell corporations. The releases state that while the 
distribution of shares to controlling corporation’s shareholders may not, in itself, 
constitute a distribution, the entire process, including anticipated redistribution in the 
market, which may even have been the principal purpose of the spin-off, may have 
that consequence. Such transactions, therefore, would be subject to the registration 
and prospectus requirements under the Act.

34 Compare Commissioner v. Gordon, 382 F.2d 499 (2d Cir. 1967), rev'd on other 
grounds, 391 U.S. 83 (1968), with Commissioner v. Baan, 382 F.2d 485 (9th Cir. 1967), 
appealed from Oscar E. Baan, 45 T.C. 71 (1965) (a consolidated case). The Second 
Circuit held that a spin-off distribution through the exercise of stock rights was tax free 
under section 355, while the Ninth Circuit held that such rights do not qualify under 
section 355. The Supreme Court reversed the Second Circuit on other grounds, finding 
that the distribution failed to qualify under section 355 since the controlling corporation 
sold only 57 percent of the controlled corporation’s stock, not all of it or at least not 
80 percent during the tax year. Commissioner v. Gordon, 391 U.S. 83 (1968). On 
remand, the Tax Court reaffirmed the holding of the Ninth Circuit that stock rights 
do not qualify as “stock or securities,” and thus could not be exchanged tax free under 
either section 354 or section 355, Oscar E. Baan, 51 T.C. 1032 (1969), and was again 
affirmed by the Ninth Circuit, Gordon v. Commissioner, F.2d (1970). The case
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To achieve simplification of the corporate structure in order that in
vestors may more easily understand its operations, the parent corpo
ration may liquidate a subsidiary. Generally, this result can be accom
plished as a tax-free liquidation of a controlled corporation under sec
tion 332 of the Code.33 * 35

is also being appealed to the Second Circuit. See, e.g., Note, The Baan-Gordon Case -
A New Twist on Spin-Offs, 56 Geo. L.J. 337 (1967); Note, A Spin-Off Spins in T~o 
Directions, 43 Notre Dame Law. 389 (1968); Comment, Spin-Offs Under Section 
355: Commissioner v. Baan and Commissioner v. Gordon, 54 Va. L. Rev. 295 (1968 .

35 See B. Bittker & J. Eustice, supra note 3, at 365-79.
36 Int. Rev, Code of 1954, § 368(a) (1) (E).
31 Id. §§ 354(a)(2)(B), (a)(3), 356(a)(1); see Treas. Regs. §§ 1.356-3(a), -3(b), 

Ex. (1) (1955).
38 Int. Rev. Code of 1954, § 356(a)(2); see Treas. Regs. § 1.301(d) (1955).
39 This approach was employed by the corporation in Schenuit Rubber Co. v. U.S.. 

293 F.Supp. 280 (D. Md. 1968). The Internal Revenue Service issued a private ruling 
February 14, 1962 that the recapitalization was tax free. On February 23, 1962 the 
common stock and the subordinated notes held by the shareholders were exchanged 
tax free for 293,250 shares of Class A and 282,750 shares of Class B no par Common 
stock. The two classes were identical except that Class B had no right to dividends. 
Partial conversion of Class B into Class A on a share for share basis was allowed at 
the shareholders’ option from January 1, 1965, until December 31, 1972, under pre
scribed conditions. In xApril 1962 a secondary offering of Class A common was made 
to the public; the selling shareholders retaining 18.15 percent of the Class A share«- 
and 100 percent of the Class B shares.

RECAPITALIZATION

Prior to a public offering, a corporation’s capital structure max 
need improvement. Rearrangement of the stock and security interests 
generally can be accomplished tax free as an “E” reorganization—a re
capitalization.36 To the extent, however, that the exchange by a share
holder—or bondholder—results in receipt of bonds in a greater princi
pal amount than bonds transferred, the excess will be “boot,” taxable 
either as proceeds from a sale37 or as a dividend.38

The corporation may find it desirable prior to a public offering to 
create a capital structure consisting of two classes of common stock. 
The class B stock would be retained by the original shareholders and 
would be identical to the class A stock to be offered to the public with 
two exceptions: it would have greater voting rights, but would not 
participate in dividend distributions for a stated period. After this 
specified period without dividends, the class B stock presumably would 
be convertible into class A stock for the benefit of the original share
holders.39 A purpose of this rearrangement would be to increase the 
marketability of the stock offered to the public. Such a recapitalization 



1970] Initial Public Offerings 1073

should not cause adverse tax consequences, either as a constructive divi
dend4" or from section 306 treatment of the new shares.40 41

40 The constructive receipt problem may be illustrated by assuming a dividend 
distribution of $100,000 to Group A, holders of 40 percent of the shares, after Group B, 
holders of 60 percent of the shares, waived participation in the dividend. At issue is 
whether the Group B shareholders have constructively received $60,000, the excess of the 
$100,000 distribution over the $40,000 ratable share of the Group A shareholders. Similar 
transactions have been discussed in several Revenue Rulings. xAlthough not directly in 
point, Rev. Rul. 45, 1953-1 Cum. Bull. 178 presents a sufficient analogy. There the 
majority shareholder waived dividends for a period in order to increase surplus and 
meet certain legal requirements. Any dividends paid to the minority shareholder were 
held not to result in a constructive receipt of income by either the waiving share
holder or the corporation.

Similarly, a constructive receipt theory will not be applied to the holder of Class A 
Common shares (to which certain dividend restrictions applied) when dividends 
are paid to the holders of Class B shares. Rev. Rul. 65-256, 1965-2 Cum. Bull. 85. It 
should be emphasized that both of the above rulings depended upon the nonexistence 
of a family relationship between the two classes of shareholders. Constructive receipt 
. rinciplcs were applied when the majority shareholders’ relatives owned 25 percent 
of the corporation’s stock. The existence of the substantial family interest was held to 
overshadow the alleged business purpose. Rev. Rul. 56-431, 1956-2 Cum. Bull. 171.

In Rev. Proc. 67-14, 1967-1 Cum. Bull. 591 the Service stated that it will issue 
rulings on “waiver of dividends” transactions only if there are bona-fide business 
reasons for the restriction; and only if the waiving shareholder’s relatives (as defined) 
arc not in a position to receive more than 20 percent of the dividend. Such rulings will 
be effective for a maximum period of three years.

41 Section 306(c)(1)(B) excepts common stock from the definition of section 306 
stock; consequently, the ordinary income treatment afforded any gain on its disposition 
§ 306(a). However, the mere denomination of stock as common or the force of 
state law will not always bar application of section 306. A class of common which 
was redeemable at the corporation’s option at 110 per cent of its book value was held 
by the Internal Revenue Service to be stock other than common Rev. Rul. 57-132, 
1957-1 Cum. Bull. 115.

I'he issue seems to be whether the common stock has enough “preferred” charac
teristics to make it suitable for a “bail-out”—the evil at which section 306 is aimed. One 
author has suggested that the test to be applied should be whether the stock can be 
used as a “bail-out device.” Black, Connnon Stock and the Bail-out Section, 38 Taxes 
395 (1960).

If the shareholders can show that their plan did not have tax avoidance as one of its 
principal purposes, then the stock will not be considered to be section 306 stock. 
Isr. Rev. Code of 1954, § 306(b)(4). A tax avoidance purpose is being effected when 
the Class B shareholders waive their dividend rights. In effect the B shareholders arc 
"trading” their rights to dividend distributions in order to increase the market value 
of the A stock, which would presumably be increased because of its right to ex
clusive dividends. There is a “bail-out” of future earnings at capital gain rates. Ap
parently, the Internal Revenue Service is not contesting transactions like that in 
Scbenuit Rubber, supra note 37 cither on the ground of the common stock exception 
or the absence of a tax avoidance purpose.

A variation of this arrangement has been to have the privately held 
class B stock receive stock dividends or otherwise increase periodically 
in its equity participation. Treasury regulations issued in 1969, how
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ever, effectively prevented some such arrangements for future public 
offerings by treating the stock dividend—or other equity increase—as 
a taxable dividend which could have been received in cash at the share
holder’s election.42 In addition, amendments to section 305 of the Code 
under the Tax Reform Act of 1969 expressly impose a tax on such 
stock dividends and other similar arrangements.43

42 Treas. Reg. § 1.305-2 (1969).
43Tax Reform Act of 1969, § 421(a), Pub. L. No. 91-172, 83 Stat. 487, adding Int. 

Rev. Code of 1954, § 305(b) (2).
44 Int. Rev. Code of 1954, § 368(a)(1)(F); see Rev. Rul. 57-276, 1957-1 Cum. Bull. 

126.
«Id. § 381(a).
4GId. § 381(b) (3).
47 Id. § 381(b).
48 If a change of tax accounting method is desired, an application on Form 3115 must 

be submitted within the first 90 days of the taxable year. Id. § 446(e); see Treas. Reg. 
§ 1.446-1 (e) (3) (1957). Adjustments for omissions or duplication of items will be 
required under section 481. As a matter of practice, however, these adjustments, 
whether resulting in an increase or decrease of taxable income, will be taken into 

REINCORPORATION IN ANOTHER STATE

In connection with a general corporate clean-up preparatory to a 
public offering, reincorporation in another state with more favorable 
laws—such as Delaware—may be transacted. The old corporation would 
merge into a newly formed Delaware corporation, thus using the form 
of an A reorganization or would achieve a similar result in the pattern 
of a C or D reorganization. Whichever form is employed, the trans
action normally will qualify as an “F” reorganization—that is, a mere 
change in identity or place of incorporation.44

Tax attributes generally carry over to the surviving corporation in 
a tax-free liquidation of a subsidiary under section 332 or a combi
native reorganization.45 The acquiring corporation, however, is not en
titled to carry back a net operating loss to a taxable year of the ac
quired corporation.46 Nevert icless, in an F reorganization, this prohibi
tion against post-reorganization net operating loss carry backs does 
not apply, since the taxable year of the corporation does not close on 
the date of transfer.47

CHANGE OF ACCOUNTING METHOD PRIOR TO GOING PUBLIC

In order to show financial statements to potential shareholders in a 
more favorable light, a company may wish to adopt new accounting 
practices within the broad limits of “generally accepted accounting 
practices for current and future periods.” 48 While previously the books 
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and records may have been kept for only income tax purposes, thus 
usually employing methods designed to minimize and defer income, 
it now may be desirable to change the basic assumptions underlying the 
method of accounting. With few exceptions, it should be possible to 
continue desirable income tax accounting methods while using different 
methods for reporting to shareholders.49 For example, the corporation 
would want to use an accelerated depreciation method for income tax 
purposes while concomitantly reporting to shareholders on a straight 
ine depreciation basis. In addition, it would be desirable to report sales 

on the installment method for tax purposes50 while accruing profit- 
net of a reserve for related income taxes—for shareholder reporting.

account ratably over a period of ten years beginning with the year of change. Rev. 
Proc. 64-16, 1964-1 Cum. Bull. 677.

49 See Patchen v. Commissioner, 258 F.2d 544 (5th Cir. 1958). In Patchen, the tax
payer, an engineering partnership, for internal nontax purposes supplemented its 
cash method with an accrual system; for tax purposes, however, it continued to report 
on the cash method. The court held that even though the new accrual system also 
clearly reflected income, the Commissioner could not require the taxpayer to file 
returns on the new basis. For a discussion of the noneffect on the tax method of 
accounting if the book method is changed, see BNA Tax Management Portfolio, 
Changes in Accounting Methods 9-11 (1965).

50 See Int. Rev. Code of 1954, § 453. See also Rev. Proc. 70-21, § 3.09, 1970 Int. Rev. 
Bull. No. 35, at (accrual taxpayer’s deferral of advance payments received for 
services is permitted, limited to amount deferred in reporting to creditors, stockholders, 
etc.) For a discussion of this subject, see Sobeloff, New Prepaid Income Rules: IRS 
Reversal of Position Will Aid Many Taxpayers, 33 J. Taxation 194 (1970).

51 Virtually any timing change in reporting items for income tax purposes probably 
constitutes a “change of method of accounting.” See Proposed Treas. Reg. § 1.446-1, 
33 Fed. Reg. 18936 (1968).

52 Int. Rev. Code of 1954, § 472(c).
•”’3Int. Rev. Code of 1954, § 381(a)(2), (c)(4); see Treas. Reg. 1.381(c)(4)-! (1964).

A corporation also may find it necessary or desirable to change its 
method of accounting for tax purposes. Thus, examination of the com
pany’s affairs may disclose either that its tax reporting methods have 
peen erroneous, so that it wishes to correct them as part of a general 
clean-up, or that its methods, though permissible, unnecessarily fail to 
ful 1 v utilize tax saving opportunities.51 Occasionally, a change in methods 
may be required because adoption of a new method for shareholder 
reporting requires consistency in tax reporting, as in the odd case of 
last-in first-out inventories.52 Finally, the tax accounting method may 
be changed because it is considered too inconvenient to maintain di
vergent records for the tax savings involved.

If a new corporation is created pursuant to a tax-free reorganization 
or there occurs a tax-free liquidation of a subsidiary, section 381 on 
carryover of accounting methods will apply.53 However, if a new corpo
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ration is formed in a tax-free transfer of assets under section 351, as 
in the case of any new taxpayer, it may adopt any permissible method 
of accounting without regard to previous methods.54 Moreover, section 
381 does not govern separations;55 a new corporation created to receive 
spun-off assets presumably would be free to adopt new accounting 
methods. Of course, if the spin-off is of an already existing corpo
ration, a change in its methods solely by reason of the spin-off would 
not be permitted. Finally, regardless of how a new corporation is 
formed, it may choose any taxable year on its first tax return without 
regard to the taxable year used by its predecessor enterprise.56

54Treas. Reg. § 1.446-1 (e) (1) (1957).
55 Int. Rev. Code of 1954, § 381 (a).
56 Treas. Reg. § 1.441-1 (b) (3) (1957).
57 15 U.S.C. §§ 77(a)-(aa) (1964).
58 The usual statute of limitations is three years. Int. Rev. Code of 1954, § 6501(a). 

An omission of more than 25 percent of gross income, however, extends the period 
to six years. Id. § 6501 (e) (1) (A). In addition, there is no limitation period in case 
of a false or fraudulent return. Id. § 6501(c)(1).

Disclosure Requirements: Interaction with Federal
Tax Liabilities

J he registration statement and prospectus required under the Securi
ties Act of 193 357 for public offerings will disclose to the public, includ
ing agents of the Internal Revenue Service, detailed information about 
the issuer. From this disclosure, several tax problems may arise.

If the company has engaged in questionable accounting practices for 
purposes of saving federal taxes, tie registration statement may high
light such practices for a revenue agent conducting an audit. A company 
may have successfully decreased reported income before its initial pub
lic offering by artificially charging certain items to current expenses 
when they are properly allocable to closing inventory. Prior to the pub
lic offering, however, the company’s officers and public accountant will 
want to present the company’s earnings in as favorable a light as pos
sible. and in order to reflect the company’s growth they may have pub
lic financial statements for previous years disclose a larger inventory 
and smaller expense item than reported for tax purposes. In such a situ
ation, the company may have to withstand a c lallenge by the Internal 
Revenue Service for all years on which the statute of limitations has 
not expired.58

If a change is made in the published financial statements for the cur
rent year without conforming the previously misreported year an even 
worse situation might result. For example, the accountants might prop
erly reallocate the current year’s costs between current expenses and 
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inventory, thereby increasing the year’s reported income, but without 
making similar adjustments for income statements of previous years. 
As a result of such an inconsistent application of accounting principles, 
the trend of earnings growth as disclosed to the public would be greatly 
exaggerated. The Internal Revenue Service would probably be at
tracted to the case and might even assess a civil tax fraud penalty against 
rhe company. In addition, the misleading disclosures might precipitate 
shareholder suits against the company, accountants, and principal stock
holders under section 11 of the Securities Act of 1933 for misrepresent
ing material facts—overstating the earnings growth of the stock—and 
for failing to disclose material facts—concealing the existence of potential 
tax liability.

Disclosure in connection with the public offering, therefore, also re
quires revealing material income tax liabilities. In addition to ordinary 
accrued federal tax liabilities, the SEC also requires a statement con
cerning potential liabilities for years still open to audit.59 Thus, if the 
Internal Revenue Service has raised certain issues on an audit, even 
though the company has not conceded liability a statement of the 
amounts involved should be made. A safe course for the company would 
be to indicate the maximum liability asserted by the Internal Revenue 
Service but then to indicate the position of the company on advice of 
counsel.60 If the company wishes to disclose figures for a possible settle
ment. it should clearly state that it does not concede such liability but 
has submitted the offer only for settlement purposes.

£* Regulation S-X, 17 C.F.R. § 21O.3-19(g) (1950). Rule 2.02(b) (i) impliedly requires 
conformity with Accounting Research Bulletin No. 50 of the American Institute of 
Cerified Public Accountants, which requires disclosure of all material contingent 
liabilities. American Institute of Certified Public Accountants, Accounting Research 
Bulletin No. 50 (1958).

'■ See 1 CCH Fed. Sec. L. Ri p. fl 8175.20. Paragraph 5 of Accounting Research 
Bulletin No. 50 states that disclosure should include the nature of the contingency, an 
appraisal of the outlook, and if feasible, a monetary estimate of the potential liability. 
Accounting Research Bulletin No. 50, supra note 59, at fl 5. On this latter question, 
opinion of the company’s management or counsel would be sufficient.

C1 Int. Rev. Code of 1954, § 162(a) (1); Treas. Reg. § 1.162-7 (1958).
02 Int. Rev. Code of 1954, § 162(a) (3); Treas. Reg. § 1.162-11 (1950).

Further potential tax problems exist when a close corporation is about 
to undertake a public offering of its stock. Deductions for excessive 
salaries61 paid to stockholder-employees or excessive rentals62 paid to 
stockholder-lessors may become evident from the requisite disclosure 
under the federal securities law. In addition, deductions of items as 
business expenses which are really distributions to stockholder-employees 
for their personal living expenses—including country club dues, vaca
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tion travel, entertainment of social acquaintances63—may be discovered. 
Another potential corporate tax liability lies in accumulation of earn
ings beyond the reasonable needs of the business, which will subject 
it to the accumulated earnings tax of section 531 of the Code.64 Finally, 
deductions for interest on indebtedness paid to shareholders may be 
disallowed on the basis of constituting dividends of a thinly capitalized 
corporation.65

63 See, e.g., Benjamin Swede, 19 CCH Tax Ct. Mem. 887, 900 (1960); Cambridge 
Hotels, Inc., 27 CCH Tax Ct. Mem. 1411 (1968); Mulder Bros., Inc., 26 CCH Tax Ct. 
Mem. 217 (1967).

64 See Int. Rev. Code of 1954, 531-37.
05 See B. Bittker & J. Eustice, supra note 3, at 124-26. For an analysis of litigated 

cases, see 2 P-H 1970 Fed. Taxes fl 13,096.
06 Int. Rev. Code of 1954, § 6103(c).
67 Blackstone, Post-Effective Amendment to “Guideposts for a First Public Offering", 

in Selected Articles on Federal Securities Law 27-30 (ABA ed. 1968).
68 See id.
09 Compare Treas. Reg. § 1.167(a)-3 (1960), with Id. 1.421-6(f) (1966).

Besides the disclosure requirements under federal securities law, a 
bona fide shareholder of record owning one percent or more of the 
corporation’s outstanding stock is entitled to inspect the corporation’s 
federal income tax returns.66 Although this right is seldom exercised, 
its existence operates as a potential source of information about com
panies undertaking a public offering.

Deductibility of Expenses In Public Offerings

EXPENSES OF THE ISSUER

Expenses for an initial public offering will be substantial. Without 
accounting for the underwriter’s discount, typical expenses may be 
estimated from $45,000 to §85,000 for an issue of J3 million.67 A typical 
breakdown would include: (1) minimum printing expenses of §12,500; 
(2) legal fees of §17,000 to S35,000; (3) state Blue Sky expenses—includ
ing additional legal fees—of §3,500 to §8,500; (4) accounting fees of 
§5,000 to §15,000; (5) insurance against liability under the Securities 
Act of 1933 of §10.000 to §15,000; (6) SEC registration fees of §6,000; 
and (7) fees of registrar and transfer agents of one dollar per certifi
cate.68

These expenses incurred by a company undertaking a public offer
ing may be treated in one of three ways: (1) current deduction of 
business expenses and investors’ expenses under sections 162 and 212 
of the Code; (2) amortization of capital expenditures over their useful 
life;69 and (3) disallowance of any deduction for capital outlays of an 
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indefinite duration.70 Allocation of lump sum professional fees among 
the different costs and further analysis of the nature of these services 
in the light of applicable tax principles, however, are required to de
termine their proper tax treatment.

70/J. § 1.167(a)-3 (1960).
71/J. § 1.248-1 (b) (3) (i) (1956) “Expenditures connected with issuing or selling

shares of stock or other securities, such as commissions, professional fees, and printing 
costs” are not organizational expenses eligible for amortization under section 248 of 
the Code. See also 2 P-H 1970 Fed. Taxes 51 16,587. On the other hand, expenses of 
filing reports with the SEC on employee stock option plans are deductible. Rev. Rul. 
65-13, 1965-1 Cum. Bull. 87.

72 See H.R. Rep. No. 1337, 83d Cong., 2d Sess. A64 (1954); 2 P-H 1970 Fed Taxes 
r 16,587. Since the corporation obtains no asset other than the net capital, a deduction 
also is not allowed for items even when the corporation is liquidated and dissolved. 
2 P-H 1970 Fed. Taxes 51 16,606.

73 Rev. Rul. 69-330, 1969-1 Cum. Bull. 51. Moreover, the ruling extends the rule of 
nondeductibility to expenses of filing information with the SEC by a company which 
has achieved the financial status and number of shareholders necessary for registration 
under the 1964 amendments to section 12 of the Securities Exchange Act of 1934.

74 See note 72 supra and accompanying text.
75See Brown & Sons Lumber Co., 26 B.T.A. 1192 (1932), appeal denied, 68 F.2d 1022 

6t!’ Cir. 1934); 2 P-H 1970 Fed. Taxes f 11,313. See also Treas. Reg. § 1.163-3 (1968) 
(similar treatment for bond discount). Technically, neither underwriters’ discount 
nor issuance expenses reduce the “issue price” for purposes of determining whether 
the bond is issued at a discount. See Treas. Reg. § 1.1232-3 (b) (2) (1967).

Both the underwriter’s discount and the printing, legal, accounting, 
and other expenses of a stock issue are nondeductible expenses.71 The 
explanation offered is that the corporation receives increments to its 
capital only in the net amount of proceeds from the stock issue; ac
cordingly, since “no asset” results from such expenses except the net 
capital, a deduction is not permitted.72 In a recent Revenue Ruling, the 
Internal Revenue Service reaffirmed this position and held that legal and 
accounting fees paid by a corporation in connection with SEC regis
tration for a stock issue are nondeductible.73 The ruling, however, 
categorizes the expenses as nondeductible “capital expenditures” under 
section 263, stating that such expenses “pertain to the corporate struc
ture or existence and as such are somethincr intanffible with an in- 
definite life.” Conceivably, this change in theory from the “no asset” 
rationale74 offers the possibility that, as with expenses for goodwill 
and unamortized organizational expenses, the expenses of a stock issue 
will be deductible upon the corporation’s liquidation.

Unlike expenses of a stock issue, which may be deemed to live in
definitely, expenses for a bond issue may be amortized over the term 
of the bonds as an expense of borrowing.75 This result holds even if the 
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bonds are convertible into stock;70 moreover, if the bonds are retired 
before maturity, the unamortized portion of the issue expenses is de
ductible at that time.* * 77 If the bond is actually converted into stock, 
however, the unamortized portion of issue expenses will become non
deductible as an expense of issuing stock.78 *

™ Treas. Reg. § 1.163-3 (b), Ex. (2) (1968). For a discussion of the treatment of
convertible bonds with warrants, sec pp. 1086-87 infra.

77 Treas. Reg. § 1.163-3(c) (1) (1968).
78T.D. 4603, XIV-2 Cum. Bull. 58 (1935), declared obsolete by Rev. Rul. 68-674, 

1968-2 Cum. Bull. 609. See Asner, Convertible Debentures—Tax and Financial 
Accounting Treatment Today, Tax Adviser 9, 13, 16 n.18 (1970).

Treas. Reg. § 1.162-1 (a) (1958).
so Rev. Rul. 70-359, 1970-28 Int. Rev. Bull. 20, superseding IT. 1412, 1-2 Cum. Bull. 

91 (1922). See also Rev. Rul. 70-353, 1970-28 Int. Rev. Bull. 7.
si Int. Rev. Code of 1954, § 248; Treas. Reg. § 1.248-l(a) (1956).
82 Treas. Reg. § 1.248-1 (b) (2) (1956). Amortization of organizational expenses must 

be elected by attaching a statement to the tax return for the year in which the cor
poration begins business; the statement should describe the expenses, state the dates 
they were incurred, the month in which the corporation began business, and the 
number of months—no less than 60—over which the expenditures are to be deducted. 
Id. § 1.248-1 (c) (1956).

Despite the general rules of nondeductibility in the initial offering 
context, recurrent expenses of a company for financial, accounting, and 
legal advice are deductible as business expenses.70 Thus, the expense of 
an audit and preparation of financial statements incurred for ordinary 
business purposes would be deductible; if the statement is sufficiently 
current for use in a registration statement and prospectus under fed
eral securities law, its deductibility would not be impaired by such use. 
In addition, if a single issue involves both stocks and bonds, allocation 
of expenses on a reasonable basis, such as between bonds and stock, 
and among bonds themselves according to proceeds from the issue, if 
maturity dates differ,80 will be necessary.

AMORTIZATION OF ORGANIZATIONAL EXPENSES

Although the expense of a stock issue is not deductible, the expense 
of organizing a new corporation which may occur prior to a public 
offering may be amortized under section 248 of the Code over a 
period of not less than 60 months.81 Expenses “incident to the creation 
of the corporation’' would include legal services, such as drafting rhe 
charter, bylaws, minutes of organizational meetings, and terms of 
original stock certificates, accounting services, organizational meeting 
of directors and shareholders, and fees paid to the state of incorpo
ration.82 Specifically excluded from amortization as organization ex
penditures, however, are expenses incurred in connection with issuing 
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securities, including underwriter's commissions, professional fees, and 
printing costs.83 In addition, expenses relating to a transfer of assets 
to an existing corporation,84 as well as “expenditures connected with 
rhe reorganization of a corporation, unless directly incident to the cre
ation of a corporation," 85 do not qualify as organizational expendi
tures.

Id. § 1.248-1 (b)(3) (i) (1956).
**ld. § 1.248-1 (b) (3) (ii) (1956).
*ld. § 1.248-1 (b)(4) (1956).
86 Id. 5 1.263 (a)-2(e) (1958). Dealers in securities, however, may deduct such

commissions as business expenses. Id.
See Burns, Parker & Peeler, How to Evaluate the Complex Tax Problems and 

Opportunities in “Going Public.” 18 J. Taxation 66, 76 (1963).
88 The SEC in recent years has not objected if selling shareholders do not share such 

expenses. State Blue Sky rules may require reasonable allocation, however, as is the 
case in California.

See Walton O. Hewett, 47 T.C. 483 (1967) ; cf. William J. Laidlaw, 3 CCH Tax 
Ct. Mem. 865 (1944).

EXPENSES OF SELLING SHAREHOLDERS

The expenses of a shareholder who sells his shares to the public 
generally are treated as commissions upon a sale, representing a decrease 
in profit from the sale which reduces the capital gain.80 However, if 
the issuing corporation assumes expenses more properly allocable to 
selling shareholders, director liability under corporate law as well as 
tax consequences may become involved. One commentator suggests 
that rhe Internal Revenue Service would treat the payments in such a 
situation as dividends to the selling shareholders, taxable as ordinary 
income to the extent of corporate earnings and profits and not de
ductible by the corporation?7 Nevertheless, if the registration is pri
marily for securities being issued by the corporation, it is not unusual 
for the corporation to bear, in addition to its share in the underwriter’s 
discount,88 all of the other expenses of sale. Since the corporation would 
have incurred these expenses even if the selling shareholders had not 
participated in the offering, the Internal Revenue Service should not 
impose a constructive dividend on the shareholders.

On the other hand, if the selling shareholders bear expenses which 
normally are the obligation of the corporation, in the absence of special 
circumstances the shareholders will not be permitted a deduction; they 
probably would be considered as making a capital contribution to the 
corporation which would increase their basis in the stock.89
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Cheap Stock, Options, and Warrants for Underwriters

The basic compensation of an underwriter is ordinarily derived from 
profit on the resale of securities purchased at a discount from his princi
pal. In addition, an issuer may permit an underwriter to purchase ad
ditional shares for investment at a favorable price or give him options 
or warrants to purchase stock at a favorable price in the future. Such 
compensation encourages the underwriters’ efforts both in the public 
distribution and, perhaps, in helping to make a market in the security.

For tax purposes, such transactions generally are regarded as compen
satory in nature and taxable to the underwriter when the income is 
realized.90 If the options or cheap stock are issued in connection with 
an offering of debentures, the issuer would be able to deduct ratably 
the amounts paid over the life of the bonds.91 The issuer, however, is 
not allowed to deduct the amounts paid if the options or cheap stock 
are issued in connection with an offering of stock.92

90See Treas. Reg. § 1.421-6 (b) (ii) (1966).
91 See notes 75-78 supra and accompanying text.
92 See notes 67-70 supra and accompanying text.
93 For a discussion of the historical development and policy considerations in this 

area, see Schapiro, Restricted Property Received as Compensation for Services, 22 The 
Tax Lawyer 529 (1969); Webster, Compensating the Underwriter, N.Y.U. 21st Inst, 
on Fed. Tax. 1433 (1963).

94 Tax Reform Act of 1969, § 321, Pub. L. No. 91-172, 83 Stat. 487; see Sobcloff. 
Payment of Compensation in the Form of Restricted Property: Problems of Employer 
and Employee—The Rules of New Code Section 83, N.Y.U. 28tii Inst, on Fed. 
Tax. 1041 (1970); Silbert & Rosenberg, N on-Statutory Stock Options and Restricted 
Stock—The New Proposed Regulations, N.Y.U. 27th Inst, on Fed. Tax. 51 (1969).

The old rules regarding compensatory options and warrants embody the Supreme 
Court decision in Commissioner v. LoBue, 351 U.S. 243 (1956); see Treas. Reg. 
§ 1.421-6 (1959). The LoBue decision dealt with employee non-qualified stock options: 
the Court held that except in the rare situation when an option could be valued at 
the date of its grant, the amount of compensation income would not be determined 
until exercise of the option. At this later time, according to both LoBue and the 
regulations, the difference between the fair market value of the stock and the option 
price for the stock would be treated as compensation. However, if the stock received 
was subject to restrictions significantly affecting its value, determination of compensa
tion would be postponed until such restrictions lapsed; in addition, the amount of 
compensation could be decreased but never increased through such postponement.

The amount of compensation and the timing of its inclusion in in
come by the underwriter in such situation involves more complex prob
lems.93 The rules have recently been substantially revised in section 83 
of the Code, as added by section 321(a) of the Tax Reform Act of 
1969.94 Under the new rules, an underwriter who receives bargain 
stock normally will have to report as compensation its value at the time 
of receipt without regard to the depressing effect of temporary restric
tions. If there is a substantial risk of forfeiture, however, valuation and
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taxation will be deferred until such risk is removed, unless the tax
payer elects within 30 days after receipt to include in income the un
restricted value of the stock. Moreover, if the underwriter receives op
tions or warrants, section 83 of the Code usually will not apply until 
the options or warrants are exercised, at which time he must measure 
the bargain element and report it as compensation.

The problems of compensation income from bargain purchases of 
stock or property also are pertinent for promoters, entrepreneurs, key 
employees, and others entitled to compensation for services. The two 
principal issues in a given instance are (1) whether there in fact was 
compensation for services and (2) a determination of the fair market 
value of such services. In Elsie L. Dees^ the Tax Court held that since 
the taxpayer clearly was expected to and did render services to the is
suer, he received compensation income. In determining fair market value 
of the compensation, the court found that the stock received by the 
taxpayer for one dollar and $1.50 per share was worth respectively 
S5.5O and five dollars. Although the book value of the stock was only 
three dollars, the court found that the taxpayer could have resold the 
stock immediately for five dollars, that certain insiders were purchasing 
stock for $12.80, and that a high-pressure campaign to sell the stock 
to the public at $16 to $20 had begun with several indications of suc
cess. The bargain-purchase element, therefore, was fixed at $4.50 and 
$3.50 per share and taxed as compensation to the taxpayer.

Courts under different fact situations, however, have found no com
pensation income. In Bruce Berckwians?*  because at the time of the 
taxpayer’s purchase of the stock, conditions remained to be fulfilled 
to effect the public offering (including SEC registration, receipt of a 
favorable revenue ruling under the contract, and passage by the Michi
gan legislature of a certain bill) the court held that the fair market value 
of the stock at the date of purchase equaled only the actual purchase 
price.07 Thus the taxpayer was not taxed on any compensation income 
from the transaction. * * *

05 21 CCH Tax Ct. Mem. 833 (1962).
96 20 CCH Tax Ct. Mem. 458 (1961).
97 See D. Herwitz, Business Planning 275-76 (1966). Professor Herwitz makes a 

distinction between the promoter and the entrepreneur. The promoter usually has 
completed his organizational services by the time he receives his stock; thus, the stock 
presumably represents a financial interest as compensation for services rendered. The 
entrepreneur, on the other hand, will continue to play a key role in the business, 
and the increased cost of the stock to outsiders may be considered as the cost of 
sharing in the business rather than as rewarding the entrepreneur for his future services.
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Tax Factors Pertinent to the Capital Structure

In determining the advantages and disadvantages of equity and debt 
financing to both the issuer and investors, fundamental tax principles 
as well as statutory rules affecting institutional investors must be con
sidered.98

98See generally Aarons, Debt v. Equity: Special Hazards in Setting Up the Corporate 
Capital Structure, 23 J. Taxation 194 (1965); Kantor, The Interest Deduction; When and 
How Does It Work, N.Y.U. 26th Inst, on Fed. Tax. 87 (1968).

99 Int. Rev. Code of 1954, § 163. The Supreme Court has stated that the term “interest" 
has the usual, everyday meaning given to it in the business world. See Deputy v. 
Dupont, 308 U.S. 488, 497 (1939); Old Colony R.R. v. Commissioner, 284 U.S. 552, 560 
(1932).

100 See Treas. Reg. § 1.163-3(a) (1) (1968). Discount as used in this context means 
interest taken in advance.

toi Int. Rev. Code of 1954, § 61 (a) (4), (a) (7).
102 id. §§ 316(a), 301(c).
103 Id. § 116.
104 Id. § 243(a). The dividend is 100 percent deductible if the shareholder corporation 

is a member of the same affiliated group as the distributing corporation. Id. § 243 
(a)(3), 243(b)(1).

ion Int. Rev. Code of 1954, §401 (a) sets out the requirements for qualified pension 
plans. Id. § 501(a) provides that a trust set up under § 401(a) shall be exempt from 
taxation.

CURRENT RETURN: INTEREST OR DIVIDENDS

Generally, debt securities are more advantageous for the issuer tax
wise than either preferred or common stock. Since interest payments 
are deductible,99 a corporation in the 50 percent bracket can pay 
interest on a seven percent one million dollar bond issue at a net an
nual cost of 535,000. If bonds are issued at a discount, rhe discount can 
simply be amortized ratably over the life of bonds.100 If the same issue 
were preferred stock, however, the dividends would not be deductible, 
the annual cost amounting to $70,000.

When equity and debt financing are examined from the standpoint 
of the investor, different considerations are involved. If the investor is 
an individual, with two exceptions for dividends, current return in 
the form of dividends or interest is taxable as ordinary income.101 The 
exceptions are: (1) funds paid by a corporation with insufficient earn
ings and profits to cover dividends which will be treated as a return of 
capital;102 and (2) $100 per year which may be excluded from dividend 
income.103 If the investor is a corporation, however, 85 percent of 
dividends received are deductible, in general,104 so that dividends are 
largely tax free while interest is fully taxable. If the corporate investor 
is a tax exempt pension or profit-sharing trust105 or charitable organi
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zation,10" it may tend to favor high current income over the possibility 
of future capital gain. Mutual funds106 107 in effect pass through their capital 
crains or current income to their shareholders. Banks108 and insurance 
companies109 are governed by certain special provisions as to taxation of 
their investment income.

106 Int. Rev. Code of 1954, § 501 (c) (3).
107 Ixt. Rev. Code of 1954, 5 852(b)(2)(D) provides that in investment company 

taxable income there shall be allowed a deduction for dividends paid, as defined in 
5 561.

108 Banks are generally raxed the same as other corporations, and compute their 
taxable income and their tax the same as other corporations. Treas. Reg. § 1.581-1. For 
special treatment of gain or loss on the sale of bonds held by banks, see Int. Rev. Code 
of 1954, 5 582(c). Prior to its amendment by the Tax Reform Act of 1969 this provision 
permitted banks to sell the bonds in their portfolio on which they had a loss (re
investing in comparable bonds) in one taxable year, taking an ordinary deduction, 
and to sell gain bonds (and reinvest) the next year for a capital gain. On bonds 
purchased after July 11, 1969, all gain or loss upon sale will be ordinary rather than 
capital in nature.

io»See Int. Rev. Code of 1954, §§ 804(a) (1), 809(a) (exclusion of policyholders’ share 
of investment yield, and of share set aside for policyholders).

no The issuance of securities does not result in income either to the issuer or the 
investor. The corporation is not taxed under Id. § 1032. For the investor a cash 
purchase of stock for an amount equal to its fair market value does not result in income 
to him. Stock received as compensation for services, however, is income, measured by 
its fair market value when acquired. Treas. Reg. § 1.61-(2) (d) (4) (1966).

in See Int. Rev. Code of 1954, §5 1201 (alternative tax), 1202 (deduction for capital 
gains), and 1223 (holding period for property). Section 1222 defines long-term capital 
gain as gain from the sale or exchange of a capital asset held for more than six months.

112 See Int. Rev. Code of 1954, § 1232, as amended, Tax Reform Act of 1969, § 
413(a), Pub. L. No. 91-172, 83 Stat. 487.

113 See id. § 302(d). See, e.g., United States v. Davis, 397 U.S. 301 (1970) (family 
attribution rules applied in holding that redemption of preferred stock owned by

RECOVERY OF PRINCIPAL AND CAPITAL GAIN

For many investors, the possibility of appreciation in the market 
value of securities will be at least as significant as current dividends or 
interest.11" If securities are held by the investor for more than six 
months, favorable capital gain treatment is available upon their sale.111

In the close corporation situation, a significant tax advantage exists 
in having debt securities rather than equity because of the ability of 
debt security holders to recoup their investment without unfavorable 
tax consequences.112 Although recoupment of the amount invested in 
an equity security also may not be a taxable event, there may be no 
other markets for the stock available to the shareholder besides the close 
corporation. Furthermore, such transactions are inhibited by the fact 
that a repurchase of stock by the corporation may be treated for tax 
purposes as a dividend rather than a sale.113 Since these two factors 
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mitigate against tax-free recovery of principal, investors in a close 
corporation may prefer to hold debt securities.

If the close corporation decides to offer its stock to the public, 
however, these advantages of bonds over stock usually will diminish. 
The marketability of the stock will be improved, permitting easy re
covery of principal. In addition, although a public shareholder may not 
be able to look to the corporation as a likely purchaser of his stock, 
in the event the corporation did purchase it there would be little 
probability of dividend treatment.* 114

actual owner of 50% of common was made by 100% shareholder and thus equivalent 
to a dividend).

114 If an insider sells his stock to the corporation, because of the amount of stock he 
may own, and after accounting for the attribution rules of section 318(a), he would 
be less likely to receive exchange treatment upon a redemption of his shares. See Im. 
Rev. Code of 1954, § 302(b)(2); Davis v. United States, 397 U.S. 301 (1970).

115 See note 39 supra and accompanying text.
11 a See notes 40-41 supra and accompanying text.
117 See note 43 supra and accompanying text.

' 118 Treas. Reg. § 1.1232-3 (b) (2) (1968).

SUBORDINATION OF CONTROL STOCK

A device which has appealed to controlling stockholders of a close 
corporation about to undertake a public offering is to create two 
classes of stock. The class A stock would be issued primarily to the 
public and would have the same rights as the class B stock held by the 
controlling shareholders except that the class B stock would not share 
in dividends for five years.115 This subordination of the class B stock 
would increase the marketability and value of the class A stock for pur
poses of the public offering without adverse tax consequences to either 
class.116 In effect, such an arrangement permits the controlling share
holders to convert ordinary income from dividends to capital gain upon 
a subsequent sale from the higher value for their shares. Another class 
structure formerly adopted by some public corporations includes two 
classes of stock, one of which pays cash dividends while the other yields 
comparable stock dividends.117

CONVERTIBLE BONDS AND BONDS WITH WARRANTS

In determining whether an original issue discount exists under section 
1232 of the Code, significantly different tax consequences result from 
two economically similar investments. In the case of convertible de
bentures, the regulations118 provide that the value of the conversion 
feature should be ignored in determining any discount. Thus, if a 
convertible debenture with a face value of $1,000 were issued for
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$ 1,000, there would be no original issue discount even though a straight 
debt security without the conversion feature would have sold for only 
$900. However, if the corporation issues a nonconvertible bond 
and sells it as an investment unit with warrants which can be used 
in the purchase of a comparable number of shares for a total price of 
$1,000, there would be an original issue discount; the regulations119 
require the total issue price to be allocated between the debenture and 
the warrants. Thus, if the investment value of the bond is $900, $100 
would be allocated to the warrants, and an original issue discount of 
$100 on the $1,000 face value bond would result.

119Treas. Reg. 1.163-3 (a) (2), 1.1232-3 (b) (2) (ii) (1968). Int. Rev. Code of 1954, 
$ 1232(b)(2), as amended, Tax Reform Act of 1969, § 413(b), Pub. L. No. 91-172, 
83 Stat. 487, specifically provides for allocation of issue price between a bond 
and attached warrant, except where issued for property.

Conclusion

The tax factors involved in a public offering of stock are not un
necessarily complicated, but the parties must be aware of many rules 
when effecting the offering. Since unfavorable results, however, can 
be easily avoided through careful advance planning, the parties should 
consider each problem and decide upon a final plan which is most ad
vantageous to everyone.





THE PUBLIC DRUNK: FORMALIZING THE POLICE 
ROLE AS A SOCIAL HELP AGENCY

Raymond Nimmer*

In bis evaluation of the treatment by the Washington, D.C. 
police of the public inebriate, Mr. Nirrrmer analyzes three pe
riods—traditional police practice prior to 1966, police practice 
subsequent to a significant Cottrt of Appeals ruling, and the 
police response to the creation of a Detoxification Center in con
junction with the District of Columbia Alcoholic Rehabilitation 
Act of 1961. The author concludes that the police role in a de
toxification scheme is crucial, and that actio?i upon a sophisticated 
understanding of police reaction to the new system is essential to 
making police actions conform to the program objectives.

The task of dealing with the public drunk has been delegated 
bv statute and custom to the criminal justice system, and princi
pally to the police. The size of the task is substantial—over two 
million arrests for public drunkenness occur each year in the United 
States—and its discharge requires a sizeable commitment of time and 
manpower.1 Despite the statutory definition of public drunkenness as 
a criminal problem and the heavy involvement of criminal justice agen
cies. the public drunk has been treated less as a criminal than as an

’Research Attorney, American Bar Foundation. Project Director of the A.B.F. Study 
of Methods of Handling Non-Disorderly Skid Row Men. Member of Illinois Bar, J.D. 
with distinction) Valparaiso University.
The research underlying this article was one aspect of a multijurisdictional study of 

olice handling of nondisorderly derelict men. Although the research was supported by 
:he American Bar Foundation with funds from the Ford Foundation, the opinions 
expressed herein are those of the author and do not reflect the official opinion of the 
Xmerican Bar Foundation. Much of the data presented here was gathered by observa
tion and interview of participants in the process with the precondition of confidentiality, 
and direct citation identifying the interviews from xvhich specific information was 
developed is avoided.

The author gratefully acknowledges the assistance of Lynn Sternman, a second year 
law student at the University of Chicago, in gathering research data and in preparing 
: reliminary drafts of this manuscript.

1 Six recent additions of the F.B.I. Crime Report list the following figtires which
are based upon an incomplete survey of jurisdictions:

1961: 1,504,671 arrests
1962: 1,593,076 arrests
1963: 1,514,680 arrests
1964: 1,458,821 arrests
1965: 1,535,040 arrests
1966: 1,485,562 arrests

I 1089 ]
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object of social service concern. The policies followed in enforcing 
these laws, rather than showing a desire to punish, evidence both con
cern for the inebriate’s well-being and a desire to protect the aesthetic 
sensibilities of the “normal" populace.* 2

Federal Bureau of Investigation, Crime in the United States (1961-1966).
2 See generally Foote, Vagrancy-Type Law and its Administration, 104 U. Pa. L. Rev. 

603 (1956); Murtagh, Arrests for Public Intoxication, 35 Ford. L. Rev. 1 (1966); Stern, 
Handling Public Drunkenness: Reforms Despite Pozuell, 55 A.B.A.J. 656 (1969); Note, 
Tbe Law on Skid Row, 38 Cht.-Kent L. Rev. 22 (1961).

3 See Powell v. Texas, 392 U.S. 514 (1968); Budd v. California, 385 U.S. 909 (1966); 
Easter v. District of Columbia, 361 F.2d 50 (D.C. Cir. 1966); Driver v. Hinnant, 356 
F.2d 761 (4th Cir. 1966); Seattle v. Hill, 72 Wash. 2d 786, 435 P.2d 692 (1967); 
Fenster v. Leary, 20 N.Y.2d 309, 229 N.E.2d 426, 282 N.Y.S.2d 739 (1967).

4 President’s Comm’n on Law Enforcement and Administration of Justice, Task 
Force Report: Drunkenness (1967); President’s Comm’n on Crime in the District of 
Columbia, Report (1966) [hereinafter cited as Crime Report].

5 See, e.g., E. Lisansky, The Chronic Drunkenness Offender in Connecticut (1967); 
H. Mattick & R. Chused, The Misdemeanant Offender in Illinois (Mimco 1967); 
Minnesota Commission on Law Enforcement, Misdemeanant Offenders (1967).

45 See note 2 supra; Llutt, Recent Forensic Developments in the Field of Alcoholism, 
8 Wm. & Mary L. Rev. 343 (1967); Hutt, Modern Trends in Handling the Chronic 
Court Offender: The Challenge of the Courts, 19 S. Car. L. Rev. 305 (1967); Stern, 
Public Drunkenness: Crime or Health Problem?, 374 Annals 147 (1967).

7 See Alcohol, Alcoholism and Law Enforcement 38 (D. Gillespie ed. 1969). This 
approach is advocated in the report of the President’s Commission on Law Enforcement. 
See President’s Comm’n on Law Enforcement and Administration of Justice, The 
Challenge of Crime in a Free Society (1967). The most popular alternative involves 
establishing civilian teams to remove the men from the street voluntarily. See Presi
dent's Comm’n on Law Enforcement and Administration of Justice, Task Force 
Report: Drunkenness (1967).

8 See Leeming, A.C.L.U. Assails Police Inquiry, St. L. Post-Dispatch, Jan. 16, 1970, 
§ A, at 3, col. 1; Leeming, E. L. Dowd Censors Dump-Drunk Activity, St. L. Post
Dispatch, Jan. 18, 1970, § A, at 14, Col. 2. See also Nimmer, St. Louis Diagnostic and 
Detoxification Center: An Experiment in Non-Criminal Processing of Public Intoxi
cants (manuscript to be published in Wash. U. (St. L.) during Winter, 1970).

As a result of critical commentary in several judicial decisions,3 the 
reports of two Presidential Commissions,4 the reports of numerous state 
commissions,5 * and many articles,0 the current trend is to officially re
define public drunkenness as a public health concern. In most jurisdictions 
where such a view predominates and a treatment-oriented program has 
been introduced, the police still are retained as the primary intake 
mechanism for the detoxification center,7 a medical “sobering-up sta
tion.” The police reaction to this formal redefinition of their role 
has not always met the expectations or the desires of the planners of 
the new programs. In St. Louis, for example, where the oldest of these 
programs is sponsored by the police department, recent events indicate 
a pattern of non-use of the program and a generalized dissatisfaction 
among patrolmen.8
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This article is a study of police response to the formal redefinition 
of their role in the handling of drunks in Washington, D.C. and, 
more particularly, their response to the District of Columbia Re
habilitation Act (the Hagan Act).9 In addition to providing a basis for 
discussion of the difficulties involved in restructuring the official defini
tion of the police role, this analysis will aid an evaluation of the effects 
of the Act’s detoxification program. Inasmuch as the detoxification ap
proach contemplates providing medical help to intoxicated men who 
are found in public, and offers referral to more extensive rehabilitation 
programs, the response of the polce determines, to a large extent, how 
well the program reaches the target class of public inebriates.

9 Pub. L. No. 90-452, 82 Stat. 618 (codified in scattered sections of 14, 24, 25 D.C. 
Code Ann.).

10 D.C. Code Ann. § 25-128(a) (1967).

Prior Practices in Washington

In order to understand the response of the Washington police to the 
medical approach of the Alcoholic Rehabilitation Act, it is necessary 
to explore in some detail the prior role of the police in handling drunks 
in the District of Columbia. This requires analysis of three factors: 
(1) the historical posture of the department and the departmental poli
cies which maintained this posture; (2) the effects of an appellate court 
ruling which severely disrupted pre-existing ways of handling the in
toxicated men; and (3) the relations of the police with a pilot version 
of the detoxification program.

TRADITION OF ENFORCEMENT

Traditional patterns of enforcement of the drunkenness law in the 
nation’s capital were unusually intense. Prior to the enactment of the 
Alcoholic Rehabilitation Act, drunkenness arrests were made under a 
statute providing that “[n]o . . . person shall be drunk or intoxicated in 
any street, alley, park ... or in any vehicle in or upon the same or 
in any place to which the public is invited, or at any public gathering” 
and further prohibiting drunkenness anywhere if combined with the 
disturbance of “the peace of any person.” 10 The statute provided for 
a maximum fine of $100 and/or up to 90 days in prison. Under this 
statute the District of Columbia experienced one of the highest per 
capita rates of drunkenness arrests in the nation. During the period be
tween 1957 and 1965, public drunkenness arrests totaled over 40,000 an
nually, a number constituting approximately 45 percent of the total 
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nontraffic charges filed in the District during these years.11 Police 
estimates indicate that the processing of these arrests accounted for over 
five percent of the total police manhours expended in the District. - 
Over $1,500,000 was expended annually for the police processing and 
pre-court incarceration of the drunken men, and the total cost to the 
city of processing the arrests and incarcerating the arrestees exceeded 
$3,000,000 annually.13

As in other cities, the majority of drunkenness arrests involved Skid 
Row derelict men.14 A much larger portion than in most cities, how
ever, involved nonderelict men, mostly the residents of the black 
ghetto and social drinkers in the entertainment sections of the citv. 
Due to the substantial number of non-derelict arrests and the decen
tralization of Washington’s Skid Row colony, the D.C. police could 
not resort to special squads to handle the drunken men as is done in 
other cities in order to conserve the time of the regular patrolmen. 
As a result, any patrol officer in the department might become involved 
in arrests of intoxicated men. The departmental estimate of five per
cent of the total police manhours, if at all accurate, is remarkably high, 
especially when it is considered that large portions of the overall police 
manhours were devoted to administrative functions—perhaps as much 
as 53 percent.15

11 Both the raw total of drunkenness arrests and the percentage of all non-traffic 
arrests they represented remained remarkably constant. The annual statistical reports 
issued by the D. C. Metropolitan Police reveal the following:

All arrests (noil-traffic) Drunk % of all arrests
1961 92,871 40,861 44
1962 95,182 46,097 48
1963 99,353 47,950 48
1964 96,234 43,997 46
1965 100,309 44,218 45

Metropolitan Police Department 'Washington, D. C., Annual Rep. (1961-1965).
12 Crime Report 978 n.58.
13 Id. at 485, 978 n.57.
14 The D. C. Skid Row chronic alcoholic population has been estimated to be 6,00/. 

D. C. Dep’t Public Health, Facts and Figures (1962). As of June 30, 1968, 5,200 
persons arrested on intoxication charges had been adjudicated as alcoholics. Letter 
from Frederick B. Beane, Jr., Chief Deputy Clerk, D.C. Court of General Sessions. 
Criminal Division to R. Nimmer, July 23, 1968 (on file at the American Bar Foun
dation). In 1965, around 27,000 individuals were arrested in this process. Crimf 
Report 476.

15 Crime Report 152. This percentage covers all the shifts of a seven day week while 
providing a sufficient number of men to handle administrative tasks and results in a low 
patrol intensity at any one time. For example, in one precinct with 155 men permanently 
assigned, there were observed on duty “3 patrolmen on foot, 4 motor patrol units, and
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The arrestees were taken to the various precinct lockups which 
quickly became inundated by their numbers. At best, the tiny cells in 
which the men were confined were inadequate. A 1966 newspaper 
article describes the situation in the precinct lockups at that time:

There are at least two men in each 4 x 8-foot cell and three in 
some .... The stench of cheap alcohol, dried blood, urine and 
excrement covers the cell blocks . . . [t]here are no lights in the 
cells . . . [tjhcrc are no mattresses. “Mattresses wouldn’t last the 
night,” a patrolman explains. “And with prisoners urinating all 
over them, they wouldn’t be any good if thev did last.” 16

1 wagon during an evening shift. In another high-crime precinct with approximately 
160 officers assigned, there were 6 officers patroling on foot, 4 motor patrol units, and
2 wagons on duty during the observed evening shift.” Id. at 152-53.

lf>Hoaglend, Cell Blocks' Common Denominator: A Stench of Alcohol and Dried 
Blood, Washington Post, March 28, 1966, I A, at 1, col. 2.

17 Order of Municipal Ct. of Dist. of Col., Nov. 2, 1959.
18 Crime Report at 478.

The precinct desk sergeant and the watch commander were kept oc
cupied making checks on the men at 25-minute intervals in an at
tempt to detect serious illnesses.

All arrestees were detained for a mandatory four hour sobering up 
period. After this delay, many obtained their release by the posting of a 
S10 bail. In 1965, 20,000 of 44,000 drunkenness charges were terminated 
by forfeiture of collateral, the District of Columbia Court of Gen
eral Sessions maintaining a policy of not following up on bail for
feitures in drunkenness cases.17 Those who did not post collateral 
were taken into court on the following morning. The report of the 
President’s Commission on Crime in the District of Columbia describes 
the courtroom procedure:

On an ordinary Monday morning . . . there were about 200 cases 
involving drunkenness or disorderly conduct before the court. 
The disheveled prisoners were brought from the precincts to the 
“bullpen” in the basement of the courthouse and then herded en 
masse into the courtroom. They were perfunctorily informed of 
their right to counsel, which was rarely exercised; nearly all 
pleaded guilty. If a guilty plea was entered, the proceedings took 
less than a minute; they took only slightly longer if the defend
ant pleaded not guilty. Since there was no objective evidence on 
the issue of whether the defendant was actually drunk, the ar
resting officer’s view of the facts was almost always accepted.18

Unlike most courts in other jurisdictions, the Court of General Ses
sions did not routinely discharge drunkenness offenders without jail 
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sentence. Of the roughly 24,000 charges reaching the court in 1965, 
approximately 15,500 received jail sentences averaging 32 days im
prisonment. An additional 800 were given over to the court’s probation 
department. The probationers were committed for a few days to dry 
out and were then released to a program involving little or no super
vision or counseling.19

W Id. at 475, 975 n.5.
20 Id. at 482.

The combined effect of the high level of enforcement and strict 
sentencing policies were reflected in the D.C. prison population. 
Roughly 80 percent of the inmates at the D.C. Workhouse were sen
tenced for the public drunkenness offense.20 The annual cost of this 
incarceration is informally estimated to have been approximately 
$1,900,000.

POLICE DEPARTMENT POLICIES

An analysis of police department policies and police behavior in this 
area might best be made by identifying the more fundamental factors 
influencing police policy and behavior. Four such factors are: (1) de
partmental evaluation criteria; (2) intrasystem concerns relating to al
location of scarce criminal justice resources; (3) the perception of the 
extent and nature of the problem and of the external pressures to deal 
with it; and (4) the development of tradition and the reluctance to re
examine established policies.

Departmental Evaluation Criteria. Departmental evaluation in
the District of Columbia is based almost exclusively on gross number of 
arrests. Police evaluation structure in many other cities (e.g., St. Louis), 
by comparison, de-emphasize the drunk arrest as being “non-quality” 
and thus tend to discourage such arrests. Inasmuch as an officer’s 
measurement by such criteria largely determines both his raises and 
his promotions, the former popularity of the relatively low-risk and 
readily available drunk arrest is not surprising.

Intrasystem Resource Allocation. In most cities the competing
demands on police time, combined with the police tendency to define 
their role as primarily the handling of violent activity, produces either 
a low drunk arrest rate or an efficiency-oriented system of handling 
the public drunk. For example, on the New York Bowery the low 
rate of enforcement of the drunkenness laws is partially explained by 
a processing system which requires the arresting officer to be absent 
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from the street for the better part of a working day.21 On the other 
hand, an enforcement rate much higher than that in New York is found 
on Chicago’s smaller Madison Street Skid Row due to the development 
of efficient processing procedures. The potentially heavy drain upon 
correctional facilities in Chicago is avoided by a judicial practice of 
assessing criminal sentences in less than ten percent of the cases.22

21 This conclusion is based upon unpublished research conducted in New York during 
the summer of 1969. For discussions of New York police practices, see Murtagh, Status 
Offenses and Due Process of Law, 36 Ford. L. Rev. 51 (1967); Murtagh, Arrests for 
Public Intoxication, 35 Ford. L. Rev. 1 (1966).

22 See generally Note, The Law on Skid Row, 38 Chi .-Kent L. Rev. 22, 44-45 (1961).
23 For example, in April 1957, a special study committee reported that a major cause 

of congestion in the courts and jails was the high number of drunkenness arrests. The 
committee suggested that “appropriate action be taken by the Chief of Police to 
encourage the policeman on patrol to make a more determined effort to send persons 
who arc simply intoxicated directly to their homes, and avoid where possible, arrest 
and detention.” Commissioners’ Comm, on Persons, Probation & Parole, Report 132

1957). In September of 1958, the department issued the following policy statement: 
District Inspectors shall direct Commanding Officers to instruct members 
of their commands, wherever reasonable and proper, to permit a person 
under the influence of alcoholic beverage to go home instead of arresting 
him. Provided, the person’s condition is such that he is not likely to 
injure himself or others and is not likely to be a source of public complaint 
or a subject of a police report.

Washington Area Council on Alcoholism and Drug xAbuse, A History of the 

One effort instituted prior to 1966 to conserve manpower in the 
District involved the elimination of the requirement that the arresting 
officer in a drunkenness case appear in court for trial. In early 1962, 
a procedure was established whereby arrested inebriates were asked, 
while still at the precinct lockup, whether or not they intended to 
plead guilty. One officer was then assigned to appear in court with all 
of the defendants entering guiltv pleas from his precinct. Since over 
80 percent of these court cases eventually produced a guilty plea, 
significant time saving was achieved. This change apparently removed 
an impediment to some drunkenness arrests; in 1963, the year follow
ing the change, the arrest rate increased bv 6,000 with no other ap
parent reason to explain the increase.

Perception of Public Pressure for Enforcement. The fact that
the criminal justice agencies tolerated the heavy burden imposed by the 
large number of drunk arrests, coupled with the fact that such arrests 
continued despite the police tendency to view such work as beyond 
their primary role, suggests the existence of strong external pressures 
encouraging such work. Further support for this notion is suggested 
bv the failure of police to change their practices in the face of numer
ous studies prior to 1966, suggesting that police policy be modified.23
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Research suggests that a general perception among the officers in the 
Washington Metropolitan Police Department that community attitudes 
required a very strict policy of enforcement of the drunkenness law 
provided this pressure. Many of the officers characterized the Washing
ton populace as predominantly southern in attitude, and, hence, in
tolerant of any instances of public intoxication. This feeling was 
coupled with the notion that Washington, D.C., as the nation’s capital, 
had to be kept clean of undesirables to maintain its role as a show
place for the nation.24

Problems of Drunkenness and Alcoholism in the District of Columbia 5 (1967) (on 
file at D.C. Public Health Dep’t). By all evidence now available, this directive had 
little impact. In the year the statement was issued arrests totaled 42,000. The following 
year the total was 40,000, hardly more than chance variation.

24 This aesthetic concern is not unique to Washington. It merely was more intense 
and generalized here than in other jurisdictions. In Connecticut, for example, the 
“major offense of the alcoholic offender is to become conspicuous as an annoyance in 
the cities and to offend the sensibilities of citizens and merchants in the downtown areas. 
Clearing the streets of the unpleasing sights has been left to the police.” E. Lisansky, 
The Chronic Drunkenness Offender in Connecticut 28 (1967). See also Foote, 
Vagrancy-Type Law and its Administration, 104 U. Pa. L. Rev. 603 (1956).

25 An impending problem for social workers and law enforcement personnel is that 
a pattern of scattered, small enclaves of derelict men rather than single large com
munities is becoming common. A variety of causes have been postulated for this 
phenomenon. See Bahr, The Gradual Disappearance of Skid Row, 15 Soc. Prob. 41 
(1967).

To a limited extent, these perceptions were founded in tradition. 
Enough evidence existed, however, to substantiate in the minds of the 
police that their characterization of the community desires was ac
curate. Perhaps most persuasive were the substantial number of com
plaints concerning public drunkenness. The number was never tabu- 
ated, but several officers observed that a large number of the drunken

ness arrests were in specific response to complaints concerning indi
vidual inebriates. Moreover, direct business pressure upon the depart
ment to handle the drunks was more apparent in Washington than in 
any other city studied. One businessman reported several meetings 
with deputy police chiefs and frequent complaints directed by his of
fice to the department, and said that several other businesses frequently 
applied pressure to the department.

The high visibility of Skid Row inebriates in Washington further 
served to increase public pressure. Their visibility is due to several fac
tors. Skid Row men are scattered throughout the city and have no 
one large area in which to congregate and avoid contact with normal 
society. Small clusters occur around the two mission houses and several 
flop houses, but large gatherings do not occur, primarily because of 
rhe policies of several city agencies to avoid Skid Row areas.25 The 



1970] The Public Drunk 1097

large crowds in the downtown sections and especially around inter
state bus and rail terminals serve as a magnet for the men and further 
expose them to the public. Many of the men, lacking inconspicuous 
and safe places to stay, merely wander among the ‘‘normal” sections of 
the city. This absence of lodging for the men adds to their visibility. 
The typical residences for destitute men—flop houses, hotels and church 
missions—are almost nonexistent in Washington. The two missions serv
ing derelict men refuse to accommodate intoxicated persons. The most 
frequently used “residences” for the men in Washington are the 
abandoned buildings in the poorest sections of the city. However, many 
arc forced by the lack of housing to “carry the flag” (walk the streets) 
all night, or at least until they are arrested.

Informal Police Practices and Traditions. The overriding aes
thetic basis for the arrests was often translated into a paternalistic, 
protective motivation. During years of frequent contact with the desti
tute men, many patrolmen developed a posture in the handling of 
these men which may best be described as that of a parent or protector. 
Many of the patrolmen suggest that the indigent public inebriates 
need help and must receive it, regardless of their preliminary resistance 
to aid.20 * * * * * * They claim that the derelicts are grateful for the help they 
receive. Even when arrest is resisted, when the men are sober, they 
allege that the men bear no ill feelings toward the police.

This view is supported by the notion that derelict arrestees do not view the crimi
nal process as punitive. See generally, Amir, Sociological Study of the House of 
Correction. 28 Am. J. Cor. 20 (1966); Rubington, Failure as a Heavy Drinker: The
Case of the Chronic Drunkenness Offender, in Society, Culture and Drinking 
Patterns 146 (D. Pittman & C. Snyder cds. 1962).

There are indications that repeated jailing docs produce some, minimal benefit.
Tlhe research team had a chance to observe arrested inebriates in two

United States cities that follow a policy of containing Skid Row alcoholics
in a clearly demarcated Skid Row area instead of arresting them fre
quently. The observers were impressed with the contrast between the

Washington is not regarded as a desirable or safe place for poor, 
destitute, debilitated, drunken men. The dangers of exposure to the 
elements or of attack by youth gangs or jackrollers served to justify in 
the minds of the officers the arrest of the men for their own protection. 
Additionally, the fact that the men would likely be jailed for a 30-day 
period played an important role in developing a police perception of 
how these men could best be helped. The long incarceration was char
acterized by the police as extremely beneficial, in that it provided a 
long period away from the heavy drinking that is common among the 
Skid Row men.27
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This protective motivation was expressed in the official policy of 
the department. Under a 1962 departmental order, any “person found 
on any public space or on any private property in a semi-conscious or 
unconscious condition, even though the person may be known to be 
of notoriously intemperate habits and has a strong odor of alcohol on 
his breath, shall be immediately removed to a hospital for examination 
in an effort to determine if such person is suffering from any serious 
illness or injury.” * 28 Despite the promulgation of this policy, the Dis
trict experienced a high rate of deaths in its jails—16 persons arrested 
for drunkenness died in police custody in 1964-65.29 The departmental 
directive had little effect upon actual practices. The D.C. General Hos
pital maintained a restrictive admissions policy, and permitted hos
pitalization only of drunken men with serious visible injuries. In 1965, 
only 1,922 of over 44,000 drunkenness arrests resulted in transportation 
to, and admittance in, General Hospital for medical attention.

highly debilitated appearance of the men who come into court under 
this laissez-faire system and the relatively healthy appearance of most of 
the Toronto regulars.

J. Olin, The Chronic Drunkenness Offender: Physical Health 62 (1968).
28 Metropolitan Police Dep’t, General Order No. 6, March 7, 1962.
29 Crime Report 476.
30 See note 8 supra.
31 361 F.2d 50 (D.C. Cir. 1966).

Although a paternalistic attitude characterized the majority of the 
officers, there are indications that some policemen were more punitive 
in their handling of the drunks. Many of the detoxification patients 
interviewed reported frequent instances of police beatings. Although 
these informants are highly unreliable witnesses, research in other cities 
suggests that it is likely that instances of brutality do occur. For ex
ample, in St. Louis where the police department has always been cred
ited with a progressive attitude towards the public inebriate, recent 
newspaper articles disclose that derelict drunks have frequently been 
dumped on the river front and beaten by patrolmen.30 31 Where the dere
lict men are scattered, as they are in Washington and St. Louis, de
partmental control is difficult and individual attitudes influence the 
actions of each officer.

THE IMPACT OF EASTER

In 1966, traditional patterns of drunkenness arrest and conviction 
were disrupted by the U. S. Court of Appeals decision, Easter v. Dis
trict of Columbia.21 The court held that a chronic alcoholic could not 
be criminally convicted for public drunkenness, predicating its holding 
upon statutory interpretation and upon its belief than an alcoholic can
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not be held responsible for conduct arising out of his disease.32 The 
court, however, intimated that confinement for inquiry or treatment 
lies within the constitutionally permissible means for dealing with such 
alcoholics.33

32 Id. at 51. But see Powell v. Texas, 392 U.S. 514 (1968) (conviction for public 
drunkenness held not to constitute cruel and unusual punishment). The confusion 
resulting from Easter is discussed in a number of articles. See, e.g., Hutt, The Changing 
Legal /Ipproach to Public Intoxication, 31 Fed. Prob. 40 (1967); Hutt, The Recent 
Court Decisions on Alcoholism: A Challenge to the North American Judges Ass’n and 
Its Members, in President’s Comm’n on Law Enforcement and Administration of 
Justice, Task Force Report: Drunkenness 109 (1967); Merrill, Drunkenness and 
Reform of the Criminal Law, 54 Va. L. Rev. 1135 (1968).

33 361 F.2d at 53.
34 The pressure for change was not limited to sources outside the Government. A 

task force was appointed by several D.C. agencies to study the potential effects of 
Easter. Its report contained several recommendations for new programs which were 
never implemented. See Chronic Drunkenness Offender Task Force, Possible Effects 
of Lewirt Faster Case on Treatment of Chronic Alcoholics in the District of Columbia, 
Report (unpublished manuscript March 1966) (on file at D.C. Public Health Dep’t).

35 The D.C. Crime Commission report is highly critical of the activities of the 
Corporation Counsel during this period. “We believe that the Corporation Counsel had 
at the very least an obligation to call the court’s attention to such facts as prior 
record or adjudication which suggested chronic alcoholism.” Crime Report 488.

The Easter decision was preceded and followed by extensive pub
licity in the Washington newspapers, and by continued pressure on the 
part of a small group of reformers to force the District of Columbia 
government to establish treatment-oriented programs for intoxicated 
men.34 Under this constant reform pressure, the judges of the D. C. 
Court of General Sessions enforced the Easter ruling, and there evolved 
a period of extreme confusion, out of which grew a controversy be
tween the Court of General Sessions and the District of Columbia gov
ernment concerning the availability of adequate resources for the alco
holic arrestees.

The aftermath of the Easter decision placed the Washington police 
under many conflicting pressures. Although the rulings of the court 
did not permit the police to incarcerate many of the intoxicated men 
for extended periods of time as had previously been possible, there 
was no apparent let-up in the number of complaints received by the 
police. Buttressing these community pressures were the reactions of 
two high level policy sources within the criminal justice system. The 
Corporation CounseFs office, which is charged with prosecuting the 
drunkenness cases, refused to exercise discretion to decline prosecution 
of known alcoholics, and continued prosecution of all cases brought 
to its attention.35 Somewhat similarly, the command structure of the 
police department failed to reformulate its policy. The police chief 
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urged that drunkenness arrests continue, and that the decision of who 
is a chronic alcoholic be left to the courts.36 Moreover, there are indi
cations that patrolmen were informally told of a command level resistance 
to the Easter ruling. In spite of such impediments and resistance, de
mands for reform continued. Additionally, there were suggestions that 
if the police continued to arrest men who had been adjudicated to 
be alcoholics, they would do so in the face of possible charges of false 
arrest. With these conflicting pressures upon them, it is not surprising 
that the Washington police acted in a confused manner.

3fi Washington Evening Star, Nov. 3, 1966, § B, ar 4, col. 1.
37 Crime Report 979 n.67.
33 Id. at 488.

Although the drunkenness arrest rate dropped by ten percent for a 
brief period after the Easter ruling, arrests came to be more and more 
limited to the indigent and derelict.37 Principally, this reflects police 
reaction to the complaints of a community which had become ac
customed to having all “undesirables” removed from its streets. Un
der the old process, the drunk could be sentenced to long-term con
finement. After Easter, the alcoholics were released onto the streets 
again after spending only one night in custody.38 This made them even 
more visible and the police, as a front-line agency, received the brunt 
of a pressure born of public displeasure at this increased visibility.

The Easter decision disrupted the protective relationship that the 
police had developed toward the derelict men. By police characteriza
tion, the destitute drunks had come to rely on the police for protec
tion, and the police viewed many of the men as if they were children 
entrusted to police care. The primary resource available to the police 
in caring for the men was the jail sentence. The Easter decision took 
away the expectation of this long sentence, but did not remove the of
ficer’s conception of his responsibility toward the derelict men.

Attempts were made to avoid Easter through the use of other statu
tory sections, such as the disorderly conduct provisions. Through such 
artifice, longer incarceration of the destitute could be secured if the 
officer considered it desirable. Reform pressure upon the courts, how
ever, kept this practice to a minimum. Many of the cases based on dis
orderly conduct or vagrancy charges were thrown out as constituting 
transparent attempts to avoid the Easter ruling. Dismissal of these cases, 
however, only added to the policeman’s confusion. After several months, 
many officers came to interpret the Easter decision as holding that they 
were without power to deal with derelict men, even when such men 
were obnoxious or were en^aijed in acts of vandalism.

Tn the wake of Easter, the tool used by the police to care for the 
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:..en was drastically altered, and the perception that community de
sires required strict enforcement began to crumble. Initially, police dis
missed court-applied pressures, public statements of reform leaders, and 
critical newspaper coverage as not reflecting the prevalent “grass 
mots” public sentiment for removing undesirables from the streets. 
However, the number of complaints concerning these men, which 
had been an important element in maintaining the police perception of 
community sentiment, began to drop. At the same time, local and na
tional rioting, coupled with a growing level of violent crime, appeared 

produce an increased public concern with violent criminal activity.
W ith such forces at work, the policeman’s perception of community 
desires underwent change, resulting in fewer arrests for drunkenness and 
the leaving of public inebriates on the streets.”9

Washington Area Council on Alcoholism and Drug Abuse, A History of the 
Problems of Drunkenness and Alcoholism in the District of Columbia 37, 41 (1968) 
on file at D.C. Public Health Dep’t). The number of persons brought to court 

steadily decreased, as the following figures show:
Period Number

6-1-66 to 12-31-66 14,983
1-1-67 to 12-31-67 11,312
1-1-68 to 6-30-68 4,133

Letter from Frederick B. Beane, Jr., Chief Deputy Clerk, D.C. Court of General 
Sessions, Criminal Division to R. Nimmer, July 23, 1968.

40 The grant was made available through Title I of the Omnibus Crime Control and 
Safe Streets Act of 1968, 42 U.S.C. § 3701, which established grants to support the use 
of innovative techniques in the approach of police departments to aspects of criminal 
usticc administration. A similar grant for a detoxification facility was made to the 

St. Louis Police Department. The Washington grant of 5158,781 was for the 13
onth period of October 1, 1966 to October 31, 1967. Office of Law Enforcement 

Assistance, U.S. Department of Justice, Grants and Contracts Awarded Under the 
Law Enforcement Assistance Act 40 (fiscal 1966—fiscal 1968).

THE IMPACT OF THE PILOT DETOXIFICATION CENTER

Practices under the pilot detoxification program represent a final 
chapter in the history of police relations with the public inebriate prior 
• the Hagan Law. The pilot detoxification facility came into existence 
:nder a Justice Department Office of Law Enforcement Assistance 

errant* 40 made shortly after the Easter decision. For reasons that are dif- 
ricult to determine, it was not until 18 months after the Easter decision 
t it the Public Health authorities implemented the program. Par- 
ricipants in the planning process refer to problems of establishing legal 
justification for taking a man to the center and problems related to the 
structural design of the facility. Nevertheless, the delay fits a pattern

’ Health Department immobility in the face of reform pressure similar 
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to its refusal to respond to court-ordered pressure to develop facilities 
for men excluded from the criminal process by Easter.41

41 While the D. C. Crime Report notes the existence of the comprehensive plan for 
alcoholism treatment of the Department of Public Flealth it comments that “[biased on 
the responses of District officials to the Easter ruling, the Commission has substantial 
doubts that they have the requisite determination or expertise to execute a compre
hensive treatment program for alcoholics.” Crime Report 492.

42 This precinct, with only 6.2 percent of the total drunk arrests in fiscal year 1965, 
had a lower drunkenness arrest percentage than five other precincts. Id. at 477.

43 This area experienced over 11,000 arrests for public intoxication in fiscal 1965. Id. 
The selection of a rundown area by the Department of Public Health was intentional. 
Public Health wanted to have the permanent center in an area in which inebriates 
would continue to congregate for many years so as to make access to the facility 
less difficult. Towards that end, the Department obtained assurances from the Depart
ment of Urban Renewal that it had no plans to become involved in that area. 
However, the 1968 Washington riots substantially destroyed much of the area and 
the Department of Urban Renewal presently is considering plans for rebuilding the 
neighborhood. The detoxification staff feels that the facility may have to move at the 
expiration of its current five-year lease in order to remain centrally located in relation 
to the hangouts of the public inebriates.

44 C. Neyman, Jr. & A. Riordan, Evaluation of the Emergency Care Program for 
Acute Alcohol Intoxication at the Detoxification Center, Washington, D. C. 4 
(Quarterly Progress Report, Apr. 1-June 30, 1969). Referrals have always been made 
by the Detoxification Center staff but to little effect. Even so, the Center has de
veloped a policy that no patient, regardless of the number of his admissions, is 
released until he has been screened by a social worker associate and referred to 
outpatient care, unless he states specifically that he does not want a referral. Presently, 
of the patients not referred to the Alcoholic Rehabilitation Center at Occoquan, the 
majority arc referred to the Public Health Alcoholic Out-Patient Clinic. During the 
second quarter of 1969, 788 referrals were made there. Of the 494 referrals during 
the first quarter of 1969 only thirteen are known to have reported to the clinic. The 
Center’s staff believes that a much greater number did report but did not present 
their referral cards. Id. at 14-16.

When it first opened, the Center comprised 25 beds in the basement 
of the D.C. General Hospital. The patients were held at the Center 
for three to five days and the maximum capacity was quite low. While 
no geographic limitations were placed on persons coming without police 
escort, police admissions were taken from only within the jurisdiction of 
the Fifth Precinct.42 This limitation resulted in the admission of a 
higher class of inebriates. This geographic limitation was changed 
in April of 1968 upon the Center’s removal to a newly constructed 60- 
bed facility located in an area with the city’s highest drunkenness ar
rest rate, and in which most of the arrestees were of a Skid Row 
variety.43 The new facility provided several beds for drying-out the 
men and a larger area in which they were placed under medical super
vision during the remainder of their stay at the Center. During the 
period as a pilot program at the new location, the maximum possible 
stay was five days.44 Although rehabilitation efforts were not con
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ducted at the Center, the men could receive referrals to such facilities.
The rate of admission to the pilot program was low, particularly 

at the General Hospital. When the facility was moved, the admissions 
rate increased, and during the first four months at the new location, 
there were 1,126 admissions.45 Nonetheless, the majority of these ad
missions were not police initiated, and the frequency of police use of 
the Center was unsatisfactorily low.46

45 While there was a small rise in the number of admissions each month, the 
program never reached a sizeable number of public intoxicants. Statistics for this 
period of 1968 at the new detoxification facility are: May—248 admissions; June—308 
admissions; July—390 admissions; August—422 admissions; September—533 admissions; 
October—493 admissions. Id. at 12.

The principal explanation for the increase of admissions was the location of the 
new facility. As the Detoxification Center was now near the principal areas where 
the inebriates congregated, it was much easier for them to come in on their own.

48 From May to July 1968, inebriates could be brought in only by patrolmen from 
the second precinct, and the number of police admissions for these three months were 
52, 40 and 99 respectively. Commencing in August, the first precinct was also allowed 
to bring inebriates to the Center, giving the facility jurisdiction in the two areas 
of the city with the highest concentration of public drunkenness arrests. Nevertheless, 
in August, there were only 186 police referrals; in September, 138; and in October, 123. 
C. Neyman, Jr. & A. Riordan, Evaluation of the Emergency Care Program for 
Acute Alcohol Intoxication at the Detoxification Center, Washington, D. C. 5 
^Quarterly Progress Report, July 1-Sept. 30, 1969).

47 Authority for protective custody rests in a statutory recognition of the 
common law power of the police to civilly detain on an emergency 
basis persons dangerous to themselves. . . .It is implicit in General 
Order No. 6, 1962 Series, of the Metropolitan Police Department, autho
rizing police removal of semi-conscious or unconscious persons to a 
hospital for examination ... it is practiced by the police regularly when 
they rush epileptics and heart attack victims to hospitals without first 
obtaining an informed consent.

Crime Report at 497.

The lack of use of the Center by the police during this period re
sulted principally from confusion concerning police authority to pick 
up and transport the men to the Center and not from any generalized 
notion that the men should be punished or harrassed, as was suggested 
by several reform leaders. The police were subjected to contrary views 
as to their authority to make the pickups. The “Drunkenness” section 
of the D.C. Crime Commission Report, issued during this period and 
drafted primarily by Peter B. Hutt, a leader in the reform effort, stated 
that the police had full authority to take inebriates to the public 
health service, despite the apparently debilitating impact of Easter upon 
their authority to make criminal arrests. Their authority, it was said, 
rested in their statutory and common law pow’er to detain on an emer
gency basis those in need of care or dangerous to themselves, such as 
the epileptic or heart attack victim.47 Nevertheless, several officials with
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in the criminal system doubted the legality of protective custody ar
rests and the conflict carried down to the police level.48 The acting 
Corporation Counsel at the time of the Easter decision took the posi
tion that the police were required to arrest for public drunkenness all 
inebriates found on the street.49 Moving from this hypothesis, he 
stated that the proper procedure would be to arrest and book the in
ebriates for public drunkenness, and only thereafter discuss the pos
sibility of using the detoxification center. Director of Public Safety 
Murphy took a second position, stating to the press that the police 
would no longer pick up alcoholics unless they could not care for 
themselves.50 He apparently based this upon the Easter ruling and the 
fear that false arrest charges would arise out of the arrest of known 
alcoholics.

48 T here also were expressions of doubt from officials not in the system. During 
the Hearings of the House Subcommittee of the Committee on the District of 
Columbia on the Hagan bill, the Chairman, Congressman John Dowdy, challenged the 
legality of protective custody pickups. He argued that these were arrests. “If a person b 
in the presence of an officer, and the officer won’t let him go somewhere, or go 
wherever he wants to, he is under arrest.” Hearings on EER. 6143 Before the Subconnn. 
No. 3 of the House Corrtm. on the District of Columbia, 90th Cong., 1st Sess. 61 (196“'.

49 It was the belief of the acting Corporation Counsel that the Easter decision had 
not altered the responsibility of the police to arrest every individual found breaking 
the public drunkenness law. It was noted that Judge McGowan, in a concurring 
opinion in Easter, had stated that the power of the police was not altered by the 
Easter ruling: “The community will not tolerate uncontrolled drunkenness in public 
places, and will insist that the police act to remove it as before.” Easter v. District o 
Columbia, 361 F.2d 50, 60 (D.C. Cir. 1966) (McGowan J., concurring).

50 See Washington Post, May 1, 1968, § A, at 22, col. 1.
51 Metropolitan Police Dcp’t, General Order No. 5, March 7, 1968.

The police initiated a somewhat unwieldly processing approach in 
an attempt to solve this muddle. Inebriates were taken to the pre
cinct stationhouse and booked on the public drunk charge. Thev 
then were presented with the opportunity to choose to go to the De
toxification Center. If willing, the men were left at the Center, and 
upon certification by the Director of the Detoxification Center that 
the drunk was “motivated for treatment,'’ criminal charges were 
dropped.51 Many patrolmen interpreted the new state of affairs as leav
ing them powerless to help the drunk unless he consented to their ac
tions. Supplemented by the general police view that the men were un
likely to accept help willingly, this interpretation easily converted 
into a belief that they were powerless to pick up the men.

There were, of course, other factors contributing to the police re
luctance to use the new system. At about the time of the move of the 
Center to its new facilities, the city experienced a destructive riot and 
there are indications that this caused a reordering of priorities within 
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the department, with drunk arrests becoming less important. The police 
also came to the notion that the new program released the men too 
soon, giving them little help and returning them to the street all too 
quickly. Finally, the confusion over police authority may partially have 
stemmed from a deficiency in the communication of orders.52

The Metropolitan Police Department has been deficient through the years 
in developing procedures which enable the Chief of Police to communicate 
rhe Department’s policy to rhe officer on the beat. According to the 
IACP [International Association of Chiefs of Policel, there is no written 
policy governing the issuance of dissemination of directives, methods for 
their distribution arc inadequate, and there is no uniform indexing system. 

Crime Report 150.
• Pub. L. No. 90-452, 82 Stat. 618 (codified in scattered sections of 14, 24, 25 D.C. 

Code Ann.).
•'»D.C. Code Ann. § 24-521 (1968). The police department reiterated this policy 

determination in their order on police implementation of the bill’s requirement. Metro
politan Police Dep’t, General Order No. 11, Oct. 24. 1968. Individual patrolmen have 
pointed to this language for justification of their present avoidance of handling public 
drunks. As one patrolman said: “It’s no longer our problem. The bill takes it out of 
our hands.”

D.C. Code Ann. § 24-523 (a) (I) (1968).

-

Practices Under the Hagan Act

1 he same reform group which was active in the Easter appeal con
tinued to press for reform of the laws, and eventually it was instru
mental in achieving passage of the District of Columbia Alcoholic Re
habilitation Act of 1967 (the Hagan Act),53 thereby establishing a 
broad program of alcoholic rehabilitation services in the District. Of 
particular concern here, since it most directly involves the police, are 
rhe provisions of the Act establishing a public health system to replace 
rhe criminal laws relating to public intoxication. The Hagan Act directs 
.ill public officials in the District to “take cognizance of the fact that 
public intoxication shall be handled as a public health problem rather 
than as a criminal offense . . . .” 54 In line with this redefinition, the 
new law directs the District Government to establish one or more de
toxification centers with a total capacity of no more than 150 beds. 
These centers arc to provide “appropriate medical services for intoxi
cated persons, including initial examination, diagnosis, and classifica
tion." 55 The medical director of each center is empowered to determine 
whether an individual should be admitted to this facility as a patient, 
or be transported to some other public health facility. Those who are 
admitted as “voluntary” patients may be required to remain until sober 
or no longer incapacitated, but in no event may they be held longer 
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than 72 hours.56 The Center is required to accept persons brought in 
by the police and walk-in admissions on an equal basis.

Since the Public Health Department did not, and has not, estab
lished additional detoxification facilities, the Hagan Act had the ef
fect of making the existing Center responsible for the entire city.57 In 
order to deal with the expected increase in admissions, the treatment 
program at the Center was modified. Whereas the original demon
stration program called for holding each patient from three to five 
days at the Center, the modification called for release after one day and, 
in situations in which there continued to exist extreme physical prob
lems, referral to a subsection of the District’s long-term treatment fa
cility.58 Thus, the Center was able to accommodate up to 60 men 
each day.

™ld. § 24-524(a) (1968). The Detoxification Center normally uses two categories to 
classify entering patients, “informal” and “voluntary,” depending upon the evaluation 
of the admitting nurse as to a patient’s condition and whether he walks in or is taken 
to the center by police. The informal patient (self-admitted, fair condition) is under 
no legal constraint to remain at the center. Usually these men will stay one day on 
their own volition. The “voluntary” patient may be detained as an in-patient until 
sober and no longer incapacitated, up to a maximum of 72 hours. While not 
mandatory, attempts are made by the staff to secure the patient’s signature on the 
Voluntary Detoxification form, Public Health Form 87950. If the patient refuses to 
sign, the nurse in charge will fill out the bottom section of the form, which gives the 
Health Department authority to detain the patient. Approximately 40 percent of the 
patients admitted to the Detoxification Center are placed in this classification.

57 An additional detoxification facility, for women as well as men, was planned 
for the northeast section of the city. Construction was to have begun in December 
1969, but due to a lack of funds it was postponed. Presently, it is not expected that the 
second center will ever be built.

58 The average stay at the Detoxification Center has slowly decreased as the number 
of admissions has risen. The following chart includes the period when the Detoxification 
Center was at D.C. General Hospital.

C. Neyman, Jr. & A. Rindor, Evaluation of the Emergency Care Program for Acute
Alcoholic Intoxification at the Detoxification Center, Washington, D.C. 7 (Quar

Average Day’s Stay Total Admissions
July 1968 3.32 389
Aug. 3.91 421
Sept. 2.63 532
Oct. 2.17 488
Nov. 1.88 565
Dec. 2.20 554

Jan. 1969 2.77 649
Feb. 1.54 828
Mar. 1.43 935
April 1.03 1109
May 1.01 1083
June 1.08 1002

terly Progress Report, July-Sept. 30, 1969).
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Although police use of the Center increased after the new legislation, 
it continued to remain remarkably low when compared to the arrest 
rates that the District had previously experienced. During the summer 
of 1969, police admissions exceeded the self-admission rate for the 
first time. Recent admissions records indicate that the police use of the 
Center has leveled off to approximately a one-to-one ratio with walk- 
ins, or an average of less than 500 per month.59 This reflects an annual 
rate of 6,000, or one-seventh of the arrest rate in the years prior to 
Easter. If not for the fact that the Center also admits walk-in patients, 
it would be substantially underemployed most of the time.

Thus, an issue confronting the new system is the fact that at no 
time pior to or following the Hagan Act has the rate of police admis
sions to the Detoxification Center approximated the arrest level tradi
tional in Washington.00 Although the Center has been filled to capacity 
because of the heavy intake of self-admitted patients, the fact of this 
non-use by the police is significant. The self-admitted inebriates are 
those whose physical condition is such as to enable them to walk into 
the Center, or whose family or friends have taken them there. Po
lice admissions are designed to reach those whose immediate physical 
condition or location prevents them from reaching the Center with
out assistance, and who have no family or friends to bring them in. To 
the extent that the police are now leaving these persons on the street, 
rhe Center fails to reach perhaps the most important portion of those 
intended to benefit by it.

Since there is nothing to indicate that the lower arrest rate reflects 
any decrease in the number of public inebriates on the streets of Wash-

1969 Admissions to the Washington Detoxification Center
59

June July Aug. Sept. Oct. Nov. Dec.
Admissions 1002 1007 1115 1003 954 1043 954
Police Referred 487 427 487 486 444 497 436
Letter from Mrs. Doris S. Bradley, Director of the Detoxification Center to Raymond 
Nimmer. January 23, 1970.

60

1968 to 1969
Police-Referred Admissions

1966 to 1967
Drunkenness Arrests

Nov. 1966 3566 1968 188
Dec. 2411 207
Jan. 1967 2844 1969 247
Feb. 2368 356
March 3039 474
April 3055 619
Mav 2698 609
Arrest statistics were supplied by the Metropolitan Police Department. Detoxification 
admission statistics were supplied by the Public Health Dep’t.
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ington,61 the explanation for the decrease must be sought within the 
police department and the new system. Research indicates that the cause 
of the lower level of official police contacts with public inebriates 
can best be discussed in terms of two broad categories: (1) confusion 
concerning police authority and (2) exercise of police discretion not 
to become involved with intoxicated men.62

01 “It is wholly unrealistic to believe that they [the public alcoholics] have stopped 
drinking or are no longer on the streets. It appears that they are simply drunk on 
the streets, and are left alone unless they wander out of the Skid Row section of the 
District.” Washington Area Council on Alcoholism and Drug Abuse, A History of the 
Problems of Drunkenness and Alcoholism in the District of Columbia 38 (1967) (on file 
at D.C. Public Health Dcp’t).

02 An additional factor might be noted which, although it has not influenced the 
rate of police pickups, functions as a potential limiting factor within the system. 
Because of the many self-admitted patients, the Detoxification Center has operated 
at or near capacity since the Hagan Act was enacted. Any substantial increase in 
police admissions would eventually result in an overload of the facility and the 
resulting unavailability of bed space would limit police use of the system.

D.C. Code Ann. § 24-524(a)(1)(2) (1968).
(M There are over 50,000 chronic alcoholics in the District of Columbia. 

About 6,000 are public charges, and the remainder have private resources 
on which they can rely ... it is clear that, even with the passage of this 
bill, the District of Columbia will not have sufficient programs and facilities 
for all of the inebriates found on the streets. ... It is intended that 
the public health facilities provided for in this bill will be used primarily 
by destitute inebriates and those in serious medical difficulty. Inebriates 
who can be sent to their homes, or who have sufficient resources to 
afford private health facilities, should not and will not be handled as 
public charges. We must concentrate our public resources upon the 
derelict inebriate, and send those who can afford it to private resources.

Hearing an S. 1515, S. 1740, and H.R. 14330 Before the Subcorinn. on the Judiciary of 
the Senate Conrm. on the District of Columbia, 90th Cong., 2d Sess. 65 (1968).

CONFUSION OVER AUTHORITY

The intent of the Hagan Act is to give the police full authority to 
remove all public inebriates from the streets and into the Detoxification 
Center. The Act provides that “any person who is intoxicated in pub
lic—(1) may be taken or sent to his home or to a public or private 
health facility, or (2) if not taken or sent to his home or such facility 
under paragraph (1), shall be taken to a detoxification center . . . .” 93 
Although the language suggests that the Center be used primarily 
for the indigent, homeless inebriate,04 this preference in no way im
pinges upon the implicit authority of the police to become involved 
with any public inebriate.

Despite the clear command of this language, other factors combine 
to frustrate its ability to end the confusion concerning police authority.
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Some of the blame may be assigned to other sections of the Act. The 
1 lagan Act amends the criminal provisions relating to public intoxica
tion, adding the concept of danger to self or others. It provides that: 
"No person in the District of Columbia, whether in or on public or 
private property, shall be intoxicated and endanger the safety of him
self or of any other person or of property.” 65 Persons found in violation 
of this provision are to be taken to the Detoxification Center and a vio
lation notice is to be left with the director of the Center. When the 
arrestee is sober, a diagnosis for alcoholism is conducted and, if he 
is an alcoholic, criminal charges may be filed for purposes of obtain
ing commitment under other sections of the law. If he is not, the 
violation is processed as any other criminal charge would be.

G5 D.C. Code Ann. § 25-128(a) (1968).
GGS. Rep. No. 1435, 90th Cong., 2d Sess. (1968), reprinted at 114 Cong. Rec. 22317 

(1968).
*" Metropolitan Police Dep’t, General Order \'o. 10, Sept. 7, 1968 (emphasis added).

The apparent intention was to establish a method for handling dis
orderly inebriates. In practice, however, this provision, and the legis
lative committee commentary on it, has been read by many patrolmen 
and command personnel in the department as indicating restrictions 
on police authority with respect to all public inebriates. One officer 
observed that police were merely enforcing the language of the Senate 
Committee Report which states that ”the normal manifestations of 
intoxication—staggering, falling down, sleeping on a park bench, lying- 
unconscious in the gutter, begging, singing, and so forth—although per
haps disagreeable and disturbing to the senses, do not constitute a sub
stantial and immediate danger . . . .” 66 The Report’s observation, al
though merely commentary on the “danger to self, others, or property” 
provision, was taken to suggest that the police were unauthorized to 
handle inebriates who do not constitute some substantial and immediate 
danger.

Much of the uncertainty must be credited to the atmosphere of con
fusion in the aftermath of the Easter decision. Police relations with the 
Detoxification Center prior to the enactment of the Hagan Act are 
part of this history. Shortly after the Act was signed, but two months 
before it became effective, the department issued an order providing 
that an “individual who is intoxicated in public, and who is not en
dangering his own safety or the safety of any other person, or prop
erty’, may, with his consent, be taken or sent home or taken to the 
Detoxification Center . . . .” GT Although defining procedures with re
spect to the pre-Hagan Detoxification program, the timing of this 
order made it appear applicable to police activity under the new law.



1110 The Georgetown Law Journal [Vol. 58:1089

When the Hagan Act became effective, a new order was issued de
scribing police authority under the Act, including their right to act 
without consent of the inebriate, but due to its length and complexity 
and a failure to distribute it adequately, many officers continue to be
lieve that they have no authority to act without the consent of the in
toxicated person. The comment of one patrolman expresses the at
titude of many: “Now the drunk can tell me to take a walk when 
he doesn’t want to go to the Detoxification Center.”

Thus, many Washington patrolmen believe either that consent is 
necessary, or that their authority is limited to situations in which the 
inebriate is “dangerous.” This confusion is perpetuated by the Police 
Department command structure’s reluctance to admit to the prevalence 
of the misinterpretation of the new law. Also, although there have been 
some published comments, neither the reform group nor the Public 
Health Department has become involved in instructing the patrolmen 
concerning the proper interpretation of the law.68

G8 An attempt was made by the head of the alcoholism division of the Public Health 
Department and the chief clerk of the criminal court to prepare a manual of procedures 
under the new act. This project was abandoned when no consistent pattern of court 
treatment of alcoholic defendants could be ascertained. The manual was supposed to be 
a start towards clarifying the new law for those involved with its implementation. The 
unpublished draft states that those public intoxicants not taken home or to a public 
or private health facility must be taken to the Detoxification Center. See General 
Procedures, Alcoholic Rehabilitation Act of 1967, at 3 (unpublished draft on file at 
D. C. Public Health Dep’t).

09 “District Inspectors shall direct Commanding Officers to instruct members of their 
commands, wherever reasonable and proper, to permit a person under the influence of 
alcoholic beverage to go home instead of arresting him.” Crime Report 475

THE EXERCISE OF POLICE DISCRETION

Lhe relatively low level of use of the Hagan Act is not caused 
solely by confusion concerning police authority. Even if this con
fusion were cleared up, the level of use would probably increase only 
slightly. This underemployment is best explained as an exercise of police 
discretion.

An officer who observes a public inebriate has three alternatives: 
(1) take him to the Detoxification Center; (2) handle him informally 
(send him home, take him to a church mission, etc.); or (3) ignore the 
situation. Present attitudes within the department indicate that, of 
these three, the detoxification alternative would be the least frequently 
taken. These attitudes are not a product of the statutory preference 
for sending the inebriate home or to a hospital; the statutory language 
merely restates a pre-existing departmental policy statement.60 The 
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Hagan Act would seldom be invoked for even the homeless and indi
gent. Influencing the exercise of discretion at every police level, rather, 
are the notions that handling the intoxicated is no longer a task de
serving substantial police effort and that the Hagan treatment approach 
is an inappropriate way of dealing with these persons.

Inappropriate task. The strict enforcement of the drunkenness
law prior to the Easter decision did not result from a determination 
that, in the abstract, the task should occupy a large portion of the 
time of patrolmen. Rather, it developed in response to police percep
tion of strong community pressure to remove the intoxicated men 
from the street and, to a lesser extent, because the patrolmen felt that 
arrest and confinement benefitted the destitute inebriate and provided 
him with an otherwise unavailable service. As has been discussed earlier, 
the police perception of community attitudes was affected by the Easter 
decision and subsequent events. Reform and court pressure combined 
with a decreased level of public complaint to cause the police, indi
vidually and as a department, to make an informal reassessment of their 
enforcement priorities. Even before the public health law was enacted, 
the drunkenness arrest rate had dropped, and the police were leaving 
many destitute inebriates untouched on the streets.

Significantly enough, the reassessment was made at a time of in
creased public concern over violent behavior. In Washington, this in
creased awareness was stimulated by the severe rioting in early 1968. 
The public inebriate was no longer considered an important police 
concern or as a desirable focus for substantial resource commitment. 
Moreover, even before the riots, departmental resources were insuf
ficient to deal with violent crime while at the same time being heavily 
allocated to the handling of the pubic drunk. The five percent of all 
police manhours devoted to drunkenness arrests represented a sub
stantial drain on police time, while the vehicles needed to transport 
the men represented a substantial burden on the already limited ve
hicular resources of the department.70 In light of these factors, the re
ordering of priorities which occurred appears to have been inevitable.

70 During the fiscal year, there were 108 scour cars and 14 patrol wagons assigned 
to rhe ordinary duties of the fourteen precincts. Metropolitan Police Dfp’t, 
Washington, D. C., Annual Report 12 (1967).

The enactment of the Hagan Act itself cooperated in bringing about 
the reordering of priorities. The tenor of the hearings on the bill and 
the bill itself is that public drunkenness is not properly a criminal prob
lem but rather a public health problem. This influenced the police in 
different ways. Insofar as the police view themselves as primarily a 
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criminal agency and tend to consider “non-criminal” tasks as inci
dental low-priority operations, many now assert that they can no 
longer be troubled with handling the inebriate. A small minority of 
the patrolmen, moreover, go so far as to assume that what is not a 
“criminal problem” is not a “police problem.” As one patrolman noted, 
“It’s no longer our problem, the bill takes it out of our hands.''

Official policies of the police department itself recognize the dis
tinction between public health activity and crime control. An order 
of the department states that “it is the policy of this department to co
operate to the fullest extent practicable (short of diverting substantial 
police manpower from law enforcement tasks to the Detoxification 
Center Program) with the Department of Public Health program 
....’’ 71 Moreover, since it did not adjust its internal evaluation criteria 
after the Hagan Act, the department now effectively discourages 
drunkenness pick-ups. Under the Hagan Act, a police pick-up of an 
intoxicated man is not considered to be an arrest. Under an evaluation 
system premised upon the number of arrests made by an officer, these 
pick-ups are not counted, but are evaluated on a par with assisting a 
pregnant woman to reach a hospital. Phis removes what had been a 
strong incentive for individual patrolmen to make drunkenness arrests, 
their one time status as a low risk, readily available method of enhanc
ing one’s evaluation within the department.

71 Metropolitan Police Department, Memorandum Order No. 5, Jan. 19, 1968. There 
are indications that the new system reduces police manhours needed for processing 
pick-up data. This is not the crucial variable, however, for the more serious problem 
is that of the time spent by the patrolman on the street. The new program docs 
nothing to conserve this aspect of police manpower allocation.

Inappropriate Treatment. The Detoxification program intro
duces a series of assumptions and a treatment orientation which con
flicts with the previously existing approach of the police and the crim
inal system. The conflict is not stated simply by referring to the dif
ference in formal labels—“criminal” and “public health”—for police 
activities often were designed to benefit the indigent inebriates.

The emphasis of the detoxification process in Washington is upon 
short-term compulsory confinement with longer confinement avail
able if the patient desires it. This must be compared to rhe 30-day con
finement given to the average indigent defendant under the previous 
system. The longer-term model was functional in removing the men from 
the streets for long periods. It also was interpreted as being beneficial 
to the men by giving them time to dry out, recuperate from extended 
drinking, and rebuild their physical condition. Now, the police de
risively observe, the men are back on the streets the next day. The 
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new system, moreover, provides an expensive and relatively plush en
vironment for the men. Although the medical supervision is recog
nized as desirable, the police seem to prefer a spartan though not 
punishment-oriented facility. The new program “molly-coddles” the 
men, they contend, and permits them to abuse the beneficence of the 
state.

These differences of view create a gulf between the new system 
as the patrolmen see it and the system as the public health and reform 
elements see it. Nevertheless, no attempt has been made to bridge the 
Lrulf with lines of communication. Planners of the new law paid too 
little attention to the police role in implementing the new system. They 
either mistakenly assumed that the police would recognize the bene
fits of the new approach or failed to appreciate the amount of dis
cretion police possess in enforcing the law. Since rhe law’s enactment, 
there has been no attempt by the Public Health Department to in
struct patrolmen on their role in the new system. No course on the 
subject of detoxification is offered at the police academy, and Public 
Health personnel are uninterested in establishing one. The command 
structure of the Police Department, moreover, sees no need to take 
rhe initiative in establishing such instruction. This lack of communica
tion. in addition to doing nothing to moderate the friction within the 
police department caused by a program imposed from without, permits 
the long held views of the police to £o unchallenged. Measured accord
ing to their previously held interpretation of the needs of the men and 
how best to treat them, their conclusion that the new system is in
appropriate is not surprising.

Conclusion

Various explanations for the low level of use of the detoxification 
center have been offered. Often repeated during interviews was the 
remark that much of the difficulty is attributable to the former Chief of 
Police who personally disliked the Easter decision and the new legislation. 
Allegedly, he informally ordered the lower enforcement to stimulate 

a public reaction against the new approach, with the expectation that 
rhe law could then be changed. These allegations cannot be confirmed 
or denied, but it can be asserted that such an explanation is overly 
simplistic and tends to ignore basic difficulties which may be inherent 
in any attempt to retain the police as the intake agency for a public 
h«alth program.

In view of their crucial role in the detoxification scheme, it is patently 
insufficient to simply obtain a statutory redefinition of the police role 
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and expect that they will conform to the new values stated therein. 
The police are not to be so easily led and we must expect them to react, 
not as opinionless instruments, but as individuals with well-settled views. 
They will respond to a new process in the terms in which they see it 
and with a view towards the context of their larger role in the com
munity. To the extent that this produces action inconsistent with the 
purpose of the new program (i.e. systematically leaving prospective 
patients on the street), it is incumbent upon the advocates of the new 
program to take affirmative steps of instruction and persuasion in order 
to develop different police attitudes and actions. This requires a sophis
ticated understanding of the factors which influence the police reaction, 
an understanding which is not obtained by describing the police as reac
tionary or punitive towards the intoxicated men.

Three themes dominate the history of police approaches toward the 
processing of public inebriates in Washington. These are: (1) is
sues of police authority; (2) police conception of how the destitute 
men should be handled; and (3) police perception of community 
pressure to deal with public intoxication. Of these, the questions about 
police authority seem least difficult to contend with. They stem from 
a misinterpretation of the Hagan Act caused, to a large extent, by 
the confusion developed in the aftermath of the Easter decision. The 
alleviation of this problem simply requires an affirmative effort by the 
police department and/or the Public Health Department to describe 
the scope of police authority to the individual patrolman.

Although it might appear presumptuous of the police to insert their 
own notions of how the inebriates should best be treated, one would 
be surprised if no such attitudes had developed, given the many years 
of contact with these men during a time when the police were the 
only agency providing any form of care on a volume basis. To expect 
that the patrolmen would accept a new set of values imposed from 
without, without education as to its benefits, would be naive. No at
tempt has yet been made, however, to introduce the police to the 
benefits of the new system or to instruct them as to their critical role 
within it.

Even with such education, it is doubtful that the new system could 
be expected to operate at the high intake level of the prior system, 
due to the change in the police perception of community pressures. 
Police perception of strong community pressures to get the public 
drunks off the streets represented the primary reason for the high 
rate of drunkenness arrests prior to Easter. Presently, this pressure 
seems less intense and concern for other law enforcement functions 
is greater than during the period of high enforcement in Washington.
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Thus, in allocating scarce resources among the many tasks which the 
police must perform, public intoxication is given less emphasis. Given 
the present climate of public opinion, it may not be possible, or even 
desirable, to force the police to refocus substantial resources to the 
handling of the public inebriate.
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Congress' failure to state a uniform interstate commerce re
quirement for all sections of the Robinson-Patman Price Dis
crimination Act has resulted in the application of varying juris
dictional standards to different sections of the Act. This article 
examines the courts' jurisdiction under different sections of the 
Act and discusses the role of the flow of commerce doctrine in the 
Act's enforcement.

In determining the scope of the interstate commerce requirement under 
the Robinson-Patman Price Discrimination Act,* 1 it becomes apparent 
that Congress did not exercise its constitutional power to the same ex
tent as in the Sherman Act,2 3 in which restrictive and monopolistic 
practices are prohibited if they affect interstate commerce? The pre
cise limitations on jurisdiction under the Act, however, have not been 
clearly delineated.4 The commerce requirement is not stated uniformly 
in each section of the Act; sections 2(c), 2(d), 2(e),5 2(f), and 36

( 1117 ]
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apply to discriminatory practices by persons “engaged in [interstate] 
commerce” in the “course of such commerce” whereas section 2(a) 
restricts its jurisdictional scope by requiring that “either or any” of the 
purchases be “in [interstate] commerce.” 7

of value as . . . brokerage ... or any allowance or discount in lieu thereof ... in 
connection with the sale or purchase of goods ... to the other party to such 
transaction . . . .” 15 U.S.C. § 13(c) (1964) (emphasis added). Section 2(d) provides 
in part that “[i]t shall be unlawful for any person engaged in commerce to pay . . . 
anything of value to ... a customer of such person in the course of such commerce as 
compensation . . . for any services . . . furnished ... in connection with . . . sale of 
. . . commodities . . . unless such payment ... is available on proportionally equal 
terms to all other [competing] customers . . . .” 15 U.S.C. § 13(d) (1964) (emphasis 
added). Section 2(e) provides in part that “[i]t shall be unlawful for any person to 
discriminate in favor of one purchaser . . . by . . . furnishing . . . any services or 
facilities connected with the . . . sale of such commodity so purchased upon terms 
not accorded to all purchasers on proportionally equal terms.” 15 U.S.C. § 13(e) 
(1964). Section 2(f) provides in part that “[i]t shall be unlawful for any person 
engaged in commerce, in the course of such commerce, knowingly to induce or 
receive a discrimination in price which is prohibited by this section.” 15 U.S.C. 
§ 13(f) (1964) (emphasis added). Section 3, which imposes criminal sanctions for 
certain types of discriminatory behavior, provides in relevant part that “[i]t shall be 
unlawful for any person engaged in commerce, in the course of such commerce . . . 
to sell, or to contract to sell, goods in any part of the United States at prices 
lower than those exacted by said person elsewhere in the United States for the 
purpose of destroying competition, or eliminating a competitor . ...” 15 U.S.C. § 13(a) 
(1964) (emphasis added).

7 Section 2(a) provides that “[i]t shall be unlawful for any person engaged in 
commerce, in the course of such commerce, ... to discriminate in price between 
different purchasers or commodities of like grade and quality, where cither or any of 
the purchases involved in such discrimination are in commerce . . . where the effect 
of such discrimination may be ... to injure . . . competition. . . .” 15 U.S.C. § 13(a) 
(1964).

8 F. Rowe, sztpra note 4, at 393, 452 n.3. See also Liquilux Gas Services of Ponce, 
Inc. v. Tropical Gas Co., 303 F. Supp. 414 (D.P.R. 1969), in which the court 
observed: “Any finding that a party has unlawfully discriminated in price, services 
or facilities, in violation of Sections 2(a) and 2(e) ... requires that at least one of 
the transactions forming the basis of the alleged discrimination be ‘in commerce.’ ” Id. 
at 416.

9 J. H. Filbert, Inc., 54 F.T.C. 359 (1957).

At least one noted authority has maintained, however, that the same 
interstate commerce requirements apply coextensively to sections 2(a), 
(c), (d), (e), (f) and 3.8 If this were true, there would be no need 
to distinguish between the various sections of the Act in any discussion 
of this jurisdictional requisite; however, an important Federal Trade 
Commission decision in 19579 and subsequent developments indicate 
that the textual divergence is significant. The absence of section 2(a)’s 
third phrase requiring that one of the discriminatory sales actually 
be “in commerce” from the Act’s other sections has resulted in a much 
broader application of the latter. As the discussion below will demon
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strate, the effect of some decisions has been to eliminate, with respect 
to sections 2(c), 2(d), 2(e), 2(f)10 and 3 of the Robinson-Patman 
Act, the implied requirement that the sale to either the favored or the 
disfavored customer must cross a state boundary. For the purposes of 
these five sections, the interstate character of a company’s business, or 
that of its buyers, without more, may provide a sufficient commerce 
nexus to bring its intrastate activities within the ambit of the Act. In 
Shreveport Macaroni Co. v. FTC'1 for example, it was the court’s 
view that a discriminatory allowance is “in the course of commerce” 
within the meaning of section 2(d) if it is made or used in interstate 
commerce and paid by a manufacturer engaged in interstate commerce 
to customers also engaged in interstate commerce, even if the allowance 
is made in connection with products sold only within a given state. 
The results that have obtained in the section 2(a) cases do not admit 
of such a broad application. The courts have repeatedly required that 
at least one of the sales giving rise to the discrimination must have 
been literally “in commerce.” As a result of this restrictive reading of 
section 2(a), reliance frequently has been placed upon the “flow of 
commerce” doctrine to demonstrate that the discriminatory transaction 
in question in fact crossed a state line.

10 It should be noted that the legal status of a buyer’s knowing receipt of a discrim
inatory price depends not only upon the legality of the seller’s discrimination, but also 
upon the additional interstate commerce requirement contained in section 2(f). F. Rowe, 
nipra note 4, at 437, 438.

u 321 F.2d 404 (5th Cir. 1963); cert, denied, 375 U.S. 971 (1964).
12 See Shreveport Macaroni Mfg. Co. v. FTC, 321 F.2d 404, 408 (5th Cir. 1963), 

cert, denied, 375 U.S. 971 (1964).

The Various Commerce Requirements

section 2 (a)

Firms which sell products only in intrastate transactions are not “en
gaged in commerce” under section 2(a) unless the goods were pur
chased from outside the state and the seller’s intrastate sales come 
within the flow of commerce doctrine;12 however, whether a business 
is “engaged in commerce” is not determinative of section 2(a) juris
diction; section 2(a) applies only if “either or any” of the discrimina
tory sales are “in commerce.” Thus, the “in the course of such com
merce” language in section 2(a) is immaterial, since any sale which 
is “in commerce” must necessarily be made by a seller “in the course 
of such commerce.” In order to satisfy the “in commerce” test, there
fore, at least one of the allegedly discriminatory sales must cross a state 
line. It was only in the early 1950’s, however, that the Supreme Court 
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in Moore v. Mead’s Fine Bread Co.™ finally established that it is im
material whether the higher-priced or lower-priced sale giving rise 
to the discrimination moved across a state line.

The plaintiff in Moore was engaged in an intrastate bakery business in 
Santa Rosa, New Mexico. The defendant was a corporation engaged in 
the baking business in Clovis, New Mexico. Significantly, it was one of 
several corporations having interlocking ownership and management. 
These corporations maintained plants in both Texas and New Mexico 
and sold all their bread under the name Mead’s Fine Bread.13 14 Besides pro
moting the product through a common advertising program, these 
corporations purchased their flour and bread wrappers as a unit.15 In ad
dition to a close interrelationship with companies located in other states, 
it was found that the defendant sold bread in Farwell, Texas, a town 
it served with a bread truck operating out of its New Mexico plant.16 
Moore alleged that the defendant had unlawfully cut the wholesale price 
of its bread to purchasers in Santa Rosa but had not cut prices in any 
other town or state, with the result that the plaintiff was forced to 
close its business.

13 348 U.S. 115, aff'g 208 F.2d 777 (10th Cir. 1954).
14 348 U.S. at 116.
is 7J.
i«M.
17 208 F.2d at 780.
1« 348 U.S. at 119.

The Tenth Circuit reversed a jury verdict in favor of the plaintiff 
on the ground that the injury caused by price cutting was to a purclv 
local competitor whose business was in no way related to interstate 
commerce.17 The Supreme Court, however, found a violation of sec
tion 2 (a), stating:

We have here an interstate industry increasing its domain 
through outlawed competitive practices. The victim, to be sure, 
is only a local merchant; and no interstate transactions are used 
to destroy him. But the beneficiary is an interstate business; the 
treasury used to finance the warfare is drawn from interstate, as 
well as local, sources which include not only respondent but also 
a group of interlocked companies engaged in the same line of 
business; and the prices on the interstate sales, both by respondent 
and by the other Mead companies, are kept high while the local 
prices are lowered. If this method of competition were approved, 
the pattern for growth of monopoly would be simple. As long 
as the price warfare was strictly intrastate, interstate business 
could grow and expand with impunity at the expense of local 
merchants.18
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In support of its decision, the Court noted a statement by Congressman 
Utterback, manager of the Robinson-Patman bill in the House, that 
an interstate manufacturer may neither use his interstate trade to the 
injury of local trade nor use local trade to the detriment of interstate 
trade.19

19 Id. at 120.
20 309 F.2d 943 (6th Cir. 1962), cert, denied, 373 U.S. 934 (1963).
21 309 F.2d at 946.
22 Id.
23 373 U.S. 934 (1963).

Subsequent decisions have given a restrictive reading to Moore's ex
pansive interpretation of the commerce requirement. One of these is 
the Willard Dairy Corp. v. National Dairy Products Corp, case20 which 
appears to have introduced an additional requirement into section 2(a)’s 
commerce clause. The defendant in this case was a large interstate enter
prise which allegedly engaged in predatory price cutting in Willard, 
Ohio. This market area was supplied by its Ohio processing plant whose 
products were also sold at higher prices in the state. The Sixth Circuit 
sustained dismissal of a local competitor’s action for damages because of 
its failure to demonstrate either that the sale complained of was one 
occurring in interstate commerce or that the Ohio plant had supported 
economic warfare by sales at higher prices outside of the state.21 In its 
view, the fact that rhe defendant also made interstate shipments from 
plants other than its Shelby, Ohio plant to areas in which the plaintiff 
did not engage in business was immaterial to the issue in the case.22 23

Surprisingly, no real attempt was made by the Sixth Circuit to dis
tinguish the facts in Willard from those in Moore. In Moore, the de
fendant was directly engaged in interstate commerce and was also a 
member of a group of several corporations, some of which were located 
in other states, having interlocking ownership and management and a 
unified purchasing program. In Willard, although the local plant charged 
with the section 2(a) violation was part of a large interstate enterprise, 
it was not directly engaged in any interstate activity. Therefore, the 
Sixth Circuit must have concluded either that the Moore case turned on 
rhe presence of the defendant’s interstate truck route or that, unlike the 
Mead’s Fine Bread Company, the local dairy in Willard, Ohio was a 
highly autonomous intrastate unit of an interstate corporation.

The Supreme Court denied certiorari™ an action that evoked a dis
sent from Justice Black, who felt the result was contrary to that in the 
Moore case. He stated that “[t]he present case presents an important 
question of price cutting by interstate business with local plants, each 
of which services largely a local area but all of which draw on the eco
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nomic power of the national operation.” 24 In his view, judgments such 
as the one in this case “allow the economic resources and staying power 
of an interstate company to be used with impunity to destroy local 
competition, precisely the sort of thing the Robinson-Patman Act aimed 
to prevent.” 25 * 27 Although the defendant was engaged in commerce,20 the 
fact that the allegedly discriminatory sales were made from a processing 
plant that engaged in purely intrastate transactions was sufficient to avoid 
section 2(a)’s condition that at least one of the discriminatory sales be 
in commerce.

24 Id. at 936.
25 Id. at 935-36.
2« 309 F.2d at 946.
27 370 F.2d 332 (6th Cir.), cert, denied, 387 U.S. 930 (1967).
28 For a discussion of the facts in this case, sec Cream Crest-Blanding Dairies, Tnc. v. 

National Dairy Prods. Corp., 243 F. Supp. 331. 332-33 (W.D. Mich. 1965), tiff'd, 370 F.2d 
332 (6th Cir.), cert, denied, 387 U.S. 930 (1967).

29 370 F.2d at 332.
30 Brief for Petitioner at 4-6, Cream Crest-Blanding Dairies, Tnc. v. National Dairy 

Prods. Corp., 387 U.S. 930 (1967). The petition noted that the Seventh Circuit had 
relied on the Willard decision in reversing the Federal Trade Commission on this 
point in Borden Co. v. FTC, 339 F.2d 953 (7th Cir. 1964).

In Cream Crest-Blanding Dairies v. National Dairy Products Corp.?7 
the Sixth Circuit reaffirmed its Willard decision. As in Willard, the de
fendant was the National Dairy Products Corp., but in this case its 
pricing practices in Michigan were attacked. Defendant’s officers outside 
the state had ultimate control over the Lansing, Michigan plant from 
which the products in question were shipped; however, the Lansing 
operation purchased, processed, and sold milk during the claim period 
entirely within Michigan.28 Relying on Willard, the court granted the 
defendant’s motion for summary judgment on the basis of the plaintiff's 
failure to demonstrate that the discriminatory sales occurred in interstate 
commerce.29

In seeking Supreme Court reinstatement of its treble-damage suit, 
Cream-Crest asserted that the Sixth Circuit’s Willard decision errone
ously read the Supreme Court’s finding of interstate commerce in 
Adoore v. Mead's Fine Bread Co. as turning on the presence of deliver}7 
truck routes into Texas from a New Mexico plant, instead of on the 
existence of an affiliated group of corporations operating in several 
states;30 however, the Supreme Court refused to review the Sixth 
Circuit’s exemption of autonomous intrastate operations of interstate 
companies from the anti-price discrimination law. Thus, as in Willard. 
the Court’s interpretation of the “in commerce” requirement allows 
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corporations engaged in interstate commerce to avoid section 2(a) by 
using local plants engaged solely in intrastate operations.31

31 The restrictive dimension that has been added to section 2(a) by the courts is 
similar to the suggestion by F. Rowe that sellers may use independent sales subsidiaries 
to defeat the requirement that the sales in question be in commerce:

When a supplier himself does not engage in sales transactions across 
state lines—by deploying his franchised distributors or bona fide independent 
subsidiaries so that each satisfies only local market demands—Robinson- 
Patman liability may be minimized. For any price differentials made by an 
autonomous local subsidiary or distributor solely as between customers 
within the state would arise from a sale on the part of the intrastate dis
tributor or subsidiary rather than of the supplier, beyond the commerce 
criteria of the Act.

F. Rowe, supra note 4, at 89. Although there was scant authority for this intra
state immunity concept prior to Willard, that case and others have provided even 
broader protection from section 2(a) liability. Somewhat analogous to the use of 
intrastate subsidiaries or divisions to defeat section 2(a)’s commerce requirement is 
the use of autonomous sales subsidiaries to avoid the requirement that the discriminatory 
sales must be by the same seller in order to be cognizable under the Act. See Bairn & 
Blank, Inc. v. Philco Corp., 148 F. Supp. 541 (E.D.N.Y. 1957). See generally
E. Kintner, A Robinson-Patman Primer 68-71 (1970).

32 [ 1963-65 CCH Transfer Binder] Trade Reg. Rep. <] 16,776, at 21,717 (FTC 1964), 
rev'd, 339 F.2d 953 (7th Cir. 1964).

33 1964 Trade Cas. at fl 71,308.
Mid.
35 339 F.2d at 954-55. 1 he Commission met a similar fate in Univcrsal-Rundlc Corp. v. 

FTC, 382 F.2d 285 (7th Cir. 1967).
G 339 1 .2d at 955. The Commission has acquiesced in this view. See, e.g., Beatrice 

Foods Co., CCII Trade Reg. Rf.p. fl 19,045 (FTC Dkt. 8663, 1969), at 21,313, where 
interstate negotiation alone was insufficient to fill the commerce requirement of section 
2(a).

The FTC had attempted without success to stem the tide of re
strictive interpretations of section 2(a)’s commerce requirement in 
Borden Co. v. FTC?2 where a majority took the position that “[s]ince 
it is impossible to divorce The Borden Company and its products, if 
The Borden Company is in commerce so must be all of its products.” 33 
The discriminatory sales were negotiated in Ohio, the milk was pro
duced, processed, delivered and sold in Ohio, and the local plant man
agers had broad managerial responsibility, including responsibility for 
determining prices.34 The Seventh Circuit reversed, refusing to allow 
the interstate operations of the Borden Company to displace the sale 
“in commerce” requirement of section 2(a),35 * and adopted the dis
senting opinion of Commissioner Elman who had stated that a mere 
showing of an interstate business is not sufficient to invoke the juris
diction of section 2(a) unless the sale “in commerce” requirement is 
to be given no effect.:G The court agreed with Commissioner Elman’s 
characterization of the alleged discriminatory sales from the Ohio plant 
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as local and not within the purview of section 2(a).37 38 * Once again, a 
local plant's independence had provided an interstate enterprise im
munity from section 2 (a).

37 339 F.2d at 955.
38 383 F.2d 785 (10th Cir. 1967).
3D 7d. at 788.
40 Id. at 787.
41 All of Albertson's stores in the count) in question purchased their inventor) 

from two local wholesale companies who bought for their own account and took 
title to the goods. Albertson’s stores across a nearby state line, which sold at higher 
prices, purchased their goods from independent wholesalers located in that stare.

42 383 F.2d at 786-88.
42 7d. at 788.
44 417 F.2d 203 (5th Cir. 1969).

Subsequent decisions have taken an even more restrictive view of 
section 2(a)’s commerce proviso. In Food Basket, Inc. v. Albertson's, 
Inc.,™ section 2 (a) was held to be inapplicable to a situation in which 
an interstate supermarket chain allegedly discriminated in price bv 
selling selected food products in one of its stores at prices lower than 
those charged for identical items in its other stores in the same county. 
The plaintiff, who competed with the defendant’s lower-priced store, 
contended that under the broad dictum of the Moore case local dis
criminatory sales subsidized by interstate profits came within the com
merce requirement of section 2(a).40 The Tenth Circuit held that even 
though the Supreme Court did use broad language in Moore which 
was susceptible to the construction urged by the plaintiff, interstate 
profits do not transform local discrimination into a section 2(a) vio
lation.41 The court argued that the interstate sales in Moore were used 
to underwrite the losses of the local price-cutting campaigns, and the 
defendant’s sales in Texas, which were “in commerce” within the mean
ing of section 2(a), were used to finance the price cutting in New 
Mexico. In Food Basket, however, the court ruled that none of the 
discriminatory sales complained of crossed a state line.42 Albertson's 
sales in the neighboring state, unlike the Texas sales in Afotfre, were 
not “in commerce” since the goods sold had been purchased from local 
wholesalers. According to the court, “two purely local discriminators 
sales in different states do not make out a case of ‘in commerce’ within 
the meaning of [section] 2(a).”43

The Food Basket opinion was cited with approval in the Fifth Cir
cuit’s recent decision in Cliff Food Stores, Inc. v. Kroger, Inc.44 The 
plaintiff was a three-store grocery chain operating in the Dallas area. 
Kroger, the third largest national retail grocery chain, operated a total 
of forty stores in rhe same area. The plaintiff alleged that Kroger had 
unlawfully engaged in price competition by selling the same products 
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in stores which competed with plaintiff at prices lower than those 
charged in its other stores in Dallas and out-of-state.45 The dismissal 
of the complaint was affirmed on the ground that none of the allegedly 
discriminatory transactions crossed a state line.46 Following the lead of 
the Tenth Circuit in Food Basket, the Fifth Circuit rejected the at
tempt to apply Afcwtf to the instant case. W hile acknowledging that 
there is language in Moore that may be read as supporting appellant’s 
argument that section 2(a) applies because Kroger’s price-cutting in 
Dallas was financed by profits from Kroger’s multistate grocery activi
ties, the court noted that in Moore some of the sales which subsidized 
the local price-cutting were actually “in commerce” within the mean
ing of the Act.47

45 Id. at 205.
4« Id. at 208-09.
4" Id. at 209.
48 414 F.2d 588 (5th Cir. 1969), curt, denied, 396 U.S. 1042 (1970).
19 Other Fifth Circuit cases in which private-treble damage plaintiffs lost a section 

2(a) claim on the “commerce” issue arc: A & M Stores, Inc. v. Hiram Walker, Inc., 
1970 I radc Cas. * 73,174 (5th Cir. 1970); Abramson v. Colonial Oil Co., 390 F.2d 873 
(5th Cir.), cert, denied, 393 U.S. 831 (1968); Jones v. Metzger Dairies, Inc., 334 F.2d 919 
(5th Cir. 1964), cert, denied, 379 U.S. 965 (1965).

5«414 F.2d at 589.
51 Id. at 588-89.
52 Id. at 590.

In IPtf/to' Oil Co. v. Hudson Oil Co.,4* another Fifth Circuit case,49 
the defendant operated retail gasoline stations in twenty states. Walker 
Oil, a gasoline retailer in Pensacola, Florida, alleged that Hudson vio
lated section 2(a) by charging less for gasoline at its Pensacola outlet 
than it charged at its retail station in Mobile, Alabama, sixty miles 
away, thereby injuring Walker Oil in its competition with Hudson. 
The plaintiff attempted to satisfy the “in commerce” requirement by 
alleging that Hudson paid the salaries of the Mobile and Pensacola 
stations’ personnel with checks from its home office in Kansas City, 
and that the specific prices charged by the stations were determined, 
in part, by the Kansas City office.50 Nevertheless, the court held that 
the “in commerce” requirement of section 2(a) had not been met 
since rhe alleged discriminatory sales by the two retail gasoline stations 
were local, intrastate sales,51 since they were not made to known or 
specific customers, but rather to whatever random purchasers wandered 
in. desiring to purchase gasoline at the said price; moreover, the sales 
were completed entirely upon the premises of the respective stations. 
Thus, the sales were not “in commerce”.52

These cases illustrate the significance of section 2(a)’s sales “in com
merce” requirement. Since the product itself must cross a state line in 
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connection with the discriminatory transaction, section 2(a) liability 
does not attach to an interstate operation which sells its product from 
local retail outlets if such sales are consummated and delivery is made 
at those premises. The decisions in Walker and Cliff Food Stores ex
plicitly reached this conclusion.53 Thus, the only intrastate enterprises 
presently exposed to section 2(a) liability are those that ship their 
product across a state line in connection with one of two or more 
transactions which when compared reveal a price discrimination, or 
enterprises which sell products that are of interstate origin and are still 
in the stream of commerce.54

53 In Walker, the Fifth Circuit stated: “[T]he retail sale of gasoline, and related 
products, is [generally] intrastate in character.” 414 F.2d at 590, quoting Savon Gas 
Stations No. 6, Inc. v. Shell Oil Co., 203 F. Supp. 529, 534 (D. Md.), aff'd, 309 F.2d 
306 (4th Cir. 1962), cert, denied, 312 U.S. 911 (1963). Similarly, in Cliff Food Stores, 
the court concluded: “The retail sales of groceries to the general public are transac
tions consummated locally. . . . Therefore, retail sales of groceries to the random public 
are not within the purview of Section 13(a) [2(a)] of the Robinson-Patman Act.” 
417 F.2d at 210 (footnote omitted). The court noted an “obvious exception” to this 
rule, however, in the case of a grocery store located near a state line which makes 
deliveries in another state. Id. at 210 n.4.

54 See notes 75-9 infra and accompanying text.
See Shreveport Macaroni Mfg. Co. v. FTC, 321 F.2d 404 (5th Cir. 1963), cert, 

denied, 375 U.S. 971 (1964).
56 See note 7 supra and accompanying text.
57 54 FTC 359 (1957).

sections 2(c), (d) and (e)

Recent decisions construing the commerce requirements of section 
2(c), (d) and (e) have not adopted the restrictive view of the inter
state commerce requirement taken in section 2(a) cases. For example, 
the Fifth Circuit has held that a discriminatory allowance may be con
sidered as in the course of commerce within the meaning of section 
2(d) even if it is created or utilized solely in connection with products 
sold in intrastate competition.55 Such a result could not obtain under 
section 2(a), however, since that section imposes the additional re
quirement that at least one of the sales giving rise to the discrimination 
must be in commerce.56

A broad interpretation of section 2(d)’s commerce requirement was 
initially adopted by the FTC in its J.H. Filbert Company decision.57 
In that case a discriminatory promotional payment made by the re
spondent was in intrastate commerce since all dealings and negotiations 
were conducted in Baltimore, Maryland, the seller’s principal place of 
business, and all products were delivered there. Flowever, distribution 
by a retailer of the respondent’s products outside of Maryland, and 
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the retailer’s use of the allowance for interstate advertisements featur
ing Filbert’s brands, was held to be a violation of section 2(d), not
withstanding the fact that the allowance granted during the intrastate 
transactions was supposedly applicable only to the chain’s Maryland 
stores.58 It was the Commission’s view that surrounding facts and cir
cumstances ultimately control whether or not the commerce require
ment has been satisfied in any given case; the place of negotiation and 
payment are merely two of many factors material to this determination. 
In this instance, the interstate character of the buyer’s organization 
and the interstate breadth of its advertising tainted an otherwise im
mune transaction.59 * *

5« Id. at 370.
59 Id. ar 372.
«0 321 F.2d 404 (5th Cir. 1963), cert, denied, 375 U.S. 971 (1964).
«1 321 F.2d at 406-07.
«2 Id. at 407.
o® [1961-63 CCH Transfer Binder] Trade Rfg. Rep. fl 15,697 (FTC 1962).
64 Id. at 408; see F. Rowe, supra note 4, at 393.

The most significant decision affecting the scope of section 2(d)’s 
commerce requirement is Shreveport Macaroni Co. v. FTC.™ The con
troversy in this case arose over an FTC order based on findings that 
the Louisiana macaroni producer had paid special allowances to two 
grocery chains, J. Weingarten, Inc. and Childs Big Chain, who oper
ated stores in a multistate area. The headquarters for J. Weingarten 
was in Houston, Texas, but all its purchases from the respondent were 
made for its Louisiana stores, and deliveries were made to those stores. 
The Fifth Circuit found that the allowances to Weingarten had been 
“made,” though not “used,” across a state line.01 Childs, however, 
had its headquarters in Shreveport, and therefore the allowances pro
vided by Shreveport were “made” in intrastate commerce. The al
lowances were found to have been “used” in interstate commerce, how
ever, since Childs used the advertising allowances in interstate news
papers and television broadcasts.62 Moreover, Childs forwarded the re
spondent’s products to stores in Texas and Arkansas, as well as Louisi
ana. The only competition between the favored chains and their dis
favored retailer competitors was purely local (Louisiana) in nature. 
The Commission concluded that these facts provided a sufficient inter
state nexus to satisfy the requirements of section 2(d).63 Shreveport 
contended on appeal that section 2(d) did not apply to purely intra
state competition and, since a promotional payment derives its juris
dictional status from the sale to which it is appended, the section is 
applicable only if the sale to either the favored or disfavored customer 
crosses a state boundary.64 The Fifth Circuit stated, however, that even 
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assuming the validity of Shreveport’s condition, the stream of com
merce doctrine05 established jurisdiction over the alleged discriminatory 
allowance since the product sold to Childs had crossed the state line 
into Texas for resale.00 Significantly, however, the court advanced be
yond this narrow factual context and decided the case on broad grounds. 
It rejected the contention that the interstate sale requirement is “a sine 
qua non of applicability,” stating:

I'he purpose of the Act was to protect small merchants from dis
criminatory practices at the hands of manufacturers or suppliers 
favoring large purchasers. I'he discrimination here was in the 
course of interstate commerce. It ran from one engaged in inter
state commerce to others engaged in interstate commerce. It fav
ored interstate chain operators and their wholesale business in
cluding their intrastate competition with grocery men in Louisiana 
in the sale of Petitioner’s product who were not offered al
lowances on proportionally equal terms. The allowances were 
effected through the utilization of interstate mechanisms. The 
power to regulate interstate commerce includes limiting “its em
ployment to the injury of business within the State. . . .” Moore 
v. Mead's Fine Bread Co. . . . We do not read the statute to qualify 
payment in the “course of . . . commerce,” once that appears, by 
a further requirement that the payment be in connection with 
goods sold in interstate commerce, resold in interstate commerce, 
or that the competition between competing customers in inter
state commerce where there is ample nexus to interstate commerce 
in the whole transaction as here. There is no warrant in the law 
for any such fragmentation.67

Although the Fifth Circuit in Shreveport discussed the commerce re
quirement in terms of the Act’s purpose, rather than by focusing 
specifically upon the textual divergence between section 2(a) and 
section 2(d), the court implicitly recognized that section 2(d) has 
broader application than section 2(a), since section 2(a) by its terms 
requires a sale “in commerce.”

Ran gen, Inc. v. Sterling Nelson & Sons, Inc.™ a case involving sec
tion 2(c), also distinguished between the commerce requirement of 
section 2(a) and those of the other sections of the Robinson-Patman 
Act. Both parties were interstate manufacturers of fish food. The 
plaintiff, a Utah-based producer, sued an Idaho-based producer for

05 See notes 75-91 infra and accompanying text.
06 321 F.2d at 408. The court cited Standard Oil Co. v. FTC, 340 U.S. 231 (1951), 

discussed in notes 73-75 infra and accompanying text.
«7 321 F.2d at 408.
f,s 351 F.2d 851 (9th Cir. 1965), cert, denied. 383 U.S. 936 (1966).
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bribing a state official of Idaho to prefer the defendant’s product. The 
defendant's sales of fish food to the State of Idaho occurred entirely 
within intrastate commerce. Notwithstanding this fact, and although 
the bribery payments did not pass through interstate commerce, the 
Ninth Circuit held that the commercial bribery had occurred “in the 
course of such commerce" within the meaning of section 2(c), be
cause the bribery “created influences intrastate which injured the free 
competitive interstate commerce in fish food."'19 Unlike section 2(a), 
section 2(c) was held not to require that the illegal brokerage itself 
be “in commerce.”

In reaching a result consistent with Shreveport the court in Rangen 
relied heavily on the broad policy language in Moore. Despite Moore's 
broad condemnation of intrastate discriminatory activities which bene
fit an interstate enterprise, however, the same result could not have 
been reached in Rangen if section 2(c) required, as does section 2(a), 
rhe sales to cither the favored or disfavored customers to be “in com
merce." The illegal brokerage was not paid in connection with an 
interstate transaction, and, unlike the price cutting in Moore, the intra
state bribe had not been made possible by profits derived from con
temporaneous interstate sales. Thus, section 2(a)’s sale “in commerce” 
condition would not have been satisfied since it was not appended to 
a sale “in commerce." Because of the difference between the com
merce requirements of section 2(a) and those of section 2(c), how
ever, the latter could be applied to the transaction in this case.

Clausen & Sons, Inc. v. Theo. Havmi Brewing Co.™ is the only de
cision in which the commerce requirements of section 2(a) have been 
specifically compared with those of the other sections of the Robin
son-Patman Act. In Clausen, an independent wholesale distributor of 
I lamm’s products in the Minneapolis-St. Paul area alleged that the de
fendant, an interstate beer producer, sold its Minnesota-made products 
to other Minneapolis-St. Paul distributors at lower prices and on better 
credit terms than those charged the plaintiff. Clausen alleged viola
tions of sections 2(a), (d), and (e) of the Robinson-Patman Act and 
a violation of section 3 of the Clayton Act.* 71 In dismissing the section 

™ Id. at 861.
7" 284 F. Supp. 148 (D. Minn. 1967), rev’d on other grounds, 395 F.2d 388 (8th 

Cir. 1968).
71 15 U.S.C. § 14 (1964). Those portions of the complaint which alleged violations of 

sections 2(a), (d), and (e) were dismissed. The dismissal of the alleged section 2(a) 
violation was based upon that section’s sale “in commerce” requirement, and the 
dismissal of the alleged sections 2(d) and (e) violations was based upon the require
ment that the services or facilities which must be made available on proportionately 
equal terms arc merchandising services or facilities. 284 F. Supp. at 155, 157-58.
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2(a) portion of the complaint, the court noted that although the al
leged violations occurred in the course of commerce as sections 2(a), 
(d), (e) and 3 require, they did not involve discriminatory sales “in 
commerce” as section 2(a) specifically requires.72

72 284 F. Supp. at 156-58; see McCormack v. Theo. Hamm Brewing Co., 284 F. Supp. 
158, 162 (D. Minn. 1968). The court distinguished cases decided before Moore 
from those decided after Moore, and cases decided under section 2(a) from those 
decided under other sections:

The cases cited by defendant in support of its contention that the “in 
course of such commerce” requirement is not satisfied unless interstate 
transactions are involved in the violation, are not persuasive because all such 
decisions rendered subsequent to the Moore decision either ignored that 
decision entirely or involved section 2(a) ... which section expressly re
quires that violations involve some transactions in interstate commerce.

284 F. Supp. at 157 (footnote omitted).
73 Section 3 of the Clayton Act provides that

[i]t shall be unlawful for any person engaged in commerce, in the course 
of such commerce, to . . . make sale . . . for . . . resale within the 
United States ... on condition, agreement, or understanding that the . . . 
purchaser thereof shall not use or deal in the goods ... of a competitor 
... of the seller, where the effect of such . . . condition, agreement, or un
derstanding may be to substantially lessen competition or tend to create a 
monopoly in any line of commerce.

15 U.S.C. § 14 (1963) (emphasis added).
74 284 F. Supp. at 155. Although sections 2(d) and (e) allegations were dismissed, 

the dismissal was not based upon there being a sale “in commerce” requirement 
contained in those sections. Id. at 157 n.15.

75 See Walling v. Jacksonville Paper Co., 317 U.S. 564 (1943).

The portion of the complaint alleging a violation under section 3 
of the Clayton Act was held to state a cause of action, notwithstanding 
the fact that the violation involved no interstate transactions. Since 
the commerce requirements of section 3 of the Clayton Act are identi
cal to those of sections 2(c), (d), and (e) of the Robinson-Patman 
Act,73 the court refused to require a sale “in commerce” to establish 
a cause of action under section 3.74

The Flow of Commerce Doctrine

Because an actual sale in interstate commerce is the sine qua non of 
section 2(a)’s applicability to a discriminatory transaction, the flow of 
commerce doctrine has become a significant factor in Robinson-Pat
man Act enforcement. Both the FTC and private plaintiffs seeking 
treble damages have frequently relied upon it in order to transform 
an otherwise intrastate transaction into one in interstate commerce. 
Under flow of commerce principles, goods shipped across a state line 
may retain their interstate character even though subsequently sold 
on an intrastate basis.75 Thus, under certain circumstances, intrastate 
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sales by an intrastate wholesaler or retailer, for example, may be subject 
to the proscriptions of the Act if the goods originally came from out 
of the state.

It was not until Standard Oil Co. v. FTC™ that the Supreme Court 
officially sanctioned the stream-of-commerce approach in a Robinson- 
Patman Act case. In that case, gasoline that the Commission charged 
was sold at unjustified price differentials in Michigan was refined in 
Indiana. That portion of it which was sold in Michigan was shipped 
to the petitioner’s marine terminal in that state. Although it was not 
brought to the terminal pursuant to orders already taken, the lower 
court found that the demands of the Michigan area were fairly con
stant, thus enabling Standard accurately to estimate its customer’s 
demands.* 77 The Supreme Court agreed that the subsequent sales to 
local dealers within the state were well within the jurisdictional re
quirements of the Act. The Court reasoned that any other conclusion 
would not be consistent with the intention of the Act to reach the 
operations of large interstate businesses in competition with small local 
concerns, and that the temporary storage of the gasoline in the De
troit area did not deprive the gasoline of its interstate character.78 79

™ 340 U.S. 231 (1951), w’g 173 F.2d 210 (7th Cir. 1949).
77 173 F.2d at 213-14 (7th Cir. 1949). Enough gasoline was accumulated at petitioner’s 

terminal during each navigation season so that a winter’s supply for Michigan was 
available. The gasoline was stored during this period under the continuous ownership 
of Standard. Id.

7* 340 U.S. at 237-38.
79 414 F.2d 588 (5th Cir. 1969), cert, denied. 396 U.S. 1042 (1970). For a discussion 

of this case with regard to the commerce requirement of section 2(a), see notes 
48-51 supra.

80 414 F.2d at 590.

A more recent statement of the principles to be applied in deter
mining when goods shipped into a state for resale by a wholesaler or 
retailer remain in the flow of commerce appeared in Walker Oil Co. 
v. Hudson Oil Co.™ In this case the Fifth Circuit listed three circum
stances in which the doctrine would apply: (1) where goods, ordered 
by a customer, are purchased by a wholesaler or retailer with the 
“definite intention” that the goods will be delivered immediately to 
the customer; (2) where, although the goods will not be delivered im
mediately to customers, they are purchased by the wholesaler or re
tailer in fulfillment of understandings with specific customers; (3) 
where goods are purchased by the wholesaler or retailer merely in 
anticipation of the needs of specified customers.80 In Walker Oil, the 
flow of commerce doctrine was held not to apply to gasoline sold at 
retail in Florida even though the defendant, an interstate retail gasoline 
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chain, had purchased the gasoline at wholesale in Alabama and shipped 
it by independent carrier to its retail outlet in Florida where it was 
stored for ultimate resale to the consumer. The fact that the gasoline 
was sold to random customers and was not purchased by Hudson to 
fulfill contract requirements or anticipated needs of particular custo
mers was held to be dispositive.81 82

81 Id.
82 383 F.2d 785 (10th Cir. 1967). For the factual setting of this case, and a discussion 

of it with regard to the commerce requirement of section 2(a), sec notes 38-43 rupra 
and accompanying text.

88 383 F.2d at 786-87.
84 Id. at 788.
83 Some courts have taken the position that, as a matter of law, goods sold by retail 

stores are not in the flow of commerce. See, e.g., Cliff Food Stores, Inc. v. Kroger, Inc., 
417 F.2d 203 (5th Cir. 1969), where the court stated: “When food products arc 
delivered to the retail grocer, title thereto passes to him. Even though many of the 
products are derived from out of state, the merchant’s sales to the general public
are not in the flow of commerce because the moment the products reach his shelves 
‘they come to rest and cease to be “in the flow” of the interstate commerce.’ ” 
Id. at 210, citing C.S. Smith Metro Mkt. Co. v. Food & Grocery Bureau, 33 F. Supp. 
539, 540 (S.D. Cal. 1939).

383 F.2d at 788. Under the de minimis principle, small or insignificant amounts 
of interstate transactions have been held not to result in section 2(a) coverage. See 
Baldwin Hills Bldg. Material Co. v. Fibreboard Paper Prods. Co., 283 F. Supp. 202
(C.D. Cal. 1968) (de minimis rule applied where $22,000 in sales was attributable to 
goods from out of state and more than $21,000,000 was attributable to goods from 
within the state). See generally Skinner v. United States Steel Corp., 233 F.2d 762, 764
(5th Cir. 1956); F. Rowe, supra note 4, at 78.

In Food Basket, Inc. v. Albertson's Inc.* 1 the plaintiff, who com
peted with the defendant's lower priced store, unsuccessfully attempted 
to establish a violation of section 2(a) by alleging that products sold 
by Albertson's had moved across state lines in contemplation of sales 
to Albertson’s and that these sales were therefore in interstate com
merce under the flow of commerce doctrine.83 While conceding that 
section 2(a) applies if goods originating out of state are shipped to 
wholesalers in anticipation of orders from retailers, or if a substantial 
part of the goods were shipped directly out of the state to retailers 
as drop shipments, the Tenth Circuit found no evidence to support 
this allegation;84 rather, the evidence indicated that the goods were 
purchased by the wholesalers for their own account, came to rest in 
the possession of the wholesaler, and then were shipped to retailers 
on order.85 To the extent drop shipping occurred, the court char
acterized it as de minimis.86

The continuous flow of a product brought in from another state 
may be interrupted also by its substantial alteration or incorporation 
as one of several ingredients in a finished product in the state of re- 
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>ale/7 This result was suggested in Foremost Dairies, Inc. v. FTC,™ 
w here an interstate dairy products company was charged with violat
ing section 2(a) in connection with sales in Albuquerque, New Mexico. 
Twenty percent of the milk that Foremost supplied to its Albu

querque customers had been produced in Colorado and shipped as raw 
milk to the Foremost processing plant in New Mexico. The petitioners 
argued that the milk lost its interstate character because of the stand
ardization and pasteurization that took place in New Mexico and be
cause title did not pass until rhe milk arrived there. The court, never
theless concluded that the milk was in constant flow from its place 
of origin until final delivery. The processing was found to be a rather 
necrlicrible operation that did not interrupt the product’s interstate 
movement.89 The court implied, however, that if the raw materials 
that had moved in interstate commerce had been materially altered in 
Santa Fe, or warehoused there for an appreciable amount of time, the 
stream of commerce would have been interrupted.90 Thus, Foremost 
met a fate different from that of the defendant in the Willard?1 deci
si« n. the distinction being that the milk sold bv National Dairy in the 
latter case had not only been processed in the state of resale, but also 
had been produced there.

Conclusion

A substantial difference exists between section 2(a) and the other sec
tions of the Robinson-Patman Act with respect to the interstate com
merce requirement. That the Supreme Court has implicitly sanctioned 
this dichotomy bv repeated denials of certiorari in cases presenting this 
issue92 is somewhat surprising in view of the Court’s broad language in 
Moore v. Mead's Fine Bread Co.,™ which suggested that purely local

'"See, e.g., Rangen, Inc. v. Sterling Nelson & Sons, 351 F.2d 851, 860 (9th Cir. 
19<5 , cert, denied, 383 U.S. 936 (1966); Clausen & Sons, Inc. v. Theo. Hamm Brewing 
Co.. 284 F. Supp. 148, 158 n.16 (D. Minn. 1968).

'•*  348 F.2d 674 (5th Cir.), cert, denied, 382 U.S. 959 (1965).
v Id. at 678; see Dean Milk v. FTC, 395 F.2d 696, 715 (7th Cir. 1968) (milk sold intra

state held to be in commerce because it was produced in another state).
348 F.2d at 677 & n.6.

M For a discussion of the Willard case with regard to the commerce requirement 
<>f section 2(a), see notes 20-26 supra and accompanying text.

'-See, e.g., Hiram Walker, Inc. v. A & S Tropical, Inc., 407 F.2d 4 (5th Cir.), 
. rt. denied, 396 U.S. 901 (1969); Abramson v. Colonial Oil Co., 390 F.2d 873 (5th Cir.), 

er:. denied. 393 U.S. 831 (1968); Cream Crest-Blanding Dairies, Inc. v. National 
Da;r> Prods. Corp., 370 F.2d 332 (6th Cir.), cert, denied, 387 U.S. 930 (1967); Willard 
!). ry Corp. v. National Dairy Prods. Corp., 309 F.2d 943 (6th Cir. 1962), cert, denied, 
373 U.S. 934 (1963); Shreveport Macaroni Mfg. Co. v. FTC, 321 F.2d 404 (5th Cir. 
1963), cert, denied, 375 U.S. 971 (1964).

See note 13 supra and accompanying text.
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discriminatory sales by a seller engaged in interstate commerce came 
within section 2(a)’s commerce requirement so long as interstate profits 
helped to subsidize the local discriminatory sales. There is no reason 
to anticipate, however, that the Court will not continue to leave un
disturbed the restrictive reading of section 2(a)’s commerce coverage?4 

The how of commerce doctrine has somewhat ameliorated the harsh 
consequences of a restrictive reading of section 2(a). To the extent 
this doctrine has been used to expand the coverage of section 2(a), 
it has had the effect of closing the gap between the coverage of that 
section and the Act’s other provisions. This doctrine, however, does 
not provide an effective or desirable method by which to make the 
Act’s commerce coverage uniform, since applicability of the doctrine 
is not easily predictable and its use does not necessarily result in an 
effectuation of Congressional intent. Furthermore, “flow of commerce” 
could conceivably subject an intrastate enterprise to section 2(a). The 
Sherman Act was designed to cover transactions that affect interstate 
commerce, and a fully developed flow of commerce doctrine is fully 
consistent with that purpose. In passing the Robinson-Patman Act, how
ever, Congress declined to extend its jurisdictional reach to the extent 
that it had done so in the Sherman Act.* 95 Thus, unthinking application 
of flow of commerce principles, reared in a Sherman Act context, to 
a Robinson-Patman case could lead to a circumvention of legislative 
limitations. Finally, the doctrine does not bring within section 2(a) 
all enterprises which use interstate treasuries to support local price dis
criminations.96

04 As late as January 1970, the Court declined to review the Fifth Circuit’s decision 
in Walker Oil Co., Inc. v. Hudson Oil Co. See 396 U.S. 1042 (1970). Mr. Justice 
Douglas was of the opinion that certiorari should have been granted.

95 See notes 1-3 supra and accompanying text.
90 See Cliff Food Stores, Inc. v. Kroger, Inc., 417 F.2d 203 (5th Cir. 1969).
97 The hearings, which have not yet been printed, were held in February 1970.

The most expedient alternative for achieving uniformity within the 
Act would be for the Supreme Court to reverse the long line of post- 
Moore cases which deal with section 2(a) and adopt the broad dicta 
in Moore as the governing rule. Since this would appear to be an un
likely result, however, responsibility for elimination of the interstate 
commerce anomaly must reside in Congress. The House Special Sub
committee on Small Business and the Robinson-Patman Act recently 
conducted hearings on the Robinson-Patman Act during which many 
amendments were proposed.97 If and when the Congress amends the 
Act, it should give serious consideration to harmonizing the interstate 
commerce requirements contained in its various sections by eliminating 
the sale “in commerce” provision from section 2(a).
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4 N.Y. Times, Nov. 1, 1969, § 1, at 1, col. 1.
6 N.Y. Times, Aug. 30, 1969, § 1, at 1, col. 8.

Air. McMahon considers the present state of international law 
as it pertains to the extradition of hijackers, as well as possible 
approaches to fill the interstices revealed by this examination. The 
author critically analyzes the general acceptability and effective
ness of the proposed remedial measures; he then presents his own 
suggestion for a compromise solution to the problem, aimed at 
coupling maximum deterrent effect with maximum acceptability.

International trade is dependent upon the rapid and safe carriage of 
persons and goods. For this reason, the safety of international aviation 
is of great significance in economic as well as human terms. Since 
January 1968, the aviation industry has been plagued by a significant 
increase* 1 in the number of “hijackings,” or “air piracies” as they have 
come to be known in the press, popular parlance, and the law.2 In the 
first 11 months of 1969 alone, 65 air hijackings were reported.3 Sta
tistics show that a large majority of hijacked aircraft were diverted 
to Cuba and that, in one-third to one-half of the reported incidents, 
they were of United States registration.4 Although there have been no 
major disasters to date resulting from the seizure of an aircraft in 
flight, the possible hazards to life, property, and commerce in each hi
jacking are obvious.5
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Fhe two major problems connected with hijacking are the subse
quent lack of effective preventive and deterrent measures and the 
disposition of the passengers, crew, and the aircraft itself once a hi
jack actually occurs. This second problem will not be discussed. The 
refusal of the Syrian government to release two Israeli passengers on 
a Trans World Airline plane hijacked to Damascus in August 1969 
emphasizes the problem and warrants examination of the principle estab
lished in Article 11 of the Tokyo Convention on Offenses Committed 
on Board Aircraft as a possible solution.6 7 8

6 N.Y. Times, Oct. 4, 1969, § 1, at 34, col. 4.
7 Tokyo Convention on Offenses Committed on Board Aircraft, Sept. 14, 1963, art. 11. 

para. 2, T.I.A.S. No. 6768.
8 See Hearings on H.R. 91-33, supra note 1, at 4-7; Evans, supra note 1, at 703-10; 

Wurfel, supra note 1, at 861-72.
9 Representatives of 13 nations whose airlines are leading providers of international 

air services called for such a comprehensive approach at the conclusion of a meeting 
on hijacking in Washington, D. C. in December 1969. 62 Dept State Bull. 31 (1970).

10 See, e.g., Hijacker Detector Tested by FAA, 91 Aviation "Weekly, Sept. 22, 1969. 
at 53. Techniques evaluated include magnetometers, radar, x-ray photographs, electro 
magnetic detectors, chemical “sniffers” and scintillation counters. See Note, supra note 
1, at 81-82.

11 Evans, supra note 1, at 703.
12 The U.S. Aircraft Hijacking Act requires punishment by confinement for nor less 

than 20 years if the death penalty is not imposed. 49 U.S.C. § 1472(i) (1) (A), (B 
(1964).

Numerous means have been proposed to deter or prevent air piracy? 
but it has become obvious that due to the nature of modern air travel 
and the unpredictability of human behavior, the problem can be onlv 
partially solved. Still, an effective deterrent can be achieved by com
bining technical, administrative, and legal measures.9 Technology has 
developed means for discovering concealed weapons of certain types,1" 
while administrative regulations have permitted search of passengers and 
their baggage, giving carriers the right to refuse to carry a passenger 
under certain conditions.11 Various laws have been enacted which 
punish air piracy in a manner commensurate with the hazards of such 
an offense.12 Despite the existence of this combination of measures, 
however, the major problem is that present laws enacted to punish air 
pirates are practically useless without the adoption of acceptable extra
dition laws and treaties which would make hijacking itself an extradit
able offense.

The Present State of the Law

Under the present rules of international law, a nation has no obli
gation to extradite or prosecute an individual accused of the unlawful 
seizure of an aircraft, since hijacking is not a crime jure gentium. The 
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practice of nations neither imposes upon a state a duty to surrender 
fugitives who come within its criminal jurisdiction13 nor requires a state 
to punish an individual for violating the criminal law of a foreign juris
diction.14 On the contrary, some states have considered the granting 
of asylum—the protection a state may grant to a foreign citizen from 
prosecution by his own government—15 16 to be a sovereign right.10 This 
right is founded upon the exclusive jurisdiction of each state over per
sons within its domain regardless of their nationality; it is prompted by 
humanitarian and political considerations. A state which desires to com
pel the return of an individual to its territory must therefore rely on 
the cooperation of the state of refuge.

13 See Factor v. Laubenheimer, 290 U.S. 276, 287 (1933); 1 L. Oppenheim, Interna
tional Law 696 (8th cd. H. Lauterpacht ed. 1955); Restatement (Second) of Foreign 
Relations Law of the United States pt. 1, ch. 1, § 9(e) (1965).

14 See Restatement, supra note 13.
15 See Garcia-Mora, The Present Status of Political Offenses in the Law of Extradi

tion and Asylum, 14 U. Pitt. L. Rev. 371 n.3 (1953).
16See L. Oppenheim, supra note 13-, Turner, Piracy in the Air, 22 Naval War 

College Rev. 86, 99 (1969).
17 See notes 13-14 supra and accompanying text.
18 See, e.g., Convention on Extradition, Dec. 26, 1933, 49 Stat. 3111, T.S. No. 882, 

165 L.N.T.S. 45.
19 See, e.g., Treaty of Extradition with the United States of Brazil, Jan. 13, 1961, 

H964] 2 U.S.T. 2093, T.I.A.S. No. 5691; Convention of Extradition with Sweden, 
Oct. 24, 1961 [1963] 2 U.S.T. 1845, T.I.A S. No. 5496; Note, The New Extradition 
Treaties of the United States, 59 Am. J. Int’l L. 351, 356 (1965); N.Y. Times, Sept. 19, 
1969, 5 1, at 10, col. 1 (drafted treaty with New Zealand).

Extradition involves the denial of asylum and the surrender of an 
individual to a requesting state. Since there is no customary rule of 
international law which imposes a duty to extradite,17 extradition is a 
matter of either comity or treaty between states.18 No nation is a 
party to an extradition treaty with every other state and the treaties 
which do exist fail to provide for the certainty of surrender which the 
hazards posed by air piracy demand. Thus, the present system of extra
dition does not make surrender or prosecution sufficiently certain to 
operate as an effective deterrent. This failure is evidenced by the two 
most common types of extradition treaties: (1) those that list the of
fenses for which extradition will be granted; and (2) those that grant 
extradition only for a crime punishable under both the requesting and 
granting states’ laws. Only a few of the extradition treaties that list 
offenses for which extradition will be granted include the unlawful 
seizure of an aircraft.19

This omission of air piracy as an offense in a “list” type treaty, how
ever, is not necessarily a bar to extradition, since air piracy contains the 
elements of certain crimes ordinarily listed in such treaties, such as 
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robbery, larceny, assault, and kidnapping. Nevertheless, under the 
principle of “specialty,” 20 which is incorporated into most extradition 
treaties, the hijacker can be tried only for the extraditable offense, 
which might result in a penalty less than that commensurate with the 
total offense. The problem with the second type of extradition treaty, 
which depends on the act being an offense under the laws of both the 
demanding and surrendering state, is that the unlawful seizure of air
craft is not an offense per se under many criminal codes. Hence, a 
request for extradition again would have to be based on an offense in
cluded in the elements of the hijacking, with the same limitation of 
penalty through “specialty” principles as noted above.

20 Evans, Reflections Upon the Political Offenses in International Practice, 57 Am. J. 
Int’l L. 1, 8 (1963).

21 W. Bishop, International Law 473 n.48 (1962); Boyle & Pulsifer, The Tokyo 
Convention on Offenses and Certain Other Acts Committed on Board Aircraft, 30 
J. Air L. & Com. 305, 351 (1964); see Mendelsohn, In-Flight Crime: The International 
and Domestic Picture Under the Tokyo Convention, 53 Va. L. Rev. 509 (1967).

22 See Boyle & Pulsifer, supra note 21, at 333.
23 6 M. Whiteman. Digest of International Law 865 (1968).
24 Id. at 885.

Even assuming that hijacking is a listed offense, or contains the ele
ments of a listed offense, extradition still will not necessarily result. 
Various provisions generally found in extradition treaties can operate 
to prevent the surrender of hijackers. Most extradition treaties pro
vide that the crime must be committed either within the territory of 
the requesting state or within its jurisdiction.21 Extradition for a hijack
ing committed outside the territory of the demanding state would be 
problematical under either of these provisions,22 since there is no con
sensus of opinion as to whether, under customary international law. 
acts occurring on board an aircraft are subject to the jurisdiction of the 
state of registration. Other provisions that could operate to prevent 
extradition exist in treaties in which the parties except themselves from 
the obligation to extradite their respective nationals23 or except capital 
offenses from the obligation.24

THE POLITICAL OFFENSE EXEMPTION

The greatest obstacle against the use of the present system of bilateral 
extradition treaties to effectively deter hijacking through certain extra
dition, however, is the political offense exception, which excludes of
fenses that are primarily political in nature. Analysis of the standards 
by which courts have tested claims of fugitives as to the political na
ture of their offenses will allow some projection as to the acceptability 
of proposals which would provide for mandatory extradition of hi
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jackers without exception and, on the other hand, the effectiveness of 
proposals which would make such obligation subject to an exception 
for offenses of a political nature. Although hard evidence of hijackers’ 
motives and intentions is not available, considering the destinations to 
which hijacked aircraft more frequently have been diverted, it could 
be argued they were primarily political in nature.25 26

25 At least one commentator has reached a contrary7 conclusion. See Evans, supra note 
I, at 700 (1969).

26See Garcia-Mora, supra note 15, at 372; Harvard Research in International Law, 
Draft Convention an Extradition and Comments, 29 Am. J. Int’l L. (Supp.) 1, 108 
(1935).

27 Harvard Research, supra note 26, at 109.
28 The exception is universal even though extradition is generally a matter of 

bilateral agreement between states. See Note, supra note 19, at 360; Harvard Re
search, supra note 26, at 108.

296 M. Whiteman, supra note 23, at 800; Evans, supra note 1, at 15; Harvard 
Research, supra note 26, at 113. But see Garcia-Mora, The 'Nature of Political Offenses: 
A Knotty Problem of Extradition Law, 48 Va. L. Rev. 1226, 1229 (1962).

80 Evans, supra note 1, at 21; Garcia-Mora, supra note 29, at 1228.
31 6 M. Whiteman, supra note 23, at 800; Harvard Research, supra note 26, at 114.
32 Garcia-Mora, supra note 15, at 375; Deere, Political Offenses in the Law and Prac

tice of Extradition, 27 Am. J. Int’l L. 247, 248 (1933).

Originally, political offenders were subject to extradition while com
mon criminals generally were not.20 The age of revolution and the 
rise of popular governments, however, resulted in numerous refugees 
and brought about a new attitude toward the political dissenter. This 
change in political philosophy was coupled with technological advances 
in transportation which gave the fugitive a greater opportunity to flee 
to a foreign state to avoid prosecution or persecution.27 As a result of 
these two developments, the original extradition practice in municipal 
laws and in bilateral treaties was reversed—political offenders were ex
empted from extradition while common criminals were not.

Although the exception for political offenses is universal,28 the term 
"political offense” has not been defined either by treaties, extradition 
laws,29 or uniform state practices.30 Thus, extradition treaties and laws 
provide that extradition need not or shall not be granted when the 
act which the accused is charged with committing constitutes either 
a political offense or an act connected with a political offense.31 The 
exemption covers two categories of political offenses: (1) “purely polit
ical offenses,” which are offenses against the political organization or 
government of a state, injure only public rights, and contain no com
mon crime element;32 and (2) “relative political offenses,” which are 
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offenses connecting a common crime with a political act, either di-

The unlawful seizure of an aircraft would not be a “purely political 
offense,” since in most cases it will injure the private rights of the 
airline and passengers and thus contain the elements of a common crime. 
The exemption for “relative political offenses” is not sufficiently de
fined by treaties or extradition laws to determine whether a hijacking 
would fit within that category. State practices regarding “relative 
political offenses” must therefore be examined. In making this de
termination, it should not matter whether air piracy is viewed as a 
common crime directly connected with a political offense or as a single 
act having the character of both a political and common crime. The 
crucial issue in determining whether hijacking is a political offense will 
be whether a political motive and end are alone sufficient to make an 
offense political. Writings on extradition reveal that varying standards 
have been applied in determining the political nature of common 
crimes.* 34 One commentator has found that state practices reveal three 
basic approaches to the problem: (1) the incidence test of Anglo- 
American law; (2) the political objective test of French law; and (3) 
the political motivation test of Swiss law.35 *

ls 6 M. Whiteman, supra note 23, at 800; Deere, supra note 32, at 248; Garcia-Mora, 
supra note 29, at 1230-31.

34 See Evans, supra note 20, at 18; Garcia-Mora, supra note 29, at 1239.
33 Garcia-Mora, supra note 29, at 1239. Professor Garcia-Mora’s categorization has 

been adopted for purposes of analysis. Not all commentators find the same categories 
of approaches represented in practice. See Evans, supra note 20, at 18-19.

33 See Garcia-Mora, supra note 29, at 1240.
S7 See id. at 1241, 1248.
S8/d. at 1242.
39 Cf. Evans, supra note 20, at 19.
40 See, e.g., N.Y. Times, Jan. 10, 1970, at 10, col. 4.

The Anglo-American Approach. Anglo-American practice re
quires that an offense be incidental to, and form a part of, political dis
turbances in order to fit within the exception for political offenses.31’ 
This approach requires a context of a power struggle between two or 
more parties in a state.37 The test was developed at a time when “polit
ical conflicts took place within the framework of rival party organiza
tions and the individual was usually regarded as an agent of a political 
party or movement.” 38 Strictly applied, therefore, the test is too narrow 
to protect from extradition one or several individuals acting to escape 
from what they regard as an oppressive political system39 or to achieve 
some other political objective.40 For example, a member of a dissident 
group such as the Black Panthers or the Popular Front for the Libera
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tion of Palestine could successfully claim immunity from extradition 
under the incidence test, while an individual who hijacks a plane for 
similar ideological reasons, but who is not a member of a party engaged 
in a struggle for power, would not be a political offender.

Both the United States and Great Britain, however, have departed 
from a strict application of the incidence test. For example, in 1954 
Poland requested extradition from England of seven Polish seamen who 
seized a Polish fishing vessel on the high seas and sought asylum. In 
defending against extradition the seamen alleged that their offense was 
political in nature and that their extradition to Poland therefore should 
not be ordered. Although the offenses alleged contained elements of 
common crimes, the English court refused extradition,41 recognizing 
that the political character of an offense must be determined in the 
light of the circumstances existing at the time of its perpetration. Hence, 
noting the circumstances existing in totalitarian states, the court held 
that individual action motivated by a political objective can be political 
in character despite the fact that it is not incidental to a power struggle 
between opposing factions.

41 Ex parte Kolczynski, [ 19551 1 Q.B. 540.
42 Note from the Czechoslovak Ministry of Foreign Affairs to the American 

Embassy, Prague, March 30, 1950, and reply of the United States, Apr. 6, 1950, 22 Dep’t 
State Bull. 595 (1950); The Czechoslovak Ministry of Foreign Affairs to the 
American Embassy, Sept. 20, 1951, and reply of rhe United States, Oct. 1, 1951, 25 
Dep’t State Bull. 624 (1951).

43 Reply of Apr. 6, 1950, supra note 42.

The United States’ attitude is reflected in its replies to the Czecho
slovakian request for extradition of the hijackers of three Czecho
slovakian planes which landed in the L’nited States Zone of Occupation 
in Germany on March 24, 1950, and a similar request for the return of 
the hijackers of a Czechoslovakian train diverted to the United States 
Zone of Occupation on September 1 1, 195142 The United States replied 
not only that it did not consider the U.S./Czechoslovakian Extradition 
Treat}’ of 1925 to include the extradition of fugitives from the Occu
pied Zone of Germany to Czechoslovakia, but also that, even if the 
treatv did apply, the United States considered the hijackers of the planes 
political offenders rather than common criminals since they “fled . . . 
for political reasons by whatever means they could find to escape.” 43 
In addition, the reply noted that compliance with the demand to extra
dite would be dishonorable subserviency to a foreign power and an act 
meriting the reprobation of mankind. In the train case, the U.S. also 
asserted that “fw]orld opinion has not been accustomed to hold . . .
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that . . . persons who have sought to leave their country in order to 
obtain political asylum abroad are terrorists and criminals.” 44

44 Reply of Oct. 1, 1951, supra note 42.
45 Garcia-Mora, supra note 29, at 1249.
46 Id. at 1251; see Garcia-Mora, supra note 15, at 380.
47 N.Y. Times, Oct. 20, 1969, at 1, col. 5. The French government subsequently prose

cuted the hijackers. See note 96 ¡7ifra and accompanying text.
48 Garcia-Mora, supra note 29, at 1251.
49 Id. at 1253; Deere, supra note 32, at 258.
50 Garcia-Mora, supra note 29, at 1253.
51 78 R.O. 39, [1952] I.L.R. 371 (No. 80) (Fed. Tribunal, Switz.).

The French Approach. The political objective approach of the
French places emphasis on the nature of the rights injured by the of
fense.45 Only offenses which directly injure the rights of the state are 
regarded as political and, therefore, an offense against private rights in 
furtherance of a political act would not be considered a political of
fense.46 If this approach were strictly applied, hijackers would be sub
ject to extradition in every case in which a passenger aircraft is di
verted, because private rights, including those of the passengers and 
crew, are always violated. Nevertheless, the French government re
cently refused to extradite the hijackers of a Polish plane who diverted 
it to West Berlin in order to seek asylum.47

The S'wiss Approach. The Swiss political motivation approach
is based upon a determination of a political nature of an offense from 
all the circumstances, with particular weight being given to the political 
motivation of the offender. After all the circumstances are considered, 
the offense must be predominantly political in character.48 Another re
quirement, however, is that there be a direct connection between the 
common crime and the intent to modify the state’s political organiza
tion,49 a requirement similar to the incidence test applied in Anglo- 
American practice. Furthermore, the atrocious nature of an offense can 
cause the common crime element to predominate over the political ele
ment,50 which may preclude application of the exemption from extra
dition to hijackers. Hijackers often act alone, prompted only by the 
desire to escape from a system they find intolerable, and the potential 
danger to the lives and safety of passengers and crew may make hijack
ing analogous to anarchistic acts of terrorism, such as the random plac
ing of bombs.

Although the elements of the traditional Swiss approach seem to 
exclude air piracy from the political offense exemption, the language 
and outcome of modern cases challenge this conclusion. In In re Kavic,51 
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the Federal Tribunal of Switzerland denied a request for extradition 
where individuals had seized an airplane to escape from Yugoslavia. 
The court noted that the offenses committed bv the accused were meant 
to effectuate their escape from an oppressive political regime and that 
such considerations rendered both the escape, and the offenses com
mitted to make the escape possible, distinctly political in character. 
While the court departed from the traditional requirement that the 
offense be directly connected to the political aim, it did apply the 
predominance test to determine that the political character of the hi
jacking should outweigh its common crime characteristics. Discarding 
the limitation that a relative political offense can be committed only 
in the context of a struggle for political power, the court decided that 
in totalitarian states a struggle for political power is practically im
possible, that those who refuse to submit to the government in power 
have virtually no alternative but to escape bv flight to a foreign coun
try, and that this method of escaping political oppression is no less 
worthy of asylum than an active fight for political power.52 The court 
then articulated the principle that the relationships between the end and 
the means must be such that “ideals connected with the purpose are 
sufficiently strong to excuse, if not justify the injury to private property, 
and to make the offender appear worthy of asylum.'’ 53 It held that 
freedom from the oppression of a totalitarian state must be viewed as 
an ideal outweighing the offenses committed against the plane crew 
and passengers.54 *

52 id.
Kid.
™Id.
” I v parte Kolczynski, f 19551 2 Q. B. 540.
'G S'e’e Garcia-Mora, supra note 29, at 1255-56 and cases cited therein; Schtraks v. 

Go'ernmenr of Israel, [1962] 3 W.L.R. 1013, (House of Lords), extract and comrment 
38 Bn7. Int'l L. 476 (1962).

r~ See I vans, supra note 20, at 21-24; Garcia-Mora, supra note 29, at 1256.

The Kavic case represents a determination by the Swiss court that 
the potentially disastrous effect of an air piracy will not cause the com
mon crime element to predominate. Like the Queen’s Bench in the 
case of the Polish seamen,53 the Swiss Court found the incidence test 
to be anomolous in present world circumstances.

The political motivation test has been endorsed by the courts of 
other countries and incorporated into treaties and statutes.56 * Com
mentators regard the test, tempered bv the theory of predominance, 
as the most desirable method of determining the character of an of
fense for extradition purposes and as best attuned to contemporary 
political realities and regard for human rights."
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Under this political motivation test, however, an offense which may 
be characterized as political by the courts of one country may be desig
nated a common crime by courts of another. Courts have manifested 
a tendency to treat a fugitive from a totalitarian state differently from 
one who has fled from a republican state.58 Like beauty, however, 
totalitarianism lies in the eyes of the beholder, the determination de
pending in large part on the compatibility of the requesting state’s 
political system with that of the state of refuge. With the exception 
of a recent hijacking from the United States to Italy, the destination 
of all successful hijackings has been a nation politically at odds with 
the state of the aircraft’s registration or at least peculiarly receptive to 
the hijacker’s political views, making extradition highly unlikely. Cuba, 
for example, has not returned any hijackers to the United States against 
their will.59 60

58 See In re Gonzales, 217 F. Supp. 717, 721 n.9 (S.D.N.Y. 1963); In re Kavic, 78 R.O. 
39, [1952] I.L.R. 371, 373-74 (No. 80) (Fed. Tribunal, Switz.).

59 Wurfel, supra note 1, at 820.
60 Tokyo Convention on Offenses Committed on Board Aircraft, Sept. 14, 1963, 

art. 11, para. 2, T.I.A.S. No. 6768; see Mendelsohn, supra note 21.
61 Tokyo Convention on Offenses Committed on Board Aircraft, Sept. 14, 1963, 

art. 11, para. 2, T.I.A.S. No. 6768.
62 Evans, supra note 1, at 708; Boyle & Pulsifcr, supra note 21, at 345.
63 Tokyo Convention on Offenses Committed on Board Aircraft, Sept. 14, 1963, art. 

16, para. 2, T.I.A.S. No. 6768; Boyle & Pulsifer, supra note 21, at 348.
64 Tokyo Convention, supra note 7, at art. 13(2).

Multilateral Treaties

The inadequacy of the bilateral extradition treaty as a deterrent to air 
piracy is manifest. Furthermore, multilateral conventions which are 
relevant to the unlawful seizure of aircraft fail to guarantee that rhe 
hijacker will be punished. Thus, the Tokyo Convention, drafted under 
the auspices of the International Civil Aviation Organization (ICAO),61' 
provides that when an aircraft has been seized in flight, the contracting 
parties should take all appropriate measures to restore control of the 
aircraft to its lawful commander. In addition, the parties must permit 
passengers and crew to continue their journey as soon as practicable and 
return the plane and cargo to the persons rightfully entitled to posses
sion.61 Nevertheless, the Tokyo Convention neither makes the unlawful 
seizure of aircraft an offense under international law62 nor imposes an 
obligation on the parties to prosecute or extradite the offender.63 Under 
the Convention, a contracting party is required only to hold the hi
jacker in custody or take such other action as is necessary to allow crim
inal or extradition proceedings to be instituted.64 In addition, the state 
is required to notify the state where the aircraft is registered and other 
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interested states that the hijacker is in custody, the circumstances of the 
incident,65 and whether it intends to prosecute. Thus, although the 
Tokyo Convention ensures that states which have an interest in request
ing extradition are given the opportunity to make such a request, 
extradition still depends on whether an extradition agreement applicable 
to the offense exists between the requesting state and the state having 
custody. Indeed, the Tokyo Convention specifically provides that it 
does not create an obligation to extradite.66

w Id. at an. 13(5).
06 Id. at art. 16(2).
67 Id. at art. 3(1).
6S Id. at an. 16(1).
09 The 1958 Geneva Convention on the High Seas also contains a provision which 

could be construed as obligating the parties to punish “air pirates.” The Convention, 
however, defines a piracy to require acts by persons on one aircraft against another 
aircraft. Hence, hijacking falls outside the concept of piracy as defined in the Con
vention on the High Seas and. consequently, beyond the scope of any obligation to 
repress piratical acts. Convention on the High Seas, Sept. 30, 1962, arts. 14, 15, 11962] 
13 U.S.T. 2312, T.I.A.S. No. 5200, 450 U.N.T.S. 82.

70 Report of Subcommittee of Unlawful Seizure of Aircraft, ICAO Doc. LC/SC 
SA-Rep., Feb. 21, 1969, at App. C. The U.S. Protocol stipulated that hijacking would 
not be considered a political offense for the purpose of extradition. Moreover it 
would have provided an independent basis for extradition apart from extradition 
treaties between contracting states.

President Nixon mentioned the need to refuse asylum to highjackers in his address 
to the 24th session of the United Nations General Assembly. Strengthening the Total 
Fabric of Peace, 61 Df.p’t State Bull. 297, 300 (1969).

Despite the general inadequacy of the Tokyo Convention, it does 
provide the state of registration extraterritorial jurisdiction over of
fenses committed aboard the aircraft.67 The Tokyo Convention further 
provides that for purposes of extradition the contracting parties should 
treat an offense committed aboard the aircraft as if it had been com
mitted both in the place in which it occurred and in the state of registra
tion of the aircraft.68 These provisions thus amend the extradition 
treaties of states who ratify the Tokyo Convention in a manner which 
removes one of the barriers to extradition of hijackers. Otherwise, 
however, the Tokyo Convention resolves none of the major problems 
of hijacker deterrence.69 70

Proposed Agreements

The ideal solution to the hijacking problem would be a conven
tion requiring that hijackers be denied asylum in all cases. Indeed, in 
February 1969, the United States proposed a Protocol to the Tokyo 
Convention which would have had this effect.7” The Protocol
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was not favorably received, however, and appears to have been
dr

The prospects are remote that an agreement having the effect of 
completely denying asylum to air pirates will meet with general ac
ceptance. Although an individual traditionally did not have a right 
to asylum,71 72 contemporary political events have created large num
bers of refugees who have fled their homelands because continued 
residence there would be either impossible or intolerable, and this 
situation has shifted the emphasis on asylum from a prerogative of 
the state to a right of the individual.73 Moreover, the constitutions or 
internal laws of many states grant a specific “right” to asylum.74 
In addition, the United Nations’ Universal Declaration of Human 
Rights (Universal Declaration) provides that “[e]veryone has the right 
to seek and enjoy in other countries asylum from persecution.” 75 A 
more recent General Assembly resolution reaffirms that principle, de
claring that the situation of persons invoking such right is of concern 
to the international community.76 This resolution establishes the princi
ple that such a person shall not be subject to expulsion or compulsory re
turn to any state where he may be subject to persecution.77

71 Report of Subcommittee on Unlawful Seizure of Aircraft, ICAO Doc. LC/SC 
SA-Rep. II, Oct. 10, 1969, at 6.

12 See M. Garcia-Mora, International Law and Asylum as a Human Right, 
3 (1956); Chartcner, Right of Asylum, 1 Editorial Research Reports 319 (1950); 
Evans, supra note 20, at 2.

73 Garcia-Mora, supra note 15; Evans, supra note 20, at 1.
74 L. Oppenhelm, supra note 14, at 677 n.2; Evans, supra note 20, at 2.
75 Art. 14(2), G.A. Res. 217, U.N. Doc. A/810, at 7 (1948) reprinted in 43 Am. 

J. Int’lL. (Supp.) 127, 129 (1949).
76 Art. 2, G.A. Res. 2312, 22 U.N. GAOR Supp. 16, at 81, U.N. Doc. A/6716 (1967).
77 Id. at art. 3.
78 Art. 14(2), G.A. Res. 217, U.N. Doc. A/811, at 71 (1948) reprinted in 43 Am. J. 

Int’lL. (Supp.) 127, 129 (1949).
79 See notes 17-24 supra and accompanying text.
80 See notes 41, 42, 51 supra.

The Universal Declaration does provide that the right of asylum may 
not be invoked in instances of nonpolitical offenses.78 It does not define 
these nonpolitical offenses, however, and in view of the tendency of 
states to withhold extradition,79 hijackers probably will not be deprived 
of the right to asylum. Furthermore, although the General Assembly 
resolution is not binding as a matter of international law, it does mani
fest the concern of nations for individuals who seek asylum as the 
result of political conditions. This same concern was manifested in the 
Kolczynski and Kavic cases and in the refusal of the United States to 
return the Czech hijackers.80 A number of nations, including the United
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States, have obligated themselves to grant asylum by ratifying the 
Convention Relating to the Status of Refugees of July 28, 195181 
or its Protocol.82 This Convention, as amended by the Protocol, ex
tends certain protections to any person who for certain reasons stated 
in article 1(2) is outside the country of his nationality and is unable 
or unwilling to avail himself of the protections normally afforded 
citizens of that country. Under the Convention, contracting parties 
bind themselves to afford refugees at least the rights there provided.83

81 Convention Relating to Status of Refugees, July 28, 1951, 189 U.N.T.S. 150.
82 Protocol Relating to the Status of Refugees, Jan. 31, 1967, [1968] 19 U.S.T. 6223, 

T.I.A.S. No. 6577.
s'{ Among these rights are equal status with nationals with regard to such rights as 

freedom of religion, freedom of association, access to courts, and nondiscrimination in 
employment. Convention Relating to Status of Refugees, art. 4, art. 15, art. 16, art. 19, 
July 28, 1951, 189 U.N.T.S. 150.

s4 Convention Relating to Status of Refugees, at art. 311, July 28, 1951, 189 U.N.T.S. 
150.

85 Id. at art. 32(1).
845 Id. at art. 31(1).
87 Id. at art. 1 (F) (b).

The humanitarian spirit exemplified by these agreements is also rele
vant to the question of whether states would be willing to accept an 
unqualified obligation to extradite hijackers without an exception for 
political offenders. Specific provisions of the Refugee Convention may 
even create conflict between prescribed obligations to refugees and the 
obligation to extradite such persons under certain conditions. The 
Convention provides that a contracting partv may not return a refugee 
to a state from which he has fled when the requested return is based 
on the grounds which had given him the status of a refugee as defined 
by the Convention.84 Such provision thus would appear to preclude 
the extradition of a refugee/hijacker where its operative requirements 
are met. Furthermore, the contracting parties bind themselves not to 
expel refugees lawfully in their territory except for reasons of national 
security or public order85 * and not to impose penalties on refugees be
cause on their unlawful entry or presence.sr‘

Refugee status may be denied to an individual who has committed 
a serious nonpolitical crime outside the state of refuge.87 Although the 
Convention does not define nonpolitical offenses, as in the case of the 
Universal Declaration on Human Rights, the logical source for a defini
tion of the term “nonpolitical” would be the concept of political of
fenses as developed in the practice of extradition. Again, the result of 
referring to such source would be that an unlawful seizure of an air- 
craft might not preclude the hijacker from being entitled to the pro
tection offered by the treaty.
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A draft convention which is likely to meet with more general ac
ceptance without sacrificing effectiveness has been prepared by a sub
committee of the Legal Committee of the ICAO. The subcommittee 
met in February 1969, and again from September 23 to October 3, 
1969, preparing the draft which was distributed to member states of 
ICAO for their comments. In its report, the subcommittee stated that 
its objective was to deter persons from unlawfully seizing aircraft by 
ensuring, as far as practicable, the prosecution and punishment of such 
persons.88 89 T he draft convention thus defines the act prohibited69 and 
imposes an obligation on the parties to establish jurisdiction over the 
refugee90 and to enact national laws which make the offense punish
able in a manner commensurate with its gravity.91 In addition, it re
quires the parties to either extradite the refugee or submit the case to 
the appropriate national authorities for legal proceedings.92

88 Report of Subcommittee on Unlawful Seizure of Aircraft, supra note 71, at 2.
89 Report of Subcommittee on Unlawful Seizure of Aircraft, supra note 70, at annex 

C, art. 1.
90 Id. at art. 4.
91 Id. at art. 3.
92 Id. at arts. 7, 8.
93 Id. at art. 8.
9* Id.

The provision on extradition operates within the framework of the 
existing extradition system by providing that the unlawful seizure of 
an aircraft, as defined in the convention, is an extraditable offense un
der any extradition treaty existing or to be concluded between the 
contracting parties.93 It also provides that for purposes of extradition 
the offense will be treated as if it had been committed in the place 
where it occurs, in the territory of the aircraft’s state of registration, 
and in the state where the aircraft lands and the alleged offender dis
embarks.94 Two of the principal problems regarding the application of 
existing extradition agreements to the crime of air piracy are thus re
solved.

Nevertheless, because the obligation to extradite is dependent upon 
an existing incomplete and nonuniform system of bilateral extradition 
treaties, and because the convention lacks a provision concerning the 
political offense exemption, the extradition obligation easily may be 
avoided. The lack of a generally accepted definition of political of
fenses, coupled with the universal acceptance of the political offense 
exemption in extradition laws and treaties, makes the extradition pro
vision of the draft convention subject to the same defect as the present 
system of bilateral treaties. Thus, since the destination of most hi
jackers has been nations politically receptive to a request for asylum. 
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the convention as presently drafted will not create an effective obli
gation to extradite.

This weakness, however, may be partially offset by article 7, which 
obliges a contracting party that does not extradite the alleged offender 
to submit the case to its own appropriate authorities for action. The 
decision whether to prosecute must be made in the same manner and 
upon the same considerations as in the case of other offenses?5 The 
same reasons which prompt a state to grant a hijacker asylum like
wise will militate against prosecution, or at least against the im
position of punishment grave enough to deter such acts in the future. 
In the trial of two East Germans who diverted a Polish plane to West 
Berlin, for example, a French military court sentenced the offenders 
to only two years confinement.95 96 Indeed, the convention does not even 
create an obligation to prosecute, since prosecution depends upon the 
usual procedures of the asylum state.97 *

95 Id. at art. 7.
w N.Y. Times, Nov. 21, 1969, at 3, col. 7.
97 The subcommittee exercised sound judgment in determining that the draft con

vention should amend the extradition treaties of the contracting parties themselves 
rather than create a general obligation to extradite. The same problems which have 
frustrated attempts at creating multilateral extradition treaties in the past would 
virtually guarantee that such an agreement would fail to find general acceptance. See 
Honig, Extradition by Multilateral Convention, 5 Int’l & Comp. L.Q. 549 (1956).

08 U.N. Doc. A./Res./2551/(XXIV), Dec. 12, 1969, reprinted in 62 Dep’t State Bull. 
70 (1970).

90 Provisional Summary Report of the Sixth Committee on Forcible Diversion of 
Civil Aircraft in Flight, U.N. Doc. A/C.6/SR. 1154, Nov. 24, 1969, at 3.

100 Id. at 4.
101 7 U.N. Monthly Chronicle. Jan. 1970, at 174.

In connection with the Draft Convention of the ICAO, the United 
Nations General Assembly recently adopted a hortatory resolution on 
the forcible diversion of aircraft,9S its objective being to promote the 
speedy adoption of national and international measures to discourage 
unlawful acts of interference with, or seizure of, civil aircraft in flight.99 
The resolution urges that hijackers be prosecuted and endorsed the 
action of the ICAO. Nevertheless, the resolution is silent on the prob
lem of extradition of hijackers, and its proponents have commented 
that it is not intended to prejudice state application of domestic laws 
or practices concerning political asylum and similar matters.100 During 
discussion of the resolution in committee, many Latin American states 
voiced their desire to distinguish between hijackings committed as a 
common crime and those committed for political reasons.101 The report 
of the committee reflected this desire, including a statement that the 
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resolution would not prejudice any international rights or duties of 
states with respect to asylum.102

102 id.
103 Id.; N.Y. Times, Dec. 6, 1969, at 4, col. 4.
104 Cuban Hijacking Law of Sept. 16, 1969, reprinted in 8 Int’l Legal Materials 

1175 (1969).
105 7 U.N. Monthly Chronicle, Jan., 1970, at 173.
ion Cuban Hijacking Law of Sept. 16, 1969, arts. 2, 5, reprinted in 8 Int’l Legal Ma

terials 1175, 1177 (1969).
107 Id. at art. 3, at 1177.

Cuba voted against the resolution in both the committee and in the 
General Assembly, while a number of Arab states abstained (these 
nations have been the destination of most hijackings);103 Cuba previ
ously had proclaimed in the preamble to its antihijacking law that it 
would refuse to participate in multilateral measures adopted by the 
United Nations,104 and the Cuban delegation to the United Nations 
reiterated its basic policy concerning hijackings.105 * The Cuban law an
nounced a policy of cooperation with other nations by returning hi
jackers who arrive in Cuban territory who are not worthy of asylum.100 
This policy, however, is followed only on a strict reciprocity basis 
with nations who undertake similar obligations in bilateral agreements 
with Cuba.107

A Proposal

That the unlawful seizure and diversion of aircraft pose obvious and 
serious hazards to life and property cannot fail of recognition. Hijack
ing, however, is inextricably intertwined with the notion of political 
offenses and the concept of asylum. While great interest in suppressing 
this dangerous practice has been expressed by national and interna
tional organizations, current proposals seem doomed to failure. Since 
the problem has been limited for the most part to the aircraft of certain 
nations and no disaster has yet occurred, the states which because of 
their physical location and political climate have been the destination 
of most hijackers, fail to recognize the concerns which transcend their 
national interest and demand adequate protection. Hence, if an inter
national agreement requiring extradition or prosecution is to function 
in deterring the forcible diversion of aircraft in flight, it must be a 
compromise between the preservation of the state’s right to grant 
refuge to individuals who flee from persecution and the need to dis
courage hijackers. The adoption of too liberal a provision on the issue 
of asylum will fail to solve the problem of hijacking, while too strict 
a requirement for extradition or prosecution will be unacceptable to 
many nations.
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Given the realities of the relation between states and the prominence 
of asylum in international relations, the ICAO subcommittee appears 
to have attempted to draft a convention which strikes a balance be
tween general acceptability and effective deterrence. The United States 
proposal overly emphasized deterrence and proved unacceptable. The 
subcommittee’s draft may err in the other direction, since in practice 
the obligations it imposes may prove illusory. Another alternative 
which would substantially preserve the deterrent effect arising from the 
threat of extradition or prosecution and the discretion in the host state to 
grant asylum would be to assimilate the obligation to extradite or 
prosecute to the definition of “refugees” adopted in article (A)(2) of 
the Convention Relating to the Status of Refugees.108 The draft Con
vention thus would amend the extradition treaties of contracting states 
to provide for extradition or prosecution of hijackers except when the 
individual is motivated by a “well-founded fear of being prosecuted 
for reasons of race, religion, nationality, membership of a particular 
social group or political opinion.” 109 Such a standard would permit a 
state to grant asylum to hijackers when humanitarian interests so de
mand, but not where political motives alone are involved. An objective 
standard would be formulated against which the obligation to extradite 
or prosecute could be measured. In addition, the standard has acquired 
an interpretative gloss in the practice of states under the Refugee Con
vention.110 Contracting parties would be required to relinquish the 
right to grant asylum to hijackers who find the quality of life 
in their state of residence intolerable and choose hijacking as their 
means of escape. The hazards created bv hijacking, if fully appreciated, 
should make such a concession acceptable to all nations.

10s Convention Relating to the Status of Refugees, July 28, 1951, art. 1(A)(2), 
189U.N.T.S. 150.

109 Id.
110 A. Grahl-Madsen, The Status of Refugees in International Law 76-96 

(1966).

Author's Note. Since this article was written, acts of inter
ference with commercial aircraft have taken on a more terrifying 
aspect. The tragic results of the bombing of the Swissair jet in Febru
ary of this year, the March shooting of the pilot and copilot on the 
Eastern Airlines Boston flight, and the recent killing of a passenger 
during the take over of a DC-4 over Colombia may finally cause the 
community of nations to recognize the need to take effective measures 
to protect international aviation from all forms of violence.

In March, the Legal Committee of the ICAO approved the draft
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convention for presentation to the states as a final draft. None of the 
changes made by the committee were relevant to the question of extra
dition. The draft will be considered at a diplomatic conference sched
uled for December 1970.
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To define the legal system and develop a comprehension of it, 
new approaches must be sought and other disciplines consulted. 
Drawing upon various tools and methods of social research, Pro
fessor Sheldon develops and operates a judicial model through 
which to raise hypotheses and draw conclusions.

The most difficult task in social research is not the testing of various 
hypotheses but rather the generating of those hypotheses initially. This 
is no less true for research focusing on the legal system than for any 
other academic inquiry. The task of generating hypotheses or questions 
is often assigned to theoretical models. The model becomes the source 
of questions. The purpose of this essay is to suggest the construction 
of such a model for the study of the judicial process.

Introduction

Models are valuable in social research for several reasons. First, they' 
allow for data organization. Data must be collected into proper cate
gories. and the model itself will generate these categories for collection. 
Viewed another way, models allow for selective data collection. If the 
undergraduate degree of a lawyer is immaterial to his legal behavior, such 
data would not be collected.* 1 Models simply bring into the open many 
of the assumptions made about judicial behavior for submission to test
ing. Assumptions become hypotheses.

A second essential function of a model follows from data organiza
tion. Models lead us to ask further questions. If we have collected all 
the “pertinent” data and organized it into “adequate” categories accord
ing to our hypotheses, we may discover that not all is described, ex
plained, or predicted. The hypotheses of our theory may prove inade
quate. We must ask why. This questioning leads us to other hypotheses 
that ultimately may more adequately describe, explain, and/or predict.
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Through questions generated by the model, the model allows for its 
own continuing refinement.

Models also allow us to communicate our questions or answers about 
social behavior to others. Just as a picture is worth a thousand words, a 
model may be worth several textbooks. Doctoral dissertations in poli
tical science are commonly 400 pages long. The doctorate in mathe
matics may involve only a 30 page dissertation. Both dissertations can 
be equally creative and original, but the mathematician has the advantage 
of the symbolic language of mathematical theories or models. His model 
is a result of an accumulation of data by others through the years. The 
mathematician is only required to add another brick to the scientific 
wall of mathematics for his science is a cooperative process that involves 
building upon what others have done.2 This requires communication 
among scientists with a minimum of misunderstanding and words. 
Models assist in this communication and building process.

2 See Merton, The Mosaic of the Behavioral Sciences, in The Behavioral Sciences 
Today 252-55 (B. Berelson ed. 1963).

3 Today, this example is still in the hypothesis stage. Further data need to be col
lected.

4 One scholar distinguishes explanation and prediction as follows:
I mean one of two things by prediction: (1) that we can foretell the value 
of one or more units making up a system; or (2) that we can anticipate the 
condition or state of a system as a whole. In both instances the focus of 
attention is upon an outcome.

As I employ the term understanding fexplanation |, it has the following 
essential meaning: it is knowledge about the interaction of units in a 
system. Here attention is focused on processes of interaction among 
variables in a system.

R. Dubin, Theory Building 10 (1969) (emphasis added).

A model requires three stages in the research process: description, 
explanation, and prediction. Description follows from isolating the 
real or theoretical characteristics of those individuals and groups in
volved in the judicial process. Explanation obtains when the relation
ships between the characteristics of these constructs or units are identi
fied. Finally, prediction is achieved when the results of combinations 
of these characteristics can be anticipated. Obviously, prediction and 
explanation go hand in hand. For example, the prediction might be 
made that A + B will equal C because of x and y (explanation); trial 
judges tend to be more conservative than appellate judges (predic
tion) because the demands of stare decisis are an overriding decision
making consideration (explanation).3 Prediction is a statement of the 
probability that a future condition will occur. Explanation tells why 
that condition has occurred and will occur.4 *
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Generic Model Types

In the social sciences, there are many kinds of models that perform 
various functions.5 All models, however, must imitate or duplicate. 
Isomorphism—a one to one correspondence between the model and the 
thing being modeled—is their essential characteristic.6 The most com
mon model is a physical model. Dolls, model cars, an architect’s scale 
model all are physical in nature. A true isomorphic model responds to 
the physical laws in the same way as the thing it duplicates. Owing to 
changes in size, experimentation is much more feasible than with the 
original. Comparable to psychodrama, moot court in a law school con
stitutes a physical model of actual courtroom trial experience.7

6 There are many books that discuss models in the social sciences. See, e.g., 
M. Du verger, An Introduction to the Social Sciences 225-76 (1964); J. Hill & 
A. Kerber, Models, Methods, and Analytical Procedures in Education Research 14-20 
(1967); A. Kaplan, The Conduct of Inquiry 258-93 (1964).

6 For the purposes of this article isomorphism describes units of the model of like 
form and behavior. See A. Kaplan, supra note 5, at 263.

7 The classical work on psychodrama is J. Moreno, Psychodrama (1946). Persons 
participating in psychodrama play roles and attempt to act as they understand a person 
in that role would act. The roles played in a simulated situation are models of what 
people actually do in a real situation. In political science, the term “simulation” is 
used for political psychodramas. Computers can also be used to simulate roles; 
computer war games arc an example. See Hovland, Computer Simulation of Thinking, 
in Simulation in Social Science: Readings 16 (H. Guetzkow cd. 1962).

8 \n example of a simple symbolic model is B=f(SO)— behavior is a function of 
situation and organism. See J. Davies, Human Nature in Politics 3 (1963). For an 
application of this symbolic model to judicial behavior, see Sheldon, The Uniqueness 
of State Legal Systems: Nevada, Utah, and Vermont, 53 Judicature 333 (1970).

9See H. Alker, Jr., Mathematics and Politics (1965) (mathematical model applied 
to political behavior); Kort, Predicting Supreme Court Decisions Mathematically: A 
Quantitative Analysis of the “Right to Counsel” Cases, 51 Am. Pol. Sci. Rev. 1 (1957) 
(mathematical model applied to judicial decisions). See also Mathematics and the 
Social Sciences (J. C. Charlesworth cd. 1963).

The symbolic model is a representation of reality through the use 
of symbols.8 Mathematical models arc often of this category, especially 
when applied to social behavior.9 Symbolic models have several advan
tages over physical models: (1) they provide a shorthand means of 
representation; (2) they allow for a value-free means of communicating 
social phenomena; (3) they permit an application of statistics and mathe
matics that is highly desirable.

Models can also be classified as mental images. Abstractions as a 
mental exercise result from the use of models of this sort. “Political 
man” or “economic man” are composite abstractions—mental images— 
of men who pursue power or who enhance their capacity for profit. 
“Legal man,” a man who furthers his interests through the use of law, 
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may describe a composite of a large number of lawyers but seldom 
reflects any single advocate. Nonetheless, it may be a useful model in 
generating questions. What causes lawyers, for example, to deviate rrom 
such an image?

Models may also be of the ideal type. Model codes illustrate this use 
of the term.10 Such models tend to be prescriptive in the sense that 
imitation is hoped for. Again, the ideal model may be useful in under
standing reality by acting as a standard against which real conduct can 
be compared.11

10 See, e.g., Model Code of Criminal Procedure (1930).
11 One study has compared the actual behavior of lawyers in New York City with 

the “model” or ideal as expressed in the Canons of Professional Ethics. J. Carlin, 
Lawyer’s Ethics (1966).

12 For bibliographical reviews of the judicial system reported by social scientists, 
see Rigby & Witt, Bibliographical Essay: Behavioral Research in Public Law, 
1963-67, 22 West Pol. Q. 622 (1969); Schubert, Bibliographical Essay: Behavioral 
Research in Public Law, 57 Am. Pol. Sci. Rev. 433 (1963); Sheldon, Pre-Legal Training, 
Research and the Judicial Process: A Nonlegal Viewpoint from Nonlegal Sources, 10 
Jurimetrics J. 1, 2-4 (1969).

Judicial Decision-Making (G. Schubert ed. 1963); G. Schubert, The Judicial 
Mind 22-43 (1965); Schubert, Policy Without Law: An Extension of the Certiorari 
Game, 14 Stan. L. Rev. 284 (1962); Spaeth, Unidimensional and Item Variance in Judicial 
Scaling, 9 Am. Behav. Sci. 290 (1965); Spaeth, The Judicial Restraint of Mr. Justice 

Thus, models in the social sciences are statements, images, or symbols 
of an isomorphic nature constituting theories about the behavior of man. 
In simple terms, a model is a theory. To construct a model is to con
struct a theory. To test a model is to test a theory concerning the 
behavior of men in social circumstances. A model of the judicial process, 
then, is a theory of how men behave in a judicial situation.

Judicial Model Types

Generally, models of the judicial process have been predominantly 
physical or symbolic in form.12 Within these broad types, however, 
research being conducted by social scientists interested in the judicial 
process falls into five distinct categories. Varying degrees of sophistica- 
cation and methodological rigor are displayed within each. Social scien
tists have attempted to understand, explain, and predict judicial behavior 
from the perspective of decision-making models, group models, role 
models, institutional models and systems models.

Decision-makrng Models. This approach attempts to make the
judicial world comprehensible by analyzing the process by which judges 
make decisions.13 Utilizing the stimulus-organism-response scheme of 
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psychology, this approach views the facts of a case as stimulus, the judi
cial opinion (vote) as response, and the judge as the organism through 
which the facts flow. The judge, as a composite of attitudes, selects 
certain facts as crucial and rejects others—his response resulting from 
the selective processing and application of his set of attitudes.14

Frankfurter—Myth or Reality, 8 Midw. J. Pol. Sci. 23 (1964); Spaeth, An Approach to 
the Study of Attitudinal Differences as an Aspect of Judicial Behavior, 5 Midw. J. Pol. 
Sci. 165 (1961).

14 Theodore Becker explains the model as follows:
In I lullian fashion, he sets up the stimulus-response bond scheme with the 
the case (the facts within the judicial opinion itself) as the stimulus (S) 
and the vote (the decision of the court) as the response (R). The former 
is the independent variable and the latter, of course, the dependent variable. 
The intervening variable is the judge himself, or his attitude or attitude 
universe.

T. Beckf.r, Polthcal Behaviorausm and Modern Jurisprudence 14 (1964).

Several methodological difficulties are presented by the decision
making model as currently applied to judicial study. First, the scholar 
cannot rely exclusively upon the facts as expressed in the written opin
ion of the judges. Fie must know what facts are rejected as well as 
accepted and by whom individually rather than simply those facts stated 
in the majority, concurring, and dissenting opinions. Second, most of 
the decision-making studies have been limited to the Supreme Court. 
Xlthough the Court is at the apex of the judiciary, much of the dy
namism of the judicial process is displayed in lower federal and state 
courts. These courts more often than not can set the limits within which 
the Supreme Court must act. Finally, it is questionable whether one 
can rely on what judges say in opinions, in response to questionnaires, 
and in off-bench addresses and writings as a basis for identifying their 
attitudes. Judges, like other people, may not be wholly conscious of 
their attitudes.

Quite apart from the methodological problem of this model, there 
is the theoretical inadequacy in the fact that studies of political social
ization and attitudinal development fail to account sufficiently for 
attitudinal change. A case in point may be the recent change, denied 
bv the Justice himself, of Hugo Black’s attitude regarding certain aspects 
of civil rights. In addition, to some decree judges must observe the 
rules of the court, precedents, and roles which can mitigate or reinforce 
their attitudes. Furthermore, the decision-making model neglects the 
effects of oral arguments, juries, conferences, opinion writing, and vot
ing considerations. These and a myriad of other factors may well draw 
out some judicial attitudes and moderate the force of others. Finally, 
the decision-making model is too small in scope. To describe, under
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stand, and predict the impact and direction of the judicial process, one 
must know much more than just the facts of cases, the attitudes of 
judges, and their voting and decision records. The general social and 
political culture must be included in the input to the judicial model. It 
cannot be assumed that a given culture is adequately reflected in the 
attitudes of a single judge.

Group Models'. Two species are involved in the group model.
First, the judges and those directly involved with them may be regarded 
as referees over the politics of group struggle within the American 
political system.15 16 Policy outcomes are the result of the political give 
and take between the major groups within the American system. Politi
cal parties, pressure groups, businesses, labor, minorities, and ideological 
groups are all struggling for political, social and economic rewards. 
The courts are viewed as the scorekeeper in the game of politics. The 
courts may in fact be one of the groups participating in the struggle. 
To understand the group dynamics of civil rights, for example, the 
Supreme Court cannot be ignored.10 The second species of group model 
follows from the sociologist’s concept of a small group.17 18 To understand 
the Supreme Court or any multimember court, the leader, follower, 
friendship, expertise, and social interaction relationship of the members 
must be understood.

15 See, e.g., H. Jacob, Justice in America 3-33 (1965); M. Shapiro, Law and Politics 
in the Supreme Court 14-17 (1964); The Supreme Court: Politicians in Robe> 
(C. Sheldon ed. 1970).

16 See D. Berman, It is So Ordered 1-8 (1966); R. Crain, The Politics of School 
Desegregation 2 (1968); C. Vose, Caucasians Only 177-210 (1959).

17 See Small Groups (A. Hare, E. Borgatta & R. Bales ed. 1965); Danelski, The 
Influence of the Chief Justice in the Decisional Process, in Courts, Judges and 
Politics: An Introduction to the Judicial Process 497 (W. Murphy & C. Pritchett 
ed. 1961); Murphy, Courts as Small Groups, 79 FIarv. L. Rev. 1565 (1966); Snyder, 
The Supreme Court as a Small Group, 36 Soc. Forces 232 (1958); Ulmer, Toward a 
Theory of Sub-Group Formation in the United States Supreme Court, 27 J. Pol. 133 
(1965); Ulmer, Leadership in the Michigan Supreme Court, in Judicial Decision 
Making 13 (G. Schubert cd. 1963); Ulmer, The Changes of Behavior Patterns in the 
United States Supreme Court, 22 J. Pol. 629 (1960).

18 See J. Grossman, Lawyers and Judges: The ABA and the Politics of Judicial 
Selection (1965) ; R. Watson & R. Downing, The Politics of the Bench and ihe Bar 
101-11 (1969).

The group model that views the American political system as in
volving competition and conflict between groups has been fruitful in 
placing the courts within the real world of the broader political system. 
Certain aspects of the judicial process have also been significantly ex
plained, such as the impact of groups on the selection process of judges1*'  
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and the role of “friends of the court’’ litigants.19 Although conflict, 
competition, and disagreement traditionally delineate that which is po
litical from other aspects of society, they may not go far enough in 
explaining the American system of which the courts are an integral part. 
Consensus, cooperation, and unity are important social circumstances 
which are ignored by the group model.

19 See Barker, Third Parties in Litigation: A Systemic View of the Judicial Function, 
29 J. Pol. 41 (1967); Krislov, The Amicus Curiae Brief: fro?n Friendship to Advocacy, 
72 Yale L.J. 694 (1963).

20See G. Schubert, Quantitative Analysis of Judicial Behavior 173-267 (1959).
21 See Ulmer, Leadership in the Michigan Supreme Court, in Judicial Decision 

Making 13 (G. Schubert ed. 1963).
22 See T. Becker, supra note 14, at 67-87; Role Theory: Concepts and Research 1-63 

(B. Biddle & E. Thomas ed. 1966); J. Wahlke, H. Eulau, W. Buchanan & L. Ferguson, 
The I legislative System 7-28 (1962); Becker, A Survey Study of Hawaiian Judges: 
The Effects on Decisions of Judicial Role Variations, 60 Am. Pol. Sci. Rev. 677 (1966); 
Grossman, Role-Playing and the Analysis of Judicial Behavior: The Case of Mr. Justice 
Frankfurter, 11 J. Pub. L. 285, 294 (1962); Sheldon, Perceptions of the Judicial Roles 
in Nevada, 1968 Utah L. Rev. 355, 356; Vines, The Judicial Role in the American 
States: an Exploration, in Frontiers of Judicial Research 461 (J. Grossman & J. 
Tancnhaus ed. 1969).

23 According to one commentator, a role “refers to a coherent set of ‘norms’ of 
behavior which arc thought by those involved in the interactions being viewed, to 
apply to all persons who occupy the position of [judge, etc.].” J. Wahlke, H. Eulau, 

When courts are viewed as small groups, the studies suffer from 
myopia. Although of heuristic value by being exploratory and sugges
tive, the small group model is limited. Most courts in America involve 
one judge. Scholars cannot observe directly the interaction of judges, 
nor can control groups be set up to check results. In many cases, the 
“why” of interpersonal relationships remains speculative. Finally, the 
use of game theory20 and leadership-follower21 methods in small group 
research postulate that power is the overriding, if not sole, motivational 
factor in the interpersonal relations of judges. As with the broad group 
model, cooperation, cohesion, and agreement factors remain unac
counted for but nevertheless may be crucial.

Role Models. Closely related to the small group model is the
role approach to the study of the judicial area.22 Under this theory, 
judges constitute a group with its own distinct norms and mak
ing characteristic demands on a judge’s behavior. When he dons a 
robe and becomes a judge, a man plays a judicial role or roles. Thus, 
despite his attitudes and socio-economic-political background and train
ing, he must “act out” certain roles demanded of the judge. Certain 
norms place restraints on the judge and, depending upon the judge’s 
perceptions of these norms, constitute his role.23 When we understand 
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both formal and informal roles, when we are able to determine what 
manifests those norms which regulate the judge, and when we can be 
aware of the sometimes infinitesimal changes in the norms, then we can 
understand the judicial process. Although the role model has been 
applied with success to the legislative environment, only recently have 
scholars attempted to view the judges’ world through this model.

The role model seems to overcome some of the difficulties of decision
making and attitudinal studies. The impact of institutions, rules, custom, 
or structure are blended with those psychological-sociological factors 
comprising the individual judge’s attitudes. Nonetheless, the role model 
may not result in a clear delineation of judicial behavior. Many possi
bilities of role-conffict may distort data compiled within the scheme of 
the model. An appellate judge may view one of his roles as restraintist; 
laws passed by the legislature ought to be given overriding weight. But 
these laws and the public opinion that led to them may transgress upon 
the rights of the individuals. Should the judge perform his restraintist 
role or his jurisprudential role regarding individual rights?24 Instead 
of voting with the majority as his restraintist role dictates, and instead 
of dissenting as his jurisprudential role dictates, the judge may only 
concur. The concurrence appears to be inconsistent behavior. In fact, 
given the role conflict, it is clearly consistent. The data resulting from 
such a conflict may thus distort reality.

VV. Buchanan & L. Ferguson, The Legislative System 8 (1962). Thus, rhe judge’s 
role is determined by norms—what he feels he ought to do—when he interacts with 
role partners—other people. See Sheldon, supra note 22, at 356.

24 Associate Justice Frankfurter must have often found himself in such a role 
conflict. Although a libertarian regarding individual rights, he was one of the leading 
restraintists on the modern Court. See Spaeth, The Judicial Restraint of Mr. Justice 
Frankfurter—Myth or Reality, 8 Mrow. J. Pol. Sci. 23, 24 (1964).

Role perceptions may also create a difficulty with the role model. A 
judge may not perceive the norms defining his role, or he may not accept 
these norms. Such a judge can be categorized as a maverick, but this 
hardly contributes to meaningful explanation and certainly not to pre
diction. Time is also necessary for a judge to learn his role. Until the 
norms are learned, a judge’s behavior cannot be explained by the role 
model.

Methodological techniques have yet to be sufficiently refined to deal 
with roles. Questionnaires and interviews thus far seem to be the major 
source of data for role studies. What is needed is extensive study of 
policy outcomes—decisions and votes through time—to determine if the 
judge's reactions to questions and interviews are consistent with his 
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actual behavior. Various roles must be related to their respective de
cisional outcomes.

Institutional Models. Institutional models, or traditional models
as some have designated them,“5 rely almost exclusively on the structures, 
institutions, laws, constitutions, and procedural aspects of the judicial 
world to describe, explain, and predict.* 26 The sources for this kind of 
studv have remained the laws that judges interpret, the rules and pro
cedures that regulate judicial decision-making, the precedents that guide 
judges, and the constitutions that control them. The judge as a separate 
and important human clement is often forgotten. To understand the Su
preme Court, one need only read the cases and review the briefs, argu
ments, and precedents. Legal reasoning at the appellate level is empha
sized. Traditionalists only come close to assigning the judge an inde
pendent position within the judicial process in those instances when they 
attribute “legal philosophy” to a judge after a complete biographical 
study.27 Conclusions of the institutionalists tend to be normative in 
nature.28

-' Schubert, Ideologies and Attitudes, Academic and Judicial, 29 J. Pol. 3, 6 (1967).
26 H. Abraham, The Judicial Process (1962); A. Cox, The Warren Court (1968); 

W. Mfndelson, The Constitution and the Supreme Court (2d ed. 1965); W. Mendel
son, Justices Black and Frankfurter: Conflict on the Court (1961); B. Schwartz, 
I'he Supreme Court (1957); R. Wasserstrom, The Judicial Decision (1961).

27 See, e.g., M. Howe, Justice Oliver Wendell Holmes: The Shaping Years, (1957); 
J. Thayf.r, John Marshall (1901).

‘-"See Wechsler, Toward Neutral Principles of Constitutional Law, 73 Harv. L. Rev. 
1 (1959).

29 See, e.g., D. Easton, A Systems Analysis of Political Life (1965); D. Easton, 
The Political System (1953); The Federal Judicial System (S. Goldman & T. 
Jahnige ed. 1968); W. Mitchel, The American Polity, a Social and Cultural Interpre
tation (1962); J. Sigler, An Introduction to the Legal System (1968); H. Wiseman, 
Political Systems (1966).

Certainly the institutional model is of value in developing an under
standing of the courts. To rely exclusively upon it for an adequate 
understanding of the judicial process, however, forces one to view the 
judge and those who assist him in his decisions as automatons, merely 
giving content to a predetermined legal structure.

Systems Models. The impact on legal scholars of sociology,
economics, and cybernetics is evident in the use of the systems model 
to understand the judicial process. A system has inputs (supports and 
demands), outputs (policy), and feedback returning again to the inputs. 
The system remains in a state of equilibrium through an adequate con
version of inputs into outputs.29
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Demands are the needs, wants, and desires of groups (people) who 
seek to satisfy them through the authorities (decision-makers) in the 
system. Supports are those values of the system upon which there is 
substantial consensus, maintaining the system as the stresses of demands 
and policies manifest themselves. Policies are authoritative decisions on 
priorities determining how the demands are to be met. Feedback is 
comprised of reaction to the policies resulting in new and different 
demands and support.

In the judicial system, the legal dispute is an input, the judges are 
the conversion units, and the decision is an output. Appeals and subse
quent related decisions result from feedback.30 The judicial world is 
regarded as a self-contained unit by the systems model. Each part of the 
system is interrelated to the other parts and a change in one will bring 
about corresponding changes in the others. Adjustments are made by 
the system that it may maintain itself in equilibrium.

30 A systematic analysis can be used to explain the expanding concern for Negro 
civil rights. The development of support especially in the North for Negro rights 
after the Second World War and the increasing demands of the N.A.A.C.P. led the 
Supreme Court to its historic decision in Brown v. Board of Educ., 347 U.S. 483 
(1954). The supports and demands were inputs to the judicial system. The decision 
was an output in response to that demand. Feedback was evidenced by subsequent 
decisions extending the rights of Negroes. See, e.g., Loving v. Virginia, 388 U.S. 1 
(1967) (miscegenation); Reitman v. Mulkey, 387 U.S. 369 (1967) (open housing). 
The Civil Rights Acts were Congressional reactions both to the demand that generated 
Brow?i and the feedback from that case. In the same sense, ex-Governor Wallace’s 
efforts and appeal are further manifestations of feedback from Brown and subsequent 
laws and decisions.

Although one of the most comprehensive and fruitful models, the 
systems approach displays some drawbacks. First, the judicial process 
involves a variety of delays, appeals, pleadings, counterpleadings, and 
continuances which are forms of feedback within the system itself. 
The traditional model assuming that feedback only occurs following 
a decision fails to account for these many and varied “internal feed
backs.” Second, the conversion stage between inputs and outputs re
mains beyond the view of the scholar. When explanations and predic
tions are based on what goes in and what comes out of the system, 
distortions can result. This is most likely to occur when an output is 
associated with a particular input. Demands go into the system and 
policies come out; what happens in between may remain a mystery. 
Third, the judicial system cannot be viewed as a self-contained unit or 
closed system. The systems model presumably achieves internal homeo
stasis through its own efforts, without regard to the many crucial fac
tors in the larger political system. The judicial system in fact may be 
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in imbalance, and such a state may be desirable.31 Equilibrium or homeo
stasis may be brought about outside the judicial sphere. Courts rule in 
certain areas and the legislature, outside the judicial process, adjusts 
the total system by correcting, or building on, the courts’ decisions 
through legislation. An activist Supreme Court may “upset” the total 
system through its “revolutionary” decisions. Congress and the Presi
dent, through legislative and executive action or inaction, may “correct” 
these revolutionary aspects of the Court’s decisions. Conversely, dis
equilibrium in the total system may be corrected by the court. Reap
portionment rulings are an example. If the judicial system is viewed as 
a self-contained and self-balancing system, however, the importance of 
the larger political world may be ignored. Finally, if the systems model 
postulates homeostasis as a necessary and inevitable by-product, it is 
difficult to account for change. Whereas homeostasis is by definition 
static, change is a process of disequilibrium. Certainly the judicial 
system changes and, in fact, change may be the most important phe
nomenon that the scholar must explain. The systems model may not 
be an adequate tool.

31 One theory holds that during the 1950’s the role of the Supreme Court was to 
take extremely unpopular stands regarding first amendment freedoms in order to re
mind the people of their meaning, although Congress continually criticized and 
“corrected” the Court’s interpretations and the public generally thought the Court 
was “soft on Communism.” The point is, however, that the demands and supports 
inputs) were different from the decisions (outputs), and thus the judicial system 

was not in equilibrium. Balance was achieved, though, through Congressional or 
public reaction. See W. Murphy, Congress and the Court (1962).

32See Becker, Judicial Structure and its Political Functioning in Society: New 
Approaches to Teaching and Research in Public Law, 29 J. Pol. 302 (1967); Pritchett, 
The Development of Judicial Research, in Frontiers in Judicial Research 27 
J. Crossman & J. Tanenhaus ed. 1969); Pritchett, Public Law and Judicial Behavior, 

10 J. Pol. 480 (1968); Schubert, From Public Law to Judicial Behavior, in Judicial 
Decision-Making (G. Schubert cd. 1963).

Clearly, the above models have contributed to much meaningful de
scription, explanation and prediction. Despite their shortcomings, they 
have brought social scientists a long way from the earlier Public Law 
approach so dominant prior to the 1960’s.32 The model suggested in this 
essay borrows much from the systems model. It is an attempt to be 
broad enough to include all the crucial aspects of the judicial process 
and detailed enough to account for the microscopic factors which are 
often necessary for adequate understanding. The suggested model at
tempts to synthesize all of the attributes of the above models and to 
avoid their drawbacks.
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A J udicial Model

The following model is brought forward as a beginning. Its purpose 
is basically heuristic. As previously noted, a model is constructed to 
organize data and to raise questions. It is a verbal representation of a 
physical model of the judicial process. Hopefully, the model will com
municate social data to others upon which they can build or refine, 
resulting in a greater understanding of the judicial process through the 
joint efforts of legal practitioners, scholars, and social scientists.

The basic assumption underlying the following analysis evolves from 
the view of the law held by legal positivists and realists.33 The law is 
what the courts say it is. Law is the behavior of those people who prac
tice, define, and enforce that body of prescriptions called law. If we 
want to understand the law, we must understand the people who work 
with laws.34 The issue among the various schools of jurisprudence need 
not be joined here. The above expressions do not exclude the ideals or 
“oughts” of the law, the forces of custom, natural law, comity, or 
precedents. It merely means that an understanding of the law comes 
from an understanding of those who establish, apply, interpret, and 
enforce the law. Our goal in social research is to describe, explain, and 
possibly predict. Only then can we judge the law adequately in terms 
of right and wrong, good and bad.

33 See J. Austin, Lectures on Jurisprudence (1873); J. Frank, Law and the Modern 
Mind (1930); The Nature of Law (M. Golding ed. 1965).

34 In 1897, Oliver Wendell Homes, Jr. gave expression to this approach when he 
said that “The prophesies of what the courts will do in fact, and nothing more 
pretentious, are what I mean by the law.” Holmes, The Path of the Law, 10 Harv. L.
Rev. 457, 460-61 (1897). Karl N. Llewellyn added to this definition: “What these 
officials [judges, sheriffs, clerks, jailers, lawyers, etc.) do about disputes is, to my 
mind, the law itself.” K. Llewellyn, The Bramble Bush (1930).

30 Years may be involved in the collection of data according to a particular model 
even before that model can be “worked” or applied to reality. The process of using 
a model to describe, predict, and explain may involve, therefore, several decades.

VARIABLES AND ATTRIBUTES

fhe construction of a model is a most crucial task for the social or 
legal scholar. He invents models and then discovers whether or not 
they are consistent with reality. The construction of a model is pure 
research. Applied research is the process of discovering utility.35 * Models 
in the social sciences must be regarded as representing some aspects of 
social life. They contain, or are constructed from, defined units pos
sessing attributes and/or variables. An attribute characterizes something 
by its presence or absence. Some lawyers, for example, possess certain 
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attributes such as a law degree from an Ivy League law school. Other 
lawyers graduate from state law schools. A distinction among judges 
mav be attributed to selection to the appellate rather than trial level. 
The important thing about an attribute is that the unit either has a par
ticular attribute or lacks it. A variable, on the other hand, character
izes a unit by its degree of presence. Some lawyers have more years 
of experience than other lawyers; years of experience therefore is a 
variable. Judges vary in age or years of tenure on the bench. Variables 
are shared by the units to some degree, as opposed to attributes which 
are significant by their presence or absence.36 Several categories of 
attributes and variables are identified and discussed below.

37 These questions generated by the model are presented as hypotheses at this point 
"imply because current research has not adequately answered them. Some studies are 
beginning to shed light, however. See, e.g., Bullock, Significance of Racial Factor in 
Length of Prison Sentence, 52 J. Crim. L.C. & P.S. 411 (1961); Nagel, Ethnic Affiliations 
and Judicial Propensities, 24 J. Por. 92 (1962).

Biological. Biological factors are basic. In order to answer the
following questions, we must have accumulated biological data. Do 
Xegroes have a disadvantage before some white judges? Do women 
lawvers have greater success defending accused rapists than male advo
cates3 Does age have an impact on a judge’s attitudes? These questions 
illustrate the importance of biological factors to an understanding of 
the judicial process.37

Items in the following list of characteristics can serve either as attributes, when 
the units possess a certain type, or as variables, when the units possess the characteristics 
to varying degrees. A few, such as statutes or constitutions, can serve only as attributes, 
and others, such as years of experience and income, only as variables. It must be 
recognized that the subcategories are not all-inclusive. The variables and attributes 
to be used depend upon the interests of the researcher, but a model must necessarily 
be broad enough to allow for all possibilities.

Biological
Sex 
Age 
Race

Demographic 
Family 

Immigration

Economic

Ecological
Urban 
Rural 

Suburban

Institutional Income Political
Constitutions Party affiliation

Statutes Sociological Family politics
Precedents Class-status Attitudes (Liberal-

Custom-Rules Education Conservative)
Structure Work experience Activism

Facts Religion Public opinion
Peer group Political group 

membership
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Ecological. Ecological factors are also crucial.38 Are the atti

38 See, e.g., Birkby, The Supreme Court and the Bible Belt.: Tennessee Reaction to 
the Schempp Decision, 10 Midw. J. Pol. Sci. 304 (1966); Schmidhauser, Judicial 
Behavior and the Sectional Crisis of 1837-1860, 23 J. Pol. 615 (1961).

39 See, e.g., Ladinsky, The Impact of Social Backgrounds of Lawyers on Law Practice 
and the Law, 16 J. Legal Ed. 127 (1963); Nagel, Judicial Backgrounds and Criminal 
Cases, 53 J. Crim. L.C. & P.S. 333 (1962); Schmidhauser, Stare Decisis, Dissent and 
the Background of the Justices of the Supreme Court of the United States, 14 U. 
Toronto L.J. 194 (1962).

40 See, e.g., The Courts, the Public and the Law Explosion (H. Jones ed. 1965); 
de Rubertis, How Apportionment with Selected Demographic Variables Relates to 
Policy Orientation, 22 West. Pol. Q. 904 (1969).

tudes of rural lawyers different from those of urban lawyers? Are legal 
questions and disputes in a rural area substantially different from those 
in an urban area? Do cases involving migrant workers demand a dif
ferent approach than cases involving industrial workers?

Sociological. There are a great number of sociological factors
which flow from society itself and lead to many questions. Are Mor
mon lawyers in the State of Utah more concerned with community 
values than Catholic lawyers? Do prosecutors develop a more conserva
tive political attitude than defense lawyers? Does the social status of 
the defendant have an impact on the sentencing behavior of the judge? 
Do firm lawyers approach legal disputes differently from lawyers prac
ticing alone? These are but a few of the questions that evolve from 
sociological factors.39

Demographic. Although often referred to as sociological, demo
graphic factors are sufficiently important to constitute a separate cate
gory. Does a judge raised in an extremely large family approach 
custody cases with a different orientation than does a judge from a small 
family? Do first or second generation foreign-born lawyers involve 
themselves with different practices than white Anglo-Saxon lawyers? 
Do defendants in criminal courts who speak with an accent or perhaps 
are unable to speak English adequately fare differently than those more 
facile with the language? What influence does the population explosion 
have on the courts generally? Population data are obviously important 
in understanding the judicial process.40

Economic. Economic variables and attributes have been a tra
ditional concern of political scientists as well as legal scholars. Do liti
gants with a greater economic base win more cases? Elow do the poor 
fare in court? Do lawyers in high income brackets view their role in 
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court differently from low income advocates? Does a lawyer’s practice 
change as his income increases? Some of the answers to these questions 
have been provided.41 Nonetheless, economic factors remain an im
portant concern of the legal scholar.

41 See, e.g., Saari, Open Doors to Justice: An Overview of Financing Justice in 
America Today, in The Politics of Local Justice 211 (J. Klonoski & R. Mendelsohn 
ed. 1970); Wright, The Courts Have Failed the Poor, N.Y. Times, Mar. 9, 1969, § 6 
(Magazine), at 26.

42 See, e.g., H. Eulau & J. Sprague, Lawyers in Politics (1964); J. Grossman, 
Lawyers and Judges; The ABA and the Politics of Judicial Selection (1965); 
Keefe, Political Attitudes Toward the “Missouri Plan” in Pennsylvania, in Judicial 
Behavior (G. Schubert ed. 1964); Ulmer, The Political Party Variable in the Michigan 
Supreme Court, 11 J. Pub. L. 352 (1962).

43 Of all the factors herein reviewed, the institutional factors are different because 
they are not attributes or variables of rhe units or persons participating in the judicial

Political. Political factors need little explanation. Depending
upon the particular instance, politics, fortunately or unfortunately, has 
an impact on the judicial process.42 Does the political judge listen more 
closely to public opinion than the nonpolitical judge? Do politically 
active lawyers aspire to the bench more than their nonactivist col
leagues? Does a judge recruited to the bench through partisan elections 
tend to be more liberal than those appointed? Are trial judges belonging 
to the Democratic party overruled by Republican appellate judges more 
than are their counterparts in the other partv? What sort of judicial 
behavior results from a nonpartisan election system that is not evident 
in systems using the merit plan? In sum, one is asking what influence 
politics has on the judicial process.

Institutional. Institutional factors are of a different nature than
those variables and attributes previously7 discussed. Judges and lawyers 
possess sociological and political characteristics but work within the 
limits and freedoms of institutions. Obviously, constitutions, statutes, 
and precedents limit the alternatives available to judges and lawyers. 
A judge with activist and libertarian tendencies must deal with prece
dents; a strict constructionist with conservative tendencies is similarly 
constrained. Innumerable questions are related directly to those institu
tional attributes. Are judicial roles different at the trial and appellate 
levels? What impact does federalism have on judicial behavior? Do 
advocates in state systems with only one level of appeal handle their 
cases differently than advocates in systems with two appellate levels? 
Obviously, institutional factors are important. Nevertheless, these are 
attributes and variables that are not possessed by individuals. They must 
be handled differently in the judicial model.43
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These questions, generated by factors based on variables and attri
butes, are but a few that can be used to show the meaning and impor
tance of each of the broad categories of factors. The collection of such 
variable and attribute data, however, is still incomplete in present dav 
research of the legal system.

Two tasks remain in the construction of the judicial model. First, one 
must isolate the units to be used in the model. Second, one must estab
lish the linkage or interaction among the characteristics of these units. 
Thus, we are saying first that we must know what groups or persons 
(units) should be included in our model. Of course, these groups and 
persons are identified by their characteristic attributes and variables.

UNITS OF THE MODEL

It is fairly obvious who is involved in the process of deciding cases 
brought before the courts. Nonetheless, it is imperative to any model
building process that all possible units be considered and either included 
or excluded. On what basis is one unit considered relevant and another 
rejected? Holmes’ concept of the law, although valid in the sense we 
are using it here, has given the right answer to the wrong question.41 
The law is, indeed, the manner in which judges and lawyers, among 
others, handle disputes. These others who may be concerned with dis
putes include such people as clergymen, psychologists, family counselors, 
ambassadors, and college deans. One should ask what is the particular 
nature of a legal dispute that restricts involvement in it to only the 
traditional participants. Put simply, one must ask what are the func
tions of law within our society and who is directly involved in perform
ing these functions.

For a society to remain cohesive over an extended period of time, 
certain rules must be made that impose restraints on certain forms of 
behavior. Without such rules, society obviously would break down. 
It is equally obvious that rules will be violated in all systems short 
of Utopias. The judicial process involves authoritative decisions that * 
process. More correctly, the institutional factors constitute the legal and customary 
practices or circumstances within which the units interact. For example, a lawyer 
“possesses” age, income, status, and training. He does not, however, possess a precedent 
or a solo practice. Rather, these variables and attributes constitute an arena within 
which the other factors operate. These arenas may impose limits on the lawyer's 
behavior. See, e.g., J. Carlin, Lawyers on Their Own (1962); Jacob, The Effect of 
Institutional Differences in the Recruitment Process: The Case of State Judges, 13 
J. Pub. L. 104 (1964); Ladinsky, Careers of Lawyers, Law Practice, and Legal Institu
tions, 28 Am. Soc. Rev. 47 (1963); Murphy, Lower Court Checks on Supreme Court 
Power, 53 Am. Pol. Sa. Rev. 1017 (1959).

44 See note 34 supra.
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a rule has or has not been violated. There are two dimensions to 
our concept of authority. First, those in authority have the power, if 
necessary, to force compliance with their decisions. Second, they ought 
to be obeyed without the threat or use of such power.45 Compliance 
flows from a popular belief that those who make such decisions have 
the right to make them. As long as this right is recognized, it imposes 
a duty or obligation to comply with decisions without necessitating 
resort to physical coercion.

45 Airhough this concept of authority applies more directly to democratic systems, 
dictatorial and totalitarian systems hope for the same obedience. Through fear, reason 
or habit, all stable systems must, through time, achieve a degree of voluntary com
pliance.

"''See H. Spiro, Government by Constitution 23-26 (1959); The Policy Sciences 
(H. Lasswell, D. Lerner, et. al. ed. 1951). The resolution of the issue should not be 
confused with the solution of the problem. Simply put, resolution is the decision 
to do something, while the solution is doing that “something.”

Perhaps students of the judicial process could deal with the relatively 
small number of units involved in the courtroom situation and somehow 
determine, through trial and error, which are important and which are 
to be cast aside as irrelevant. Order, however, must exist in the con
struction of a model. Some scheme or system consistent with the logic 
of the whole model must be devised to allow us to sift out those units 
that are crucial from those that are trivial.

W ho are involved in the adjudication process? Broadly speaking, the 
process includes the accusers, the accused, and the settlor of the dispute. 
If we assume that the judge is at the center of the judicial process, we 
must also determine all of the units that assist him in his role. The 
‘’accuser-accused-settlor” scheme is too narrow, however. Excluded, for 
example, would be the important role of “friends of the court” whose 
briefs are filed neither by the accuser nor accused. A broader system 
for identifying the units of a model is suggested by a functional analysis 
of the judicial process. Clearly, the function of adjudication involves 
decisions. The flow of decisions, whether political, administrative, or 
judicial, follows five steps: (1) recognition of a problem; (2) state
ment of the issue; (3) deliberation; (4) resolution of the issue; and (5) 
solution of the problem.46

Recognition. The recognition of a problem or the recognition
of a violation of the rules of society involves police, pressure groups and 
litigants. The police make an arrest. A pressure group watches for a 
possible test case to further its interests. An individual may, in a civil 
suit, recognize some transgression by another on his rights and call 
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his lawyer. Although the impact of the general political-economic-social 
culture of the society is felt throughout the decisional process, the great
est influx of cultural concerns is at the recognition phase. Recognition 
follows from a cultural frame of reference.47

47 Generally, stable societies have laws or rules that coincide with cultural norms. A 
violation of the rules presupposed that the culture has, through its law enforcement 
personnel or through its citizenry, identified certain acts as inconsistent with the 
norms of that culture. Thus, one culture may regard certain acts as a violation of 
its rules which another would not.

Statement. The statement of the issue is a phase of the decisional
process that formulates alternatives. Different means of dealing with 
the recognized problem are articulated. Lawyers are primarily involved 
in defining the alternatives for their clients and before the magistrates. 
Indictments, prosecutors, and grand juries exemplify this stage. For one 
to recognize a possible violation of the rules, the rules themselves must 
be consulted. Moreover, to state an issue, the rules provide the point 
of departure. The frame of reference for both recognition and state
ment must be comprised of custom, statutes, constitutions, and other 
expressions of societal rules.

Deliberation. Deliberation is a process involving the weighing
of alternatives in light of possible consequences. Justifications are in
volved in the deliberations. Obviously, the adversary process manifests 
this stage of the decision process. Again, lawyers along with pressure 
groups acting as friends of the court are the units. Witnesses, bailiffs, 
and “audiences” are all embraced within this phase.

Resolution. Resolution of the issue is an exercise of will. Here
the judge hands down his decision, assisted in some cases by juries, clerks, 
and other judges. The issue is thereby legally resolved, although the 
decisional process may at this point revert back to the statement stage 
for resolution by an appellate court. The judge, however, is still at the 
center of the resolution phase.

Solution. Finally, the solution embraces those who enforce or
administer the decision. Bureaucrats, executives, police, federal marshals, 
and personnel of a penal or rehabilitation institution are included. For
tunately, in most cases the litigants themselves accept the decision as 
binding and comply simply because the courts have authority. It is at 
this phase that the judicial process has its greatest impact on the broader 
cultural context of society. In a sense, the judicial culture flows out into 
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the broader culture of society. The judicial ruling becomes a standard 
by which the larger society examines or re-examines its position.48

48 Perhaps the classic example of a society re-examining its position in the wake of 
a judicial decision is the aftermath of Brown v. Board of Educ., 347 U.S. 483 (1954). 
It has been argued that one of the basic functions of the law and courts is to teach 
“right” behavior. See H. Berman, The Nature and Functions of Law 37 (1958).

49 For this judicial model the following units and associated subunits have been 
identified:

Litigants
Plaintiff
Defendant
Criminal
Public
Pressure groups

Thus, the five stage decisional process provides a method to isolate the 
units of the model. Although not too crucial in the identification of 
units in the judicial model due to the relatively high degree of visibility 
of the participants, this stage of model construction generally is impor
tant.49 The units of a model have both attributes and variables. Though 
these attributes and variables are only said to “belong” to such units as 
lawyers, it should be emphasized that these units have no existence apart 
from their characteristics. The units of the model gain identity and 
significance only when assigned certain attributes or variables. The 
isolation of these units and their attributes and variables, however, con
stitutes only the beginning of model construction. Much of the study 
of the judicial process is still in this primitive stage of development.50 
Although we are continuing to collect attribute and variable data, many 
gaps still exist. It is this stage of model construction that results in 
description. “The very essence of description is to name the properties

Judges
Jury
Clerks
Bailiffs
Other judges

Lawyers
Prosecutor
Defender
Grand Jury
Researcher-investigator 
Bar Association, etc.
Witnesses

Penal Personnel
Parole boards 
Rehabilitation Centers 
Reform Institutions 
Jails-prisons-etc.

Police
Investigator
Arresting Officers 
Marshals

B0The state of bchavorial research on the judicial process has been described as 
pre-adolescent. “Perhaps the next four years will confirm four suspicion] that we 
are moving ahead toward maturity in the study of public law, with real possibilities 
of avoiding either premature aging or stagnation in a kind of permanent intellectual 
adolescence.” Rigby & Witt, supra note 12, at 636.
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of things: you may do more but you cannot do less and have descrip
tion.” 51 Explanation and prediction are still to come.

51 R. Dubin, supra note 4, at 85.
52 Both of these characteristics are attributes because the lawyers are either Ivy 

League graduates or not and they are either solo practicing or not. See note 39 supra 
and accompanying text.

53 These characteristics are variables since they are possessed by the judges to varying 
degrees. A given judge has more or less of the variable.

THE MODEL IN MOTION

The next important stage in model building is reached when an attri
bute or variable of a unit is related to a second attribute or variable of 
that same unit or of another unit. What happens when attribute (vari
able) A and attribute (variable) B interlock with one another? How 
many lawyers with Ivy League degrees practice alone?52 Do more years 
experience on the bench make a judge more conservative?53 By compar
ing the characteristics of units, the model begins to develop explanation.

The identification of relationships does not end at this point. Attri
butes can be compared with variables. For example, we may ask what 
is the correlation between attribute A and variable F? To what degree 
do Ivy League graduates differ from non-Ivy League graduates (attri
bute) in annual earnings (variable)?

Actually, the comparison of attributes and variables can also tell us 
more about the units of the model. If attribute A is necessarily associated 
with attribute B, the absence of A means the absence of B. When more 
of variable X means more of variable F, then conversely less X means 
less F. If attribute A means more of variable X, the absence of A means 
less X. These are some of the combinations of variables and attributes 
that may exist within only one unit of the model. A fuller explanation 
of these relationships will further describe each of the model’s units. 
Then the process would be repeated for the suggested relationships be
tween various units. The result would be a fuller description of the real 
properties and functioning relationships of our judicial system.

T hus far, the stages of constructing the model have (1) involved the 
isolation of units through a decisional (functional) process; (2) given 
identity to these units by attributes and variables; and (3) suggested 
various combinations of these attributes and variables. What remains is 
to bring together all of these elements into a working model.

The judicial process, obviously, is dynamic and flows through time. 
It is in motion. Thus, a model of the judicial process that is to simulate 
the real properties and actions of the actual process must also be dy
namic and in motion. All possible linkages or relationships must be 
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enumerated in order to determine their importance. Our model must 
“work.'5 The model must be viewed in motion, for the judicial process 
is never static. It may culminate in the enforcement of a judicial deci
sion. but that decision immediately becomes part of the total process 
itself. To portray such motion through time and through space, the 
model may be viewed as composed of five revolving and overlapping 
wheels.54 These wheels correspond to the five major units and contain 
also the subunits closely associated with the major participants. The 
units and subunits possess the attributes and variables previously noted. 
\s the wheels turn, the attributes and variables of each of the units 

interact.55 In addition to the five wheels revolving and overlapping, 
the entire model rotates and overlaps with another “wheel” designated 
as the political-social-economic environment in which the judicial model 
rinds itself. It is through this latter overlap that the environmental factors 
find ingress into the model and the results of judicial decisions egress 
into the broader political-social-economic world.

54 See Allport, The Structuring of Events: Outline of a General Theory with Ap
plications to Psychology, 61 Psych. Rev. 281 (1954).

55 The wheels must revolve at varying speeds to allow for each variable and at
tribute to interact with each other variable and attribute. Conceptually it is necessary 
in order for the model to test all possible combinations of factors.

All of these overlappings and interactions happen in special situations 
which themselves structure the behavior of the judicial participants. 
As previously pointed out, institutional or structural attributes and vari
ables are not possessed by the units that constitute the model, and yet 
thev are important factors. It is through the working model that the 
institutional factors are manifested. Institutions or structures are gen- 
erallv observed patterns of behavior that people, in given circumstances, 
can anticipate as prevailing. The family, for example, is an institution. 
Generally, members of a family can anticipate patterns of behavior 
from others in the family. The law reinforces the customs of the family.

The same institutional forces are moving within the judicial process. 
Laws, constitutions, rules, precedents, and customs prevail over the 
courtroom situation. The areas of overlap in the model postulate struc
tural or institutional situations. When the police and the arrested party 
(liticrant) overlap, it is likely to be at the stationhouse within the con
text of booking and identification procedures. When the lawyer consults 
with his client initially it is usually at the lawyer’s office, and when the 
police are brought in, it is likely that the lawyer will consult with his 
client at the stationhouse. Under all of these circumstances, certain laws, 
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rules, or precedents define the outer limits of behavior. The overlaps or 
structures thus limiting behavior might be called arenas.56

Obviously, however, the instance of a meeting of a client with his 
lawyers over a legal issue may never ultimately result in a trial. What 
makes it part of the judicial process is the simple fact that an important 
concern of both parties is what might ultimately happen should thev 
continue the process. Should they go to court? Will prosecution ensue? 
Can they avoid litigation? These threshold questions are always an
swered in terms of the anticipated behavior of the judge, jury, and, 
ultimately, the penal personnel enforcing judicial decisions. Thus, the 
first overlap between the litigant and his lawyer is part of the judicial 
process. As the wheels of the model revolve, the issue may not be 
projected any further into the units of the model; nonetheless that issue 
is part of the model at that moment.

The suggested model is both temporal and spatial; both time and 
space are logical parts of the model. The units and arenas constitute 
the space where, despite time or temporal movement, certain attributes 
and variables are always present. The revolving of each wheel and of 
the total model is time. As the process unfolds through time, the over
laps become more complex and contain more factors for consideration. 
As the process culminates in the judicial decision, the impact of that 
decision through time becomes less complex (in the working model the 
overlaps become less) but each arena and each unit is influenced by the 
decision in some manner.

Decision-making, role, group, institutional, and systems models have 
been utilized by legal scholars to describe, explain, and predict. The

M The following are merely illustrative and are far from being all-inclusive.

Lawyer-Litigant Arena
Lawyers Office (consultation, etc.)

Lawy er-Litigant-Police Arena
Jail, Stationhouse (line-up, interrogation, 

etc.)

Lawy er-Litigant-Po!ice-Judge Arena
Courthouse (trial)

Police-Litigant Arena
Stationhouse (arrest, booking, etc.)

Police-Judge-Penal Arena
Parole Board

Judge-Lawyer Arena
Bar Association (meetings & sections)

Lawyer-Litigant-Police-Judge—Penal Arena 
Courthouse (sentencing)

Within each of these arenas, special procedures based upon law, constitutions, or 
custom act as variables and attributes and thus give certain directions to the behavior 
of the units involved. The behavior, for example, of an attorney toward his client 
is likely to be different in his office than in the courtroom. Two different arenas with 
two different institutional norms account for the diverse behavior.



1970] Judicial Models 1175

model advocated here is not suggested as a substitute for these models. 
Its value lies in allowing for a variety of submodels, but always within 
the framework of the comprehensive one. For example, the use of the 
group model is valuable in the understanding of interpersonal relations 
of a multimember bench. The decision-making model is important in 
understanding the decisional behavior of the judge. The institutional 
models contribute to an understanding of the arenas. The role approach 
could contribute to an understanding of lawyer-litigant relations. The 
systems model would assist in refining the broader dimensions of the 
model. In sum, the value of the model herein advocated is simply in its 
comprehensiveness and its flexibility. It is an eclectic model needing 
refinement and application.

As previously stated, models assist in data collection, the asking of 
questions, the communication of answers, and the building of knowl
edge. The suggested model can perform all of these functions. Descrip
tion, explanation, and prediction are the goals of social research. Pres
ently we have much describing to do before we can explain and predict. 
The suggested model allows for the collection of pertinent data into 
meaningful categories. This is description. As the data is collected and 
compared (by the working of the model) questions (hypotheses) are 
generated. The next step is to answer or to test these hypotheses. From 
these efforts explanation and predictions will eventually follow.

Application of the Model: I. Age

Age has traditionally been thought to be an important variable in 
explaining social behavior. If we listen to today’s generation of young 
people, age seems to them to be the overriding variable. Age as a social 
variable would seem to be significant not only in describing the units 
of the model but also in explaining the relationships between the units 
and predicting future behavior.

In 1966 and 1967, surveys were done of the legal professions in 
Nevada and Utah.57 A comparison of responses by young lawyers with 
responses by their older counterparts leads to meaningful questions and, 
in some cases, suggested answers about the legal profession specifically, 
the judicial profession specifically, and the judicial process generally.

57 I'he following data were accumulated with the assistance of faculty research 
grants from the Desert Research Institute of the University of Nevada and the grant-in- 
aid program at Southampton College. I'he author wishes to acknowledge the fine 
assistance given him by the Data Processing Center at CAV. Post College of Long 
Island University.
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What we are doing, then, is working the model, but only with respect 
to age.

The following data do not necessarily suggest that there is a cause 
and effect relationship between age and attitudes toward the judicial 
process. At this point, it only suggests that a relationship may exist. 
What we are doing, then, is using the model to view the overlap be
tween lawyers and judges—the court room arena—in an attempt to see 
if an older lawyer would view the judge differently than a young lawyer 
under the same circumstances. Any conclusions that might be suggested 
concerning the relationship between age and the advocate would apply 
equally to the relationship between age and the judge.

Responses of 398 young lawyers aged 25-29 were compared with 
responses of 231 lawyers aged 50 and over. The lawyers are licensed 
in either Nevada or Utah. The younger advocates constituted 45.2 per
cent (398) of the total (881) of all lawyers responding to the survey 
and the older were 26.2 percent (231) of the total. How does age relate 
to the lawyer’s view of what the good judge does, and, indirectly, how 
does age affect the judge’s view of himself?58

The older lawyers, to a greater degree than their younger colleagues, 
felt that the best judge is one skilled in writing opinions, instructing the

58 Question: “As a result of direct practice before judges you have undoubtedly
formed opinions about specific judges in [your state]. On the basis of the following
criteria, please rate the BEST trial or appellate judge before whom you have argued
or presented cases.”

(Percentage designation judge as
uexcellent”)

Y oung Old % Difference
Communication with jurymen and witnesses 35.6% 37.2% 1.6%
Opinion writing 24.1 28.1 4.0
Instructions to the jury 23.3 33.7 10.4
Sentencing 20.1 16.8 3.3
Calendar and administrative tasks 30.4 26.4 4.0
Pre-trial conference tasks 31.6 34.6 3.0
Discretionary rulings 31.1 29.4 1.7
Application of rules of evidence and other

legal procedures 40.7 42.4 1.7
Keeping abreast of changes in the law 44.7 44.1 .6
Maintaining courtroom decorum 49.4 54.9 5.5
Maintaining good relations with other judges

at same level 36.9 38.9 2.0
Issuing injunctions and writs 20.8 26.8 6.0
Maintaining good relations with

other judges at different level 27.1 27.7 .6
Declaratory judgments 4.7 8.4 3.7
Maintaining good relations with the bar 39.4 38.9 .5
Maintaining good relations with the news media 17.8 14.2 3.6
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jury, maintaining courtroom decorum, and issuing injunctions and writs. 
I he young advocates viewed the best judge as one displaying com
petency in sentencing, calendar and administrative tasks, and in main
taining good relations with the news media. Their older colleagues in 
the profession disagree to a significant degree. In all other matters, dis
agreement between young and old is insignificant. Interestingly enough, 
both voung and old lawyers give great emphasis to the application of 
rules of evidence and other procedures, keeping abreast of changes in 
rhe law, and maintaining courtroom decorum.

What is it that the good or best judge relies on in making decisions 
and exercising the above judicial skills?59 Older lawyers, in contrast 
with vounger advocates, viewed the best judge as one who pays more 
attention to the competency of the lawyer arguing before him, and 
ielies more on interpretations of law and precedent and a certain con
cept of justice as well as common sense in his decision-making.

The data do indicate that in many significant areas the older lawyers 
viewed the judicial arena differently than the younger advocates. The 
older lawyers would tend to behave differently toward judges simply 
because their perspective is unlike that of their vounger colleagues. Why 
the difference? Perhaps some hypotheses can be formed from viewing

59 Question: Which of the following do you think are actually the most important 
factors influencing judicial decision of the BFST judge [in your state]?

Highly competent advocate
His interpretations of the law and precedent 
His concept of justice 
Common sense
Community values
Public opinion
Nature of the parties to the dispute 
Prestige of an advocate or his firm

When asked how best to recruit the

“most important”)
(Percentage designating factor as

Young Old % Difference
13.5% 25.1% 11.6%
51.7 56.7 5.0
43.9 52.8 8.9
48.2 54.1 5.9
10.8 9.0 1.8

1.5 1.2 .3
2.7 3.4 .7
2.2 1.7 .5

ood judge to the bench in their respective

(Percentage designating as 
“excellent” system)

states the advocates responded as follows:
Question: Which of the following selection systems do you feel would best recruit 
highly qualified people to the bench in [your state]?

Y oung Old % Difference
Merit plan 36A7O 32.4% 3.7%
Non-partisan election 7.0 21.2 14.2
Partisan election 2.0 3.4 1.4
Governor appoint, with Legislative approval 2.7 2.1 .6
Legislature appoint, with Governor's approval .5 .4 .1
Any process in which the Bar nominates 21.3 22.9 1.6
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the attributes and variables that are dissimilar within the two age 
groups.60

Although the data are certainly incomplete, we can form several 
hypotheses about the relationship between age, socio-economic back
ground, and judicial attitude. Older lawyers who came from politicaliy 
active families tend to a greater degree than the young lawyers who 
lack the political background to approve of political means of selecting 
judges, to prefer partisan elections to a merit plan.

The judicial model is now working. Attributes (age and political 
activism), and variables (selection system attitudes) are overlapping and 
being compared. Lawyers with political backgrounds can be compared
with lawyers from nonpolitical families in 
the best means of selecting the best judges

terms of their attitudes on
; in th<s state.61 More older

w Type of legal practice Young Old % Difference
Solo Practice 19.5% 41.1% 21.6%
Partnership 32.0 29.4 2.6
Firm 19.8 9.5 10.3
Association 18.8 14.2 4.6
Other 7.3 3.4 3.9

Occupation of Father Y oung Old % Difference
Upper Class 25.4 23.3 2.1
Middle Class 49.3 40.2 9.1
Lower Class 18.8 25.5 6.7

Came From Politically Active
Family 38.6 53.2 14.6

Income (Before Taxes')
Below $7,000 5.5 3.8 1.7
7,000 to 9,999 19.8 5.6 14.2
10,000 to 19,999 30.5 35.9 5.4
20,000 to 29,999 20.7 20.3 .4
Over 30,000 9.4 30.3 20.9

Degree From a Major Laav School 18.5 23.8 5.3
Political-Economic Ideology

Conservative 4.5 16.0 11.5
Liberal 16.2 10.8 5.4
Moderate 73.0 64.5 7.5

(Percentage designating the 
system as “excellent”)

Politically Non
Active Active % Difference

(n=374) (n=497)
Merit plan 30.4% 39.0% 8.6%
Nonpartisan election 13.9 11.0 2.9
Partisan election 2.9 2.8 .1
Governor appoint, Legislative approval 2.9 2.6 .3
Legislative appoint, Governor’s approval .2 1.0 .8
Any Process in which the Bar nominates 18.1 22.3 4.3
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lawyers come from a political background. Those lawyers with a poli
tical background do indeed give greater (although not overly signifi
cant) emphasis to “political” means of selecting judges and less emphasis 
to a merit plan designed to take politics out of the recruitment of judges. 
There seems to be an important relationship between age, political 
activism, and attitudes toward the recruitment of judges.

Older lawyers are more conservative than their younger colleagues. 
This conservatism may be related to (1) lower class origins; (2) higher 
income; or (3) solo practicing conditions.62 The data do appear to some
what verify traditional explanations for conservatism. More of the older 
lawyers are from lower class backgrounds, have generally higher in
comes, and are more often solo practitioners. The conservatives are 
from lower class backgrounds and make slightly more money than their 
liberal counterparts. Their practice, however, is more often a partner
ship or in some capacity other than general practice.

What is the importance of conservatism of judicial attitudes? From 
the data, one could hypothesize that conservative lawyers would tend 
to view the best judge as one who gives greater emphasis to: (1) the 
arguments of the advocates, and (2) law and precedent; and less em
phasis to (1) some concept of justice. (2) common sense, and (3) 
communitv values. The hypothesis is based upon conservatism defined 
as a “strict constructionist” approach to judicial decision-making. The

62

(percentage in each category)
Conservative Liberal % Difference

(n=71)* (n=U6)*
Class Origins

Upper Class 26.7% 31.0% 4.3%
Middle Class 39.4 45.6 6.2
Lower Class 19.7 15.5 4.2

Income (annual before taxes')
Below $7,000 to $9,999 22.5% 18.0% 4.5%
10,000 to 19,999 30.9 43.1 12.2
20,000 to 29,999 25.3 18.9 6.4
30,000 and over 16.9 18.9 2.0

Type of Practice
Solo 30.9 29.3 1.6
Partnership 38.0 31.0 7.0
Firm 11.2 13.7 2.5
Association 15.4 14.6 .8
Other 4.2 10.3 6.1

*(625 lawyers are classified as moderates, falling between conservatives and liberals)



1180 The Georgetown Law Journal [Vol. 58:1153

judge should thus avoid “intangible” and personal types of decisional 
factors.63

When defining the best judge, the conservative lawyer does indeed 
give greater weight to the arguments of the advocate, and less to some 
concept of justice, common sense, community values and the nature of 
the parties to the dispute. Law and precedent, quite uncharacteristically, 
tend to mean more to the liberal. Nonetheless, the differences between 
law and precedent and justice are greater for the conservative (5.7 
percent) than for the liberal (3.5 percent). These two decisional factors 
are generally viewed as opposing factors. Perhaps, then, the hypothesis 
is sufficiently valid to warrant further investigation.

The important thing to remember regarding these data and the model 
described above is that the present state of description through data 
collection is still incomplete. Obviously, explanation and prediction, 
therefore, are at the hypothesis stage. The model’s role is to generate 
these hypotheses.

Application of the Model: II. Legal Roles

The American judicial system generally, and the legal profession 
specifically, are products of the institution of federalism. Each state has 
its own unique laws, courts, and procedures. Although in recent times 
uniform codes, cooperation, and federal dominance have lessened that 
uniqueness, the special characteristics of each state are still dominant. 
Almost all states have their own law schools, and all have their own bar 
examinations and bar associations. Thus, it would seem that each state 
would display different concepts of the role of lawyers within that state. 
In terms of the model, institutional attributes are being applied to the 
unit “lawyers.” Should the role of lawyers in respective states be 
viewed differently? The next step in the application of the model is to 
attempt to determine any differences and why they exist.

Although the difference between their two states is slight, the Nevada 
63

Decisional Factors of the 
Best Judge

Highly Competent Advocate
His Interpretations of Law and Precedent 
His Concept of Justice
Common Sense
Community Values
Public Opinion
Nature of the Parties to the Dispute 
Prestige of the Advocate or his Firm

Conservative Liberal % Difference
28.1% 18.1% 10.1%
52.1 56.0 3.9
46.4 52.5 6.1
50.7 56.0 5.3

7.0 14.6 7.6
1.4 4.3 2.9
1.4 6.0 4.6
2.8 1.7 1.1
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lawyers’ role of advocacy and professionalism is more important to them 
than to their Utah colleagues/4 In turn, the Utah bar views its role as 
counselor as being more important than do the Nevada advocates. Why 
is there a difference between the two states or, conversely, why is there 
a lack of any greater difference between the view of legal roles in 
Nevada and Utah?

An answer may lie in the nature of the legal practice in these states. 
Role definitions for the participants are often related to the lawyer’s 
type of practice and legal experience. A quick look at the two states 
may indicate the reason for different role perceptions/5 Perhaps the 
greater number of Nevada lawyers, who are solo practitioners, give 
greater emphasis to advocacy and to upholding the honor of their pro
fession because of the isolation and minor court practices associated with 
the lawyer on his own.

The hypothesis can be further checked by breaking down the re
sponses of lawyers in both states to role questions according to their type 
of legal practice. Apparently the type of organization of practice fails 
to explain the difference between Utah and Nevada lawyer’s role.66 The

64 In the states of Utah and Nevada, lawyers were asked to rate on a scale of 1
1 most important) to 5 (least important) the functions of lawyers.
Question: “Rate the following functions of a lawyer in the order of their importance.” 

(percentage rating function as “most 
important”)

Utah
(n = 545)

Nevada
(n — 336) % Difference

To be a wise counselor 693% 613% 8.0%
To be a wise advocate 10.2 12.5 23
To answer the call to public office 2.0 1.4 .6
To lead public opinion 3.3 1.4 .9
To uphold the honor of the profession 19.4 27.0 7.6

65 Question: “What sort of legal practice do you now have?”
Utah

(n = 545)
Nevada

(n = 336)
t
I

% Difference
Solo Practice 26.9% 35.7% 8.8%
Partnership 33.2 28.8 4.4
Legal Firm 15.5 163 .8
Association 163 13.6 2.7
Other 6.4 4.1 23

Counselor Advocate Public Public Honor
Office Opinion • I

(percentage designating role as “most important”)
Solo (n=267) 66.6% 9.8% 2.6% 2.2% 22.4%
Partnership (278) 64.0 12.2 1.0 2.8 23.7
Firm (140) 69.2 11.4 .7 .7 20.0
Association (135) 63.7 12.5 3.7 2.9 21.4
Other (49) 63.2 8.1 .0 4.0 24.4
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solo practitioner does not give greater emphasis to advocacy and to 
upholding the honor of the profession as hypothesized.

Experience is also a variable that gives direction to role perceptions. 
The data suggests that Nevada lawyers are involved more than their 
Utah counterparts in advocacy types of practices (defense and prose
cution) and less so in advisory categories.07 This might explain why 
Nevada lawyers place less emphasis on counseling and more on advocacv 
than Utah lawyers. The greater concern for professionalism on the 
part of Nevada advocates also may be associated with their more public 
and obvious role of advocacy as prosecutors and defenders, as opposed 
to more private counseling and business experience.

Again, by comparing the role responses of lawyers in both states 
according to their experience, it might be possible to give more weight 
to the hypothesis.68 Perhaps experience is a more crucial factor in de
termining lawyer role perceptions than the type of organization of legal 
practice. Those lawyers involved in a practice primarily in an advisorv 
capacity do give greater weight to being a wise counselor than do other 
lawyers. Utah has a larger percentage of lawyers with such experience, 
which might explain the difference between the two states. Nevada, 
on the other hand, has more advocates than Utah with both defense 
experience and a combination of both defense and prosecuting experi
ence. These lawyers give greater weight to advocacy than lawyers 
with other experience.

67 Question: “Has your legal experience in Utah [Nevada] been primarily as a:”
Utah Nevada

(n = 545) (n = 336) % Difference
Defense Attorney 13.2% 17.5% 4.3%
Prosecuting 11.1 11.3 2
Both defense and prosecution 28.6 31.5 2.9
Legal advisor with business 29.1 26.4 2.7
Other 16.5 12.5 4.0

«8

Counselor Advocate Public Public Honor
Office Opinion

(percentage designating role as “most important”)
Defense (n = 131) 67.1% 12.9% 1.5% .7% 24.4%
Prosecuting (99) 61.6 10.2! 2.0 1.0 24.2
Both Defense and

Prosecution 61.8 14.5; 3.4 3.8 24.0
Legal Advisor

(248) 74.1 7.2 .4 2.0 22.1
Other (132) 65.1 10.6 .7 2.2 23.4
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What has been attempted in these two specific applications of the 
model of the judicial process is (1) to present data describing the units 
of the model; (2) to form hypotheses that might explain the particular 
form of the data; and (3) to test some of these hypotheses. The second 
and third steps in these exploratory presentations are examples of the 
model ‘‘working.” Explanation may result. The first step involves filling 
out the units of the model. This involves description. Obviously schol
arly works on the judicial process must accumulate more pertinent data. 
Consequently, much remains to be done to explain these data. Prediction 
is probably still far in the future. Adequate models of the judicial proc
ess will move us into that future.
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