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THE TRIAL COURT IN THE HIERARCHY OF 
JUDICIAL LAWMAKING: A THRESHOLD 

SCHEMA

Sherman L. Cohn* & Joseph G. Baxter**

• B.S.F.S., LL.B., LL.M., Georgetown University. Professor of Law, Georgetown 
University Law Center.

•• B.A., B.S., 1967, Rutgers University; J.D., 1971, Georgetown University Law Center.
1 Wyzanski, A Trial Judge’s Freedom and Responsibility, 65 Harv. L. Rev. 1281, 1304 

(1952).
2 For an example of this focus upon appellate courts, see Mason, Judicial Activism: 

Old and New, 55 Va. L. Rev. 385 (196*9).
3 Indeed, the unique problems of the trial judge in general have received little atten

tion. Rutter, The Trial and the Judicial Process, 15 J. Legal Ed. 245 (1963).
4 E.g., Touchy, The New Legality, 53 AJB.A.J. 544, 546 (1967).

Although broad questions surrounding the propriety of judicial 
activism have been extensively debated, the specific question of 
freedom to make lave at the trial level has been largely overlooked. 
In this article, the authors attempt to identify and isolate those 
factors crucial to further analysis of this difficult issue.

It is he who makes the law become a living teacher as he transmits 
it from the legislature and the appellate court to the citizen who 
stands before him. It is he who watches the impact of the formal 
rule, explains its purpose to laymen and seeks to make its applica
tion conform to the durable and reasonable expectations of his 
community. It is he who determines whether the processes of 
common law growth shall decay or flower with a new vigor?

While dramatic assertions of judicial power mark our political age, 
the locus of this activity rarely extends below the higher appellate 
levels.* 1 2 Although often functioning as the cutting edge of social reform 
initiated by these higher level courts, the trial court has not yet been 
accepted as a proper forum for active judicial lawmaking.3 4 With few 
exceptions,4 even the more ardent reformists relegate the trial judge to

[1 1
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a secondary or even tertiary role in the hierarchy of judicial activism. 
As Judge Charles Wyzanski has noted, in their wrestle with the sub
stantive law trial judges “should not regard themselves as appellate 
judges writ small. Their freedom is inevitably more narrowly exer
cised.” 5 6

5 Wyzanski, supra note 1, at 12*97-98.
694 Wash. L. Rptr. 1269 (D.C. Ct. Gen. Sess., June 16, 1966), rev'd, 134 U.S. App. 

D.C. 201, 414 F.2d 1097 (1968).
1 Id. at 1274; B. Botein, Trial Judge 141-43 (1952).
8 Ricks v. District of Columbia, 134 U.S. App. D.C. 201, 414 F.2d 1097 (1968).

The trial judge usually is not considered free to ignore the ruling 
of a higher court, even where it clearly appears that the ruling is about 
to be reversed and his decision following it overruled. Thus, in Dis
trict of Columbia v. Ricks f Chief Judge Harold Greene of the District 
of Columbia Court of General Sessions employed the following logic 
in passing on the constitutionality of a local vagrancy statute:

Everything that has been said points to the conclusion that the 
District of Columbia vagrancy statute is unconstitutional as vio
lative of the due process clause of the Fifth Amendment. Were I 
free to do so, I would dismiss the indictment for that reason. But 
I am not free to do so. The appellate courts of this jurisdiction 
have several times upheld the constitutional validity of this law, 
and I am bound by their decision.

It is only because I strongly believe in the duty of trial judges 
to follow the precedents established by higher courts that I shall 
find the defendant guilty; but I fully expect that eventually the 
D.C. vagrancy statute will be determined to be unconstitutional.7

Chief Judge Greene was correct in his prediction; in that very same 
case the statute was found unconstitutional by the Court of Appeals 
for the District of Columbia Circuit.8

The limited role occupied by trial judges is so well accepted that 
many assume it to be the only role available to them. Reasons justifying 
this role are often no more than inarticulate broadsides at all forms of 
judicial activism—for example, that too much judicial freedom will lead 
to chaos. Where the limited role is justified, the arguments are usually 
no more than conclusory. It is said that the principle of equality re
quires the trial court to apply mechanically the precedents decided by 
the courts above it. Similarly, the restrictions imposed upon the trial 
judge are said to follow from the need for uniformity and the need 
for respect for law. So commonly held are these conclusions that they 
are seen to be almost a priori.
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This article seeks to examine the role of the trial judge in the mak
ing of new law. Present day notions of what the trial judge’s role 
ought to be are partly the result of what Morris Cohen calls the 
“normative function of the actual.” 9 We begin to believe that because 
something is (the actual) it ought to be (the norm). For this reason 
alone, the secondary role of the trial judge deserves fresh examination.

* M. Cohen, Law and the Social Order (1933).

Without attempting to define precisely a suggested role for trial 
judges, this study seeks to perceive and develop the considerations rele
vant to a determination of what that role ought to be. For conceptual 
simplicity, the many considerations involved have been broken down 
into five fundamental areas of inquiry:

1. What role comports with our general notions of justice?
2. What role is most conducive to respect for law?
3. How may justice be most ably and efficiently administered?
4. What is the need for uniformity and when is uniform law re

quired?
5. What is the trial court’s role in areas of legislative activity?

To a certain extent, some of these considerations embody or overlap 
each other. Each, however, is important enough in itself to deserve 
separate treatment since each provides a different perspective for an 
analysis of the problem. Often considerations may be competing. Con
clusions drawn from one consideration may at times be at odds with 
conclusions drawn from another. Often they will reinforce one an
other. With the development of each of these considerations, it is 
hoped that a full view of the problem will be provided.

To better appreciate their role as it ought to be, trial judges in the 
District of Columbia of diverse attitudes were interviewed to obtain 
their views on what their role both is and should be. Each was asked 
to answer several uniform questions about his role. Wherever relevant, 
these views are referred to below.

General Notions of Justice

Any participation by the trial court in the making of new law neces
sarily should comport with generally established notions of justice. 
Three such notions of justice are: (1) equality before the law, (2) the 
full availability and dissemination of rules of law which may be ascer
tained and relied upon by citizens, and (3) the dispensing by a court 
of a “just” solution consonant with the basic equities of the litigation 
before it. Each is useful in analyzing the trial judge’s role.
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EQUALITY

The notion of equality may be expressed in many ways. Like cases 
should be treated in a hke manner?0 The judge should be impartial. 
The outcome of the case should not depend on the judge. These no
tions are peculiarly signiffcant at the trial level. By the nature of our 
system of courts, there are many more trial courts than appellate 
courts. Within a given jurisdiction, the court which “makes” the most 
law will usually be the highest level appellate court; normally there 
is only one such court in a given jurisdiction. The appellate tribunal, 
moreover is usually composed of a number of judges; therefore, the 
individual, peculiarities of a given appellate judge are leveled by the 
smaller role he plays in the outcome of a case. Thus, other things being 
equal, it is more probable that one appellate body will treat like cases 
that come before it in a like manner than will different trial courts.

One study of the City Magistrate’s Court in New York City during 
the years 1914-1916, for example, discloses radically inconsistent dis
positions of the same type of cases by different judges.“ Of 566 per
sons charged with intoxication brought before one judge, greater than 
99 percent were found guilty; of 673 brought before another, 79 per
cent were found not guilty. One judge discharged 54 percent of his 
disorderly conduct cases, while another discharged only 18 percent. 
One judge discharged as few as 4.5 percent of all vagrancy charges 
brought before him; another judge discharged 79 percent.^ Similar 
disparity was found in the sentences imposed. One judge granted sus
pended sentences to 59 percent of those found guilty, while another 
did so for only seven percent?3

1° Dawson, The Functions of the Judge, in Talks on American Law 15, 21 (H. Ber
man ed. 19(61).

11 Everson, The Human Element in Justice, 10 J. C^^m. L.C. & P.S. 90 (1919).
12 Id. at 96.
13 Id. at 97.
14 See Dawson, supra note 10, at 21-23.
15 See J. Peltason, Federal Courts in the Political Process 60-62 (1955).

Thus, the trial level clearly provides greater opportunity for dis
parate treatment and therefore may require the imposition of restric
tions on the trial judge greater than those imposed on his appellate 
brother. General rules which bind a trial judge may serve a normative 
“levelling” function?4 Imposing a body of binding precedent upon a 
trial judge, however, will not by itself guarantee equality of treatment. 
All too often the “letter” of the law is followed rather than the spirit, 
a technique highly developed among lower court judges attempting to 
avoid a rule of law created by an appellate court which a given judge 
personally finds distasteful.^ Too tight a constraint upon a judge’s * * 11 12 13 14 15 
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freedom, moreover, may result in law being applied mechanically, with 
arbitrary distinctions being made on the basis of precedent which is all 
too often contradictory. Such mechanical application of precedent also 
offends our other notions of justice.

reliance

A second notion of justice, that one ought to be able to ascertain the 
law and act in reliance thereon, follows from the notion of law itself. 
Lon Fuller derives such a rule from his description of law as “the 
enterprise of subjecting human conduct to the governance of rules.” 16 17 18 
If men are to guide their conduct by the law, it follows that laws 
must be promulgated and must not change too quickly to be grasped; 
similarly, law must be neither contradictory nor retroactive. Expressed 
as a notion of justice, it is deemed unfair to penalize a man for his con
duct without giving him warning or notice.

16 L. Fuller, The Morality or Law 96 (196-4).
17 L. Clark & H. Shulman, A Study of Law Administration in Connecticut 42 

(1937).
18 Although trial courts are often required to state their “conclusions of law” where 

there is a trial to the court itself, a general, broad conclusion that a party is or is not 
entitled to relief is ordinarily held sufficient to satisfy that requirement. E.g., Young v. 
Bunnell Cemetery Ass’n, 221 Ind. 173, 179, 46 N.E.2d 825, 827 (1943); Consolidated 
Placers, Inc. v. Grant, 48 N.M. 340, 351, 151 P.2d 48, 55 (194-4); Jameson Cold Storage 
Door Co. v. Brown, 218 S.W.2d 883, 887 (Tex. Civ. App. 1949) ; 5 J. Moore, Federal 
Practice f 52.06(1) (2d ed. 1951) and cases cited therein.

To apply this notion in analyzing the actual judicial framework, 
the functions and characteristics of each level of our court system must 
be considered. The traditional distinction is that the appellate court 
makes law while the trial court applies it. This distinction hardly con
stitutes a dichotomy, for we certainly can conceive of the trial court 
making law, as it often does. A perhaps more basic distinction is that 
appellate courts instruct in the law while the trial court ordinarily can- 
not.J7 Trial judges ordinarily do not write opinions or meaningful con
clusions as to the relevant law of the case.^ Of the judges interviewed 
at the D.C. Court of General Sessions, the average judge wrote only 
five such opinions a year. Normally, trial judges do not even write 
“conclusions of law” unless requested to do so by the parties. Of the 
judges interviewed, the average judge wrote his conclusions on the law 
controlling a decision in less than five percent of the cases before him. 
Furthermore, even when opinions or conclusions on the relevant law 
are written, they provide little notice to anyone other than the review
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ing court since they ordinarily are not published^ or are otherwise dif
ficult to obtain?0

There are, moreover, many more trial courts and trial court judges 
than appellate courts and appellate court judges, making acquaintance 
with the philosophical development and propensities of a given trial 
judge difficult. The large number of trial judges within many court 
systems likewise makes a prediction as to which judge will preside over 
certain litigation virtually futile. Thus, if one is relying on the pre
diction of “the law” furnished by precedent to guide his conduct, 
precedent furnished by trial decisions will be all but useless unless by 
chance or guile one can obtain the judge who authored the decision re
lied upon?1

For these reasons, it follows that appellate courts are better equipped 
than trial courts to instruct in the law?2 For the citizen and his lawyer,

19 See, e.g., Dawson, supra note 10, at 22; N.Y. Judiciary Code § 431 (McKinney 
19<68); Pa. Stat. Ann. tit. 17, § 1731.1 (1962). Federal courts are somewhat exceptional 
in requiring judges to write “findings of fact and conclusions of law” where they act as 
triers of fact. Fed. R. Civ. P. 52(a).

20 Rutter, supra note 3, at 246.
21 Increased trial court freedom would have the additional disadvantage of encourag

ing further jockeying for the more sympathetic judge. Consider the burden this might 
place on the attorney unfamiliar with the judges of a court. Where trial judges have 
assumed known and firm positions on a point of law, knowledgeable attorneys jockey to 
bring a case or motion concerning that point of law before a favorable judge. For 
example, in the Federal District Court for the District of Columbia prior to May 1, 1970, 
there was no firm rule concerning the plaintiff’s right to discover the defendant’s in
surance coverage in a personal injury case. Furthermore, the court then had a master 
calendar system whereby judges would rotate assignments. Where an attorney seeking 
to obtain or defeat discovery of insurance coverage knew that the relevant motion was 
to come before a judge known to be certain to rule against his position, he would not 
uncommonly seek a postponement, hoping that when the motion was again ripe for 
consideration, a more favorably disposed judge would be sitting. This particular “skill” 
of advocacy has been rendered immaterial by the shifting of the district court to an 
individual calendar system, effective May 1, 1970, and by the firm rule concerning 
discovery of insurance contained in the 1970 amendments to the Federal Rules of Civil 
Procedure. Fed. R. Civ. P. 26(b) (2).

Jockeying for judges more or less favorably disposed to defendants in criminal, par
ticularly minor criminal, matters is well known. In prosecutions of businessmen for 
failure to pay taxes coming before the D.C. Court of General Sessions, one can easily 
imagine the attempts to obtain the judge who has been quoted as saying in such a 
case: “I will not penalize a businessman trying to make a living when there are felons 
out on the street.” Judge Alfred Burka, quoted in Katz, The White Collar Criminal, 
The Washingtonian, May 1970, at 40, 65. In so stating, that judge has made his own 
rule of law for the case.

These examples illustrate that the more a trial judge enjoys freedom to make law, 
the more intensified will be the jockeying for a favorable judge, well beyond the jockey
ing now common among many attorneys.

22 This is not to suggest that appellate courts are rendered necessary simply because 
they are better equipped to instruct in the law. Certainly there need be no appellate 
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it is easier to shape conduct in conformity with appellate court opin
ions than to seek out the more obscure holdings of one or more trial 
courts. Since appellate opinions are ordinarily published and thus are 
more broadly disseminated, a greater number of citizens may more 
easily predict a subsequent appellate decision or a decision by a trial 
court which follows appellate instructions. Although an appellate court 
may at times radically shift its view, usually some forewarning is pro
vided.

This argument, however, too easily assumes that people consciously 
guide their conduct according to the law. If neither of two parties 
uses the law as a guide to his conduct, it would not appear unfair to 
make new law in determining a dispute between them. We may ask, 
therefore, how reasonable it is to assume that one or any litigant has 
acted in reliance on the law. Gray for one does not believe that the 
assumption is reasonable.

Practically in its application to actual affairs, for most of the 
laity, the Law, except for a few crude notions of the equity in
volved in some of its general principles, is all ex post facto. When 
a man marries or enters into a partnership, or buys a piece of land, 
or engages in any other transaction, he has the vaguest possible 
idea of the law governing the situation, and with our compli
cated system of Jurisprudence, it is impossible it should be other
wise. If he delayed to make a contract or do an act until he under
stood exactly all the legal consequences it involved, the contract 
would never be made or the act done. Now the Law of which 
a man has no knowledge is the same to him as if it did not exist.* 23

system and the legislature could be the sole instructor. However, that has not been the 
mode of our common-law system.

23 J. Gray, The Nature and Sources of the Lawf § 225 (1909) (emphasis added).

It may be argued that Gray overstates his case, for does not the 
mere existence of a law create unconscious patterns of behavior and 
modes of thought? For example, the rigor of the laws of sales and 
of contracts has made many people inherently suspicious of any con
tract put before them and has spawned the maxim “let the buyer be
ware!’’ In the commercial world, moreover, it is common to be advised 
by counsel before acting, and patterns of action may result from his 
advice.

Gray, moreover, apparently fails to appreciate the extent to which 
reliance varies with the type of activity involved. Regarding the law 
of torts, people do not generally rely on the law per se before they 
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act;24 25 * rather, they seem to guide their acts by community morals and 
customs. According to this notion of reliance, therefore, the best law 
would be that which best comports with the community standard, 
even if such law-should disagree with an announced rule. Inasmuch as 
the trial judge is much closer to the facts and probably better able to 
appreciate the community standard, at least as it relates to the case be
fore him, our second notion of justice suggests that new law covering 
most torts and similar primarily “human” activity should be made at 
the trial level. In the area of activity primarily commercial or economic, 
by contrast, where conduct is quite commonly guided by legal coun
sel and performed with particular law in mind, our second notion of 
justice dictates that trial courts ought to be more restrained when de
ciding cases in this area?5

24 Exceptions to this rule may be found where persons seek to protect themselves 
from future liability through insurance and indemnity agreements or through assessing 
the risk of libel judgments prior to publication; such situations should be differentiated 
from the usual negligence or intentional tort occurrences.

25 Unfortunately, “human conduct” and “economic activity” do not always come in
neat and separate bundles. See J. Frank, Law and the Modern Mind 211 (1930). In 
some instances, as when the court has before it two experienced businessmen each hav
ing been guided in his action in a contract context by the advice of counsel, the in
appropriateness of the individualization of the law may be clear. All too often, how
ever, this is not the case. Often the parties before the court do not have equal footing, 
one party being totally ignorant of the law, the other party relying upon the law’s un
fairness. For example, this occurs in the landlord-tenant area when the landlord in
tentionally fails to provide heat knowing that the rule of law is that such covenants in 
a lease are independent. In signing his lease, the tenant might reasonably have assumed 
the law would protect him. In such a case a more flexible application of the law would 
appear appropriate. Here the businessman’s reliance on existing law should not be con
trolling, although he may have laid out large sums of money in purchasing the premises 
in reliance upon the law’s permitting him to make a decent return by practicing what 
the law then permitted: legalized theft from disadvantaged tenants. In this context, in 
spite of his reliance a more flexible approach is called for. See, e.g., Javins v. First 
Nat’I Realty Corp..----U.S. App . D.C.----- , 428 F.2d 1071 (1970). See generally Williams
v. Walker-Thomas Furn. Co., 121 U.S. App. D.C. 315, 350 F.2d 445 (1965).

2G E.g., President & Directors v. Hughes, 130 F.2d 810 (D.C. Cir. 1942).

The logic of this analysis and its distinctions, however, must not 
be carried too far. Certain parties, especially large commercial con
cerns, rely on the tort law when deciding whether or not to obtain 
liability insurance. There is thus a measure of injustice done when a 
court extends tort liability beyond where it had traditionally been 
found, as, for example, where the court overrules the “charitable im
munity” doctrine?0 Here, the “wrongness” of the doctrine and the 
damage it causes to the victim of the tort must be weighed against the 
damage done to the tortfeasor by suddenly making him liable where, 
in reliance upon nonliability, he had taken no steps to protect himself. 
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In such a situation, an appellate court may mitigate the injustice 
through the device of prospective overrulings,27 which protects the 
tortfeasor in the case at bar and gives him and others in his class an 
opportunity to obtain insurance protection. The victim must suffer, 
of course, but no more so than previous victims in similar situations. 
This “equality” does not remove the injustice of applying the “wrong” 
doctrine to the victim, but any solution here will work an injustice. 
It is significant that the device of prospective overruling, while useful 
in ameliorating unjust situations, does not work at the trial level be
cause it involves instruction in the law, a function trial courts are not 
capable of adequately performing.28

27 For a discussion of prospective overruling, see Currier, Time and Change in Judge- 
Made Law: Prospective Overruling, 51 Va. L. Rev. 201 (1965).

28 See notes 17-22 supra and accompanying text. More particularly, to be effective 
prospective overruling requires that everyone be aware of the decision. A trial court 
decision, however, is often known only by the parties involved. Moreover, as noted 
previously, awareness of a trial judge’s decision is in no way a guarantee that the same 
judge will decide one’s own case.

29 Morange v. States Marine Lines, 398 U.S. 375 (1970); Wyandotte Transp. Co. v. 
United States, 389 U.S. 191 (1967); J. I. Case v. Borak, 377 U.S. 426 (196-4).

30 Paratino v. Gildenhorn, 55 U.S. App. D.C. 271, 272, 4 F.2d 938, 939 (1925).
31 Pinching v. Wurdeman, 56 U.S. App. D.C. 223, 224-25, 12 F.2d 164, 166 (1926).

Even where reliance exists, less weight may be given to it if ac
companying circumstances provide some notice of the existence of an 
obligation. For example, community standards may recognize obliga
tions which are not yet legally recognized. These standards nevertheless 
serve as some notice, and it may be argued that those who choose to 
ignore such standards must accept the risk that the standards will re
ceive legal recognition. By similar logic, those who ignore legal obli
gations as a result of their knowledge of the inadequacy of recognized 
enforcing remedies do so at the risk that stronger and more effective 
remedies will receive legal recognition.29 30 31

Consider an example in the landlord-tenant area. Tenants in the Dis
trict of Columbia have the right to have repairs made according to 
their lease if it contains such a provision^0 but the traditional remedies 
to preserve this right were inadequate. A lessor’s promise to make re
pairs is an independent covenant under traditional law, the breach of 
which does not excuse a tenant from his obligation to pay rent.31 Until 
recently, only two remedies were generally available to the tenant: he 
could either abandon the premises within a reasonable time after they 
had become uninhabitable or file an action for damages. The first 
remedy, “constructive eviction,” would require the tenant to find a 
new residence. In a city such as the District of Columbia where 41 
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percent of the residences available to low-income tenants are dilapi
dated and where the market is favorable to landlords, such a remedy 
is inadequate.32 Alternatively, should he fail to pay his rent, a tenant 
may counterclaim for damages in a suit brought to evict him, but he 
still will be evicted for nonpayment.32 33 If he maintains a separate suit 
for damages, the landlord will evict him as soon as he may legally do 
so, usually within thirty days?4 There are numerous obstacles involved 
in proving damages,35 36 * * moreover, and in most instances, the recoverable 
damages would not even pay for the services of an expert appraiser, 
much less those of an attorney.

32 Comment, Tenants' Remedies in the District of Columbia: New Hope for Reform, 
18 Cath. U. L. Rev. 80, 83 (1968).

33 Id.
34 Id. at 83-84.

■ Id.
36 Javins v. First Nat’l Realty Corp., U.S . App . D.C. , 428 F.2d 1071 (1970).
37See generally J. Frank, supra note 25, at 170-85 (1930).
38“[I]n its long history the jury has on occasion been a leavener of the strict law, a 

kind of critic and irregular reformer of the law, anticipating formal legal change.” 
Kaplan, Trial by Jury, in Talks on American Law 45, 53 (H. Berman ed. 1961); see B. 
Botein, supra note 7, at 178-95.

In a real sense, the existence of the recognized right to a habitable 
premise puts the landlord on notice as to his legal obligation. The 
landlord would not be receiving unfair treatment if the trial court, 
contrary to the well-established rule, interpreted the covenants of the 
lease to be dependent and relieved the tenant of his obligation to pay 
rent until the premises were sufficiently repaired. Just such an equitable 
result was reached on the appellate level by a recent decision by the 
United States Court of Appeals for the District of Columbia implying 
warranties of habitability in all leases for urban dwellings in the Dis
trict of Columbia.36 Although the landlord could argue that it was 
unfair to force him to comply with a remedy which he had not antici
pated, this same “unfairness” would have existed whether the new 
remedy was imposed by an appellate or a trial court. In either case it 
would seem more unjust to disappoint the tenant with the inadequate 
remedy which the traditional law had provided him.

If our society is to concern itself with the reliability of its legal sys
tem, perhaps it should first question the reliability of the fact-finding 
process before constraining the freedom of the trial judged Undoubt
edly, the most unreliable aspect of our factfinding process is the jury 
system. Through their general verdicts, juries often ignore rules of 
law which do not comport with their sense of equity?8 In the criminal 
area, for example, game laws, liquor laws, gambling laws, and laws 
prohibiting drunken driving often are viewed as unnecessarily severe 
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by the jury and thus are often avoided or ignored by them.39 In the 
civil area, contributory negligence often is ignored as a jury seeks to 
work its sense of justice.39 40 Described by Pound as “jury lawlessness,” 
this process is called “the great corrective of law in its actual adminis
tration.” 41 42 43 Jury lawlessness keeps the letter of the law in the books, 
while at the same time allowing the jury freedom to apply extra-legal 
considerations^ in the actual decision of cases. “If,” says Pound, “the 
ritual of charging the jury on the law with exactness is preserved, the 
record will show that the case was decided according to law, and the 
fact that the jury dealt with it according to extra-legal notions in con
formity to the views of the community, is covered up.” 43

39 H. Kalven & H. Zeisel, The American Jury 286-97 (1966).
40 See B. Botkin, supra note 7, at 178-80. See generally id. at 141-42.
41 Roscoe Pound, quoted in J. Frank, Courts on Trial 127 (194*9); see United States 

v. Moylan, 417 F.2d 1002, 1006 (4th Cir. 1969). As Judge Frank caveats, however, 
juries do not always react in such a rational manner or for such high motives: “Many 
juries in reaching their verdicts act on their emotional responses to the lawyers and 
witnesses; they like or dislike, not any legal rule, but they do like an artful lawyer for 
the plaintiff, the poor widow, the brunette with the soulful eyes, and they do dislike 
the big corporation, the Italian with a thick, foreign accent. We do not have uniform 
jury nullification of harsh rules; we have juries avoiding—often in ignorance that they 
are so doing—excellent as well as bad rules, and in capricious fashion.” J. Frank, supra 
note 25, at 130.

42 Roscoe Pound, supra note 41, at 127. The doctrine of jury nullification has re
ceived judicial recognition recently, in United States v. Spock, 416 F.2d 165 (1st Cir. 
1969). It was referred to as a “basic reason” underlying the requirement that criminal 
verdicts be general. Id. at 181, quoting United States v. Ogull, 149 F. Supp. 272, 276 
(S.D.N.Y. 1957), afi'd on other grounds sub. nom.. United States v. Gernie, 252 F.2d 664 
(2d Cir.), cert, denied, 356 U.S. 968 (19518). In the Spock case, the First Circuit also 
referred to the purpose of jury nullification in noting that, although “some defendants 
could be found to have exceeded the bounds of free speech, the issue was, in the jury’s 
discretion, to be applied.” Id. at 183. See also United States v. Sisson, 294 F. Supp. 
520, 523-24 (D. Mass. 1968).

43 Roscoe Pound, supra note 41, at 127. The realization that juries will disregard the 
facts and instructions is institutionalized within our system by the techniques of di
rected verdict and judgments non obstante veredicto.

44 J. Frank, supra note 41, at 132. . . J ..

From the viewpoint of reliability, it is difficult to appreciate Pound’s 
enthusiasm for the process of jury lawlessness. As Jerome Frank notesr 
“[Ijf any legal rules are so inflexible that they work injustice, they 
should avowedly be made more flexible." 44 At least in those areas where 
the law is admittedly harsh, the trial judge ought to be allowed more 
freedom in making law, whether through alteration of a general rule 
or provision of a subcategory exception. Open change provides guid
ance for future conduct. Although this change can be worked in an 
individual case by the jury’s disregard of law that has become harsh— 
and some may argue that this is a better process, the jury being more 
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aware of community standards45—the harsh law still would remain on 
the books, counsel would have no opportunity to argue the advisability 
of change, the evolution of the law would be stifled, and persons seek
ing to temper their conduct by reliance on the law would have no
where to turn for intelligent guidance.

45 The nullification of oppressive laws through “jury lawlessness” may at least be pre
ferable to the enforcement of such laws. In our country’s earlier days, the appropriate
ness of this alternative was commonly accepted. Thus, in the famous trial of John Peter 
Zenger, Alexander Hamilton successfully argued that the jury had “the right beyond all 
dispute to determine both the law and the facts” and to ignore the law if it offended 
their conscience. J. Alexander, A Brief Narrative of the Case and Trial of John 
Peter Zenger 78, 93-94 (1963). In 1794 Chief Justice Jay expressed a similar viewpoint in 
Georgia v. Brailsford, 3 U.S. (3 Dall.) 1, 4 (1794). The Court, nevertheless, rejected 
this viewpoint in Sparf v. Hansen, arguing that such an approach, if fully followed, 
would also permit juries to create its own crimes or render stiffer punishment than the 
law allows. 156 U.S. 51, 101 (1895). This argument, however, ignores the limited func
tion of jury nullification—protection against oppressive law.

Since the decision in Sparf, few courts have reviewed the basis for the decision. In 
a recent case involving the trial of political protestors, the “Catonsville Nine,” the court 
faithfully followed Sparf. United States v. Moylan, 417 F.2d 1002, 1009 (4th Cir. 1969). 
Several recent cases which suggest a consciousness of the jury’s political role, however, 
weaken the value of Sparf as a precedent. Witherspoon v. Illinois, 391 U.S. 510, 519 
n.15 (19618); Duncan v. Louisiana, 391 U.S. 145 (19618); United States v. Spock, 416 
F.2d 165, 181-83 (1st Cir. 1969). Professor Jon M. Van Dyke has argued that the only 
real rationale for the Court’s decision in Witherspoon v. Illinois that Illinois could not, 
consistent with due process, allow jurors opposed to capital punishment to be excluded 
from murder juries, is one of jury nullification. Van Dyke, The Jury as a Political In
stitution, The Center Magazine, March 1970, at 23. See also Cox, Conscience and An
archy: The Prosecution of War Resistors, 57 Yale L.J. 481 (1968); Farley, Instructions 
to Juries—Their Role in the Judicial Process, 42 Yale L.J. 194 (1932); Howe, Juries 
as Judges of Criminal Laze, 52 Harv. L. Rev. 582 (193?); Thayer, The Jury and Its De
velopment, 5 Harv. L. Rev. 249 (1892).

46 Reliance could possibly be used as a defense to the making of new law. At the 
trial court level, however, such a defense might be unmanageable, inasmuch as everyone 
would raise it, and unfair, inasmuch as many who may have relied might be unable to 
prove reliance. It would require the court to distinguish between different levels of 
reliance and to determine which provided a satisfactory defense. The highest level of 
reliance would be the earliest, where a man relied on a judicially announced rule before 
he committed his allegedly tortious act or signed the contract in question. Such re
liance indeed would be difficult to prove unless one had an attorney prepare a memo
randum before acting. The next level of reliance might occur after a man has acted 
but before he is sued or brings suit. He might, for example, have offered to settle or 
refused to settle based upon the existing law. Beyond this point, however, decisions as to 
rhe validity of reliance become virtually impossible. For example, how important 
would an “act of reliance” be during the litigation itself? Questions such as this crystal
lize the difficulties which such a defense could create. See generally J. Frank, supra 
note 25, at 269-70; Cohn, Ex Injuria Jus Non Oritur: A Principle Misapplied, 3 Santa 
Clara Lawyer 23 (1962).

In sum, our second notion of justice rests on the premise that people 
ought to be able to rely on the law.45 46 This does not mean, however, 
that courts uniformly should assume that a given party has acted in 
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reliance unless such an assumption reasonably comports with reality. 
In much tort litigation, the assumption is not deserved inasmuch as 
tortfeasors often act in total ignorance of the law. In commercial liti
gation, however, reliance more readily should be assumed. Even where 
reliance exists, less weight may be given to that factor when the re
liance is upon a rule inconsistent with community standards or upon 
knowledge of the inadequacy of recognized remedies. Further con
sideration, moreover, suggests the advantages of bypassing unreliable 
jury lawlessness through the open alteration and individualization of 
the law\ Thus, beyond being merely consistent with our second no
tion of justice, a limited lawmaking power at the trial level may also 
serve to further it.

AN EQUITABLE SOLUTION OF THE CASE

A “just” determination of each individual case is the goal to which 
any notion of justice ultimately aspires. Such a determination must be 
reached at the earliest stage possible; when the injustice or harshness of 
a rule is evident, no reason is sufficient to require a party to wait and 
suffer the injustice of a decision according to it. To the extent that a 
party’s reliance on past law is relevant to the justice of any decision, 
the notion of a “just solution” encompasses the second notion of jus
tice. The notion of equality differs, however, in that it is “macro
scopic,” requiring an awareness of all similar cases, while the notion 
of a just solution between the parties is “microscopic,” requiring only 
a knowledge of the facts and circumstances of the specific case. It is 
this latter task, the analysis of the facts and circumstances of the case *
before it, which is most suited to the abilities of a trial court. A trial 
judge may not have the overview to apply a principle of equality 
broader than the notion of impartiality. Therefore, the notion of just 
individual determinations arguably ought to take priority at the trial 
level over any other notion of justice.

In a utilitarian sense, the similar notion of equality is much less an 
absolute ideal. Certainly, the handling of cases should be equally just 
in the sense that j// cases should be handled justly. The notion of 
equality, however, should not lead to the rigid conclusion that one man 
should be treated unfairly simply because others in his situation have 
been treated unfairly. Thus, it does not follow that because other tenants 
have been denied a remedy for the landlord’s failure to repair, the 
tenant presently before the court must be denied a remedy. Nor should 
a victim of a tort committed by a charitable institution be denied re
covery merely to give him equality with all such previous victims and 
the charity equality with all such previous institutions, especially where 
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the charitable immunity doctrine is recognized to be wrong. The no
tion of treating like cases similarly is designed to guarantee impartiality 
but ought not to be followed to produce unfairness.

Practical application of the third notion of justice is not without 
difficulty. It assumes the availability of an objective standard for de
termining when a rule of law is unfair or would produce an unjust 
solution if applied. One man’s notion of justice may not be that of 
another, and judges are no exception. May trial judges be trusted to 
decide when a rule is unfair? Assuming they are competent to do this, 
may we further trust them to choose a new rule which is better?^ 
Fortunately, there are many issues of law for which an objective stand
ard does exist. Property law provides several good examples. Such rules 
as the Doctrine of Worthier Title, the destructibility of contingent 
remainders, and the Rule in Shelley’s Case are widely decried;47 48 yet they 
persist in many jurisdictions. Landlord-tenant law similarly is burdened 
by the concept of independent covenants and the rule that a lessor is 
not required to mitigate damages when the lessee abandons the lease
hold.49 Where a judge is faced with rules such as these which are re
jected as unjust or arbitrary by consensus of the legal community, he 
acts according to a standard of justice more objective than merely his 
own subjective predelictions when he refuses to follow the rule.

47 Each of the judges interviewed was asked whether or not his decisions would be 
more just if he were allowed the freedom to ignore precedent and decide cases so as 
to most fairly treat the parties. None of the judges were of the opinion that such 
freedom would result in more fairness. One judge said that in only a few cases would 
such freedom prove worthwhile and these few cases would not justify the chaos that 
would be produced. Another judge replied that “trial judges don’t behave well un
governed and most cases turn on the facts anyway.”

48 See, e.g., J. Cribbet, Principles of the Law of Property 57-65 (1962).
49 See, e.g., id. at 181-82.

The priorities which we assign our notions of justice might best be 
summarized in terms of the functions which we assign our courts at 
each level. The trial court judge must decide the case before him cor
rectly in light of the law and the facts; a correct decision is expected 
to be consistent with each of our notions of justice, producing a just 
resolution of the equities of the case, taking reliance into consideration, 
and reaching a result similar to that in another case containing similar 
facts. A trial judge’s discretion should be limited only to insure im
partiality, not to produce an unbending and senseless uniformity of 
application for its own sake. Thus, two goals for the trial court judge 
may be posited: (1) of primary importance, to reach a just solution 
of the case; (2) secondarily, to reach this solution through impartial 
application of precedent. These priorities, however, are not inconsistent 
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with a power in the trial judge to change harsh law where necessary, 
at least where there is a consensus that the then prevailing rule is in
equitable. There is no basis for assuming that all such changes will be 
wrong, and errors or partiality are, of course, correctable on appeal, 
a prime function of the appellate level.

Respect for L^w

Respect for law and the habit of obedience to decisions made ac
cording to its process are vital to the orderly operation of our society. 
As Professors Mishkin and Morris note, society “asks for and must 
receive obedience to decisions which individuals consider wrong; the 
use of force in the manner sanctioned by courts must be viewed as 
legitimate even by those who disagree with the particular decision.” 50 
Such obedience, according to Mishkin and Morris, is not “purely the 
product of rational decision.” 51 Much more strongly operative in pro
ducing the emotional strength which is the foundation of the habit of 
obedience is “the symbol of the law as a fixed, certain body of au
thoritative rules which courts mechanically (and thus impartially) ‘ap
ply’ or ‘find’ ” 52—the symbol of a government of laws and not of men.

50 P. Mishkin & C. Morris, On Law in Courts 80 (1965).
51 Based upon an examination of courts’ operations, individuals might come 

to the conclusion that law generally is sufficiently stable to be relied upon. 
They might similarly conclude that courts are normally impartial enough so 
that their franchise to authorize the use of society’s force should be deemed 
legitimate. Or an analysis of the needs of an organized society and a lack 
of alternatives might lead to the same conclusion. But in fact, the general 
habits of reliance on the law and obedience to judicial decision rests in 
small part on such ratiocination.

Id. at 81.
52 Id.

Judicial lawmaking at any level necessarily involves change. Change 
weakens this symbolism. It lessens the certainty and shows the human 
element in the law. Nevertheless, change in the law is absolutely nec
essary; without it once just rules work injustices when societal facts 
upon which they were based have changed. Assuming the necessity of 
change, therefore, at what level would it encourage less respect?

Appellate courts, especially the higher level appellate courts which 
do most of our “judicial legislation,” are removed from the everyday 
workings of society and from the parties themselves. The average man 
has little feeling for what goes on in an appellate proceeding. The pro
ceedings themselves are rarely covered by the press; only the decisions 
emerging from them receive coverage. By contrast, trials receive ex
tensive dramatic treatment through press, stage, television, and movies; * * * 
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it is the trial court with which men have most contact. There are many 
more trials than appeals, and in most instances the parties themselves 
attend the trial. Thus, the parties have a better understanding of the 
trial court’s mode of functioning and its activities. Activism on this 
“grass roots” level is more difficult to conceal; the human element of 
the law is more evident. At the same time, trial court decisions do not 
carry the same order of prestige and authority which ordinarily at
taches to appellate decisions. In part this respect stems from the ap
pellate court’s special instructive position, its ability to effect more 
than the parties before the court, and its authority to reverse the deci
sions of lower courts.

Further respect is generated for an appellate decision because it is 
the reasoned opinion of a body of men rather than of one man. For 
this reason, an appellate court can practice safely “judicial legislation” 
in instances where a trial court cannot. Consider this point in the con
text of the overruling of Plessy v. Ferguson.^

Quite apart from the general duty of puisne judges to follow 
rather than lead their appellate masters, there were special judico- 
political reasons for refusing to give Plessy its quietus at the 
lower level. For all its attenuation, Plessy continued into the 
1950’s to cloak the entire system of segregation in the mantle of 
legitimacy. To remove it all at once was a just, overdue, yet bold 
and historic act demanding the peculiar authority of the one Court 
which speaks with a national voice. Indeed the Justices them
selves may have believed in 1953-1955 that nothing short of 
unanimity within the Court would turn the trick.53 54

53 163 U.S. 537 (1869).
54 Kelman, The Force of Precedent in Lower Courts, 14 Wayne L. Rev. 3, 8 n.26 

(1967).
55 See notes 17-22 supra and accompanying text.
5« See notes 18-20 supra and accompanying text.

Further consideration of the theory of Professors Mishkin and Mor
ris, however, suggests certain distinct advantages in making law at the 
trial level. For the same reason that trial-court law provides little guid
ance for one seeking to act according to the law,55 it also conceals its 
own activism. Very few trial decisions result in the writing of opinions 
or explicit conclusions as to the law of the case. Even where such 
opinions or conclusions of law are written, they are generally not pub
lished. The transcript of the trial itself is usually difficult and expensive 
to obtain.56 Thus, law made at the trial level may be invisible to all save 
in those rare instances where a decision receives wide publicity in the 
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popular pressé On appeal, a reviewing court may be unable to divine 
the basis for a decision, especially in a nonjury case where no meaning
ful conclusions of law are made.57 58 Normally such a court will presume 
the decision to be correct and look to the transcript to find a basis, 
either in law or in fact, upon which the trial judge could have sup
ported his decision.

57 See, e.g., Washington Post, Nov. 11. 1969, at 1, col. 7.
58 See note 18 supra and accompanying text.
59 See, e.g., Miller & Schedin, The Power of the Supreme Court in the Age of the 

Positive State, 1967 Duke L.J. 273, 278-79.
60 J. Frank, supra note 25, at 21.
'H P. Mishkin & C. Morris, supra note 50, at 81.
8- F. Geny, Methode d’Interprétation et Sources en Droit Prive Positif 503 (La. St. 

I.. Ins. transl. 1954).

Some challenge the Mishkin and Morris theory by disputing the 
premise that the facade of law as certain and unchanging is significantly 
related to respect for law?9 If that relation does not exist, even the 
most overt making of law at the trial level would not undermine re
spect for law, at least not in the manner posited by Mishkin and Morris. 
Jerome Frank is one who criticizes the legal craving for sureness and 
certainty, contending that it ultimately hinders the development of a 
mature legal system. According to Frank, the craving for unrealizable 
certainty is but a symptom of an unrelinquished childhood need for an 
authoritative father and the unconscious attempt “to find in the law a 
substitute for those attributes of firmness, sureness, certainty, and in
fallibility ascribed in childhood to the father.” 6o By maintaining this 
“symbol of the law as a fixed, certain body of authoritative rules which 
courts mechanically and thus impartially ‘apply’ or ‘find’ ” 61 * we in
hibit a mature legal and social system and mature analysis of how law 
can best serve society.

Beyond theoretical considerations, there is little hard evidence to sug
gest that the habit of obedience is related to mechanical (as opposed 
to the human) application of rules. Followed rigidly, the theory would 
dictate the doubtful conclusion that courts of equity are less respected 
or less obeyed than courts governed by more mechanical rules of 
law. A French example suggests the contrary. Gény tells of a certain 
Judge Magnaud who served on the trial court of Chateau-Thiery be
tween 1889 and 1904 and who, “acting under the influence of his shift
ing humanitarianism,” 02 decided each case according to his own sense 
of the equities involved, often ignoring clear statutory mandates. His 
record on the bench is replete with revolutionary decisions; for ex
ample, he acquitted a woman who stole bread under an irresistible 
hunger, held a vagrant completely irresponsible for his poverty, and 
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admitted into the criminal law a defense of moral provocation against 
a charge of public offense.63 In interpreting a statute, he chose to do so 
“penetrated by the idea that the legislator . . . did not intend that the 
statute result in any inequality or any inequity.” 64 Geny entirely dis
approves of Magnaud, and yet he notes the “favorable reaction of the 
public opinion toward the Magnaud decisions,” 65 reaction broad enough 
to earn him the name “le bon juge” (the good judge).* 64 65 66 67 68

68 Id. at 499.
64 Id. at 501.
65 Id. at 500.
66 Id. at 497. Not all trial judges fit this appellation, however. See Katz, Same Call It 

Justice, The Washingtonian, Sept. 1970, at 46.
67 R. Pound, Introduction to the Philosophy of Law 24-30 (1954).
68 Id. at 33-35.
69 Id. at 42.
76 Cf. J. Frank, supra note 25, at 19-21. See also National Presto Industries, Inc. v. 

United States, 338 F.2d 99 (Ct. Cl. 1964). In National Presto, the court “recognized” a 
new right of recovery and a new remedy of reformation for mutual-mistake-of-fact and 
sharing of damage: “The courts have thus far chosen, in passing upon claims of the 
latter type, to hug closely the notched coastlines of the particular litigations, rather than 
to chart straight paths across the troubled sea. . . . [lit is difficult to find general prin
ciples or a developed body of law. This caution, which we accept, follows the wisdom 
of the common law; premature generalization can bear strange fruit. Nevertheless, there 
are some existing guidelines which we can usefully follow.” Id. at 108. See also Deems 
v. Western Md. Ry., 247 Md. 95, 112-13, 231 A.2d 514, 524 (1967); B. Cardozo, Thb 
Nature of the Judicial Process 113 (1921).

71 Cf. Hess, Political Attitudes in Children, Psychology Today, Jan. 1969, at 24.

It may be argued further that the theory of Mishkin and Morris once 
was relevant but has now outlived its usefulness; perhaps it suited an 
earlier age when law was more irrational and chose not to look to con
temporary notions of justice for support. Consider in this respect 
Pound’s view that in time the ends of law have changed/7 In earlier 
times, its function was to preserve peace and, later, to keep the status 
quo.68 In such a static society, the symbol of law as certain and un
changing was appropriate to its function. Pound suggests that the law 
today is more concerned with the maximum satisfaction of wants/9 
Such a notion requires a changing, growing law and is poorly served 
by a symbol of the law that is neither/0

Today, moreover, people are more educated and are becoming in
creasingly aware of the subjective element in the law;™ they more 
easily question laws not based on reason and justice. Perhaps it is the 
symbol of justice which is more important today in creating respect 
for law and in developing the habit of obedience. It would appear 
that such a symbol would carry more emotional strength than the 
symbol of law as a body of fixed rules which courts mechanically apply.
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“Free men,” as Whitehead notes, “obey the rules which they themselves 
have made.” 72 Laws which comport with a community’s standards and 
sense of justice are obeyed because, though judicially created, they 
are at least adoptively a product of the community. Thus if we are to 
preserve respect for law, change must occur at that level which is most 
responsive to the standards of the community. Just which level meets 
this requirement will be determined in the context of our next con
sideration.

Practical Administrative Considerations: 
Competency and Efficiency

Courts must provide a just solution for each case before them, do 
so in an impartial manner, and employ means and procedures which 
do not undermine respect for their decisions. Justice which consumes 
many years of the parties’ time, however, perhaps is not justice at all. 
Courts must render justice efficiently, with the most competent person 
rendering a final decision at the earliest possible time. Let us therefore 
examine trial-court lawmaking in the context of the practical adminis
trative considerations of competency and efficiency.

COMPETENCY

Questions of competence are best considered comparatively. Con
sideration must be given to the functions of both trial and appellate 
courts in order to evaluate their comparative ability to make new law 
within the scope of their traditional functions. Simply stated, the trial 
court’s function is to decide correctly the case before it. Traditionally, 
this function has been viewed as involving little more than deciding 
cases through the application of the law made by higher courts and 
by the legislature. Whatever the method through which the trial court 
reaches its decision, whether it be this traditional method or a less 
restrictive one, it only serves to define the term “correctly”; it neither 
expands nor contracts the essential trial function.

The appellate tribunal, especially the higher level appellate court, 
has two functions. The first of these is the correction of error?-3 The 
appellate court need not correct all errors; its jurisdiction may be lim
ited to particular types of questions. Even when jurisdiction is shown, 
the appellate court may choose to correct only those errors of the most 
flagrant tvpe or only error which is prejudicial?4 The second appellate

72 A. Whitehead, Symbolism: Its Meaning and Effect 88 (1927).
73 L. Cl.»rk & H. Shulman, supra note 17, at 42.
74 One might wish to argue that the function of correcting errors is the same as the 
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function is instruction in the law?5 Such instruction may be binding on 
later courts, but this will depend on whether later courts consider ap
pellate wisdom “holdings" or merely “teachings” or dicta. Appellate 
opinions outlining the rationale behind decisions are usually published; 
these may therefore become “general law,” law which applies not only 
to the case at bar but to all future cases on the point at issue. To this 
extent, appellate courts are quasi-legislative in that in deciding cases 
they create norms.

function of correctly deciding cases, in that the correction of error resolves incorrectly 
decided cases. At the very least, however, these functions involve a difference in focus. 
Only single issues of a case may be before the appellate court and presumptions normally 
operate in favor of the decisions below. Moreover, as the appellate court may only re
verse decisions in which there are prejudicial errors or which are clearly erroneous, the 
decisions it upholds may not be “correct” in the trial-court sense.

75 L. Clark & H. Shulman, supra note 17; see B. Cardozo, supra note 70, at 135; Kee
ton, Judicial Law Reform—A Perspective on the Performance of Appellate Courts, 44 
Texas L. Rev. 1254, 1260-61 (1966); Tate, The Lawmaking Function of the Judge, 28 
La. L. Rev. 211, 212 (1968).

7(5 Cf. S. Hyneman, The Supreme Court on Trial 240-43, 250-51 (1963).
77 Id. at 272. Hyneman describes these moralities in terms of the attitudes of most 

white men towards blacks. “Contemplating relations between races as a problem en
during over time ... as a source of indignity and pain in places far away ... no 
doubt most white American citizens would come out against it. They would feel better 
if it did not exist.” Id. This is the morality of disitant contemplation. Immediate con
frontation, however, such as a black invasion of his residential area or black demands 
for admission to his union, will produce dififerent responses. This is the morality of im
mediate confrontation.

Judicial opinions reveal the theoretical nature of a court’s deliberations. Note the 
strangeness one feels in Mr. Justice Clark’s references to his personal experiences in 
Abbott Laboratories v. Gardner, 387 U.S. 136, 201 (1967) (Clark, J., dissenting).

The moral level of the Supreme Court may be due in part to the type of men se
lected for that court. Typically, Supreme Court nominees were chosen from among 

The quasi-legislative role assumed by an appellate court does pose 
problems, the most serious being the limited perspective through which 
the court views the problems it handles. Inasmuch as higher level courts 
make general law, they are often required to make policy determina
tions for which a court may not be best suited. Courts do not have the*
fact-finding machinery often necessary to arrive at intelligent social
action decisions. Unlike the legislature, they generally are limited to 
the information presented to them by the adversaries and, to a limited 
extent, that provided by friends of the court and that which is judicially 
noticeable. They cannot hold hearings or create committees to study 
problems.* 75 76 77

Courts, moreover, operate upon a level of morality which Hyneman 
calls a “morality of distant contemplation;” conversely, the legislature 
operates on a level of “direct confrontation.” 7? “[I]t is Congress that 
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hears most about the sacrifices necessary for achievement, least about 
the delights of vision and the rewards of magnanimity.” 78 Congress
men do not dare to do more than their constituents will tolerated 
By contrast, the judiciary is more independent and detached. Hyne- 
man notes that the Supreme Court Justices “are not confronted by 
the people who make the sacrifices necessary for achieving ideals.” 80 
They are not “visited by a delegation of bakers demanding relief after 
ten hours in front of an oven.” 81

the socially advantaged families. “The typical Supreme Court Justice has invariably 
been white, generally Protestant with a penchant for high social status denomination, 
usually of ethnic stock originating in the British Isles, and born in comfortable circum
stances in an urban or small town environment.” J. Schmidhauser, The Supreme Court: 
Its Politics, Personalities, and Procedures 58-59 (1960). If the Supreme Court is the 
keeper of the American conscience, “it is essentially the conscience of the American 
upper-middle class sharpened by the imperative of individual social responsibility and 
political activism, and conditioned by the conservative impact of legal training and 
professional legal attitudes and associations.” Id. at 62.

78 S. Hyneman, supra note 76, at 273.
79 Dawson, supra note 10, at 25.
80 S. Hyneman, supra note 76, at 273.
«1 Id.
82 Rostow, The Democratic Character of Judicial Review, 66 Harv. L. Rev. 193, 194

97 (1952).
83 Mayda, Getiy’s Méthode After 60 Years, in F. Gény, supra note 62, at LIX.
84 As this view applies to French law, see F. Gény, supra note 62, at 326.

This detachment and independence among our judges does provide 
one distinct advantage; fundamental liberties should be beyond the reach 
of any majority, and only independent judges may be trusted to guard 
steadfastly these liberties against irresponsible waves of popular senti
ment. In protecting the majority from its own excesses, courts pre
serve freedoms fundamental to our notion of a pluralist democracy.78 79 80 * 82 
Nevertheless, due to the court’s “moral" distance from the problems 
before them, judicial experimentation in legislation may be unrealistic 
and, where many are affected, difficult to enforce.

Certain critics find the quasi-legislative role of appellate courts of
fensive to the doctrine of separation of powers. According to one 
doctrinal interpretation, the need for a distribution of powers requires 
a clear line of demarcation between the judicial and legislative func
tions. The “proper task of the judge is to decide the case before him 
correctly,” while the “proper task of the legislature” (various excep
tional and ceremonial bills not withstanding) is to “formulate and 
promulgate general norms.” 83 84 Such a definition of judicial function 
would mean that the creation of binding precedent by a court is a 
usurpation of the legislative function to whatever degree it goes be- 
vond the case and creates a general norm.84 Such a concept does not 
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mean that case law is irrelevant. Judicial decisions may have “force 
beyond the particular case only rationis imperio, not ratione imperii— 
because of the force of their reason, not because of their formal au
thority.” 85

85 Mayda, supra note 62, at LXV.
Sfl See Wall Street Journal, Jan. 29, 1969, at 16, col. 1. That trial judges are more 

“realistic” is difficult to prove; of the trial judges interviewed, however, all were in 
agreement that trial judges are so.

87 The same judge, however, would not entrust the trial court with more freedom 
inasmuch as “too many trial judges arc abusive and arrogant.”

88 Wyzanski, supra note 1, ar 1298.
89 For an interesting and most unusual exception to this rule, see General Order on 

Judicial Standards of Procedure and Substance in Review of Student Discipline in Tax 
Supported Institutions of Higher Education, 45 F.R.D. 133 (W.D. Mo. 1968).

Greater freedom at the trial level sidesteps many of these issues. 
Trial-court law is personal, not general; it is usually known by and 
applied to only the parties; the impact of the decision is limited mostly 
to the parties. Therefore, broad policy considerations regarding the im
pact of the decision are usually not necessary; generally, the only 
“policy” considerations need be “microscopic” ones. What decision by 
the court will do the most equity between the parties? What remedy 
is most suitable? Being in close contact with the parties and their prob
lems, the trial judge is the obvious person to reach such decisions. For 
the same reasons, he is more realistic and operates more on the level 
of direct confrontation than his appellate brother.86 87 88 89 Moreover, as one 
of the trial judges interviewed said, all trial judges see the “results” 
of their decisions—the “smirk on the face of the dope peddler when 
the narcotics he possessed are suppressed,” the “frustrated look on 
policemen when the peddler is released on a technicality,” the repeated 
appearance of certain criminals before him.87 In a sense, this constitutes 
“impact analysis,” however limited, which is denied the appellate court.

The perspective of the trial court, nevertheless, is limited in its own 
way. As Judge Wyzanski noted, trial judges usually “do not even see 
the points of difficulty too clearly. With them the pace is quicker, 
the troublesome issues have not been sorted from those which go by 
rote, the briefs of counsel have not reached their ultimate perfection.” 88 
Although the trial judge is able to weigh the equities of the situation 
better than the appellate judge, he is often enmeshed in the intimacies 
of the case and lacks appreciation of the broad policy considerations 
which ultimately may control the decision of the appellate court. In 
the revealing words of one judge interviewed, “the trial judge is too 
busy with the facts to get the big picture.” 89

The trial judge, moreover, is ordinarily limited to the facts and argu
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ments presented by the parties. At the appellate level, the court may 
have the benefit of amicus briefs, when the issues before the court 
are of significant interest to others, thereby at least partially overcom
ing one of the disadvantages of the adversary system. This is less 
likely to occur at the trial level. Such third parties would very prob
ably not be aware of the trial and, even if aware, would neither desire 
to nor be permitted to participate in the sorting out of the many issues, 
both factual and legal, central to the case without directly involving the 
specific policy issue concerning them. Given these limitations upon 
perspective, trial-court experimentation is less desirable when intelligent 
judgment requires consideration of facts and arguments beyond the 
equities of the case.

EFFICIENCY

Efficiency is an objective consideration which transcends cultural 
and legal ideology. It is practical, concerned not with what justice is 
but with how justice may be achieved in the least possible time with 
the least possible expense. Employing efficiency criteria, the question 
becomes which judicial attitude is most time and money saving. There 
are many possible attitudes which a trial judge may adopt toward 
precedent. At the risk of oversimplifying, six are described below. By 
degree they are:

(1) The trial judge must follow a precedent until it has been 
expressly overruled. As one court of this opinion said, “[W]e 
would prefer to see the death certificate.” 90 91

(2) The trial judge must follow a precedent unless it at least has 
been impliedly overruled. Possibly to preserve the facade of 
unchanging law, an appellate court often will overrule sub 
silentio. Moreover, it is altogether possible that an appellate 
court failed to overrule a precedent simplv because it was 
not brought to the court’s attention.^

(3) The trial judge is bound by a precedent unless it has been at 
least substantially impaired. A judge with this attitude not 
only will not follow a precedent which has been impliedly 
overruled but also will not follow a precedent whose factual 
or legal foundation has been substantially undermined. Such 
may occur where a case is continuallv distinguished on un
convincing grounds; adherence to the older case would be 
against the logic of the more recent ones. Such a situation 

90 Opinion of the Justices, 328 .Mass. 679, 683, 106 N.E.2d 259, 262 (1952).
91 Kelman, supra note 54, at 24.
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also would exist where a significant change in conditions 
had occurred since the time of the original decision.92

(4) The trial judge must do his duty to divine, as best he can, 
what would be the result of an appeal in the case before him. 
If fully followed, such an approach would consider all pos
sible factors which might determine the outcome of the case 
before the reviewing court. For the trial judge the test would 
be: Will the appellate court overrule me? In divining what 
the appellate court will do, the trial court may consider that 
court’s past decisions, its recent trends, and changes in mem-

(5) The trial judge is not bound by the authority of any court, 
although he ought to pay great respect to the reasoning of 
appellate decisions.

(6) The trial judge ought to decide only upon the equities of 
the case at bar, looking to other decisions only as a source of 
wisdom.

Other things being equal, the trial-court attitude most efficient from 
the parties’ standpoint would appear to be the predictive (fourth) ap
proach. Where it is clear that an appellate court will overrule a prec
edent, efficiency suggests that parties ought not be required to travel 
the expensive and time consuming appellate route. Justice should be 
done in the first instance. This is especially, though not uniquely, true 
where it appears that the party who would be benefited by an appeal 
is incapable of financing one?3

Few trial judges will accept such an approach. Like Judge Greene 
in the earlier mentioned Ricks case?4 most will pay their respects to * * * 

92 See, e.g., Gardella v. Chandler, 172 F.2d 402 (2d Cir. 1949). In this case, it was 
successfully argued that a 27 year old decision, Federal Baseball Club v. National League, 
259 U.S. 200 (1922), holding that professional baseball teams were not engaged in “in
terstate commerce” within the antitrust acts, was not controlling for present day base
ball since not only had the precedents upon which the decision had been based been 
overruled, but the interstate activities of baseball had expanded so extensively as to make 
the original case factually dissimilar from those of the present case. Id. at 407-08, 413-15. 
Similarly, the Court of Appeals for the District of Columbia refused to follow a 1914 
precedent of the Supreme Court, stating that a principle adopted “in an age still largely 
in thrall to the rigors of common-law pleadings . . . appears differently in a light re
fracted by the supervening Federal Rules of Civil Procedure.” Aetna Cas. & Sur. Co. v. 
Circle Equip. Co., 126 U.S. App. D.C. 275, 278, 377 F.2d 160, 163 (1967).

93 One commentator suggests as an alternative to the “dangerous” proposal of re
lieving lower courts of their duty to adhere to precedent the “provision of ade
quate legal services to all persons needing them,” thus enabling all to appeal. Kelman, 
supra note 54, at 5 n.12. This would not, however, eliminate the very substantial social 
cost. Nor would it alone justify shackling those of some means with otherwise needless 
expense.

94 See notes 6-8 supra and accompanying text.
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the doctrine of stare decisis and stand uninfluenced by predictions as 
to the ultimate outcome of a case.95 For many, the reasons for ad
herence to this doctrine remain unexamined and unchallenged. Some 
justify their position in terms of other of our considerations, namely, 
respect for law, the need for stability, and uniformity. Still others argue 
that trial judges are not fit to do such guesswork, having neither the 
time nor the experience to engage in armchair analysis of how a 
higher court might rule. They would question the availability of truly 
valid criteria with which to work. For example, changes in appellate 
court membership may be misleading inasmuch as the responsibilities of 
high judicial office have a way of changing men and their modes of 
thinking.96

95 None of the judges interviewed would accept the predictive approach as a gen
eral trial-court technique. Each was presented with the following hypothetical:

It is October 1970, you are sitting in the Criminal Division, and the accused 
moves to suppress a confession which the prosecutor admits was obtained 
without Miranda warnings. It appears, however, that the confession, even 
though obtained after hours of custodial interrogation, was voluntary and, 
before Miranda, would have been admissible. The prosecutor argues that, 
although the Supreme Court has not even undermined Miranda by implica
tion, since June 1969, the membership of the Court has changed and that it 
clearly appears that Miranda will be overruled. Miranda, you remember, 
was a 5-4 decision, the majority composed of Warren, Brennan, Douglas, 
Black, and Fortas. Warren, Douglas and Fortas have retired from the High 
Bench. President Nixon has appointed Judge Friendly, Thomas Dewey and 
Strom Thurmond to replace them. (The survey was taken prior to the 
appointment of Mr. Chief Justice Burger and Mr. Justice Blackmun.) All 
have on occasion strongly denounced the Supreme Court’s holding in 
Miranda. You conclude that as soon as the Court has the opportunity it 
will overrule Miranda or at least distinguish it to its grave. How do you 
rule?

Although none were sympathetic with the rule of Miranda, all except one would up
hold it. The “dissenting” judge would ignore Miranda, but only because of the common 
rule peculiar to criminal law that the government cannot appeal from an adverse trial 
court decision. This judge saw law as an “evolving concept” requiring the challenge 
of accepted notions, and believed that, since the government could not challenge 
Miranda by way of appeal, the courts must provide some other route to do so. See 
also Mr. Chief Justice Burger’s views in Coleman v. Alabama, 38 U.S.L.W. 4535, 4540-41 
'U.S. June 22, 1970) (Burger, C. J., concurring in part and dissenting in part):

I do not acquiesce in prior holdings which purportedly, but nonetheless 
erroneously, are based on the Constitution. That approach simply is an 
acknowledgment that the Court, having previously amended the Sixth 
Amendment, now feels bound by its action ....

With deference, then, I am bound to reject categorically . . . [the] thesis 
that what the Court said lately controls over the Constitution. While our 
holdings are entitled to deference I will not join in employing recent cases 
rather than the Constitution, to bootstrap ourselves into a result ....

96 “ I M]ost chief executives tend to appoint justices who share their general political 
and social views. But this is certainly not a guaranty of future judicial expression.
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The problem of prediction is complicated by the number of courts 
above a trial court judge. At the writing of this paper/’7 a judge of 
the Court of General Sessions in the District of Columbia is subject to 
review by the District of Columbia Court of Appeals, the United States 
Circuit Court of Appeals for the District of Columbia, and the United 
States Supreme Court. Which court should the trial judge predict? To 
attempt to anticipate all would be unmanageable, especially where it 
appears that the lower appellate court will overrule the trial court, only 
to be overruled by a higher appellate court. The rule of efficiency 
which requires that justice be done as soon as possible would suggest 
that the decision which will finally be upheld should be made in the 
first instance. Such an approach, nevertheless, would be difficult to 
administer.

One further aspect of efficiency deserves mentioning. So far our 
discussion of efficiency has been oriented primarily towards the ques
tion of what is most time and money saving for parties before a court. 
What is most efficient for litigants, however, need not be that which is 
most efficient for our courts. It is more timesaving for courts to apply 
mechanically the law of another court than independently to develop 
just law for the parties?. Present day problems of docket backlog might 
suggest the desirability of such a course. When parties argue for new 
law, however, such an approach may involve no less than an abdication 
of judicial responsibility. The criticism that trial judges are too busy 
to involve themselves actively in the making of new law thus becomes 
less a criticism of trial-court lawmaking than an indictment against our 
judicial system. Our third notion of justice suggests that trial judges 
ought to have enough time to reach a “just solution” in each case 
before them. How far can this notion be compromised?

President Roosevelt could never have predicted so conservative a Frankfurter; Presi
dent Eisenhower must [have been] surprised at so liberal a Warren. And President 
Truman was actually outraged when two of his four appointees—Burton and Clark 
voted against the Government in the Steel Seizure Casey Blaustein & Field, “Overrul
ing” Opinions in the Supreme Court, 57 Mich. L. Rev. 151, 182 (1958).

07 By reason of P.L. 91-358, enacted July 29, 1970, this court structure will be changed 
so that cases emanating in the Court of General Sessions (to be renamed the Superior 
Court) will no longer be subject to review both by the District of Columbia Court of 
Appeals and the United States Court of Appeals. With one exception, the latter route 
of appeal will be eliminated with ultimate review going from the District of Columbia 
Court of Appeals to the United States Supreme Court, on the same basis as review of 
a decision of a state supreme court. District of Columbia Court Reform and Criminal 
Procedure Act of 1970, tit. I, § 111, 84 Stat. 476, to be codified as D.C. Code Ann. §§ 
11-301, -901.

08 Mishkin and Morris refer to this approach as taking advantage of the “inherited 
wisdom” of the past. P. Mishkin & C. Morris, supra note 50, at 79.
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The Need For Uniformity

More than any other reason, the limitations imposed on the trial 
judge are justified in terms of a need for uniformiiy." Uniformity oc
curs where different courts faced by similar problems arrive at similar 
conclusions. Traditionally, uniformity at the trial level has been achieved 
by the application of the doctrine of stare decisis. Thus, the case for 
uniformity clearly may be at odds with any significant expansion of 
trial court freedom.

To a large extent the need for uniformity is a corollary of several 
more basic notions, some of which have already been discussed at 
length. Uniform application of law comports with our notion of 
equality. A uniform rule is easier to ascertain and is therefore more 
productive of law by which people may guide their activities; thus, it 
comports with our second notion of justice. Respect for law7 is enhanced 
by uniform law inasmuch as the general recognition of a rule lends 
force to the authority of a decision which embodies it. For example, 
no one would question the contractual doctrine of consideration be
fore a court of law, though they might question the authority of a 
decision which declared that doctrine to be a bit of historical non
sense. Uniformity, moreover, breeds efficiency inasmuch as it is more 
predictable and encourages settlements without trial./00 Furthermore, as 
one commentator argues, “the habit of lower court adherence to prec
edent . . . gives us hope that a change, once announced, will be ac
cepted by all judges.” 1Q1

The most convincing justification for uniformity of application, 
however, is that it most closely corresponds to the needs of a growing 
yet stable economy. Pound observes that:

iOffir economically organized society postulates certainty and 
predictability as to the incidents and consequences of industrial 
undertaking and commercial transactions extending over long 
periods. Individualization . . . [is] out of place here. . . . One fee 
simple is like another. Everv promissory note is like every other. 
Mechanical application of rules as a mere repetition precludes the

™ See Comment, Stare Decisis and the Lower Courts: Two Recent Decisions, 59 
Colum. L. Rev. 504, 508 (1962).

100 The role of settlements in our judicial system cannot be underestimated. Most 
cases are settled before thev go to trial. It is estimated, for example, that only two to 
three percent of all personal injury cases are actually tried. Keeton, Creative Continuity 
in the Law of Torts, 75 Harv. L. Rev. 463, 469 (1962).

In many courts, according to another estimate, “if all cases were tried to a conclusion, 
they could not be reached for trial in less than fifteen years.” B. Botein, supra note 7, 
at 251. Such a result would defeat justice. See generally, id. at 226-52.

101 Kelman, supra note 54, at 5-6.
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tendency to individualization which would threaten the security 
of acquisitions and the security of transactions™

Uniformity increases certainty and predictability, thus encouraging eco
nomic stability. Similarly, uniform law is productive of vigorous busi
ness exchange which over and above security requires that business 
practices in one community be on the same legal footing as those in 
other communities; business can then operate more efficiently, less bur
dened by the confusion of the legal jungle. Within the boundaries of 
the given jurisdiction and with respect to that issue litigated, a com
pany need not tailor its activity to meet the vagaries of each juris
dictional subdivision. The binding effect of appellate precedent thus 
is beneficial to our economy insofar as it creates uniform law.102 103 104

102 R. Pound, Interpretations of Legal History 154 (1923) (emphasis added). Judge 
Wyzanski expresses a somewhat similar view, suggesting that courts should distinguish 
between tort cases and commercial litigation. “[SJtrong mercantile interests favoring• • • »Jcertainty . . . sometimes warrant giving juries written instructions or summaries and 
often warrant the use of special verdicts” in commercial cases, while such techniques 
are inappropriate in other areas of the law. Wyzanski, supra note 1, at 1289.

103 But see Dean Pound’s caveat that one of the most important and most constant 
causes of dissatisfaction with all law at all times is to be found in the necessary’ me
chanical operation of legal rules. This, he feels, is one of the penalties of uniformity. 
Address by Dean Roscoe Pound before the American Bar Association, The Causes of 
Popular Dissatisfaction with the Administration of Justice, 1906, reprinted in 46 J. Am. 
Jud. Soc’y 55, 56 (1962).

104 See note 23 supra and accompanying text.

The case for uniformity is exaggerated, however, and its application 
is extended beyond the logic of its rationale. The argument that gen
eral recognition of a rule lends force to a decision embodying it as
sumes that the person who is affected by a decision has knowledge of 
whether or not the rule is generally recognized. The average person 
has but a nebulous notion of the law and acts largely in ignorance of 
it.104 At the very most, the general recognition of a rule affects only 
the lawyer representing a party and is only one factor influencing the 
attorney’s choice of advice.

The logic of uniformity does not by itself require uniformity in all 
areas of the law and with respect to remedies as well as rights. By 
their very nature, remedies should be personal and unique to the situ
ation of the parties. Like court procedures, they must be flexible to be 
effective. While rights may be established by general norms, the 
remedy most effective to preserve a given right requires an intimate 
knowledge of the facts of the case; to this extent, effective remedies 
may not be uniform. Moreover, to the extent that rights hold more 
emotional significance for the average person than remedies, the use 
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of a novel remedy to preserve a generally recognized right does not 
undermine the authority of the decision.

The ideal of uniformity is hardly an absolute one. One would not 
want a bad rule of law to be applied uniformly. A certain healthy 
suspicion of precedent should attend trial court deliberations; for ex
ample, a court should hesitate to accept without question a 30 year old 
appellate precedent which has not since been reviewed by the higher 
level appellate courts. Experimentation and variety in the law is valu
able. Its value to an extent accounts for our political structure which 
allows for much nonuniformity across 50 diverse states within whose 
boundaries further variety in the law occurs from county to county, 
municipality to municipality. Mr. Justice Brandeis once observed that 
“ [ i]t is one of the happy incidents of the federal system that a single 
courageous State may, if its citizens choose, serve as a laboratory; and 
try novel social and economic experiments without risk to the rest of 
the country.” ™5 As a result of this nonuniformity, one jurisdiction may 
look to others for lessons in what the law ought to be.* 106

!05 New State Ice Co. v. Liebmann, 285 U.S. 262, 311 (1931) (Brandeis, J., dissenting).
106 Recent developments in the field of conflict of laws exemplify this process. The 

hoaiy, almost universally recognized doctrine of /er loci delicti was first discarded by 
New York in Kilbcrg v. Northeast Airlines, 9 N.Y.2d 34, 172 N.E.2d 526 (1961), and many 
other states soon followed this experiment. See Restatement (Second) of Conflict of 
Laws [[ 379, 379a.

10" It might be argued that large scale displacement is advantageous in that it may stir 
the legislature to action. Unless a bad rule is universally applied it is difficult to get 
legislative action since few people would be affected.

By similar logic, some experimentation is desirable at the trial level. 
Experimentation at this level is not accompanied by the large scale 
displacements which may result from changes in the law on the ap
pellate level.™7 Inasmuch as they create general law, precedent shatter
ing appellate courts may force a whole jurisdiction to live with un
tried or experimental theories; in contrast, activist trial courts create 
law which is binding only on the parties. Where a precedent is old 
and under attack, trial courts can serve a valuable function in creat
ing new law, for they may supply the appellate courts not only with 
new ideas but also with the conclusions of experienced men who have 
been working with the older law on a day to day basis and have found 
it unworkable or unjust.

In determining the need for uniformity in any area of the law, 
complex policy decisions requiring fact-finding machinery available only 
to the legislature are necessitated. Since all courts are generally less 
competent in making complex determinations of public policy, the 
ideal governmental system would have all such decisions made by the 
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legislature. Drawing an example from the area of commercial law, in 
enacting the Uniform Commercial Code state legislatures have deter
mined the need for such uniform commercial law by the business com
munity. But uniformity, as we have seen, is not always justified, and 
the need for uniformity being a legislative determination, courts should 
not quickly assume that uniformity is required. In the absence of 
constitutional or legislative norms, appellate courts, therefore, ought 
to avoid creating inflexible rules binding on the trial court where 
the need for them is not convincing and clear. Similarly, absent con
stitutional or legislative guidance, appellate courts ought to avoid bind
ing lower courts by their decisions where complex policy itself is un
clear. In such cases, trial courts should be left to decide according to 
the equities, subject to correction only for partiality or flagrant errors

The Boundaries of Trial-Court Freedom as a Function 
of Legislative Activity

In the earlier discussion of the distribution of functions in govern
ment, the legislative function was conceived as that of formulating and 
promulgating general norms, while the judicial function was described 
as that of correctly deciding the cases before it. In addition to exemplify
ing the doctrine of the separation of powers, these distinct functions 
delimit the area of maximum competence of each of the branches. The 
legislature is most competent in creating law which applies generally. 
With its superior fact-finding machinery, it is most able to determine 
questions of policy and the possible broad effects of a change in the 
law. The judiciary is at its best when it limits its scope to the problems 
of the parties before it; the trial judge is best able to know the facts 
of the particular case, the equities between the parties, and the remedy 
which would best settle the dispute. Our notions of efficiency suggest 
that each branch generally ought to defer to the other’s expertise and 
avoid overstepping the line demarcating their respective functions. We 
have noted already that such considerations suggest greater trial-court * * 

!08 Such a governmental system might be criticized as unrealistic since the legislatures 
cannot be relied upon to make all complex policy decisions. We are often spoiled by 
the example of the United States Congress, and tend to overlook that many state legis
latures meet only for a month or two a year. See Tate, The Law-Making Function of 
the Judge, 28 La. L. Rev. 211, 232 (1968). Furthermore, these bodies are ill-equipped 
to make all such policy determinations in such a short time, and have little fact finding 
capabilities. However, even the collected private experiences of many legislators is a 
rudimentary fact-finding device superior to that often available to an appellate court.
But see R. Pound, Justice According to Law 87-88 (1951) (private law receives little 
legislative attention inasmuch as it is neither politically valuable nor ordinarily the 
subject of much lobbying).
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freedom in the absence of legislation. In those areas of the law in which 
a constitutional or legislative norm has been erected, the appropriate
ness of trial-court lawmaking is necessarily a function of the scope of 
the norm, the completeness of its detail, and the type of issues before 
the court.

W [ here the legislature has explicitly provided a norm determination 
of the outcome of a case, considerations of competence suggest that 
trial-court freedom be more restricted. Thus, activism is ordinarily less 
appropriate when legislation has completely preempted an area of law. 
The Uniform Commercial Code and the Patent Act of 1952109 110 are 

examples of such preemption. Similar principles would apply in areas 
of the law wherein the legislature, although not completely preempting 
common law, has created certain minimum rights which all courts 
ought to respect. For example, it may not be necessary for the legis
lating body to detail elaborate rules of negligence, yet it may wish to 
declare that negligence is an actionable tort. Similarly, all courts should 
be strictly bound to respect individual rights and liberties, whether de- 
hned constitutionally or legislatively?™ In such a way a representative 
body guarantees rights which are considered too precious to be subject 
to judicial experimentation.

109 35 U.S.C. §§ 1-293 (196-4), as amended, (Supp. V, 1970).
110 This conclusion may override the earlier mentioned notion that the best laws are 

those which most comport with the standards of a community. See notes 29-36 supra 
and accompanying text. Concepts such as free speech and equal protection, for ex
ample, may often serve to protect those who offend or outrage the established com
munity standards. In Mr. Justice Jackson’s phrase: “One’s right to life, liberty and 
property, to free speech, a free press, freedom of worship and assembly, and other fun
damental rights may not be submitted to vote; thev depend on the outcome of no 
elections.” West Virginia State Bd. of Educ. v. Barnette, 319 U.S. 624, 638 (1943).

Hi This, it will be remembered, is a notion expressed by the notorious Judge Mag- 
naud. F. Geny, supra note 62, at 501.

H2 The classic example offered by Puffendorf, and repeated by Blackstone, was the 
statute of Bologna which stated anyone who drew blood in the streets would be punished 
with the utmost severity. This statute was held not to apply to a surgeon who opened 
the vein of a person who fell down in the street with a fit. 1 W. Blackstone, Commen
taries *60. See also Sackett v. Andross, 5 N.Y. 326, 364 (1843).

Even in the aforementioned areas of law, judicial freedom is not 
completely foreign. Statutes require interpretation and application to 
concrete factual situations. One might argue, for example, that the legis
lature speaks generally and may not envision all the particular results of 
the application of its norms. If this argument is plausible, one should 
assume that the legislature can only be highly motivated and did not 
intend a statute to result in any inequity or inequality?” Where a 
statute clearly is inequitable as applied in a particular instance, the trial 
judge should ignore it.”2 The freedom of the trial judge, moreover, 
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should also depend on whether he is dealing with rights or remedies. 
Where the legislature has created a right, courts ought to create what
ever remedy is necessary to preserve and protect the right.* * 113 *

H3 Moragne v. States Marine Lines, 398 U.S. 375, 402-09 (1970); Allen v. State Bd. of 
Elections, 393 U.S. 544, 557 (1969); Wyandotte Transp. v. United States, 389 U.S. 191, 
202 (1967); J. I. Case Co. v. Borak, 377 U.S. 426, 433-35 (1965); Bell v. Hood, 327 U.S. 
678, 684 (1946).

114 This hypothetical was posed for the judges interviewed:
Congress has passed a statute to create new remedies for the tenant whose 

landlord has allowed the premises to lapse into disrepair. The appellate 
court above you has decided that the statute does not relieve tenants whose 
apartment houses fail to meet the Housing Code from the duty to pay their 
rent in full and on time. In a later case before you the point is argued that 
the statute did relieve the tenant of just such a duty. Your study of the 
matter clearly shows this to be true. It appears that the issue was poorly 
argued by counsel at the appellate court and that certain committee hearings 
and draftsman’s notes which clearly indicate Congress’ intent were not 
brought to the appellate court’s attention. You are convinced, moreover, 
that with this material before it the court above you will change its mind. 
How do you decide?

All the judges said they would follow the appellate precedent. One indicated he might 
rule otherwise if it appeared the tenant could not finance an appeal.

It is arguable, however, that the remedy is itself the right, that in 
creating new remedies a court creates new rights which the legislature 
did not see fit to create. Whether or not semantically appealing, this 
argument ignores the functional differences between the verbal state
ment of a right and its actual enforcement, between the concept of 
rights and the concept of remedies. As is so often noted, the function 
and competence of the legislature lies in the creation of norms; the 
legislature most clearly perceives the universal aspects of a problem, 
while being less capable of envisioning its individual application. Rights 
lend themselves to such general definition and declaration, while 
remedies only take shape in the context of particular problems. Above 
all others, the trial judge senses the individual aspects of a case and 
therefore ought to be granted more freedom in fixing remedies for the 
infringement of legislatively declared rights.

Where the legislature has explicitly provided a norm determinative 
of the outcome of a case, the trial judge at times may find himself torn 
between conflicting loyalties, between his judicial obligation to apply 
faithfully the legislative norm and his obligation to follow the prec
edents of the court above him. When it clearly appears that the ap
pellate court has deviated from the norm established by the legislature, 
the trial judge, arguably, should consider himself free from the higher- 
court decision.114 Such a course, in addition to paying respect to the 
legislature’s greater policy-making ability, would seem to follow from 
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the doctrine of the separation of powers. T’ hat doctrine, if rigidly fol
lowed, suggests that the judicial function should at no time infringe 
upon the legislative function of creating general norms. Where the 
legislature has not acted, arguably it has abdicated its authority to 
create norms in favor of the judiciary. Such is not the case where the 
legislature has acted. By enabling appellate courts to bind in such 
cases, one thereby empowers them to create deviant norms which in
fringe upon the legislative function.

Trial judge freedom from even deviant precedent, however, may be 
inconsistent with the rule of efficiency that trial-court decisions should 
be the same as the ultimate decisions rendered. T herefore, a trial judge 
should not ignore precedent when by doing so he will be ultimately 
overruled. To ignore precedent in such a case only delays the ultimate 
decision and renders it more costlv. These considerations do not obtain 
where the parties will not appeal or where it appears that the upper 
court may be convinced of its mistake. In such a situation, a strong 
case is made for the trial judge to ignore the precedent.115

115See, e.g., Aetna Gas. & Sur. Co. v. Circle Equip. Co., 126 U.S. App. D.C. 275, 
278, 377 F.2d 160, 163 (1967).

Washington, D.C., Housing Regulations § 2101 (1967).
H7/J. § 2301.
n8 See D.C. Code Ann. § 5-701 (1966).
H9 Small Claims No. C 12912-67 (D.C. Ct. Gen. Sess., Oct. 25, 1967), reported in Note, 

Cases Decided in the District of Columbia Court of General Sessions, 17 Ca'hi. U.L. 
Rev. 510, 537 (1968).

Where the legislature, although not explicitly providing a norm 
determinative of a case, has made policy statements applicable to it, 
trial-court freedom is highly appropriate. In such instances, the courts 
may use these legislative declarations as a basis for making new law, 
thereby compensating for their inadequate fact-finding and policy-de
termining machinery. The Housing Regulations for the District of 
Columbia thus may be seen as a declaration by the D.C. Commissioners 
of public policy on slum housing. In their preamble to the Housing 
Regulations, the Commissioners stated that slums and otherwise blighted 
areas “are due to . . . delapidation, inadequate maintenance . . . toilet 
facilities . . . heating, insufficient protection against fire hazards, inade
quate lighting and ventilation, and other unsanitary or unsafe condi
tions." ne The Commissioners went on to require that “no owner, li
censee, or tenant shall occupy or permit the occupancy of any habita
tion in violation of these regulations.’’ n7 Congress has made an equally 
forceful declaration of housing for the District of Columbia.1^ In view 
of these policy statements, Judge Edgerton of the Court of General Ses
sions held in Adams v. Lancaster™ that a contract to rent premises 



34 The Georgetown Law Journal [Vol. 59:1

in violation of the Housing Regulations was void as against public 
policy. Against the backdrop of legislative declarations, the holding 
seems perfectly reasonable.

Is it the trial or appellate court which is best able to analyze the 
evidence of legislative policy and recognize new private rights or reme
dies which implement that policy? Where as in Adams the policy is 
clear, there is no reason why the trial court should restrain itself. 
Where the policy is less clear or where conflicting legislative policy 
statements have been issued, appellate courts may be better equipped 
to handle the task. Among other considerations, trial courts have less 
experience in operating on this level; appellate courts not only are 
more experienced in interpreting legislative evidence and are less rushed, 
but they also benefit from the better prepared argumentation and brief
ing of the counsel before them.

Where the trial judge is presented with a claim that a statute is un
constitutional, further considerations may obtain. In such a case, Judge 
Wyzanski suggests that the trial court ought to occupy a minor role.

[The trial judge] ought to remind himself not only of the uni
versal maxim that every possible presumption is in favor of the 
validity of the legislation but also of the policy represented by 
those statutes providing that in certain constitutional controversies 
a district judge has no jurisdiction to act unless he is sitting with 
two other trial judges. Though in a constitutional case or any other 
case he must not surrender deliberate judgment and automatically 
accept the views of others, he can ordinarily best fulfill his duty in 
a constitutional case by explicitly stating for the benefit of the 
appellate court any doubts he has, without going so far as to enter 
a decree against a statute which has commanded the assent of the 
majority of the legislature and generally, of the executive.120

The theoretical underpinnings of this position are the deference which 
the trial judge ought to pay to the legislature in the areas of their 
competence and the fact that, in the constitutional area, the trial 
judge acts without many of the advantages he otherwise may possess 
over the appellate court. In nonconstitutional litigation, the trial judge 
operates with a wealth of firsthand experience in other similar cases. 
His decisions in such cases therefore may be well reasoned. In the con
stitutional area, however, the trial judge brings little experience to his 
task. Considerations of competence therefore suggest that a higher level 
appellate court with greater acumen in constitutional law is the pref
erable forum for such determinations and that appellate decisions in this

120 Wyzanski, supra note 1, at 1298. 
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area be given a higher degree of respect. Furthermore, the trial judge 
ordinarily acts without the fear that his decisions will have a wide
spread impact. The effect of his decisions usually reaches no further 
than the parties themselves. This offers the trial judge room for ex
perimentation. When a trial judge is asked to declare a statute un
constitutional, however, the potential impact is far-reaching. Although 
no other court may be bound by the trial judge’s decision, a declaration 
that a statute is unconstitutional cannot help but have an unsettling ef
fect upon the statute and impede its effective enforcement.121

121 The pcsiition of the Supreme Court in interpreiing the Constitution is somewhat 
unique. Stare decisis is less appropriate here, according to Mr. Justice Brandéis, since 
“correction through legislative action is practically impossible.” Burnet v. Colorado 
Oil & Gas Co., 285 U.S. 393, 406-10 (1932) (Brandéis, J., dissenting). In Mr. Justice 
Douglas’ words, a judge should remember “that it is the Constitution which he 
swore to support and defend, not the gloss which his predecessors may have put 
on it.” Douglas, Stare Decisis, 49 Colum. L. Rev. 735, 736 (1949). It is of note 
that Mr. Chief Justice Burger has expressed himself to the same effect. See note 92 supra.

Conclusion

The trial judge has traditionally occupied a minor place in the hier
archy of judicial lawmaking. The accepted role of the trial judge in 
the process of developing new law rarely exceeds that of an inter
mediary who transmits and applies the message of his appellate brethren. 
The appropriateness of this secondary role and the development of an 
analytical structure with which to evaluate it have been the subjects 
of this paper.

The analytical structure developed comprises a set of five, often com
peting, considerations with which the comparative advantages of law
making at any judicial level may be evaluated. The schema includes no
tions of justice, efficiency and competency, the problem of respect for 
law, the commercial need for uniformity, and the interrelation of the 
judicial and legislative functions.

Evaluated with the help of this schema, the appropriateness of active 
lawmaking at the trial level is seen to be a function of many variables, 
some of which are appellate history, the scope of legislative activity, 
the availability of an objective standard regarding a contested rule, the 
area of legal activity, the degree of reliance, and whether rights or 
remedies are at issue. Thus, where there is little recent appellate history 
or where there is a consensus within the legal community that a rule de
serves to be overturned or the creation of remedies rather than rights are 
involved, greater trial judge freedom seems appropriate. Similarly, law
making is more appropriate at the trial level in cases involving primarily 
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human activity than in cases involving primarily commercial activity, 
to the extent that these terms are capable of adequate definition. Notions 
of efficiency suggest, however, that a trial judge should not exercise 
such freedom when his ruling would ultimately be reversed. Within 
such boundaries the trial court can be a suitable forum for change.

Greater judicial freedom at the trial level need not impair the sym
bolic strength of our notion of “government of laws and not of men” 
any more than lawmaking at other judicial levels. Some, moreover, 
consider such a notion to be inappropriate to the mood and needs of 
our age and believe that, in a free society, the habit of obedience should 
issue not from such symbolism but from the fairness of that com
munity’s laws. They perceive an increasing impatience with laws that 
have outlived their usefulness and with judicial rulings upholding such 
laws because of the court's claimed lack of power or because of the 
need for legal stability. If their assessment of our age is correct, we 
can hardly afford to ignore the vast resource of practical experience 
which our trial judges can contribute to the cause of relating law to 
justice.
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1 393 U.S. 503 (1969).
2 Private educational institutions have not been made subject to the fourteenth amend

ment with respect to student expression and discipline. Browns v. Mitchell, 409 F.2d 593 
(10th Cir. 1969); Powe v. Miles, 407 F.2d 73 (2d Cir. 1968); Grossner v. Trustees of 
Columbia Univ., 287 F. Supp. 535 (S.D.N.Y. 1968); Greene v. Howard Univ., 271 F. 
Supp. 609 (D.D.C. 1967), rev'd without reaching constitutional question, 412 F.2d 1128 
(D.C. Cir. 1969); see O’Neill, The Private Universities and the Public Law, 19 Buffalo 
L. Rev. 155 (1970); Wilkinson & Rolapp, The Private College and Student Discipline, 
56 A.B.A.J. 121 (1970); cf. Coleman v. Wagner College, 39 U.S.L.W. 2022 (2d Cir. 1970). 
In a case involving racial discrimination in admissions, it has been held that a private 
university is subject to the fourteenth amendment where the university received and 
leased property from the city. Hammond v. University of Tampa, 344 F.2d 951 (5th 
Cir. 1965). Private school discipline is still based upon the theory of a contract between 
the school and the student which generally affords the school considerable freedom of 
action. See, e.g., Dehaan v. Brandeis University, 150 F. Supp. 626 (D. Mass. 1957); 
Robinson v. University of Miami, 100 So. 2d 442 (Fla. Dist. Ct. App. 1958); Carr v. 
St. John’s Univ., 17 App. Div. 2d 632, 231 N.Y.S.2d 410 (1962).

In the wake of the Supreme Court's holding in Tinker v. Des 
Moines Independent Community School District, numerous con
stitutional challenges have been raised against conduct restrictions 
and disciplinary sanctions upon public school students. In this 
article, Professor Haskell takes a hard look at some of these chal
lenges and the cases concerning them and reaches a number of 
conclusions as to the breadth and applicability of Tinker as applied 
to them.

Since the Supreme Court decision in the case of Tinker v. Des Moines 
Independent Community School District,* 1 public schools and state- 
supported colleges and universities have become involved as never be
fore in constitutional litigation with respect to student expression.2 In 
Tinker, it was held that the wearing of armbands by public school stu
dents during school hours in protest of the Vietnam War was constitu
tionally protected under the first and fourteenth amendments as a form 
of expression since it could not be demonstrated by school authorities that 
such symbolic expression was materially disruptive of the educational 
process. Post-Tinker litigation has involved such issues as hair style

[ 37 ]
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regulations,3 demonstrations,4 student publications,5 speaker bans,6 stu
dent organization recognition,7 and student conduct regulations chal
lenged on the basis of vagueness and overbreadth?

3 The federal courts are split as to the validity of hair style regulations . Some 
cases have upheld student challenges of such regulations. See, e.g., Griffin v. Tatum, 
425 F.2d 201 (5th Cir. 1970); Richards v. Thurston, 424 F.2d 1281 (1st Cir. 1970); 
Breen v. Kahl, 419 F.2d 1034 (7th Cir. 1969), cert, denied, 398 U.S. 937 (1970); 
Calbillo v. San Jacinto Junior College, 305 F. Supp. 857 (S.D. Tex. 1969); Westly 
v. Rossi, 305 F. Supp. 706 (D. Minn. 1969); Olff v. East Side Union High School 
Dist., 305 F. Supp. 557 (N.D. Cal. 1969). Other cases have upheld hair style reg
ulations. See, e.g, Stevenson v. Board of Educ.----F.2d----- (5thCir . 1770) ;Jacksnn
v. Dorrier, 424 F.2d 213 (6th Cir. 1970); Ferrell v. Dallas Indep. School Dist., 392 F2d 
697 (5th Cir.), cert, denied, 393 U.S. 856 (1968); Brownlee v. Bradley County, Tennes
see Bd. of Educ., 311 F. Supp. 1360 (E.D. Tenn. H7(0^>; Neuhaus v. Torrey, 310 F. Supp. 
192 (N.D. Cal. 1970); Pritchard v. Spring Branch Indep. School Dist., 308 F. Supp. 570 
(S. D. Tex. 1970). With respect to regulations on the wearing of beards by teachers, see 
Braxton v. Board of Pub. Instruction, 303 F. Supp. 958 (M.D. Fla. 1969); Lucia v. Dug
gan, 303 F. Supp. 112 (D. Mass. 1969); Finot v. Pasadena City Bd. of Educ., 250 Cal. 
App. 2d 189, 58 Cal. Rptr. 520 (Ct. App. 1967).

*See, e.g., Esteban v. Central Mo. State College, 415 F.2d 1077 (8th Cir. 1969), cert, 
denied, 398 US. 965 (197(0); Jones v. State Bd. of Educ., 407 F.2d 834 (6th Cir. 1969), 
cert, denied, 397 U.S. 31 (1970); Powe v. Miles, 407 F.2d 73 (2d Cir. 1968); Frain v. 
Baron, 307 F. Supp. 27 (E.D.N.Y. 1969); Barker v. Hardway, 283 F. Supp. 228 (S.D.W. 
Va.), aff’d, 399 F.2d 638 (4th Cir. 1968), cert, denied, 394 U.S. 905 (1969); Hammond v. 
South Carolina State College, 272 F. Supp. 947 (D.S.C. 1967).

5 See, e.g., Scoville v. Board of Educ., 425 F.2d 10 (7th Cir. 1970); Graham v. Houston 
Indep. School Dist., — F. Supp. — (S.D. Tex. 1970); Sullivan v. Houston Indep. School 
Dist., 307 F. Supp. 1328 (S.D. Tex. 1969); Baker v. Downey City Bd. of Educ., 307 F. 
Supp. 517 (C.D. Cal. 1969); Zucker v. Panitz, 299 F. Supp. 102 (S.D.N.Y. 1969); Schwartz 
v. Schulter, 298 F. Supp. 238 (E.D.N.Y. 1969).

6 See, e.g., Brooks v. Auburn Univ., 412 F.2d 1171 (5th Cir. 1969); Stacy v. Williams, 
306 F. Supp. 963 (N. D. Miss. 1969); Smith v. University of Tennessee, 300 F. Supp. 777 
(E.D. Tenn. 1969); Snyder v. Board of Trustees, 286 F. Supp. 927 (N.D. Ill. 1968).

1 See Healy v. James, 311 F. Supp. 1275 (D. Conn. 1970).
8 Several courts have held student regulations to be void because of vagueness or over

breadth. E.g., Soglin v. Kauffman, 418 F.2d 163 (7th Cir. 1969); Sullivan v. Houston 
Indep. School Dist., 307 F. Supp. 1328 (S.D. Tex. 1969); Meyers v. Arcata Union High 
School Dist., 269 Cal. App. 2d 549, 75 Cal. Rptr. 68 (Ct. App. 1969). Other courts, how
ever, have declined to recognize the principle that student regulations may be void be
cause of vagueness or overbreadth. See, e.g., Norton v. Discipline Comm, of East Ten
nessee State Univ., 419 F.2d 195 (6th Cir. 1969), cert, denied, 399 U.S. 906 (197(0); Este
ban v. Central Mo. State College, 415 F.2d 1077 (8th Cir. 1969), cert, denied, 398 
U.S. 965 (197(0); French v. Bashful, 303 F. Supp. 1 333 (E.D. La. 1969), aff’d, 425 F.2. 
182 (5th Cir. 1970); Barker v. Hardway, 283 F. Supp. 228 (S.D.W. Va.), aff’d, 399 
F.2d 638 (4th Cir. 1968), cert, denied, 394 U.S. 905 (1969); Buttny v. Smiley, 281 F. 
Supp. 280 (D. Colo. 1968). See also Jackson v. Dorrier, 424 F.2d 213 (6th Cir. 1970); 
Whitfield v. Simpson, 312 F. Supp. 889 (E.D. Ill. 1970); McAlpine v. Reese, 309 F. Supp. 
136 (E.D. Mich. 197(0). There have also been cases dealing with political buttons and 
armbands, as in Tinker, with differing results. See, e.g., Butts v. Dallas Indep. School 
Dist., 306 F. Supp. 488 (N.D. Tex. 1969); Williams v. Eaton, 310 F. Supp. 1342 (D. Wyo. 
1970); Guzick v. Drebus, 305 F. Supp. 472 (N.D. Ohio 1969). There have also been a 
number of cases dealing with issues of procedural due process in connection with student
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Prior to Tinker, the Supreme Court had dealt with the issue of student 
expression in West Virginia Board of Education v. Barnett? in which 
it was held that a state statute requiring a public school student to 
salute the flag was violative of his first amendment right of expression. 
The Court has also dealt with the constitutionality of certain curriculum 
restraints in Epperson v. Arkansas?^ in which a state statute prohibiting 
the teaching of evolution in the public schools was held unconstitutional 
as a violation of the first amendment prohibition upon the establishment 
of religion, and in Meyer v. Nebraska?1 in which a state statute pro
hibiting the teaching of foreign languages to students in the first eight 
grades was held to be violative of the due process clause of the four
teenth amendment. The constitutional right of a public school teacher 
publicly to express criticism of the school administration and still retain 
his position was recognized by the Supreme Court in Pickering v. Board 
of Education.* 10 * 12 13

disciplinary proceedings. See, e.g., Jackson v. Dorrier, 424 F.2d 213 (6th Cir. 1970); 
Esteban v. Central Mo. State College, 415 F.2d 1077 (8th Cir. 1969), cert, denied, 398 
U.S. 965 (1970); Hobson v. Bailey, 309 F. Supp. 1393 (W.D. Tenn. 1970); Baker v. 
Downey City Bd. of Educ., 307 F. Supp. 517 (C.D. Cal. 1969); French v. Bashful, 303 
F. Supp. 1313 (E.D. La. 1969), afpd, 425 F.2d 182 (5th Cir. 1970); Furutani v. Ewigleben, 
297 F. Supp. 1163 (N.D. Cal. 1969); Scoggin v. Lincoln Univ., 291 F. Supp. 161 (W.D. 
Mo. 1968); Barker v. Hardway, 283 F. Supp. 228 (S.D.W. Va.), aff’d, 399 F.2d 638 (4th 
Cir. 1968); cert, denied, 394 U. S. 905 (1969).

» 319 U.S. 624 (1943).
10 393 U.S. 97 (1968).
h 262 U.S. 390 (1923).
12 391 U.S. 563 (1968). See also Keyishian v. Board of Regents, 85 U.S. 589 (1967); 

Elfbrandt v. Russell, 384 U.S. 11 (1966).
13 Breen v. Kahl, 419 F.2d 1034 (7th Cir. 1969), cert, denied, 398 U.S. 937 (1970); 

Norton v. Discipline Comm, of East Tennessee State Univ., 419 F.2d 195 (6th Cir. 1969), 
cert, denied, 399 U.S. 906 (1970); Esteban v. Central Mo. State College, 415 F.2d 1077 
(8th Cir. 1969), cert, denied, 398 U.S. 965 (1970); Jones v. State Bd. of Educ., 407 F.2d 
834 (6th Cir. 1969), cert, denied, 397 U.S. 31 (1970).

These cases, along with those prohibiting racial discrimination and 
religious exercises in the schools, make it clear that the Supreme Court 
has been concerned with the constitutional aspects of public school ad
ministration for some time. The contemporary concern in some circles, 
however, with the protection of individual action and expression in a 
variety of contexts and forms, a concern abetted by the Tinker decision, 
is currently producing many new constitutional challenges to school 
administration practices. It may be of some significance, however, that, 
since Tinker, the Supreme Court has declined to review several contro
versial federal court of appeals decisions dealing with student conduct 
and disciplined3

This article deals with litigation involving public school student ex
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pression which is different in nature from the symbolic political expres
sion which was in issue in Tinker. Such expression has included: (1) 
advocacy of disregard of school rules and procedures; (2) criticism 
of school administrators and policies; and (3) use of profane and ob
scene language. The expression has frequently occurred through the 
distribution of literature on or near school grounds. This article will 
describe, and attempt to evaluate, judicial decisions in this developing 
area of the law. It is the thrust of this article that the constitutional prin
ciple enunciated in Tinker is not appropriately applied to certain types 
of student expression which are substantively different from the po
litical symbolism in issue in that case.14

!4 For articles dealing with the same basic issue as this article but advocating an 
expanded application of the Tinker principle, see Abbott, The Student Press: Some 
First Impressions, 16 Wayne L. Rev. 1 (197(0); Nahmod, Beyond Tinker: The High 
School As An Educational Public Forum, 5 IIarv. Civ. Rights-Civ. Lib. L. Rev. 278 
(197(0).

is 425 F.2d 10 (7th Cir. 1970).
1« 286 F. Supp. 988 (N.D. Ill. 1<968).

Advocacy of Disregard of School Rules and Procedures

In Scoville v. Board of Education™ plaintiffs, two high school students, 
were suspended for a semester for distributing on school premises a pub
lication containing an editorial which was critical of school policies and 
administrators and which advocated that students disregard a particular 
school procedure. The publication also contained poetry, essays, and 
reviews. Sixty copies of the publication were distributed to the faculty 
and students at a price of 15 cents. Shortly after the publication was 
distributed, plaintiffs were suspended for several days by the high school 
authorities. The high school authorities then recommended to the super
intendent that the plaintiffs be suspended for the remainder of the school 
year. The superintendent wrote the parents of both students, stating 
that he would recommend such suspension to the Board of Education at 
its next meeting, to which the parents were invited. Neither the parents 
nor the plaintiffs were present at the meeting. The Board suspended 
the plaintiffs for a semester pursuant to its statutory authority to do so 
upon a determination that the students were guilty of “gross disobedience 
and misconduct.”

Plaintiffs brought an action for declaratory judgment, injunctive re
lief, and damages, alleging violation of first and fourteenth amendment 
rights. The federal district court dismissed the complaint for failure to 
state a cause of action,^ and a panel of the Court of Appeals for the 
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Seventh Circuit affirmed the district court’s decision.^ Subsequently, 
the court of appeals granted plaintiffs’ petition for rehearing en banc, 
reversed the district court’s judgment, and remanded for further pro
ceedings.

The editorial which was the grounds for disciplinary action in Scoville 
was caustically critical of certain high school administrators and of a 
pamphlet which was published by school authorities and directed to 
parents. The editorial also stated that such pamphlets directed to the 
parents by school authorities were frequently thrown away by the stu
dents who were given them to bring home, and it actively condoned that 
action in the case of this particular pamphlet. The editorial went on to 
“urge all students in the future to either refuse to accept or destroy 
upon acceptance all propaganda that Central’s administration pub
lishes.” 18

The majority opinion stated that Tinker was controlling and thus con
sidered the issue to be whether the distribution of the student publica
tion could reasonably have led the Board of Education to forecast sub
stantial disruption of, or material interference with, school activities. 
The burden was deemed to rest upon the defendant school authorities 
to show the likelihood of disruption, and, in the absence of such a 
showing, plaintiffs were constitutionally protected in the distribution of 
their publication in the school. The district court’s determination that 
on its face the complaint disclosed a clear and present danger of such 
disruption of, or interference with, school activities was found to con
stitute error. The court stated that

[t] he district court had no factual basis for, and made no meaning
ful application of, the proper rule of balancing the private inter
ests of plaintiffs’ free expression against the state’s interest in 
furthering the public school system. . . . No evidence was taken, 
for example, to show whether the classroom sales were approved 
by the teachers, as alleged; . . . [or] of what the impact was on 
those who bought “Grass High”. . . . That plaintiffs may have 
intended their criticism to substantially disrupt or materially inter
fere with the enforcement of school policies is of no significance 
per se under the Tinker test?9

1 425 F2d at 11.
™ld. at 15-16.
19 Id. at 14.

The court concluded that, absent an evidentiary showing by the de
fendants of the potential for substantial disruption, plaintiffs were en- * * 19 
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titled to the relief sought. One judge dissented, stating that plaintiff’s 
advocacy of disregard of school procedures carried with it an inherent 
threat to the execution of a proper function of the schools

Scoville appears to be the only case in which the constitutional issue 
of disciplinary action for advocacy of disregard of school rules or pro
cedures by high school students has been presented. A similar issue at 
the college level, however, recently was before the Court of Appeals for 
the Sixth Circuit in Norton v. Discipline Committee of East Tennessee 
State University.21 In that case, several college students had been sus
pended by school authorities after a hearing before the appropriate 
college committee for having distributed literature which was char
acterized as false, seditious, and infla^mim^^oiry.20 21 22 The authorities felt that 
the literature was calculated to cause disruption of school activities and 
to ridicule and show contempt for school authorities.

20 Id. at 15.
21 419 F.2d 195 (6th Cir. 1969), cert, denied, 399 U.S. 906 (1970).
22 Id. at 197-98. The literature in question provided in part as follows:

And how has the ETSU [East Tennessee State University] student body 
reacted: Have they precipitated a revolution like French students? No. 
Have they brought about an entirely new and liberal administration like 
Polish students?—No. Have they been the forerunners of a new democratic 
spirit like Czech students?—No. Have they seized buildings and raised havoc 
until they got what they were entitled to like other American students? — 
No. What then have the ETSU students done? T ’ hey have sat upon their 
rears and let the administration crap upon their heads, that’s what.
• * • •

Maybe students will get some sense and learn that this should cease and 
that the only way to see that it does is to stand up and fight. Maybe students 
will learn that the Supreme Court has declared that young people do not 
sacrifice their citizenship and all rights and privileges therewith by enrolling 
in a university. Maybe students will learn that no matter what the despots 
who run this school say, students have the constituted right to protest, 
demonstrate, and demand their rights; that women students may not con
stitutionally be campussed; that students may damned well wear what they 
want and say what they please. And, maybe just maybe, they will discover 
that there are student leaders, organizers to rally around so as to assault the 
bastions of administrative tyranny.

Plaintiff students brought an action in the federal district court for an 
injunction to compel their reinstatement, which was denied. The Court 
of Appeals for the Sixth Circuit affirmed the decision of the district 
court. Plaintiffs had contended that their suspension was violative of 
their first amendment rights, relying principally on Tinker; they had not 
been charged with any violent or illegal actions, and apparently none fol
lowed as a consequence of their distribution of the literature. The court 
of appeals, however, viewed the literature as “an open exhortation to the 

Id.
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students to engage in disorderly and destructive activities.” 23 The court 
also found it unnecessary for the college authorities to delay action 
against the inciters until after a riot had started and buildings had been 
taken over; it was held that college authorities had the right to nip such 
action in the bud, as they had done in this instance.

23 Id. at 198.
24 308 F. Supp. 832 (N.D. Cal. 1970).
25 Id. at 837.

Brief mention should be made of the recent case Siegel v. Regents of 
the University of California,23 24 25 in which a law student at Berkeley, who 
was president-elect of the university student government, was disci
plined for advocating illegal action. Land owned by the Regents near the 
Berkeley campus had been wrongfully occupied by a group of people 
on May 15, 1969. On the following day, the Regents had a fence erected 
around the land to discourage a repetition of the occupancy. That day 
a rally was held on the Berkeley campus which was attended by several 
thousand persons. Plaintiff addressed the rally and told the gathering to 
“go down there and take the park.” Immediately thereafter, several thou
sand persons proceeded from the rally to the property where they were 
met by police. Violence ensued and continued for several days, result
ing in one death, numerous injuries, and many arrests. Because of his 
speech at the rally advocating taking the park, plaintiff was subjected to 
a disciplinary hearing held before a university committee which resulted 
in his being placed on probation for one year, the terms of the probation 
permitting plaintiff the privileges of a student and privileges incidental 
to his studies, but prohibiting him from holding student government 
office or engaging in other extracurricular activities.

Plaintiff subsequently brought an action for injunctive and declara
tory relief. Immediately before the court was a motion for a pre
liminary injunction and the defendants Regents’ motion to dismiss the 
action for failure to state a claim. The district court denied plaintiff’s 
motion and granted defendants’ motion to dismiss. The court held that 
plaintiffs speech was not constitutionally protected; it found that under 
the circumstances, his statement was not mere expression of opinion, 
but rather a verbal act, i.e. overt conduct, which materially and sub
stantially intruded upon the administration of the university.25

Constitutional protection of expression is, of course, always relative 
to circumstances, and it makes sense that greater freedom of provocative 
expression should be allowed on a college campus than in a high school. 
College students are older and presumably more mature, and the college 
campus is a type of community analogous to a town or city. The public 
high school, on the other hand, is a building in which impressionable 
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adolescents of widely varying backgrounds and abilities are confined 
for six hours a day. High school attendance is mandatory upon the 
student, either by virtue of law or by parental order, whereas college 
attendance may be characterized as voluntary, although social and 
parental pressures clearly also have an effect. It stands to reason, there
fore, that greater freedom to advocate rule violation would be tolerated 
constitutionally at the college level than at the high school level. For 
that reason, the Norton and Siegel decisions would seem to have signifi
cance for purposes of determining the maximum permissible limits of 
such advocacy in the high school; that is to say, if such expression is 
proscribable on the college campus, then a fortiori it is proscribable in 
the high school. For purposes of determining these limits, the Siegel 
decision appears to be consistent with “clear and present danger” theory, 
but the Norton decision may be more restrictive than that standard.

The application without qualification of the Tinker holding by the 
Scoville court appears to be of questionable wisdom. Tinker involved 
silent symbolic expression on a national political issue; Scoville, on the 
other hand, involved advocacy of the disregard of school procedures. 
Considering the distinctive nature of the high school environment, it 
seems that the constitutional protection afforded the Tinker expression 
should not be applied to the expression in Scoville. It should be noted 
parenthetically that the plaintiffs in Scoville may not have received ade
quate advance notice of the sanctions that would be imposed for their 
publication, but that is a separate constitutional issue which was not the 
jasis of the court's decision in that case^6

26 This involves the issue of a constitutional requirement that student discipline can 
follow only from promulgated rules of conduct which are not vulnerable from the 
standpoints of vagueness and overbreadth, by analogy to the comparable principle ap
plicable to criminal statutes. The courts are split on whether or not there is such a 
constitutional requirement. See cases cited in note 8 supra.

27 307 F. Supp. 1328 (S.D. Tex. 1969).

Criticism of School Administrators and School Administration 
Policies

Some of the literature which has caused school authorities to impose 
disciplinary sanctions upon students has contained sharp criticism and 
ridicule of school policies and administrators. Such was the case in 
Scoville and Norton, in which the suspended students also advocated 
disregard of school procedures and illegal action respectively. In the 
case of Sullivan v. Houston Independent School District?1 the issue of 
high school student criticism and ridicule of school policies and adminis- 26 27 
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trators, without advocacy of disregard of school procedures, was 
squarely presented.

Plaintiff students had prepared an “underground newspaper” off 
school grounds and had distributed it across the street from the high 
school before school hours as students were coming to school. They 
had requested that students not take the newspaper into school or, if 
they did, that they keep it in their notebooks out of sight. These requests 
were disregarded by some students, and the presence of the paper in 
the school did cause some degree of distraction, although the court 
viewed this distraction as minor. The publication was devoted primarily 
to matters of student rights and criticism of school policies and adminis
trators, and for the most part it was skillfully written and not profane 
or obscene. There was, however, one rather strong passage which ridi
culed the school’s principal.28

28 The following is the section directed at the principal:
Pflashlyte brings you an inspirational dissertation from a model adminis
trator.

Ah wosh tew thank yew all for yore generosity en givin me this opper- 
tunity tew express mahself. Furst of all, ah wosh to say that ah’m proud as 
punch to be cn mah school. For man fine capacity to suppress ideas, ah 
have been awarded this school and yore minds. If yew all should fall from 
the path we’ll have them athletic boys put you raht back on the track real 
quick like. An there ain’t no need to thank me, its mah sacred mission to 
save yew from them bastard hippies and sech like. Remember ah’m here 
for yore benefit and ah will employ evry means available under the divine 
raht of kings. In closin, ah wont to inform yew of the next Senior Project. 
Under mah direction, the senior class is formin one of them extortion rackets 
to collect $500 for a 17-foot facsimile of mah posterior to be erected at the 
front gate so that all students might kiss the baloney stone each day before 
classes.

sincerely yours— 
Edmund P. Senile

Id. at 1348.

Plaintiffs were suspended from school for the remainder of the school 
year for their distribution of the newspaper. They brought an action 
in the federal district court in Houston for injunctive and declaratory 
relief, which was granted. The court held that under Tinker the con
tent of the newspaper was protected expression for which plaintiffs 
could not be disciplined. The court pointed out that the plaintiffs 
did discourage bringing the papers into school, that whatever dis
traction had resulted from the papers in school was caused by others and 
not the plaintiffs, and that the distraction was not substantial in any 
event. The court also held that the regulations pursuant to which the 
discipllnary action was taken were unconstitutionally vague and over- 28 
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broad, and that the plaintiffs had been denied procedural due process in 
connection with the disciplinary action.

Certainly reasoned criticism by high school students of school policies 
and administrators should be constitutionally protected. It is question
able, however, whether it makes sense to afford the same constitutional 
protection in a public high school to ridicule of the sort directed at the 
principal in Sullivan. It should be noted, however, that plaintiffs in 
Sullivan, as in Scoville, may not have received adequate notice in advance 
that sanctions would be imposed for what they published, adequacy of 
notice constituting a separate constitutional issue dealt with by the court 
in its holding with respect to the vagueness of the school regulation.

An approach to student criticism of school policy substantially dif
ferent from that taken in Sullivan was manifested by a federal district 
court in California in Hatter v. Los Angeles City High School District.™ 
The two high school student plaintiffs disapproved of the school dress 
code. To demonstrate their disapproval of the code, plaintiffs took steps 
to encourage a boycott of the school's annual candy sale, an activity 
approved by the school adminisration through which the students raised 
money to finance certain functions. One of the plaintiffs was suspended 
for a week for distributing leaflets across the street from the school urg
ing the boycott; a school rule required that any such distribution of 
literature be approved by the appropriate school authorities, and no such 
approval had been requested. The other plaintiff wore a tag on her dress 
during school hours with the words “boycott chocolates” and was 
threatened with suspension if she wore it again.

Plaintiffs brought an action for injunctive and declaratory relief, 
which was denied. The court distinguished Tinker on the ground that 
in that case the students were protesting a matter of serious national 
concern, whereas in Hatter the students' concern was much less im
portant. The court stated:

Hit is likewise the duty of the court in each case to ask whether 
that which the student wishes to say is of such importance as would 
justify the court in interfering with the school authorities' at
tempt to regulate where, when and how he shall say it. ... [I]n 
weighing the importance of maintaining administrative authority 
to regulate and discipline students against the plaintiffs' personal 
rights to stir up a boycott of the school's candy drive to protest 
the school dress code, we find the latter to be without weight or 
substance and that it raises no question of constitutional propor
tions.80 29 30

29 310 F. Supp. 1309 (C.D. Cal. 1970).
30 Id. at 1312
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Obscenity and Profanity

The issue of the constitutional protection afforded obscenity and pro
fanity in an unofficial, or “underground,” high school publication was 
squarely presented in Baker v, Downey City Board of Education? 
Plaintiffs, both high school seniors, one the student body president and 
the other president of the senior class, prepared the publication off- 
campus and distributed it just outside the main gate of the high school as 
students were entering in the morning. It was critical of high school 
authorities and of American educational authority in general, and it con
tained anti-Vietnam material. It contained the word “fuck” once, and 
"bullshit” several times, a drawing of President Nixon making an ob
scene gesture, two drawings of nude young ladies, and two amusingly 
erotic poems.

Plaintiffs were both suspended from school for ten days for distribut
ing the publication and were removed from the offices they had held. 
They subsequently brought an action for injunctive and declaratory re
lief in the federal district court, which was denied. The court found 
that the action of the school authorities was a reasonable exercise of 
their power and discretion in maintaining an atmosphere conducive to 
an orderly program of classroom study and learning; statutory provi
sions made profanity or vulgarity grounds for suspension. The court 
stated that “neither ‘pornography’ nor ‘obscenity,’ as defined by law, 
need be established to constitute a violation of the rules against profanity 
or vulgarity . . . .”32 Tinker was distinguished on the grounds that it 
did not involve profanity or vulgarity but rather “only the right to 
espouse a cause, political or otherwise, which did not disrupt the edu
cational program of the school involved.” 31 32 33 The court went on to say 
that, in this case, “plaintiffs were not disciplined for the criticism of the 
school administrators and the faculty, or of the Vietnam war, but be
cause of the profane and vulgar manner in which they expressed their 
views and ideas. ... [T]he plaintiffs’ First Amendment rights to free 
speech do not require the suspension of decency in the expression of 
their views and ideas. The right to criticize and to dissent is protected 
to high school students but they may be more strictly curtailed in the 
mode of their expression and in other manners of conduct than college 
students or adults.” 34

31 307 F. Supp. 517 (C.D. Cal. 1969).
32 Id. at 526.
33 Id. at 527.
84 Id.

It is relevant that there had been prior issues of the plaintiffs’ publica
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tion which were critical of the school administration and which did not 
lead to disciplinary action, presumably because they were not profane 
and vulgar. Also, there was evidence of considerable distraction in the 
school attributable to the publication in issue, though it does not appear 
that such distraction was the basis for the court’s conclusion. The court 
appears to take the view that the distribution of such literature may be 
constitutionally proscribed regardless of a showing of substantial dis
traction attributable to it.

The case of Goldberg v. Regents of the University of Califoiruaa 
involved the issue of the constitutional protection afforded the use of ob
scene language on a state university campus. The plaintiffs were Uni
versity of California students who brought an action in state court chal
lenging their suspensions, and with respect to one plaintiff his expulsion, 
from the university for their conduct. The suspensions were largely 
based on the writing and uttering of obscenities.35 36 37 38 The lower court 
dismissed the complaint, and the appellate court affirmed, holding that 
the discipline imposed by the university for the plaintiffs' conduct did 
not constitute an impairment of their first amendment rights. The court 
reasoned that the university's purpose in educating students and expand
ing the boundaries of man's knowledge necessarily gives the university 
both the responsibility to control activities which threaten its goals and 
“the power to formulate and enforce rules of student conduct that are 
appropriate and necessary to the maintenance of order and propriety, 
considering the accepted norms of social behavior in the community, 
which rules are reasonably necessary to further the University's educa
tional goals.” 37 In addition, the university may require the student to 
meet “certain minimum standards of propriety in conduct to insure that 
the educational functions of the institution can be pursued in an orderly 
and reasonable manner.” 38 It should be noted that the reasoning of the 
courts in Baker and Goldberg is quite similar; it was recognized that to 
criticize school authorities in one case and to protest the arrest of a fel

35 248 Cal. App. 2d 867, 57 Cal. Rptr. 463 (Ct. App. 19(57).
™ld. at 870-73, 57 Cal. Rptr. at 466-67. The charges against plaintiff Goldberg by uni

versity authorities were set forth in a footnote in the opinion as follows:
Goldberg was charged with: having organized and participated in the 
March 4 rally held on the steps of Sproul Hall to protest the arrest of 
Thomson, acting as moderator for the rally and in the course thereof ad
dressing the persons assembled by repeatedly using the word “fuck” in its 
various declensions; on Friday, March 5, with moderating and speaking at 
another rally conducted from the steps of the Student Union Building 
utilizing the terms “fuck,” “bastard,” “asshole,” and “pissed of.”

Id. at 871 n.4, 57 Cal. Rptr. at 466 n.4.
37 Id. at 879, 57 Cal. Rptr. at 472.
38 ld. at 880, 57 Cal. Rptr. at 473.
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low student in the other case were legitimate purposes and that only the 
profane, vulgar and obscene means employed made the speech unworthy 
of constitutional protection.

In Vought v. Van Buren Public Schools,™ a federal district court in 
Michigan enjoined the suspension of a high school student for having in 
his possession a tabloid publication which contained “certain four-letter 
words.’' The court found that the publication also contained serious 
articles with clear literary quality. It also found that J. D. Salinger’s 
The Catcher in the Rye, which was assigned reading in the school, con
tained the same words, as did an article in an issue of Harper's magazine 
which was in the school library. The court held that the inconsistency 
of suspending plaintiff for possession of the publication and making 
required reading or inviting the reading of the other literature was so 
unfair and unreasonable as to constitute a denial of due process.^

The literary merit factor in the Vought case was clearly not present 
in Goldberg. In Baker, the student publication contained material which 
was serious intellectually and artistically, and also material which clearly 
was not serious intellectually or artistically; the profanity and vulgarity 
which justified the suspensions appeared both in the serious material and 
that which was not. The court, however, in Baker, did not discuss 
these considerations.

It should be noted that the constitutional power of the state to pro
scribe obscenity is not dependent upon a showing that some illegal act 
or social disorder has resulted or is likely to result. It follows that the 
Tinker principle would be inapplicable to obscene expression by high 
school students, and presumably the same is true with respect to pro
fane expression. In addition, it seems reasonble to assume that the con
stitutional protection for profanity and obscenity would be more limited 
in the high school than in the general community.

Disobedience of School Rules and School Authorities

In two recent cases courts have held that a high school student may be 
disciplined for gross disobedience of school rules and gross disrespect 
for school authorities, without regard to the constitutionality of the rule 
or the action of the school official. In Graham v. Houston Independent

39 306 F. Supp. 1388 (E.D. Mich. 1969).
40 A similar issue was raised in the recent case of Keefe v. Geanakos, 418 F.2d 359 (1st 

Cir. 1<969). There a high school English teacher discussed the origin and meaning of the 
word “motherfucker” in connection with classroom consideration of an article of in
tellectual merit concerning youthful protest appearing in the Atlantic Monthly maga
zine. The same word appeared in five books in the high school library. The court in
dicated that the teacher’s discussion was constitutionally protected.
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School District* 1 the court upheld the suspension of high school stu
dents for distributing an “underground” student publication on school 
grounds without authority to do so from the school administration. 
Such distribution was contrary to a school rule of which the students 
were aware; in fact, there was evidence that the students acted in this 
manner deliberately to flaunt the rule. The court did not consider the 
contents of the publication to be relevant, but there was mention of some 
distraction in the school due to the distribution of the publication, al
though this was clearly not the basis for the court’s decision. Similarly, 
in Schwartz v. Schuker,* 2 a federal district court in New York upheld 
the suspension of a high school student who brought an “underground” 
student publication on school grounds after being told not to do so, re
fused to surrender his copies when asked to do so, encouraged other 
students to refuse to surrender their copies of the publication, and ap
peared in school after he was suspended. There was a school rule re
quiring specific permission for the distribution of literature. The publi
cation was abusive of the school principal, but neither the constitutional 
aspects of the contents nor the rule with respect to the distribution of 
literature was in issue; the court held that in these circumstances high 
school students could be suspended for gross disrespect and contempt 
for school officials because the need to maintain an orderly environment 
for education took precedence over any possible first amendment con
siderations?3

41  F. Supp. (S.D .Tex . 9770).
42 298 F. Supp. 238 (E.D N.Y. 1969).
43 ld. at 242.
44 388 U.S. 307 (1967).

In Tinker, the students were aware of the regulation forbidding the 
wearing of armbands, but the Supreme Court did not consider that such 
disobedience alone justified disciplinary action. The disobedience in 
Graham and Schwartz, however, had a spiteful and disrespectful tone 
which was not present in Tinker. There seems to be an analogy to the 
logic of Graham and Schwartz in the Supreme Court decision in Walker 
v. City of Birmingham**  which held that one who knowingly violated 
an injunction without attempting to have it dissolved or modified could 
be punished for contempt even though the constitutionality of the in
junction and the ordinance upon which it was based was questionable.

Tinker Distinguished

Certainly a strong case can be made for the proposition that the 
Tinker decision is congruent with the liberal philosophical position, and 
the generally accepted constitutional position, concerning expression. 
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Optimistically, the free exchange of ideas is desirable as a means of ar
riving at truth or its approximation; less optimistically, it is desirable be
cause the alternative of an authority which determines what may or 
may not be expressed is abhorrent. Constitutionally, freedom of ex
pression may be limited only if a compelling societal interest justifies 
such limitation.

There are, however, bases for questioning the soundness of the Tinker 
decision. Tinker was concerned with the symbolic expression of an 
anti-Vietnam war position, which is in the nature of an assertion, as dis
tinguished from reasoned discourse. It is not clear what such symbolic 
assertion contributes to the world of ideas and, consequently, what 
weight should be attributed to it in balancing the private interest in 
speaking out against the public interest in operating an efficient educa
tional institution for young people. The limited intellectual significance 
of the symbolic expression involved in Tinker was not considered by 
the Court. It should also be noted that an oral assertion of an anti-Viet
nam position in a mathematics class would undoubtedly be constitu
tionally proscribable, though it seems that, under Tinker, the nonpro
testing student in the mathematics class cannot complain of the symbolic 
expression which is in his line of vision. This seems a curious result. Also, 
under Tinker the judiciary reviews the school administrator’s determi
nation of the sufficiency of the disruption or distraction, or the potential 
therefor, which justifies the limitation upon the students’ expression, and 
in effect there is a presumption against the validity of the school ad- 
mimssrator’s determination. This raises the issue of the relative com
petence of the judiciary and the professional school administrator with 
respect to the determination of such matters.^

Whatever one’s view of the Tinker decision may be, it is a given in 
any discussion of the constitutional aspects of student expression. It is 
the writer’s view, however, that certain other fact situations involving 
student expression which is substantively different from the national 
political symbolism of Tinker are distinguishable. That is to say, one 
constitutional criterion may be appropriate with respect to national issues 
while other standards may be appropriate with respect to certain types 
of expression concerning the administration of the school itself or with 
respect to profanity or obscenity in the school.

Rational discussion of the Vietnam War certainly is to be encouraged

45 For a discussion of the function of the judiciary in matters of this nature, see Has
kell, Judicial Review of School Discipline, 21 Case W. Res. L. Rev. 211, 239-45 (1970). 
For a scholarly and elegant presentation of the case for judicial restraint, see the dissent 
of Justice Frankfurter in West Virginia Bd. of Educ. v. Barnette, 319 U.S. 624, 646 
(1943).
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among high school age children, in and out of school. Certainly any re
striction upon such discourse properly can be based only on the grounds 
of disturbance of the educational process or the reasonable potential 
therefor. Reasoned discourse on school policies must be placed in the 
same category as discussion of social and political problems; students 
should be concerned with school policies and should be encouraged to 
convey intelligently their thoughts about them. This can contribute to 
the improvement of school administration and to the betterment of rela
tionships among students, teachers and administrators. The same can 
be said about responsible student discussion of teaching methods and 
teaching competence. Obviously this is a sensitive subject, and feelings 
may be hurt, but the net effect of intelligent communication in this area 
would be positive. The freedom afforded high school students by the 
Tinker decision should be as applicable to such discussion as it is to ex
pression in the field of national social and political issues.

Student advocacy of disregard of school rules and procedures and stu
dent ridicule of school administrators and teachers, however, are in a 
different category and are distinguishable from those other categories of 
student expression described in the preceding paragraph. It may well be 
that the advocacy of disregard of school rules will not cause students 
actually to do so in a particular instance, and the ridicule of a teacher or 
a principal may not cause disruption of the educational process in any 
physical sense. Nevertheless, the deleterious effect of such expression 
upon the effective operation of the high school be sufficient to justify 
prohibition of such expression within the school. The concurring 
opinion by Circuit Judge Godbold in Ferrell v. Dallas Independent 
School District™ lends background and substance to this contention. In

46 392 F.2d 697, 704-05 (5th Cir.), cert, denied, 393 U.S. 856 (1968). By way of back
ground, it is worthwhile to quote from Judge Godbold's opinion:

The American community groups together in its schools hundreds, even 
thousands, of energetic, volatile and sometimes aggressive young people in 
close contact with one another and in confined areas, during a substantial 
part of each school day for three-fourths of each year and twelve years of 
their lives.

The bare process of teaching them in the traditional sense demands the 
best that the profession can offer. But in addition we call upon the schools 
to give our children driver training, vocational skills, public speaking, music 
instruction, and sex education, and to maintain their physical fitness, to 
carry on everbroadening athletic programs, engage in fund raising, and 
plan, produce and chaperone social events. Whether it should or should not 
do so, the American community calls upon its schools to, in substance, 
stand in loco parentis to its children for many hours of each school week.

• • • •
A school may not stifle dissent because the subject matter is out of favor. 

Free expression is itself a vital part of the educational process. But in 
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a high school, hundreds or thousands of youngsters of widely differing 
backgrounds and abilities are brought together for six hours a day in one 
building for the purpose of developing their intellectual or vocational 
capacities, which effort is distasteful to many and resisted by some. To 
applv constitutional principles applicable to the community at large to 
the advocacy of rule violation, ridicule of teachers and administrators, 
and obscenity and profanity in this unique and special-purpose environ
ment is misplaced liberalism. Adjustments must be made if the school is 
to function and accomplish its purpose/7

W * * ith respect to the advocacy of disregard of school rules and pro
cedures, the Scoville court found such expression protected unless school 
authorities could demonstrate that it was likely to cause substantial dis
ruption of, or interference with, school activities. This is the school
house counterpart of the standard for the community at-large recently 
expressed in the Supreme Court decision Brandenburg v. Ohio* where 
it was stated that “the constitutional guarantees of free speech and free 
press do not permit a State to forbid or proscribe advocacy of the use of 
force or of law violation except where such advocacy is directed to 
inciting or producing imminent lawless action and is likely to incite or 
produce such action.” 49

measuring the appropriateness and reasonableness of school regulations 
against the constitutional protections of the First and Fourteenth Amend
ments the courts must give full credence to the role and purposes of the 
schools and of the tools with which it is expected that they deal with their 
problems, and careful recognition to the differences between what are rea
sonable restraints in the classroom and what are reasonable restraints on the 
street corner.

392 F.2d at 704-05.
*1 Different criteria may also be applied to two groups on the basis of age. The law 

treats the teen-age child quite differently from the adult in a variety of ways. Up to a 
certain age he is required to attend school. He is subject to the discipline of his parents 
and mav be corporally punished by them. He is not bound by his contracts, he may 
not be able to execute a valid will, and so on. See pp. 43-44 supra.

*8 395 U.S. 444 (1969).
4* Id. ar 447.

It is submitted that this “clear and present danger” test with respect 
to advocacy of “lawlessness” is inappropriate for the public school. 
School authorities should not be placed in the position of having to 
justify each limitation upon invitations to disorder. The test set forth 
in Brandenburg for the community at-large properly allows for the 
widest range of social and political expression consistent with the main
tenance of an orderly system of government, but the maintenance of an 
effective and orderly educational institution for teen-age children may 
not allow for such latitude in expression. It should be stressed that it is 
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a broad constitutional principle that is involved here which would be 
applicable to schools of very different circumstances and populations. 
That is to say, as a matter of policy school authorities at a particular 
school might wish to afford the widest possible berth to expression of 
this kind, but to constitutionally require such latitude in all schools has 
substantially graver implications.

The function of school principals and boards of education is to pro
vide the best possible curriculum and instruction within their means. 
Time and effort dedicated to the problem of maintaining order should 
be minimized. That school authorities should spend their time and ex
pend considerable psychological energy making predictions about the 
likelihood of disruption consequent to the advocacy of disregard of 
school rules hardly seems an efficient utilization of resources. The prob
lem is reminiscent of the principle that “every dog is entitled to one bite.” 
Pursuant to Tinker, once the advocacy of disregard of rules produces 
some significant rule violation, school authorities then may well be en
titled to forbid such advocacy, because they reasonably can forecast that 
disruption will follow as a consequence of that form of expression. If 
it were a certainty that the courts would view the matter in this way, 
the Scoville decision would not be so troublesome. In any event 
it makes little sense that the first disruption should be allowed. It would 
seem that the risk to order in the schools, given their special purpose 
and their peculiar sociological problems, outweighs the libertarian in
terest in teen-age expression of this nature. Indeed, it is difficult to per
ceive any social value in such expression.

The dissenting judge in Scoville argued that advocacy of disregard of 
school rules and procedures is inherently disruptive.^ This rationale 
stays within the language of Tinker. One might say, alternatively, that 
in view of the need for, and the peculiar problems of, order in the public 
schools, advocacy of this nature is distinguishable from the type of ex
pression in Tinker and, like libel and obscenity, is not speech which is 
entitled to first amendment protection.

Ridicule of teachers and administrators in the high school likewise 
should be distinguished from the Tinker holding. As stated above, stu
dent discussion of school policies and teaching methods and competence 
is salutary and constructive if conducted on a rational level, but ridicule 
or mocking disparagement serves no constructive purpose and may have 
a deleterious effect upon the effective operation of the school in subtle 
ways. Clearly, if ridicule of a teacher or principal could be shown to 
contribute to physical disorder in the classroom or in an assembly, it 

50 425 F.2d 10, 15 (1970) (Castle, J., dissenting).
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could be proscribed under Tinker. But ridicule is likely to produce 
damaging effects of a different nature which school administrators and 
teachers are sensitive to but which may elude the perception of others. 
From personal experience the writer is familiar with the chemistry of 
the relationship between teacher and class in a law school environment. 
It is sometimes said that a teacher's reputation precedes him into the 
classroom. His effectiveness in the classroom is in large measure a func
tion of student attitudes and expectations which are formed prior to 
actual exposure to his instruction. A teacher with a reputation for 
weakness of an intellectual or pedagogical nature may find it virtually 
impossible to command respect and attention.

Obviously much of this cannot be avoided. Students are going to talk 
about their teachers and form attitudes. But to protect mocking dis
paragement in written form distributed among hundreds of impression
able teen-agers seems unnecessary and unwise. It would appear that in 
balancing the private interest in such speech against the public interest 
in a sound educational program, the latter outweighs the former.

To prove the causal relationship between ridicule and interference 
with the educational process would be next to impossible in many cases. 
Certainly its impact upon the classroom effectiveness may be quite 
subtle. Courts should be sensitive, however, to the fact that there are 
serious potential consequences latent in certain types of speech which do 
not necessarily fall into the category of demonstrable disruption or in
terference as set forth in Tinker, and that such consequences may justify 
limitations upon speech in the public school.

One could rationalize this limitation within the language of Tinker by 
stating that mocking disparagement by its very nature interferes with 
the educational process; or, alternatively, one could say that such speech 
is qualitatively different from the speech in Tinker and is not such 
speech as is entitled to first amendment protection in view of the special 
needs and purposes of the public school environment. If the court treats 
ridicule in this manner, then the problem is presented of distinguishing 
between honest criticism and ridicule. Obviously there may be difficult 
gray area problems, but courts and lawyers are used to this.

In the community at-large, the power of the state to proscribe ob
scenity is not founded upon a showing by the state that the obscenity 
has caused, or is likely to cause, some social disorder. Whether or not 
obscenity may have harmful consequences to a reader or viewer is, of 
course, conjectural. It is constitutionally proscribable presumably be
cause the conventional wisdom considers it harmful or because our 
puritanical tradition regards as abhorrent such abuse of sex. In any 
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event, as far as obscenity in the schools is concerned, the Tinker standard 
would appear to be irrelevant. It would appear that the same can be 
said for profanity and vulgarity.

Obviously that which would be constitutionally proscribable in the 
community at-large would be similarly proscribable in the schools. Go
ing a step further, the Supreme Court has recognized that the standard 
of legal obscenity for children differs from the standard for adults;51 
this clearly means that the standard for the schoolhouse is not the stand
ard for the community at-large. In determining where school authorities 
may draw the line, courts must consider not only the fact that teen-age 
children are involved, but also the fact that the school is a special-purpose 
environment existing under peculiar sociological conditions which have 
been discussed above. It follows that a substantial degree of social pro
priety is called for in the operation of an effective educational system. 
It might even be said, at the risk of appearing as an echo from the Vic
torian past, that discouragement of the use of obscene or profane 
language is a function of the school. This all points to the conclusion 
that school authorities should have greater leeway to prohibit obscene 
and profane material than would constitutionally be allowed in the 
community at-large even where children are involved.

01 Ginsberg v. New York, 390 U.S. 629 (1968).

No attempt is made here to define with any degree of precision where 
the line should be drawn. I suspect this could not be done any more 
effectively than one could define with precision what constitutes legal 
obscenity in the community at-large. It seems clear that the use of foul 
language merely for its shock value should be proscribable in the public 
schools. On the other hand, the appropriate use of such language in the 
context of a serious literary effort clearly should not be prescribable. 
The circulation of pictures of nude men or women, or erotic literature, 
certainly could have a seriously distracting effect upon teen-age students, 
although such material may have artistic value in some instances; ma
terial which has social or artistic value may nevertheless be inappro
priate for distribution in the schoolhouse because of the special purposes 
of the school. Because there is literature in the school library which 
contains erotic passages, it does not follow that every student should 
be free to try his hand at the same thing and distribute it among his 
classmates in school.

Finally, mention should be made of the prior restraint issue. It is one 
thing to discipline a student after he has distributed literature in the 
school of a nature that is forbidden. The subsequent restraint upon 
speech which is not constitutionally protected is of course valid. It is 
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another thing to require that he obtain the consent of the school prin
cipal with respect to the contents before he shall be permitted to distrib
ute his material. This is a form of prior restraint or censorship which the 
law looks upon with disfavor. This type of restraint has been allowed, 
however, with respect to certain types of expression subject to certain 
procedural safeguards for prompt judicial review of the validity of the 
restraint imposed.^ If the bases for previously restraining student litera
ture are clearly set forth in the school regulations and are valid, that is to 
say, such as would justify a subsequent restraint, then in view of the 
special nature of the schoolhouse and the age of its inhabitants, it seems 
that prior restraint should be permitted. One federal district court de
cision directly in point, however, takes a dim view of prior restraints on 
the underground press in the high school.52 53 In any event, there is no 
doubt that school authorities can lawfully regulate the time and place of 
distribution of such literature.54

52 See Carroll v. President & Comm'rs, 393 U.S. 175 (1968); Freedman v. Maryland, 
380 U.S. 51 (1965); Emerson, The Doctrine of Prior Restraint, 20 Law & Contemp. Prob. 
648 (1955); Monaghan, First Amendment “Due Process” 83 Harv. L. Rev. 518 (1970).

51 Eisner v. Stamford Bd. of Educ., 39 U.S.L.W. 2037 (D. Conn. 1970). But see 
Lieberman v. Marshall, 236 So. 2d 120 (Fla. 1970). See also Antonelli v. Hammond, 308 
F. Supp. 1329 (D. Mass. 1970).

54 Tinker v. Des Moines Independent Communin' School Dist., 393 U.S. 503, 513 
(1969>; Eisner v. Stamford Bd. of Educ_ 39 U.S.L.W. 2037 (D. Conn. 1970); Sullivan v. 
Houston Indcp. School Dist., 307 F. Supp. 1328, 1339-40 (S.D. Tex. 1969). See also 
Cameron v. Johnson, 390 Lt.S. 611 (1968); Cox v. Louisiana, 379 U.S. 536 (1965).

Conclusion

In the community at-large, few limits are placed on expression. In 
order not to discourage the free exchange of ideas, generally no dis
tinction is made between appeal to emotion and appeal to reason, be
tween that which is patently unsound intellectually and that which is 
cogent or sophisticated. There are, of course, forms of speech which 
are not protected: libel, obscenity, and incitement to lawless action 
which is likely to produce such action are proscribable by the state. 
The interests in protecting the reputation of individuals, in protecting 
people from exposure to that which is deemed morally reprehensible, 
and in maintaining an orderly system of government all are factors 
which take precedence over private expression.

It seems reasonable that the constitutional limits on student expression 
in the schoolhouse may be different from those in the community at- 
large, because there are different elements in balancing the private and 
public interests involved. The school environment is unique due to its 
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physically confining nature, the immaturity of its population and the spe
cial demands and needs of the educational purpose.

Obviously those limits to expression applicable to society generally are 
also applicable to the schoolhouse. Given the peculiar nature and pur
pose of the school environment, it seems that the school administrator 
should have the discretion to impose somewhat more restrictive limits 
where he deems it advisable or necessary. It is not suggested that a more 
restrictive policy should be or would be adopted universally. Rather, the 
decision should be left to the judgment of the individual school adminis
trator after consideration by him of the problems and needs of the par
ticular institution. Rigid constitutional constraints imposed by a ju
diciary untrained in the problems of operating public schools would 
have the effect of precluding the exercise of prudent judgment by those 
knowledgable and trained in public school administration.
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The precise constitutional limits of government financial aid to 
nonpublic and parochial schools is a thorny question which as 
yet is unresolved. In this Comment, Professors Valente and Stan
meyer argue for the premise that the secular and nonsecular func
tions of parochial schools may be constitutionally distinguished 
both for purposes of analysis and state involvement and in so doing 
rebut the assertions of Professor Freund.

Normally one hesitates to challenge the theoretical offerings of an 
eminent scholar, but the Comment of Professor Paul A. Freund* 1 which 
is herein considered merits careful scrutiny on several counts. That 
Comment not only treats an unresolved constitutional issue of tremendous 
import to the educational welfare and resources of all public as well as 
private school children, especially in our beset cities where church-re- 
ated schools are major partners in the educational enterprise;2 it also 

addresses its observations directly to the landmark test case which is 
now pending adjudication by the Supreme Court.3

The thesis advanced by Professor Freund is hardly novel, having been 
advanced by Professor Donald A. Giannella shortly before it was uttered 

[ 59 ]
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by Professor Freund? Nor was that thesis without scholarly challenge? 
but the subsequent Comment by Professor Freund has received such 
maximum exposure by repeated republications0 without any notation 
of contrary views as to suggest a position that is unchallenged or un
challengeable. On such a far-reaching issue, however, judgment should 
be informed by consideration of the competing arguments, rather than 
by rote repetition of any one commentary, however respectable. At 
the convention session at which Professor Freund originally delivered 
his views, a fair measure of disagreement was registered by his co- 
ianelists.4 5 6 7 Unfortunately, their responses, like the prior articles chal- 
enging his position, received no note in the broader republications of 
the Freund paper.

4 Giannclla, Religious Liberty, N^establishment, and Doctrinal Development: Part II. 
The Not^ta^^™?! Principle, 81 Harv. L. Rev. 513 (1968).

5 See, e.g., Choper, The Establishment Clause and Aid- to Parochial Schools, 56 Calif. 
L. Rev. 260, 269 (1968); Schwartz, No Imposition of Religion: The Establishment 
Clause Value, 77 Yale L.J. 692 (1968); Valente, Aid to Church Related Education-New 
Directions Without Dogma, 55 Va. L. Rev. 579 (1969).

6 In order of time, the Freund paper was delivered first in August 1968, at the Second 
Annual Meeting of the American Bar Association Section on Individual Rights and 
Responsibilities. A.B.A., Section on Individual Rights and Responsibilities, Monograph 
no. 2, at 1 (1969) [hereinafter cited as A.B.A. Monograph]. It then appeared in the 
Harvard Law Review Comment discussed herein and in Case & Comment. Case & Com., 
Nov.-Dec. 1969, at 3.

7 See A.B.A. Monograph 16.
8 392 U.S. 236 (1968).
9 Freund, supra note 1, at 1681.
10 Pa. Stat. tit. 24. H 5601-09 (Supp. 1969).

Speculations on the Allen Case. In Board of Education v.
Allen,8 9 10 the Supreme Court sustained state loan of secular subject text
books to parochial school children under the rationale that government 
could assist the secular function of a church-related school which 
otherwise complied with the state’s compulsory education laws, with
out violating constitutional dictates. Apparently Professor Freund would 
have the Court retreat from its test concerning the function aided, for 
he hints that the participation of the parochial school staff in the selec
tion of textbooks, as done in Allen (despite the prerequisite approval of 
such books by public school authorities), should be deemed constitu
tionally damaging. He visualizes, as a possible result of Allen, demands 
“for unconditional grants of funds . . . for certain curricular fields,” 9 
and cites as an alleged example the pioneer Pennsylvania Nonpublic 
Elementary and Secondary Education Act (Act 1O9),10 which is now 
before the Supreme Court. But neither Act 109 nor any statute known 
to the authors calls for “unconditional grants.” Indeed, as he proceeds
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to build an anti-aid position, Professor Freund interprets Ac) 109 in 
a manner that a careful reading of the statute would not support. Thus 
he describes )ha) Ac) as “appropriating a fixed annual amount, to be 
derived so far as possible from the public proceeds of horse racing 
. . . 11 12 but Ac) 109 does not “appropriate'' any “fixed amount.”

11 Freund, supra note 1, at 1681.
12 Pa. Stat. tit. 24, § 5606 (Supp. 1969).
13 Freund, supra note 1, at 1682.
H Pa. Stat. tit. 24, § § 5604, 5607 (Supp. 1969).
35 “Instructional materials means books . . . documents . . . pictorial or graphic works 

. . . maps ... or any printed or published instructional material. The term includes 

. . . also portable instructional equipment. The term does not include . . . non-portable 
equipment on items normally affixed to the realty or forming part of a building struc
ture.” Pa. Dep’t of Public Instruction, Rules & Regulations for Implementing 
Nonpublic Elementary and Secondary Education Act: Definitions fl 5 (1969).

16 Hughes v. Kcnawha County Bd. of Educ..   W.Va, —, — S.E.2d — (1970). Va
riations on the equal protection theory have been raised by Dean Drinan and Professor 
Kurland. See Kurland, Religion and the Law (1962); Drinan Address, A.B.A. Mono
graph 7.

Rather, its funding is confined exclusively to a statutory percentage of 
a special fund of unknown size, to be raised in the future from horse 
racing fees, all independently of legislative appropriation of tax levies 
upon the general public.12 Again, he reports )ha) such proceeds “could 
presumably be used for books, equipment, buildings or teachers’ salaries 
. . . 13 But by its terms and its implementing regulations, the Act
provides only limited “reimbursement" 14 for a part of costs actually in
curred for teachers' salaries, textbooks, and instructional materials in 
four defined subjects. “Instructional materials” imports the general un
derstanding of educators of expendable materials, and the implementing 
regulations clearly exclude reimbursement for buildings or permanent 
equipment.15

Freund's Comment then speculates, again in deprecation of Allen, 
)ha) it could encourage an “equal protection” type of argument to the 
effect that courts “must” require aid to independent schools equal to 
that for public schools. Aside from the fact tha) this possibility cannot 
govern the question whether government “may” constitutionally pro
vide limited forms of such aid, the authors know of only one decision 
which referred to such a claim, and that one does not have the sponsor
ship of any church organization.16 In any event, floodgate speculation 
is irrelevant to the correctness of Allen, for it may be said of every 
frontier case tha) it provides a potential base for further extensions. 
There will be time enough to evaluate the “equal protection” argu
ments when they are in fact raised. .Meanwhile, one can hardly be 
justified in attacking the wisdom of Allen on the grounds that the hold-
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ing may later be extended or misapplied. While speculative indulgence 
is natural enough in a Comment, we must have some confidence that 
sophisticated courts will recognize overblown arguments when and if 
they are presented. Not every box is Pandora’s.

The General Theoretical Problem. Turning to the general
problem of constitutional theory, Professor Freund’s Comment sets 
forth almost identically the thesis published by Professor Giannella in 
the Harvard Lave Review eight months previous,17 18 19 namely, that the 
Establishment Clause should be interpreted on the basis of three poli
cies: voluntarism, mutual abstention, and neutrality. For both writers 
the elaboration of these three policies is no less subjective than any 
single policy interpretation of the Establishment Clause. For them. 
“voluntarism" implies “abstention,” which in turn implies “no aid” to 
the educational process of church-related schools, no matter how secular 
the subject be; and this “abstention” makes for “neutrality.” These 
concepts had already been sifted in articles which challenged the Gian
nella thesis.18 But while elaborating the Giannella rendition of “neu
trality,” Professor Freund does not answer its critics, even though he 
recognizes that, measured by concrete facts and circumstances, “the 
concept of neutrality is an extremely elusive one, generally raising as 
many questions as it answers .... ™

17 See note 4 supra and accompanying text. The time period refers to the interval 
between Professor Giannella’s first enunciation of the thesis and Professor Freund’s 
espousal of it at the A.B.A. Convention later the same year.

18 See note 5 supra.
19 Freund, supra note 1, at 1686.
20 Id. at 1687. Among these illustrations, he likens the state-required “formal cere

mony to render a marriage valid in law” to public schooling and suggests that because 
the state need not compensate a religious couple for holding an ecclesiastical ceremony 
instead of going before a judge, therefore since the state provides schools it need not 
aid those who prefer privately-run alternatives.

Striking as is the imagery—who has not seen a wedding?—it limps badly as argument, 
for the point “proved” is a monumental non sequitur. First, the state does recognize 
for secular purposes (e.g., official witness) the service of a religious minister equally 
to that of a judge. Second, if a fee must be paid to a judge even though the clergyman 
performs the service (the parallel being taxation for public schools although a taxpayer 
uses an independent school), the unfairness of “double taxation” or dual costs may be 
overlooked as an isolated instance of de min'miis. Third, the marriage ceremony is 
momentary, between adults, and largely symbolic. One-day weddings and twelve years 
of schooling are really quite different, and an attempted analogy between them only 
beclouds the issue.

To avoid the issue of what is “neutral against” religion or “neutral 
for” one form of religion (for example, secular humanism), Freund 
raises some illustrations that do not realistically approximate the edu
cation aid problem.20 Thus the abstract proposition that government 
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need not remove all handicaps to one’s religious practice does not 
solve the concrete question as to how far government may go to foster 
equal educational opportunities among citizens in private as well as in 
public schools. To avoid the accommodationist thrust of Sberbert v. 
Verner?1 there is drawn the inapposite distinction that Sberbert “did 
not involve subsidy to a religious institution.5' 22 The tacit assumption 
that aid to the secular function of an accredited church-related school 
is a “subsidy” which benefits “a religious institution” assumes the answer 
to the very question in issue. Pennsylvania's Act 109, and some other 
state statutes,21 22 23 provide partial reimbursement, not free gifts, of pub
licly defined and audited expenses incurred in providing isolated secular 
educational functions. Characterizing this limited aid as a “subsidy” 
to the “institution” rather than assistance to the secular education of 
students merely begs the question. As Professor Freund implies when 
he states that “the sharp dichotomy between pupil benefit and benefit 
to the schools seems to me a chimerical constitutional criterion,” 24 25 it is 
the permissible degree of government support of secular functions of 
religious institutions that is at issue, not the channel of aid. The fact of 
payment being directed to the institution, rather than to the child, is 
not a meaningful test. Taking, with Professor Freund, that the dis
tinction between payment to the institution and payment to the indi
vidual is more formal than substantive, one may support a position di
rectly opposite to his intended thrust: If aid to the individual could 
be a means to aid the institution, so may payment to the institution be 
but anotber way to aid the individual, as justified by administrative 
necessity or convenience. Since society has undertaken the support of 
secular educational functions, the formal aspect of channeling such as
sistance, while important, cannot be a per se constitutional detriment. 
So much is clear from the host of aid programs involving purchase of 
secular services through reimbursement statutes whereby payments are 
made directly to church-related hospitals, protectories, and orphan
ages?5

21 374 U.S. 398 (1963) (state may not deny unemployment compensation benefits to 
a Seventh Day Adventist who, for religious reasons, could not satisfy the statutory re
quirement )ha) she be able and willing to work on Saturday, her sabbath).

22 Freund, supra note 1, at 1688.
23 See, e.g., Conn. Gen. Stat. Rev. §10-281 (Supp. 1969); R.I. Gen. Laws Ann. 

§ 16-23-2 (1969).
24 Freund, supra note 1, at 1682.
25 See, e.g., 20 U.S.C. §§ 241, 821-88 (Supp. V, 1970); Conn. Gen. Stat. Rev. § 10-281 

(Supp. 19>9); R.I. Gen. Laws Ann. § 16-23-2 (1969).

We now turn to the misnomer of “subsidy” which is attached by 
some, however obliquely, to secular educational assistance. In this con
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text, “subsidy” suggests a bounty or gift in advance, to the enrichment 
of the institution, rather than an exchange of values or quid pro quo. 
If, however, the assistance is only a measure of costs already incurred, 
after audit by state authorities under a state’s public school accounting 
system, and if that payment represents only a small percentage of the 
costs of rendering the service in the specified secular subjects, such 
payments can hardly be deemed enriching to the school or be char
acterized as a grant in contrast to the statutory classification as reim
bursement for service in a secular function. This is precisely the pre
vailing state-aid pattern which obtains under the Pennsylvania Non
public Elementary and Secondary Education Act,26 to which Profes
sor Freund adverts in his Comment. To a lesser degree, that pattern 
may also be discerned in the federal Elementary and Secondary Educa
tion Act.27 In terms of primary effect, it would seem clear that such 
assistance is aid to education rather than to religion as such.28

A variant of the “subsidy” argument is that it “frees up” other funds 
with an “ultimate” consequence of aiding religion. Leaving aside the 
data which contradict the assumption that church-sponsored schools 
can continue to maintain their enrollments and activity without some 
government assistance^ it seems that Professor Freund would reject 
this notion. He supports the constitutionality of “shared time” pro
grams,™ which, like limited subject aid, relieve church-related schools 
of certain educational expenses and thus allow them to carry on other 
activities which they otherwise might not be able to pursue. Thus he 
implicitly acknowledges that ultimate or remote consequences cannot 
be the constitutional touchstone.

The Ideological-Classification Concept. Moving closer to the * * * * *

26 Pa. Stat. tit. 24, 5601-09 (Supp. 1969).
27 See 20 U.S.C. §§ 241, 821-88 (Supp. V, 1970).
28 Indeed the suggestion of a private subsidy exposes the wrong side of the coin, for 

it is the state and its taxpayers who derive the net economic gain from private education, 
even with limited aid, for it is well known that the cost of educating all private school 
children at full public expense would not only be astronomical, but catastrophic to 
the fiscal stability of urban government. More significant to libertarians, however, is 
the fact that the denial of all secular educational assistance to church related education 
would, due directly to the exercise of government taxing and spending power to so
cialize private wealth for educational purposes, doom that constitutional liberty to choose 
one’s schooling which was upheld in Pierce v. Society of Sisters, 268 U.S. 510 (1925). 
Whatever lip-service may be given this right in theory, the refusal of minimal assistance 
to independent schools’ secular education function results in a destruction of the right 
in practice.

29 See The President's Message to the Congress on Education Reform, 116 Cong. Rec. 
2797, 2800 (daily ed. Mar. 3, 1970).

30 Freund, supra note 1, at 1691.
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core oi his anti-aid argument, Professor Freund argues that education, 
unlike bus rides, has an ideological dimension and that church-related 
schools are not “atmospherically indifferent on the score of religion.” 31 32 33 
This is another way of restating his attack on the dual function view of 
church-related schools as adopted in Allen. While he posits that religion 
and secular education are separable in public schools, he does not find 
them so in church-related schools. He achieves this tour-de-force by 
espousing a less generous definition of “religion” than that explicated 
bv the Supreme Court in recent years.^

31 Id. at 1683.
32 See. e.g., Welsh v. United States, — US. — (1970); United States v. Seeger, 380 

U.S. 163 (1965); Torcaso v. Watkins, 367 U.S. 488, 495 n.H (1961); Washington 
Ethical Soc’y v. District of Columbia, 249 F.2d 127 (D.C. Cir. 1957).

33 Freund, rupra note 1, at 1689.

Here the concept of “religious” [as to public schools] is being 
employed in a different and non-constitutional sense, to mean . . . 
concern for moral reasoning and a quality of teaching that con- 
vevs a sense of reverence for knowledge, humility in the face of 
the unknown, and an awe in the face of the unknowable. To 
these attributes of an educational process the Constitution sets no 
barriers, and I earnestly trust that they are embodied in public 
school teaching, as I am sure thev are in the classrooms of the best 
teachers.3,3

The conclusion that this particular kind of religious perspective is not 
“ideological” and is “atmospherically indifferent on the score of re
ligion" is not shown as a matter of law, but comes down to disputed 
and disputable opinion. Nor is it clear why parents who do find public 
schools not indifferent on the score of religion, even downright re
ligiously offensive, must be deprived, in the name of religious liberty un
der constitutional law, of any participation in state educational support.

If, as Professor Freund suggests, secular humanism may be treated 
alternately as a different kind of religion and as a non-religion, we come 
to this: If no education is truly religion free, a neutral government may 
aid all education in state required secular subjects. If, on the other 
hand, public education in state-run schools can successfully minimize 
to a tolerable constitutional level the religious dimension of its secular 
insitruction, then so is it possible for public education in church-related 
or parentally-managed schools similarly to minimize such content or 
coloration in the insitruction of secular subjects. Whether in fact a given 
school does or does not do so goes to the question of statutory applica
tion, and not to the validity on its face of an aid statute which specifically 
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requires elimination of religious use of secular instruction. If Allen 
teaches anything, it is that the motive or “enterprise” of churches in 
providing privately-managed education, which is a mixed motive, can
not, per se, determine the issue. Were it otherwise, all government aid 
to church social and welfare services must also be unconstitutional, 
merely because of an improper subjective motive; and Professor Freund 
could not conclude, as he does, that “[institutions of higher learning 
present quite a different question, mainly because church support is 
less likely to involve indoctrination and conformity at that level of 
instruction.” 34

84 id. at 1691.
35 See note 25 supra and accompanying text.

At root it seems he is arguing for a constitutional presumption that 
all education in church-related schools amounts to sectarian activity. 
This presumption, irrespective of the school’s compliance with statutory 
safeguards and regulations (concerning teacher qualification, content, 
instructional materials, and teaching methods) is a sweeping constitu
tional condemnation in the abstract-irrespective of changing social con
ditions, variations in school practices and in regional attitudes that 
prevail even within a given sect. Such a process, as the Supreme Court 
las indicated in Allen, can hardly be deemed a fair method of critical 
constitutional fact-finding. Allen refused to indulge in any such species 
of “judicial notice.” This presumptive hypothesis underlying the posi
tion here scrutinized has also been rejected by numerous state legis
latures and by Congress^5 their enactments express the judgment that 
secular subjects can be taught in a constitutional manner in church- 
related schools. Finally, the broadside classification of church-related 
schools as “sectarian” for constitutional purposes contradicts the premise 
upon which all independent schools qualify and operate under con
tinuing and detailed state regulation and compulsory education laws. 
Were church-related education, constitutionally speaking, the sectarian 
enterprise suggested, the constitution should immunize it from all state 
regulatory burdens, for government may not regulate the internal 
affairs of churches.

The Entanglement Argument. One of the alleged justifications
for “abstention” (meaning “no aid”) is the avoidance of “politics in 
religion” and “religion in politics.” Like other majestic generalities, 
however, this statement of the ideal cannot automatically generate 
practical solutions. How much government-religion interaction cre
ates an “impermissible degree” of involvement or “entanglement” can
not be answered by generalization. If experience is any guide, it should * 35 
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be obvious that government involvement in, and administration of, a 
broad range of aid programs to church-sponsored hospitals, colleges, 
and schools in the remote and recent past belies the suggestion that such 
activity is contrary to our traditions, or that any such involvement, 
however continuing in nature or extensive in detail, will either disrupt 
the integrity of religion or government—or amount to an excessive 
entanglement of the two—or subvert the goals of the religion clauses. 
Far more extensive and continuing administrative relationships than 
those created by recent limited educational aid statutes, such as Penn
sylvania Act 109, are required by a broad range of federal assistance 
programs in which church-sponsored institutions participate, including 
the Elementary and Secondary Education Act of 1965, the National 
Defense Education Act, the Higher Education Act of 1965, the Hill
Burton Health Act, and medicare.^

Courts must look to see what is being regulated and how it affects 
institutional action. This is the essence of the “purpose and effect” 
test laid down in Allen. The long-standing involvement of government 
with church-sponsored schools, health facilities, and welfare institutions 
far exceeds that created by limited educational cost reimbursement 
laws. No one to date has seriously complained of the considerable gov
ernment “entanglement” with, and regulation of, secular educational 
content and methods in independent schools under compulsory edu
cation laws.37 These programs and the many federal education aid pro
grams have been shown to be quite workable. Plausible as it may be in 
theory, the “entanglement” argument rests upon gratuituous assump
tions that are negated by the actual national experience, a fact that calls 
to mind Holmes’ observation that experience should be the “life of 
the law.”

Anyone deeply concerned about “entanglement” as a theoretical 
ground for principled constitutional prohibitions should decry the en
tire gamut of government capital, operational, and research assistance to 
all manner of church-related educational institutions. Neither Profes
sor Freund nor other respected opponents of aid have been so doctrin- * * 

36 Instructive here is the observation by Professor Dallin H. Oaks, a panelist at the 
above-mentioned A.B.A. Convention meeting of the Individual Rights and Responsibilities 
Section, who noted the “legislative precedents” to governmental aid and commented 
wisely that such “may be even more important than prominent judicial precedents in 
the long run adjustment of the relationship between church and state in this country.” 
A.B.A. Monograph 15.

87 See cases cited in note 3 supra. But see DiCenso v. Rhode Issanc!, — F . Supp.----
(D. R.I. 1970), which appears to adopt a novel application of the “entanglement” 
argument.
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aire in similar fields of government aid which present parallel instances 
of such “entanglement.”

Since the argument is not self-justifying with respect to all types 
of church-sponsored institutions, one might well conclude that its basis 
is the thesis that church-related elementary and secondary schools can
not really perform a secular education function. But Professor Freund 
acknowledges that “[tjhey do, to be sure, perform a public function 
and satisfy state-imposed standards for compulsory education . . . .” 3R 
Nonetheless, he maintains that the added function of religious instruc
tion is constitutionally disqualifying. He passes over, without attempt to 
analyze, the root problem: what, among many possible variations of 
teaching attitudes and practices, renders secular education “sectarian," 
and how may courts best adjudicate this essential fact issuer It seems 
he would resolve the issue by automatic nullification of all aid statutes 
through a procrustean judicial classification and decree (contrary to 
legislative classification and judgment) that all church-related schools 
for aid purposes are forever, and wherever and howsoever they may be 
staffed and operated, in all aspects sectarian.

Such a simple process so sharply departs from Professor Freund’s 
traditional approach™ that in his concluding statements he elects to 
explain (one might almost say apologize) for it.38 39 40 The explanation is 
revealing. For what seems, as he puts it, a “too rigid and no) sufficiently 
permissive view of constitutional commands” where admittedly “three 
courses” are now open to the court,41 42 and for his deft suggestion )ha) 
)he court ban all such aid (by an intuitive process or, in Mr. Justice 
Jackson's words, by “predilection” or “prepossession” 42) rather than 
relying on empirical lawmaking processes, he explains that “ftlhe re

38 Freund, supra note 1, at 1688-89.
39 Are the complex problems and value judgments involving competing interests 

under the religion clauses qualitatively different from other libertarian problems in
volving free speech? See P. Freund, On Understanding the Supreme Court 27-28 
(1949): “No matter how rapidly we utter the phrase ‘clear and present danger,' or how 
closely we hyphenate the words, they arc not a substitute for the weighing of values. 
They tend to convey a delusion of certitude when wha) is most certain is the com
plexity of the strands in the web of freedoms which the judge must disentangle.” In 
the quoted passage, why could one not substitute “entanglement” for “clear and present 
danger,” and take the same stand?

40 “Ordinarily I am disposed, in grey-area cases of constitutional law, to let the 
political process function. Even in dealing with basic guarantees I would eschew a 
single form of compliance and leave room for different methods of implementa
tion . . . .” Freund, supra note 1, at 1691-92.

41 The three courses arc “)o hold the aid mandatory, to hold it permissible, and to 
hold it impermissible.” Id. at 1691.

42 “It is idle to pretend that this task is one for which we can find in the Constitution 
one word to help us as judges to decide where the secular ends and the sectarian begins 
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ligious guarantees . . . are of a different order” than other basic guaran
tees.4’ Not merely are they more sensitive, but of a “different order.” 
To some, this conclusion may appear more felt than reasoned, since 
all clauses of the first amendment aim to promote freedom of mind 
and thus may well be deemed to be of like order, however different 
the measurements of activity embraced by each clause in the amend
ment.

in education. Nor can we find guidance in any other legal source. It is a matter on 
which we can find no law but our own prepossessions.” McCollum v. Board of Educ., 
333 U. S. 203, 237-38 (1948) (Jackson J., concurring).

43 Freund, supra note 1, at 1692. Elsewhere, Professor Freund seems to place re
ligious liberties in the same order as other “energetic liberties”: “There are energetic 
liberties-freedom to speak, to petition, to assemble and to proselyte. There are more 
passive lilxrtics—frecdom from unwarranted official intrusion, from unreasonable searches 
and seizures and from official brutality.” Freund, The Supreme Court and Civil Liber
ties, 4 Vand. L. Rev. 533, 534 (1951 ).

44 See T. Pl ucKNEir, A Concise History of the Common Law 4-5 (5th ed. 195(6).
<5 347 U.S. 483 (1954).

Legislative Versus Judicial Reconciliation. Finally, it is sug
gested that a legislative or political solution, worked out on a basis of 
experience over time, cannot “defuse” the issue, whereas a judicial 
interdiction of aid will accomplish that task. Though it is comforting 
to hope that the centuries-old church and state issues can be stilled by 
the signing of a judicial order, that opinion is without historical sup
port.43 44 The implication that a court will quell debate and tension by 
ruling against education aid. but will increase it by permitting such 
aid. goes more to an appraisal of opposing pressure groups’ psychology. 
It also misjudges, in a time of rising egalitarianism, the willingness of 
persons supporting church-related education to remain politically 
quiescent in the face of what they deem to be unfair and unequal treat
ment. Furthermore, the suggestion that a particular principle should be 
espoused as constitutional doctrine because of political popularity is more 
appropriately directed to legislatures than to courts. The approach 
would breast the tide of Supreme Court landmark decisions—including 
a number of church-state cases—that followed the high road of princi
ple. regardless of adverse group reactions. One may wonder whether 
this “defusing” process would have worked well in Brown v. Board of 
Education* 7' or whether one should espouse judicial “defusing” of 
other problems, (for instance, reapportionment or obscenity) by rul
ings in favor of intransigent majorities. On heated and divisive political 
issues, “defusing,” like “benign neglect,” will not do. It avoids rather 
than faces responsibilities.
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As with issues of race and free speech, it is equally true of the re
ligion clauses that )he “strife avoidance” argument is an anachronistic 
fallacy.46 It cannot provide a solution for a free, pluralistic society; 
nor can it change human nature and needs. The Court's task, no less 
than that of the other branches, remains to develop principles that 
will fairly arbitrate such needs, consistent with the liberty and equality 
of all citizen groups under the Constitution. In sum, the maintenance 
of viable constitutional principles requires a candid recognition of 
political realities and differences. Rational, even robust, argument, no 
matter how divisive, is—short of riotous conduct—as inevitable in dis
putes under the religion clauses as it is in cases under other first amend
ment clauses. Any attempt to squelch painstaking legislative solutions to 
complex problems for the sake of “defusing” the issue sounds a retreat 
from pressing burdens and responsi^lties. The burdens canno) be eased 
by substituting a phrase like “religion in politics” or “defuse the issue” 
for the refining process of constitutional adjudication which struggles 
along the winding road of reflective analysis, careful weighing of facts, 
and respectful deference for accumulated social judgments.

46 “If avoidance of strife were an independent [establishment clause] value, no legis
lation could be adopted on any subject which aroused strong and divided [religious]
feelings.” Schwartz, supra note 5, at 711. Professor Choper reaches a comparable posi
tion on the “strife avoidance” issue: “Nor would a denial of aid to parochial schools
largely diminish the extent of religious political activity.” Choper, supra note 5, at 273.
It is submitted that one’s of the accuracy of the views of Professors Freund,
Schwartz, and Choper as to likely political repercussions is itself a political judgment and
not judicial, and that the weighing of political reactions is a function of legislatures
and not of courts.
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NOTES
IN REM VALIDITY—A TWO-SIDED COIN

Introduction

Under the present state of the law, the owner of a patent which 
has been adjudicated and held invalid may bring suit in another cir
cuit for infringement of this same patent, notwithstanding the previ
ous finding of invalidity? Since the court hearing the subsequent suit 
is not bound by the first determination^ the same patent which is held 
valid in one circuit may be held invalid in another circuit.3 This Note 
will discuss the shortcomings of the present system of patent ad
judication and will explore various proposals for changing this anom
alous result. Finding each of these proposals in at least some respect in
adequate, the possibility of giving an in rem effect to a determination 
of a patent’s validity is considered.

1 Triplett v. Lowell, 297 U.S. 638, 29 U.S.P.Q. 1 (1936); Nickerson v. Kutschera, 
390 F.2d 812, 157 U.S.P.Q. 225 (3d Cir. 1968); The President’s Comm’n on the Patent 
System, To Promote the Progress of Useful Arts 38 (1966) [hereinafter cited as 
Comm’n on Patents, Report]; P.J. Federico, Commentary on the New Patent Act, 
reprinted in 35 U.S.C.A. 1, 48, 49 (1954). There is some authority for the proposition 
that a prior adjudication is not even binding in the same circuit if the patentee alleges 
clear, substantial and reasonably conclusive new matter. Triplett v. Lowell, supra 
at 648. 29 U.S.P.Q. at 4; cf. Lektophone Corp. v. Miller Bros. Co., 37 F.2d 580, 581,
4 U.S.P.Q. 151, 152 (D. Del.), rev'd on other grounds, sub nom, Lektophone Corp. v. 
The Rola Co., 282 U.S. 168, 7 U.S.P.Q. 107 (1930).

2 Triplett v. Lowell, 297 U.S. 638, 29 U.S.P.Q. 2 (1936); Canaan Products, Inc. v. 
Edward Don & Co., 388 F.2d 540, 156 U.S.P.Q. 295 (7th Cir. 1968); Technograph 
Printed Circuits, Ltd. v. United States, 372 F.2d 969, 153 U.S.P.Q. 298 (Ct. CI. 19(67); 
Gold Seal Importers, Inc. v. Westerman-Rosenberg, Inc., 133 F.2d 192, 56 U.S.P.Q. 281 
¡2d Cir. 1943); Technograph Printed Circuits, Ltd. v. Packard Bell Electronics Corp., 
290 F. Supp. 308, 159 U.S.P.Q. 543 (C.D. Cal. 1968).

• Compare Aghnides v. Holden. 226 F.2d 949, 107 U.S.P.Q. 195 (7th Cir. 1955) and 
Aghnides v. Goodrie, 210 F.2d 859, 100 U.S.P.Q. 335 (7th Cir. 1954), with Aghnides 
v. S. II. Kress & Co., 140 F. Supp. 582, 110 U.S.P.Q. 234 (M.D.N.C. 195(6), affd, 246 
F.2d 718, 114 U.S.P.Q. 187 (4th Cir.), cert, denied, 355 U.S. 889, 115 U.S.P.Q. 426 (1957), 
and Aghnides v. Meyer’s Co., 117 F. Supp. 839, 99 U.S.P.Q. 488 (M.D.N.C. 1954). 
See also Bros, Inc. v. W.E. Grace Mfg. Co., 351 F.2d 208, 147 U.S.P.Q. 1 (5th Cir. 
1965) (discussion of the situation presented by two circuits having held a patent valid 
while another had held it invalid on the same issues).

The Anomalous Result

A recent study of 6,310 patents involved in litigation found that 
about 20 percent of these patents were involved in more than one suit, * 4

173]
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two percent were involved in more than three suits, and ten patents 
were litigated in more than ten suits each? The history of the litigation 
of Aghmdes patent 2,210,846 is illustrative of the inconsistent results 
which can be obtained under the present rule of law. The Seventh 
Circuit twice found the patent to be invalid,4 5 6 while the Middle District 
of North Carolina twice held it valid in view of the same prior art? 
Clearly, such a result is inconsistent with the judicial goal of resolving 
conflicts in the most efficient manner possible.7

4 Staff of Subcomm, on Patents, Trademarks, and Copyrights of the Senate 
Comm, on the Judiciary, 86th Cong., 2d Sess., An Analysis of Patent Litigation 
Statistics 5 (Comm. Print 1961) [hereinafter cited as Patent Statistics]. This report 
principally studied patent litigation terminated during the fiscal years 1949-58. Id. at 1. 
However, the problem of multiple litigation still plagues the courts. See Technograph 
Printed Circuits, Ltd. v. Methode Electronics, Inc., 285 F. Supp. 714, 716, 157 U.S.P.Q. 
313, 314-15 (N.D.I11.1968).

5 Aghnides v. Holden, 226 F.2d 949, 107 U.S.P.Q. 195 (7th Cir. 1955); Aghnides v. 
Goodrie, 210 F.2d 859, 100 U.S.P.Q. 335 (7th Cir. 195-4).

6 Aghnides v. S. H. Kress & Co., 140 F. Supp. 582, 110 U.S.P.Q. 234 (M.D.N.C. 1956), 
aff'd, 246 F.2d 718, 114 U.S.P.Q. 187 (4th Cir.), cert, denied, 355 U.S. 889, 115 U.S.P.Q. 
426 (1957); Aghnides v. Meyer’s Co., 117 F. Supp. 839, 99 U.S.P.Q. 488 (M.D.N.C. 
1954). For a detailed discussion of this litigation and other similar litigation, see Note, 
In Rem Invalidity: A Solution in Search of a Problem?, 12 IDEA 901, 936-43 (1968) 
[hereinafter cited as In Rem Invalidity].

7 “This queer result is one which we are unable to avoid. It is a situation which is 
particularly abhorrent . . . .” Aghnides v. Holden, 226 F.2d 949, 951, 107 U.S.P.Q. 195, 
197 (7th Cir. 1955) (Schnackenberg, J., concurring).

8 Hearings on S. 2, S. 1042, S. 1311, S. 1691, S. 2164, S. 2591 Before the Subcomm, on 
Patents, Trademarks, and Copyrights of the Senate Caimm on the Judiciary, 90th Cong., 
2d Sess., pt. 2, at 422-23 (1968) [hereinafter cited as 1968 Hearings] (statement of the 
Chairman of the Patent, Trademark, and Copyright Law Section of the American 
Bar Association), 603 (report of the Houston Patent Law Association), 834 (position 
of the Milwaukee Patent Law Assoccation); Hearings on S. 2, S. 1042, S. 1311, S. 1691 
Before the Subcomm,, on Patents, Trademarks, and Copyrights of the Senate Comm, on 
the Judiciary, 90th Cong., 1st Sess., pt. 1, at 191 (1967) [hereinafter cited as 1961 Hear
ings] (resolution of the Patent, Trademark, and Copyright Section of the State Bar of 
Texas). See also In Rem Invalidity 908-09.

91968 Hearings 422-23.
10 Patent Statistics, table 16, at 19.

It has been suggested that this problem is insignificant,8 9 since a rela
tively small percentage of patents are involved in multiple litigation 
and an even smaller number of cases reach inconsistent results? Sta
tistics relied upon by those who would deemphasize the problem, how
ever, must be considered in light of the very important caveat that 
“[tjhe vast majority of suits commenced after a prior determination of 
the invalidity of the patent were terminated without a second ad
judication of the patent’s validity.” 10 Therefore, the number of patents 
held invalid which are involved in subsequent litigation may be mis
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leadingly low. Since patent litigation is often very expensive11 the 
mere threat of a suit by a patentee may be sufficient to induce a settle
ment, even if the patent has previously been held invalid.12 Further
more, the present system provides an incentive for the owner of a 
patent which has previously been held invalid to relitigate the issue 
of validity.13 Thus, there is ample opportunity for harassment,14 15 
especially where the parties are of unequal financial strength, or where 
they are equal financially but neither is capable of sustaining a pro
tracted litigation.15 The problem, therefore, may not be as insignificant 
as has been suggested.

11 See In Rem Invalidity 903. The excessive time involved in litigating patent suits 
adds to their cost. In the Southern District of New York, the most active federal 
district, 20 percent of the patent suits have been described as long and protracted. 
Patent Statistics 3.

12 The Businessman can be subjected to considerable harassment as an alleged 
infringer. Even in cases where he feels strongly that the patent would ul
timately be held invalid [for example, where it has already been held invalid 
in a prior suit], when he considers the hundreds of thousands of dollars in 
complex cases that could be involved in defending a suit, he may conclude 
that the best course of action is to settle for less to get rid of the problem.

1967 Hearings 103 (statement of James W. Birkenstock, member, President’s Commis
sion on the Patent System). See also, Borkin, The Patent Infringement Suit—Ordeal by 
Trial, 17 U. Chi. L. Rev. 634, 640 (195(0); Ladd, Business Aggression Under the Patent 
System, 26 U. Chi. L. Rev. 353-54, 362-64 (1959).

The net effect is that “the high cost of patent litigation results in . . . invalid patents 
being kept from court scrutiny, and, finally, compromises, settlements and licensing 
arrangements, whose only justification is an economic one, i.e., the avoidance of 
enormous litigation expense.” Comm’n on Patents, Report 40.

I3“[l]t must not be forgotten that the decision of a single court, whether district or 
court of appeals, does not settle the question. It is the usual, if not universal, custom 
of practitioners if the stake is enough, not to rest content with a single decision of 
invalidity, but to seek another forum . . . .” Harries v. Air King Products Co., 183 
F.2d 158, 163, 86 U.S.P.Q. 57, 62 (2d Cir. 1950) (Learned Hand, C.J.).

The actual incentive to relitigate an invalid patent lies in the fact that “[t]he bar
gaining power of a patentee is enhanced by a determination of the patent’s validity 
This finding may encourage defendants in other suits to enter into a consent decree. 
Where there has been a decision on the patent’s validity, the alleged infringer must, 
in effect, attack the prior decision as well as defend itself.” Patent Statistics 6. 
Thus, a patentee who loses on the issue of validity will attempt to find some court, 
somewhere, which will hold his patent valid, and thereby strengthen his position.

14 See 1967 Hearings 151 (statement of Donald F. Turner, Assistant Attorney General). 
“Inherent in this practice is the suggestion of commercial blackmail and harassment.” 
Patent Statistics 10; Moffit, Reduction of Patent Litigation Cost by Patent Office 
Involvement, 50 J. Pat. Off. Soc’y 431 (1968); see note 12 supra.

15 See Borkin supra, note 12, at 635-41 (1950). A good example of the extreme inequities 
which result under the present system is presented in the Nickerson litigation. See 
Nickerson v. Kutschera, 419 F.2d 983, 164 U.S.P.Q. 231 (3d Cir. 1969); Nickerson v. 
Kutschera, 390 F.2d 812, 157 U.S.P.Q. 255 (3d Cir. 1968); Nickerson v. The Bearfoot 
Sole Co., 311 F.2d 858, 136 U.S.P.Q. 96 (6th Cir. 1962), cert, denied. 375 U.S. 815, 139 
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W ' hen multiple litigation regarding the validity of a patent results in 
inconsistent determinations, an unfair economic climate arises. The 
patentee can exact damages for past infringement against an infringer 
who lost and demand royalties for the use of his invention or an in
junction against future infringement,^ even if a subsequent court finds 
the patent invalid. However, the alleged infringer who challenged the 
validity of the patent and won may continue to make, use, or sell 
the product with impunity.^ Thus, the winning infringer has a dis
tinct competitive advantage over the losing infringer, an unfair result 
since both practice the same invention in the conduct of their business. 
In reaching this result, it does not matter in which order the suits 
were decided. When a patent claim is initially held invalid, and later 
held valid, it is quite possible that the losing party in the second case 
was induced to commit his acts of infringement by the earlier finding 
of invalidity, only to discover that he is faced with litigation and the 
sudden and unexpected loss of his investment.

Under the present system, most of the patents involved in multiple 
litigation are those which were initially adjudicated valid?8 While many 
commentators feel that multiple patent litigation does not present a 
major problem, they are primarily concerned with the relitigation of 
those patents previously held invalid.^ The time and expense involved 
in a determination of validity in every infringement suit, however, 
represents a significant amount of the total cost of all patent litigation.16 17 18 19 20 * 
Since patent litigation is expensive for the patentee as well as for the 
infringer-defendant, he may refrain from asserting his rights, or may 
be induced to accept royalties for less than the patent is really worth, 
even if his patent has been held valid in a prior court disputed It is 
clear, therefore, that a system which requires relitigation of the issue of 
patent validity each time patent rights are asserted presents inequities 
for the patentee as well as for the infringer-defendant.

U.S.P.Q. 565; Nickerson v. Pep Boys—Manny, Moe & Jack, 247 F. Supp. 221, 148 
U.S.P.Q. 125 (D. Del. 1965>. For a more detailed discussion of these cases, see notes 
61-68 infra and accompanying text.

16 35 U.S.C. §§281 (civil action remedy), 283 (injunctive relief), 284 (award of 
damages) (1964).

17 35 U.S.C. § 282 (1964) (invalidity is an affirmative defense to infringement). 
Infringement is defined as making, using, or selling any patented invention without 
authority. 35 U.S.C. § 271 (a; (196-4).

18 Patent Statistics, tables 15-16, at 18-19.
19 See notes 8-14 supra and accompanying text.
20 Moffit, supra note 14, at 432 (1968).
211961 Hearings 103 (statement of James W. Birkenstock); Stedman, The U.S. 

Patent System and its Current Problems, 42 Texas L. Rev. 450, 480 (1964). See also 
Borkin, supra note 12, at 635-40.
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Under the present system, relitigation of patents previously held 
invalid theoretically is discouraged by the awarding of attorney fees22 
and the prohibition of the awarding of costs unless a disclaimer of the 
invalid claims had been entered.23 Despite predictions as to the effective
ness of these safeguards,24 however, they have not proved especially 
useful.25 26 Application of the antitrust statutes might be utilized to deter 
reassertion of invalid claims.

22 35 U.S.C. § 285 (1964); see Tidewater Patent Dev. Co., Inc. v. Kitchen, 371 F.2d 
l004. 152 U.S.P.Q. 36 (4th Cir. 1966) (attorney fees awarded because the patent had been 
held conclusively invalid in an earlier suit).

23 35 U.S.C. § 288 (1964).
24 Federico, supra note 1, at 48, 49. Mr. Federico was the Examiner-in-Chief of the 

Patent Office and one of the chief draftsmen of the act.
25 See, e.g., Nickerson v. Kutschera, 390 F.2d 812, 157 U.S.P.Q. 225 (3d Cir. 1968); 

Technograph Printed Circuits, Ltd. v. Methode Electronics, Inc., 285 F. Supp. 714, 716, 
157 U.S.P.Q. 313, 316 (N.D. Ill. 1968); Aghnides v. S.H. Kress & Co., 140 F. Supp. 
582, 110 U.S.P.Q. 234 (M.D.N.C. 1956), affd, 246 F.2d 718, 114 U.S.P.Q. 187 (4th Cir.), 
cert, denied, 355 U.S. 889, 115 U.S.P.Q. 426 (1957).

26 See Kadish, Patents and Antitrusts: Guides and Caveats, 13 IDEA 83, 119-21 (1969). 
See also Walker Process Equip., Inc. v. Food Mach. & Chemical Corp., 382 U.S. 172, 
147 U.S.P.Q. 404 (1965). The Court held that enforcement of a patent obtained by 
fraud is actionable under the Sherman and Clayton Antitrust Acts, if bad faith could be 
proved. Id. at 174, 147 U.S.P.Q. at 406. It further held that others beside the Govern
ment could challenge validity on the grounds of fraudulent procurement. Id. at 176, 
147 U.S.P.Q. at 406. By analogy, then, a suit on an invalid claim is also an attempt 
at monopolization and could be actionable; however, the Walker Court made it clear 
that good faith is a complete defense. Id. at 177, 147 U.S.P.Q. at 409.

27 See, e.g., Durfee v. Duke, 375 U.S. 106 (1963); Lawlor v. National Screen Service 
Corp., 349 U.S. 322 (1955); Triplett v. Lowell, 297 U.S. 638, 29 U.S.P.Q. 1 (1936). See 
also IB Moore, Federal Practice * * °.4°1-.448 (2d ed. 1965); Kananen, Comments and-
Observations on Res Judicata and Patent Law, 18 W. Res. L. Rev. 103 (196(5); Schwartz, 
Res Judicata as Applied in Patent Office Prosecution and Patent Enforcement Litigation, 
49 J. Pat. Off. Soc’y 637 (1967); Vestal, Rationale of Preclusion, 9 St. Louis U.L.J.
29 (1964); In Reni Invalidity, supra note 6; Developments in the Law—Res Judicata, 
65 Harv. L. Rev. 818 (1952).

The underlying reasons for ending litigation are varied. One of the prime reasons is 
that conclusive final adjudications enhance the efficiency of the courts by removing 
relitigation from crowded dockets. Vestal, supra at 31-33; Comment, Nonparies and 
Preclusion by Judgment: The Privity Rule Reconsidered, 56 Calif. L. Rev. 1098, 1099 
(1968). Other reasons cited include: (1) the enhancement of the prestige of the courts 
by preventing inconsistent decisions, Vestal, supra at 33-34; (2) the prevention of 
harassment and wearing down of resources, id. at 34; Comment, supra at 1098-99; and 
(3) the provision of the basis for future planning by not subjecting the parties to con
flicting determinations, id.

RES JUDICATA

in General. Traditionally, finality in litigation has been
achieved through the doctrine of res judicata and the related doctrine 
of collateral estoppel.27 * 29 Res judicata, operating through the theories 



78 The Georgetown Law Journal [Vol. 59:73

of merger and bar, precludes subsequent litigation of all issues that 
were, or could have been, raised within the dispute of a claim between 
the same parties, or their privies, based upon the same cause of action^ 
The doctrine of collateral estoppel was developed because the doctrine 
of res judicata is inapplicable where a different cause of action is asserted 
in the second litigation, even where the two causes of action have 
evolved out of the same transaction and parties or privies are the same?9 
Collateral estoppel merely bars the relitigation of those issues which 
were actually litigated and whose determination was necessary to sup
port the judgment.30

28 Cromwell v. County of Sac, 94 U.S. 351, 352 (1876).
29 Id. at 353.
Mid.
31 Lawlor v. National Screen Service Corp., 349 U.S. 322 (1955); Bigelow v. Old 

Dominion Copper Co., 225 U.S. Ill, 127-32 (1912).
32 Many modern courts, however, have begun the process of erosion of the doctrine 

of mutuality. See, e.g., B.R. Dewitt Inc. v. Hall, 19 N.Y.2d 141, 225 N.E.2d 195 (1967); 
Bernhard v. Bank of America, 19 Cal. 2d 807, 122 P.2d 892 (1942); Good Health 
Dairy Products Corp. v. Emery, 275 N.Y. 14, 9 N.E.2d 758 (1937). This result has been 
widely applauded by commentators. See Vestal, Res Judicata/Preclusion by Judgment: 
The Law Applied in Federal Courts, 66 Mich. L. Rev. 1723 (1965); Vestal, Preclusion! 
Res Judicata Variables: Parties, 50 Iowa L. Rev. 27 (1964); Vestal, supra note 27.

33 297 U.S. 638, 29 U.S.P.Q. 1 (1936).
34 Id. at 642, 29 U.S.P.Q. at 3.

A traditional characteristic of collateral estoppel is the theoretical 
requirement of mutuality of estoppel, which holds that a party cannot 
assert the prior judgment as conclusive unless he would have been 
bound by the determination had it been adverse to him.28 29 * 31 32 33 34 In particular, 
one who was not a party or privy to the previous litigation cannot as
sert collateral estoppel. Due to the requirement of mutuality, col
lateral estoppel has achieved only limited success in fostering its goal 
of finality.32

Collateral Estoppel as Applied to Patent Law. The requirement
of mutuality became firmly entrenched in the law of patents in 1936 
when the Supreme Court, in Triplett v. Lowell,™ refused to apply the 
doctrines of res judicata or collateral estoppel to cases in which the 
patentee had sued different defendants. Having found that the con
tention that a holding of invalidity precludes a further suit upon the 
same claims was supported in “[n] either reason nor authority,” 3* the 
Court concluded that such a holding, although entitled to great weight, 
was not binding upon a later court, which “must determine for itself 
validity and ownership of the claims asserted, notwithstanding a prior 
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adjudication of invalidity of some of them . . . ." 35 * 37 38 Most patent courts 
have followed Triplett rather dogmatically.^

35 Id. at 645, 29 U.S.P.Q. at 4.
3*E.g., Technograph Printed Circuits, Ltd. v. Meehode Electronics, Inc., 356 F.2d 

442, 148 U.S.P.Q. 181 (7th Cir.), cert, denied, 384 U.S. 1002, 149 U.S.P.Q. 905, 906 
(1966); Gold Seal Importers, Inc. v. Westerman-Rosenberg, Inc., 133 F.2d 192, 56 
U.S.P.Q. 281 (2d Cir. 1943); Rains v. Jil-Mic, Inc., 301 F. Supp. 545, 163 U.S.P.Q. 290 
(S.D.N.Y. 1969). But see Kanancn, supra note 27, at 103. The author finds that the 
courts take four different approaches in determining whether the doctrine of res judicata 
shall be given effect in patent law. The traditional approach considers the concepts 
of privity and mutuality of estoppel well embedded in the law. Id. at 123-26. The 
presumptive approach is premised on the proposition that the earlier decision was cor
rect, but this proposition is rebuttable. Id. at 126-28. The follow-unless approach gives 
great weight to the earlier decision, and under the doctrine of comity subsequent courts 
will follow it unless they find it to be clearly erroneous. Id. at 128-29. Finally, the broad 
approach eliminates the requirement of mutuality’’ and would allow a defendant to assert 
a previous holding of invalidity against the patentee. Id. at 129.

37 Aghnides v. Holden, 226 F.2d 949, 951, 107 U.S.P.Q. 195, 197 (7th Cir. 1955) 
(Schnackenberg, J., concurring). See also Tidewater Patent Dev. Co. v. Kitchen, 371 F.2d 
1004, 152 U.S.P.Q. 36 (4th Cir. 1966). Although the court in Tidewater sidestepped 
the issue of res judicata because it also held the patent invalid on the merits, its readi
ness to abandon the rule became apparent in its discussion of the award of attorney 
fees, when the court stated that “it had been conclusively demonstrated [that the patents 
were invalid] by the Federal courts in New York.” Id. at 1013, 152 U.S.P.Q. at 43 
(emphasis in original).

38 Nickerson v. Pep Boys—Manny, Moe, & Jack, 247 F. Supp. 221, 148 U.S.P.Q. 125 
(D. Del. 1965). See also Nickerson v. Kutschera, 390 F.2d 812, 814-15, 157 U.S.P.Q. 
225, 226-27 (3d Cir. 1968).

It is significant that all of the courts which considered the issue of preclusion based 
their decisions to some extent on the alleged availability of new evidence in the hands 
of the patentee indicating their willingness to depart from Triplett if the issues appear 
to be absolutely identical. See, e.g., Nickerson v. Kutschera, 390 F.2d 812, 815, 157 
U.S.P.Q. 225, 228 (3d Cir. 1968); Technograph Printed Circuits, Ltd. v. United States, 
372 F.2d 969, 979, 153 U.S.P.Q. 298, 306 (Ct. Cl. 1967); Technograph Printed Circuits, 
Ltd. v. Packard Bell Electronics Corp., 290 F. Supp. 308, 319, 159 U.S.P.Q. 543, 554 
(C.D. Cal. 1968). But see Nickerson v. Kutschera, 419 F.2d 983, 164 U.S.P.Q. 231 (3d 
Cir. 1969) (per curiam) (Hastie, C.J., dissenting) (trial required even though no new 
evidence presented).

39 Technograph Printed Circuits, Ltd. v. United States, 372 F.2d 969, 153 U.S.P.Q. 
298 (Ct. Cl. ¡967).

40 Id. at 973, 153 U.S.P.Q. at 157.

There have been a number of courts, however, which have refused 
to accept the Triplett rule without some protest, and the case has 
been strongly criticized?7 At least one court has forthrightly refused 
to follow Triplett.™ Recently, however, the Court of Claims strongly 
defended the holding,39 40 finding that the Supreme Court had not re
treated from its initial position.^ The court found many compelling 
reasons to follow the rule including, on the facts of the case at bar, 
fairness. Since the Government refused to be bound by collateral estop-
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pel in tax cases, the Court would not allow it to assert the doctrine 
defensively in patent cases.41 42 43 It would seem, therefore, that in spite of 
the increasing unpopularity of Triplett, in view of the courts’ reluctance 
to depart from it collateral estoppel as now defined and applied is not 
a viable means of fostering finality in the adjudication of patent 

42

41 Id. at 978-79, 153 U.S.P.Q. at 307-08.
42 See Wright, U.S. Patent System and the Judiciary, 47 J. Pat. Off. Soc’y 727, 730, 

732 (1965).
43 U.S. Const, art. I, § 8, cl. 8.
44 35 U.S.C. § 271 (1964) (infringement defined as the unauthorized manufacture, use, 

or sale of the patented invention). Id. § 154 (terms of most patents limited to 17 years).
This patent right is sometimes considered a reward for the invention itself. See 

Sears, Roebuck, & Co. v. Stiffel Co., 376 U.S. 225, 140 U.S.P.Q. 524 (196-4); 1 Walker, 
Patents § 6 at 39-42 (Deller 2d ed. 1965). See also W. Robinson, Law of Patents for 
Useful Inventions § 20 (1890) (use of reward as a stimulant to new efforts). It has 
also been analogized to a contract, in that the monopoly is granted in return for the 
disclosure of the unobvious invention. Atkins v. Gordon, 86 F.2d 595, 31 U.S.P.Q. 347 
(7th Cir. 1936).

These considerations, along with the monopoly grant which enables the inventor 
to profit financially both from his invention and its disclosure are the stimuli which 
promote the progress of the useful arts. See Subcomm, on Patents, Trademarks, and 
Copyrights of the Senate Comm, on the Judiciary, 85th Cong., 2d Sess., An Economic 
Review of the Patent System 19-21, 25-44 (Comm. Print 19518).

45 See Marsh v. Nichols, Shepard, & Co., 128 U.S. 605 (1888). “Until the patent is 
issued there is no property right in it, that is, no such right as the inventor can enforce. 
Until then there is no power over its use, which is one of the elements of a right of 
property in anything capable of ownership.” Id. at 612.

46 “The specification shall conclude with one or more claims particularly pointing out 
and distinctly claiming the subject matter which the applicant regards as his in-

REASONS FOR ONE ADJUDICATION

Public Interest. The public has a special interest in the de
termination of patent validity. The patent grant is sanctioned by the 
Conttitution43 and represents an exclusive monopoly over intellectual 
property, albeit for a limited term, to the extent that the patentee has 
the power to exclude others from unauthorized use of the subject 
matter of the invention.44 Since the patent grant is a form of monopoly 
restricting the use by the public of that to which it ordinarily would 
have access, a compelling public interest exists in seeing that the 
patentee is restricted in his rights to that which is legitimately his.45 46 
For many years, beginning very early in the history of American patent 
law, the Supreme Court has reiterated and emphasized the proposition 
that only the specific invention which is claimed by the patent is pro
tected by the patent monopoly, and that which is disclosed, disclaimed, 
or otherwise not claimed is therefore dedicated to the public.^ Because 
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of this restriction on its rights, the public has an interest in determin
ing the validity of the patent in order that it might be free to directly 
use the disclosures, if the patent is invalid. Judge Learned Hand, in 
Royal Typewriter Co. v. Remington Rand, Inc*1 graphically stated 
the importance of this interest when he explained that “the reason 
why we should pass on that question [validity] ... is so that invalid 
claims shall not remain in terrorem of the art.” 48 The existence of 
a “strong federal policy favoring the full and free use of ideas in the 
public domain” 49 is beyond question.

vention.” 35 U.S.C. § 112 (1964); see Graver Tank & Mfg. Co. v. Linde Air Products 
Co., 336 U.S. 271, 277, 80 U.S.P.Q. 451, 453 (194*9); Marconi Wireless Tel. Co. v. 
United States, 320 U.S. 1, 23, 57 U.S.P.Q. 471, 481 (1943); Continental Paper Bag Co. 
v. Eastern Paper Bag Co., 210 U.S. 405, 419 (1907); Mahn v. Harwood, 112 U.S. 354, 
360-61 (188-1); Miller v. Brass Co., 104 U.S. 350, 352 (1881). See also Marsh v. Nichols, 
Shepard & Co., 128 U.S. 605 (18818); Gayler v. Wilder, 51 U.S. (10 How.) 477, 493 
(1850).

47 168 F.2d 691, 77 U.S.P.Q. 517 (2d Cir.), cert, denied, 335 U.S. 825, 79 U.S.P.Q. 
454 (19418).

48 Id. at 691 77 U.S.P.Q. at 518.
49 Lear, Inc. v. Adkins, 395 U.S. 653, 674, 162 U.S.P.Q. 1, 9 (1968).
50 “The uncertainty which [inconsistent results create] for business is a serious ob

stacle to enterprise and innovation.” 1967 Hearings 151 (statement of Donald F. 
Turner, Assistant Attorney General). “[TJhink, gentlemen, of the social loss which is 
avoided in preventing people from investing large sums in the erection of businesses 
which are founded on patents which turn out to be worthless. . . . [T]hink of the 
elimination of the discouragement from entering into business which is caused by the 
fear that there is a patent in the way.” 1967 Hearings 90-91 (statement of Simon 
Rifkind).

51 These are the basic assumptions which underlie our present patent system. The 
monopoly, with its concomitant rights and duties, is enforced by the fear of penalties for 
infringement. It fulfills its basic functions either by regulating the demand for the 
patentee’s products by excluding others, or by insuring a return of costs and profits 
through licensing arrangements. See Subcomm. on Patents, Trademarks, and Copy
rights of the Senate Comm. on the Judiciary, 86th Cong., 2d Sess., The Patent 
System: Its Economic and Social Basis 5-6, 8-9 (Comm. Print 1960).

52 Sec note 50 .supra-, M. Pi • ters, Plant Design and Economics for Chemical En

Future Planning. Since the validity or invalidity of particular
patents in a given field may be of tremendous importance in the mold
ing of business policy and in business planning, nonpatentee manu
facturers have a vital interest in knowing whether a given patent is 
valid^ The decision to make some use of a patented invention is in
fluenced strongly by the patent situation, including the cost of li
censing and royalties and the possibility of large liability for infringe
ment.^ The risk of relying upon one court’s finding of validity or 
invalidity, ineffectual as it is to dictate a finding in another court, will 
necessarily affect the decision of any competent manager.* 47 48 49 50 51 52 A wrong 
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guess could mean economic disaster. Moreover, the patent situation has 
significance for the manufacturer beyond the simple economic advis
ability of entering new competitive markets. It also serves, inter alia, 
(1) as a guide to areas of investment; (2) as a guide to and limitation 
upon research projects; (3) as a pawn for bargaining or trading; (4) 
as a source of income itself; (5) as surety for return on research invest 
ments; and (6) as protection which allows for fraternization, and re
sultant “cross-pollination,” within the scientific community.*

gineers 22 (1958). The patent situation and the costs which it engenders enter into 
planning at every stage, from feasibility surveys, id. at 172-73, and cost comparisons 
of different processes, id. at 177-78, to final evaluation after operations begin. See 
also id. at 9.

53 Subcomm, on Patents, Trademarks, and Copyrights of the Senate Comm, on 
the Judiciary, 85th Cong., 2d Sess., The Impact of the Patent System on Research 
32-34 (Comm. Print 1958).

54 See note 21 supra and accompanying text.
55 In the Middle District of North Carolina, the S.H. Kress and Meyers companies 

were required to pay damages for past infringement and royalties for the use of 
Aghnidet’ invention whereas in the Seventh Circuit, Holden and Goodrie could use 
the invention royalty free. See notes 5-6 supra and accompanying text. Since patent 
and royalty costs are often as much as two to six percent of the total product cost, 
the losing party is placed at a serious competitive disadvantage. M. Peters, supra note 52, 
at 22.

This problem has become more acute since Lear, Inc. v. Adkins, 395 U.S. 653, 162 
U.S.P.Q. 1 (1968), in which the Supreme Court held that licensees are no longer 
estopped from challenging the validity of the patents for which they are licensed. 
Id. at 673, 162 U.S.P.Q. at 9. The situation is most apt to arise when the alleged in
fringers or licensees who are contemplating challenging their licenses, all of whom 
are in competition with each other, are found in different circuits, since the weight 
which the courts of one circuit will attach to the findings of courts of other circuits 
varies considerably. See Kananen, supra note 27, at 122-29 (1966).

56 See Report of Meeting of Council and Committee Chairman, Section of Patent, 
Trademark and Copyright Law, American Bar Association; El Mirador Hotel, 

The significance of patent validity to the patentee in the formation 
of his business plans is also quite great. If the patent has been found 
valid, the possibility of its subsequently being held invalid is a danger 
which no patentee can ignore during his negotiations or enforcement 
program, and which often results in the acceptance of less than fair 
compensation.53 54

Effect on Competition. Multiple litigation which results in in
consistent determination or validity can give rise to competitive dis
advantages.55 The net effect of the present law is that infringers or 
licensees who lose on the issue of validity must compete at an eco
nomic disadvantage or get out of the market, while those who win 
can compete on at least equal footing with the patentee, though em
ploying the same device as the loser.56 The President’s Commission on 
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the Patent System recognized the existence of this competitive prob 
lem area in its discussion of in rem invalidity.^ The Commission also 
recognized the nuisance value of a patent previously held invalid. 
It recommended that “a claim, once held invalid, would be treated as 
cancelled from the patent. . . . [and therefore] no one thereafter could 
be required to continue royalty payments on the claim.” 57 58 * 60 61 62 63 By the same 
reasoning, it appears that a binding determination of validity would 
also result in the achievement of the desired goal of certainty. A single 
conclusive adjudication of validity, therefore, if feasible, would appear 
desirable since it would tend to eliminate the competitive inequity. The 
issue would be decided for all time, and everyone either would be able 
to practice the invention freely or would uniformly be excluded from 
using it.

Palm Springs, California-February 4-5, 1966 at 80 [hereinafter cited as 1966 A.B.A. 
Rep.].

57 Comm’n on Patents, Report, supra note 1, at 39. See notes 109-11 infra and 
accompanying text.

58 Comm’n on Patents, Report 39. “Furthermore, the proposal would preclude a 
subsequent suit on a patent claim previously held invalid by a Federal court.’ Id.

W 35 U.S.C. § 282 (Supp. V, 1970).
60 See notes 12-14 supra..
61 Nickerson v. The Bcarfoot Sole Co., Inc., 311 F.2d 858, 136 U.S.P.Q. 96 (6th Cir. 

1962), cert, denied, 375 U.S. 815, 139 U.S.P.Q. 565 (1963).
62 The court characterized Nickerson as being merely the holder of a “paper” patent 

Id. at 861, 136 U.S.P.Q. at 99.
63 Id. at 877-78, 136 U.S.P.Q. at 115-16.

Prevention of Harassment. A newly issued or untested patent
has at least an initial presumption of validity/9 Logically, this factor 
is balanced against estimates of validity, along with other factors such 
as the value of the invention, in any negotiations between the patentee 
and others. At some point, if the parties cannot agree as to its worth, 
the patent will be tested in the courts. Following a final adjudication, 
the value of the patent will, naturally, be determined in part by the 
outcome. Under the present state of the law, even if the patent has 
once been held invalid, it may yet have some nuisance value since it is 
still possible that it will be declared valid against a different infringer/0 

The potential for harassment is well illustrated by the litigation in
volving the Nickerson patent. In the initial litigation of this patent/1 
the court considered the fact that the patentee, Nickerson, had been 
unable to manufacture even a single working model of his invention, 
whereas the defendant had manufactured and sold more than 3,700,000 
similar attachments/2 After lengthy and detailed consideration, the 
court found the patent to be invalid and not infringed/3 In a subse
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quent suit by Nickerson, based on the same patent,64 the new defendant 
moved for summary judgment, basing a collateral estoppel defense upon 
the holding in the previous case. The court granted this motion65 * 67 68 69 70 71 and 
Nickerson appealed. Prior to a hearing by the appellate court, how
ever, the case was settled out of courts Finally, in yet another suit 
in the same district court, a third defendant was granted summary 
judgment, this time on the basis of the first Nickerson decision. How
ever, the court of appeals reversed because Nickerson alleged he had 
new evidence.67 Upon remand the district court held a hearing to con
sider the new evidence, found that the evidence was not new, and 
again dismissed with prejudice. The Third Circuit reversed again, 
basing its decision upon Triplett.™ Thus, since the initial adjudication 
and holding of invalidity, Nickerson has succeeded in dragging two 
accused infringers into court, and has been able to settle with at least 
one of them.

64 Nickerson v. Pep Boys—Manny, Moe, & Jack, 247 F. Supp. 221, 148 U.S.P.Q. 125 
(D. Del. 1965).

65 Id. at 223, 148 U.S.P.Q. at 127.
66Nickerson v. Kutschera, 390 F.2d 812, 157 U.S.P.Q. 225 (3d Cir. 1968). This case 

was probably settled in Nickerson's favor because the holding of the district court was 
clearly against the weight of authority concerning the application of collateral estoppel 
in patent law. See id. at 813, 157 U.S.P.Q. at 226.

67 Id. at 813-15. 157 U.S.P.Q. at 226-27.
68 Nickerson v. Kutschera, 419 F.2d 983, 164 U.S.P.Q. 231 (3d Cir. 1969) (per curiam) 

(Hastic, C.J., dissenting).
69 “A patentee, having been afforded the opportunity to exhaust his remedy of appeal 

from a holding of invalidity, has had his ‘day in court’ and should not be allowed to 
harass others on the basis of an invalid claim. There are few, if any, logical grounds 
for permitting him to clutter crowded court dockets and to subject others to costly 
litigation.” Comm’n on Patents, Report 39.

70 “The assertion of a valid patent against those using the invention is an equally 
costly proposition for the patent owner. This often results in the patentee [sic] 
getting far less than is due him.” 1961 Hearings 103 (statement of James W. Birkenstock).

71 Eighty percent of 5,554 patent suits studied never reached a judgment on the 
merits. This compares with 81.2 percent of all civil suits for the same period. See 

One binding adjudication of validity would destroy the effectiveness 
of the threat of further litigation of the patent as a weapon of harass
ment. This, of course, cuts both ways. The invalid patent will no longer 
have a nuisance valued9 nor will the strength of a valid patent be 
sapped bv the threat of future litigation with its concomitant expense 
and uncertainty.70 The significance of this improvement cannot be 
overemphasized. While the incidence of harassment gleaned from 
statistics compiled from reported decisions is seemingly low, the greatest 
number of instances of harassment may remain unseen since most 
disputes never reach actual litigation/1 Their effect, however, can be 
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just as deadly. Existing means of obviating the problem of harassment 
have not been particularly effective, and have been limited to those 
disputes which actually reach final judgment?2

Patent Statistics, table 3, at 13. Certainly, many disputes are settled without reaching 
the stage of filing a suit, therefore, it is an even smaller number of disputes which reach 
a judgment on the merits. See generally notes 12-14 supra and accompanying text.

72 See notes 22-26 supra and accompanying text.
73 This is one of the major rationales behind the doctrine of res judicata and collateral 

estoppel. E.g., Vestal, Res Judicata/Preclusion by Judgment, supra note 32; Schwartz, 
supra note 27; Kananen, supra note 27; Wright, US. Patent System and the Judiciary, 
47 J. Pat. Off. Soc’y 727 (1965); Developments in the Law—Res Judicata, 65 Harv. 
L. Re.v. 818 (1952).

74 Aghnides v. Holden, 226 F.2d 949, 107 U.S.P.Q. 195 (7th Cir. 1955).
He is entitled to [the indulgence of relitigation] because a suit testing the 
validity of a patent is not a proceeding in rem and hence Aghnides may 
litigate and relitigatc again and again the question of the validity of his 
patent as long as he selects a different defendant in each of the infringement 
suits which he files, thus avoiding the wholesome doctrine of res ad judicata. 
This queer result is one we are unable to avoid. It is a situation which is 
particularly abhorrent when considered against the backlog of untried cases 
which clog our federal courts.

Id. at 951, 107 U.S.P.Q. at 197 (Schnackenberg, J., concurring).
75 See note 69 supra. Comm’n on Patents, Report 39.
76 Patent Statistics 5.

Reduction of Litigation. One major advantage of a single, con
clusive decision is that the amount of subsequent litigation would be 
significantly reduced. The beneficial effect of excluding previously 
litigated issues from the courts has been amply discussed in the litera
ture?3 Judge Schnackenberg, in his oft-cited concurring opinion to the 
Aghnides decision, discussed the result which obtains from the present 
law and characterized it as “particularly abhorrent.” 72 73 74 75 76 The President’s 
Commission has considered the problem of crowded courts and found 
the relitigation of invalid patents to be significant?5 Patents previously 
adjudicated valid which are relitigated appear equally or more con
gestive, since more of them are relitigated than are invalid ones?6 
Elimination of the relitigation of previously adjudicated claims, there
fore, would help to reduce the problem of crowded courts.

ARGUMENTS AGAINST ONE ADJUDICATION

Three arguments are commonly advanced in opposition to a single 
adjudication of patent validity: (1) the United States Supreme Court 
would be unlikely to grant certiorari to review the decision; (2) the 
decision rendered in the first adjudication might be wrong; (3) it 
would be violative of due process to bind a party who has not had 
an opportunity to participate in the first adjudication. These argu
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ments are applicable whether the final judgment is rendered by a circuit 
court of appeals or by a special court established to hear all patent 
appeals.

Lack of Supreme Court Review. Since the resolution of con
flict among the circuits is one reason that the Supreme Court grants 
certiorari,77 critics have argued that patent questions would lose a prime 
route of access to Supreme Court review under a system in which a 
single adjudication would be final, and that such a result would be 
detrimental to the patent system^ Given that the presence of conflict 
has been an important factor in the granting of certiorari/9 it is still no 
guarantee that certiorari will be granted.80 In actuality, the writ of 
certiorari rarely has been granted in any patent case in recent years/1 
Nor is this situation new. As early as 1935, one commentator noted: 
“Under such circumstances it seems clear that the theory of the writ 
of certiorari as a unifying force under our patent law is somewhat of a 
delusion.” 82 Finally, the Supreme Court has granted certiorari in 
patent cases even when no conflict existed among the several circuits.^ 77 78 79 80 81 82 83

77 Supreme Court Rule 19 §l(b). Among the reasons for granting certiorari arc 
that a court of appeals is in conflict with another court of appeals on the same matter; 
that a court of appeals has decided an important federal question which should be 
settled by the Supreme Court; and that a court of appeals has decided an important 
federal question in conflict with the Supreme Court itself. Id.

78 Technograph Printed Circuits, Ltd. v. United States, 372 F.2d 969, 977-78, 153 
U.S.P.Q. 298, 306-07 (Ct. Cl. 1967); In Rem Invalidity, supra note 6, at 912.

79 See, e.g., Graham v. John Deere Co., 383 U.S. 1, 148 U.S.P.Q. 459 (196(5); Mandel 
Bros., Inc. v. Wallace, 335 U.S. 291, 79 U.S.P.Q. 220 (1948); General Elec. Co. v. 
Jewel Incandescent Lamp Co., 326 U.S. 242, 67 U.S.P.Q. 155 (1945).

80 See, e.g., Bros Inc. v. Browning Mfg. Co., 317 F.2d 413, 137 U.S.P.Q. 624, cert, 
denied, 375 U.S. 825, 139 U.S.P.Q. 565 (1963); Gibson-Stewart Co. v. William Bros. 
Boiler & Mfg. Co., 264 F.2d 776, 120 U.S.P.Q. 352 (6th Cir.), cert, denied, 360 U.S. 929, 
121 U.S.P.Q. 654 (1959).

81 See 1967 Hearings 151 (statement of Donald F. Turner, Assistant Attorney General). 
For example, section 103 of the current patent act was enacted in 1952, Act of July 19, 
1952, ch. 950, 66 Stat. 792, but it was not until 1966 that the Supreme Court agreed 
to review obviousness in light of that statute. Graham v. John Deere Co., 383 U.S. 1, 
148 U.S.P.Q. 453 (1966).

82 Rice, A Court of Patent Appeals, 17 J. Pat. Off. Soc’y 18, 20 (1935). This opinion 
is still appropriate today. See note 81 supra.

83 E.g., Sinclair & Carrol v. Interchemical Corp., 325 U.S. 327, 330, 65 U.S.P.Q. 297, 
299 (1945) (certiorari granted in order to lay down a rule of patentability); Exhibit 
Supply Co. v. Ace Patents Corp., 315 U.S. 126, 128, 52 U.S.P.Q. 275, 276 (1942) (certiorari 
granted because of the nature of the questions and because the concentration of the 
industry was such that conflict was unlikely); Smith v. Hall, 301 U.S. 216, 218, 33 
U.S.P.Q. 249, 250 (1937) (certiorari granted because of conflict with previous Supreme 
Court decision on the same patent). It should be remembered that conflict among the 
circuits may arise not only in the context of inconsistent decisions on a single patent
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It is also significant that the primary purpose of Supreme Court re
view is to correct errors of law, not errors of fact.84 There is no reason 
to believe that the Supreme Court would overlook this purpose merely 
because the conflict will not be manifested in the context of inconsistent 
decisions with regard to the validity of a single claim. Thus, the pos
sibility of Supreme Court review of patent cases would by no means 
be eliminated under a system where a single adjudication would be 
final.

The first decision may be wrong. In support of their criticisms,
opponents of a single adjudication system often cite the number of 
instances in which the second court to determine the validity of a 
patent reached a conclusion opposite to that of the first courts5 * * As
suming that each court reaches an independent determination on the 
basis of the same prior art, there would appear to be little basis for 
concluding that the first decision was erroneous.86 The argument is 
made, however, that the very existence of inconsistent decisions estab
lishes the proposition that errors do occur, and that it would be unfair 
to deny a losing litigant a second opportunity to test the validity of 
the patent.87 This argument, however, is essentially the antithesis of 
the presumptions supporting the entire judicial system which, if carried 
to its logical extreme, would deny the competence of any court to 
make a final adjudication in any case?8 Moreover, in view of the ex

but also in the situation in which two courts derive inconsistent rules governing similar 
issues of law. The Court therefore would still be free to grant certiorari where the 
circuits disagreed as to a rule of law or the interpretation of a statute, etc.

84 See Address of Chief Justice Vinson before the A.B.A., Sept. 17, 1949, reprinted 
in 69 S. Ct. v., vi.

85 See In Rem Invalidity, supra note 6, at 909, 1968 Hearings 438 (statement of 
Edward F. McKie, Jr.).

86 Compare Aghnides v. S. H. Kress & Co., 140 F. Supp. 582, 110 U.S.P.Q. 234 
(M.D.N.C. 1956), aff’d, 246 F.2d 718, 114 U.S.P.Q. 187 (4th Cir.), cert, denied, 355 
U.S. 889, 115 U.S.P.Q. 426 (1957) (agreeing with Aghnides v. Meyer’s, 117 F. Supp. 
839, 99 U.S.P.Q. 488 (M.D.N.C. 1954) and disagreeing with two decisions in the 
Seventh Circuit) with Aghnides v. Holden, 226 F.2d 949, 107 U.S.P.Q. 195 (7th Cir. 
1955) and Aghnides v. Goodrie, 210 F.2d 859, 100 U.S.P.Q. 335 (7th Cir. 1954) (both 
disagreeing with Aghnides v. Meyers Co.).

87 See In Rem Invalidity, supra note 6, at 909; 1968 Hearings 438 (statement of 
Edward F. McKie, Jr.) (present law gives an opportunity to correct the manifest 
error of the courts of one circuit in the courts of another).

— See Graham v. United States, 231 U.S. 474, 480 (1913).
Such apprehension implies a lack of discipline and disinterestedness on the 
part of the lower courts, hardly a worthy or wise basis for fashioning 
rules of procedure. It reflects an attitude against which we were warned 
by Mr. Justice Holmes, speaking for the whole Court, likewise in regard to 
a question of procedure: “Universal distrust creates universal incompe-
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tensive safeguards incorporated into our judicial system,* 89 90 91 92 93 94 it seems to 
be based on an unduly pessimistic assessment of the likelihood of a 
correct determination in the first instance.

tence.” Graham v. United States 231 U.S. 474, 480. If in a rare instance a 
district judge abuses the discretionary authority the want of which pre
cludes an effective, independent judiciary, there is always the opportunity 
for corrective review by a Court of Appeals and ultimately by this Court.

Kerorcst Mfg. Co. v. C-O-Two Fire Equip. Co., 342 U.S. 180, 185, 92 U.S.P.Q. 1, 3 
(1952).

89 See notes 253-67 infra and accompanying text.
90 Wright, U.S. Patent System and the Judiciary, 47 J. Pat. Off. Soc’v 732 (1965). 

See generally Schwartz, Res Judicata as Applied in Patent Office Prosecution & Patent 
Enforcement Litigation, 49 J. Pat. Off. Soc’y 637, 652 (1967).

91 See Vestal, Preclusions/Res Judicata Variables, supra note 32, at 59-75.
92 Notes 177-98, 216-52 infra and accompanying text.
93 For a fuller discussion, see notes 33-42 supra and accompanying text.
94 Act of Mar. 3, 1891, ch. 517, § 2, 26 Stat. 827.
95 Id. $ $ 5,6.

Due process issue. It has been suggested that one final, binding
adjudication of validity would be violative of the right to due process 
of persons not parties to that action.^ While this caveat cannot be 
lightly ignored, the mere fact that nonparties are bound by an action 
in which they did not participate does not of itself mean that they 
have been denied due process.^ The due process issue is discussed in 
greater detail below as the concept of in rem validity is developed^

Proposed Solutions to the Problem of Relitigation

As noted previously, res judicata and collateral estoppel are the 
traditional means of ending the litigation of a specific issue and pre
venting inconsistent results. However, because courts in patent cases 
are reluctant to dispense with the requirement of mutuality of estoppel, 
these doctrines have not realized their fullest potential in solving the 
peculiar problem of patent relitigation?3 Recognizing that the problem 
does exist, commentators throughout the years have suggested alterna
tives other than res judicata and collateral estoppel which would not 
require judicial fiat for their implementation.

single court of patent appeals

With the establishment of the United States Circuit Courts of Ap
peals in 18*91, 94 patent appeals to the respective circuit courts from the 
district courts replaced direct appeals to the Supreme Court.95 Since 
that time, critics have repeatedly suggested the establishment of a 
single court to hear all patent appeals from the district courts as a 
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means of achieving uniformity in the patent law.™ Indeed, since 1891 
various bills calling for the establishment of such a court have been 
introduced in Congress?7 Since patent cases often involve complex 
technological questions^8 it has been suggested that this court be staffed 
bv judges with technical backgrounds who would be better able to 
cope with these questions.™ 00'h^i^le the achievement of uniformity in 
the patent law and the increased likelihood of correct decisions would 
be the major advantages of a single court of patent appeals, proponents 
also have speculated that it would reduce the duration, cost, and volume 
of patent litigation.1™ 96 * * 99 100

96 ‘We shall never have a uniform and definite patent law, consistently applied, untll 
we have a single court of patent appeals independent of local sentiment, realizing a 
responsibility to fix the principles of the law and enforcing an harmonious application 
of these principles on the lower courts.” Subcomm. on Patents, Trademarks, and 
Copyrights of the Senate Comm. on the Judiciary, 85th Cong., 2d Sess., Single Court 
of Patent Appeals—A Legislative History 21 (Comm. Print 1959) (report of Patent 
Committee of National Research Council, 1919) [hereinafter cited as Single Court]; see 
Address by Frederick P. Fish, reprinted in 23 A.B.A. Rep. 506, 510 (1900).

"The first and salient advantage which will come from the court is that a patent will 
be what the United States professes to make it. It will be a patent for the United 
States.” Single Court 22 (statement of Judge Learned Hand, 1919). See Woodward, 
.4 Reconsideration of the Patent System as a Problem of Administrative Law, 55 Harv. L. 
Rev. 950, 960-62 (1942); Brown, The Situation Confronting Our Patent System, 21 
J. Pat. Off. Soc’y 159, 180 (1935); Rice, A Court of Patent Appeals, 17 J. Pat. Off. 
Soc’y 18 (1935); Reynolds, In Favor of a Single Court of Patent Appeals, 13 J. Pat. 
Off. Soc'y 596 (1931).

-•* For a complete history of the congressional bills to establish a single court of 
patent appeals, see Single Court 3-9, 25-28.
'' This fact has on occasion been acknowledged by members of the judiciary. 

“Neither courts nor ordinary juries are perfectly adapted to the investigation of 
mechanical and scientific questions.” Cochrane v. Deener, 94 U.S. (4 Otto) 780, 784 
(1877). Judge Learned Hand in commenting on the use of technical judges in Germany 
stated that they “can intelligently pass upon the issues without groping blindly among 
testimony upon matters wholly out of their ken.” Parke Davis & Co. v. H.K. Mulford 
Co., 189 F. 95, 115 (2d Cir. 1911). More recently, after concluding that claims for a 
polyphase synchronous machine were invalid, Judge Wyzanski stated, “of course, such 
a judgment by a layman in a field of advanced technology is less likely to reflect 
original thought or expression than a deliberate, informed conscientious choice between 
preferred courses of action. It is no service to the integrity of the process of justice 
or the development of the law for a judge to pretend otherwise.” Nyyssoncn v. Bcndix 
Corp.. 137 U.S.P.Q. 853, 860 (D. Mass. 1963), aff'd, 342 F.2d 531, 144 U.S.P.Q. 555 (1st 
Cir.), cert, denied, 382 U.S. 847, 147 U.S.P.Q. 540 (1965).

99 Single Court 32 (statement of FI.C. Parker, American Chemical Society, 1936); 
Brown, The Situation Confronting Our Patent System, 21 J. Pat. Off. Soc’y 159, 181-84 
'1939); Harris, A Dual Patent Program: To Increase Patent Reliability and Decrease 
Litigation Costs, 13 IDEA 1, 17-18 (196*9); Rice, A Court of Patent Appeals, 17 J. 
Pat. Off. Soc’y 18, 27 (1935); Zugclter. Suggestions for Some Improvements in Our 
Patent System, 23 J. Pat. Off. Soc’y 62, 65 (1941).

100 Single Court 32-33 (statement of Conway P. Coe, Commissioner of Patents, 
1937); id. at 30 (statement H.D. William, patent attorney, 1936).
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On the other hand, substantial arguments have been cited by the 
American Bar Association and other writers in opposition to the 
single court of patent appeals: (1) such a court would not insure 
uniformity in the patent law;™1 (2) the problem arguably is insuf
ficient to warrant the establishment of such a courts™ (3) a single 
court would create undue expense and hardship on litigants, since 
appeals from district court decisions would have to be taken to Wash
ington (or wherever else the court would sit) instead of the more 
localized circuit court of appeals/™ (4) a court composed of specialized 
patent judges would be less qualified to decide other questions arising 
on appeal which do not relate strictly to patent matters, such as juris
diction, pleadings, and admissibility of evidence^ (5) judges on a 
specialized patent court would become technical and narrow-minded, 
and patent law would not develop at a rate comparable to that in 
other areas of the law;™5 (6) the forecast benefits of expert knowledge 
would not be realized in any substantial degree since expertise in one 
complex scientific area (i.e., polymer chemistry) would not be of 
assistance in a different technical field (i.e., electronic circuits).™6

101 “Creation of the proposed Court of Appeals [would not] afford insurance against 
the alleged anomaly of having some defendants concluded by judgments under patents 
where others, who had equally invaded the same patents, enjoyed immunity under 
judgments finding such patents valid or not infringed . . . .” Id. at 446. See Lane, 
Why A Single Court of Patent Appeals is Not Necessary, 13 J. Pat. Off. Soc’y 569, 583 
(1931).

102 Single Court 32 (statement of M. Blenko, patent attorney, 1937); id. at 13 (state
ment of T. J. Johnson, patent attorney, 1908); id. at 11-12 (statement of Boston Patent 
Lawyers, 1906). See Patent Statistics, supra note 4, at 2. “This study suggests that 
conflicts as to the validity of a patent litigated in more than one circuit may not be so 
frequent as to constitute, by itself, a valid reason for a Single Court of Patent Appeals.” 
ZJ.

103 Single Court 11 (statement of Boston Patent Lawyers); Lane, supra note 101, at 
582; Mcroni, Comments and Observations Concerning Recommendations in Report of 
the National Patent Planning Commission, 26 J. Pat. Off. Soc’y 117, 125 (1944).

104 Lane, supra note 101, at 584; Rifkind, A Special Court for Patent Litigation? The 
Danger of a Specialized Judiciary, 37 A.B.A.J. 425 (1951); Wright, supra note 42, at 
732-33 (1965).

loo Lane, supra note 101, at 585; see Rifkind, supra note 104, at 425-26.
io« Judge Rifkind concludes that: “Judges [on this court] will . . . prove to be non

experts except only with respect to the patent law itself. But knowledge of the patent 
law has never presented any grave problem. The patent law presents no greater dif
ficulties to its mastery than any other branch of the law.” Rifkind, supra note 104, 
at 426.

Therefore, while a single court of patent appeals would do much to 
eliminate the problem of conflicting decisions and the consequent un
certainty and harassment potential inherent in the present system, the 
majority of observers feel that to channel all patent cases to a single 101 102 103 104 * *
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judicial body would be detrimental to the development of patent law. 
Thus, it would appear that a proposal for the enactment of a special 
court of patent appeals is not a practical solution to the problems of 
the present system.^ For purposes of analogy, however, it is interesting 
to note that, while technically speaking the judgment of a single court 
of patent appeals would remain in personam, the practical effect would 
be similar to an in rem judgment, since such a court would be highly 
unlikely to reverse itself in reviewing subsequent litigation over the 
same patent. The single court proposal, therefore, differs from the “in 
rem’ proposal only in procedural form.^

IN REM INVALIDITY

In 1965, President Johnson established a commission to study the 
patent laws and procedures of the United States and to suggest solu
tions to existing problems.^ The President’s Commission on the Patent 
System subsequently recommended that a final adjudication by a fed
eral court, declaring a patent claim invalid, be in rem, and that the 
cancellation of such claim be indicated on all patent copies subsequently 
distributed by the Patent Office?™ Members of the President’s Com
mission and other proponents of in rem invalidity state that there are 
few valid reasons for permitting a patentee to relitigate the issue of 
validity or harass others on the basis of a claim which has been adjudi
cated once and held invalid.* 108 109 * 111 112

D7 The proposal for a single court of patent appeals lost much support when, in 
1918, the American Bar Association abandoned it because of war conditions. Report 
of the Committee of Patent, Trademark, and Copyright Law, 4 A.B.A.J. 471, 479 
(1918). In the following year the ABA came out against such a proposal. Report of 
the Committee of Patent, Trademark, and Copyright Law, 5 A.B.A.J. 440, 441-46 (1919). 
The last Congressional bill calling for the enactment of a special court of patent appeals 
was S. 3744 which was introduced in 1956. S. 3744, 84th Cong., 2d Sess. (1956).

108 See notes 162-64 infra.
109 Exec. Order No. 11,215, 3 C.F.R. 299 (1965).
no Comm’n on Patents, Report, supra note 1, at 39.
in ld.\ 1968 Hearings 731 (statement of General Counsel of Department of Com

merce); 1961 Hearings 151 (statement of Assistant Attorney General); 1966 A.B.A. 
Rep., supra note 56, at 80.

112 In any action in a Federal court in which the issue of the validity or scope 
of a claim of a patent is properly before the court ... a final adjudication, 
from which no appeal has been or can be taken, limiting the scope of the 
claim or holding it to be invalid, shall constitute an estoppel against the 
patentee, and those in privity with him, in any subsequent Federal action,

Senate Bill No. 1042, introduced in 1967, contained a provision 
substantially incorporating the Commission’s proposal regarding in rem 
invalidity.”2 While the proposal for in rem invalidity would appear 
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to be an improvement over the present system, it is clear that such 
a system would itself engender some inequities, particularly with re
spect to the patentee.n3

One particular problem presented for the patentee by any system 
which results in a binding, conclusive determination regarding validity 
is the possibility of “overreaching.” This possibility most frequentlv 
arises when a patentee seeks to expand the interpretation of his claims 
in order to make out a case of infringement against a person with a 
device somewhat different than the exact one originally envisioned by 
the inventor. In so doing, he incurs the risk that the broadened claims 
may read not only on the accused device, but also on the prior art. 
In this situation, the court may take either of two alternative approaches: 
(1) it may declare the claim invalid,n4 or (2) it may simply refuse to 
interpret the claim so broadly that it encompasses the prior art, and

and may constitute an estoppel in such other Federal actions as the latter 
court may determine, involving such patent.

S. 1042, 90th Cong., 1st Sess., § 294(a) (1967). This provision differs from the Presi
dent’s Commission recommendations in that it would work an estoppel against the 
patentee whose claims had been declared invalid as opposed to an automatic cancella
tion of the invalid claims. While there may be some procedural distinctions between 
the two proposals, the practical effects were the same. See In Rem Invalidity, supra 
note 6, at 931.

113 See 1961 Hearings, supra note 8, at 236 (statement of Jacob Rabinow, President, 
Rabinow Engineering Division, Control Data Corporation). Each time the patentee 
asserts his patent he must place the validity of his patent in jeopardy. If the patent is 
held valid he may continue with the suit, but because the decision is not binding, he 
must continue to relitigate the issue of validity each time he attempts to enforce his 
patent. But even after several successes, if the patent is once held invalid, he is finished, 
forever. Thus, under a system of in rem invalidity, litigation to the patentee would be 
like a game of chance with a coin which has a losing side and a neutral side: he could 
never win, but may continue to flip until he has lost. It has been argued that such a 
one-sided approach diminishes the ability of the patent system to furnish an incentive for 
invention and innovation. See 1966 A.B.A. Rep., supra note 56, at 81; Schwartz, supra, 
note 27.

Such a system seems especially unfair if the patent has been held valid in several 
decisions before being held invalid. See Nickerson v. Pep Boys—Manny, Moe, & Jack, 
247 F. Supp. 221, 224, 148 U.S.P.Q. 125, 127 (D. Del. 1965); 1968 Hearings 603 (state
ment of Houston Patent Law Association); 1961 Hearings 337 (statement of J.B. 
Peterson, Continental Oil Company); Id. at 310 (statement of Aerospace Industries 
Association of America, Inc.); American Bar Association, Section of Patent, Trade
mark and Copyright Law, 1967 Summary of Proceedings 27.

On the other hand, however, it must be acknowledged that, as a practical matter, a 
prospective user of the patented invention will rarely refuse a license under a patent 
which has been litigated and found valid even once, since statistics show that the 
chances of a reversal are quite small. See note 9 supra and accompanying text. There
fore, only very seldom will a patent, which has been upheld repeatedly, be attacked on 
the ground of invalidity, and even more seldom will such a patent be held invalid.

U4 See Pigott, Equivalents in Reverse, 48 J. Pat. Off. Soc’y 291, 308-19 (1966).
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thus hold the claim not infringed.1™ If the claim is conclusively de
clared invalid, the patentee will be precluded from asserting the patent 
against a later infringer, even though the infringing device is in no 
wav found in the prior art.

The inequity of making only holdings of invalidity final, thereby 
requiring that the patentee relitigate the issue of validity each time 
he sues and subjecting him to a continuing threat of conclusive invalidity 
should he at any time over-reach, suggests that, if possible, it might 
be more desirable to fashion a system in which findings of both in
validity and validity would be conclusive?™ While this inequity might 
be greatly ameliorated through a liberal predisposition on the part 
of the courts to interpret claims narrowly, whenever necessary, and 
to prefer a finding of noninfringement to a finding of invalidity,1“ 
the likelihood of such an approach is lessened by the Supreme Court’s 
indication that of the two issues—validity and infringement—validity 
more greatly affects the public interest, making it better practice for 
the district courts to reach the validity question?™

Thus, while a system of in rem invalidity would lessen the problem 
of conflicting decisions, it is only partially satisfactory from the view
point of the patentee?™ If feasible, a system including in rem validity 
would seem more desirable.

OTHER SUGGESTIONS

Since more than 60 percent of all patents reaching a final adjudica
tion by an appellate court are held invalid,120 it has been suggested that

n5E.g., Foster Cathead Co. v. Hasha, 382 F.2d 761. 765, 155 U.S.P.Q. 177, 180 (5th Cir. 
1967); United States Plywood Corp. v. General Plywood Corp., 370 F.2d 500, 507, 
152 U.S.P.Q. 80, 86 (6th Cir. 1966); Wire Tie Mach. Co. v. Pacific Box Corp., 107 
F.2d 54, 55, 43 U.S.P.Q. 128, 129 (9th Cir. 1939); Trico Prod. Corp. v. Delnian Corp.. 
199 F. Supp. 231, 242, 132 U.S.P.Q. 316. 325. 327 (S.D. Ia. 19(61). See generally Pigott. 
supra note 114, at 319-30.

116 See notes 156-64 infra and accompanying text.
117 Harries v. Air King Prod., 183 F.2d 158, 161-63, 86 U.S.P.Q. 57, 60-61 (2d Cir. 

1950). See generally Patent Scaffolding Co. v. Up-Right, Inc., 194 F.2d 457, 93 U.S.P.Q. 
80 (9th Cir. 1952). There is, however, some support for the proposition that if courts 
can find patents noninfringed, either as interpreted by the patentee or as narrowed by 
the court, they should refrain from holding the patent valid, to avoid deciding hypo 
thetical cases. Altvater v. Freeman, 319 U.S. 359, 363, 57 U.S.P.Q. 285, 288 (1943).

118 Sinclair & Carroll Co. v. Interchemical Corp., 325 U.S. 327, 330, 65 U.S.P.Q. 297. 
299 (1945).

119 The proposal has been omitted from subsequent patent reform bills. See S. 2756. 
91st Cong., 1st Sess. (1969) (most recent patent bill); S. 1246, 91st Cong., 1st Sess. (196*9);  
S. 3892, 90th Cong., 2d Sess. (1968).

120 See Patent Statistics, supra note 4. at table 20. at 24-25. During the period 
1949-58 some 400 patents were held invalid while 140 patents were held valid and 102 
patents were held not infringed. Id. at 25.
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the solution to the problems inherent in the present system is to “beef 
up” the patent office examination procedure so that more valid patents 
are issued.^1 While the problems of the present system of patent liti
gation would be somewhat alleviated if the presumption of validity 
which attaches to a newly issued patent^ were strengthened, they 
would still exist as long as there is a reasonable probability that a court 
might someday declare a claim to be invalid. Improvements in the 
examination procedure alone, therefore, will not solve the problem 
of finality in patent litigation.

In addition to the establishment of a single court of patent appeals 
and in rem invalidity, the suggestion has been made that attorney fees 
be awarded to the defendant in an action where the claims at issue 
are found invalid if these same claims were adjudicated invalid in a 
previous action.^3 Not only is the effectiveness of such a provision 
difficult to predict, but it would tend to favor the large, wealthy, cor
porate patentee124 over the individual inventor and place an unfair 
burden on patentees generally.125

Since patent cases often involve complex technological questions,^ 
the use of neutral experts and technical advisors has been suggested.^

121 Harris, supra note 99, at 7.
122 35 U.S.C. § 282 (Supp. V, 1970).
123 A recent Congressional bill incorporated such a provision. S. 2756, 91st Cong.., 

1st Sess. § 285 (1969). The bill provides that attorney fees shall be awarded “if the 
court finds there was no reasonable grounds” (emphasis added) for bringing suit. What 
constitutes reasonable grounds for a second suit is left undefined. Such a bill might 
merely codify the present law which states, “[t]he court in exceptional circumstances 
may award reasonable attorney fees to the prevailing party.” 35 U.S.C. § 285 (1964). 
Subsequent suits on previously held invalid claims have been interpreted to constitute 
“exceptional circumstances.” Tidewater Patent Dev. Co. v. Kitchen, 371 F.2d 1004, 1013, 
152 U.S.P.Q. 36, 43 (4th Cir. 1966). See Schwartz, supra note 27, at 655-57.

124 Clearly, the large corporate litigant is vastly more capable of paying such fees. 
Such a provision, therefore, would represent a bar only to small corporations and 
individual litigants. It is significant to note that during the period 1939-55, 58.51 
percent of all patents were issued to corporations. Subcomm, on Patents, Trade
marks, and Copyrights of the Senate Comm, on the Judiciary, Distribution of 
Patents Issued to Corporations (1939-55), S. Doc. No. 23, 4th Cong., 2d Sess., at table 1, 
at 3 (1957). During this period each of 394 corporations received more than 100 patents 
while 38 corporations received more than 1000 patents each. General Electric Company, 
the leader, received 10,757 patents. Id. at 19-29.

125 It is interesting to note that no one has suggested that defendant-infringers should 
be liable for the plaintiff-patentee’s attorney fees if the validity of previously held valid 
claims is reaffirmed.

126 See note 98 supra.
127 Subcomm, on Patents, Trademarks, and Copyrights of the Senate Covem. on 

the Judiciary, 85th Cong., 1st Sess., The Role of the Court Expert in Patent
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W i hile this suggestion might assist the court in a particular patent case,128 
it would not eliminate the problems of inconsistent adjudications and 
harassment. Similarly, it has been suggested that the validity of a patent 
should be determined before a technically qualified tribunal.^ How
ever, the same objections that were raised against a single court of 
patent appeals^ are applicable here.

Litigation 87-91 (Comm. Print 1958); Pravel, The Need for the Impartial Expert in 
Patent Litigation, 46 J. Pat. Off. Soc’y (1964).

Under the present law a judge has the right to empanel an expert advisory jury in 
in equitable actions, Fed. R. Civ. P. 39(c), and to refer the case to an expert master, Id. 
53(b). However, the use of a master in patent litigation has been sparingly employed. 
Patent Statistics 4, table 11, at 17. This is probably because the reference to a master 
“shall be the exception rather than the rule,” Fed. R. Civ. P. 53(b), and the rule has been 
given a narrow interpretation by the Supreme Court. See LaBuy v. Howes Leather 
Co., 352 U.S. 249 (1959).

128 See, e.g., International Nickel Co. v. Ford Motor Co., 166 F. Supp. 551, 553, 667, 
119 U.S.P.Q. 72, 74, 85 (S.D.N.Y. 1958); Deering, Milliken & Co. v. Tempo-Resisto 
Corp., 160 F. Supp. 463, 486, 116 U.S.P.Q. 387, 404 (S.D.N.Y. 1958); Helene Curtis Ind., 
Inc. v. Sales Affiliates, Inc., 105 F. Supp. 886, 906, 93 U.S.P.Q. 398, 414 (S.D.N.Y. 1952); 
International Nickel Co. v. Ford Motor Co., 166 F. Supp. 551, 553, 667, 119 U.S.P.Q. 
72, 74, 85 (S.D.N.Y. 1958); Deering, Milliken & Co. v. Tempo-Resisto Corp., 160 F. 
Supp. 463, 486, 116 U.S.P.Q. 387, 404 (S.D.N.Y. 1958).

129 Harris, supra note 99, at 14-24; 1966 A.B.A. Report, supra note 56, at 46.
130 See notes 103-105 supra and accompanying text; 1966 A.B.A. Rep. 81 (statement 

of W. Brown Morton, Jr.).
131 35 U.S.C. § 261 (1964).
132 E.g., William Cramp & Sons Ship & Engine Bldg. Co. v. International Curtis 

Marine Turbine Co., 246 U.S. 28, 39-40 (1918); Continental Paper Bag Co. v. Eastern 
Paper Bag Co., 210 U.S. 405, 424-25 (1908); James v. Campbell, 104 U.S. 356, 358 (1882).

In Rem Action

Another solution to the problem would be to give the adjudication 
an in rem effect as to both the validity and invalidity of the patent. 
The concept of in rem determination is widely accepted in connection 
with real and personal property. Patents possess many of the char
acteristics of property which is subject to in rem actions, and since the 
rationale of in rem actions seems to apply to the litigation of patent 
validity, the proposal appears to be reasonable.

The Patent Right as Property. By statute, patents have many of
the attributes of personal property.^1 This property right in patents 
has long been recognized and zealously protected by the Supreme 
Court.132 Nevertheless, because it consists primarily of the right to ex
clude others from the practice of a conception, the exact nature of the 
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“property” interest has been most difficult to define.133 Even without 
an exact definition, it has been recognized that patent rights “are 
rights of property at once dignified, honorable and strong.” 134 135 136 137 138 139 140 141 142 It has 
even been asserted that the patent rights represent the highest form of 
property, because the patentee has done far more than merely take 
title to property already in existence—he has created the subject matter 
himself through the exercise of his own inventiveness?35 Because the 
patent right centers on the legal relations of persons with respect to 
property, albeit incorporeal property, Mr. Justice Holmes considered 
it to be “property carried to the highest degree of abstraction—a right 
in rem to exclude, without a physical object or content.”

133 “The property in a patent, for example has been called a franchise, a chose in 
action, a contract, a right in rem, an inchoate right, and even on occasion, no propertv 
at all.” E. Ini.ow, The Patent Grant 11 (1950); see id. at 83.

1344 Walker, Patents § 208 (Deller 2d cd. 1965).
135 Id. at § 219.
136 1 Holmes-Pollock Letters 53 (M. Howe cd. 1941).
137 4 Walker, supra note 134, at § 221.
138 Fox Film Corp. v. Doyal, 286 U.S. 123, 13 U.S.P.Q. 243 (1932).
139 Broderick v. Neale, 201 F.2d 621, 624, 96 U.S.P.Q. 82, 84-85 (10th Cir. 1953).
140 Int. Rev. Code of 1954, § 1235.
141 William Cramp & Sons Ship & Engine Bldg. Co. v. International Curtis Marine 

Turbine Co., 246 U.S. 28, 39-40 (1918); James v. Campbell, 104 U.S. 356, 358 (1882) 
The government does, however, have the power to take patent rights under eminent 
domain. 246 U.S. at 44; Crozier v. Fried. Krupp Akticngescll-schaft, 224 U.S. 290, 306• 
07 (1912):

142 Though the most intangible form of property, it still, in many characteris
tics is closer in anology to real than to personal estate . . . [I]t cannot be

■ lost or found; it is not liable to casualty or destruction; it cannot pass by 
manual delivery ... it may be disposed of, territorially, by metes or bounds;

i ¡it • has a system of conveyancing by deed and registration; estates may be 

A patent right, however, carries with it more of the indicia and 
consequences of property than the mere right to exclude. Patents would 
be the proper subject matter of a federal tax, although Congress has 
never exercised its power to levy such a tax?37 States likewise may 
tax patents and the income they generate in the same manner as any 
other property?38 For federal income tax purposes, it has been held 
that income from a license is analogous to rental income and is there
fore taxable as ordinary income?'™ Furthermore, the transfer of sub
stantial rights in the patent is treated for tax purposes as the sale of a 
capital asset.™0 Patent rights, even though granted by the government, 
are subject to the Constitution, and may not be “appropriated even 
for public use without adequate compensation.” w

Despite statutory language to the contrary, the patent right, in many 
respects, is more closely analogous to realty than to personalty?42 Un
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like personalty, ownership of a patent cannot pass by manual delivery; 
to be effective against third parties, transfers must be in writing and 
recorded at the Patent Office.^ “[Issuance of a patent and recordation 
in the Patent Office constitutes notice to the world of its existence.” 
Just as the recordation of a deed provides constructive notice of the 
state of title of land,143 144 145 * the recording of an as^^ig^n^ment in the Patent 
Office imparts such notice to all the worlds

created in it . . . and the statutory action for infringement bears a much 
closer relationship to an action in trespass than to an action in trover and 
replevin. It has, too, what the law of property has, a system of user by 
license.

Solomons v. United States, 21 Ct. Cl. 479, 483 (18^), aff'd, 137 U.S. 342 (1890).
143 35 U.S.C. § 261 (1964); see 37 C.F.R. 1.331--334 (1970) (United States Patent 

Office Rules of Practice applicable to recordation of as^si^i^r^^i^its); Exec. Order No. 
9424, 37 C.F.R. §§ 7.1-.7 (1970) (separate register for government rights and interests).

144 Wine Ry. Appliance Co. v. Enterprise Ry. Equip. Co., 297 U.S. 387, 393, 28 
U.S.P.Q. 299 (1936).

I« See, e.g. Pa. Stat. Ann. tit. 21, § 444 (1955).
i46Teall v. Schroeder, 158 U.S. 172, 178-79 (1895).
147 Carbice Corp. v. American Patents Dev. Corp., 283 U.S. 27, 33, 8 U.S.P.Q. 211, 

213 (1931); Thompson-Houston Elec. Co. v. Ohio Brass Co., 80 F. 712, 721 (6th Cir. 
1897).

148 “By our law, judgment against one joint trespasser, without full satisfaction, is no 
bar to a suit against another for the same trespass." Birdsen v. Shailiol, 112 U.S. 485, 489 
(1884) (emphasis added), quoted in Aro Mfg. Co. v. Convertible Top Replacement Co., 
377 U5. 476, 501, 141 U.S.P.Q. 681, 692 (1964); See Solomons v. United States, 21 
Ct. Cl. 479, 483 (188(6).

149 A. Smith, Patent Law—Cases, Comments and Materials 849 (rev. cd. 1964).
150 35 U.S.C. § 287 (1964).
15128 U.S.C. § 1D0(b) (1964) (venue for infringement suits).
152 35 USS.C. § 154 (1964).
153 Id. § 112 (Supp. V, 1970).

An action for the infringement of a patent is an action in tort,147 
which the Supreme Court has likened to the specific tort of trespass.148 149 150 
The late Judge Smith of the Court of Customs and Patent Appeals had 
no conceptual difficulty concurring fully with this analogy.1^ In order 
to recover damages for the “trespass,” the patentee must first put the 
infringer on notice that the invention is patented by marking the arti
cles, sending actual notice, or filing suit?™ a practice similar to the 
“posting” of land. In addition, the action may be brought in the dis
trict where the act of “trespass” took place?51 152

The actual “letters-patent” resemble a deed in many respects. Every 
patent constitutes “a grant to the patentee, his heirs or assigns, for 
the term of seventeen years ... of the right to exclude others” from 
the property?™ Furthermore, every patent concludes with one or more 
claims which point out and distinctly claim the subject matter of the 
invention.153 These claims have long been likened to the legal descrip
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tion of land contained in a deed, as they measure and limit the grant 
to the patentee.154 Any aspect of the invention which is disclosed but 
nor encompassed bv the claims is thereby dedicated to the public 
domain.154 155

154 Marconi Wireless Co. v. United States, 320 U.S. 1, 23, 57 U.S.P.Q. 471, 481 
(1943); Milcor Steel Co. v. George A. Fuller Co., 316 U.S. 143, 145-56, 53 U.S.P.Q. 
268, 270 (19412); Smith v. Snow, 249 U.S. 1, 16, 24 U.S.P.Q. 26, 32 (1935); see Solomons 
v. United States, 21 Ct. Cl. 483 (1886). “[TJhey [the claims] must, like the legal descrip
tion in a deed for lands, define the limits and boundaries of plaintiff’s asserted property. 
If there is to be a recovery, the invention defined in the claims . . . must have been 
appropriated by the defendant.” A. Smith, supra note 149, at 850.

155 Mahn v. Harwood, 112 U.S. 354, 360-61 (188-4); /Miller v. Brass Co., 104 U.S. 350, 
352 (1881). The problems arise because, unlike the description of physical property 
which is susceptable to exact mathematical measurement, reference to a plat, or de
lineation by landmarks, the claims must attempt to describe an abstract conception. 
See Kraft Foods Co. v. Walther Dairy Prods., 234 F.2d 279, 110 U.S.P.Q. 3 (7th Cir. 
1956). “The critical claims are communications of . . . intellectual conceptions . . . 
developed . . . after research and experiment .... Words, the outer wrappings used 
to bundle ideas for delivery to auditors and readers, arc often the tools for tortured 
logic.” 234 F.2d at 283; 110 U.S.P.Q. at 6. Nevertheless, the claims purport to enscribc 
a line “that you intentionally may go as close to [sicl ... as you can if you do nor 
pass it.” Superior Oil Co. v. Mississippi, 280 U.S. 390, 396 (1930).

156 Carbice Corp. v. American Patents Dev. Corp., 283 U.S. 27, 33, 8 U.S.P.Q. 211, 
213 (1931); Thompson-Houston Elec. Co. v. Ohio Brass Co., 80 F. 712, 721 (6th Cir. 
1897).

157 35 U.S.C. § 281 (1964). An injunction may be granted, or damages awarded. Id. 
§§ 283, 284.

158See Aghnides v. Holden, 226 F.2d 949, 951, 107 U.S.P.Q. 195, 197 (7th Cir. 1955) 
(Schnackenberg, J., concurring); Ronson Art Metal Works, Inc. v. Brown & Bigelow, 
Inc., 104 F. Supp. 716, 721-27, 93 U.S.P.Q. 210, 213-14 (S.D.N.Y. 1952). Indeed the 
statutory definition of infringement is phrased in personal terms. Subsections (a), (b), 
and (c) of section 271 essentially begin with the word “whoever.” 35 U.S.C. §§271 (a), 
(b), (c) (1964).

159 35 U.S.C. § 282 (Supp. V, 1970).
160 The Supreme Court has recognized that “|i]t is the public interest which is 

dominant in the patent system.” Mercoid Corp. v. Mid-Continent Inv. Co., 320 U.S. 
661, 665, 60 U.S.P.Q. 21, 24 (1944). A fortiori, the public has an interest in a lesser 
included part of the system, namely the claims at issue. Notes 43-49 supra and ac
companying text. See notes 4-26, 61-68 supra and accompanying text. Certainly the 
patentee has an acute interest in the finality of litigation on the validity of his claims, 
as do the industries most closely related to the' art involved. See notes 50-60, 69-76 supra 
and accompanying text.

IN REM VALIDITY

Patent infringement is a tort,156 157 * 159 160 and the remedy provided by statute 
is a civil action.157 While such an action has always been considered in 
personam,158 rhe statutory defense of invalidity151* raises questions which 
are highly suggestive of an in rem determination?^ The precise question 
presented by such a defense is the right of the patentee to exclude all 
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others from use of the subject matter of the claims at issue or, con
versely, the right of the public to free and unencumbered use of the 
intellectual property, as defined by those claims.161 The effect of a 
judgment in rem with regard to the validity of the claims would be 
to conclude all persons as to their interests in the intellectual property 
so circumscribed.162 163 164 Because claims that are held invalid become public 
property and arc therefore unenforceable,™3 an in rem action would 
achieve the desirable result of a final determination of whether cer
tain aspects of the invention are within the public domain.™4

161 This aspect becomes especially apparent when viewed from the perspective of 
an action for a declaratory judgment that the claims are invalid under 35 U.S.C. § 2201 
(196-1), which gives potential infringers the right to bring an action for declaratory 
judgment to adjudicate the validity of those claims of a patent which are the subject 
of a justiciable controversy. In such an action, the plaintiff, who is an accused or 
threatened infringer, is affirmatively asserting his right to practice the invention in 
derogation of the patent right because he claims the subject matter is in the public 
domain and therefore all members of the public are free to use it.

162 RESTATEMENT OF JUDGMENTS § 73( 1) (1942).
163 Kananen, supra note 27, at 132 (1966).
164 One argument which might be raised against the in rem proposal is that it would 

foster increased forum shopping. Although the number of courts available to litigate 
the issue is somewhat narrowed by the requirements of venue and process, the specter 
of “forum shopping” is still inevitably present.

That forum shopping exists under the present system cannot be denied. One com
mentator has observed that “(a]t certain periods certain circuits are said to be strongly 
‘antipatent’, whereas other circuits are said to be strongly ‘propatent’.” 1968 Hearings, 
supra note 9, at 473 (statement of Manufacturing Chemists Association). Therefore, it 
is not surprising that potential litigants study the decisions of the various appellate courts 
and the opinions of the district judges before deciding on the forum for litigation. 
Opponents of in rem invalidity argue that the availability of so many courts capable 
of rendering a conclusive judgment of invalidity' would put an “enlarged premium 
on forum shopping.” 1966 A.B.A. Rep., supra note 56, at 82; see Schwartz, supra note 
27, at 652 (1967). This criticism will most certainly be raised against the insitant pro
posal calling for the determination of validity (and invalidity) to be in rem. There 
is no dispute that forum shopping exists under the present system, nor that under 
a system of one adjudication the consequences of choosing a favorable forum would 
be correspondingly greater. However, there is some doubt as to whether the actual 
choice of the forum is even a valid consideration. See Kerotest Mfg. Co. v. C.-O.-Two 
Fire Equip. Co., 342 U.S. 180, 185, 92 U.S.P.Q. 1. 3 (1952). Even if it is, the considera
tion of which courts and judges are the most “pro” or “anti” patent is only one of 
several factors to be evaluated when deciding whether or not to litigate. In Rem 
Invalidity, supra note 6, at 904-05. Although the incentives would be manifest to a 
greater degree under the instant proposal than under the present system, it is difficult 
to predict how heavily this consideration will be weighed by parent attorneys.

In considering the feasibiliity of making litigation of the validity of 
the claims an action in rem, the following criteria are relevant: (1) 
the interests of the state and those persons concerned must require an 
end to litigation; (2) rights in a thing must be involved; (3) the 
court must have jurisdiction; (4) a reasonable opportunity must be 
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afforded to all persons to litigate their rights with respect to the res, 
so adequate notice is required; and (5) the judgment of the court must 
be final.™5

Interest of State and Persons Require Finality. “Where the pro
ceeding affects the interests in the thing, not merely of particular per
sons, but of all persons in the world, it is called a proceeding in rem.” 
Because the patent right represents a monopoly interest in the subject 
matter of the invention, and because the economic importance of the 
monopoly must be balanced against the underlying purpose of the patent 
grant, the public interest in patents is strong enough to require a 
single adjudication of validity.™7

The Rights in a Thing Must Be Involved. “The thing may be
land, or a vessel or other chattel, or a document or a chose in ac
tion.” 168 Clearly, the interest in the intellectual property as defined by 
the lettcrs-patent is a proper subject for such action.160

The Court Must Have Jurisdiction. Traditionally, in rem ac
tions are based upon the jurisdiction of the court over the res rather 
than over the particular litigants?™ Because it is personalty, the situs 
of a patent has always been considered to be the situs of the owner?1 
although the situs for service by publication on nonresident patentees 
is in Washington, D.C?72 and patents are effective throughout the 
United States, its territories, and its possessions.^ Any United States 
District Court is competent to entertain litigation arising under the 
patent laws?74 W ihere the issue of validity arises collaterally in liti
gation which is primarily based on a state cause of action, such as a 
license or assignment dispute, “[t]he determination of such question 
is not beyond the competencv of the state tribunals.” 1™ Furthermore, 

ifi5 See note 160 supra.
1<ig Restatement of Judgments § 2, comment a at 12 (1942).
167 See note 160 supra and accompanying text.
168 Restatement of Judgments § 2, comment a at 12 (1942).
169 See notes 131-55 supra and accompanying text.
170 Hanson v. Denckla, 357 U.S. 235, 246 (1958) (res consisted of a trust); Great 

Atlantic & Pac. Tea Co. v. Smith, 75 F. Supp. 156, 160 (W.D. Ark.), aff’d, 170 F.2d 
474 (8th Cir. 1948) (res consisted of condemned spinach); United States v. Dean 
Rubber Mfg. Co., 71 F. Supp. 96, 97 (W.D. Mo. 1946) (res consisted of defective pro
phylactics); Restatement of Judgments § 32, comment a at 128 (1942).

171 A. Smith, supra note 152, at 1117.
172 35 U.S.C. § 293 (1964).
173 Id. § 154 (Supp. V, 1969); id. 5 11»(c).
174 28 U.S.C. § 1338 (196-4).
175 Pratt v. Paris Gas Light & Coke Co., 168 U.S. 255, 259 (1897); accord Pratt v.
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when the United States Government is sued for patent infringement, 
jurisdiction is vested in the Court of ClaimsV6 If a court exercises 
competent jurisdiction over a patent, it is not incorrect to state that 
the intellectual property represented by the patent has acquired a 
situs there for the purpose of that litigation.

Notices to Interested Parties. One of the distinguishing features
of in rem actions is that the court may acquire jurisdiction over nonresi
dents by constructive service of process.^ This jurisdiction is based 
on the presumption that “property is always in possession of its 
owner.” n8 Owners are presumed to have sufficient incentive and suf
ficient ability to keep track “of what concerns or may concern their 
[properry].” 17®

The validity of such a presumption in the field of patent law is 
somewhat dubious, and service of process, therefore, is one difficulty 
which might be encountered in a system of in rem invalidity.180 It 
is at least arguable, however, that because all that is known but not 
patented is considered to be in the public domain, possessors of un
patented ideas may be considered to be nonexclusive owners of intel
lectual property. Therefore, when a party develops a new idea, he 
must first investigate the patent situation before he can exploit it as a 
nonexclusive owner to determine whether he is in reality a non
exclusive owner or if exclusive ownership of the property has passed 
to another by virtue of the patent grant. He should be aware of the 
importance of staying informed of the status of the title to his intel
lectual property.^ One means of staying informed is to subscribe to 
the Official Gazette of the United States Patent Office, which publishes 
an abstract of the disclosure and one figure of the drawing of each

Haas, 118 Wis. 603, 85 N.W. 695 (1903); see Lear v. Atkins, 395 U.S. 653, 676, 162 
U.S.P.Q. 1, 10 (1968). It would seem reasonable that state courts would be as qualified 
as the district courts to determine the issue of validity in the relatively few cases they 
might hear, as they can call upon the entire body of federal case law as an adequate 
compensation for their Jack of direct experience. However, if this is felt to be inade
quate protection in view of the in rem nature of the action, perhaps removal as of right 
of the validity issue to a federal court would be in order. See 28 U.S.C. §§ 1338, 1441 
(1964).

176 28 U.S.C. § 1498 (1964).
177 Arndt v. Griggs, 134 U.S. 316 (1890); Restatement of Judgments § 32, comment 

f at 130-31 (1942).
178 Pennoyer v. Neff, 95 U.S. 714, 727 (1877).
179 Ballard v. Hunter, 204 U.S. 241, 262 (1907).
iso For a related discussion of due process problems concerning notice, see notes 

218-22 infra and accompanying text.
181 See note 52 supra and accompany inc text.
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patent granted, decisions in patent cases rendered by the courts and 
the Patent Office, notice of patent suits, indices of patents and other 
general information on a weekly basis?82 The notice of patent suits and 
of patent decisions is supplied to the Patent Office by the clerk of 
any court hearing such suit.183

182 35 U.S.C. § 11(a)(3) (196-4); U.S. Pat. Off., Manual of Patent Examining 
Procedure § 1703 (Rev. July 21, 1969).

183 35 U.S.C. § 290 (1964).
184 See Hanson v. Denckla, 357 U.S. 235, 244-45 (1958); Mullane v. Central Hanover 

Bank & Trust Co., 339 U.S. 306, 318-20 (1950); Restatement of Judgments §2, 
comment b, at 13 (1942).

185 339 U.S. 306 (1950).
186 Id. at 313-14.
187 See id. at 319. Even as to present beneficiaries with known residences, the Cour* 

held:
However, no such [personal] service is required under the circumstances 

.... The individual interest docs not stand alone but is identical with that 
of a class. The rights of each in the integrity of the fund . . . are shared by 
many other beneficiaries. Therefore notice reasonably certain to reach most 
of those interested in objecting is likely to safeguard the interests of all, 
since any objection sustained would inure to the benefit of all. We think 
that under such circumstances reasonable risks that notice might not actually 
reach every beneficiary arc justifiable.

Id.
188 One possible scheme for insuring adequate notice which would meet the standard 

of Mullane would consist of the following:
(1) Direct mail to all known, probable, and likely infringers.
(2) Constructive notice to possible infringers through publication in trade 

magazines and other journals.
(3) Constructive notice to all members of rhe public through publication

in the Patent Office Gazette.
This requirement would present no additional burden as it is presently provided. See
note 182 supra and accompanying text. Courts at their discretion will be able to aug
ment this scheme as the need arises.

One of the key issues in the validity of an in rem judgment is whether 
proper notice was afforded to all parties concerned.* 1 2 384 * In Mullane v. 
Central Hanover Bank & Trust Co.,1™ the Supreme Court considered 
a situation in which there existed a large number of persons claiming 
an interest in a trust. The Court held that, as to persons whose interests 
and identities were unknown, notice by publication was consistent with 
due process.186 The considerations taken into account by the Court in 
Mullane appear to apply with equal force to patent validity litigation.^ 
Therefore, when the in rem action is initiated by the placing of the 
validity of certain claims in issue, it could be made encumbent upon 
the patentee, if he intends to assert the conclusive judgment against 
others, to give adequate notice of that fact to all parties.1— The obvious 
purpose of the notice requirement is to afford an opportunity to all 
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interested parties^ to be heard, and adequate time should be allowed 
for any such parties to intervene.1^

189 The term “interested parties” must be defined in such a manner so as to include 
all persons having a present interest or a demonstrably probable interest m futuro but 
to exclude those persons having a mere speculative interest. Therefore, the following 
would be included: assignees, licensees, accused and threatened infringers, and those 
persons in industries which are likely to employ the subject matter of the claims at 
issue.

190 In a recent case the court allowed a period of 45 days after publication of notice 
in the Wall Street Journal for parties to “opt out” of a class declaratory judgment 
action as to patent validity. Technograph Printed Circuits, Ltd. v. Methode Elec
tronics, Ind., 285 F. Supp. 714, 727, 157 U.S.P.Q. 31 3, 322 (N.D. Ill. 1968).

101 Fed. R. Civ. P. 24(a) (2).
102 Id. Among the factors which the court could consider are inter alia the economic 

strength of the intervenors and their likelihood to litigate issues fully and vigorously; 
the diversity of the intervenors throughout the industry' and related arts to insure 
that all clauses of the claims at issue are considered; the contribution the intervenors 
will be able to add to the adjudication of validity; and the possibility’ of the intervenors 
being able to assert compulsory or permissive counterclaims (or additional complaints 
in the case of a declaratory judgment action) in order that as many claims as possible 
of the patent are litigated.

193 C. Wright, Handbook of the Law of Federal Courts §75, at 286 (1967) (here
inafter cited as Federal Courts].

194 See 28 U.S.C. § 2201 (1964); Fed. R. Civ. P. 13.
195 Fed. R. Civ. P. 13 (b).
196 Hartly Pen Co. v. Linde Pen Co.. 16 F.R.D. 141, 155, 102 U.S.P.Q. 151, 160 (S.D. 

Cal. 1954)/

Since the judgment in rem would effectively bind the entire public, 
interested parties will necessarily meet the requirements pertaining to 
intervention of right under Rule 24 of the Federal Rules of Civil Pro
cedure.™ The court has the discretion to deny or grant intervention 
of right, and must use this discretion to insure that the rights of all 
are adequately protected.^ Because the intervention is of right, no 
jurisdictional problems would be presented.^3 In an infringement suit, if 
the intervenor is a licensee or an accused or threatened infringer, he 
will be able to assert a counterclaim for a declaratory judgment finding 
the patent invalid.189 190 * * 193 194 If the counterclaim brings into issue additional 
claims of the patent, it will be a permissive counterclaim195 and inde
pendent jurisdiction must be found.196 Similar considerations apply 
when the intervenor is attempting to enter a declaratory judgment 
action. To encourage intervention, which in turn increases the likeli
hood of adequate representation and full consideration of all issues, 
intervention limited solely to the issue of validity should be allowed, 
and intervenors should be immunized from counterclaims of infringe
ment unless the patentee can satisfy venue and service of process 
requirements independent of their appearance in the suit at bar.
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Under this proposal, it would not be unreasonable to presume that 
persons who receive actual notice or who are in such a class that there 
is a strong probability of receipt of constructive notice, (for example, 
those in the same or a closely related industry) and who do not choose 
to intervene, have acquiesced to representation by the actual intervenors 
and have voluntarily waived their present right to litigate.^7 If the 
representation is competent, and if publication is adequate, then the 
risk of the presumption being in error would appear to be justifiable, as 
is the risk that persons with less readily ascertainable interests might 
not get actual notice at all.

19? This does not suggest that persons without actual notice have waived their rights 
to seek later relief. See notes 216-28 infra and accompanying text. Persons whose 
present interests are so slight that it is not likely that they received the benefit of con
structive notice can in some circumstances be considered protected by the representation 
of others with a more immediate stake in the outcome. See Mullane v. Central Hanover 
Bank & Trust Co., 339 U.S. 306, 313-14, 318-20 (1950). Upon a proper showing, they 
might also be able to avail themselves of relief under Fed. R. Civ. P. 60(b).

198 An action for declarator)7 judgment requires a justiciable controversy in order 
to meet both statutory and constitutional requirements. 28 U.S.C. § 2201 (1964); US. 
Const. art. Ill, § 2; see Aetna Life Ins. Co. v. Haworth, 300 U. S. 227, 240 (1937). When 
a patentee sues an alleged infringer, a justiciable controversy automatically exists. 
However, when potential infringers seek a declaratory judgment against the patentee 
they must show that they have been actually threatened, either directly or indirectly, 
with suit. Technical Tape Corp. v. Minnesota Mining & Mfg. Co., 200 F.2d 876, 878, 
95 U.S.P.Q. 406-07 (2d Cir. 1952). While the requirement of justiciable controversy 
has at times been given a rather liberal interpretation, Muller v. Olin Mathieson 
Chemical Co., 404 F.2d 501, 160 U.S.P.Q. 1 (2d Cir. 1968); Joseph Bancroft & Sons v. 
Spunize Co., 268 F.2d 522, 523, 122 U.S.P.Q. 110, 111 (2d Cir. 1959); Simmons Aero- 
cessories Ltd. v. Elastic Stop Nut Corp. of America, 257 F.2d 485, 118 U.S.P.Q. 187, 
190 (3d Cir. 1958), it is not enough that the person seeking the declaratory judgment 
is merely in the same industry as someone threatened with suit. Central Hide & 
Rendering Co., Inc. v. B-M-K Corp., 19 F.R.D. 290, 109 U.S.P.Q. 308 (D. Del. 1956); 
National Hairdressers & Cosmetologists Ass’n v. Philad Co., 3 F.R.D. 199, 200, 58 
U.S.P.Q. 465, 466 (D. Del. 1942). For a general commentary on the requirements of 
a justiciable controversy in patent cases, see Whinston, Justiciable Controversy Under 
the Federal Declaratory Judgment Act—Recent Developments in Patent Cases, 43 J. 
Pat. Off. Soc’y 565 (1961).

If a patentee were to bring an in rem action without an alleged infringer, no Article 
III controversy would exist and the court would be powerless to decide the issue. 
Otherwise, even if there were parties willing to contest the patentee’s claim of validity, 
the court would only be able to render an advisory opinion. Assuming arguendo that 
the court would have jurisdiction to hear such a matter, in patent cases, it is in the

Although the determination of validity is denominated in rem, that 
does not imply that the patentee, immediately after the issue of the 
patent, may bring an in rem action against the patent in order to 
achieve an uncontested decision of validity. The in rem aspect of the 
litigation is only triggered after the validity of claims of the patent 
is put into issue in a case which presents an actual controversy.^8
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The Decision of the Court Must Be Final. The principle that
an in rem judgment is universally binding is applicable only if final 
judgment is rendered in the original action.™9 The requirement of 
finality in this context, as in the general context of res judicata, is the 
same requirement of finality that is necessary to maintain an appeal.* 200 201 202 203 
Finalirv, however, does not imply that the entire course of the litigation 
must be concluded. Rather, the matters at issue must be concluded—the 
litigation may continue as to other matters^1 Because Rule 42 of the Fed
eral Rules of Civil Procedure2" gives the trial judge the power to order 
a separate trial on any claim or issue, and because a counterclaim for 
a declaration of invalidity may be stated as a cause of action separate 
from the main issue of infringement, separation of the issues of validity 
and infringement appears feasible from a purely procedural standpoint^3 
A final judgment might be had with respect to validity, while the 
issues of actual infringement, doctrine of equivalents, liability and 
damages continue to be litigated. Such a judgment could be made 
final as to those intervenors who were immunized from the in personam 
portion of the litigation, and the persons whom they represent, and 
therefore all the world, since their role in the action would be at an 

public interest for the court to decide only what is actually in issue. See Adams v. 
Burk, 84 U.S. 453, 455 (1873). These same considerations limit a properly invoked in 
rem determination of validity to those claims of the patent actually contested in an 
infringement or a declaratory judgment action.

ii>o Restatement of Judgments § 2, comment J at 14 01942).
200 See 28 U.S.C. § 1291 (196-4); Fed. R. Civ. P. 54; Restatement of Judgments §41, 

comment n at 162 (1942). See generally Federal Courts § 101.
201 Restatement of Judgments § 41, comment c at 162-63 (1942).
202 Fed. R. Civ. P. 42(b).
203 See Federal Courts § 97, at 378.. But see id. at 378-79 nn.10-11. Such a proc-edui’c 

would seem appropriate, since the issues of law and fact such as novelty, utility, un
obviousness and statutory subject matter, to be raised in the validity portion of the 
trial w ould be common to all contestants, while issues pertinent to the remaining por
tions of the litigation such as actual infringement by the accused device, doctrine of 
equivalents, and damages, would be unique as to each alleged accused or threatened 
infringer.

In an analogous situation arising under present law in which the patentee sued several 
different infringers, not acting in concert, in the same district, one court has ordered 
consolidation of the issues of validity under Fed. R. Cd'- P- 42(a) while leaving the 
other questions for separate determinations. Technograph Printed Circuits, Ltd. v. 
Packard Bell Electronics, 290 F. Supp. 308, 310, 159 U.S.P-Q’ (C.D. Cal. 1968)
(13 cases consolidated^ see Tcchnograpli Printed Grcmts. Ltd '• Methode ^^tnmks 
Inc.. 285 F. Supp. 714, 719, 157 U.S.P.Q. 313. 316 (ND. H1- 1968) fcascs consolidated 
under ride 42(a) and ride 23 for pretrial ^oceedu^ since there were comm°n.questions 
of law and fact concermng die vahdhy of one or more patents). For a of the
propriety of separatmg vaB^ty from rnftrngement. see notcs i,}fra ant’ accorn-
panying text.
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end.o4 If nonpatentee parties are intervenors subject to in personam 
jurisdiction and have counterclaimed for a declaration of invalidity, or 
if they have brought the action and the patentee has counterclaimed 
for infringement, final judgment as to validity pursuant to Rule 54(b) 
would appear appropriate. In the event that the litigation took such a 
form that there was no separate issue to rule on, as where the defense 
of invalidity had been raised but declaratory relief had not been 
requested, upon termination of that portion of the trial the trial judge 
could render a decision and certify it for interlocutory appeal.^5 If the 
judge declines to rule until the completion of the litigation, finality will 
result when the judgment is entered.2 *°6

204 Presently, patent judgments are final for the purpose of appeal, even though the 
accounting has not been completed. 28 U.S.C. § 1299(a)(4) (1964).

205 28 U.S.C. § 1299(b) (1964). Such a procedure is expeditious in patent cases, since 
a final determination of invalidity would eliminate the necessity for proceeding with the 
rest of the action, and a final determination of validity might stimulate settlement; either 
result would terminate the litigation.

206 Fed. R. Civ. P. 58, 79(a).
207 See United States ex rel. Allen Constr. Corp. v. Venier, 179 F. Supp. 336, 345 

(D. Me. 1960).
208 Swan Island Club, Inc. v. White, 214 F. Supp. 95, 106 (E.D.N.C. 1953), aff’d, 209 

F.2d 698, 702 (4th Cir. 1954); Great Atlantic & Pac. Tea Co. v. Smith, 75 F. Supp. 156, 
160 (W.D. Ark.), aft'd, 170 F.2d 474 (8th Cir. 1948); Restatement of Judgments 
§ 73(1), comment a at 3 3 3 (1942).

209 See United States ex rel. Allen Constr. Co. v. Venier, 179 F. Supp. 336, 345-46 
(D. Me. 1959) (since bankrupt had no opportunity to object to a claim, defendants 
cannot rely upon its allowance as a conclusive adjudication of its validity in a suit 
against the bankrupt); United States v. Dean Rubber Mfg. Co., 71 F. Supp. 96, 98 
(W.D. Mo. 1946); Restatement of Judgments §73(2), comment b at 333-34 (1942). 
In Dean, the corporation had been enjoined from distributing defective prophylactics 
in interstate commerce. Contempt proceedings had been brought against officers of its 
transferee for violation of the injunction. 71 F. Supp. at 97. The court held that mere 
knowledge of the injunction was not sufficient to hold a nonparty liable for contempt, 
that the injunction was partly in rem and partly in personam, and that the in rem 
portion only bound successive owners of the res. The court concluded that if the 
defendants were in privity with the original parties, that fact should have been alleged. 
id. at 98.

The effect of the judgment in rem would be a binding determination 
of the validity of the claims actually litigated,^ and would not be 
subject to collateral attack unless void for lack of jurisdiction, ade
quate notice, adequate opportunity to be heard, or adequate repre- 
sentation.2°8 Nevertheless, the judgment would bind no one personally 
to either damages or injunctions unless in personam jurisdiction also 
attached.2^ Parties who did not actually litigate would be entitled to 
full hearings on all issues except validity before they would have to re
spond in damages or obey an injunction. Furthermore, with respect 
to in rem actions, the rule is that persons who did not have the right 
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to litigate the existence of a fact will not be bound as to that fact, 
even though the judgment is based upon it.2 *™ Assuming that the 
present rules of res judicata and collateral estoppel2n would survive 
the effectuation of an in rem validity system, it would seem that the 
patentee also would not be bound by the existence of such facts in 
subsequent litigation for damages.

210 See Manson v. Williams, 213 U.S. 453, 455 (1909); United States ex rel. Allen 
Constr. Corp. v. Venier, 179 F. Supp. 336, 345-46 (D. Me. 1960) Restatf.me.nt of 
Judgments §73(2), comment c at 334-35.

211 See notes 27-42 supra and accompanying text.
212 Automatic Radio Co. v. Hazeltine, 339 U.S. 827, 836, 85 U.S.P.Q. 378, 381-82 

(1950?. The doctrine of licensee estoppel, based on ordinary contract principles, pro
vided that a licensee was estopped from disputing the validity of the patent on which he 
was obligated to pay royalties. See Lear v. Adkins. 395 U.S. 653, 668-71, 162 U.S.P.Q. 1. 
7-8 (1969).

213 395 U.S. 653, 162 U.S.P.Q. 1 (1969).
214 Cf. Lear v. Adkins, 395 U.S. 653, 665, 162 U.S.P.Q. 1, 6 (1969). The courts 

were also liberal in carving out exceptions to the general rule. See, e.g., Scott Paper Co. 
v . Marcalus Mfg. Co., 326 U.S. 249, 257-58, 67 U.S.P.Q. 193, 197 (1945) (estoppel did 
not bar the assignor of a patent from defending a suit for infringement of the assigned 
patent on the ground that the assigned patent was a mere copy of a prior art parent); 
Sola EIcc. Co. v. Jefferson Elec. Co., 317 U.S. 173, 177, 55 U.S.P.Q. 379, 381 (1942) 
(licensee not estopped to challenge a price-fixing clause by showing the patent to be 
invalid); Westinghouse Elec. & Mfg. Co. v. Formica Insulation Co., 266 U.S. 342, 350, 352 
(1924) (assignor may narrow claims as a defense against infringemcnn); Drackett Chcm. 
Co. v. Chamberlain Co., 63 F.2d 853, 854, 17 U.S.P.Q. 114, 115-16 (6th Cir. 1933) 
(licensee may avoid royalty payments after third party proves patent invalid).

215 Scott Paper Co. v. Marcalus Mfg. Co., 326 U.S. 249, 67 U.S.P.Q. 193 (1945).

Even though as a procedural matter a holding of validity might be 
made in rem, however, it appears that a system of in rem validity to 
be final would encounter a significant problem with respect to the 
issue of scope of claims, similar to that encountered in connection with 
the doctrine of licensee estoppeP™ prior to the decision in Lear v. 
Adkins.™ Although, prior to Lear, a licensee of a patent was estopped 
to assert the invalidity of that patent because of the very strong public 
policy in favor of allowing persons to practice anything shown in the 
prior art, and therefore in the public domain, the courts have allowed 
licensee defendants to cite prior art patents for the purpose of urging 
that the scope of the claim was too narrow to encompass the accused 
device.214 Although the licensee could not attack the patent’s validity, 
at least one court, presented with a clearly invalidating reference, found 
itself in the position of holding the claim valid, but of “zero scope.” 215 
This situation, which would undoubtedly arise under a system of in rem 
validity, might do much to destroy the efficacy of any attempt to make 
a holding of validity binding and conclusive.
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DETERMINATION OF RIGHTS OF ALL PAR TIES

The proposal of an in rem adjudication of validity might also be 
objected to on the ground that it violates the due process guarantee 
to subsequent nonpatentee litigants because it denies them a right of 
defense and may thereby subject them to liability without a full hear
ing. It would seem, however, that the Federal Rules of Civil Procedure 
are sufficiently flexible to allow for the establishment of a system of 
in rem determination which would comply with the exigencies of 
due process.

Rule 60 of the Federal Rules of Civil Procedure provides for 
relief from a judgment or order for clerical mistakes’16 or other mis
takes, inadyertance, excusable neglect, newly discovered evidence, fraud, 
or other unspecified gtounds.217 In order to avoid impinging upon 
the due process rights of successive defendants who will be bound by 
the validity determination, it is imperative that such persons be af
forded relief in appropriate cases under this ride whenever a proper 
showing is made.

216 Fed. R. Civ. P. 60(a).
211 Id. 60(b).
218 See generally Federal Courts, supra, note 193, at § 98 & nn.27-39, at 384-85.
219 Federal Courts § 98, at 384.
220 “This rule does not limit the power of a court to entertain an independent action 

to relieve a party from a judgment, order, or proceeding, or to grant relief to a 
defendant not actually personally notified as provided in Title 28, U.S.C., § 1655, or 
to set aside a judgment for fraud upon the court.” Fed. R. Civ. P. 60(b). See 28 U.S.C. 
§ 1655 (1964) (notice requirements for lien enforcement). Lien enforcement is an action 
quasi in rem. Restatement of Judgments § 3, comment h at 15 (1942). But see 
Chcrun v. Frishman, 236 F. Supp. 292 (D.D.C. 1964).

Conceptually, there seems to be little problem with the application 
of Rule 60, even by nonparties to the first action.^8 Although Rule 
60(b)(6) cannot be utilized to evade the rigid time periods of Rules 
60(b) (l)-(3),210 there is one difficult situation which would arise un
der an in rem validity system which would demand a liberal interpreta
tion of either Rule 60(b)(6) or the “non-limitation” portion of Rule 
6O(b).220 This difficulty occurs when the patentee, after having ob
tained his judgment of validity, proceeds to file an infringement suit 
against a person or corporation which was not yet in existence at the 
time of the first action or which was in existence but was engaged in 
endeavors so remote from the art that he was unlikely to have re
ceived notice or, having received such notice, did not deem it im
portant to intervene, but because of a changing technology is now 
either being sued for infringement or is in a position to seek declara
tory relief. Although the principle of an in rem judgment would re
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quire that such persons be bounds due process and equity would 
seem to require that, upon a strong showing of inadequate representa
tion. inadequate notice, and/or new evidence of invalidity, relief should 
be granted.221 222 The adequacy of the notice can be resolved by com
paring the probability of receipt of actual notice resulting from the 
methods of notice utilized with the actual interest the present adversary 
had at the time of the previous trial, keeping in mind that publication 
in the Official Gazette could be considered constructive notice to all?23

221 Restatement of Judgments §2, comment a at 1 3 (1942).
12 Id. § 2, comment b at 13.
22, See notes 182-83 supra and accompanying text.
— See Fed. R. Civ. P. 60(h). See generally Federal Courts § 98 & nn.27-34, at 384-85.
225 Minneapolis-Honeywell Regulator Co. v. Midwestern Instr., Inc., 298 F.2d 36, 38, 

1'1 U.S.P.Q. 402, 403 (7th Cir. 1961); Ric-Wil Co. v. E.B. Kaiser Co., 179 F.2d 401, 
404, 84 U.S.P.Q. 121, 123-24 (7th Cir. 195(0), cert, denied, 339 U.S. 958, 85 U.S.P.Q. 526 
<1950). “[Sluch a citation of so many [21] prior patents almost always means cither 
that none of them is in point ... or that there have been prior attempts to solve the 
problem . . . which have not met with success .... Patents for useful inventions 
ought not he invalidated and held for naught because of such excursions into the bone
yard of failures and abandoned experiences.” Reynolds v. Whitin Mach. Works, 167 
F.2d 78, 83-84, 76 U.S.P.Q. 551, 555 (4th Cir. 1948).

226 Ball & Roller Bearing Co. v. F.C. Sanford Mfg. Co., 297 F. 163, 167 (2d Cir. 1924).
227 See, e.g., Graham v. John Deere Co., 383 U.S. 1, 17-18, 148 U.S.P.Q. 459, 467 

1<96)); University of Ill. Foundation v. Block Drug Co., 241 F.2d 6, 10-11, 112
US.P.Q. 204, 206-07 (7th Cir. 1957); Young v. Watson, 168 F. Supp. 856, 861, 119 
U.S.P.Q. 312, 315 (D.D.C. 19518).

Allegations of inadequacy of representation, whether based on ex
cusable neglect, fraud, or collusive suits would appear to present no 
insurmountable problem under the present system.224 225 226 227 The problems 
which arise when the alleged inadequacy is tied to a failure to cite 
one or more prior art references in the first action or when newly 
discovered prior art is alleged, however, present a more substantial 
problem. Merely because a litigant in the first action did not cite all 
the available prior art does not automatically give rise to an inference 
that he did not adequately attack the validity of plaintiff’s patent. The 
choice of which prior art to cite is purely tactical. The citator is aware 
that the “shotgun” approach of over-citation reaches a point of di
minishing returns after which citation of additional references becomes 
counterproductive."’ The Second Circuit has noted that in patent 
litigation “one cannot make [good] omelettes of bad eggs—no matter 
how many are used. One good reference is better than 50 poor ones, 
and the 50 do not make the one any better.” 226 Moreover, a demon
strated need for a solution to the problem has frequently been held to 
imply unobviousness and nonanticipation^ and thus the tactic of over
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citation can even backfire, especially if the cited references apparently 
have not been reduced to practice.

In view of this tactical factor, if in rem validity is to be more than 
an empty shell, it is imperative that the mere allegation of uncited or 
newly discovered prior art not be sufficient to attack the judgment. 
On the other hand, the public interest in eliminating invalid claims 
would seem to require that a strong showing by an “excusable” non
party to the first action that the prior art now being relied on is clearly 
invalidating, either by itself or in conjunction with the previously cited 
prior art, be sufficient grounds for the court, in the exercise of its 
equitable powers, to reopen the question.228 229 230 231 These same considerations 
should apply to the allegation of newly discovered evidence under 
Rule 60(b) (2).

2258See Fed. R. Civ. P. 60(b)(5); note 220 supra. “But in either case, the ultimate 
decision as in any action in rem, will bind the whole world from then on. A single ex
ception might possibly be made so as to permit a subsequent defendant to prove an 
actual instance of prior public knowledge, use or sale, which the previous defendant 
had not discovered and could not with reasonable diligence have discovered.” 1966 ABA 
Rep., supra note 56, at 48 (statement of Mr. Klein).

229 If the invention is a pioneer in the art, the claims can be read broadly, since 
there will be little prior art, and the patentee can be assumed to have claimed all that is 
not foreclosed by the present state of the art; conversely, if the art is crowded, the 
patentee should be restricted to a narrow reading of the claims to prevent claiming 
that which was already known. Compare Priebe & Sons Co. v. Hunt, 188 F.2d 880, 881, 
89 U.S.P.Q. 299, 300 (8th Cir. 1951), with Sanitary Refrigerator Co. v. Winters, 280 U.S. 
30, 40, 3 U.S.P.Q. 40, 44 (1929). Although the latter case was concerned with the 
doctrine of equivalents, the basic considerations are the same.

230 White v. Dunbar, 119 U.S. 47, 51-52 (1886); see Kraft Foods Co. v. Walther 
Dairy Prods., 234 F.2d 279, 110 U.S.P.Q. 3 (7th Cir. 1956). The Kraft court, in con
sidering the problem of claim interpretation, stated: “Most patents, like all communi
cations, are open to as many interpretations as the ingenuity of counsel can conjure up. 
Practicality of meaning, however, steps in and arrests such runaway arguments.” Id. 
at 283, 110 U.S.P.Q. at 6.

231 35 U.S.C. § 102 (1964).

A related problem exists with respect to the scope of the claims 
thus adjudicated. Claims, being composed of words, are subject to a 
variety of meanings.229 In the words of Mr. Justice Bradley: “Some 
persons seem to suppose that a claim in a patent is like a nose of wax 
which may be turned and twisted in any direction ... so as to make 
it include something more than, or different from what its words ex
press. . . .” 230 If a patent claim is to be held valid and infringed, it 
must be capable of an interpretation narrow enough not to read on 
prior art,2,sl but broad enough to include the accused device. It has 
been suggested, therefore, that the validity of a patent cannot be de
termined separately from the issue of infringement. As one observer ’
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posits: “Validity of patent claims should not be determined in vacuo, 
but rather in the context of an actual infringement controversy that

are in question.” It would appear, however, that this difficulty might

estoppel: if the patentee must resort to a narrow reading of his claims 
to uphold their validity, he should be held to that narrowness in subse
quent litigation.’33 Under the instant proposal, only a determination of

are actually
at issue would be universally binding. Claims not litigated could be 
challenged in later litigation.

A further situation, however, in which the scope of the claims would 
present a substantial problem with respect to a separate, binding ad
judication of validity would arise in a later infringement action in which 
the patentee asserts an entirely different interpretation of his claim 
than that which was considered in the previous litigation. This might 
occur, for example, when the issue in the second case is narrowed to 
the interpretation of elements, or clauses of the claim, not involved in 
the previous litigation, and therefore not interpreted by the court.’34 
In such circumstances, the issue presented to the second court simply 
was not decided in the previous litigation. With respect to the ele
ments or clauses at issue in the second case, it is as if no determination 
of validity had ever been made. It appears, therefore, that in such a 
case there would be no alternative to allowing the defendant to chal
lenge the validity of the claim and litigate this issue,232 233 234 235 unless the nature 

232 1 966 ABA Rep. 48 (statement of William Woodward); see 1968 Hearings 422 
(statement of Edward McKie, Jr. Chairman, Section of Patent, Trademark, & Copy
right Law of American Bar Association), 768 (statement of New York Bar Association).

233 The doctrine of “file wrapper estoppel” provides that where the patentee had 
to amend claims or interpret them narrowly in order to have them allowed by the 
patent office, the amendments or interpretations will be strictly construed against him 
by the courts. Exhibit Supply Co. v. Patents Corp., 315 U.S. 126, 136-37, 52 U.S.P.Q. 
275. 279-80 (1942). Thus, for example, if during the validity proceedings the patentee 
maintained that the phrase “at a suitable temperature” was limited to only those 
temperatures at which his invention had proven operative, he should not be allowed to 
press for a broader interpretation in a subsequent infringement action.

234 Consider, for example, a claim having elements A, B, and C. If the issue at the 
first trial concerned only whether the accused device contained element C, and 
whether, therefore, if C is interpreted so broadly as to include the accused device, the 
claim is valid, then a holding of validity or invalidity' in such a case would have no 
precedent value for a later case in which element B was at issue.

235 The court could choose to limit the scope of the claims, based on the theory that 
what is shown in the prior art cannot, bv definition. be within the bounds of the 
patented invention. Such an approach, however, could have the same practical effect as 
a holding of invalidity. See notes 214-215 supra and accompanying text.
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of the first case was such that the issue in the second case could or 
should have been raised. In the latter situation, consistent with the 
purpose and rationale of an action in rem^8 the issue should be fore
closed by the judgment.

The existing problems in the area of scope seem to cast some doubt 
on the feasibility of giving an in rem effect to a holding that a claim 
is valid. Aside from these problems, it appears that in rem validity 
could be a workable system, using court records from the original 
validity proceeding to define and limit the scope of claims asserted in 
subsequent infringement actions. There is, however, a question whether 
the above concessions or exceptions concerning scope would be so 
common as to consume the rule.

Safeguards

Opponents of one adjudication of validity often voice the belief 
that several adjudications are necessary in order to insure that a cor
rect decision is reached.237 With the vast array of safeguards and review 
presently available, however, it should not be necessary to base patent 
validity on a straw vote of the districts or circuits.238

It is significant to note that the pecuniary liability of subsequent 
litigants, as contrasted with their loss of a defense, cannot be estab
lished by the first action. Action for patent infringement is a tort2 •' “ 
and tort damages flow essentially from the tortious act which invades 
the right of the patentee. The right which the tortfeasor is invading 
is one which accrues to the patentee by statute240 and damages arise 
only from acts which the statute prohibits^1 In granting the patentee 
the right to sue for damages or injunctive relief, Congress has im
posed the stipulation that it is subject to the affirmative defense of in- 
validity.242 Nevertheless, patents are presumed valid and persons assert
ing invalidity have the burden of proofs* Presumably, Congress could 
have specified that the grant of a patent conclusively establishes its

236 Tyler v. Judges of rhe Court of Registration, 175 Mass. 71, 55 N.E. 812 (1900) 
(Ho'mes, J.). See notes 160-65 supra and accompanying text.

237 See notes 85-89 supra and accompanying text.
238 See note 88 supra.
239 Carbice Corp. v. America Patents Dev. Corp., 283 U.S. 27, 33 (1931 ).
240 35 U.S.C. § 154 (Supp. V, 1970).
241 Id. §§ 271, 284 (1964).
242 /J. § 282(2) (Supp. V, 1970).
2MJd. § 282 (Supp. V. 1970); see Note, Burden of Proof of Validity in Infringement 

Suit, 36 Mich. L. Rev. 332 (1937).
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validity and that infringement gives rise to a species of strict liability, 
in that the only defense remaining would be noninfrinp-ement.244

244 A somewhat analogous situation arises when the Government issues land patents. 
See 43 U.S.C. 161 64 (196-4). In such cases, issuance of a patent is a judgment 
which cannot be collaterally attacked. Wright-Blodgett Co. v. United States, 236 U.S. 
397, 403 (1915). If a land patent is regular on its face and has been issued in a case 
vi ' here the land department had jurisdiction, then its issue constitutes an implied finding 
of every’ fact prerequisite to its issue and the court cannot go behind the patent to 
review the proceedings upon which it issued. United States v. Price, 111 F.2d 206, 208 
(10th Cir. 19-40). The patent is conclusive as to the conditions of patentability, such as 
the qualifications of the applicant, the acts performed in regard to residence, cultiva
tion, improvements, the nature of the land, and whether it is subject to entry. Id. 
Such a patent vests title in the patentee, and removes the land from the public domain. 
Thomas v. Union Pae. Ry’. Co., 139 F. Supp. 588, 596 (D. Colo.), aff'd, 239 F.2d 641 
40th Cir. 1956). This is analogous to a patent which removes intellectual property 
from the public domain. See generally notes 143-54 supra and accompanying text. 
Land patents can be attacked, however, on the grounds that the officer was without 
authority to issue the patent—for example, when the land was never within his control 
or was withdrawn before control was exercised, Pettibone v. Cook County, 31 F. Supp. 
881. 886 (D. Minn. 1940), aff'd, 120 F.2d 850, 855 (8th Cir. 1941), or that the patent 
had been procured by fraud or mistake. Blackfect Tribe v. Klie*s Livestock Co., 160 
F. Supp. 131, 138 (I). Mont. 1958).

If the unavailability of the defense of invalidity does not violate due process in the 
case of land patents, w here the issue is in compliance with the conditions of patentability 
with regard to a specific parcel of property, then it is difficult to ascertain how its 
availability, albeit for only one trial, in a patent action which gives rise to the right 
of intervention and/or adequate representation, where the issues arc in compliance with 
conditions of patentability and existence of statutory bars with regard to a specific item 
of intellectual property, does violate due process standards.

245 See notes 208-09 supra and accompanying text.
246 35 U.S.C. § 287 (1964).
247 Id.
248 28 U.S.C. § 2201 (196*4); Welch v. Grindle, 251 F.’d 671, 678, 116 U.S.P.Q. 236, 

242 (9th Cir. 1959); Technical ' Tape Corp. v. Minnesota Mining & Mfg. Co., 200 F.2d

It also should be recalled that the judgment would not bind nonparties, 
or even those parties who were immunized from in personam juris
diction, to personal liability or the prospective relief granted by the 
court in the first action.^5 If the patentee manufactures and sells 
the device covered by the patent, damages for infringement can only 
be awarded if those devices are marked according to statute or if the 
infringer receives actual notice.24° If the devices are not manufactured 
or sold by the patentee, his assignee, or licensee, or if they are not 
marked, damages can accrue only from the time when the infringer 
receives actual notice from the patentee or from the time when the 
suit is filed.247 Assuming that the patentee sends notice to all infringers 
after a judgment of validity is rendered, the availability of a declaratory 
judgment deciding the issue of infringement would prevent the ac
crual of excessive damages.248
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There are other defenses available to prevent the patentee from rest
ing on his judgment of validity and allowing damages to accrue. The 
statute of limitation period for patent infringement is six years?49 Al
though the filing of the original infringement action or the counterclaim 
for infringement in a declaratory judgment action will toll the statute 
as to those parties over whom the patentee can obtain in personam 
jurisdiction, since each infringer is a separate tortfeasor the statute 
will not be tolled as to those who do not litigate or who intervene for 
the limited purpose of contesting validity. Because the action for in
fringement implies prospective relief, the equitable defense of laches25" 
will also be available. Finally, nothing in this proposal purports to be 
a limitation on the right to interpose other defenses, such as patent 
misuse, which may be available to render the patent unenforceable?51 
The facts upon which such defenses are based may not arise until 
after the first litigation or, conversely, the patentee may be able to 
purge himself of the misuse violation subsequent to the initial litigation?52

Motions for new trials may be made253 on the grounds of either in
sufficient evidence or errors of law.254 The court must state its findings 
of fact and conclusions of law,255 and the parties may request a new 
trial. The parties also have ten days to request amendment of the 
findings of fact, and may base that request on the evidence.^ The 
grant or denial of such motions can be reviewed by the appellate 
courts when they review the final judgment?’'

In the event the parties are not satisfied with the available post-tr^ial 
876, 878, 95 U.S.P.Q. 406, 407 (2d Cir. 1952); Crosley Corp. v. Hazeltine Corp., 122 
F.2d 925, 930, 51 U.S.P.Q. 1, 5 (3d Cir. 1941). In Welch, the court allowed the 
declaratory judgment action even though the plaintiff had not yet begun to infringe. 
The court held that actual infringement “is not essential and that it is sufficient that 
the party charged is about to infringe or take some action which is prejudicial to the 
interests of the patentee.” 251 F.2d at 678, 116 U.S.P.Q. at 242.

249 35 U.S.C. § 286 (1964).
250 Smith v. Sinclair Ref. Co., 257 F.2d 328, 18 U.S.P.Q. 183 (2d Cir. 1958) (patentee 

had delayed 14 years after notice given to defendant and had experienced ample op
portunity to learn the defendant’s process); Rome Grader & Mach. Corp. v. J.D. 
Adam Mfg. Co., 135 F.2d 617, 57 U.S.P.Q. 442 (7th Cir. 1943) (nine year delay 
considered unreasonable where plaintiff’s inaction led defendant to expend large sums 
of money).

251 See Morton Salt Co. v. Suppigcr Co., 314 U.S. 488, 493, 52 U.S.P.Q. 30, 33 (1942).
212 Westinghouse Elcc. Corp. v. Bulldog Prods. Co., 179 F.2d 139, 145, 84 U.S.P.Q. 

115, 120 (4th Cir. 1950) (renunciation of price maintenance agreements); see Morton 
Salt Co. v. Suppigcr Co., 314 U.S. 488, 493, 52 U.S.P.Q. 30, 33 (1942) (tying agreement).

253 Fed. R. Civ. P. 59(a).
254 Federal Courts § 95, at 365.
255 Fed. R. Civ. P. 52(a).
256 /J. 52(b).
257 Federal Courts § 95.
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relief, they may appeal directly to the courts of appeal.258 Although the 
prime prerequisite for such an appeal is a final decision of a district 
court,259 absolute finality is not always essentiaL2f0 The appellate court 
has a wide range of discretion—it can set aside findings of fact if they 
are clearly erroneous,261 and it can review the sufficiency of the evi
dence, the correctness of the rulings of law, and the size of the ver- 
dict.262 In the exercise of the multifaceted post-trial relief available, 
the court of appeals can reverse the district court, remand the cause 
for further proceedings, modify the judgment, affirm the judgment, 
or do any combination of the abovei3 Within 14 days after entry of 
judgment by the appellate court, parties may file a petition for re
hearing if they feel that the court of appeals overlooked or misap
prehended points of lawi4 If the parties still are not satisfied after appel
late review, they might gain access to the United States Supreme Court 
either by certiorari5 or by certification of questions of law.’—

Although the in rem judgment would be binding on subsequent 
litigants, the Federal Rules of Civil Procedure, and in particular Rule 
60(b), provide a significant vehicle for obtaining relief upon a proper 
showing.267 Through the use of these rules, due process will be guaran
teed to all litigants.

Conclusion

lhe present system of patent litigation, which allows patentees the 
chance to reassert “invalid” patents and which subjects the owner of a 
“valid” patent to a significant chance of losing his patent due to over
reaching each time he brings suit, leaves much to be desired. Such 
a system results in economic uncertainty and an unfair competitive 
atmosphere, and often gives rise to harassment by owners of “ques
tionable” patents. The public interest demands that a degree of eco
nomic certainty follow in the wake of patent litigation, that invalid 
patents not be left “in terrorem of the art.” and that all users of patented

258 28 U.S.C. § 1291 (196-4); Fed. R. App. P. 3, 4; see Federal Courts § 101.
259 Id.
260 38 U.S.C. § 1292 (196-4); Fed. R. Civ. P. 5; see notes 204-05 supra and accompanying 

text.
261 Fed. R. Civ. P. 52(a).
262 See Federal Courts § 95.
263 See generally id.
264 Fed. R. App. P. 40.
265 28 U.S.C. § 1254(1) (1964) ; Supreme Court R. 19.
266 28 U.S.C. § 1254(3) (1964).
267 For a more complete discussion, see notes 216-28 supra and accompanying text. 
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intellectual property be made to stand, at least among themselves, on 
an equal footing with regard to liability for patent infringement.

It seems clear, therefore, that some form of in rem system of patent 
litigation is desirable. With respect to invalidity, there appears to be 
little problem with making a determination conclusive and binding. 
Such a one sided system would, however, engender a certain amount 
of unfairness with respect to patentee plaintiffs. It would appear de
sirable, therefore, to fashion a system in which holdings of validity, as 
well as invalidity, would be binding and conclusive. Although such a 
system is subject to a number of difficulties which would appear to 
require substantial exceptions to a general rule, in cases where these 
exceptions are not applicable a system of in rem validity does appear 
feasible.



CORPORATE ALTRUISM: A RATIONAL 
APPROACH

Introduction

There is growing recognition that the quality of life in our industrial
ized society cannot be improved by governmental initiatives alone. 
This awareness is reflected in legislative attempts to engage industry 
in the tasks of providing employment2 and housing for the under
privileged.3 Accelerated business involvement is demonstrated by the 
dramatic increase in charitable activities4 by corporations in the 30 
years since charitable deductions were authorized under the federal tax 
laws.’ In 1967 alone, corporate donations to charitable institutions to-

[ 117 ]

1 See, e.g., Theodora Holding Corp. v. Henderson, 257 A.2d 398, 404 (Del. Ch. 1969); 
Union Pacific R.R. v. Trustees, Inc., 8 Utah 2d 101, 105. 329 P.2d 398, 400 (1958); 
Berger, Goldstone, & Rothrauff, Slum Area Rehabilitation by Private Enterprise, 69 
Colu.m. L. Rev. 739, 740, 768-69 (1969}; Stone, Tax Incentives as a Solution to Urban 
Problems, 10 Wm. & Mary L. Rev. 647, 648 (196* *9).

2 U.S. Dep’t of Labor, JOBS ’70 (1969). See Albrook, Business Wrestles with Its 
Social Conscience, Fortune, Aug. 1968, at 91; Janger, What’s Been Learned About 
Managing the Unemployed, Conference Board Record, Dec. 1969, at 28-32. The 
desire to engage business in this area is exemplified bv a recent bill introduced by Con
gressman Diggs which encourages the purpose of reducing “poverty in the Nation’s cities 
. ... by creating incentives for private industry to provide additional employment oppor
tunities to the residents of urban poverty areas.” H.R. 9033, 91st Cong., 1st Scss. (1969). 
There arc already several other statutes that allocate subsidies and grants for unem
ployment programs for the underprivileged. See, e.g., 42 U.S.C. §§ 2571-2620 (Supp. IV, 
1969) (federal manpower training, jobs, and federal subsidies programs); 29 C.F.R.
• 8.1-9 (1969) (preference to certain businesses in awarding government contracts).
’See, e.g., Berger, Goldstone, & Rothrauff, supra note 1, at 740-41, 768-69; Wall Street 

Journal, Dec. 17, 1969, at 3, col. 2; Note, Tax and Other Legal Aspects of Business 
Involvement in Ghetto Development Programs, 20 Case W. Res. L. Rev. 825, 870 (1969).

A companion bill to H.R. 9033 was introduced to assist “private enterprise in providing 
new and substantially rehabilitated housing in urban poverty areas in order to enhance 
the living conditions in such areas.” H.R. 9031, 91st Cong., 1st Sess. (1969). This bill 
has been enacted into several parts of the 1969 amendments to the federal income tax. 
See Ixt. Rev. Code of 1954, §§ 67(k), 1039 (depreciation and recognition advantages).

There have also been attempts by some of the states to encourage corporate involve
ment in social problems. See Neighborhood Assistance Act, Del. Code Ann. tit. 30, 
ii 2001-07 (1968); Neighborhood Assistance Act, Pa. Stat. Ann. tit. 62, §§ 2081-87 (1967).

4 See R. Thomas, Policies Underlying Corporate Giving 59 (1966) (contributions 
have become an essential part of a company's policy, rising from $30 million in 1936 to 
$540 million in 1947); de Capriles & Garrett, Legality of Corporate Support to Educa
tion: A Survey of Current Developments, 38 A.B.A.J. 209 (1952) (“remarkable increase” 
in corporate donations even though still short of the five percent maximum allowed for 
tax purposes).

5 Int. Rev. Code of 1954, ' 170. For a thorough discussion of developments under this 
section, sec I- ’liasberg, Section 110: Recent Developments on the “ IF hat,” "When” and 
"How Much” of Charitable Giving, 44 Taxes 418 (1966).
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tailed more than $912,000,000;6 whereas corporate deductions for 
charitable contributions for the preceding year exceeded $800,000,
000.7 The spectrum of this new “corporate altruism” is surprisingly 
broad. Traditionally, such altruism was limited to donations to charitable 
institutions or programs directly benefiting employees;8 recently, how-

6 American Ass’n of Fund Raising Counsel, Giving USA 22 (1968); Comment, 
Corporate Charitable Donations: Shareholder Protection and Public Disclosure, 5

J. of L. & Social Probs. 99, 100 (1969). This sum represented over one-third 
of the total amount of contributions to charitable institutions, excluding religious con
tributions. Id. at 100 n.12.

Dependence on corporate donations by eleemosynary institutions has been recognized 
by courts and legal writers. See, e.g., Theodora Holding Corp. v. Henderson, 257 
A.2d 398, 404 (Del. Ch. 1969); Union Pacific R.R. v. Trustees, Inc., 8 Utah 2d 101, 
105, 329 P.2d 398, 400 (1958); Ruder, Public Obligations of Private Corporations, 114 
U. Pa. L. Rev. 209, 211 (1965). Even as early as 1929, corporations were the major 
source of Community Chest Funds and contributions to other charitable institutions 
were also well established, although not considered as essential as they are today. See 
P. Williams & F. Croxton, Corporate Contributions to Organized Community Wel
fare Services 48-91, 93-139, 211, 226, 277 (1930).

Furthermore, corporations control over 25 percent of the charitable foundations in 
the United States, and these sponsored foundations, with assets of over one billion dol
lars in 1964, account for approximately one-fourth of all foundation contributions. W. 
Weaver, United States Philanthropic Foundations 60-65 (1967). However, losses 
suffered in trying to solve social problems are often hidden in income statements 
as ordinary expenses, as are the cost of lending company officers, material, and com
puter usage; large contributions to individuals and struggling businesses are like
wise hidden. See, e.g., 1970 U.S. Steel Annual Rep. 21; 1970 General Foods An
nual Rep. 14 (only charitable, educational and scientific activities); 1968 General 
Motors Annual Rep. 16 (only total sum of contributions to educational and charitable 
institutions listed). See generally Levitan & Taggert, Developing Business in the Ghetto, 
Conference Board Record, July 1969, at 17; Watson, Recent Company Contribution 
Trends, Conference Board Record, Jan. 1968, at 2-4; Comment, supra at 109-11. For a 
thorough review of all the modem altruistic activities, see Blumberg, Corporate Respon
sibility, 50 Boston U.L. Rev. 157 (1970).

7 Ells, A Philosophy for Corporate Giving, Conference Board Record, Jan. 1968, 
at 14-15; Watson, Making Company Contributions More Effective, Conference Board 
Record, Feb. 1969, at 20. This sum represents one percent of pre-tax revenue. Hether
ington, Fact and Legal Theory: Shareholders, Management, and Corporate Social 
Responsibility, 21 Stan. L. Rev. 248, 279 n.103 (1969).

8 The traditional activities of corporations include contributions to charitable insti
tutions such as churches and hospitals in the company’s local area. See, e.g., Memorial 
Hospital Ass’n v. Pacific Grape Prod. Co., 45 Cal. 2d 634, 290 P.2d 481 (1955); 
People ex rel. Metropolitan Life Ins. Co. v. Hotchkiss, 136 App. Div. 150, 120 N.Y.S. 
649 (1909). Frequently classic charitable activities included direct expenditures to aid 
employees. See, e.g., Armstrong Cork Co. v. H.A. Meldrum Co., 285 F. 58 (W.D.N.Y. 
1922); Steinway v. Steinway & Sons, 17 Mise. 43, 40 N.Y.S. 718 (Sup. Ct. 1896); Com
ment, Corporate Donations to Religious and Educational Bodies, 37 Notre Dame Law
yer 206, 208-12 (1960). Such traditional expenditures include those for goodwill or for 
increasing business. See, e.g., Willicuts v. Minnesota Tribune Co., 103 F.2d 947 (8th Cir. 
1939); Richelieu Hotel Corp. v. International Milt. Encampment Co., 140 Ill. 248, 29 
N.E. 1044 (1892); Huntington Brewing Co. v. McGrew, 112 N.E. 534 (App. Ct. Ind. 
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ever. corporations have responded directly to the challenge of social 
problems.9 10 11 12 13 For example, enterprises have established subsidiaries in 
the urban core area™ and have provided active assistance to fledgling 
neighborhood businesses?1 Corporations have also become involved in 
urban renewal projects, such involvement encompassing multimillion 
dollar gifts to local redevelopment corporations,^ the actual construc
tion of new facilities,^ and the implementation of training programs 

1916;. See generally Cousens, How Far Corporations May Contribute to Charity, 35 
\ ’ a. L. Rev. 401 (1949) (thorough review of traditional charitable activities).

'* These new altruistic activities are often characterized by direct corporate involve
ment in urban renewal projects, contributions made directly to needy individuals or 
businesses, gifts of corporate personnel and assets to aid governmental programs, and 
use of corporate assets and energies to solve social problems. For an example of the 
difficulty of trying to include such activities under section 170 of the Internal Revenue 
Code which was intended for traditional contributions, see Note, Tax Exemption for 
Organizations Investing in Black Businesses, 78 Yale L.J. 1212 (1969).

10 After the Watts riots, Aero Jet Corporation established a new subsidiary in the 
riot torn area. Chase Manhattan Bank, Action Report, No. 2 (Winter 1968); see 
Demaree, Business Picks Up the Urban Challenge, Fortune, Apr. 1969, at 109. A director 
stated the reasons the company built in Watts and placed operations under black 
management were to increase the jobs available to ghetto residents and to involve 
private enterprise in the problems of the inner city. National Ass’n of Mfrs., Step, 
No. 2-O1-2O28-1O67A. Many other businesses have deliberately pursued similar courses 
of action in spite of higher costs and the trend of population away from the inner city. 
See, e.g., National Ass’n of Mfrs. Action Report, No. UAD-9; National Ass’n of 
Mfrs., NAM Reports, Dec. 1969, at 25; Demaree, supra at 174-75.

11 These businesses arc not subsidiaries of the companies expending assets and money, 
but are usually companies intended to compete with the donor. For example, Safeway 
Company recently rescued a ghetto competitor from failure by loaning it money with 
very slim chances of repayment and, by supervising its operations. Safeway loaned the 
"mall grocery store its officers, equipment, and know-how. The president of Safeway said 
his company assumed this risky enterprise out of a “desire to leave footprints ... to 
influence others to take an active, demonstrable interest in pumping new life into Negro- 
owned businesses.” Chase Manhattan Bank, Action Report, No. 5, at 3 (Fall 1968). 
This is not an isolated action. See, e.g., Demaree, supra note 10, at 180; Chase Man

hattan Bank, Action Report, No. 4, at 1 (Summer 1968); Chase Manhattan Bank, 
Action Report, No. 4, at 1 (Winter 1t969).

12 B.F. Goodrich Company recently gave $3.8 million to “seed” a $200 million urban 
renewal project, and also set aside a revolving fund of several hundred thousand dollars 
for interest-free loans to be made to private companies directly engaged in this and 
other low-income housing projects. National Ass’n of Mfrs., Action Report, No. 
L’AD-21. Similar actions of greater and smaller size are quite common. See, e.g., 
National Ass’n of Mfrs., Action Report, No. LAD-5; National Ass’n of Mfrs., Action 
Report, No. UAD-7.

13 Twenty-two of the nation’s largest noncon^^c^on companies are directly involved 
in President Nixon’s “Operation Breakthrough” which is attempting to solve the nation’s 
housing and inner city problems. Wall Street Journal, Feb. 27, 1970, at 3, col. 4. Such 
activities are extremely widespread. See, e.g., Berger, Goldstone, & Rothrauff, supra 
note 1; Note, supra note 9, at 1212-14.
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for the hard-core unemployed?4 This is but a sampling of the innova
tive programs corporations have developed.14 15 16

14 McDonnell-Douglas Aircraft, in cooperation with the St. Louis National Alliance 
of Businessmen, has instituted industrial and high school equivalency programs for the 
underprivileged. It also has several other adult education programs, and the company's 
usual prerequisites for job admission have been done away with. National Ass’n 
of Mfrs., Action Report, No. UAD-22. There are many such programs being under
taken across the nation. See, e.g., Albrook, supra note 2, at 91; U.S. Chamber of Com
merce. Urban Action Clearing House, Study No. 2, at 1-3 (Oct. 1968); Janger, 
What's Been Learned About Managing the Unemployed, Conference Board Record. 
Dec. 1969, at 28-32. Many such programs have no restriction or limitation to the com
pany's personnel needs. See, e.g., Watson, supra note 7, at 21-22; National Ass’n of 
Mfrs., Step, No. 2-DX-2O23-1166; National Ass’n of Mfrs., Action Report, No. UAD- 
29.

15 For instance, General Motors has just established a low-return investment company 
solely to help establish and assist high-risk minority businesses. Wall Street Journal, Mar. 
4, 1970, at 15, col. 3. Another one of the “big three” auto makers adopted an inner 
city high school, furnishing it laboratory equipment, donating large sums of money. 
and hiring needy students. Chase Manhattan Bank, Action Report, No. 4 (Winter 
1969). These three industrial giants, along with other businesses and with govermental 
aid, banded together to establish a nonprofit construction company' to engage in urban 
renewal. This plan was conceived on a very broad scale, and entailed large capital in
vestments. Wall Street Journal, Feb. 26, 1970, at 38, col. 1. California saved millions 
of dollars as a result of programs and efforts of businessmen loaned to the state gov
ernment. The employees received full pay while performing this service, and many 
other more tangible assets were contributed by the companies. National Ass’n of 
Mfrs., Action Report No. UAD-44. These arc but a few among many comparable 
activities. See, e.g., U.S. Chamber of Commerce, Urban Action Clearinghouse, Study 
No. 6; Note, supra note 3, at 842 n.48, 852-56.

16 The classic statement that corporations exist solely for maximizing profits for the 
owners is contained in Dodge v. Ford Motor Co., 204 Mich. 455, 170 N.W. 660 (1919).

Despite this significant development in corporate activity, disparities 
exist between corporate law and corporate practice. Courts and legis
lators alike in attempting to accommodate the realities of such corpo
rate altruistic activities to established legal rules, have engendered only 
contradictions and confusion within the law. This Note will examine 
these conflicts and attempt to delineate the factors necessary for a 
viable legal standard to protect shareholders’ interests while con
comitantly fostering modern corporate altruism.

Conflict Between Corporate Law and Practice

The dichotomy between traditional corporate theory and existing 
corporate practice is reflected in the debate among economists concern
ing the nature of the modern corporation. Corporations were viewed 
initially as devices to amass wealth for a few individuals; thus earlv 
economic theories characterized the corporation as a vehicle maximizing 
profits for individual entteprcncurs1f or a few dominant shareholders?7 
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Despite the recognized fact that control and ownership of corporations 
has gravitated to separate groups^—management and a mass of public 
investorsifl—the notion that the corporation exists only for the share
holders is still prevalent. According to Dean Rostow, the combination 
of profit maximization as the test for judging management’s operations 
and competition occasioned by strict enforcement of antitrust laws 
requires management to serve shareholder interests.20 Under this ra
tionale directors are expected to act solely to improve the corporation’s 
competitive position, forcing them to reject pure corporate charity 
as a legitimate corporate activity and to disavow the unbridled dis
cretion that has devolved on them as a result of the separation of 
ownership and controls Despite Dean Rostow’s theoretical checks 
against abuse of discretion by management, the potential for abuse has 
spawned attempts to restore to shareholders an active role in the corpo
ration^ the most significant result being federal securities law23 which

See, e.g., A.P. Smith Mfg. Co. v. Barlow, 13 N.J. 145. 98 A.2d 581, appeal dismissed, 346 
U.S. 861 (1953); A. Berle & G. .Means. The Modern Corporation and Private Property 
5-9 (1933); Ruder, supra note 6, at 226. See generally Cochran, Business Organizations 
and the Development of an Industrial Discipline, in 1 T. Cochran & T. Brewer, Views 
of American Economic Growth: The Agricultural Era 215-27 (1966).

17 In early corporations the owners operated the corporation to amass great personal 
fortunes—using other stockholders’ money only for capital needs. See, e.g., L. Hacker, 
The Triumph of American Capitalism 401-04, 413-24, 430-33 (1947); A. Berle & G. 
Means, supra note 16, at 5-9.

18 N. Albers, Principles of Organization and Management 15-16 (2d ed. 1966); 
A. Berle & G. Means, supra note 16; 2 T. Cochran & T. Brewer, Views of American 
Economic Growth: The Industrial Era 78-79 (1966).

19 This phrase was first used by Berle and Means in the 1930’s. A. Berle & G. Means, 
supra note 16, at 2, 90-118. Today it is a basic assumption in economic theory.

20 E. Rostow, Planning for Freedom 33-34, 237-39 (195*9); Rostow, To Whom and 
For What Ends Is Corporate Management Responsible?, in The Corporation in Modern 
Society 46, 51, 59, 67-69, 70-71 (E. Mason ed. 1959); see Manne, Current Views on the 
Modern Corporation, 38 U. Det. L.J. 559, 584-85 (1959). But see J. Galbraith, The New 
Industrial State 112-15 (19518). Galbraith also contends the market place rationals 
underlying Rostow’s theory is no longer valid and that therefore his premises and con
clusions are incorrect. Id. at 180-88.

21 E. Rostow, supra note 20, at 68-71; Manne, supra note 20, at 585 & n.86.
22 See, e.g., Eisenberg, The Legal Role of Shareholders and Management in Modern 

Corporate Decisionmaking, 57 Calif. L. Rev. 1, 15-16 (196*9);  Hetherington, supra note 
7, at 252; Ratner, Section 14(f): A New Approach to Transfer of Corporate Control, 54 
Cornell L. Rev. 65 (1968).

23 One of the major reasons for the passage of federal securities legislation was given 
as the diffusion of ownership. “(Nlearly one-half of the entire national wealth of the 
country represented by corporate stock ... is vested in the 200 largest nonbanking 
corporations . . . which are owned by thousands of investors owning only a very 
small proportion of the corporate stock." H.R. Rep. No. 1 383, 73d Cong., 2d Scss. 5 
(1934). See, e.g., J.I. Case, Inc. v. Borak, 377 U5. 426, 431-32 (196-4); Hetherington, 
supra note 7, at 252; Comment, SEC Proxy Regulation: Private Enforcement of Federal 
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recognizes the diffuse ownership of corporate stock and attempts to 
restore corporate suffrage.^ The growth of large financial institutions 
controlling large blocks of stock, forcing management to consider their 
interests, has also been deemed a means of shareholder participation in 
large corporations.25 However, whether this development provides 
increased control to individual shareholders is still an unresolved ques
tion?6

Other economic theories, although also premised on the separation 
of management and control, channel corporate responsibility toward a 
larger group of beneficiaries than the shareholders alone. Berle argues 
that the separation of ownership and control occurred primarily as a 
result of concentration of wealth within a few large corporations which 
needed professional managers^' these managers necessarily developed

Remedies, 54 Colum. L. Rev. 1336, 1337 (1954). See Securities & Exchange Act of 
1934, 15 U.S.C. § 78(n) (Supp. V, 1970); SEC Reg. 14a, 17 C.F.R. § 240.14a-8(c) (1970).

24 The best known corporate democrat is Lewis Gilbert. Gilbert has espoused an ab
solute form of shareholder participation which even most shareholders find unreasonable. 
See generally L. Gilbert, Dividends and Democracy (1956). For criticisms of increased 
shareholder participation, see J. Galbraith, The New Industrial State 166-78 (1967); 
Eisenberg, supra note 22, at 15-21; Hetherington, supra note 7, at 260; Rostow, To 
Whom and For What Ends Is Corporate Management Responsible?, in The Corporation 
in Modern Society (E. Mason ed. 1959).

Corporate democracy has many other supporters and rationales. It has been used to 
refer to participation in corporate control by all interest groups affected by corporate 
activities. E.g., Dodd, For Whom Are Corporate Managers Trustees?, 45 Harv. L. Rev. 
1145, 1156-57, 1162 (1932); Eisenberg, supra note 22, at 16-21. It also refers to the 
theory that every person should own enough corporate stock to derive an income 
from it, and thus corporations should distribute all annual earnings over expenditures 
necessary for operations. M. Aller & L. Kelso, A Capitalist Manifesto 3-27, 94-109 
(1958). Corporate democracy has also been the rationale underlying proposals that 
federal corporation law or securities law should return control of the corporation to 
the shareholder. Douglas, Directors Who Don’t Direct, 47 Harv. L. Rev. 1305, 1307, 
1317, 1329-34 (1934); Ratner, supra note 22, at 69-70.

25 See, e.g., Securities & Exchange Comm’n, Report: Public Implications of In
vestment Company Growth 283-93 (1966); Berle & Har^cct, Introduction to P. 
Harbrect, Toward the Paraproprietal Society 4-7 (1960); Eisenberg, supra note 22, 
at 44-60. See generally P. Harbrect, Pension Funds and Economic Power (195*9); P. 
Harbrect, Toward the Paraproprietal Society 28-30, 41-43 (1960).

20 Berle suggests that a further diffusion of shareholders results from those large funds 
which discourages individual interest in company dividend policies and other traditional 
concomitants of ownership since shareholders relinquish their votes and control devices 
to the funds and look to the funds for their income. A. Berle, Power Without Property 
52-56, 162-63 (195*9).  Berle also suggests that whatever remnant of power individual 
shareholders have is diluted by these large institutions which destroy the old “public 
consensus” and give management complete discretion. Id. at 55-56; see A. Berle & G. 
Means, supra note 16, at 13-14; Manne, supra note 20, at 568-69, 575.

27 Al. Berle, The Twentieth Century Capitalist Revolution 30-35 (1954). The 
development of managerial autonomy was pointed out over 35 years ago. See, e.g.,
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into a self-perpetuating oligarchy with virtually unlimited power, re
strained from abusing this power only by a voluntary acquiescence 
to a “public consensus” reflecting the interests of society?8 As eco
nomic wealth became centered in a few large corporations and nation
wide marketing procedures were developed^ these oligopolies naturally 
came to affect all segments of society?0 This pervasive impact has led 
some economists to urge that these corporations be constrained by the 
same constitutional prohibitions limiting other bodies affecting the pub
lic interest.31 Thus, such organisms would owe a duty to the public at 
large and not only to their shareholders?2 The culmination of these 
theories expanding the responsibilities of corporations is Galbraith’s 
conclusion that unfettered technocrats—both in business and govern- 
ment—decide what is best for society and promote “growth” of society 
in general rather than maximization of profits?3 If management seeks 
to obtain a fair and normal return on the shareholders’ investment con

A. Berle & G. Means, sttpra note 16; Berle, Corporate Power as Powers in Trust, 44 
Harv. L. Rev. 1049 (1932); Dodd, supra note 24.

28 See A. Berle, supra note 26, at 166-76, 181-83, 186-88. Berle originally viewed this 
autonomy as harmful; later, however, he changed his position because of management’s 
deference to the public consensus and argued that management used its power ration
ally and its discretion was necessary for our modern society. Compare Berle, Corporate 
Power, supra note 27, at 1367-69, 1371-72, with A. Berle, Capitalist Revolution, supra 
note 27.

29 See A. Berle, Capitalist Revolution, supra note 27, at 28.
30See, e.g., A. Berle & G. Means, supra note 16, at 14-17, 33-43; Chaynes, The 

Modern Corporation and the Rule of Law, in The Corporation in Modern Society 25, 
26-27 (E. Mason ed. 1959); C. Kaysen & D. Turner, Antitrust Policy: An Economic 
and Legal Analysis 19 (1965).

31 See, e.g., Brewster, The Corporation and Economic Federalism, in The Corporation 
in Modern Society 72 (E. Mason ed. 1959); Chaynes, sttpra note 30, at 38-45; Latham, 
The Commonwealth of the Corporation, 55 Nw. U.L. Rev. 25, 35-37 (1960); Miller, 
Technology and the Constitution, 33 Geo. Wash. L. Rev. 17, 36-38 (1964).

32 See J. Galbraith, supra note 20, at 177; Chaynes, supra note 30, at 40-45; Hethering
ton, supra note 7, at 258-62. Both the Supreme Court and the New Jersey supreme 
court seem to have pointed to such fiduciary duties to society, but this suggestion has 
not been further developed in the courts. See Marsh v. Alabama, 326 U.S. 501 (194(5); 
A.P. Smith Mfg. Co. v. Barlow, 13 N.J. 145, 98 A.2d 581, appeal dismissed, 346 U.S. 861

'• 1953); notes 102-06 infra and accompanying text.
33 J. Galbraith, supra note 20, at 171-78; see Kristol, Professor Galbraith's ‘New 

Industrial State', Fortune, July 1967, at 90-91, 94-95. The theory is stated that share
holders’ “interests are protected if financial information is made available, fraud and 
overreaching arc prevented, and a market is maintained in which their shares may 
be sold. . . . [TJhey deserve the voiceless position in which the modern develop
ment left them.” Chaynes, supra note 30, at 40-41; see Hetherington, supra note 
7, at 258-62, 267 68, 287-89. According to Galbraith’s theory, the meaning of profit now 
refers to what is best for society in general, giving shareholders only a fair or normal 
return consistent with the welfare of society. J. Galbraith, supra note 20. 
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sistent with the overall welfare of society, it arguably has fulfilled its 
“profit” obligations.34

Thus, there exist two basic economic rationales which attempt to 
define the modern corporation. The traditional view regards share
holders as owners with a right to require corporations to act solely for 
their benefit. The modern view sees shareholders as merely one interest 
group served by the corporation; management controls the corpo
ration and must promote societal as well as shareholder interests. This 
conflict in corporate economic theory suggests that significant changes 
are occurring in the underlying realities of corporations. It is against 
this dichotomous background that corporate legal theory has devel
oped. Many legal writers argue that corporate law ignores economic 
realities and clings unthinkingly to outmoded legal concepts reflecting 
a simpler society.34 35 * 37 Actually, in response to the separation of owner
ship and control and the resultant uncertainty of the shareholder’s 
status vis-a-vis the corporation, courts and legislatures have attempted 
to accommodate corporate altruism by straining existing legal norms, 
the product being only added confusion. To develop a useful legal 
rationale for dealing with corporate acts of altruism, it is first neces
sary to examine these existing legal standards.

34 J. Galbraith, supra note 20, at 171-73.
35 One legal writer argues that 30 years of corporate economic theories have been 

wasted by the failure of the “legal conception” to change over the past 70 years. Hether
ington, supra note 7, at 250, 274; see N. Lattn, Corporations 183 (195*9); Ruder, supra 
note 6, at 213-15.

S6 204 Mich. 459, 170 N.W. 668 (1919).
37 id. at 468, 170 N.W. at 671. Mr. Ford further emphasized this intention when he 

stated that he intended to return “the greatest share of our profits back into the busi
ness” in order to employ more men in the corporation. id.

W>d. at 507, 170 N.W. at 684. This profit maximization language enjoys widespread 
recognition among legal writers as the traditional rule of corporate law regarding cor
porate existence. See, e.g., Hetherington, supra note 7, at 250; Ruder, supra note 6, at

THE COMMON LAW

Corporate Purpose. The legal formulation of the theory that a
corporation exists for the benefit of its shareholders is found in the 
profit maximization rule of Dodge v. Ford Motor Co3 In that case, 
Henry Ford, the dominant shareholder and officer, manifested his in
tention to retain surplus and pay only a fair return to shareholders in 
order to “spread the benefits of this industrial system to the greatest 
possible number” of people in society by increasing employment/7 The 
Michigan Supreme Court held that a corporation must pursue its au
thorized purposes only for the profit of shareholders, and that the at
tempt to deviate from this principle was ultra vires/8 The concept of 
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ultra vires is based on the premise that corporations exist for a speci
fied purpose.30 At common law, any act not expressly authorized by 
corporate statute or charter was inconsistent with corporate purpose 
and thus ultra vires.* 39 40 41 42 With the development of incidental and implied 
powers, multipurpose and all-purpose laws, and natural person stat- 
utes,41 however, the authorized purpose rationale has become an anach
ronism.“^ A number of states have adopted the Model Business Corpo
213-15. However, courts have not generally used this language as the specific rationale 
for decisions; rather, they have relied on the common law rule that a gift of corporate 
property by a business corporation is a violation of the rights of shareholders regardless 
of the desirability of the altruistic activity in question. See Burt v. Irvine Co., 237 Cal. 
App. 2d 828, 850-52, 866-67, 47 Cal. Rptr. 392, 406, 415 (Ct. App. 1965); Moore v. 
Keystone Macaroni Mfg. Co., 370 Pa. 172, 177, 82 A.2d 295, 298 (1952). This does not 
mean, however, that the profit maximization rule and its rationale have not received 
judicial recognition. See A.P. Smith Mfg. Co. v. Barlow, 13 N.J. 145, 149-51, 98 A.2d 
581, 583-88, appeal dismissed, 346 U.S. 861 (1953). Ultra vires activities may involve 
a significant element of self-interest. E.g,., Burt v. Irvine Co., 237 Cal. App. 2d 828, 47 
Cal. Rptr. 392 (Dist. Ct. App. 1965) (officers held liable under the business judgment 
rule for ignoring higher bids and selling land to a charitable foundation which they 
controlled); Moore v. Keystone Macaroni Mfg. Co., 370 Pa. 172, 87 A.2d 295 (1952) 
(payments to widow of corporation’s past president held an abuse of discretion and 
ultra vires).

39 The doctrine that corporations exist only for the specific purpose for which they 
are incorporated is traceable to the theory that corporations are legal entities separate 
from their shareholders existing only by the consent of the state. See N. Lattin, supra 
note 35, at 148-57. If the sovereign has the power to allow incorporation, it also has the 
power to limit the activities in which a corporation may engage. Thus, incorporation 
results in part from a contract between the corporation and the state, and this contract 
can limit corporate powers. See, e.g., A.P. Smith Mfg. Co. v. Barlow, 13 N.J. 145, 156-60, 
98 A.2d 581, 587-89, appeal dismissed, 346 U.S. 861 (1953).

40 The classic ultra vires doctrine invalidates any “act or transaction on the part of
a corporation which, although not unlawful or contrary to public policy if done or 
executed by an individual, is yet beyond the legitimate powers of the corporation as 
they are defined by the statutes under which it formed or which are applicable to it, 
or bv its charter or incorporation papers.” 2 Machen, Modern Law of Private

Corporations § 1012 (1908); see, e.g., R. Stevens, Handbook on the Law of Corpora
tions ch. 8 (2d cd. 1949). Many early and recent cases used this doctrine to abrogate 
attempted charitable donations by corporations. E.g., McCrory v. Chambers, 48 Ill. 
App. 445 (1896); Hanrahan v. Anderson. 108 Mont. 218, 90 P.2d 494 (1939); Moore 
v. Keystone Macaroni Mfg. Co., 370 Pa. 172, 87 A.2d 295 (1952).

41 See N. Lattin, supra note 35, at 207-08. The effect of these corporate developments 
is exemplified by the lack of protection afforded shareholders against corporate activi
ties when a multipurpose clause is involved. See E. Latty & G. Frampton, Basic Busi
ness Associations 312-13 (1963). The effectiveness of ultra vires is also greatly limited 
by the disfavor with which courts look upon it, and the myriad judicial exceptions 
which have eroded it. See, e.g., Huntington Brewing Co. v. McGrew, 64 Ind. App. 
273, 1 12 N.E. 534 (1916); State Bd. of Agric. v. Citizens St. Ry., 47 Ind. 407 (187*4); 
Schlitz Brewing Co. v. Missouri Poultry & Game Co., 287 Mo. 400, 229 S.W. 813 (1921).

42 For a general discussion of the impotency of the ultra vires concept, see N. Lat^in, 
supra note 35, at 206-10; Bleicker, Corporate Contributions to Charities: The Modern 
Rule, 38 A.B.A.J. 999 (1952).
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ration Acts provision43 which restricts the use of ultra vires by share
holders to injunctions against executory unauthorized transfers of com
pany assets and to derivative actions against officers or directors.44 The 
unlimited variety of corporate activities and management’s increasing 
autonomy4’ render the ultra vires rule an empty remedy against man
agement unless there is a flagrant abuse perpetrated under the guise of 
corporate altruism.

43 ABA-ALI Model Bus. Corp. Act § 6 (1969). At least 17 states have adopted this 
provision. See W. Cary, Corporations 67 (4th ed. 1969).

44 Section 6(c) of the Model Act, providing for proceedings by the Attorney 
General to dissolve a corporation or enjoin unauthorized transactions, is of no direct 
use to the shareholder. Thus, he must rely on the remaining two provisions al
lowing proceedings on behalf of the corporation against incumbent or former officers 
or directors, and actions by shareholders to enjoin executory unauthorized acts or trans
fers. ABA-ALI Model Bus. Corp. Act §6 (a)-(c) (1969). The limited effectiveness 
of these acts is evident.

45 The breadth of corporate activities is evidence to the fact that businessmen do not 
feel inhibited by the legal restrictions placed on corporate behavior. See notes 41-44 
supra.

46 See, e.g., Textile Mills, Inc. v. Colpack, 264 Ala. 669, 673, 89 So. 2d 187, 190 (1956); 
Frankel v. Donovan, 35 Del. Ch. 433, 442-43, 120 A.2d 311, 316-17 (1956). This 
principle also is inherent in the rationale of the Michigan supreme court in Dodge v. 
Ford Motor Co., where it was emphasized that a corporation is to be managed solely 
for the shareholders, and that the powers and discretion of directors must be exer
cised toward that end. Reduction or nondistribution of profits in order to aid the 
general public was held illegal. 204 Mich, at 507, 170 N.W. at 684.

47 See Union Pacific R.R. v. Trustees, Inc., 8 Utah 2d 101, 103, 329 P.2d 398, 399 (1958).
48 The classic statement of the direct benefit rule is found in Hutton v. West Cork 

Ry., 23 Ch. D. 654 (C.A. 18183), in which the court upheld a company’s expenditures 
to buy “cakes and ale” for employees as justified only when “required for the benefit 
of the company.” Id. at 673. See Davis v Old Colony R.R., 131 Mass. 258, 275-76 (1881 ).

49 17 Misc. 43, 40 N.Y.S. 718 (Sup. Ct. 1896).

Benefit. An outgrowth of the doctrine that corporate actions
must coincide with the corporate purpose is the black letter law that a 
corporation must be managed for the benefit of the shareholders.46 47 48 49 
This is still the basic principal utilized by courts in reviewing altruistic 
activities. Thus, at common law, any gift of corporate assets not result
ing in benefit to the corporation, but merely inuring to the benefit of 
the public at large, is ultra vires unless authorized by all shareholders/' 

In their efforts to justify developing realities of corporate altruism, 
however, the courts have so attenuated the “benefit” concept as to 
make it virtually meaningless. Originally, corporate activities were au
thorized only if there were a reasonable probability that consideration 
would flow directly to the corporation.^ For example, in Steinway v. 
Steinway & Sons® the court, in upholding construction of churches 
and schools by a corporation organized to manufacture musical instru
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ments, characterized such activities as having a close and practical re
lation to the success of the corporation since they were necessary to 
satisfy the needs of employees working in the company’s isolated plant?0 
Furthermore, the actions were directly related to the benefit of share
holders since they resulted in profitable expansion of the corporation?^

Reacting to the expanding scope of corporate activity, courts have 
liberalized the benefit rule by allowing corporate actions embracing 
merely the possibility of indirect benefits to the corporation^ Two dis
tinct rationales underlie this liberalization, both of which are illustrated 
in Union Pacific Railroad Co. v. Trustees, lnc.™ In that case the Utah 
supreme court upheld a donation to a charitable foundation established 
by the donating company. One justification offered was that such 
activity resulted in long-run benefit to shareholders, the court accept
ing management’s contention that such expenditures were necessary and 
proper business expenses, comparable to advertising?4 A second justifi
cation set forth was that benefit flowed to the corporation in the form 
of resultant goodwill?5 With deference to the principle that gifts by 
corporations are generally ultra vires,56 the court acknowledged that 
this contribution produced no immediate or direct benefit to the corpo- 
ration.57 Nevertheless, it was found that the corporation would receive 
a quid pro quo for the contribution from the possible goodwill en
gendered in the community as a whole?8

50 Id. at 48, 40 N.Y.S. at 720-21.
51 Id. at 51-52, 40 N.Y.S. at 722-23.
52 See A.P. Smith Mfg. Co. v. Barlow, 13 N.J. 145, 151-52, 98 A.2d 581, 585, appeal dis

missed, 346 U.S. 861 (1953); Union Pacific R.R. v. Trustees, Inc., 8 Utah 2d 101, 107, 
329 P.2d 398, 402 (1958).

53 8 Utah 2d 101, 329 P.2d 398 (1958).
54 We believe that if [the contribution] were made with the . . . not unreason

able conviction that it would benefit the corporation, it should . . . rest in 
the sound discretion of management and within the ambit of a legitimate 
exercise of implied authority .... Such actions seldom produce any im
mediate and direct corporate benefits, but . . . [f]ew would venture that the 
company could not do all these things without express, specific authority in 
the charter.

Id. at 107, 329 P.2d at 401-02.
55 Id. at 104-06, 329 P.2d at 400-01.
56 id. at 103, 329 P.2d at 399.
57 Id. at 107, 329 P.2d at 402.
58 The court refused to challenge the convictions of the directors that the contribution 

was in the best interests of the corporation and shareholders. Finding nothing to support 
a holding that management’s actions were unsound, and emphasizing the aim of national 
and state legislation and interested legal groups to encourage altruism, the court relied 
on one director’s statement that such activities were intended to engender the good 
will on which the corporation relied. Id. at 106, 329 P.2d ar 401.

The final extension of the benefit rule substitutes the corporation’s 50 51 52 53 54 55 56 57 58 
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common law obligation as a member of society for the requirement 
of benefit to the thareholders.59 This development of a societal duty 
crystallizes the quandry of the courts in attempting to reconcile tradi
tional shareholder rights with corporate altruism affecting the public 
interest. In Kelly v. BeU,™ a large corporation agreed to make volun
tary payments in lieu of taxes in order to assure the passage of legis
lation intended to lure new industries to an economically deprived area.59 60 61 62 63 64 
The court justified these payments as a recognition of the corporation’s 
responsibility to the community in which it was located?2 Such a ra
tionale seemingly could be used to validate virtually any action which 
does not bankrupt the corporation3 and which is judicially deemed 
socially desirable.

59 The Utah supreme court in Union Pacific, although basing its holding on a finding 
of indirect benefit, also used the social obligation of corporations as an additional 
rationale in its decision: “The new concept of corporate responsibility seems to have 
become a fait accompli.” Id. at 105, 329 P.2d at 400-01. Other decisions have posited 
the existence of such a duty. See, e.g., Theodora Holding Corp. v. Henderson, 257 A.2d 
398, 405 (Del. Ch. 1969); Kelly v. Bell, 254 A.2d 62, 74 (Del. Ch. 1969); A.P. Smith Mfg. 
Co. v. Barlow, 13 N.J. 145, 154, 98 A.2d 581, 586, appeal dismissed, 346 U.S. 861 (1953). 
For a general discussion of expanded corporation duties as a member of society, see 
Hetherington, supra note 7, at 274; Ruder, supra note 6, at 211, 218-24.

60 254 A.2d 62 (Del. Ch. 1969).
61 Id. at 64-67. United States Steel agreed with five other corporations to continue 

paying property taxes on machinery in use in order to help secure passage of a bill in 
the Pennsylvania General Assembly which would eliminate the power of the county 
in which the company’s plant was located to include the value of such machinery in 
real property assessment. U.S. Steel’s interest in the bill’s passage stemmed from its heavy 
concentration of manufacturing equipment in the county and its hope that easing the 
real property tax burden would lure new industries to this economically deprived area. 
Id. at 64-65.

62 In addition to validating these payments as part of U.S. Steel’s social responsibility, 
the Delaware court also spoke in terms of benefit: “[TJhe payments were at least 
reasonably incidental to the carrying on of the Company’s business for its benefits . . . .” 
Id. at 74. However, the fact that the court relied on A.P. Smith v. Barlow indicates 
that the decision was ultimately justified in spite of the benefit rule, not in reliance 
upon it.

63 T ’ he common law rule was that shareholders, acting unanimously, can do as they 
wish with the assets of the corporation as long as the creditors are not defrauded. See 
notes 183-88 infra. There are other cases which suggest that a contribution which is 
reasonable at the time it is made will not be ultra vires if the company subsequently 
goes bankrupt. See, e.g., In re San Francisco Bay Exposition, 50 F. Supp. 344 (N.D. Cal. 
1943); Armstrong Cork Co. v. H.A. Meldrum Co., 285 F. 58 (W.D.N.Y. 1922).

64 13 N.J. 145, 98 A.2d 581, appeal dismissed, 346 U.S. 861 (1953). This case was a 
declaratory judgment action brought by a corporation to ascertain whether a $1500 
donation to a private educational institution was within its powers. Shareholders ob-

Through evolution, the benefit rule has become so contradictory that 
judicial decisions have become internally inconsistent. For example, in 
A.P. Smith Manufacturing Co. v. Barlose,™ the New Jersey supreme court 
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stated that modern conditions require corporations to acknowledge 
and discharge social as well as private tesponsiblllties.65 However, the 
court then proceeded to justify its decision by arguing that such 
recognition is necessary to “insure the survival of the corporate form” 
and that expenditures fulfilling this obligation are therefore for the 
benefit of shareholders.f6 Similarly, the chancery court in Kelly v. Bell, 
after speaking of corporate social obligations,67 lapsed into direct benefit 
language, validating the payments in question as reasonably incidental 
to the benefit of the corporation^

Thus, the inadequacy of this basic benefit concept when applied to 
altruistic activities is manifest; it is difficult to determine whether these 
cases justify corporate altruism on the basis of the benefit rule or in 
spite of it. Through this steady attenuation of “benefit,” any corpo
rate act accruing to the interests of the public at large is said to benefit 
the corporation; this “benefit,” in turn, is said to benefit the sharehold
ers as owners of the corporation. Thus, the contradiction between the 
traditional concept of the corporation as a means of amassing private 
wealth and the view that corporations should promote the public wel
fare remains unresolved under the benefit theory.

Fiduciary Duties. The common law concept of the corporation
as a vehicle for shareholder profit implies that directors are agents of 
the shareholder.60 This agency has been characterized as a quasi- 

jected to this donation on two grounds: (1) the certificate of incorporation did not 
authorize such contributions and they were therefore illegal under common law prin
ciples; (2) a New Jersey statute authorizing contributions could not be constitutionally 
applied to a corporation created after its enactment. Id. at 148-49, 98 A.2d at 583. The 
court upheld the contribution, but the precise rationale of this decision has been dis
puted. Compare Note, Corporate Donations: Common Law, Statutory, and Consti
tutional Implications, 29 Ind. L.J. 295 (1954) (Smith establishes common law obligation), 
with Note, Corporate Donations To Religious and Educational Bodies, 37 Notre Dame 
Lawyer 206 (1961) (Smith does not completely abrogate the benefit rule).

65 13 N.J. at 154, 98 A.2d at 586.
66 Id. The court's indeeisivcncss concerning which rule to apply is evident in its 

statement that “even if we confine ourselves to the terms of the common law rule in 
its application to current conditions, such expenditures may likewise readily be justified 
as being for the benefit of the corporation.” Id. The New Jersey court thus attempted 
to justify the corporate activity under all possible rules, rather than by determining 
which legal standard applied.

67 254 A.2d at 74.
68 Id. at 74-75. The chancery court initially stated that U.S. Steel's payment was a 

gift, even though management did not consider it such at the time it was made. Im
mediately thereafter, however, the court argued that the donation was in the company's 
“self-interest.” Id.

69 See Pepper v. Litton, 308 U.S. 295, 310-12 (1939). But see N. Lattin, supra note 35, 
at 211 (directors may actually be more like principals than agents).
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trusteeship, obligating directors to exercise the highest degree of care 
and loyalty in their management of the corporation?0 The duty of 
care is most often stated as dictating that a director act within the dili
gence and prudence of a reasonable director in the same or similar cir
cumstances,™ or, by a somewhat stricter approach, that a director act 
in good faith and exercise such care as the ordinarily prudent man 
would in his own affairs^ A recent trend, however, favors a more 
lenient rule, holding directors only to a free and unbiased exercise of 
judgment uninfluenced by any considerations other than corporate bene- 
fit.73 This trend results from an application of the nebulous business 
judgment rule that a mere mistake in judgment does not subject a 
director to liability for negligence if he acts in good faith.'4 Thus, the 
Delaware court in Kelly v. Bell upheld the altruistic activity in issue,

70 See, e.g., McGinnis v. Corporation Funding & Fin. Co., 8 F.2d 532, 541 (MD. Pa 
1925); Burt v. Irvine Co., 237 Cal. App. 2d 828, 850, 47 Cal. Rptr. 392, 406 (Dist. Ct 
App. 1965); Spiegel v. Beacon Participations, Inc., 297 Mass. 398, 410-11, 8 N.E.2d 895 
904 (1937).

71 See, e.g., Atherton v. Anderson, 99 F.2d 883, 887 (6th Cir. 1938); Burt v. Irvine Co., 
237 Cal. App. 2d 828, 852-53, 47 Cal. Rptr. 392, 408 (1965); Lippitt v. Ashley, 89 Conn. 
451 462, 94 A. 995, 999 (1915).

72 See, e.g., People v. Mancuso, 255 N.Y. 463, 471, 175 N.E. 177, 179 (1931); Bayer 
v. Beran, 49 N.Y.S.2d 2, 5 (Sup. Ct. 1944). Pennsylvania legislation codifying this 
standard was judicially interpreted as providing a stricter standard than the fraud or gross 
negligence rule which previously determined a director’s liability. Selheimcr v. Man
ganese Corp., 423 Pa. 563, 573-76, 224 A.2d 634, 640 42 (1966). Subsequent legislation 
amended the statute, however, deleting language referring to the care of directors in 
their “personal business affairs.” Pa. Stat. Ann. tit. 15, § 1408 (Supp. 1970), amending 
id. § 1408 (1933).

73 See, e.g., Levitan v. Stout, 97 F. Supp. 105, 116 (W.D. Ky. 1951); Kelly v. Bell, 254 
A.2d 62, 74-75 (Del. Ch. 1969); Warshaw v. Calhoun, 221 A.2d 487, 491 (Del. Sup. Ct. 
1966); Security Trust Co. v. Dabney, 372 S.W.2d 401, 406 (Ky. 1963); Hclfman v. 
American Light & Traction Co., 121 N.J. Eq. 1, 20-21, 187 A. 540, 550 (1936). This 
standard holds a director liable only if he exhibits bad faith or gross negligence; a court 
will not substitute its judgment for that of an independent director if reasonable dili
gence is exercised and management forms an independent business judgment. See Casey 
v. Woodruff, 49 N.Y.S.2d 625, 642-43 (Sup. Ct. 1944).

74 The development of the business judgment rule requires that more than mere 
negligence must be shown before a director will be held liable; lack of good faith, fraud, 
or gross abuse of trust must be shown. See Casson v. Bosman, 137 N.J. Eq. 532, 535, 45 
A.2d 807, 809 (Ct. Err. & App. 1946); Spcrring’s Appeal, 71 Pa. 11, 24 (1872); cf. 
Taussig v. Wellington Fund, Inc., 313 F.2d 472, 479 (3d Cir. 1963); Beard v. Elster, 139 
Del. Ch. 153, 160 A.2d 731 (Sup. Ct. 1960). This necessarily places a heavy burden 
on shareholders attempting to invalidate the directors’ altruistic actions. For a general 
discussion of the confusion caused by the business judgment rule and its effect on 
management’s fiduciary duties, see Note, The Continuing Viability of the Business

Judgment Rule as a Guide for Judicial Restraint, 35 Geo. Wash. L. Rev. 562 (1967); 
Comment, The Business Judgment Rule: A Guide to Corporate Director's Liability, 7 
Sr. Louis U.L.J. 151 (1962).
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absent a showing of bad faith or gross abuse of discretion on the part 
of the directors.75 76 77 78

75 254 A.2d at 75.
76 For examples of management inattention and a general discussion of the judicial 

approach to them, see N. Lattin, supra note 35, at 241-50.
77 254 A.2d at 72.
78 Actually, it is impossible to speak of a traditional fiduciary duty to shareholders 

when directors pursue altruistic activities for the social welfare rather than seeking to 
maximize shareholder profits. Hetherington, supra note 7, at 258-59, 272-74; Comment, 
supra note 6, at 107 (complaints of shareholders to Kodak’s employment of “unem
ployables”).

79 See Note, Corporate Director Liability-The Utah Law in Theory and Practice, 
1966 Utah L. Rev. 660, 673; Note, supra note 74, at 566, 571-72; Comment, supra note 
74, at 153.

80 Burt v. Irvine Co., 237 Cal. App. 2d 828, 854, 47 Cal. Rptr. 392, 409 (1965).
81 Id. at 852-53, 47 Cal. Rptr. at 408-09. See Taussig v. Wellington Fund, Inc., 313 

F.2d 472 (3d Cir. 1963) (self-dealing by director using corporation's name); Frankel 
v. Donovan, 35 Del. Ch. 433, 120 A.2d 311 (1956) (stock options not given for valid 
consideration); Moore v. Keystone Macaroni Mfg. Co., 370 Pa. 172, 87 A.2d 295 (1952) 
(gifts to widow of former director-founder).

82 See, e.g., Pepper v. Litton, 308 US. 295, 306-07 (1939); Perlman v. Feldmann, 219

Cases asserting violations of the duty of care have generally involved 
questions of management inattention allegedly causing injury to the 
corporation or shareholders.™ In light of the business judgment rule, 
it is unlikely that corporate altruism will be held to violate this duty 
of care. For example, the court in Kelly stated that the directors’ ig
norance of multimillion dollar contributions and their knowing assent 
to the classification of such gifts as tax expenses were indicative of the 
corporation’s vast operations rather than management's e'arclcssncss or 
indifference.77

Thus, the refusal of courts to scrutinize the judgments of management 
renders the duty of care ineffective in altruistic situations.™ In those 
exceptional cases in which courts examine action taken by management 
and substitute their own judgment for fraudulent decisions of directors,79 80 
it is actually the fiduciary duty of loyalty which is applied. This is 
evidenced by a recent case in which the court refused to hold that a 
gift of corporate assets to a foundation owned by the corporation's 
directors was protected by the business judgment rule.80 The basis for 
that decision was that management was neither disinterested nor inde- 
pendent-therefore it had breached the duty of loyalty.81 Thus, it is 
only this second fiduciary duty which might regulate corporate al
truism and furnish protection to shareholders.

The duty of loyalty requires a corporate director to act with abso
lute fidelity to his corporation and to place his duties to the corpo
ration above all other financial and business obligations.82 Historically, 
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the judicial standard reflected this absolute language; any corporate 
activity in which a director might have been placed in a position ad
verse to his corporation was held invalid.83 Most jurisdictions, how
ever, no longer consider mere technical conflicts of interest as disloyalty. 
A more realistic approach now justifies any action which is “fair” to 
the corporation if it is approved by a disinterested quorum of 
directors.84 A further liberalization of this rule validates all good faith 
decisions by directors if they are considered fair.85 The two latter 
standards in effect apply the business judgment rule to loyalty^6 under 
these alternatives, a court rarely will substitute its judgment for the di
rectors’ unless the directors unreasonably or fraudulently serve in
terests other than those of the corporation or shareholders.87 88

F.2d 173, 176 (2d Cir. 1955); Green v. National Advertising & Amusement Co., 137 Minn. 
65, 69, 162 N.W. 1056, 1058 (1917).

See, e.g., Wardell v. Union Pacific R.R., 103 U.S. 651, 658 (1880); Munson v. 
Syracuse, G. & C. Ry., 103 N.Y. 58, 74, 8 N.E. 355, 358 (1886); Casey v. Woodruff, 49 
N.Y.S.2d 625, 642-43 (Sup. Ct. 19-44).

84See Taussig v. Wellington Fund, Inc., 313 F.2d 472, 479 (3d Cir. 1963); cf. Wyman 
v. Bowman, 127 F. 257, 273-75 (8th Cir. 1904); Comment, supra note 74, at 156 57.

85 See Union Pacific R.R. v. Trustees, Inc., 8 Utah 2d 101, 106-07, 329 P.2d 398, 401-02 
(1958); cf. Casson v. Bosman, 137 N.J. Eq. 532, 535, 45 A.2d 807, 809 (Ct. Err. & App. 
1946); Note, supra note 74, at 562-63; Comment, supra note 74, at 143, 149.

86 See, e.g., Warshaw v. Calhoun, 221 A.2d 487, 492-93 (Del. Sup. Ct. 1966); {Min
nesota Loan & Trust Co. v. Peteler Car Co., 132 Minn. 277, 284-85, 156 N.W. 255, 258 
(1916); Comment, supra note 74, at 153-56.

87 See, e.g., Burt v. Irvine Co., 237 Cal. App. 2d 828, 853-54, 47 Cal. Rptr. 392, 408-09 
(1965); Kelly v. Bell, 254 A.2d 62, 74( Del. Ch. 1969) (fraudulent or bad faith decision 
necessary); Voigt v. Remick, 260 Mich. 198, 210-11, 244 N.W. 446, 450-51 (1932) 
(fraudulent intent would have been necessary for liability); Bayer v. Beran, 49 N.Y.S.2d 
2, 6 (Sup. Ct. 1944); Elggren v. Woolley, 64 Utah 183, 191-92, 194, 228 P. 906, 909-10 
(1924) (fraud by directors on corporation or shareholders necessary); Note, supra note 
74, at 564.

88 See Cowell v. (McMillan, 177 F. 25, 39, 42 (9th Cir. 1910) (valid if not unfair and 
disinterested board approves); M. Feuer, Personal Liabilities of Corporate Officers 
and Directors 35-36 (1961).

89 See, e.g., Columbian Insecticide Co. v. Driscoll, 271 Mass. 74, 78, 170 N.E. 804, 806 
(1930) (burden of fraud on plaintiff corporation); Bliss Petroleum Co. v. McNally, 254 
Mich. 569, 572, 237 N.W. 53, 55 (1931 ) (director liable only for amounts above “fair” 
value); New York Trust Co. v. American Realty Co., 244 N.Y. 209, 217, 155 N.E. 102, 
104-05 (1926) (corporation may not repudiate obligation of contract with director and 
also retain benefits).

A major source of confusion about the duty of loyalty, however, 
has been occasioned by the facile statement that the business judgment 
rule yields to the rule of undivided loyalty.88 Despite this assertion, close 
examination of the reasoning employed to resolve recurring loyalty 
situations shows that courts sustain a business judgment defense except 
in cases of great abuse. In dealing, for example, with situations involv
ing contracts and dealings between a director and his corporation,89 
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such as those determining compensation^ courts have not followed a 
per se yielding rule. If the issue relates to management pursuit of self
interest, which incidentally competes with the corporation, no liability 
results if the directors’ activity is reasonable.91 Similarly courts will 
uphold a director's trading in corporate securities if there is no fraud 
on the corporation or shareholders.90 91 92 93 94 95 96 Only in extreme cases involving 
secret profits or willful mismanagement have the courts required the 
business judgment rule to yield?3 Illustrative of this fact is Union Pa
cific Railroad Co. v. Trustees, Inc.?*  in which directors authorized 
contributions to a corporation-controlled foundation. The court held 
that there was no reason to challenge the directors concerning the 
“bona fides of their support for the contribution in question or their 
belief that it was for the best interest of the company and its share
holders.” 05 Similarly, in Theodora Holding Corp. v. Henderson?6 the 
Delaware court reaffirmed the use of the business judgment rule. The 
presumption favoring management discretion was overcome only when 
it had been established that a director had appropriated over $3°°,°°°

90 See, e.g., Rogers v. Hill, 289 U.S. 582, 592 (1933) (remanded for determination if 
payments were so large as to constitute waste); Hurt v. Cotton States Fertilizer Co., 159 
F.2d 52, 57 (5th Cir. 1947) (reasonable and fair salary7 decision upheld); Darmana v. 
New Orleans Stock Yard, Inc., 226 La. 898, 9°6-°7, 77 So. 2d 528, 531 (1954) (burden 
on directors to show salaries voted to themselves are reasonable).

91 See, e.g., Equity Corp. v. Milton, 42 Del. Ch. 425, 213 A.2d 439, 442 (1965)
(activity’ valid unless in “fairness” it belongs to the corporation); Johnston v. Greene, 
35 Del. Ch. 479, 488, 121 A.2d 919, 924 (1956) (directors can utilize opportunities unless 
special circumstances make it “unfair”); Lincoln Stores v. Grant, 309 Mass. 417, 421-22, 
34 N.E.’d 704, 707 (1941) (information acquired as employees can be utilized unless 
the company is interested in using it). This liberalization is typified by the 1969 amend
ments to the Delaware Corporation Act establishing the “fairness” test for directors 
dealing with the corporation and apparently placing the burden of proof on the share
holders. See Del. Code Ann. tit. 8, § 144 (1969); id. § 152 (actual fraud required to
overcome director's decision on stock consideration). See generally Slaughter, The 
Corporate Opportunity Doctrine, 18 Sw. L.J. 96, 107 (1964).

92 See, e.g,, Equity Corp. v. Milton, 42 Del. Ch. 425, 431, 213 A.2d 439, 442 (1965); 
Goodwin v. Agassiz, 283 Mass. 358, 363, 186 N£. 659, 661 (1933); Diamond v. Oreamuno, 
24 N.Y.2d 494, 498-500, 248 N£.2d 910, 912-13, 301 N.Y.S.’d 78, 80-82 (1969).

93 See, e.g., Zahn v. Transamerica Corp., 162 F.2d 36, 39-40, 42 (3d Cir. 1947) (wilful 
mismanagement to dissolve corporation as well as to defraud minority shareholders); 
Western States Life Ins. Co. v. Lockwood, 166 Cal. 185, 195-96, 135 P. 496, 5°°-°1 (1933) 
(secret profit); Diamond v. Oreamuno, 24 N.Y .2d 494, 498, 248 N.E.’d 910, 912, 301 
N.Y.S.’d 78, 80 (1969) (secret profit); Globe Woolen Co. v. Utica Gas & Elec. Co., 224 
N.Y. 483, 490-91, 121 N.E. 378, 380 (1918) (wilful mismanagement by utility director 
in favor of corporation he controlled).

94 8 Utah 2d 101, 329 P.2d 398 (1958).
95 Id. at 106, 329 P.2d at 401.
96 257 A.2d 398 (Del. Ch. 1969).



134 The Georgetown Law Journal [Vol. 59:117 

in profits from the sale of corporate assets to his own use?' The court 
also held that a contribution of over $500,000 to a charitable institution 
which the director controlled and used as a residence was a reasonable 
exercise of discretion^

There is, however, an even more basic reason than the business judg
ment rule for the conflict between traditional corporate theory and 
recent judicial justification of corporate altruism. Although the develop
ment of a good faith rule attenuates the concept of common law du
ties owed by management to the corporation’s shareholders, the philos
ophy underlying corporate altruism decisions, the direct duty owed 
by the corporation to society, may completely negate the duties them
selves. Once the requirement of managing the corporation for the bene
fit of shareholders is replaced by a requirement of management in the 
public interest, it is inconsistent to impose fiduciary duties to share
holders. Drawing on the entity theory of the corporation," several 
legal scholars have attempted to meet this inconsistency by positing 
fiduciary duties owed only to the corporation.^ However, the recogni
tion of a common law duty to benefit society which is established in 
recent cases tends to rebut this argument^ since it is unconvincing to 
argue that whatever benefits society at-large benefits the corporation 
and, therefore, the shareholder. Furthermore, the logical concomitant 
to such a benefit rule would be the establishment of new duties to the 
general public. The court in A.P. Smith Manufacturing Co. v. Barlow 
pointed to such duties in recognizing that modern corporations should 
be required to “acknowledge and discharge social as well as private 
responsibilities as members of the communities within which they oper
ate.” !02 The Supreme Court likewise implied the existence of such a

97 Id. at 401, 403-04. The director had bought a seat on the New York Stock Exchange 
for the holding company, and kept profits of over $300.000 when he subsequently 
transferred the seat to another person. Id. at 401. Many other allegations of malfeasance 
made against this same director were not pursued on appeal. Id.

98 Id. at 401-02. 405. This was a family owned corporation in which this director 
was the dominant shareholder and officer. Id. at 399-401. Both the director and his 
ex-wife had sought to have a contribution made to charitable foundations which they 
controlled, and the husband-director succeeded in having this donation approved only 
after he had reduced the number of directors from eight to three, one of whom he 
controlled. Id. at 401-02.

99 See Berry v. Old South Engraving Co., 283 Mass. 441, 451, 186 N.E. 601, 604 
(1933); H. Ballantine & N. Lattin, Corporations 83-87 (1939).

100 See, e.g., Ruder, supra note 6, at 209, 226-27 (1965); Hetherington, supra note 7. 
at 274 (1969).

101 See, e.g., Theodora Holding Corp. v. Henderson, 257 A.2d 398. 405 (Del. Chi 
1969); Kelly v. Bell, 254 A.2d 62, 74 (Del. Ch. 1969); A. P. Smith Mfg. Co. v. Barlow, 
13 N.J. 145. 154. 98 A.2d, 581, 586, appeal dismissed, 346 U.S. 861 (1953); Berlc, Modern 
Functions of the Corporate System, 62 Colum. L. Rev. 433, 438, 449 (1962).

102 b N.J. at 154. 98 A.2d at 586.
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duty in Marsh v. Alabama,™ where it stated that the more an owner 
allows the public in general to use his property for his own profit, 
the more his rights become circumscribed by the rights of those who 
use it.™4 However, such duties are illusory. The court in A.P. Smith 
also justified the donation in terms of directors’ fiduciary duties to 
shareholders,™5 and the implication suggested in Marsh has not been 
utilized.100

It is apparent, therefore, that changing corporate realities, precipi
tated by the separation of ownership and control, have been made more 
complex by corporate involvement in social problems. Cases consider
ing altruism fail to accommodate these great changes. Judicial opinions 
are replete with contradictions; reluctant to move from black letter 
formulations, they have applied these rules to developments for which 
they were never intended. The result has been autonomy in manage
ment to pursue with shareholders’ property whatever altruistic activities 
a court deems worthy.™7

STATUTORY LAW

State corporation statutes have codified the traditional theory of the 
corporation. Although these statutes have developed in response to the 
significant changes in corporations, they are nonetheless premised upon 
the timeworn notion that corporations exist primarily as vehicles for 
private enterprise and enrichment.™8 Shareholders retain the right to 
elect directors and to vote on major policy issues.™9 Directors have no 
power to impair the capital which shareholders have invested in their

103 326 U.S. 501 (1946).
104 Id. at 506.
1°5 13 N.J. at 154, 98 A.2d at 586. The court in A. P. Smith used the concept of benefit 

to the shareholders in addition to the “survival of the corporation” rationale which 
it stressed. Id.

106 “The doctrine of that case [Marsh] has not since been the basis of other decisions 
in this Court and certainly it has not been extended.” Evans v. Newton, 382 U.S. 
296, 321 (1966) (Harlan, J., dissenting).

107 The result of such an approach is that courts accept whatever benefits society 
as also benefitting the corporation. This, in turn, is said to benefit the shareholders. 
Cf. Kelly v. Bell, 254 A.2d 62 (Del. Ch. 1969); A.P. Smith Mfg. Co. v Barlow, 13 N.J. 
145, 98 A.2d 581, appeal dismissed, 346 U.S. 861 (1953); Union Pacific R.R. v. Trustees, 
Inc., 8 Utah 2d 101, 329 P.2d 398 (1958).

108 See, e.g., W. Cary, Corporations 60, 238-43 (4th ed. 1969); N. Laton, Corpora
tions 183-87 (196*9);  Eisenberg, supra note 22, at 5-6, 15-16 (1969); rf. Pilat v. Broach 
Systems, Inc., 108 N.J. Super. 108, 110, 260 A.2d 13, 16 (1969) (corporation exists for 
common benefit of all shareholders).

109 E.g., Cal. Corp. Code §§ 805, 3632, 3901, 4107 (West 1955); Del. Code Ann. tit. 
8, H 211, 242, 244, 251 (1969); N.Y. Bus. Corp. Law § 14(5) (McKinney Supp. 1969). 
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corporation,110 * 112 113 and ultra vires remains at least a potential threat against 
mismanagement by acknowledging that directors’ powers are not un- 
limited.111 Furthermore, at least some states have statutory enactments 
of the common law right of minority shareholders to protection against 
the persistent misconduct of directors or majority shareholders; thus, 
dissolution of the corporation may be sought by a single shareholder 
for fraudulent, oppressive, or illegal actions.”2

110 E.g., Cal. Corp. Code § 803 (West 1955); Del. Code Ann . tit. 8?, §§ 154, 170-74, 
242-44 (1969); N.Y. Bus. Corp. Law §§510, 517, 801 (McKinney 1963); see W. Cary, 
Corporations 50-70 (4th ed. 1969).

mZt.g., Cal. Corp. Code § 803 (West 1955); Del. Code Ann. tit. 8, § 124 (1969); 
N.Y. Bus. Corp. Law § 203 (McKinney 19(53).

112 E.g., Del. Code Ann. tit. 8, §§ 226, 275, 355 (196*9); Md. Code Ann. art. 23, 
§§ 79A, 109 (Supp. 1969). Such statutes are, of course, of no use to the shareholders of 
oligopolistic corporations, since no court will dissolve a corporation which has such a 
significant, if unmeasurable, effect on the American economy. Thus, dissolution will 
be feasible only in closely held and medium sized public issue corporations. See Note, 
Corporate Dissolution for Illegal, Oppressive, or Fraudulent Acts: The Maryland
Solution, 28 Md. L. Rev. 360 (1968).

113 Ala. Code tit. 10, §21(56) (Supp. 1969); Alaska Stat. § 10.05.009 (1962); Ark. 
Stat. Ann. § 64-104 (Supp. 1969); Cal. Corp. Code § 802 (West 1955); Colo. Rev. Stat. 
§ 31-2-1(13) (1964); Conn. Gen. Stat. Ann. § 33-291 (d) (2) (1960); Del. Code Ann. 
tit. 8, § 122(9) (196*9); D.C. Code Ann. § 29-904 (1967); Fla. Stat. Ann. § 608.13(13) 
(195<S); Ga. Code Ann. § 22-202(3) (6) (13) (196*9); Hawaii Rev. Laws § 416-26(14) 
(19658); III. Ann. Stat. ch. 32, § 157.5 (m) (Smith-Hurd Supp. 1970); Ind. Ann. Stat. 
§ 25-211(b) (1960); Iowa Code Ann. § 496A.4(13) (1962); Kan. Stat. Ann. § 17-3009 
(196-4); Ky. Rev. Stat. Ann. § 271.125(13) (1969); La. Rev. Stat. Ann. § 9:2280 (1965); 
Me. Rev. Stat. Ann. tit. 13, § 141 (Supp. 1970); Md. Ann. Code art. 23, § 9(10) (1957); 
Mass. Gen. Laws Ann. ch. 156B, § 9(k) (Supp. 1970); Mich. Comp. Laws Ann. 
§ 450.10(k) (1967); Minn. Stat. Ann. § 300.66 (1969); Miss. Code Ann. § 5309-04 
(Supp. 1968); Mo. Ann. Stat. § 351.385(12), (15) (1966); Mont. Rev. Stat. Ann. § 
22M(m) (1947); Neb. Rev. Stat. § 21-20<04(13) (Supp. 1967); Nev. Rev. Stat. tit. 7, 
§ 78.070(6) (1967); N.H. Stat. Ann. § 294:4 (VIII) (196(6); N.J. Stat. Ann. § 14A:3-4 
(1969); N.M. Stat. Ann. § 51-24-4(m) (Supp. 19^59); N.Y. Bus. Corp. Law § 202 (Mc
Kinney 1963); N.C. Gen. Stat. Ann. § 55-^^7 7i^)(6) (1965); N.D. Cent. Code § 10-19
04(13), (14) (1960); Ohio Rev. Code Ann. § 1701.13 (D) (19<64); Okla. Stat. Ann. tit. 
18, § 1.19(11) (1953); Ore. Rev. Stat. § 57.030(13) (1953); Pa. Stat. Ann. tit. 15, § 
1302(16) (1967); R.I. Gen. Law's Ann. § 7-l.l-4(m) (1969); S.D. Comp. Laws Ann. 
§ 47-2-58(13) (1967); S.C. Code Ann. § 12-12.2(7) (Supp. 1969); Tenn. Code Ann. §48
705 (196-4); Tex. Bus. Corp. Act Ann. art. § 2.02 (A) (14) (195(6); Utah Code Ann. 
§ 16-10-4(m) (Supp. 1969); Vt. Stat. Ann. tit. 11, § 107 (19558); Va. Code Ann. § 13.1-3 
(Supp. 1968); Wash. Rev. Code Ann. § 23A.O8.O2O(13) (Supp. 1969); W.Va. Code Ann. 
§ 31-1-3 (196(6); Wis. Stat. Ann. § 180.01(12) (1957); Wyo. Stat. § 17-36.4(m) (1957).

Today all but two states have explicit statutes for corporate dona
tions.”3 These donative provisions originally reflected the shareholders’ 
ultimate ownership of the corporation, by limiting contributions in 
source, amount, and recipient. Furthermore, the statutory language did 
not indicate an intent to replace the benefit rule with a public obliga
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tion theory.“4 These donative provisions were merely a legislative 
recognition that some corporate contributions to social causes could 
benefit the corporation.“5

However, as the nature of corporate social involvement began to 
change drastically, legislative attempts were made to authorize purely 
altruistic activities. Unfortunately, these attempts have failed to pro
vide adequate guidelines for either management or the judiciary. Repre
sentative of this failure is the Model Business Corporation Act’s laconic 
rule that every corporation has the power to “make donations for the 
public welfare or for charitable, scientific, or educational purposes.” “6 
The language used in this provision does not expressly indicate an in
tention to overrule the benefit principle; only the comments to the 
Act suggest this intention.“7 Those states which have enacted the model 
provision confuse rather than clarify the issue.“8 Only seven statutory 
provisions have expressly attempted to resolve the uncertainty; of these, * * * * * 

114 Early donative provisions tended to be more specific and detailed than the ma
jority of later donative provisions. See, e.g., § 8623-119, [1927] Laws of Ohio 112. For 
example, Indiana, Maryland, Mississippi, North Carolina, Ohio, Tennessee, Vermont, and 
Virginia all provided that contributions had to come from profits or net earnings of 
the corporation. Thus, it is clear that such provisions were merely attempts to 
specifically broaden the powers of corporations so that they could engage in altruistic 
activities without violation of the strict ultra vires doctrine then in effect. See Comment, 
Corporate Charitable Contributions, 24 U. Cin. L. Rev. 572 (1955).

115 This recognition that benefit was possible in some charitable activities was necessary 
because of the rigidity of the ultra vires doctrine. Prior to such provisions, such 
activities would probably not have been sustained as within the specific purpose of the 
corporation. See Note, Washington Legislation—1953, 28 Wash. L. Rev. 167, 168-72 
(1953); Comment, supra note 114, at 573.

H6ABA-ALI Model Bus. Corp. Act § 4(m) (1969).
n" “At common law . . . [t]he courts sustained the validity of donations only if it 

could be shown that they resulted in a ‘corporate benefit.’ The common law rule has 
been superceded by statutory enactment in most jurisdictions, by judicial liberality in 
finding a corporate benefit, and ... by the court regarding corporate charity as a social 
obligation.” ABA-ALI Model Bus. Corp. Act Ann. § 4(m), comment 4 (1960).

118 There are 26 states which have provisions based primarily on the Model Act: 
Alabama, Alaska, California, Delaware, Florida, Hawaii, Illinois, Iowa, Kentucky, Maine, 
Mississippi, Montana, Nevada, New Hampshire, New Mexico, North Dakota, Ohio, 
Oregon, Pennsylvania, Rhode Island, South Dakota, Texas, Utah, Washington, Wisconsin, 
and Wyoming. Many of these states have added sections to the model provision. For 
example, Illinois, Iowa, Kentucky, Montana, Pennsylvania, Utah, Wisconsin, and Wy
oming have added “religious” to those activities to which a corporation may contribute. 
Alabama, Connecticut, Delaware, Hawaii, Iowa, Nevada, Ohio, and Wisconsin qualify 
this power by authorizing the corporate charter or articles of incorporation to deny or 
modify it. Despite these statutes’ similarity to the Model Act, only three states—Iowa, 
Missouri, and New York—have statutory comments explicitly stating an intent to base 
their donative provisions on the Model Act. Iowa Code Ann. § 496A.4(13) (1962) 
(Comments); Mo. Ann. Stat. § 351.385(12) (1966) (Comments); N.Y. Bus. Corp. Law 
) 202 (McKinney 1963) (Comments).
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three authorize donations “irrespective of the corporate benefit” „9 
while four require that donations be for the corporation's benefit or in 
accordance with the corporation’s putposes.120 Even under the latter 
provisions, however, the burden of proof is on the shareholder, and the 
difficulty of showing no possibility of benefit to the corporation makes 
these restrictions on management mere pseudo-limitations.119 120 121 122 Cases such 
as Kelly v. Bell, therefore, are able to justify actions which are remotely 
related to corporate or shareholder profit or lead only to tax “bene
fits”?22

119 These states are Massachusetts, Georgia, and New York. The comments following 
the Missouri provision also indicate that this policy was meant to be followed. Mo. Rev. 
Stat. Ann. 351385(12), (15) (1966) (Comments).

120 Only Oklahoma specifically requires benefit to the corporation; however, Illinois, 
Massachusetts, New York, and Oklahoma require all donations to be in accordance with 
the corporation's purposes. In addition, the comments to the statutes in Arkansas, 
Georgia, and Texas indicate that in those states donations must be for a corporate pur
pose.

The statutes of Georgia and New York lead to unique problems. Georgia expressly 
provides for the corporate power to make donations irrespective of corporate benefit; 
however, the statutory comments indicate that this power exists only if the activity 
enables the corporation to fulfill its purposes. New York explicitly repeals the benefit 
requirement, but in the same provision, requires all donations to be in furtherance of 
the corporate purpose. Thus, the actual meaning of these provisions remains ambiguous.

121 See Theodora Holding Corp. v. Henderson, 257 A.2d 398, 405 (Del. Ch. 1969) 
(any charitable action is valid if it is “reasonable”); Kelly v. Bell, 254 A.2d 62, 74-75 
(Del. Ch. 1969) (common law fraud is necessary to overcome the presumptive validity 
of directors’ actions); A.P. Smith Mfg. Co. v. Barlow, 13 N.J. 145, 154, 160-61, 98 A.2d 
581, 590, appeal dismissed, 346 U.S. 861 (1953) (shareholders must show “indiscriminate” 
giving or disloyalty); Union Pacific R.R. v. Trustees, Inc., 8 Utah 2d 101, 106 07, 329 
P.2d 398, 4°1-°2 (1958) (“good faith” determination by management shifts burden to 
shareholders).

Broad objectives such as “public welfare,” “charitable” purposes, or “educational” 
purposes are not defined in any donative provisions; therefore, virtually any activity 
may be justified which a court classifies under these terms. There are 42 states which 
allow contributions for “educational” purposes: Alabama, Alaska, Arkansas, California, 
Colorado, Delaware, Florida, Georgia, Hawaii, Illinois, Iowa, Kansas, Kentucky, Louisiana, 
Maine, Maryland, Massachusetts, Michigan, Minnesota, Mississippi, Montana, Nevada, 
New Hampshire, New Mexico, New York, North Carolina, North Dakota, Ohio, 
Oklahoma, Oregon, Pennsylvania, Rhode Island, South Carolina, South Dakota, Texas, 
Utah, Vermont, Virginia, Washington, West Virginia, Wisconsin, and Wyoming. All 
of these states, plus Nebraska and Tennessee, allow donations for “charitable” purposes. 
The majority of these states also authorize contributions for the “public welfare.” Thus 
in a vast majority of states, courts are virtually free to validate whatever activities they 
see fit.

122 254 A.2d at 74-75.

After attempting to dispose of the benefit requirement, the Model 
Act still could have effectively limited managerial autonomy by re
stricting the amount or source of contributions. However, the donative
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provision ignores this possibility,^ and only five states utilize such 
provisions. Two of these authorize only those contributions which are 
‘'reasonable,'’ thus subjecting each case to judicial determination.
1 he remaining three^5 limit donations to the percentage of taxable 
income which a corporation may deduct under federal income tax law. 
This restriction imposes both a requirement that all contributions come 
from income and a five per cent maximum on such contributions.^6

123 See ABA-ALI Model Bus. Corp. Act § 4(m) (1969).
124 These two states are Maryland and Oklahoma.
125 These states are South Carolina, Vermont, and Indiana.
126 Int. Rev. Code of 1954, § 170(c).
127 See ALI-ABA Model Bus. Corp. Act § 4(m) (1969).
128 254 A.2d at 74.
129 Ivr. Rev. Code of 1954. § 170(c). Section 170 allows gifts or contributions to be 

deducted so long as the donation is to a governmental body and is intended for ex
clusively public purposes, or is to a validly created and recognized corporation or other 
organization engaged in religious, charitable, scientific. literary, or educational activities. 
No part of the income of such corporation or organization may inure to the benefit of 
a private shareholder or other individual.

The 1969 amendments to the Code have attempted to prevent abuses by company 
controlled and other charitable foundations which have tremendous wealth and which 
have made large contributions for charitable purposes. Tax Reform Act of 1969. tit. 
Ill. Pub. L. No. 91-172. 83 Stat. 487 (Dec. 30, 1969).

130 These states are Kansas, Louisiana, Minnesota, Maryland, Missouri, Nebraska, New 
Jersey. North Carolina, Oklahoma, South Carolina, and West Virginia.

Management’s unfettered control is further evidenced by the failure 
of the Model Act to attempt any definition of the valid recipients of 
corporate altruism. By empowering the corporation to donate to any 
person or organization,’2' the Act prevents the shareholder from know
ing what social cause will be promoted by altruistic actions. Further
more, the inclusion of such terms as “public welfare” in the model 
provision broadens the discretion of directors and denies the courts 
workable guidelines. This inadequacy is also demonstrated in Kelly, 
where the court considered a corporate action which appeared to be 
intended for the public welfare. Rather than so label the gift, the 
court chose to justify it as benefiting the corporation.^

In contrast to the Model Act and the state donative provisions drawn 
from it, are a minority of state statutes which more rigorously delimit 
appropriate recipients of altruism. These provisions, which are based 
on federal tax standards, restrict beneficiaries to those enumerated in 
section 170 of the Internal Revenue Code’2* and judicial constructions 
of its meaning. An analogous limitation is employed by 11 states which 
allow contributions only to corporations or associations and not to 
individuals.’^ Provisions consistent with this approach are contained 
in a few statutes which empower only those corporate contributions * * * * * * * * 
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which do not inure to the benefit of any individual shareholder,131 132 133 or 
which are not received by a donee owning more than a specified per
centage of the donor corporation?3’ The breadth of the purposes for 
which altruism is allowed, however, significantly curtails the effective
ness of such provisions.^

131 Three states with such provisions are Arkansas, Louisiana, and North Carolina. 
The same policy is found in the common law rule that corporate gifts may not be given 
to “pet” charities. See, e.g., A. P. Smith Mfg. Co. v. Barlow, 13 N.J. 145, 161, 98 A.2d 
581, 590, appeal dismissed, 346 U.S. 861 (1953).

132 The Louisiana statute provides that corporate donations are valid only if the 
donee owns 10 percent or less of the donor corporation or its subsidiaries. New Jersey 
formerly had this requirement. Law of June 15, 1950, ch. 220, N.J. Laws 553, as amended, 
N.J. Stat. Ann. § 14A:3-4 (196'9); see Comment, supra note 6, at 106-07.

133 See note 121 supra.
134 See ABA-ALI Model Bus. Corip. Act § 4(m) (10f0). The comments to this section 

fail to clarify how such actions should be implemented. However, a recent proposal to 
modify section 4(m) has suggested that board action be required for certain actions 
aiding governmental programs, which is suggested as an additional purpose for which 
corporate donations would be authorized. See Scott, Changes in the Model Business 
Corporation Act, 24 Bus. Law. 1, 292-93 (1969).

135 Sec E. Latty & G. Frampton, Basic Business Associations 319-20 (1963).
136 These states include Arkansas, Hawaii, Indiana, Kansas, Maryland, Minnesota, 

Oklahoma, Tennessee, Vermont, and West Virginia.
137 Vermont and Virginia require shareholder approval for contributions over five 

percent of net income, although Virginia authorizes the articles of incorporation to pro
vide otherwise.

138 Hawaii requires a shareholder vote before a donation is made if the corporation 
is being liquidated or dissolved. See Hetherington, supra note 7, at 270-71 (description 
of the proxy and electoral processes as effective shareholder controls); Note, Corporate 
Charitable Contributions, 24 U. Cin. L. Rev. 572, 577 (1955) (usefulness of shareholder 
approval and notice as devices for protection); Note, Corporation Giving: Some Legal 
Aspects, 8 Rutgers L. Rev. 527, 535-40 (1954) (requirement of notice to shareholders).

139 See ABA-ALI Model Bus. Corp. Act § 4(m) (10f'0).

The Model Act also fails to specify a required procedure within 
the corporation for the authorization of corporate altruism.134 Formal 
board approval is not explicitly required even though many altruistic 
activities could be considered “extraordinary” and therefore requiring 
as much formality as similar activities.135 136 137 138 139 A few states recognize this 
failing and prohibit corporate donations unless they are approved at 
a meeting of the board of directors.136 Three states extend this limita
tion by requiring shareholder approval to validate contributions ex
ceeding five percent of net income^7 or, in certain other situations,138 
both requirements lacking in the Model Act.1™ The efficacy of such 
shareholder approval is doubtful since, in light of management’s domi
nation of the proxy machinery, shareholder’s prospective authorization 
of each activity would serve at most to delay ratification of activities 
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already decided upon by management.’^ The inadequacy of these 
provisions is deary illustrated in Kelly v. Bell, where donations not 
formally reviewed by the board, and not even considered to be gifts 
by the directors or shareholders, were nevertheless allowed.’4’

Several states empower corporations to make donations unless the 
articles of incorporation or corporate charter provides otherwise.’^ 
The usefulness of such a provision is limited, however, since most share
holders purchase stock after incorporation has been accomplished and 
therefore have no voice in the contents of these documents. Thus, only 
corporations formed after enactment of the statute would be affected 
bv it.* 142 143 144 145 146 Kelly raises more fundamental doubts about the efficacy of 
such a restriction. The Delaware Chancery was confronted with a 
state donative statute derived from the Model Act, supplemented with 
a provision allowing restriction of donative powers in the articles.’44 
The articles in Kelly required board approval for all gifts over $500,
000. Nevertheless, the court approved a donation made without board 
approval, grossly exceeding this amount, on the surprising ground that 
the directors did not consider the payment a gift when it was made.’45

HO “Legally, the proxy is an agent for the shareholder, and necessarily under a duty 
of fidelity to him. Factually, he is a dummy for the management, and is expected to 
do as he is told .... The vote when mobilized really represents the will of the 
Directors.” A. Berle & G. Means, supra note 16, at 245 (1933); see N. Latun, supra 
note 35. at 306-09; Ruder, supra note 6, at 224.

Mi 254 A.2d at 74. 75 .
142 These states include Alabama, Connecticut, Delaware, Georgia, Hawaii, Indiana, 

Iowa, Louisiana, Massachusetts, Michigan, Nevada, New Jersey, New York, Ohio, 
Virginia, and Wisconsin.

143 At least one court has raised constitutional questions on modification of corporate* 
statutes to allow such activities under the contract theory of the corporation. Union 
Pacific R.R. Co. v. I'rut^eet, Inc., 8 Utah 2d 101. 104, 329 P.2d 398, 399-400 (1958). 
But see A.P. Smith Mfg. Co. v. Barlow, 13 N.J. 145. 159-60, appeal dismissed, 346 U.S. 
801 (1953) (state held to have “reserved” the power to make such changes in the 
statute).

144 254 A.2d at 74.
145 Id. at 74-75.
146 See notes 125-38 supra.

It is therefore apparent that state statutes have not resolved the con
flict between traditional corporation law and today’s corporate activi
ties. The Model Act represents an attempt to increase management con
trol and relegate shareholders to the position of creditors. Its lack of 
clarity and definition, however, renders it more confusing than en
lightening. The other donative statutes are remnants of earlier attempts 
to protect shareholders and generally are unable to cope with modern 
altruistic situations.’46 Furthermore, attempts to modernize these stat
utes have often engendered inconsistencies which are indicative of the 



142 The Georgetown Law Journal [Vol. 59:117

contradictions pervading the area of corporate altruism. Exemplifying 
this is New York’s recently enacted corporation statute147 148 149 150 151 152 153 which em
powers corporate donations irrespective of corporate benefit if they 
are for the corporate puiposc.148 Such a provision is self-contradictory. 
If an action can serve the corporate purpose without benefitting the 
corporation or shareholders, then the corporation has been redirected 
to serve some other interest-most logically that of the public at-large. 
If this rationale is applied to the New York provision, the corporation 
would have to be a quasi-public entity, even though there was no legis
lative intent to change the basic structure of the corporation.

147 N.Y. Bus. Corp. Law § 202 (McKinney 1963).
148 Id.
149 See Securities & Exchange Act of 1933, 15 U.S.C. §§77(a)-77(aa) (196-4); Securities 

& Exchange Act of 1934, 15 U.S.C. §§ 78(a)-78(hh) (1964).
150 See, e.g., Shoenbaum v. Firstbrook, 405 F.2d 200, 211-13 (2d Cir. 1968) (complaint 

amounted to no more than fiduciary breach); O'Neill v. Maytag, 339 F.2d 764, 767-69 
(2d Cir. 1964) (complaint obviously stated a state fiduciary breach but action not 
allowed); Carliner v. Fairlanes, Inc., 244 F. Supp. 25, 30 (D. Md. 1965) (state fiduciary 
breaches inadequate). But see McClure v. Borne Chem. Co., 292 F.2d 824 (3d Cir. 19(61), 
cert, denied, 368 U.S. 939 (1961). According to McClure, Rule 10b-5 imposes broad 
fiduciary duties on management vis-a-vis the corporation and its individual shareholders. 
Id. at 834.

151 See SEC v. Texas Gulf Sulphur Co., 401 F.2d 833, 849 (2d Cir. 1968), cert, denied, 
394 U.S. 976 (196*9); Note, Rule 10b-5 Elements of a Private Cause of Action, 43 N.Y.U.L. 
Rev. 541 549-53 (1968).

152 See SEC v. Texas Gulf Sulphur Co., 401 F.2d 833, 858-59 (2d Cir. 1968), cert, 
denied, 394 U.S. 976 (1969); Ruder, Challenging Corporate Action Under Rule 10b-5, 
25 Bus. Law. 75, 77-79, 86-87 (196*9); Note, supra note 74, at 552-53.

153 See W. Cary, Corporations 303-04 (4th ed. 1969); L. Loss, Securities Regulation 
1027 (2d ed. 1961); S. Rep. No. 1455, 73d Cong., 2d Scss. 77 (1934); SEC Reg. 14A, 
17 C.F.R. § 240.14a-3 (1970).

FEDERAL CORPORATION LAW

A developing source of legal standards for corporate conduct is fed
eral securities law?^ However, possibly as the result of several cases 
holding that a mere breach of common law fiduciary duties will not 
constitute a cause of action under the securities law,1™ no altruism cases 
have been brought under these statutes. Moreover, the purpose of the 
securities laws was not to enforce fiduciary duties or insure share
holders against all losses, but rather to effect disclosure of all infor
mation needed to make an intelligent investment,151 to protect the in
vestor from manipulative devices/52 and to promote corporate suf
frage?53 Although none has resulted in a court contest, there have been 
several complaints by shareholders concerning their corporations’ al
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truistic endeavors.1’4 A major cause of these complaints was the lack 
of disclosure by management of these altruistic activities.’55 This non
disclosure could be important since one of the major requirements in 
all areas of securities law is disclosure of material facts. In the solicita
tion of proxies, the omission of a material fact which deceives or mis
leads shareholders in the intelligent exercise of their voting rights is 
forbidden.’5” Furthermore, the S.E.C.’s broad antifraud rules prohibit 
the omission or manipulation of material facts in connection with the 
sale or purchase of securities.’’7

The conflict between traditional concepts of the corporation and 
justification of altruistic activities underlying state judicial and statu
tory decisions also pervades federal securities regulation. Although the 
amount of altruistic activity directly affects profits and earnings per 
share and could thus materially influence a decision to purchase or sell 
securities,1^ only a few large corporations report total “contributions” 
annually,^ and these only after shareholder pressures to disclose such

154 See Comment, supra note 6, at 99-101; Ruder, supra note 6, at 219. The share
holders of many companies have attempted to limit altruistic decisions, make them more 
formal, or require disclosure of their companies’ charitable and altruistic activities. See, 
e.g., General Motors Corp., 1968 Notice of Annual Meeting and Proxy Statement, at 
26-27; Ford Motor Co., 1970 Notice of Annual Meeting and Proxy Statement, at 20; 
International Telephone & Telegraph Co., 1970 Notice of Annual Meeting and Proxy 
Statement, at 7 8.

155 See Comment, supra note 6, at 100-02; Proxy Statements cited in note 154, supra.
156 SFC Reg. 14A. 17 C.F.R. § 240.14a-9 (1970); see J.I. Case Co. v. Borak, 377 U.S. 426 

(1964); Note, supra note 74, at 549-52.
1’7 SEC Reg. 10B. 17 C.F.R. § 240.10b-5 (1970); see SEC v. National Securities, Inc., 

393 U5. 453, 465-67 (1969); SEC v. Texas Gulf Sulphur Co., 401 F.2d 833, 854-56 (2d Cir. 
1968), cert, denied, 394 U.S. 976 (1969).

1’8 For example, B.F. Goodrich which had more than 14.4 million outstanding shares 
and an income of $35 million in 1967 has given $3.8 million in one donation to an urban 
renewal project. The 500 Largest Corporations, Fortune, June 1’. 1968, at 190-91; see 
note 12 supra. The United States Steel Corporation probably donated over five percent 
of its net income in 1967 by contributing approximately eight million dollars for char
itable and educational purposes, plus unreported gratuitous payments of over five million 
dollars to Allegheny County. See Kelly v. Bell, 254 A.2d 62, 74 (Del. Ch. 1969); 
United States Steel Corp., Annual Report, 1968, at 20.

There are many others whose charitable contributions could easily approach five 
percent of income when examined in detail. This searching is necessary because most 
corporations do not disclose their charitable or altruistic activities. E.g, International 
Business Machines, Annual Report, 1970; Standard Oil of New Jersey, Annual 
Report, 1968; Westinghouse Corp., Annual Report, 1969.

159 When corporations do mention such activities, many do so by aggregating them 
as charitable and/or educational “contributions,” completely omitting any reference 
to the expense of modern altruistic activities and failing to describe the particular pro
grams which are fostered. E.g, United States Steel Corp.. Annual Report, 1970. at 21 
(charitable, educational, and scientific); General Electric Co., Annual Report, 1969. 
at 18 (educational). Other corporations mention their activities in broad, general terms 
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activities.160 Similarly, much of the recent altruism of corporations 
reaches proportions that would appear to require disclosure for an 
intelligent exercise of suffrage. Furthermore, some altruistic gestures 
should constitute major decisions requiring shareholder approval and 
inclusion in proxy statements.* 161 In spite of the great amount of al
truistic activities, and the potential importance of such activity as a 
material factor in shareholders’ decisions, there is no specific require
ment in securities rules or legislation for disclosure of such information, 
and few corporations have voluntarily produced this data even after 
shareholder objections or inquiries.162 This is particularly inappropriate 
since it is likely that most shareholders would have an opinion about 
the general activities corporate altruism should support.

without giving any indication how much is spent on them. E.g., Wells Fargo, Annual 
Report, 1969, at 3, 24, 26 (plans to “fight inflation” and “aid” governmental programs 
and “help” minority businesses and students); Smith, Kline, & French Laboratories, 
Annual Report, 1968, at 14-15 (“information center” for ghetto residents, urban renewal 
projects); Chrysler Corp., Annual Report, 1969, at 19-20 (job training and education 
for disadvantaged).

160 E.g., Ford Motor Co., 1970 Notice of Annual Meeting and Proxy Statement at 
16-17; American Telephone and Telegraph Co., 1970 Notice of Annual Meeting and 
Proxy Statement at 7-8; General Motors Corp., 1968 Notice of Annual Meeting and 
Proxy Statement at 26-27; see Comment, supra note 6, at 100-01 & n.15.

161 See note 158 supra.
162 One securities expert writing on the public obligations of private corporations 

suggests that the present securities laws and rules requiring disclosure of material facts 
could be interpreted to require disclosure of corporate altruism, or, if not, could be 
amended slightly to require such disclosure. See Ruder, supra note 6, at 228-29.

163 SEC Reg. 14A, 17 C.F.R. § 240.14a-8 (1970); see Dyer v. SEC, 289 F.2d 242 (8th 
Cir. 1961) (determination of what could be a proper matter for shareholder action un
der state law); SEC v. Transamerica Corp., 163 F.2d 511 (3d Cir.), cert, denied, 332 U.S. 
847 (1947) (determining what is a proper subject of action by shareholders); Clusserath, 
The Amended Shareholder Proposal Rule: A Decade Later, 40 Notre Dame Lawyer 
13 (1964).

164 A recent proposal by a group of law students and young lawyers who each owned 
a share of General Motors Corporation sought to have the corporation establish a 
committee to study the role of the corporation in modern society, to select three directors 
representing consumer and minority interests, and to set up a committee to examine the 
various altruistic and charitable programs General Motors might undertake. Wall 
Street Journal, Feb. 9, 1970, at 9, col. 1. Another recent proposal to Dow Chemical 
Corporation sought to have the company stop production of materials used to destroy

The securities legislation appears to support the traditional corporate 
concept that management is only a trustee for shareholders by provid
ing for inclusion of shareholder proposals in proxy statements.1f3 There 
is evidence that shareholders are willing to utilize this opportunity. Sev
eral shareholders of major corporations have recently introduced pro
posals to encourage corporate participation in altruistic activities.
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However, shareholders’ proposals of altruistic endeavors are subject to 
management’s absolute veto; Securities and Exchange Commission rule 
14a-8(c)(2) authorizes the exclusion of any shareholder proposal pri
marily intended for general economic or social purposes.’6’ Thus, the 
conflict between the virtually unlimited discretion of management to 
pursue altruistic activities without shareholder approval or knowledge 
and the broad policies of federal securities legislation is readily ap
parent.16®

PUBLIC ENTITY VERSUS PROFIT MAKING

As oligopolistic corporations became free from traditional market 
Iestrictions167 with the widening separation of ownership and control, 

human lives. Health Rights News, May 1968, at 3, col. 3; see Note, Ghetto Development 
Programs, 20 Case W. Res. L. Rev. 825, 867 n.155 (1969)

Although most shareholder proposals receive only a very minute percentage of the 
total votes cast, one securities expert points out that they are often very important in 
affecting management’s later actions, often on a public relations rationale. L. Loss, 
Securities Regulation 239 (Supp. 1955).

165 17 C.F.R. § 240.144-8(c) (1970). One recent article has used the Smith “survival” 
rationale to argue that suggestions by shareholders to force corporations to engage 
in urban renewal and ghetto redevelopment programs are not purely for promoting 
solutions to general economic or social problems. Note, supra note 164. at 867-72 & 
n.155. This article suggests that business is already engaged in many of these programs, 
that the need for urban reconstruction is great, and that such actions will increase 
economic prosperity in the city and therefore increase the eorpor-tion’s business. Id. at 
870-71. However, if these reasons are accepted, such activities would be “a matter relating 
to the conduct of ordinary business operations” and still subject to the absolute veto of 
management under SEC rules. SEC Reg. HA, 17 C.F.R. § 240.14a-8(e) (5); see Peck v. 
Greyhound Corp., 97 F. Supp. 679 (S.D.N.Y. 1951) (SEC decision that a shareholder 
proposal to implement integrated seating is not a proper subject for shareholder action 
sustained by the district court). However, the SEC has ordered the management of 
General Motors to include a shareholder proposal in its notice of the eoIporation’s an
nual meeting, despite suggestions that it would unduly inhibit management from meet
ing its responsibilities as corporate citizens, and that the persons nominated as directors 
were completely unacceptable to the corporation. See Wall Street Journal, Mar. 20, 
1970, at 7. col. 1; Wall Street Journal, Mar. 6, 1970, at 15, col. 1. This approach seems 
more in accord with the clear intent and language of rule 14a-8(c).

It should be noted that since many shareholder proposals are initiated by groups who 
are motivated by desires to publicize the civil rights and peace movements. such pro
posals may sharply conflict with the aims of the ordinary shareholder. Thus, opposition 
to these proposals may come from within the ranks of shareholders as well as from 
management. See Wall Street Journal, Mar. 18, 1970, at 8, col. 1; Wall Street Journal, 
Apr. 7. 1970, at 40, col. 1.

166 See Ruder, supra note 6, at 228.
’67 This independence from market controls is well exemplified by the consistency 

with which such corporations make profits. During the years 1954-1957, only 2.17 per
cent of the 500 largest industrials listed by Fortune magazine showed losses. Hethering
ton, supra note 7, at 254 n.25; see A. Bf.rle & G. Means, The Modern Corporation and 
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an increasing number of decisions formerly reserved to shareholders 
or requiring their approval have devolved onto directors and profes
sional managers.168 This tremendous evolution has been accomplished 
without change in the perception of profit making as the primary 
corporate function.1'^ In dealing with altruistic activities, therefore, 
courts have resorted to the attenuated benefit concept to justify corpo
rate endeavors.17° Actually, such sophistry is not necessary to reconcile 
the profit making goal and modern altruistic practices. An alternative 
approach would be to restructure corporate theory by replacing the bene
fit and profit maximization rules with a public entity concept. Directors 
would then be responsible to the public at large rather than to share
holders as shareholders. Such a total redefinition of the corporation, 
however, is unlikely to be initiated by legislative enactment,m and 
judicial expansion of the laconic donative provisions and the benefit 
rationale to absurd proportions would not be an effective way to alter 
our perception of the corporation. Furthermore, the historical develop
ment of management’s discretion to engage in altruistic activities demon
strates that fulfilling the primary profit function does not logically 
exclude such activities.

Many classic charitable contribution cases established the rule that 
shareholders by unanimous vote can make any disposition of corporate 
assets they desite.173 Such cases did not undermine the corporation's

Private Property 37, 307-08. 355 (rev. ed. 1967); notes 20-23 supra. Since 1960, none of 
the top 70 corporations have suffered losses. The 500 Largest Corporations, Fortune, 
July, 1961-1966, June 15, 1967-1968, May 15, 1969.

168 See A. Berle & G. Means, supra note 167, at 82. 116, 358-59; notes 16-26 supra. 
The increased scope of managerial activities is exemplified by the Model Act's pro
vision giving directors the common law power of shareholders to make bylaws. ABA- 
ALI Model Bus. Corp. Act § 25 (1969); see Rogers v. Hill, 289 U.S. 582, 588 (1933) 
(common law rule).

169 See A.P. Smith Mfg. Co. v. Barlow, 13 N.J. 145, 149, 98 A.2d 581, 584, appeal
dismissed, 346 U.S. 861 (1953) (traditional profit goal discussed); Pilat v. Broach
Systems, Inc., 108 N.J. Super. 88, 92, 260 A.2d 13, 16 (1969) (corporation exists to 
benefit shareholders); C. Kaysen & D. Turner, Antitrust Policy: An Economic and 
Legal Analysis 48-49 (1965); Ruder, supra note 6, at 213-15.

170 See notes 52-68 supra and accompanying text.
171 A large body of law has been built on corporate theory as it now exists, and 

there has therefore been a reluctance to attempt to change corporate theory until a 
well-defined alternative exists. According to Kaysen and Turner, the fact that business 
must ultimately respond to the competitive market is the best “defense against the 
demand that economic decisions be made or supervised by politically responsible 
authorities .... The alternative standards present definitional and administrative prob
lems of such magnitude that consistent and sensible enforcement would be well-nigh 
impossible.” C. Kaysen & D. Turner, supra note 169, at 49; cf. Hetherington, supra note 7, 
at 279-81; Ruder, supra note 6, at 226-29; Rostow, supra note 20, at 63-69.

172 These cases, using the ultra vires rationale, upheld shareholder ratification of con- 
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main goal of making profits; indeed, they explicitly affirmed it in 
recognizing that it is not inconsistent to empower a corporation which 
is fulfilling its profit goal and not defrauding creditors to contribute 
to the public welfare, just as an individual may after providing for his 
private needs.173 Early donative provisions reflected this rationale by at
tempting to authorize classic charitable actions without the cumber
some machinery required for unanimous shareholder action.^ This 
power remained in directors as the nature of corporate altruism changed, 

tributions which had been attacked as absolutely forbidden. See, e.g., Putterman v. 
Daveles, 36 Del. Ch. 508, 515, 134 A.2d 480, 484 (Del. Ch. 1957); MacQueen v. Dollar 
Savings Bank Co., 133 Ohio St. 579. 581, 15 N.E.’d 529. 531 (19388; Stony Brook Lumber 
Co. v. Blackman, 286 Pa. 305, 309, 133 A.2d 556, 557 (10(6.).

173 “It is a matter for the discretion of corporate management in making donations. 
. . . [The corporation’s] ultimate purpose, from its own standpoint, is to earn and pay 
dividends. If as a matter of judgment, it desires to take part of its earnings, just as 
would an individual, and contribute them to a worthy public cause, it may do so . . . .” 
Carey v. Corporation Comm'n, 168 Okla. 487, 492, 33 P.2d 788, 794 (1934).

The rule that maintaining the primary goal allows considerable discretion is most 
often stated as forbidding creditors from being defrauded. See note 172 supra. Actually, 
these cases did not alter the earliest concept of the corporation as existing solely to 
amass wealth for a few individuals. Since all the shareholders had to approve the charitable 
activities, it was they who were benefitted when donations were made for the purposes 
they desired. See notes 16-20 supra and accompanying text.

174 Ten years after the Dodge decision, which seemed to foreclose the possibility of 
altruistic activities by corporate managers, the Massachusetts legislature enacted an 
emergency clause giving directors authority to engage in such activities without the 
usual promulgation period required for Massachusetts laws. This authorization was 
made effective immediately because of “public convenience” requirements that such 
powers for “the betterment of social and economic conditions” must be given to corpora
tions. Sec’y of the Commonwealth, Acts and Resolves 18 - 19 (1933). In Michigan 
social conditions and the realities of business also led Michigan legislators to overturn 
the absolute prohibition of Dodge. Sec'y of State, Public Local Acts of the Michigan 
State Legislature 32-33 (1935). Similarly, Texas, the first state to provide for 
contributions by profit-making corporations, pointed out that the public welfare de
manded that corporations be permitted to use their “means, assets, and other property” 
for charitable and civic purposes and that the usual constitutional promulgation period 
was therefore not applicable. General Laws of the State of Texas, 35 th Legislature, 
Regular Session 25-26 (1917). All of the other six states empowering corporations to 
engage in such activities before 1940 used the rationale that directors were merely being 
endowed with power to perform such acts in lieu of the traditional reservation of this 
power to all shareholders. Since the entity theory separating the shareholders and the 
corporation still controlled legal thinking, these statutes merely authorized corporate 
managers to perform such tasks without abrogating their fiduciary duties or changing 
the corporation into a public entity. See, e.g., Laws of the State of Illinois, 51st 
General Assembly 378 (1919); Acts of the 154th New Jersey Legislature 353-54 
(1930). The only cases construing these early statutes arc consistent with this theory. 
See A.J. Anderson Co. v. Citizens Hotel Co., 8 S.W.’d 702 (Tex. Civ. App. 1928); James 
F. McCord Co. v. Citizens Hotel Co., 287 S.W. 906 (Tex. Civ. App. 1926); A.J. 
Anderson Co. v. Kinsolving, 262 S.W. 150 (Tex. Civ. App. 1924).
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and the statutes were made more open-ended to provide for activities 
not considered when the original statutes were enacted.’'’

Thus, no inherent inconsistency forces a conflict between the corpo
ration’s profit goal and corporate giving. Rather, internally incon
sistent donative statutes and judicial opinions erroneously assuming such 
inconsistencies have led to unfettered discretion in management to 
pursue whatever altruistic activities they wish, so long as a court con
siders the activities desirable.1 * * * *'6 Although it is unrealistic to speak of 
shareholders as owners endowed with absolute common law property 
rights,’'' they nevertheless have a special interest in the corporation, 
as is reflected in the profit maximization rule.1™ Therefore, a profit 
making purpose should be the starting point in formulating a rational 
approach to corporate altruism. Factors essential to the development 
of this rational approach must be set forth, and suggestions of basic 
changes to deal with corporate altruism in oligopolistic corporations 
where most altruistic problems develop must be discussed. In this man
ner, traditional corporate principles will merely be modified to regain 
viability in light of modern social and business realities.

175 All of the 21 states which enacted charitable provisions before 1950 subsequently 
amended them. See ABA-ALI Model Bus. Corp. Act Ann. §4(m) 5-4, Comment 4, at 
139 (196(0). For a discussion of how such statutes have accommodated new activities, see 
note 174 supra.

176 Management suggests that it is in the best position to judge the overall needs of all
groups in society, and that such groups (including shareholders) should not resist the 
decisions which management has so judiciously made. Such an attitude on manage
ment’s part suggests that management’s real concern is to protect its autonomy from 
all other groups. See Hetherington, supra note 6, at 278.

177 The notion that corporate power should be centered in the shareholder (rather 
than in managers liable only to the enterprise itself) has come under much criticism.
Such attacks really question the validity of considering shareholders as owners of the 
corporation; rather the shareholders have become more like creditors and merely 
another of the groups the enterprise must accommodate. See Hetherington, supra note
6, at 274; Ruder, supra note 7.

178 The ownership of stock is still highly concentrated except in a few of the largest 
corporations, and the expectations and rights of most shareholders to participate in 
important corporate decisions has been underemphasized. See Eisenberg, supra note 
22. at 44-45. 181; Ruder, supra note 7, at 227. Hetherington attacks the concept of 
shareholders as owners of oligopolistic corporations, but he recognizes that even they 
deserve fiduciary duties from management, and that in smaller corporations traditional 
concepts are more viable. Hetherington, supra note 6, at 272-74.

Factors for Judicial Consideration
ORJDINARYr CORPORATE ACTIVITIES

Paradoxically, in constructing a rational approach to corporate 
altruism it is first necessary to provide a meaningful rule for dealing
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with profit-seeking corporate activities. This requires reestablishment of 
a rational meaning to the common law benefit concept, especially since 
a statutory attempt to redefine this concept would probably be futile?79 
The unlimited extension of the benefit rule demonstrated in such 
cases as Smith and Kelly affords the judiciary little incentive to dis
tinguish purely altruistic activities from those essential to business oper
ations. Therefore, to return to a rational benefit test, the first step must 
be to determine whether the expenditure is an ordinary business trans
action. This determination should depend upon a series of factors, in
cluding whether the expenditure (1) results in consideration inuring 
to the corporation,1 w (2) is proximate to the flow of tcceipts,181 (3) is 
necessary for continued corporate existence,182 and (4) is a customary 
method of doing business in a particular field.183

i"9 The benefit concept, as it now exists, is so uncertain as to be meaningless. See 
notes 46-68 supra and accompanying text. However, any codification of this concept 
either would be so broad as to be meaningless or would become riddled with excep
tions, since acts which appear unwarranted become necessary as business and social 
conditions change. See Steinway v. Steinway & Sons, 17 Misc. 43, 47, 40 N.Y.S. 718, 
720 (Sup. Ct. 18996).

i.A clear example of a seemingly charitable activity entered into for consideration 
Bowing to the corporation occurred in Willicuts v. .Minnesota Tribune Co., 103 F.2d 
947 (8th Cir. 193(9). In this case a “contribution” bv a newspaper enabled a private 
college to continue its operations, returning advertising revenues from the college 
considerably more than the investment made. Id. at 952. See In re San Francisco Bay 
Exposition, 50 F. Supp. 344, 345 (N.D. Cal. 1943) (hotel company’s gift to exposition 
led to likelihood of patronage); Davis v. Old Colony R.R., 131 Mass. 258, 259, 275-76 
(1881) (expenses of a music festival defrayed bv railroad corporation's increased pas-

181 An example of apparently altruistic actions motivated by business exigencies is 
Jefferson Mills, Inc. v. United States, 259 F. Supp. 305 (N.D. Ga. 1965). There, manage
ment established that disbursements to a local school district were necessary for the 
company’s manufacturing plant to remain at its present location, since the corporation 
would have had to move to a better school system if the quality of its employees’ 
education did not improve. Id. at 308-09, 314.

182 For example, the power to make expenditures for employees’ health and welfare
are well established despite initial doubts about their validity. See, e.g., Forbes Lithograph 
Mfg. Co. v. White, 42 F.2d 287, 288 (D. Mass. 1930) (trust fund set up for em
ployees); People ex rel. Metropolitan Ins. Co. v. Hotchkiss, 136 App. Div. 150, 152-54, 
120 N.Y.S. 649, 651-52 (Sup. Ct. 1909) (hospital built and maintained for employees); 
Noll v. Archer Pancoast Co., 60 App. Div. 414. 415, 69 N.Y.S. 1007, 1008 (Sup. Ct. 1901) 
(company paid funeral expenses of employees). An objective standard could be estab
lished for determining whether a given business activity is customary by utilizing the 
UCC provision that a usage or trade is “any7 practice or method of dealing having such 
regularity of observance in a place, location, or trade as to justify an expectation that 
it will be observed with respect to the transaction in question.” Uniform Commercial 
Code § Although this definition was intended for commercial transactions, it
could be useful in determining the validity’ of corporate actions under the business 
judgment rule.

183 See cases describing expenditures for health and welfare, supra note 182.
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Many programs for employee benefit^4 and such “altruistic” pro
grams as training the hard core unemployed^5 and hiring disadvantaged 
youths to fill positions^6 should be justified under these factors as a 
function of the profit goal. Also, in many seemingly altruistic situations 
in service industries and similar concerns, the corporate activity would 
be justified as an ordinary business expense because of promotion of 
goodwill and advertising?87 However, vague hopes for returns in the 
future?88 nebulous desires to improve employee morale,^ or broad in
tentions to promote goodwill^ would fail to qualify as a benefit to * 112 

184 See generally Armstrong Cork Co. v. H.A. Meldrum Co., 285 F. 58 (W.D.N.Y. 
1922); Cousens, How Far Corporations May Contribute to Charity, 35 Va. L. Rev. 
401 (1949).

185 The governmental aid and computer efficiency of the JOBS program can lower 
the average amount of money spent to fill an entry level job from $200-250 to just $50. 
InfoRxMation Science Incorporated, JOBS System 13 (1968). However, this should not 
obscure the fact that decisions to hire the hard core instead of better qualified appli
cants are often expensive and troublesome. See Albrook, Business Wrestles With Its 
Social Conscience, Fortune, Aug. 1968, at 91; Garrity, Red Ink for Ghetto Industries 
46 Harv. Bus. Rev. 64 (1968); Janger, What's Been Learned About Managing the Un
employed, Conference Board Record, Dec. 1969, at 28.

186 In New York, one corporation found it necessary to initiate a special program for 
disadvantaged youths in ghetto areas in order to fill needed part-time and summer 
positions. Wall Street Journal, Dec. 23, 1969, at 1, col. 6.

187 Many of the early charitable cases involved companies selling services or oppor
tunities rather than products. See, e.g., State ex rei. Sorenson v. Chicago, B. & Q.R.R.,
112 Neb. 248, 199 N.W. 534 (1924) (donation of free railroad passes to clergy upheld 
as valid exercise of railroad company’s discretion); People ex rei. Metropolitan Life 
Ins. Co. v. Hotchkiss, 136 App. Div. 150, 120 N.Y.S. 649 (1909) (life insurance company 
built hospital for its employees and the community in which it was the major em
ployer); A.J. Anderson Co. v. Kinsolving, 262 S.W. 150 (Tex. Civ. App. 1924) (mer
chandising firm’s subscription of hotel stock valid community aid).

188 For a recent example of the type of activities which are justified as being in the 
long run interests of the corporation even though they clearly produce no benefit to the 
corporation or its shareholders, see Blumberg, supra note 6, at 205-08. See A.P. Smith 
Mfg. Co. v. Barlow, 13 N.J. 145, 154, 98 A.2d 581, 586, appeal dismissed, 346 U.S. 
861 (1953) ; Ruder, supra note 6, at 226-29.

189 Examples of corporate expenditures for the mere convenience of employees, or 
for allowing directors to pursue personal aims at company expense are prevalent in 
the fact patterns of many cases. See, e.g., Snyder & Berman, Inc. v. Commissioner, 116 
F.2d 165 (4th Cir. 1940); General Water Heater Corp. v. Commissioner, 42 F.2d 419 (9th 
Cir. 1930); Blair v. Rosseter, 33 F.2d 286 (9th Cir. 1929). For a review of the charitable 
cases involving legitimate and unjustified expenditures, see Blumberg, supra note 6, at 
170-72.

190 For example, in A.P. Smith there was no evidence that the small contribution 
made was publicized sufficiently to insure that a favorable public reaction would follow. 
Moreover, no evidence was presented that management had made an investigation to 
determine if such good will was likely to result. 13 N.J. at 147-48, 160-61, 98 A.2d at 
582-83, 590. See Union Pacific R.R. v. Trustees, Inc., 8 Utah 2d 101, 106, 329 P.2d 398, 
401 (1958) (management’s good faith decision that good will would result upheld).
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the corporation. By thus making the concept of benefit meaningful, 
the fiduciary duties of care and loyalty could restore directors to the 
quasi-trusteeship they once were presumed to carry out. If a close 
nexus between the ordinary business of the corporation and a particular 
endeavor is apparent, the burden of proof should then be on the share
holder to prove the activity violated the benefit rule.191 * 193 * If no benefit to 
the corporation is then found, the activity can be examined to determine 
if a faithful exercise of altruistic discretion has been effected within the 
tolerance of a “nonbusiness” judgment rule.

191 The court should examine, under the benefit rationale, every act which is chal
lenged as corporate waste, as violating the business judgment rule, or as an abuse of 
altruistic discretion. If the requirements of the benefit rule are not met, then manage
ment would be required to defend the actions and prove that they were a valid exercise 
of altruistic discretion and therefore not dependent on any benefit flowing to the 
corporation. See notes 168-78 supra and accompanying text.

!92See notes 168-78 supra and accompanying text.
193 For example, in Theodora Holding Corp. v. Henderson the court tried to determine

if directors had made a “reasonable exercise of their altruistic discretion.” 257 A.2d at 
404-05. AT. Smith alludes to such a requirement in saving that the donation involved 
was small and not given indiscriminately. 13 N.J. at 161, 98 A.2d at 590. In Union 
Pacific, the court held that the good faith decisions of management satisfied their altru
istic duties. 8 Utah 2d at 106, 329 P.2d at 401; see Note, supra note 164, at 867-69, 
871-73 (196*9).

ALTRUISTIC ACTIVITIES

Intention of the Donative Provisions. Only when the judiciary
has developed such a rational approach to ordinary corporate business 
activities can altruistic activities be systematically considered. Since 
nearly all states have laws govern.Eg corporate donations, any con
sideration of altruistic activities should begin with reference to these 
provisions. These statutes are premised on the power of shareholders 
to donate corporate assets without any consideration flowing to the 
corporation/92 allowing certain altruistic activities to be considered 
apart from the benefit rule, and not in a melange of statutory, benefit, 
and public obligation theories. A suspension of the benefit principle, 
however, should not imply that other corporate principles should be 
discarded. The statutes must be read in light of directors’ fiduciary du
ties; a violation of these duties should continue to establish a cause of 
action by shareholders against management?’ *’•

Factors. A court considering the legality of an act of corpo
rate altruism should first examine the source of the funds expended. 
In early ultra vires cases, shareholders voting unanimously nonetheless 
were denied the power to make gifts if fraud would result to creditors 

govern.Eg
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or if the corporation could not meet its liabilities as a result of the 
disbursement.^4 Present courts faced with statutes that do not impose 
explicit restrictions on corporation altruism should scrutinize each ex
penditure and determine if it comes from corporate earnings.’9’ Al
truistic activities which impair capital, prevent a corporation from meet
ing present and future liabilities, hinder essential research and develop
ment, or aid others by harming the corporation would violate the 
fiduciary duties of directors.’96 These limitations are implicit in previous 
altruism cases, although courts have failed to elaborate upon them in 
their desire to ratify favored aetivities.197 Several states presently have 
provisions which explicitly require that corporate donations be made 
out of profits or taxable income.1^ Although a model statute regulating 
corporate altruism may not be feasible, such a limitation is one which 
may be easily legislated.

’94 The managers of a corporation are limited in the actions they take with regard to 
corporate creditors. Since the shareholders have no right to defraud creditors, then 
management, in its role as the shareholders’ trustee, must be obligated not to defraud 
creditors. See notes 69-8' supra and accompanying text.

19’ The meanings of earnings, profits, net income, etc., have been well defined by the 
courts and would present a workable test base from which to examine corporate al
truism. See, e.g., Cunei v. Gianni, 40 Cal. App. 348, 180 P. 633 (1919); Weinberg v. 
Baltimore Brick Co., 3’ Del. Ch. 225, 114 A.2d 812 (Sup. Ct. 1955); Morris v. Standard 
Gas & Elec. Co., 31 Del. Ch. 20, 63 A.2d 577 (Ch. 1949); Stein v. Strathmore Worsted 
Mills, 121 Mass. 86. 108 N.E. 1029 (1915). Furthermore, most states have legislated one 
or more of these tests into their corporation statutes. See, e.g., Del. Code Ann. tit. 8, 
§§ 1’4, 170. 242-44 (1969); Ga. Stat. Ann. § 22-1835 (1966); N.Y. Bus. Corp. Law § 102 
(McKinney 1969).

196 Regardless of whether directors and management owe fiduciary duties to share
holders or only to the corporation, it would seem impossible to justify actions which 
threaten the very existence of the corporation. However. none of the recent altuism 
cases except for Theodora Holding Corp, even considers whether the activity in issue 
was financed from earnings. 257 A.2d at 405. In their desire to justify altruistic activi
ties, courts have apparently ignored such questions. Nevertheless, the discretion of 
corporate managers is not absolute and is not independent of shareholders’ rights. See 
Gerdes v. Reynolds, 28 N.Y.S.2d 622, 6’1 (Sup. Ct. 1941). Since the fiduciary rules 
limit management’s apparently absolute power in the business sphere, they should also 
limit discretion in the altruistic area. See Pepper v. Litton, 308 U.S. 295 (1939).

197 For example, in Theodora Holding Corp, the Delaware court stressed the large 
earnings of the corporation in current and past years in determining whether directors 
had made a “reasonable” exercise of discretion. 25' A.2d at 405.

198 See note 125 supra and accompanying text.
199 See Theodora Holding Corp. v. Henderson, 257 A.2d 392. 405 (Del. Ch. 1969); 

Union Pacific R.R. v. Trustees, Inc., 8 Utah 2d 101, 105. 329 P.2d 398, 400-01 (1958). 
For a discussion of the statutory enactment of both this provision and the “reaton-bIe- 
ness” test, sec note 126 supra and accompanying text.

Statutes also can effectively limit the magnitude of corporate social 
involvement by imposing limitations on corporate expenditures based 
on a percentage of taxable income.’99 Absent such a statutory rule, * 196 197 198 199 
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courts should evaluate the reasonableness of directors’ actions by bal
ancing the level of individual and cumulative altruistic activities against 
earnings. A disbursement of corporate assets for altruistic purposes 
which totally depletes the corporation’s past or present earnings un
doubtedly should be found in violation of management’s fiduciary du
ties. In deciding the appropriateness of less extreme disbursements, courts 
have occasionally used the five percent limitation allowable as federal 
income tax deduction for charitable contributions. The major de
terminants which should be employed in this regard are the level of 
the corporation's profits, the amount of retained earnings used to satisfy 
past or present commitments, the size of dividends and liabilities, and 
company needs.* 2™

200 See Theodora Holding Corp. v. Henderson, 257 A.2d 392, 405. Judicial reliance on 
such a standard indicates that there is some limit beyond which corporate generosity 
may not legitimately proceed. This result is especially interesting in light of the Model 
Act-type statute which the Delaware Chancery was interpreting in this case. If courts 
are free to limit corporate activities even though the applicable state statutory provision 
makes no such limitation, then the process of balancing factors when altruistic en
deavors are in issue, and the shifting of the burden of proof to directors in certain 
situations, is the most viable approach possible. See notes 239-242 infra and accompany
ing text.

2°1 See note 11 supra and accompanying text.
202 See notes 10, 12, 13 supra and accompanying text.
203 See Selheimer v. Manganese Corp., 423 Pa. 563, 573-76, 224 A.2d 634, 640-42 (1966). 

Even under the most liberal due care standard requiring a showing of gross negligence 
or bad faith before a director will be held liable, such intentional bypassing of lucrative 
opportunities would violate a director’s fiduciary duty in the absence of circumstances
justifying such a decision. See Zahn v. Transamerica, 162 F.2d 36, 39-40, 45-46 (3d Cir.
1947); cf. Casey v. Woodruff, 49 NYSS^d 625, 642-43 (Sup. Ct. 1944).

204 Whenever altruistic endeavors are initiated, corporate funds are diverted from 
possible short-term investments such as bonds and stocks which many corporations use 
to reduce their effective tax rates, as well as from long-term investments or research 
expenditures. See J. Dohr, E. Phillips, G. Thompson, & W. Warren, Accounting and 
the Law 284 (3d ed. 1964); T. Cochran & T. Brewer, supra note 18, at 281.

In examining altruistic activities, courts must also consider the wider 
effects on the corporation’s earnings. Many activities which result in 
only7 a small profit to the corporation are not undertaken as ordinary 
business transactions and should not be considered as profit-seeking 
endeavors. Such activities include aid to high risk ghetto businesses, in
cluding competitors,2^ and direct involvement in urban renewal.™’ 
Under traditional corporate rules, intentional decisions to engage in 
actions resulting in very small or nonexistent profits instead of in 
activities reasonably calculated to produce much higher and surer re
turns constituted wilful mismanagement.™3 Corporate decisions to en
gage in such activities do not result in benefit to the corporation; rather, 
they cost the corporation lost opportunities.™4 * * Such activities can be 
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justified only if recognized as being altruistic, and realistic fiduciary 
standards to deal with them must be judicially formulated. For example, 
the court in Kelly was able to validate the corporate disbursements only 
as a gift. The court was correct in not dealing with this case under at
tenuated benefit rules; however, no fiduciary duties constraining direc
tors were formulated.20’

The right to engage in altruistic activities should be modified to re
quire formal board approval for any disbursement that involves a sig
nificant percentage of corporate assets. A determination of “significance” 
must be left to judicial interpretation in light of the specific factors 
involved in a given case.266 Since a function of directors is to establish 
policy^' courts should compare the magnitude of a particular altruistic 
activity with the degree of formality with which it is implemented. Activi
ties affecting insubstantial amounts of funds or requiring immediate action 
could be delegated to committees or corporate officers.208 As activities 
approach major significance, the business judgment rule would seem to re
quire formal board action to fulfill fiduciary duties. Although courts have 
used the language of this rule in altruistic situations^ there remains dis
agreement as to whether or not it is applicable beyond situations in
volving ordinary business transactions?™ Whether or not the business 
judgment rule literally applies, the rationale underlying it can properlv 
be utilized so that good faith decisions by management which satisfy 
other factors would be upheld as valid exercises of discretion.

20’ 254 A.2d at '4. The Delaware Chancery stated explicitly that the corporation was 
not contractually bound since it would have received the tax benefit regardless of the 
agreement. Id.

206 Any inflexible standard would be inadequate since it would ignore special cir
cumstances such as the necessity of immediate action. A standard based on “sig
nificance” is appropriate both in that it allows consideration of such factors and in 
that it is still consonant with the general rule that major policy decisions must be 
approved by the board of directors. See Merchants’ & Farmers’ Bank v. Harris Lumber 
Co., 103 Ark. 283, 146 S.W. 508 (1912); Baldwin v. Canfield, 26 Minn. 43, 1 N.W. 261 
(187*9); Hamlin v. Union Brass Co., 68 N.H. 292, 44 A. 38’ (1895).

207 See Merchants’ & Farmers’ Bank v. Harris Lumber Co., 103 Ark. 283, 146 S.W. 508 
(1912); Baldwin v. Canfield, 26 Minn. 43, 1 N.W. 261 (1879); Hamlin v. Union Brass 
Co., 68 N.H. 292, 44 A. 385 (1895).

208 It is generally recognized that the board of directors may delegate to executive 
committees those activities which involve the day-to-day activities of the corporation. 
See, e.g., Del. Stat. Ann. tit. 8. § 141 (c) (1969). See generally N. Lattin, supra note 
35, at 222-25.

209 A.P. Smith Mfg. Co. v. Barlow. 13 N.J. 145. 160-61, 98 A.2d 581, 590, appeal dis
missed, 346 U.S. 861 (1953) (not for personal aims of directors); Union Pacific R.R. v. 
Trustees, Inc., 8 Utah 2d 101. 106. 329 P.2d 398, 401 (1958) (no basis to doubt good 
faith).

-’10 Compare Ruder, supra note 6, at 219, with Comment, supra note 8.

Formal board discussion should also be stressed because it could help
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to prevent abuses by encouraging consideration of alternative recipients, 
and by articulating for the benefit of interested shareholders the rea
sons for pursuing a particular actiyity.211 If altruistic acts originally are 
hidden in day-to-day activities, courts should question whether subse
quent disclosure has been made, such disclosure serving as an indicator 
that the directors believed the acts to be a valid exercise of discretion. 
If directors both disclose their altruistic activity and obtain shareholder 
approval before or after exercising their discretion, courts should hesi
tate to find breach of fiduciary duty absent fraud or deception.d2

Since acts of corporate benevolence often approach major signifi- 
cance,21’’ either individually or cumulatively, and since decisions to 
engage in such activities are not necessarily within the scope of mana
gerial expertise,’14 shareholders’ suggestions concerning altruism should 
be provided a hearing at corporate expense.’15 Since there is little case 
law concerning shareholder proposals.’^ this opportunity for con-

211 Discussion of possible recipients and disclosure of the reasons for the selection of
the ultimate recipient would provide a means for eliminating the fostering of pct 
charities and would also provide a means for enforcing fiduciary duties by furnishing 
pertinent information to shareholders. Such requirements would not, however, unduly 
hamper legitimate altruistic activities; the actual formulation and development of the 
activity would remain with management. See H. Albers, Principles of Organization 
and A-Ianagement 193-98, 2°2-°6, (rev. ed. 10(fi); N. Lattin, supra note 35, at
211, 214-27. The increasing number of altruistic activities already has induced many 
corporations to form public affairs units whose areas of responsibility include altruistic 
activities. See Bradt, Setting Up the Public Affairs Unit, Conference Board Record, 
March 1969, at 33.

212 Shareholders have the power to ratify directors’ activities so long as the activity 
is not precluded by fiduciary duties owed to minority shareholders. Bjorngaard v. 
Goodhue County Bank, 49 Minn. 483, 5’ N.W. 48 (1892); Hodge v. United States Steel 
Corp., 64 N.J. Eq. 807, 54 A. 1 (1903); Gamble v. Queens County Water Co., 1’3 N.Y. 
91, ’5 N£. 201 (1890). Therefore, if the activity in question did not result in personal 
benefit to the directors, and if it was disclosed and approved by shareholders, there 
is no reason for a court to invalidate it. However, shareholder approval should not 
be a sine qua non for a valid altruistic activity; such a requirement would protect share
holders at the expense of needed altruism and would invade the directors’ position as 
managers of the corporation. See Comment, supra note 6.

’13 See W. Cary, Corporations 242 (4th ed. 1969).
’14 See Hetherington, supra note 7, at 279, 286.
215 Present securities law requires management to include in its proxy statement, at 

the corporation's expense, any shareholder proposal so long as it is not “primarily for 
the purpose of promoting general economic, political, racial, religious, social, or similar 
causes.” 17 C.F.R. § 2240.14a-8(c) (2) (1970). The breadth of this exclusionary rule 
enables management to exclude virtually all proposals which relate to altruistic activities. 
See Hetherington, supra note 7, at 251 n.13.

’16 The reason there is so little law on these matters is that they are rarely of 
practical significance. If there is a sufficient concentration of share owner
ship for effective shareholder control, the shareholders will replace directors 
with whom they disagree rather than adopt resolutions altering the decision 
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sideration of shareholder's constructive proposals should be incorpo
rated into the state donative provisions. Limitations on such proposals 
should be established to prevent flagrant or unintentional abuses of this 
mechanism. For example, only general proposals concerning broad poli
cies, rather than specific suggestions, would be authorized.2’' These 
limitations would allow management discretion to reject any proposal 
it unmasks as merely an attempt to harass directors, to invade their 
positions as corporate managers, or to disrupt corporate affairs.2^ The 
fact that shareholder proposals rarely win approval is not a sufficient 
reason to deny them opportunity for consideration,* 217 * 219 220 221 since at least the 
legal ownership of the corporation remains in the hands of the share
holders. Such a reaffirmation of the quasi-trusteeship theory would not 
discourage altruism, but would merely remind directors that the corpo
rate property is not their own.

of the board. If there is no significant concentration of share ownership, 
the shareholders are no more likely or able to pass resolutions in opposition 
to board policies than they arc able to replace the board.

Hetherington, supra note 7, at 251 n.13; of. Comment, supra note 6, at 100-02.
217 See SEC Reg. 14A. 17 C.F.R. § 240.14a-9 (1970); notes 163-65 supra.

See L. Loss, Securities Regulation 911-12 (2d ed. 1961); notes 163-65 supra and 
accompanying text.

219 An example of the extention of shareholders rights to a degree most shareholders 
neither desire nor could use is Senator Muskie’s recent Corporate Participation Act, 
S.4OO3, 91st Cong., 2d Sess. (1970). Senator Muskie said he introduced the bill to enable 
“American shareholders to participate more effectively in corporate decisionmaking.’ ' 
116 Cong. Rec. S9546 (daily ed. June 23, 19'0) (remarks accompanying introduction 
of the bill). The bill would amend section 14(a) of the Securities and Exchange Act 
of 1934 to require all shareholder’s proposals relating to issues within the eoIpoIation’s 
control to be included in annual statements at corporate expense. Id. at S9549-50. For 
a discussion of the disinterest and lack of expertise of most investors in corporate 
affairs, see notes 19-24, 16’ supra and accompanying text.

220 See People ex rel. Joline v. State Bd. of Tax Comm’s., 14’ N.Y.S. 226 (Sup. Ct. 
1912). See also T. Cochran & T. Brewer, supra note 18. at 27-28 (development of 
earnings regulation); A Peak Load of Trouble for the Utilities, Fortune, Nov. 1969, 
at 118, 196 (utilities “regulated profits” restricted to 6-6*4% returns); Wall Street 
Journal, Apr. 16. 19'0, at 2, col. 3 (maximum rate of earnings of General Telephone is 
614-7%).

221 An example of the involvement of a public utility company in social activities 

The type of corporation involved should also be considered when 
reviewing corporate altruism. For example, the profit maximization 
rule never was meant to apply to corporations such as public utilities, 
which are entitled to only a fair return on capital.2^ In these corpo
rations, a deliberate decision by management to engage in activities 
such as urban renewal programs with limited profit potential could be 
upheld regardless of the size of the expenditure, so long as shareholders 
received their fair return.221 On the other hand, similar activities by
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companies which are organized solely to reinvest shareholders’ capital 
for the highest possible return, such as the holding company in Theo
doras'— would be repugnant to the basic reason for the corporation’s 
existence. Such a situation would necessitate close scrutiny to determine 
if directors have fulfilled the fiduciary duties they owe to shareholders. 
Most public-issue business corporations fall between these two extremes, 
requiring a careful balancing of the shareholder interests in maximizing 
profits against the special impact of the corporation on society.

Careful examination of the recipients of corporate altruism also is 
essential to the establishment of realistic fiduciary duties. Such exami
nation may reveal improper motivation; acts of apparent altruism may 
reallv spring from the personal predilections of management rather than 
from a sincere desire to aid society. In one company, for example, a 
dominant director forced approval of a contribution to establish a uni
versity scholarship fund for needy students solely because of his de
sire to honor a deceased parent.222 223 224 225 * By considering altruistic actions in 
terms of desirability and attenuated benefit, the AT. Smith court 
would probably allow such actions automatically. If, however, AT. 
Smith had attempted to establish realistic fiduciary duties for nonbusi
ness activities instead of stretching the benefit concept, a rational ap
proach to such problems could have been achieved.

such as urban re'newal, while at the same time fulfilling its obligation to assure a fair 
return to its shareholders, is provided by the experiences of the corporations involved 
in the Boston Urban Renewal Project. See Berger, Goldstone, & Rothrauff, supra note 1.

222 I he Delaware Chancery in Theodora ignored the fact that the corporation involved 
was a holding company and therefore existed only to invest the funds of shareholders 
and earn profits for them. 257 A.2d at 401.

’23 Henry R. Worthington, 100 App. Div. 332, 333. 91 N.Y.S. 443, 444-45 (1905).
224 Scc, e.g., Taussig v. Wellington Fund, Inc., 313 F.’d 427 (3d Cir. 1963); Adams 

v. Smith, 275 Ala. 142, 153 So. 2d 2’1 (1963); Moore v. Keystone Macaroni Mfg. Co., 370 
Pa. 172, 87 A.2d 295 (1952).

225 See note 214 supra and accompanying text.
2’6 That such dangers lessen when the donee is some type of organization is im- 

plicirv recognized by the IRC in its provision authorizing deductions if the charitable 
contribution is “to or for rhe use of” a corporation, trust, community chest, fund, or 
foundation. Int. Rev. Code of 1954, § 177(c- (2). The Model Act, however, has no such 
requirement. Model Bus. Corp. Act § 4(m) (1969).

Similarly, “altruism” flowing to individual recipients may be self- 
serving224 and, even if not motivated by personal aims, it may raise 
questions of loyalty and care since weighing relative merits of indi
viduals’ needs is not a decision which the specialized managers of mod
ern corporations are particularly equipped to make.225 When the re
cipients are charitable organizations or the society at-large, dangers of 
self-dealing and other possible breaches of fiduciary duties lessen^6 
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However, even then courts still must insure that directors exercise un
biased discretion. In light of the great number of company-controlled 
foundations227 which often reimburse directors serving on their boardt228 
and the controlling position of many directors in other charitable 
foundations,227 228 229 230 231 232 even classic charitable contributions can be subject to 
abuse. For example, in Burt v. Irvine Co.-™ the court did not view the 
selling of land to a charitable foundation at a price below other offers 
as a gift of the difference in value. Instead, the court noted the di
rectors’ control of the foundation, and held that their decision could 
not be justified under the business judgment rule?31

227 See W. Weaver, United States Philanthropic Foundations 60-65 (1967).
228 Id.
229 Taft, Control of Foundations and Other Non-Profit Corporations, 18 Cleveland 

St. L. Rev. 478, 481-82 (1969) (member of corporation’s board of directors is usually 
an automatic member of the foundation’s board); see, e.g., Burt v. Irvine Co., 337 Cal. 
App. 2d 838, 47 Cal. Rptr. 392 (1965); Union Pacific R.R. v. Trustees, Inc., 8 Utah 
2d 101, 106-05 nn.21-23, 329 P.2d 398, 401 nn.21-23 (1965).

230 237 Cal. App. 2d 838, 47 Cal. Rptr. 392 (1965).
231 Id. at 854-55. 47 Cal. Rptr. at 409.
232 See ABA-ALI Model Bus. Corp. Act § 4(m) (1969). This provision would be

expressly free of any benefit requirement. In this way. contributions to community 
chests, the Red Cross, etc., would be valid. The second part of this provision, requiring 
that no corporate donation benefit only a private shareholder, would help to foreclose 
the possibility of any fraud by directors in determining the recipient. Cf. Int. Rev. 
Code of 1954, § 177 2(c).

233 A provision for altruistic activities in furtherance of clearly defined governmental 
policies would allow the upholding of corporate activities such as urban renewal which 
would otherwise require stretching the traditional meaning of the terms “charitable. 
scientific, or edueation-l.” The Utah supreme court placed great emphasis on the 
federal policy of encouraging corporate contributions to eleemosynary causes in justi
fying the donation in issue in Union Pacific. 8 Utah 2d at 105, 329 P.2d at 400. For a 
discussion of a proposal to add such a clause to the donative provision of the Model 
Act, see Scott, Changes in the Model Business Corporation Act, 24 Bus. Law. 291, 292 
(1969).

The classes of recipients of such traditional corporate charity could be 
expressly delineated in the donative provision of various state statutes. 
One alternative would be to restrict cash contributions to corporations 
created and operated exclusively for charitable, scientific or educa
tional purposes?^ Provision should also be made for donations to sim
ilar entities or governmental bodies which are engaged in activities 
furthering clearly defined governmental policy.233 However, modern 
altruistic activities cannot be so narrowly confined. Restricting corpo
rations to “contributions” or programs implementing “governmental 
policies” could prevent corporations from engaging in legitimate al
truistic activities unless these terms are distorted beyond their rational 
meaning. Direct corporate involvement in socially-oriented programs 
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would not qualify under the true meaning of “contribution”; more
over, modern corporations must have leeway to respond to the needs 
of society with novel programs. Corporations, therefore, should be 
authorized to engage directly in activities furthering the public in
terest,’,4 although disclosure and accounting of corporate assets con
sumed in such activities still should be required.

Public need for a particular altruistic activity is another factor affect
ing its validity. Courts should examine the importance of the activity 
to the welfare of society. The dependence of charitable organizations 
upon corporate altruism is well established and directors exercising 
their discretion by contributing to such organizations should not be 
held to violate their duties of care and loyalty without other factors 
strongly indicating an abuse of discretion.’-'35 Recent altruistic endeavors 
such as direct aid to ghetto businesses likewise should not a priori 
imply a fiduciary breach if rationally undcrtakcn.’3° However, courts 
must balance society’s need for altruistic activities against its need for 
an effective economic sector. Corporate altruism can be very expensive, 
and its cost cannot be dismissed simply bv pointing to tax advantages 
gained from contributions; tax benefits merely mitigate the cost of lost 
opportunities. The American economic system has produced unprec
edented wealth and technological advances while operating upon the 
premise that business should concern itself with increasing efficiency.’*37 
The results of abandoning this pragmatic approach are uncertain.’38

234 Validation of direct corporate involvement in “public interest” activities would, in 
effect, recognize the validity of that portion of the Model Act's donative provision 
authorizing contributions for the public welfare. See ABA-ALI Model Bus. Corp. Act 
* 4(m) (10f0). Kelly v. Bell, 254 A.2d 62, 74 (Del. Ch. 1969). Such activities would 
include urban renewal work performed by the corporation itself and the loaning of 
corporate officials to struggling businesses. Although some of these activities might 
qualify under a “clearly defined governmental policy” provision, specific authorization 
of such direct involvement would circumvent the need to dilute the meaning of these 
provisions in doubtful cases.

235 For a discussion of the balancing of these factors. see notes 239-42 infra and ac
companying text.

’36 The well documented need for private support of black economic development 
justifies corporate donations to black businesses so long as management acts in good 
faith and does not seriously imperil the corporation itself.

237 See T. Cochran & T. Brewer, supra note 18, at 215; Hetherington, supra note 
7, at 213-15; Ruder, supra note 6, at 213-15.

238 See Ruder, supra note 65, at 213-15, 225-27; cf. Hetherington, supra note 7, at 
290-92.

Balancing the Factors. Following the basic principles of the
business judgment rule, the initial burden to overcome the presumptive 
validity of the altruistic activity should be placed on the complaining 234 235 * 237 238 
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shareholder. Courts should resist the temptation to develop a mechanical 
test for shifting this burden; rather they must balance these numerous 
factors to determine whether the shareholder has presented a prima 
facie case.239 If the shareholder can show that certain altruistic activi
ties have depleted retained earnings or have prevented profit making, 
the burden then should be placed on directors to show that the com
mitment was reasonable when made, was approved by or disclosed to 
shareholders, was made to such a recipient as to foreclose the possibility 
of a breach of loyalty, and was exercised with due care.240 241 On the other 
hand, the burden of proof would remain on protesting shareholders 
when activities approved either prospectively or retroactively by share
holders are involved, unless clear self-dealing and nondisclosure are 
established. In Theodora Holding Corp., for example, the Delaware 
Chancery, upholding a gift of corporate assets, emphasized both the 
reasonableness of contributions which fell within the amount deductible 
under the Internal Revenue Code and the fact that shareholders had 
unanimously approved similar donations to the same charitable founda
tion?41

239 The burden of proof shifts to the directors at this stage in the sense that if they 
do not rebut the evidence presented against them, then a directed verdict will issue 
for the complaining shareholders. Of course, the burden of persuasion will not be 
known until the directed verdict is granted. See M. Rosenberg & J. Weinstein, Ele
ments of Civil Procedure 670-71 (1962).

240 Placing the burden on directors to justify altruistic activities by proof of these 
factors in such circumstances would be analagous to the modern trend of upholding 
a director’s contract with his corporation only if he satisfies the burden of proof, i.e., 
proves that the contract is “fair.” See Kennerson v. Burbank Amusement Co., 120 Cal. 
App. 2d 157, 260 P.2d 823 (1953); Mich. Comp. Law's Ann. § 450.13(5) (196'7); Vt. 
Stat. Ann. tit. 11, § 105 (1959). Several cases have placed the burden of proof on 
directors in situations involving corporate giving. See Taussig v. Wellington Fund, 313 
F.2d 472 (3d Cir. 1963); Burt v. Irvine Co., 237 Cal. App. 2d 838, 47 Cal. Rptr. 392 
(1965).

241 257 A.2d at 402, 405.

Usually extreme situations will not be presented, and the burden of 
proof will remain on the shareholder. If the court decides that the 
shareholder has presented sufficient evidence of management violation 
of the various factors to avoid a summary judgment, then directors 
should be required to defend their actions. Since each case depends 
on its peculiar facts, only by a systematic balancing of all relevant 
factors can a court decide whether directors have exercised their dis
cretion reasonably. Generally, after determining how successful the 
company has been in terms of profits and how much income has been 
distributed, courts can permit virtual autonomy for relatively small 
disbursements when the need for corporate action is urgent and there 
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is small likelihood of abuse.242 243 244 As the size of disbursements increases 
and the urgency of action lessens, the care and formality with which 
the activity is authorized must concomitantly increase. Furthermore, 
as the recipient of the altruistic endeavor becomes more extraordinary, 
and its success becomes more improbable, the court must scrutinize 
the activity more carefully. When these factors are coupled with no 
overwhelming social need for the altruism, such activities should be 
validated only if dictated by exceptional circumstances. In this manner, 
a rational approach to corporate altruism could be developed in which 
all relevant factors are judicially balanced.

242 For example, the $1500 donation in A.P. Smith was so small that the probability 
of bad faith on the part of the directors was remote; therefore, such small donations 
should ordinarily be upheld. Also, corporate endeavors requiring immediate action to 
be effective, such as Safeway Stores’ attempt to make competitive a failing neighborhood 
cooperative, should be upheld unless the size of the investment is such as to present 
possibilities of fraud or self-serving by directors. A.P. Smith Mfg. Co. v. Barlow, 13 
N.J. 145, 98 A.2d 581, appeal dismissed, 346 U.S. 861 (1953). See Chase Manhattan 
Bank, 1 Action Report No. 5, at 3 (Fall, 1968).

243 See note 167 supra and accompanying text.
244 For example, in 1967, 41 corporations earned over $100,000,000. The 500 Largest Cor

porations, Fortune, June 15, 1968, at 188-205. This availability of funds not only allows 
the fulfillment of both social goals and the profit making function, but also has aided 
in the development of a social conscience in management. See Kelly v. Bell, 254 
A.2d 62, 74 (Del. Ch. 1969).

245 The seemingly immeasurable resources of these oligopolies are evidenced by their 
annual reports. See The 500 Largest Corporations, Fortune, June 15, 1968, at 188. 
Organizational facilities in large corporations are exemplified by the prominence of 
executive committees, and especially by the role of such committees in formulating 
policies for corporate altruism. See note 208 supra and accompanying text. Outside 
directors provide large corporations with the opportunity to have many different view
points represented in board discussions. For example, the directors authorizing the 
corporate donation in Union Pacific included the Chairman of the American Na
tional Red Cross, the President of the National Industrial Board, and a trustee of the 
Mutual Life Insurance Company. 8 Utah 2d at 105-06 nn.21-23, 329 P.2d at 401 nn.21-23.

A Basic Dichotomy. Although all these factors and the above
“nonbusiness” judgment rule are relevant for reviewing altruistic 
activities by all corporations, their application to oligopolistic corpo
rations produces unique results. For instance, requiring altruistic dis
bursements to come from earnings would not restrict these large con
cerns since there is little chance that such corporations will not make 
profits?^ Their huge earnings permit such corporations to pursue 
both altruistic and research activities with no fear that the corporation 
will be harmed.244 In large corporations, vast resources, organizational 
facilities, and outside directors also make rational selection of recipients 
attainable.245 Indeed, in such corporations personnel may be released 
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from ordinary duties to engage in altruistic programs without hinder
ing normal operations?^ Moreover, unlike smaller corporations, di
rectors’ varied backgrounds and minute stockholdings make diversion 
of corporate assets by them to pet charities or personally favored proj
ects quite unlikely.247 Furthermore, managerial control of the proxy 
mechanism virtually forecloses shareholder proposals or electoral 
changes not backed by management, thus freeing management to de
termine the activities the corporation will pursue.

In close and medium-size corporations, however, the situation is com
pletely different. In these corporations, in which shareholders have a 
more personal interest, earnings may fluctuate greatly from year to 
year?48 The dependence, therefore, of charitable organizations on 
corporate generosity often must be balanced against immediate needs 
of the corporation. Altruistic expenditures must come from earnings 
which remain after meeting operating expenses, earnings which would 
otherwise likely be used by these smaller corporations to pursue re
search and development programs.^ Furthermore, in determining the 
recipients of corporate altruism, smaller corporations have neither the 
resources nor the manpower to investigate alternatives adequately. In 
these smaller corporations, however, it is more feasible for shareholder 
suggestions concerning altruism to be accepted or for shareholders to 
vote out directors for involvement in undesirable activities?50

246 The fact that normal operations continue when such corporate employees are 
on loan to other organizations is evidenced by the fact that the JOBS program has 
succeeded without causing any noticeable loss to the donor corporations. See U.S. Dep* t 
of Uaror, Jobs ’70 (1969); Jange^ supra note 2, at 28-32.

247 The variety of interests represented in any large corporation is illustrated by the 
biographical data contained in annual proxy statements. See note 160 supra.

248 See R. Thomas, Policies Underlying Corporate Giving 51-53 (1966).
249 The important contributions smaller organizations can make because of their 

freedom and lack of organizational bureaucracy is well known. E.g., C. McConnell, 
Economics 531-32 (1966). However, these same factors of smallness and close con
nections to the market also put these companies at a grave disadvantage in trying to 
compete with the organized research facilities of oligopolistic corporations. See T. 
Cochran & T. Brewer, supra note 18, at 299; C. McConnell, supra at 531, 533-34.

250 See Eisenberg, supra note 22.
251 The practical reality of such possibilities is well illustrated by Theodora Holding

Thus, it is apparent that the size of a corporation often determines 
its ability to engage in altruistic activities, and that oligopolies are best 
suited for such endeavors. Recognizing this, courts should expand di
rectors’ freedom to pursue altruistic activities inversely to the identity 
of ownership and control, thus granting directors more discretion in 
such oligopolies than in smaller corporations. In a close corporation the 
higher standard of fiduciary duties owed to shareholder51 should be 246 247 248 249 250 251 
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strictly recognized in altruistic situations. Also, modified ultra vires 
limitations imposed by contract would not be unreasonable.252 In many 
corporations, shareholders still have reasonable expectation of control
ling corporate decisions, and altrustic discretion should be limited to 
reflect this.253 An example of the possible abuses resulting from granting 
directors of such corporations the kind of discretion management of 
large corporations requires is evidenced in Theodora Holding Corp. 
which construed an unlimited model statute as imposing virtually no 
restrictions on the altruistic activities of the dominant director-share
holder of a small corporation.’54

Corp., in which both the stockholder-director and his stockholder wife had previously 
secured gifts to “charities” they had proposed. 257 A.2d at 401-02. Furthermore, the 
stockholder-director succeeded in reducing the size of the board and filling board 
positions with his nominees to insure continued recognition of his favorite institution. 
Id. at 4°0-°2.

25’ E. Bradley, Cases and Materials on Close Corporations 202-03 (1969); Bradley, 
Toward a More Perfect Close Corporation, 54 Geo. L.J. 1145, 1150, 1188-90 (196(6).

253 See Eisenberg, supra note 22, at 181.
254 257 A.2d at 405.
255 Even as expanded by the Securities Act Amendments of 1964, federal securities 

law applies disclosure and reporting provisions only to public issue securities of com
panies with over one million dollars of assets and 500 or more shareholders. SEC, The 
Work of the Securities and Exchange Commission 5 (1966). The Acts have a “special 
exemption ... as an aid primarily to small business” which excuses registration of 
offerings not exceeding $3°0,°°°. Id; see E. Bradley, supra note 252; Bradley, supra 
note 252.

256 Only a few of the largest corporations can readily afford to pay dividends. Even 
in these companies, there has been a growing trend away from paying any dividends 
at all; a number of commentators have suggested that paying dividends is a poor way to 
benefit shareholders. Instead, retaining income and employing it in more productive 
investments increases earnings and aids the shareholders capital investment. E.g., Lomis, 
A Case for Dropping Dividends, Fortune, June 15, 1968, at 183. In 1967, 16 of the 500 
largest industrial corporations had a clear policy of not paying dividends—no matter 
how much income was earned the year before. Id.

’57 J. Dohr, E. Phillips, G. Thompson, & W. Warren, supra note 223, at 125-28; see 
J. Galbraith, supra note 20, at 166-78.

258 See, e.g., Chaynes, The Modern Corporation and the Rule of Law, in The Cor
poration in Modern Society 25, 40-41 (E. Mason ed. 1959) (shareholders adequately 
protected by maintaining the stock market); Hetherington, supra note 7, at 263-66. “The 
dominant congressional purposes underlying the Securities Exchange Act of 1934 was

This distinction between shareholder controlled corporations and 
large public issue institutions is inherent in federal securities legis
lation.255 One of the major outgrowths of this distinction is the de
creasing significance of dividends in large corpotations.* 25f Investors 
now depend on earnings per share to evaluate company performance’57 
and on access to the market for protecting or developing investments.’B8 
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1 o effectively use the stock market, investors need the full disclosure 
and disinterested management which securities legislation seeks to 
guarantee.259 Several parts of this legislation could reasonably be in
terpreted to require disclosure of particular altruistic actions or of to
tal expenditures and liabilities incurred for corporate altruism.2^ How
ever, this legislation has not been so interpreted and has, in effect, been 
ignored by large industrial corporations. One such corporation, in its 
annual report to shareholders, went so far as to account for one hun
dred per cent of its expenditures without any indication of altruistic 
activities.26’ Such a cavalier attitude—often considered necessary for 
directors’ complete freedom to fulfill their corporate duties262—appears 
to be universal.* 259 260 261 * 263 Disclosure of corporate altruism under SEC regu
lations could help to prevent abuses of discretion while not unduly lim
iting directors. For example, liability could be established without mak
ing shareholders prove all the elements of common law fraud as was 

to promote free and open public securities markets and to protect the investing 
public . . . .” SEC v. Texas Gulf Sulphur Co., 401 F.2d 833, 858 (2d Cir. 1%8), cert, 
denied, 394 U.S. 976 (1969); see Hetherington, supra note 7, at 265.

259 SEC v. Texas Gulf Sulphur Co., 401 F.2d 833, 858-62 (2d Cir. 1968). cert denied, 
394 U.S. 976 (1969) (core of 10b-5 is equal access to the market); SEC, supra note 
255, at 2 (registration’s purpose is to allow a realistic appraisal of investments); Hether- 
hington, supra note 7. at 265 (market’s viability depends on complete and accurate 
information).

260 Since altruistic expenditures constitute one percent of a corporation^ pre-tax 
income, (which at the 48 percent income tax rate equals approximately two percent of 
net income after federal taxes) they could certainly be considered material disbursements. 
Therefore, under the materiality requirements of the proxy rules, the registration and 
disclosure sections, and the antifraud sections of the federal securities law, such activi
ties should be disclosed. See 1’ U.S.C. §§ 77e, 77j. '8n. 77/(1), 781 (1964); Ruder, supra 
note 6, at 228.

This is particularly true because of the great effects changes in earnings per share or 
dividends can have on the price of the shareholder’s stock. See Cady, Roberts & Co., 
40 S.E.C. 90' (1961) (importance which an announced dividend cut can have); 
Cochran v. Channing Corp., 211 F. Supp. 239 (S.D.N.Y. 1962) (deliberate attempt to 
lower stock prices by cutting dividendss; Hetherington, supra note 6, at 264. For a 
discussion of the importance of earnings per share, see notes 256-5' supra and accom
panying text.

261 Chrysler Corp., 1969 Annual Report 21; General Electric, 1969 Annual Report 
21-22. 24, 26.

-6- See notes 165. 176 supra and accompanying text.
263 In an examination of the annual reports and proxy solicitations of the 10 largest 

industrials, and of the three largest banks, life insurance, merchandising, transportation, 
and utility companies, and all other corporations registered with the SEC who have 
been performing any large altruistic activities (c.g.. Smith, Kline, & French Laboratories; 
B.F. Goodrich Co.; Armstrong Cork Corp.), the authors of this Note could find none 
which completely disclosed or segregated their altruistic activities from ordinary opera
tions.
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required in Kelly v. Bell~Q4 Under the antifraud rule of section 1 Ob-5,266 
investors who were injured by selling or refraining from purchasing 
shares because of merely negligent representations by management 
could recover damages.2f6 When there is insider dealing in the corpo
ration's stock, courts have shown an increasing willingness to impose 
liabi^^^y for even good faith mlsrepresentatlons.’f7

Thus, even in large corporations, unlimited good faith exercise of dis
cretion should not be allowed; furthermore, such autonomy and secrecy 
provide no incentives to develop a systematic approach to corporate 
altruism. Indeed, self-dealing, inefficiency, and neglect of necessary al
truistic programs are encouraged. Providing for disclosure and ensuring 
prudent, good faith altruism decisions will not unduly restrict dis
cretion, nor will these safeguards discourage qualified men from be
coming directors by leading to unlimited liability.’—

Federal Incorporation Statute

Since the conflicts and inadequacies in the law regarding corporate 
altruism apparently do not disturb courts, shareholders, or corporate 
directors, it is highly unlikely that a synthesis of altruism provisions and 
corporate concepts will be implemented by state legislatures or courts. 
As an alternative, the possibility of a federal incorporation statute

264 254 A.2dat71,75.
265 17 C.F.R. § 240, 10b-5 (1970).
266See SEC v. Texas Gulf Sulphur Co., 401 F.’d 833, 854, 859-60 (2d Cir. 1968), 

cert, denied, 394 U.S. 976 (1970); Note, Rule 10b-5: Elements of a Private Cause of 
Action, 43 N.Y.U.L. Rev. 541, 549-53 (19618); A. Bromberg, Securities Law: Fraud
SEC Rule 10b-5, at §§ 8.4-.5 (1967).

267 The concept of strict liability for mere misstatements or omissions is at least 
impliedly accepted by those jurisdictions which have eliminated the requirement of 
scienter in private actions under 10b-5, although generally they have failed to articulate 
clearly what they are substituting in its place. See Mutual Shares Corp. v. Geneseo, Inc., 
389 F.2d 540, 546-47 (2d Cir. 1967); Ellis v. Carter, 291 F.’d 270, 274 (9th Cir. 1961) 
(first example of scienter rejection); A. Bromberg, Securities Law—Fraud—SEC Rule 
10b-5, at 50 (1967) (list of other cases); Comment, Scienter in Private Damage Actions 
Under Rule 10b-5, 57 Geo. L.J. 1108, 1109 (1969). See generally Note, Rule 10b-5 
Elements of a Private Cause of Action, 43 N.Y.U.L. Rev. 541 (1968); Note, Civil Liability 
Under Section 10b and Rule 10b-5 : A Suggestion for Replacing the Doctrine of Privity, 
74 Yale L.J. 658 (1965).

’68 There have been widespread worries that many well-qualified men will eschew 
becoming corporate directors because of increased burdens and possibilities of liability 
as a result of expansion of Rule 10b-5. See SEC v. Texas Gulf Sulphur Co., 401 F.2d 
833 (2d Cir. 1968), cert, denied, 394 U.S. 976 (1969); Cary, Corporate Standards and 
Legal Rules, 50 Calif. L. Rev. 408 (1962); Ruder, Challenging Corporate Action Under 
Rule 10b-5, 25 Bus. Law. 75, 77-81, 86 (1969). However, the motivation for becoming a 
director should not be lessened by requiring disclosure of altruistic activities which are 
authorized by statute and accepted by the courts except in cases of obvious self-dealing. 
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recognizing the problems of extremely large corporations without a 
complete rejection of traditional corporate principles should be con
sidered. The basis of such a statute would be the commerce and public 
welfare clauses of the United States Constitution^ Just as specialized 
corporation statutes recognized the peculiar interest of individuals in 
close eorporationt,276 statutes for large corporations would recognize 
the latter’s greater impact.2 * * * &'1 These statutes would reaffirm the corpo
ration’s primary function of making profits for investors without dam
aging the enterprise itself.272 However, these statutes also would recog
nize the fact that such corporations necessarily affect broad segments 
of society and that therefore they should ameliorate the deleterious 
effects resultant from ignoring problems in other segments of society. 
Such a corporate statute would condition freedom for altruistic ex
penditures on meeting the profit function. However, oligopolies sub
ject to such a statute would only be those which are sufficiently free 
of traditional market dependence to be virtually assured of profits. At 
present, corporations that have assets of two billion dollars or sales of 

269 U.S. Const, art. I, § 8, cl. 3.
270 Close corporations statutes modify general corporate law by narrowing in on the 

special interests of the shareholder-owner without altering the basic corporate form.
E.g., Del. Code Ann. tit. 8. §§ 341-348 (1968); see E. Bradley, supra note 252. at 84, 
90-91. 310 (196*9); Bradley, stipra note 252, at 1146-47.

271 Such a rationale underlies the antitrust laws. See Sherman Antitrust Act, 1’ U.S.C. 
§§ 1-7 (1964); Clayton Antitrust Act, 15 U.S.C. §§ 12-27, 44 (1964). See also D. Kaysen

& D. Turner, supra note 169, at 44-45; Berle, Constitutional Limitations on Corporate 
Activity-Protection of Personal Rights From Invasion Through Economic Powers, 
100 U. Pa. L. Rev. 933, 941 & n.17, 943, 952-53 (1952). Because of the tremendous 
impact of large corporations, rettrietiont on their freedom for the public welfare are 
not unusual. See, e.g., Republic Aviation Corp. v. NLRB, 324 U.S. 793 (1945) (the 
right of private property must yield to rights and duties created by federal statute); 
Rural Electrification Act of 1936, ch. 432, §§ 1-14, 49 Stat. 1363 (government aid neces
sary to meet rural needs) ; Hepburn Act, ch. 3591, 34 Stat. 584 (codified in scattered sec
tions of 49 U.S.C.) (regulation of railroads); Interstate Compact to Conserve Oil and 
Gas, 57 Stat. 383 (1944) (oil industry made to conform to national needs).

2'2 Such a recognition is not incompatible with a primary profit goal, nor does it re
quire making such corporations public entities. For all the significant qualifications of 
the invisible hand and laissez faire doctrines caused by requiring corporations to follow 
antitrust and civil rights laws, such conceptt—which rely on the market being the 
basic cause of management’s decisions—are the only justifications which prevent making 
oligopolistic corporations into public agencies. Trying to create alternative guidelines 
to those provided by the market would merely make management more autonomous, 
because no workable or realistic means of evaluating their efforts could be developed. 
See D. Kaysen & D. Turner, supra note 169. at 48-49; Hetherington, supra note 7. at 
274-75. 283, 284-86; Ruder, supra note 6, at 209, 211-12. The need for such corporations 
to respond to social problems is shown by the legislation passed to engage corporations in 
solving these problems. See Note, The Philadelphia Plan: Remedial Classification in 
Employment, 58 Geo. L.J. 1187 (1970) ; note 3 supra; note 276 infra.
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over one billion dollars per year would be the logical subjects of such 
a statute.^

Such corporations should be forced to recognize their broad social 
impact. The statute should minimally require altruistic expenditures 
of 2.5 percent of net earnings, if not impose a mandatory tax which 
would place a greater burden on large corporations?74 The right of in
corporation can be limited through the reserve power of the state275 
or restricted for the benefit of society.273 274 275 276 Thus, this proposal would 

273 The control of the American economy by the few largest corporations has been 
recognized for a long time. A. Berle & G. Means, supra note 16, at 18-26 (200 largest 
corporations owned nearly half the total corporate wealth in 1930); Adelman, Measure
ment of Industrial Concentration, 33 Rev. of Econ. & Stat. 146 (1951). (In 1950, 45% 
of the assets of manufacturing corporations owned by the 139 largest corporations). 
Such concentration continues unabated. In 1968, the 200 largest corporations controlled 
over one-fifth of the total national wealth, one-half of all corporate wealth, and over 
one-third of all business wealth. A. Berle & G. Means, supra note 167.

Using the suggested limitations of two billion dollars of assets or one billion dollars 
of annual sales would include about 75 corporations, of which approximately 40 would 
be industrials, 15 life insurance companies, 20 banks, five firms, two transportation com
panies, and 10 utilities. The 500 Largest Corporations, Fortune, June 15, 1969, at 168-69, 
190-99.

274 Such a mandatory requirement is necessary because of these corporations’ great 
effect on society and their freedom from traditional market restraints. The only 
likely alternative is that such corporations will become public agencies; however, the 
problems and uncertainties of such a change have already been pointed out. See A. 
Berle & G. Means, supra note 167, at 954-55; note 272 supra and accompanying text. 
Such a proposal merely applies the progressive tax principle to large corporations; such 
application is consistent with the rationale underlying the progressive income tax. 
See B. Bittker, Federal Income, Estate, and Gift Taxation 15-16 (1964). In addition, 
a progressive tax on corporations would coincide with governmental and public policies 
intended to encourage small businesses and antitrust attempts to prevent growth of 
mammoth conglomerates. Moreover, such an extension seems consistent with the federal 
government’s power to regulate corporations for the public welfare, and its power 
under the commerce clause to protect consumers and society against the immense impact 
of such corporations. See note 276 infra; of. Hetherington, supra note 7; Ruder, supra 
note 6.

275 See A.P. Smith Mfg. Co. v. Barlow, 13 N.J. 145. 156-60, 98 A.2d 581, 587-90, 
appeal dismissed, 346 U.S. 861 (1953); W. Cary, Corporations 1-13 (4th ed. 1969); 
Berle, supra note 167, at 952. But see Union Pacific R.R. v. Tnistees, Inc., 8 Utah 2d 
101, 104, 329 P.2d 398, 399-400 (1958) (statutory donative provision cannot be applied 
retroactively).

276 “[WJhether the corporate privilege shall be granted or withheld is always a matter 
of state policy. If granted, the privilege is conferred in order to achieve an end which 
the State deems desirable.” Liggett v. Lee, 288 U.S. 517, 545 (1933); see Cary, supra 
note 268, at 13. Besides the welfare and interstate commerce clauses, the license theory 
applies 14th Amendment limitations to corporations; practically any reasonable restric
tion would seem to be allowed on oligopolistic corporations that dominate the American 
economy under this theory. For example, the 14th Amendment has been held to impose 
an affirmative duty on private labor unions to secure the rights of their members 
because of the license granted such organizations by the state. Steele v. Louisville &
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not unconstitutionally impair the contract between shareholders and 
their corporation but would validly restrict the property interests of 
the corporation with a view toward the public welfare. The use of 
a refinement of the Model Act provision, authorizing contributions for 
charitable, scientific, or educational purposes, or for the public wel
fare, supplemented with a provision for clearly defined governmental 
policies for traditional charitable activities and coupled with judicial 
power to authorize other altruistic activities, would continue to pro
vide the framework for altruistic endeavors by large corporations. Al
truistic expenditures between 2.5 and five percent of net earnings would 
still be discretionary. Discretion to determine the particular altruistic 
activities or their specific recipients would remain in the board, subject 
to enforcement by interested parties if the mandatory amount is not 
met.2'' Disclosure of altruistic expenditures would be required in the 
annual report; shareholder approval of expenditures over five percent 
should also be required.

It is further necessary to supplement traditional property notions of 
shareholder protection with more realistic safeguards. Disclosure and 
proxy approval give shareholders of large corporations adequate stock 
market protection and also provide realistic fiduciary recognition by 
establishing the primary profit function. Such statutes recall the sug
gestion of some writers that federal securities legislation has set up “a 

N.R.R., 323 U.S. 192. 198 (1944). It would seem but a small extension to require 
recognition of the great societal effect of business corporations which control a virtual 
majority of various items necessary for public consumption or national welfare and 
are likewise licensed by the state. See A. Berle, supra note 271, at 948-53. Especially 
relevant to the possibili^ of restricting the power of oligopolistic corporations for 
the public welfare in the recent Supreme Court case of Amalgamated Food Em
ployees Union v. Logan Valley Plaza, Inc.. 391 U.S. 308 (1968). In Amalgamated 
the court relied on the fact that privately owned shopping centers account for about 
40 percent of all sales to the public in imposing severe limitations on the “traditional 
absolute property rights” of such enterprises. Id. at 311. For a discussion of the extent 
to which a few corporations control much of the economic output in this country, sec 
A. Berle & G. Means, supra note 167; Bigness is a Numbers Game, Fortune, Nov. 15, 
1969, at 113.

27' Perhaps a board with powers similar to the SEC’s could be set up as a Federal 
Corporation Commission. This Commission would be charged with reviewing annual 
reports from the corporations covered, and could either bring actions itself or initiate 
investigations that would provide facts necessary for other parties such as shareholders 
or charitable institutions to bring an action.

If a corporation were found not to have fulfilled its mandatory disbursements, the 
Commission could either collect the funds itself and distribute them to worthy recipients 
or programs or give the corporation itself an opportunity to comply. Other penalties 
could be provided for consistent shortcomings or for abuses of the recipients or other 
parts of this discretionary power which might help ensure that the aims of this pro
vision are enforced.
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body of federal corporate law” which does not apply to small corpo
rations?78 Securities legislation should be expanded to include such pro
visions. However, a new federal statute for large corporations sig
nificantly affecting the public interest would probably be more effective 
since securities laws were not intended for such purposes^ Since the 
basic inadequacies of traditional corporate law began with the separation 
of ownership and control in large corporations, and since this was the 
motivating force for donative provisions authorizing directors to as
sume shareholder’s roles, a federal statute for large corporations is a 
further necessary step toward recognition of the peculiar problems of 
such corporations. Such a federal incorporation statute would reaffirm 
the primary profit goal, give shareholders realistic protection, and still 
provide for public needs.

’78 See note 255 supra.
279 For a good discussion of the relationship between securities legislation, fiduciary 

duties, and federal corporation law, see Bahlman, Rule 10b-5: The Case for its Full 
Acceptance as Federal Corporation Laue, 37 U. Cin. L. Rev. 727 (1968).



BLOCKBUSTING
Blockbusting is the practice of inducing white homeowners to sell 

their homes by instilling in them the fear of a complete racial turnover 
in their neighborhood? Numerous private and governmental assaults 
on blockbusting practices have been initiated, with limited success. This 
Note will outline the blockbuster's methods and examine the various 
remedies available to his victims, both black and white, with particular 
focus on the Federal Fair Housing Act of 1968.2 Suggested approaches 
toward eliminating this pattern of exploitation will be advanced.

In the classic blockbusting pattern, homes are purchased at panic de
pressed prices by the speculator and resold at inflated rates to Negroes 
who have limited access to the housing market.3 Both white seller and 
black purchaser lose in the exchange: the former by selling in an arti
ficially unfavorable market, the latter by paying an exorbitant sum for 
the “privilege” of unconsciously abetting segregation in housing. In 
addition, blockbusting results in social harm through the fears engen
dered in white homeowners and the Negroes’ resentment of the white 
exodus which follows the arrival of blacks in the neighborhood. The 
blockbuster utilizes techniques of direct personal contact with the white 
homeowner. By means of telephone and door-to-door solicitation, he 
forecasts an influx of blacks and a resulting deterioration of schools and 
increase in crime.4 Many homeowners may initially resist these scare 
tactics, but the appearance of large “for sale” and “sold” signs and large 
numbers of prospective Negro purchasers often confirms their latent

1 See, e.g., Contract Buyers League v. F & F Investment, 300 F. Supp. 210, 214 (N.D. 
Ill. 1969); Summer v. Township of Teaneck, S3 N.J. 548, 551, 251 A.2d 761, 762-63 
(1969); Hearings on S.1358, S.2114, and S.2280 Before the Subcomm, on Housing and 
Urban Affairs of the Senate Comm, on Banking and Currency, 90th Cong., 1st Sess. ’1 
(1967) [hereinafter cited as 1961 Hearings]:, 11’ Cong. Rec. 18177 (1966) (remarks of 
Congressman Bingham). Blockbusting has also been referred to as “panic peddling.” 
Chicago Real Estate Bd. v. City of Chicago, 36 Ill. 2d 530, 533-34, 224 N.E.’d 793, 797 
(1967).

2 42 U.S.C. §§ 3601-19, 3631 (Supp. IV, 1969). Thus far only two cases have been 
decided under the Blockbusting provision. United States v. Mintzes, 304 F. Supp. 1305 
(D. Md. 1969); Brown v. State Realty, 304 F. Supp. 1236 (N.D. Ga. 1969).

3 See, e.g., Contract Buyers League v. F & F Investment, 300 F.Supp. 210, 214 (N.D. 
Ill. 1969); Summer v. Township of Teaneck, 53 N.J. 548, 551, 251 A.’d 761, 762-63 (1969); 
New York City Comm’n on Human Rights, Report on Blockbusting (1963); 1961 
Hearings 21. A dramatic expose brought the practice into the national limelight in 
1962. Vitchek, Confessions of a Blockbuster, Saturday Evening Post, July 14, 1962, 
at 58.

4 See 112 Cong. Rec. 18177 (1966) (remarks of Rep. Bingham); 1961 Hearings 438.
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Blockbusting 171

fears; such signs and reports of sale to Negro buyers may be fabricated 
or exaggerated by the blockbuster.’ Further pressure may be applied in 
the form of advice that property values are dropping rapidly and that 
every day’s delay is costly. The speculator then offers quick cash to 
clinch the deal.5 6 When this scenario is repeated a sufficient number of 
times to induce a neighborhoodwide panic, an all white or lightly in
tegrated area rapidly becomes all black or even ghettoized.

5 See Brown v. State Realty, 304 F.Supp. 1236, 1238 (N.D. Ga. 1969).
6 See New York City Comm’n on Human Rights, supra note 3, at 4; 1961 Hearings 

438.
" Compare Contract Buyers League v. F & F Investment, 300 F. Supp. 210 (N.D. Ill. 

1969) with United States v. Mintzes, 304 F. Supp. 1305 (D. Md. 1969) and Brown v. 
State Realty, 304 F. Supp. 1236 (N.D. Ga. 1969).

8 Increased housing opportunities for Negroes and the tight money market have 
made speculation less profitable. Higher interest rates are costly to the dealer and the 
increasing supply of housing that is open to Negroes has lowered the prices that can 
be extracted from them. Antiblockbusting legislation has also influenced blockbusters 
to substitute subtle approaches for some of their more flagrant techniques. Interview 
with Alexander Ross, Deputy Chief of the Housing Division, Department of Justice, in 
Washington, D. C.. Jan. 20, 1970.

9 See Brown v. State Realty, 304 F. Supp. 1236. 1238. 1241 (N.D. Ga. 1969).
1° See United States v. Mintzes, 304 F. Supp. 1305. 1311 (D. Md. 1969); Newsweek, 

Dec. 1, 1969, at 55.
’’ See Summer v. Township of Teaneck, 53 N.J. 548, 551. 251 A.2d 761, 763 (1969); 

United States Comm’n on Civil Rights, Civil Rights U.S.A., Housing in Was^ing^on, 
D.C. 13 (1962); Newsweek, Dec. 1, 1969, at 55.

’2 In the Washington Metropolitan Area, the following groups concern themselves 
with fighting discriminatory practices, including blockbusting: Northern Virginia Fair 
Housing, Suburban Maryland Fair Housing, and Neighbors Inc. See Pearl & Terner, 
Fair Housing Laws: Halfway Mark, 54 Geo. L.J. 156, 171 (1965). If people could be 
convinced that their fears about propern’ devaluation are the vehicle for blockbusting

The modern blockbuster has apparently refined these traditional tech
niques.7 Possibly influenced by high interest rates, he does not specialize 
in purchasing homes for resale at great price dlfferentialt.8 Instead, he 
serves as an agent in panic sales from white owners to black buyers and 
profits from the numerous commissions attendant to transforming a 
neighborhood.9 * In lieu of blunt statements that Negroes are “taking 
over the neighborhood,” he makes subtle references to changing neigh
borhoods, to the expansion of neighboring ghettoes, to his personal fear 
of crime in the area, and to the increasing difficulty of finding purchas
ers for homes in the neighborhood.™ Mass solicitation of sellers through 
mail and personal contact remains part of this brand of panic peddling.11

Non-Federal Attempts to Curtail Blockbusting

Neighborhood associations have been formed to resist the assaults of 
these panic peddlers.™ They encourage neighborhood stabilization and 
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can be particularly effective when they have black members who can 
urge potential Negro purchasers not to upset the racial balance.^ These 
organizations are limited, however, to an educational and persuasive 
function; they cannot compel the cooperation of realtors, nor can they 
effectively control their own members.^

Since membership in real estate associations is not a prerequisite to a 
real estate broker’s business, attempts at self-policing by the real estate 
industry have been clearly ineffective. Furthermore, association sanc
tions are not even an effective deterrent to members.* 13 14 15 16 17 The continued 
prevalence of blockbusting activity indicates that most ethical proscrip
tions have been ignored by unscrupulous practitioners. The remainder 
of the industry, unable to effectively sanction the wrongdoers, has been 
content to point to pious policy statements as evidence of their good- 
will.16

and therefore self-fulfilling, a major victory over the blockbuster would be won. Studies 
have shown that integration of a neighborhood rarely results in lower property values. 
See, e.g., L. Laurenti, Property Values and Race: Studies in Seven Cities 47 (1961); 
1961 Hearings 88-89.

13 See United States Comm’n on Civil Rights, supra note 11, at 13; Newsweek, 
Dec. 1, 1969, at 55.

14 See Keefe v. Organization for a Better Austin, 115 Ill. App. 2d 236, 253 N.E.’d 76 
(1969), cert, granted, 399 U.S. 904 (1970). In this case, the court held that the organiza
tion could not compel a blockbuster to sign a fair practices agreement. A corollary 
problem is that such organizations frequently cannot control their members. If a home
owner panics, his neighbors cannot stop him from selling. Any prior agreement to that 
effect would amount to a restrictive covenant.

15 Since membership is voluntary and not essential, the threat of expulsion is not 
an effective deterrent. See R. Helper, Racial Policies and Practices of Real Estate 
Brokers 24, 187-90 (1969). A realtor himself stated that he believed that the real 
estate boards could not adequately sanction wrongdoers and therefore advocated the 
passage of the Fair Housing Act. 1961 Hearings 399.

16 See Statements of Alan L. Emler, Chairman, Subcommittee on Civil Rights Legis
lation; Realtors’ Washington Committee of the National Association of Real Estate 
Boards; and John C. Williamson, Legislative Counsel, National Association of Real 
Estate Boards, in 1961 Hearings 351, 354.

17 Some statutes prohibit blockbusting directly by criminal sanction. See, e.g., Md. 
Ann. Code art. 56, § 23OA (1957); Ohio Rev. Code Ann. §4112.OHll)^) (1969); Wis. 
Stat. Ann. § 101.^(^((2m) (Supp. 1969). Others have empowered state licensing com
missions to revoke or suspend real estate brokers’ licenses for blockbusting. See N.Y. 
Exec. Law § 29(6(3) (McKinney Supp. 1969). Regulation of door to door solicitation 
is another way in which blockbusting has been attacked. See Summer v. Township of 
Teaneck, 53 N.J. 548, 251 A.2d 761 l10f9). For a chart displaying the scope of fair 
housing laws, including blockbusting in municipalities in the 50 states, see 1961 Hearings 
69-72. See also 1’ Race Rel. L. Rptr. 1630 l10f7) (local ordinances regulating block
busting).

State and local governments have attacked blockbusting by enacting 
both criminal and noncriminai regulations in varying degrees of scope 
and specificity?7 Some localities have forbidden only those misrepte- 
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sentations fraudulently made for the purposes of inducing sales or ob
taining listings.18 Others have specified those representations which 
constitute blockbusting. These include references to (1) the decline in 
property values; (2) the changing racial, religious, or ethnic composi
tion of a neighborhood; (3) an increase in criminal activity; and (4) the 
decline in the quality of education?* 9 Local ordinances have been passed 
to eliminate one of the blockbuster’s major weapons by regulating the 
size and location of “for sale" signs so as to limit their capacity to in
duce panic.2o “Sold” signs have also been made unlawful in certain 
areas,2i presumably since the danger of the damage which they may 
cause far outweighs their advertising worth to the real estate agency 
displaying them.22 Finally, some municipalities have prohibited door-to- 
door solicitation except by real estate agents who have been granted a 
permit.23

18 See, e.g., Mass. Gen. Laws Ann. ch. 112, § 87AAA (Supp. 1970); Vt. Stat. Ann. 
tit. 26, § 2295 (1967).

19 See, e.g, Md. Ann. Code art. 56, § 23OA (1957); Ohio Rev. Code Ann. § 4112.00(H)
(9) (1969); Wis. Stat. Ann. § 101.60 (2m) (Supp. 1969).

20 Detroit, Michigan, Ordinance 753-F, reprinted in 1 Race Rel. L. Rptr. 1250 (1962); 
Teaneck, New Jersey, Ordinance 1157, Oct. 16, 1962, reprinted in 7 Race Rel. L. Rptr. 
1262 (1962).

21 Detroit, Michigan, Ordinance 753-F, reprinted in 1 Race Rel. L. Rptr. 1260 (1962).
22 See Philadelphia Comm’n on Human Rights, How to Cope with Real Estate 

Pressure Tactics (Copy on file at the Geo. L.J.).
23 See Summer v. Township of Teaneck, 53 N.J. 548, 251 A.2d 761 (196*9). Some 

courts, however, have narrowly limited the municipalities rights to refuse permits. See 
Mogolefsky v. Schoem, 50 N.J. 588, 236 A.2d 874 (1967). The constitutionality of anti
solicitation regulations has been upheld by the Supreme Court. See Breard v. Alex
andria, 341 U.S. 622 (1951).

24 See, e.g., Conn. Gen. Stat. Ann. §5 20-300(11), -328 (196*9); D.C. Code Ann. 
§ 45-1403 (1967); N.Y. Exec. Law § 296(3) (McKinney Supp. 1969).

25 See Conn. Gen. Stat. Ann. §§ 20-311, -312 (1969).
26 For an example of judicial mistrust of state licensing commissions, see Summer v. 

Township of Teancck, 53 N.J. 548, 557, 251 A.2d 761, 766 (196*9).

State licensing agencies also have been empowered to issue regulations 
and to sanction violations by suspension or revocation of licenses.24 
Speculators acting for themselves, however, may not need to be licensed, 
and thus may escape the effect of such regulations?5 The effectiveness 
of licensing commissions is questionable, since at least a number of them 
are staffed by members of the real estate industry who may tend to be 
overly sympathetic toward their colleagues?6 Agencies with personnel 
who are independent of the real estate industry are better suited for 
such supervision, but even they have been ineffective, largely because 
the administrative process is cumbersome and requires initiation by the 
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homeowner who has little to gain from a license suspension.’7 Having 
either successfully resisted, or fallen victim to, a blockbusting effort, a 
homeowner has scant motivation to pursue a complaint through the 
bureaucratic process.

A number of state and local governments have authorized human 
relations commissions to investigate blockbusting complaints,’8 but sev
eral common weaknesses hamper their effectiveness: (1) their pro
cedures are fraught with delays, a crucial shortcoming since they 
possess no restraining powers; (2) many commissions cannot initiate 
their own investigations, but act only on citizen complaints; (3) reme
dial relief is limited to conciliation of complaints, since these bodies 
have no enforcement powers; (4) citizens, particularly minority group 
members, have hesitated to seek the assistance of rights commissions be
cause they have little confidence in their effectiveness^

Several attempts have been made at direct prohibition by criminal 
sanction.3° While the deterrent effect of these prohibitions may be 
significant, few cases of successful prosecution under these statutes or 
ordinances have been reported^ This is probably due to the difficulty 
of establishing beyond a reasonable doubt the requisite criminal intent, 
and the recognized hesitation of local prosecutors to prosecute white 
collar criminals?’

Federal Regulation

In Jones v. Alfred H. Mayer, Co,™ the Supreme Court set the

27 See Witherspoon, Civil Rights Policy in the Federal System: Proposals for a 
Better Use of Administrative Process, 74 Yale L.J. 1272, 2202 l10f5). Professor 
Witherspoon has suggested three reasons for lack of complaints to human relations 
commissions which seem to be equally applicable in the case of real estate licensing 
commissions: (1) lack of knowledge of existence and facilities of state commissions; 
(2) lack of confidence in such agencies; and (3) the general aloofness of statewide 
commissions. Id.

’8 See Pearl & Terner, supra note 12, at 158-60; 8 Race Rel. L. Rptr. 1208 (1963) 
(Chicago Commission on Human Relations). For an example of a complaint filed by 
such a commission, see Patner v. Williams, Chicago Comm’n on Human Relations, 
Complaint No. 65 FHO-78-155, reprinted in 11 Race Rel. L. Rptr. KS’ l10f6). Hear
ings were held which established a violation of the Chicago ordinance, but the only 
action taken was a recommendation that the offending real estate broker cease and desist 
the conduct in violation.

29 See Witherspoon, supra note 27, at 1191-03.
30 See Md. Ann. Code art. 56, § 23OA (19618); Ohio Rev. Code Ann. §§ 411^2.O°C(H)l9), 

4112.99 (10f0).
31 But see Summer v. Township of Teaneck, 53 N.J. 548, 251 A.2d 761 (10f0).
32 See President's Comm’n on Law Enforcement and Administration of Justice, 

The Challenge of Crime in a Free Society 47-49 l10f7).
33 392 U.S. 409 (1968). Although the Jones v. Mayer argument has been used by the 
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cornerstone for federal regulation of blockbusting, although the case 
primarily involved the authority of Congress to prevent strictly private 
discrimination in housing.* 34 Basing its decision on the thirteenth amend
ment, which gives Congress the power to legislate to end slavery,3’ and 
the Civil Rights Act of 1866, which provides that Negroes should have 
the same rights as whites to buy, lease and sell real property and thus pro
hibits refusal to sell to Negroes,36 37 the Court in Jones v. Alfred H. May er, 
Co. held that housing discrimination is a badge of slavery and therefore 
upheld the prohibition of such a practice.8' Encouraged by this ap
proval of congressional regulation of private discriminatory activity, a 
group of Negro plaintiffs brought the first federal antiblockbusting 
suit, Contract Buyers League v. F & F Investment™ under the same 
1866 Act. They alleged that a blockbusting speculator had violated the 
Act by charging them higher prices than he would have charged whites 
in a normal market^9 40 41 this price was seen as a source of great profit to 
the blockbuster who had exploited the system of de facto segregation 
which he and other realtors had helped to create. The court held that 
this price discrimination deprived the Negroes of the same rights as 
whites to buy real estate and that damages in the amount of the price 
differential could be awarded.40

courts as the principal constitutional justification for the Fair Housing Act of 1968. the 
case was decided on June 17. 1968. a few weeks subsequent to the passage of the Act 
on April 11, 1968. Congress has intended the commerce clause as the constitutional 
basis of the Act. See notes 108-17 infra and accompanying text.

34 392 U.S. at 437-39.
35 U.S. Const, amend. XIII, § 2.
36 42 U.S.C. § 1982 (1964).
37 392 U.S. at 443.
38 300 F. Supp. 210 (N.D. Ill. 1969).
Mid. at 213.
40 Id. at 216.
41 Some may question the wisdom of relieving whites who are harmed only by their 

own prejudices and ignorance. It is, however, often impossible to distinguish those 
whites who are victimized by their neighbors’ fears rather than their own. Furthermore, 
even though white bias is essential to blockbusting, effective relief to whites will act 
as a further deterrent to the blockbuster. W i ithout such relief he may be forced to 
flee to an all-white neighborhood or remain in an all-black neighborhood, neither of 
which is socially or economically desirable. Finally, granting relief even to the most 

Although a significant advance, relief under the 1866 Act is insuf
ficient for several reasons. In practice, due to the court’s focus on 
price differentials and the Civil Rights Act, it operates only to relieve 
Negro victims of a successful blockbusting scheme rather than to pre
vent the evil in its incipiency. White homeowners, who are also victims 
of blockbusting,4’ enjoy no relief under the 1866 Act.42 Modern 



176 The Georgetown Law Journal [Vol. 59:170

blockbusting also need not always involve price discrimination.^ The 
blockbuster may sell at a nondiscriminatory price and profit only from 
his commission.42 43 44 More significantly, the social and indirect economic 
harm to Negroes is not limited to, or calculable in, price differentials. It 
has been established that segregated housing results in many disadvan
tages to Negro residents. Governmental services in black neighborhoods 
are often inferior, police and fire protection are inadequate, de facto 
segregated schools provide inferior educational opportunity, and sanita
tion services are often neglected which in turn can cause disinterest in 
neighborhood maintenance.45 46 Good neighborhoods are maintained by 
informal community understanding and social controls. Since block
busting causes rapid transition and the newcomers are not an organized 
group, deterioration can occur before community concern can develop 
and create effective social control^

bigoted white homeowner benefits the Negroes because it makes the practice unreward
ing to the panic peddler.

42 While an argument could be made for extending relief under the 1866 Act to 
whites, it certainly would be stretching congressional intent. This is apparently 
the position of the Justice Department. “Mr. Leonard [Assistant Attorney General] 
said that the law would apparently not help the former white homeowners ... to recover 
damages from the speculators since the Civil Rights Act of 1866 applies only to Negroes.” 
N.Y. Times, Mar. 29, 1969, at 23, col. 6.

43 See notes 7-9 supra and accompanying text.
44 See Brown v. State Realty, 304 F. Supp. 1236, 1238 (N.D. Ga. 1969).
45 See Commission on Race and Housing, Where Shall We Live? 1-5 (1958).
46 Id. at 35-42.
47 In practice it is likely that blockbusting suits will be brought largely by white 

homeowners and Negroes will benefit only indirectly by the Act.
48 42 U.S.C. 5 3604(e) (Supp. IV, 1969).
49Scc United States v. Mintzes, 304 F. Supp. 1305, 1309 (D. Md. 1969).
59 See id.

The most significant attack on blockbusting thus far is section 3f04(c) 
of the Fair Housing Act of 1968, which enables homeowners, both 
white and Negro, to stop blockbusting in its incipiency.47 48 49 Under sec
tion 3604(e) it is unlawful: “For profit, to induce or attempt to induce 
any person to sell or rent any dwelling by representations regarding 
the entry or prospective entry into the neighborhood of a person or 
persons of a particular race, color, religion, or national origin.” 48 The 
forbidden representations do not have to be false to be actionable,^ nor 
do they have to be limited to direct references to Negroes. Indirect 
references to a “changing neighborhood,” to undesirables, and to fear 
of a rising crime rate have also been found to violate the Act.^

Under section 3604(e), three avenues are provided for relieving vio
lations: (1) conciliation through the Department of Housing and Urban 
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Development;’1 (2) private suits brought by aggrieved individuals^ 
and. (3) suits brought by the Justice Department.’3 The effectiveness 
of this three-pronged attack is hampered by the less than ideal enforce
ment machinery of the Act. The blockbusting prohibition was added 
as a floor amendment to the Fair Housing Act of 1968, an antidiscrim
ination I-w;’4 as a result, the same application, administration, and en
forcement provisions designed solely for protection against discrimina
tion in housing apply to the entire act. This raises difficulties in the in
terpretation and enforcement of the specific blockbusting prohibition, 
since the motives, methods, and identity of the blockbuster differ from 
those of the discriminator. For example, single family dwellings with
out federal financing, when sold or rented by an owmer, are generally 
exempted from the coverage of the Act.’’ This exemption, obviously 
tailored to the antidiscrimination provisions, presents a problem where 
the blockbuster acts as a speculator rather than as an agent. In this 
situation the dwelling is sold by the opener to the speculator-dealer, 
arguably triggering the exemption.51 * 53 * * 56 Yet, it is precisely the single family 
dwelling owner whom the blockbusting provision seeks to protect.57 

1 ihe court in United States v. Mintzes58 * 60 resolved this question by holding 
that the exemption would not apply, since the homes were not being 
sold or rented until after the dealer had violated the act by attempting 
to induce the sale.’9 Further complications have grown from a legisla
tive compromise which resulted in the deletion of the enforcement 
powers of the Department of Housing and Urban Development 
[HUD];60 an analysis of the mechanism of the blockbusting provisions 

51 42 U.S.C. §§ 3608-3611 (Supp. IV, 1969).
’2 Id. § 3612.
53 Id. § 3613.
’4 42 U.S.C. §§ 3601-19, 3631 (Supp. IV, 1969). The amendment, submitted by Congress

man Bingham, was added to H.R. 14765 (1966), but the bill was defeated in the Senate. 
The 1968 Fair Housing Act incorporated most of the provisions of the defeated H.R. 
14765 including the blockbusting amendment.

•’’/I § 3603(h)(1).
’6 When the blockbuster acts as an agent, the house is sold by him to the third party 

although he never holds title. The blockbuster as specul-tor-dealer, on the other hand, 
buys the house himself and then resells it. The sale from the owner to the blockbuster, 
then, qualifies as a sale by an owner.

’' Department of Justice, Press Release, Feb. 6. 1970.
58 304 F. Supp. 1305 (D. Md. 1969).
’9 304 F. Supp. at 1309.
60 S.1358, § 11, 90th Cong., 1st Sess. (19S7), provided HUD with the power to issue 

temporary restraining orders and cease and desist orders. The Dirksen amendment to 
the bill removed those powers from HUD. 114 Cong. Rec. 45'0-73 (1968). See 
Dubofskv, Fair Housing: A Legislative History and Perspective, 8 Washburn L.J. 
149. 163 (1969).
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will demonstrate that this has had a far more deleterious effect upon the 
blockbusting section than upon the antidiscrimination provisions.

As one alternative, an aggrieved individual may file a complaint with 
HUD. Under the Act, HUD is empowered to hear arguments by both 
parties and to attempt to educate them and conciliate their disputc.62 
This procedure is unlikely to result in adequate relief for the block
busting victim, since HUD is given no enforcement power under the 
Act,6’ being limited to seeking voluntary compliance. While noncoer- 
cive persuasion may be effective in discrimination cases, it is unlikely 
to halt blockbusting.63 It is improbable that one who knowingly vio
lates the law for profit will be dissuaded by moralizations unaccompanied 
by the threat of economic or criminal sanction.

An individual who files a formal blockbusting complaint with HUD 
may later file suit under section 3610(d) if HUD cannot obtain relief 
for him/4 However, the individual who has bypassed HUD and has 
filed suit directly under section 3612 may have distinct procedural and 
substantive advantages. One who complains to HUD and files a suit 
under section 3610(d) faces at least a 30-day statutory delay/5 This 
time period may be crucial since HUD's power to issue temporary re
straining orders also was withdrawn from the bill in the legislative com
promise;" this hiatus allows a blockbuster to wreak havoc for thirty 
days. The provisions under section 3612 for expedition of proceedings, 
appointment of counsel, and granting of fees and costs do not apply 
to suits brought following complaints to HUD under section 3f1°/7

61 42 U.S.C. § § 36°8-22 (Supp. IV, 19<^<9).
62 See note 60 supra and accompanying text.
63 The person who refuses to sell or rent to a Negro may be unaware that his 

refusal is illegal. Since he is probably motivated by social rather than economic reasons 
the threat of the embarrassment and cost of a suit may convince him to cooperate with 
HUD. On the other hand, the blockbuster knows his conduct is illegal and intends to 
reap large financial gains from it. Furthermore, instead of being embarrassed by a suit 
he may welcome the publicity. If he is generally known as a blockbuster his mere 
presence in a neighborhood may cause the same panic selling he previously caused by 
illegal representations. Thus, the blockbuster, with much profit to gain and little 
reputation to lose by facing suit, is less likely to cooperate with HUD. See United 
States v. Mintzes, 304 F. Supp. 1305, 1314 (D. Md. 1969).

64 42 U.S.C. § 3610(d) (Supp. IV, U^<^* 9).
65 Id. The Secretary of the Department of Housing and Urban Development will 

investigate a complaint and attempt to obtain reconciliation. He must inform the 
complainant within 30 days as to the action he intends to take. Id. § 3610(a). He may 
also refer a complaint to state or local agencies which have substantially equivalent 
remedies. Id. § 361000). During this time the complainant is barred from instituting 
his own action. Id. § 3610^).

66 See note 60 supra.
67 42 U.S.C. § § 3608-11 (Supp. IV, 1969).
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There is a further discrepancy between the relief which can be obtained 
by first invoking HUD procedures and that which is available by in
dividual suit alone. Under section 3612(c), a court may grant “any 
permanent or temporary injunction, temporary restraining order, or 
other order and . . . actual damages and not more than $1,°°° punitive 
damages . . . 68 Under section 3610(d) a court can only “enjoin the
respondent from engaging in such practices or order such affirmative 
action as may be appropriate.” 69 Unless “appropriate affirmative ac
tion” is given a broad interpretation,™ the relief available to an indi
vidual who does not first complain to HUD is clearly greater. A further 
disadvantage of filing a complaint with HUD is that, once such com
plaint is filed, the federal courts cannot hear a subsequent suit if there 
is a substantially equivalent state remedy available.72 The same limitation 
does not apply to suits brought by an individual who has not first 
complained to HUD or to suits brought by the Justice Department?’ 
The inefficacy of conciliation, the delay in reaching the courts, the 
unavailability of preliminary restraint, the lesser relief available under 
section 3610(d), and the possibility of being barred from the federal 
courts all militate against filing a complaint with HUD.

Although it may provide a more effective remedy, suit under section 
3612 by an individual who bypasses HUD is far from ideal. Such an 
individual plaintiff is still faced with the expenses of protracted litigation. 
Although the Act provides that a court may appoint attorneys for 
financially distressed plaintiffs, and may allow recovery of attorney's fees 
by prevailing plaintiffs where justice requires, application of these pro
visions is left to the court's discretion?3 Since indigency is apparently 
the standard used to determine need for such assistance?4 and since 
blockbusting complainants arc either potential or present homeowners,

68 Id. § 361Kc). T he first punitive damage award under the provision was $750. 
Brown v. State Realty, N.D. Ga., Civ. No. 12,943 (Mar. 2, 1970).

69 Id. § 3610(d).
70 Such a broad interpretation is unlikely since it can be argued that Congress would 

not have separated the relief provisions if it had wished them to be identical.
71 42 U.S.C. § 3601(d) (Supp. IV, 1969).
72 Id. §5 3612, 3613. There was some question as to whether direct access to the 

federal courts is allowed under section 3612, but the wording of the statute gives no 
indication that direct access was not intended. Id. § 3612. See Note, Discrimination 
in Employment and in Housing: Private Enforcement Provisions of the Civil Rights 
Acts of 1964 and 1968, 82 Harv. L. Rev. 834, 855-56 (1969).

78 42 U.S.C. § 361Kb), (c) (Supp. IV, 1969).
74 Aid is limited to when a “plaintiff in the opinion of the court is not financially 

able to assume said attorney’s fees.” Id. § 3611 ’c). The legislative history of the pro
vision indicates that only indigent plaintiffs were considered financially unable. See 
114 Cong. Rec. 5514 l10f8) (remarks of Senator Mondale).
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Dlamtiffs who are financially able enough to enjoy such status are un- 
ikely to be able to invoke this provision.

Specific monetary damages have not been awarded in the case of the 
blockbuster who has been apprehended before he has made a sale,75 
and individual plaintiffs are unlikely to make a significant recovery even 
if their house has been sold by the blockbuster.76 While an individual 
should be able to recover damages if an unfair selling price resulted 
from violation of the Act,77 because of the unique character of real 
estate, one cannot easily prove that the fair market value of the sold 
property is different from the price paid in the transaction.™ Unable 
to determine the proper quantum, courts may be hesitant in granting 
recovery. There may be some chance for recovery if the panic peddler 
has speculated and has promptly resold at a great price differential.™ 
Even so, the problem arises of determining how the unjust profit should 
be divided between the Negro buyer and the white seller.^

75 See Brown v. State Realty, 304 F. Supp. 1236, 1238 (N.D. Ga. 1969).
76 See id.
77 See id.
78 Cf. Zipser, Zoning Classification and Eminent Domain, 1 Urban Lawyer 84. 90 

(1969).
79 Cf. Contract Buyers League v. F & F Investment, 300 F. Supp. 210 (N.D. Ill. 1969).
80 For example, when a speculator purchases property for $20,000 and soon after

wards sells for $30,000, it is not necessary to know the fair market value to realize that 
there is $10,6OO in damages. It is necessary, however, to know the fair market value 
to allocate the damages between the buyer and seller.

81 42 U.S.C. § 3612(c) (Supp. IV, 1969). It is unclear whether this punitive damage 
provision applies to suits brought after a complaint to HUD has been made under 
section 3610(d) which provides: “(t]he court may, subject to the provisions of section 
3612 of this title, enjoin the respondent from engaging in such practice or order such 
affirmative action as may be appropriate.” The provisions of section 3612 apparently 
referred to are those delaying federal court action while HUD or a state agency is 
attempting to settle the complaint and protecting an innocent bona fide purchaser 
from displacement. If punitive damages are to be allowed under section 3610. it will 
be as “appropriate affirmative action.” The $1,000 limit would not apply and this could 
allow the courts to remedy the lack of incentive for private individuals to sue through 
HUD.

The difficulty in calculating actual damages could be ameliorated by 
a strong punitive damage provision. Under section 3612(c), however, 
punitive damages are limited to $1,666.8’ Such an amount may be sig
nificant in the case of the discriminator who seeks no profit, but it will 
not suffice to deter a blockbuster or compensate an injured homeowner. 
The blockbuster is likely to view this amount as a small overhead ex
pense in a highly profitable financial endeavor. Since damage awards 
inadequately prevent the social harm precipitated by blockbusting, and 
since courts will tend to be cautious in awarding damages, effective in
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junctive relief is essential. Such relief is immediate and can halt the 
blockbuster before he does his damage. An injunction against him can 
apply to his blockbusting activity generally; it is not limited to the 
plaintiff's neighborhood.8’ This serves to protect those potential vic
tims, both black and white, who have not yet come into contact with 
the blockbuster. Although such broad injunctive relief is presently 
available to individuals,* 83 84 85 * 87 88 it has not proven effective. As a practical 
matter, private parties will have neither the interest nor the resources to 
properly oversee compliance with such an injunction^4

8’ Brown v. State Realty, Civil No. 12943 (N.D. Ga., filed Sept. 2, 1969) (permanent 
injunction).

83 See id.
84 Proper supervision by an individual would be costly, requiring continued retention 

of counsel and active surveillance of the realtor's activities in other neighborhoods.
85 42 U.S.C. § 3613 (Supp. IV, 1969).
Mid. (emphasis added).
87 See United States v. Mintzes, 304 F. Supp. 1305, 1314 (D. Md. 1969), citing 

United States v. Mayton, 335 F.’d 153, 159 (5th Cir. 1964). The Mayton decision also 
dealt with a statutory pattern or practice requirement, and it should govern in that case 
since an analysis of the legislative history reveals that no contradictory interpretation 
was intended by Congress.

88 “The number of incidents necessary to show a pattern or practice depends on the 
nature of the right protected and the nature of the ordinary violations of such right.” 
304 F. Supp. at 1314.

In addition to the procedures by HUD and individual suits under 
section 3613, the Attorney General may seek an injunction against 
blockbusting practices.85 The Department of Justice has far greater 
resources than individual litigants to oversee compliance with injunctive 
relief. Unlike the individual homeowner who will probably lose in
terest after the blockbuster has left his neighborhood, the Department 
of Justice has a continuing responsibility to the general public to con
tinue supervision of blockbusters’ activities. In view of the superior 
enforcement resources of this branch against the inhibiting cost of 
private litigation, blockbusting victims should be encouraged to refer 
their complaints to the Attorney GeneraL There are two considerations 
which limit the Attorney GeneraEs entry into such suits. One lies in 
a statutory requirement that the Attorney General have “reasonable 
cause to believe that any person or group of persons is engaged in a 
pattern or practice of resistance to the full enjoyment of any of the 
rights granted by this subchapter and [that] such denial raises an issue 
of general public importance . . . — The showing of a “pattern or
practice” is required to eliminate isolated or accidental occurrences from 
the Department's jurisdiction^ Courts have not established a minimum 
number of incidents necessary to establish a “pattern or ptaetlee,” 88 
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but have left the decision instead to the discretion of the trial judge. For 
blockbusting to be profitable, however, numerous sales and repeated 
representations to individual homeowners will likely be needed.89 Since 
such a method of operation can hardly be considered isolated or acci
dental, the “pattern or practice” requirement does not impose a sig
nificant limitation upon the Attorney General’s authority to intervene. 
A more significant consideration is the practical limitation of manpower, 
since the Housing Division of the Department of Justice has a limited 
staff.90

89 Thus, the very nature of ordinary blockbusting violations usually constitutes a 
pattern or practice. Isolated incidents can exist where an agent with a single client, 
desirous of a particular home, attempts to scare the homeowner into selling by making 
prohibited representations.

90 The Housing Division, however, has filed six of the first seven complaints for 
violations of 3604(e). See United States v. Mintzes, 304 F. Supp. 1305 (D. Md. 1969); 
United States v. Bob Lawrence Realty, Inc., Civil No. 13468 (N.D. Ga., filed Feb. 6. 
1970); United States v. Mitchell, Civil No. 13467 (N.D. Ga.. filed Feb. 6, 197(0); United 
States v. Arco, Inc., Civil No. C'029 (W.D. Tenn., filed Feb. 6, 1970); United States v. 
Stewart, Civil No. CA-3-3589A (N.D. Tex., filed Jan. 1’, 1970); United States v. 
Weisner, Civil No. C-229-615-69 (M.D.N.C., filed Nov. ’, 1969).

91 42 U.S.C. §§ 3601-19, 3631 (Supp. IV, 1969).
92 Id. § 3604(e).
93 Brown v. State Realty, 304 F. Supp. 1236. 1240 (N.D. Ga. 1969); United States v. 

Mintzes, 304 F. Supp. 1305. 1312-13 (D. Md. 1969). “Neither slavery nor involuntary 
servitude . . . shall exist within the United States. . . . [and] Congress shall have the 
power to enforce this article by appropriate legislation.” U.S. Const, amend. XIII.

94 Civil Rights Cases, 109 U.S. 3, 20 (1883).
9’ 392 U.S. 409, 439 (1968).
96 Id. at 413.

Constitutionality of the Federal Blockbusting Law

Congressional authority for the Fair Housing Act of 19689’ which 
incorporates the blockbusting provision^ has been sustained under the 
thirteenth amendment.^ When applied specifically to the blockbusting 
provision, however, this jurisdictional approach becomes much more 
difficult to articulate.

Aside from its clear prohibition of slavery, the thirteenth amendment 
has been interpreted to mean that Congress can legislate to prevent the 
“badges and incidents” of slavery?4 The opinion in Jones v. Alfred H. 
Mayer, Co. dictated that housing discrimination in the form of a re
fusal to sell to a Negro is clearly a badge of slavery?’ The difficulty 
is that the Jones Court indicated that application of the Fair Housing Act 
of 1968 cannot be justified by the thirteenth amendment in some cases?6 
For example, the proscription by the Act of religious and national dis
crimination rests more logically on the commerce clause or the four
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teenth amendment. The problem of blockbusting, however, was specif
ically excluded from the court's inquiry.97 Lower courts have thus been 
left with the task of isolating the badges and incidents of slavery in 
blockbusting cases.

When an action is brought by Negroes to recover for discriminatory 
prices charged by a blockbuster, there is no problem in bringing such 
an action within the purview of the thirteenth amendment^ 9t is more 
difficult, however, to identify the relics of slavery when a white plaintiff 
seeks to enjoin blockbusting representations. The difficulty becomes 
acute when the blockbuster acts as an agent and does not seek to charge 
potential Negro purchasers exorbitant prices. Faced with such a situa
tion, the court in Broken v. State Realty^ did not examine the applica
tion of the Act to the facts of the case but rather focused upon the 
legislative policy behind passage of the Act: “to provide fair housing 
within constitutional limitations.” The court stated that the enabling 
clause of the thirteenth amendment justifies congressional attempts to 
achieve this goal.1°1 The burden was then placed on those challenging 
the law to show that the blockbusting statute was not a rational means 
of effecting this national policy.™’ Determining that blockbusting con
stituted a “fundamental element in the perpetuation of segregated neigh
borhoods [and] racial ghettoes ....,” the court found its prohibition 
a rational means of providing fair housing.^

This finding was adopted without hesitation in United States v. 
Mintzes despite the fact that no Negroes were involved in that case.™4 
A real estate agent had attempted to frighten white families into signing 
a listing contract authorizing the agent to sell at a specific price. The 
realtor had then presented a contract of sale, not with Negro families, 
but rather with a corporate developer who wished to purchase the as
sembled properties in order to construct an apartment building.™5 The 
court did not elaborate on how these practices perpetuate segregated 
neighborhoods or deprive Negroes of fair housing. It logically might 
have reasoned that increased racial tensions and hostility caused by

97 Id. While the language of the opinion does not specifically include “blockbusting,” 
footnote 8 of the opinion cites to the blockbusting provision of the Fair Housing Act.

98 See Contract Buyers League v. F & F Investment, 300 F. Supp. 210 (N.D. Ill. 1969).
99 304 F. Supp. 1235, 1238 (N.D. Ga. 1969).
100 Id. at 1240, quoting 42 U.S.C. § 3601 (Supp. IV, 1969).
1°2 304 F. Supp. at 224°.
10’ id.
103 Id.
104 304 F. Supp. 1305, 1313 (D. Md. 1969).
105 Id. at 1310.
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panic peddling^ would result in further disadvantage and discrimination 
against the Negro community. Such a rationale is needed if one is to 
argue that the activity forbidden in this particular case operates against 
the policy aims of the thirteenth amendment. In choosing to pursue this 
complex, and not fully articulated, line of reasoning to posit federal 
blockbusting regulations on the thirteenth amendment, the courts have 
rejected the intent of Congress to rely on the commerce clause.™7

Under the commerce clause, Congress has the power to legislate to 
prevent both national and local obstructions to interstate commerce.^ 
In hearings prior to the passage of the Fair Housing Act, evidence was 
offered to demonstrate that the housing industry was involved in and 
had an effect upon interstate commerce.™9 The two cases which have 
arisen to date under section 3604(e), however, have rejected the com
merce clause argument. In Brown v. State Realty, the court found no 
evidence “that the activities proscribed herein [blockbusting] are in 
interstate commerce.” ’’0 Such a finding is not necessary, since the 
illegal act or activity need not be per se interstate commerce. The 
Supreme Court has already recognized that it is only necessary to show 
that the regulated business is involved in, or has an impact upon, inter
state commerce.’’1 This is exemplified in the area of discrimination in 
public accommodations where the question has not been whether a 
given refusal of service involved interstate commerce but whether the 
regulated business involved or affected interstate commerce.’™ In United 
States v. Mintzes, however, the court refused, under the facts of that 
case, to sustain the constitutionality of the blockbusting provision on 
the basis of the commerce clause.’13 Since no houses had actually been 
sold,* 107 * 109 * * 112 113 114 no impact could be shown. If the court insists upon a showing 
that the housing in question has an impact on interstate commerce, then, 
arguably, plaintiff should be allowed to make a theoretical demonstra

los See Summer v. Township of Teaneck, 53 N.J. 548, 551. 2’1 A.2d 761, 763 (1969).
107 See generally 1961 Hearings.
1°8 U.S. Const, art. I. § 8. See, e.g., Katzenbach v. McClung, 379 U.S. 294, 302 (1964); 

Heart of Atlanta Motel v. United States, 379 U.S. 241, 258 (196-4); United States v. 
Wrightwood Dairy Co., 315 U.S. 110, 119 (1942).

109 See. e.g., 1961 Hearings 13-14, 256-59.
no 304 F. Supp. at 1239.
in See, e.g., Katzenbach v. McClung, 379 U.S. 294, 302-03 (1964); Heart of Atlanta 

Motel v. United States, 379 U.S. 241, 258 (196-4); Wiek-rd v. Filburn, 317 U.S. Ill, 124
2’ (1942).

112 See Katzenbach v. McClung, 379 U.S. 294, 302 (1964); Heart of Atlanta Motel 
v. United States, 3'9 U.S. 241, 258 (1964).

113 304 F. Supp. at 1312.
114 Id. at 1314 n.5.
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tion of such a possible impact by presenting data to show that a substan
tial percentage of relocating families from the blockbuster's target area 
move to another state.115 116 117 * 119 120 121 * 123 Further evidence could be presented as to 
the percentage of the broker's clients who have moved from out of 
state. This evidence would provide a rational basis for concluding that 
the blockbuster has an appreciable impact upon interstate commerce. 
Although the government did not submit such theoretical evidence in 
Mintzes, it has been persuasive in other cases under the commerce 
clausc.21f Future plaintiffs in blockbusting cases should present this line 
of evidence to avoid a precedential series of rejections of the commerce 
clause argument, and thereby preserve an alternative justification should 
conservative courts more strictly interpret the thirteenth amendment.117

ns See 1961 Hearings 13-14.
116 See Katzenbach v. McClung, 379 U.S. 294, 296 (196'4); Heart of Atlanta Motel v. 

United States, 379 U.S. 241, 242 (^d).
117 Such a strict interpretation may be a likelihood since the blockbusting provision 

directly protects whites. Negroes are only indirectly protected from moving into an 
area which will become ghettoized. They are not forced into these neighborhoods by 
blockbusting but rather resort to the blockbuster because of segregation in other neigh
borhoods. A conservative court might reason that the antidiscrimination provisions 
are sufficient to protect the Negroes and therefore refuse to justify the blockbusting 
provision on the basis of the thirteenth amendment.

ns See 1967 Hearings 8-13, 260-64.
119 U.S. Const. amend. XIV, § 5.
120 See notes 45-46 supra and accompanying text.
121 See, e.g., United States v. Williams, 341 U.S. 70, 92 (1951) (Douglas, J., dissenting); 

Hodges v. United States, 203 U.S. 1, 14 l1006); Civil Rights Cases, 109 U.S. 3, 11 (1883).
1’’ See, e.g., United States v. Price, 383 U.S. 787 (1966); Burton v. Wilmington Park

ing Authority, 365 U.S. 715 (1961); Shelly v. Kraemer, 334 U.S. 1 (1947).
123 383 U.S. 745 (1966). Guest involved an appeal from the dismissal of an indictment 

for violation of 18 U.S.C. § 241 which provides “if two or more persons conspire to 
injure, oppress, threaten, or intimidate any citizen in the free exercise or enjoyment 
of any right or privilege secured to him by’ the Constitution or laws of the United 
States . . . .” The question was raised whether the fourteenth amendment equal pro
tection clause protects citizens against action by individuals or state action only.

Another potential source of Congressional authority for the passage 
of section 3f04(e) is the fourteenth amendment,n8 which enables 
Congress to take appropriate steps to assure equal protection of the 
laws.1^ It has been demonstrated that Negro inhabitants of segregated 
neighborhoods often do not receive equal education, sanitation, police, 
and other governmental servlees.22° Since blockbusting perpetuates such 
segregation, the blockbusting provision is an appropriate means of ending 
this mode of denial of equal protection. Historically, the denial of equal 
protection must result from state actlon;122 even under the most ex
pansive judicial definitions of state action/22 blockbusting does not meet 
this requirement. Six justices in United States v. Guest1™ however, 
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have rejected the state action requirement.124 Unfortunately, the lower 
courts have embraced the two member opinion of the Court which ad
hered to the state action limitation.125

124 The opinion of the court written by Justice Stewart found that the state action 
requirement was satisfied by the allegations of the complaint. Justices Clark, Black and 
Fortas in a concurring opinion found state action present in Guest, but stated that 
there should no longer be a requirement of state action. Justices Brennan, Warren 
and Douglas in a separate concurrence rejected the state action requirement. Justice 
Harlan dissented and urged maintenance of the state action requirement. 383 U.S. 745 
(1966).

125 United States v. Mintzes, 304 F. Supp. 1305, 1312 (D. Md. 1969); Brown v. State 
Realty, 304 F. Supp. 1236, 1239 (N.D. Ga. 1969).

126 See note 48 supra and accompanying text.
127 Cf. United States v. Mintzes, 304 F. Supp. 1305, 1312 (D. Md. 1969).
128 See Brcard v. Alexandria, 341 U.S. 622, 642-45 (1951) (first amendment protection 

unavailable to door-to-door solicitor of magazine subscriptions); Valentine v. Chresten- 
sen, 316 U.S. 52, 54 (1942) (commercial pamphlets not protected by inclusion of social 
policy statement); Halstead v. SEC, 86 U.S. App. D.C. 360-61, 182 F.2d 660, 668-69 
(1950) (distinguishing the market place of ideas from that of affairs).

129 The Act’s application is not limited to successful blockbusting by the “for profit” 
requirement, but rather the statute “equates any attempt to induce a person to sell . . . 
with a successful attempt to do so.” Brown v. State Realty, 304 F. Supp. 1236, 1241 
(N.D. Ga. 1969).

130 Compare Brown v. State Realty, 304 F. Supp. 1236, 1240 (N.D. Ga. 1969) 'with 
United States v. Mintzes, 304 F. Supp. 1305, 1312 (D. Md. 1969). Advising prospective 
purchasers of the present racial composition of a neighborhood has been held not to 
violate a blockbusting regulation. Abel v. Lomenzo, 18 N.Y.2d 621, 219 N.E.2d 287, 267 
N.Y.S.2d 265 (1966).

131 304 F. Supp. at 1312.

A Constitutional Objection

Insofar as the federal blockbusting law proscribes certain representa
tions,^ it limits the exercise of free speech. Therefore, it may be possible 
to argue that section 3604(e) violates the first amendment.127 The Su
preme Court has held, however, that the first amendment protection is 
not absolute and that speech in a commercial context can be regulated.128 
Since section 3604(e) requires that the illegal representations be “for 
profit,” such utterances fall within the commercial exception.^

Complications arise when representations regarding the racial compo
sition of a neighborhood are elicited by questions posed by the home
owners themselves. Lower courts have failed to agree whether the 
homeowners’ questions automatically take the broker’s reply out of the 
commercial context and therefore beyond the purview of the statute?30 
The court in Mintzes excluded testimony of representations made in 
“honest answers to questions put by an owner of a dwelling.” m The 
answers to these questions were viewed as being outside the commercial
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context and therefore protected by the first amendment?3’ In Brown 
v. State Realty, however, it was held that an agent must “refrain abso
lutely from any such representations” even though “contact with the 
agents was initiated . . . and the subject of Negro purchasers was . . . 
first raised by the property owners . ...” 133 It appears that in Brown 
the court viewed the entire relationship between the agent and poten
tial seller as being “in a commercial context.” Thus, any statements 
made by the agent to the prospective seller could be regulated by Con
gress without infringing upon the first amendment right of freedom of 
speech.132 133 134 135 136 A court can still exclude the answers if it finds that they 
were not intended to induce the sale. The realtor's intent can probably 
best be determined by considering whether he has made similar, un
solicited representations to other potential sellers in the neighborhood.^5

132 id.
133 304 F. Supp. at 1241.
134 See notes 127-28 supra.
135 This test would have allowed admission of the answers in Mintzes because the 

court had determined that the Mintzes had intended to blockbust the neighborhood 
and had made illegal representations to several other owners. This is a far more 
realistic approach than labelling an answer innocent political or social commentary. 
See notes 130-31 supra and accompanying text.

136 The high potential profits outweigh the slim chance of significant sanction under 
current law.

Conclusion and Proposals

The Fair Housing Act has been effective in halting particular in
stances of blockbusting. Unfortunately, this piecemeal success may 
not serve as a sufficient deterrent to a nationwide practice.136 HUD, 
which has the manpower and administrative expertise to deal with the 
problem nationally, lacks the necessary enforcement powers. Because 
damage awards, both compensatory and punitive, are limited, and in
dependent litigation is costly, the threat of private suit does little to 
curb nationwide blockbusting. Finally, the Housing Division of the 
Justice Department, with its limited manpower, cannot be expected to 
bear the entire burden of combating these practices.

The Act should be amended, and its administration refashioned, to 
confront problems which are unique to blockbusting. The most needed 
change is the restoration, in blockbusting cases, of injunctive powers to 
HUD. Because of its proximity to the housing industry and greater 
manpower resources, HUD is most likely to become aware of block
busting occurrences. Coupling this awareness of, and sensitivity to, the 
problem with the ability to grant relief would provide opportunity for 
a more effective attack on these practices. The injunctive power was 
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deleted from HUD in order to protect individual homeowners from 
having the sale of their homes delayed by administrative hearings on 
discrimination charges.’3' In blockbusting eatcs, the injunction would 
not operate against a homeowner but against the profiteering realtor or 
speculator who would not be severely handicapped in any legitimate 
activities by the injunction. The restoration of the injunctive power 
to HUD, therefore, is the only way to carry forward the stated Con
gressional intent that HUD should be the principal administrator of the 
Act.138

Punitive damage provisions should be amended to eliminate the dollar 
limit and thereby provide deterrence against potential violators as well 
as to encourage private parties to litigate against blockbusters. For 
similar reasons, courts should also be more generous in their actual 
damage awards.

Another suggestion to increase the deterrent effect of the Act is to 
make violation a criminal offense. The possibility of a jail term is far 
more inhibiting than the prospect of a civil restraining order. A criminal 
sanction, however, requires that guilt be established beyond a reasonable 
doubt. The subtlety of blockbusting practices would make such a 
shovnng difficult and successful prosecution rare. Furthermore, if viola
tions were criminally punishable, a civil action would be handicapped 
since defendants could refuse to testify in civil actions on the grounds 
that such testimony could be used later in a criminal proceeding.’39

In light of the deficiencies in the federal law and the nature of block
busting itself, the need for control by state and local government becomes 
clear. “[BJeing nearer the scene, they are more likely to detect the 
practice and may be better situated to devise an approach to their special 
problems.” ’^ Localities should empower human rights commissions 
to investigate panic peddling on their own initiative. These commis
sions should also have the authority to issue restraining orders and to 
file complaints with state licensing agencies.

Since the prospect of suspension or revocation of a real estate broker’s 
license is a strong deterrent to a practicing realtor, effective antiblock
busting legislation should include strict supervision by licensing * * * * 

’37 See 114 Cong. Rec. 45'0-73 (1968).
138 42 U.S.C. § 3608 (Supp. IV, 1969).
139 See Lees v. United States, 150 U.S. 4'6, 480-81 (1893); United States v. Goodner, 

35 F. Supp. 286, 290 (D. Colo. 19-W). In a pending blockbusting suit, a defendant has 
refused to testify on these grounds. See United States v. Weisner, Civ. No. C-229-615-69 
(M.D.N.C., filed Nov. ’. 1969) (Memorandum of Defendant Tulbcrt in support of 
motion to deny the right to take the deposition of Defendant Tulbert).

14See Summer v. Township of Teaneck, ’3 N.J. 548. 553, 2’1 A.2d 761, 764 (1969).



1970] Blockbusting 189

agencies.141 * 143 These agencies should be managed by persons independent 
of rhe industry. Actions brought by these agencies should be self-initiat
ing rather than dependent upon citizen complaints. In addition, if state 
licensing agencies would make it a practice to initiate sanctions when
ever a federal complaint is filed, then the federal law would be supple
mented by a state deterrent.U2

141 ' The licensing laws should also be refined so that all brokers dealing with any 
significant number of houses must be licensed. Thus, those blockbusting speculators 
not yet covered by blockbusting laws would be included.

U2 Shortly after the Mintzes decision, the Maryland Real Estate Commission revoked 
the license of the Mintzes’ firm. Washington Post, Jan. 20, 1970, § C, at 1, col. 5.

143 Such an exception for honest btokets must be made since they solicit door to 
door as a legitimate method of stimulating business. See Mogolefsky v. Schocm, 50 
N.J. 588, 590, 236 A.2d 874, 876 (1967); Wall Street Journal, Feb. 19, 1060, at 1, col. 1.

The most effective antiblockbusting technique would be the passage 
of antisolicitation laws which would eliminate the contact with home
owners that is necessary for successful blockbusting. These laws would 
prohibit door-to-door attempts to contact homeowners who have not 
previously indicated a desire to sell. Permits could be obtained by 
legitimate realtors to carry on solicitation that involved no block
busting activity.^3

Improvements in the federal enforcement machinery and more com
prehensive local legislation can increase the prospect of ending block
busting. f ' he most certain means of ending the practice, however, is to 
achieve genuine open housing. The achievement of racially integrated 
neighborhoods will destroy the blockbuster’s economic and psychological 
weapons.



COMMENTS
CORPORATE ASSAULTS ON THE PRIVACY 

OF OUTSIDE CRITICS
Corporations have an infamous record of conducting activities which 

infringe upon the rights of individuals in the area broadly defined as 
privacy? Corporate private investigators have shadowed insurance 
claimants and peered into the windows of their homes? They have 
tapped customers’1 2 3 * 5 * * and employees’4 telephones, monitored employees 
through closed circuit television,’ and placed microphones in their hos
pital beds.6 Ove^e-lous agents have forced their way on to private 
property in search of stolen goods' and have subjected store customers 
to repeated searches.8 Alleged debtors have been harassed with numer

1 The essence of the common law right of privacy has been described by two leading 
jurists as the protection of “those persons with whose affairs the community has no 
legitimate concern, from being dragged into an undesired publicity and to protect all 
persons, whatsoever; [j/c] their positions or station, from having matters which they 
may properly prefer to keep private, made public against their will.” Warren & 
Brandeis, The Right to Privacy, 4 Harv. L. Rev. 193. 214-15 (1890). A more compact 
definition refers to the right of privacy as “the right of a person to be let alone.” T. 
Cooley, Torts § 135 (4th ed. 1932). A modern concept of privacy explains it: “To 
respect, love, trust, feel affection for others and to regard ourselves as the objects 
of love, trust and affection is at the heart of our notion of ourselves as persons among 
persons, and privacy is the necessary atmosphere for these attitudes and actions, as 
oxygen is for combustion.” Fried, Privacy, 77 Yale L.J. 475, 477-78 (1968).

2 Souder v. Pendleton Detectives Inc., 88 So. 2d '16 (La. Ct. App. 1956).
3 LeCrone v. Ohio Bell Tel. Co., 120 Ohio App. 129. 201 N.E. 2d 533 (1963) (mon

itoring of estranged wife’s telephone calls at request of husband).
4See Chesapeake & Potomac Tel. Co. & Lois Patty, 98 N.L.R.B. 1122 (1952) (The 

Board refused to consider the question of invasion of privacy even though the tele
phone company had tapped the home telephone of an employee to determine whether 
she was soliciting other employees on behalf of the union while they were on duty.)

5 In re Electronic Inst. Co. & Int. Union of Elec. Workers, 44 Lab. Arb. ’63 (1965) 
(as an efficiency check, employer used closed circuit television to monitor employees).

0 McDaniel v. Atlanta Coca-Cola Bottling Co., 60 Ga. App. 92, 2 S.E.2d 810 (1939) 
(defendant-employer secretly installed bug in pl-intiff-employee’s hospital room to 
determine validity of injury claim); cf. Pinkerton Nat’l Detective Agency, Inc., v. 
Stevens, 108 G-. App. 159, 132 S.E.2d 119 (1963) (plaintiff constantly was tailed and 
watched after she filed a personal injury claim with the United States Automobile 
Assada-ton).

' Ford Motor Co. v. Williams, 108 Ga. App. 21. 132 S.E.2d 206 (1963) (agents drove 
car onto premises, urinated on property, forced open windows, and seized property).

8 Sutherland v. Kroger Co., 110 S.E.2d '16 (W. Va. 1959) (repeated searches of 
customers grocery bag at supermarket).

1 190 |
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ous telephone calls'9 or humiliated before their neighbors10 and co
workers.9 * 11 * 13 14 The payroll records of an employee have been publicized 
without consent as part of an antiunion campaign1’ and the private 
social life of a competitor has been disrupted as a tactic of business 
rivalry?3 Added to these invasions of privacy are the widespread cor
porate use of private police forces,^ secret executive files,15 labor-spy
ing.1' polygraph testing,17 and other practices which can only serve 
to threaten further the privacy of individuals who come in contact with 
a corporation which conducts such activities.18

9 Carey v. Statewide Finance Co., 3 Conn. Cir. 716, 223 A.’d 405 (1966) (agents 
used harassing phone calls to force plaintiff to pay a debt she didn't owe).

Boudreaux v. Allstate Finance Co., 217 So. 2d 439 (La. Ct. App. 1968) (employer 
repeatedly called plaintiff’s neighbors using insulting and defamatory language in an 
attempt to harass and coerce plaintiff into paying debts due corporation).

n Santiesteban v. Goodyear Tire Co., 306 F.’d 9 (5th Cir. 1962) (corporation wrong
fully repossessed installment purchaser's tires in parking lot in view of defendant’s 
fellow employees, when defendant rightfully refused to pay previously “paid” install
ment).

1’ Wheeler v. Sorenson Mfg. Co., 415 S.W.’d 582 (Ky. 1967) (defendant corporation 
published plaintiff-employee's pay records in the course of an antiunion campaign to 
show high level of employees’ wages; many employees reacted adversely towards 
plaintiff because they thought she supported management).

13 Deon v. Kirby Lumber Co., Ill So. 55 (La. 1927). The court held that defendant's 
action forbidding its employees and their families from visiting the home of plaintiff, 
a business competitor, constituted a cause of action for invasion of privacy because 
it maliciously injured plaintiff’s social standing by depriving him of the right to enjoy 
the society of his friends in his own home.

14 The use of private police forces for internal security purposes has led to pro
posals calling for their increased regulation. See Note, Regulation of Private Police, 
40 S. Cal. L. Rev. 540 (1967).

15 AL Brenton, The Privacy Invaders 84-86 (1964).
16 Id. at 135-37 (conducted by both management and labor).
17 See Comment, The Polygraph in Private Industry: Regulation or Elimination?, 

15 Buffalo L. Rev. 655 (1966).
,s Electronic surveillance of employees has been characterized as a phenomenon so 

widespread and pervasive as to have “pathological overtones.” V. Packard, The Naked 
Society 73 (1964). In addition, physical surveillance and investigation is already “an 
industry employing over 20,°00 persons.” A. Westin, Privacy and Freedom 90 (1967). 
See also E. Engberg, The Spy in the Corporate Structure 22-29, 113-19 (196'7); News
week, July 27, 1970, at 15-20. I he development of a consumer economy largely based 
on credit has resulted in still another threat to privacy. See, Note, Credit Investigations 
and the Right to Privacy: Quest for a Remedy, 57 Geo. L.J. 509 (10f0).

The likelihood of such invasions of individual privacy is greatly in
creased when a person publicly criticizes a corporation's activities, 
because of the inhibiting value of a threat or intimidation and because 
evidence uncovered by the corporation which will discredit the critic 
tends to neutralize any legitimate complaints the detractor may have. 
An excellent example of this problem is the alleged conduct by General 
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Motors Corporation after it had been subjected to criticism by con
sumer advocate Ralph Nader.™

In Nader v. General Motors Corp.,20 the New York Court of Appeals 
was called upon to rule on the scope of the common law tort of inva
sion of privacy.21 In December 1966, plaintiff, Ralph Nader,’’ filed a 
complaint against the country's largest industrial corporation2,3 in which 

19 On March 5, 1966, Ralph Nader declared at a press conference that he had been 
harassed, investigated, and kept under surveillance during a period while he was pre
paring to give testimony highly critical of the automobile industry before a Senate sub
committee on traffic safety. At first representatives of the automobile industry denied 
any connection with the alleged activities. N.Y. Times, Mar. 6, 1966, at 94, col. 1. Three 
weeks later, James M. Roche, then President of General Motors, Inc., appeared before 
the same Senate subcommittee to apologize for the investigation of Nader's private life 
carried out by private detectives working for the corporation. He admitted there 
had been some harassment but denied the investigation had anything to do with Nader's 
testimony before the committee. He further stated that the investigation was con
ducted without the knowledge of any member of General Motors’ governing commit
tees. Apparently, the investigation was ordered by someone within the corporation 
through a Washington, D.C. lawyer who engaged a New York detective agency. 
Reports were then made to the General Motors legal staff. Id., Mar. 23, 1966, § 1, at 1, 
col. ’.

20 ’5 N.Y.2d 560, 255 NsE.’d 765, 307 N.Y.S.’d 647 (1970). The suit has been settled 
out of court for $425,0°°. Washington Post Aug. 14, 1970, § A, at 1, col. 1. The settle
ment, General Motors emphasized, was in no respect an admission of any of the claims 
asserted by Mr. Nader. Id. § A, at 11, col. 1. Mr. Nader stated the money would be 
used to support “continuous legal monitoring” of General Motors’ activities relating to 
product safety, pollution, and consumer protection activities. Id.

21 Brief for Plaintiff at 10, Nader v. General Motors Corp., 25 N.Y.2d 560, 255 N.E.2d 
765, 307 N.Y.S.2d 647 (1970); Brief for Defendant at 12, Nader v. General Motors 
Corp., ’5 N.Y.2d 560, 255 N£’d 765, 307 N.Y.S.’d 647 (107°). The parties stipulated 
the use of District of Columbia law for purposes of the defendant’s motion to dismiss 
the first two causes of action, based on invasion of privacy, for legal insufficiency. 
Nader v. General Motors Corp., 25 N.Y.’d 560, 562, 255 N.E2d 765, 767, 307 N.Y.S.’d 
647, 650-51 (WO). District of Columbia law was to be applied in the suit because it 
is the jurisdiction in which most of the alleged actions were initiated. Also, the plaintiff 
lives in Washington and it is there that he allegedly suffered the impact of these acts. 
The New York Court of Appeals concluded that Washington, D.C., has the strongest 
and most meaningful relationship with the tort charged. Id. at 563, 255 N.E.’d at 768, 
307 N.Y.S.’d at 651. See, e.g., Cooke v. E. F. Drew & Co., 319 F.2d 498 (2d Cir. 1963); 
Pearson v. Northeast Airlines, Inc., 309 F.2d 553 (2d Cir. 1962), cert, denied, 372 U.S. 
912 (1963); Babcock v. Jackson, 12 N.Y.2d 473, 191 N.E.’d 279, 240 NT.Y.S.2d 872 
(1963).

’’ The plaintiff is an author, lawyer, and lecturer on consumer protection. He has 
been a severe critic of the automobile industry and has taken a strong stand on the 
lack of safety in General Motors’ automobiles. He is presently Chairman of the Board 
of Trustees of the Center for the Study of Responsive Law in Washington, D.C. The 
center is a nonprofit institution engaged in promoting research education and citizen 
participation in issues such as consumer protection, environmental health, and occu
pational safety.

23 Fortune, May 1970, at 184-213. General Motors now employs nearly 8°°,0°° work-
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he alleged six injurious activities of appellant’s agents: (1) conducting 
a series of interviews with acquaintances of plaintiff, questioning them 
about, and casting aspersions upon, his political, social, racial, and 
religious views, his integrity, his sexual proclivities and inclinations, 
and his personal habits; (2) keeping him under surveillance in pub
lic places for an unreasonable length of time; (3) causing him to 
be accosted by women for the purpose of entrapping him into illicit 
relationships; (4) making threatening, harassing, and obnoxious tele
phone calls to him; (5) tapping his telephone and eavesdropping, by 
means of mechanical and electronic equipment, on his private conver
sation with others; (6) conducting a continuing and harassing investi
gation of him.24 The first cause of action, alleging invasion of privacy, 
concerned activities which took place, for the most part, in the District 
of Columbia.* 24 25 26 27 28 29 30 The second count charges the appellant with engaging 
in similar activities in New York.26 The Court of Appeals stated that 
both counts were premised on the same conduct and should be treated 
as stating alternative rather than cumulative claims for damages, and 
thus the substantive nature of the first two counts is basically the same.27 
The third cause of action was predicated on the intentional infliction of 
severe emotional distress28 and the fourth cause of action on interference 
with the plaintiff’s economic advantaged

ers and has assets worth over $14 billion. In 1969, the Corporation had a net income 
of over $1,5 billion.

24 Complaint of Ralph Nader. Civil No. 18(668/1966, paras. 9(b)-(g), filed Nov. 16, 
1966 (Sup. Ct.). Mr. Nader contended that General Motors began investigating him after 
the publication of his book Unsafe at Any Speed. The book is a guide for the average 
consumer to supply him with information of the “designed-in dangers” of the American 
automobile. Mr. Nader hoped that armed with this knowledge the consumer could 
make effective and comprehensive demands through the marketplace and legislatures 
for nonpolluting, inexpensive, efficient, and safe automobiles.

25 Brief for Plaintiff ar 10. Nader v. General Motors Corp., 25 N.Y.2d 560, 255 N.E.2d 
765, 307 NY.S.2d 647 (1970); Brief for Defendant at 12, Nader v. General Motors 
Corp., 25 N.Y .2d 560, 255 N.E.2d 765, 207 N.Y.S.2d 647 (1970).

26 See Brief for Plaintiff, supra note 25. at 10; Brief for Defendant, supra note 25, at 12.
27 25 N.Y.2d at 562 n.l, 255 N.E.2d at 767 n.l, 307 N.Y.S.2d at 650 n.l (1970).
28 Brief for Plaintiff, supra note 25, ar 2-6; Brief for Defendant, supra note 25, at 10.
29 Complaint of Ralph Nader, Civil No. 18668/1966, paras. 18-20, filed Nov. 16, 1966 

(Sup. Ct.).
30 Nader v. General Motors Corp., 57 Mise. 2d 301, 292 N.Y.S.2d 514 (N.Y. Co. 

Sup. Ct. 1968).

On March 15, 1968, prior to trial, General Motors moved to dismiss 
the suit on the grounds that District of Columbia law does not afford 
a sufficient basis on which to maintain a suit for the common law tort 
of invasion of privacy—the first two causes of action.3” The motion 
to dismiss was denied, and on appeal the Appellate Division affirmed 
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the lower court’s decision.31 A certified question—does the tort of 
invasion of privacy exist under the District of Columbia law—was 
brought before the Court of Appeals?2 That court held, on January 8, 
1970, that the District of Columbia recognizes the common law tort 
of invasion of privacy in the form of intrusion?3

The Nader case arose out of a factual situation that is likely to be 
repeated and raises important questions concerning the availability of 
effective remedies to protect both the right of privacy of individuals 
and their right freely to criticize corporate policies. This article will 
consider the relevant tort remedies as well as other prophylactic meas
ures which might be utilized to restrain or prevent corporate privacy- • • • • • • infringing activities.

31 Nader v. General Motors Corp., 31 App. Div. 2d 392, 298 N.YS.2d 137 (1969). The 
appellate division affirmed the trial court's finding that under the District of Columbia 
law, the common law tort of invasion of privacy exists. Id. at 393, 298 N.Y.S.’d at 138 
(19f0). The appellate division held that all six allegations might be sufficient, if proven 
at trial, to allow plaintiff to recover under the invasion of privacy theory.

3’ Brief for Defendant, supra note 25, at 2. The appellate division certified the fol
lowing question to the court of appeals: “Was the order of [the appellate division] 
entered on March 13, 1969, in so far as it affirmed the order of the court below denying 
a motion to dismiss the first and second causes of action, properly made?” Id.

33 Nader v. General Motors Corp., 25 N.Y.’d 560, 565, 255 N.E.’d 765, 768, 307 
N.Y.S.’d 647, 651 (1970). The Court of Appeals based its holding on the most recent 
District of Columbia case on the subject in which the tort of invasion of privacv was 
extended to include intrusion. See Pearson v. Dodd, 133 U.S. App. D.C. 279, 282, 410 
F.’d 701, 704 (1969). Two employees of Senator Thomas Dodd copied documents 
from his files and turned them over to the defendants (who were aware of the method 
used to obtain them). The defendants then published a column concerning the Senator’s 
relationship with certain lobbyists. Senator Dodd brought suit on the theory of inva
sion of privacy, but the suit failed since the absolute defense that the matter was of a 
“general public interest” was held applicable. Id. at 281, 410 F.2d at 703. See also Afro- 
American Pub. Co. v. Jaffe, 125 U.S. App. D.C. 70, 366 F.2d 649 (W") (en banc); Peay 
v. Curtis Pub. Co., 78 F. Supp. 305 (D.D.C. 1948). The common law tort of invasion 
of privacy, as originally recognized in the District of Columbia, was “the right of an 
individual to withhold himself and his property from public scrutiny if he so chooses.” 
Peed v. Washington Times Co., 55 Wash. L. Rep. 182, 183 (D.C. Sup. Ct. 1927).

The New York Court of Appeals in Nader v. General Motors Corp, stressed that the 
extension of the common law invasion of privacy tort into intrusion actions will only 
lie for the allegations stated in sections para. 9(c) (unreasonable surveillance), and para. 
9(f) (wire tapping) of the complaint. ’5 N.Y.2d at 567, 255 N.E.’d at 770, 307 
N.Y.S.’d at 655 (1970).

Most states recognize some form of common law right to privacy. See Prosser, 
Privacy, 48 Cal. L. Rev. 383, 386-88 & n.n. 17-58 (WM). Additional states have more 
recently recognized the right to privacy. See, e.g., Tollefson v. Safeway Stores, Inc., 
142 Colo. 442, 351 P.2d 274 (1960); Barbieri v. News-Journal Co., 189 A.2d 773 (Del. 
1963); Carr v. Watkins, 227 Md. 578, 177 A.2d 841 (HM). For a study of the state 
statutory remedies for an action in invasion of privacy, sec notes 111-22 infra.
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Common Law Remedies for Invasion of Privacy

As has been demonstrated above, large corporations?4 as typified 
by General Motors, have engaged in a substantial number of those 
types of activities that involve invasions of privacy?’ At the same time, 
the rapid development of more sophisticated surveillance and recording 
techniques^ facilitates the likelihood of even greater corporate in
fringement of privacy. Corporations have the financial resources,34 35 * 37 
and the access to technological developments?8 to employ increasingly 
sophisticated tools for surveillance and data-gathering for many pur
poses,39 40 including harassment aimed at silencing articulate and severe 
critict.46 The situation wherein a large corporation, or any major 
private institution such as a labor union, is confronted by vociferous 
outside critics will be repeated as individuals and groups attempt to 
follow the path blazed by Mr. Nader in seeking to remedy social prob
lems by focusing attention and pressure on powerful nongovernmental 

34 At least one observer has seen a real threat to individual liberties in the very 
size of corporations because, like all large bureaucratic entities, the corporation has an 
inevitable tendency to suppress dissent and seek immunity from external criticism. 
See Schwartz, Institutional Size and Individual Liberty: Aiithorttarian Aspects of Big
ness, 55 Nw. U.L. Rev. 4, 7-9 (1960). See also Manning, Corporate Power and Indi
vidual Freedom: Some General Analysis and Particular Reservations, 55 Nw. U.L. Rev. 
38 (1960).

35 See notes 2-18 supra and accompanying text.
38 A sampling of devices presently or soon to be widely available includes radioactive 

materials to “tag” people for surveillance, closed circuit television using infrared film, 
and portable laser microphones. See A. Westin, Privacy and Freedom '9-80 (1967).

3' In 1965, the last time an estimate of revenue paid to the “security industry” was 
made, business firms had contributed an amount in excess of $860 million. E. Engberg, 
The Spy in the Corporate Structure 31-32 (1967).

38 The development of the computer industry illustrates the dangers to privacy 
brought on by technology such as computers and the speed with which they store and 
process data, together with their inevitable tendency to increase the demand for more 
data. See Miller, Personal Privacy in the Computer Age: The Challenge of a New 
Technology in an Information-Oriented Society, 67 Mich. L. Rev. 1091 (1969). Ac
cording to Professor Miller, the linking of computers to existing surveillance devices 
for monitoring people and their communications is “inevitable.” Id. at 1120-23. Fur
thermore, the information-gathering and storage process itself is vulnerable to “intru
sions” from opposition corporate agents, e.g., by tinkering with time-sharing com
puters. Id. at 1111. See also J. Rosenberg, The Death of Privacy (1969).

39 After commenting upon the widespread use of secret recordings by the government 
for purposes of exerting pressure on individuals, Professor Westin went on to argue that 
“such use in corporate life is not yet as widespread but if the history of surveillance 
practices teaches us anything, it is that business will not lag far behind government 
for long.” A. Wes^in, supra note 36, at 62-63.

40 See note 19 supra.
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institutions.n The Nader case demonstrates the growing need for ef
fective remedies to protect the right of corporate critics.

Several tort remedies might conceivably lie in a Nader situation. 
Such potential remedies include defamation, interference with economic 
advantage, intentional infliction of mental distress, and invasion of pri
vacy. Defamation is an invasion of the interest in reputation and good 
name by a communication to others which tends to diminish the esteem 
in which the plaintiff is held or to excite adverse feelings or opinions 
against him.4’ The difference between the right to privacy and the 
right to live free from defamation is that the former directly concerns 
one's own peace of mind, while the latter concerns one's reputation.4,3 
Activities similar to those alleged in the Nader case cannot be remedied 
by a defamation action since the plaintiff’s reputation has not been in
jured by a communication to others. Another recognized tort action 
is interference with an individual's economic advantage.41 * 43 44 45 46 47 The indi
vidual's business is recognized as property, which he is entitled to 
protect from tortious interference by another individual who is not 
acting in the exercise of some right, such as the right to compete for 
business.45 This tort remedy only applies here to a professional critic 
of corporations, such as Mr. Nader, whose business suffers as a result 
of corporate invasion.4'

41 Nine law firms or groups have reportedly been set up in Washington, D.C. alone to 
do “public service” legal work and research. Newsweek, Jan. 19, 1970, at 55-56. See 
also Riley, The Challenge of the New Lawyers: Public Interest and Private Clients, 
38 Geo. Wash. L. Rev. 547 (19^^).

4’ W. Prosser, The Law of Torts § 106 (3d ed. 1964).
43 Thcmo v. New England Newspaper Pub. Co., 306 Mass. 54, 57, 27 N.E.2d 753, 755 

(1940) (defendant took photo of plaintiff without permission and published it).
44 W. Prosser, supra note 42, at § 124.
45 See American Guild of Musical Artists v. Petrillo, 286 N.Y. 226, 36 N.E.’d 123 

(1941); Opera on Tour, Inc. v. Weber, 285 N.Y. 348, 34 N.E.’d 349 (1941).
46 Complaint of Ralph Nader, Civil No. 18668/1966, paras. 18-20, filed Nov. 16, 1966 

(Sup. Ct.) (his fourth cause of action).
47 Prosser, Insult and Outrage, 44 Calif. L. Rev. 40, 43 (1956). See also Magruder, 

Mental and Emotional Disturbance in The Law of Torts, 49 Harv. L. Rev. 1033 U936).

Finally, another relevant tort is the one characterized by a leading 
authority as “extreme and outrageous conduct intentionally or recklessly 
[causing] severe emotional distress to another.” 47 This remedy is a 
viable means to protect a corporate critic from invasions of his privacy 
conducted by a large corporation.

INVASION OF PRIVACY

The most complex remedy is an action based upon invasion of pri
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vacy.48 Arguably invasion of privacy is not simply one tort, but rather 
a set of four: (1) public disclosure; (2) unauthorized appropriation 
of name or likeness; (3) false light; and (4) intrusion.* 49 * Public disclosure 
deals with the revelation of embarrassing private facts about the plain- 
tiff.^ This cause of action is predicated upon communication. In the 
Nader situation, no communication per se existed. Similarly, use of 
name or likeness appropriated for the defendant’s advantage51 52 53 usually 
includes an unauthorized publication of the appropriated facts. Again, 
in a Nader situation this remedy could not be utilized since no name or 
likeness is appropriated by the defendant for his advantage. A false 
light action involves publicity by the defendant concerning the plain
tiff which places him in a false light in the public’s eyes.’2 Like the 
public disclosure action, false light suits are contingent upon communi
cations. Intrusion actions, as the fourth subgroup, are encroachments 
upon the plaintiff’s seclusion or solitude, or into his private affairs.'’5 
This remedy is a proper means to obtain redress against a corporation 
when it intrudes into an individual’s private affairs. From the avail
able tort remedies generally grouped under the privacy action, there
fore, it appears that actions based on intrusion and intentional infliction 
of mental distress are the best possible remedies for corporate invasions 
of privacy grounded on facts similar to those in Nader. Thus, there is 
the opportunity to distinguish and to define the limits of these two torts 

4s"I ' he scope of the tort of invasion of privacy has not been clearly defined. Various 
legal authorities have made sweeping statements which have not generated universal 
support. Prosser states intrusion is one of four intertwined categories th-t exist under 
a broad invasion of privacy action. See text accompanying note 49 infra. Edward 
Bloustein, like Charles W-rren and Louis D. Brandeis, did not rely upon this four 
pronged categorization. Bloustein states that anv “affront to human dignity is the 
basis for an action based on invasion of privacy.” Bloustein, Privacy as an Aspect of 
Human Dignity, 39 N.Y.U.L. Rev. 962. 1000 (1964). Bloustein’s main thesis is taken 
from Warren and Brandeis’ article which essentially established the tort of invasion 
of privacy. See Warren & Brandeis, supra note 1. See generally S. Hofstadter & G. 
Horowitz, The Right of Privacy (1964).

49 Prosser, supra note 33, at 389. Prosser’s thesis is that four pronged invasion of 
privacy exists, protecting four different interests of a plaintiff. Each division has the 
common link that the plaintiff’s interest in noninterference should be protected. See 
Gill v. Curtis Pub. Co., 38 Cal.2d 273. 239 P.2d 630 (1952).

’0 See Pearson v. Dodd, 133 US. App. D.C. 279, 410 F.2d 701 (D.C. Cir. 1969); Melvin 
v. Reid, 112 Cal. App. 285, 297 P. 91 (1931).

’’ See Maritote v. Desilu Prods. Inc., 230 F. Supp. 721, affd, 345 F.2d 418, cert, denied 
'82 U.S. 883 (1964); Pavesich v. New England Life Ins. Co., 122 Ga. 190, 50 S.E. 68 
(1905).

52 See Time, Inc. v. Hill, 385 U.S. 374 (1967); Ilinish v. Meier & Frank Co.. 166 Ore. 
482. 113 P.2d 438 (1941).

53 See Nader v. General Motors Corp., 2’ N.Y.2d 560, 255 N.E.2d 765, 307 N.Y.S.2d 
647 (1970); Hambcrgcr v. Eastman, 106 N.H. 107, 206 A.2d 239 (1964).
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to see which action offers the plaintiff the better opportunity to win 
compensation for wrongs inflicted upon him by a large corporation.

INTRUSION AND INTENTIONAL INFLICTION OF MENTAL DISTRESS

Both of these tort actions include four elements: (1) penetration of 
a space; (2) location of activities; (3) intent; and (4) causation.^ For 
an action in intrusion, initially a penetration of an individual's privacy 
must be established. This can take the form of either a physical54 55 or 
nonphysical penetration.5' For a cause of action in mental distress, ex
treme offensiveness is required, either in words,57 * 59 60 61 specific gestures™ or 
conduct.™ The primary distinction between these two actions is that 
mental distress cannot arise solely from the initial penetration of an 
individual's solitude or seclusion while just such a violation of private 
space is the essence of intrusion. Therefore, an action in mental distress 
requires more stringent pleading and proof than an action in intrusion.'"

54 See notes 55-56, 61-62, 64-70, infra.
55 Bennett v. Norban, 396 Pa. 94, 151 A.2d 476 (1959). The court held valid plain

tiff's suit against the store owner for invasion of privacy, after the storeowner had 
verbally accused plaintiff of shoplifting to his face and in view of a crowd. The pene
tration is of an individual's solitude. See also Gordon, Right of Property in Name, 
Likeness, Personality, and History, 55 Nw. U.L. Rev. 553 (1960).

56 See Souder v. Pendleton Detectives, 188 So. 2d 716 (La. Ct. App. 1956); Forster 
v. Manchester, 410 Pa. 192, 195, 189 A.2d 147, 150 (1963). Contra, Peacock v. Retail 
Credit Co., 302 F. Supp. 418 (N.D. Ga. 1969).

57 Kirby v. Jules Chain Stores Corp., 210 N.C. 808, 810, 188 S.E. 625, 627 (1936) (de
fendant's bill collector publicly hurled insults at plaintiff, who was pregnant at the 
time, constituting grounds for an action in mental distress). See Alcorn v. Anbro 
Engineering, Inc., 274 Cal. App. 254, 79 Cal. Rptr. 201 (1969); Pacific Mut. Life Ins. 
Co. v. Tetirick, 185 Okla. 37, 89 P.2d 774 (1938).

58Nordgren v. Lawrence, 74 Wash. 305, 3°f-07, 133 P. 436, 437-38 (1913) (defendant 
entered rooms of respondent’s home, opened cupboards and closets, removed electrical 
bulbs, and turned off water and gas). Harassing tactics of the landlord in the course 
of seeking rent have been found to be sufficient to establish grounds for a suit in mental 
distress. See Bowden v. Spiegel, Inc., 96 Cal. App. 2d 793, 216 P.2d 571 (1950).

59 Clark v. Association of Retail Credit Men, 70 U.S. App. D.C. 183, 18-4-85, 105 F.2d 
62, 63-64 (1939) (several threatening letters sent by a bill collector over a period of 
several weeks sufficient for a suit in mental distress).

60 See note 76 infra and accompanying text.
61 Santicstaban v. Goodyear Tire Co., 306 F.2d 9, 10 (5th Cir. 1962). The courts have 

upheld cases alleging public causation of mental distress. See Arkansas Motor Coaches, 
Ltd. V. Whitlock, 199 Ark. 820, 136 S.W2d 184 (1940) (plaintiff wrongfully ejected 
from a bus).

«2 Ford Motor Co. v. Williams, 108 Ga. App. 21, 22, 1 32 S.E.2d 206, 207 l10f3); 
LeCrone v. Ohio Bell Tel. Co., 120 Ohio App. 129, 130, 201 N.E.2d 533, 534 (1963). See

The location of the alleged activities is a second important element 
under both theories. Such alleged actions may take place in either a 
public^ or private atea.62 While he is in a public place, the plaintiff 
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has no right to be left alone, but he does have the right to have his 
person free from outside interfercncet.63 As to this element, there is 
no real distinction between these two tort actions.

Fulfilling the third element, intent, is more easily accomplished in 
an action for intrusion than in an action for the intentional infliction 
of mental distress. Intrusion requires a negligent,64 rceklets,6’ or willful 
intent.66 In contrast, in a mental distress action the intent requirement 
is more narrowly construed. As the name of the tort implies, only 
“intentional” infliction of mental distress is sufficient/' This may include 
willful or reckless intent. Thus, an action in intrusion, since it also 
includes negligence as a basis for intent, is less restrictive than an action 
in mental distress.

Finally, a cause of action in either intrusion or mental distress requires 
that the alleged penetration, location, and intent result in an injury to 
the plaintiff.68 An action for mental distress requires that there be 
proximate eause69 and, furthermore, defendant’s act must be the cause 
in fact of demonstrable physical injury.™ Thus, it must be concluded

Pinkerton N-t’l Detective Agency, Inc. v. Stevens, 108 Ga. App. 159. 132 S.E.2d 119 
(1963) (excessive surveillance had been employed and plaintiff constantly watched after 
she filed a personal injury claim); Carrigan v. Henderson, 192 Okla. 251, 135 P.2d 330 
(1943) (verbal abuses and threats spoken at plaintiff’s home by representatives of a 
corporation resulted in injury sufficient for mental distress recovery).

63 Sutherland v. Kroger Co., 110 S.E.2d '16 (W. Va. 1959).
64 Bennett v. Norban, 396 Pa. 94, 96, 1’1 A.2d 476, 479 (1959).
0’ McDaniel v. Atlanta Coca-Cola Bottling Co., 60 Ga. App. 92, 93, 2 S.E.2d 810, 811 

(1939).
66 Hamberger v. Eastman, 106 N.H. 107. 108-09, 206 A.2d 239, 240 (1964) (defendant 

intentionally bugged plaintiff-newlyweds’ bedroom). See Roach v. Harper, 143 W. Va. 
869. 105 S.E.2d 564 (1958) (defendant rented apartment to plaintiff after installing 
hearing device allowing defendant to overhear confidential and private conversations).

C7 Brown v. Pcpco, 236 F. Supp. 815 (D.D.C. 1964) (alleged negligence of defendant 
resulting in injury to plaintiff when a fuse box exploded in her bedroom). If de
fendant knows th-t severe emotional distress is certain or substantially certain to result 
from his conduct he will be held liable for all resulting injuries. Id. at 280.

c8 LeCrone v. Ohio Bell Tel. Co., 120 Ohio App. 129, 138, 201 N.E.2d 533. 540 (1963). 
c0 Savage v. Boies, 77 Ariz. 355. 272 P.2d 349 (1954) (defendants decoyed plaintiff, 

who was suspected of being insane, to a hospital by a false tale that her husband and 
child were severely injured; relief was allowed for any injury that resulted from the 
defendants’ actions); Wilkin v. Downtin, [189'] 2 Q.B. 57 (practical joker told plain
tiff that her husband had been smashed up in an accident and was severely injured; 
the court allowed compensatory relief for injuries caused bv the defendant’s actions).

'0 This reflects the majority view. See Perry v. Capital Traction Co., 50 U.S. App. 
D.C. 42, 32 F.2d 938 (192*9); Western Union Tel. Co. v. Conway, 57 Ariz. 208, 210, 
112 P.2d 857, 859 (1941); cf. Southern Exp. Co. v. Byers, 240 U.S. 612, 615 (1916). The 
minority view, recently gaining strong support, is that no physical injury is needed. 
Restatement (Second) of Torts § 46 (1965); see Alsteen v. Gehl, 21 Wis. 2d 349. 124 
N.W.2d 312 (1963); State Rubbish Coll. Ass’n v. Siliznoff, 38 Cal.2d 330, 338, 240 P.2d 
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that the action in mental distress is a narrow arena for compensation of 
one's wrongs, while an action in intrusion is a comparatively broad-based 
remedy. Therefore, Mr. Nader, by alleging causes of action based on 
intrusion, faced less stringent proof requirements.71 However, in alleging 
intrusion, a plaintiff encounters certain defenses including consent/’ 
conditional privileges/3 and a public figure exemption.™ A cause of 
action framed in mental distress recognizes none of these defenses.

282, 284-85 (1952). Where physical injury is lacking, the plaintiff must rely on show
ing the extreme outrageousness of defendant’s conduct. See Prosser, Insult and Out
rage, 44 Calif. L. Rev. 40, 53 (1956).

71 This fact was noted by the court. Nader v. General Motors Corp., 25 N.Y.’d 560, 
5'8, 255 N.E.’d 7'5, 770, 307 N.Y.S.2d 647, 654 (1970). See Clark v. Association of 
Retail Credit Men, 70 U.S. App. D.C. 183, 105 F.2d 62 (193’9).

7’ Ford Motor Co. v. Williams, 108 Ga. App. 21, 23, 132 S.E.2d 206, 208 (1963); see 
Planters Cotton Oil Co. v. Baker, 181 Ga. App. 161, 181 S.E. 671 (1935).

73 Pinkerton Nat’l Detective Agency, Inc. v. Stevens, 108 Ga. App. 159, 132 S.E.’d 
119, 124-25 (1963); Forster v. Manchester, 410 Pa. 192, 189 A.’d 147 (19'3).

74 Pearson v. Dodd, 133 U.S. App. D.C. 279, 281, 410 F.2d 701, 703 (1969); Afro- 
American Pub. Co. v. Jaffe, 125 U.S. App. D.C. 70, 77-78, 366 F.2d 649, 654 (19'') (cn 
banc).

75 Another example of the overlap is the possibility of recovering punitive damages 
for both torts. Compare Santiestaban v. Goodyear I' ire & Rubber Co., 306 F.2d 9, 12 
(5th Cir. 1962), with Connell v. Rosales, 419 S.W.’d 673, 675-77 (Tex. Civ. App. 19(67).

7' 25 N.Y.2d at 5'8, 255 N\E.2d at 790, 307 N.Y.S.2d at 654. One reason for the less 
stringent requirements in an intrusion action is that it is a comparatively new and 
developing area of the law. See Pearson v. Dodd, 133 U.S. App. D.C. 279, 283, 410 F.2d 
701, 705.

77 See A. Westin, supra note 36, at 360.
78 381 U.S. 479 (1965). The Court held that a Connecticut statute banning the use 

of contraceptives violated the right of marital privacy.

An overview of the above elements of both torts indicates some over- 
lap75 but also shows decisive and characterizing differences. In evaluat
ing these similarities and differences, it is apparent that a plaintiff has a 
less restricted avenue of relief in an action based on intrusion. The New 
York Court of Appeals affirmed this diagnosis when it recognized in 
Nader that there are more stringent pleading and proof requirements 
for an action alleging intentional infliction of emotional distress/' The 
common law action for invasion of privacy based on intrusion, as seen 
in the Nader case, remains the most effective remedy against such 
activities, whether they are carried on by individuals or by large private 
institutions such as corporations/7

Alternative Actions for Corporate Invasions of Privacy

CONSTITUTIONAL RIGHT OF PRIVACY

The Supreme Court recognized the existence of a constitutional right 
of marital privacy in Griswold w. Connecticut.™ Justice Douglas’ ma
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jority opinion stated that the right or “zone" 79 80 81 * of privacy had its con
stitutional basis in the “penumbra” of specific guarantees within the Bill 
of Rights, especially the first, third, fourth, fifth and ninth amendments.^ 
Griswold was subsequently heralded as a major step in the development 
of a general constitutional right of privacy.8’ The Supreme Court, 
however, has since qualified this right. In Katz v. United States* 2 the 
Court held that the constitutional right of privacy under the fourth 
amendment is limited to protection from certain governmental inva
sions.83 * 85 86 Justice Stewart, writing for the majority^4 noted that protec
tion of the right of privacy has been recognized in the freedom of 
association guarantee embodied in the first amendment/’ in search and 
seizure limitations under the fourth amendment8° and in the “private 
enclave” right flowing from the privilege against self-incrimination 
under the fifth amendment.8' Protection of a person’s general right to 
privacy, concluded the Court, is left largely to the laws of the states/8

79 id. at 485.
80 Id. at 484-85.
81 See A. Westin, supra note 36, at 383-86. See also Beany, The Right to Privacy 

and American Law, 31 Law & Contemp. Prob. 253 (1966); Dixon, The Griswold Pe- 
lrtmbra: Constitutional Charter for an Expanded Law of Privacy?, 64 Mich. L. Rev. 
197 (1965); Gross, The Concept of Privacy, 42 N.Y.UJL. Rev. 34 (196').

«2 389 U.S. 347 (1967).
‘‘3 Id. at 350. The Court in Katz held that electronic surveillance of a telephone booth 

bv government agents constituted an unreasonable search and seizure under the fourth 
amendment. The constitutional safeguards of probable cause and specificity were not 
met due to the Government’s failure to obtain the authorization of a neutral magistrate 
prior to commencement of the surveillance.

Id. at 350 & n.5.
85 /d.; NAACP v. Alabama, 357 U.S. 449, 462 (1958).
86 389 U.S. at 350 & n.5; Mapp v. Ohio, 367 U.S. 643, 656 (1961).
8' 389 U.S. at 350 & n.5; Tehan v. United States ex rel. Short, 382 US. 406, 416 (1966). 

In Katz, Justice Stewart also noted the protection provided to privacy by the third 
a^icndment’s prohibition against the quartering of soldiers in peacetime without consent. 
Katz v. United States, 389 U.S. 347, 350 & n.5 (1967). In Griswold, Justice Douglas al
luded to the ninth amendment as also providing some protection to privacy. Griswold v. 
Connecticut, 381 U.S. 4'9, 484 (1965). Justice Goldberg’s concurring opinion in Griswold 
emphasized the ninth amendment in arguing that privacy in marriage was a right so 
fundamental and deep-rooted in society that it need not be mentioned explicitly in the 
Bill of Rights in order to be protected. 381 U.S. at 491-92. Justice Black, in a strong 
dissent, argued that the purpose of the ninth amendment was to limit federal power, 
not to prevent the states from exercising control over local affairs. 381 U.S. at 519-20. 
This objection to the use of the ninth amendment against the states, even if correct, 
would not prevent its application to acts of private parties. In his brief, the plaintiff 
in Kader argued that the ninth amendment required the New York courts to imple
ment his right to privacy by allowing him to bring a civil action for damages. Brief for 
Plaintiff, supra note 25, at 39-42. The court of appeals did not address itself to this 
issue in its decision.

«8 389 US. at 350-51.
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Thus, before a corporation critic could successfully allege invasion of 
his constitutional right of privacy by a corporation, he must show that 
this right lies in the zone or penumbra of a specific guarantee of the 
Bill of Rights. Since the presumed purpose of the corporation's activi
ties would most likely be to silence or discredit him,89 he might suc
cessfully argue that his first amendment right of free speech was in
fringed as a result of the intrusions into his private life^ The success 
of this argument would depend on whether the Court would find a 
zone of privacy created by free speech guarantees analogous to the zone 
of privacy surrounding the guarantee of freedom of association^ Sup
port is lent to the argument by the fact that the intrusive activities of 
corporations could tend to have a highly significant “chilling effect” 
on free speech?’

A second major obstacle to an action based on infringement of con
stitutional rights is the status of corporations as private entities. Rec
ognition of any constitutional right of privacy traditionally would ex
tend only to protections against government action?'3 Constitutional 
sanctions have been applied to actions of private corporations only when 
they act under color of state authority04 or when private property has 
been found to serve a public purpose?5

89 See note 19 supra.
90 Plaintiff, in his brief, alleged that the purpose of G.M.'s investigation was "to 

shut him up.” Brief for Plaintiff, supra note 25, at 7. Against a less determined and 
skillful opponent, even the mere threat of such an investigation might have deterred 
the launching of critical activities or any publication of findings.

91 Sec NAACP v. Alabama, 357 U.S. 449 (1958). The Supreme Court has held that 
the first amendment guarantees the right of an individual to read books or watch films 
in the privacy of his own home free from invasion by police acting under the authority 
of state statutes regulating obscenity. Stanley v. Georgia, 394 U.S. 557 (1969). Though 
Justice Marshall, writing for the majority, did not allude to the penumbra theory, he 
did link the first amendment's protection of free speech to the right of privacy. Id. at 
564.

92Scc Dombrowski v. Pfister, 380 U.S. 479 l10f5). Effective criticism of institutions 
by private citizens is a vital part of present reform movements aiming at peaceful social 
change. Curtailment of this healthy activity by repression and intimidation would 
undermine all of these efforts at precisely the time when they are most needed.

93 Katz v. United States, 389 U.S. 347, 348 (1967). Applying a broadened concept of 
state action to the fourteenth amendment, the Supreme Court in recent years has ex
tended the constitutional safeguards of the equal protection clause to activities of private 
parties. In each case, however, the Court found the presence of at least a modicum 
of state participation in the activity and did not rely on any inherently public aspect 
of the activity itself to bring it within the ambit of state action. See Evans v. Newton, 
382 U.S. 296 (1966); Burton v. Wilmington Parking Authority, 365 U.S. 715 (1961); 
Shelly v. Kramer, 334 U.S. 1 (1948).

94 Williams v. United States, 341 U.S. 97 (1951) (lumber company detectives holding 
special police officer cards issued by the city brutally beat four burglary suspects in
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Despite the repeated urgings of eminent authorities,* 96 * 98 * 100 at this time 
courts seem unwilling to consider private corporations as public entities 
solelv by virtue of their size,9' scope of activities," or because they owe 
their corporate existence to state law."

order to obtain confessions; Court held these acts constituted violations of the de
fendant’s fourth and fifth amendment rights).

9’ Amalgamated Food Employees Union v. Logan Valley Plaza, Inc., 391 U.S. 308 
(1968) (p-rt of a privately owned shopping center serving as a community business 
block is a public area and thus union pickets can not be barred from exercising their 
first amendment rights on the premises); see Marsh v. Alabama, 326 U.S. 501 (1946) 
(first amendment rights of freedom of the press and religion applicable to residents 
of a company-owned town and thus distribution of Jehovah’s Witnesses pamphlets 
on the business block of the town cannot be barred by the corporation).

96 See Latham, The Commonwealth of the Corporation, 55 Nw. U.L. Rev. 25, 35-36 
(19(60); Manning, Corporate Power and Individual Freedom, 55 Nw. U.L. Rev. 38. 
51-53 (1960). See also A. Berle, The Twentieth Century Capitalist Revolution 
<1954); Berle, Constitutional Limitations on Corporate Activity, 100 U. Pa. L. Rev. 933 
(1952).

®7 See Williams v. Commission on Civil Rights, 28 Conn. Sup. 341. 260 A.2d 889 (1969) 
(dismissal of a General Motors employee for refusal to work weekends due to religious 
convictions held to be a nongovernmental action not prohibited by the first and 
fourteenth amendments). The issue of corporate bigness alone as a basis on which 
to apply constitutional safeguards against corporate action was not considered by the 
court. But cf. Schwartz, Institutional Size and Individual Liberty: Authoritarian As
pects of Bigness, 55 Nw. U.L. Rev. 4. 7-9 (1960).

98 See Berle, Constitutional Limitations, supra note 96, at 942.
" Id. at 946. See Lombard v. Louisiana, 373 U.S. 267, 274 (1963) (Douglas, J., con

curring); Miller, The Constitutional Law of the Security State, 10 Stan. L. Rev. 620, 
661-66 (1958).

100 18 U.S.C. §241 (Supp. V, 1970) imposes criminal penalties for conspiracies to 
injure, threaten or intimidate any citizen in the free exercise or enjoyment of any 
constitutional right; 18 U.S.C. § 242 (1964) imposes criminal penalties upon anyone 
who, under color of any law, ordinance, regulation or custom willfully deprives any 
citizen of his constitutional rights; 42 U.S.C. § 1985(3) (1964) provides civil penalties 
for conspiracies to interfere with civil rights.

1°’ United States v. Price, 383 US. 787 (196(6); United States v. Guest, 383 U.S. 745 
(1966); Collins v. Hardyman, 341 U.S. 651 (1951). However, lower federal courts 
admit that the state action requirement has been heavily criticized. Griffin v. Brecken
ridge, 410 F.2d 817 (5th Cir. 1969). This criticism is based primarily upon the intima
tions of the Supreme Court decisions in Guest, and Jones v. Alfred H. Mayer Co., 
392 U.S. 409 (1967).

FEDERAL STATUTES

A further complication is the lack of a federal statute under which 
such an action might be brought. The civil rights statutes’66 are of 
doubtful value to parties aggrieved by corporate instrusions because 
of the general requirement that persons prosecuted under the statutes 
must have acted under color of state law.™1 Nor can the general right 
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of privacy yet be considered as a right “fundamental to the concept of 
our Federal Union,” ™’ guaranteed by the Constitution and recognized 
by the Court as a right of national citizenship protected by the civil 
rights statutes from interference by any source, private or govern- 
mentaL103

Some federal statutory protection against specific types of invasions 
of privacy by all persons and entities is provided in Title III of the 
Omnibus Crime Control and Safe Streets Act of 19'8,104 which outlaws 
all willful interceptions of communications by electronic or mechanical 
devices.™5 Severe penalties are provided for violations and for pos
session or manufacturing of intercepting devices.™' Of great signifi
cance to a victim of electronic surveillance by corporations is the section 
providing a cause of action for civil damages under which the violator 
is liable to any person whose communications are interccpted.1°7

Persons who are the objects of electronic or mechanical surveillance 
can utilize title III to bring about cessation of such activities and to 
recover damages against those who are responslblc.1°8 Insofar as the 
intrusive activities take the form of electronic or mechanical surveil
lance, therefore, title III might provide an effective remedy. However,

The Guest case challenged the constitutionality of 18 U.S.C. § 241 (1964), which 
proscribes private conspiracies against the rights of citizens. While Guest does nor 
on its merits abolish the concept of state action, the affirmation of the constitutionality 
of section 241 is significant in that six members of the Court expressed the view that 
the implementing clause of the Fourteenth Amendment empowered Congress to pro
scribe purely private conduct. Jones v. Alfred H. Mayer Co., in holding Congress has the 
power under the implementing clause of the Thirteenth Amendment to proscribe all 
impositions of “badges of slavery or servitude,” by public or private conduct, suggests 
a justification for contending that 42 U.S.C. § 1985(3) (19'4) can reach private actions 
because it is an exercise of Congressional power under the thirteenth amendment, 
and not under section 5 of the fourteenth amendment. See Griffin v. Breckenridge, 
410 F.2d 817, 821 (5th Cir. 1969). The Griffin court, however, as have other lower 
federal courts, continued to respect the requirement of state action, reluctantly await
ing a “specific and authoritative” pronouncement from the Supreme Court. Id.

102 United States v. Guest, 383 U.S. 745, 757 (1966).
103 United States v. Waddell, 112 U.S. 76 (1884), United States v. Cruikshank, 92 

U.S. 542 (187(6). The recognition by the Court in Cruikshank of the right to inter
state travel as a fundamental right was reaffirmed in Guest. United States v. Guest, 383 
U.S. 745, 759 & n.17. See C. Antieau, Modern Constitutional Law § 9:12 (19'9). 
See also Griffin v. Breckenridge, 410 F.2d 817, 821-22 (5th Cir. 1969).

104 18 U.S.C. §§ 251°-2° (Supp. V, 1970).
ion id. § 2511.
10' Id. §§ 2511-12.
107 Id. § 2520.
108 Under the statute, plaintiffs in a civil suit could recover actual damages not less 

than $100 for each day of violation or $1,°°°, whichever would be higher. Id. § 
2520(22 (a).
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apart from the provisions allowing civil damages, the effectiveness of 
title III depends heavily upon its enforcement by federal authorities. 
The record of past enforcement is a poor one.^ Consequently, if there 
is no improvement, title III will lose much of its impact as a deterrent. 
Additionally, since title III leaves uncovered types of intrusive activi
ties such as visual sutveliianee and close shadowing, its usefulness as a 
remedy for corporate intrusions is obviously limited.1™

STATE STATUTES

There are numerous state statutes relating to activities that infringe 
upon privacy. These include bans on obscene, harassing and annoying 
telephone callsH1 and “peeping tom” statutes applicable to intrusions 
in the form of visual surveillance?12 In most states, however, both 
harassing phone calls and prying are misdemeanors and the deterrent 
effect of such low penalties upon corporations with substantial funds * 22 

109 Federal statutory prohibitions against wiretapping have resulted in a low number 
of prosecutions, estimated at between nine and 15. A. Westin, supra note 36, at 
192; Note, Electronic Surveillance in California: A Study In State Legislative Control, 
57 Calif. L. Rev. 1182, 1249 nn.382 & 384 (19'9). Such a dearth of prosecutions results 
from the difficulty of detection and the reluctance of law enforcement officers to apply 
the law to private parties when thev themselves are engaged in similar activities. Note, 
supra at 1250.

110 There are additional federal remedies for invasion of privacy. A federal statute 
bars harassing telephone calls in interstate communications and in the District of Co
lumbia, but penalties arc limited to a maximum of a S500 fine or six months imprison
ment and there is no provision for civil damages suits by injured parties. 47 U.S.C. 
§ 223 (Supp. V, 1970).

Another federal remedy exists under the National Labor-Management Relations Act. 
29 U.S.C. § 158-a-(1), (2) (1964). The NLRB has found certain surveillance and in
vestigative activities of employers to be violations of employee’s rights or interference 
with a labor organization. See, e.g., NLRB v. Rvbold Heater Co., 408 F.2d 888 ('th 
Cir. 19'9) (employer photographed or pretended to photograph pickets causing them 
to halt their demonstration); Better VaLu-Supermarkets Inc., 174 N.L.R.B. No. 32 (Jan.
22, 1060) (employee kept under surveillance while he talked to a union agent); Kohler 
Co., 128 N.L.R.B. 1062 (19'0) (employer investigated private life of union negotiater 
and undertook constant surveillance of union officials). No federal statute would have 
served to bar these activities if they had been directed against private citizens. But cf. 
notes 101-03 supra.

m See, e.g., Cal. Penal Code § 653 (m) (West 1970); Ohio Rev. Code § 4931.31 (Supp.
1969) ; Va. Code Ann. § 18.1-238.2 (Supp. 1970); Wis. Stat. Ann. § 947.01(2) (1958). 
These statutes provide no civil remedies for victims of such telephone calls.

1i2S<e. c'.e., Ark. Stat. Ann. § 41-1426 (1964); Cal. Penal Code § 647(h) (West
1970) ; Del. Code Ann. tit. 11, § 877 (Supp. 1968); N.J. Stat. Ann. § 170-31.1 (Supp. 
1969). Like the harassing telephone call statutes, these statutes provide no civil reme
dies for aggrieved parties. However, courts have imposed common law liability upon 
“peeping tom'’ activities when actual invasion of privacy has been shown. Pritchett v. 
Commissioners, 42 Ind. App. 33, 85 N.F. 32 (1908). See also S. Hofstader & G. Horo
witz, supra note 48, at 89-94.
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at their disposal would be limited.’13 Many states are attempting to keep 
abreast of technology and consequently now have statutes barring 
eavesdropping by electronic or mechanical means;’14 several are modeled 
on the Federal statute’^ and provide for civil penalties,’’6 including 
treble damages.11' At least four states have enacted more elaborate 
and comprehensive right to privacy statutes’^ which include features 
relevant to corporate intrusions. Washington, for example, specifically 
makes it unlawful for any individual, partnership, corporation or asso
ciation to intercept or divulge private communications.’’9 Any person 
who directly or by means of an agent violates the statute can be civillv 
liable to a party claiming injury to person, business, or reputation.^

The adoption of similar statutes by all states would provide more 
adequate protection of privacy. However, enforcement problems^1 
coupled with the fact that the statutes deal only with electronic and 
mechanical surveillance deprive these statutes of the flexibility and the 
deterrent power necessary to produce a completely effective remedv.^2

113 See, e.g., Ind. Ann. Stat. § 10-4910 (19’6) (penalty for spying: $80.60 and 60 
days); Pa. Stat. Ann. tit. 18. § 4414.1 (Supp. 19'0) (malicious use of telephone: $566.60 
or one year or both); Tenn. Code Ann. § 39-1212 (1988) (penalty for spying or 
“peeping”: or 30 days); Tex. Pen. Code art. 467 (Supp. 1969) (penalties for
harassing telephone calls: $100 fine or 30 days in jail).

1’4 See, e.g., Cal. Penal Code § 630-37.2 (West 1970); Del. Code Ann. tit. 11, § 757 
(Supp. 1969); Fla. Stat. Ann. § 822.10 (Supp. 1969); Iil. Ann. Stat. ch. 38, § 14-1-7 
(Smith-Hurd 1964); Mass. Gen. Laws Ann. ch. 272, § 99 (Supp. 1970); Minn. Stat. 
Ann. § 626A.01 (Supp. 1970); N.Y. Penal Law §§ 250.66-.35 (McKinney 1967).

’’’ See, e.g.. Ga. Code Ann. § 26-3601-10 (196*9);  Mass. Gen. Laws Ann. ch. 2'2. § 99 
(Supp. 1970); Minn. Stat. Ann. § 626A.01 (Supp. 1970); N.H. Rev. Stat. Ann. § 5'0- 
A:l-ll (Supp. 1969).

116 See, e.g.. Cal. Penal Code § 637.2 (West 1970); In. Ann. Stat. ch. 38. § 14-1-6 
(Smiih-Hurd 1964); Minn. Stat. Ann. § 626A.13 (Supp. 1970); N.H. Rev. Stat. Ann. 
§ ’'O-^-A:’’ (Supp. 1969).

’’7 See Colo. Rev. Stat. § 40-4-23 (1964); Minn. Stat. Ann. § 626A.13 (Supp. 1970); 
Pa. Stat. Ann. tit. 18, § 3742 (Supp. 1970).

ns See Cal. Penal Code § 630 (West 1970) (express legislative intent to protect 
right of privacy of citizens); Colo. Rev. Stat. § 40-4-23 (1964) (explicit recognition of 
right to privacy); Minn. Stat. Ann. § 626A.20 (Supp. 19'0) (any person convicted of 
violation of eavesdropping statute faces possible revocation of license to practice profes
sion or carry on business); Wash. Rev. Code § 9.73.030 (Supp. 1969).

119 Wash. Rev. Code § 9.73.030 (Supp. 1969). Pennsylvania and California have sim
ilar provisions in their statutes. Pa. Stat. Ann. tit. 18, § 3742 (Supp. 1970); Cal. Penal 
Code § 637.2 (West 1970).

120 Wash. Rev. Code § 9.73.060 (Supp. 1969). 
i2iSee note 108 supra and accompanying text.
’22 Another way for states to regulate the activities of corporations chartered under 

their laws is to add to state corporation statutes sections barring all privacy-infringing 
activities and increasing the common law liability of officers and directors who allow 
such activities through negligence. In the past, corporation statutes have been utilized 
to curb other corporate activities deemed by the legislature to be harmful to the
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Conclusion

Invasions of privacy by agents of corporations and other private 
organizations constitute a serious threat to individual rights. This be
comes especially apparent when corporations exceed permissible limits 
of behavior* 123 in their efforts to ward off outside criticism. The com
shareholders’ or the public’s best interests. See Ill. Ann. Stat. ch. 32, § 411 (Smith- 
Hurd 1954) (prohibits corporations from engaging in the practice of law); N.Y. Penal 
Law 5 671 (McKinney 1967) (prohibits corporations from making direct or indirect 
political contributions); N.Y. Gen. Corp. Law § 63 (McKinney 1967) (bars a corpora
tion from reimbursing directors or officers for litigation expenses if they were found 
negligent in the performance of their duties). See Eisenberg, The Legal Roles of Share
holders and Management in Modern Corporation Decisionmaking, 57 Calif. L. Rev. 1, 
60-71 (196*9).

123 Limitations on intrusive activities could originate within the public issue corpora
tions themselves, in the form of proposals offered by concerned shareholders to amend 
the corporate charter. Before they could be presented to all of the shareholders in 
proxy materials, such proposals would have to meet the requirements of the SEC rules. 
17 C.F.R. § 240.144-8 (c) (1) (1970) (proposal must be a proper subject for action by 
shareholders under the laws of the corporation’s domicile); 17 C.F.R. § 240.14a-8(c) 
(20) (5) (1970) (proposal cannot be attempt to redress personal grievance, promote gen
eral social causes, or interfere with ordinary business operations of the corporation). 
Despite the limited likelihood of their actually being adopted, shareholder proposals 
do have a healthy indirect effect by forcing management to evaluate and justify its 
policies. See 2 L. Loss, Securities Regulation 910-11 (1961).

Proposals to curb corporate intrusions could include provisions that would create 
special executive committees to monitor activities and terminate any that tend to invade 
privacy, employee bills of rights, and more sophisticated public relations policies. See 
R. Eells, The Government of Corporations 184-212 (1962).

The shareholder’s derivative suit is another deterrent against corporate intrusions. 
See generally Dykstra, The Revival of the Derivative Suit, 116 U. Pa. L. Rev. 74 (1967). 
The object of such suits would be to recover damages from those responsible for 
losses suffered by the corporation in the form of damage payments to parties who 
successfully bring suit against the corporation for intrusion, or for injury to the cor
poration as a result of unfavorable publicity surrounding the revelation of such activi
ties. Courts, however, have been reluctant to hold directors liable for mere negligence 
in derivative suits, absent a clear showing of a self-serving scheme in breach of their 
fiduciary duties. See Hetherington, Fact & Legal Theory: Shareholders, Managers, & 
Corporate Social Responsibility, 21 Stan. L. Rev. 248, 257 (196*9). In a large corpora
tion such as General Motors, a derivative suit based on negligence of directors or offi
cers appears unlikely to succeed. See Graham v. Allis-Chalmers Mfg. Co., 41 Del. Ch. 
78, 188 A.2d 125 (Sup. Ct. 1963) (unreasonable to expect directors to anticipate every 
wrongdoing by employees and directors should not be required to establish an es
pionage svstem to protect themselves from liabiiiit^^). The question remains whether 
directors should be required to take reasonable steps to prevent the use of espionage 
and intrusive surveillance practices against private citizens.

Derivative suits could be brought successfully in cases involving reckless or inten
tional misconduct by directors or officers who order that intrusive activities be under
taken. Cf. Hill v. Murphy, 212 Mass. 1, 98 N.E. 781 (1912). But responsibility is ex
tremely difficult to pinpoint in a large corporation. See note 19 supra. Recovery in 
a derivative suit is for the benefit of the corporation. Swanson v. Traer, 354 U.S. 114 
(1957); Johnson v. American Gen. Ins. Co., 296 F. Supp. 802 (D.D.C. 1969). Addi-
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mon law has developed a remedy in the form of a tort action for intru
sion based on invasion of privacy and this remedy has more flexible 
recovery requirements than other tort actions. Thus, it provides greater 
protection against the many forms of surveillance and harassment that 
a burgeoning technology makes available to private institutions which 
choose repressive reactions to outsider criticism.

As alternatives to the common law action for intrusion, statutes at 
the state and federal level provide only limited protection. Recogni
tion of a general constitutional right of privacy is at present only a 
future possibility. Nader v. General Motors Corp, and the factual basis 
out of which it arose indicate that courts must give broad recognition 
to the intrusion remedy. At present, it is the most reliable instrument 
for the protection of individual privacy and free speech in the con
frontation between corporations and their critics.

tionally, it could be useful only long after the intrusive acts have taken place, thereby 
providing small solace to an injured corporate critic. For these reasons, the derivative 
suit is less a remedy than a form of retribution helping to curtail tortious activities of 
corporate agents.



THE FIDUCIARY DUTIES OF MAJORITY 
SHAREHOLDERS EXPANDED:

Jones v. H.F. Ahmanson Co.
In the modern corporation, stockholders without a certain percentage 

of stock or a managerial position do not function as owners of the 
corporation. Minority stockholders usually must watch the fate of 
their investment from a distance and entrust their savings to those who 
control corporate affairs. Although standards of disclosure and dis
semination of information are imposed upon these fiduciaries by the 
federal securities laws to assure that share value fairly reflects corpo
rate earnings, these legislative attempts do not include all corporate 
fiduciaries nor all situations. Additional protection could be provided 
by judicial remedies following the approach of the California supreme 
court in Jones v. H.F. Ahinanson Co}

The plaintiff in Afrmanson was a minority shareholder in the United 
Savings and Loan Association of California (United Savings)? Due 
to the high book value of the United Savings stock, the closely held 
nature of the corporation, and the failure of management to provide 
investment information and assistance to shareholders, brokers, and the 
public, there was little active trading of United Savings shares. When 
public demand for savings and loan stocks increased, the defendants, 
who owned an 85 percent majority of the shares of United Savings, 
created United Financial Corporation (United Financial), a Delaware 
corporation. These majority shareholders of United Savings transferred 
their stock to United Financial, and in return for one share of United 
Savings received a derived block of 250 United Financial shares.

The defendants subsequently effected a public offering of the stock 
of United Financial, of which the primary asset was the transferred 
United Savings stock.3 The funds from the immediate success of this 
public offering were distributed as a return of capital to the original 
shareholders of United Financial, the former majority shareholders of 
United Savings.4 Later, an additional public offering of United Finan-

1 1 Cal. 3d 93, 460 P.2d 464, 81 Cal Rptr. 592 (1969).
2 Id. at 93, 460 P.2d at 464, 81 Cal. Rptr. at 592.
3 United Financial possessed assets other than the transferred United Savings stock. 

However, these assets accounted for less than 15 percent of the book value of United 
Financial and produced less than 1’ percent of its earnings. Id. at 102-03, 460 P.2d 
at 467, 81 Cal. Rptr. at 595.

4 This distribution was equivalent to a S927.5O return of capital on each derived 
block of stock. Id. at 103 n.6, 460 P.2d at 467 n.6. 81 Cal. Rptr. at 595 n.6.

[ 209 1 
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cial shares was made, accompanied by a secondary offering of some 
of the United Financial shares owned by the defendants. These of
ferings likewise met a peak market demand for savings and loan stocks, 
reaping for the defendants a substantial profit on the stock they sold 
and a greatly increased market value on the shares they retained. These 
profits were not shared with the minority stockholders of United Sav
ings who were excluded by the majority from the formation of United 
Financial and the subsequent public offerings. Furthermore, the sale 
of United Financial shares effectively destroyed the already small mar
ket for United Savings stock.5 6

5 Id. at 104, 460 P.’d at 468, 81 Cal. Rptr. at 596. The marketability of United Savings 
shares seemingly was reduced because the assets of United Savings were backing two 
issues. The United Financial shares were more attractive because each derived block was 
split into many shares with a lower market value.

6 United Financial offered $1,1°° for each United Savings share. A derived block of 
United Financial originally equalling one share of United Savings was then valued at 
$3,700, exclusive of the $927.50 capital return. The book value of a United Savings 
share was $1,411.57. Id.

7 The book value of United Savings was in excess of $1,7°° per share. Id. at 105, 460 
P.2d at 469, 81 Cal. Rptr. at 597.

8 The plaintiff also alleged that by transferring their United Savings stock to United 
Financial, the majority shareholders created a conflict of interest which could have 
been avoided. Id. at 105, 460 P.2d at 469, 81 Cal. Rptr. at 597. The court did not reach 
the question of whether this allegation would be sufficient to state a cause of action. 
Finally, plaintiff contended that the majority’s marketing scheme, by reducing the com
petition for United Savings shares, constituted a restraint of trade in violation of the 
Califonia antitrust laws. ld.\ see Cal. Bus. & Prof. Code § § 16720-58 (West 1964). The 
court, having assumed arguendo that corporate shares were within the purview of the 
antitrust statute, nevertheless found the complaint insufficient since plaintiff did not 
allege restraint of trade as the purpose of the marketing scheme, nor did the facts imply 
such illegal purpose. 1 Cal. 3d at 118-19, 460 P.2d at 478-79, 81 Cal. Rptr. at 606 07.

After the first public offering, United Financial bid for the remain
ing shares of United Savings, but at a price not only below the market 
value of the derived blocks of United Financial but also below the 
book value of United Savings shares.0 When the second public offering 
of United Financial was nearly completed, an exchange of United 
Financial shares for United Savings stock was proposed. United Finan
cial shares valued at $214°° were proffered for each United Savings 
share. Although this amount was greater than the book value of United 
Savings stock, a derived block of United Financial was then worth 
approximately $8,8°°.7

Both of these offers were rejected by the plaintiff who brought a 
class action against United Financial and the former majority share
holders of United Savings. The complaint alleged that the exclusion 
of the minority from the public marketing scheme constituted a breach 
of the fiduciary duty owed by the majority to the minority shareholders.8 
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The trial court, sustaining the defendants’ demurrers, dismissed the 
complaint. The California supreme court speaking through Chief 
Justice Traynor, upheld the adequacy of the complaint and remanded 
for a trial on the merits. As well as expanding the traditional scope of 
corporate fiduciary duty and identifying the protectable shareholder 
interests in stock value and in marketability, the decision also creates a 
unique alternative relief to remedy plaintiff’s exclusion from the market
ing scheme of the majority shareholders.

Courts of equity impose upon corporate officers and directors the 
fiduciary duties of good faith -nd due care in order to shield the corpo
ration and its owners from the dishonesty and negligence of those who 
manage it.9 10 11 12 The requirements of undivided loyalty and inherent fair
ness demand that the directors and officers neither harm the corporation 
by their management,’0 nor make a profit by virtue of their official 
position.” Directors and officers must exercise their managerial dis
cretion in the best interests of the corporation and for the mutual 
benefit of all the shareholders.^

9 SEC v. Chenery Corp., 318 U.S. 80. 85 (1943); Pepper v. Litton, 308 U.S. 295, 306 
(1939); Geddes v. Anaconda Mining Co., 254 U.S. 590, 599 (1921). See generally 
Berle, For Whom Corporate Managers Are Trustees: A Note, 45 Harv. L. Rev. 1365 
(1932); Berle, Corporate Powers as Powers in Trust, 44 Harv. L. Rev. 1049 (1931); 
Dodd, Is Effective Enforcement of the Fiduciary Duties of Corporate Managers Prac
ticable?, 2 U. Chi. L. Rev. 194 (1935).

10 See, e.g., Quinn v. Post, 262 F. Supp. 598, 603-04 (S.D.N.Y. 1967) (conspiracy 
injurious to corporate business); Woodruff v. Howes, 88 Cal. 184, 188-90. 26 P. Ill, 112-13 
(1891) (purchase of corporate assets); Union Die Casting Co. v. Anderson, 2’ Cal. App. 
2d 19’, 260-01. 76 P.2d '03, 708-66 (Ct. App. 1938) (sale of property to corporation); 
Selheimer v. Manganese Corp. of America, 423 Pa. 563, 586-81, 224 A.2d 634, 644 (1966) 
(waste of corporate assets).

11 Directors and officers may not compete with the corporation. See Guth v. Loft, 
Inc., 23 Del. Ch. 255. 5 A.2d 503 (Sup. Ct. 193*9); Lincoln Stores v. Grant, 309 Mass. 
417, 34 N.E.2d '04 (1941). Neither may they seize a corporate opportunity. See, e.g., 
Irving Trust Co. v. Deutsch, 73 F.2d 121, 124 (2d Cir. 1934); Lagarde v. Anniston Lime 
& Stone Co., 126 Ala. 496, 800-63, 28 So. 199. 201-02 (1900); Rosenblum v. Judson Eng’r 
Corp., 99 N.H. 267. 273, 109 A.2d 558, 563 (1954). See generally Slaughter, The Corporate 
Opportunity Doctrine, 18 Sw L.J. 96 (1964); Note, Corporate Opportunity in the 
Close Corporation—A Difficult Result?, 56 Geo. L.J. 381 (1967); Note, Corporate Op
portunity, 74 Harv. L. Rev. 765 (1961).

12 See, e.g., Wilshire Oil Co. v. Riffe, 381 F.2d 646, 6’0 (10th Cir.), cert, denied. 
389 U.S. 822 (1967); Seagrave Corp. v. Mount, 212 F.2d 389, 396 (6th Cir. 1954); Rich
land v. Crandall, 262 F. Supp. 538, 546-48 (S.D.N.Y. 1967); Mienhard v. Salmon, 249 
N.Y. 458. 464. 164 N.E. 545, 546 (1928). See generally Note, Corporations—Directors— 
Transactions Involving Conflicts of Interest, 42 Ore. L. Rev. 61 (1962).

13 Pepper v. Litton, 308 U.S. 295 (1939). A shareholder does not have to hold a 
majorin' of the voting shares in order to be subject to fiduciary obligations. In a

The fiduciary duty extends to majority or controlling shareholders.13 
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By utilizing his majority voting power, a majority stockholder may 
elect corporate managers, and by taking advantage of his close informal 
ties with the corporation, he may exercise the same control over corpo
rate affairs as do directors and officers?4 Thus, when majority share
holders direct corporate affairs or manipulate corporate decisions/5 they 
are fiduciaries;16 they may neither inflict harm nor gain unjust ad- 
vantagei7 at the expense of the corporation and its minority share
holders.

widely held public corporation a relatively small percentage of stock may confer working 
control upon the shareholder. See Gottesman v. General Motors Corp., 279 F. Supp. 
361, 367-69 (S.D.N.Y. 1967); Insuranshares Corp. v. Northern Fiscal Corp., 35 F. Supp. 
22 (E.D. Pa. 1940). Similarly, a group of stockholders acting in concert may repre
sent a controlling or majority interest. See Backus v. Finkelstein, 23 F.2d 531, 537 
(D. Minn. 192-4).

14 Pepper v. Litton, 308 U.S. 295, 306 (1939); Southern Pacific Co. v. Bogert, 250 
U.S. 483, 487-88, 492 (1919); see, e.g., Zahn v. Transamerica Corp., 162 F.2d 36 (3d Cir. 
19-47), reVg 63 F. Supp. 243 (D. Del. 1945); Lebold v. Inland Steel Co., 125 F.2d 369 
(7th Cir. 19-41), modified on other grounds, 136 F.2d 876 (7th Cir. 19-43), cert, denied, 
320 U.S. 787 (1943); Johnson v. Central Standard Life Ins. Co., 102 Ill. App. 2d 15, 
28-29, 243 N.E.2d 376, 383 (1968). See generally Leech, Transactions in Corporate Con
trol, 104 U. Pa. L. Rev. 725 (195(5); Note, Fiduciary Obligations of Majority Stock
holders, 51 Yale L.J. 1034 (1942); Comment, The Fiduciary Relation of the Dominant 
Shareholder to the Minority Shareholders, 9 Hastings L.J. 306 (1958).

15 See Robotham v. Prudential Ins. Co., 64 N.J. Eq. 673, 53 A. 842 (1903); Levy v. 
American Beverage Corp., 265 App. Div. 208, 38 N.Y.S.2d 517 (1942); Blaustein v. 
Pan American Petroleum & Transport Co., 263 App. Div. 97, 119, 31 N.Y.S.2d 934, 956 
(1941).

16 See, e.g., Liken v. Shaffer, 141 F.2d 877 (8th Cir. 1944) (purchase of corporate 
assets during receivership); Lebold v. Inland Steel Co., 125 F.2d 369 (7th Cir. 1941) 
(appropriation of corporate business through dissolution); Efron v. Kalmanovitz, 226 
Cal. App. 2d 546, 38 Cal. Rptr. 148 (Ct. App. 1964) (sale of corporate assets to 
corporation owned by majority shareholder); Paulman v. Kritzer, 74 Ill. App. 2d 284, 
293-95, 219 N.E.2d 541, 545-46 (1966) (seizure of corporate opportunity by director 
and 50 percent stockholder).

17 Pepper v. Litton, 308 U.S. 295 (1939); see Johnson v. American Ins. Co., 296 F. 
Supp. 802, 811 (D.D.C. 1969); Brown v. Halbert, 271 Cal. App. 2d 252, 264-65, 76 Cal. 
Rptr. 781, 789 (Ct. App. 1969); Johnson v. Central Life Ins. Co., 102 Ill. App. 2d 15, 
28-29, 243 N.E.2d 376, 383 (1969).

18 Farmer’s Loan & Trust Co. v. Chicago, P. & S. Ry., 163 U.S. 31, 41 (1896); People 
v. California Safe Deposit & Trust Co., 18 Cal. App. 732, 124 P. 558 (Ct. App. 1912); 
California v. Tax Comm’n, 55 Wash. 2d 155, 157, 346 P.2d 1006, 1008 (1959). See 
generally 12 W. Fletcher, Cyclopedia Corporations § 54252 (1957).

19 F. Childs, Principles of the Law of Personal Property §108 (1914).

Unlike directors and officers, however, majority shareholders occupy 
dual capacities. Shares of corporate stock are the personal property of 
the owned8 and are subject to his complete dominion and control.™ 
Free transferability of stock is one of the major advantages and identi- 
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tying characteristics of the public issue corpotation.2° As a stock owner, 
an individual may use his own shares to further his own interests; he 
may7 vote his shares as he pleases’1 and may dispose of his stock at will.2’ 
The right of a shareholder to exercise these incidents of ownership is 
theoretically unaffected by the percentage of his stock ownership in the 
particular corporation.* 22 23 * 25 The distinction between a majority shareholder 
exercising his “ownership” rights and acting in a “control” ’4 capacity 
creates a dichotomy in corporate theory; fiduciary obligations attach 
to a majority shareholder only when control is exercised or the corpora
tion is harmed.’5

’0 Cf. Brown v. Halbert, 271 Cal. App. 2d 252, 271-75, 76 Cal. Rptr. 781, 793-94 (Ct. 
App. 1969). See generally Eisenberg, supra note 20; Jennings, Trading in Corporate 
Control, 44 Calif. L. Rev. 1 (1956).

-'See, e.g., Ringling Bros.-Barnum & Bailey Combined Shows, Inc. v. Ringling, 29 
Del. Ch. 610, 53 A.2d 441 (Sup. Ct. 1957); Baker v. Standard Lime & Stone Co., 203 Md. 
270, 100 A.2d 822 (1953); Reifsnyder v. Pittsburgh Outdoor Advertising Co., 405 Pa. 
142, 173 A.2d 319 (19'1). See generally Eisenberg, The Legal Roles of Shareholders and 
Management in Modern Corporate Decision-Making, 57 Calif. L. Rev. 1 (1969); Manne, 
Some Theoretical Aspects of Share Voting, '4 L. Rev. 1427 (1964); Sneed,
The Stockholder May Vote as He Pleases: Theory and Fact, 22 U. Pitt. L. Rev. ’3 
(1960).

22 See, e.g., Essex Universal Corp. v. Yates, 305 F.’d 572 (2d Cir. 1962); Honigman v. 
Green Giant Co., 208 F. Supp. 754 (D. Minn. 19(61), aff’d, 309 F.2d 667 (8th Cir. 1962), 
cert, denied, 372 U.S. 941 (1963); Levy v. American Beverage Co., 265 App. Div. 208, 
38 N.Y.S.’d 517 (1942); Tyron v. Smith, 191 Ore. 172, 229 P.2d 251 (1951).

’3 See, e.g., Gottesman v. General Motors Corp., 279 F. Supp. 361, 368-69 (S.D.N.Y. 
19^i7); Berger v. Fogarty, 51 Misc. 2d 628, 273 N.Y.S.2d 620 (^'S); Tyron v. Smith, 191 
Ore. 172, 229 P.2d 251 (1951).

’4 The special facts doctrine requires disclosure of corporate fiduciaries in their 
transactions with other shareholders. See, e.g., Strong v. Repide, 213 U.S. 419 (1909); 
Hobart v. Hobart Estate Co., 26 Cal. 2d 412, 159 P.’d 958 (1945); Diamond v. Oreamuno,
25 N.Y.2d 494, 248 N.E.’d 910, 301 N.Y.S.’d 78 l10f0). But see United States v. Gates, 
376 F.2d 65 (10th Cir. 1967); Goodwin v. Agassiz, 283 Mass. 358, 186 N.E. 659 (1933). 
See generally Leech, supra note 14; Note, Duties of Controlling Shareholders in Trans
ferring Their Shares, 54 Harv. L. Rev. 648 (1941); Note, Restrictions on the Transfer 
of Controlling Stock, 40 Va. L. Rev. 195 (1954).

Rule 10b-5 of the Securities Exchange Act of 1934 also requires disclosure. See, e.g., 
Schoenbaum v. Firstbrook, 405 F.’d 200 (2d Cir. 1968); Speed v. Transamerica Corp. 
99 F. Supp. 808 (D. Del. 1951); Condec Corp. v. Lunkenheimer Corp., 43 Del. Ch. 353, 
230 A.2d 769 (Ch. 1967). See generally Conant, Duties of Disclosure of Corporate 
Insiders Who Purchase Shares, 46 Cornell L.Q. 53 (1960); Schwartz, The Sale of 
Control and the 1934 Act: New Directions for Federal Corporation Laws, 15 N.Y.L.F. 
675 (19'9).

25 The California court of appeals, upholding the dismissal of the complaint, relied 
upon the distinction between the majority shareholder's dual roles. Jones v. H.F. 
Ahmanson & Co., 76 Cal. Rptr. 293 (Ct. App. 1969). Analyzing the scope of the 
fiduciary duty, the court stated that if a majority shareholder “sees a chance to dispose 
of it [his stock] to his advantage he has no duty, arising solely out of stock ownership, 
to invite his co-stockholders to share the opportunity with him.” Id. at 297. Furthermore,
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The difficulty of determining in which capacity a majority share
holder acts in a particular transaction is aggravated by courts that 
blur the conceptual distinction, apparently in a desire to remedy 
inequitable actions involving only tenuous control over corporate 
affairs.26 27 28 Fiduciary liability may be imposed upon a shareholder 
who receives a premium for a controlling block of stock by de
nominating control a “corporate asset”2' or a “corporate oppor
tunity,” 28 even though the majority shareholder in disposing of 
his stock exercises only his proprietary right, and by realizing a premium, 
neither harms the corporation nor enriches himself at the corporation’s 
expense.29 Similarly, failure to distinguish between the dual roles of a 
majority shareholder in the sale of control to an irresponsible buyer im
poses liability on the seller to the corporation, although the only harm 
to the corporation at the time of sale is the anticipation of future harm 
the concurring opinion also assumed that a stockholder has an unencumbered right to 
manipulate his own stock, and found all fiduciary theories inapplicable because the 
plaintiff did not allege that the corporation was injured. Id. at 299-304.

Z^See, e.g., Perlman v. Feldmann, 219 F.2d 173 (2d Cir. 1955); Roby v. Dunnett, 
88 F.2d 68 (10th Cir. 1937); Dunnett v. Arn, 71 F.2d 912 (10th Cir. 1934); 1nsuranthaI:•cs 
Corp. v. Northern Fiscal Corp., 35 F. Supp. 22 (E.D. Pa. 1940); American Trust Co. 
v. California, W. States Life Ins. Co., 1’ Cal. 2d 42, 98 P.2d 497 (194(0); Commonwealth 
Title Ins. & Trust Co. v. Seltzer, 227 Pa. 410, 76 A. 77 (1910).

27 Although courts have declined to define control as a corporate asset, Professor Berle 
contends that this definition necessarily follows from the liability of a controlling 
stockholder for a premium. Berle, The Price of Pozuer: Sale of Corporate Control, 50 
Cornell L.Q. 628 (1965); Berle, “Control” in Corporate Law, 58 Colum. L. Rev. 1212 
(1958). But see Katz, The Sale of Corporate Coirntrol, 38 Chi. Bar Rec. 376 (1957); 
Comment, Sales of Corporate Control and the Theory of Overkill, 31 U. Chi. L. Rev. 
725 (1964). See also Chrittophidet v. Porco, 289 F. Supp. 403, 405 (S.D.N.Y. 1968) 
(control is not an asset, but an attribute of stock ownership).

This theory is strengthened by cases prohibiting the sale of corporate offices, de
nominating the positions as corporate assets. See, e.g., Snyder v. Epstein, 290 F. Supp. 
652 (E.D. Wis. 1968); Gabriel Ind. v. Defiance Ind., 22 N.Y.2d 468, 239 N.E.2d 706. 
293 N.Y.S.2d 6’ (1968); McClure v. Law, 161 N.Y. 78, 56 N.E. 388 (1899); Porter v. 
Healy, 244 Pa. 427, 91 A. 428 (1914); cf. Bayne, A Philosophy of Corporate Control, 
112 U. Pa. L. Rev. 22 (1963).

28 Sec, e.g., Perlman v. Feldmann, 219 F.2d 173 (2d Cir. 1955); Dunnett v. Arn, 71 
F.2d 912 (10th Cir. 1934); Commonwealth Title Ins. & Trust Co. v. Seltzer, 227 Pa. 
410, 76 A 77 (1910).

29 Such a view has been suggested by several commentators. See generally Andrew’s, 
The Stockholder's Right to Equal Opportunity in the Sale of Shares, 78 Harv. L. Rev. 
505 (1965); Grenier, Prorata Recovery by Shareholders on Corporate Causes of Action 
as a Means of Achieving Corporate Justice, 19 Wasi. & Lee L. Rev. 165 (1962); Hill, 
The Sale of Controlling Shares, 70 Harv. L. Rev. 986 (1957). For alternative theories 
of liability, see Bayne, The Sale of Control Prctniuni; The Disposition, 57 Calif. L 
Rev. 615 (1969); Jennings, supra note 22; Comment, Sales of Corporate Control at a 
Premium: An Analysis and Suggested Approach, 1961 Duke L.J. 554.
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by the new control group.^ By continuing to ignore the distinction 
between the majority shareholder’s control and ownership positions, the 
California supreme court might have brought the Ahinanson stock 
manipulation within the ambit of these “sale of control” cases. The 
majority shareholders’ transfer of their United Savings stock to United 
Financial could have been viewed as the sale, and the profits of the 
public offering as the premium.30 31

30 See, e.g., Insuranshates Corp. v. Northern Fiscal Corp., 35 F. Supp. 22 (E.D. Pa. 
19^40; Gerdes v. Reynolds, 28 N.Y.S.’d 622 (Sup. Ct. 1941); Dale v. Thomas H. Temple 
Co., 186 Tenn. 69, 208 S.W.’d 344 (1948). See generally Hill, supra note 29; Comment, 
supra note 27.

31 The court might also have brought the Ahwanson case within traditional theories 
by finding that the marketability and market value of corporate shares were corporate 
assets or represented a corporate opportunity. A corporation may receive new capital 
by a new issue of stock. To some extent, the attractiveness of the new issue of stock 
depends upon the market value of existing issues. Thus, a depressed market value or a 
greatly restricted marketability of existing stock issues would adversely affect the 
ability of the corporation to raise new capital. This argument, however, would be un
persuasive when a corporation is fully capitalized. Then, an increased market value 
and marketability would benefit only the already existing shareholders and would not 
affect the corporation.

82 1 Cal. 3d 93, 111, 460 P.2d 464, 473, 81 Cal. Rptr. 592, 601 l10f9).
33 Id. at 112, 460 P.2d at 474, 81 Cal. Rptr. at 602.
84/d.

Distinguishing between ownership and control, the Ahmianson court 
refuses to extend traditional corporate fiduciary theories. Instead, 
it enlarges the scope of the fiduciary duty upon equitable principles 
to encompass stock manipulations by majority shareholders whether 
accomplished by means of their control powers or their proprietary 
rights. The court notes that the “increasingly complex transactions of 
the business and financial communities demonstrate the inadequacies 
of traditional theories of fiduciary obligation as tests of majority share
holder responsibilky” 32 and that the minority shareholders of United 
Savings could be injured with impunity under these theories.33 Although 
citing only cases which predicate fiduciary relief upon a finding of 
corporate harm or corporate manipulation, the court holds that “the 
comprehensive rule of good faith and inherent fairness to the minority 
in any transaction where control is material properly governs ma
jority shareholders ....” 34

The fiduciary obligations of majority shareholders thus are no longer 
contingent upon whether such shareholders act in a control capacity. 
Traditionally, majority shareholders owed the concurrent duties of 
good faith and inherent fairness only indirectly to the minority share
holders to the extent of the minority’s interest in the corporation; in 
Akmanson, the duty is made direct to the minority shareholders. Ap
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plying this broadened standard to the stock manipulation in Abmnwson, 
the court holds that by excluding the minority from their transac
tions, the majority shareholders were unjustly enriched, and that by 
harming the market interests of the minority shareholders, the majority 
had breached their fiduciary obligations.35 36 * 38 39 40

3>Id. at 113-15, 460 P.2d at 4'4-76, 81 Cal. Rptr. at 662-64. The court noted that there 
were alternative marketing methods available to the majority shareholders. They could 
have caused United Savings to split its stock or could have offered minority shareholders 
the opportunity to participate in the marketing scheme through United Financial. Both 
of these alternatives would have been fair to the minority shareholders. Id.

36 The protectability of the minority’s interest in the market value and marketability 
of their stock is never stated explicitly by the Ahmianson court but rather is implicit 
in its finding that the majority shareholders breached their fiduciary obligations by 
their market manipulations. These manipulations, in turn, affected only the market 
value and price of the minority shareholders’ stock.

n See Brown v. Halbert, 271 Cal. App. 2d 252, 268-71. 76 Cal. Rptr. 781, 791-93 (Ct. 
App. 1969); ef. Diamond v. Oreamuno, 24 N.Y.2d 494, 248 N.E.2d 910, 301 N.Y.S.2d 78 
(1969).

38 See notes 10-11, 15-17 supra and accompanying text.
39 See. e.g., Lesnik v. Public Industrials Corp., 144 F.2d 968 (2d Cir. 1944); Ritchie v. 

McMullen, 79 F. 522 (6th Cir. 1897). cert, denied, 168 U.S. 710 (1897); Von Au v. 
Magenheimer, 126 App. Div. 25', 110 N.Y.S. 629 (1908).

40 See notes 32-33 supra and accompanying text.

Inextricably tied to the finding of a direct fiduciary duty from the 
majority to the minority shareholders of United Savings is an ap
preciation of the interests of corporate shareholders in the marketability 
and market value of their shares.36 Increasingly, shareholders invest in 
a corporation with the expectation that their investment in a successful 
business will profit them not only in the form of dividends, but also 
in the rising value of their shares?' These expectations are protected bv 
traditional fiduciary theories which guard corporate business and profits 
against mismanagement?8 Stockholders, however, have little success in 
attributing falling market prices to management activities, which sel
dom depress stock value immediately or directly?9

Although United Savings was not harmed, the injury to the profit 
expectations of the minority shareholders is no less real. Nevertheless. 
the absence of corporate harm or manipulation places the majority’s 
transactions beyond the scope of those theories imposing no fiduciary 
obligations upon a shareholder acting in his position as stock owner? 
The need to safeguard the interests of shareholders in the marketability 
and market value of their shares from the vagaries of those having the 
unilateral power to adversely affect those interests is the equitable basis 
of the Airmans on decision. Protection of those interests is a consequence 
of the direct fiduciary duty majority shareholders owe to the minority 
not to harm them nor to make a profit at their expense in any trans
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action in which control is “material,” whether or not the corporation 
itself is an instrumentality of the transaction.41

41 1 Cal. 3d at 112, 460 P.2d at 474, 81 Cal. Rptr. at 602. The court does not hold that 
the majority shareholders arc obligated to create a market for corporate shares, but when 
majority shareholders undertake a marketing scheme, they must do so for the benefit 
of all the shareholders. Id. at 115, 4'0 P.2d at 476, 81 Cal. Rptr. at 604.
«Id. at 112, 460 P.2d at 474, 81 Cal. Rptr. at 602.
43 The definition of “material” control may be analogous to “material” facts defined 

in actions to enforce rule 10b-5—those situations reasonably certain to have a substantial 
effect on the market value of the security. See SEC v. Texas Gulf Sulphur Co., 401 
F.’d 833, 849 (2d Cir. 1968), cert, denied, 394 U.S. 976 (1969); List v. Fashion Park, 
Inc., 340 F.2d 457, 462 (2d Cir.), cert, denied, 382 U.S. 811 (1965).

44 Bayne, supra note 29; Berle, supra note 27; Hill, supra note 29; Jennings, supra, note 
22; Katz, supra note 27.

45 See notes 27-30 supra and accompanving text.
46 See Andrews, The Stockholder's Right to Equal Opportunity in the Sale of Shares, 

78 HaRv. L. Rev. 505 (19'5). But see davaras, Equal Opportunity in the Sale of Con
trolling Shares; A Reply to Professor Andrews, 3’ U. Chi. L. Rev. 420 (19'5).

Abmanson clearly declares that the absence of corporate harm or 
manipulation does not insulate majority shareholders from fiduciary 
sanctions. On the other hand, the court subjects the transactions of 
shareholders acting in their ownership capacities to scrutiny only when 
control is “material,” 4’ a word not explained by the court. The term, 
though elastic enough to cover almost any transaction by majority 
shareholders,43 at the same time implies that some transactions of share
holders acting in an ownership capacity are beyond the reach of the 
fiduciary duty. A vague definitional standard of materiality might only 
exclude from review those majority actions which could likewise be 
undertaken by any other shareholder, regardless of the percentage of 
his stock ownership. The dealings of minority shareholders are not 
usually prohibitive of similar actions by other shareholders, and, thus, 
would not usually result in unjust enrichment to them nor harm to the 
other shareholders.

The subject of extensive legal debate, the equities involved in the 
liability for a control premium44 45 46 could be conceptually simplified by 
the Abmanson court’s extension of the fiduciary duty and its protec
tion of the market value of shares. No longer would it be necessary to 
call control a corporate asset or opportunity or to grant relief for 
anticipated looting?5 Instead, if the minority stockholders were indi
vidually harmed by the sale of control, their recourse could be directly 
against the selling stockholders. Furthermore, the premium paid for 
control to a majority shareholder could be viewed as the unjust ap
propriation of an opportunity to sell shares at a certain price which 
should be shared equally by all shareholders.4' A majority shareholder, 
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therefore, would be entitled to only that portion of the premium price 
which reflects the percentage of his stock ownership/'

The Airmanson holding imposes equitable limitations upon the power 
of the majority to transfer and dispose of their shares. This direct 
fiduciary duty to the minority could also be applied to transactions of 
a majority shareholder involving his use of another major incident of 
stock ownership-the power to vote upon corporate affairs.^ Accord
ingly, a majority shareholder who votes for a corporate action which 
does not affect the corporation but which harms the minority share
holders could incur fiduciary liability. For example, in furtherance of 
his own interests rather than those of all the shareholders, a majority 
shareholder might vote to have the corporation issue nonvoting shares 
resulting in the delisting of the stock from an exchange. The subse
quently reduced market value and marketability of the minority shares 
would be remediable under Airmans on™

A corollary of the Ahmanson decision is the simplification of the 
means by which minority shareholders can obtain relief. When a di
rector, officer, or majority shareholder in breach of his fiduciary duty 
harms the corporation directly and the minority shareholders incidentally, 
shareholders are required by statute to seek recovery through a share
holder derivative suit.’^ The efficacy of a derivative suit is hampered 
by procedural encumbrances such as: (1) a preliminary demand which 
must be made upon the board of directors to sue on behalf of the 
corporation; (2) a preliminary determination by the state corporation 
commissioner that the suit is not frivolous; (3) a posting of a cash bond 
for litigation expenses including attorney’s fees; and (4) the owner
ship of a requisite percentage of stock.5’ Since the relief sought by the

47 The sharing of a control premium by all shareholders would in effect make all sales 
of corporate control prorata tender offers. See generally Fleischer & Mundheim, 
Corporate Acquisition by Tender Offer, 115 U. Pa. L. Rev. 317 (1967).

48 See, e.g., Lebold v. Inland Steel, 125 F.2d 369 (7th Cir. 1941); Kellog v. Georgia- 
Pacific Paper Corp., 227 F. Supp. 719 (W.D. Ark. 1964); Robb v. Eastgate Hotel, 347 
111. App. 261, 106 N.F.2d 848 ( 1952); Levine v. Styleart Press Inc., 31 Mise. 2d 106, 21' 
N.Y.S.2d 688 (1961).

49 In United Funds Inc. v. Carter Products, a Maryland court was forced to turn to 
traditional corporate fiduciary duties and to consider a stock exchange listing as a valuable 
corporate asset in order to impose a fiduciary obligation upon majority stockholders who 
caused a delisting. CCH Fed. Sf.c. L. Rep. < 91,288 (Md. Cir. Ct., May 16, 1963).

50 See, e.g., Cal. Fin. Code § '616 (West 1968); N.Y. Bus. Corp. Law § 626 (McKinney 
Supp. 1967).

51 See generally Sykes, Right of Shareholder to Attack Transactions Occurring Prior 
to His Acquisition of Stock, 4 Md. L. Rev. 380 (194(0); Note, Security for Expenses in 
Shareholder's Derivative Suits; 23 Years' Experience, 4 Colvm. J. oe L. & Social Probs. ’0
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minority shareholder in Abmanson was for harm to her interest and 
not to the corporation, the proper action was an individual or class 
suit on behalf of the minority, a less complicated form of procedure 
than a derivative suit.52 However, an individual suit based on the 
reasoning of Ahinanson should not be viewed as an alternative to a 
derivative suit. When the minority shareholders are injured only inci
dentally, to the extent of their interest in the corporation, an indi
vidual or class action would constitute an impermissible circumvention 
of those statutes, the aim of which is to protect corporate managers 
from spurious actions?3 Ahmianson merely extends an individual or class 
action to stockholders harmed by transactions violating the direct 
fiduciary obligations of majority to minority shareholders.

(19618); Note, Demand on Directors and Shareholders as a Prerequisite to a Derivative 
Suit, 73 Harv. L. Rev. 746 (I960); Note, Shareholder Intervention in Corporate Liti
gation, 63 Harv. L. Rev. 1426 (1950).

■-See Note, Distinguishing Between Direct and Derivative Suits, 110 U. Pa. L. Rev. 
1147 (1962).

™ See Parish v. Maryland & Virginia Milk Producers Assn, 250 Md. 24, 81-86, 242 
A.2d 512, 544 46 (1968).'

54 The minority’s inability to liquidate locked them into an organization fundamentally
different from their original investment. United Financial also held three insurance 
companies and another savings and loan association. 1 Cal. 3d at 102 n.5, 460 P.2d at 
467 n.5, 81 Cal. Rptr. at 595 n.5. See generally Folk, De Facto .Mergers in Delaware— 
Hariton v. Arco Electronics, Inc., 49 Va. L. Rev. 1261 (1963); Gibson,F^ow Fixed Are
Class Shareholder Rights, 23 Law & Contemp. Prob. 283 (1958); Note, Feeezing Out
Minority Shareholders, 74 Harv. L. Rev. 1630 (1961).

55 1 Cal. 3d at 117, 460 P.2d at 478, 81 Cal. Rptr. at 606.
5«6/d. at 116-18, 460 P.2d at 477-78, 81 Cal. Rptr. at 605-06.
57 By placing the minority in as good a position as that of the majority, this relief 

is similar to a prorata distribution of a control premium. Id. at 118, 460 P.2d at 478, 81 
Cal. Rptr. at 606.

58 Even though he risks his own funds, a fiduciary may be liable for the profits he

In extending the fiduciary duty to protect the market interests of 
minority shareholders, the Ahimanson court fashions a unique alterna
tive remedy to compensate the minority shareholders. By destroying the 
existing market, the majority shareholders clearly prevented the mi
nority from liquidating their holdings in United Savings?4 In addition, 
the minority shareholders were deprived of the opportunity to par
ticipate in the marketing venture of United Financial?5 The court 
originates a relief that reconstructs that opportunity by offering the 
plaintiffs two alternatives upon tender of their stock to the majority: 
(1) the appraised value of their shares upon the date of the majority’s 
transfer to United Financial?6 or (2) the value of a derived block of 
United Financial stock upon the date of the action?7 Although allow
ing the advantage of hindsight?8 these alternatives present the same 
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choices to the minority stockholders as they would have faced as par
ticipants in the marketing plan of the majority.59

In providing a prospective remedy for all similar eatct, however, the 
Abmanson court does not go far enough. After the majority trans
ferred their shares of United Savings and offered United Financial 
shares to the public, the market value of a derived block of United 
Financial stock fluctuated to a high of approximately $13,666 before 
dropping to the value on the date of the action, about $9,666.66 Having 
had no opportunity to participate in the public offering of United 
Financial stock or to sell their United Savings stock at an advantageous 
price, the minority were deprived in actuality of the right to sell their 
stock at a time of their choice. In common law trover actions, dam
ages for property of fluctuating value may be measured by the highest 
value of the property during a reasonable time period after notice of 
the conversion/1 By analogy, when the minority shareholders, de
prived of their right to sell, bring a timely action, they should be pre
sumed to have sold their stock at the most advantageous price after 
the actionable conduct of the majority62 rather than be bound to re
cover only the market value prevailing when the action commenced.

makes in breach of his fiduciary duty. See Irving v. Deutsch, 73 F.2d 121, 123 (2d 
Cir. 1934); Guth v. Loft, Inc., 23 Del. Ch. 255, 5 A.2d 503 (Sup. Ct. 1939). See 
generally Leech, supra note 14.

’9 1 Cal. 3d at 118, 460 P.2d at 478, 81 Cal. Rptr. at 606.
60 1 Cal. 3d at 105 n.9. 460 P.2d at 469 n.9. 81 Cal. Rptr. at 597 n.9.
61 Galigher v. Jones, 129 U.S. 193. 200 (1889); Nephi Processing Plant Inc. 7'1, 774 

(10th Cir. 1957). It is noteworthy that the Ahmanson court did not find the minority 
shareholder guilty of laches. Thus, the plaintiffs arguably would satisfy the reasonable 
time requirement of the common law action.

62 See Gamble v. Skogomo, 298 F. Supp. 66, 101 (E.D.N.Y. 1969).



THE MANDATE OF TITLE VII OF THE
CIVIL RIGHTS ACT OF 1964: 

TO TREAT WOMEN AS INDIVIDUALS
(a) It shall be an unlawful employment practice for an em-

(1) to fail or refuse to hire or to discharge any individual, or 
otherwise to discriminate against any individual with respect to his 
compensation, terms, conditions, or privileges of employment, be
cause of such individual’s race, color, religion, sex or national 
origin; or

(2) to limit, segregate, or classify his employees in any way 
which would deprive or tend to deprive any individual of em
ployment opportunities or otherwise adversely affect his status 
as an employee, because of such individual’s race, color, religion, 
sex, or national origin?
• • •

(e) Notwithstanding any other provision of this subchapter, 
(1) it shall not be an unlawful employment practice for an em
ployer to hire and employ employees, for an employment agency 
to classify, or refer for employment any individual ... on the 
basis of his religion, sex, or national origin in those certain instances 
where religion, sex, or national origin is a bona fide occupational 
qualification reasonably necessary7 to the normal operation of that 
particular business or enterprise . . .

1 Civil Rights Act of 1964, 42 U.S.C. §2OOOee-2a) (19'4).
-Id. § 2OCe)Oc-(e) (1). The following provisions of title VII also apply to the treat

ment of women in employment: Id. § OWe^fc) (labor organization practices); 
Id. 1 (W0°c-2(h) (seniority or merit systems, quantiy or quality of production, ability 
tests, and compensation based on sex); Id. ^j) (preferential treatment not to
be granted on account of existing number or percentage imbalance).

3 The existence of widespread and deep!' rooted discrimination against women in 
employment has received steadily increasing attention in recent years. See Kanowitz, 
Sex-Based Discrimination in American Laze 111: Title VII of the 1964 Civil Rights Act 
and the Equal Pay Act of 1963, 20 Hastings L.J. 305, 307 (19618); Rossi, Job Discrimina
tion and What Women Can Do About It, Atlantic, March 1970, at 99; c*ases cited 
notes 33-34, 37, 40-42, 80 infra.

Earnings statistics alone reveal the effects of sex discrimination in employment. 
Among workers fully employed, women’s median earnings are only about three-fifths 
those of men. Women's Bureau, U.S. Dep’t. of Labor, Women Workers Today 6 
(1970) (19'8 Statistics: Men, $7,664; Women, $4,457). Because women are often 
excluded from the more desirable jobs, this earnings gap largely reflects the diffetenees 
in the types of jobs held by men and women. Id.

Even where women do the same work as men, however, women earn less. The 

In its unambiguous prohibition of sex discrimination in employment,1 * 3 

[221 ]
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the language of title VII emphasizes the treatment of women as individ
uals rather than as members of a class. The statute makes it unlawful for 
an employer to refuse employment, discharge, or in any other way 
discriminate on the basis of an individual’s sex.4 Nor may an employer 
evaluate present or prospective female employees on the basis of assump
tions he may have about women as a group. He must judge each fe
male employee as an individual, a human being with a unique and de
terminable set of capabilities.5

Director of the Women’s Bureau, noted recently that in 1968 “median salaries of 
women scientists were from $1,700 to $4,500 a year less than those of all scientists in 
their respective fields. And even though there arc more women college graduates than 
ever before, only three percent of full-time year-round women workers are making 
$10,000 or more, whereas 28 percent of men workers are in that category.” Address 
by Elizabeth D. Koontz, 50th Anniversary Conference of the Women’s Bureau, re
printed in U.S. Dep’t of Labor News Release 10 (June 12, 1970). Mrs. Koontz went 
on to observe that, in 1968, 17 percent of employed women who had completed four 
or more years of college were employed as unskilled or as semi-skilled workers. “Even 
more distressing is the fact that women seem to be losing ground. In 1940 the per
centage of women among all professional and technical workers was 45 percent; today 
it is 39 percent. In 1955 women’s full-time year-round median wages were 64 percent 
of men’s; in 1968 they were only 58 percent.” Id.

The existence of discrimination against women and the lack of constitutional pro
tection against such discrimination necessitates strict enforcement of title VIPs prohi
bition of sex discrimination in employment. Throughout the years, the fifth and 
fourteenth amendments have afforded women little relief from sex discrimination. See 
Citizens’ Advisory Council on the Status of Women, Memorandum on the Proposed 
Equal Rights Amendment to the United States Constitution, 116 Cong. Rec. 2588-92 
(1970); Murray & Eastwood, Jane Crow and the Law: Sex Discrimination and Title 
VII, 34 Geo. Wash. L. Rev. 232, 235-42 (1965); Rawalt, Litigating Sex Discrimination 
Cases, 4 Fam. L.Q. 44, 46-49 (1970). Nor have federal agencies and departments been 
uniformly zealous in enforcing title VII. Although the statutory mandate of the 
1964 Civil Rights Act empowered the Department of Justice to move vigorously against 
job discrimination regarding women, the Department filed its first suit against an 
employer for discrimination against women in violation of title VII in July 1970. U.S. 
Dep’t of Justice Press Release, July 20, 1970.

4 Civil Rights Act of 1964, 42 U.S.C. § 20(0)c-2(a) (1) (1964).
5 Judicial interpretations and administrative guidelines on title VII have developed 

the statute’s distinction between the treatment of women as individuals and as members 
of a class. The Seventh Circuit has held that “it is best to consider individual qualifica
tions . . . such as the physical capability and physiological makeup of an indi
vidual . . . Bowe v. Colgate-Palmolive Co., 416 F.2d 711, 718 (7th Cir. 1969). The 
EEOC has ruled that “It]he principle of non-discrimination requires that individuals be 
considered on the basis of individual capacities and not on the basis of any characteristics 
generally attributed to the group.” EEOC Guidelines on Discrimination Because of 
Sex, 29 C.F.R. § 1t6H.l(a) (1) (ii) (1969); cf. Weeks v. Southern Bell Tel. & Tel. Co., 
408 F.2d 228, 231 (5th Cir. 1969); Chcatwood v. South Central Bell Tel. & Tel. Co., 
303 F. Supp. 754, 758 (M.D. Ala. 1969); Richards v. Griffith Rubber Mills, 300 F. Supp. 
338, 340 (D. Orc. 1969).

Title VII does not ignore the employer’s interest in efficiency and 
ability. To the contrary, it is designed to emphasize merit and promote



1970] Women’s Rights 223

achievement. By outlawing the use of false assumptions about the em
ployment characteristics of racial, religious, national, and sexual groups, 
title MI focuses the employer’s attention on the actual job capabilities 
of the individual. The statute’s prohibition against sex discrimination 
does not require that an employer hire, or continue to employ, solely 
because they are female, persons unsuited for a particular job; at the 
same time, it expressly proscribes the refusal to hire or the firing of per
sons solely because they are female/ The mandate of title VII is that 
each employee be evaluated as an individual, not as a stereotype.7

Under title VII, an employer may further his interest in obtaining competent. 
efficient employees by setting employment standards which are not related to sex. 
Civil Rights Act of 1964. 42 U.S.C. §2OOOe--(h) (1964); see notes 44-50 infra and ac
companying text.

" As the Labor Department’s Office of Federal Contract Compliance (OFCC) states 
in its Sex Discrimination Guidelines implementing Executive Order 11375, “[nlot^hing 
in these Guidelines shall be interpreted to mean that differences in capabilities for job 
assignments do not exist among individuals and that such distinctions may not be 
recognized by the employer in making specific assignments. The purpose of these 
guidelines is to insure that such distinctions are not based upon sex.” 35 Fed. Reg.
8888 (1970).

8 Civil Rights Act of 1964, 42 U.S.C. § 2WXO-2(e) (1) (1964).
9 Such questions have arisen within the context of cases involving racial discrimina

tion. See Carr v. Conoco Plastics, Inc., 295 F. Supp. 1281 (N.D. Miss. 19'9) (standing 
to sue); Dent v. St. Louis-San Francisco Ry.. 265 F. Supp. 56 (N.D. Ala. 1967), rev'd 
md remanded, 406 F.2d 399 (5th Cir. 1969) (exhaustion of administrative remedies); 
Vogler v. McCarty. Inc., 55 CCFI Lab. Cas. • 9063 (EsD. La. 19(67)1 aff’d sub noin. 
Asbestos Workers, Local 53 v. Vogler, 407 F.2d 1047 (5th Cir. 1969) (forms of relief 
available under the statute).

10 In the first stage of the trial, the plaintiff employee, or applicant for employment, 
has the burden of proving that the alleged discrimination on the basis of sex-unequal 
treatment of rhe sexes, or unequal treatment of complainant on account of sex—does in 
fact exist. The determination of whether the alleged discrimination exists is a finding 
of fact, to be made on a case-by-case basis. United States v. H.K. Porter Co., 296 F. 
Supp. 40 (N.D. Ala. 1968).

Once plaintiff has established that the alleged discrimination exists, the burden shifts

Title VII's prohibition of sex discrimination in employment, however, 
is not absolute. Such discrimination is lawful “in those certain instances 
where . . . sex ... is a bona fide occupational qualification [BFOQ] 
teasonabiy necessary to the normal operation of that particular business 
or enterprise.” 8 In determining that an employment practice violates 
title VII, a finding that the employment practice discriminates on the 
basis of sex must be accompanied by a second finding that sex does not 
constitute a BFOQ for the job. Thus, though the litigation of a dis
crimination case under title VII involves numerous legal questions/ in 
essence a decision on the merits in a sex discrimination case is controlled 
by two factors: first, whether the aneged discrimination exists, and 
second, whether such discrimination is justified as a BFOQ.k
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In order to assess the fulfillment of the mandate of title VII, this 
Comment will examine the meaning and purpose of title VII’s prohibi
tion of sex discrimination as expressed by Congress and interpreted by 
the Equal Employment Opportunity Commission (EEOC), summarize 
the judiciary’s enforcement to date of title VII’s prohibition of sex dis
crimination, and suggest the future treatment of sex discrimination under 
title VII by focusing on the pending case before the Supreme Court 
of Phillips v. Martin Marietta Corp.*

The Meaning and Purpose of Title VII’s Prohibition of Sex 
Discrimination as Expressed by Congress and the EEOC

Title VII is but one part of a total body of federal fair employment 
law and policy. As an integral part of the body of federal fair employ
ment legislation, Title VII must be interpreted in the light of related 
statutes.’2 The Fair Labor Standards Act13 requires minimum hourly 
and overtime rates of pay for employees in certain industries. The Equal 
Pay Aet,14 an amendment to the Fair Labor Standards Act, prohibits 
sex discrimination in wages paid for equal work. Title VII itself extends 
federal fair employment law by prohibiting employment practices which 
discriminate on the basis of race, color, religion, national origin, or sex. 
Recent attempts at equalizing employment opportunity include the Age 
Discrimination in Employment Act’’ which prohibits discrimination in 
employment against persons 40 to 65 years of age; Executive Order No. 
11246,16 as amended by Executive Order No. 1 B'’,’7 which prohibits 
discrimination by federal contractors and subcontractors and on fed
erally assisted construction projects; and Executive Order No. 11478’8 
which prohibits discrimination in federal employment. Title VII is a

to the defendant employer to establish that sex is a “bona fide occupational qualification 
reasonably necessary to the normal operation of that particular business or enterprise.” 
42 U.S.C. § 2OOOe-2 (e) (’) (1964). Though the language of title VII does not indicate 
that the burden of proof should be on defendant to establish the existence of a BFOQ, 
rather than on plaintiff to establish lack of its existence, the courts have consistently 
followed the former procedure. See note 55 infra and accompanying text.

11 397 U.S. 960 (1970) (No. 73), granting cert, to 411 F.2d 1 (5th Cir. 1969), affg 
58 CCH Lab. Cas. 519152 (M.D. Fla. 1968). mandate withdrawn, BNA Lab. Rel. Rep. 
(1 F.E.P. Cas.) 894 (5th Cir. 1'9>9), rehearing denied, 4!6 F.2d 1257 (5th Cir. 1969).

12 See note 81 infra.
13 29 U.S.C. §§ 201-19 (Supp. V, 1970).
^Id. § 206 (Supp. V, 197(0), amending 29 U.S.C. § 206 (196-4).
™Id. §§ 621-34.
1« 3 C.F.R. 339 (1965), 42 U.S.C. § 2000e (Supp. V, 1970).
’7 Id. 320 (1967), 42 U.S.C. § 2000e (Supp. V, 1970).
1« Id. 133 (1969), 42 U.S.C. § 2O0°e (Supp. V, 1970).
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vital spoke within this umbrella of federal^ fair employment law and

The purpose2° of title VII is to prevent wrongful discriminatory em
ployment practices which result from employers’ assumptions about 
racial, religious, national, and sexual groups. Though the addition of 
the word “sex” to title VII was offered by an opponent of the Civil 
Rights bill just before the statute was passed, the information before 
Congress and the debates demonstrate a clear Congressional intent to 
abolish discrimination against women in employment.21 Most signifi
cantly, the final language of title VII places sex discrimination in em
ployment in the same prohibited category as discrimination based on 
race, color, religion and national origin. Like members of racial, color, 
religious, and national groups, women may not be evaluated on the basis 
of assumptions about the group.

Title VII does allow an employer to discriminate on the basis of re
ligion, sex, or national origin when these characteristics constitute bona 
fide occupational qualifications (BrOO).’’ Statements made during the 
debates on title VII,19 * 21 * 23 24 25 however, and findings of the House Committee 
considering title VII,’4 make it clear that Congress intended the BFOQ 
exception to be narrowly construed. Moreover, such exceptions should 
be narrowly intetptetcd in light of title VU’s status as “humanitarian 
and remedial legislation.” ’5 In sum, title VU’s legislative history and 
its status as a keystone of federal fair employment law reveal Congress' 
intent to prevent discrimination against women in employment.

19 In addition to federal legislation, 31 states plus the District of Columbia and 
Puerto Rico have minimum wage laws in effect which apply to both men and women; 
JO states and the District of Columbia require equal pay for equal work; 23 states and 
Puerto Rico prohibit discrimination in employment on the basis of age; and 22 states 
and the District of Columbia prohibit discriminatory employment ptaetieeS1 including 
those based on sex. Women's Bureau, U.S. Dep’t of Labor, Labor Legislation for 
Women Workers (1970). For a more detailed treatment of state fair employment 
practices laws, see Women's Bureau, U.S. Dep't of Labor, Laws on Sex Discrimination 
in Employment, 3-6 (1970).

’0 For the legislative history of title VII, see Kanowitz, supra note 3, at 310-13; 
Oldham. Sex Discrimination and State Protective Laws, 44 Denver L.J. 344, 346 (19'7).

21 See 110 Cong. Rec. 2582-83, 2720 (House debate on Title VII) (196'4); cf. Indritz. 
Women and the Law: A Symposium, 4 Fam. L.Q. 6, 8-9 (1970); Comment, Sex Dis
crimination in Employment: An Attempt to Interpret Title VII of the Civil Rights 
Act of 1964, 1968 Duke L.J. 671, 676-78. But see Miner, Sex Discrimination and Title 
VII of the Civil Rights Act of 1964, 51 Minn. L. Rev. 877, 879-85 (19'7).

’’ Civil Rights Act of 1964, 42 U.S.C. § ((°°°--2(e) (1) (1964).
’3 See 110 Cong. Rec. 7213 (1964).
24 See HsR. Rep. No. 914, 88th Cong., 1st Sess. (19'3).
25 Cf. A.H. Phillips, Inc. v. Walling, 324 U.S. 490, 493 (1945) (exemptions from the 

Fair Labor Standards Act must be narrowly construed).
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As the agency created by Congress to enforce title VII,2G the EEOC’s 
decisions and guidelines respecting that statute are entitled to consider
able weight.2' Not only the EEOC’s responsibility for enforcing title 
VII, but also the nature of its powers of enforcement require the courts 
to recognize its expertise. Unlike most administrative agencies, the 
EEOC has no coercive powers of enforcement. Title VII only author
izes the EEOC to seek voluntary compliance by employers.^ Judicial 
support is thus essential to the EEOC’s efforts to implement title VII.20 
Courts have already recognized and relied upon the expertise of the 
EEOC with regard to sex discrimination under title VII, further indi
cating clear judicial deference to the EEOC’s interprctationt.30

26 The composition and powers of the Equal Employment Opportunity Commission 
are set forth in title VII. 42 U.S.C. § 2660c-4 (196-4). Before filing suit under title 
VII, a complainant must file a complaint with the EEOC. The EEOC then investigates 
the complaint, and if the Commission finds reasonable cause to believe that the employer 
has violated title VII, it will seek to obtain voluntary compliance. Only if the EEOC’s 
efforts to achieve conciliation fail may the complainant bring suit in a federal court. Id. 
§ 2O^OO^J-’a), (e). See generally Clark. Definition of Discrimination: Employers' Hiring,
19 Mercer L. Rev. 334 (1968).

2' The Supreme Count has held that great judicial deference should be given to 
statutory interpretation of administrative agencies. Udall v. Tailman, 380 U.S. 1 (1964). 
T ’ he Court noted: “Particularly is this respect due when the administrative practice . . . 
involves a contemporaneous construction of a statute by the men charged with the 
responsibility of setting its machinery in motion . . . .” Id. at 16; cf. United States v. 
Correll, 389 U.S. 299, 306-0' (1967); Zemel v. Rusk, 381 U.S. 1. 11 (1965); FTC v. 
Colgate-Palmolive Co., 380 U.S. 374, 385 (1965).

The EEOC faced a substantial number of tasks involving interpretation and con
struction of title VII and the Congressional intent during the early formative .stages 
of its existence. See Blumrosen, Administrative Creativity: The First Y7ear of the Equal 
Employment Opportunity Commission 38 Geo. Wash. L. Rev. 695 (1970).

28 42 U.S.C. §2OO(^O-5’ii), (e) (1964); cf. 110 Cong. Rec. 2566 (1964); H.R. Rep. No. 

5'0, 88th Cong., 1st Sess. 405 (1963).
29 Cf. Kanowitz, Women and the Law: A Reply to Some of the Commentators, 4 

Fam. L.Q. 19. 25 (1970); Rawalt, supra note 3, at 49.
30 See, e.g, Bowe v. Colgate-Palmolive Co., 416 F.2d 711, '16-17 (7th Cir. 1969k 

Weeks v. Southern Bell Tel. & Tel. Co., 408 F.2d 228, 234-35 (5th Cir. 1969); Cheatwood 
v. South Central Bell Tel. Co., 303 F. Supp. 754, 756 (M.D. Ala. 1969); Richards v. 
Griffith Rubber Mills, 300 F. Supp. 338. 340 (D. Orc. 1969); Dewey v. Reynolds .Metals 
Co., 300 F. Supp. 709, 712 (W.D. Mich. 1969); Rosenfeld v. Southern Pacific Co., 293 
F. Supp. 12’9. 1223 (C.D. Cal. 1968); Cox v. U.S. Gypsum Co., 284 F. Supp. 74, '8 
(N.D. Ind. 1968) affd, 409 F.2d 289 (7th Cir. 1969); Inr’l Chem. Workers v. Planters 
Mfg. Co., 259 F. Supp. 365. 366-67 (N.D. Miss. 1966).

31 The EEOC is not the only federal agency to have acted in accordance with i 
strict interpretation of title VII. On June 9, 19'0, rhe Labor Department issued guide-

Upholding the Congressional purpose underlying title VII, the 
EEOC has strictly interpreted Congress’ prohibition of discrimination 
on the basis of sex?1 The EEOC’s Guidelines on Discrimination Because * 19 
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of Sex reaffirm Congress’ mandate that female employees be treated 
as individuals, not members of a class.’3’ The EEOC has found both the 
exclusion of women from a job* 32 33 and the unequal treatment of women 
on the job34 35 to constitute proscribed discrimination under title VII.

lines to implement Executive Order No. 11246, as amended by Executive Order No. 
1 1 375. Sex Discrimination Guidelines. 35 Fed. Reg. 8888 (1970).

3229 CsF.R. § 1604.1 (a) (1) (ii) (W^).
33 See, e.g., EEOC Case No. YIA0-°45, CCH Empl. Pract. Guide * 6115 (1970) 

(exclusion of females from position of order filler); EEOC Case No. CL-'8-4-921Ei 
CCH Empl. Pract. Guide * 8577 (19'9) (refusal to hire female lifeguard); EEOC 
Case No. YNY9-047, CCH Empl. Pract. Guide * 8510 (19'9) (refusal to hire female 
purser). Because a finding that sex does not constitute a BFOQ for the job must 
always be preceded bv a determinatoin that the alleged sex discrimination exists, cases 
involving the BFOQ exception are also relevant here. See cases cited note 37 infra.

34 See EEOC Case Nos. 6-1-41 and 6-1-32, CCH Empl. Pract. Guide (19'9) (policy 
requiring female flight cabin attendants to resign from job at age 32, when no similar 
restriction placed on males).

35 EEOC Guidelines on Discrimination Because of Sex, 29 C.F.R. § 1604.1 (a) (1) (i),
(ii) l1060). Examples of such characterizations are that turnover rates are higher 
among women, that women are less capable of aggressive salesmanship, or that men 
are less capable of assembling intricate equipment. Id. The Guidelines also refuse to 
applv the BFOQ exception to situations where the refusal to hire an individual is 
based either on “the preferences of co-workers, the employer, clients or customers” 
or the fact that “the employer may have to provide separate facilities for a person of 
the opposite sex . . . unless the expense would be clearly unreasonable.” Id. § 1604.1(a)
(iii) , (iv).

3' Id. § 1604.1 (a) (2). Sex is also a BFOQ for a job such as modeling women’s or 
men's clothing. Besides the need for “authenticity or genuineness,” the element of 
physical intimacy between employee and customer would appear to require the ap
plication of the BFOQ exception. For example, sex would probably be a BFOQ for 
the position of fitter in a women's or men’s clothing shop or of attendant in a ladies 
restroom. See Comment. supra note 21, at 701.

31 See, e.g., EEOC Case Nos. NY '-11-144 and NY '-11-144U, CCH Empl. Pract. 
Guide r 8581 l1060) (male sex not BFOQ in maritime industry, unless expense of 
arranging berthing and other facilities is eleatly unreasonable); EEOC Case No. 9-145, 
CCH Empl. Praci. Guide * 8525 (1969) (sex not BFOQ for job of courier guard); 
EEOC Case No. LA 68-4-538E, CCH Empl. Pract. Guide r 6125 (19'9) (male sex not 
BFOQ for position of child development supervisor).

The Commission's broad logical definition of discrimination under 
title VII is accompanied by an appropriately narrow interpretation of 
the BFOQ exception. The EEOC Guidelines state that sex is not a 
BFOQ “when the refusal to hire women is based on incorrect assump
tions of the comparative employment characteristic's of women in gen
eral or on stereotyped characterizations of the sexes.” 35 The Guide
lines specify only one situation where sex is a legitimate BFOQ— 
“[w^ere it is necessary7 for the purpose of authenticity or genuineness 
. . . e.g., an actor or actress.” 36 * In other situations, the EEOC gen
etally has refused to apply the BFOQ exception.37
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Judicial Enforcement of
Title VII’s Prohibition of Sex Discrimination

Courts have addressed themselves to the questions of whether em
ployment practices constitute sex discrimination as contemplated under 
title VII, and, if so, whether sex is a BFOQ for certain jobs. Many 
court decisions on sex discrimination have put teeth into title VII, 
while other courts have refused to do so. Most of the cases which have 
considered sex discrimination under title VII have done so in the con
text of an employer policy of either refusing to hire women for a 
particular job or discharging female employees while not discharging 
males. When an employer excludes all members of one sex from a 
particular job, the discrimination is obvious.38 39 40 41 Faced with an employer 
policy of discharging males and females under unequal standards, how
ever, the courts have been inconsistent.

38 This is true in cases involving the exclusion of women from jobs requiring the 
lifting of weights in excess of the amount allowed by state “protective” legislation. 
Courts have found this policy discriminatory under title VIII, and have proceeded 
to consider whether the protective legislation makes the male sex a BFOQ for the job. 
See notes 49-53 infra and accompanying text.

39 2'4 F. Supp. 781 (E.D. La. 1967).
40 Dodd v. American Airlines, Inc., EEOC Case No. 6-6-8'62, CCH Empl. Pract. 

Guide *1 12’0.522 (1968); Neal v. American Airlines, Inc., EEOC Case No. 6-6-6'89, 
CCH Empl. Pr.act. Guide ’ 8’02 (1968). But see Diaz v. Pan American World Air
ways, Inc., 311 F. Supp. 559, 566-69 (S.D. Fla. 1970) (because of the uniqueness of the 
position and the defendant’s showing that it was impossible to hire employees on an 
individual basis, female sex constituted BFOQ for position of airline flight cabin at
tendant).

41 Lansdale v. United Air Lines, 62 CCH Lab. Cas. 94’7 (S.D. Fla. 1969). appeal 
docketed, No. 292’4, 5th Cir., Feb. 16, 1970.

Certain airlines, for example, have discharged ttewardesset upon mar
riage, but not stewards. In Cooper v. Delta Air Lines, Inc.™ a district 
court in Louisiana held that because title VII does not ban discrimina
tion in employment due to marital status, the airline’s refusal to employ 
married females as stewardesses did not violate title VII. Since the 
airline in Cooper employed no men in the steward category, however, 
the policy did not adversely affect women as compared with men. In 
June 1968, the EEOC ruled that sex was not a BFOQ for airline cabin 
attendants,4*’ thereby undermining the Cooper decision.

Since then, two district courts have reached different conclusions on 
the question of whether an employer’s policy of discharging female 
stewardesses upon marriage, while not discharging male stewards under 
the same circumstances, violates title VII. In December 1969, the 
United States District Court for the Southern District of Florida held 
that such a policy did not violate title VII,4’ while in January ’970, the 
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District Court for the Northern District of Illinois found the policy un
lawful.42 It is difficult to see why an employer policy of discharging 
marned women while retaining married men is not discrimination on 
the basis of sex.43 Title VII forbids double standards in employment.

4’ Sprogis v. United Air Lines, 308 F. Supp. 959 (N.D. III. 1970), appeal docketed, 
No. 18481, 7th Cir., May 15, 1970. The decision in Sprogis is in accord with the po
sition taken by both the Labor Department and the EEOC on marital status as a basis 
of discrimination. The Sex Discrimination Guidelines issued by the Labor Department’s 
Office of Federal Contract Compliance (OEEC) state that “(a]ny distinction between 
married and unmarried persons of one sex that is not made between married and 
unmarried persons of the opposite sex will be considered to be a distinction made on 
the basis of sex.” 41 C.F.R. § '°-2°.3(d) (1970).

In similarly direct language, the EEOC Guidelines on Discrimination Because of 
Sex provide that “an employer’s rule which forbids or restricts the employment of 
married women and which is not applicable to married men is a discrimination based 
on sex prohibited by Title VII.” 29 C.E.R. § 1604.3(a) (1965). Regarding the question 
of whether discrimination against married women could ever be permissible under the 
BFOQ exception. the EEOC Guidelines point out that “sex as a bona fide occupational 
qualification must be justified in terms of the peculiar requirements of the particular 
job and not on the basis of a general principle such as the desirability of spreading 
work.” 29 C.F.R. § 1604.3 (b) (1965).

43 In essence this is the same question as whether the policy of refusing to hire 
women with young children, while hiring men with children of the same age, con
stitutes discrimination on the basis of sex. See notes 57-'9 infra and accompanying text.

4! By supposed neutrality is meant a policy on its face unrelated to race, color, 
religion, national origin or sex. See cases cited note 46 infra.

45 416 E.2d 980 (5th Cir. 1969), cert, denied, 397 U.S. 919 (1970).
<&ld. at 988; cf. Local 53, Heat & Frost Insulators & Asbestos Workers v. Vogler, 

407 F.2d 1047 (5th Cir. 1969) (nepotism membership requirement which is neutral on 
us face but discriminatory in effect violates title VII); Dobbins v. Local 212, IBEW, 
292 F. Supp. 413 (S.D. Ohio 1968) (union membership and job refetrai system 
neutral on face found discriminatory in practice); Quarles v. Philip Morris, Inc., 279 F. 
Supp. 505 (E.D. Va. 1968) (company's departmental lines previously maintained for 
segregation and later maintained for valid reasons with effect of perpetuating unequal 
job opportunities violated title VII).

47 416 E.2d at 989.

The fact that employment practices do not discriminate explicitly 
against a group protected by title VII has not been allowed to serve as 
a cover for demonstrable discrimination. Courts have not hesitated to 
pierce the veil of supposed neutrality44 45 * when the facts show underlying 
discrimination. An employment practice must be not only neutral on 
its face, but also neutral in effect. In Local 189, Prpermrkerr & Paper- 
-¿orkerr v. United States^ the Fifth Circuit found a seniority system 
which was neutral on its face but discriminatory against blacks in prac
tice to be in violation of title VIL^ In the words of the court, such a 
policy “must yield, unless there is an overriding legitimate, non-racial 
business purpose.” 47 Thus, if a policy which appears to be neutral has 
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the effect of discrimination against a class protected by title VII, that 
policy must be justified by business need.48

48 The requirement of showing business need should not be confused with the re
quirement of justifying sex as a BFOQ. Because race, unlike sex, cannot be justified as a 
BFOQ, neither Local 189, Papermakers nor the cases cited in note 46 supra involved the 
issue of the BFOQ. A showing of business need may be relevant to the issue of 
whether discrimination under title VII exists, but not to the question of whether sex 
is a BFOQ. Brief for Human Rights for Women, Inc. as Amicus Curiae at 9, Phillips 
v. Martin Marietta Corp., 397 U.S. 960 (1970) (No. 73), granting cert, to 411 F2d 
1 (5th Cir. 1969).

49 Cheatwood v. South Central Bell Tel. & Tel. Co., 303 F. Supp. 754 (M.D. Ala. 
1969) (sex not BFOQ for jobs requiring lifting of weights up to 90 pounds and re
quiring rural canvassing); Richards v. Griffith Rubber Mills, 300 F. Supp. 338 (1). Ore. 
1969) (sex not BFOQ for jobs requiring lifting of weights greater than 30 pounds, 
nor for jobs not affording rest periods); Tuten v. Southern Bell Tel. Co., BNA Lab. 

Rel. Rep., (2 FEP Cases) 299 (M.D. Fla. 1969) (company ordered to allow women to 
compete with men for position requiring weight lifting); Gudbrandson v. Genuine 
Parts Co., 297 F. Supp. 134 (D. Minn. 1968) (sex BFOQ for job requiring lifting of 
weights greater than 40 pounds); Rosenfeld v. Southern Pac. Co., 293 F. Supp. 1219 
(C.D. Cal 1968), appeal docketed, No. 23983, 9th Cir., Mar. 14, 1969 (state laws limiting 
hours of work and weight lifting for women in employment superseded by title VII); 
Mengelkoch v. Industrial Welfare Comm’n, 284 F. Supp. 956 (C.D. Cal. 1968) (district 
court abstained from deciding whether state statute limiting hours of work for women, 
but not men, conflicts with title VII).

50 408 F.2d 228 (5th Cir. 1969), rev'g 277 F. Supp. 117 (S.D. Ga. 1967).
51 416 F.2d 711 (7th Cir. 1969), rev'g 272 F. Supp. 332 (S.D. Ind. 1967).
5- Id. at 715-18. The court’s holding gave the employer the choice of either rescind-

Courts have considered not only the question of what constitutes sex 
discrimination under title VII, but also the question of when sex should 
be considered a BFOQ. Most courts which have addressed the question 
of sex as a BFOQ have done so in the context of the “protective” limi
tations imposed on working conditions of women. Though various 
district courts throughout the country have disagreed on whether or not 
legislation, employer policy, and union contracts limiting hours of work 
and weight-lifting for women require that sex be construed as a BFOQ 
for jobs exceeding those limitations,49 50 51 the two courts of appeals which 
have considered the question have agreed that such legislation and policy 
do not make sex a BFOQ.

In Weeks v. Southern Bell Telephone & Telegraph Co.™ the Fifth 
Circuit held that an employer policy of refusing to hire women for jobs 
requiring the lifting of weights over 30 pounds, where the employer had 
no similar weight maximum for men, constituted discrimination on the 
basis of sex. The court further determined that sex was not a BFOQ 
for jobs requiring such lifting. In Bowe v. Colgate-Palmolive Co.? the 
Seventh Circuit agreed that sex was not a BFOQ for jobs requiring the 
lifting of weights over 35 pounds.52
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In Weeks, the court set the following standard for determining 
whether sex is a BFOQ: “[I]n order to rely on the bona fide occupa
tional qualification exception an employer has the burden of proving 
that he had reasonable cause to believe, that is, a factual basis for be
lieving, that all or substantially all women would be unable to perform 
safely and efficiently the duties of the job involved.” 53 Thus, under 
the IFeefo test an employment practice which discriminates against 
women is unlawful unless the employer can demonstrate inherent in
equality of the sexes in regard to the particular job in question.54

The test set out in IFeeZ’T represents the most reasonable judicial at
tempt to strike a realistic balance between legitimate employer needs 
and the social policy underlying title VII. Its first element properly 
places the burden of proving that sex is a BFOQ upon the defendant 
employer. The employer is the party who claims the benefits of the 
BFOQ exception. Only the employer knows with certainty the reasons 
for his employment practices. In addition. the strong public policy 
ing its policy, or giving each employee an opportunity to demonstrate his or her ability 
to perform strenuous jobs and to bid for any position to which he or she is entitled. 
Id. at 718. Both Weeks and Bowe recognized and followed the EEOC's position on 
the BFOQ. 408 E.2d at 234-35; 416 E.2d at 716-17. See note 35 supra and accompanying 
text. Motcoyer1 the EEOC Guidelines published after the Weeks and Bowe decisions, 
specificany provide that state laws and regulations regarding the employment of women 
“will not be considered ... as a basis for the application of the bona fide occupational 
qualification exception.” 29 C.F.R. § 1604.. (b) l10f0). The Commission found that 
“although originally promulgated [to protect] females,” the laws fail to “take, into 
account the capacities, preferences, and abilities of individual females and tend to 
discriminate rather than protect.” Id. § 1604.1 (b) (2). See also The OFCC Sex Dis
crimination Guidelines, 41 C.E.R. § '°-2°.3lf) l107°).

' .. 408 F.2d at 235. The Weeks court then found that Southern Bell had not satisfied 
the burden of proving that sex was a BFOQ for the job.

st Id. In setting forth its standard for proving the existence of a BFOQ, the Weeks 
court specifically rejected the standard announced by the district court in Bowe. T he 
lower court in Bowe had held that “generally recognized physical capabilities and 
physical limitations of the sexes may be made the basis for occupational qualifications 
in generic terms.” 272 F. Supp. 332, 365 (S.D. Ind. 1967). Thus, the district court 
required neither a showing that the physical limitation applied to all or substantially 
all women, nor the presentation of factual evidence. The court of appeals in Weeks 
described the district court's standard as "inconsistent with the purpose of the Act- 
providing a foundation in law for rhe principle of nondiscrimination. Construed that 
broadly, the exception will swallow the rule.” 408 F.2d at 235.

l . ike the Weeks court, the court of appeals in Bowe did not accept the dictrict 
court’s holding on sex as a BFOQ. 416 F.2d at 715. At least one court has specifically 
applied the Weeks test. Cheatwood v. South Central Bell Tel. & Tel. Co., 303 E. 
S upp. 754 (M.D. Ala. 1969). Significantly enough, the Seventh Circuit in Bowe found 
it unnecessary to consider any standard for applying the BFOQ exception in order to 
hold that a 35 pound weight limit does not make sex a BFOQ, thereby apparenth 
disapproving of any weight limit that is not applied to both sexes equally. See also 
Rosenfeld v. Southern Pac. Co., 293 F. Supp. 1219. 1224 (C.D. Cal. 1968).
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against discrimination, as evidenced by the intended narrow construc
tion of the BFOQ exception, requires the party who discriminates to 
justify that practice.’5

The second element of the Weeks test, that the existence of the 
BFOQ be proven by means of factual evidence, is superior to the test 
used by the district court in Bowe.55 56 This is because holding that “physi
cal limitations of the sexes” need only be “generally recognized” in 
order to justify sex as a BFOQ exposes women to evaluation on the 
basis of precisely the same unsubstantiated assumptions about them as 
a class that title VII is designed to prevent. The purpose of title VII 
is to cut through employers’ time-worn prejudices against women; the 
“generally recognized” test put forth by the district court in Bowe is 
worse than no test at all, for it would give legal sanction to those biases. 
Title VII rules out assumptions about women as a class. For a character
istic of all or substantially all women to justify sex as a BFOQ, it must 
be factually proven to indeed be a characteristic rather than just a con
ventional, and often incorrect, assumption.

55 See Weeks v. Southern Bell Tel. & Tel. Co., 408 F.2d 228, 232 (5th Cir. 1969); 
cf. Loving v. Virginia, 388 U.S. 1, 9 (1967); Korematsu v. United States, 323 U.S. 2’4, 
216 (1944).

56 272 F. Supp. at 365.
57 411 F.2d 1 (5th Cir. 19<S9), petition for rehearing denied, 416 F.2d 1257. cert, 

granted, 397 U.S. 960 (1970>.

Like the burden of proof and the requirement of factual evidence, 
the Weeks test’s standard of proof—“that all or substantially all women 
would be unable to perform safely and efficiently the duties of the job 
involyed”—refleets the mandate of title VII. If the word “some” were 
substituted in the test in place of “all or substantially all,” women could 
again be unfairly excluded from jobs without being evaluated as individ
uals.

The Future Treatment of Sex Discrimination under Title VII: 
Phillips v. Martin Marietta

Phillips v. Martin Marietta Corp.57 the first title VII c'-se to come 
before the Supreme Court, may well determine the scope of future 
enforcement of title VII’s ban on sex discrimination in employment. 
The facts of Phillips are simple. On September 6, 1966, petitioner Ida 
Phillips, a woman with pre-school age children, applied for one of the 
100 assembly trainee positions advertised in the local newspaper bv 
Martin Marietta Corporation. She was informed by a receptionist that 
applications from women with pre-school age children were not being 



1970] Women's Rights 233

considered. The corporation, however, was hiring men with pre-school 
age children as assembly trainees.

Claiming that she had been unjustly discriminated against, petitioner 
complained to the EEOC. In July 19'7, the EEOC found reasonable 
cause to believe that the corporation had violated title VII by refusing 
to consider employing a woman with pre-school age children while not 
similarly refusing men with children of the same age.58 59 * 61 *

58 Phillips v. Martin Marietta Corp., EEOC Case No. 69-7758 (19'7). While the 
corporation has no written policy on applicants with pre-school age children, in its 1967 
decision in favor of petitioner the EEOC reported that the corporation had stated to 
EEOC that it “prefers not to hire women who have young children.” Id.

59 Order entered Feb. 26, 1968, summarized in Phillips v. Martin Marietta Corp., 58 
CCH Lab. Cas. 1 9152, at 6579 (M.D. Fla. 1968).

00 Phillips v. Martin Marietta Corp., 58 CCH Lab. Cas. U 9152, at 6579 (ME). Fla. 1968)
61 Id. Petitioner did not question the corporation's affidavits showing that 70-75 percent 

of the corporation's applicants for the position of assembly trainee were women and 
that 75-80 percent of the employees holding that position were women. Since the true 
issue, however, was whether the refusal to hire women with pre-school age children 
while hiring men with children of the same age violates title VII, the fact that the 
corporation hired a high percentage of women for the job-higher even than the 
percentage of women applying—appears to be irrelevant.

6’ ld. \ 9152, at 6580.

W . hen notified by the EEOC that conciliation efforts had not obtained 
voluntary compliance, petitioner filed suit in the United States District 
Court for the Middle District of Florida. Ruling that discrimination 
based on the fact that petitioner was a woman with pre-school age 
children “was not the sort of discrimination prohibited by Title VII,” 
the court granted the corporation’s motion to strike the allegation charg
ing discrimination based on the status of having young children and 
ordered that the case proceed “on the basis of alleged discrimination 
based on the | petitioner’s] sex alone.” '0 Though the district court's final 
disposition of the case, a grant of the corporation's motion for summary 
judgment, ostensibly was based on the lack of evidence “to support a 
finding that the [ corporation | discriminated against I petitioner | because 
she is a woman.” g1 the crux of its decision is tcveaied in its conclusion 
that “ft]he responsibilities of men and women with small children are 
not the same, and employers are entitled to recognize these different 
responsibilities in establishing hiring policies.” 0’

In affirming the district court’s decision. the Fifth Circuit did not side
step the real issue as had the district court, but met head on the question 
of whether the refusal to employ women with pre-school age children, 
while employing men with children of the same age, violates title VII. 
The court stated that the discrimination contemplated under title VII 
was “discrimination based solely on one of the categories [race, color, 
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sex, religion or national origin] i.e., in the case of sex, women vis-a-vis 
men.” (Emphasis added).63 64 The court then proceeded to find that the 
refusal to hire women with young children, while hiring men with young 
children, was not discrimination against women yis-a-yls men. Its reason
ing was based on the premise that “[w]hen another criterion of em
ployment is -dded to one of the classifications listed in the Act, there 
is no longer apparent discrimination based solely on race, color, religion, 
sex, or national origin.” 64 The court construed title VII to permit dis
crimination on the basis of any one of the five “prohibited” categories 
where a “nonprohibited” basis is joined with it. In the words of the 
court, “once the employer has proved that he does not discriminate 
against the protected groups [such as women], he is free thereafter to 
operate his business as he determinet, hiring and dismissing other groups 
[such as women with pre-school age children] for any reason he de
sires.” 65

63 Phillips v. Martin Marietta Corp., 41’ F.2d 1, 3 (5th Cir. 1969).
64 Id. at 3, 4.
6’ Id. at 4. 'rlic employment praetiee in Phillips v. Martin Marietta Corp, is analogous 

to those involving practices neutral on their face but discriminatory in practice. See 
note 46 supra and accompanying text. While apparently not based on sex, its effect 
is obvious. As Chief Judge Brown of the Fifth Circuit wrote in his dissent from the 
order denying rehearing in Phillips, “Nobody—and this includes judges, Solomonic or 
life tenured—has yet seen a male mother.” 416 F.2d at 1259.

66 41 1 F.2d at 4.
67 See note 10 supra.
6R 41’ F.2d at 4.

As a possible expression of doubt over the rationale underlying its 
decision, the court suggested near the end of its opinion that “[w]here 
an employer, as here, differentiates between men with pre-school age 
children, on the one hand, and women with pre-school age children, 
on the other, there is arguably an apparent discrimination founded upon 
sex. It is possible that the Congressional scheme for the handling of a 
situation of this kind was to give the employer an opportunity to justify 
this seeming difference in treatment under the ‘bona fide employment 
disqualification’ provision of the statute.” 66 67 However, the court did 
not follow that procedure here/' Instead, it found that Congress 
couldn’t possibly have intended “to exclude absolutely any consideration 
of the differences between the normal relationships of working fathers 
and working mothers to their pre-school children, and to require that an 
employer treat the two exactly alike in the administration of its general 
hiring policies.” It is submitted that this equal treatment under general 
hiring policies is precisely what Congress did intend. Assumptions about 
the employment characteristics of women with young children are the
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very kinds of assumptions that title VII requires to be excluded from 
the evaluation of employees.

Phillips v. Martin Marietta Corp, is now before the Supreme Court on

correctness of the Fifth Circuit’s decision in view of its apparent con-

cisions on sex discrimination under title VII, and its undermining of 
the whole body of fedetai employment law and policy.'”

Conflict with the language and legislative history of title VII.
Title VII is not limited to discrimination directed against all individuals 
of either sex; it plainly prohibits discrimination directed against any in
dividual of either sex. Nor is title VII limited to discrimination solely 
because of sex; the statute simply refers to discrimination because of 
sex. The language of title VII, thercfote1 does not restrict the appli
cation of the statute to employment practices which discriminate against 
all members of a race. color, religion. national origin, or sex.

The appellate decision in Phillips conflicts not only with the language 
but also with the legislative history of title VII. It is noteworthy that 
“ |t| he Senate, by a roll call vote, specifically rejected a proposed amend
ment which would have inserted the word ‘solely’ in title VII prior to 
each enumeration of the specifically proscribed categories.” 70

Likewise, in contrast to the court of appeals’ conclusion that in en * * * 

'” Added to these considerations is the fact of the physical harm that would be 
caused directly and indirectly by upholding the appellate decision in Phillips. The 
court of appeals’ holding affects most directly the working mothers of pte-schoolerS1 
many of whom work because of economic necessity and a disproportionately large per
centage of whom are black. In March 1969, 4.2 million working mothers had children 
under six years of age, and one-third of those mothers were either widowed, divorced, 
or separated from their husbands or had husbands whose incomes in 1968 were below 
>5.00°. Moreover, while 28 percent of white mothers with children under six years 
of age were in the labor force in March 1969, the comparable proportion for black 
mothers was 45 percent. Women's Bureau, U.S. Dep’t of Labor, Who Art: the Work
ing Mothers? (Leaflet No. 37, May 1970). See also Rosenfeld & Perella, Why Women 
Start and Stop Working: A Study in Mobility, Mo. Lab. Rev. 1077, 1079, at table I 
(19^5).

In addition, if title VII does not cover women with children under six years of 
age, then presumably title VII does not protect other subgroups of women, such 
as women with children under 18 years of age, or women who are married. Un
fortunately, the number and nature of complaints teeeived by the EEOC indicate that 
discrimination against members of these subgroups is probable.

70 Brief for the United States as Amicus Curiae at 9, Phillips' v. Martin Marietta
Corp.. 397 U.S. 9'0 l197°) (No. 73). granting cert, to 411 F.2d 1 (5th Cir. 19^<?); 
see 110 Cong. Rec. 13837-38 l1064).
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acting title VII Congress could not have had the “irrational purpose" 
of requiring an employer to treat working fathers and mothers “ex
actly alike in the administration of its general hiring policies,” 71 speeches 
made during the House debate on title VII show that Congress had 
precisely such a purpose.72

71 411 F.2d at 4.
72 See note 21 supra.
73 See Local 189, Papermakers & Paperworkers v. United States, 416 F.2d 980 (5th 

Cir.), cert, denied, 397 U.S. 919 (1970); Quarles v. Philip Morris, Inc., 279 F. Supp. 
505 (E.D. Va. 1968) (seniority systems which discriminated only against some blacks 
—those hired before enactment of title VII—held to violate title VII).

71 But see Sprogis v. United Air Lines, Inc., 308 F. Supp. 959 (N.D. Ill. 1970), appeal 
docketed, No. 18481, 7th Cir., May 15, 1970.

75 416 F.2d 711 (7th Cir. 1969), rev'g 272 F. Supp. 332 (S.D. Ind. 1967).
76 408 F.2d 228 (5th Cir. 1969), rev’g 277 F. Supp. 117 (S.D. Ga. 1967).
7" Brief of the American Civil Liberties Union as Amicus Curiae at 22, Phillips v. 

Martin Marietta Corp., 397 U.S. 960 (1970) (No. 73), granting cert, to 411 F.2d 1 (5th 
Cir. 1969). This could result “in the rankest sort of discrimination against women” 
including minimum weightlifting capacity and educational requirements. Phillips v. 
Martin Marietta Corp., 416 F.2d 1257, 1258 (1969) (Brown, C.J., dissenting).

Conflict with other court decisions under title VII. Affirma
tion of the Fifth Circuit’s decision in Phillips would overturn much of 
the judiciary’s enforcement to date of title VII’s prohibition against sex 
discrimination. In considering the initial question under title VII, that 
of whether an employment practice constitutes discrimination on the 
basis of a proscribed characteristic, courts have assumed that title VII 
covers employment practices which discriminate against less than a 
whole protected class?3 Under the appellate court’s rationale, however, 
discrimination would exist only if all women—not merely ss^me women 
—were afforded treatment unequal to the treatment afforded men. Fol
lowing this logic, no discrimination would exist where an airline fired 
stewardesses but not stewards upon marriage, for only some women 
(married women) would be receiving treatment unequal to that received 
by men/74

Similarly, adherence to the court of appeals’ rationale in Phillips would 
destroy the effect of the two federal appellate decisions on the BFOQ. 
the Seventh Circuit’s decision in Bowe75 76 and the Fifth Circuit’s own 
decision in Weeks™ for employers could then follow employment prac
tices which would have the effect of discriminating against women but 
would not be subject to title VII. “[I]n either the Bowe or the 
Weeks situation, presumably nothing would prevent an employer from 
imposing a 35-pound weight limit on women with pre-school age chil
dren, or on married women” 77 or on women over the age of 20. Since 
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each of these situations would not be discrimination against all women 
but tathcr “the coalescence of . . . two elements,” 78 they could not 
be teached under the Phillips reading of title VII.

Conflict with administrative guidelines and decisions on sex discrimina
tion under title VII, The EEOC's Guidelines on Discrimina
tion Because of Sex reject the Fifth Circuit's interpretation of discrimi
nation under title VII as expressed in Phillips. Regarding discrimination 
against married women, the Guidelines state that “an employer’s rule 
which forbids or restricts the employment of married women and 
which is not applicable to married men is a discrimination based on sex 
prohibited by title VII of the Civil Rights Act. [S]o long as sex is a 
factor in the application of the rule, such application involves a discrimi
nation based on sex.” 7” Affirmation of the appellate decision in Phillips 
would overturn not only the EEOC Guideline quoted above, but also 
many of the Commission's decisions where discrimination was based on 
sex plus any additional faetot.8°

Erosion of federal employment law and policy. In addition to
crippling title VII, an affirmance of the appellate decision in Phillips 
would undermine the entire body of federal fair employment law81 and

78 411 E.2d at 4.
79 29 C.F.Rs § 1604.3(a) (1970). The Labor Department’s OECC Sex Discrimination 

Guidelines also reject the Fifth Circuit's decision in Phillips, as follows: “[A]n employer 
must not deny employment to women with young children unless it has the same 
exclusionary policies for men . . . .” 35 Fed. Reg. 889 (1970).

80 See, e.g., EEOC Case No. CL 7-6-694, CCH Empl. Prac. Guide 1 8509 (19'9) 
(women denied equal insurance coverage because not considered heads of households); 
EEOC Case No. DC '8-9-183E, CCH Empl. Prac. Guide 1 8522 (19'9) (men unable 
to cash profit-sharing credits before age 50 while women could do so upon termination 
of employment); Case Nos. 6-1-41 and 6-1-32, CCH Empl. Prac. Guide H 8576 (19'9) 
(airline stewardesses over 3’ forced to take ground positions or resign); Dodd v. 
American Airlines Inc., EEOC Case No. '-6-57'2, CCH Empl. Prac. Guide 18501 
(1968) (termination of stewardesses’ employment at age 3’ while not applying the 
same ceiling to male employees); Neal v. American Airlines Inc., EEOC Case No. 
6-6-5759, CCH Empl. Prac. Guide U 8502 (19'8) (termination of stewardesses’ employ
ment upon marriage); Colvin v. Piedmont Aviation Inc., EEOC Case No. 6-8-6975, CCH 
Empl. Prac. Guide 118503 (19'8) (employer required stewardesses to sign pre-employ- 
ment agreement to resign upon marriage or at 33rd birthday).

81 See notes 12-19 supra and acompanving text. Futthctmore, “it is . . . well recog
nized that in construing the provisions of an act the courts should look to the pro
visions and interpretations of related acts, and should take into account the impact of its 
interpretation upon related acts.” Brief for National Organization for Women as Amicus 
Curiae at 6, Phillips v. Martin Marietta Corp., 397 U. S. 0f° (1970), granting cert, to 411 
E.2d 1 (5th Cir. 1060) ; see Universal Camera v. NLRB, 340 U.S. 474, 488-90 (1951); Allen 
Bradley Co. v. Local Union No. 3, IBEW, 325 U.S. 797, 809 (1945).
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would directly contradict Congressional efforts to enable women to 
work and to encourage unemployed women to seek employment as an 
alternative to welfare payments. Congress allows working mothers a 
tax exemption for child care expenses?’ Congress also has required that 
vocational training programs such as the Job Corps be open to female 
applicants.— Furthermore, Congress has required the establishment of 
“child-welfare setylees . . . including . . . when needed, the provision 
of adequate . . . day-care or other child care facilities” * 83 84 85 * 87 88 * in order to 
protect and promote “the welfare of children of working mothers.” 85 

Like the legislature, the executive branch has strongly supported day
care centers for the children of working mothers. In his Address to the 
Nation on Domestic Programs, President Nixon outlined his plans for 
providing “greatly expanded day-care center facilities . . . for the 
children of welfare mothers who choose to work.” 8' For courts to 
allow employers to arbitrarily refuse to employ women with pre-school 
age children would run counter to the President’s and Congress’ efforts 
to enable and encourage such women to work.

8’ I nt. Rev. Code of 1954, §214. The amount of the exemption cannot exceed $900. 
Id. § 214 (b)(1). It is reduced to the extent that the taxpayer's adjusted gross income 
exceeds $6,000. Id. § 214 (b) (2) (B).

83 42 U.S.C. §2711 (Supp. V, 1970). A minimum percentage of females must be 
maintained in the program. Id. § 2728(b).

84 42 U.S.C. § 625 (Supp. V, 1970).
85 Id. Child welfare services are an integral part of the legislative scheme to provide 

aid to low income families. See 42 U.S.C. §§ 601-26 (Supp. V, 1970).
8' Weekly Compilation of Presidential Documents, vol. 5, no. 32, at 1108 (August 11, 

1969).
87 Since 75-80 percent of the corporation's trainees are women, sex cannot be a BFOQ 

as applied to all women. Whether or not the BFOQ can be applied to less than all of 
a protected group is a question in itself.

88 The issue of sex as a BFOQ for the job of assembly trainee was never reached by 
the district court or the court of appeals.

8” Weeks v. Southern Bell Tel. & Tel. Co., 408 E.’d 228 (5th Cir. 1969) ; see notes 
53-56 supra and accompanying text.

Applicability of the BFOQ Exception. Assuming that an em
ployer's refusal to hire women with pre-school age children while 
hiring men in the same group is found to constitute sex discrimination 
as prohibited by title VII, and assuming that the BFOQ can be applied 
to less than all of a protected gtoup187 the corporation may then seek to 
establish the male sex as a BFOQ for those applicants for employment 
who are parents of young children.— Under the Fifth Circuit's own 
standard as set forth in If^e^eC^,8” in order to establish sex as a BFOQ 
for the job the corporation must prove by factual evidence that all or 
substantially all women with pre-school age children are unable to per
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form the duties of an assembly trainee?" In its brief presently before 
the Court, the corporation suggests that such a BFOQ could be based 
upon data showing that “women with children are more likely to have 
a higher frequency of absenees" than are women without children.90 91 
However, since the corporation is discriminating between women with 
voung children and men with young children, any comparison between 
women with children and ^^(^men without children appears to be irrele
vant. Moreover, it has been argued that even a comparison between 
women with young children and men with young children is relevant to 
the BFOQ test only to the extent that it tends to show whether all or 
substantially all women with young children are unable to perform the 
duties of an assembly trainee, for “even if it could be proved . . . that 
women who are parents of pre-school age children are absent from 
work more often than men who are parents of such children, an assump
tion that an individual woman would likely follow that pattern is a for
bidden basis for refusing to hire her.” 92

90 The corporation refers to the BFOOQ as “a reason justifiable in business terms for 
the specific difference in treatment.” Brief for Respondent at 28, Phillips v. Martin 
Marietta Corp., 397 U.S. 960 (1970) (No. 73), granting cert, to 411 F.2d 1 (5th Cir. 
i:.A9). Apparently the corporation is confusing the BFOQ with the “business necessity”” 
rule. ' The latter is relevant only to the initial determination under title VII, i.c., 
whether the alleged discrimination is covered bv title Mil. Sec notes 45-48 supra.

9’ Brief for Respondent at 28-29 n.4, Phillips v. Martin Marietta Corp., 397 U.S.. 960 
(1970) (No. 73), granting cert, to 41’ F.2d 1 (5th Cir. 1969).

92 Brief for Human Rights for Women. Inc. as Amicus Curiae at ’, Phillips v. Martin 
M-rietta Corp., 397 U.S. 960 (1970) ■ No. 73), granting cert, to 41’ F.2d 1 (5th Cir. 
1969).

93 W omen’s Bureau, U.S. Dept. of I . abor, Facts About Women’s Absenteeism and 
Labor Turnover 9 (196*9).

Comparisons of employment charactcrittict are not unfavorable to 
women. On the basis of comprehensive statistics, the U.S. Department 
of Labor has reported that “[w]omen workers have favorable records 
of attendance and labor turnover when compared with men employed 
at similar job levels and under similar circumstances” 93 and that any cost 
differential between employing men and women workers resulting from 
absenteeism or labor turnover is insignificant. In short, the assumption 
that all or substantially all women with pre-school age children are un
able to perform the duties of an assembly trainee appears to be false. 
Therefore, there seems to be no basis for finding that the male sex is a 
BFOQ for the job of assembly trainee for parents of young children.

In sum, no employer should be permitted to refuse employment to 
women with pre-school age children on the basis of an assumption about 
all such women. An employer must consider each individual’s job abili
ties. This is the mandate of title VII.



recent decision
REASONABLE CARE UNDER THE U.C.C.: 

THE PLEDGEE'S DUTY TO PRESERVE
VALUE OF CONVERTIBLE DEBENTURES

Reed v. Central National Bank (10th Cir. 1970)
When collateral is given by a pledgor as the security for a loan from 

a pledgee, the common law regards the pledgee as the guardian of a 
trust? The pledgee is a fiduciary of the pledgor with respect to the 
collateral.2 He is responsible for exercising reasonable care in the 
preservation of the pledgor’s interest.3 The pledgee is not required to 
sell the collateral upon direction of the pledgor.4 even if he has notice 
of a probable decline in the value of the collateral.5

The hybrid nature of a convertible debenture may require special 
treatment when this type of security is pledged as collateral. Like a 
debt, a debenture represents an obligation of the corporation to pay 
a sum certain at a future date, together with periodic intetest. Thus. 
a debenture is similar to a bond having a minimum value and providing 
a fixed return on an investment. At the same time, a debenture grants 
the holder the option of converting the bond into common stock of 
the corporation at a fixed price prior to a predetermined redemption 
date.' If debentures are called by a corporation prior to their redemp-

1 See In re Pan Am. Life Ins. Co., 88 So. 2d 410, 415 (La. Ct. App. 1956); Dibert v. 
D’Arcy. 248 Mo. 617, 647-48, 154 S.W. 1116, 1125 (1913); Thelin v. Intermountain 
Lumber & Builders Supply, Inc., 392 P. 2d 626, 628 (Nev. 1964).

2 See Easton v. German-American Bank, 127 U.S. 532, 537 (18818); note 8 infra and 
accompanying text.

3 See notes 40-47 infra and accompanying text.
4 First Trust & Deposit Co. v. W. W. Conde Hardware Co., 47 Mise. 2d 338, 341-42, 

262 N.Y.S.’d 565, 568-69 (Sup. Ct. 1965); see note ’1 infra and accompanying text.
5 Hunter v. First Nat’l Bank, 172 Ind. 62, 66-67, 87 N.E. 734, 736 l10°0).
6 As the market price of the common stock rises, the value of the debenture in

creases proportionately. Because the investor receives both guaranteed yield plus the 
opportunity to buy common stock, the corporation is able to market these securities 
with a lower interest rate than a straight debt issue. In addition, the corporation can 
restrict its obligation by issuing the debentures unsecured by collateral and subordinated 
to other debts of the corporation. Protection against a decline in the market rate of 
interest may be obtained by resetving the option to call the bonds for redemption prior 
to the expiration date.

A convertible debenuture is genetally issued in bearer rather than registered form. 
Bearer form eliminates the necessity of keeping records of the security holders and of 
satisfying the periodic obligations personally. The investor collects interest payments 
by presenting coupons detached from the bonds. Furthermore, all communications 
by the corporation may be handled by public notice.

[ 240 1 
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tion date, the question arises whether a pledgee-bank has a duty to 
the pledgor to convert the securities.

In Reed v. Central National Bank? the pledgee-bank was held to 
have breached its statutory duty of reasonable care7 8 by failing to con
vert debentures after receiving notice from the pledgor that the bonds 
had been called.9 10 11 12 Plaintiff Reed had secured a loan for $9,886 in order 
to purchase (face value) 4% percent Collins Radio Company

7 421 F.2d 113 (10th Cir. 1970). rev'g No. Civ-67-3’4 (W.D. Okla. 1969).
8 Okla. Stat. Ann. tit. 12A, § 9-207 (1963). This provision is taken from the Uniform 

Commercial Code which has been enacted in 49 states and the District of Columbia 
and which provides:

(1) A secured party must use reasonable care in the custody and preservation 
of collateral in his possession. In the case of an instrument or chattel paper 
reasonable care includes taking necessary steps to preserve rights against 
prior parties unless otherwise agreed.

* # ♦ ♦

(3) A secured party is liable for any loss caused by his failure to meet any 
obligation imposed by the preceding subsection but does not lose his security 
interest.

Uniform Commercial Code § 9-2(07(1), (3).
9 42’ F.2d at 118.
10 Id. at 114-15. (The price of the debentures reflected the market value of the 

common stock into which they were convertible.)
11 Id. at 1’5. By the terms printed on the face of the debentures the last day for 

conversion was July 20, or five days prior to the redemption date. No notice was per
sonally received by either Reed or the bank.

12 Id. “I would like to exercise subject right on that date.” The district court found 
this language equivocal rather than an explicit order. The appellate court held the 
letter sufficient to apprise the bank of plaintiff’s intentions. Id. at 117.

’3 After the market crash of 1929. the Federal Reserve Board of Governors became 
aware that investors were speculating with too little equity or margin. Regulations T 
and U were established to set a maximum loan value on securities. In 1966, while there 
was no margin requirement for the purchase of bonds, an investor was required to 
advance 70 percent on debts incurred to buy common stock.

Therefore, although the market value of the debentures was sufficient to cover Reed’s 
original loan, he had to advance additional capital in order to convert the bonds to 
common stock. The bank was under the impression that there was only a 50 percent 
margin requirement; thus, Reed posted §4,300. Id. at 115.

H Id. This communication followed a previous letter from the bank suggesting sale 
of the security and payment of the demand note.

debentures convertible into ’45.44 shares of common stock.™ The de
bentures were pledged as collateral for the loan from the Central Na
tional Bank. By public notice, the debentures were called for redemp
tion on July 25, 1966.’’ On June 20, Reed notified the bank of his 
desire to convert the bonds.™ Seven days later, the bank replied, noting 
that if the debentures were converted Reed would not have sufficient 
equity to meet Federal Reserve margin requirements on pledged securi
ties13 and recommending that the bonds be sold.^ Promising to recover 
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margin requirements, plaintiff again requested that the bonds be con- 
verted.15 The bonds were never converted or sold by the pledgee
bank and were subsequently redeemed by the corporation for $4,172.'8. 
The value of the bonds in terms of common stock on the conversion 
date was $0,3°°.1f.|6

The U.S. District Court for the Western District of Oklahoma found 
that plaintiff’s letters constituted neither an order to the bank to con- 
vert.17 nor an agreement based on a meeting of the minds?8 Absolving 
the bank of negligence, the court instead held Reed negligent in the 
manner in which he conducted the transaction. Elaborating, the court 
stated that no duty, statutory or otherwise, compelled the bank to con
vert the bonds into common stock?”

On appeal, the United States Court of Appeals for the Tenth Cir
cuit found that Reed’s unambiguous direction to convert coupled with 
his advance of additional capital to cover margin requirements relieved 
Reed of any charge of negligence and placed the Central National 
Bank on notice of the impending situation.’0 The direction from Reed 
to convert was held insufficient in law to charge the bank with any 
subsequent loss of value.d Thus, the bank’s failure to comply with the

15 Id. “I would like to convert the subject debentures to 145.44 shares of common 
stock by increasing my equity to meet the 50 per cent marginal requirements of the 
Federal Reserve. I will deposit $4,3°0.°° to cover said requirements within two weeks.” 
The bank accepted the additional collateral, but improperly credited it to Reed's check
ing account. Further, the bank took no action to convert. Id. at 115-16.

1' Id. at 118.
17 Reed v. Central Nat’l Bank, No. Civ-'7-314 (W.D. Okla. 1969). This finding was 

based on the determination that Reed’s letters did not state the eotreet conversion date 
nor explicit directions of when and how the bonds were to be converted. Yet, the 
debentures in the possession of the bank contained on their face precise instructions on 
the manner and terms of conversion. See Reply Brief for Appellant at 2, Reed v. 
Central Nat’l Bank, 421 F.2d 113 (Wth Cir. 1970). In addition, the appellate court found 
no evidence to show that the bank would have acted differently if Reed had noted the 
correct date. 421 F.2d at 116.

18 Absent an agreement to sell, a bank cannot be held for the subsequent decline in 
value of the collateral. See, e.g., Dorsey v. Reconstruction Fin. Corp., ”6 F. Supp. 31, 
34 (ND. Ill. 1951); First Nat’l Bank v. Hattaway, 172 Ga. 731, 735, 158 S.E. 565, 567 
(1931); National Bank v. Gallagher, 243 Ky. 740, 743-44, 4” S.W.’d 1006, 1007-08 (Ct. 
App. 1932); First Wis. Nat’l Bank v. Pierce, 227 Wis. 581, 592-”3, 278 N.W. 451, 456 
(1938). See also notes 35-37 infra and accompanying text.

1” No. Civ-'7-314 at 2-3. Finding no agreement to convert, the district court 
adhered to a strict construction of common law rules.

20 421 E.2d at 117-18.
21 Although pledge contracts may allow the pledgee the right to sell the collateral at 

his option, the pledgor is still powerless to compel the sale. See, e.g., Conlcw, Inc. v. 
Newman, 240 App. Div. 51 1, 512, 270 N.Y.S. 695, 696 (1934); Gordon v. Mitchell. 320 
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pledgor’s instructions was immaterial. Rather, the issue was whether 
the bank had exercised “reasonable care in the custody and preservation 
of collateral” as required by § 9-207 of the Uniform Commercial Coded2 
The official Code comment notes that this standard imposes the same 
common law duty of the pledgee to preserve collateral in his custody.* 22 23 24 * 26 
Voting the substantial disparity between the redemption value of the 
debentures and the value of the common stock on the conversion date, 
the appellate court recognized this duty as extending to the preserva
tion of the value, as well as the physical characterittlct, of the col- 
lateral.24 The trial court’s decision was reversed and the bank was held 
to have breached the duty of reasonable care by failing to act after 
notice from the pledgor.2’

Pa. 277. 182 A. 386 (1936); TIadetmcn’s Nat’l Bank v. Cummings Bros. Co., 306 Pa. 280, 
283. 159 A. 4’2, 4’4 (1932).

Some courts have also held that a subsequent agreement by the pledgee to sell the col
lateral is not binding, due to lack of consideration for the new promise. See, e.g., Na
tional Bank v. Valcntich, 343 Pa. 132. 22 A.2d 724 (1941); Hickey v. Wyoming Bank 
& Trust Co., 334 Pa. 3’0. 6 A.2d 62 (1939); Gordon v. Mitchell, 320 Pa. 277, 182 A. 386 
(1936). Other courts hold the pledgee liable for negligence rather than for breach of 
contract when the pledgee failed to perform an act agreed upon. See Johnson v. First 
Nat’l Bank, 53 Ga. App. 56. 184 S.E. 915 (1936); Melvindale State Bank v. Eckfeld, 283 
Mich. 1'9, 277 N.W. 8'6 (1938).

22 See note 8 supra.
23 Uniform Commercial Code, § 9-207(1 ), Comment 1. Courts have expressed the 

degree of care in various terms. See, e.g., Carter v. McClain, 2’5 Iowa 19. 22, 244 N.W. 
6'1, 673 (1932) (the care of an ordinarily prudent man in the conduct of his own 
business); Alexander v. Glass, 298 Mich. 483, 489-90, 299 N.W. 155. 157 (1941) (ordinary 
care); Horne v. Loughman, 264 App. Div. 124. 125, 34 N.Y.S.2d 634, 636 (Sup. Ct., 
1942) (reasonable diligence).

24 421 F.2d at 117.
2S/J. at 118.
26 5 UCC Rep. Scrv. 535 (Mass. Super. Ct. 1967).
2' Traverse borrowed $42,000 from Libertv as part of the $59,446.88 purchase price 

of S25,0°0 (face value) 4% percent Boeing Company debentures convertible into 80° 
shares of common stock. The debentures were in bearer form; thus, notice of the re ■ 
demption call was by publication. As in Reed, neither partv received personal notice. 
Id. at 536-37.

28 Id. at 538. The court held that rhe conflicting testimony on whether the pledgor 
had notified the bank of the call and had instructed it to convert was not material. Id.

The Reed decision is based on the only other cases to interpret the 
duty of care required of a pledgee holding convertible securities. In 
Traverse v. Liberty Bank & Trust Co.,26 plaintiff sought declaratory re
lief when the pledgee-bank did not convert debentures following a call 
for redemption by the corporation.27 28 The redemption value was a little 
over whereas the stock into which the bonds could have
been converted was worth about $78,666.2a The great difference in 
these values caused the court to weigh heavily those aspects of the 
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value of the debentures derived from the combination of convertibility 
and high stock value.2” The court concluded that the convertible 
clh^^^<etctistic of a debenture must be considered in determining 
whether a pledgee has exercised due care in preserving this kind of 
collatetal.30

Similarly, in Grace v. Sterling, Grace Co?A the court emphasized 
the substantial loss experienced by the pledgor when debentures were 
redeemed for approximately half the value of the common stock into 
which they were convertible.* 30 31 32 The court held that to preserve the 
value of such securities may require more than just to stand by and 
wait for payment by the corporation.33 34 The impending conversion date 
charged the pledgee with a duty to protect the pledgor against a rea
sonable foreseeable loss.34

’” Id. at 540.
30 Id. at 539-40.
31 30 App. Div. 2d 61, 289 N.YS.2d 632 (19'8).
3’ Plaintiff pledged $25,°°° Gardner-Denver Company 4!4 percent convertible beatet 

debentures to Sterling, a broker, who tepledged them to Cleveland Trust Company as 
partial collateral for a $55°,°°° loan. While Grace was abroad the company called the 
debentures for redemption on October 1, 1964. No action was taken by Sterling or the 
trust company. The bonds were subsequently tedeemed for $25,0°0, whereas the value 
of the stock through a conversion would have been $49,40°. The lower court granted 
summary judgment against the broket-pledgee, but dismissed the action against the 
tepledgec on the ground that no privity of contract existed between the ^pledgee and 
the pledgor. Id. at 62-63, 71, 28” N.Y.S.’d at 636-37, 644.

The appellate court, upholding the liability of Sterling, refused to absolve the trust 
company on the basis of the lack of privity. A remand was ordered to determine which 
party was ultimately liable. Id. at 65, 28” N.Y.S.’d at 638-39, relying on MacPherson v. 
Buick Motor Co., 217 N.Y. 382, 111 N.E. 1050 (191') and Glanzer v. Shepard, 233 N.Y. 
236, 135 N.E. 275 (1922). See generally 37 Cincinnati L. Rev. 833 l10'8).

33 30 App. Div. 2d at 64-65, 289 N.Y.S.’d at 638.
34 Id. at 68, 289 N.Y.S.2d at 641.
35 See Warfield v. Adams, 215 Mass. 506, 515, 102 N.E. 706, 710 (1913); Parrish v. W.R. 

Barringer Co., 175 S.C. 452, 460, 17” S.E. 485, 488 (1935).
3' See note ’1 supra and accompanying text.
37 In City Bank v. Rieker, plaintiff bank sued on promissory notes secured by several 

stocks and mortgages. Rieker counterclaimed for the bank's failure to foreclose on a 
mortgage. In holding for the bank, the court was concerned with forcing the pledgee 

Compelling the pledgee to convert, however, seems contrary to the 
common law which prohibits a pledgee from selling or disposing of 
the collateral prior to default. The pledgee merely holds the collateral 
as security until the pledgor redeems his property by paying his debt 
to the pledgor.35 * To sell prematurely would be a conversion. Even with 
a contractual right to sell the collateral, the pledgee is still able to hold 
as security the collateral bargained for. He need not sell on demand of 
the pledgor,^ nor must he accept substitute collateraL37 The control 
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of the pledgee over the collateral, however, presents particular prob
lems in the case of convertible securities. While bonds have a relatively 
fixed minimum value, stocks can fluctuate considerably; a conversion 
seemingly profitable at the time could subsequently result in an impair
ment of the value of the collateral.38 * 40 A pledgee should not be required 
to take a radical step which might later involve loss.39

to accept a new security, possibly causing additional expenses, unexpected losses and 
unbargained for liabilities. 262 Pa. 28, 104 A. 804 (1918).

38 See Traverse v. Liberty Bank & Trust Co., 5 UCC Rep. Serv. 535, 539 (Mass. Super. 
Ct. 1967).

89 See Grace v. Sterling, Grace & Co., 30 App. Div. 2d 61, 72, 289 N.Y.S.2d 632, 646 
(1968) (dissenting opinion).

40 See Melvindale State Bank v. Eckfeld, 283 Mich. 179, 183, 277 N.W. 876, 878 (1938).
41 See Hibernia Bank & Trust Co. v. Turner, 156 Miss. 842, 850, 127 So. 291, 293 (1930).
42 See, e.g., Easton v. German-American Bank, 24 F. 523 (C.C.S.D.N.Y. 1885), affd, 

127 U.S. 532 (18818); Coleman v. Lewis, 183 Mass. 485, 67 N.E. 603 (1903); City Bank 
v. Ricker, 262 Pa. 28, 104 A. 804 (1918).

43 See, e.g., Erlanger Citizens Bank v. Williams, 286 Ky. 492, 151 S.W.2d 381 (Ct. 
App. 1941); Rock Island Plow Co. v. Cut Bank Implement Co., 101 Mont. 117, 122, 53 
P.2d 116, 119 (1935); Horne v. Loughman, 264 App. Div. 124, 34 N.Y.S.2d 634 (1942). 
If the pledgee is guilty of laches resulting in damages to the pledgor, the paper becomes 
the pledgee’s. The pledgee is accountable for the sum which with reasonable diligence, 
he could have made by pursuing the maker of the collateral paper. Erlanger Citizens 
Bank v. Williams, 286 Ky. 492, 151 S.W.2d 381, 382 (Ct. App. 19*41).

44 See City Bank v. Rieker, 262 Pa. 28, 29, 104 A. 804, 805 (1918).
45See Carter v. McClain, 215 Iowa 19, 244 N.W. 671 (1932). But see Faunce v. 

Schueller, 214 Minn. 412, 418 8 N.W.2d 523, 526 (1943) (no liability for failure to ad
vance money to prevent foreclosures of property); City Bank v. Rieker, 262 Pa. 28, 
104 A. 804 (1918) (no liability for failure to foreclose on pledged overdue mortgage).

46 See Irwin v. Life & Casualty Ins. Co., 50 S.E.2d 354, 358-59 (Ga. 1948) (suit by 
pledgee for foreclosure on destroyed premises barred by failure to collect on pledged 
fire insurance).

Despite these considerations, the common law imposes duties on the 
pledgee beyond mere physical preservation of the collateral; his re
sponsibility extends to the exercise of reasonable care in the protection 
of the pledgor’s interest in the security/o taking into account the nature 
of the property pledged.41 42 43 If promissory notes of third parties are 
pledged as collateral, the pledgee must present the note for payment 
when it becomes due and, where necessary, give proper notice of dis
honor in order to charge solvent endorsers;^ he is liable for any loss 
caused by his failure to exercise reasonable care in the collection of the 
notes.43 Similarly, the pledgee is required to record mortgages of third 
parties to preserve the pledgor’s lien on the property44 * 46 and to fore
close on the mortgage if necessary?5 The responsibilities of the pledgee 
include collecting all amounts becoming due on the collateral; he is 
consequently liable for any injury suffered by the debtor resulting from 
a breach of that duty?6 In essence, the pledgee must protect the debitor’s
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property, for the pledgor himself is prevented from taking the requi
site actions.47

The foremost duty of care, however, remains the preservation of 
form, not value?*  to hold otherwise would make the pledgee an in
surer.4” Nevertheless, in the case of convertible debentures, it must be 
considered that following a call, the bonds can no longer be retained 
in their original form.47 48 * 50 51 52 The debentures must be surrendered to the 
corporation either for stock or for payment.51 When a call occurs, 
the pledgee should consider value in his exercise of reasonable care to 
preserve the security. Analogous are the situations arising from a 
pledged promissory note becoming worthless due to the pledgee’s failure 
to collect it prior to the running of the statute of limitations or the 
closing of bankruptcy proceedings. The pledgee cannot indiscriminately 
hold the collateral in its original form, and he will be held liable for 
maintaining the “form” of a worthless note rather than enforcing the 
note for value.5’ Similarly, when the redemption value of a debenture 
is considerably less than the value possible through conversion. the dutv 
to exercise prudent judgment should compel the pledgee to convert.53 
If the redemption and conversion values are not greatly disparate, a 
pledgee would less likely be charged with the responsibility to con
vert. Furthermore, as in corporate reorganization cases, the pledgee 
may be required either to opt for substitute securities or to retain the 
coilaterai1 but should not be charged for subsequent loss in value if the 
election is a matter of business judgment honestly exercised.54 Finally. 

47 See City Bank v. Ricker, 262 Pa. 28, 30, 104 A. 804, 805 (1918).
48 The court in First Nat’l Bank v. Hattaway held that it was completely the bank's 

option whether to sell the pledged collateral of cotton even in a falling cotton market. 
The decision rested on the distinction between the obligation to collect promissory notes 
to ptesetve rights against third parties and the duty to maintain collateral in the con
dition it was tecelved. 172 Ga. 731, 158 S.E. 565 l1031). The distinction is derived 
from the fact that the collection of promissory notes does not actually disturb the form 
of the collatetal. The pledgor should be equally as comfortable with $1,°°° as with 
a note for that amount, but the sale of collateral having a fluctuating value may result 
in future loss.

4” See Franklin Trust Co. v. Goerke. 116 N.J. 529, 531, 185 A. 3”, 41 (Ct. App. 
193o).

50 See Traverse v. Liberty Bank & Trust Co., 5 UCC Rep. Scrv. 535, 540 (Mass. Super. 
Ct. 1967).

51 See id., Grace v. Sterling, Grace & Co., 30 App. Div. 2d 61, 72, 28” N.Y.S.2d 632. 
641 (1968).

52 See note 40 supra and accompanY^ing text.
53 In Reed, the redemption value was $4,172 compared with a converted value of 

$9,308; In Traverse the debentures were redeemed for $26,°°°, when the common stock 
was worth $78,°°°; in Grace, the $25,0°° bonds had a market value of $49,4”0.

54 See First Bank v. Jones, 156 App. Div. 277, 141 N.Y.S. 304 (1913); First & Am. 
Nat’l Bank v. Whiteside, 207 Minn. 537, 545-48, 292 N.W. 770, 775-76 (1940).
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the imposition of this duty should not be construed as an attempt to 
make the bank an insurer.

The reasoning of the Reed court is unfortunately ambiguous. The 
duty of reasonable care imposed by the Uniform Commercial Code55 
is no new statutory duty. Rather, it is the same standard for determin
ing the negligence of the pledgee at common law, but applied to a 
new form of security, convertible debentures. Moreover, while relying 
upon Traverse and Grace in which the pledgors gave no notice to the 
pledgees,’6 the court found the Central National Bank negligent for 
failing to act after Reed’s notification.’7 Clearly, when the pledgee, 
who has complete control over the collateral, allows convertible securi
ties to lose more than half their value through inaction, he should be 
responsible for the loss, with or without notice from the pledgor.

’5 See note 8 supra.
56 See notes 28. 34 supra and accompanying text.
5" See notes 12-25 supra and accompanying text.
’8 “In many cases a secured party having collateral in his possession may satisfy this 

dun’ by notifying the debtor of any act which must be taken and allowing the debtor 
to perform such act himself.” Uniform Commercial Code § 9-2’', Comment 1.

59S-c Traverse v. Liberty Bank & Trust Co., 5 UCC Rep. Serv. ’35, ’4’ (Mass. Super. 
Ct. 1967).

60 “A secured party' may use or operate the collateral for the purpose of preserving 
the collateral or its value . . . .” Uniform Commercial Code § 9-207(4).

61 Id. § 1-102(3).

Conclusion. In order to avoid liability to the pledgor, a pledgee
may pursue several alternatives. After a call, he may notify the pledgor 
and comply with the pledgor’s decision.’'' If the pledgee receives no 
response, his own judgment should be suffii^^i^nt.’0 Weighing the dif
ference between the conversion and redemption values, he may make 
his judgment accordingly. If the value of the common stock is not 
significantly greater than the redemption value of the bonds, the 
pledgee may be concerned that the value saved through conversion may 
be lost due to the speculative nature of the stock or market conditions; 
thus, he might reasonably sell the debentures to preserve their assured 
value.6’

Judging from the manner in which the cases have arisen thus far, the 
major problem facing a bank is the contingency that it might over
look a call for redemption. If the bank is aware of the call, it may 
possibly be liable no matter how notification was given. A secured 
party’s best protection against this fortuity lies in the pledge agree
ment. While the security agreement cannot disclaim the obligation of 
reasonable care, it can establish appropriate standards.’’ A clause could 
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be inserted stating that the pledgee will not endeavor to keep apprised 
of redemptions or calls. In the event of a call, the pledgor would have 
the responsibility of notifying the secured party of any change he feels 
is necessary to make regarding the collateral, and the pledgee would 
agree to comply with those wishes. By these means, the secured party 
would be judged by a standard of reasonable care only in regard to 
his compliance with the pledgor’s instructions.


