
THE
GEORGETOWN LAW JOURNAL

VOLUME 59 FEBRUARY 1971 NUMBER 3

DISTRICT OF COLUMBIA COURT 
REORGANIZATION, 1970

An Introduction to the District of Columbia Court Reform and 
Criminal Procedure Act of 1970, with a Survey of the Provisions 

on Court Reorganization

Wesley S. Williams, Jr.*

FOREWORD

On July 29, 1970, the President of the United States signed into law 
the District of Columbia Court Reform and Criminal Procedure Act 
of 1970, the so-called “D.C. crime bill.” Thus ended an intensive legis
lative effort which had been underway for almost a year and a half. 
In February and March of 1969, Senator Alan Bible and I introduced 
court reform measures for the District of Columbia—some new, some 
based on proposals entertained during the Ninetieth Congress. In May 
of 1969, the United States Senate Committee on the District of Colum
bia, under my chairmanship, commenced hearings on these proposals. 
Then on July 11, 1969, the first of the President’s proposals on court 
reform and criminal law revision reached the House and Senate District 
Committees. The President’s proposals were in many respects based
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on the earlier measures introduced by Senator Bible and myself, and 
likewise on recommendations of the Committee on the Administration 
of Justice of the Judicial Council of the District of Columbia which 
had supplied testimony for the Senate District Committee hearings.

Continued hearings, negotiations with the Department of Justice, 
drafting, redrafting, and floor debates in both houses of the Congress 
consumed an additional 12 months. I had the privilege of serving as 
floor manager for the legislation during the heated consideration in the 
Senate. The end-product, a legislative compendium of important re
forms, bespeaks effort well spent. In the end, the Congress produced a 
complete reorganization of the judicial branch of the District of Colum
bia government, with an emphasis on achieving speedy justice and mod
ernizing local court management. Equally important, the Congress 
enacted bold and basic reforms in civil and criminal practice.

Enactment of the “D.C. crime bill” anticipated the admonition of 
Chief Justice Warren E. Burger in his address before the American Bar 
Association on August 10, 1970, in St. Louis, Missouri. The Chief 
Justice cautioned, “In the supermarket age we are like a merchant trying 
to operate a cracker barrel corner grocery store with the methods and 
equipment of 1900.” The “D.C. crime bill” assures modern, business
like court management for the local court system, with a centralization 
of nonjudicial, administrative duties in a professional court executive. 
It creates a consolidated and expanded local trial court, with divisions 
of flexible size capable of adjusting to exact and variable court needs. 
The bill also provides means for attracting high quality personnel to 
the bench and to nonjudicial service in the local courts, and provides 
a refined mechanism for ridding the bench of unfit judges.

The “D.C. crime bill” makes significant changes in the laws affecting 
local tax litigation, habeas corpus, and paternity proceedings. Certain 
forms of interlocutory appeals are provided, for both civil and criminal 
cases. The bill substantially amends the local laws relating to personal 
jurisdiction in civil and criminal cases; most notably, the bill contains 
the civil “long-arm” statute originating in the first two articles of the 
Uniform Interstate and International Procedure Act. The crime bill 
touches upon quo warranto and condemnation proceedings. The Hos
pitalization of the Mentally Ill Act is amended in some respects. The 
bill completely overhauls the local coroner’s office, upgrades the office 
of the register of wills, provides for an expansion of the size and duties 
of the District of Columbia Bail Agency, and converts the local legal 
aid agency into a full-fledged Public Defender Service.

Many of the organizational and practice reforms have gone largely 
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unnoticed in the public discussion of this legislation. Even the enumera
tion above is suggestive only. Instead, attention has centered upon 
certain more dramatic features. For example, the “D.C. crime bill” 
provides a modern juvenile code for the District of Columbia, codifying 
recent developments in the law of juvenile court proceedings and in
corporating needed organizational reforms. The bill also contains a com
pletely revised code of criminal procedure for the District—including 
authority for the issuance of so-called “no-knock” warrants, a compre
hensive wiretapping law, and authorization for pretrial detention in lieu 
of bail for certain persons charged with dangerous or violent crimes.

Without question, the moving force behind this bill was the obvious 
need for streamlining the administration of justice in the National Capital 
as part of the legislative response to the District’s rapidly growing crime 
rate. Clearly, however, the legislation will be of no avail unless it is un
derstood and intelligently administered by the local bench and bar. 
Fhe informed cooperation of local judges and lawyers is the key to the 
benefits envisioned. For these reasons, I welcome the article which 
follows, and commend it to the attention of the legal community of 
the District of Columbia—indeed, to the attention of all persons interested 
in judicial administration and civil and criminal practice reform. The 
court reorganization section of the “D.C. crime bill” is of such impact 
as to warrant this extended review.

Fhe author of this article is intimately acquainted, from personal 
experience, with the development of the conference report on the crime 
bill and, indeed, with the full 17-month legislative process. The author 
has here faithfully reconstructed the terms of the legislation and pro
vided some important insights into the legislative process which pro
duced it. In addition, he has occasionally objectively questioned the 
bill’s substance, as professional candor would require. To my way of 
thinking, the “D.C. crime bill” is constitutionally sound in every detail; 
I have uniformly maintained, however, that reasonable men may differ 
as to the constitutionality of some few features. Some of the more per
plexing questions posed by the legislation simply cannot be settled 
satisfactorily without litigation.

Apart from questions of constitutionality, I have also maintained 
that the final version of the “D.C. crime bill,” like any controversial 
legislation, contains numerous compromises. Certain amendments (tech
nical and substantive) which I favored were not and could not be 
adopted; the legislation contains certain amendments which in isolation 
I would disfavor. Nevertheless, the bill as a whole and in most of its 
particulars holds the promise of forestalling the collapse of Washing
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ton’s overburdened and overwhelmed judicial system. The bill as a 
whole provides essential court reforms which might appropriately be 
seized upon by other jurisdictions, especially those including urban 
centers.

Finally, this foreword would not be complete without an expression 
of appreciation for the generous cooperation to date of many and 
varied organizations and individuals in the legal community of the 
District of Columbia. To mention but a few, the Committee on the Ad
ministration of Justice, various committees of the Bar Association of 
the District of Columbia, and the Bar Association’s Young Lawyers 
Section provided invaluable assistance in developing aspects of the 
legislation. The Office of Criminal Justice Planning in the District of 
Columbia and, most notably, Chief Judge Harold FI. Greene of the 
District of Columbia Court of General Sessions (as of February 1, 1971, 
the Superior Court of the District of Columbia) have assumed im
portant leadership roles in the technical planning and orientation which 
must proceed a successful reorganization of the courts.

With the informed cooperation of every member of Washington’s 
legal community, the potential of the District of Columbia Court Reform 
and Criminal Procedure Act of 1970 will be realized.

JOSEPH D. TYD1NGS 
UNITED STATES SENATOR
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DISTRICT OF COLUMBIA COURT REORGANIZATION, 1970

An Introduction to the District of Columbia Court Reform and 
Criminal Procedure Act of 1970, with a Survey of the Provisions 

on Court Reorganization

Introduction

There is often a tendency to overestimate the impact of legislation 
on any given problem or on the public. The “problem” and the driving 
force behind the District of Columbia Court Reform and Criminal 
Procedure Act of 19701 was the ever-increasing rate of crime in the 
National Capital,2 a fact which partly explains why this lengthy statute 
with its lengthy name very early became popularly identified as the 
“D.C. crime bill.” Uncharacteristically, however, few have suggested 
that the “D.C. crime bill” will quickly solve the “problem.” Persons 
knowledgeable in the administration of justice are fully aware that crime 
is the product of many forces: ghettos, hopelessness, frustrated expec
tations, narcotics, and years of neglect in allocating financial and other 
human resources to police, courts and rehabilitation.

1 Pub. L. No. 91-358, 84 Stat. 473. Title I of the Act will be referred to as D.C. 
Court Reorganization Act, or simply Court Reorganization Act.

2 See, e.g., H.R. Rep. No. 91-907, 91st Cong., 2d Sess. 3-4, 14-20 (1970). The section 
of the report entitled “Purpose of the Bill” commences as follows: “The purpose of 
this bill is to give to the people in Washington, its citizens, and those temporarily 
sojourning here, as well as the millions of visitors who come here annually, some 
measure of surcease from the ever-growing criminal element which too long, out
rageously and indefensibly, has been a threat to life, limb and property in the District 
of Columbia.” Id. at 3. The Senate report on S. 2601 contains similar language: “S. 2601 
as amended by this committee constitutes a vital measure for the reduction of crime 
committed in the National Capital, as the bill’s principal purpose is to improve the 
administration of justice in the District of Columbia, especially in the area of criminal 
law.” S. Rep. No. 91-405, 91st Cong., 1st Sess. 3 (1969).

3 For a partial catalogue of House “solutions” which were deleted from the legisla
tion by the I Iousc-Scnate Conference Committee, see Senate Comm, on the District 
of Columbia, 91st Cong., 2d Sess., Statement of the Managers of the Part of the 
Senate Submitted Regarding the Conference Action Upon S. 2601, The President’s 
Crime Legislation for the District of Columbia 3-5 (Comm. Print 1970) [hereinafter 
cited as Senate Statement of Managers], reprinted in 116 Cong. Rec. Si 1,383-94 (daily 
ed. July 15, 1970).

4 Compare D.C. Court Reform & Criminal Procedure Act of 1970, § 205, 84 Stat. 600 
(continuing mandatory minimum sentencing for second and subsequent convictions of 
armed violent crime) rudth id. § 131, 84 Stat. 545 (providing a more humane, civil 
alternative to prosecution for certain intrafamily offenses).

The solution to the “problem” is conceived differently by different 
persons;3 and many viewpoints, from those which identified the central 
issue as an excess of “permissiveness” to those which see a complex social 
issue, are somehow represented in the new statute.4 The primary effect 
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of this Act, however, has been to deal with the crime problem at the 
judicial stage. This includes a major reorganization and expansion of 
the District’s court system,5 and a stiffening of its criminal laws and 
procedures.6 Needless to say, a number of provisions in the new law 
lave been surrounded in controversy.7

Although the real impact of these reforms and innovations will not 
be immediately perceived in the community, the impact upon the prac
tice of law in the District of Columbia undoubtedly will be dramatic 
for all attorneys who engage in criminal and civil practice beyond 
government contract and agency work. The principal achievement of 
title I of the statute, after all, is to create an entirely new local court 
system of general jurisdiction, independent of the federal judiciary.

Title I provides for the eventual transfer of jurisdiction over all local 
civil and criminal matters to the new court system.8 The Court Re
organization Act thereby places the District’s federal courts on a par 
with federal courts elsewhere.9 The United States District Court for 
the District of Columbia will have jurisdiction, generally, where there 
is diversity of citizenship or where a federal question is presented.10 
Moreover, federal question jurisdiction is redefined to exclude questions 
arising under District of Columbia statutes—that is, under laws of the 
United States applicable exclusively to the District of Columbia.11

Thus, Washington attorneys engaged in ordinary civil and criminal 
practice in the future will spend most of their time in litigation in the 
new superior court. Many of the procedures will be the same. The local 
courts, for instance, will continue to operate under the federal rules of

*ld. tit. I, 84 Stat. 475 (1970;.
*ld. tit. II, 84 Stat. 598 (1970).
7 See Hearing on S. 2601 Before the Senate Comm. on the District of Columbia, 91st

Cong., 2d Sess., pt. 9, at 2076-88 (1970) (statement of Senator Ervin, Mar. 23, 1970). 
An account of the last round of House and Senate debates on the legislation prior to 
final enactment may be found as follows: 116 Cong. Rec. H6721-44 (daily ed. July 15, 
1970); id. Si 1,379-80, 11,383-94, 11,402 (daily ed. July 15, 1970); id. Si 1,629-30, 11,632-95 
(daily ed. July 17, 1970); id Si 1,708-09, 11,742-61 (daily ed. July 20, 1970); id. 
Sil,785-86, 11,827-34, 11,841-56, 11,864-71 (daily ed. July 21, 1970); id. Sil,873-84, 
11,916-30, 11,938-49 (daily ed. July 22, 1970); id. Si 1,961-69, 11,971-73, 11,994-12,030
(daily ed. July 23, 1970).

8 D.C. Court Reorganization Act § 111, 84 Stat. 480, to be codified as D.C. Code 
Ann. §§ 11-721, -722, -921 to -923.

9 See id. § 111, 84 Stat. 476, to be codified as D.C. Code Ann. 11-301, -501 to -503.
10See id. § 111, 84 Stat. 476, to be codified as D.C. Code Ann. § 11-501; see 28 U.S.C. 

§§ 1331, 1332 (1964).
11 D.C. Court Reorganization Act § 172(c)(1), 84 Stat. 590, amending 28 U.S.C. 

§ 1363 (1964).
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procedure.12 However, there will be many changes, from long-arm 
service of process13 to practice in the new family division of the city’s 
superior court.14

12 Id. § 111, 84 Stat. 481, to be codified as D.C. Code Ann. § 11-743, -946.
13 Id. § 132, 84 Stat. 548, to be codified as D.C. Code Ann. §§ 13-423, -424.
14 See id. § 111, 84 Stat. 488, to be codified as D.C. Code Ann. § 11-1101; id. § 121, 

84 Stat. 522, to be codified as D.C. Code Ann. §§ 16-2301 to -2337, -2341 to -2348; id. 
$ 131, 84 Stat. 545, to be codified as D.C. Code Ann. §§ 16-1001- to -1006; id. § 145(e), 
84 Stat. 557, amending D.C. Code Ann. §§ 16-901, -916, -918 (1967).

15 The Act provides that its effective date, especially for transfer of jurisdiction,
is the first day of the seventh calendar month beginning after the date of the enact
ment. D.C. Court Reform & Criminal Procedure Act of 1970, 199(a), 199(c),
901(a), 84 Stat. 597. The Act became law on July 29, 1970; thus its effective date is 
February 1, 1971.

16 The 30-month transitional period commences on the effective date of the Act, 
February 1, 1971, and terminates on August 1, 1973. See D.C. Court Reorganization 
Act § 111, 84 Stat. 476, to be codified as D.C. Code Ann. §§ 11-501, -921.

17 The legislative history contained in Public Law 91-358 is incomplete and thus 
misleading. Pub. L. No. 91-358, 84 Stat. 668 (July 29, 1970). A more complete list 
of reports follows in this introduction. As for materials in the Congressional Record, 
additional reference should be made to proceedings at the time of the passage of 
each of the Senate bills (enumerated in the introduction infra) which wore included 
in the final Senate amendment sent to House-Senate conference.

18 H.R. Rep. No. 91-1303, 91st Cong., 2d Sess. 1-218 (1970).
is Id. at 219-43.

This article provides an overall view of the new court system, in
cluding questions relating to the interaction of the federal and local 
courts of the District, and a relatively brief analysis of the transfer of 
jurisdiction as of the effective date of the Act15 and during the 30-month 
transitional period.16 Its object is to help familiarize the bar with the new 
law. Although some attention will be given to the larger questions of 
constitutionality, the basic goal is an understanding of the statute, its 
breadth and its limits. Through references to legislative history, this 
article also will provide some necessary insights into apparent legislative 
intent.

By way of further background, some mention should be made re
garding the official documents which comprise the principal legislative 
history of the District of Columbia Court Reform and Criminal Pro
cedure Act.17 The only comprehensive description of the final version 
of the legislation is contained in the Senate Statement of Managers. 
This statement also details the differences between the Senate legislation 
submitted to conference and the final report of the House-Senate com
mittee of conference18 *—just as the House Statement of Managers™ de
tails the differences between the blouse legislation submitted to con
ference and the conference report itself.
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The legislation actually submitted to the House-Senate committee of 
conference consisted of House amendments (in the form of a substitute 
bill with a new title)20 to S. 2601 to reorganize the courts of the District 
of Columbia,21 and of a Senate amendment (in the form of a substitute)22 
to the House amendments. The House amendments consisted principally 
of H.R. 16196 as reported by the House Committee on the District of 
Columbia23 and subsequently amended on the floor of the House of 
Representatives.24 The House committee published a single basic re
port on H.R. 16196.25 Other germane reports include those on H.R. 
8 8 6 826 authorizing the District of Columbia to enter the Interstate Com
pact on Juveniles, eventually included in H.R. 16196;27 and on H.R. 
1647628 to permit kiteflying in the District of Columbia, eventually in
cluded in substance in the conference version of S. 2601.29

20 The House amendments were adopted on March 19, 1970. 116 Cong. Rec.
H1956-2090 (daily ed. Mar. 19, 1970). The final House-amended version of S. 2601 
referred to the committee of conference was printed on March 23, 1970. 116 Cong. 
Rec. H2119-75 (daily ed. Mar. 23, 1970).

21 S. 2601, 91st Cong., 1st Sess. (1969), as reported by the Senate Committee on the 
District of Columbia on Sept. 16, 1969, and passed by the Senate on Sept. 18, 1969. 
116 Cong. Rec. S10,593-94 (daily ed. Sept. 16, 1969); id. at S10,778-83 (daily ed. 
Sept. 18, 1969).

22 The Senate amendment was adopted on March 24, 1970. 116 Cong. Rec. S4386-92 
(daily ed. Mar. 24, 1970). This amendment was printed the following day. Id. 
S45O5-62 (daily ed. Mar. 25, 1970).

23 H.R. 16196, 91st Cong., 2d Sess. (1970) (as amended by the House Committee on 
the District of Columbia). This bill was reported on March 13, 1970. 116 Cong. Rec. 
H1841 (daily ed. Mar. 16, 1970).

24 This bill was considered by the full House on March 19, 1970, and variously 
amended at that time. 116 Cong. Rec. H1956-2090 (daily ed. Mar. 19, 1970).

25 H.R. Rep. No. 91-907, 91st Cong., 2d Sess. (1970).
26 H.R. 8868, 91st Cong., 1st Sess. (1969).
27 H.R. Rep. No. 91-373, 91st Cong., 1st Sess. (1969). This measure was incorporated

into the final version of the Act. D.C. Court Reform & Criminal Procedure Act of 
1970, 401-06, 84 Stat. 657.

28 H.R. 16476, 91st Cong., 2d Sess. (1970).
29 H.R. Rep. No. 91-1062, 91st Cong., 2d Sess. (1970). This measure also was in

corporated into the final version of the Act. D.C. Court Reform & Criminal 
Procedure Act of 1970, § 802, 84 Stat. 667, amending D.C. Code Ann. § 22-1117 (1967).

30 The 11 provisions included the following: (1) authorization for the temporary 
assignment of federal district judges to serve when needed on the local trial bench; 
(2) authorization for judges in the District to place appropriate criminal defendants 
on probation without entering a verdict or judgment of conviction; (3) creation 
of a comprehensive Department of Correctional Services in the District of Columbia 
government; (4) deletion of the “emergency” requirement for the rendering of police 
mutual aid as between the District of Columbia and other governments in the 
metropolitan Washington area; (5) a three-year extension of the life of the Commission 
on Revision of the Criminal Laws of the District of Columbia; (6) repeal of the local 

The Senate amendment submitted to conference consisted of 11 
substantive matters30 introduced on the floor of the Senate immediately 
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prior to the adoption of the entire Senate amendment,31 along with the 
text of S. 2601 as reported by the Senate Committee on the District of 
Columbia (and adopted by the Senate in the first session),32 modified, 
however, to include the provisions in other germane legislation reported 
by the Senate District Committee and passed previously by the Senate. 
These other bills included S. 2335, to authorize the District of Columbia 
to enter into the Interstate Compact on Juveniles;33 S. 2602, the District 
of Columbia Public Defender Act of 1969;34 S. 2869, to revise the 
criminal laws and procedure of the District of Columbia;35 and S. 2981, 
to revise the laws of the District of Columbia on juvenile court proceed
ings.36 It should be noted that any comparison of the basic committee 
reports in the two houses of the Congress would have to consist of a 
comparison of the single House report on H.R. 16196 with the five 
Senate reports.

prohibition against the flying of kites; (7) authorization for the Commissioner of the 
District of Columbia to issue health regulations requiring urine-testing for purposes 
of identifying and treating narcotics addicts; (8) selection of a local criminal injuries 
compensation board to compensate victims of criminal acts in the District; (9) a 
local “implied consent” law to aid enforcement of the laws against driving while 
intoxicated; (10) an amendment to the D.C. Insurance Placement Act to require that 
crime insurance be made available in the District of Columbia; (11) and a substantial 
increase in the annual federal payment to the District of Columbia, to assist the local 
government with crime-related programs. 116 Cong. Rec. S4505-62 (daily ed. Mar. 25, 
1970).

31 See note 22 supra and accompanying text.
32 See note 21 supra and accompanying text. The corresponding report is S. Rep. No. 

91-405, supra note 7.
33 S. 2335, 91st Cong., 1st Sess. (1969), as reported by the Senate Committee 

on the District of Columbia on Sept. 16, 1969, and passed by the Senate on Sept. 
18, 1969. 116 Cong. Rec. S1O.593 (daily ed. Sept. 16, 1969); id. S10,784-87 (daily ed. 
Sept. 18, 1969). The corresponding report is S. Rep. No. 91-404, 91st Cong., 1st 
Sess. (1969).

34 S. 2602, 91st Cong., 1st Sess. (1969), as reported by the Senate Committee on 
the District of Columbia on Nov. 19, 1969, and paseed by the Senate on Nov. 21, 
1969. 116 Cong. Rec. S14,600 (daily ed. Nov. 21, 1969); id. S14,818-20 (daily ed. 
Nov. 21, 1969). The corresponding report is S. Rep. No. 91-548, 91st Cong., 1st 
Sess. (1969).

35 S. 2869, 91st Cong., 1st Sess. (1969), as reported by the Senate Committee 
on the District of Columbia on Nov. 18, 1969, and passed by the Senate with further 
amendments on Dec. 5, 1969. 116 Cong. Rec. S14,499 (daily ed. Nov. 18, 1969); id. S15,739- 
51 (daily ed. Dec. 5, 1969). The corresponding report is S. Rep. No. 91-538, 91st Cong., 
1st Sess. (1969).

30 S. 2981, 91st Cong., 1st Sess. (1969), as reported by the Senate Committee 
on the District of Columbia on Dec. 18, 1969, and passed by the Senate on Dec. 
22, 1969. 116 Cong. Rfc. Si7,222 (daily’ ed. Dec. 18. 1969); id. S17,484-93 (daily ed. 
Dec. 22, 1969). See id. Si7,606-23 (dailv ed. Dec. 22, 1969). The corresponding report 
is S. Rep. No. 91-404, 91st Cong., 1st Sess. (1969).

The hearings in the House of Representatives on the many facets of, 
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and incorporated into, the District of Columbia Court Reform and 
Criminal Procedure Act of 1970 were, of course, before the House Com
mittee on the District of Columbia.37 The equivalent legislative hear
ings in the Senate were before the Senate District Committee; these 
hearings were published in a series entitled Crime in the National 
Capital.38 Parts 3, 4, 6, 7, and 9 relate specifically to substantive pro
visions of the Act,39 whereas parts 1, 2, 2A, 5, and 8 consist of more 
general background.40

37 Hearings Before Subcomms. Nos. 1 and 3 of the blouse Comm, on the District 
of Columbia, 91st Cong., 1st & 2d Sess. (1969-70). These hearings were published 
in two volumes. The principal volume is divided into two parts; part II is con
tinued, however, in the second volume, which is technically entitled Supplement to 
Hearings Before Subcomm. No. 3. The principal volume and the supplement are 
hereinafter cited as House Hearings and House Hearings (Supplement), respectively.

38 Hearings Before the Senate Comm, on the District of Columbia, 91st Cong., 
1st & 2d Sess. (1969-70).

39 These volumes are cited hereinafter as Senate Hearings, followed by a notation 
of the relevant part. Part 3 relates generally to the reorganization of the District 
of Columbia courts; part 4 to criminal law and procedure; part 6 to pretrial de
tention; part 7 to juvenile court proceedings; and part 9 to the House passed version 
of the omnibus anticrime legislation for the District as sent to the joint House-Senate 
committee of conference. It should be noted, however, that discussion at any given 
hearing was not always limited to the formal subject; some overlapping discussion 
among parts of the series resulted from Senate consideration of several proposals 
at different times in connection with different bills.

40 Part 1 generally relates to implementation of the recommendations of the 
President’s Commission on Crime in the District of Columbia, and to regional aspects 
of the crime problem; parts 2 and 2A relate to drug abuse in the Washington area; 
part 5 to delinquency and crime in the District of Columbia schools; and part 8 
to regional aspects of crime.

41 The Act is 196 pages long in public law form, with substantive and conforming 
amendments affecting most of the titles of the District of Columbia Code.

42 Pub. L. No. 91-358, 84 Stat. 473.
43 H.R. Rep. No. 91-1303, 91st Cong., 2d Sess. 1-218 (1970).
44 91st Cong., 2d Sess. (1970).

Finally, it was inevitable, with legislation as extensive and intricate 
as the District of Columbia Court Reform and Criminal Procedure
Act,41 that debilitating errors of a technical nature would survive the 
legislative process. So it was that the legislation signed into law by the 
President on July 29, 1970,42 actually consisted of the report of the com
mittee of conference on S. 2601,43 as amended by Senate concurrent 
resolution 75 (to make technical corrections in the enrollment of S. 
2 601).44 Other technical corrections of the Act were dealt with subse
quently in the form of a Senate amendment to H.R. 13564 (to provide 
that in the District of Columbia one or more grantors in a conveyance 
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creating an estate in joint tenancy or tenancy by the entireties may 
also be one of the grantees).45

45 This bill was approved on Dec. 7, 1970. Pub. L. No. 91-530, 84 Stat. 1390.
46 D.C. Court Reorganization Act § 111, 84 Stat. 475, to be codified as D.C. Code 

Ann. § 11-101.
47 D.C. Code Ann. § 11-101 (1967). References to the “former” District of Colum

bia Code arc intended to denote the Code as in force on the day prior to February
I. 1971, the effective date of the D.C. Court Reorganization Act.

48 It is not altogether clear why the enumeration in the Court Reorganization Act 
includes some courts in the District of Columbia and excludes others. It may be 
that the enumeration is a listing of those courts in the District which are vested 
with judicial power to be exercised over local matters, as opposed to federal matters, 
after the effective date of the Act. The basis for this construction is that the Act 
as a whole consists of a judicial code which applies only to the District of Columbia; 
in other words, it relates solely to the disposition of local matters. Construed in 
this way it is clear why the enumeration does not include the United States Court 
of Claims, the United States Court of Customs and Patent Appeals, the Tax Court 
of the United States, and the United States Court of Military Appeals, since unlike 
the five courts which are mentioned in the enumeration, none of the four courts 
which are not mentioned will have jurisdiction over local matters at any time.

Failure of the Act to mention these four courts may not be explained in terms 
of the more familiar distinction between legislative courts established pursuant to 
article I of the Constitution and constitutional courts established pursuant to article
II. The enumeration prominently includes the local District of Columbia courts, 
none of which is established pursuant to article III. On the other hand, the “judicial 
power in the District of Columbia” may refer to the judicial power of the United 
States both as the federal government and as the local sovereign power of the 
District of Columbia. The omissions may be designed to exclude federal tribunals 
which exercise judicial aspects of what is in essence legislative power, without regard 
to constitutional source of authority. This novel concept of judicial power would 
likewise explain why the District of Columbia Tax Court was not included along 
with the other District of Columbia courts in the equivalent enumeration in the 
former District of Columbia Code. See D.C. Code Ann. § 11-101 (1967).

49 These courts arc the United States Supreme Court, the United States Court of 
Appeals for the District of Columbia Circuit, and the United States District Court 
for the District of Columbia.

Courts and Judicial Power in the District of Columbia

The Court Reorganization Act opens with an enumeration of those 
courts in the District of Columbia which are vested with “judicial 
power.” 46 The enumeration includes the Supreme Court of the United 
States, the United States Court of Appeals for the District of Columbia 
Circuit, the United States District Court for the District of Columbia, 
rhe District of Columbia Court of Appeals, and, unlike the enumeration 
in the former District of Columbia Code,47 the Superior Court of the 
District of Columbia (instead of the District of Columbia Court of 
General Sessions and the Juvenile Court of the District of Columbia).48 49

The principal impact of the Act’s opening provision arises out of the 
distinction between
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Courts.” 50 These courts are stated as having been established, respec
tively, “pursuant to article III of the Constitution” and “pursuant to 
article I of the Constitution.” 51 The opening provision thus manifests 
the intent of Congress to create a judicial branch of the local government 
of the District of Columbia akin to the judicial branch of state govern
ments and similarly independent of, and operating outside of, the federal 
judicial branch.52

50 These courts are the District of Columbia Court of Appeals and the Superior 
Court of the District of Columbia.

51 D.C. Court Reorganization Act § 111, 84 Stat. 475, to be codified as D.C. Code 
Ann. § 11-101.

52 See, e.g., Senate Hearings pt. 3, at 1140 (summary of proposals submitted by 
Attorney General); id. at 1149 (statement of Deputy Attorney General Richard J. 
Kleindienst, July 15, 1969); House Hearings 12 (statement of Associate Deputy At
torney General Donald E. Santarelli, Sept. 22, 1969); S. Rep. No. 91-405, 91st 
Cong., 1st Sess. 4, 18 (1969); H.R. Rep. No. 91-907, 91st Cong., 2d Sess. 23, 34-35 
(1970); Senate Statement of Managers 5.

53 “The Judges, both of the supreme and inferior Courts, shall hold their Offices 
during good Behavior.” U.S. Const, art. Ill, § 1. Tn contrast, the Court Reorganization 
Act states that all local judges “shall serve for a term of fifteen years,” and that 
even the 15-year term is subject to “mandatory retirement at age 70” and to certain 
provisions on involuntary retirement and removal from office. D.C. Court Reorgani
zation Act § 111, 84 Stat, 491, to be codified as D.C. Code Ann. § 11-1502. More 
generally, the Senate Report states that “[b]y creating the local courts under au
thority granted by article I of the Constitution, the local District of Columbia 
court structure is not bound by the provisions found in article III of the 
Constitution.” S. Rep. No. 91-405, supra note 2, at 18.

Compare D.C. Court Reorganization Act § 111, 84 Stat. 481, to be codified as 
D.C. Code Ann. § 11-722 with Keller v. Potomac Elec. Power Co., 261 U.S. 428 
(1923) and Federal Radio Comm’n v. General Elec. Co., 281 U.S. 464 (1930).

55 The Act as originally introduced provided that the “United States or the District 
of Columbia may appeal any . . . ruling made during the trial of a person charged 
with an offense, which the United States Attorney or the Corporation Counsel 
shall certify to involve a substantial and recurring question of law which requires 
appellate resolution .... Such an appeal may be taken after trial, and the appellate 
court shall decide the question of law which has been certified as substantial and 
recurring, but a verdict in favor of the defendant shall not be set aside.” S. 2601, 
91st Cong., 1st Sess. 188-89 (1969). For a discussion of “moot” appeals, see United 
States v. Evans, 213 U.S. 297, 300 (1909).

The separate references to articles I and III of the Constitution are de
signed to free the article I local court system from the judicial tenure 
constraint in article III.53 The explicit reliance on article I in the desig
nation of “District of Columbia Courts” also may be intended to avoid 
the case or controversy constraint placed upon federal court jurisdiction 
by article III,54 or may be intended as justification for granting to the 
courts of the District uniquely state court powers or, in any event, to 
provide greater flexibility for overstepping at some later date the limi
tations imposed on constitutional courts.55 Regardless of congressional 
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intent, reliance upon article I circumvents the absolute restriction in 
article III regarding the diminution of the salary of a federal judge.56

56 “The Judges, both of the supreme and inferior Courts . . . shall, at stated Times, 
receive for their Services, a Compensation, which shall not be diminished during 
their Continuance in Office.” U.S. Const, art. Ill, § 1; see Glidden Co. v. Zdanok, 
370 U.S. 530, 593-96 (1962) (Douglas, J., dissenting) (distinction between statutory 
rights or guarantees and constitutional rights).

57 See Glidden Co. v. Zdanok, 370 U.S. 530, 600-01, 604-06 (1962) (Douglas, J., 
dissenting).

58 See O’Donoghue v. United States, 289 U.S. 516, 544-45 (1933).
«» See Glidden Co. v. Zdanok, 370 U.S. 530, 543-52, 593, 599 (1962).
60See O’Donoghue v. United States, 289 U.S. 516, 535-42 (1933).
61 Keller v. Potomac Elec. Power Co., 261 U.S. 428 (1923).
62 D.C. Court Reorganization Act § 111, 84 Stat. 475, to be codified as D.C. Code 

Ann. § 11-101.

The statutory allusion to constitutional authority immediately focuses 
attention upon questions relating to the lawfulness of the new local 
court system. According to article III of the Constitution, the “judicial 
Power of the United States” is vested in courts whose judges, as a mat
ter of express constitutional right, enjoy independence assured by good
behavior tenure and compensation not subject to diminution. The 
question arises whether the article I courts of the District of Columbia 
—whose judges do not enjoy such independence—may constitutionally 
share in that “judicial Power.” 57 Similarly, in enacting the Court Re
organization Act, did the Congress seek to, or did it in fact, impart the 
“judicial Power of the United States?”58 These questions require a 
determination of the scope of the concept of “judicial Power” within 
constitutional contemplation.

At issue is the nature of a “legislative court”—that is, of a court estab
lished pursuant to authority outside of article III.59 There is substantial 
uncertainty as to the nature and impact of distinctions between courts 
created pursuant to article I and article IV (the territorial courts), and 
courts created with reference to article I, section 8, clause 17 relating 
to legislative power over the District of Columbia.60 The Supreme Court 
of the United States has confirmed the authority of Congress to confer 
legislative functions upon judicial or constitutional courts in the District 
of Columbia.61 There is no such precedent, however, sustaining a con
gressional grant of “judicial Power” to a nonarticle III court in the 
District. Because of the lack of a clear concept of that power, it might 
be asserted that the “judicial Power of the United States” in part com
prehends the “judicial power in the District of Columbia” vested by the 
Court Reorganization Act, rightly or wrongly, in the District’s article 
1 or legislative courts.62

The answer to these constitutional questions may be that, under sec
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tion 8, clause 17 of article I, Congress may legislate for the District of 
Columbia in the same manner as the legislature of any given state. 
Nevertheless, if it actually is “judicial Power” that is being vested in the 
District’s legislative courts, the question persists as to whether Congress 
in its capacity as legislature for the District may ignore any or all of 
the constraints imposed by the Constitution, especially those in article 
III covering judicial tenure and salary.63 Inasmuch as the competence 
of the new local court system extends to grave criminal offenses, it be
comes of vital interest whether the attributes of judicial independence 
guaranteed by article III are inviolable, personal rights.64

63 See O’Donoghue v. United States, 289 U.S. 516, 539-40 (1933).
04 See Glidden Co. v. Zdanok, 370 U.S. 530, 604-06 (1962) (Douglas, J., dissenting).
65 D.C. Court Reorganization Act § 111, 84 Stat. 475, to be codified as D.C. Code 

Ann. § 11-102.
6G See S. Rep. No. 91-405, supra note 52, at 18.
67 D.C. Code Ann. § 11-321 (1967).
68 See note 52 supra and accompanying text.
69 D.C. Court Reorganization Act § 111, 84 Stat. 475, to be codified as D.C. Code 

Ann. § 11-102.
70 28 U.S.C. § 1257 (1964), as amended, D.C. Court Reorganization Act § 172(a)(1), 

84 Stat. 590.

Highest Court of the District of Columbia

HIGHEST COURT—SUPREME COURT REVIEW—STARE DECISIS

The Court Reorganization Act provides that the District of Columbia 
Court of Appeals is the “highest court of the District of Columbia.” 65 
This declaration manifests the congressional intent to terminate the in
termediate status of the local court of appeals66 and repeals that section 
of the District of Columbia Code which formerly provided for review of 
judgments of the District of Columbia Court of Appeals by the United 
States Court of Appeals for the District of Columbia Circuit.67 It is 
consistent with the intent to create an independent, local judicial system 
that the District of Columbia Court of Appeals should be analogous to 
the highest court of a state.68

The same provision of the District’s new judicial code69 further 
provides that “final judgments and decrees” of the local court of appeals 
shall be reviewable under that section of the federal judicial code which 
heretofore applied only to the review of state court action.70 The pre
cise terms of the relevant section of the United States Code, however, 
produce notable deviation from the state court analogy. On the one hand, 
as with the several state supreme courts, appellate rulings with regard 
to the wholly nonstatutory common law of the jurisdiction are not 
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subject to review by the Supreme Court.71 On the other hand, unlike 
the highest courts of the states, the District of Columbia Court of Appeals 
does not finally interpret the meaning of “local statutes,” that is, laws 
or acts of Congress which are applicable exclusively to or in the District 
of Columbia. Under the Court Reorganization Act, the Supreme Court 
retains final authority to determine the meaning of these statutes along 
with all other statutes of the United States.72 The Court Reorganization 
Act also does not alter the authority for Supreme Court review where 
“any title, right, privilege, or immunity” is claimed under a local District 
of Columbia statute, authority which, again, does not exist in the case of 
state statutes.73

71 See 28 U.S.C. § 1257 (1964).
72 D.C. Court Reorganization Act § 172(a)(1), 84 Stat. 590, amending 28 U.S.C. 

• 1257 (1964). This section of the Act provides that the terms “highest court of a 
State” includes the District of Columbia Court of Appeals, but does not equate 
District of Columbia statutes and the statutes of the states. Section 172(a)(1) 
contrasts with section 172(c), which however is limited in effect to chapter 85 of title 
28 of the United States Code.

73 See 28 U.S.C. § 1257 (1964).
™ Id. § 1257(1).
75 Id. § 1257(3).
76 Such an intent may be gleaned from the expressed conception of the new local 

court system and the court of appeals in particular as being the equivalent of a 
state court system and state supreme court. See note 52 supra and accompanying text.

The continuation of the Supreme Court’s paramount role with respect 
to District of Columbia legislation also is reflected in the method of 
review provided in the federal judicial code. Even after court reorgani
zation—the state court analogy notwithstanding—a decision of the Dis
trict of Columbia Court of Appeals holding a District of Columbia statute 
invalid may be reviewed by appeal to the Supreme Court,74 while a 
decision of the supreme court of a state holding a state statute to be 
constitutionally invalid would be reviewable in the Supreme Court of 
the United States only by writ of certiorari.75

As a function of the new “highest court” status of the District of 
Columbia Court of Appeals, its future decisions are intended to have 
the same weight in the operation of stare decisis as was formerly accorded 
to decisions on matters of local law handed down by the United States 
Court of Appeals for the District of Columbia.76 The local court of 
appeals will be free to overturn past rulings of the federal court of ap
peals on questions of local law, and generally will be free to determine 
the nature and course of local jurisprudence. The Court Reorganization 
Act itself, however, is not designed to affect directly the existing body 
of legal precedent in the District of Columbia. Indeed, the interests of 
certainty and predictability in the law, and of sheer orderliness in the 
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administration of justice, would counsel considerable restraint on the 
part of the new “highest court’’ in its approach to the District’s decisional 
law.77

77 The restraint referred to, in ignoring or overruling past decisions of the United 
States Court of Appeals, is not to be confused with a form of restraint which is 
not at issue here—that is to say, restraint in applying past decisions to analogous, 
though not identical, circumstances, or in developing the District’s body of de
cisional law by logically extending past holdings.

78 See generally Erie R.R. v. Tompkins, 304 U.S. 64 (1938); C. Wright, Law of 
Federal Courts §§ 54-60 (2d ed. 1970).

79 28 U.S.C. § 1652 (1964). The Rules of Decision Act provides that state laws, 
where applicable, are to be regarded as rules of decision in civil actions adjudicated 
in federal courts.

80 U.S. Const, art. I, § 8, cl. 17.

CHOICE-OF-LAW-NEW ERIE DOCTRINE

Another consequence of the new status of the local appeals court is 
that state courts engaged in the choice-of-law process will consider future 
rulings of the District of Columbia Court of Appeals dispositive of 
questions concerning local District of Columbia law. In effect, the inter
action of state court adjudication and District of Columbia law is com
plicated by court reorganization only to the extent of changing the 
name of the District’s “highest court.” Indeed, the interaction of Dis
trict of Columbia local court adjudication and state law is similarly un
complicated, and is subject to change only when and if the District of 
Columbia Court of Appeals hereafter adopts additional choice-of-law 
rules or amends existing ones.

In contrast, the interaction of federal court adjudication in the District 
of Columbia and District of Columbia law poses distinctly novel prob
lems. When civil litigation is brought in or removed to the federal 
district court in the District of Columbia on grounds of diversity of 
citizenship, it might be supposed that the rules of decision would consist 
of the laws of the District of Columbia, as distinct from other, more 
general laws or the “general law” of the United States.78 The Court 
Reorganization Act, however, fails to amend the federal Rules of De
cision Act79 to make this point clear.

Of even greater practical importance, additional factors which under
lay the development of the Erie doctrine have scant relevance in the 
context of the District of Columbia. The legislative power which stands 
behind the federal district courts, that of the Congress of the United 
States, fully encompasses the legislation of substantive rules of law for 
the District of Columbia.80 Substantive rights in the District of Columbia 
are derived from the very sovereign which the federal district courts 
represent. Although a distinction is made under the Court Reorganiza
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tion Act between United States statutes and District of Columbia stat
utes81 for the purpose of allocating original jurisdiction, it is, nonetheless, 
within the peculiar competence of federal courts to construe congres
sional legislation, regardless of the geographical extent of its applicability.

81 See D.C. Court Reorganization Act § 111, 84 Stat. 477, to be codified as D.C. 
Code Ann. § 11-502, -923 (b); id. § 172(c), 84 Stat. 590, to be codified as 28 U.S.C. 
§ 1363.

82 See Guaranty Trust Co. v. York, 326 U.S. 99, 109 (1945); Erie R.R. v. Thomp
kins, 304 U.S. 64, 74-77 (1938); Hanna v. Plumer, 380 U.S. 460, 467-68 (1965).

83 Although the precise suggestion may be novel, the adoption of a modified Erie 
doctrine for the District would be largely in accord with the basic rationale of 
avoiding friction with state policies. See, e.g., United Gas Pipe Line Co. v. Ideal 
Cement Co., 369 U.S. 134, 135 (1962); Harrison v. N.A.A.C.P., 360 U.S. 167, 176- 
78 (1959); Railroad Comm’n v. Pullman Co., 312 U.S. 496, 500-01 (1941). Not
withstanding the fact that the concern of the Court in these cases was partly focused 
upon the demands of the states’ not insignificant degree of independence, the 
analogy nevertheless may be valid. It should be noted that a senate report states 
that the transfer of jurisdiction was designed not only to assure efficiency and 
expedition, but also “consistency with the move toward home rule in the District.” 
Senate Statement of Managers 5.

I his Act allows two possible constructions. It may be viewed either as not 
affecting any federal district court not situated in a state, or, in the alternative, as 
manifesting the basic national policy in favor of local determination of local law.

85 D.C. Court Reorganization Act § 111, 84 Stat. 475, to be codified as D.C. Code 
Ann. § 11-102.

Thus, the Erie doctrine as heretofore conceived cannot be applied 
directly to the new judicial situation in the District of Columbia. Never
theless, a principal danger which the Erie doctrine was designed to 
overcome—a loss of uniformity within each state in matters of substan
tive rights, and with it the unfairness as well as the inefficiency at
tendant upon forum-shopping82—will be courted once again unless the 
federal courts of the District fashion an equivalent local doctrine in an 
exercise of judicial discretion and abstention.83 There is no legal im
pediment to fashioning or following such a doctrine. As a first step, 
the Rules of Decision Act84 permits the federal courts to apply con
gressional enactments, which, for lack of any amendment affecting this 
Act, still include the statutory laws of the District of Columbia. In addi
tion, the Court Reorganization Act invites a local Erie doctrine by 
positing the District of Columbia Court of Appeals as the city’s “highest 
court” and thus the principal source of local decisional law for the 
District of Columbia.85

HIGHEST COURT COMPROMISED—TRANSITIONAL PERIOD

The Court Reorganization Act leaves the local court’s status as “high
est Court of the District of Columbia” significantly compromised. In 
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addition to the Supreme Court’s authority to review local appellate de
cisions, the transfer of local jurisdiction away from the federal courts 
will not be complete until 30 months after the court reorganization has 
gone into effect.86 The Act provides a period of two and one-half years 
during which both the federal and the local court systems share the ex
clusive, substantially unreviewable local jurisdiction which serves as the 
substantive underpinning of “highest court” status.87 88

86See, e.g., id. § 111, 84 Stat. 476, to be codified as D.C. Code Ann. §§ 11-501(3), 
(4),-921(a)(5), (6).

87 See id. § 111, 84 Stat. 476, to be codified as D.C. Code Ann. 11-301, -501 to -503, 
-921 to -923.

88 These cases include those where federal jurisdiction is based solely upon the 
existence of the diversity of citizenship and rhe law to be applied is determined by 
the Rules of Decision Act as construed by the cases developing the Erie doctrine. 
See First Nat’l Bank v. United Air Lines, Inc., 342 U.S. 396, 399-400 (1951) (Jackson, 
J., concurring); Rules of Decision Act, 28 U.S.C. § 1652 (1964).

89See D.C. Court Reorganization Act § 111, 84 Stat. 476, to be codified as D.C. 
Code Ann. §§ 11-501 to -503.

90 Sec id. § 111, 84 Stat. 476, to be codified as D.C. Code Ann. §§ 11-501, -502, -721.
91 See, e.g., id. § 111, 84 Stat. 476, to be codified as D.C. Code Ann. §§ 11-301, 

-501(4), -721, -921(a)(2) (cases where the amount in controversy exceeds $50,000 
are to be handled during the transitional period in the federal courts). See also id. 
§ 111, 84 Stat. 476, to be codified as D.C. Code Ann. 11-301, -502(2) (A) (v), -502(2) 
(B), -721, -923(b)(2) (jurisdiction over murder cases, traditionally the most grave and 
involving the most severe penalties, is retained by the federal district court during 
the transitional period). See also H.R. Rep, No. 91-907, 91st Cong., 2d Scss. 34 
(1970). This report justifies the 30-month phasing of the transfer of jurisdiction in 
terms of affording “the lower courts time to adapt to procedures and to physically 
accommodate the increased case load . . . .” (emphasis added) Id.

The concept of parallel systems of courts, of federal courts and state 
or local courts, is entirely familiar in American jurisprudence. In each 
of the constituent jurisdictions of the United States, however, the pat
tern is that state or local courts try state or local cases under state or 
local law, while federal courts try federal cases under federal law . ' 
In contrast, during the 30-month transitional period in the District of 
Columbia, the federal courts in the District also will be charged with 
exclusive jurisdiction to try certain local cases under local law.89 The 
District of Columbia Court of Appeals will lack jurisdiction to review 
the outcome of a substantial proportion of the city’s purely local litiga
tion;90 indeed, the allocation of local jurisdiction is such that only the 
inferior share, including cases involving lesser amounts and, theoretically, 
of lesser complexity, will reach the local appellate court.91

Any conflicts between rulings of the United States Court of Appeals 
for the District of Columbia and of the District of Columbia Court of 
Appeals will, in the familiar federal-state pattern, pit notions of federal 
substantive law against local substantive law, as well as, inevitably, fed
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eral estimates of local substantive law92 against the actual local law 
itself.93 Conflicts during the transitional period, however, will also 
include the juxtaposition of federally conceived, unreviewable declara
tions of local substantive law94 and locally conceived, unreviewable 
declarations of such law. These conflicts unique to the transitional 
period threaten a confusion of substantive rights in the District of Co
lumbia. Competing formulations of local substantive law similarly may 
contribute to the danger of forum-shopping.95 When the federal courts 
are specifically charged with the formulation of substantive local law, 
the temptation is great to apply the federally-conceived local law in fed
eral litigation based on diversity of citizenship. In sum, the transitional 
period will require that the courts in the District, local and federal, 
adopt a self-imposed hierarchy for the resolution of competing notions 
of local law, a new doctrine of abstention in yet another exercise of 
judicial discretion and restraint.

92 Federal estimates of local substantive law include estimates forecasting unsettled 
points of local law or refining local law by applying familiar principles to novel fact 
patterns. See note 83 supra and accompanying text.

93 The actual local law consists of the law as determined by an appropriate 
local authority.

94 These unreviewable decisions must be distinguished from mere federal esti
mates of local law. Federal estimates of local law are not final in that the local 
principle can only be finally established by an appropriate local authority. In con
trast, during the transitional period under the D.C. Court Reorganization Act, 
certain federal declarations of local substantive law are final to the extent that the 
federal district court temporarily retains its special local character and is temporarily 
vested with exclusive jurisdiction over certain local matters. See D.C. Court Reorgani
zation Act § 111, 84 Stat. 476, to be codified as D.C. Code Ann. §§ 11-501, -502.

95 See note 82 supra and accompanying text.
See D.C. Court Reorganization Act § 199, 84 Stat. 597; id. § 111, 84 Stat. 475, 

to be codified as D.C. Code Ann. § 11-102.
97 See H.R. Rep. No. 91-907, supra note 52, at 34-35 (1970); S. Rep. No. 91-405, 

supra note 52, at 5 (1969).

Unfortunately, the Court Reorganization Act itself, and the congres
sional policies behind the Act, do not uniformly suggest a particular 
mode for fashioning this hierarchy or doctrine of abstention. On the 
one hand, the District of Columbia Court of Appeals is the “highest 
court of the District of Columbia,” technically as of the effective date 
of the Act.96 Any federal ruling concerning local law which does not 
meet the approval of the local appellate court can theoretically be over
ruled once the transitional period has been completed. On the other 
hand, the enactment of a transitional period reflects an unwillingness on 
the part of Congress to assign the role of “highest court” in the fullest 
possible sense until after a period of adjustment.97 Indeed, the Act pro
vides that the federal courts retain the superior share of local subject 
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matter jurisdiction during the transitional period.98 Perhaps it is a logical 
extension of this allocation of superior and inferior shares of local juris
diction to suggest that the superior-inferior relationship between the 
federal and local courts also be applied as a matter of discretion to the 
resolution of conflicts during the transitional period.

98 See note 91 supra and accompanying text.
99See D.C. Court Reorganization Act § 111, 84 Stat. 476, to be codified as D.C. 

Code Ann. § 11-301. The exceptions to this general abolition of appellate jurisdiction 
are appeals from judgments: (1) concerning federal criminal laws which arc not applicable 
exclusively to the District of Columbia; and (2) which are entered before the effective 
date of the Act. Id.

100See id. (opening lines in introductory language); 28 U.S.C. §§ 1291-94 (1964).
101 D.C. Court Reorganization Act § 111, 84 Stat. 476, to be codified as D.C. Code 

Ann. §§ 11-501, -502 (opening lines in introductory language); see 28 U.S.C. §§ 
1331-62 (1964).

102 D.C. Court Reorganization Act § 111, 84 Stat. 476, to be codified as D.C. Code 
Ann. §§ 11-501, -502.

Mftld. § 172(c), 84 Stat. 590, to be codified as 28 U.S.C. § 1363.
104 The number of amendments to title 28 of the United States Code is small 

relative to the enormity of the task of constructing a court system comparable to 
that of a state. See id. § 172, 84 Stat. 590.

HIGHEST COURT COMPROMISED—PERMANENTLY

The status of the local appellate court as the District’s “highest court” 
is further compromised by the implicit continuation of certain forms of 
concurrent jurisdiction in the federal courts, and, in some cases, by the 
failure of the court reorganization legislation to amend certain relevant 
provisions of the federal judicial code. With two exceptions, the Court 
Reorganization Act abolishes the appellate jurisdiction of the United 
States Court of Appeals for the District of Columbia Circuit to review 
decisions of the District of Columbia Court of Appeals,99 but does not 
affect the jurisdiction of the federal appellate court to review any de
cision of the federal district court.100 The jurisdiction of the latter court 
will continue to comprehend those categories of cases involving local 
law, or local cases involving questions of federal law, which are generallv 
triable in federal district courts.101 In addition, certain means continue 
to exist for bringing to the federal courts local cases which could not be 
similarly brought in a federal court in any of the states.102

Under the Court Reorganization Act, federal question jurisdiction 
of the federal district court no longer includes “laws applicable exclu
sively to the District of Columbia”—that is, laws of the United States 
which operate as local statutes.103 The Act does not affect, however, 
federal court jurisdiction over cases raising any other federal question 
or over local cases where diversity of citizenship is present.104 These fed
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eral question and diversity cases, moreover, include cases originally filed 
in the district court and cases removed to the district court pursuant to 
the amended chapter 89 of the federal judicial code.105 In these respects, 
the Court Reorganization Act preserves for local litigants the means of ac
cess to federal court which are available to a citizen in any of the states.

105 See id. § 111, 84 Stat. 478, to be codified as D.C. Code Ann. § 11-503; 28 
U.S.C. 1441-50 (1964).

10« 28 U.S.C. § 2283 (1964).
107 See note 52 supra and accompanying text.
10s See note 83 supra and accompanying text.
109 See D.C. Court Reorganization Act § 145(h), 84 Stat. 560, amending D.C. Code 

Ann. § 16-1901 (1967). Compare D.C. Court Reorganization & Criminal Procedure 
Act of 1970, § 210(a), 84 Stat. 609, to be codified as D.C. Code Ann. § 23-110(d) 
zvith 28 U.S.C. 2254(b), (c) (Supp. V, 1970). Under the new D.C. Code provision, 
“application for a writ of habeas corpus in behalf of a prisoner who is authorized 
to apply for relief by motion [to the Superior Court! . . . shall not be entertained 
. . . by any Federal . . . court if it appears that the applicant has failed to make 
a motion for relief [to the Superior Courtl ... or that the Superior Court has 
denied him relief . . . .” (emphasis added). In contrast, the federal provision conditions 
the writ, in state cases, on a mere exhaustion of state remedies.

110 See D.C. Court Reorganization Act § 172(c), 84 Stat. 590.
111 Especially when read against a background consisting of the familiar “all 

writs” power conferred by, and policy implicit in, section 1651 in the federal judicial 
code, the absence of any amendment of section 2283 of title 28 of the United States 
Code theoretically allows for a degree of direct federal supervision of local courts 
unavailable in the states. Nevertheless, the likelihood of a successful exercise of this 
apparent injunctive power may be minimal. See Cleary v. Bolger, 371 U.S. 392

The Court Reorganization Act, however, does not maintain a con
sistent state court analogy. The Act does not amend the federal judicial 
code so as to make the prohibition against federal injunctions “to stay 
proceedings in a State court” 106 applicable to the new, otherwise inde
pendent District of Columbia court system. Certainly the overriding 
intent of Congress to create a largely independent local court system,107 
coupled with the concern for orderliness which underlies the customary 
deference accorded to the local administration of local matters,108 suggests 
a further congressional intent that the federal courts exercise their dis
cretion to abstain from issuing such injunctions except under compelling 
circumstances. At the same time, the Court Reorganization Act ex
tinguishes the traditional authority of the federal courts to review local 
judicial action by the issuance of writs of habeas corpus.109 Moreover, 
under the Act, collateral attack in federal court as to a civil or criminal 
ruling of a local court would have to be based upon the Federal Consti
tution, United States treaties, or the laws of the United States of general 
applicability.110 Faced with this lack of the more orthodox vehicle for 
federal review, the federal courts may in fact be less sparing in resorting 
to their apparent injunctive power.111
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The Court Reorganization Act does not extend the prohibition di
rected at the federal district courts against enjoining orders “made by a 
State administrative agency or a rate-making body of a State political 
subdivision” which affect rates chargeable by a public utility112 to such 
orders made by a District of Columbia agency. However, the federal 
courts can in this case be expected to resort regularly to a modified 
version of a familiar doctrine of abstention.113 The federal courts will no 
doubt proceed in this manner, recognizing the interest of centralized, 
efficient supervision of local administrative action, and in light of the 
congressional intent to create, again, a largely independent, state-1 ike 
court system, a step in the direction of the creation of a largely inde
pendent, state-like local government.114

(1963); Stefanelli v. Minard, 342 U.S. 117 (1951). The question remains, however, 
as to the implications to be drawn from the absence of statutory proscription with 
respect to direct and unmasked federal interference. The Court in the above 
cases did not address this more fundamental issue. 371 U.S. at 397; 342 U.S. at 120. 
In addition, even under court reorganization, the federal-state relationship may 
be significantly different from the relationship between the nation and its capital. 
But see note 83 supra and accompany text.

U2 28 U.S.C. § 1342 (1964).
113 See note 83 supra and accompanying text.
in See note 52 supra and accompanying text.
115 Compare D.C. Code Ann. § 11-101 (1967) (reference to “inferior courts”

and “superior courts”) 'with D.C. Court Reorganization Act § 111, 84 Stat. 475, 
to be codified as D.C. Code Ann. § 11-101 (reference to “Federal Courts” and 
“District of Columbia Courts”).

lieD.C. Court Reorganization Act § 111, 84 Stat. 475, to be codified as D.C. Code 
Ann. §§ 11-101, -102, -701, -702, -721, -722.

117 Compare D.C. Code Ann. 11-741, -742 (1967) with D.C. Court Reorganization 
Act § Ul, 84 Stat. 480, to be codified as D.C. Code Ann. §§ 11-721, -722.

118 D.C. Court Reorganization Act § 111, 84 Stat. 480, to be codified as D.C. Code 
Ann. §§ 11-721, -921 to -923.

119 Id. § 111, 84 Stat. 478, to be codified as D.C. Code Ann. § 11-702. The court

Local Courts

DISTRICT OF COLUMBIA COURT OF APPEALS

The Court Reorganization Act establishes a local court system for 
the District of Columbia115 with only one local appellate tribunal, the 
District of Columbia Court of Appeals.116 As constituted by the Court 
Reorganization Act, this court replaces both the former District of 
Columbia Court of Appeals117 and, to the extent of its former jurisdic
tion over local matters, the United States Court of Appeals for the 
District of Columbia Circuit.118

The new local appellate court consists of a chief judge and eight as
sociate judges.119 As under existing law, divisions of the nine-judge 
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local appeals court are to consist of three judges.120 The Act provides, 
moreover, that judges shall be assigned to the court’s divisions “as the 
court directs.” 121 Early in the amendatory process, the Senate Com
mittee on the District of Columbia rejected a proposal to give the chief 
judge authority to make such assignments, doubtless so as not to vest 
undue influence in the chief judge and to protect him from charges of 
unfair manipulation in a process that often appears tantamount to sub
stantive disposition.122 The phrase “as the court directs” vests the ul
timate responsibility for making assignments in the court as a whole. 
1 he language may be construed, however, to allow the delegation of 
immediate control to the chief judge with direct or indirect supervision 
exercised by the court through court rules.

In providing for hearings by divisions of the local appellate court ex
cept when a hearing or rehearing en banc is ordered, the Court Re
organization Act employs the expression “cases and controversies” to 
describe the relevant court business.123 This expression follows pre
cisely the pattern of the federal judicial code.124 In the context of the 
local District of Columbia court system, however, this language should 
not be construed to denote the limited category of legal business which 
article III of the Constitution describes as being appropriate for cog
nizance by federal, constitutional courts. The Court Reorganization 
Act grants the local court of appeals jurisdiction over much that falls 
clearly outside of the specific constitutional concept of “cases and con
troversies,” 125 and there is no indication, in general policy or express 
purpose, of a congressional intent to have “cases and controversies” 
heard by three-judge divisions, with other court business to be heard 
otherwise.

SUPERIOR COURT OF THE DISTRICT OF COLUMBIA—CONSOLIDATION

Under the Court Reorganization Act, the only local trial court for 
the City of Washington is the Superior Court of the District of Colum- 

system prior to February 1, 1971 provides for a chief judge and five associates. 
D.C. Code z\nn. § ll-702(a) (Supp. Ill, 1970).

120 D.C. Court Reorganization Act § 111, 84 Stat. 479, to be codified as D.C. Code 
Ann. § 11-705 (b).

121 Id. § 111, 84 Stat. 479, to be codified as D.C. Code Ann. § 1 1-705(a).
122 See S. Rep. No. 91-405, supra note 52, at 20.
123 D.C. Court Reorganization Act § 111, 84 Stat. 479, to be codified as D.C. Code 

Ann. 11-705 (b), (d).
124 28 U.S.C. § 46(b), (c) (1964). See also D.C. Code Ann. 1 l-7O5(b) (1), (3) 

(Supp. Ill, 1970).
,2'*See  note 54 supra and accompanying text.
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bia.126 As constituted by the Act, this court represents a consolidation 
of the District of Columbia Court of General Sessions, the Juvenile 
Court of the District of Columbia, and the District of Columbia Tax 
Court;127 in addition, the superior court replaces the United States Dis
trict Court for the District of Columbia to the extent of that court’s 
former jurisdiction over local matters.128 Under the Act, the local trial 
court is to be composed of a chief judge and 43 associate judges.129 
Seven of the associate judges are not authorized to be appointed, how
ever, until after January 31, 1972.130

126See D.C. Court Reorganization Act § 111, 84 Stat. 475, to be codified as D.C. 
Code Ann. §§ 11-101, -102, -901 to -946. Compare D.C. Code Ann. § 11-101 (1967) 
(referring to “inferior courts” and “superior courts”) 'with D.C. Court Reorganiza
tion Act § 111, 84 Stat. 475, to be codified as D.C. Code Ann. § 11-101 (referring 
to “Federal Courts” and “District of Columbia courts”).

127 D.C. Court Reorganization Act § 111, 84 Stat. 482, to be codified as D.C. Code 
Ann. § 11-901.

128 Much of the jurisdiction formerly comprehended by provisions relating to the 
United States District Court for the District of Columbia is encompassed in the 
new legislation. Compare id. § 111, 84 Stat. 482, to be codified as D.C. Code Ann. 
§ 11-901 to -946 with D.C. Code Ann. § 11-521 (1967).

129 D.C. Court Reorganization Act § 111, 84 Stat. 482, to be codified as D.C. 
Code Ann. § 11-903.
iso§ 111, 84 Stat. 482, to be codified as D.C. Code Ann. § 11-903; cf. id. § 

195(a) (2), 84 Stat. 595.
131M.§§ 191(a), 192(a)(1), (b), 84 Stat. 592.
132/zZ. §§ 191(b), 192(a)(2), (b), 84 Stat. 593.
133 Id.

In aid of the process of consolidation, the ‘Ties, records, property, 
and unexpended balance of appropriations and other funds,” and the 
personnel of the general sessions, juvenile, and local tax courts, are trans
ferred to the new superior court.131 In aid of the substitution of the 
superior court for the federal district court, the necessary district court 
“files, records, and property,” along with certain district court person
nel, likewise are transferred to the superior court.132 More specifically, 
related court “files, records, and property” are transferred as jurisdiction 
over matters regularly involving continuing court supervision is trans
ferred. Federal court personnel are transferred to the extent that their 
employment substantially relates to any aspect of the jurisdiction trans
ferred from the federal to the local court.133

The transfer of “files, records, and property” from the federal to the 
local court is subject to the supervision, and impliedly the discretionary 
direction, of the chief judges of the trial courts after consultation with 
the court executive, while similar supervision over the transfer of per
sonnel is assigned to the Director of the United States Office of Manage
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ment and Budget.134 The existence of some discretionary authority over 
the transfer of files, records, property, and personnel from federal to 
local courts is significant in that cases and court personnel do not readily 
admit of categorization according to statutory provisions regarding the 
subject matter jurisdiction of the courts.

!34 id.
135 Id. § 111, 84 Stat. 482, to be codified as D.C. Code Ann. § 11-901.
136 Compare id. § 111, 84 Stat. 476, to be codified as D.C. Code Ann. §§ 11-501 

to-503,-921 to -923, with D.C. Code Ann. 11-521 to-523 (1967).
137 D.C. Code Ann. § 11-901 (1967). W hile domestic relations and small claims 

matters were provided for in sections of the local judicial code on court organiza
tion, each category was assigned to “a branch in the civil division of the [general 
sessions] court” and not to a more distinct division. Id. §§ 11-1101, -1301 (1967).

138 D.C. Court Reorganization Act § 111, 84 Stat. 482, to be codified as D.C. Code 
Ann. § 11-902.

139 Id. Compare id. § 111, 84 Stat. 488, to be codified as D.C. Code Ann. § 11-1101 
with D.C. Code Ann. §§ 11-1101 to -1161, -1501 to -1589 (1967).

Compare D.C. Court Reorganization Act § 111, 84 Stat. 485, to be codified as 
D.C. Code Ann. 11-921 (a) (5), -2101 to -2106, D.C. Code z\nn. §§ 11-504
to-506,-522,-541 (1967).

hi Compare D.C. Court Reorganization Act § 111, 84 Stat. 488, to be codified as 
D.C. Code Ann. §§ 11-1201 to -1203 with D.C. Code Ann. 47-2402, -2403, -2413 
(1967).

142 D.C. Court Reorganization Act § 111, 84 Stat. 488, to be codified as D.C. Code 
Ann. 11-1101,-1201.

143 Id. § 111, 84 Stat. 485, to be codified as D.C. Code Ann. § 11-921 (a) (5).

SUPERIOR COURT OF THE DISTRICT OF COLUMBIA—ORGANIZATION

The organization of the superior court reflects the consolidation of 
the former local trial courts135 and the transfer of local jurisdiction away 
from the federal district court.136 In place of the former civil division
criminal division break-down of the general sessions court,137 the superior 
court consists of: (1) civil and criminal divisions including within their 
scope cases formerly brought before the federal district court, as well 
as the civil and criminal cases of general sessions;138 (2) a family division 
replacing the former juvenile court and the domestic relations branch 
of the general sessions court;139 (3) a probate division replacing the local 
probate court, that is, the United States District Court sitting in pro
bate;140 and (4) a tax division replacing the present local tax court and 
also hearing local tax cases formerly assigned to the general sessions and 
federal district courts.141

The Court Reorganization Act delineates with particularity the es
sential scope of the family and tax divisions.142 The statutory discussion 
of probate jurisdiction suggests a substantial core of business which 
ought to be assigned to the probate division.143 The explicit distribution 



504 The Georgetown Law Journal [Vol. 59:477

of court business is in each instance incomplete, however, and responsi
bility for dividing court business among the divisions, subject to the 
loose statutory guidelines, is vested, as it must be, in the chief judge of 
the superior court.144 Predictably, the chief judge will divide the 
business of the superior court as best comports with the fair and ex
peditious disposition of the court’s business. This may require alloca
tion to the family or tax division of business other than that which is 
assigned to these divisions on an exclusive basis under the Act.145 For
tunately, the scope of the civil and criminal divisions as well as the 
probate division is amenable to redefinition in accordance with court 
administration or practice.146

144 Id. § 111, 84 Stat. 483, to be codified as D.C. Code Ann. § 11-906(b).
145 For example, the family division will no doubt retain the broad jurisdiction 

necessary to accomplish the purposes of a domestic relations court. See D.C. Code 
Ann. § 11-1161 (1967).

146 The flexibility afforded by the Court Reorganization Act may serve as the 
basis for a system of parceling out the court’s business solely according to the 
nature of the most consequential of the various aspects of a given controversy. In 
this way, a case need not be considered in more than one division except in those 
special instances where the exclusive jurisdiction of another division is involved. 
An initial division assignment under such a system could permit a single judge to 
effect a complete remedy as to all aspects of a complex controversy.

147 D.C. Court Reorganization Act § 111, 84 Stat. 489, to be codified as D.C. Code 
Ann. §§ 11-1301 to -1323.

148 Id. § 111, 84 Stat. 482, to be codified as D.C. Code Ann. § 11-902.
14*> Id. § 111, 84 Stat. 482, to be codified as D.C. Code Ann. §§ ll-906(b), -1702(b).
150 id. § 111, 84 Stat. 483, to be codified as D.C. Code Ann. § 11-906(b).

Except in the case of the statutorily created Small Claims and Con
ciliation Branch,147 the Court Reorganization Act charges the superior 
court as a whole with responsibility for creating, by court rule, branches 
of the five court divisions.148 This responsibility will no doubt be exer
cised—branches will be created or not created—in light of clerical needs 
and procedural particularities, degrees of expertise demanded by the 
relevant substantive law, and the overriding interests of assuring a com
plete remedy and the fair and expeditious disposition of the court’s busi
ness.

The chief judge is charged with actually administering court rules on 
the subject of the creation of branches. He is responsible for allocating 
the court’s business among whatever branches may have been provided.149 
Moreover, as part of his overall administration of the court, the chief 
judge fixes “the time of sessions of the various divisions and branches,” 
including both court hours on any given day and the designation of 
days for holding court in the divisions and branches.150
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SUPERIOR COURT OF THE DISTRICT OF COLUMBIA—ASSIGNMENT OF JUDGES

1'he chief judge of the superior court may assign to any given divi
sion or branch as many judges as the workload of the division or 
branch requires or as the workload of the other divisions or branches 
will permit.151 Judges thus may be assigned in accordance with the 
absolute or relative needs of the divisions and branches, and also in ac
cordance with the court’s priorities as determined by the chief judge. 
One of the more important consequences of the local court consolida
tion is that the work of the former domestic relations branch and of 
the former juvenile and tax courts is now assigned to court divisions of 
no fixed size. The workload which overwhelmed the three judges of 
the juvenile court may now be handled bv as many judges as the chief 
judge of the superior court sees fit to assign to the family division.152 
Similarly the local tax judge, whose workload did not always exhaust 
his available time, can be assigned, if his relative availability persists, to 
serve simultaneously in some other division or branch.153

151 Id. § 111, 84 Stat. 483, to be codified as D.C. Code Ann. § 11-908(a).
i52See H.R. Rep. No. 91-907, supra note 52, at 47-50; Senate Statement of 

Managers 52.
153 See House Hearing 51.
154 D.C. Court Reorganization Act § 111, 84 Stat. 483, to be codified as D.C. Code 

Ann. S 11-908(a); see 28 U.S.C. § 46(a) (1964).
155 D.C. Court Reorganization Act § 111, 84 Stat. 483, to be codified as D.C. Code 

Ann. § ll-908(a).
156 See H.R. Rep. No. 91-907, supra note 7, at 33-34.

In notable contrast to rhe practice in the federal courts of appeals, the 
responsibility for assigning judges to divisions and branches within the 
superior court rests entirely with the chief judge.154 The only statutory 
guidelines consist of specific admonitions that the chief judge consider 
the judges’ qualifications and interests in making assignments to the 
family7 and tax divisions.155 1 he legislative history also suggests recog
nition of the general need for relieving the superior court judges of 
permanent assigment to any given division or branch.156 Such rotation 
of assignments should forestall tedium on the bench and assure the de
velopment of the broadest skills in each judge, with a view toward 
enhanced serviceability as the court’s caseload may demand. It should 
be noted, however, that the chief judge is granted substantial discretion 
in matters of assignment, enabling him to take account of inevitable 
problems of unequal competence and suitability. In this regard, the chief 
judge’s broad power to assign the members of his court, possibly unlike 
his power to divide the business of the court, is not left subject to modi



506 The Georgetown Law Journal [Vol. 59:477

fication by court rules, but rather is underscored by an express require
ment of compliance on the part of associate judges.157

157 D.C. Court Reorganization Act § 111, 84 Stat. 483, to be codified as D.C. Code 
Ann. § 11-908(a). The broad reference “insofar as is consistent with this title” 
contained in section 11-906(b) but not in section 11-906(a) may comprehend the 
general rule-making authority of the superior court, as well as, inter alia, the 
court’s power to create division branches under section 11-902 and the statutory 
guidelines as to the jurisdiction of certain divisions and the small claims and con
ciliation branch. Compare id. § 111, 84 Stat. 483, to be codified as D.C. Code Ann. 
§ 11-906(b) with id. § 111, 84 Stat. 483, to be codified as D.C. Code Ann. § 11-908(a).

158 See note 139 supra and accompanying text. See also S. Rep. No. 91-405, supra 
note 52, at 24.

159See H.R. Rep. No. 91-907, supra note 52, at 50.
160 D.C. Court Reorganization Act § 111, 84 Star. 488, to be codified as D.C. Code 

Ann. § 11-1101(14); see D.C. Code Ann. §§ 21-501 to -591 (1967), as amended, D.C. 
Court Reorganization Act § 150(c), (d), 84 Stat. 567.

161 D.C. Court Reorganization Act § 111, 84 Stat. 488, to be codified as D.C. Code 
Ann. § 11-1101 (16); see D.C. Court Reform & Criminal Procedure Act of 1970, 
§§ 401-06, 84 Stat. 657.

162 D.C. Court Reorganization Act § 111, 84 Stat. 488, to be codified as D.C. Code 
Ann. § 11-1101(15); see D.C. Code Ann. 11-1101 to -1123 (1967), as amended, 
D.C. Court Reorganization Act § 150 (g), (j), 84 Stat. 568.

163 D.C. Court Reorganization Act § 111, 84 Stat. 488, to be codified as D.C. Code 
Ann. § 11-1101(12); see id. § 131, 84 Stat. 545, to be codified as D.C. Code Ann. 
16-1001 to -1006.

164 See note 145 supra and accompanying text.

FAMILY DIVISION

As noted above, the family division of the superior court in large 
part replaces and encompasses the jurisdiction of the Juvenile Court of 
the District of Columbia and the domestic relations branch of the gen- 
eral sessions court.158 The principal object of a unified family court or 
division is to assure the coordinated handling of all justiciable facets 
of family problems, with a view toward providing as complete or com
prehensive a remedy as the law allows.159 Hence, the juvenile court and 
domestic relations jurisdiction in the new family division is supplemented 
by authority to entertain proceedings under the District of Columbia 
Hospitalization of the Mentally Ill Act160 and under the newly author
ized Interstate Compact on Juveniles,161 proceedings regarding the com
mitment of the substantially retarded,162 and proceedings involving in
trafamily offenses.163

The statute does not prevent the family division judges from exer
cising any other aspect of the superior court’s jurisdiction as the need 
arises in any given case in order to effect the ends of justice.164 Further
more, the Court Reorganization Act strongly suggests that the family 
division may, and perhaps should, resort liberally to the court’s “mari- 
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tai,” juvenile, and other “family counseling” services. The Act creates 
the office of Director of Social Services and expressly assigns to the 
director the performance of these counseling services which bear directly 
upon matters within the family division’s jurisdiction.165

1(55 D.C. Court Reorganization Act § 111, 84 Stat. 510, to be codified as D.C. Code 
Ann. § 11-1722.

w>ld. § 111, 84 Stat. 488, to be codified as D.C. Code Ann. § 11-1201; id. § 
161(a) (l)-(3), 84 Stat. 579, amending D.C. Code Ann. §§ 47-2401 to -2403 (1967); 
see id. § 161(a)(7), (d)(3), 84 Stat. 580, amending D.C. Code Ann. §§ 47-2413, 
-2618 (1967).

167 D.C. Code Ann. §§ 47-2402, -2403 (1967).
168 D.C. Court Reorganization Act § 111, 84 Stat. 488, to be codified as D.C. Code 

Ann. § 11-1201(2). This jurisdiction was formerly vested in the Court of General 
Sessions. See D.C. Code Ann. § 47-1589(e) (1967).

169 See D.C. Code Ann. §§ 42-2401, -2404 (1967).
i"o D.C. Court Reorganization Act § 161 (a)(4), 84 Stat. 579, amending D.C. 

Code Ann. § 47-2404 (1967).
171 Id. § 111, 84 Stat. 480, to be codified as D.C. Code Ann. § 11-721.
172 Id. § 111, 84 Stat. 489, to be codified as D.C. Code Ann. § 11-1202. See District 

of Columbia v. Brady, 109 U.S. App. D.C. 324, 326-27, 288 F.2d 108, 110-11 (1960). 
The former section forbidding suits to enjoin local tax assessment or collection 
has heretofore been treated as subject to case law exception. See D.C. Code Ann. 
i 47-2410 (1967); D.C. Transit System, Inc. v. Peason, 149 F. Supp. 18 (D.D.C. 
1957), rev'd on other grottnds, 102 U.S. App. D.C. 102, 250 F.2d 765 (1958).

173 D.C. Court Reorganization Act § 111, 84 Stat. 488, to be codified as D.C. Code 
Ann. § 11-1201; id. § 161 (a) (l)-(3), 84 Stat. 579, amending D.C. Code Ann. §§

TAX DIVISION

The new tax division has exclusive jurisdiction over appeals from as
sessments of local taxes and civil penalties thereon,166 which were former
ly heard by the District of Columbia Tax Court.167 The Court Re
organization Act also assigns to the tax division criminal jurisdiction over 
prosecutions under the District of Columbia tax laws.168 The jurisdiction 
formerly vested in the United States Court of Appeals for the District 
of Columbia Circuit to review tax court dispositions of local tax ap
peals169 is now vested in the District of Columbia Court of Appeals,170 
as is jurisdiction to hear appeals from criminal judgments entered under 
the local tax laws.171

1 he chapter on the tax division in the new local judicial code ex
pressly abolishes “common-law” remedies and “equitable action [s] to 
enjoin” assessments of local taxes.172 The Act thus leaves the appeals 
procedure outlined in the District of Columbia tax laws as the sole means 
of litigating local tax disputes. This statutory procedure, however, is 
designed to provide a forum for questions regarding both the “amount” 
and the “validity” of local assessments.173 These include questions gener
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ally of local and federal statutory law, as well as questions of constitution
ality. The Act’s apparent intent, in other words, is to make appeal to the 
tax division a complete and exclusive remedy, no doubt in the interests 
both of fairness to aggrieved persons and of efficient administration of the 
local tax laws.

Other amendments with respect to the operation of the tax division 
include changes in the definition of the period during which an appeal 
from a local tax assessment may be filed. Specifically, the length of the 
period is increased in two ways: first, the period now commences to run 
from the payment of the tax, instead of from the notice of assessment 
(with a provision requiring payment prior to filing);174 second, the 
period has been lengthened to six months from the 90-day period previ
ously allowed.175

SMALL CLAIMS AND CONCILIATION BRANCH

Although the superior court will doubtless exercise its authority to 
establish other branches with special jurisdiction,176 the Court Reorgani
zation Act itself specifically mentions only one, the Small Claims and 
Conciliation Branch.177 This branch is designed to facilitate the expedi
tious litigation of claims which are limited in amount and which rarely 
necessitate the full panoply of judicial processes generally available in 
civil actions.178 The amount in controversy defining jurisdiction in the 
branch is raised under the Act from $150 to $7 5 0,179 an amount more in 
keeping with modern costs and values.

The new jurisdictional amount was not selected, however, solely to 
mirror inflation experienced since a small claims court was first estab
lished in the District in 19 3 8.180 Rather, the figure of $750 was chosen, 
in part, to relieve unnecessary congestion in the superior court’s civil 
trial calendar,181 by encouraging increased use of the informal settlement 

47-2401 to -2403 (1967); see id. § 161(a)(7), (d)(3), 84 Stat. 580, amending D.C. 
Code Ann. 47-2413, -2618 (1967).

174 Id. § 161(a)(3), 84 Stat. 579 amending D.C. Code Ann. § 47-2403 (1967).
175 Id.
™Id. § 111, 84 Stat. 482, to be codified as D.C. Code Ann. § 11-902.
177 Id. § 111, 84 Stat. 489, to be codified as D.C. Code Ann. §§ 11-1301 to -1323.
178 See S. Rep. No. 91-405, supra note 52, at 25; H.R. Rep. No. 91-907, supra note 

52, at 45; Senate Statement of Managers 14.
17Q Compare D.C. Code Ann. § 11-1341 (1967) with D.C. Court Reorganization 

Act § 111, 84 Stat. 489, to be codified as D.C. Code Ann. § 11-1321.
iso Act of Mar. 5, 1938, ch. 43, 52 Stat. 103.
181 See S. Rep. No. 91-405, supra note 52, at 25; H.R. Rep. No. 91-907, supra 

note 52, at 45; Senate Statement of Managers 14. Contrary to some fears, how
ever, there is no indication in the legislative history that the Congress intended to 
prefer, or should be deemed to have preferred, expedition over fairness. There
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mechanisms afforded in the small claims branch. The emphasis is upon 
informal negotiation, conciliation, and arbitration, in an effort to achieve 
fair settlement without a trial.* 182

is no indication of an intent to turn the branch into a far-reaching “collection 
agency” by increasing the jurisdictional amount and continuing the emphasis upon 
settlement. To the contrary, the inclusion of the small claims branch in the court 
of general trial jurisdiction indicates an intent to afford in every case, regardless 
of rhe amount in controversy, the full extent of the city’s available judicial resources.

182See D.C. Court Reorganization Act 5 111, 84 Star. 490, to be codified as D.C. 
Code Ann. § 11-1322.

v*See D.C. Code Ann. § 11-1342 (1967).
184 D.C. Court Reorganization Act § 111, 84 Stat. 490, to be codified as D.C. Code 

Ann. § 11-1322.
185 Id. § 111, 84 Stat. 490, to be codified as D.C. Code Ann. § 1 1-1323 (a).
18« Id.
187 See U.S. Const, amend. VII.
188 D.C. Court Reorganization Act § 111, 84 Stat. 490, to be codified as D.C. 

Code Ann. § 1 1-1323 (b).
189 See S. 2601, 91st Cong., 1st Sess. § 101, at 50 (1969).
190 See H.R. 16196, 91st Cong., 2d Sess. 5 111. at 40 (1970).

Following prior law,183 the Act contemplates that the settlement 
machinery of this branch will be available to all litigants regardless of 
the amount in controversy,184 and provision is made for certifying any 
case to the branch, with the consent of the parties, for settlement or for 
issue or fact simplification in order to expedite ultimate trial in the civil 
division.185 Indeed, the parties may agree to the completion of trial 
in this branch, again regardless of the amount in controversy.186 Con
versely, a case before the branch in which a jury trial is demanded as a 
constitutional right187 may be conducted in the branch or may be certi
fied to the civil division when the interests of justice seem to require 
it,188 as when a jury demand threatens to stall the resolution of other 
cases on the small claims calendar.

In accordance with the purpose to encourage use of the informal ad
judication and settlement machinery of the branch, the Senate-amended 
version of the original court reorganization bill required that branch 
jurisdiction of controversies involving less than $750 be “exclusive.” 189 
A litigant who demanded a full-blown jury trial on a small claim would 
first be exposed, it was hoped, to the informal settlement options of the 
branch before embarking upon more lengthy and frequently more ex
pensive proceedings. The House version, however, omitted the concept 
of exclusiveness190—not out of disagreement with the philosophy of the 
Senate version, but in order to make certain that general equity cases 
involving nominal money amounts but substantial issues might be 
brought directly in the civil division, and to avoid conflicting with the 
jurisdiction of a specialized landlord and tenant branch which would 
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handle its own particular type of small claims.191 Both interests are 
accommodated in the law as finally enacted. The reference to exclusive
ness is retained, but jurisdiction is limited to actions for the recovery 
of money (thereby eliminating equitable claims) and to actions which 
in no way involve interests in real property.192

101 See H.R. Rep. No. 91-907, supra note 52, at 45 (1970).
102 D.C. Court Reorganization Act § 111, 84 Stat. 489, to be codified as D.C. Code 

Ann. § 11-1321.
193 Id. § 111, 84 Stat. 481, to be codified as D.C. Code Ann. §§ 11-743, -946; see 

D.C. Code Ann. § 13-101 (1967).
194 See S. Rep. No. 91-405, supra note 52, at 21 (1969). See also H.R. Rep. No. 

91-907, supra note 52, at 44, 135, 138; Senate Statement of Managers 13.
105 Senate Statement of Managers 13.
i" D.C. Court Reorganization Act § 111, 84 Stat. 481, to be codified as D.C. Code 

Ann. § 11-743.
197 Id. § 111, 84 Stat. 487, to be codified as D.C. Code Ann. § 11-946.
108 Id.

Compare § 111, 84 Stat. 481, to be codified as D.C. Code Ann. § 11-743 with id. 
§ 111, 84 Stat. 487, to be codified as D.C. Code Ann. § 11-946.

COURT RULES

For the procedural governance of the new local court system, the 
Court Reorganization Act specifies that ordinarily the federal rules of 
appellate procedure, and of civil and criminal procedure, shall govern, 
respectively, the District of Columbia Court of Appeals and the superior 
court.193 In this way, a premium is placed upon procedural uniformity 
within the District of Columbia among the federal and local courts.194 
Recognizing the need for some degree of flexibility in meeting the 
unique problems of the local courts,195 however, the Congress provided 
for modification of the federal rules for local purposes. The local ap
pellate court is authorized to modify the federal appellate rules on its 
own authority.196 The superior court has the responsibility for formu
lating any modifications of the federal civil or criminal rules, but may 
promulgate only such modifications as have the express approval of the 
ocal court of appeals.197 Seemingly, the interest of procedural uniform

ity warrants the safeguard of relatively centralized amendatory authority.
The superior court is authorized to “adopt and enforce” on its own 

authority additional local rules which “do not modify the Federal 
Rules.” 198 As has been pointed out, however, for local purposes the 
latter rules may be modified. Therefore, the reference to the “Federal 
Rules” means, in this local context, the federal civil and criminal rules 
including any duly approved modifications. Although similar authority 
to adopt local rules for the appellate court is left unstated,199 the power of 
the local appellate court to adopt local appellate rules consistent with 
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the federal appellate rules (as modified) is implicit. In both cases, 
the power in question is one which is inherent in all courts. The 
sole reason for an explicit statement in the case of the superior court 
is to distinguish rules which may be adopted by the trial court 
without the approval of the court of appeals (local rules) from rules 
which require such approval (modifications of federal rules).200

200 See id.% 111, 84 Stat. 487, to be codified as D.C. Code Ann. § 11-946.
201 Id. § 111, 84 Stat. 487, to be codified as D.C. Code Ann. § 11-946.
202See 28 U.S.C. § 2072 (1964)-, D.C. Code Ann. § 13-101 (d) (1967).
203 D.C. Court Reorganization Act § 111, 84 Stat. 489, to be codified as D.C. Code 

Ann. § 11-1203.
See id. § 111, 84 Stat. 487, to be codified as D.C. Code Ann. § 11-946.

205 See note 52 supra and accompanying text.
But see Senate Hearings pt. 3, at 1287-91, 1294-96, 1300-03 (testimony favoring 

local control of judicial appointments).

Three additional matters deserve mention in connection with the rules 
of the new local court system. First, the superior court is specifically 
invited to appoint a committee of lawyers to advise it in the exercise 
of all aspects of the court’s rule-making authority.201 This provision 
contemplates a committee like those which have, in equivalent capa
cities, served the Supreme Court of the United States and the highest 
courts of the states. Second, the legislative history contains no indication 
of an affirmative congressional purpose in the omission of the now fa
miliar provision that court-made rules are not to affect the substantive 
rights of any litigant.202 Third, the gratuitous specific authorization for 
the superior court to make rules to govern tax division proceedings203 
is not to be deemed a distinct, particular provision for that one division. 
The general power of the superior court to “adopt and enforce” local 
rules is entirely broad enough to comprehend similar authority to pro
vide specially for any of the court’s divisions or branches.204

Local Judges

“local” judges

One of the principal purposes of the Court Reorganization Act was 
to create a judicial branch of the District of Columbia government in
dependent of the federal judiciary.205 Congress had before it the con
cept of advancing home rule for the District by creating a state-like 
judicial system. Nevertheless, the emphasis upon home rule under the 
final version of the Act appears to be directed toward the accomplish
ment of the quite practical objective of streamlined, efficient administra
tion of justice in the District rather than providing the citizens of the 
District with the benefits of the dual court system familiar to the 
states.206
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The Court Reorganization Act varies from the state court analogy 
by granting the President of the United States the same power to 
nominate and to make recess and other appointments of local judges, 
and giving the United States Senate the same powers of advice and 
consent, which the President and the Senate possess with respect to 
federal judges.207 Efforts to increase local influence over appointments 
were repeatedly defeated. The committee of conference inserted into 
the Act a five-year residence requirement,208 but the geographical area to 
which the requirement applies is no less broad than that provided under 
the local judicial code in effect immediately prior to the Act.209 Most 
notably, the apparent statutory guarantees of representation of the local 
bar, if not local residence, are substantially attenuated. An appointee 
need not have been a member of the local bar for the customary five 
years, provided that he has been eligible for membership for the five 
years prior to appointment and has been employed in the District either 
as a professor of law or as a government attorney.210 Furthermore, the 
requirement of past actual law practice, in or out of government, or of 
employment as a professor of law in the District of Columbia211 is 
changed to “for at least five out of the ten years immediately prior to his 
appointment,” 212 as opposed to the former requirement of “at least five 
years immediately prior to his appointment.” 213

207 See D.C. Court Reorganization Act § 111, 84 Stat. 491, to be codified as D.C. 
Code Ann. § 11-1501 (a); id. § 195(a), (c), 84 Stat. 595. See also U.S. Const, art. II. 
§ 2, cis. 2, 3; 28 U.S.C. 44(a), 133 (1964).

208 D.C. Court Reorganization Act § 111, 84 Stat. 491, to be codified as D.C. Codi 
Ann. § 11-1501 (b) (4). Compare H.R. 16196, 91st Cong., 2d Sess., § 111, at 42-43 
(1970) with Senate amendment to S. 2601, 91st Cong., 2d Sess., 116 Cong. Rec. S4392 
(1970) (text of amendment printed at 116 Cong. Rec. S4512).

209 See D.C. Code Ann. 11-702 (b) (1),-902(b) (1) (1967).
210D.C. Court Reorganization Act § 111, 84 Stat. 491, to be codified as D.C. Com 

Ann. § 11-1501 (b) (2) (B)(ii) ; see D.C. Code Ann. § 11-902 (b)(2) (1967). No
concept of eligibility is expressly defined in the statute. The intended distinction 
appears to be between a requirement of five-year membership in the District ct 
Columbia bar, as opposed to membership in the bar of some other jurisdiction. 
See H.R. Rep. No. 91-907, supra note 52, at 39. Membership in the local bar aside, 
the statute requires five years of active legal experience. D.C. Court Reorganization 
Act § 111, 84 Stat. 491, to be codified as D.C. Code Ann. § 11-1501 (b) (3). Hence 
the concept of eligibility probably refers to the tests imposed in Local Rule 93(e). 
exclusive of a requirement of proof of fitness and good moral character.

211 D.C. Code Ann. ll-702(b) (2),-902(b) (2) (1967).
212 D.C. Court Reorganization Act § 111, 84 Stat. 491, to be codified as D.C. Code 

Ann. § 11-1501 (b) (3).
213 D.C. Code Ann. §§ 11-702(b) (2),-902(b) (2) (1967).

These amendments enlarge the pool of potential appointees and in
crease the likelihood of appointment of government attorneys and aca
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demicians.214 However, as the pool is expanded to include more of 
the thousands of government lawyers in the District employed by the 
specialized federal and city agencies and departments, the likelihood of 
the appointees’ familiarity with local law and practice is correspondingly 
lessened.

214 See generally H.R. Rep. No. 91-907, supra note 52, at 39.
215 D.C. Court Reorganization Act § 111, 84 Stat. 491, to be codified as D.C. Code 

Ann. § 11-1503.
216Compare 28 U.S.C. 45(a), (c), 136(a), (d) (1964) and D.C. Code Ann. 

11-702(a), -902(a) (Supp. Ill, 1970) with D.C. Court Reorganization Act § 111, 84 Stat. 
491, to be codified as D.C. Code Ann. § 11-1503(a).

217 D.C. Court Reorganization Act § 111, 84 Stat. 491, to be codified as D.C. Code 
Ann. § 1 1-1503(a).

218 The statute docs not expressly provide that the four-year term is subject to 
such earlier termination. That such termination is intended is clear, however, since 
designation by the President would otherwise constitute a means of circumventing 
the role of the Senate in reviewing and confirming local judicial nominees at regular 
15-year intervals. Also, the broad purpose of the special four-year designation was 
to increase the degree and frequency of extra-judicial review, not to extend judicial 
tenure. See generally S. Rep. No. 91-405, supra note 52, at 26 (1969); Senate Statement 
of Managers 9.

219 See S. Rep. No. 91-405, supra note 52, at 26 (1969); Senate Statement of 
Managers 9.

220 See note 2 supra.

CHIEF JUDGES

I he provision of the Court Reorganization Act with respect to the 
chief judges of the local appellate and trial courts215 reflects a concern 
for competence in judicial office. Contrary to both federal and prior 
District of Columbia practice, the local chief judges are to be specially 
designated by the President from among the associate judges of the 
local courts.216 Designation is for a renewable four-year term,217 subject 
to earlier termination in the event that the chief judge’s underlying term 
of office as an associate judge expires and is not renewed.218 This new 
method of selecting the chief judges is designed to give the President 
an added means of guaranteeing that the chief judges are proficient in 
their principal task, that of administration.219

JUDICIAL MANPOWER

Just as the intent to create a state-like court system was born of an 
interest in improving the efficiency of the administration of justice 
locally, the interest in efficiency issued from Congress’ basic concern with 
improving law enforcement in the National Capital—the concern with 
solving the District’s crime problem.220 It was the conviction of the 
proponents of the court reorganization legislation that a useful means 
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of combatting the District’s crime crisis would be to increase available 
judicial manpower.221 Thus, the Court Reorganization Act provides 
17 additional trial judges for the local courts,222 which, added to the 23 
positions on the general sessions bench,223 the three positions in the 
juvenile court,224 and the single local tax court position,225 brings the 
total authorized strength of the superior court to 44.226

221 See generally S. Rep. No. 91-405, supra note 52, at 7; H.R. Rep. No. 91-907, 
supra note 52, at 23, 25-27; Senate Statement of Managers 1-2, 6.

222 Senate Statement of Managers 6.
223 See D.C. Code Ann. § 11-902 (a) (Supp. Ill, 1970).
224 Si?e D.C. Code Ann. § 11-1502(a) (1967).
225 Id. § 47-2402.
226D.C. Court Reorganization Act § 111, 84 Stat. 482, to be codified as D.C. Code 

Ann. § 11-903.
227 See notes 407-19 infra and accompanying text.
228 See Senate Hearings pt. 9, at 2046.
229 Cf. House Hearings 26.
230 But cf. H.R. Rep. No. 91-907, supra note 52, at 36.
231 See S. Rep. No. 91-405, supra note 52, at 7; H.R. Rep. No. 91-907, supra note 

52, at 36 (1970); Senate Statement of Managers 6.

These gains may be misleading, however, since the Act also trans
fers jurisdiction over all local litigation to the local courts and cor
respondingly terminates the special federal court jurisdiction over local 
matters not ordinarily triable in a United States District Court.227 
Congress had before it reliable information suggesting that perhaps as 
many as 13 federal district judges have been engaged on a full-time basis 
at any given juncture in trying local cases representative of the local 
litigation likely to be transferred to the local court under court re
organization.228 Against this background it is apparent that the effective 
net increase in the number of trial positions in the local court may be 
limited to as few as four. Likewise, with respect to the appellate court, 
considerably more than one-third of the work of the nine-man United 
States Court of Appeals for the District of Columbia may be shifted to 
the District of Columbia Court of Appeals.229 Thus, it is possible that 
the addition of three positions to the District of Columbia Court of Ap
peals, bringing the court’s full complement to nine, of itself may not 
be the measure of the new tasks assigned under the Act.230

Nevertheless, it is significant that congressional concern with in
creasing local judicial manpower was manifest in the enactment of the 
Court Reorganization Act in several ways wholly apart from expanding 
the local courts. First, the legislative history indicates a recognization of 
the possible inadequacy of the number of positions actually created and 
a clear intent to review the question of the desirable size of the local 
trial bench after court reorganization has commenced.231 The number 
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of trial court positions in the final version of the Act was reduced by 
six from the number requested by the Department of Justice and ap
proved by the Senate,232 but this reduction was based principally upon 
the difficulty of making a fair assessment of actual court needs two to 
three years in advance.233

232 Compare D.C. Court Reorganization Act § 111, 84 Stat. 482, to be codified as 
D.C. Code Ann. § 11-903 with S. 2601, 91st Cong., 1st Sess. § 101, at 21 (1969).

233 See Senate Statement of Managers 6.
234 See note 127 supra and accompanying text.
235 See notes 152-53 supra and accompanying text.

Compare D.C. Court Reorganization Act § 111, 84 Stat. 491, to be codified as 
D.C. Code Ann. § 11-1504, -1565 with D.C. Code Ann. § 11-1701 (a) (3) (1967).

23~ See S. Rep. No. 91-405, supra note 52, at 26; Senate Statement of Managers 8.
238 D.C. Court Reorganization Act § 111, 84 Stat. 491, to be codified as D.C. 

Code Ann. § 11-1502.
™>ld. § 111, 84 Stat. 500, to be codified as D.C. Code Ann. §§ ll-1562(b), (c), 

-1564(b), (c),-1571(a).
240 Id. 5 111, 84 Stat. 494, to be codified as D.C. Code Ann. § 1 l-1526(a) (2) (A), (C).
241 Id. $ 111, 84 Stat. 494, to be codified as D.C. Code Ann. § ll-1526(a) (2) (B).

Second, the imbalance in manpower allocation to the different aspects 
of local court business should be partially corrected by the court con
solidation and creation of superior court divisions of no fixed size.234 For 
example, the serious manpower shortage in the juvenile court may be 
substantially alleviated—albeit at the expense of the less troubled areas 
of local court business—since the chief judge may assign as many judges 
to the family division, or to any division, as the workload of the divi
sion might require.235

The Act also removes the 60-day limitation on the annual, fully com
pensated service of retired local judges.236 Indeed, the President and the 
Senate appear in this regard to have subordinated their concern with 
reviewing the fitness of local judges; apparently it is deemed more im
portant to assure the District of adequate judicial manpower. The legis- 
ative history of the removal of this limitation discloses an intent to 

create a “substantial judicial resource,” an active corps of senior judges, 
apparently, even with respect to judges who are retired by failure of 
reappointment, as well as judges retired voluntarily or by reason of age.237

Fourth, the Act provides for the mandatory retirement of local judges 
at age 70,238 and otherwise encourages voluntary and, where appropriate, 
involuntary retirement.239 In this way the corps of senior judges in
creases in some instances, and in every instance an authorized position 
is freed for new appointment. Similarly, the Act provides for involun
tary removal, not only in cases of willful misconduct in office,240 but 
also in the event of “willful and persistent failure to perform judicial 
duties.” 241 Removing an unproductive judge from office necessarily 
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frees an authorized position for new appointment. In sum, mandatory 
retirement, other involuntary and voluntary retirement, and removal 
may have an effect equivalent to the creation of additional judgeships.242

Fifth, the Court Reorganization Act continues the existing authoriza
tion243 for the chief judge of the local court of appeals to assign local 
appellate judges to serve temporarily on the local trial bench, but now. 
specifically when there arises a need for such assignment as determined 
by the chief judge of the superior court.244 Similarly, the chief judge 
of the court of appeals may assign superior court judges to serve tem
porarily on the appellate court, and not only when there is not a full com
plement of judges, as under the former judicial code,245 but also when
ever the business of the appellate court otherwise requires such assign
ment.246

The Court Reorganization Act also authorizes the assignment of fed
eral district judges to serve temporarily on the local superior court.247 
During the 30-month transitional period, and subject in any given in
stance to the approval of the chief judge of the United States District 
Court for the District of Columbia, the chief judge of the United States 
Court of Appeals for the District of Columbia Circuit may make such 
assignment whenever the chief judge of the superior court certifies that 
a need for the assignment exists.248 Commencing August 1, 1973, the 
same procedure may be followed, except that the assignment must also 
be approved by the Attorney General of the United States, following 
a determination by him that such assignment is “necessary to meet the 
ends of justice.” 249

There is no apparent indication in the Act’s legislative history that 
the Attorney General’s “determination” is to be any more formal than the 
certification of necessity required of the chief judge of the superior 
court.250 The intercession of the Attorney General might appear to con-

242 See Senate Statement of Managers 8.
242 D.C. Code Ann. § 11-904(b) (1967).
244 D.C. Court Reorganization Act § 111, 84 Stat. 479, to be codified as D.C. Code 

Ann. ll-7O7(b), -908(b).
245 D.C. Code Ann. § ll-707(a) (1967).
246 D.C. Court Reorganization Act § 111, 84 Stat. 479, to be codified as D.C. Code 

Ann. § 11-707(a).
247 Id. § 111, 84 Stat. 483, to be codified as D.C. Code Ann. § ll-908(c); id. 

§§ 172(e), 84 Stat. 591, amending 28 U.S.C. § 292 (1964); id. § 197, 84 Stat. 596.
248 Id.
249 Id.
250 A Senate document provides the following suggestion as to the nature of the 

Attorney General’s determination: “This provision is designed as assurance that the 
manpower needs of the local court will be met . . . even if the size of the new 
superior court proves to be inadequate and also notwithstanding any future emer
gencies.” Senate Statement of Managers 6.
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stitute a violation of the separation of powers doctrine. This aspect of 
the Attorney General’s role is ameliorated, however, in that his approval 
is required only for the assignment, that is, for the shifting of judicial 
resources. His approval is not required for actual service, no matter 
how long or how short in duration, once an assignment has been made, 
and regardless of how the service is rendered; nor is his approval re
quired for the designation of any particular judge.251

251 D.C. Court Reorganization Act § 172(e), 84 Stat. 591, amending 28 U.S.C. § 292 
(1964).

252 /J. § 111, 84 Stat. 480, to be codified as D.C. Code Ann. §§ 11-708, -910.
253 Compare id. § 111, 84 Stat. 484, to be codified as D.C. Code Ann. § 11-910 with 

D.C. Code Ann. § 11-908 (1967).
254 See generally Senate Statement of Managers 7.
2w See 28 U.S.C. § 752 (1964).
256D.C. Court Reorganization Act § 111, 84 Stat. 480, to be codified as D.C. Code 

Ann. § 11-708.
257 See Senate Statement of Managers 7-10.

Finally, the Court Reorganization Act increases effective judicial man
power by providing for law clerks for the local trial and appellate 
judges.252 In a departure from the former practice the new local judicial 
code states that every superior court judge may have a personal “law 
clerk,” as distinct from a mere “personal clerk.” 253 The invitation is 
for every trial judge to engage a legal assistant schooled in the law and to 
be employed in a legal capacity,254 comparable to the law clerks of the 
United States district court judges.255 The District of Columbia Court of 
Appeals is aided further by an increase in the number of law clerks 
regularly available to the court; each associate judge is to have one law 
clerk, the chief judge is to have two, and a pool of three law clerks is 
to be appointed by the chief judge to serve the entire court.256 It would 
be wholly in keeping with the objectives of the Act for the terms “as
sociate judge” and “judge” in these provisions to be construed to include 
retired local judges serving on a substantially full-time basis. Such an 
interpretation would be consistent with the practice followed in the 
federal district courts.

ATTRACTIVENESS OF JUDICIAL OFFICE—REGIMENTATION- 
FINANCIAL STATEMENTS

Two distinct themes run through the provisions of the new local 
judicial code with respect to local judges. On the one hand, Congress 
clearly sought to increase the attractiveness of local judicial office with 
a view toward encouraging successful, and especially private, lawyers 
to seek judicial appointment.257 On the other hand, Congress’ concern 
with rendering the courts more efficient manifested itself in increased
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regimentation of the local judiciary. Thus, the enhanced emoluments 
afforded in the Court Reorganization Act are balanced by purported 
guarantees of increased judicial labor in the absolute, as well as increased

ivity.’ ”258
The attractiveness of appointment to the local bench is intended to 

be enhanced by an increase in the term of office of local judges.* 259 It has 
been suggested that the security afforded by a 15-year, as opposed to a 
10-year, term will produce a large number of judicial candidates.260 The 
Court Reorganization Act also amends the retirement laws applicable 
to the local judges. The general age of eligibility is reduced from 62 
to 60;261 involuntary retirement for disability is free of any condition of 
prior service;262 the retirement salary of any judge retired for disability 
is guaranteed to be not less than 50 percent of his basic salary;263 and the 
judicial salary is ordinarily to be deemed a judge’s basic salary for the 
purpose of computing any government retirement salary to which he 
may be entitled with respect to nonjudicial government service (in ad
dition to the retirement salary provided with respect to judicial service 
under the local judicial code).264

‘2^>ld. at 7; cj. S. Rep. No. 91-405, supra note 52, at 10-16, 22-23, 26-33.
259 D.C. Court Reorganization Act § 111, 84 Stat. 491, to be codified as D.C. Code 

Ann. § 11-1502; id. § 195(a), (c), 84 Stat. 595.
260 See Senate Statement of Managers 8.
Ml Compare D.C. Code Ann. § 11-1701 (a) (1) with D.C. Court Reorganization Act 

§ 111, 84 Stat. 500, to be codified as D.C. Code Ann. § ll-1562(b) (2). In addition, the 
Act specifies a number of alternative retirement possibilities for judges with 20 or more 
years of service or who elect to receive reduced salary. Id.

262 D.C. Court Reorganization Act § 111, 84 Stat. 501, to be codified as D.C. Code 
Ann. § ll-1562(d).

263 Id. § 111, 84 Stat. 502, to be codified as D.C. Code Ann. § ll-1564(b); see id. 
§ 111, 84 Stat. 500, to be codified as D.C. Code Ann. § 11-1562 (b), (c), (d).

264 id. § 111, 84 Stat. 502, to be codified as D.C. Code Ann. § ll-1564(c); see H.R. 
Rep. No. 91-907, supra note 52, at 39-40.

265 D.C. Court Reorganization Act § 111, 84 Stat. 479, to be codified as D.C. Code
Ann. 11-703 (b), -904(b).
266D.C. Code Ann. § 11-702(d), -902(d) (Supp. Ill, 1970); Senate Statemeni oe 

Managers 8.

Most notably, the emoluments of local judicial office are enhanced 
under the Court Reorganization Act by the provision that the salaries 
of regular, active appellate and trial judges in the District of Columbia 
courts are to be computed as a percentage, specifically 90 percent, of 
the salaries of, respectively, the circuit and district court judges in the 
federal courts.265 In this way, local judges’ salaries are substantially 
raised266 and are indirectly made subject to the automatic quadrennial 
review of federal judicial salaries by the federal Commission on Execu- 
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rive, Legislative, and Judicial Salaries.267 By reason of the percentage 
mechanism, local judges will likely experience automatic salary increases. 
They will be relieved of the financial burden of being overlooked, or 
of the indignity of having to importune in Congress in behalf of needed 
adjustments in compensation.268

267 See 2 U.S.C. § 352 (Supp. V, 1970). See also S. Rep. No. 91-405, supra note 52, 
at 20-22; Senate Statement of Managers 7-8.

288 Senate Statement of .Managers 7-8.
289 D.C. Code Ann. § 11-907(b) (1967).
270 D.C. Court Reorganization Act § 111. 84 Stat. 483, to be codified as D.C. Code 

Ann. § 11-909(b).
271 Id.
212 Id. § 111, 84 Stat. 480, to be codified as D.C. Code Ann. § 11-709.
273 Id. § 111, 84 Stat. 483, to be codified as D.C. Code Ann. § 11-909(a). This is a 

requirement which previously was applicable to court of general sessions judges. D.C. 
Code Ann. § 11-907(a) (1967).

274 See generally Senate Hearings pt. 3, at 1276-77; id. pt. 7, at 1926, 1931, 1933-34.
275 Compare D.C. Code Ann. § 11-906 (1967) 'with D.C. Court Reorganization Act 

$ 111, 84 Stat. 492, to be codified as D.C. Code Ann. § 11-1505(a). Although on its 
face this constitutes a reduction from six weeks to one month, the new formula could 
be construed to grant five weeks vacation, depending on the manner of computation 
and the number of actual periods of leave. It is assumed, however, that the judicial 
work-week will continue for these purposes to consist of six court days.

These provisions are balanced, however, by others aimed at making 
local judges more productive and accountable within the court system 
and to the public. The former District of Columbia judicial code re
quired that local trial judges submit to the chief judge a monthly report 
of the number of days’ attendance in court, the number of hours’ at
tendance per day, the branches served upon, and any other data re
quested.269 The Court Reorganization Act expands this requirement 
by mandating details as to the number and type of matters disposed of, 
by authorizing the chief judge to require additional reports, monthly 
or otherwise,270 by requiring that the monthly report also be submitted 
to the local judicial removal commission,271 and by imposing substan
tially equivalent requirements on the judges of the District of Columbia 
Court of Appeals.272

The Act requires that judges of the superior court meet a minimum 
of once each month to discuss court operations and other business.273 
Moreover, since the former juvenile court is now included as part of 
the single local trial court, the meeting requirement applies to the judges 
assigned to handle juvenile matters, thereby correcting what many legis
lators thought to be a grave omission in the law and in practice.274 The 
increased regimentation may also be perceived in the new provision on 
vacations. The basic number of days’ vacation to which a local judge 
is entitled is reduced from 36 court days to 30 calendar days.275 The 
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new provision on vacations applies to local appellate judges, as well as 
to judges of the superior court.276 By negative inference the provision 
indicates that attendance at any conference or service on a commission 
or committee is to be charged against a judge’s annual leave unless the 
specific conference, commission, or committee is “established by law.” 277 
The provision admonishes the chief judges to schedule vacations in a 
manner which will guarantee the availability of an adequate number of 
judges to effect prompt disposition of court business at all times.278 The 
Act further suggests that the chief judge may, if necessary, limit the 
length of an associate judge’s vacation; one possible construction suggests 
that this may be done even if the effect of the limitation is to deny a 
judge his statutory maximum vacation of 30 calendar days in a single 
year.279

276D.C. Court Reorganization Act § 111, 84 Stat. 492, to be codified as D.C. Code 
Ann. § 11-1505. For the previous rule applicable to the court of general sessions, see 
D.C. Code Ann. § 11-906 (1967).

277 D.C. Court Reorganization Act § 111, 84 Stat. 492, to be codified as D.C. Code 
Ann. § 11-1505(a).

27% Id. § 111, 84 Stat. 492, to be codified as D.C. Code Ann. § 11-1505(b).
279 See generally S. Rep. No. 91-405, supra note 52, at 26.
280 D.C. Court Reorganization Act § 111, 84 Stat. 498, to be codified as D.C. Code 

Ann. § 11-1530; see S. Rep. No. 91-405, supra note 52, at 30-31. Senate Statement of 
Managers 9.

281 D.C. Court Reorganization Act § 111, 84 Stat. 498, to be codified as D.C. Code 
Ann. § ll-153O(a).

282 Id. § 111, 84 Stat. 499, to be codified as D.C. Code Ann. § 11-1530(b) (3).
283 See generally id. § 111, 84 Stat. 495, to be codified as D.C. Code Ann. 

§ ll-1527(a) (1) (setting forth the Commission’s general powers to investigate and 
consult with local judicial officers).

284 Id. § 111, 84 Stat. 498, to be codified as D.C. Code Ann. §§ 1 l-153O(a) (2), (7), 
-1530(b) (2).

285 Standing Rules of the Senate XLIV, § 1. This rule is not duplicated in the 

The objective of assuring meaningful accountability—especially in the 
interest of a continued high level of integrity on the local bench—is most 
obviously carried out in the section requiring annual financial statements 
of all local judges.280 This section provides that District of Columbia 
judges must file such statements with the local judicial removal com
mission281 and that failure to file or the filing of any fraudulent report 
constitutes grounds for removal from office.282 The removal commission 
is expected to review the statements with a view toward discouraging 
judicial improprieties.283 In addition, information concerning the judges’ 
charitable and business affiliations and honorariums valued at $300 or 
more are to be made available for public perusal.284

The details of the financial statement are patterned upon the enumera
tion in Rule XLIV of the Standing Rules of the Senate.285 A local judge 
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must report his income, including income earned jointly with his wife, 
and, unlike the Senate rule, he must also report any income of his wife 
even if not jointly realized.286 The statement also must include business 
affiliations—officerships, directorships, and the like—and, contrary to the 
Senate rule, also affiliations with any “private foundations or eleemosy
nary institutions.” 287 As under the Senate rule, each local judge must 
report liabilities of $5,000 or more, gifts valued at $50 or more, and 
beneficial interests in any trust where the judge’s interest is valued at 
810,000 or more.288 Furthermore, unlike a Senator, a local judge must 
report any individual property interests valued at $10,000 held by a trust 
in which he has a beneficial interest, without regard to the value of 
the beneficial interest,289 and the details of any expense account or “re
imbursement for expenditures.” 290

Court Reorganization Act, apparently because its relevant requirements are otherwise 
included. See D.C. Court Reorganization Act § 111, 84 Stat. 498, to be codified as 
D.C. Code Ann. § 1 l-153O(a) (1).

286 Compare Standing Rules of the Senate XLIV, § 1, at U a, D.C. Court
Reorganization Act § 111, 84 Stat. 498, to be codified as D.C. Code Ann. § 11-1530(a) (1).

287 Compare Standing Rules of the Senate XLIV, § 1, at <| a, with D.C. Court 
Reorganization Act § 111, 84 Stat. 498, to be codified as D.C. Code Ann. § 11-1530(a) (2).

288 Compare Standing Rules of Senate XLIV, § 1, at 15 (d)-(q) and id. § 3, at 
c (b) with D.C. Court Reorganization Act § 111, 84 Stat. 498, to be codified as 
D.C. Code Ann. § 1 l-153O(a) (3)-(6).

289 D.C. Court Reorganization Act § 111, 84 Stat. 498, to be codifed as D.C. Code 
Ann. § 1 l-153O(a) (5).

290 Id. § 111, 84 Stat. 498, to he codifed as D.C. Code Ann. § ll-153O(a) (8).
291 Id. § 111, 84 Stat. 492, to be codfed as D.C. Code Ann. §§ 11-1521 to -1530. See 

generally S. Rep. No. 91-405, supra note 52, at 10-11, 27-31; H.R. Rep. No. 91-905; 
supra note 52, at 30-39, 140-42; Senate Statement of Managers 9.

292 D.C. Court Reorganization Act § 111, 84 Stat. 492, to be codifed as D.C. Code 
Ann. § 11-1522(a). The Act provides for three alternate members who will serve 
pursuant to the rules adopted by the Commission. Id. § 111, 84 Stat. 492, to be codifed 
as D.C. Code Ann. § 11-1522 (b). The legislative history suggests that the Congress 
envisioned a procedure whereby an alternate would serve not only when a member is 
absent, but also when a member is not qualified to serve as by reason of some personal 
interest in a particular case. See S. Rfp. No. 91-405, supra note 52, at 28.

™ld. § 111, 84 Stat. 493, to he codifed as D.C. Code Ann. ~ 1 1-1525(a).

REMOVAL COMMISSION

One momentous contribution of the Court Reorganization Act con
sists of the establishment of the District of Columbia Commission on 
Judicial Disabilities and Tenure.291 The Act provides for a five-member 
commission of lawyers and at least one layman and one federal judge 
to serve as guardians of the integrity and propriety of the local bench.292 
The Commission is authorized to make rules for the governance of its 
own business;293 the general tenor of the subchapter is that the Commis
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sion is specifically exempted from the operation of the District of 
Columbia Administrative Procedure Act,294 except with respect to the 
filing, publication, and compilation of its rules and with respect to the 
requirement that local courts take judicial notice of rules duly pub
lished.295 The legislative history gives every indication that Congress 
intended to afford any judge under investigation by the Commission 
every element of due process of law.296 Congress, however, was faced 
with a unique administrative proceeding, at once meriting confidentiality, 
subject to waiver by the judge in question,297 while demanding maximum 
freedom for Commission members to pursue their general investigative 
functions.298

294 D.C. Code Ann. §§ 1-1501 to -1510 (Supp. Ill, 1970).
295 D.C. Court Reorganization Act § 111, 84 Stat. 493, to be codified as D.C. Code 

Ann. § 11-1525(a).
29GSee D.C. Court Reorganization Act § 111, 84 Stat. 495, to be codified as D.C. Code 

Ann. § ll-1527(a) (2), (3); S. Rep No. 91-405, supra note 52, at 29.
297 D.C. Court Reorganization Act § 111, 84 Stat. 497, to be codified as D.C. Code 

Ann. § 11-1528.
298Sec generally id. § 111, 84 Stat. 495, to be codified as D.C. Code Ann. 

§ ll-1527(a)(l).
299 id. § 111, 84 Stat. 480, to be codified as D.C. Code Ann. §§ 11-709, -909(b).
300 id. § 111, 84 Stat. 498, to be codified as D.C. Code Ann. § 1 l-153O(a).
sot Id. § 111, 84 Stat. 495, to be codified as D.C. Code Ann. § 11-1527 (a) (1).
302 The Act also authorizes the Commission, members, alternates, and staff to inspect 

the financial statements “in connection with duties of the Commission under the sub
chapter.” Such duties would include supervisory activities such as consulting with 
judicial officers as the need arises. Id. § 111, 84 Stat. 498, to be codified as D.C. Code 
Ann. § 1 l-153O(b) (1).

™ld. § 111, 84 Stat. 495, to be codified as D.C. Code Ann. § ll-1527(a) (1). For a 
discussion of the necessity of a competent staff to assist the Commission with such 
functions, see S. Rep. No. 91-405, supra note 52, at 30. See also D.C. Court Reorganiza
tion Act § 111, 84 Stat. 494, to be codified as D.C. Code Ann. § 11-1525 (b), (c), (d).

The Act contemplates three basic Commission functions—oversight, 
persuasion, and formal determination—in connection with the ultimate 
duties of removal and involuntary retirement. The Commission is to 
receive the monthly reports of the judges299 and the annual financial 
statements.300 The expectation was that the filing of such reports and 
statements would have a disciplining effect upon the judges, for ex
ample, encouraging longer hours, the processing of more business, and 
scrupulous attention to potential conflicts of interest. The Commission 
is specifically authorized to contact any judge or his chief judge on an 
informal basis301 for the purpose of inquiring or counseling with respect 
to potential, alleged, or actual breaches of the standards of judicial 
service implied by the Court Reorganization Act.302

The Commission has broad power to conduct both formal and in
formal investigations upon complaint or on its own initiative.303 This 
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power is strengthened by ancillary powers to issue subpoenas,304 to grant 
immunity for the purpose of compelling testimony,305 and to order de
positions306 and medical examinations.307 These ancillary powers, of 
course, may be exercised not only in aid of investigations, but also in 
conjunction with formal commission hearings.308 Meanwhile, formal 
Commission hearings are required before the exercise of the Commis
sion’s power of removal,309 and can be expected to be ordered, albeit 
within the Commission’s discretion, when the power to be exercised is 
that of involuntary retirement.310 Again, the hearings are confidential 
subject to waiver by the affected judge,311 may take place only upon 
30-days’ notice to the affected judge,312 and must be recorded.313

304 D.C. Court Reorganization Act § 111, 84 Stat. 496, to be codified as D.C. Code 
Ann. § 11-1527(c) (1).

305 Id. § 111, 84 Stat. 496, to be codified as D.C. Code Ann. § 11-1527 (c) (2).
3°Gld. § 111, 84 Stat. 496, to be codified as D.C. Code Ann. § ll-1527(c) (4). This 

section also gives the Superior Court the power to order a judge to submit to such a 
deposition.

307 Id. § 111, 84 Stat. 496, to be codified as D.C. Code Ann. § 11-1527(c) (1).
308 See id. § 111, 84 Stat. 495, to be codified as D.C. Code Ann. § 11-1527(a) (1).
309 id.
310 Id. Likewise a hearing will no doubt be conducted in any case where removal 

is to be based upon the entering of a final judgment of conviction of a felony, in the 
event that the hearing is requested by the affected judge—for example, to contest the 
fact of the entering of such judgment and thereby also the fact of the commission 
of the felony. Id.

311 See note 297 supra and accompanying text.
312 D.C, Court Reorganization Act § 111, 84 Stat. 495, to be codified as D.C. Code Ann. 

§ 11-1527(a) (2).
313 Id. § 111, 84 Stat. 496, to be codified as D.C. Code Ann. § 1 l-1527(b). See S. Rep. 

No. 91-405, supra note 52, at 29; H.R. Rep. No. 91-907, supra note 52, at 141. In para
phrasing the new D.C. Code provision, the Senate and House reports refer to a “report” 
of the hearing. The reference to “the whole record” in section 11-1529(d), however, 
reaffirms the suggestion that the requirement in section 11-1527 (d) is of an actual 
recording.

314 See, e.g., D.C. Court Reorganization Act § 111, 84 Stat. 494, to be codified as D.C.
Code Ann. § 11-1526. See also id. § 111, 84 Stat. 497, to be codified as D.C. Code Ann. 
S ll-1529(a). , .

315 Id. § 111, 84 Stat. 494, to be codified as D.C. Code Ann. § 1 l-1526(a) (1).

I he principal orders of the Commission are to be filed in the District 
of Columbia Court of Appeals, but for the sole purpose of making a 
permanent record.314 The subchapter describes seven orders of a disposi
tive nature—orders, that is, other than those of an essentially procedural 
nature. First, the Commission may issue an order removing any local 
judge where a final judgment of conviction has been entered against 
him in any court in the country, federal or otherwise, based on conduct 
that would constitute a felony under federal or District of Columbia 
law.315 This order is effective upon filing, and results in the judge 
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being severed from office and from all rights and perquisites attendant 
to that office.310 * * * * * 316 A judge who has been so removed is not entitled to a 
retirement salary,317 although he may withdraw his “lump-sum credit 
for retirement” consisting of all of his retirement deductions together 
with approximately three percent interest thereon.318

310 Id. The provisions on tenure provide that judicial tenure is subject to the pro
visions of the subchapter on removal and involuntary retirement. E.g., id. § 111, 84 Stat.
491, to be codified as D.C. Code Ann. § 1 1-1502.

317 M. § 111, 84 Stat. 499, to be codified as D.C. Code Ann. 11-1561(3), (9).
-1562,-1563(c).

318 M. § 111, 84 Stat. 500, to be codified as D.C. Code Ann. § 11 1561(a), -1563(b), (c);
see id. § 111, 84 Stat. 495, to be codified as D.C. Code Ann. § 1 1-1526(c).
319§ 111, 84 Stat. 495, to be codified as D.C. Code Ann. § ll-1526(c) (1) (A) (ii).
320 Id. § 111, 84 Stat. 494, to be codified as D.C. Code Ann. § 1 l-1526(a> (2) (A).
321 Id. § 111, 84 Stat. 499, to be codified as D.C. Code Ann. § 11-1530(b) (3).
322 Id. § 111, 84 Stat. 494, to be codified as D.C. Code Ann. § 1 l-1526(a) (2) (B).
M3 Id. § 111, 84 Stat. 494, to be codified as D.C. Code Ann. § ll-1526(a) (2) (C).
324 Id. § 111, 84 Stat. 494, to be codified as D.C. Code Ann. § 11-1526(a) (2).

Id. § 111, 84 Stat. 495, to be codified as D.C. Code Ann. § ll-1526(c) (1) (A) (ii),
(B).

326 M. § 111, 84 Stat. 494, to be codified as D.C. Code Ann. § 11-1526(b).
327 Id.

Second, the Commission may issue an order of suspension without 
pay where the judgment of conviction referred to above has not become 
final.319 Next, the Commission is required to issue an order of removal 
upon a determination, after a hearing, of a judge’s official misfeasance,320 
including failure to file a financial statement or the filing of fraudulent 
information,321 “persistent” nonfeasance,322 or other conduct “prejudicial 
to the administration of justice or which brings the judicial office into 
disrepute.” 323 Like orders of involuntary retirement, this order is ef
fective only after the expiration of the 30-day period for the filing of 
notice of appeal, or, in the event of appeal, only after the termination 
of review proceedings.324 Fourth, the Commission may issue an order 
of suspension without pay, effective immediately, pending the expira
tion of the 30-day period or, where applicable, pending the termination 
of review proceedings, in the case of a judge who is the subject of such 
an order of removal for misfeasance.325

Fifth, the commission may order involuntary retirement for per
manent mental or physical disability (which includes habitual intem
perance) seriously interfering with the proper performance of judicial 
duties.326 Once such an order is effective, that is, after appeal or ex
piration of the period for notice of appeal,327 a judge is entitled to the 
same retirement salary as he would have received had he retired volun
tarily for disability, which may not be less than 50 percent of his judi
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cial salary.328 329 Sixth, upon the filing of an involuntary retirement order, 
a judge shall be suspended with retirement salary, pending the expira
tion of the period for notice of appeal or, where applicable, of any

328 The definition of “retirement” in the Court Reorganization Act does not distinguish 
between voluntary and involuntary retirement. Id. § 111, 84 Stat. 499, to be codified as 
D.C. Code Ann. §§ 11-1561(3). Voluntary retirement salary computation makes cross- 
reference to the computation for involuntary retirement cases. Id. § 111, 84 Stat. 501, to 
be codified nr D.C. Code Ann. ll-1564(a), (b).

329 Id. § 111, 84 Stat. 495, to be codified as D.C. Code Ann. § ll-1526(c) (2).
330 Id. § 111, 84 Stat. 495, to be codified as D.C. Code Ann. § 1 1-1526(c) (3).
331 Id.
332 Id.
333 Id. § 111, 84 Stat. 495, to be codified as D.C. Code Ann. § 11-1527(a) (3).
334 /J. § 111, 84 Stat. 497, to be codified as D.C. Code Ann. § 11-1529.
335 Id. § 111, 84 Stat. 497, to be codified as D.C. Code Ann. § 1 l-1529(a).
330 Id. § 111, 84 Stat. 497. to be codified is D.C. Code Ann. § 11-1529(b).
337 28 U.S.C. § 2284 (1964).

Finally, the Commission has power to issue an order of suspension 
with full salary in the interest of the administration of justice.330 In 
such cases, however, the Commission must order a removal or involun
tary retirement hearing and file an order of suspension. The order must 
specify the termination of suspension, but in no case may the suspension 
extend beyond the termination of any appeal or, if no appeal is taken, the 
period for notice of appeal,331 nor, logically, beyond the time of a de
termination by the Commission that the judge in question is not to be 
removed or involuntarily retired. In short, the power of suspension with 
pay may be exercised only ancillary to a bona fide removal or involun
tary retirement proceeding. Yet this suspension may be exercised by 
vote of three members of the Commission,332 as compared with the 
power to order removal or involuntary retirement which requires the 
vote of four of the Commission members.333

The Act provides a single method and level of appeal in the nature 
of a review by impartial members of the federal judiciary.334 A judge 
adversely affected by an order of the Commission and wishing to appeal 
must file notice of appeal with the Chief Justice of the United States.335 
The Chief Justice is charged thereupon with convening a special court 
of three federal judges designated from among the active or retired 
federal district or circuit judges for the District of Columbia,336 but 
without the limitations which require inclusion of at least one district 
judge and one circuit judge in the case of the more familiar “district 
court of three judges.'5 337 This special court must hear the appeal, with 
oral argument unless waived, and must render its decision within 90 
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days after such hearing.338 The review contemplated339 is that cus
tomarily accorded in appeals from actions of administrative agencies.

888 D.C. Court Reorganization Act § 111, 84 Stat. 497, to be codified as D.C. Code 
Ann. § ll-1529(c).

889 Id. § 111, 84 Stat. 497, to be codified as D.C. Code Ann. § 11-1529(d).
340 See Senate Hearings pt. 3, at 688-746; Court Management Study, 91st Cong., 2d 

Sess., Report for the Use of the Committee on the District of Columbia United 
States Senate pt. 1, at 3-27 (Comm. Print 1970) [hereinafter cited as Court Manage
ment Study].

341 See S. Rep. No. 91-405, supra note 52, at 12-14; H.R. Rep. No. 91-907, supra note 
52, at 42-43; Senate Statement of Managers 10-11.

342 D.C. Court Reorganization Act § 111, 84 Stat. 510, to be codified as D.C. Code 
Ann. § 11-1703; see Court Management Study 15-16, 82-88.

343 See Senate Statement of Managers 10-11. This concern is also expressed in a 
letter of Chief Justice Burger. Senate Hearings pt. 9, at 2042-43.

344 D.C. Court Reorganization Act § 111, 84 Stat. 508, to be codified as D.C. Code 
Ann. § 11-1701 (a); Senate Statement of Managers 10-11.

345 Senate Statement of Managers 10-11.

Court Administration

JOINT COMMITTEE ON JUDICIAL ADMINISTRATION

Extensive testimony, especially before the Senate Committee on the 
District of Columbia, vividly revealed the need for improved, business
like court administration in the District of Columbia to increase judicial 
efficiency and curtail inordinate court backlogs.340 It became apparent 
to the Congress that the day-to-day business of handling personnel, pro
curing and disbursing, marshalling and scheduling court resources, and 
general administration would have to be the responsibility of a trained, 
professional court administrator (the Executive Officer of the District of 
Columbia Courts), albeit functioning under judicial supervision and 
control.341

The Court Reorganization Act reflects a trend toward the separation 
of judicial and administrative functions in the creation of the post of 
Executive Officer.342 Final administrative authority, however, including 
the establishment of all basic policies, properly remains with the judges 
themselves.343 The local court system will be administered through a 
Joint Committee on Judicial Administration composed of the chief 
judges of the trial and appellate courts and three associate judges.344 The 
associate judges are to be elected annually, two from the new trial court 
and one from the appellate court, by the judges of their respective 
courts.345

The Joint Committee’s sphere of responsibility is for the most part 
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limited to systemwide concerns, and does not extend to matters affecting 
only one of the local courts.346 Thus, the central responsibility of the 
Joint Committee is to undertake a continuing evaluation of the business 
of the courts and a continuing search for means of improving the 
administration of justice,347 to make an annual report to the public on 
the courts and periodic recommendations to Congress of legislative action 
needed to improve the courts,348 and to institute any changes which will 
improve the administration of justice and which do not require legisla
tive action.349 In addition to general administrative concerns, the Joint 
Committee is responsible for arranging training seminars for judges and 
court personnel,350 351 maintaining liaison with other court systems,361 and 
establishing and enforcing standards with respect to the outside activi
ties of District of Columbia judges.

340 Id. § 111, 84 Stat. 508, to be codified as D.C. Code Ann. §§ 11-1701 (b), (c), 
-1702; Senate Statement of Managers 10-11; S. Rep. No. 91-405, supra note 52, at 13.

347 D.C. Court Reorganization Act § 111, 84 Stat. 508, to be codified as D.C. Code 
Ann. 11-1701 (b) (7), -1701(c)(1), (2), (3); see S. Rep. No. 91-405, supra note 52, 
at 32.

348 D.C. Court Reorganization Act § 111, 84 Stat. 508, to be codified as D.C. Code 
Ann. 11-1701 (b) (7), - 1701(c)(2), (3); see Court Management Study 91-92.

349 D.C. Court Reorganization Act § 111, 84 Stat. 509, to be codified as D.C. Code 
Ann. § ll-1701(c), (3), (d).

350 Id. § 111, 84 Stat. 509, to be codified as D.C. Code Ann. § 11-1701 (c) (4); see 
Court Management Study 101-03.

331 D.C. Court Reorganization Act § 111, 84 Stat. 508, to be codified as D.C. Code 
Ann. § 11-1701 (b)(8).

352See id. § 111, 84 Stat. 508, to be codified as D.C. Code Ann. 11-1701 (b), (c), 
-1702; Senate Statement of Managers 10-11; S. Rep. No. 91-405, supra, note 52, at 13.

353 D.C. Court Reorganization Act § 111, 84 Stat. 508, to be codified as D.C. Code 
Ann. § 11-1701 (b)(9).

351 “It bears reiteration, however, that final authority over matters affecting, that is
over operations within, a single court is vested without exception in the chief judge of
that court.” Senate Statement of Managers 11; see H.R. Rep. No. 91-907, supra
note 52, at 42.

As noted above, the area of Joint Committee competence is limited 
to matters which affect the court system as a whole rather than indi
vidual local courts.352 Even matters of joint and mutual concern to the 
two individual courts are not within the province of the Joint Com
mittee except as agreed to by the chief judges.353 Generally, all matters 
involving the internal administration of the individual courts are the 
responsibility of the chief judges, who are in every sense the final re
positories of administrative power in their respective courts.354 This 
power extends to all administrative matters not specifically enumerated 
as being within the authority of the Joint Committee, as well as to the 
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implementation of Joint Committee policies and directives.355 How
ever, this power must be exercised consistently with the general policies 
and directives of the Joint Committee.356

355 D.C. Court Reorganization Act § 111, 84 Stat. 509, to be codified as D.C. Code 
Ann. § ll-17O2(a).

356 Id.
357 id. § 111, 84 Stat. 510, to be codified as D.C. Code Ann. §§ ll-17O3(a), -1741. 

-1742(a),-1745(a).
358 Senate Statement of Managers 10-11.
359 D.C. Court Reorganization Act § 111, 84 Stat. 510, to be codified as D.C. Code 

Ann. § 11-1703 (b); see id. § 195(b), 84 Stat. 595.
360 H.R. 16196, 91st Cong., 2d Sess. § 111, at 87 (1970); see Senate Statement of 

Managers 3, 10; Senate Hearings pt. 9, at 2042-43, app. at 1157-58.
361 “In a more immediate or day-to-day sense, however, the executive officer is 

himself to exercise control, pursuant to the conference report [on the D.C. Court 
Reorganization Act] over the non-judicial personnel of the local courts and over the 
non-judicial aspects of court administration.” Senate Statement of Managers 11.

362 D.Q Court Reorganization Act § 111, 84 Stat. 509, to be codified as D.C. Code 
Ann. ll-1701(c), -1703(a), -1722, -1723(a)(1), -1725 to -1728, -1730, -1731, -1741 
to-1747, -2105.

Id. § 111, 84 Stat. 513, to be codified as D.C. Code Ann. § 11-1741.

EXECUTIVE OFFICER OF THE DISTRICT OF COLUMBIA COURTS

The chief judges, as to individual court matters, and the Joint Com
mittee, as to systemwide concerns, are the true administrators and 
sources of managerial policy for the courts. The executive officer is 
subject to the guidance and supervision of the chief judges and the Joint 
Committee;357 in other words, he has immediate but not ultimate respon
sibility for court administration.358 The fact that the executive officer 
is not intended to be independent of judicial authority and control is 
especially evident in the provision for his appointment and removal by 
the Joint Committee with the concurrence of the chief judges.359 The 
legislative history indicates a certain vehemence in the rejection of the 
provision in the earlier House version of the court reorganization legis
lation which would have placed the executive officer beyond the control 
of the judiciary, providing for his appointment and removal by the 
President.360

This does not mean, however, that the executive officer’s role is merely 
ministerial.361 No doubt the judicial guidelines under which he operates 
will be broad ones. His role as the head of a businesslike organization 
in its daily operation permits wide discretion and creativity.362 Chief 
among the executive officer’s concerns are matters which affect court
house logistics, including the routing of judges, attorneys, witnesses, and 
jurors, for the trial of cases.363 Similarly, the executive officer is ex- 
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pectcd to undertake the tasks of supervising and improving case assign
ment methods, calendars, and dockets, and of recommending to the 
chief judge of the superior court the most efficient division of the 
court’s business.364 The executive officer also has immediate responsi
bility for recruiting, appointing (and where necessary removing), train
ing. and supervising nonjudicial personnel, except for the Auditor- 
Master, the Register of W ills, and the judges’ personal law clerks and 
secretaries.365 However, as to personnel with systemwide duties, ap
pointment and removal are subject in every instance to the approval 
of the Joint Committee;366 as to all other nonjudicial personnel (includ
ing, among others, the Director of Social Services, the clerks of the 
courts, and the Auditor-Master), appointment and removal by the 
executive officer are subject to general regulations approved by the 
Joint Committee and, in every instance, to the approval of the chief 
judge of their assigned court.367 The executive officer, however, is 
authorized to fix the compensation of all nonjudicial personnel within 
statutory limitations.368

364 id.
M&Id. § 111, 84 Stat. 510, to be codified as D.C. Code Ann. §§ 11-1722, -1723, -1725 

to -1728, -1730, -1731, -2105; see Senate Statement of Managers 11. Notable exceptions, 
however, are the Auditor-Master, whose responsibilities by their nature appear to 
require more direct judicial supervision, and the express exclusion of the Register of 
Wills and personal law clerks and secretaries. D.C. Court Reorganization Act § 111, 
84 Stat. 511, to be codified as D.C. Code Ann. §§ 1 1-1724, -1725(b). The House version 
of the Act had placed the “Auditor” under the supervision of the executive officer. 
H.R. 16196, 91st Cong., 2d Sess. § Ill, at 89-90 (1970); see House Statement of 
Managers 223.

■ 'G D.C. Court Reorganization Act § 111. 84 Stat. 511, to be codified as D.C. Code 
Ann. § 11-1725(a).

307 ZJ. § 111, 84 Stat. 511, to be codified as D.C. Code Ann. § 11-1725(b).
368 Id. § 111, 84 Stat. 511, to be codified as D.C. Code Ann. § 1 1-1726.

Id. § 111, 84 Stat. 509. to be codified as D.C. Code Ann. 11-1701 (c) (1 ), -1730, 
1741(5), (6), (7), -1744(1), -1745(a); see Court Management Study 69, 92-99.

370 D.C. Court Reorganization Act 5 111. 84 Stat. 514, to be codified as D.C. Code 
Ann. $ 11-1744(4).

371 Id. § Ill, 84 Stat. 514, to be codified as D.C. Code Ann. § 11-1744(3).

Of particular long-range importance to the public, the executive of
ficer is responsible for an ongoing monitoring of the court system by 
collecting and evaluating statistical information to be included in the 
annual report on the court system, focusing upon its performance, prog
ress, and problems.369 In addition, the executive officer is to disseminate 
information as the public information officer of the courts,370 while at 
the same time gathering pertinent information for the courts as to 
pending congressional and executive actions.371
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NONJUDICIAL PERSONNEL

A number of subordinate nonjudicial personnel positions are specif
ically recognized in the act aud deserve brief mention, since some are 
new to the local court system and some have altered responsibilities. 
Although the statute does not provide by name for a deputy or 
principal assistant to the executive officer, the managers of the bill pro
vided the necessary compensation, in contemplation of that assign
ment.372 This position was envisioned as being in addition to the statu
torily provided clerks of court who will be the executive officer’s chief 
administrative assistants in the individual trial and appellate courts.373 
The United States Marshall’s office will continue to serve the local 
courts.374 Court reporters will continue to serve as full-time employees 
of the local trial court, subject to the appointment and general super
vision of the executive officer and the direct supervision of any judge 
for whom or in whose court they serve.375

372 Specifically, the compensation is provided through newly authorized “supergrade” 
staff positions. Id. § 111, 84 Stat. 511, to be codified as D.C. Code Ann. § 11-1726: 
Senate Statement of Managers 11.

373See D.C. Court Reorganization Act § 111, 84 Stat. 510, to be codified as D.C. Code 
Ann. § 11-1721.

374 Id. § 111, 84 Stat. 512, to be codified as D.C. Code Ann. § 11-1729.
375 Id. § 111, 84 Stat. 512, to be codified as D.C. Code Ann. § 11-1727(a). Court 

reporters may also charge fees for transcription services, in accordance with a schedule 
prescribed by the executive officer. Fees may not be charged, however, when a 
transcript is “delivered to a judge at his request or ... to the clerk of a court for 
the records of the court.” Id. § 111, 84 Stat. 512, to be codified as D.C. Code Ann. 
§§ ll-1727(b).

Id. § 111, 84 Stat. 510, to be codified as D.C. Code Ann. § 11-1722 (a).
377 See D.C. Code Ann. § 11-1523 (1967).
378D.C. Court Reorganization Act § 111, 84 Stat. 510, to be codified as D.C. Code 

Ann. § 11-1722(a).
™ld. § 111, 84 Stat. 511, to be codified as D.C. Code Ann. § 11-1724(1), (2); see 

H.R. Rep. No. 91-907, supra note 52, at 42; House Statement of Managers 223.

A new position is that of Director of Social Services, who is responsi
ble for all social services in the superior court including “probation 
services, intake procedures, marital and family counseling, social case
work, rehabilitation and training programs” for adults, and a number 
of similar services for juveniles.376 This position represents an expansion 
of the Office of Director of Social Work which existed under the prior 
law in the juvenile court.377 The new position is for the benefit of the 
entire consolidated local trial court, and now includes probation func
tions.378

An Auditor-Master will perform a quasi-judicial function, auditing 
fiduciary accounts in the superior court.379 This office is to be distin
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guished from the nonjudicial position of fiscal officer, whose concerns 
are limited to the financial accounts of the courts themselves, rather than 
fiduciary accounts, and who is further responsible for the budget of the 
court system.380 The position of Auditor-Master is new to the local 
court system, although an auditor’s office has served the District’s federal 
court.381 The term “master” was appended to the title of the office for 
the sole purpose of emphasizing the quasi-judicial nature of the above- 
mentioned function.382 Of course, special issues of fact in complicated 
cases may be referred to the Auditor-Master under the local equivalent 
of Rule 53 of the Federal Rules of Civil Procedure?3* In this regard, 
however, the Auditor-Master is without special standing, inasmuch as 
the appointment of masters is intended to remain within the discretion 
of the superior court.384

380 D.C. Court Reorganization Act § 111, 84 Stat. 511, to be codified, as D.C. Code 
Ann. § 11-1723(a) (1).

381 D.C. Code Ann. § 11-501 (1967).
382 H.R. 16196, 91st Cong., 2d Sess. § 111, at 89-90 (1970); see House Statement of 

Managers 223.
383 The Auditor-Master is specifically charged with performing “such other func

tions as may be assigned by the Superior Court.” D.C. Court Reorganization Act 
i 111, 84 Stat. 487, to be codified as D.C. Code Ann. 11-946, -1724(2), (3).

384 There is no evidence of an intent to amend Rule 53 itself; thus, use of the term 
“master” in the Act should not be construed to suggest either that no other person 
may be appointed as a master as that term is used in Rule 53 of the Federal Rules of 
Civil Procedure, or that a statutory preference has been established in favor of the 
Superior Court’s Auditor-Master. See D.C. Court Reorganization Act § 111, 84 Stat. 
484, to be codified as D.C. Code Ann. 11-946, -1724.

385 id. § ill, 84 Stat. 511, to be codified as D.C. Code Ann. 11-1724, -1725(b).
380id. § 111, 84 Stat. 476, to be codified as D.C. Code Ann. 11-501(3), -921(a)(5),

-2101; id. -199(b)(2), -191(b)(2), -192(a)(2), 84 Stat. 597.
387 ¡d. § 111, 84 Stat. 516, to be codified as D.C. Code Ann. §§ ll-2102(a), 

-192(a)(2)(b).
388 Compare D.C. Code Ann. § 11-504 (1967) 'with D.C. Court Reorganization Xct 

j 111, 84 Stat. 516, to be codified as D.C. Code Ann. § 11-102(b) (2), (3).

Two of the local court personnel provided for in the Act fall outside 
the supervision of the executive officer.385 First, the office of Register 
of Wills will be phased out of the federal district court along with the 
transfer of probate jurisdiction (and shifting of pending probate cases), 
but will continue as an office in the probate division of the superior 
court.386 The Register of Wills is to be appointed, and is subject to re
moval, by the superior court,387 and, for the first time, must satisfy 
rigorous qualification requirements—a minimum of five years member
ship in the District of Columbia bar and broad experience or knowledge 
in probate matters.388 With minor exceptions, the duties and responsi
bilities of the Register of Wills remain the same as under prior law, with 
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conforming amendments occasioned by the transfer of probate jurisdic
tion.389

389 Compare D.C. Code Ann. § 11-505 (a), (b) (1967) with D.C. Court Reorganization 
Act § 111, 84 Stat. 516, to be codified as D.C. Code Ann. § ll-2104(a), (b).
390D.C. Code Ann. 11-1901 to -1906 (1967).
391 See D.C. Court Reorganization Act § 111, 84 Stat. 518, to be codified as D.C. Code 

Ann. § 11-2301. See also S. Rep. No. 91-405, supra note 52, at 34; H.R. Rep. No. 91-907, 
supra note 52, at 43, 147-48; Senate Statement of Managers 15.

392 D.C. Code Ann. § 11-1902 (1967).
393 Id. § 11-1903.
394See D.C. Court Reorganization Act § 111, 84 Stat. 518, to be codified as D.C. Code 

Ann. § 11-2301 (b). See also House Statement of Managers 15.
395 Compare D.C. Court Reorganization Act § 111, 84 Stat. 518, to be codified as 

D.C. Code Ann. § ll-2304(a) with D.C. Code Ann. § ll-1902(a), (b) (1967).
396See D.C. Court Reorganization Act § 111, 84 Stat. 518, to be codified as D.C. 

Code Ann. §§ 11-2304(a), -2306, -2307.
397 See D.C. Code Ann. §§ 11-1902 to -1904 (1967).
398 D.C. Court Reorganization Act § 111, 84 Stat. 519, to be codified as D.C. Code 

Ann. ll-23O6(c), -2309(b), (c).
399 Jury Selection & Service Act of 1968, § 103, D.C. Code Ann. § 11-2306 (Supp. HI, 

1970).
400 D.C. Court Reorganization Act § 111, 84 Stat. 515. to be codified as D.C. Code 

Ann. § 11-1902; see 28 U.S.C. § 1861 (Supp. V, 1970).

Second, the Act replaces the office of coroner in the District of Colum
bia, and the quasi-judicial functions traditionally performed by him,390 
with a modern office of Medical Examiner whose duties are confined 
to strictly medical inquiries.391 Under prior law, the coroner performed 
functions which were recognized as being tantamount to a preliminary 
judicial inquiry. For example, he held inquests before a coroner's 
jury,392 exercising power to compel the attendance of witnesses and to 
punish any contempt committed before him.393 In contrast, the Medical 
Examiner, who is required to be highly skilled in the field of patholo
gy,394 will conduct investigations of a broader category of deaths,395 with 
authority to perform autopsies, the results of which will be used simply 
to establish the cause of death,396 rather than to focus blame in an accusa
tory setting.397 The results of the investigations are now to be made 
available to prosecutors and any other legitimately interested persons.398

JURORS AND ATTORNEYS

Two other groups of persons in the court system, jurors and attorneys, 
require brief mention. The single jury system for both federal and local 
courts adopted for the District of Columbia in 19 6 8399 remains sub
stantially unchanged. Both federal and local grand juries and petit juries 
are to be drawn under a single jury selection system in accordance with 
federal standards and procedures.400 Petit jury panels can serve in 
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either district court or superior court as needed,401 and a grand jury in 
the District may act upon criminal matters regardless of whether the 
matters before it are federal or local.402 With the exception of an amend
ment requiring the suspension of an attorney from law practice pending 
appeal “of an offense involving moral turpitude,” 403 the substantive pro
visions dealing with attorneys remain unchanged.404 As of April 1, 
1972. however, the formal governing of admission to the bar,405 as well 
as general responsibility for overseeing the bar of the District of Colum
bia, shifts to the District of Columbia Court of Appeals.406

401 D.C. Court Reorganization Act § 111, 84 Stat. 515, to be codified as D.C. Code 
Ann. § 11-1904.

402 Id. § 111, 84 Stat. 515, to be codified as D.C. Code Ann. § 11-1903 (a).
403 Compare id. § 111, 84 Stat. 521, to be codified as D.C. Code Ann. § 11-2503 (a) 

with D.C. Code Ann. § 11-2103 (1967). All provisions regarding attorneys are to 
become effective on April 1, 1972. D.C. Court Reorganization Act § 199(b)(1), 84 
Stat. 597.

401 Compare D.C. Court Reorganization Act § 111, 84 Stat. 521, to be codified as D.C. 
Code Ann. § 11-2501 to -2504, 'ir/iZ) D.C. Code Ann. § 11-2101 to -2104 (1967).

4"' See D.C. Court Reorganization Act § 111, 84 Stat. 521, to be codified as D.C. Code 
Ann. § 11-2501 (a).

406 See generally id. § 111, 84 Stat. 521, to be codified as D.C. Code Ann. §§ 11-2501 
to -2503.

407 Id. § 111, 84 Stat. 476, to be codified as D.C. Code Ann. §§ 11-301, -501 to -503, 
-721 to -722, -921 to -923.

408See, e.g., S. Rep. No. 91-405, supra note 52, at 5; H.R. Rep. No. 91-907, supra note 
52, at 23, 34; Senate Statement of Managers 5. See also D.C. Court Reorganization 
Act § 111, 84 Stat. 476, to be codified as D.C. Code Ann. § 11-501 to -503.

409 See D.C. Court Reorganization \ct ? Ill, 84 Stat. 476, to be codified as D.C. 
Code Ann. 5 11-301.

Jurisdiction Over Local Matters

JURISDICTION GENERALLY—FEBRUARY 1, 1971, TO AUGUST 1, 1973, AND 
THEREAFTER

The provisions in the Court Reorganization Act on jurisdiction over 
local matters407 are designed to assign to the L’nited States District Court 
for the District of Columbia the status of a federal district court like 
other federal district courts, with only such additional functions as 
relate to the national character of the District of Columbia, the seat of 
the federal government.408 The LTnited States Court of Appeals for the 
District of Columbia Circuit is intended to be a federal circuit court 
like all other federal circuit courts, with only such additional functions 
as the jurisdiction of the district court from which it hears appeals or the 
national character of the circuit might warrant.409 The inevitable com
plement of these concepts consists of a congressional intent first to create 
in the new Superior Court of the District of Columbia a local trial bench 
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of general and unlimited jurisdiction, equivalent to a hypothetical state 
trial court with jurisdiction in the state over all court business, no mat
ter how insignificant or how consequential.410 Secondly, the intended 
creation of purely federal district and circuit courts has its complement 
in the assignment to the District of Columbia Court of Appeals of the 
role of “highest court of the District of Columbia.” 411

41° See note 52 supra and accompanying text.
411 D.C. Court Reorganization Act § 111, 84 Stat. 475, to be codified as D.C. Code 

Ann. § 11-102.
412 The expression “prospective jurisdiction” is used to refer to jurisdiction over 

cases commenced as of or after a certain date—as distinguished from cases pending as 
of or after a certain date. A transfer of prospective jurisdiction therefore does not 
of itself affect jurisdiction over pending cases.

413 Compare D.C. Court Reorganization Act § 111, 84 Stat. 476, to be codified as 
D.C. Code Ann. § 11-301 with D.C. Code Ann. § 11-321 (1967).

414 Heretofore, even if the federal district court lacked original jurisdiction over 
certain local matters, the federal court of appeals still had jurisdiction to pass upon 
such matters by allowing appeals from judgments of the local court of appeals.

415 D.C. Court Reorganization Act § 111, 84 Stat. 476, to be codified as D.C. Code 
Ann. §§ 11-501 (2), -502(2), -921 (a)(2), (3), -923(b).

416 August 1, 1972, marks the end of the 18-month period commencing with the 
effective date of the Act, February 1, 1971. Id. § 111, 84 Stat. 476, to be codified as 
D.C. Code Ann. §§ 11-501(3), (4), -921 (a)(4).

417 August 1, 1973, marks the end of the 30-month period commencing with the 
effective date of the Act. Id. § 111, 84 Stat. 485, to be codified as D.C. Code Ann.

11-921(a) (5), (6), -923(b).

The means of assigning these new roles consists for the most part of 
transferring prospective jurisdiction412 over local matters from the fed
eral trial court to the local trial court. In some cases there is also a 
shifting of pending local cases from the one court to the other. In any 
event, the United States Court of Appeals is, with two minor exceptions, 
immediately divested of jurisdiction to review future judgments of the 
District of Columbia Court of Appeals.413 Matters tried in the local nisi 
prius courts will not ordinarily be subject to federal appellate scrutiny. 
Thus, as the jurisdiction of the federal trial court over local matters is 
transferred, or as a shifting of cases occurs, the federal court of appeals 
correspondingly loses the power to review judgments involving local 
matters.414

The basic plan for transferring jurisdiction and shifting cases under the 
Court Reorganization Act can be thought of as involving three distinct, 
overall stages—the first to commence on February 1, 1971, the so-called 
“effective date of the District of Columbia Court Reorganization Act 
of 1970;”415 the second to commence on August 1, 1972;416 and the third 
to commence on August 1, 1973.417 * It should be recalled that the authori
zation for the appointment of additional local trial judges is bifurcated, 
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with 10 new judgeships having become available approximately six months 
in advance of the first stage418 and seven to become available six months 
before the second stage.419 As of the beginning of the third stage, on 
August 1, 1973—that is, at the end of a 30-month transitional period- 
all of the local judges are expected to be in place, with the new status 
of the local trial court fully assigned.

*18See id. 195(a)(2), 199(b)(8), 84 Stat. 595.
*1° Id. § 111, 84 Stat. 482, to be codified as D.C. Code Ann. § 11-903. See also H.R. 

Rep. No. 91-1303, 91st Cong., 2d Sess. 221 (1970); Senate Statement of Managers 6.
420 E.g., 28 U.S.C. 1291-94, 1331-61 (1964).
421 See D.C. Court Reorganization Act § 111, 84 Stat. 484. to be codified as D.C. 

Code Ann. ll-921(a), (b)(1), -923(b)(1), (c)(1), (c)(2)(B).
422 Id. § 111, 84 Stat. 476, to be codified as D.C. Code Ann. § 11-301.

As it deals with subject matter jurisdiction, the Court Reorganization 
Act is complicated by various provisions concerning the 30-month 
transitional period. Since a large part of the instant discussion necessarily 
deals with problems related to the transition, it is important to emphasize 
the ultimate court scheme, a scheme which is altogether simple and 
familiar. Reduced to its permanent features, the jurisdictional provi
sions of the Court Reorganization Act would be quite brief. Nothing 
would be said in the local judicial code concerning the jurisdiction of the 
federal courts, since these courts eventually will draw their bases of 
jurisdiction solely from statutes of general applicability.420 The jurisdic
tional provisions concerning the superior court would simply state that 
the court has jurisdiction over any civil action, at law or in equity, 
brought in the District of Columbia (with the exception of such juris
diction as is vested exclusively in a federal court) and jurisdiction over 
any criminal action brought under any law applicable exclusively to 
the District of Columbia.421

UNITED STATES COURT OF APPEALS FOR THE DISTRICT OF COLUMBIA CIRCUIT

The chapter on the federal appellate court in the District of Colum
bia in the new local judicial code makes it clear that that court, as a 
general rule, is to have jurisdiction over federal matters.422 This juris
diction is subject to an implicit qualification, however, that the court 
is not divested of appellate jurisdiction over any local matter properly 
brought before the federal district court. Moreover, while no further 
purely local matters may be initiated in the federal trial court after the 
30-month transitional period, no such strict time limitation affects the 
federal appellate jurisdiction over local matters. For example, a purely 
local civil action where the amount in controversy exceeds $50,000 may 
be filed in the United States District Court for the District of Columbia 
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on July 31, 1973, but not on August 1, 19 7 3.423 Nevertheless, an appeal 
in that purely local case will lie in the United States Court of Appeals 
for the District of Columbia Circuit regardless of when the appeal is 
brought, even if long after August 1, 19 7 3.424

423 Id. § 111, 84 Stat. 477, to be codified as D.C. Code Ann. § 11-501(4).
424 id. § 111, 84 Stat. 476, to be codified as D.C. Code Ann. § 11-301; see 28 U.S.C. 
1291-94 (1964).

425 D.C. Court Reorganization Act § 111, 84 Stat. 476, to be codified as D.C. Code 
Ann. § 11-301.

426 D.C. Code Ann. § 11-963 (a)(1) (1967).
427 D.C. Court Reorganization Act § 111, 84 Stat. 476, to be codified as D.C. Code 

Ann. § 11-301(1).
428See id. § 111, 84 Stat. 477, to be codified as D.C. Code Ann. § 1 1-502.
429 Id. § 111, 84 Stat. 476, to be codified as D.C. Code Ann. § 11-301(2).
430 See id. § 111, 84 Stat. 480, to be codified as D.C. Code Ann. §§ 11-721, -722.
431 Id. § 111, 84 Stat. 480, to be codified as D.C. Code Ann. § 11-721.

With respect to the termination of the circuit court’s jurisdiction 
over appeals from the local court of appeals,425 the code provides a dif
ferent procedural nuance for each of two categories of cases. The first 
category consists of the federal misdemeanor cases heretofore triable in 
the general sessions court.426 The second category consists of all other 
cases. With respect to the first category, the United States Court of 
Appeals may review judgments of the local appellate court with no 
direct limitation of time.427 The only limitation is imposed by the pro
vision divesting the local trial courts of prospective jurisdiction over 
federal misdemeanor cases as of February 1, 1971;428 in other words, any 
such case might possibly be appealed both to the District of Columbia 
Court of Appeals and the federal circuit court, so long as the informa
tion in the case is filed prior to February 1, 1971. With respect to the 
second category of cases, the United States Court of Appeals may re
view only those actions of the local appeals court where the judgment 
of that court actually has been entered before February 1, 197 1.429 The 
possibility of appeal to the federal circuit court is extinguished under 
the Court Reorganization Act as to many cases filed well in advance of 
February 1, 1971—depending upon when the judges of the District of 
Columbia Court of Appeals enter judgment—and possibly even as to 
some cases filed before the date of enactment of the court reorganiza
tion legislation.

DISTRICT OF COLUMBIA COURT OF APPEALS

In general, the sections of the Court Reorganization Act relating to 
the jurisdiction of the local appellate court do not provide outright for 
a transfer of jurisdiction over local matters.430 Rather, a new provision431 
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gives the District of Columbia Court of Appeals jurisdiction over appeals 
from the superior court; in this way the transfer at the appellate level 
takes place as a consequence of transfer at the trial level. A separate 
section, however, does provide for transferring from the federal courts 
to the District of Columbia Court of Appeals jurisdiction to review 
orders and decisions of District of Columbia agencies and of the Public 
Service Commission of the District, to the extent that such orders and 
decisions were not formerly reviewable in the local courts.432 In other 
words, any new petition to review such an order or decision must be 
filed, as of February 1, 1971, in the District of Columbia Court of 
Appeals.

i: -Id. § 111, 84 Stat. 481, to be codified as D.C. Code Ann. § 1 1-722; see id. 
162-64, 84 Star. 582.

4:3 Id. § 111, 84 Stat. 477, to be codified as D.C. Code Ann. § 11-502. See also 
18 U.S.C. § 3231 (1964). The D.C. Court Reorganization Act docs not expressly amend 
title 18 of rhe United States Code ro exclude jurisdiction over offenses against the laws 
of rhe United States applicable exclusively in the District of Columbia. Nevertheless, it 
is the case that the Act docs repeal section 11-521 (a) (2) of the 1967 D.C. Code, which 
has been customarily regarded as the statutory basis of rhe federal district court’s local 
criminal jurisdiction.

4 * 4 D.C. Court Reorganization Act 5 111, 84 Star. 478, to be codified as D.C. Code 
Ann. § 11-502(3).

4"''Id. $ 111, 84 Stat. 477, to be codified as D.C. Code Ann. § 11-502(1).
^Id. § 111, 84 Stat. 477, to be codified as D.C. Code Ann. § 11-502(2).

CRIMINAL JURISDICTION—UNITED STATES DISTRICT COURT FOR THE
DISTRICT OF COLUMBIA

At the trial court level, the transfer of jurisdiction over local matters 
is structured differently in criminal cases than in civil cases. As to 
criminal jurisdiction, the general rule is that the federal district court 
has jurisiction over cases prosecuted under the federal criminal laws only, 
that is, over offenses against the laws of the United States of general or 
nationwide applicability.433 The permanent exception to this rule is 
that the district court may also try any offense under the local criminal 
laws, that is, under the laws of the United States applicable exclusively 
to the District of Columbia, provided that the local offense is joined in 
an information or indictment with a federal offense.434

Two further exceptions apply during the 30-month transitional period 
only. Fhe first of these nonpermanent exceptions leaves any criminal 
case commenced in the federal district court prior to February 1, 1971, 
within the jurisdiction of that court.435 The second exception gives the 
district court jurisdiction over any criminal case commenced prior to 
August 1, 1972 which “involves” a violation of any one of a particular 
list of District of Columbia laws.436 T he continuation of the jurisdiction 
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of the district court over any such case is, of course, without limitation 
as to time; the exception is simply that the relevant cases must be com
menced prior to the second general stage of jurisdictional transfer on 
August 1, 1972.

The list of District of Columbia laws alluded to above includes the 
local offenses of abortion; assault with intent to kill, rob, rape, or poison; 
burglary in the first degree; kidnapping; murder in the first degree; 
murder in the second degree; manslaughter; rape; robbery; and any other 
local offense joined in an indictment or information with one of the 
foregoing listed offenses.437 It is important to note, moreover, that the 
language of the section on the local criminal jurisdiction of the federal 
district court refers to any criminal case which, in the precise termin
ology of the statute, “involves” a listed offense.438 The section omits the 
more frequently employed, narrower “brought under” formulation,439 
and in this way comports with an intent that the category of cases 
temporarily retained in the federal courts include any cases where the 
defendant is charged with a listed offense and, at the same time, is also 
specially charged with committing a crime of violence while armed or 
is to be specially sentenced as a multiple offender. The provisions on 
crimes of violence while armed440 and on special sentencing for mul
tiple offenders441 for these purposes can be thought of as establishing 
extraordinary procedures and not additional offenses. The above- 
mentioned list of local offenses appropriately omits these extraordi
nary procedures.442 However, even if armed violent crime and mul
tiple offender sentencing are to be construed as additional offenses, 
they would constitute, in any given case, offenses joined with named, 
listed offenses;443 furthermore, any given case would still, in the com
mon sense of the term, “involve” a listed offense.444

437 id.
Wild. § 111, 84 Stat. 477, to be codified as D.C. Code Ann. § 11-502(2) (A).
439See, e.g., id. § 111, 84 Stat. 476, 486, to be codified as D.C. Code Ann. §§ 11-501(2), 

11-923(b) (1).
440 D.C. Court Reform & Criminal Procedure Act of 1970, § 205, 84 Stat. 600, 

amending D.C. Code Ann. § 22-3202 (1967).
441 Id. § 201, 84 Stat. 598, amending D.C. Code Ann. § 22-104 (1967).
442See D.C. Court Reorganization Act § 111, 84 Stat. 477, to be codified as D.C. 

Code Ann. § 11-502(2).
443id. § 111, 84 Stat. 478, to be codified as D.C. Code Ann. § 11-502(2) (B).
444See id. § 111, 84 Stat. 478, to be codified as D.C. Code Ann. § 11-502(2) (A).
445 Id. § 111, 84 Stat. 486, to be codified as D.C. Code Ann. § 11-923.

CRIMINAL JURISDICTION—SUPERIOR COURT OF THE DISTRICT OF COLUMBIA

The corresponding provision on the criminal jurisdiction of the local 
trial court445 is built around the provision regarding the federal trial 



1971] D.C. Court Reorganization 539

court.440 * * * * * 446 The Act states as a general rule that the superior court has 
jurisdiction over any case under the local criminal laws.447 The first 
of two stated exceptions is that the superior court has jurisdiction over 
any criminal case commenced in the court of general sessions448 prior to 
February 1, 1971,449 even general sessions cases pending under a federal 
misdemeanor statute.450 The second stated exception then excludes, 
from the local trial court, jurisdiction over any case properly com
menced (pursuant to the provision on federal district court jurisdiction 
over local criminal cases) in the United States District Court for the 
District of Columbia during the 18-month period of February 1, 1971, 
through July 31, 1972.451 The provisions on the superior court neglect 
to add that the court likewise does not have jurisdiction over cases com
menced in the federal district court prior to February 1, 1971,452 but 
the Act could not reasonably be construed otherwise. The provision 
on the criminal jurisdiction of the federal district court gives the federal 
trial court jurisdiction over the latter cases.453 Moreover, while the Act 
may be construed to suggest that the jurisdiction of the district court 
over cases pending in that court on February 1, 1971, is concurrent and 
not exclusive, such a construction would be inconsistent with the ap
parent basic scheme of the jurisdictional sections. It could not reason
ably have been intended that the new superior court have concurrent 
jurisdiction at the outset over a small number of more difficult cases,454 
only subsequently to be denied jurisdiction over any additional cases 
of the more serious variety during the statutory period of adjustment.455 *

440 Id. § 111, 84 Stat. 477, to be codified as D.C. Code Ann. § 11-502.
447 Id. § 111, 84 Stat. 486, to be codifed as D.C. Code Ann. § 11-923(b) (1) (exclusive 

of the exception); see D.C. Code Ann. § 11-963 (1967) (conferring on the general 
sessions court jurisdiction over “offenses against municipal ordinances or regulations
in force in the District”). While no specific mention is made of these latter offenses
in section ll-923(b) (1) of the Court Reorganization Act, there is no indication, in the
legislative history or otherwise, that the phrase “any criminal case under any law
applicable exclusively in the District of Columbia” should be construed to exclude cases
involving such offenses. Rather, the draftsmen of the new local judicial code appear
merely to have eliminated the surplusage of the earlier code.

448 D.C. Court Reorganization Act § 111, 84 Stat. 486, to be codifed as D.C. Code 
Ann. § 11-923(a).

449See id. § 111, 84 Stat. 482, to be codifed as D.C. Code Ann. § 11-901.
450 See D.C. Code Ann. § 11-963 (a)(1) (1967).
451 D.C. Court Reorganization Act § 111, 84 Stat. 477, to be codifed as D.C. Code 

Ann. 11-502(2), -923(b).
452 Id. § 111, 84 Stat. 486, to be codifed as D.C. Code Ann. § 11-923.
453 Id. § 111, 84 Stat. 477, to be codified as D.C. Code Ann. § 11-502(1).
454 Such cases are enumerated in the Act. Id. § 111, 84 Stat. 477, to be codifed as 

D.C. Code Ann. § 11-502(2).
455 As previously described, the local trial court does not acquire prospective juris

diction over cases in the categories listed in section 11-502(2) until August 1, 1972.
See note 91 supra.
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Finally, as to the relationship between the federal and local courts in 
the trial of criminal cases, the Court Reorganization Act continues, until 
August 1, 1972, the historic authority for the local trial court, now the 
superior court, to conduct preliminary examinations and commit of
fenders in any criminal case within the jurisdiction of the United States 
district court.456 In addition, the Act grants the superior court the same 
authority which is vested in state trial courts to release or detain offenders 
under the applicable “bail” laws.457

See generally S. Rep. No. 91-40), supra note 52, at 5; IT.R. Rep. No. 91-907, supra note 
52, at 34.

456See D.C. Court Reorganization Act § 111, 84 Stat. 486, to be codified as D.C. 
Code Ann. § 1 1-923(c) (2) (A).

45? Id. § 111, 84 Stat. 486, to be codified as D.C. Code Ann. § 11-923(c) (2) (B); see 
18 U.S.C. § 3041 (1964).

458 D.C. Court Reorganization Act § 111, 84 Stat. 476, to be codified as D.C. Code 
Ann. § 11-501, -921.

459 See notes 412-19 supra and accompanying text.
4GOSee D.C. Court Reorganization Act § 111, 84 Stat. 476, to be codified as D.C. Code 

Ann. §§ 11-501 (2) (A), (C)-(F), (3), -921 (a)(4)(G), 5(B).
461 Id. § 111, 84 Stat. 484, to be codified as D.C. Code Ann. § ll-921(a). This jurisdic

tion will completely vest on August 1, 1973. Id. § 111, 84 Stat. 485, to be codified as 
D.C. Code Ann. § 11-921 (b) (2).

462 Id. § 111, 84 Stat. 485, to be codified as D.C. Code Ann. § 11-921 (b) (1). Examples 
of such exclusive federal jurisdiction are admiralty and bankruptcy cases under sections 
1333 and 1334 of title 28 of the United States Code.

The Act speaks within the context of, and is limited in scope to, an allocation of 
civil jurisdiction in the District of Columbia. There is no indication, in the legislative 
history or otherwise, that the Act was intended to distinguish jurisdiction which is

CIVIL JURISDICTION—SUPERIOR COURT OF THE DISTRICT OF COLUMBIA: 
INTRODUCTION

The provisions of the Court Reorganization Act regarding the transfer 
of local civil jurisdiction458 are more complex than those affecting juris
diction over local crimes. The transfer of civil jurisdiction is only com
pleted after three changes in the jurisdiction of the courts in the Dis
trict.459 The provisions on the civil jurisdiction of the federal district 
and superior courts are not altogether clear in their explanation of some 
aspects of the essential transfer. Moreover, the transfer of civil juris
diction is complicated by the actual shifting of certain pending cases 
from the federal district court to the Superior Court of the District of 
Columbia.460

The general rule on civil jurisdiction is that the superior court has 
jurisdiction over any civil matter, at law or in equity, brought in the 
District of Columbia.461 A permanent exception excludes civil matters 
“over which exclusive jurisdiction is vested in a Federal court in the 
District of Columbia.” 462 An exception for the 30-month transitional



1971] D.C. Court Reorganization 541

period excludes civil matters to the extent to which jurisdiction over 
such matters is vested in the United States District Court for the District 
of Columbia pursuant to provisions specifically affecting the 30-month 
period or any part thereof.463 The general rule regarding the civil 
jurisdiction of the superior court is further qualified, permanently, by 
particular statutory language vesting original jurisdiction over certain 
civil matters in the District of Columbia Court of Appeals.464 The phrase 
“civil action or other matter, at law or in equity,” within the contempla
tion of the section on the civil jurisdiction of the local trial court, refers 
only to the broad category of civil proceeedings which may be brought 
before such a court. The provisions vesting original jurisdiction in the 
local court of appeals are intended to be exclusive.

exclusively that of the federal courts in the District of Columbia from that which is 
vested on an exclusive basis in federal courts not found in the District. Specifically, 
the Act was not intended to amend the provisions of the federal judicial code which 
vest exclusive jurisdiction over certain matters in the United States Customs Court 
sitting in New York. See 28 U.S.C. §§ 1582-83 (1964).

In general, it bears emphasizing that this permanent exception relates to the federal 
courts' exclusive jurisdiction only. The superior court has jurisdiction, concurrent 
with that of the federal district courts, to entertain diversity and federal question 
litigation.

4G D.C. Court Reorganization Act § 111, 84 Stat. 485, to be codified as D.C. Code 
Ann. § 11-921(b) (2); see id. § 111, 84 Stat. 476, to be codified as D.C. Code Ann. 
§ 11-501.

4,;4 Id. § 111, 84 Stat. 481, to be codified as D.C. Code Ann. § 11-722. This section, 
entitled “Administrative orders and decisions,” has the effect of transferring certain 
civil matters, formerly within the jurisdiction of the federal trial court, to the local 
appellate court. For example, suits in equity for valuation instructions under the 
District’s public utilities law are to be brought in the District of Columbia Court of 
Appeals instead of the United States District Court for the District of Columbia. See D.C. 
Court Reorganization Act § 168(a)(1). 84 Stat. 588. amending D.C. Code Ann. 
§ 43-704 (1967).

4C5 Id. ; 111, 84 Stat. 476. to be codified as D.C. Code Ann. § 11-501.

CIVIL JURISDICTION—UNITED STATES DISTRICT COURT FOR THE DISTRICT OF 
COLUMBIA—CONCEPT OF AN ACTION “BEGUN’” IN A PARTICULAR COURT

Section 11-501 of the Act sets forth those local matters which remain 
temporarily within the jurisdictional compass of the federal district 
court and the manner in which they are eventually to be transferred. 
The federal district court has that jurisdiction which is accorded to all 
federal district courts, together with any further jurisdiction, presumably 
of a national nature, which may be assigned by specific legislation.465 
However, this rule has four exceptions, detailed in section 11-501, which 
confers on the federal district court that local civil jurisdiction which is 
temporarily excluded from the superior court. The first two exceptions 
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relate to the first and second overall stages of jurisdictional transfer, while 
the third and fourth exceptions both relate to stage three.466

466 See notes 415-17 supra and accompanying text.
467 D.C. Court Reorganization Act § 111, 84 Stat. 476, to be codified as D. C. Code 

Ann. § 11-501(1).
468 See D.C. Code Ann. § 11-961 (c) (1967) (formulation “civil cases properly

pending”).
469 Sec note 415 supra and accompanying text.

The first exception gives the federal district court jurisdiction over 
any civil matter “begun in the court before the effective date [February 
1, 1971] other than any matter over which the Superior Court of the 
District of Columbia takes jurisdiction under section 11-921 (a) (4) (G) 
or 11-921 (a) (5) (B).”467 In this section and elsewhere in the Act’s 
provisions on court jurisdiction, the concept of cases “begun” or com
menced in the court prior to a particular date is designed to minimize 
inconvenience to litigants who have proceeded under prior District of 
Columbia law, while at the same time accomplishing an aspect of the 
technical task of terminating the jurisdiction of a particular court in 
order to accommodate the central objective of reallocating jurisdiction 
over local matters. There is no indication in the legislative history that 
the concept of cases “begun” prior to a particular date was designed 
to create any broader procedural right. Therefore, it appears certain 
that “begun” refers only to the commencement of an action according 
to the contemporaneous, applicable laws of procedure. An action 
improperly filed in the district court prior to February 1, 1971 does not 
thereafter come within the district court’s jurisdiction. Such an action 
lies, as always, outside the jurisdiction of the district court and must be 
filed anew in accordance with the revised jurisdictional rules effective 
at the time of the new filing.468

It should be recalled that, although the federal district court retains 
jurisdiction over cases “begun in the court” prior to February 1, 1971, 
the retention is not without limitation as to time with respect to certain 
matters. This qualification is occasioned by the fact that certain pending 
cases are shifted from the federal to the local trial court, even though 
the cases may have been properly commenced in the federal court before 
the Act’s effective date.

The second exception to the general rule assigning only federal juris
diction to the federal district court is that this court has jurisdiction 
“[djuring” the 18-month period beginning on February 1, 1971, and 
extending through July 31, 1972—in other words, the first overall stage 
of jurisdictional transfer469—over certain categories of cases involving 
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special proceedings.470 The use of the word “during” makes it clear 
that the federal court’s jurisdiction is limited as to time, regardless of 
whether any given case has been disposed of;471 thus, any case in the 
relevant categories not terminated prior to August 1, 1972, is shifted 
in its entirety, along with federal court files, records, and any related 
property,472 to the new superior court. Prospective jurisdiction over 
similar cases is also transferred to the superior court on August 1, 1972.473 
The list of categories of cases handled in this way includes civil proceed
ings involving fiduciary relationships brought under five of the chapters 
in title 21 of the D.C. Code. Specifically, these chapters concern the 
Uniform Gifts to Minors Act;474 management of the property of a 
mentally ill person;475 commitment and maintenance of substantially 
retarded persons;476 appointment of committees for, and management of 
the property of, alcoholics and drug addicts;477 and appointment of con
servators for, and management of the property of, persons unable proper
ly to care for their own property.478

470D.C. Court Reorganization Act § 111, 84 Stat. 476, to be codified as D.C. Code 
Ann. § 11-501(2).

471 The formulation used here, “jurisdiction . . . [djuring the eighteen-month 
period,” contrasts with other formulations in the Act referring, instead, to cases filed, 
commenced, or begun before or after a particular date. Also, “jurisdiction . . . [d]uring 
the eighteen-month period” should be distinguished from “jurisdiction of . . . [a]ny 
civil action . . . begun in the court during” as in id. § 111, 84 Stat. 477, to be codified 
as D.C. Code Ann. § 11-501(4). (Emphasis added.) In the former, the phrase com
mencing with “during” modifies the jurisdiction of the United States District Court; 
while, in the latter, the phrase commencing with “during” modifies the term “begun,” 
that is, the filing or other commencement of an action.

472 See id. § 191(b) (1), 84 Stat. 593.
*™ld. at § 111, 84 Stat. 476, to be codified as D.C. Code Ann. § 11-501(2); see id. 

§ 111, 84 Stat. 484, to be codified as D.C. Code Ann. § 11-921 (a) (4).
*"*ld. § 111, 84 Stat. 476, to be codified as D.C. Code Ann. § 11-501 (2) (A); see 

D.C. Code Ann. §§ 21-301 to -311 (1967), as amended, D.C. Court Reorganization Act 
B 150(b), 199(b) (3) (A), 84 Stat. 567.

475 id. § 111, 84 Stat. 476, to be codified as D.C. Code Ann. § 11-501(2) (C); 
see D.C. Code Ann. §§ 21-701 to -706 (1967), as amended, D.C. Court Reorganization 
Act 150(c), 199(b)(3)(A), 84 Stat. 568.

4~c,ld. § 111, 84 Stat. 476, to be codified as D.C. Code Ann. § 11-501 (2) (D); see 
D.C. Code Ann. §§ 21-1101 to -1123 (1967), as amended, D.C. Court Reorganization 
Act §5 150(g)(3)(A), (4), (8), (10) (A), 199(b)(3)(A), 84 Stat. 568.

477 Id. § 111, 84 Stat. 476, to be codified as D.C. Code Ann. § 11-501(2) (E); see 
D.C. Code Ann. 21-1301 to -1304 (1967), as amended, D.C. Court Reorganization 
Act 150(h)(1), 199(b)(3)(A), 84 Stat. 569.

478 D.C. Court Reorganization Act § 111, 84 Stat. 476, to be codified as D.C. Code 
Ann. ■ 11-501 (2) (F); see D.C. Code Ann. §5 21-1501 to -1507 (1967), as amended, D.C. 
Court Reorganization Act, 150(i) (1), 199(b)(3)(A), 84 Stat. 569.

Federal court jurisdiction over proceedings under the Hospitalization 
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of the Mentally 111 Act479 also should terminate on July 31, 19 7 2,480 and 
prospective jurisdiction over such proceedings unquestionably vests 
as of August 1, 1972 in the superior court.481 For reasons discussed 
below,482 however, mental health cases under the Hospitalization Act 
pending on August 1, 1972 are not shifted along with the transfer of 
prospective jurisdiction. Although included in the list of fiduciary pro
ceedings described,483 proceedings under the Hospitalization of the 
Mentally Ill Act deviate from the rule that the “during” formulation 
signals not only an abrupt termination of federal court jurisdiction, but 
also a shifting of pending cases to the superior court.

479 D.C. Code Ann. §§ 21-501 to -591 (1967).
480 D.C. Court Reorganization Act § 111, 84 Stat. 476, to be codified as D.C. Code 

Ann. § 11-501 (2) (B); see id. §§ 150(c)(1), (3), (5) (A) (ii), (6), 84 Stat. 567, amending 
scattered sections of 21 D.C. Code Ann.; id. § 199(b)(3)(A), 84 Stat. 597. But see id. 
§ 199(b) (3), 84 Stat. 598.

481 Id. § 111, 84 Stat. 484, to be codified as D.C. Code Ann. § 11-921 (a) (4) (B).
482 See notes 581-86 infra and accompanying text.
483 See notes 474-78 supra and accompanying text.
484 See notes 416-17 supra and accompanying text.
485 D.C. Court Reorganization Act § 111, 84 Stat. 476, to be codified as D.C. Code 

Ann. § 11-501(3).
48GSee id. § 111, 84 Stat. 477, to be codified as D.C. Code Ann. §§ 11-501(3) (B)-(U; 

id. § 199(a), 84 Stat. 597; id. § 199(b)(2), 84 Stat. 597. Compare id. § 111, 84 Star. 477, 
to be codified as D.C. Code Ann. § 11-501 (3) (B)-(I) ivi th D.C. Code Ann.
§ ll-522(a), (b) (1967).

487 D.C. Court Reorganization Act § 111, 84 Stat. 477, to be codified as D.C. Code 
Ann. § 11-501(3) (A); see id. § 145(k), 199(b) (3) (B), 84 Stat. 561.

488See id. § 111, 84 Stat. 476, to be codified as D.C. Code Ann, § 11-501(3). See also 
id. § 111, 84 Stat. 485, to be codified as D.C. Code Ann. § 11-921 (a) (5) ; /J. § 191(b)(2). 
84 Stat. 593.

489 Jd. § 111, 84 Stat. 477, to he codified as D.C. Code Ann. § 11-501(4).

The third exception to the general rule regarding the civil jurisdic
tion of the district court gives the latter court jurisdiction during the 
30-month period beginning on February 1, 1971, and extending through 
July 31, 1973—during, in other words, the first two overall stages of 
jurisdictional transfer484—over yet another list of types of cases.485 The 
relevant categories here consist of all matters addressed to the probate 
and guardianship jurisdiction of the federal district court,486 as well as 
matters involving the district court’s powers to decree partitions, assign 
dower, and order sales in connection with any such decree or assign
ment.487 On August 1, 1973, pending cases falling within these cate
gories are shifted to the superior court and at the same time prospective 
jurisdiction over similar cases is transferred.488

The final exception consists of all nonfederal civil matters commenced 
in the federal district court at any time prior to August 1, 1973 “wherein 
the amount in controversy exceeds $50,000.” 489 This exception is itself 
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expressly qualified by the exclusion of all matters transferred (or shifted) 
to, or otherwise triable in, the superior court at any time during the 
30-month transitional period pursuant to the provisions on the civil 
jurisdiction of the superior court.490 In expressing the relevant juris
dictional amount of $50,000 in this fourth and last exception, the Court 
Reorganization Act omits the familiar phrase “exclusive of interest and 
costs.” This omission constitutes a notable departure from the equivalent 
provisions in the former local judicial code491 and the federal judicial 
code.492 Nevertheless, there is no indication in the legislative history of 
an affirmative intent to include interest and costs in computing the juris
dictional amount. To the contrary, it should be noted that the central 
purpose for enacting a temporary jurisdictional amount was to withhold 
more complex, more consequential litigation from the local courts until 
after the new courts and judges have undergone a period of adjust
ment.493 While interest and costs may bear some minimal or occasional 
relationship to the consequences of any given action in a literal sense, 
as ancillary matters they have no bearing on the complexity of the basic 
claim.494

490 Id. § 111, 84 Stat. 484, to be codified as D.C. Code Ann. § 11-921 (a) (3), (4).
491 See D.C. Code Ann. § 11-961 (a) (1967).
492 28 U.S.C. §§ 1331, 1332 (1964).
493 S. Rep. No. 91-405, sttpra note 52, at 5; H.R. Rep. No. 91-907, supra note 52, at 34.
1,4 Similarly, the statement of the jurisdictional amount without an express exclusion 

of interest or costs might be viewed as the same manner of elliptical or shorthand 
expression as is found in the former D.C. Code section 11-962.

1)5 D.C. Court Reorganization Act § 111, 84 Stat. 477, to be codified as D.C. Code 
Ann. § 11-501(4).

490 28 U.S.C. 1331,1332 (1964).
49' Id. § 1331.

AMOUNT IN CONTROVERSY

1 he temporary jurisdictional amount495 is stated in language nearly 
identical to, and in all likelihood derived from, language in the federal 
judicial code.496 The new local provision and the permanent federal 
provision, however, operate independently, are not mutually inter
related, and should not be confused. The temporary $50,000 limitation 
applies to the general jurisdiction of the federal district court in the 
District of Columbia to entertain local civil actions. On the other hand, 
the permanent $10,000 limitation in the federal judicial code applies 
to the jurisdiction of the district court in the District, as well as to all 
other federal district courts, over actions arising “under the Constitution, 
laws, treaties of the United States,” 497 and over actions involving cer
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tain diversity of citizenship.498 During the transitional period, the federal 
district court may take jurisdiction over any civil matter simply on 
grounds that it has been brought in the District of Columbia and satisfies 
the $50,000 jurisdictional test. In the event that the case fails the 
$50,000 test, the Court Reorganization Act in no way affects the capacity 
of the federal district court to entertain the suit if the separate and 
lower $10,000 test is satisfied, so long as the grounds upon which civil 
jurisdiction is based include the existence of a federal question or the 
requisite diversity of citizenship.

498 Id. § 1332.
499 D.C. Code Ann. § 11-961 (a) (1967).
500 Id.

Compare D.C. Code Ann. § 11-961 (a) (1967) with D.C. Court Reorganization Act 
§ 111, 84 Stat. 484, to be codified as D.C. Code Ann. § 11-921 (a) (2), (6).

502 D.C. Code Ann. § 11-961 (a) (1967).
503 Id.

See D.C. Court Reorganization Act § 111, 84 Stat. 477, to be codified as D.C. 
Code Ann. §§ 11-501 (4),-921 (a) (2).

As a practical matter, the temporary jurisdiction formulation should 
be construed by the courts in the District with reference to the body of 
case law that has developed around the federal concept of “amount in 
controversy” from which the local concept is apparently derived. It 
should be noted that this formulation for expressing the temporary, 
complementary jurisdiction of the federal and local courts on its face 
departs sharply from the formulation employed heretofore under District 
of Columbia law.499 Moreover, the earlier formulation, “claimed value of 
personal property or the debt or damages claimed,” 500 cannot reasonably 
be thought to express a meaning implicit in the new phrase of the local 
judicial code. The earlier formulation clearly is not broad enough to 
encompass the original claims in equity—for example, original suits es
sentially seeking only injunctive relief—over which the superior court, 
unlike the general sessions court, has jurisdiction.501

What the new phrase “amount in controversy” supplies in necessary 
breadth and utility, it takes away in ease of application. The former 
provision limiting jurisdictional amount to the valuation of the “personal 
property or the debt or damages claimed,” 502 stated explicitly that such 
valuation was not only exclusive of interest and costs, but also “of all 
crossclaims and counterclaims.” 503 As a general rule, the determination 
of jurisdictional amount required no more than an inspection of the ad 
damium clause of a local civil complaint or, at most, a valuation of 
specific property. In contrast, under the new D.C. Code provision, the 
exclusion of crossclaims and counterclaims is not explicit504 and, most 
important, the legal inquiry is directed at the value of the object of the 
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case or of the overall controversy—the overall impact of the case on the 
litigants.505 Under the new provision, the ad damnum clause or a valua
tion of claimed property may ordinarily reflect the jurisdictional 
amount,506 but many new cases will arise which will require a valuation 
wholly apart from the prayer for relief.507

505 The actual language of the Act departs from the former references to the value 
of personal property, debts, and damages as claimed. See notes 499-501 supra and 
accompanying text. See generally Glenwood Light Co. v. Mutual Light Co., 239 U.S. 
121, 126 (1915); Smith v. Adams, 130 U.S. 167, 175 (1889); 1 W. Barron & A. Holtzoff, 
Federal Practice and Procedure § 24 (C. Wright ed. 1961).

506 See St. Paul Mercury Indem. Co. v. Red Cab Co., 303 U.S. 283, 288 (1938); 
Deutsch v. Hewes St. Realty Co., 359 F.2d 96, 99 (2d Cir. 1966).

507 See 1 J. Moore, Federal Practice <1 0.96 (2d ed. 1964).
508 See St. Paul Mercury Indem. Co. v. Red Cab Co., 303 U.S. 283 (1938); Deutsch v. 

Hewes St. Realty Co., 359 F.2d 96 (2d Cir. 1966). See generally 1 J. Moore, supra note 
507, at <i 0.96.

5<H) See note 502 supra.
510 Ronzio v. Denver & R.G.W.R.R., 116 F.2d 604, 606 (10th Cir. 1940). See 

generally 1 W. Barron & A. Holtzoff, supra note 505, at § 24, at 112-13, and Supp. 
1968, at nn.54.3 & 54.4, and cases cited therein; Government Employees Ins. Co. v. 
Lally, 327 F.2d 568 (4th Cir. 1964); Ridder Bros. v. Blethen, 142 F.2d 395 (9th Cir. 
1944).

Again, since the concept of “amount in controversy” is apparently 
borrowed from the federal judicial code, it is equally apparent that the 
Congress intended the law governing the construction of the federal 
provision to provide fundamental guidance in applying the concept in 
the new local code. Notwithstanding the fact that an exclusion of 
crossclaims and counterclaims does not appear in the federal formulation, 
the courts in most instances have required that determination of the 
amount in controversy be based upon the claim asserted in the plaintiff’s 
complaint.508 The exclusion of crossclaims and counterclaims would 
appear to result likewise under the new formulation—even though the 
rule for local purposes is now fixed with less certainty, due to the Act’s 
omission of the clear language of the former local judicial code.509

To suggest that the amount in controversy is determined with refer
ence to the plaintiff’s claim, however, is not to assert a rule excluding 
consideration of the impact of the plaintiff’s claim on the defendant. To 
the contrary, it is widely accepted in federal practice that “the test for 
determining the amount in controversy is the pecuniary result to either 
party which the judgment would directly produce.” 510 Many new 
actions before the superior court during the transitional period can be 
expected to pose a situation where judgments in accordance with or 
against a claim would impose a benefit or burden of one value on the 
plaintiff and another on the defendant. Such a result might occur, for 
example, in a suit to enjoin certain economic injury. Adherence to the 



548 The Georgetown Law Journal [Vol. 59:477

federal rule may mean that where any of the direct burdens or benefits 
or any direct impact of the claim, reaches more than $50,000 by reason
able estimation, suit must be filed, during the transitional period, in the 
federal district court.511

511 See note 509 supra and accompanying text. But see 1 J. Moore supra note 507, 
11 0.91, at 820.

512 Hague v. CIO, 307 U.S. 496, 507-08 (1939); Hernstadt v. Hernstadt, 373 F.2d 
316, 318 (2d Cir. 1967).

513 D.C. Court Reorganization Act § 111, 84 Stat. 477, to be codified as D.C. Code
Ann. § 11-501(4), -921(a)(2); see id. § 111, 84 Stat. 486, to be codified as D.C. Code
Ann. § 11-922.

MA Id. § 111, 84 Stat. 477, to be codified as D.C. Code Ann. § 11-501(4).
515 Id. § 111, 84 Stat. 484, to be codified as D.C. Code Ann. § 11-921 (a).
516See Perrine v. Slack, 164 U.S. 452, 454 (1896); Berry v. Merccin, 46 U.S. (5 How.) 

103, 119-20 (1847); Rosado v. Wyman, 414 I'.2d 170, 176-77 (2d Cir. 1969), rev'd on other 
grounds, 397 U.S. 397 (1970). See also 1 J. Moore, supra note 507, at II 0.92(5).

It should be noted that the basic functions of the provisions on juris
dictional amount differ within the separate contexts of the federal judi
cial code and the Court Reorganization Act. In the federal code the 
provision limits the civil jurisdiction of the federal district courts only; 
to the extent that it is not concurrent, the civil jurisdiction of the state 
courts is indicated implicitly as a complementary residuum. Cases where 
the amount in controversy does not exceed $10,000—for example, cases 
where there is no pecuniary value—fall outside of the federal courts’ 
jurisdiction512 and thus implicitly fall into the jurisdiction of the state 
courts. In contrast, the provisions on jurisdictional amount in the new 
local judicial code are used to define explicitly the mutually exclusive, 
local civil jurisdiction of both the federal and the local courts.513

It might be argued that cases during the transitional period in which 
there is no amount in controversy—that is, no pecuniary value to the 
rights claimed—are neither district court cases “wherein the amount in 
controversy exceeds $50,000” 514 nor local cases “wherein the amount 
in controversy does not exceed $50,000.” 515 It might be argued that the 
requirement that the amount in controversy not exceed $50,000 is pre
mised upon, and therefore requires, some amount in controversy or 
pecuniary value, no matter how small.516 Nevertheless, there is no indi
cation in the legislative history of congressional intent to take the ex
traordinary step of suspending the trial of an entire class of cases; and, 
in any event, impossibility of pecuniary valuation can be loosely equated 
with possessing a pecuniary value of zero. In short, cases admitting of 
no valuation apparently must fall within the jurisdiction of the superior 
court.



1971] D.C. Court Reorganization 549

CIX IL JURISDICTION—SUPERIOR COURT OF THE DISTRICT OF COLUMBIA

As noted above, the new superior court has jurisdiction over any civil 
matter, at law or in equity, brought in the District of Columbia,517 but 
not ox er certain matters to the extent that they are to be handled during 
the transitional period in the federal district court. The civil jurisdiction 
of the federal court for the duration of the transitional period is defined, 
in part, by reference to the provisions on the civil jurisdiction of the 
local court. The “catch-all” clause conferring jurisdiction on the federal 
court refers to civil matters “other than a matter over which the Superior 
Court of the District of Columbia has jurisdiction under paragraph (3) 
or (4) of section 11-921 (a) begun in the court during the thirty-month 
period.” 518

517 See note 461 supra and accompanying text.
518 D.C. Court Reorganization Act § 111, 84 Stat. 477, to be codified as D.C. Code 

Ann. § 11-501(4).
519 Id. § 111, 84 Stat. 484, to be codified as D.C. Code Ann. § 11-921(a).

Id. i 111, 84 Stat. 484, to be codified as D.C. Code Ann. 11-921 (a) (l)-(6).
521 Id. § 111, 84 Stat. 484, to be codified as D.C. Code Ann. § 11-921 (a) (1).
522 See notes 126-28 supra and accompanying text.
523 The Act speaks of jurisdiction over cases pending in the three former local 

courts, but docs not expressly confer upon the new, unified local trial court the full 
extent of “the power and jurisdiction by law held and exercised” by its three prede
cessors. Compare D.C. Court Reorganization Act § 111, 84 Stat. 485, to be codified 
as D.C. Code Ann. § ll-921(a) (1) zoitb D.C. Codi \\n. § ll-522(a) (1967).

I bis last allusion, to paragraphs (3) and (4) of section 11-921 (a), 
focuses attention upon detailed enumerations of special proceedings 
triable in the superior court as of February 1, 1971, and August 1, 1972. 
Under the basic scheme of the provision on the civil jurisdiction of the 
superior court, the local trial court is granted plenary civil jurisdic
tion.519 The provision states further that that jurisdiction shall vest in 
accordance with six subsidiary provisions,520 of which the aforementioned 
paragraphs (3) and (4) are, respectively, the third and fourth.

The first of the six subsidiary provisions states that the superior court 
has jurisdiction over any cases commenced in the general sessions, juve
nile, or tax courts of the District of Columbia prior to February 1, 
1971.521 As a logical concomitant of the local court consolidation ef
fectuated by the Court Reorganization Act,522 the unified local trial 
court immediately acquires jurisdiction over all cases pending in the 
constituent local courts at the time of consolidation.523

The second subsidiary provision states that the superior court has 
jurisdiction over “any civil action or other matter, at law or in equity,” 
provided that the action or other matter is begun after February 1, 1971, 
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and that “the amount in controversy does not exceed $50,000.” 524 (Cor
respondingly, the sixth and last of the subsidiary provisions removes the 
jurisdictional amount limitation as of August 1, 1973, the end of the 
transitional period.)525 The second subsidiary provision is intended to 
serve as the mirror image of the provision concerning civil jurisdiction 
in the federal court which states that, with some exceptions, the federal 
court has jurisdiction over any civil matter begun in the federal court 
during the transitional period, provided that “the amount in controversy 
exceeds $50,000.” 526

524 D.C. Court Reorganization Act § 111, 84 Stat. 484, to be codified as D.C. Code 
Ann. § 11-921 (a) (2).

525 Id. § 111, 84 Stat. 484, to be codified as D.C. Code Ann. § 11-921 (a) (6).
526Id. § 111, 84 Stat. 477, to be codified as D.C. Code Ann. § 11-501(4) (emphasis 

added). As has been suggested, however, in connection with the construction of 
“amount in controversy”, there may be some question as to whether “wherein the 
amount in controversy exceeds §50,000” and “in which the amount in controversy 
does not exceed §50,000” together still leave a gap in the vesting of general local civil 
jurisdiction. See notes 514-16 supra and accompanying text.

527 D.C. Code Ann. § 11-961 (a) (1967).
528 See, e.g., Klepinger v. Rhodes, 140 F.2d 697 (D.C. Cir. 1944), cert, denied, 322 

U.S. 734 (1944); Brown v. Greenwich Lounge, Inc., 225 A.2d 656 (D.C. App. 1967); 
Shehcrazadc, Inc. v. Mardikian, 143 A.2d 512 (D.C. Mun. Ct. App. 1958).

529 Friedman v. District of Columbia, 155 A.2d 521, 522 (D.C. Mun. Ct. App. 1959); 
see Paton v. District of Columbia, 180 A.2d 844 (D.C. Mun. Ct. App. 1962).

530See generally S. Rep. No. 91-405, supra note 52, at 23; H.R. Rep. No. 91-907, 
supra note 52, at 136-37.

531 In the prereform case of Brewer v. Simmons, the court of general sessions was 
held to have no power to grant injunctive relief interfering “in any way with the 
statutory authority of the Department of Public Welfare. . . 205 A.2d 60, 64
(D.C. App. 1964). Such a case, however, clearly falls within the jurisdiction granted 

tto the Superior Court by the Court Reorganization Act.

It should be emphasized that the conferral of jurisdiction over any 
matter in equity, albeit limited by the $50,000 jurisdictional amount 
during the transitional period, signals a major change from the law 
formerly governing, and the general character of, the District of Colum
bia Court of General Sessions. By statutory prescription, the civil juris
diction of that court was limited to simple actions to recover property, 
debts, and damages.527 While equity jurisdiction was not unknown to 
general sessions, such jurisdiction existed merely as an incident to or in 
aid of the court’s limited, prescribed competence.528 The equity powers 
of general sessions were not, in the familiar language of District of 
Columbia case law, “primary or general.” 529 The contrary is true with 
respect to the new local trial court;530 as of the effective date of the act, 
for example, a suit would lie in the superior court to enjoin a threatened 
denial of welfare benefits.531

The third subsidiary provision detailing the vesting of civil jurisdiction 
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in the superior court enumerates certain special proceedings which may 
be brought in the local court as of February 1, 1971.532 Of these pro
ceedings, earlier described in the statute as falling outside the jurisdiction 
of the federal court during the transitional period, some were formerly 
triable in the local courts of the District and some are transferred from 
the former jurisdiction of the United States district court. The enumera
tion includes actions in ejectment and other related proceedings,533 which 
were formerly triable in the general sessions or federal district court 
depending upon whether the general jurisdictional requirements of the 
latter court were satisfied or whether title to real property was in issue, 
that is, actually in dispute.534

532 D.C. Court Reorganization Act § 111, 84 Stat. 484, to be codified as D.C. Code 
Ann. § 11-921 (a) (3).

^ld. § 111, 84 Stat. 484, to be codified as D.C. Code Ann. § 11-921 (a) (3) (A) (i).
534 D.C. Code Ann. §§ 11-521 (a), -961 (1967); see Shaprio v. Christopher, 90 U.S. 

App. D.C. 114, 195 F.2d 485 (1952).
535 D.C. Court Reorganization Act § 111, 84 Stat. 484, to be codified as D.C. Code 

Ann. § 11-921 (a) (3) (A) (ii); see id. § 145(f) (l)-(ll), 84 Stat. 557, amending scattered 
sections of D.C. Code Ann.

Wfild. § 111, 84 Stat. 484, to be codified as D.C. Code Ann. § 11-921 (a) (3) (A) (iii); 
see id. § 145(h), 84 Stat. 560, amending D.C. Code Ann. § 16-1901 (1967).

53" Jd. § 111, 84 Stat. 484, to be codified as D.C. Code Ann. § 11-921 (a) (3) (A) (iv).
538§ 111, 84 Stat. 484, to be codified as D.C. Code Ann. § 11-921 (a) (3) (A) (v).
530 Id. § 111, 84 Stat. 484, to be codified as D.C. Code Ann. § 11-921 (a) (3) (A) (vi); 

see id. § 145 (n), 84 Stat. 561, amending D.C. Code Ann. 16-3501 to -3511 (1967).
5*o Id. § 111, 84 Stat. 484, to be codified as D.C. Code Ann. § 11-921 (a) (3) (A) (viii); 

see id. § 155(c) (31), 84 Stat. 572, amending D.C. Code Ann. § 24-605 (1967).
541 Id. § 111, 84 Stat. 484, to be codified as D.C. Code Ann. § 11-921 (a) (3) (A) (ix); 

see id. § 155(c)(3), 84 Stat. 570, amending D.C. Code Ann. § l-804(b) (Supp. Ill, 1970).
542 Id. § 111, 84 Stat. 484, to be codified as D.C. Code Ann. §§ 11-921 (a) (3) (A) (ii)- 

(vi), (viii), (ix).

The third subsidiary section also provides for jurisdiction over con
demnation actions on behalf of the District of Columbia;535 the issuance 
of writs of habeas corpus directed to persons other than federal officers 
and employees, and inquiries pursuant thereto;536 change of name pro
ceedings;537 actions to quiet title obtained by adverse possession;538 the 
issuance of writs of quo warranto against purported officers of or cor
porations in the District of Columbia, but not purported officers of the 
United States, and proceedings pursuant thereto;539 proceedings under 
the Hospital Treatment for Drug Addicts Act;540 and actions upon 
payment bonds required to be furnished in connection with certain con
tracts of the District of Columbia.541 Jurisdiction over all of these mat
ters is transferred from the federal district court to the local superior 
court as of February 1, 1971.542
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This enumeration also includes actions of replevin543 “regardless of the 
amount in controversy,” 544 which were formerly triable in either the 
district court or the general sessions court, depending upon the value 
of the property to be recovered.545 The procedures provided by the 
Court Reorganization Act, however, are limited to those which formerly 
applied in the federal court.546 Finally, the enumeration includes those 
actions which were formerly triable in the District of Columbia Tax 
Court547 and all proceedings under the new local juvenile code.548 The 
new juvenile proceedings replace all of those which were formerly 
triable in the Juvenile Court of the District of Columbia.549

5^ Id., § 111, 84 Stat. 484, to be codified as D.C. Code Ann. § ll-921(a) (3) (A) (vii); 
see id. § 145 (o), 84 Stat. 564, repealing D.C. Code Ann. § 16-3731 to -3740 (1967).

544 Id. § 111, 84 Stat. 484, to be codified as D.C. Code Ann. § 11-921 (a) (3).
545 Compare D.C. Code Ann. 16-3732(4), 11-961 (a) (1967) with D.C. Code Ann. 
16-3703, 11-521(a) (1967).

54(> See D.C. Court Reorganization Act § 145(o), 84 Stat. 564, repealing D.C. Code Ann. 
§ 16-3731 to -3740 (1967).

547 Id. § 111, 84 Stat. 484, to be codified as D.C. Code Ann. § 11-921 (a) (3) (B); see 
id. § 111, 84 Stat. 488, to be codified as D.C. Code Ann. § 11-1201(1); id. § 161(a)(3), 
84 Stat. 579, amending D.C. Code Ann. § 47-2403 (1967).

548 A7. § 111, 84 Stat. 484, to be codified as D.C. Code Ann. § 11-921 (a) (3) (C).
54i> D.C. Code Ann. § 16-2301 to -2384 (1967).
550 D.C. Court Reorganization Act § 111, 84 Stat. 484, to be codified as D.C. Code 

Ann. § 11-921 (a) (l)-(3).
551 See id. § 111, 84 Stat. 484, to be codified as D.C. Code Ann. § 11-921(a). Fol

lowing the general grant of jurisdiction to the superior court, subsection (a) provides 
more specifically that such juridiction shall rest as follows. Paragraphs (1), (2), and 
(3) provide that certain jurisdiction shall vest, as of the Act’s effective date, February 1, 
1971. Paragraphs (4), (5), and (6) together provide that the remaining jurisdiction 
shall vest after an additional 18- or 30-month period.

552 See D.C. Code Ann. 11-1101,-1141,-1161 (1967).

Only these first three subsidiary provisions550 purport to vest civil 
jurisdiction in the superior court as of February 1, 1971. These sub
sidiary provisions—regarding cases pending in the former courts con
solidated into the superior court, civil matters where the amount in 
controversy does not exceed $50,000, and certain special proceedings— 
appear to comprise a full statement of the superior court’s civil jurisdic
tion during the first overall stage of jurisdictional transfer.551 Curiously 
absent from this first set of subsidiary provisions, nevertheless, is an ex
plicit vesting of the jurisdiction of the former domestic relations branch 
of the general sessions court.552 The absence of such an additional sub
sidiary provision would seem at first blush to constitute a deviation from 
the basic, understood scheme, that is, the scheme of granting jurisdiction 
to the new unified trial bench, at the outset, not only over cases then 
pending in the former local trial courts, but also prospectively over 
the categories of cases which were triable in those courts. Such a 
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scheme is implied in the status of the superior court as the consolidation 
of the former local trial courts.553

553 See D.C. Court Reorganization Act § 111, 84 Stat. 482, to be codified as D.C. Code 
Ann. § 11-901. See also Senate Hearings pt. 3, at 1139-40 (letter and memorandum of 
introduction accompanying proposed legislation from Attorney General Mitchell to 
Vice President Agnew in his capacity as President of the Senate); id. at 1150 (remarks 
of Deputy Attorney General Klcindienst); House Hearings pt. 1, at 2 (memorandum 
of staff of House Committee on the District of Columbia); id. at 13, 14 (remarks of 
Associate Deputy Attorney General Santarelli); S. Rep. No. 91-405, supra note 52, 
at 6; H.R. Rep. No. 91-907, supra note 52, at 23, 25; Senate Statement of Managers 
5, 6; notes 126-28, 523 supra and accompanying text.

''■’D.C. Court Reorganization Act § 111, 84 Stat. 484, to be codified as D.C. Code 
Ann. § 11-921 (a)(3)(B), (C).

555 D.C. Court Reorganization Act § 111, 84 Stat. 484, to be codified as D.C. Code 
Ann. § 11-921 (a) (1).

556 See D.C. Code Ann. 11-1101, -1141, -1161 (1967).
•'5" D.C. Court Reorganization Act § 111, 84 Stat. 488, to be codified as D.C. Code 

Ann. § 11-1101.
558 See id. § 199, 84 Stat. 597.
559 Compare id. § 111, 84 Stat. 488, to be codified as D.C. Code Ann. §§ 11-1101, 

-1201 (“shall be assigned . . . jurisdiction”) izith id. § 111, 84 Stat. 476, to be codified 
as D.C. Code Ann. 11-301. -501, -502, -721, -722, -921, -923 (“has jurisdiction”).

1 he anomaly posed is that the new provision on the superior court’s 
civil jurisdiction makes explicit mention of the entirety of the jurisdic
tion of two of the former courts (the District of Columbia’s juvenile 
and tax courts) merged into the unified local trial court,554 and further 
clearly accounts for the full range of the jurisdiction of every branch 
of the general sessions’ civil division, with the notable exception of the 
domestic relations branch. Similarly, the Act confers on the superior 
court as of the effective date jurisdiction to dispose of all cases pending 
in the merged courts,555 presumably including pending domestic relations 
matters,556 but does not clearly provide for prospective jurisdiction as of 
that date over domestic relations matters arising during the transitional

Exclusive jurisdiction over domestic relations matters is expressly 
“assigned” to the superior court’s family division in a separate section 
of the Act;557 indeed, the latter section is effective as of the effective 
date of the Act.558 Nevertheless, employment of the concept of assign
ment indicates that the objectives of the provision are to allocate or to 
assign to the superior court’s family division a certain portion of the 
overall jurisdiction of the superior court, and to specify that the alloca
tion is exclusive. The section does not purport, however, to create or 
vest the jurisdiction of the superior court or even of the family divi
sion.559 The absence of any vesting function is confirmed by the allusion 
in the section to certain civil matters which the provision on the superior 
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court’s civil jurisdiction asserts are not vested in the local courts until 
August 1, 19 7 2.560 In other words, the thrust of the section on the family 
division, albeit effective on February 1, 1971, is merely to allocate, and 
make exclusive, certain portions of the jurisdiction of the superior court 
to the extent that, or as of the date that, those portions become or are 
vested as part of the overall jurisdiction of the superior court.561 562

5G0 Id. § 111, 84 Stat. 488, to be codified as D.C. Code Ann. § 11-1101(14), (15); 
see id. § 111, 84 Stat. 484, to be codified as D.C. Code Ann. § 11-921 (a) (4) (B), (D), 
(G) (jurisdiction over such proceedings vests in the superior court “following the 
expiration of the eighteen-month period beginning on such effective date”).

561 Both Senate and House reports state loosely that the Act “gives” the family division 
the jurisdiction described in the section’s enumeration. At the same time the reports 
also acknowledge that certain matters in the enumeration are not vested in the superior 
court during at least the first stage of the jurisdictional transfer. See S. Rep. No. 
91-405, supra note 52, at 24; H.R. Rep. No. 91-907, supra note 52, at 138.

562 D.C. Court Reorganization Act § 111, 84 Stat. 484, to be codified as D.C. Code 
Ann. § 11-921(a)(2).

563 D.C. Code Ann. § 11-1101 (1967).
564 id. §§ 11-1141, -1161 (1967) with id. § 11-961 (1967).
565 “That initial stage of jurisdictional transfer effects the consolidation of the three 

present lower courts, gives the consolidated court additional jurisdiction over purely 
local civil cases up to $50,000 (vice the $10,000 limitation of present law) . . . .” 
(emphasis added). H.R. Rep. No. 91-907, supra note 52, at 34.

“The civil jurisdiction of the court would be increased on the effective date (six 
months after enactment) to cover all personal injury actions of a purely local nature 
and all other local civil and equity cases where the amount in controversy is $50,000 
or less.” (emphasis added). Senate Hearings 1141.

566D.C. Court Reorganization Act § 111, 84 Stat. 484, to be codified as D.C. Code 
Ann. § 11-921 (a) (3) (A) (i), (vii).

Prospective jurisdiction over domestic relations matters arising during 
the transitional period must therefore be implicitly conferred as part of 
the only relatively general vesting of jurisdiction effective February 1, 
1971—namely, the second subsidiary provision granting the superior 
court jurisdiction over “any civil action or other matter, at law or in 
equity.” 662 This is contrary to the pattern established in the former 
local judicial code. Formerly, even though the domestic relations branch 
constituted part of a division of the broader District of Columbia Court 
of General Sessions,563 the conferral of jurisdiction on the domestic re
lations branch was broader than, and essentially independent of, the basic 
conferral of civil jurisdiction on the general sessions court.564

It is suggested that the second subsidiary provision is designed to en
compass broadly the former civil jurisdiction of the general sessions 
court, with an increase in the jurisdictional amount.565 The instances 
of separate treatment of certain categories of general sessions cases— 
notably actions in ejectment and replevin566—do not undermine this con
struction. Rather, the separate or particular treatment appears to be 
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occasioned by a special or particular intent. Of the actions formerly 
triable in general sessions and subject to the $10,000 jurisdictional 
amount, ejectment and replevin are singled out as being appropriately 
triable in the local courts as of February 1, 1971, “regardless of the 
amount in controversy.” 567 Domestic relations matters, on the other 
hand, which were never subject to the jurisdictional amount of the 
general sessions court,568 need not be singled out.

567 Id. § 111, 84 Stat. 484, to be codified as D.C. Code Ann. § ll-921(a) (3).
568See D.C. Code Ann. 11-1141,-1161 (1967).
569 D.C. Court Reorganization Act § 111, 84 Stat. 484, to be codifed as D.C. Code 

Ann. § 11-921 (a) (2).
570 Id.
5"i The traditional unwillingness of federal courts to entertain domestic relations 

matters may not be relevant here, since throughout the transitional period the United 
States District Court for the District of Columbia retains some significant portion 
of its earlier role as the city’s trial court of general and unlimited jurisdiction.

572 A controversy may be valued, for purposes of determining the amount in con
troversy, by means of a reasonable estimate of the eventual aggregate value of periodic 
payments (for example, alimony or support payments). Aetna Casualty & Surety Co. 
v. Flowers, 330 U.S. 464 (1947); Thompson v. Thompson, 226 U.S. 551 (1912).

573 See note 553 supra and accompanying text.
574 See H.R. Rep. No. 91-907, supra note 52, at 34.
575 D.C. Code Ann. 11-1141,-1161 (1967).

This construction of the second subsidiary provision569 is obviously 
not without complication. The general conferral of civil jurisdiction 
does carry with it the explicit qualification “and in which the amount in 
controversy does not exceed $50,000.” 570 It might be argued then that 
domestic relations jurisdiction during the transitional period will be 
divided between the federal district and local superior courts, according 
to jurisdictional amount.571 Indeed, federal case law on the concept 
of an amount in controversy would suggest that a substantial proportion 
of the District of Columbia’s domestic relations cases are to be tried, 
during the 30-month transitional period, in the United States district 
court.572

On the other hand, the broad scheme of the provisions on the transfer 
of jurisdiction and the consolidation itself,573 along with certain passages 
from the legislative history,574 suggest that the phrase regarding the 
amount in controversy was intended to accord a measured increase in 
the jurisdiction of the general sessions court, not to impose a limitation 
on the local courts where none formerly existed.575 The intent was to 
raise the $10,000 ceiling, wherever it applied, to $50,000. The phrase, 
in other words, should be read to refer to any civil matter, at law or in 
equity, which is begun in the local court after February 1, 1971 and, 
to the extent applicable, in which the amount in controversy does not 
exceed $50,000 rather than $10,000.
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The fourth subsidiary provision576 detailing the vesting of civil juris
diction in the superior court specifies that as of August 1, 1972 certain 
cases, for the most part involving fiduciary relationships,577 and the 
categories which they represent57 s are, respectively, shifted and trans
ferred to the jurisdiction of the local court. These are the very same 
cases and categories over which the federal district court has jurisdic
tion “[djuring the eighteen-month period.” 579 580

570 D.C. Court Reorganization Act § 111, 84 Stat. 484, to be codified as D.C. Code 
Ann. § 11-921 (a) (4).

577 Id. § 111, 84 Stat. 484, to be codified as D.C. Code Ann. § 11-921 (a) (4) (G).
578 Id. § 111, 84 Stat. 484, to be codified as D.C. Code Ann. § 11-921 (a) (4) (A)-(F).
579 See notes 469-81 supra and accompanying text.
580 See note 52 supra and accompanying text. It should be noted in this regard 

that the House-Senate committee of conference on the legislation opted to reduce 
the transitional period of jurisdictional transfer from five years, as provided in the 
Senate version of the legislation, to three years. Compare D.C. Court Reorganization 
Act § 111, 84 Stat. 476, to be codified as D.C. Code Ann. 11-501(3), (4), -921 (a)(5), 
(6) S. 2601, 91st Cong., 1st Sess. § 101, at 5, 27 (1969) (as opposed by the Senate).

581 D.C. Court Reorganization Act § 111, 84 Stat. 476, to be codified as D.C. Code 
Ann. § 11-501 (2) (B).

582 Compare id. § 111. 84 Stat. 484, to be codified as D.C. Code Ann. § 11-921 (a) (4) 
(B) with id. § 111, 84 Stat. 485, to be codified as D.C. Code Ann. § 11-921 (a) (4) (G).

583 D.C. Code Ann. § 21-545 (1967).

No doubt the rationale underlying the shifting of pending cases is 
that these fiduciary matters routinely require that the trial court, hereto
fore the United States district court, retain jurisdiction for an extended 
period of time, even for years, far beyond the duration of any given 
proceeding. To leave pending cases in this context in the federal dis
trict court after the transfer of prospective jurisdiction might leave the 
federal courts with local jurisdiction for a disproportionately long time, 
thereby compounding the problem of reconciling local and federal ap
pellate rulings, and substantially deviating from the intended plan of 
completing the federal court’s change of status within a relatively brief 

580

There is, however, one exception to the rule regarding pending cases 
in this fourth subsidiary provision. Curiously, the federal district court 
may have jurisdiction over proceedings under the Hospitalization of 
the Mentally Ill Act only “during” the first stage of jurisdictional trans
fer.581 Yet the Act does not provide, in the fourth subsidiary provision, 
that the superior court shall fall heir to any such proceedings pending 
in the federal court on August 1, 1972, the seemingly abrupt termination 
of federal court jurisdiction notwithstanding.582 It might be suggested 
that such proceedings—regarding, for example, the commitment of a 
mentally ill person,583 as opposed to the continuing management of his 
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property584—are independent, integral proceedings which do not routine
ly invoke the long-term jurisdiction of the court. Thus it might be 
suggested, in light of the interest in centralizing the functions of the 
related mental health commission, that the superior court need not take 
jurisdiction over pending cases since the federal court could schedule 
commitment cases pending before August 1, 1972, to be completed by 
that date. The more satisfactory explanation, however, is that the more 
general provision which appears to terminate the federal court’s juris
diction abruptly585 is necessarily governed, or qualified, by a subsequent, 
particular provision which retains pending commitment cases in the 
federal district court.586

584 Id. § 21-1502 (b).
585 D.C. Court Reorganization Act § 111, 84 Stat. 476, to be codified as D.C. Code 

Ann. § 11-501 (2) (B).
586 D.C. Court Reorganization Act § 199(b)(3), 84 Stat. 598. The general language at 

the end of paragraph (3) of section 199(b) provides that the Commission shall con
tinue to report to the federal district court with respect to cases pending on August 1, 
1972. This provision may simply be in conflict with another new provision. Id. § 111, 
84 Stat. 476, to be codified as D.C. Code Ann. § 11-501 (2) (B) (especially introductory 
general language).

587 Jd. § 111, 84 Stat. 485, to be codified as D.C. Code Ann. § 11-921 (a) (5).
588 ]d. ‘ 111, 84 Star. 476. to be codified as D.C. Code Ann. § 11-501 (3).
589 Id. ' 111. 84 Stat. 485. to be codified as D.C. Code Ann. § 11-921 (a) (5) (A).
590 IJ. ■ 11 ], 84 Stat. 485, to be codified as D.C. Code Ann. § 11-921 (a) (5) (B).
591 Id. § 111, 84 Stat. 485, to be codified as D.C. Code Ann. § 11-921 (a) (6).
592See id. § 111, 84 Stat. 485, to be codified as D.C. Code Ann. § 11-921 (a).
593 Id. § 111, 84 Stat. 485, to be codified as D.C. Code Ann. § 11-921 (a) (6).

1 he fifth subsidiary provision587 corresponds in every detail to lan
guage giving the federal district court jurisdiction over probate matters, 
guardianships, partitions, and the assignment of dower (and certain 
sales related to partition and dower) during the 30-month transitional 
period.588 The fifth subsidiary provision states that as of August 1, 1973, 
the Superior Court of the District of Columbia has jurisdiction over all 
such matters,589 including cases pending in the federal district court on 
that date.590 The sixth subsidiary provision591 reiterates the general rule 
regarding the civil jurisdiction of the local trial court.592 This final pro
vision on the vesting of the superior court’s civil jurisdiction states that 
as of August 1, 1973, the local trial court has jurisdiction “regardless 
of the amount in controversy” over any civil matter brought in the 
District of Columbia.593

TRANSFER OF ACTIONS TO SUPERIOR COURT

Two further sections regarding jurisdiction over local matters merit 
some discussion, a section on the transfer of civil actions to the superior 
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court094 and a section on the exclusive jurisdiction of the superior court’s 
family division.594 595 The first of these merely applies the procedure 
familiar to the local judicial code whereby in ordinary civil actions the 
district court may transfer to the local court any case in which the 
federal court’s jurisdiction necessarily rests on the amount in contro
versy and does not appear to justify a judgment satisfying the relevant 
jurisdictional amount limitation.596 The decision to transfer the case to 
the lower court must be made “at or subsequent to any pretrial hearing 
but before trial.” 597

594 Id. § 111, 84 Stat. 486, to be codified as D.C. Code Ann. § 11-922.
595 Id. § 111, 84 Stat. 488, to be codifed as D.C. Code Ann. § 11-1101.
999 Compare id. § 111, 84 Stat. 485, to be codified as D.C. Code Ann. § 11-922 with 

D.C. Code Ann. § 11-962 (1967).
597 D.C. Court Reorganization Act § 111, 84 Stat. 486, to be codified as D.C. Code 

Ann. § 11-922(a), (b). But see Hughes v. Pennsylvania R.R., 133 U.S. App. D.C. 174, 
409 F.2d 460 (1969).

598D.C. Court Reorganization Act § 111, 84 Stat. 486, to be codified as D.C. Code 
Ann. § 11-922(a). Although this section does not become effective until February 1, 
1971, it should be noted that civil actions filed in the United States district court 
prior to that date generally remain within the court’s jurisdiction regardless of whether 
an actual trial has commenced, and that transfer may be ordered, generally, at any 
time prior to trial. Id.

5" Id. § 111, 84 Stat. 486, to be codified as D.C. Code Ann. § 11-922(b); see id. § 111, 
84 Stat. 476, to be codified as D.C. Code Ann. §§ 11-501(4), -921(a)(2).

"0 D.C. Code Ann. § 11-962 (1967).
<>oi D.C. Court Reorganization Act § 111, 84 Stat. 486, to be codified as D.C. Code 

Ann. § 11-922(a).
<502 Transfer may not be ordered under subsection (a) where federal court jurisdic

tion is “otherwise” invoked—i.e., invoked apart from the jurisdictional amount of 
$10,000 alluded to in the subsection. This jurisdictional amount has relevance within 
the contexts of both the federal and local judicial codes. See 28 U.S.C. §§ 1331, 1332 
(1964); D.C. Code Ann. § 11-961 (1967).

<>03 D.C. Court Reorganization Act § 111, 84 Stat. 486, to be codified as D.C. Code 
Ann. § 11-922 (b).

<>04 As with subsection (a), transfer may not be ordered under subsection (b) where

It should be noted that this section applies only to civil cases com
menced prior to February 1, 1971, for which the relevant jurisdictional 
amount is $10,000,598 and to civil cases commenced thereafter but prior 
to August 1, 1973, for which the jurisdictional amount is $50,000.599 
Like the earlier provision in the local judicial code,600 subsection (a) of 
the new provision on transfer601 may apply to both federal and local 
cases.602 Unlike the earlier provision, however, subsection (b), on 
transferring cases filed after February 1, 1971,603 must apply to local 
cases only; under this subsection there is no implied amendment of the 
general laws affecting the jurisdiction of the federal district courts, the 
federal courts’ permanent $10,000 jurisdictional amount notwithstand
ing.604 As to federal cases in the United States District Court for the 
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District of Columbia, like any other federal district court, the means 
of safeguarding against bad faith claims of an amount in controversy in 
excess of $10,000 are for the federal court to dismiss such actions out
right as being without grounds for jurisdiction, or in entering judgment 
to assess costs against, or deny costs to, the party or parties in bad faith.605

federal court jurisdiction is “otherwise” invoked—z.e., in this instance, invoked apart 
from the jurisdictional amount of $50,000 alluded to in the subsection. The $50,000 
jurisdictional amount relates only to sections of the Court Reorganization Act dealing 
with jurisdiction over local cases. See id. § 111, 84 Stat. 475, to be codified as 
D.C. Code Ann. §§ 11-501(4), -921(a)(2). Moreover, the provision on the federal trial 
court’s temporary jurisdiction over local cases involving over $50,000 is supplemented 
by an express reference to the federal district court’s jurisdiction over federal cases, 
for example federal question cases and diversity cases over $10,000. Compare id. § 111, 
84 Stat. 476, to be codifed as D.C. Code Ann. § 11-501(4) with id. § 111, 84 Stat. 476, 
to be codified as D.C. Code Ann. § 11-501 (opening lines).

005 28 U.S.C. §§ 1331(b), 1332 (b) (1964). See also C. Wright, Federal Courts § 33, 
at 113-14 (2d ed.1970).

606 D.C. Court Reorganization Act § 111, 84 Stat. 488, to be codified as D.C. Code 
Ann. § 11-1101.

««7 D.C. Code Ann. §§ 11-1551,-1557 (1967).
«08 Id. §§ 11-1141,-1161.
«0« D.C. Court Reorganization Act §111, 84 Stat. 482, to be codified as D.C. Code 

Ann. §§ 11-901, -902.
mold. § 111, 84 Stat. 488, to be codified as D.C. Code Ann. §§ 11-1101(11), (13); 

id. § 121(a), 84 Stat. 522, to be codified as D.C. Code Ann. §§ 16-2301 to -2348.
on Id. § 111, 84 Stat. 488, to be codified as D.C. Code Ann. § 11-1101 (l)-(10).
612 See id. § 111, 84 Stat. 488, to be codified as D.C. Code Ann. § 11-1101(12), (14)- 

(16).
cis The juvenile court was a separate entity under the former provision. D.C. Code 

Ann. § 11-1501 (1967). Provisions on the jurisdiction of the juvenile court had to 
operate independently to establish or vest jurisdiction of or in that court. E.g., D.C. 
Code Ann. §§ 11-1551 (a), -1555 (1967) (“Juvenile Court has original and exclusive juris
diction . . . .”).

EXCLUSIVE JURISDICTION OF THE FAMILY DIVISION
The section on the exclusive jurisdiction of the family division606 re

sembles in substance, but markedly departs from the formal pattern of, 
the provisions on the jurisdiction of the juvenile court607 and the domes
tic relations branch608 which the family division is designed to replace.609 
On the one hand, the exclusive jurisdiction of the family division encom
passes all matters formerly triable in the juvenile court610 and the domes
tic relations branch611 along with certain additional related proceed
ings.612 On the other hand, since the exclusive jurisdiction of the former 
juvenile court and domestic relations branch were set forth in provisions 
creating, strictly speaking, subject matter jurisdiction,613 there was no 
question but that those provisions had the effect of vesting the relevant 
jurisdiction in a manner which limited any other court or branch in the 
District of Columbia. In contrast, the new provision on the “exclusive 
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jurisdiction” of the family division614 does not purport to create subject 
matter jurisdiction. Rather, the section merely assigns a portion of the 
total jurisdiction of the superior court to this particular division.615

614 D.C. Court Reorganization Act § 111, 84 Stat. 488, to be codified as D.C. Code 
Ann. § 11-1101.

615 Id. The section states that the assignment of jurisdiction shall be “in accordance 
with chapter 9” (on the general organization and jurisdiction of the superior court) 
supporting the conclusion that assignment over-all is limited by the organizational and 
jurisdictional contours of the superior court. But see id. § 111, 84 Stat. 488, to be codified 
as D.C. Code Ann. § 11-1101(12), (16). These sections are not clearly provided for with 
respect to the transitional period of jurisdictional transfer. Id. § 111, 84 Stat. 484, to be 
codified ¿irD.C. Code Ann. § 11-921 (a) (l)-(4). Paragraphs (12) and (16) must be deemed 
assignments of jurisdiction which vests, like the domestic relations jurisdiction of the 
new superior court, under the general provision. See id. § 111, 84 Stat. 484, to be codified 
as D.C. Code Ann. § 11-921 (a) (2).

G1G D.C. Court Reorganization Act § 111, 84 Stat. 488, to be codified as D.C. Code 
Ann. § 11-1101.

617 Id. § 111, 84 Stat. 484, to be codified as D.C. Code Ann. § 11-921.
G18 28 U.S.C. § 1332 (1964).
619 The Court Reorganization Act treats local juvenile matters as civil or at least “non

criminal” actions. See D.C. Court Reorganization Act § 111, 84 Stat. 534, to be codified 
as D.C. Code Ann. § 16-2318. Therefore, it is to be expected that the federal district 
court will treat such matters much in the same way that the federal courts have 
traditionally treated domestic relations matters. However, the United States District 
Court may deem family division proceedings to be something other than “civil actions” 
as the term is used in the United States Code. 28 U.S.C. § 1332 (1964).

This raises the question whether, by mentioning exclusiveness only 
in the section assigning jurisdiction to the family division616—and not in 
the section creating the jurisdiction which is later assigned617—the Court 
Reorganization Act has indirectly made it possible for the federal courts 
to entertain domestic relations and juvenile court matters, all of which 
are civil in nature, pursuant to the court’s diversity of citizenship juris
diction.618 The federal courts would no doubt abstain from exercising 
concurrent jurisdiction in such cases, largely in keeping with well estab
lished policy and practice.619 There is no indication in the legislative 
history of an intent to change the relationship between the federal and 
local courts with regard to domestic relations and juvenile matters. To 
the contrary, the basic thrust of the Court Reorganization Act is to 
enhance the federal or national role of the United States District Court 
in the national capital, not to give it new competence over matters so 
fundamentally local in nature.
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1 The term “preferred tax status” is used throughout this article to refer to both 
the exemption accorded to the organization itself and the deductions granted to those 
who make donations to such exempt organizations.

2Ivr. Rev. Code of 1954, §§ 170(c)(2), 501(c)(3), as amended, Tax Reform Act 
of 1969, Pub. L. No. 91-172, § 201 (a) ( 1 ) (B), 83 Stat. 549. Section 501(c)(3) provides 
preferred status, with restrictions, to “corporations . . . organized and operated ex
clusively for religious, charitable, scientific ... or educational purposes . . . .” The 
deduction and exemption provisions further encourage gifts to educational, religious, 
and charitable organizations by providing a maximum allowable deduction of 50 percent 
to taxpayers’ adjusted gross income for contributions to these organizations, in contrast 
to a 20 percent limitation for other charitable contributions. See id. § 170(b) (1) (A), (B), 
a amended, Tax Reform Act of 1969, Pub. L. No. 91-172, § 201(a)(1), 83 Stat. 549. 
See also id. §§ 2055(a), 2106(a)(2)(A) (charitable bequests deductions), § 3121(b)(8)(B) 

social security exemption), § 2522(a) (2) (gift tax deduction).
3 It is well settled rhat “a charitable use, where neither law nor public policy forbids, 

may be applied to almost anything that tends to promote the well-doing and well-being 
of social man.” 2 W. Perry, Trusts § 687 (6th ed. 1911). See also Clark, The Limitation 
on Political Activities, A Discordant Note in the Law of Charities, 46 Va. L. Rev. 439 
(1960).

A new generation of students and lawyers is involving itself 
more and more deeply in the pressing public issues confronting 
society in the seventies. This activity, and recent action by the 
Internal Revenue Service, have cast a shadow over the tax status 
of those institutions—universities and public interest law firms— 
of which these individuals are members. Through a careful analy
sis of the relevant law, the author concludes that the 1RS inter
vention is misconceived, that the questioned activity is both salu
tary and permissible, and that even broader political activity by 
charitable organizations may be warranted.

Private philanthropy plays a crucial role in sustaining religious, cul
tural and educational institutions in America. The federal government 
has encouraged and subsidized private philanthropy, granting preferred 
tax status* 1 to educational, scientific, religious, and charitable organiza
tions. Such organizations are exempt from federal taxation, and the 
private donor, within certain limits, can deduct contributions to them 
from his personal income.2 Government support traditionally has been 
justified on the ground that such philanthropy benefits society,3 and

[ 561 ]
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support has been denied only where an organization’s purpose is inimical 
to the interests of society or clearly profit oriented.4

4 For example, the Internal Revenue Code denies preferred status to “feeder” organiza
tions. Int. Rjev. Code of 1954, § 502, as amended, Tax Reform Act of 1969, Pub. L. 
No. 91-172, § 121(b)(7), 83 Stat. 542. Thus, an organization primarily carrying on a 
trade or business for profit is not exempt merely because its profits are payable to 
organizations exempt under section 501. See Treas. Reg. 1.502-1 (a)-(c), T.D. 6662, 1963-2 
Cum. Bull. 214. See also Int. Rev. Code of 1954, 503, 504, 511-14.

5 Int. Rev. Code of 1954, §§ 170(c) (2), 501(c)(3), as amended, Tax Reform Act of 
1969, Pub. L. No. 91-172, § 201 (a) (1) (B), 83 Stat. 549.

6 Under the Code, charitable organizations which qualify as tax exempt civic or 
welfare organizations may engage in political activities. Int. Rev. Code of 1954, § 501 
(c)(4).

7 When an organization fails to qualify under section 501(c)(3) the donor loses the 
section 170(c)(2) deduction from income tax, and is additionally faced with the 
prospect of gift or estate tax on his contribution. Int. Rev. Code of 1954, §§ 2055(a), 
2522(a); see Estate of Anita M. Blaine, 22 T.C. 1195 (1954); The Huntington Nat’l 
Bank, 13 T.C. 760 (1949).

Despite this generally favorable policy, the Internal Revenue Code 
limits the preferred tax status of those charitable organizations which 
engage in political activities, regardless of whether their end result is 
beneficial or inimical to society.5 This restriction may not affect the 
taxes imposed on the charitable organizations themselves, since they 
may qualify as tax-exempt civic or welfare organizations even if they 
engage in political activity.6 However, the denial of deductions to 
private donors7 affects the flow of contributions to such institutions, 
and thus is a significant limitation upon any institution which, although 
benevolently motivated, employs some form of political activity or use 
of governmental processes to achieve its ends.

This article analyzes the political activity restriction in light of recent 
developments on college campuses, and in the area of public interest 
advocacy through informational campaigns and litigation. The article 
views with disfavor an apparent tendency of the IRS to disapprove of 
organizations advocating new or controversial ideas, or programs which 
threaten vested corporate interests. The article also challenges the defi
nition of political activity as applied by the IRS, finding it in particulai 
contexts an unjustified impediment to the aims of the organizations 
which the provisions otherwise foster, and inhibitive of the first amend
ment right to free speech and petition. The need for regulations or 
legislation narrowing the existing definition and providing guidelines to 
universities and public interest groups is stressed. The lobbying restric
tion on public interest organizations is found unjustified, and its repeal 
is urged.
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The Limitation on Political Activity

BACKGROUND

The income tax of 1894 exempted those corporations or associations 
organized exclusively for religious, educational, or charitable purposes,8 
and this exemption was included in the income tax of 1913.9 In 1917, 
a correlative income tax provision was enacted, allowing taxpayers to 
deduct contributions to exempt corporations.10 Similar deductions were 
added to the estate tax in 192611 and to the gift tax in 1932.12

8 Act of Aug. 27, 1894, ch. 349, § 32, 28 Stat. 556. This income tax statute was held 
unconstitutional as applied to interest derived from estate bonds. Pollock v. Farmers 
Loan & Trust Co., 157 U.S. 429, afi'd on rehearing, 158 U.S. 601 (1895). See generally 
Clark, supra note 3, at 444-52.

9 Act of Oct. 3, 1913, ch. 16, §II(G)(a), 38 Stat. 172 (codified at Int. Rev. Code 
of 1954, § 501).

10 War Revenue Act, ch. 63, § 1201(2), 40 Stat. 330 (1917) (codified at Int. Rev. 
Code of 1954, § 170(c)(2)).

11 Revenue Act of 1924, ch. 234, tit. Ill, § 303(a)(3), 43 Stat. 306 (codified at Int. 
Rev. Code of 1954, § 2055(a) (2)).

12 Revenue Act of 1932, ch. 209, § 505, 47 Stat. 247 (codified at Int. Rev. Code of 1954, 
§ 2522(a) (2)). This provision was originally a temporary one, in effect from 1924 to 
1926 before becoming permanent. 43 Stat. 313 (1924).

is O.D. 704, 3 Cum. Bull. 240 (1920); S.1362, 2 Cum. Bull. 152, 154 (1920); see 
Herbert E. Fales, 9 B.T.A. 828 (1927); Sophia G. Goxe, 5 B.T.A. 261 (1926).

HTreas. Reg. 45, art. 517, T.D. 2831, 21 Treas. Dec. Int. Rev. 285 (1920).
15 42 F.2d 184 (2d Cir. 1930).
1® J. Noah H. Slee, 15 B.T.A. 710, 715 (1929). The statute then in effect permitted de

ductions for gifts made to any “corporation . . . organized and operated exclusively 
for religious, charitable, scientific, literary or education purposes . . . or . . . for the 

Activity to Influence Legislation. Prior to 1934, none of these
statutes contained any restriction on lobbying to influence legislation. 
Early Treasury rulings, however, imputed to Congress an intent to 
restrict such activity on the theory that it was inconsistent with an 
exclusively educational or charitable purpose.13 This theory was pred
icated less on a belief that lobbying was inherently noneducational or 
noncharitable than on an aversion to political involvement by such insti
tutions. The 1919 regulations stated that associations “formed to dis
seminate controversial or partisan propaganda” were not “educational” 
within the meaning of the statute.14 15

In 1930, the Second Circuit recognized this principle in Slee v. Com
missioner^ a case involving a private contribution to the American 
Birth Control League. The Board of Tax Appeals had denied the tax
payer a deduction on the ground that the League’s controversial activi
ties placed it outside statutory exemption.16 Relying upon a policy 
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against Government underwriting of political activities rather than the 
controversial nature of the activities, Judge Learned Hand stated: “Con
troversies of that sort must be conducted without public subvention; 
the Treasury stands aside from them.” 17

prevention of cruelty to animals . . . .” Revenue Act of 1921, ch. 136, tit. II, pt. 2, 
§ 214(a) (11) (B), 42 Stat. 241.

17 42 F.2d at 185. But see Girard Trust Co. v. Commissioner, 122 F.2d 108 (3d Cir. 
1941); Cochran v. Commissioner, 78 F.2d 176 (4th Cir. 1935).

18 42 F.2d at 185.
19See, e.g., Sharpe’s Estate v. Commissioner, 148 F.2d 179 (3d Cir. 1945); Marshall v. 

Commissioner, 147 F.2d 75 (2d Cir.), cert, denied, 325 U.S. 872 (1945); Clark, supra note 
3, at 446-47.

20 See Note, The Revenue Code and a Charity's Politics, 73 Yale L.J. 661, 666-67 
(1964) and cases cited therein.

21 Revenue Act of 1934, ch. 277, §23(o)(2), 48 Stat. 690 (income tax); id. § 101(b), 
48 Stat. 700 (exempt corporations); id. § 406, 48 Stat. 755 (estate tax); id. § 517, 48 Stat. 
760 (gift tax).

22 For debate on this provision, see 78 Cong. Rec. 5861, 5959, 7831 (1934). See also 
110 Cong. Rec. 5078-79 (1964).

23 Sec Seasongood v. Commissioner, 227 F.2d 907, 910 (6th Cir. 1955). Senator Reed 
expressed the view that “[t]here is no reason in the world why a contribution made to 
the National Economy League should be deductible as if it were a charitable contribu
tion if it is a selfish one made to advance the interests of the giver of the money. This 
is what the committee was trying to reach . . . .” 78 Cong. Rec. 5861 (1934) (remarks 
of Senator Reed).

24 Senator Reed noted that “we found great difficulty in phrasing this amendment. I 
do not reproach the draftsmen. I think we gave them an impossible task; but this 
amendment goes further than the committee intended to go.” 78 Cong. Rec. 5861 
(1934) (remarks of Senator Reed).

By way of dictum, Judge Hand also stated that such activity would 
be proper so long as it was only “ancillary to the end in chief.” 18 Al- 
though the Slee decision generally has been read by subsequent courts to 
establish a broad policy against public subvention,19 a number of courts 
and commentators have relied upon the “ancillary” activity dictum to 
justify a permissive standard.20

Congress first incorporated this restriction into the Internal Revenue 
Code in 1934 by adding, to the definition of a charitable organization 
qualifying under the exemption and deduction provisions, the require
ment that “no substantial part of the activities of [the organization be] 
carrying on propaganda, or otherwise attempting, to influence legisla
tion.” 21 The statutory history of this amendment is unclear as to the 
underlying rationale and scope of the prohibition.22 The generally ac
cepted view considers it an attempt to liberalize the case law by reaching 
only self-seeking political activity designed to secure some benefit to 
the donor,23 and infers that the all-inclusive formula was due to the 
draftsmen’s inability to frame a more appropriate test.24 Although the 
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amendment might also be interpreted as a specific prohibition enacted 
to replace the ad hoc treatment of the problem by the courts with a 
specific legislative mandate,25 it seems clear that the limitation to “sub
stantial” activity26 was a rejection of the Treasury’s strict position that 
lobbying and other activity aimed at affecting legislation were per se 
inconsistent with the furtherance of educational or charitable purposes.27

25 See Lchrfcld, How Much ‘‘‘‘Politicking"’ Can a Charitable Organization Engage In, 
29 J. Taxation 236 (1968).

26 The 1934 Act did not focus on whether the political activity was ancillary to some 
primary nonpolitical objective, nor did it reflect the concern of other decisions with 
examining both the qualitative and quantitative nature of the activity before rendering 
a decision on the purpose of the institution. The 1934 legislation prohibited “substan
tial’ participation, thus indicating that an educational or charitable organization could 
engage in an “insubstantial” amount of such legislative activity without loss of pre
ferred status. See IDulIes v. Johnson, 273 F.2d 362 (2d Cir. 1959); Seasongood v. Com
missioner, 227 F.2d 907 (6th Cir. 1955); Liberty Nat’l Bank v. United States, 122 F. Supp. 
759 (W.D. Ky. 1954); Davis v. Commissioner, 22 T.C. 1091 (1952).

21 See Cochran v. Commissioner, 78 F.2d 176 (4rh Cir. 1935); Charles W. Dahlinger, 
20 B.T.A. 176, 177 (1930), aff’d, 51 F.2d 662 (3d Cir.), cert, denied, 284 U.S. 673 
(1931). Assistant Commissioner of Internal Revenue, Norman Sugarman expressed the 
following view:

The 1934 amendment to the law . . . indicated an awareness by the Congress 
of the tenor of the court decisions . . . and by indirection, a reluctance to 
hold the line on the basis of the narrow interpretation by the service of the 
' 101(6) educational exemption. Congress saw fit only to circumscribe the 
exception with a restriction against substantial activities to influence legis
lation.

Hearings Before the Special House Comm. to Investigate Tax-Exempt Foundations and 
Comparable Organizations, 83d Cong., 2d Scss. 433 (1954), reprinted in 32 Taxes 533, 
595 (1954).

-s 11. R. No. 1385, 73d Cong., 2d Sess. 3-4 (1934) (Conference Report).
-'See John N. Watson, Jr., 27 B.I'.A. 463 (1932); Joseph M. Price, 12 B.T.A. 1186 

(1928).
30 See 100 Cong. Rec. 9604, 11461 (1954).

Campaign Activity. In contrast to lobbying activity, participa
tion by educational and charitable institutions in political campaigns was 
not statutorily prohibited until more recently. A reference to “partici
pation politics” was eliminated in conference from the 1934 Act without 
discussion.28 The few cases dealing with the issue did not regard cam
paign activity as per se disqualifying, but rather tended to balance such 
activity against the nonpolitical activity of the organization in order to 
determine whether it was significant enough to establish a substantial 
nonexempt purpose.29

The campaign restriction first received congressional approval in a 
floor amendment to the Revenue Act of 1954,30 which broadly required 
that an exempt organization “not participate in, or intervene in [in
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eluding the publishing or distributing of statements], any political cam
paign on behalf of any candidate for public office.” 31 Unlike the pro
hibition against influencing legislation, the political campaign provision 
was restricted to the section 501(c)(3) exemption and did not affect 
any of the companion provisions allowing income, estate and gift tax 
deductions of contributions to educational or charitable organizations. 
Furthermore, no quantitative limitation was established; literally ap
plied, a single campaign intervention might cause an organization to lose 
its tax-exempt status for the year in which the intervention occurred.

si Int. Rev. Code of 1954, § 501 (c) (3).
82Treas. Reg. 1.170-1 (f) (2) (ii), T.D, 6285, 1958-1 Cum. Bull. 141.
33 See 1956 Wis. L. Rev. 165, 171.
34 See Lehrfeld, supra note 25, at 237.
35 Pub. L. No. 91-172, § 201, 83 Stat. 487. Treasury Regulations do not yet reflect the 

changes made by the Tax Reform Act of 1969.

In 1958, a Treasury regulation extended this restriction to the section 
170(c)(2) charitable deduction provision,32 thus permitting a contri
bution to be deducted only if the donee organization is tax-exempt under 
section 501(c)(3). Although it might be suggested that the regulation 
merely corrected a congressional oversight33 by removing the incon
sistency between sections 501(c) (3) and 170(c) (2), it also was argued 
that the regulation was not a valid interpretation of section 170(c)(2), 
and that the Treasury’s failure to place similar restrictions on charitable 
deductions under the gift, estate and personal holding company tax 
provisions undercut any policy justification for the regulation.34 This 
lack of parallelism was remedied by the Tax Reform Act of 1969,35 
which extended the section 501(c)(3) political campaign disqualifica
tion to companion sections 170(c) (2) (income tax deduction), 2055(a) 
and 2106(a)(2)(A) (estate tax deduction), and 2522(a) (gift tax de
duction), and incorporates this provision into sections 642 (c) (1) (estate 
and trust deduction) and 3121(b)(8) (social security exemption) by 
reference to section 170(c).

ANALYSIS OF THE EXEMPTION AND DEDUCTION PROVISIONS

The present educational and charitable exemption and deduction pro
visions limit political activity by conferring preferred status only upon 
corporations and any community chest, fund, or foundation

organized and operated exclusively for religious, charitable, scien
tific ... or educational purposes ... no part of the net earnings 
of which inures to the benefit of any private shareholder or indi
vidual [and] no substantial part of the activities of which is carry-
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ing on propaganda, or otherwise attempting, to influence legisla
tion, and which does not participate in, or intervene in (including 
the publishing or distributing of statements), any political cam
paign on behalf of any candidate for public office.36

36Int. Rev. Code of 1954, 170(c) (2) (B)-(D), 501(c)(3), as amended, Tax Reform
Act of 1969, Pub. L. No. 91-172, § 201 (a) (1) (B), 83 Stat. 549.

37 See Roche’s Beach, Inc. v. Commissioner, 96 F.2d 776 (2d Cir. 1938).
38 John Danz Charitable Trust, 32 T.C. 469 (1959), aff’d, 284 F.2d 726 (9th Cir. 1960). 
™ See Campbell v. Big Spring Cowboy Reunion, 210 F.2d 143 (5th Cir. 1954);

Faulkner v. Commissioner, 112 F.2d 987 (1st Cir. 1940); Dulles v. Johnson, 155 F. Supp. 
275 (S.D.N.Y. 1957), rev'd on other grounds, 273 F.2d 362 (2d Cir. 1959), cert, denied, 
364 U.S. 834 (1960); Lorain Ave. Clinic, 31 T.C. 141 (1958); Journal of Accountancy, 
Inc., 16B.T.A. 1260 (1929).

40 Marshall v. Commissioner, 147 F.2d 75 (2d Cir.), cert, denied, 375 U.S. 872 (1945); 
Sun Herald Corp. v. Duggan, 73 F.2d 298 (2d Cir.), cert, denied, 294 U.S. 719 (1934); 
Scbastian-Lathe Co. v. Johnson, 110 F. Supp. 245 (S.D.N.Y. 1952); James J. Forstall, 
29 B.T.A.428 (1933).

41 Roche’s Beach, Inc. v. Commissioner, 96 F.2d 776 (2d Cir. 1938); Sun-Herald Corp, 
v. Duggan, 73 F.2d 298 (2d Cir. 1934), cert, denied, 294 U.S. 719 (1934); Sebastian-Lathe 
Co. v. Johnson, 110 F. Supp. 245 (S.D.N.Y. 1952).

42The section 170(c)(2) deduction is governed by the section 501(c)(3) regulations. 
Treas. Reg. § 1.170-1 (f) (2), T.D. 6285, 1958-1 Cum. Bull. 133.

The Act requires both that the institution be organized for an ex
empt purpose and that it be operated for such a purpose. In determin
ing whether these organizational and operational tests are met, the extent 
of political activity by an institution is a factor.

Organizational Test. To qualify for preferred status, a corpora
tion must be organized exclusively for one of the enumerated purposes. 
Early decisions interpreting this requirement held that the absence of 
specific charitable objectives in an organization’s charter was not con
clusive proof of a lack of exclusive organizational purpose,37 and that 
the existence of a broad power to carry on business would not disqualify 
an organization from receiving the exemption so long as no business 
activities in fact were undertaken.38 The rationale behind these cases 
was that while the charter and bylaws of an organization serve to 
indicate its purposes, that indication still might be supported or re
butted by extrinsic evidence.39 Where the charter reflected characteris
tics inherently inconsistent with the allowable objectives, however, the 
courts denied preferred status,40 at least until the charter was amended.41 

The present regulations establish a somewhat stricter organizational 
test. An organization qualifies for the preferred status defined in sections 
501(c)(3) and 170(c)(2)42 only if its corporate charter or articles of 
organization (1) limit the purposes of the organization to exempt pur
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poses43 and (2) do not expressly empower the organization to engage 
in substantial activities which do not further the exempt purposes.44 The 
fact that the actual operations and intent of the members are confined 
to one or more exempt purposes is not sufficient to meet the organiza
tional test if the purposes specified in the organization’s charter are 
broader than those specified in sections 170(c)(2) and 501(c)(3).45 
Furthermore, Treasury regulations deny an exemption if the articles of 
incorporation or organization expressly empower the corporation to en
gage in prohibited activities, including participation in any political 
campaign for public office and substantial efforts to influence legisla
tion.46

43 Treas. Reg. § 1.501 (c) (3)-l (b) (1) (i) (a), T.D. 6391, 1959-2 Cum. Bull. 141; see 
Universal Oil Prods, v. Campbell, 181 F.2d 451 (7th Cir.), cert, denied, 340 U.S. 850 
(1950); Sun-Herald Corp. v. Duggan, 73 F.2d 298 (2d Cir.), cert, denied, 294 U.S. 719 
(1934).

44 Treas. Reg. § 1.501 (c) (3)-l (b) (i) (b), (iii), T.D. 6391, 1959-2 Cum. Bull. 141. The 
presence of an insubstantial activity or purpose will not affect the exempt status. Estate 
of Phillip R. Thayer, 24 T.C. 384 (1955); A.A. Allen Revivals, Inc., 22 CCFI Tax Ct. 
Mem. 1435 (1963).

45 Treas. Reg. § 1.501 (c) (3)-l (b) (1) (iv), T.D. 6391, 1959-2 Cum. Bull. 142.
46 Treas. Reg. § 1.501 (c) (3)-l (b) (3), T.D. 6391, 1959-2 Cum. Bull. 142.
47 Francis E. McGillick Foundation v. Commissioner, 278 F.2d 643, 646-47 (3d Cir. 

1960); William L. Powell Foundation v. Commissioner, 222 F.2d 68, 73-74 (7th Cir. 
1955); see 6 J. Mertens, Law of Federal Income Taxation § 34.07, at 28-35 (rev. cd. 
1968) and cases cited therein.

48Francis E. McGillick Foundation v. Commissioner, 278 F.2d 643 (3d Cir. 1960); 
Slee v. Commissioner, 42 F.2d 184 (2d Cir. 1930).

49 Treas. Reg. § 1.501 (c) (3)-l (c) (1), T.D. 6391, 1959-2 Cum. Bull. 143. This regula
tion seems to codify prior case law. See Seasongood v. Commissioner, 227 F.2d 907, 910 
(6th Cir. 1955); Liberty Nat’l Bank & Trust Co. v. United States, 122 F. Supp. 759, 761 
(W.D. Ky. 1954); The Huntington Nat’l Bank, 13 T.C. 760, 763 (1949).

Operational Test. The “operational test” requires that an or
ganization actually engage primarily in activities which accomplish the 
statutorily exempt purposes. Although the Code requires that an organi
zation be operated “exclusively” for these purposes, judicial decisions 
have placed a gloss on this requirement by interpreting the term “ex
clusively” to mean “primarily” or “principally.” 47 Preferred tax status 
therefore will result even if some funds are used for nonexempt pur
poses, so long as the “predominant purpose” of the organization remains 
educational, religious, or charitable.48

The Regulations provide that an organization will not satisfy this test 
if more than an insubstantial part of its activities are in furtherance of a 
nonexempt purpose.49 For example, an organization will be denied pre
ferred status if it is an “action” organization, an organization which 
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devotes a substantial part of its activities to “attempting to influence 
legislation, by propaganda or otherwise.” 50 51

50 Treas. Reg. § 1.501 (c) (3)-l (c) (3), T.D. 6391, 1959-2 Cum. Bull. 143.
51 227 F.2d 907 (6th Cir. 1955).
52 Id. at 911-12.
53 Treas. Reg. § 1.501 (c) (3)-l (c) (3) (ii), (iv)(a), T.D. 6391, 1959-2 Cum. Bull. 143; 

Rev. Rul. 62-72, 1962-1 Cum. Bull. 85; see League of Women Voters v. United States, 
180 F. Supp. 379 (Ct. Cl.), ¿ert. denied, 364 U.S. 822 (1960).

54 Treas. Reg. § 1.501 (c) (3)-l (c) (iv) (b), T.D. 6391, 1959-2 Cum. Bull. 143; see Rev. 
Rul. 66 258, 1966-2 Cum. Bull. 213; Rev. Rul. 66-256, 1966-2 Cum. Bull. 210; I.T. 2654, 
XI-2 Cum. Bull. 39 (1932).

55 See Clark, supra note 3, at 449-52 and cases cited therein; Note, Income Tax Dis
advantages of Political Activities, 57 Colum. L. Rev. 273 (1957); Note, Charitable 
Trusts for Political Purposes, 37 Va. L. Rev. 988 (1951).

56 See Clark, supra note 3, at 452.
57 See Estate of Anita M. Blaine, 22 T.C. 1195 (1954); Rev. Rul. 62-71, 1962-1 Cum. 

Bull. 85; Rev. Rul. 60-193, 1960-1 Cum. Bull. 195; Note, supra note 20, at 662.

Since a public interest study group might advocate ends attainable 
onlv through the passage of legislation and advocate them in such a way 
as to awaken voter concern, the sweep of the restriction against “at
tempting to influence legislation” may prove overbroad. In 1955, Sea
songood v. Coimriissioner^ appeared to limit this exclusion by inter
preting the phrase to require direct communication with members of 
Congress.52 The Treasury apparently has not accepted this decision, 
however, and the Regulations broadly disqualify an organization if its 
main or primary objectives may be attained only by legislation or by 
the defeat of proposed legislation,53 or if it advocates or campaigns for 
rhe attainment of such objectives, as distinguished from engaging in non
partisan analysis, study, or research followed by public disclosure of the 
results.54

The Regulations do not attempt to give content to the requirement 
of “substantial” legislative activity, and the Internal Revenue Service 
and judiciary have been left with no alternative but to make ad hoc 
determinations.55 It has been argued that “substantiality” does not pro
vide a basis for selection in accordance with the best interests of society, 
and that social and ethical factors should be taken into consideration.56 
On the other hand, the Internal Revenue Service and a number of 
judicial decisions have been criticized for reading the Code provisions 
so as to give the Service maximum discretion to deny exempt status and 
for focusing on whether an organization’s purposes, rather than a sub
stantial amount of its activities, are political.57

Other judicial decisions examining the extent and nature of nonquali
fying activities, rather than the organization’s purposes, have effected a 
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liberalization of the restriction.58 59 60 For example, the court in Seasongood 
v. Commissioner™ held deductible a contribution to a nonpartisan good
government league whose support of specific legislation and candidates, 
though nonexempt activity, accounted for less than five percent of the 
league’s time.00 Similarly, cases have given weight to the “sporadic” 
nature of the legislative activity,61 the expense of the program to the 
organization relative to its total expenditures,62 and the benefit of the 
organization’s overall activities to the community.63 This activity- 
oriented approach has been commended as providing a basis for more 
even-handed administration.64

58 See Kuper v. Commissioner, 332 F.2d 562 (3d Cir.), cert, denied, 379 U.S. 920 
(1964); The Huntington Nat’l Bank, 13 T.C. 760 (1949).

59 227 F.2d 907 (6th Cir. 1955).
60 Id. at 912.
61 Liberty Nat’l Bank & Trust Co. v. United States, 122 F. Supp. 759, 766 (W.D. Ky. 

1954). “If upon sporadic occasions the zeal of its members has invaded the prohibited 
area of attempting to influence legislation, this becomes of little consequence viewed 
against the background of the whole of their efforts in behalf of better government.” Id.

62 Murray Seasongood, 22 T.C. 671, 680 (1954).
63 See, e.g., Dulles v. Johnson, 273 F.2d 362, 367 (2d Cir. 1959), cert, denied, 364 

U.S. 834 (1960); Hammerstein v. Kelly, 235 F. Supp. 60, 63 (E.D. Mo. 1964), aff'd, 349 
F.2d 928 (8th Cir. 1965).

64 See Note, supra note 20, at 668.
6»Treas. Reg. § 1.501 (c) (3)-1 (c) (iii), T.D. 6391, 1959-2 Cum. Bull. 143.
66 Id.
67 Rev. Rul. 67-71, 1967-1 Cum. Bull. 125.
68 Rev. Rul. 67-368, 1967-2 Cum. Bull. 194.
69 See Note, Income Tax Disadvantages of Political Activities, 57 Colum. L. Rev. 

273, 280-81 (1957).

An organization is also an “action” organization, and denied preferred 
status, if it participates or intervenes, directly or indirectly, in any 
political campaign on behalf of, or in opposition to, any candidate for 
national, state, or local public office.65 Under the regulations, campaign 
participation includes, but is not limited to, the publication or distribu
tion of written or printed statements or the making of oral statements 
on behalf of, or in opposition to, a candidate.66 The Treasury has ap
plied this limitation to prohibit a charity from favoring a local school 
doard candidate67 and from comparative rating of candidates.68 Such 
activities are prohibited regardless of their “substantiality”; however, 
there is no apparent tax policy justification for discriminating between 
elective and legislative activities, and in some instances the “substan
tiality” concept has been utilized as a mitigating factor.69

Disqualifying Activity By Universities

The ambiguity of the political activity restriction has led the American 



1971] Tax Limits on Political Activities 571

Council on Education publicly to acknowledge the possibility that a 
university might “inadvertantly” involve itself in a political campaign, 
thereby threatening its exemption.70 The two extremes to the problem 
are easily ascertained and resolved. Where a university corporation, 
acting in its institutional capacity, lobbies directly or issues statements 
on behalf of, or in opposition to, particular political candidates, a sub
stantial case for disqualification is made.71 Conversely, where members 
of the university community, either students, faculty, staff, or administra
tors. on their own time and at their own expense engage in political 
action, such action should not be attributed to the university merely 
on account of the actor’s affiliation.72

70 7 CCH 1970 Stand. Fed. Tax Rep. <i 6743, at 71,585.
71 Id. A question is raised as to which persons act for the corporation and in its 

name. Clearly a statement of policy voted upon and announced by the corporation as 
a committee of overseers falls within the proscription. The Guidelines state that “(tjhose 
who in their official capacity frequently speak for the university should undertake to 
make it clear when expressing individual views that they are not stating a university 
position.” Id. at 71,586.

72 See id. As to faculty and staff, the Guidelines raise the possibility that releasing 
them with pay from their normal duties to participate in an election might constitute 
“indirect participation by the institution itself . . . .” Id.

73 Id. at 71,585.
7< Id. at 71,585-86.
75 Id. If the institution shortened its term of instruction, questions might be raised as to 

whether a full term of instruction were being provided. Id. at 71,586. The New York 
City Small Claims Court has awarded a refund of tuition to a New York University 
student, Raymond Paynter, for time lost due to cancellation of classes during student 
demonstrations, on the theory of breach of contract, upon a finding that the university 
had not fulfilled its responsibility for order and discipline on the campus. See N.Y. 
Times, Oct. 15, 1970, at 1, col. 1.

The boundary between permissible and disqualifying activity is less 
clear where a nexus arguably exists between the activity by members 
of the university community and corporate policy. In a brief set of 
guidelines, acknowledged by Internal Revenue Service Commissioner 
Randolph W. Thrower as “fair and responsible” 73 in determining the 
scope of permissible activity, the American Council on Education at
tempts to resolve the issue of corporate involvement in several situa
tions.74 Where a university rearranges its academic calendar, without 
shortening the term of instruction, for the purpose of permitting stu
dents and faculty to participate as individuals in political campaigns, 
such policy should not be deemed disqualifying interference in a po
litical campaign.75 Where the corporate involvement consists of the non
partisan provision of university facilities to political clubs, however, the 
Council recognizes that tax ramifications may turn upon the nature and 
extent of the activity facilitated. If the facilities are used merely for dis
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cussions and meetings, the Guidelines would recognize no threat to an 
exemption. The Guidelines suggest, however, that to the extent that 
such organizations extend their activities beyond the campus and par
ticipate in campaigns on behalf of candidates for public office or permit 
nonmembers of the university to avail themselves of these university 
facilities, the university should make and collect appropriate charges 
for the use of such facilities; similarly, even where reimbursement has 
been collected by the university, extraordinary or prolonged use of such 
facilities, particularly by nonmembers of the university community, 
might be grounds for disqualification.76

76 7 CCH 1970 Stand. Fed. Tax Rep. 116743, at 71,586.
77 See notes 98-119 infra and accompanying text.
W See Goldman, The University and the Liberty of Its Students—A Fiduciary Theory, 

54 Ky. L.J. 643, 645-47 (1966).

These Guidelines are not unreasonable and would require a sub
stantial nexus between the university corporation and the political activ
ity, as in the last examples given. However, an analysis of tax policy 
and first amendment considerations reveals several serious issues con
cerning the scope which the statutory restriction should be given.

Tax Policy Considerations. The policy considerations underly
ing the exemption to "‘educational” institutions clearly envisage the 
furtherance of a free, democratic society through informed, active 
citizens. While the scope of the term “educational” will be further 
discussed in a later section,77 there can be no doubt that colleges and 
universities fall comfortably within it. One of the major functions of 
these institutions is to engender in students an understanding of societv 
so that they may be better equipped to play an active role in it;78 actual 
participation in the give and take of a free society is an important adjunct 
to this educational experience. Thus, even if it is granted that participa
tion in political activities as a part of the formal curriculum may be 
validly regulated to avoid government underwriting of political activities, 
this policy might be extended unwisely to compel a university, by threat 
of loss of preferred tax status, to discriminate in providing facilities be
tween those student groups active in pursuing extracurricular legislative 
or elective solutions to political problems and those student groups which 
are content to discuss political issues abstractly. To the extent that it 
limits the breadth and content of the educational experience, such dis
crimination thereby defeats the policy behind exempting educational 
institutions.

First Amendment Considerations. Whether or not speech limi-
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tations on a university corporation enjoying a tax exemption are ap
propriate, there can be no question that members of the university com
munity, as individuals, enjoy the full range of first amendment protec
tions. Should the Internal Revenue Service, by direct action or indirect 
threats, put in question a university’s exemption, the first amendment 
rights of students and faculty may be impinged upon in two distinct 
ways. First, if nonpartisan university toleration is to be viewed as “par
ticipation” by the university and the activities of students or faculty 
“attributed” to it, the university will necessarily feel compelled to out
law such activity on its campus. In so limiting the types of political ac
tivity which it will tolerate, the university in its caution may well 
proscribe that which even the IRS or, ultimately, the courts would not 
sanction. Second, even if the university itself does not intervene with 
limiting rules, students and faculty, aware that their activity may have 
negative tax consequences upon the institution, may impose limitations 
upon their own freedoms of speech and association. This indirect 
“chilling effect” of the ambiguity of the standard applied and the pos
sibility of IRS reappraisal, therefore raises serious first amendment ques
tions concerning the validity of both the standard and the IRS applica
tion.

While there is scarce judicial authority directly raising first amend
ment limitations against denials of 501(c)(3) and 170(c)(2) exemp
tions, cases arising in other contexts suggest the probable direction of 
the result. In American Communications Association v. Douds,™ Jus- 
dee Frankfurter argued that “. . . Congress may withhold all sorts of 
facilities for a better life but if it affords them it cannot make them avail
able in an arbitrary way or exact surrender of freedoms unrelated to the 
purpose of the facilities.” 80 Applying this sensitive reasoning to the ac- 
ri\ity of a Good Government League, the Sixth Circuit in Seasongood v. 
Commissioner^ strictly construed the term “propaganda” to reach only 
coloring or distortion of facts with an ulterior motive. The court held 
that such conduct did not disqualify the League from receiving de
ductible contributions, suggesting that any other construction might 
violate the constitutional right of free speech.82

I he Supreme Court has reached similar conclusions in related areas.

79 339 U.S. 382 (1950) (Frankfurter, J., concurring in part, dissenting in part).
80 Id. at 417.
81 227 F.2d 907 (6th Cir. 1955).
82 Id. at 911. Other cases, however, have construed the exemption narrowly. See, e.g., 

American Hardware & Equip. Co. v. Commissioner, 202 F.2d 126 (4th Cir. 1953); Robert’s 
Dairy v. Commissioner, 195 F.2d 948 (8th Cir.), cert, denied, 344 U.S. 865 (1952).
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In United States v. Harriss,™ the Supreme Court upheld the registration 
provisions of the Federal Regulation of Lobbying Act,84 which regulated 
persons soliciting money to influence, directly or indirectly, the passage 
or defeat of legislation, only to the extent that they applied to direct 
communications with members of Congress.85 In Speiser v. Randall, 
the Court invalidated a California procedure which denied a veteran’s 
property tax exemption to persons who refused to subscribe to oaths 
that they did not advocate the overthrow of federal or state government 
by force.87

The Court generally has upheld statutes where the abridgement of 
free speech is limited in scope and there is a rational connection be
tween the prohibition or burden imposed by the statute and a justifiable 
public interest served by its objectives.88 In Qarnmarano v. United 
States,3* the Court stated that the nondiscriminatory denial of deduction 
from gross income of sums expended to promote or defeat legislation is 
not designed to prevent the expression of dangerous ideas, on the theory 
that Congress could reasonably determine that everyone should stand 
on equal footing with regard to the purchase of publicity that can in
fluence the fate of legislation.90 A reading of Canmarano together with 
Harriss suggests that the political activity restriction is on its face valid 
as a reasonable qualification to the exercise of an educational institution’s

83 347 U.S. 612 (1953).
84 2 U.S.C. §§ 264, 266-67 (1964).
85 347 U.S. at 626.
86 357 U.S. 513 (1958).
87 Id. at 518-20, 525.

[T]he denial of tax exemption [in this case] for engaging in certain speech 
necessarily will have the effect of coercing the claimants to refrain from the 
proscribed speech. The denial is ‘frankly aimed at the suppression of danger
ous ideas.’

• • ■ •
. . . When we deal with the complex of strands in the web of freedoms 

which make up free speech, the operation and effect of the method by 
which speech is sought to be restrained must be subjected to close analysis 
and critical judgment in the light of the particular circumstances to which 
it is applied.

• • • •
[I]t does not follow that because only a tax liability is here involved, the 

ordinary tax assessment procedures are adequate when applied to penalize 
speech.

Id.
88See United Public Workers v. Mitchell, 330 U.S. 75 (1947) (upholding the Hatch 

Act’s restriction of political activity by federal employees). See generally Hatch Act, 
5 U.S.C. § 118i (1964).

89 358 U.S. 498 (1959).
90 Id. at 513.
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tax exemption. However, both the Camin&rcmo and Harriss decisions 
were careful to indicate that any deterrence of first amendment activities 
in these cases was purely incidental to valid regulatory policies and not 
intended to inhibit free speech.91 The results reached are thus con
sistent with the overbreadth doctrine92 which requires that regulation of 
first amendment activities must be drafted with precision so as to avoid 
deterring protected expression not falling within the ambit of the govern
ment's legitimate concern.93

91 Cammarano v. United States, 358 U.S. 498, 513 (1959); Hariss v. United States, 
347 U.S. 612, 625-26 (1953).

92 See Note, The First Amendment Overbreadth Doctrine, 83 Harv. L. Rev. 844 (1970).
93 “To deny an exemption to claimants who engage in certain forms of speech is in 

effect to penalize them for such speech.” Speiscr v. Randall, 357 U.S. 513, 518 (1958).

Thus, in light of the indicated threat to the right of students and 
faculty to free speech and the Supreme Court’s unwillingness to allow 
statutory abridgment of these rights, a broad reading of the political 
activity restriction and a broad application of the restriction to univer
sity corporations which would tend to effectively inhibit all political 
activity on campuses would be unjustified and possibly unconstitutional.

Disqualifying Activity By Public Interest Groups

Although certain questions pertaining to the application of the political 
activity restriction to universities remain unresolved, recent activity by 
the Internal Revenue Service suggests that the real battleground over 
tax policy regarding the restriction may take place in the context of the 
public interest study group or law firm. Until recently, Internal Revenue 
Service district offices routinely granted applications for advance rulings 
that declared such new organizations to be “charitable” if they pur
ported to be so. On October 9, 1970, however, the Service announced 
a “moratorium” on new tax exemptions to those public interest organiza
tions which litigate and suggested that major commitments to such 
organizations should not be undertaken during a 60-day IRS study, all 
amid speculation that corporate pressure was being applied upon the 
Government to weaken the fight against corporate pollution, unfair 
trade practices, and unsafe products. The Service indicated that the 
study would determine whether such organizations truly serve the pub
lic interest, and would question the fundamental idea of an indirect Gov
ernment subsidy for public interest litigation.

The IRS decision was promptly criticized by members of the Senate 
I .mployincnt, Manpower and Poverty Subcommittees in a letter to Com
missioner Randolph W. Thrower. Noting the deductibility of corpo
rate legal expenses incurred in defending pollution, the letter stressed the
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need for public interest advocacy, the chilling effect the IRS action 
would have upon such activities, and the fact that the “clear effect . . . 
would be to shut off contributions to many organizations simply out of 
fear that they might not qualify—and even worse, to force organizations 
with legitimate causes of action to forego filing lawsuits for fear of losing o t? o o
their tax-exempt status.” 94

94 Letter from Members of the Senate Subcommittee on Employment, Manpower, and 
Poverty to Randolph W. Thrower, Oct. 14, 1970 (copy on file at Geo. L.J.).

95 See id.
"Treas. Reg. § 1.501 (c) (3)-l(d) (2) (iii) (1959), T.D. 6391, 1959-2 Cum. Bull. 144. 

The Guidelines read as follows:
1. The engagement of the organization in litigation can reasonably be said 
to be in representation of a broad public interest rather than a private 
interest. The litigation is designed to present a position on behalf of the 
public at large on matters of public interest. Typical of such litigation may 
be class actions in the public interest, suits for injunction against action by

The specific action against groups which engage in litigation clearly 
appears misconceived. Public interest firms, like traditional legal aid 
groups, provide a service which their respective clients, the poor and the 
“average American,” cannot afford.95 Such traditional legal aid so
cieties and the American Civil Liberties Union for years have engaged 
in politically sensitive litigation without threat of losing tax exemptions. 
The Regulations themselves recognize as “charitable” activity the defense 
of “human and civil rights secured by law,” 96 and the “human right" 
to clean air or an uncluttered environment may prove as judicially 
cognizable as the rights to free speech and equal protection. Thus, it 
would appear that litigation in the interest of public health and safety 
is clearly prima facie charitable.

Nor is the IRS on strong ground in pointing to the lack of standards 
as to what constitutes “public interest” litigation. Courts have effective 
means to deal with plaintiffs whose motives are improper, or who do not 
adequately represent the public or other class interests, by dismissing a 
suit or imposing costs. Furthermore, the determination of the scope of 
the public interest in newly acknowledged human rights is within the 
province of the courts, not the IRS, and a liberal construction is war
ranted on tax neutrality grounds regarding suits to redress corporate 
wrongs. Since the corporation may deduct legal costs as a business ex
pense, exempting the public interest law firm, and allowing deductions 
on funds contributed to it, represents one of the few ways to alleviate 
the fundamental inequality between private individuals and powerful 
corporations.

On November 12, 1970, the Internal Revenue Service announced 
Guidelines97 which it would apply in the future in determining the tax 
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status of organizations engaged in litigation, thus ending the earlier-an
nounced “moratorium” on the granting of tax exemptions to such or
ganizations. Although Commissioner Thrower indicated that the Guide- 
lines would be administered flexibly, it is difficult to project the scope 
of their future application.

Different considerations arise in dealing with public interest groups 
which engage neither in litigation nor in lobbying, but seek instead to 
inform the public on various matters which may seriously affect them. 
Such organizations, by analyzing and reporting upon the safety of cer
tain products or the efficiency of federal agencies, serve a watchdog 
function impossible for the average citizen. If past experience is a valid 
guide, the more controversial the areas probed by these organizations 
in their studies, the more likely their tax status as “educational” institu
tions will be questioned. There is a further possibility that an organiza
tion’s firm position on an issue may be used to categorize it as an “action” 
organization, and hence disqualified.

government or private interests broadly affecting the public, similar repre
sentation before administrative boards and agencies, test suits where the 
private interest is small, and the like. The activity would not normally 
extend to direct representation of litigants in actions between private persons 
where their financial interests at stake would warrant representation from 
private legal sources. In such cases, however, the organization may serve in 
the nature of a friend of the court.
2. The organization does not accept fees for its services except in accordance 
with procedures approved by IRS.
3. The organization does not attempt to achieve its objectives through a 
program of disruption of the judicial system, illegal activity, or violation of 
applicable canons of ethics.
4. The organization files with its annual information return a description of 
cases litigated and the rationale for the determination that they would 
benefit the public generally.
5. The policies and programs of the organization are the responsibility of 
a board or committee representative of the public interest, which is not con
trolled by employees or persons who litigate on behalf of rhe organization 
nor by any organization that is not itself an organization described in 
Section 501 (c)(3) of the Internal Revenue Code.
6. The organization is not operated, through sharing of office space or other
wise, in a manner so as to create identification or confusion with a particular 
private law firm.
7. There is no arrangement to provide, directly or indirectly, a deduction 
for the cost of litigation which is for the private benefit of the donor.
8. The organization must otherwise comply with the provisions of Section 
501 (c)(3), that is, it may not participate in, or intervene in, any political 
campaign on behalf of any candidate for public office, no part of its net 
earnings may inure to the benefit of any private shareholder or individual, 
and no substantial part of its activities may consist of “carrying on propa
ganda, or otherwise attempting, to influence legislation.”

CCH 1970 Stand. Fed. Tax Rep. 11 6943G, at 71,941.
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“Education” and “Propaganda”—Analysis of Controversial Issues.
The requirement that, as a condition to receiving preferred tax status, 
no substantial part of an organization’s activities be “carrying on propa
ganda,” has been used by the Internal Revenue Service as a basis for 
urging that associations formed to disseminate controversial or partisan 
information are not “educational.”98 * Taxpayers have contested this 
position, leading to a series of cases broadening the scope of the statutory 
provision. Slee v. Commissioner00 involved the American Birth Control 
League, which gave free medical service to married women, collected 
and distributed information about birth control, and sought to enlist 
the support and cooperation of legislators in repealing and amending 
statutes preventing birth control. The Board of Tax Appeals denied 
the deduction of contributions to the League on the ground that it was 
not exclusively educational since it was formed, among other reasons, 
to disseminate propaganda concerning a controversial matter.100 The 
Second Circuit affirmed on the narrow ground that Congress did not 
intend to subsidize political activities; the fact that the subject matter 
was “controversial” was not considered significant, but the court felt 
that the League had engaged in “political agitation” which placed it 
outside the statute.101

98 T his was based upon a Treasury Regulation which stated that associations formed 
to disseminate controversial or partisan propaganda are not educational within the 
meaning of the statute. See note 14 supra and accompanying text.

"42 F.2d 184 (2d Cir. 1930).
100 J. Noah FI. Slee, 15 B.T.A. 710 (1929), afi'd, 42 F.2d 184 (2d Cir. 1930).
101 42 F.2d at 185.
102 18 B.T.A. 1092 (1930), rev'd, 48 F.2d 811 (2d Cir. 1931).
103 48 F.2d at 812. See also Cochran v. Commissioner, 78 F.2d 176 (4th Cir. 1935).
104 54F.2d 998 (2d Cir. 1932).
105 ]d. at 1001.

In Weyl v. Commissioner102 the Board of Tax Appeals disallowed 
the deduction of contributions to the League for Industrial Democracy, 
an organization promoting a new social movement based on production 
for use rather than profit, on the ground that it dealt with a controversial 
subject with partisan overtones. The Second Circuit reversed on the 
grounds that a controversial social doctrine or resemblance to a political 
party was not fatal, and that the League had “no legislative program 
hovering over its activities.” 103 In Leubuscher v. Commissioner10* the 
Second Circuit upheld the deductibility of a bequest to teach, expound, 
and propagate the ideas of Henry George, although it affirmed the dis
allowance of the deduction of a second bequest to another organization 
to seek the abolition of tax on industry.105 Similarly, in Seasongood v. 
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Commissioner^ the Second Circuit reversed the Tax Court’s denial of 
a deduction for contributing to the Hamilton County Good Govern
ment League,106 107 stating that “propaganda” requires distortion of facts 
with an ulterior motive, and that “otherwise attempting to influence 
legislation” necessitates direct contact with Congress.108 The court also 
repudiated the Treasury’s distinction between direct action and public 
education, holding that since the League spent less than five percent of 
its time on direct action, it qualified as an educational organization.109

106 227 F.2d 907 (6th Cir. 1955).
107 Murray Scasongood, 22 T.C. 671 (1954), rev’d, 227 F.2d 907 (6th Cir. 1955).
108 227 F.2d at 911-12.
109 Id. at 912.
no Rev. Rul. 68-15, 1968-1 Cum. Bull. 244 (to correct conditions causing community 

tension); Rev. Rul. 67-342, 1967-2 Cum. Bull. 187 (to educate the public on the need 
for international cooperation); Rev. Rul. 65-60, 1965-1 Cum. Bull. 231 (to develop and 
disseminate a body of new knowledge relating to the social sciences).

in 22 T.C. 1195 (1954).
112 id. at 1213.
113 American Hardware & Equip. Co. v. Commissioner, 202 F.2d 126 (4th Cir. 1953); 

Roberts Dairy Co. v. Commissioner, 195 F.2d 948 (8th Cir. 1952).
114 Herbert E. Fales, 9 B.T.A. 828 (1927).
115 Joseph M. Price, 12 B.T.A. 1186 (1928).
iiSRupcr v. Commissioner, 332 F.2d 562 (3d Cir.), cert, denied, 379 U.S. 920 (1964);

Vanderbilt v. Commissioner, 93 F.2d 360 (1st Cir. 1937).

Although the foregoing cases are persuasive authority for the propo
sition that an exemption or deduction should not be denied merely be
cause an organization advocates controversial doctrines with political 
overtones,110 other decisions adopt a narrower point of view. In Estate 
of Blaine v. Commissioner^1 the Tax Court denied deductions for con
tributions to the Foundation for World Government based on its de
termination that the organization’s studies of problems relating to world 
government were not purely educational, since “the ultimate aim of such 
work was the attainment of a political objective.” 112 Other cases have 
similarly denied an organization preferred status where there was no 
direct lobbying and the disqualifying activity consisted merely of at
tempting to mold public opinion in favor of a certain revision of the 
law.113 Organizations such as antisaloon leagues seeking the enactment 
of prohibition laws and the selection of prohibition officials,114 clubs 
formed to urge specific reforms of municipal problems,115 and organiza
tions formed to secure equal rights for women116 * have all been held to 
have as their object the dissemination of controversial or partisan propa
ganda, and therefore to be nonexempt.

I he Internal Revenue Service apparently has adhered to a policy of 
focusing on an organization’s political purposes rather than specific, 
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“quantifiable” activities.117 The current Regulations broadly define 
“education” as the instruction or training of an individual for the pur
pose of improving or developing his capabilities or the instruction of 
the public on subjects useful to the individual and beneficial to the 
community.118 The unfortunate distinction between education and 
propaganda is retained, however, in other provisions. An organization, 
for example, is not educational if its “principal function is the mere 
presentation of unsupported opinion.” 119 Although there clearly is 
merit in discouraging the dissemination of untruth, the Regulations' 
provision covering “unsupported opinion” may inhibit organizations 
seeking to enlighten the public on matters in current disrepute.

in See notes 55-57 supra and accompanying text.
USTreas. Reg. § 1.501 (c) (3)-1 (d) (3) (i), T.D. 6391, 1959-2 Cum. Bull. 144.
119 Id.
120 Jd. § 1.501 (c)(3)-l (c)(3)(H).
121 Id. § 1.501(c) (3)-l(c) (3) (iii).
122 Id. § 1.501 (c) (3)-l (c) (3) (iv).
123 Id. § 1.501 (c) (3)-l (d) (3) (i). See generally Vanderbilt v. Commissioner, 93 F.2d 

360 (1st Cir. 1937); Slee v. Commissioner, 42 F.2d 184 (2d Cir. 1930).
124 The statute and regulations have been criticized for allowing the Internal Revenue 

Service uncontrolled discretion. See Note, szipra note 20, at 665-66.

Action Organizations. Although the terms “educational” and
“charitable” are broadly defined by the Regulations, and although an 
organization involved in controversial matters is not per se disqualified 
from preferred tax status, the Regulations utilize the concept of an 
“action” organization to separate exempt from nonexempt organizations 
among those operating in controversial areas. An organization will fall 
within the “action” category if it (1) urges the public to contact mem 
bers of a legislative body for the purpose of proposing, supporting or 
opposing legislation; (2) advocates the adoption or rejection of legisla
tion;120 (3) makes written or oral statements on behalf of, or in opposi
tion to, a candidate for public office;121 or (4) advocates, or campaigns 
for, the attainment of a main or primary social objective which may be 
attained only by legislation.122

1 hese provisions are ambiguous and often difficult to reconcile. For 
example, the Regulations provide that an organization is educational even 
though it advocates a particular position, so long as it presents a full 
and fair exposition of the pertinent facts.123 This policy is undercut, how
ever, by the provision that advocacy of a primary objective which mav 
be attained only by legislation or defeat of proposed legislation is dis 
qualifying action. I he Regulations’ lack of clarity makes them suscep
tible to overbroad application which discriminates against organizations 
advocating controversial doctrines,124 and this danger of discriminatory 
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treatment is further compounded by the sporadic nature of IRS scrutiny 
and the likelihood that an organization will be singled out for review 
because of attention drawn to its “controversial” or “political” program 
by the news media.125 Therefore, it seems clear that the “education” 
versus “propaganda” and “action group” distinctions, like the dubious 
consideration of political purposes in lieu of substantial activities,126 tend 
to foster uncertainty and to inhibit the sponsorship of activities and 
programs which might arguably be deemed “political.”

125 See id. at 665 n.18.
126 See notes 57-68 supra and accompanying text.
127 Section 501(c) lists 17 classes of tax-exempt organizations, including social welfare 

leagues, labor organizations, and business leagues. Int. Rev. Code of 1954, § 501(c), 
as amended, Tax Reform Act of 1969, Pub. L. No. 91-172, §§ 101 (j) (5), 121 (b)(5)(A), 
121 (b)(6) (A), 83 Stat. 527.

128 Contributions from individuals may be excluded as gifts. Id. § 102.
129 See Note, supra note 20, at 665 n.18.

An Appraisal of the Restrictions

Ambiguities already demonstrated in the application of the political 
activity restriction particularly as regards legislation suggest the need 
for a broad reexamination of the merits of the restriction itself. Defense 
of the restriction to date has been predicated on three factors: (1) the 
possible erosion of the tax base through expanding exemptions and de
ductions; (2) the inherent undesirability of lobbying; and (3) the policy 
against subvention and in favor of tax neutrality. Each of these con
siderations is separately subject to challenge.

Tax Base Rationale. Advocates of the restriction argue that the
tax base should be protected against erosion by expanding exemptions 
and deductions, since the Treasury must replace from other sources 
revenue lost from granting preferred tax status to section 501(c)(3) 
and 170(c)(2) corporations. This argument is unpersuasive, however, 
since it is not clear that the revenue consequences of denying preferred 
status to politically active organizations are significant. Many charitable 
corporations presently exempt under section 501(c)(3) also may be 
exempt under other provisions of section 501 and thus will continue to 
engage in political activity without risking loss of their exemption.127 
Even if such a corporation does not qualify for an alternative exemp
tion, it is unlikely to have any “income” within the meaning of section 
61 of the Code.128 Furthermore, any revenue significance derived from 
denying deductions of individual contributions to corporations not 
qualifying under section 170(c)(2) is marginal due to the sporadic 
nature of IRS scrutiny129 and the likelihood that if a corporation were 
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to lose its preferred status, a contributor would either find an exempt 
organization with similar goals or would donate to exempt charities 
without regard to specific goals.130

130 Id. atG&wdr
131 See Federal Regulation of Lobbying Act, 2 U.S.C. §§ 261-70 (1964); Clark, supra 

note 3, at 456; Weaver, Taxes and Lobbying—The Issue Resolved, 31 Geo. Wash. L. 
Rev. 938, 949-50 (1963); Note, The Sierra Club, Political Activity, and Tax Exempt 
Charitable Status, 55 Geo. L.J. 1128, 1137-38 (1967).

132 Note, supra note 20, at 1139-41.
133 42 F.2d 184 (2d Cir. 1930); see notes 15-20 supra and accompanying text.
134 See Cammarano v. United States, 358 U.S. 498 (1959); S.1362, 2 Cum. Bull. 152,

154 (1920).

Undesirability of Lobbying. A second argument is based on the
premise that lobbying is inherently undesirable. The standard objec
tions are: (1) that lobbying furthers self-interest rather than the public 
welfare; (2) that it supplies distorted information to the legislator who 
is seeking facts; and (3) that it frequently operates coercively, by 
threats of reprisal and offers of campaign contributions, thereby making 
opposition to its views difficult.131 These arguments are unpersuasive, 
however, when applied to charitable, educational, and scientific organi
zations. Presumably, charities otherwise satisfying the requirements of 
sections 501(c)(3) and 170(c)(2) are pursuing selfless goals which 
society fosters. If these exempt purposes can best be served by en
couraging legislation, then restricting such activity not only narrows 
the field of ideas presented to legislators, but also denies these organiza
tions an important avenue for fulfilling their exempt purposes. The 
organization and its contributors should not be penalized by a blanket 
denial of preferred tax status; only political activities which do not 
promote such exempt purposes should be prohibited. Although greater 
selectivity is required to screen out those contributors who receive a 
charitable deduction for selfishly motivated contributions, this does not 
require a denial of exemption or deductions merely because an organi
zation is politically active. For example, a percentage limitation on de
ductible contributions from a donor to any organization would serve to 
screen donors couching a private economic motive (for example, a pe
cuniary interest in an organization’s current activity on particular legis
lation) without disqualifying benevolently motivated donors.132

Subvention Policy. A third rationale for the restriction is the
policy against subvention, the underwriting by the government of po
litical activities. This policy was first articulated by Judge Learned 
Hand in Slee v. Commissioner,133 and has been relied upon in subsequent 
case law, Treasury rulings, and legal commentary.134 * The basic notion, 
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not without merit, is that legislation affects all citizens and all citizens 
should be treated equally. The expense of competing for legislative 
favor should not be passed unequally to the federal government. Under 
this theory, the Treasury stands neutral, and each taxpayer who would 
influence legislation bears the whole cost himself.

The neutrality argument, however, is fatally undercut in two re
spects. First, tax neutrality has not been uniformly respected. Inade
quacies of record keeping, sporadic IRS scrutiny, and favoring of some 
political purposes over others have left a gap between theory and per
formance.135 Furthermore, section 162(e) of the Code was amended 
in 1962 to allow a business deduction for expenses incurred either in con
nection with appearances before, or communications to, committees 
or individual members of Congress or any state or local legislative body, 
or in connection with any communication to an organization regarding 
legislation of interest to the taxpayer and an organization of which he is 
a member.136 This deduction clearly provides for substantial subvention 
for businesses, and is in direct contrast with the broad proscription for 
charities requiring that no substantial part of their activities be “carrying 
on propaganda or otherwise attempting to influence legislation.” 137 In 
Canrmarano, the IRS had argued against allowing the deduction, taking 
the position that to do so would upset the tax equilibrium which existed 
due to the then existing uniform prohibition against subvention.138 The 
Supreme Court accepted this argument and upheld the IRS, noting that 
this policy applied to religious, charitable, scientific, literary, and edu
cational organizations,139 and at the same time rejected the contention 
that denial of the deduction violated the first amendment.140 By reversing 
the Supreme Court, the 1962 amendment to section 162(e) indicates a 
changed congressional position on subvention, makes defense of the 
policy difficult since it is no longer uniformly applied, and raises serious 
first amendment issues regarding whether the restrictions applied to 
section 501(c)(3) and 170(c)(2) organizations operate discriminatorily 
to suppress constitutional freedoms.141

13.*. See Weaver, supra note 131, at 938.
i 6 Revenue Act of 1962, § 3, 76 Stat. 973, amending Int. Rev. Code of 1954, § 162(e).
137 Ixt. Rev. Code of 1954, §§ 170(c) (2) (D), 501(c)(3).

' Brief for Respondents at 12, Camniarano v. United States, 358 U.S. 498 (1959).
139 358 U.S. at 512.
no Id. at 513.
141 See Speiser v. Randall, 357 U.S. 513, 518 (1958).

1 he neutrality argument is also undercut by the fact that the logic 
of neutrality does not require a complete absence of subvention, but only 
that the opportunity to influence the fate of legislation or other political 
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processes be equally available to every taxpayer. This raises important 
issues regarding the proper operation of a democratic society. It is vital, 
in a democracy, that there be adequate opportunity for the presenta
tion of a variety of viewpoints, so that the diversity of the society’s in
terests are known and accounted for by government. It seems clear, 
however, that the present system, rather than embodying a “neutrality,’’ 
is actually discriminatory, potentially violative of equal protection.142 
Such a violation may be found when the corporate side of a public in
terest controversy deducts lobbying expenses while a comparable deduc
tion is denied the citizen-donor to a politically active public interest 
group. Under a progressive tax structure the cost of political represen
tation is higher for the poor to the extent that individuals support po
litical goals by making deductible contributions to tax-exempt organi
zations.143 To the extent that only “substantial” political activity is pro
scribed for section 501(c)(3) and 170(c)(2) organizations,144 there is 
discrimination between large and small charitable organizations; a large 
charity may engage in political activity which is “insubstantial” in com
parison with its other activities, which would be clearly disqualifying 

142 A discriminatory classification is upheld only when a substantial governmental 
interest is furthered by it. McGowan v. Maryland, 366 U.S. 420, 445-49 (1961); Hartford 
v. Harrison, 301 U.S. 459, 461-62 (1937). The equal protection limitation has been 
substantially applied to the federal government through the fifth amendment. Bolling 
v. Sharpe, 347 U.S. 497 (1954). The standard of proof required of any government in 
demonstrating a sufficient interest to justify a discriminatory classification is more stringent 
where the right impinged upon is deemed “fundamental.” See Harper v. Virginia Bd. 
of Elections, 383 U.S. 663, 667 (1966).

Federal tax policy arguably recognizes two groups of taxpayers in considering the 
lobbying privilege. Where legislation on pollution is pending, corporations may lobby 
against it and deduct the expense of lobbying for tax purposes. Cammarano v. United 
States, 358 U.S. 498 (1959). At the same time, a public interest study group lobbying 
for the legislation might be deemed outside the “charitable” definition; if so, the 
citizen-contributor to the organization would be denied a deduction. The effect of 
these contradictory policies, taken together, is to provide strong corporate access to the 
legislative process while making unlikely the possibility of comparable access for the view
points of consumers. Lobbying to influence legislation represents an exercise of the 
constitutional right “to petition the Government for a redress of grievances.” Liberty 
Lobby v. Pierson, 129 U.S. App. D.C. 74, 390 F.2d 489, 491 (1968). Thus a substantial 
governmental interest is required to uphold a discriminatory classification. That no such 
interest exists already has been indicated. See notes 127-142 supra and accompanying 
text. Thus, the discriminatory treatment may be unable to withstand constitutional 
scrutiny by the courts.

143 See Note, supra note 20, at 670-71. The allowance of the deduction would have 
no effect on taxpayers who do not itemize their deductions. See Girard Trust Co. v. 
Commissioner, 122 F.2d 114 (2d Cir. 1941) (Clark, J., dissenting); Peters, Political 
Campaign Financing: Tax Incentives for Small Contributors, 18 La. L. Rev. 414, 428 
(1958).

144 See notes 49-50 supra and accompanying text.
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if conducted by a small charity.145 Furthermore, since businesses may 
deduct all legislative expenses except “grass roots” lobbying,146 there is 
a discrimination in favor of business interests and against individual and 
consumer interests. Thus, it would appear that no reasonable grounds 
exist for denying public interest groups access to legislators equivalent to 
that afforded to corporations.

145 See Clark, supra note 3, at 459.
‘.46 See note 136 supra and accompanying text.
in The foregoing arguments do not fully apply to political activity to influence the 

outcome of an election campaign for public office, where “neutrality” is still the general 
rule. It has been suggested that, in addition, the congressional policy which in section 
162(e)(2)(B) forbids “grass roots” lobbying by business, should be extended to charities 
as a type of m pari materia. See Note, supra note 20, at 673 n.56. This suggestion might 
have some merit if the provisions of sections 501(c)(3) and 170(c)(2) were broadened 
to allow all appearances before and communications to committees or individual members 
of Congress or state or local legislative bodies, and communication with other organiza
tions with similar interests.

its See Cooper, The Tax Treatment of Business Grass Roots Lobbying: Defining and 
Attaining the Public Policy Objectives 68 Colu.m. L. Rev. 801 (1968); notes 98-126 supra 
and accompanying text.

Conclusion

A relaxation of the tendency of the 1RS toward overbroad interpreta
tion of the restraints on political activity, and toward disapproval of 
organizations which advocate new or “controversial” ideas, is warranted 
to give full effect to the statutory purpose of fostering charitable, edu
cational, and scientific activity and to avoid impingement on first amend
ment freedoms.

Further, a change in the law is warranted in order to allow for non
partisan legislative activity by consumer and social welfare groups. This 
result is warranted since the use of political means serves both to effectu
ate charitable purposes, and to further democratic goals by encouraging 
the active representation of groups not formally represented by organ
ized interests, and by providing legislators and public officials with a wider 
and more balanced spectrum of facts, arguments, and solutions to com
plex issues.147 To the extent that these groups represent public interests 
in conflict with those of private, commercial interests, repeal of the 
lobbying restriction would serve to offset the corporate section 162(e) 
subvention. It would also eliminate the indicated enforcement and 
policy problems stemming from the restriction—e.g. the dubious educa
tion versus propangada distinction—148 and focus instead on the issue of 
whether the lobbying is consistent with the exempt charitable purposes.
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THE
UNITED STATES COURT OF APPEALS

FOR THE 
DISTRICT OF COLUMBIA CIRCUIT: 

1969-1970 TERM
PREFACE

This is the sixth annual Circuit Note presented by the Georgetown 
Law Journal reviewing criminal cases decided by the United States 
Court of Appeals for the District of Columbia. During this period, there 
have been revolutionary changes in the federal criminal law and the 
Journal's surveys have accurately recorded local appellate decisions in 
this dynamic field.

The Note has developed along practical lines. What the editors have 
sought to do is to classify the principal cases of this circuit in terms of 
the specific problems arising in most criminal cases, from arrest through 
post-conviction remedies. The research is thorough and reliable and 
the editors often have tagged trends and latent issues yet to be resolved. 
Practitioners and undoubtedly many trial judges have found the Circuit 
Note a convenient point of ready reference. While developments in 
the substantive law this year have been fewer and generally less startling 
than in prior years, the present effort is nonetheless a welcome addition 
to rhe series.

This may be a proper occasion, however, to consider the emphasis 
appropriate for future Notes contemplated by the editors of the Journal. 
A revolution in criminal law has proceeded at all levels of the federal 
court system since the Supreme Court’s decision in Gideon v. Wain
wright,1 and the recent Circuit Notes reveal the especially energetic 
manner in which our court of appeals has sought to expand the rights 
of defendants charged with crime. The developments in criminal law 
which may be expected to dominate the local scene in the next few 
\ cars, however, will in all likelihood not take place primarily at the 
court of appeals level. Substantive law is at a stage of consolidation 
rather than reform, as the very low rate of reversals in this circuit— 
perhaps now lower than the rate in any other circuit—suggests. This is a 
welcome condition and wholly logical. Trial judges have sought earnest
ly to implement the rules laid down or implicit in the decisions of the 
Supreme Court as interpreted and refined in this circuit, and it is only 
through their continual efforts that the objectives of appellate determina
tion can be made a reality.

1 372 U5. 335 (1963).
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The task ahead is for trial judges to develop practices and techniques 
that accommodate the new substantive law while still providing swift, 
fair disposition of criminal business. This is no easy undertaking. The 
complexity of criminal trials now has reached a point where the consti
tutional guarantee of a speedy trial is in serious danger of suffocation 
unless trial judges can devise procedures that preserve the rights of 
defendants while assuring decisive justice. This is an area where sub
stantial discretion to innovate must remain with trial judges. They 
must have leeway to conduct trials by adapting procedures to meet the 
indications and exigencies of each particular case. While it is as yet 
too early to state with any confidence what degree of discretion will be 
recognized by the appellate court, it is safe to prophesy that the focus 
in the next few years will be more upon trial practice and less upon 
substantive lawmaking.

Trial practice and procedure are not static. Appellate decisions are 
rendered upon records often more than a year old, and may well deal 
with practices and procedures already revised at the trial level. For 
example, the individual calendar system, which has now been in effect 
for a year in the district court, has dramatically changed the manner 
of scheduling cases, minimized and altered motion practice, and placed 
far greater emphasis on pretrial discovery and other methods of ar
riving at early, fair dispositions. The method by which cases are as
signed to counsel and processed, the operation of the Clerk’s Office, treat
ment of pro se papers, and many other aspects of the criminal system 
in the district court have been revised as practice reflects new approaches. 
In this effort, the district court has been aided by detailed studies of its 
operations under the auspices of the Federal Judicial Center, the Ad
ministrative Office of the United States Courts, and the Judicial Coun
cil’s Committee on the Administration of Justice.

Many practitioners are unaware of these significant changes and 
would benefit by discussion in the Journal of the various techniques 
now being followed to move the district court’s criminal business. 
Trial judges are benefiting from each other’s experience and adjusting 
to suggestions from the bar and other observers. The amendments to 
the Federal Rules of Criminal Procedure,2 now being circulated na
tionally for comment, the procedural requirements of the District of 
Columbia Court Reorganization Act,3 and the highly significant Ameri

2 48 F.R.D. 547 (1970).
3 D.C. Court Reorganization Act of 1970, 84 Stat. 475, to be codified as D.C. Code 

Ann. 11-101 to -2314.
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can Bar Association project on standards for criminal justice4 are but a 
few of the recent developments that will have long-range impact upon 
daily trial practice in the district court and in the revised and expanded 
Superior Court of the District of Columbia.

■ ABA Project on Minimum Standards for Criminal Justice, Standards Relating 
ro the Prosecution Function and the Defense Function (Tent. Draft 1970).

• United States District Judge, District of Columbia.

As substantive law becomes less volatile, a closer examination and 
informed discussion of criminal trial practice and procedure unquestion
ably would be welcomed by the bar as a useful addition to this already 
excellent Circuit Note series.

Gerhard A. Gesell* *
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ARREST, SEARCH AND SEIZURE

Probable Cause for Arrest

The definition of probable cause, although long established,1 remains 
one of the most frequently litigated constitutional questions.2 Probable 
cause must exist before the police can make a warrantless search3 or 
arrest,4 or before a search or arrest warrant can issue.5 Its existence often 
is reviewed four different times during the law enforcement and judicial 
process in a single case,6 and the findings at each level necessarily will 
effect subsequent determinations.7

1 Probable cause exists when the known facts and circumstances would warrant a 
reasonably prudent man in believing that a particular offense has been committed. 
See, e.g., Wong Sun v. United States, 371 U.S. 471, 479 (1963); Henry v. United 
States, 361 U.S. 98, 102 (1959); Carroll v. United States, 267 U.S. 132, 162 (1925); 
Bailey v. United States, 128 U.S. App. D.C. 354, 357-58, 389 F.2d 305, 308-09 (1967). 
See generally N. Lasson, The History and Development of the Fourth Amend
ment to the Constitution (1937); Symposium—Probable Cause: The Federal Standard, 
25 Ohio St. L.J. 502 (1964).

2 The definition requires evaluation of the facts and circumstances in each case; thus, 
the determination, although guided by a definite standard, can be very subjective 
and will necessarily vary somewhat with the evaluator. Compare Henry v. United 
States, 361 U.S. 98, 102-03 (1959) with United States v. Henry, 259 F.2d 725, 728-29 
(7th Cir. 1958); compare Draper v. United States, 358 U.S. 307, 312-13 (1959) with 
id. at 315 (Douglas, J., dissenting); compare Young v. United States, F.2d , 
(D.C. Cir. 1970) with Coleman v. United States, 420 F.2d 616, 621 (D.C. Cir. 1969). 
See generally Waite, Reasonable Search and Research, 86 U. Pa. L. Rev. 623 (1938); 
Symposium, supra note 1, at 504-10.

3 See, e.g., Sibron v. New York, 392 U.S. 40, 62 (1968); Mapp v. Ohio, 367 U.S. 
643, 644-45, 655 (1961); Carroll v. United States, 267 U.S. 132, 149 (1925).

4 See, e.g., Henry v. United States, 361 U.S. 98, 102 (1959); Draper v. United States. 
358 U.S. 307, 310 (1959); Gatlin v. United States, 117 U.S. App. D.C. 123, 128 n.10, 
326 F.2d 666, 671 n.10 (1963).

5 U.S. Const, amend. IV; see Fed. R. Crim. P. 4(a) (arrest warrants); id. 41(c) 
(search warrants).

G Probable cause is first determined by the police, or a magistrate if a warrant is 
sought. If the accused does not waive a preliminary examination, a commissioner or 
magistrate will review the existence of probable cause. Fed. R. Crim. P. 5(c). If 
there is a motion to have the arrest invalidated because of a lack of probable cause, 
the facts will be examined a third time by a trial court judge. Id. 41(e)(4). If prob
able cause for arrest has been found through this point and if the defendant is con
victed, an appellate court will make the final determination of probable cause, 
assuming the point has been preserved. Unless a motion to suppress has been made 
before the trial court an appellate court will not rule on the question unless “plain 
error” affecting a substantial right appears from the record, since statutory habeas 
corpus attack would be available where appropriate. United States v. White (Linwood), 
429 F.2d 711, 713 (D.C. Cir. 1970) (Fahy, J.; Bazelon, C.J. & Jameson, D.J.); see 
notes 835 & 836, 850-55 infra and accompanying text.

7 Where no warrant is sought, the police determination is crucial at least initially 
since it is this determination which brings the defendant into the criminal justice 
system; considerable leeway is granted the police in light of their expertise and need
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As interpreted through the cases presented before the Supreme Court, 
the Constitution creates a preference that the initial determination of 
probable cause be made by a magistrate.5 * * 8 Nevertheless, on-the-spot 
determinations by police are acceptable where split-second decisions 
are required.9 10 This term in Hinton v. United States™ the court found 
probable cause to arrest the defendant for federal narcotics violations 
in such a situation.11 Hinton was in an apartment building lobby with 
a known narcotics user12 and was proceeding to an apartment for which 
the police had a search warrant.13 When his companion was stopped, 
searched and found to be armed and carrying narcotics, Hinton began 

to respond swiftly to crimes. See notes 17-36 & 59-72 infra and accompanying text. 
The police have discretion to make reasonable inferences and draw certain conclu
sions in light of their experience. See, e.g., Terry v. Ohio, 392 U.S. 1, 27, 30 (1968); 
Davis v. United States, 133 U.S. App. D.C. 172, 174, 409 F.2d 458, 460, cert, denied, 
395 U.S. 949 (1969); Jackson v. United States, 112 U.S. App. D.C. 260, 262, 302 F.2d 
194, 196 (1962). See also 21 Vano. L. Rev. 1109 (1968).

This term, the court in Rogers v. United States held that the police had overstepped 
the bounds of their discretion. 421 F.2d 1132 (D.C. Cir. 1969) (per curiam) (Bazelon, 
C.J. & Leventhal, J.; Burger, J., not participating). Appellant had been arrested for 
illegal entry and carrying a dangerous weapon. Nine months later in a suppression 
hearing on the dangerous weapon charge, one arresting officer testified that his 
fellow officer had seen a knife handle protruding from appellant’s pocket. However, 
two days after the arrest the second officer had stated that he only saw the knife 
during a search incidental to appellant’s arrest for illegal entry. After taking appellant 
to the station, a “strip search” uncovered the letter of another person. Rogers was 
convicted for possession of this letter and appealed. On appeal the Government 
acknowledged its lack of probable cause to arrest for illegal entry, and that the 
officer’s testimony immediately after the arrest was more reliable than the later 
testimony and established no probable cause for the possession charge. Thus, the 
appellate court concluded there was no probable cause on either of the grounds, 
and that the letter was obtained as the result of appellant’s illegal detention without 
probable cause. Id. at 1 132-33; see, e.g., Beck v. Ohio, 379 U.S. 89, 90-93 (1964);
Henry v. United States, 361 U.S. 98, 104 (1959); Hanna v. United States, 104 U.S. 
App. D.C. 205, 210, 260 F.2d 723, 728 (1958).

8 See, e.g., Spinelli v. United States, 393 U.S. 410, 419 (1969); United States v. 
Ventresca, 380 U.S. 102, 105-06 (1965); Aguilar v. Texas, 378 U.S. 108, 110-11 (1964). 
When probable cause has been determined by a magistrate, reviewing courts will 
accept the finding upon less persuasive or judicially competent evidence than where no 
such determination has been made. Id. at 110. See generally Note, Spinelli v. United 
States: Searching for Probable Cause, 30 U. Pitt. L. Rev. 735 (1969).

9 See, e.g., Warden v. Hayden, 387 U.S. 294. 298-99 (1967); Bailey v. United States, 
128 U.S. App. D.C. 354, 358, 389 F.2d 305, 309 (1967); Dixon v. United States, 111 
U.S. App. D.C. 305, 306, 296 F.2d 427, 428 (1961).

10424 F.2d 876 (D.C. Cir. 1969) (Robinson, J.; McGowan & Leventhal, JJ.).
11 Id. at 877.
12 Id. at 878. Association with known criminals docs not of itself establish probable 

cause. Sibron v. New York, 392 U.S. 40. 62 (1968); Perry v. United States, 118 U.S. 
App. D.C. 360, 361, 336 F.2d 748, 749 (1964).

13 424 F.2d at 878. The police heard Hinton’s companion tell the security guard 
that they were going to the apartment the police were about to search. Id.
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to run.14 The court agreed with the lower court’s determination that 
his behavior and the context in which it took place, taken as a whole, 
was sufficient to establish probable cause to arrest and search Hinton 
even though he was previously unknown to the police.15

14 Id. Flight from police officers is not of itself sufficient probable cause for an ar
rest. See Wong Sun v. United States, 371 U.S. 471, 483-84 & n.10 (1963).

15 424 F.2d at 878. The court held that while none of the factors standing alone 
was sufficient to establish probable cause, when viewed as a whole the police were 
justified in assuming that Hinton was violating the narcotics law. Id. at 879; see, e.g., 
Davis v. United States, 133 U.S. App. D.C. 172, 174, 409 F.2d 458, 460, eert. denied, 
395 U.S. 949 (1969); Bailey v. United States, 128 U.S. App. D.C. 354, 358, 389 
F.2d 305, 309 (1967); Dixon v. United States, 111 U.S. App. D.C. 305, 306, 296 F.2d 
427, 428 (1961).

10 See, e.g., Beck v. Ohio, 379 U.S. 89, 92-93 (1964); Aguilar v. Texas, 378 U.S. 
108, 111-16 (1964); Gatlin v. United States, 117 U.S. App. D.C. 123, 127-28, 326 
F.2d 666, 670-71 (1963).

17 420 F.2d 616 (D.C. Cir. 1969) (Robb, J.; Tamm, J.; Bazelon, C.J., concurring 
in part).

18 The officers heard this information over their police radio. Id. at 619.
Id. at 619-21. It was clear that the driver was immediately arrested by one officer 

and that therefore none of the evidence exposed by the search precipitated the de
cision to arrest. Id.

20 Id. at 621.
21 Id. at 627 (Bazelon, C.J., concurring). Both the Supreme Court and the D.C.

Circuit in cases involving fact patterns very similar to the facts in Coleman have con
cluded that probable cause to make an arrest did not exist. See Henry v. United 
States, 361 U.S. 98, 102-03 (1959); Young v. United States, F.2d , (D.C.
Cir. 1970). But see Bailey v. United States, 128 U.S. App. D.C. 354. 358, 389 F.2d 
305, 309 (1967).

Reviewing courts are not reluctant to re-evaluate a trial court’s legal 
application of the definition of probable cause.16 17 However, since the 
existence of probable cause is substantially determined by the findings 
of fact, the trial judge’s determination of the facts is critically important. 
The arresting officers in Coleman {Earl) v. United States11 knew that a 
bank had just been robbed by four Negro males, one of whom was ex
tremely dark-skinned and had a large mustache, and that the robbers were 
probably making their escape in a “U-Haul” type van.18 Spotting a 
similar vehicle driven by a very dark, mustachioed man on a street leading 
out of the city, and noticing another Negro male furtively peering 
through a small rear window, the police stopped the truck. With guns 
drawn, one officer arrested the driver, while the other searched the ve
hicle and found incriminating evidence.19 The appellate court affirmed 
their convictions, relying heavily upon the trial judge’s determination 
that these facts were sufficient to establish probable cause for arrest.20

Chief Judge Bazelon in a concurring opinion challenged the majority 
conclusion that probable cause existed,21 but he nevertheless would have 
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allowed the search, since he believed that the police had sufficient 
cause to make a limited stop and search for weapons.22 It must be noted, 
however, that the police in Coleman did not conduct such a limited stop; 
the arrest admittedly was made immediately after stopping the van and 
prior to any search for weapons or the discovery of evidence in plain 
view.23 Thus, Judge Bazelon’s approach would seem hypothetically to 
vary the facts to justify otherwise impermissible police conduct,24 there
by extending the rule in Terry v. Ohio25 beyond presently permissible 
bounds.26 27

-- 420 F.2d at 627. Judge Bazelon argued that this conclusion would prevent the 
police from further detaining the suspect if the search proved fruitless. Id. There seems 
to be a sound consideration for adopting this approach, as was apparently done by the 
panel in Young v. United States, F.2d (D.C. Cir. 1970), discussed in notes 
29-36 infra and accompanying text.

23 See note 19 supra and accompanying text.
24 In United States v. Cunningham, the court rejected a similar argument by the 

Government. 424 F.2d 942, 943 (D.C. Cir. 1970) (per curiam) (Bazelon, C.J., Wright 
&, MacKinnon, JJ.). In Cunningham, the police suspected that appellants had com
mitted a burglary and approached them with guns drawn, immediately placing 
rhem under arrest. The Government argued that one of the appellants had a con
cealed weapon and that therefore, had a stop and frisk been undertaken, it would 
have resulted in enough additional information to afford probable cause for an 
arrest. Id. at 943. The court held, nonetheless, that there was no probable cause, and 
•hat it could not hypothetically vary the facts to justify the actions of the police 
on the basis of what they could have done. Id.-, see, e.g., United States v. Di Re, 
332 U.S. 581, 595 (1948); Byor v. United States, 273 U.S. 28, 29 (1926); Bailey v. 
United States, 128 U.S. App. D.C. 354, 357, 389 F.2d 305, 308 (1967).

25 392 U.S. 1 (1968).
26 Equating searches made pursuant to probable cause with Terry searches that 

uncover incriminating evidence—which need not be based on probable cause—gives 
the police greater power than a magistrate, since a magistrate can only authorize 
a search if probable cause exists. See Fed. R. Crim. P. 41(c). Giving the police this 
power removes police activities from the scrutiny of an independent magistrate and 
could take “a long step down the totalitarian path.” Terry v. Ohio, 392 U.S. 1, 38

1968) (Douglas, J., dissenting).
27 392 U.S. 1 (1968).
28 Id. at 30-31. Prior to Terry, police could not legally make any stop for question

ing without probable cause for arrest. See Flenry v. United States, 361 U.S. 98, 
102-03 (1959); Bailey v. United States, 128 U.S. App. D.C. 354, 357, 389 F.2d 305, 
308 (1967). Terry held that a stop without probable cause is valid if the need to 
stop and search is based on activities which would arouse the suspicions of a reason
able law enforcement officer and are sufficient to balance the extent of the intrusion. 
Terry v. Ohio, 392 U.S. 1, 21-22, 24-25 (1968); see Berger v. New York, 388 U.S. 
41, 69 (1967) (Stewart, J., concurring); Camara v. Municipal Court, 387 U.S. 

Probable Cause and the Doctrine of Terry v. Ohio

Recognizing the occasional need for split-second police action, the 
Supreme Court in Terry v. Ohio21 condoned an expanded use of police 
discretion in certain situations.28 This term in Young v. United States29 
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the court justified a police stop of a moving vehicle under the Terry 
rationale.29 30 Observing a car occupied by five men in front of a bank 
make an abrupt U-turn to follow a delivery truck leaving the bank, 
the police followed the car but shortly lost sight of it. After receiving 
a report that the delivery truck was overdue, the officers radioed a 
description of the car which resulted in the vehicle being stopped a short 
time later.31 The police officers who stopped the car observed a par
tially visible shotgun in the rear of the vehicle, and arrested all four32 
occupants for carrying a dangerous weapon.33 The court reviewed the 
occupants’ subsequent robbery convictions for a holdup of a drug store 
based upon evidence found as a result of the stop and search34 and found 
that probable cause did not exist at the time the vehicle was stopped?5
523, 536-37 (1967). See generally LaFave, “Street Encounters” and the Constitution: 
Terry, Sibron, Peters, and Beyond, 61 Mich. L. Rev. 39, 53-59 (1968).

In United States v. Marshall, the court affirmed a conviction for carrying a pistol dis
covered by a Terry stop and search. F.2d (D.C. Cir. 1970) (en banc). The 
police followed Marshall and observed him acting suspiciously in his auto in a bad 
neighborhood late at night. When he was stopped and questioned, he produced a 
driver’s license and otherwise cooperated. Nevertheless, the observation of a bulge 
under his sweater and knowledge that several policemen had been shot in the neigh
borhood were held sufficient to justify an immediate search under Marshall’s sweater 
despite the absence of probable cause. Id. at . But see Sibron v. United States, 
392 U.S. 40, 65 (1968) (only limited pat-down permissible without probable cause); 
Tinney v. Wilson, 408 F.2d 912, 917 (9th Cir. 1969) (fruits of search exceeding pat
down inadmissible). See also LaFave, supra at 88-91.

29 F.2d (D.C. Cir. 1970) (Leventhal, J.; Bazelon, C.J. & Robinson, J.).
^ld. at . Other jurisdictions have applied Terry to justify moving vehicle stops 

on less than probable cause. See Carpenter v. Sigler, 419 F.2d 169, 171 (8th Cir.
1969); United States v. Williams, 416 F.2d 4, 6, 7 (5th Cir. 1969), cert denied, 397 U.S. 
968 (1970); Toohey v. United States, 404 F.2d 907, 909 (9th Cir. 1968). Such an 
extension allows a Terry stop to approach a full arrest. Compare Terry v. Ohio, 392 
U.S. 1, 21 (1968) 'with Henry v. United States, 361 U.S. 98, 102-03 (1959). See 
generally Comment, Stop and Frisk, 63 Nw. U.L. Rev. 837 (1969).

31 F.2d at
32 Although five men were in the car when it was originally observed, only four 

remained at the time of arrest. Id. at
33 ld.\ see National Firearms Act, 26 U.S.C. §§ 5841, 5851 (1964), as amended, 

26 U.S.C. §§ 5841, 5861 (Supp. V, 1970). Subsequent to the appellants’ arrest under 
the Firearms Act, but prior to Young, the Supreme Court held that the fifth amend
ment is a complete defense to the Act’s registration requirements. Haynes v. United 
States, 390 U.S. 85, 98-100 (1968). The Young court did not discuss this uncon
stitutionality as it pertained to the validity of appellant’s arrest. See F.2d at
& n.2; cf. Worthy v. United States, 133 U.S. App. D.C. 188, 409 F.2d 1105 (1968).

34 After booking them for violating the Firearms Act, the police recognized the 
appellants’ descriptions and weapons as those broadcast in connection with a drug 
store robbery that occurred two or three hours earlier. F.2d at . Three of the 
four occupants were convicted for robbing the drug store, and in Young they com
plained of the trial court’s admission of the shotgun and a pistol also found in the 
auto at the time of the stop. Id. at

^>ld. at . But see Coleman v. United States, 420 F.2d 616 (D.C. Cir. 1969)
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Nevertheless, the court held that the police were justified in making the 
stop and resulting search, since they had “reasonable cause commensu
rate with the extent of the official intrusion” they had undertaken.* 36

probable cause found on similar facts); notes 17-23 supra and accompanying text.
F.2d at . Since the stop was reasonable and the shotgun was seen from 

outside the car, the officers were justified in seizing it to protect themselves, despite 
the fact that the occupants had already evacuated the car. M. at . The court 
indicated in dicta that the area which might be searched is comparable to that area 
ustified by a search incident to an arrest. Id.-, see Chimel v. California, 395 U.S. 752, 

"62-63 (1969), noted in 38 U. Cin. L. Rev. 731 (1969). But see United States v. 
Miller, F.2d (D.C. Cir. 1970); notes 69-72 infra and accompanying text.

■'■'See, e.g., Ker v. California, 374 U.S. 23, 34-37 (1963); Wong Sun v. United States, 
374 U.S. 471, 481-82 (1963); Jackson v. United States, 112 U.S. App. D.C. 260, 262, 302 
F.2d 194, 196 (1962).

See, e.g., United States v. Jeffers, 342 U.S. 48 (1951); McDonald v. United 
States, 335 U.S. 451 (1948); Weeks v. United States, 232 U.S. 383 (1914). A war
rant must describe with particularity the place to be searched and things to be seized. 
Stanford v. Texas, 379 U.S. 476, 481 (1965). Thus, this term the court held that 
rhe police were not justified in searching an apartment in a building adjoining a store, 
when the warrant authorized search of the store alone. United States v. Kaye, 432 
F.2d 647 (D.C. Cir. 1970) (per curiam) (Miller & Robb, JJ.; Bazelon, C.J., concurring).
:In I\atz v. United States, the Court set out the three exceptions it considered 

to be “specifically established and well delineated: 1) a search incident to a lawful 
arrest; 2) a search to which a suspect consents; and 3) a search justified on grounds 
of ‘exigent circumstances.’” 389 U.S. 347, 357-58 (1967); see, e.g., Chimel v. California, 
'95 U.S. 752, 755 (1969) (incident to arrest); Warden v. Hayden, 387 U.S. 294, 298- 
99 (1967) (exigent circumstance of hot pursuit); Schmerber v. California, 384 U.S. 
"57, 770 (1966) (exigent circumstance to prevent destruction of evidence); Stoner 
v. California, 376 U.S. 483, 489 (1964) (consent); Jackson v. United States, 112 U.S. 
\pp. D.C. 260, 262, 302 F.2d 194, 196 (1962) (exigent circumstance to prevent escape).

This term the court upheld an exception to the general warrant requirement in 
order to prevent the escape of a suspect. United States v. Curtis, 427 F.2d 630 (D.C. 
Cir. 1970) (en banc). The court held that the police were justified in making an 
unconsented entry into the appellant’s apartment when he immediately attempted to 
run away upon observing the police. Id. at 632; cf. Sibron v. New York, 392 U.S. 40, 
66-67 (1968).

40 In the area of vehicle searches, however, the court did, in one instance, refuse 
to extend the police power to execute warrantless searches as requested by the federal 
government. See United States v. Cunningham, 424 F.2d 942 (D.C. Cir. 1969); note 
24 supra-, cf. note 30 supra.

Police Intrusion Into Private Homes Without a Warrant

Police intrusion into a private home to effect an arrest or search is 
not allowed without probable cause,37 and the police may not ordinarily 
so intrude without first procuring a warrant.38 However, narrow ex
ceptions to this general warrant requirement are recognized.39 The Dis
trict of Columbia Circuit this term greatly expanded both the existing 
exceptions to the warrant requirement and the general scope of per
missible police conduct when entering and searching private homes.40
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WARRANTLESS INTRUSION FOR ARREST BASED ON URGENT NEED

In Dorman v. United States* 1 the court based an exception to the 
general warrant requirement on an “urgent need” for arrest.41 42 In Dor
man the police had sufficient probable cause to procure an arrest war
rant,43 but were unable to locate quickly a proper judicial officer.44 
They therefore undertook a warrantless, night-time excursion into 
Dorman’s residence looking for him.45 The police entered Dorman’s 

41 F.2d (D.C. Cir. 1970) (en banc), rev'g Jones v. United States, U.S.
App. D.C. , F.2d (1969); see Note, The United States Court of Appeals for
the District of Columbia Circuit: 1968-1969 Term, 58 Geo. L.J. 80, 91-93 (1969) 
[hereinafter cited as Circuit Note: 1968-1969 Term].

42 The entry into Dorman’s home and the resulting search were originally initiated 
for the purpose of arresting Dorman. However, since a search for Dorman was a 
factual prerequisite to an arrest, the law pertaining to searches rather than arrests 
was applicable. F.2d at ; see Miller v. United States, 357 U.S. 301, 306 (1957); 
Morrison v. United States, 104 U.S. App. D.C. 352, 355-56, 262 F.2d 449, 452-53 
(1958). In general, the police have more latitude in making warrantless arrests than 
warrantless searches. See Ford v. United States, 122 U.S. App. D.C. 259, 264, 352 
F.2d 927, 932 (1965) (no warrant needed for arrest in public place); Barrett, Personal 
Rights, Property Rights, and the Fourth Amendent, 1960. Sup. Ct. Rev. 46, 47-53; 
Wilgus, Arrest Without a Warrant, 22 Mich. L. Rev. 541, 548-50, 673, 685-89 (1924).

43 F.2d at . While investigating a robbery, the police found a copy of a monthly 
probation report identifying Dorman by name and address. Id. at . The victims 
of the robbery then identified Dorman from photographs shortly after the crime. 
Id. at

44 Id. at . Although there were at least 125 judicial officers authorized to issue 
warrants in the District of Columbia, the police abandoned all efforts to procure a 
warrant after a short attempt to locate the most appropriate officials. Id. at 
(Wright, J., dissenting). The court did not condemn the briefness of the search for 
a magistrate, partly because it felt that the two special magistrates which have since 
been added in the District of Columbia would prevent a similar occurrence in the 
future. Id. at . See Federal Magistrates Act, 28 U.S.C. § 633 (Supp. V, 1970).

45 A warrantless police entry into a private residence in the dead of night, even
to arrest one on probable cause that he has committed a felony, is of questionable 
constitutional validity. See Jones v. United States, 357 U.S. 493, 499-500 (1958). 
Nighttime searches have usually been considered to require a stronger showing of 
probable cause than that which would justify a daytime search. Dorman v. United 
States, F.2d , (D.C. Cir. 1970). Nighttime search warrants will be issued
only if the officer is “positive” that the property sought is in the dwelling. Fed. R. 
Crim. P. 41(c). The scope of rule 41(c) is severely restricted since the additional 
positiveness element does not apply to nighttime searches involving narcotics viola
tions. 18 U.S.C. § 1405 (1964); see, e.g., United States v. Fitzmaurice, 45 F.2d 133, 
135 (2d Cir. 1930); United States v. Elliot, 210 F. Supp. 357, 360 (D. Mass. 1962); 
United States v. Bell, 126 F. Supp. 612, 617 (D.D.C. 1955). Although the Dorman 
court recognized that the police were not positive that the suspect was at home, 
they concluded that any requirement of an additional showing of probable cause 
was offset by the increased difficulty in getting a warrant because of the late 
hour. F.2d at . It is difficult to justify the scach by the police—not undertaken 
pursuant to warrant—when the same conduct could not have been authorized bv a 
search warrant. See, e.g., United States v. Ventresca, 380 U.S. 102, 106 (1965); Aguilar 
v. Texas. 378 U.S. 108, 110 11 (1964); Jones v. United States, 362 U.S. 257, 270 (1960).



1971] Circuit Note: Criminal 601

apartment without consent, and conducted a complete search of the 
premises in Dorman’s absence, uncovering fruits of the robbery for 
which Dorman later was convicted.46 The court discerned an “urgent 
need” 47 to arrest Dorman that night in holding the police action reason
able and constitutional.48 In determining whether urgent need existed, 
the court explicitly set forth six principal factors which should always 
be considered49 and another factor which was accorded equal weight 

46 F.2d at
47 A substantial portion of the court’s opinion rests on the rationale of Warden 

v. Hayden. Id. at ; see Warden v. Hayden, 387 U.S. 294 (1967). However, there 
are at least two major differences between Hayden and Dorman. In Hayden speed 
was essential, but in Dorman the four-hour wait between the robbery and the police 
intrusion created only a possibility that delay might permit escape. F.2d at 
(Wright, J., dissenting); see Warden v. Hayden, 387 U.S. 294, 298-300 (1967). The 
urgency of Hayden is glaringly absent, since the exigent circumstances in Hayden 
were substantially based on the need for the police to react instantly in order to 
protect themselves or others or to prevent the escape of a suspect, even though their 
actions would have ordinarily been contrary to the commands of the fourth amend
ment. Warden v. Hayden, 387 U.S. 294, 298-99; see Jackson v. United States, 112 U.S. 
App. D.C. 260, 263, 302 F.2d 194, 197 (1962) (prevent escape); Dixon v. United 
States, 111 U.S. App. D.C. 305, 306-07, 296 F.2d 427, 428-29 (1961) (prevent disposal 
of evidence).

Secondly, the police in Hayden were virtually certain that the suspect was on the 
premises, whereas in Dorman the only evidence the police had about Dorman’s 
whereabouts was the reasonable expectation that one would be at home after 10 p.m.

F.2d at ; see Warden v. Hayden, 387 U.S. 294, 297 (1967). The court’s rationale 
that immediate police action was compelled because of imminent escape is very much 
in conflict with this notion. F.2d at (Wright, J., dissenting in part). The 
court in Dorman actually adopts a balancing test of seven factors to determine the 
“reasonableness of the police attitude and conduct.” Id. at ; see, e.g., Terry v. 
Ohio, 392 U.S. 1, 21-22 (1968); Berger v. New York, 388 U.S. 41, 69 (1967) (Stewart, 
J., concurring); Camara v. Municipal Court, 387 U.S. 523, 536-37 (1967). See 
generally LaFave, supra note 28, at 53-54 (1968). It is not clear from Dorman to 
what extent all six of the general factors must be simultaneously present. See note
49 infra.

4S F.2d at ; see, e.g., Warden v. Hayden, 387 U.S. 294, 298 (1967); Bailey v. 
United States, 128 U.S. App. D.C. 354, 357-58, 389 F.2d 305, 308-09 (1967); Jacobson 
v. United States, 112 U.S. App. D.C. 260, 263, 302 F.2d 194, 197 (1962).

49 F.2d at . These factors are: (1) a grave offense; (2) an armed suspect; 
(3) a strong showing of probable cause; (4) a strong reason to believe the suspect 
is on the premises; (5) a likelihood of escape without swift apprehension; and, (6) a 
peaceable though unconsentcd entry. Id. The court cites a number of cases to illustrate 
or support each of these factors: Spinelli v. United States, 393 U.S. 410 (1969) (a 
weak showing of probable cause); Terry v. Ohio, 392 U.S. 1 (1968) (immediate 
action); Warden v. Hayden, 387 U.S. 294 (1967) (armed suspect and likelihood of 
escape); Beck v. Ohio, 379 U.S. 89 (1964) (victimless crime); Ker v. California, 374 
U.S. 23 (1963) (peaceable entry with a passkey); Miller v. United Stares, 357 U.S. 301 
(1958) (strong showing of probable cause); Chappell v. United States, 119 U.S. App. 
D.C. 356, 342 F.2d 935 (1965) (peaceable entry); Accarino v. United Stares, 85 U.S. 
App. D.C. 394, 179 F.2d 456 (1949) (strong reason to believe suspect present). How
ever, except for Hayden and Terry, none of the cases are clearly “exigent circum
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under the Dorman facts.50 Although the Supreme Court has stated that 
the extent of a police intrusion must be weighed against the need for 
the intrusion,51 Dorman appears to be the first major attempt by any 
court to delineate the major factors necessary to determine whether a 
warrantless police intrusion into a private residence not undertaken in 
hot pursuit is constitutionally justified.52

stance” cases; they often stand for the propositions used by the court only if the 
cases are contrasted to the factor listed by the court. See Terry v. Ohio, 392 U.S. 1 
(1968); Warden v. Hayden, 387 U.S. 294 (1967).

50 F.2d at . The court discusses the “time of entry” as another factor to be 
considered, without labeling it as the seventh factor. Id. In setting forth this special 
factor based on the particular facts of Dorman, the court seems to be leaving open 
the possibility of other factors which could be considered based upon the facts in a 
specific case. The additional factors which could make police action “reasonable” 
are innumerable. See generally United States v. Marshall, F.2d (D.C. Cir.
1970) (en banc).

51 See Terry v. Ohio, 392 U.S. 1, 21 (1968).
52 The Dorman court compiled and analyzed the recognized exceptions to the war

rant requirement and those factors which had previously been considered significant in 
determining the reasonableness of police conduct in conducting warrantless searches. 
However, the court acknowledged that the facts in Dorman would not seem to 
justify the search made based on any one of the recognized exceptions standing alone.

F.2d at ; see note 39 supra. Thus, the court in defining the “urgent need” ex
ception as a compilation of previously established exceptions is enunciating a totally 
new “exigent circumstance” exception. See F.2d at

Furthermore, the search in Dorman could not be justified as incidental to a law
ful arrest, since no arrest was made; nor was the search consented to by Dorman 
or his mother, who also lived in the apartment. Id. at ; see Chimel v. California, 
395 U.S. 752, 762-63 (1969) (search incident to arrest); Judd v. United States, 89 
U.S. App. D.C. 64, 65-67, 190 F.2d 649, 650-52 (1951) (consent).

53 Judge Wright wrote the majority opinion for the original panel. Jones v. United 
States, U.S. App. D.C. , F.2d (1969).

54 Judge Wright stated that not one of the established exigent circumstances such 
as hot pursuit, protection of the police or others, prevention of escape, or prevention 
of the destruction of evidence was sufficiently present to justify the intrusion and 
search in Dorman. F.2d at (Wright, J., dissenting); see notes 39 & 52 supra.

55 F.2d at ; see note 44 supra.
50 Judge Wright pointed out that the police could have remained outside the 

building until a warrant was obtained. F.2d at
67 Id. at . If the police had obtained a warrant, the time during which they 

might remain in the house would probably have been limited by the magistrate. Id. 
at

Dissenting in part, Judge Wright53 argued that no justification suf
ficient to establish traditional “exigent circumstances” existed,54 and 
condemned the majority’s apparent justification of this search on the 
ground that changes in the process of issuing warrants would avoid a 
recurrence of this problem.55 He contended that the police could have 
used other procedures to arrest Dorman,56 thus making their intrusion 
which lasted for about six hours until 4:00 a.m., unjustified.57 Neverthe
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less, Judge Wright found unnecessary the reversal of the conviction 
since introduction of the evidence obtained from the search amounted 
to harmless error.58

58 Id. at . Dorman left his monthly probation report (containing his name and 
address) at the scene of the crime and was identified by three eyewitnesses from a 
group of photographs. Thus, Judge Wright concluded that introduction of the fruits 
of the search was “harmless beyond a reasonable doubt.” Id.-, see Harrington v. 
California, 395 U.S. 250, 254 (1969); Chapman v. California, 386 U.S. 18, 23-24 (1967); 
notes 821-27 infra and accompanying text.

F.2d (D.C. Cir. 1970) (Bazelon, C.J.; Miller & MacKinnon, JJ.).
This apartment was a five-room suite occupied by a dentist and used for his 

office, and while it is not clear from the opinion whether or not there were living 
quarters in the suite, office premises are considered in the same category as homes for 
fourth amendment purposes. Chambers v. Maroney, 399 U.S. 42, 48-50 (1970). The 
police had lost sight of Miller for several seconds but were directed by witnesses 
to the particular apartment. F.2d at

G1 Miller initially refused to admit the police. Although he finally allowed the police 
to enter, his conduct did not amount to a consent to search because the police had 
demanded entry. F.2d at ; see Amos v. United States, 255 U.S. 313, 317 (1921); 
Judd v. United States, 89 U.S. App. D.C. 64, 65-67, 190 F.2d 649, 650-52 (1951). 
Consent requires voluntary, uncocrced admittance, not mere acquiescense. See Bumper 
v. North Carolina, 391 U.S. 543, 548-49 (1968); United States v. Blalock, 255 F. Supp. 
268, 269 (E.D. Pa. 1966). See generally Note, Consent Searches: A Reappraisal After 
Miranda v. Arizona, 67 Colum. L. Rev. 130 (1967). However, neither at trial nor 
on appeal did the appellant question the right of the police to enter. F.2d at
« F.2d at
63 id. at ; see Warden v. Hayden, 387 U.S. 294 (1967).
w F.2d at ; see Warden v. Hayden, 387 U.S. 294, 298 (1967).
65 F.2d at . The bottle was in “plain view” in the other room. Id.

WARRANTLESS INTRUSION FOR ARREST BASED ON EXIGENT CIRCUMSTANCES

In United States v. Miller,59 the court relied on a traditional “exigent 
circumstances” exception to justify a warrantless police intrusion into 
private premises. Appellant Miller was observed fleeing from the scene 
of a burglary by the police who subsequently followed him to a private 
apartment.60 Miller answered the door and was immediately recognized 
by the police, who demanded entry into the premises61 at that time 
occupied only by Miller and his sister, both of whom had permission 
from the owner to use the apartment.62 The court held that the un
consented entry and the immediate search of Miller was justified on the 
basis of the “hot pursuit” exception to the warrant requirement.63 Sub
sequent to Miller’s arrest, the police conducted a search throughout the 
residence for other “hostile persons,” 64 and discovered a bottle of 
whisky which had been taken during the robbery, in one of the other 
rooms in the apartment.65 During this search, Miller’s sister stated that 
Miller had placed an “object” in one of the drawers in this other room. 
The police searched through the drawers of a cabinet and found a 
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gun allegedly used in the robbery.66 * The court allowed this expanded 
search on the ground that it was a search for “hostile persons” similar 
to that allowed by the Supreme Court in Warden v. Hayden.61 The 
court also held that Miller had no standing to complain of the gun being 
introduced into evidence.68 Explicitly rejecting appellant’s argument 
that these searches violated the limitations on the area which can be 
searched incidental to an arrest69 * set forth by the Supreme Court in 
Chimel v. California16 the court found that a warrantless search based 
on “exigent circumstances” after the subject is under the control of the 
police may go beyond the area which normally can be searched pursuant 
to an arrest warrant,71 72 despite the fact that the “special circumstances” 
justifying a broad search in Hayden were largely absent in Miller12

66 Id. at
G7 387 U.S. 294 (1967).
G8The court noted that one lawfully present on illegally searched premises may 

move to suppress evidence gathered in that search. F.2d at , citing Jones v. United 
States, 362 U.S. 257, 267 (1960). The court held, however, that since Miller admitted 
that his permission did not include authority to open or use the drawer and since 
he was not the owner of the gun, he did not have standing to complain of its intro
duction into evidence. F.2d at ; see Jones v. United States, 362 U.S. 257, 261, 
265 (1960). But see id. at 266 (rejecting concept that ownership is necessary element 
to complain of a search).

69 See F.2d at . The Supreme Court has limited the area which may legiti
mately be searched while effecting an arrest to that which is within the arrestee’s 
immediate control. Chimel v. California, 395 U.S. 752, 762-63 (1969), overruling 
Rabinowitz v. United States, 339 U.S. 56 (1950) and Harris v. United States, 331 U.S. 
145 (1945).

79 395 U.S. 752 (1969).
71 See F.2d at . The court distinguished the factual situation in Hayden from 

that in Chimel, where the search was justifiable as incident to an arrest, and held that 
the exacting Chimel limitations on the scope of the search were not applicable. The 
court nevertheless felt that its decision was consistent with the rationale underlying 
Chimel. Id. at ; see note 82 infra.

72 Appellant Miller was apprehended in plain view, was known to be the suspect, 
and nothing indicated that any other hostile person might be about. F.2d at 
But see Warden v. Hayden, 387 U.S. 294, 298 (1967) (Hayden suspect not readily 
found, not recognized, and other persons could have been present). Furthermore, 
unlike Hayden, the police here knew that the robbery was committed by only one man.

F.2d at ; see Warden v. Hayden, 387 U.S. 294, 298 (1967). Although Miller’s 
sister was also present, she w’as very cooperative with the police and in fact pointed 
out the hidden gun. F.2d at

73 Dorman v. United States, F.2d , (D.C. Cir. 1970) (enbanc).

The combined effect of Dorman and Miller on future warrantless in
trusion cases in the District is uncertain. The court acknowledged in 
Dorman that the Supreme Court has not explicitly announced the cir
cumstances under which a warrantless intrusion into a private dwelling 
for an arrest can be made.73 Dorman seems to be the first case, however, 
justifying a warrantless intrusion into a home on the overall “reason-
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ableness” test74 75 76 which underlies police actions in Terry v. Ohio,15 rather 
than the “exigent circumstances” rationale of Warden v. Hayden15 
which stresses the need for immediate police reaction and certainty.77 78 
This approach may prove significant because the court fails to clarify 
whether the “urgent need” found in Dorman is identical to traditional 
“exigent circumstances” such as those defined in Miller.13 If the two 
situations are equated, Miller and Dorman arguably could give police 
wide leeway in every case where “urgent need” 79 exists to search the 
entire premises for hostile persons and hidden weapons.80 However, in 

74 Id. at
75 392 U.S. 1 (1968).
76 387 U.S. 294 (1967).
77 See id. at 298; notes 37-39 supra and accompanying text. Although the Dorman

court listed a strong reason to believe the person is on the premises as one of the 
applicable factors, as well as a likelihood that the suspect will escape, the court 
stated that there was only a possibility that Dorman might escape, acknowledged that 
there was no special knowledge that Dorman was at home, and stated that prompt 
arrest “might” uncover fruits and instrumentalities of the crime. F.2d at . For 
an example of a strong showing of the need for immediate action and certainty that 
obtains in exigent circumstances cases, see United States v. DeBose, 410 F.2d 1273, 1275- 
76 (6th Cir. 1969). Despite the many cases listed by the court this term in developing 
the factors underlying “urgent need,” it is clear that the court principally relied on 
Terry and Hayden. See Dorman v. United States, F.2d , (D.C. Cir. 1970);
notes 47 & 49 supra.

78 See F.2d at
79 The facts in Dorman expressly required only a “relatively recent crime” and only

a possibility that the police “might locate and recover instrumentalities and fruits of 
the crime.” The Miller facts allowed a search of the entire premises for hostile 
persons and weapons after the Ione, recognized suspect was arrested. If these facts 
are applied literally without recognition of the special problems in both cases—the 
missing magistrates, the inclination of the robbers to use their weapons, the lost proba
tion report in Dorman, and the consenting sister and the prompt eyewitness identifica
tion in Miller—almost any armed felony committed within a relatively short time 
and giving a clear indication of the guilty person could conceivably fall within their 
combined rationale. See Dorman v. United States, F.2d , , (D.C. Cir.
1970); United States v. Miller, F.2d , (D.C. Cir. 1970). For an explanation
of the eyewitness identification made by a victim in Miller, see notes 190-93 infra 
and accompanying text.

80 See Warden v. Hayden, 387 U.S. 294, 298 (1967); Miller v. United States, F.2d
, (D.C. Cir. 1970); United States v. DeBose, 410 F.2d 1273, 1275-76 (6th Cir.

1969); notes 69-72 supra. The lower court found that Miller did not have standing 
under Jones to complain of a drawer that was searched because he did not have express 
permission to use the drawers. But Jones does not expressly encompass a distinction be
tween persons lawfully on the premises and those having permission to use only portions 
of the premises; indeed, it expressly rejects the ownership notion that the Miller court 
relies upon. United States v. Miller, F.2d , (D.C. Cir. 1970); see Jones
v. United States, 362 U.S. 257, 261, 265-66 (1960); note 68 supra. The court’s decision 
in Miller thus seems easier to justify under the Hayden rationale which allows 
searches both for persons and for weapons. Warden v. Hayden, 387 U.S. 294, 299-300 
(1967).
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addition to the great factual distinctions between Miller and other hot 
pursuit cases,81 it is far from clear that the combined effect of Hayden 
and Chimel gives the police unfettered discretion to make a complete 
search merely because premises are invaded under “exigent circum
stances.” 82

81 See notes 60-66 & 72 supra and accompanying text.
82 In Chimel, the court stated that the “scope of a search must be strictly tied to 

and justified by the circumstances which rendered its initiation possible.” Chimel v. 
California, 395 U.S. 752, 762 (1969), quoting Terry v. Ohio, 392 U.S. 1, 19 (1968). 
In Hayden, the Court expressed similar limitations on a search undertaken because 
of exigent circumstances. See Warden v. Hayden, 387 U.S. 294, 299 (1967) (only as 
broad as “necessary”).

83 Judge Wright expressed a “renewed” concern because of increased disregard of 
warrant requirements for police intrusions into private homes. Dorman v. United 
States, F.2d n.3 (D.C. Cir. 1970) (en banc) (Wright, J., dissenting in part).

84 Id. at . Until Dorman no other court had developed guidelines for warrantless 
intrusions not based on hot pursuit. See notes 49-50, 52 & 54 supra. The balancing 
test adopted by the court, which attempts to consider all relevant factors, could pro
vide a means to rationally decide future warrantless intrusion cases, and could 
quickly become a source of definition for the “no-knock” and warrantless intrusion 
provisions of the D.C. Court Reform & Criminal Procedure Act of 1970, § 201, 84 
Stat. 630, to be codified as D.C. Code Ann. § 23-591; cf. notes 115-16 infra and ac
companying text.

85 18 U.S.C. § 3109 (1964). The D.C. Court Reform & Criminal Procedure Act of 
1970, signed by the President on July 29, 1970, contains a new provision which modi

fies the notice requirements in the District of Columbia. D.C. Court Reform & Criminal 
Procedure Act of 1970, § 201, 84 Stat. 630-31, to be codified as D.C. Code Ann. § 23-591. 
This highly controversial “no knock” section provides for exceptions to the statute’s 
notice requirement if such notice is likely to result in destruction of evidence, danger 
to police or others, escape of a suspect, or if notice would be a useless gesture. 
Id. § 201, 84 Stat. 630, to be codified as D.C. Code Ann. § 23-591 (c). In reality, this 
is little more than a codification of existing law. See note 89 infra.

86 Miller v. United States, 357 U.S. 301, 306 (1958); see Hair v. United States, 110 
U.S. App. D.C. 153, 155, 289 F.2d 894, 896 (1961). Forcible entry is not necessary 
for the notice requirements to apply. See Sabbath v. United States, 391 U.S. 585, 590 

Thus, the impact of Dorman and Miller will only become visible 
through subsequent application. Read broadly, they may function to 
substantially limit rights protected under the fourth amendment. Given 
strict interpretation and applied with care to prevent abuse,83 the ra
tionale underlying these cases could as easily provide a basis for reason
able, “intelligent law enforcement activities of the police in the front 
line of the campaign for law and order.” 84

Notice Requirement Prior to Intrusion to Arrest or Search

The police in the District of Columbia are required by statute to give 
notice85 of both their authority and purpose86 before entering a private 
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residence to make an arrest or search.87 Although expressly applying 
only to the execution of a warrant,88 this statutory requirement also 
governs warrantless intrusions,89 but is applicable only when entry is 
made into an area protected by the fourth amendment.90

( 1968) (police merely opened door without notice); Hair v. United States, supra 
(not necessary for police to force their way in). The notice requirements are not 
constitutional in origin. Ker v. California, 374 U.S. 23, 37-39 (1963). Whether or not 
notice is required is a question of local law. Id.; see Miller v. United States, 357 U.S. 
301, 305-06 & n.5 (1958); Blakey, The Rule of Announcement and Unlawful Entry: 
Miller v. United States and Ker v. California, 112 U. Pa. L. Rev. 499, 525-28 (1964). 
The requirement of notice before entry is apparently a part of the common law. See 
Miller v. United States, 357 U.S. 301, 308 (1958); Blakey, supra at 500-04, 510-14, 525.

87 Although the notice requirements of the statute specifically mention search 
warrants, it is equally applicable to arrests. Sabbath v. United States, 391 U.S. 585, 588 
(1968); see Miller v. United States, 357 U.S. 301, 306 (1958); 18 U.S.C. § 3109 (1964).

88 18 U.S.C. § 3109 (1964).
80 A lower standard of police conduct than the statutory notice requirements 

limiting searches made pursuant to a warrant could not be allowed for warrantless 
searches. See Sabbath v. United States, 391 U.S. 585, 588 (1968); Hair v. United 
States, 110 U.S. App. D.C. 153, 155-56, 289 F.2d 894, 896-97 (1961); cf. Aguilar v. 
Texas, 378 U.S. 108, 110-11 (1964). Section 3109 is subject to several well recognized 
exceptions. See, e.g., Miller v. United States, 357 U.S. 301, 310 (1958) (useless gesture); 
Gilbert v. United States, 366 F.2d 923, 932 (9th Cir. 1966) (peril to officers); Wayne 
v. United States, 115 U.S. App. D.C. 234, 241-43, 318 F.2d 205, 212-14 (1963) (emer
gency situations to preserve property or protect human lives).

90See Fields v. United States, 355 F.2d 543 (5th Cir.), cert, dismissed, 384 U.S. 
935 (1966) (unattached building housing distillery not within protected area); United 
States v. Mullin, 392 F.2d 295, 298-99 (4th Cir. 1964) (smokehouse within protected 
area). The fourth amendment protects all areas within the curtilage, which is loosely 
defined as the land and buildings surrounding a dwelling. See, e.g., Care v. United 
States, 231 F.2d 22, 25 (10th Cir. 1956) (cave on ranch not within curtilage); Walker 
v. United States, 225 F.2d 447, 449 (5th Cir. 1955) (barn within curtilage); Roberson 
v. United States, 165 F.2d 752, 754-55 (6th Cir. 1948) (smokehouse within curtilage).

91 432 F.2d 612 (D.C. Cir. 1970) (per curiam) (Miller & Robb, JJ.; Bazelon, C.J., 
dissenting). The majority opinion adopted the district court opinion of Judge 
Youngdahl which denied the motion to suppress in the trial court. Id. at 613; see 
United States v. Perkins, 286 F. Supp. 259 (D.D.C. 1968), aff’d, 432 F.2d 612 (D.C. 
Cir. 1970) (per curiam).

92 432 F.2d at 613. Judge Youngdahl’s opinion noted that issues of violation of both 
the fourth amendment and section 3109 of the Code were involved here, and then pro
ceeded to analyze and decide rhe case in light of the purported violation of section 3109. 
United Srates v. Perkins, 286 F. Supp. 259, 261-62 (D.D.C. 1968), aff'd, 432 F.2d 612 
(D.C. Cir. 1970) (per curiam). In affirming the denial of Perkins’ motion to suppress 
based on the failure of the police to give notice before entering the hallway, the court 
accepted the notice requirement as inapplicable since no fourth amendment right to 
privacy was involved. 432 F.2d at 613; United States v. Perkins, supra; see note 90 supra 
and accompanying text.

In Perkins v. United States* 1 the court adopted a trial court decision92 
that the statute allows police entries made through the front doorway and 
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hallway of a rooming house with rented rooms93 since this area is not 
within the fourth amendment curtilage of any one tenant.94 The police 
in Perkins entered through the front door and proceeded through the 
hallways to the second floor where they observed the defendant in one 
of the rooms preparing to take an injection.95 They arrested and searched 
him, finding narcotics on his person.96 The court upheld the trial court’s 
decision that this evidence was admissible, despite the lack of notice by 
the police upon entering the building.97 Even if the areas invaded by 
the police were within the curtilage, the court affirmed the trial decision 
that the rationale of the notice statute was not frustrated98 because of 
the relatively public nature of the entrance and hallways.99 * 101

93 At the trial level, Judge Youngdahl analogized this type of building to an apartment 
building. United States v. Perkins, 286 F. Supp. 259, 262 (D.D.C. 1968), aff'd, 432 F.2d 
612 (D.C. Cir. 1970) (per curiam). Most courts have refused to extend the protections 
of the fourth amendment to areas outside a tenant’s own apartment. See, e.g., United 
States v. Miguel, 340 F.2d 812, 814 (2d Cir.), cert, denied, 382 U.S. 859 (1965) (lobbv not 
within curtilage); United States v. St. Clair, 240 F. Supp. 338, 340 (S.D.N.Y. 1965) (hall
ways and entrance door not within curtilage); United States v. Lewis, 227 F. Supp. 433, 
436 (S.D.N.Y. 1964) (courtyard of apartment building not within curtilage).

94 The court docs not discuss the issue of whether these areas would be within the 
curtilage of the landlord. See generally Jones v. United States, 362 U.S. 257 (1960) 
(determination of standing to complain of fourth amendment violation).

95 432 F.2d at 614 (Bazelon, C.J., dissenting); see United States v. Perkins, 286 F. Supp. 
259, 260 (D.D.C. 1968), aff'd, 432 F.2d 612 (D.C. Cir. 1970) (per curiam). The police 
went to the rooming house without a warrant on a tip from a previously reliable in
formant that narcotics were being sold in one of the rooms, arrested several known 
users who were leaving the building, and proceeded to the room, observing Perkins 
through the open door. 432 F.2d at 613-14; see United States v. Perkins, supra.

96 432 F.2d at 613 n.l (Bazelon, C.J., dissenting); see United States v. Perkins, 286 F. 
Supp. 259, 260 (D.D.C. 1968), aff'd, 432 F.2d 612 (D.C. Cir. 1970) (per curiam). Notice was 
given before the entry for arrest, and the defense conceded that probable cause 
existed by the time of the entrance. See United States v. Perkins, supra at 261.

97 432 F.2d at 612, 614 (Bazelon, C.J., dissenting); see United States v. Perkins, 286 
F. Supp. 259, 261 (D.D.C.), aff'd, 432 F.2d 612 (D.C. Cir. 1970) (per curiam).

98 432 F.2d at 612; United States v. Perkins, 286 F. Supp. 259, 264 (D.D.C. 1968), 
aff'd, 432 F.2d 612 (D.C. Cir. 1970) (per curiam). Judge Youngdahl held that notice 
would serve no useful purpose since no one would hear it, or if it was heard, it would 
necessarily increase the possibility of escape. Id. at 263.

99See United States v. Perkins, 286 F. Supp. 259, 263 (D.D.C. 1968), aff'd, 432 F.2d 612 
(D.C. Cir. 1970) (per curiam). See also Sabbath v. United States, 391 U.S. 585, 589 (1968).
I" 389 U.S. 346 (1967).
101 432 F.2d at 615 (Bazelon, C.J., dissenting). Katz held that the fourth amendment 

protects people and not simply areas. 389 U.S. at 351. Judge Bazelon did not actually 
reach the contentions of section 3109, raising instead certain constitutional problems he 
saw in the case. He argued that it would constitute an invidious classification to hold 
section 3109 applicable only to those apartments with locks or guards, since most inner 
city residents in rooming houses have neither. 432 F.2d at 614-15 & n.l 3, citing Griffin v. 

Chief Judge Bazelon dissented, maintaining that the privacy concept 
of Katz v. United States™ required that the police obtain a warrant.1"1 
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However, the opinion relied on by the majority merely hints that the 
nature of the building is not dispositive of the question whether an area 
is within the curtilage.102 Perkins emphasizes that each case will require 
a determination of whether police action has violated privacy justifiably 
relied upon by one complaining of an illegal search.103 *

Illinois, 351 U.S. 12 (1956). It is not clear that the majority opinion makes this classifi
cation since Judge Youngdahl’s opinion, which the court adopted, relies heavily on the 
pointlessness of requiring officers to knock on hotel lobby doors. United States v. 
Perkins, 286 F. Supp. 259, 263-64 (D.D.C. 1968), aff'd, 432 F.2d 612 (D.C. Cir. 1970) 
(per curiam).

102 Judge Youngdahl concluded that there was no unreasonable invasion of defen
dant’s fourth amendment right to privacy. United States v. Perkins, 286 F. Supp. 259, 
263 (D.D.C. 1968), aff'd, 432 F.2d 612 (D.C. Cir. 1970) (per curiam); see, e.g., Katz v. 
United Stares, 389 U.S. 347, 351-53 (1967); United States v. White, 405 F.2d 838, 843 (7th 
Cir.) (cn banc), cert, granted, 394 U.S. 957 (1969) (No. 1024, 1969 Term; renumbered 
No. 46, 1970 Term); Wattenburg v. United States, 388 F.2d 853, 857-58 (9th Cir. 1968).

103 United States v. Perkins, 286 F. Supp. 259, 263-64 (D.D.C. 1968), aff’d, 432 F.2d
612 (D.C. Cir. 1970) (per curiam). Judge Youngdahl also relied on the peacefulness of 
the entry. Id. at 263; cf. Dorman v. United States, F.2d , (D.C. Cir. 1970)
(per curiam). Judge Youngdahl also relied on the peacefulness of the entry. Id. at 
(en banc), discussed in notes 41-58 supra and accompanying text. Thus, the court’s con
clusion that notice is not required would seem to be equally applicable to an entry into an 
apartment building with a guard or a locked door if entry were gained by subterfuge 
rather than force. See, e.g., Smith v. United States, 357 F.2d 486, 488 n.l (5th Cir. 1966) 
(police posed as phone repairman); Dickey v. United States, 332 F.2d 773, 778 (9th 
Cir.), cert, denied, 379 U.S. 948 (1964) (ruse does not constitute “breaking”); Jones 
v. United States, 113 U.S. App. D.C. 14, 17, 304 F.2d 381, 384, cert, denied, 371 U.S. 
852 (1962) (using janitor to bring defendant to the door allowing police to establish 
identity).

io-* 426 F.2d 1257 (D.C. Cir. 1970) (MacKinnon, J.; Miller & Wright, JJ.)
105 Jd. at 1262-63; see, e.g.. Miller v. United States, 357 U.S. 301, 310 (1958) (officer 

must be “certain” notice would be “useless”); Chappell v. United States, 119 U.S. App. 
D.C. 356, 358-59, 342 F.2d 935, 937-38 (1965) (seeing uniformed policeman constitutes 
sufficient notice); Hair v. United States, 110 U.S. App. D.C. 153, 155, 289 F.2d 894, 896 

1961) (flight of suspect does not make it “certain” that notice would be useless 
gesture). Where the officers are virtually certain that the suspect already knows their 
purpose, notice is not required. See Miller v. United States, 357 U.S. 301, 310 (1958).

106426 F.2d at 1261-63. Bosely had been identified by the complaining witness (who 
knew Bosely personally) as the man who had raped her. Id. at 1258-59.

107 Id. at 1259. The court concluded from the testimony that the police knocked twice 
on Bosely’s door prior to entering, and while it is not entirely clear from the record, 
it appears that the court accepted as fact the finding that Bosely’s door was open and 
did not require the added force of police knocking. Id. at 1262-63.

In Bosely v. United States™*  the court expanded the existing exception 
governing situations where giving notice would be a “useless gesture.” 105 
The police had sufficient probable cause to arrest Bosely, and went to 
arrest him at his apartment.106 When they knocked on his partially 
opened door, the police were unable to elicit a response.107 However, 
since Bosely could be seen inside, lying asleep on a couch, the officers 
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entered and immediately awakened appellant and informed him of their 
intent to arrest him because of the complainant’s accusations of rape.108 
The court found the police conduct was the most practical available,109 
and concluded that any further attempt at notice would have been only 
a useless gesture.110

108 Id. After being awakened, Bosely made certain incriminating statements which he 
later sought to suppress. Id. at 1259-60; see notes 123-28 infra and accompanying text. 
After arrest, Bosely was taken to the police station and his clothing and person were 
examined, further incriminating him. 426 F.2d at 1259 & n.3. The court avoided the 
question of whether or not the evidence gathered in this type of search could be 
tainted fruit of an unannounced entry, by concluding that the entry was proper. Id. at 
1262 n.8.

100 id. at 1263.
n° Id. at 1262-63. The court concluded that any further knocking or verbal an

nouncement would not have awakened Bosely. Id. One commentator has suggested that 
the notice requirement in all cases is, if not a useless gesture, insignificant except for its 
protection against forcible police entry. See Blakey, supra note 86, at 556-58.

in 357 U.S. 301 (1958).
H2 In Miller, however, the Court merely set forth the possibility that in an appro

priate situation the gesture would be useless. The police knocked on Miller’s door and 
identified themselves, but not their purpose. When Miller tried to slam the door shut, 
the police broke in. The Court refused to find that knowledge of the police purpose 
could be implied from the facts and reversed Miller’s conviction. Id. at 311.

H3 The statutory language of the notice requirement is easily amenable to the 
“useless gesture” rule of Miller, since the statute allows the police to break in if the 
suspect already has notice of the police authority or purpose. 18 U.S.C. § 3109 (1964). 
However, the facts in Bosely, unlike those in Miller, do not imply that the suspect had 
notice of either the authority or purpose of the police, since his lack of consciousness 
was the justification for the intrusion. 426 F.2d at 1263; see note 112 supra.

H4 § 210(a), 84 Stat. 630, to be codified as D.C. Code Ann. § 23-591 (c) (2) (D).
115 The Bosely case was cited by the conference committee as authority for the defi

nition of “useless gesture.” H.R. Rep. No. 91-1303, 91st Cong., 2d Scss. 237 (1970). The 
original House bill contained five separate exceptions to the announcement rule, one of 
which was an undefined exception for useless gestures. H.R. 16196, 91st Cong., 2d 
Sess., § 209(a), tit. 23 § 591 (c) (l)-(5) (as reported out Mar. 13, 1970). Thus, until 
Bosely (decided while H.R. 16196 was in committee) useless gesture was undefined; 
Congress has subsequently defined it to include the requirements set forth by the 
Supreme Court in Miller and by the D.C. Circuit in Bosely. H.R. Rep. No. 91-1303, 
91st Cong., 2d Sess. 237 (1970).

The useless gesture concept was suggested by the Supreme Court in 
Miller v. United States111 to eliminate technical notice requirements 
where effective notice had already been given.112 Bosely clearly expands 
the Miller concept.113 The useless gesture exception has been codified 
in the D.C. Court Reform and Criminal Procedure Act of 1970,114 and 
Bosely already has become the basis of definition115 for a dangerously 
ambiguous term by limiting the useless gesture exception to cases where 
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the police are virtually certain that further attempts at notice would be 
useless.116

116 See, e.g., Miller v. United States, 357 U.S. 301, 310 (1958); Der Garabedian v. 
United States, 372 F.2d 697, 700 (5th Cir. 1966); Hair v. United States, 110 U.S. App. 
D.C. 153, 155, 289 F.2d 894, 896 (1961).

117 See Note, The United States Court of Appeals for the District of Columbia 
Circuit: 1967-1968 Term, 57 Geo. L.J. 308, 324-27 (1968) [hereinafter cited as Circuit 
Note: 1967-1968 Term].

118 384 U.S. 436 (1966).
119 Custodial interrogation is defined as questioning initiated by police after a person 

has been deprived of his freedom in a significant way. Id. at 444; see Orozco v. 
Texas, 394 U.S. 324, 327 (1969); Escobedo v. Illinois, 378 U.S. 478, 490-91 (1964); 
Allen v. United States, 129 U.S. App. D.C. 61, 63-64, 390 F.2d 476, 478-79 (1968); 
Hicks v. United States, 127 U.S. App. D.C. 209, 213, 382 F.2d 158, 162 (1967). See 
generally Graham, What is “Custodial Interrogation?”: California's Anticipatory Ap
plication of Miranda v. Arizona, 14 U.C.L.A.L. Rev. 59 (1966).

Miranda is equally applicable in excluding statements which are directly incriminating 
(inculpatory) and those which are used collaterally to impeach testimony or otherwise 
adversely affect a defense, even if these latter statements are exculpatory in form. 384 
U.S. at 477; see Proctor v. United States, 131 U.S. App. D.C. 241, 243, 404 F.2d 819, 
821 (1968); Blair v. United States, 130 U.S. App. D.C. 322, 327, 401 F.2d 387, 392 (1968).

r-0 Miranda requires that a person in custody must be warned of his right to remain 
silent, that any statements made can be used against him, that he has the right to 
consult with an attorney and have the attorney present during questioning, and that 
an attorney will be appointed for him if he cannot afford one and desires an attorney’s 
presence. 384 U.S. at 467-69, 472-73. All four warnings must be given, and it must 
be made clear that the individual has the right to have counsel present during the 
interrogation itself. Id. at 467-70; see Montoya v. United States, 392 F.2d 731 (5th Cir. 
1968); People v. Bolinski, 260 Cal. App. 2d 705, 67 Cal. Rptr. 347 (Dist. Ct. App. 1968).

Since the Miranda warnings entail constitutional mandates, waiver will not be pre
sumed from silent acquiesencc, but must be affirmatively asserted. 384 U.S. at 475-76; 
see Frazier v. United States, 136 U.S. App. D.C. 180, 419 F.2d 1161 (1969); United 
States v. Nielson, 392 F.2d 849 (7rh Cir. 1968); United Stares v. Hayes, 385 F.2d 375 
(4th Cir. 1967).

CONFESSION AND IDENTIFICATION SUPPRESSION

Confession Suppression

The Miranda-Escobedo Rule. This term the court continued to
construe strictly117 118 the rule in Miranda v. Arizona113 that statements 
secured during a period of custodial interrogation119 cannot be admitted 
into evidence unless proper warnings are given to the accused and his 
rights have been knowingly waived.120 However, no warning is re
quired during the investigatory stage, and even after the investigation 
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has focused on a particular suspect,121 volunteered statements unsolicited 
by the police are admissible.122 123

121 384 U.S. at 478; see, e.g., Allen v. United States, 129 U.S. App. D.C. 61, 64, 390 
F.2d 476, 479 (1968); Hicks v. United States, 127 U.S App. D.C. 209, 382 F.2d 158 
(1967); State v. Saunders, 102 Ariz. 565, 435 P.2d 39 (1967). Probable cause is generally 
required before a suspect may be custodially interrogated. Miranda v. Arizona, 384 
U.S. 436, 482 (1966). A limited degree of custodial interrogation may be justified, 
however, where the police have a reasonable suspicion that a crime is about to be 
committed. State v. Lane, Wash. , 467 P.2d 304 (1970); see Terry v. Ohio, 
392 U.S. 1, 21, 27 (1968). Although the Supreme Court has not yet had a suitable 
occasion to define the permissible scope of custodial interrogation conducted without 
probable cause, it has expressed its willingness to meet the issue. See Morales v. People, 
396 U.S. 102, 104-06 (1969). See generally Note, Criminal Law—Probable Cause—Deten
tion Upon Reasonable Suspicion for Brief Period of Time Upheld If Suspect Is In
formed of Fifth and Sixth Amendment Rights, 44 Notre Dame Lawyer 488 (1969); 
see notes 162-65 infra and accompanying text; cf. Camara v. Municipal Court, 387 U.S. 
523, 535, 537-38 (1967) (balancing test allowing compelled interrogation without usual 
probable cause for administrative violations).

122 Miranda v. Arizona, 384 U.S. 436, 478 (1966). Although the example used by 
Court in Miranda involved a person voluntarily entering a police station to confess 
a crime, lower courts have consistently held the warning unnecessary in arrest situations 
when the police have not asked any questions. See, e.g., People v. Belving, 80 Cal. 
Rptr. 382 (Dist. Ct. App. 1969); State v. Gosscr, 50 N.J. 438, 236 A.2d 377, cert, denied, 
390 U.S. 1035 (1967); People v. Torres, 21 N.Y.2d 49, 233 N.E.2d 282, 286 N.Y.S.2d 264 
(1967).

123 426 F.2d 1257 (D.C. Cir. 1970) (MacKinnon, J.; Miller & Wright, JJ.).
iztld. at 1261; see note 122 supra. The court reached a similar conclusion in United 

States v. McNeil, where the defendant was arrested for assault with a dangerous 
weapon and, after being given the Miranda warnings, immediately asserted that he 
had a right to protect his home. F.2d (D.C. Cir. 1969) (Robinson, J.; Prettyman, 
J.; Burger, J., not participating). The court concluded that there was sufficient 
evidence for the trial court to find that the alleged statements were “wholly un
solicited” and therefore volunteered. Id. at

125 426 F.2d at 1259.
Wld. at 1260. Bosely stated that he had gone drinking that evening, come home, 

and gone to bed. Id. The arresting officer was allowed to testify as to this statement. 
Id. at 1259-60.

127 Id. at 1259. The court rejected the Government’s contention that Miranda was 
inapplicable to a statement used for the limited purpose of discrediting appellant’s 
consent defense, concluding that the introduction of this exculpatory statement was 
encompassed by Miranda. Id.-, see note 119 supra.

128 id. at 1261.

In Bosely v. United States125 the court found a statement made prior 
to any police questioning to have been volunteered.124 The police in 
Bosely had entered the defendant’s apartment, awakened him, and in
formed him of their intention to arrest him for rape.125 Bosely im
mediately asserted that he had not seen the complaining witness that 
evening,126 but at trial he defended on the ground of consent.127 The 
court held that since the statement was a spontaneous denial of guilt, 
it was not the result of custodial interrogation.128
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An effective waiver of Miranda rights must be made “voluntarily, 
knowingly, and intelligently,” 129 and an extremely heavy burden is 
placed on the government to establish that a defendant has properly 
waived them.130 This burden was met in Mitchell v. United States,131 
where the statement in question was uttered immediately after the 
warnings were given.132 Although no express waiver was secured,133 
the court implied a waiver, relying mainly134 135 on three facts: (1) the 
statements were given immediately after the warnings, under circum
stances indicating that the suspect was aware of his right not to speak;138

129 Miranda v. Arizona, 384 U.S. 436, 444 (1966); see note 120 supra. But see 
Medalie, Zeitz & Alexander, Custodial Police Interrogation in Our Nation's Capital: 
The Attempt to Implement Miranda, 66 Mich. L. Rev. 1347 (1968).

130 384 U.S. at 475. A lengthy in-custody interrogation raises an inference that the 
suspect did not validly waive his rights. Id. at 476; see Carnley v. Cochran, 369 U.S. 
506, 516 (1962); Glasser v. United States, 315 U.S. 60, 70 (1942). The fact that some 
statements were voluntarily given does not prevent the suspect from asserting his 
right to remain silent at any subsequent time. 384 U.S. at 475-76; see Pettyjohn v. 
United States, 419 F.2d 651 (D.C. Cir. 1969), cert, denied, 397 U.S. 1058 (1970).

131 F.2d (D.C. Cir. 1970) (MacKinnon, J.; Miller & Wright, JJ.).
132 Id. at . Mitchell was originally interrogated as a witness in connection with 

the shooting of one of his associates, at which time he stated that he had found the 
body after the shooting. Id. at . An anonymous phone call implicating Mitchell 
prompted the police to question him further, at which time Mitchell was given the 
Miranda warnings. He then stated that the gun had accidentally fired while being 
cleaned. Id. at . At trial, Mitchell testified that he fired to scare the deceased 
but slipped as the gun discharged, and both prior oral statements were admitted to 
impeach this testimony. Only the introduction of the second prior statement was com
plained of in Mitchell’s motion to suppress. Id. at

133 Id. at . Mitchell made no express oral statement of waiver, and made his 
statement before the police asked him if he wanted to waive his rights. Id. at . The 
court also implied a waiver in United States v. McNeil, where statements volunteered 
before Miranda warnings were given were repeated several times after the warnings.

F.2d , (D.C. Cir. 1969) (Robinson, J.; Prettyman, J.; Burger, J., not
participating); see note 124 supra.

134 Id. at . The court acknowledged that Miranda prohibited inferring an effec
tive waiver from the mere fact that a confession is obtained, but concluded that the 
inference is permissible where the suspect is aware of his right not to speak at the time 
he confesses. Id.-, see Miranda v. Arizona. 384 U.S. 436, 476-77 (1966). See generally 
Comment, Waiver of Rights in Police Interrogation: Miranda in the Lower Courts, 36 
U. Chi. L. Rev. 413 (1968). Since courts will infer that no effective waiver was given 
where a lengthy interrogation has taken place, inverse logic would seem to permit an 
inference of waiver from statements made immediately after warnings have been given 
and before the interrogation has actually started. See note 130 supra.

135 F.2d at ,
138 Id. at . Mitchell had been in trouble before and had previously consulted

with lawyers. Id. at

(2) the suspect’s background and experience indicated knowledge of 
his rights;136 * and (3) there was no evidence indicating that appellant 
was not cognizant of his rights or any impropriety on the part of the 
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Dolice.137 The court distinguished Frazier v. United States,138 139 decided 
ast term, where an express waiver was given but the surrounding cir

cumstances nevertheless indicated that the defendant did not understand 

137 id.
138 136 U.S. App. D.C. 180, 419 F.2d 1161 (1969).
139 Id. at 187, 419 F.2d at 1168. Although Frazier had allegedly signed a waiver

card, the court concluded from his insistence that police not take notes that he was 
confused and had not understood his rights regardless of his formal declarations. 
ld.\ see Mitchell v. United States, F.2d , (D.C. Cir. 1970); Circuit Note:
1968-1969 Term 99-100. But see Pettyjohn v. United States, 136 U.S. App. D.C. 69, 
419 F.2d 651 (1969), cert, denied, 397 U.S. 1058 (1970) (defendant’s unwillingness 
to make typewritten statement did not affect Miranda waiver).

140 388 U.S. 218 (1967).
Ki 388 U.S. 263 (1967).
142 The Supreme Court held in Wade that an identification confrontation is a 

“critical stage” of the accusatorial process during which the sixth amendment en
titles a defendant to assistance of counsel. 388 U.S. at 236-37. In Gilbert, it was 
further stated that only a per se exclusionary rule would sufficiently assure respect 
for this right. 388 U.S. at 273; see Read, Lawyers at Lineups: Constitutional Neces
sity or Avoidable Extravagance?, 17 U.C.L.A.L. Rev. 339 (1969); Comment, The 
Right to Counsel at Lineups: Wade and Gilbert in the Lower Courts, 36 U. Chi. L. 
Rev. 830 (1969); Circuit Note: 1968-1969 Term 104-05 & nn.119-23.

143 388 U.S. 293 (1967).
144 Id. at 302. Under the due process clause, a particular identification is mea

sured by the “totality of the circumstances.” Id. The Supreme Court recently held 
that the Constitution makes the right to counsel applicable to a preliminary hearing 
in a state court. Coleman v. Alabama, 399 U.S. 1, 9-10 (1970). Chief Justice Burger 
nonetheless contended that the Court improperly “bootstrapped” itself into this 
holding from previous cases and that the words of the Constitution neither require 
nor contemplate such a result. Id. at 22 (Burger, C.J., dissenting).

145 Mason v. United States, 134 U.S. App. D.C. 280, 414 F.2d 1176 (1969); Solomon 
v. United States, 133 U.S. App. D.C. 103, 408 F.2d 1306 (1969); United States 
v. Allen, 133 U.S. App. D.C. 84, 408 F.2d 1287 (1969); Russell v. United States, 
133 U.S. App. D.C. 77, 408 F.2d 1280, cert, denied, 395 U.S. 928 (1969); see Circuit 
Note: 1968-1969 Term 106-09.

his ri

Identification Suppression

In United States v. Wade140 and Gilbert v. California,141 the Supreme 
Court recognized the right of accused persons to the assistance of counsel 
during certain pretrial identification confrontations.142 In Stovall v. 
Denno,143 the Court announced that, although Wade and Gilbert were 
limited to prospective application, an identification would still be subject 
to suppression if so conducted as to constitute a denial of due process.144 
During the last term, only four of 25 confrontation cases concerned 
situations occurring after PTzziZe;145 this term, however, Wade governed 
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most physical confrontations with Stovall being utilized primarily in 
photographic identification cases.146 *

14G The issue of suggestiveness is only reached where it is found that the de
fendant was not deprived of his automatic right to counsel during the identification. 
Long v. United States, 424 F.2d 799, 802 (D.C. Cir. 1969); see United States v. 
Greene, 429 F.2d 193, 196-97 (D.C. Cir. 1970).

H7 134 U.S. App. D.C. 280, 414 F.2d 1176 (1969).
H8 Id. at 285, 414 F.2d at 1181; see Comment, supra note 142, at 835-46; Circuit Note: 

1968-1969 Term 107-08. But cf. State v. Gilpin, Utah , 466 P.2d 834 (1970) 
(prearranged confrontation between witness and suspect who was testifying at 
another trial not so suggestive as to require reversal when witness not informed that 
suspect was present).

149426 F.2d 1191 (D.C. Cir. 1969) (per curiam) (Wright & Robinson, JJ.; Robb, 
J., dissenting). The facts in York were quite similar to those in Mason. The Govern
ment had arranged for the witness to view the suspect as he sat in a courtroom 
of the Court of General Sessions. Id. at 1192. In Mason, the viewing took place 
in a courtroom where defendant was awaiting a preliminary hearing. Mason v. 
United States, 134 U.S. App. D.C. 280, 281, 414 F.2d 1176, 1177 (1969).

150426 F.2d at 1192 & n.7. It is not clear from the record whether appellant’s counsel 
was with him in the courtroom. The court noted that “even if he wras, it is apparent 
that, without knowledge of the observation, counsel would not have been able 
to protect him.” Id.-, see Mason v. United States, 134 U.S. App. D.C. 280, 284-85, 414 
F.2d 1176, 1180-81 (1969). In United States v. Moss, the Third Circuit found no 
requirement of counsel or necessity to establish an independent source when the 
witness was taken into court and observed the appellant entering the courtroom 
for another case. 410 F.2d 386, 387 (3d Cir. 1969).

151 United States v. Greene, 429 F.2d 193 (D.C. Cir. 1970) (McGowan, J.; Wright, 
J.; Robb, J., concurring); Long v. United States. 424 F.2d 799 (D.C. Cir. 1969)

Leventhal, J.; McGowan, J.; Bazelon, C.J., dissenting in part); Hawkins v. United 
States, 420 F.2d 1306 (D.C. Cir. 1969) (per curiam) (McGow'an & Robinson, JJ.; 
Prettyman, J., concurring).

152 The appellant in Hawkins was arrested for another robbery two days after 
the tourist home robbery for which he was tried, taken to a stationhouse, and viewed 
by the tourist home night clerk without benefit of a lineup or counsel. Hawkins v. 
United States, 420 F.2d 1306, 1307 (D.C. Cir. 1969) (per curiam) (McGowan & 
Robinson, JJ.; Prettyman, J., concurring).

In Long, the detective handling the complaint contacted the victim and appellant’s 

Further Development of Wade. In Mason v. United States,141
a case decided last term, the court of appeals held that the Wade counsel 
requirement extended not only to lineups, but also to identifications 
made at a preliminary hearing.148 * In United States v. York,142 the court 
this term expanded Mason to the analogous situation of pretrial court
room identifications, condemning this procedure regardless of whether 
counsel was present unless notice was given or other safeguards were 
provided.150

In three other cases this term151 the court also used Mason to establish 
a rigid rule requiring the presence of counsel at police station confronta
tions.152 The court observed that Mason permitted no exception to the 
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requirement that counsel be present at identifications made at a pre
liminary hearing and noted that “[tjhere would be even less basis for 
an exception from Wade for an identification occurring in a police 
squad room.” 153

mother, asking them to report to the robbery squad headquarters. Appellant’s mother 
was asked to bring her son, and was told she had a right to bring a lawyer. The 
detective had planned to “have an impromptu lineup” to eliminate appellant as a 
suspect; however, appellant was identified as the assailant. Long (Anthony) v. United 
States, 424 F.2d 799, 801-02 (D.C. Cir. 1969) (Leventhal, J.; McGowan, J.; Bazelon, C.J., 
dissenting in part).

In Greette, the witness to the robbery of a dry cleaning shop had tentatively 
identified the appellant. To verify the identification, the police issued a “summons” 
to the appellant and to the witness, requiring them to appear at the United States 
Attorney’s Office. Upon entering the room to which he was ordered to report, the 
witness saw 10 or 12 men standing around and immediately recognized appellant. 
United States v. Greene, 429 F.2d 193, 195 (D.C. Cir. 1970) (McGowan, J.; Wright, 
J.; Robb, J., concurring).

153 Long (Anthony) v. United States, 424 F.2d 799, 802-03 (D.C. Cir. 1969); see 
People v. Smith, 4 Cal. App. 3d 41, 45-46, 84 Cal. Rptr. 229, 232-33 (Dist. Ct. App. 
1970) (“critical stage” requires counsel at police station lineup); Note, Due Process 
Considerations in Police Sho'wup Practice, 44 N.Y.U.L. Rev. 377, 390-92 (1969).

154 See Circuit Note: 1968-1969 Term 107-08.
155 424 F.2d 799 (D.C. Cir. 1969) (Leventhal, J.; McGowan, J.; Bazelon, C.J.. 

dissenting in part).
^Qld. at 802-03; accord, United States v. Greene, 429 F.2d 193, 195-96 (D.C. 

Cir. 1970).
157 Several jurisdictions limit automatic exclusion due to the absence of counsel 

only to confrontations occurring after indictment. See, e.g., State v. Bocns, 8 Ariz. 
App. HO, 112, 443 P.2d 925, 927 (1968); People v. Palmer, 41 Ill. 2d 571, 572, 244 
N.E.2d 173, 175 (1969); Buchanan v. Commonwealth, 210 Va. , 173 S.E.2d 792, 794 
(1970).

158 424 F.2d at 802. The court went on to state that “[¡Indeed, the more informal 
the confrontation procedure, the greater is the danger of suggestivencss, and the 
greater the difficulty of ascertaining at trial the facts of the ‘confrontation.’ ” Id. But 
cf. People v. Cesarz, 44 Ill. 2d 180, 255 N.E.2d 1 (1969) (no prejudice or Wade 
requirement of counsel where witness viewed defendant at crowded swimming pool 
at suggestion of police).

The D.C. Circuit has taken steps to protect the accused in confrontation situations 
since Wade. Wade involved a defendant in custody after indictment; Mason extended 
the right of counsel to a confrontation after arrest but prior to indictment, and Long 
extended the right of counsel to a confrontation before arrest. From this develop

An unresolved Wade question has been the degree of custody which 
triggers its protections.154 155 Facing this problem in Long (Anthony) v. 
United States,™ the court quickly disposed of the Government’s con
tention that only upon arrest or indictment is there a basis for the sixth 
amendment right to counsel.156 Resolving any doubts about the scope 
of Wade, the court held that while Wade arose in the context of a 
formal post-indictment lineup, its rationale applies equally to informal, 
pre-arrest confrontations157 wherever or however they occur.158
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Special Problems under the Wade Rule. Despite these exten
sions and the court’s unwillingness to weaken Wade rights, the court has 
recognized the problems police face in verifying tentative identifica
tions.159 Thus, although the court in Long {Anthony) v. United States1™ 
felt compelled to reverse in light of the precepts of Wade, it accepted 
the good motives of the police in trying to identify appellant positively 
or release him following informal confrontations at police headquar
ters.161 This recognition of police difficulties is an acknowledgement 
that rigid prophylactic rules prevent any meaningful balancing of the 
individual’s right to privacy and the public's interest in crime preven
tion. The Supreme Court has dealt with similar problems in other areas 
of the law, holding that probable cause to arrest is not indispensable for 
every conceivable police restraint of personal liberty162 and suggesting 
in dicta163 that where certain special factors164 and judicial supervision 

ment of the case law, however, it should not be assumed that it is impossible to 
have an admissible identification confrontation without counsel following arrest. 
See Russell v. United States, 133 U.S. App. D.C. 77, 408 F.2d 1280, cert. denied, 395 
U.S. 928 (1969) (prompt on-the-scene confrontation); notes 182-96 infra and accom
panying text.

159 The court stated this term that what is needed is “some creative legal thinking 
on the subject of how a policeman should proceed under these circumstances.” 
United States v. Greene, 429 F.2d 193, 197 (D.C. Cir. 1970). The problem is essentially 
one of verifying a tentative identification where there is insufficient evidence to con
stitute probable cause for arrest, but where the police reasonably believe that the 
suspect is the individual who committed the offense. The difficulty has been recog
nized by courts considering the issue of identification. Id.; see Comment, Regulation 
and Enforcement of Pre-Trial Identification Procedures, 69 Colum. L. Rev. 1296 
(1969).

160 424 F.2d 799 (D.C. Cir. 1969) (Leventhal, J.; McGowan, J.; Bazelon, C.J., dis
senting in part).

161 Id. at 803. The court expressly disavowed any implication that the police 
were “purposefully attempting to circumvent the requirements of Wade.” Id.

162 Terry v. Ohio, 392 U.S. 1 (1968). The basis of Terry was the need for im
mediate police action to protect themselves and other citizens in “suspicious” circum
stances. Id. at 20-27.

163 Davis v. Mississippi, 394 U.S. 721, 727-28 (1969). Davis was picked up in a 
general dragnet of young men during investigation of a rape in Meridian, Mississippi. 
Fie was convicted on the basis of fingerprints obtained as a result of the illegal 
draffnet. The Court rejected the state’s argument that detention during the investi
gatory stage of a criminal prosecution did not require probable cause, stating that 
such a contention was “fundamentally to misconceive the purposes of the Fourth 
Amendment.” 7J. at 726. The Court concluded that “fdjetentions for the sole purpose 
of obtaining fingerprints are no less subject to the constraints of the Fourth Amend
ment” than other detentions. Id. at 727.

164 The Court mentions several factors which might incline it favorably toward 
the use of such procedures: 1) detention would be allowed only under “narrowly 
defined circumstances;” 2) the detention must be capable of being terminated quickly 
and without a serious intrusion on personal security (such as interrogation or
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are present, a suspect could be compelled to submit to fingerprint ex
aminations without a showing of probable cause.165

Another recurring Wade problem is the difficulty which lack of in
formation about informal pretrial identifications can cause jurors.166 
searches); 3) the procedures must be inherently reliable, effective “crime-solving 
tools,” and methods of preventing police abuse must be capable of being fashioned; 
and 4) the procedures and detention must be capable of being implemented con
veniently and without surprise. Id. at 727-28. The underlying rationale of the 
Court’s factors is minimizing unfair suggestiveness and appears particularly applica
ble to police verification of tentative eye-witness identifications. Meeting the Court’s 
first factor, such verifications would be permitted only in limited situations—only 
after a photographic or other identification. The Court’s second consideration could 
be satisfied by permitting the detention for verification to include only a visual in
spection by the victim. Since such verification is often the only way to determine if a 
suspect is the real culprit and since the protections of a lineup can be used to 
insure reliability of a witness’ verification and prevent police abuse, the third factor 
set forth by the Court could effectively be satisfied. Finally, the Court’s last factor 
could be ensured by giving a person tentatively identified notice of the proposed 
verification and a chance to voluntarily come in, and records of such verifications 
could be preserved as easily as other lineup records.

The Court’s suggestion rests on cases which have permitted evidence of identifying 
physical or body characteristics to be taken without violation of the fourth, fifth, sixth, 
or fourteenth amendments. See Gilbert v. California, 388 U.S. 263, 266 (1967) (hand
writing exemplar); United States v. Wade, 388 U.S. 218, 222-23 (1967) (speaking 
for identification); Schmerber v. California, 384 U.S. 757, 765 (1966) (blood sample); 
Note, Constitutional Limitations on the Taking of Body Evidence, 78 Yale L.J. 1074 
(1969).

165 394 U.S. at 727-28; see note 164 supra. Significantly, federal legislation has been in
troduced which would adopt this suggestion in the form of judicial orders requiring 
suspects to appear briefly to participate in identification procedures after a showing that 
there is “reasonable cause” to believe that an offense has been committed, that procure
ment of the physical evidence may contribute to identification of the party committing 
the crime, and that the evidence cannot otherwise be legally obtained. See S. 3563, 91st 
Cong., 2d Sess. (1970) (introduced by Senator Hruska at request of the Attorney Gen
eral). S. 3563 would require a brief appearance, under court order, by suspects in 
criminal cases and specifically includes lineups among certain nontestimonial procedures 
which could be required. Id. §§ 3503(a), (i). A companion bill, S. 2997, provides for the 
issuance of a subpoena requiring the individual to appear before a specific U.S. Magistrate 
to have “identifying physical characteristics” examined, an example of this being 
for the purpose of a “comparative personal appearance.” S. 2997, 91st Cong., 1st Sess.

3507 (a), (d) (introduced by Senators McClellan, Allott, and Hruska).
Last year, the Colorado Supreme Court adopted a procedural rule similar to that 

in S. 2997 which, according to a Denver police official, not only facilitated police 
investigations but also raised police morale. Hearings on Anti-Crime Legislation 
Before the Sub comm. on Criminal Laws and Procedures of the Senate Comm. on 
the Judiciary, 91st Cong., 2d Sess. (1970) [Hearings as yet unpublished. Copy on 
file with Geo. L.J.]; cf. United States v. Hammond, 419 F.2d 166 (4th Cir. 1969) 
(court ordered lineup participation enforceable by contempt citation).

16G In a case decided last term, the court stated that the Government could 
introduce evidence of an untainted prior identification without hearsay objection. 
The court felt that the hearsay claim had little force in instances where the witness
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In United States v. Williams (Thomas)161 * * * * * 167 evidence of a valid pretrial 
identification was introduced at trial, but details of the identification 
were not admitted.168 During jury deliberation, the foreman sent a note 
to the court asking how the identification had been made. The judge 
instructed the jury that it would have to determine the case “as you re
call it and no additional information not in the record can be given to 
you.” 169 * The court in Williams outlines a satisfactory and conclusive 
solution to the problem, suggesting that the police conduct a formal 
Wade lineup whenever any other kind of pretrial identification is made. 
Noting that such a lineup would be admissible in evidence,176 the court 
stated that it would “go far towards assuaging the jurors’ obvious feel
ing that convicting on the basis of the routine in-court identification 
partakes too much of an act of faith rather than of informed reason.” 171

was available for cross-examination and that, in addition, juries in criminal cases 
are entitled to know more about the circumstances underlying a courtroom identifica
tion. Clemons v. United States, 133 U.S. App. D.C. 27, 40, 408 F.2d 1230, 1243
(en banc) (1968), cert, denied, 394 U.S. 964 (1969); see Eidson v. United States,
272 F.2d 684, 686 (10th Cir. 1959); United States v. Forzano, 190 F.2d 687, 689
(2d Cir. 1951); Bolling v. United States, 18 F.2d 863, 864 (4th Cir. 1927); 4 J. Wigmore, 
Evidence § 1130 (3d ed. 1940). Evidence of a pretrial identification which does not
conform with the standards of Wade or Stovall would, of course, continue to be 
inadmissible.

167 421 F.2d 1166 (D.C. Cir. 1970) (McGowan, J.; Wright & Robinson, JJ.).
™*ld. at 1167.

Id.
110 Id. at 1168.
171 /<./.; see United States v. Terry, 422 F.2d 704, 710 n.8 (D.C. Cir. 1970). In 

Terry the pre-trial identification was found to be tainted, and jury inquiries for 
details about the independent source for the in-court identification and whether any 
pre-trial identification was made were left unanswered by the trial judge. Id.

Even if the suspect is released on bail pending indictment, use of an “Adams 
order” would provide a means of securing his availability at a formal lineup for 
crimes with a similar modus operandi. See United States v. Allen, 133 U.S. App. 
D.C. 84, 85, 408 F.2d 1287, 1288 (1969); Adams v. United States, 130 U.S. App. D.C. 
203, 207-08, 399 F.2d 574, 578 79 (1968), cert, denied, 393 U.S. 1067 (1969).

172 United States v. Wade, 388 U.S. 218, 227 (1967).
173 See United States v. Allen, 133 U.S. App. D.C. 84, 408 F.2d 1287 (1969).

Allen indicated, but did not require, that police should advise the suspect’s counsel
in advance of the “names of the witnesses who would attend; the time, place and
nature of the crimes involved; and the descriptions of the suspect, if any, which the

The Wade Guarantee of Effective Counsel. While Wade an
nounced the right of an accused to have “effective assistance of counsel” 
at a lineup proceeding,172 lower courts have had to determine precisely 
what the Supreme Court intended by this phrase. The court of appeals 
has suggested a number of items which the Government could provide 
to assist defense counsel in performing his role at a formal lineup.173 * * In 
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Spriggs v. Wilson,114 the court elevated into a rule the suggestion made 
last term in United States v. Allen,115 that the Government provide 
defense counsel with any description of a suspect which may have 
been provided by a witness.* 175 176 Emphasizing that the mere presence of 
counsel at a confrontation does not provide the protection sought by the 
Supreme Court, the court summarily dismissed unsubstantiated govern
ment claims of inconvenience.177 However, in United States v. Kirby,178 
the court refused to overturn a decision in which the accused had been 
represented at a lineup by substitute counsel. Defense counsel had not 
received notice of the lineup and contended that the defect was not 
cured by the presence of substitute counsel.179 The court cited language 
in Wade which seems to contemplate the possible use of substitute 
counsel,180 and found this procedure sufficient to guarantee appellant's 
constitutional rights.181

witnesses had given to the police.” Id. at 86, 408 F.2d at 1289. Furthermore, the 
court suggested that defense counsel “might be allowed to have a role in setting up 
the lineup and proposing changes to avoid suggestive features.” Id.

In Long (Anthony) v. United States, a case decided this term, the court held 
that notification to a juvenile suspect’s mother that she had a right to bring counsel 
to the police station did not sufficiently inform appellant of his right to counsel 
or constitute a waiver on his part. 424 F.2d 799, 803 (D.C. Cir. 1969) (Leventhal, J.; 
McGowan, J.; Bazelon, C.J., dissenting in part); cf. Shioutakon v. District of Colum
bia, 98 U.S. App. D.C. 371, 375 n.26, 236 F.2d 666, 670 n.26 (1956); Williams v. 
Huff, 79 U.S. App. D.C 326, 327, 142 F.2d 91, 92 (1944). See generally Note, Waiver 
in the Juvenile Court, 68 Colum. L. Rev. 1149 (1968).

174419 F.2d 759 (D.C. Cir. 1969) (per curiam) (Bazelon, C.J., Wright & McGowan, 
JJ.).

175 133 U.S. App. D.C. 84, 86, 408 F.2d 1287, 1289 (1969); see note 173 supra.
176 J33 U.S. App. D.C. at 86, 408 F.2d at 1289; see United States v. Wade, 388 U.S. 

218, 237 (1967); Gilbert v. California, 388 U.S. 263, 271 (1967); ALI Model Code of 
Pre-Arraignment Procedure § A5.09 (Tent. Draft No. 1, 1968).

177 419 F.2d at 759.
178 427 F.2d 610 (D.C. Cir. 1970) (Leventhal, J.; Tamm & MacKinnon, JJ.).
179 Id. at 612.
180 Id. at 613, citing United States v. Wade, 388 U.S. 218, 237 (1967); see Mason 

v. United States, 134 U.S. App. D.C. 280, 284, 414 F.2d 1176, 1180 (1969). The 
Supreme Court suggested in Wade that substitute counsel might be adequate “where 
notification and presence of the suspect’s own counsel would result in prejudicial 
delay” and if the presence of substitute counsel served to “eliminate the hazards 
which render the lineup a critical stage for the presence of the suspect’s ovm 
counsel.” 388 U.S. at 237 (emphasis by the Court).

181 427 F.2d at 614-15. In another case, the appellant had not been indicted, nor had 
an attorney been appointed for him, but representation for him during a police 
lineup was provided by an attorney from the Legal Aid Agency. Appellant argued 
that his constitutional right to counsel at the lineup was not met by this “substitute 
counsel,” but the court rejected this argument and held the attorney’s presence sufficient 
to satisfy the constitutional requirements. United States v. Queen, F.2d , 
(D.C. Cir. 1970) (per curiam) (Wright, MacKinnon & Wilkey, JJ.); accord, State v.
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In Russell v. United States™2 a case decided last term, the court sig
nificantly restricted the potential scope of Wade by holding that the 
right to counsel was not applicable to prompt, on-the-scene identifica
tions.182 183 This exception has also been applied to identifications made 
shortly after the crime when the victims are taken to view the suspect 
within a short distance of the crime.184 * In United States v. Wilson 
(John)™*  appellant argued that the values protected by Wade are of 
such paramount importance that they should not be set aside even for 

Madden, 105 Ariz. 383, 465 P.2d 363 (1970).
After April 1969, Legal Aid Agency lawyers decided to represent only defendants 

to whom they were specifically assigned, thus making substitute counsel far less 
readily available at lineups. Current District of Columbia procedures require both 
the defendant and his attorney to attend the lineup. United States v. Kirby, 427 F.2d 
610, 614 (D.C. Cir. 1970).

Although effective assistance of appointed and retained counsel are usually governed 
by similar rules, one court has held that an accused with the means to employ his 
own counsel could not be required to accept a substitute. See English v. State, 8 Md. 
App. 330, 259 A.2d 822 (1969); cf. cases cited in notes 490-98 infra.

182 133 U.S. App. D.C. 77, 408 F.2d 1280 (1968), cert, denied, 395 U.S. 928 (1969).
183 Id. at 81, 408 F.2d at 1284. Relying on the Supreme Court’s suggestion that 

“countervailing policy considerations” might be advanced against the right to counsel, 
the court held that the significantly greater eyewitness reliability inherent in prompt 
confrontations and the desirability of immediately releasing innocent suspects were 
sufficient to remove prompt on-the-scene confrontations from the purview of Wade 
and Gilbert. Id. For a thorough discussion of the issues considered in Russell, see 
Circuit Note: 1968-1969 Term 106-07. See Comment, Right to Counsel at Scene-of- 
the-Crime Identifications, 117 U. Pa. L. Rev. 916 (1969).

Other jurisdictions have reached similar conclusions. See United States ex rel. 
Anderson v. Mancusi, 413 F.2d 1012 (2d Cir. 1969); State v. Boens, 8 Ariz. App. 110, 
443 P.2d 925 (1968); State v. Bratten, 245 A.2d 556 (Del. Super. Ct. 1968); Trask v. 
State, 247 A.2d 114 (Me. Sup. Jud. Ct. 1968); Commonwealth v. Bumpus, 354 Mass. 
494, 238 N.E.2d 343 (1968); State v. Thomas, 107 N.J. Super. 128, 257 A.2d 377 
(1969). Contra, Rivers v. United States, 400 F.2d 935 (5th Cir. 1968), quoting United 
Stares v. Wade, 388 U.S. 218, 251 (1967) (White, J., dissenting). The prompt, on-the- 
scene exception to the Wade rule is not necessary in those jurisdictions holding that 
the rule is applicable only to post-indictment identifications since the right to counsel 
would not yet have attached. See note 157 supra.

184 United States v. Miller, F.2d (D.C. Cir. 1970) (Bazelon, C.J.; Miller 
& MacKinnon, JJ.). “Our conclusion in Russell was based on ‘a general rule that it is 
not improper for the police immediately' to return a freshly apprehended suspect to 
the scene of the crime for identification by one who has seen the culprit minutes 
before.’ We see no reason to reach a different conclusion where, as here, the witness 
is brought to the suspect.” Id. at n.14 (citations omitted); see Martin v. Common
wealth, 210 Va. , 173 S.E.2d 792 (1970); cf. Jackson v. United States, 134 U.S. 
App. D.C. 18, 22, 412 F.2d 149, 153-54 (1969); Macklin v. United States, 133 
U.S. App. D.C. 139, 142, 409 F.2d 174. 177 (1969); United States v. Davis, 399 F.2d 
948, 950-51 (2d Cir.), cert, denied, 393 U.S. 987 (1968).

F.2d (D.C. Cir. 1970) (per curiam) (Fahy, Leventhal & Robb, JJ.).185
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prompt on-the-scene confrontations186 except in extraordinary circum
stances, such as those involving dying witnesses.187 The court declined 
to modify its previous position on this type of identification even though 
it acknowledged that such a confrontation is inherently suggestive be
cause it focuses on a single suspect.188

186 Id. at . Appellant Wilson was identified at the scene of the crime by the 
victims about 10 minutes after a holdup. The trial judge considered the circumstances 
of the confrontation and found nothing to render it unreasonably suggestive. Id.

187 See notes 527-34 infra.
188 F.2d at
189 388 U.S. 293. 301-02 (1967). The court must determine whether the confrontation 

conducted in each case “was so unnecessarily suggestive and conducive to irreparable 
mistaken identification” viewed in the totality of circumstances as to deprive appellant 
of due process of law. Id. at 302; see McRae v. United States, U.S. App. D.C. , 
420 F.2d 1283 (1969) (identification made four hours after offense and at place 
removed from scene of crime violated due process).

i" F.2d (D.C. Cir. 1970) (Bazelon, C.J.; Miller & MacKinnon, JJ.).
191 Id. Noting that the first witness had been unable to make an identification, 

and in light of all the evidence, the court found no indication of impermissibly 
suggestive circumstances. Id. at

192 F.2d (D.C. Cir. 1970) (per curiam) (Fahy, Leventhal & Robb, JJ.).
193 Id. at . The court had previously suggested in dictum that the Government 

should develop procedures designed to separate witnesses prior to and during con
frontation so as to avoid the danger of communication between witnesses in multi
witness lineups. United Stares v. Allen, 133 U.S. App. D.C. 84, 86-87, 408 F.2d 1287, 
1289-90 (1969); cf. Gilbert v. California, 388 U.S. 263, 270 n.2, 272-73 (1967).

This procedure of separating witnesses was followed in Miller, although perhaps 
inadvertently. Shortly after the arrest, one employee of the store confronted appel
lant at the site of the arrest but was unable to identify him. After the first witness 
left, the second witness was brought to the scene of the arrest and made a positive 
identification. The decision gives no explanation of the reason for following this 
procedure. United States v. Miller, F.2d , (D.C. Cir. 1970).

In considering confrontations occurring shortly after a crime, the 
trial court must determine whether due process standards as outlined 
in Stovall v. Denno are violated.189 In United States v. Miller1™ appellant 
was arrested approximately five minutes after the crime. Two witnesses 
were brought to the arrest scene, and one made an identification. The 
court held that under the totality of the circumstances the identification 
was not impermissively suggestive and did not violate due process.191

Although retaining the prompt identification exception, the court 
has made recommendations designed to minimize suggestiveness. In 
United States v. Wilson (John)1™ the court expressed concern over the 
fact that the two victims were together when they identified the appel
lant, recommending that, whenever feasible, each witness should stand 
alone when asked to make the identification.193 In two cases involving 
prompt on-the-scene identifications made without counsel, the court 
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noted the good conditions for observation as one factor weighed in al
lowing the identifications;194 this represents a modification of the court’s 
past rejection of any requirement that such identifications had to be 
particularly reliable.195 Such a change appears to limit future use of this 
exception and should prevent abuse of the inherent suggestiveness of 
such identifications.196

194 United States v. Miller, F.2d , (D.C. Cir. 1970); United States v.
Wilson (John), F.2d , (D.C. Cir. 1970).

195 See Russell v. United States, 133 U.S. App. D.C. 77, 81, 408 F.2d 1280, 1284, 
cert, denied, 395 U.S. 928 (1969).

196 If the court subsequently makes favorable conditions a prerequisite for use of an 
on-the-sccne identification, benefits achieved from the reliability of an identification 
shortly after the crime will be severely restricted. Cf. Russell v. United States, 133 
U.S. App. D.C. 77, 408 F.2d 1284, cert, denied, 395 U.S. 928 (1969); Wise v. United 
States, 127 U.S. App. D.C. 279, 383 F.2d 206 (1967), cert, denied, 390 U.S. 964 (1968). 
For a discussion of the inherent suggestiveness of such confrontations, see Circuit Note: 
1968-1969 Term 113-15.

197 427 F.2d 610 (D.C. Cir. 1970) (Leventhal, J.; Tamm & MacKinnon, JJ.). See 
generally 4 U. Rich. L. Rev. 331 (1970).

198 427 F.2d at 612.
199 Id.; see Miranda v. Arizona, 384 U.S. 436 (1966). Appellant also argued that the 

factors making a lineup a “critical stage” should apply equally to photographic 
identifications in view of the opportunities for secrecy, the danger of suggestion, 
and the difficulties of reconstruction inherent in photographic identifications. 427 
F.2d at 612.

200 427 F.2d at 612. Any expansion of the right of counsel to photographic identifica
tions would require consideration of its application to at least three situations: 
(1) where the police have no suspects; (2) where the investigation has narrowed 
the number of suspects, none of whom are in custody; and (3) where a suspect 
has actually been apprehended.

Application of Wade-Stovall to Photographic Identification.
The court this term was asked to extend the Wade doctrine to photo
graphic identification in United States v. Kirby ,197 Appellant in Kirby 
contended that the identification in his case was improper because it was 
made without counsel after the proceedings had reached the “accusa
tory” level.198 199 The court stated that, while the “accusatory” phase con
cept was used originally by the Supreme Court to define the need for 
counsel before police questioning, the concept has been abandoned since 
the Supreme Court’s decision in Miranda v. Arizona.™ While the court 
acknowledged the problems of fairness inherent in photographic identi
fications, it held that they should be resolved by determining whether 
each identification involves impermissible suggestiveness rather than 
applying a prophylactic rule requiring appointment of counsel for a 
suspect “who is not present at the time of identification, has not been 
arrested for or charged with the crime and is not in custody.” 200 The 
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court did not consider under what circumstances defendants in custody 
for the offense being investigated might be entitled to the appointment 
and presence of counsel at photographic identifications.201

In one case relied upon by appellant in Kirby, the court required counsel at a 
photographic identification but stated that the requirement would not apply if the 
photographs shown the identifying witness were available at trial. Thompson v. 
State, 85 Nev. 134, 139, 451 P.2d 704, 707, cert. denied, 396 U.S. 893 (1969); see 
Comment, Pboto-ldentifications—Stovall Prospectivity Rule Invoked to Avoid Ex
tension of Right to Counsel, 43 N.Y.U.L. Rev. 1019 (1968). But cf. United States 
v. Hoffman, 385 F.2d 501, 505 (7th Cir. 1967), cert, denied, 390 U.S. 1031 (1968) 
(no error in denying defendant’s motion to require production of photographs).

201 427 F.2d at 612 n.2. Several cases have rejected requests for counsel during
photographic identifications where the defendant was in custody. United States v. 
Ballard, 423 F.2d 127, 130-32 (5th Cir. 1970); United States v. Collins, 416 F.2d 696, 
699-700 (4th Cir. 1969), cert, denied, 396 U.S. 1025 (1970); United States v. Bennett, 
409 F.2d 888, 898-900 (2d Cir.), cert, denied, 396 U.S. 852 (1969); McGee v. United 
States, 402 F.2d 434, 436 (10th Cir.), cert, denied, 394 U.S. 908 (1969); United States 
v. Clark, 289 F. Supp. 610, 620-21 (E.D. Pa. 1968). At least one circuit has guaranteed
suspects in custody an absolute right of counsel at such identification proceedings. See 
United States v. Zeilcr, 428 F.2d 1305, 1307 (3d Cir. 1970).

202 See Dorman v. United States, F.2d (D.C. Cir. 1970) (en banc); United 
States v. McNair, F.2d (D.C. Cir. 1970) (per curiam); United States v. 
Terry, 422 F.2d 704 (D.C. Cir. 1970); United States v. Williams (Thomas), 421 F.2d 1166 
(D.C. Cir. 1970); United States v. Hamilton, 420 F.2d 1292 (D.C. Cir. 1969).

203 Stovall v. Denno, 388 U.S. 293, 301-02 (1967). Simmons v. United States dealt 
with the use of photographs by the FBI to enable a wounded victim to pick appellant 
out as his assailant, and held that, although some suggcstivencss is inherent in them, 
such identifications may be necessary to aid police investigations. 390 U.S. 377, 382-86 
(1968). Simmons set forth some of the factors the trial court should consider in 
its Stovall hearing: (1) the necessity to use photographs; (2) the number of photo
graphs of different persons shown the witness; (3) the information or instructions, 
if any, given by police to the witness prior to the identification. Id.-, see United 
States v. Sutherland, 428 F.2d 1152 (5th Cir. 1970).

204 See Dorman v. United States, F.2d , (D.C. Cir. 1970) (en banc)
(no suggestiveness “plausibly tendered by the circumstances”). When the trial 
court has made an initial determination of admissibility, it is nor overturned lightly. 
See Simmons v. United States, 390 U.S. 377, 384 (1968); cf. United States v. Stimson, 
422 F.2d 356 (9th Cir. 1969); People v. Cruz, 415 F.2d 336 (9th Cir. 1969).

205420 F.2d 1292 (D.C. Cir. 1969) (Robinson, J.; Wright & Leventhal, JJ.).

The court considered several cases during the 1969-1970 term which 
challenged photographic identifications on due process grounds.202 In 
considering the admissibility of this evidence on review, the court usually 
has the benefit of a Stovall hearing203 conducted by the trial court which 
provides information on the relevant details and procedures underlying 
the identifications. However, the court has repeatedly refused to re
mand for a hearing on the suggestiveness of photographic identification 
when the issue of suggestiveness was not raised below.204 Thus, in 
United States v. Hamilton2^ the court summarily dismissed claims of 
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suggestiveness where no positive evidence of prompting or other sug
gestive acts appeared in the record.* 206

2Q^ld. at 1294. The victim, a bus driver, had been held up in his lighted bus by an 
unmasked assailant in a confrontation at close range over a period of three to four 
minutes. The following morning, he examined 15 photographs depicting males of various 
ages at a precinct stationhouse. After examining only five photographs, he identified 
appellant and remained firm in that identification. Id.

The court advised the police department that retaining a visual record of photographs 
used for identification would be “a healthy contribution to the administration of 
criminal law.” Id. at 1295. The arguable shortcoming in the requirement is that such a 
record, while sometimes helpful, does not reflect any discussion which might have 
been carried on between authorities and the witness at the time of the identification.

In another case, the court considered alleged due process violations involving a 
photographic identification, and found no reversible error. United States v. Williams 
(Thomas), 421 F.2d 1166, 1167 (D.C. Cir. 1970) (McGowan, J.; Wright & Robinson, JJ.). 
The victim, who was shown a number of photographs the day of the robbery and who 
later examined several bound volumes of photographs, was finally given at least six 
loose photographs and immediately selected those of the appellants. Her attention 
had not been focused on the photographs of the two appellants and her testimony indi
cated that her opportunity to observe appellant at the time of the crime was excellent. Id. 
In United States v. Terry, the court noted without comment the exclusion of a photo
graphic identification by the trial judge where it was possible that there had been some 
suggestiveness. 422 F.2d 704, 709 (D.C. Cir. 1970) (Tamm, J.; Miller & Wright, JJ.). After 
giving police a detailed description of her assailant immediately after she was sexually 
molested, complainant was shown a series of photographs at the police station. She 
was unable to select any as resembling her attacker. Two weeks later, after appellant 
had been implicated in another sexual offense, the police took a second set of seven 
photographs to the home of the first complainant who immediately and unhesitatingly 
identified appellant as the person who had molested her. The court excluded the 
identification because the Government could not establish that the complainant had not 
seen some or all of the photographs at her earlier viewing. Id. The D.C. Circuit appears 
to place a much heavier burden on the Government to establish the identification’s 
reliability than certain other jurisdictions. See, e.g., United States v. Cunningham, 
423 F.2d 1269 (4th Cir. 1970) (no undue suggestiveness where five of 14 photographs 
were of one defendant); McClain v. State, 247 Ark. 33, 444 S.W.2d 99 (1969) (identifi
cation from only three photographs upheld); Bunk v. State, Fla. , 231 So. 2d 39 
(Ct. App. 1970) (identification by rape victim from Polaroid snapshot she had taken 
earlier).

207 See United States v. Terry, 422 F.2d 704, 709 (D.C. Cir. 1970); United States v. 
Marson, 408 F.2d 644, 651 (4th Cir. 1968) (Winter, J., dissenting in part).

208 420 F.2d 1292 (D.C. Cir. 1969).

1 he inherent possibility of deliberate or unintentional police mis
conduct leading to mistaken identification207 * has led the court to consider 
and suggest various procedures to insure the reliability of photographic 
identification sessions without extending Wade to them. In United 
States v. Hamilton™ appellant argued for a rule requiring corroborative 
identification procedures, such as a lineup with counsel for the accused 
present, after a witness’ initial photographic identification as a precon
dition to admitting a witness’ in-court identification. Recognizing that 
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a lineup is usually more accurate than a photographic examination, the 
court nevertheless held that confirmation of a photographic identifica
tion was not an imperative element of due process and declined to ex
ercise its supervisory authority to require such action.209 * In United 
States v. McNair™ appellant complained that, as a result of the Govern
ment’s failure to hold a lineup to test a previous photographic identifica
tion, he was forced to conduct his own lineup in court and thereby 
was deprived of due process.211 The court did not reach the questions 
of whether suspects are automatically entitled to pretrial lineups or 
whether in-court identifications should be automatically barred for fail
ure to verify photographic identifications through a formal lineup, in
stead holding that the defendant had demanded and received the same 
kind of lineup that would have been granted before trial.212

209 Id. at 1294-95 n.ll. The court reserved the right to require such confirmations 
in the future, but expressed the view that “we are not convinced that at this stage of 
administrative as well as judicial experimentation for improved techniques for identifica
tion of criminals there is need for an exercise of our supervisory authority to command 
such a step.” Id.; accord, United States v. Ravich, 421 F.2d 1196, 1203 (2d Cir. 1970); 
see United States v. Munroe, 421 F.2d 644, 645 (5th Cir. 1970); People v. Hill, 66 
Ill. App. 2d 66, 257 N.E.2d 602, 603 (1970); cj. Simmons v. United States, 390 
U.S. 377, 382-86 (1968) (Court declined to use supervisory authority to invalidate 
identification). See generally Comment, supra note 142, at 849-53.

219 F.2d (D.C. Cir. 1970) (per curiam) (Tamm & Robinson, JJ.; Fahy, J., 
concurring).

211 Id. at
212 Id.
213 United States v. Wade, 388 U.S. 218, 240 (1967); see Gilbert v. California, 388 U.S. 

263, 272-73 (1967); Clemons v. United States, 133 U.S. App. D.C. 27, 47, 408 F.2d 
1230, 1250 (1968) (en banc), cert, denied, 394 U.S. 964 (1969).

214 Hawkins v. United States, 420 F.2d 1306, 1307-08 (D.C. Cir. 1969); see United 
States v. Wade, 388 U.S. 218, 241 (1967); Clemons v. United States, 133 U.S. App. D.C. 
27, 38, 408 F.2d 1230, 1241 (1968) (en banc), cert, denied, 394 U.S. 964 (1969); Williams 
v. United States, 133 U.S. App. D.C. 185, 187, 409 F.2d 471, 473 (1969).

215 Gilbert v. California, 388 U.S. 263, 272-73 (1967); see, e.g., United States v. Wade, 
388 U.S. 218, 241-42 (1967); Clemons v. United States, 133 U.S. App. D.C. 27, 38, 408 
F.2d 1230, 1241 (1968) (en banc), cert, denied, 394 U.S. 964 (1969). Wade provided 

Independent Source for Tainted Identifications. The Supreme
Court’s holding in Wade provides that a tainted confrontation does not 
preclude a subsequent admissible in-court identification if the govern
ment can clearly demonstrate that the identification was based upon ob
servation of the suspect other than the illegal confrontation.213 How
ever, much more is required than a showing that the witness’ observa
tions provided ample foundation upon which he could have made an 
identification.214 The government must affirmatively demonstrate that 
the in-court identification proceeded from an “independent source.” 215 
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Once this is established, the appellant must shoulder a heavy burden in 
challenging admission of the identification into evidence.216

a partial list of factors to be considered in the determination of an independent source: 
[T]he prior opportunity to observe the alleged criminal act, the existence 
of any discrepancy between any pre-lineup description and the defendant’s 
actual description, any identification prior to lineup of another person, the 
identification by picture of the defendant prior to the lineup, failure to 
identify the defendant on a prior occasion, and the lapse of time between 
the alleged act and the lineup identification.

588 U.S. at 241. In addition to the conditions for observation, courts have found several 
factors tending to establish the existence of an independent source for the identification. 
See Bryson v. United States, 136 U.S. App. D.C. 113, 116, 419 F.2d 695, 698 (1969) 
(prior identification of photograph); United States v. Broadhead, 413 F.2d 1351, 1360 
(7th Cir. 1969), cert, denied, 396 U.S. 1017 (1970) (effort to fix features in memory 
and “reasonably accurate” description given); United States ex rel. Anderson v. Mancusi, 
413 F.2d 1012, 1013 (2d Cir. 1969) (identification one hour after the crime); United 
States v. Johnson, 412 F.2d 753, 755 (1st Cir. 1969), cert, denied, 397 U.S. 944 (1970) (no 
anxiety or pressure distorting observation); Jackson v. United States, 134 U.S. App. 
D.C. 18, 23, 412 F.2d 149, 154 (1969) (unusual description given immediately to the 
police). See generally 45 Wash. L. Rev. 202 (1970).

216 United States v. Long (Clinton), 422 F.2d 712, 715 (D.C. Cir. 1970) (per curiam) 
(Bazelon, C.J., & Leventhal, J.) (in chambers); see Long (Anthony) v. United States, 
424 F.2d 799, 804 (D.C. Cir. 1969); United States v. Frazier, 417 F.2d 1138, 1139 (4th 
Cir. 1969), cert, denied, 397 U.S. 1013 (1970); Clemons v. United States, 133 U.S. App. 
D.C. 27, 38, 408 F.2d 1230, 1241 (1968) (en banc), cert, denied, 394 U.S. 964 (1969).

217 420 F.2d 1306, 1308 (D.C. Cir. 1969) (per curiam) (McGowan & Robinson, JJ.; 
Prettyman. J., concurring).

z^ld. The victim had observed appellant for approximately 10 minutes in a well- 
lighted tourist home and provided a detailed description of the robber to the police. Id.

210 422 F.2d 704 (D.C. Cir. 1970) (Tamm, J.; Miller & Wright, JJ.).
220 See Circuit Note: 1968-1969 Term 117 n.2O3.
221 422 F.2d at 710.
222424 F.2d 799 (D.C. Cir. 1969) (Leventhal, J.; McGowan, J.; Bazelon, C.J., dis

senting in part).
mid. at 803. After identifying appellant in the police squad room, the victim in

The court this term found an independent basis in a number of cases 
containing factors which established that an identification could have 
been made even if the impermissible confrontation had not occurred. In 
Hawkins v. United States,217 the court relied on the lighting conditions, 
the length of observation, and the accuracy of the description given the 
police.218 * In United States v. Terry ™ the court continued to acknowl
edge the special opportunities for observation in rape cases,220 specifically 
noting the length of observation and positive, accurate description given 
by the complainant.221 Finally, in Long {Anthony) v. United States,222 
the court found that the victim had “a good opportunity to observe the 
robber at close quarters and in daylight” and had identified the appel
lant in a chance encounter prior to an impermissible squad room con
frontation.223
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Last term, in Clemons v. United States,224 the court suggested that 
“it would appear in the interest of expeditious judicial administration” 
for a ruling to be made on the existence of an independent source even 
though no impermissible pretrial identifications were found.225 Two 
cases remanded this term for further consideration on the issue of inde
pendent source226 indicate the advisability of making such a finding even 
though the trial court anticipates no challenge to the identification.227

dicated to officers that he had recognized him earlier in the lobby of the Municipal 
Center. At the trial, the court overruled defense counsel’s objection to the squad room 
identification and referred to the lobby identification. Id.

Judge Bazelon argued in dissent that the trial court did not actually7 make a finding 
that the first identification provided an independent source. Rather, he felt that the 
trial judge merely meant that this confrontation did not taint the later improper squad 
room confrontation. Id. at 805. Examining the circumstances of the lobby identification, 
Judge Bazelon stated that the statements by the victim after the identification in the 
squad room did not show the “clear and convincing evidence” necessary for an 
“independent source” identification. Id. at 806, quoting United States v. Wade, 388 
U.S. 218, 240 (1967).

In United States v. Terry, the complainant was waiting with a police detective in the 
hall for a preliminary hearing to begin at the Court of General Sessions when she 
spontaneously identified appellant as her assailant. The court excluded the identification 
from evidence, however, finding that no independent source was conclusively estab
lished since it was conceivable that the police detective had exchanged remarks with 
the appellant immediately prior to the identification. 422 F.2d 704, 709 (D.C. Cir. 
1970) (Tamm, J.; Miller & Wright, JJ.); cj. Mason v. United States, 134 U.S. App. 
D.C. 280, 284, 414 F.2d 1176, 1180 (1969).

224 133 U.S. App. D.C. 27, 408 F.2d 1230 (1968) (en banc), cert, denied, 394 U.S. 
964 (1969).

225 Id. at 34, 408 F.2d at 1237. Not all of the cases cited in notes 219-23 supra were 
marked by explicit determinations by the trial court of independent source, but the 
record in each provided sufficient facts for the appellate court to make an independent 
finding.

226 United States v. York, 426 F.2d 1191 (D.C. Cir. 1969) (per curiam) (Wright & 
Robinson, JJ.; Robb, J., dissenting); United States v. Greely, 425 F.2d 592 (D.C. Cir. 
1970) (Bazelon, C.J.; Robinson & MacKinnon, JJ.). In a third case involving a lineup 
conducted after Wade, the trial judge denied the appellants’ motion to suppress the 
lineup identification but did not provide the findings on which the ruling was based. 
Because the appellants raised a substantial issue as to whether the lineup was so 
unnecessarily suggestive and conducive to irreparable mistaken identification as to result 
in a denial of due process, and since the court did not have sufficient information to 
reconstruct the situation, the case was remanded with instructions to reopen the sup
pression hearing if necessary in the interest of justice, and to prepare findings and 
conclusions of law to support the decision. Young v. United Stares, F.2d , 
(D.C. Cir. 1970) (Leventhal, J.; Bazelon, C.J. & Robinson, J.).

227 The appellant may attack an in-court identification for the first time on appeal. 
In Hamilton, where the defense tried to persuade the jury to discredit the in-court 
identification and failed, the Government argued that appellant was precluded from 
attacking the in-court identification on due process grounds at the appellate level. 
The court held, however, that appellant was free to combat the reliability of the 
identification without claiming that the in-court identification was constitutionally’ 
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In United States v. York,228 the court found that the defense had effec
tively challenged an in-court identification and, therefore, the trial court 
should have been on notice that appellant’s confrontation was irregular. 
I lowever, the record was not found adequate to determine the existence 
of an independent source since the trial court had not considered it in 
issue by the objection, and had not made the “careful, evidentiary ex
ploration” necessary for this determination.229 230 The second case, United 
States v. Greely ™ involved a Government appeal from a pretrial sup
pression order. The court in Greely had difficulty reviewing a determ
ination that no independent source dissipated the taint of a suggestive 
display of photographs because the trial court had not set forth the 
reasons underlying its decision.231

improper. The court proceeded to say that while “[i]t would have been the better 
part of wisdom to object to the in-court identification when the Government first 
prepared to put it in . . . we do not deem the failure to object to handicap our con
sideration of the point.” United States v. Hamilton, 420 F.2d 1292, 1293 n.5 (D.C. 
Cir. 1969). Last term, in Solomon v. United States, the court faced a similar question 
but was not required to rule on it. 133 U.S. App. D.C. 103, 106, 408 F.2d 1306, 1309 
(1969); see Fed. R. Crim. P. 52(b) (defects affecting substantial rights noticeable initially 
on appeal); notes 835 & 836 infra and accompanying text.

228 426 F.2d 1191 (D.C. Cir. 1969) (per curiam) (Wright & Robinson, JJ.; Robb, J., 
dissenting).

229 Id. at 1193. Judge Robb, dissenting, found the objection in question to have been 
“definite, precise, and limited to testimony concerning the identification of appellant 
in the Court of General Sessions.” He further argued that the identification in question 
was made under fair circumstances and that, in any event, a pretrial photographic 
identification which had been the subject of a pretrial hearing by the district judge 
precluded the remand of the case for further consideration. Id. at 1194-95.

230425 F.2d 592 (D.C. Cir. 1970) (Bazelon, C.J.; Robinson & MacKinnon, JJ.).
231 Id. at 593. In the lower court, upon a showing that there had been a misunder

standing as to the taint affecting one of two photographic identifications, the Govern
ment was permitted to reopen the case. Id. The court remanded Greely to allow the 
Government to introduce additional evidence about the photographic identification, 
and for the trial court to clarify its holding. Id.

In Bryant (Billie) v. United States, the court found it unnecessary to consider the ex
istence of an independent source due to the absence of taint on the identifications offered, 
but it did take notice that an independent source existed anyway. 417 F.2d 555, 557-58 
(D.C. Cir. 1969) (Fahy, J.; Leventhal & Robb, JJ.).

Last term in Mendoza-Acosta v. United States, the court remanded for a determina
tion of independent source. 133 U.S. App. D.C. 91, 408 F.2d 1294 (1969). After re
viewing the transcript of the supplemental hearings conducted on remand, the court 
this term approved the findings of the judge below and held that the facts were sufficient 
to support conviction beyond a reasonable doubt. Mendoza-Acosta v. United States, 
430 F.2d 516 (D.C. Cir. 1970) (per curiam) (Prettyman, Danaher & Wright, JJ.).

Statutory limitation on the Wade doctrine. The courts still have
not been called upon to consider the effect of Title II of the Omnibus
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Crime Control and Safe Streets Acts of 1968232 on the admission of 
testimony concerning eye-witness identifications.233 Despite consider
able doubt among commentators as to the constitutionality of title II,23* 
the Justice Department has issued a memorandum to the United States 
Attorneys indicating the Department’s position that the title is constitu
tional.235 On the basis of this memorandum, the Government may 
proceed to prosecute cases not meeting the present standards and hence 
speed an interpretation of the law.236 237

232 18 U.S.C. §§ 3501-02 (Supp. V, 1970). See generally Note, Title 11 of the Omnibus 
Crime Control Act: A Study in Constitutional Conflict, 57 Geo. L.J. 438 (1968). Section 
3502, admitting the testimony of a witness that he saw an accused commit the crime 
for which he is being tried, was enacted in response to the Wade holding that evidence 
of certain impermissible confrontations was inadmissible. The legislative history of the 
section is limited; however, the committee report on the bill noted that the Wade 
requirement of counsel appeared unwarranted and that the provisions of the bill were 
intended “to counter this harmful effect.” S. Rep. No. 1097, 90th Cong., 2d Scss. 53 
(1968).

233 No court has squarely confronted the constitutionality of section 3502; however, 
judicial comments related to the measure have been made. See United States v. Ballard, 
423 F.2d 127, 129-30 n.5 (5th Cir. 1970) (§ 3502 not applicable when merely showing 
presence of accused, not commission of crime); United States v. Collins, 416 F.2d 
696, 701-02 (4th Cir. 1969), cert, denied, 396 U.S. 1025 (1970) (dissenting opinion sug
gests distinction in applicability of statute); Russell v. United States, 133 U.S. App. 
D.C. 77, 83, 408 F.2d 1280, 1286, cert, denied, 395 U.S. 928 (1969) (concurring opinion 
finds support for admissibility of on-the-scene identification); United States v. Levi, 
405 F.2d 380, 382 (4th Cir. 1968) (finding single witness sufficient to support jury 
verdict); United States v. Zeiler, 296 F. Supp. 224, 229 (W.D. Pa. 1969) (giving sup
port to fairness of jury determination on available facts); United States v. Kinnard, 
294 F. Supp. 286, 291 (D.D.C. 1968) (addendum) (where unconstitutional identifica
tions have occurred literal application cannot be given).

234 See generally Read, Lawyers at Lineups: Constitutional Necessity or Avoidable 
Extravagance?, 17 U.C.L.A.L. Rev. 339, 357-62; Comment, Title 11 of the Omnibus 
Crime Control and Safe Streets Act of 1968 As It Affects the Adtnissibility of Con
fessions and Eye Witness Testimony, 40 Miss. L.J. 257 (1969).

235 Memorandum from Assistant Attorney General Will Wilson to United States 
Attorneys, June 11, 1969, reprinted in 115 Cong. Rec. 23,236 (1969).

236 The memorandum places emphasis on the ability to establish an independent 
source for an identification and avoids a direct confrontation with the present interpre
tation of Wade. See id. Had the standard announced by the Justice Department been 
in effect during the 1969-1970 term, its impact would have been felt most in permitting 
the introduction of identifications obtained in police station confrontations and in 
courtroom observations where the identity of the accused as the criminal party was not 
the result of undue suggestiveness. In the long run, such a standard would probably 
halt the increasing restrictions on police actions currently being added by the courts. 
Cf. id. 23,237-38.

237 No. 21,069 (D.C. Cir., Dec. 20, 1968), vacated and en banc rehearing ordered, 

The Mallory Approach. Last term the court of appeals found
in William (Robert) v. United States™ that, although Stovall applied 
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Wade only prospectively, Mallory v. United States238 required a limited 
retroactive application of the right to counsel at lineup identifications.239 
The case was vacated, however, and after rehearing it this term the court 
ruled that Mallory does not hold the results of a lineup prior to present
ment to a commissioner uniformly inadmissible.240 Basing its position on 
the Supreme Court’s conclusion that there is no categorical imperative re
quiring the suppression of the results of a pre-PC^c lineup held in the 
absence of counsel,241 the majority found that there also is no imperative 
requiring condemnation of a pre-Wade lineup held in the absence of a 
commissioner’s advice to the suspect that he had alright to'counsel.242 
Thus, Stovall due process standards will apply to pre-Wade cases in
volving lineups conducted before presentation to a commissioner, and 
Wade requirements must be met for those lineups conducted after the 
Wade decision.

No. 21,269 (Apr. 9, 1969), rev'd, 419 F.2d 740 (D.C. Cir. 1969) (en banc); see Circuit 
Note: 1968-1969 Term 119-21.

238 354 U.S. 449 (1957).
239 Appellant in Williams (Robert) contended that his identification at a pre-Wade 

lineup in the absence of counsel should have been suppressed under Mallory and rule 
5(a) of the Federal Rules of Criminal Procedure since the lineup was held during a period 
of unnecessary delay before presentation to a magistrate.

240 Williams (Robert) v. United States, No. 21,069 (D.C. Cir. Dec. 20, 1968), vacated 
and en banc rehearing ordered, No. 21,269 (Apr. 9, 1969), rev'd, 419 F.2d 740, 742-43 
(D.C. Cir. 1969) (en banc). The arguments of the majority and minority were 
substantially those which had been made in the earlier vacated opinion, the authors of 
the majority and dissent merely exchanging roles.

241 Stovall v. Denno, 388 U.S. 293, 299 (1967).
242419 F.2d at 743. Contra, United States v. Broadhead, 413 F.2d 1351, 1358-59 (7th 

Cir. 1969), cert, denied, 396 U.S. 1017 (1970).
243 Bail Reform Act of 1966, Pub. L. No. 89-465, § 2, 80 Stat. 214.
244 18 U.S.C. 3146-52 (Supp. V, 1970). For a good discussion of the Act, see 

Ervin, The Legislative Role in Bail Reform, 35 Geo. Wash. L. Rev. 429 (1967); Wald 
& Freed, The Bail Reform Act of 1966: A Practitioner's Primer, 52 A.B.A.J. 940 (1966).

See 18 U.S.C. § 3146 (Supp. V, 1970). The Act provides the following alterna
tives to release on personal recognizance or execution of an unsecured appearance bond:

(1) place the person in the custody of a designated person or organization 
agreeing to supervise him;

PRELIMINARY PROCEEDINGS

Bail

In the hope that “all persons, regardless of their financial status, shall 
not needlessly be detained,” 243 the Bail Reform Act of 19 6 6244 furnished 
a set of criteria designed to provide magistrates with a maximum degree 
of flexibility245 in determining conditions for the pretrial release of 
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persons accused of criminal offenses246 and conditions for release of 
persons convicted of such offenses pending appeal.247 The ambiguous 
nature of these criteria,248 however, has resulted in widespread disregard 
for the congressional intent of the legislation249 and for the mandates 
of the fifth and eighth amendments of the Constitution.250 In the four 
years since the passage of the Bail Reform Act, the court of appeals 
frequently has been called upon to establish guidelines for the district 

(2) place restrictions on the travel, association, or place of abode of the 
person during the period of release;

(3) require the execution of an appearance bond in a specified amount and 
the deposit ... of a sum not to exceed 10 per centum of the amount 
of the bond . . .

(4) require the execution of a bail bond ... or the deposit of cash in 
lieu thereof ; or

(5) impose any other condition deemed reasonably necessary to assure 
appearance as required ....

For examples of the manner in which these conditions are to be applied, see United 
States v. Alston, 420 F.2d 176 (D.C. Cir. 1969) (per curiam) (in chambers) (Bazelon, 
C.J., Leventhal, J.); United States v. Forrest, 418 F.2d 1186 (D.C. Cir. 1969) (per 
curiam) (Wright & Leventhal, JJ.; Robb, J., dissenting); United States v. Leathers, 
134 U.S. App. D.C. 38, 412 F.2d 169 (1969); note 266 infra.

246 The conditions set for pretrial release are of crucial importance to an accused, 
who subsequent to arrest must frequently wait weeks, or even months before his case 
is disposed of. Whether he is free or imprisoned during this time depends on the 
conditions for release established by the magistrate. President’s Comm’n on Law 
Enforcement and Administration of Justice, The Challenge of Crime in a Free 
Society 131 (1967); see 18 U.S.C. § 3146 (Supp. V, 1970).

247 See 18 U.S.C. § 3148 (Supp. V, 1970).
248 Paragraph (b) of section 3146, while delineating various factors to be considered 

in determining conditions of pretrial release, offers the magistrate no guidelines as 
to the relative weight of each factor. See id. § 3146(b). For example, the statute does 
not indicate how much evidence against the accused is needed, how long the sentence 
should be, or which prior convictions are to weigh most heavily in determining bail. 
Id. This lack of specificity has enabled lower court magistrates to determine release 
conditions rather arbitrarily. See note 251 infra and accompanying text.

249 Congress indicated an intent to promote nonmonetary release conditions. Circuit 
Note: 1968-1969 Term 122 n. 237; see Allen v. United States, 128 U.S. App. D.C. 207, 
209, 386 F.2d 634, 636 (1967) (Bazelon, C.J., dissenting). District judges, however, have 
been reluctant to comply with this intent. See United States v. Alston, 420 F.2d 176 
(D.C. Cir. 1969); Bogomolny & Sonnenreich, The Bail Reform Act of 1966.- Administra
tive Tail Wagging and Other Legal Problems, 11 Ariz. L. Rev. 201, 217 (1969).

250 The Supreme Court has ruled that bail becomes excessive, and therefore in con
flict with the eighth amendment, if set at an amount greater than that necessary to 
assure the accused’s presence at trial. Stack v. Boyle, 342 U.S. 1 (1951). Moreover, 
such fundamental due process concepts as the presumption of innocence, trial by 
impartial jury, and the right to an unhampered preparation of a defense all suffer if 
release conditions are determined by factors other than the possibility of flight by the 
accused. See id. at 4; Bandy v. United States, 81 S. Ct. 197, 198 (Douglas, Circuit 
Justice, 1960); Pannell v. United States, 115 U.S. App. D.C. 379, 320 F.2d 698 (1963); 
United States ex rel. Hyde v. McMann, 263 F.2d 940 (2d Cir.), cert, denied, 360 U.S. 
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court to follow in applying the standards for pretrial release251 and for 
release pending appeal252 set forth in the reform measure.253

937 (1959); Attorney General’s Co.mm’n on Poverty and The Administration of 
Federal Criminal Justice, Report 58 (1963); Wilson, New Approaches to Pre-Trial 
Detention, 39 J. Kan. St. B. Ass’n 13 (1970); Note, Preventive Detention, 36 Geo. 
Wash. L. Rev. 178, 185 (1967); Note, Preventive Detention Before Trial, 79 Harv. L. 
Rev. 1489, 1501 (1966). But see Hearings on Amendments to the Bail Reform Act of 
1966 Before the Subcannn. on Constitutional Rights of the Senate Comm, an the Ju
diciary, 91st Cong., 1st Sess. 125 (1969) (remarks of Judge Halleck, D.C. Ct. Gen. Sess.); 
Bogomolny & Sonncnreich, supra note 249, at 201; Note, Preventive Detention Before 
Trial, supra at 1501. The court of appeals has indicated that a district judge’s determina
tion of conditions for release based on a pretrial determination of guilt is a violation 
of due process. United States v. Alston, 420 F.2d 176, 179 (D.C. Cir. 1969).

251 See, e.g., United States v. Kelly, 136 U.S. App. D.C. 239, 420 F.2d 81 (1969); 
United States v. Leathers, 134 U.S. App. D.C. 38, 412 F.2d 169 (1969); White v. United 
States, 134 U.S. App. D.C. 14, 412 F.2d 145 (1968).

252 See, e.g., Banks v. United States, 134 U.S. App. D.C. 254, 414 F.2d 1150 (1969); 
Chapman v. United States, 133 U.S. App. D.C. 73, 408 F.2d 1276 (1969); United States v. 
Harrison, 131 U.S. App. D.C. 390, 405 F.2d 355, cert, denied, 396 U.S. 974 (1969).

253 18 U.S.C. §§ 3146, 3148 (Supp. V, 1970). For a general discussion of the opera
tion of the Act, see Judicial Council Comm, to Study the Operation of the Bail 
Reform Act in the District of Columbia, Report (1968).

254 18 U.S.C. § 3146(b) (Supp. V, 1970).
255 420 F.2d 176 (D.C. Cir. 1969) (per curiam) (in chambers) (Bazelon, C.J., 

Leventhal. J.).
2515 The district court, after having the case remanded to it following a prior appeal 

on similar grounds, ignored such factors as appellant’s life-long residence in the 
District of Columbia, his employment potential, and recommendations made on his behalf 
by rhe Alcoholic Rehabilitation Clinic, the Offender Rehabilitation Project, and the 
Bail Agency. Id. at 179.

257 ]d.
258 Id. Prior convictions arc relevant only if proceedings incident thereto demonstrate 

violations of bail conditions. Without some showing that the accused has failed to

Pretrial Release. In setting forth pretrial release conditions, the
Act instructs the magistrate to examine “the nature and circumstances 
of the offense charged, the weight of the evidence against the accused, 
the accused’s family tics, employment, financial resources, character and 
mental condition, the length of his residence in the community, his 
record of convictions, and his record of appearance at court proceedings, 
or of flight to avoid prosecution, or failure to appear at court proceed
ings.” 254 In United States v. Alston,255 the court this term held that all 
of these factors must be considered, and that some may not be dealt 
with briefly256 while others are emphasized.257 The court stressed that 
such factors as the accused’s prior convictions and the possible length 
of sentence must be considered along with all other factors, although 
they are relevant only “to the extent that they bear on the likelihood 
of his appearance in court when required.” 258 More significant in view 
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of the recently enacted preventive detention amendments to the Bail 
Reform Act259 is the court’s ruling that if the magistrate, in examining 
the nature and circumstances of the offense charged and the weight of

comply with bail, release, or other orders arising from the prior convictions, judicial 
inquiry therein is improper. Id.; see Wood v. United States, 129 U.S. App. D.C. 143, 
146, 391 F.2d 981, 984 (1968). Additionally, in examining the length of the sentence 
facing the accused, the maximum sentence should only be considered if its imposition 
is in the realm of possibility. See 420 F.2d at 179.

259D.C. Court Reform & Criminal Procedure Act of 1970, § 210(a), 84 Stat. 633 to 
be codified as D.C. Code Ann. § 23-1322. This section of the Act provides that if the 
safety of the community cannot be assured through the use of various conditions of 
release, the judicial officer may order pretrial detention of persons charged with such 
crimes as arson, rape, sale or distribution of narcotics, and armed robbery. Persons 
charged with murder, forcible rape, kidnapping, and various other crimes denoted as 
“crimes of violence” may similarily be denied release if the person has been convicted 
of a crime of violence within the past 10 years or if the crime was allegedly committed 
while the person was on bail, probation, parole, or mandatory release pending com
pletion of a sentence pursuant to another crime of violence. Id.

The determination that a person is a “danger to the community” is made at a pretrial 
detention hearing at which the judge must find that: (1) there are no conditions of 
release which will reasonably assure the safety of the community or of any other 
person, and (2) there is a substantial probability that the accused committed the offense. 
Id. § 201, to be codified as D.C. Code Ann. § 23-1322 (b) (2). In determining this 
probability, however, information presented at the hearing need not conform to the 
rules pertaining to the admissibility of evidence in a court of law. Id. § 201, to be 
codified as D.C. Code Ann. § 23-1322(c) (5).

The statute authorizes detention for a maximum of 60 days prior to trial. Id. § 201, 
to be codified as D.C. Code Ann. § 23-1322(d) (2) (A). If trial has not begun at the 
end of 60 days (the statute merely calls for detained individuals to receive an expedited 
trial whenever practicable), the accused is apparently eligible for release under section 
23-1321 which governs release conditions. There are no provisions allowing or pro
hibiting a second determination of dangerousness, and it remains to be seen whether 
multiple 60-day detention periods will be forthcoming.

The statute does eliminate the abusive practice of effecting pretrial detention through 
the use of high money bond. Id. § 201, to be codified as D.C. Code Ann. 
§ 23-1321 (a) (4); H.R. Rep. No. 91-907, 91st Cong., 2d Sess. 179 (1970); see Foote, 
Twelve Judicial Views on Bail, in Hearings on S. 646-48 c> S. 1357 Before the Subcomm, 
on Constitutional Rights & the Sub comm. on Improvements in Judicial Machinery of 
the Senate Comm, on the Judiciary, 89th Cong., 1st Sess. 294 (app.) (1965); Note, 
Preventive Detention Before Trial, supra note 250, at 1491; Note, Preventive Detention 
and the Proposed Amendments to the Bail Reform Act of 1966, 11 Wm. & Mary L. Rev. 
525, 529 (1969).

Much of the debate concerning pretrial detention, in academic as well as legislative 
circles, concerned the constitutionality of the measure. See, e.g., H.R. Rep. No. 91-907, 
91st Cong., 2d Sess. 198-202 (1970) (minority views of Congressmen Charles Diggs, 
Don Fraser, Brock Adams & Andrew Jacobs, Jr.); Hickey, Preventive Detention and 
the Crime of Being Dangerous, 58 Geo. L.J. 287 (1969); Mitchell, Bail Reform and 
the Constitutionality of Pretrial Detention, 55 Va. L. Rev. 1223 (1969). Pretrial de
tention is now law and it remains for the courts to settle the debate.
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the evidence against the accused,260 appears to have determined de
fendant’s guilt on the basis of this pretrial hearing, such a determination 
is violative of the “essentials of Anglo-American jurisprudence” 261 as 
well as of the statute.262 Again, the court stressed that inquiries into the 
nature of the crime and the prosecution’s case against the accused are 
permitted for the sole purpose “of considering [the] prospect of flight.”263 * 
The appellate court found that the district court, by refusing to give 
proper weight to the various factual considerations in considering re
ease conditions for Alston, had failed to follow the requirement set 

forth in United States v. Leathers™ that money bond be imposed only 
after all other nonfinancial conditions have been found inadequate.265 
The court, therefore, set forth its own program of conditions for ap
pellant’s release, “combin [ing] financial and nonfinancial conditions in 
a manner that . . . fulfills the fundamental policies of the statutory 
system for bail.” 266

260 The court is required by7 law to examine these elements. See 18 U.S.C. § 3146(b) 
(Supp. V, 1970).

2G1 420 F.2d at 179. The appellate court was particularly disturbed by the district 
court’s reference to the “brazen act perpetrated” by the accused—armed robbery— 
since this finding was based entirely7 on the “claimed testimony” of the prosecution 
witnesses, a clear violation of due process of law which requires a hearing to be 
fair and impartial. Id.; see In re Doyle, 312 Mich. 205, 210-11, 20 N.W.2d 161, 163 
(1945).

202 T he statute docs not provide for any threshold determination of guilt to be made 
by7 the magistrate. See 18 U.S.C. § 3146(b) (Supp. V, 1970).

263 420 F.2d at 179.
134 U.S. App. D.C. 38, 412 F.2d 169 (1969).

263/J. at 40, 412 F.2d at 171.
266 420 F.2d at 180. The court’s order, set forth below, could serve with slight varia

tions as a basic model for many defendants, thereby eliminating the reluctance of many 
district judges to set flexible release conditions:

Ordered by the court that appellant shall be released on his personal 
recognizance on the following conditions:
1. Upon the representation of counsel that appellant Alston has obtained 

regular employment within the Washington Metropolitan Area, he shall 
be released.

2. Appellant's employer shall report immediately to-------- upon appellant’s
failure to present himself for work at the proper time ....

3. Appellant shall re-enroll in the Alcoholic Rehabilitation Clinic ....
4. Appellant shall reside at ... .
5. An appropriate official of the place of residence is to report immediately

to---------- upon appellant’s failure to return to the residence by curfew
time, or upon appellant’s failure to abide satisfactorily7 by the rules and 
regulations of the [residence! ....

6. Appellant shall not leave the Washington Metropolitan Area, and shall 
not leave the District of Columbia except as his employment may necessi
tate, without the permission of the District Court.

7. ['very pay period, appellant shall deposit 10% of his net earnings, unless
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Release During Trial. Although not recognized by the Bail
Reform Act, the inherent power of the trial court to revoke a de
fendant’s bail during trial when necessary to insure orderly trial proc
esses267 raises unique problems. This inherent power has been extended 
to cover custody before trial when threats against government witnesses 
jeopardize the court’s processes.268 269 The exact circumstances necessary 
to support a determination that the prospective trial process has been 
so endangered constituted the issue in United States v. Gilbert™ T he 
court stated that this inherent power to detain the defendant in order 
to insure the protection of witnesses should only be exercised “with 
great care and only after a hearing which affords the defendant an 
ample opportunity to refute the charges . . . .” 270 Applying this stand
ard, the court held that the lower court magistrate had erroneously 
denied bail on the basis of an improperly held hearing.271

and until this sum reaches-------- , with the Clerk of the District Court as
security for his appearance, to be returned in full when appellant appears 
for trial, or to be forfeited in whole or part . . . should he fail to appear 
.... If appellant should violate the terms of his release before such 
deposit is made, that portion which has already been deposited with 
his attorney shall be forfeited. Appellant shall remain subject to all 
criminal penalties, including fines, for failure to fulfill the conditions of 
his release.

8. Appellant shall sign a statement indicating his understanding of the 
conditions set forth above and promising his compliance with them.

Id.
267 See Fernandez v. United States, 81 S. Ct. 642 (Harlan, Circuit Justice, 1961); 

Carbo v. United States, 288 F.2d 686 (9th Cir. 1961); United States v. Bentvena, 288 
F.2d 442 (2d Cir. 1961); Carbo v. United States, 288 F.2d 282 (9th Cir. 1961).

268 See Carbo v. United States, 82 S. Ct. 662 (Douglas, Circuit Justice, 1962).
269 425 F.2d 490 (D.C. Cir. 1969) (per curiam) (Fahy & Leventhal, JJ.). Appellant 

was charged with assault with intent to kill in connection with a shooting incident. 
Pursuant to allegations that he had previously threatened to kill the complaining 
witness, appellant was ordered held without bond. Id. at 491.

270 Id. at 492.
271 Id. At the district court bond review hearing, there was disagreement as to 

whether it had been appellant or his friends who had actually threatened the witness. In 
an attempt to resolve the problem, the judge requested that the witness be brought in to 
testify. When the witness failed to appear due to weariness and the Government moved 
to postpone the hearing for several days, appellant’s counsel objected, citing the con
tinued incarceration of his client. Pursuant to this objection, the court summarily 
denied appellant’s request for release without further opportunity for counsel to 
speak to the motion. Id. at 491.
^‘2 See Pannell v. United States, 115 U.S. App. D.C. 379, 320 F.2d 698 (1963); 

Bogomolny & Sonnenreich, supra note 249, at 214. But see Hudson v. Parker, 156

Release Tending Appeal. After a person has been convicted of
an offense, he is no longer accorded the presumption of innocence272



197 J ] Circuit Note: Criminal 637

and his rights become subjugated to the interests of society.273 In de
termining whether or not to grant release pending appeal, therefore, 
an additional major consideration is whether the individual poses a 
danger to any other individual or to the community.274 Nevertheless, 
the law still places a burden on the magistrate to establish, using the 
tools of the statute,275 conditions of release which reasonably assure that 
the defendant will appear at further proceedings and present no threat 
to society.276 In United States v. Forrest,2'1 the court pointed out that, 
in determining whether release pending appeal is desirable, proper weight 
must be given to factors such as possible rehabilitation, as well as to prior 
convictions.278 * Moreover, in United States v. Seegers219 the court held 
that when the magistrate determines that release pending appeal is not 

U.S. 277, 285 (1895); Cohen v. United States, 82 S. Ct. 526 (Douglas, Circuit Justice, 
1962).

273 Until an accused is convicted, the court is not allowed to inquire into any 
possible danger he may pose to society in determining the conditions for release pending 
trial. See 18 U.S.C. § 3146 (Supp. V, 1970). After conviction, the court is no longer 
so restrained, and society’s interest plays a role in determining release conditions pending 
appeal.

274 18 U.S.C. § 3148 (Supp. V, 1970). See generally Meltsner, Pre-Trial Detention, 
Bail Pending Appeal, and Jail Time Credit: The Constitutional Problems and Some 
Suggested Remedies, 3 Crim. L. Bull. 618 (1967).

275 18 U.S.C. § 3146(a) (Supp. V, 1970).
276 See Banks v. United States, 134 U.S. App. D.C. 254, 414 F.2d 1150 (1969); United 

States v. Harrison, 131 U.S. App. D.C. 390, 405 F.2d 355 (1968), cert, denied, 396 U.S. 
974 (1969).

The newly passed District of Columbia Court Reform and Criminal Procedure Act of 
1970 removes this burden, however, and places it on the convicted individual. D.C. 
Court Reform & Criminal Procedure Act of 1970, § 210, 84 Stat. 648, to be codified as 
D.C. Code Ann. § 23-1325(c). The Act requires a showing of clear and convincing 
evidence by the defendant that he will not flee or pose a danger to the community. Id. 
For a discussion of the motives behind this shift of burden, see H.R. Rep. No. 91-907, 
91st Cong., 2d Sess. 185-87 (1970).

277 418 F.2d 1186 (D.C. Cir. 1969) (per curiam) (Wright & Leventhal. JJ.; Robb, J., 
dissenting).

278 The court regarded the Government’s contention that appellant’s two prior con
victions for housebreaking and petit larceny constituted a “continuum” of progressively 
more dangerous conduct as a distortion of the record. Id. at 1188. Judge Robb, however, 
focused on appellant’s arrest record (seven arrests in seven years) rather than his 
actual convictions, and concluded that the district judge had correctly deduced that 
appellant presented a danger to the community. Id. at 1188-89. One commentator has 
suggested that the determination of dangerousness under section 3148 be based on the 
same factors listed under section 3146 since section 3148 lists no new standards. 
Bogomolny & Sonncnrcich, supra note 249, at 203-06. Under this interpretation, the 
examination of appellant’s arrest record would be invalid. But see United States v. 
Porter, 297 F. Supp. 1117 (D.D.C. 1969).

F.2d (D.C. Cir. 1970) (per curiam) (Bazelon, C.J. & Robinson, J.; 
MacKinnon. J., dissenting).
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desirable, appellate rule 9(b)280 requires that he offer reasons for this 
decision, demonstrating the unavailability or inefficacy of financial or 
nonfinancial conditions of release.281 Even when, as in Seegers, an out
standing probation commitment has been issued282 and appellant faces 
revocation of probation in another case, adherence to rule 9(b) is not 
futile, since it is the court’s “responsibility to decide whether appellant 
is entitled to release insofar as the case at bar is concerned.” 283

280 Fed. r. App. P. 9(b).
281 F.2d at
282at .
283 id. at ; see Ellis v. Chappell, 230 F. Supp. 164, 167 (D.D.C. 1964); cf. United 

States v. Minker, 326 F.2d 411 (3d Cir. 1964).
284 124 U.S. App. D.C. 387, 365 F.2d 920, petition for rehearing en banc denied, 127 

U.S. App. D.C. 359, 384 F.2d 311 (1966).
285 id. at 389-92, 365 F.2d at 922-25. The test for competency to stand trial was 

formulated in Dusky v. United States, 362 U.S. 402 (1960). The Court held in Dusky 
that an orientation to time and place and some recollection of events was insufficient 
to satisfy competency requirements. Id. The Court, quoting from Solicitor General 
Rankin’s brief, stated that the “ ‘test must be whether he has sufficient present ability 
to consult with his lawyer with a reasonable degree of rational understanding—and 
whether he has a rational as well as factual understanding of the proceedings against 
him.’” Id.

Chief Judge Bazelon has stated that the Dusky test is equivalent to section 24-301 of 
the D.C. Code. Hansford v. United States, 124 U.S. App. D.C. 387, 389 n.4, 365 F.2d 
920, 922 n.4, petition for rehearing en banc denied, 384 F.2d 311 (1966). The test of 
this section is whether “the accused is of unsound mind or is mentally incompetent 
so as to be unable to understand the proceedings against him or properly assist in his 
own defense.” D.C. Code Ann. § 24-301 (a) (1967). Other jurisdictions have held that 
narcotics addiction alone, unaccompanied by other behavior at trial to indicate in
competency, is not sufficient to require a competency hearing. See United States v. 
Tom, 340 F.2d 127, 127-28 (2d Cir. 1965); Howell v. United States, 282 F. Supp. 246, 
248-51 (N.D. Ill. 1968). However, incapacity due to narcotics addiction is recognized 
as a proper matter for a competency hearing. See, e.g., Sanders v. United States, 
373 U.S. 1, 19-20 (1963); Alexander v. United States, 290 F.2d 252, 254-55 (5th Cir.), 
cert, denied, 368 U.S. 891 (1961); Pledger v. United States, 272 F.2d 69, 70 (4th Cir. 
1959).

286 124 U.S. App. D.C. at 388, 365 F.2d at 921.

Competency to Stand Trial

Hansford v. United States2*4 set forth the circumstances under which 
a trial judge is required, sua sponte, to hold a competency hearing in 
cases involving narcotics addicts.285 In Hansford, appellant was con
victed on a federal narcotics charge and testified that he had been using 
narcotics throughout his trial.286 The court determined that the trial 
judge should have held a competency hearing despite appellant’s failure 
to ask for one, and established the rule that when it is shown at trial 
that the defendant is an addict, the trial court has an obligation to hold 
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a competency hearing which cannot be fulfilled merely by relying upon 
the defendant’s demeanor and apparent alertness.287 *

287 Id. at 389-91, 365 F.2d at 922-24.
258426 F.2d 1219 (D.C. Cir. 1970) (Miller & Wright, JJ.; Bazelon, C.J., dissenting).
289 Id. at 1220 n.l. Appellant also declared that he was addicted to narcotics and was 

taking narcotics regularly after his arrest and during the entire trial, and while free on 
bail between the day following his arrest and his conviction. Id. at 1221 (Bazelon, C.J., 
dissenting). Appellant had moved for a mental examination due to his addiction the 
day before he moved for a new trial. Id. at 1220.

290 Id. at 1221 n.l. It seems apparent that the trial court regarded this motion as 
intending to raise the issue of competence to stand trial. In its order denying the mo
tion, the lower court stated that it “had the opportunity to observe the defendant 
throughout the trial in the course of which the defendant took the stand on his 
own defense, and . . . observed no evidence of incompetency . . . .” Id.

291 Id. The majority suggests that the appellant may appeal on the competency 
issue (a constitutional one) under section 28-2255 of the U.S. Code. Id.; see 28 U.S.C. 
' 2255 (1964). Section 2255 authorizes a prisoner in custody under sentence of a federal 
court to move the court to set aside sentence on the ground that it violates the Consti
tution or laws of the United States or is subject to collateral attack. Id. Chief Judge 
Bazelon rejected this remedy and demonstrated that a nunc pro tunc determination 
of competency based on psychiatrists’ recollections and speculations on appellant’s 
mental condition two years after trial would not be feasible. 426 F.2d at 1221; see 
Hansford v. United States, 124 U.S. App. D.C. 387, 392-93 & n.16, 365 F.2d 920, 925-26 
& n.16, petition for rehearing en banc denied, 127 U.S. App. D.C. 359, 384 F.2d 311 (1966).

-92 426 F.2d at 1221 & n.8 (Bazelon, C.J., dissenting); see Hansford v. United States, 
124 U.S. App. D.C. 387, 388, 365 F.2d 920, 921, petition for rehearing en banc denied, 
384 F.2d 311 (1966). Judge Bazelon argued that the denial of the motion on the sole 
basis of the trial judge’s observation of the defendant during trial was insufficient. 
Id. at 1221 n.10 (Bazelon, C.J., dissenting); see Pate v. Robinson, 383 U.S. 375, 386 
(1966). “While [the defendant’s! demeanor at trial might be relevant to the ultimate 
disposition as to his sanity, it cannot be relied upon to dispense with a hearing on that 
very issue.” Id.

This term in Neal v. United States,238 the appellant, following trial, 
but before sentencing, moved for a new trial on the grounds of newly 
discovered evidence, which he maintained his narcotics addiction previ
ously had caused him to forget.289 Prior to his motion for a new trial, 
a post-trial motion for a mental examination was also presented wherein 
counsel stated his belief that his client was presently suffering from a 
mental illness.290 The court distinguished Hansford and held that ap
pellant’s failure to raise the issue of his incompetency to stand trial as a 
result of addiction before the trial court or the court of appeals precluded 
reversal. In so holding, the court relied mainly on the trial judge’s ob
servation of appellant at trial as a valid determination of competency.291 
Chief Judge Bazelon, in a persuasive dissent, contended that Hansford 
required a remand for new trial under identical circumstances since the 
appellant in Hansford likewise had failed to argue incompetency either 
at trial or on appeal.292 In Heard (Chrisp) v. United States,™ another 
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case raising the issue of an addict’s competency to stand trial, the court 
held that appellant’s refusal to testify and his “other behavior” at trial293 294 
did not raise sufficient doubt about his competency so as to require a 
sua sponte hearing in light of the issuance of a competency certificate 
by the superintendent of St. Elizabeth’s Hospital.295

293 419 F.2d 682 (D.C. Cir. 1969) (per curiam) (Bazelon, C.J., Leventhal & McGowan, 
JJ.). Appellant’s original conviction for narcotics violations had previously been affirmed. 
Heard v. United States, 121 U.S. App. D.C. 37, 348 F.2d 43, petition for rehearing en 
banc denied, 121 U.S. App. D.C. 42, 348 F.2d 48 (1964). Appellant then pro se filed 
a habeas corpus motion which was denied. Heard v. United States, 263 F. Supp. 613 
(D.D.C. 1967). The court of appeals remanded pending disposition of the Supreme 
Court’s decision of Turner v. United States. United States v. Heard, 129 U.S. App. D.C. 
100, 390 F.2d 866 (1968); see Turner v. United States, 396 U.S. 398 (1970). The district 
court, after a full hearing, again denied appellant’s motion. 419 F.2d at 683. See 
generally Swadron, Collateral Attack of Federal Convictions on the Ground of Mental 
Incompetency, 39 Temp. L. Q. 117; 43 N.Y.U.L. Rev. 1243 (1968).

294 419 F.2d at 684. This “other behavior” was not specified in the opinion.
Id.; see Green v. United States, 128 U.S. App. D.C. 408, 414, 389 F.2d 949, 955 

(1967). Appellant also appealed on the issue of ineffective assistance of counsel, alleging 
that counsel failed to explore the relationship between narcotics addiction and mental 
illness and did not relate these factors to appellant’s personality structure or to the 
charges and evidence against him. 419 F.2d at 683.

Although narcotics addiction may be relevant to the proof of mental illness, defense 
counsel claimed that psychiatric witnesses approached by him for assistance were 
unwilling to testify on this point. Id. at 683-84; see McDonald v. United States, 
114 U.S. App. D.C. 120, 124, 312 F.2d 847, 851 (1962). The court acknowledged 
counsel’s possible handicap due to the mistaken assumption of some psychiatrists that 
the court had rejected their opinions on the connection between narcotics addiction 
and mental illness. 419 F.2d at 684. Defense counsel wanted to establish this connection 
through appellant’s testimony, but appellant refused to testify. Id. In another case 
decided this term, United States v. Carter {Elroy}, the court held that narcotics addiction, 
rather than negating criminal responsibility, helped establish it. F.2d (D.C. Cir. 
1970) (per curiam) (Jameson, D.J. & Tamm, J.; Bazelon, C.J., concurring). For a full 
discussion of Carter (Elroy}, see notes 695-704 infra and accompanying text.

29G “In all criminal prosecutions, the accused shall enjoy the right to a speedy . . . 
trial . . . .” U.S. Const, amend. VI.

297 Hedgepeth v. United States, 124 U.S. App. D.C. 291, 293, 364 F.2d 684. 686 
(1966). See also United States v. Provoo. 17 F.R.D. 183, 203 (D. Md.), aff'd mem., 
350 U.S. 857 (1955).

TRIAL

Speedy Trial

A claim of denial of the right to a speedy trial296 reaches prima 
facie merit when there has been a delay of more than one year 
between arrest and trial.297 In assessing such a claim, a court must 
consider “the length of the delay; reason for the delay; diligence of prose
cutor, court and defense counsel; and reasonable possibility of prejudice 
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from the delay.” 298 Applying these criteria, the court in Hinton 
v. United States299 noted that the delay there was caused by pretrial 
motions by defense counsel for release and suppression of evidence as 
well as by a continuance granted the defense and by a failure of the 
defendant to appear for trial.300 The court also noted that the appellant 
was free on bail during the pretrial delay until he was incarcerated on 
another charge.301 While it is clear that the duty of bringing the case to 
trial lies with the prosecutor,302 the court in Hinton nevertheless held 
that where the delay was not “arbitrary, purposeful, oppressive or vexa
tious" 303 or not the product of indifference304 there was no denial of the 
right to a speedy trial.305

298 Hedgepeth v. United States, 125 U.S. App. D.C. 19, 21, 365 F.2d 952, 954 (1966); 
see, e.g., United States v. Ewell, 383 U.S. 116 (1966); Beavers v. Haubert, 199 U.S. 77

1905); Hedgepeth v. United States, 124 U.S. App. D.C. 291, 294, 364 F.2d 684, 687 
(1966). See generally Note, The Right to a Speedy Criminal Trial, 57 Colum. L. Rev. 
846 11957); Note, Dismissal of the Indictment as a Remedy for Denial of the Right to a 
Speedy Trial, 64 Yale L.J. 1208 (1955); 108 U. Pa. L. Rev. 414 (1960). The sixth 
amendment right to a speedy trial was not made applicable to the states until 1967. 
Klopfer v. North Carolina, 386 U.S. 213 (1967). The responsibility of the state to press 
for trial was not acknowledged until 1969. See Smith v. Hooey, 393 U.S. 374 (1969). The 
Supreme Court in a recent case utilized the three criteria set forth in Hedgepeth and, 
noting that the Klopfer and Smith decisions have not been held retroactive, found that 
there had been “actual prejudice” constituting a denial of due process where the delay 
in the case deprived the defendant of three witnesses—two dead, one unavailable—and 
the loss of police records. See Dickey v. Florida, 398 U.S. 30 (1970). See also 
Smith v. Hooey, 393 U.S. 374, 383 (1969) (Harlan, J., separate opinion); Klopfer v. 
North Carolina, 386 U.S. 213, 226 (1967) (Harlan, J., concurring); Beasley v. Pitchess, 
358 F.2d 706, 707 (9th Cir. 1966).

299 424 F.2d 876 (D.C. Cir. 1969) (McGowan, J.; Leventhal & Robinson, JJ.).
3" Id. at 880.
301 Id. at 881.
■'Q2Id. United States v. Dillon, 183 F. Supp. 541, 543 (S.D.N.Y. 1960). See also 

Dickey v. Florida, 398 U.S. 30, 34 (1970); Smith v. Hooey, 393 U.S. 374, 383 (1969). 
See generally Note, The Lagging Right to a Speedy Trial, 51 Va. L. Rev. 1587, 1601, 
1608 (1965).

303 424 F.2d at 881, quoting Smith v. United States, 118 U.S. App. D.C. 38, 41, 331 
F.2d 784,787 (1964) (en banc).

: 94 424 F.2d at 881, citing Hedgepeth v. United States, 124 U.S. App. D.C. 291, 295, 
364 F.2d 684, 688 (1966). There was no indication that the prosecution had attempted 
to delay the trial, and the only formal attempt to expedite was initiated by the chief 
judge, not the defendant. 424 F.2d at 880-82. The claim of prejudice resulted from the 
unavailability of a defense witness from whom appellant sought exculpatory testimony. 
The court found that there was no significant possibility of prejudice to appellant due 
to rhe fact that the witness had previously denied the truth of appellant’s statements 
ind, were he available to testify, would necessarily incriminate himself by providing 
the evidence sought. He would, therefore, claim his fifth amendment privilege. See 
United States v. Parker, 419 F.2d 679, 681 (D.C. Cir. 1969) (Bazelon, C.J.; Miller & 
McGowan, JJ.).

305 424 p.2d at 880.
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Guilty Pleas

The determination of whether a guilty plea is to be accepted by 
a court rests largely on whether such a plea has been proffered volun
tarily, with an understanding of the consequences of the plea, and 
whether there is a factual basis for the plea.306 The rationale under
lying this standard is the need for assurance that fundamental rights307 
guaranteed the accused are not lightly waived.308

306 Fed. r. Crim. P. 11. The Supreme Court has bound federal judges to the mandate 
of rule 11, holding that noncompliance will result in remand of convictions. McCarthy 
v. United States, 394 U.S. 459, 468 (1969). The Court employed a constitutional 
standard in discussing the acceptance of guilty pleas in the state courts. See Boykin v. 
Alabama, 395 U.S. 238 (1969). Boykin appears to have applied the standards of rule 11 
to the states, although the basis of the decision was the due process clause of the 
fourteenth amendment. Id. at 245 (Harlan, J., dissenting). See also Schnautz v. Beto, 
416 F.2d 214, 215 (5th Cir. 1969).

307 In Boykin, the Court held that a “plea of guilty is more than an admission of con
duct; it is a conviction.” 395 U.S. at 242. The plea is also a waiver of the rights of 
jury trial and confrontation as well as of the privilege against compulsory self-incrimi
nation, and as such there can be no presumption of intelligent and knowing waiver 
from a silent record. Id. at 243. See, e.g., Miranda v. Arizona, 384 U.S. 436, 475 
(1966); Malloy v. Hogan, 378 U.S. 1, 7 (1964); Machibroda v. United States, 368 
U.S. 487, 493 (1962). See also The Supreme Court 1968 Term, 83 Harv. L. Rev. 7, 
181-87 (1969).

308 See Boykin v. Alabama, 395 U.S. 238 (1969).
309 419 F.2d 651 (D.C. Cir.), petition for rehearing en banc denied, 419 F.2d 659 (1969). 

Appellant was indicted and convicted of first-degree murder, but prior to trial and 
again during trial, he had attempted to withdraw his plea of not guilty and enter a 
Government approved plea of guilty to the lesser offense of second-degree murder. 
Appellant had been denied bail prior to trial and the district court found that his desire 
to enter a guilty plea was partially motivated by his desire to be released—the plea 
was not accepted for this reason. Id. at 660. The guilty plea might have been vulner
able to attack as involuntary if it had been accepted under these circumstances. See 
Shelton v. United States, 242 F.2d 101 (5th Cir.), rev’d en banc, 246 F.2d 571 (5th Cir. 
1957), rev’d per curiam, 356 U.S. 26 (1958).

310 Pettyjohn v. United States, 419 F.2d 659, 660-63 (D.C. Cir.) (Bazelon, C.J., 
statement), denying petition for rehearing en banc to 419 F.2d 651 (D.C. Cir. 1969).

311 It appears unlikely that the process of plea bargaining will be ruled unconstitu
tional. Cf. United States v. Jackson, 390 U.S. 570, 584 (1968) (elimination of guilty 
pleas removes flexibility of criminal process); Brown v. Beto, 377 F.2d 950, 956 (5th 
Cir. 1967) (plea bargaining consistent with fair administration of justice). See also 
D. Newman, Conviction: The Determination Of Guilt Or Innocence Without 
Trial 76-130, 236-38 (1966); Alschuler, The Prosecutor’s Bole in Plea Bargainning, 

In stating why he would grant a petition for rehearing en banc in 
Pettyjohn v. United States,309 Chief Judge Bazelon dealt with guilty 
pleas, the process of plea bargaining, and the problems raised by the 
standards applied in considering guilty pleas.310 His opinion stressed 
two major points: (1) if plea bargaining is to be considered constitu
tional,311 it should be acknowledged and regulated;312 (2) the standards 
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promulgated should seek not only to reject pleas improperly entered, 
but also to accept pleas where they are proper.312 313

36 U. Chi. L. Rev. 50 (1968); Note, The Role of Pica Negotiations in Modern Criminal 
Law, 46 Chi.-Kent L. Rev. 116 (1969); Note, Guilty Plea Bargaining: Compromises by 
Prosecutors to Secure Guilty Pleas, 112 U. Pa. L. Rev. 865, 870 (1964); Comment, Of
ficial Inducements to Plead Guilty: Suggested Morals for a Markektplace, 32 U. Chi.
L. Rev. 167 (1964). But see Note, Another Look at Unconstitutional Conditions, 117 
U. Pa. L. Rev. 144, 178-80 (1968).

312 419 F.2d at 662; see Scott v. United States, 135 U.S. App. D.C. 377, 387, 419 
F2d 264, 274 (1969); Brown v. Beto, 377 F.2d 950, 956 (5th Cir. 1967). For examples 
of proposals for proper plea bargaining processes, see Advisory Comm, on the Prosecu
tion and Defense Functions of the American Bar Association, Standards Relating 
io the Prosecution Function and the Defense Function §§ 4, 6(b) (Tent. Draft 
1970); American Bar Association, Project on Minimum Standards for Criminal 
Justice, Standards Relating to Pleas of Guilty pt. 3 (1967); President’s Comm’n on 
I.aw Enforcement and Administration of Justice, The Challenge of Crime in a 
Free Society 11, 134-37 (1967). For a discussion of judicial participation, see Scott v. 
United States, 135 U.S. App. D.C. 377, 387, 419 F.2d 264, 274 (1969); United States 
ex rei. Rosa v. Follette, 395 F.2d 721 (2d Cir.), cert, denied, 393 U.S. 892 (1968); 
Brown v. Beto, 377 F.2d 950, 957 (5th Cir. 1967); National Crime Comm’n Preliminary 
Draft, Part II—Negotiated Pleas (1968); President’s Comm’n on Law Enforcement 
and Administration of Justice, stipra at 134-37 (1967). But see American Bar As
sociation Project, supra, at § 3.3; Note, Withdrawal of Guilty Pleas in the Federal 
Courts, 55 Coi.um. L. Rev. 366, 371 (1955); Note, Guilty Plea Bargaining, supra note 311, 
.it 891-95; Comment, Official Inducements to Plead Guilty: supra note 311, at 179-87.

313 While rule 11 requires an inquiry into the circumstances surrounding a guilty 
plea, the purpose of this inquiry is “to produce a complete record at the time the plea 
is entered of the factors relevant to fthe] voluntariness determination.” McCarthy v. 
United States, 394 U.S. 459, 465 (1969). After such a determination, the guilty plea is 
not to be accepted unless it is voluntarily and knowingly made and there is a factual 
basis for the plea. Id.

314 Pettyjohn v. United States, 419 F.2d 659, 663 (Bazelon, C.J., statement), denying 
petition for rehearing en banc to 419 F.2d 651 (D.C. Cir. 1969).

315 Strict adherence to the rules would eliminate the possibility of pleading guilty 
to a lesser offense where the plea was found involuntary. See, e.g., United States 
v. Jackson, 390 U.S. 570 (1968); Pettyjohn v. United States, 419 F.2d 651, 663 (D.C. Cir. 
1969); Shelton v. United States, 242 F.2d 101 (5th Cir.), rev'd en banc, 246 F.2d 571 (5th 
Cir. 1957), rev'd per curiam, 356 U.S. 26 (1958); see A. Amsterdam, B. Segal, &
M. Miller, Trial Manual for the Defense of Criminal Cases §§ 206-19 (1967).

316 See United States v. Jackson, 390 U.S. 570 (1968). In Jackson the Supreme Court 

The procedure used to evaluate guilty pleas looks to the proffered 
plea with an eye toward rejection if the requirements are not met. Judge 
Bazelon suggests, however, that care should be exercised in rejecting 
guilty pleas as well as in accepting them and that inquiry should be 
required to determine the basis of the plea so that acceptance of a guilty 
plea is not denied for insignificant reasons.314 A procrustean application 
of the requirements for accepting guilty pleas, nevertheless, could prove 
to have a deleterious effect on efficient and just criminal procedure,315 as 
well as on the rights it seeks to protect.316 By legitimizing the process 



644 The Georgetown Law Journal [Vol. 59:588

with judicial guidelines designed to accept as well as reject guilty pleas, 
the best interests of both the accused and society are protected.317

held that the provision of the Federal Kidnapping Act which allows the defendant to 
avoid the possibility of the death penalty by not contesting his guilt before a jury is 
impermissible as penalizing the assertion of constitutional rights. The Court noted that 
“the evil ... is not that it necessarily coerces guilty pleas and jury waivers but simply 
that it needlessly encourages them. A procedure need not be inherently coercive in 
order that it be held to impose an impermissible burden upon the assertion of a 
constitutional right.” Id. at 583 (emphasis by the Court). Just as an encouragement was 
found in Jackson where the right to a jury trial was traded for the certainty of avoiding 
the death penalty, it also could be found where a guilty plea was entered to avoid 
protracted confinement prior to trial. See Pettyjohn v. United States, 419 F.2d 659, 
660-63 (Bazclon, C.J., statement), denying petition for rehearing en banc to 419 
F.2d 651 (D.C. Cir. 1969); Bailey v. MacDougall, 392 F.2d 155 (4th Cir.), cert, denied, 
393 U.S. 847 (1968) (finding guilty pleas invalid due to involuntariness); Shelton v. 
United States, 242 F.2d 101 (5th Cir.), rev'd en banc, 246 F.2d 571 (5th Cir. 1957), 
rev'd per curiam, 356 U.S. 26 (1958); Note, Another Look at Unconstitutional Conditions, 
supra note 311, at 179-80; cf. Griffin v. California, 380 U.S. 609, 614 (1965). Chief Judge 
Bazelon acknowledged the possible impropriety of plea bargaining: “Under Jackson, 
then, the practice of plea bargaining can be constitutionally justified only on the 
grounds of necessity.” Pettyjohn v. United States, supra at 662.

317 “Particularly when a plea is to a lesser offense than the one charged, we should 
be slow to deny both the defendant and the government the disposition that both believe 
to be in their best interests.” Id. at 663 (emphasis in original).

318 Previously, the federal courts had adhered to the stringent “particularized need” 
test, under which the defendant bore the burden of establishing such need. Pittsburgh 
Plate Glass Co. v. United States, 360 U.S. 395, 400 (1959); In re Bonanno, 344 F.2d 830 
(2d Cir. 1964); Dennis v. United States, 302 F.2d 5 (10th Cir. 1962), rev'd, 384 U.S. 
855 (1966). But see U.S. Industries, Inc. v. District Court, 345 F.2d 18 (9th Cir.), cert, 
denied, 382 U.S. 814 (1965). The court discarded the “particularized need” test in 
1968, however, in favor of a more liberal requirement that the defendant show a 
“semblance of need.” Allen v. United States, 129 U.S. App. D.C. 61, 67, 390 F.2d 476, 482 
(1968). Although the actual degree of necessity required under this test was somewhat 
relaxed, a defendant still bore the burden of proof on the issue. See Circuit Note: 
1967-1968 Term 360-61. As recently as last year, the court had affirmed rhe “semblance 
of need” test of Allen. Bradley (Ennis) v. United States, 420 F.2d 181, 185 (D.C. Cir. 1969) 
(Bazclon, C.J.; Leventhal, J.; Tamm, J., dissenting). See generally American Bar 
Ass’n Project on Minimum Standards for Criminal Justice. Standards Relating to 
Discovery and Procedure Before Trial § 2.1 (a) (iii), at 64 (1969).

319 Allen v. United States, 129 U.S. App. D.C. 61, 360 F.2d 476 (1968); sec note 318 
supra.

320 F.2d (D.C. Cir. 1970) (en banc).

Discovery

The court this term continued the recent trend toward liberalization 
of the discovery rules applicable to grand jury testimony.318 Rejecting 
the most recently formulated “semblance of need” test,319 the court in 
Harris v. United States320 adopted a standard established in two other 
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circuits321 applicable to defense requests for the production and examina
tion of grand jury testimony. Under the new doctrine, “upon seasonable 
request, [the accused] shall be permitted, at the close of direct examina
tion of each witness called by the Government, to inspect the grand 
jury testimony of the witness which is pertinent to the subjects addressed 
on direct examination. An exception to this requirement will obtain 
onlv where the Government, for good cause, obtains a protective order 
as to particular testimony.” 322 Unlike the tests based on “particularized 
need” or “semblance of need,” 323 the Harris test clearly requires the 
prosecutor to bear the burden of establishing a need to maintain the 
traditional secrecy of the grand jury324 through protective orders on 
witness testimony.

321 See United States v. Amabile, 395 F.2d 47, 53 (7th Cir. 1968), vacated on other 
grounds, 394 U.S. 310 (1969); United States v. Youngblood, 379 F.2d 365, 370 (2d Cir. 
1967). In Youngblood, the Second Circuit went so far as to hold that it was necessary 
for the court to compel production of grand jury testimony in every case upon request 
of the defendant. Allen specifically rejected this procedure, however. 129 U.S. App. 
D.C. at 66, 390 F.2d at 482.

322 F.2d at (emphasis added). The procedure for obtaining protective orders
was adopted by the court from Youngblood: “CT]he court should first examine in 
camera the material sought to be protected before making its ruling; and if material 
is withheld from the defendant under such an order it shall be sealed by the court and 
preserved for consideration on appeal.” Id. at n.9, quoting United States v.
Youngblood, 379 F.2d 365, 370 (2d Cir. 1967).

323 See note 318 supra.
224 See Pittsburgh Plate Glass Co. v. United States, 360 U.S. 395, 405 (1959) (Brennan, 

J., dissenting); United States v. Amazon Industrial Chemical Corp., 55 F.2d 254, 261 (D. 
Md. 1931). Judge MacKinnon, dissenting in Harris, objected to the government prac
tice of providing grand jury testimony prior to trial on the basis that witnesses, the 
Government, and society need protection against the possibility of intimidating threats 
and assaults against witnesses which could result in the compromise of the witnesses 
and the reduction of convictions which normally flow from truthful testimony. 
Harris v. United States, F.2d , (D.C. Cir. 1970) (MacKinnon, J., dissenting
in part). See also Note, Defense Access to Grand Jury Testimony: A Right in Search 
of a Standard, 1968 Duke I. J. 556; Note. A Reexamination of the Rule of Secrecy of 
Grand Jury Minutes in the Federal Courts, 34 N.Y.U.L. Rev. 606 (1959); Note, 
Discovery of Trial Witness' Grand Jury Testimony, 1 Rutgers-Camden L.J. 93 (1969).

-' Judge MacKinnon concurred in the establishment of the new rule, but objected 
to the fact that immediately after its announcement, the court delineated what it 
' rofessed to be a preferable standard. By implying that the government practice of 
providing grand jury minutes prior to trial was preferable to its own announced rule, 
he felt the court may have subverted the new rule’s effectiveness. Harris v. United 
States, F.2d , (D.C. Cir. 1970) (.MacKinnon, J., dissenting in part).

In addition to effecting this major change in the discovery procedure, 
the court in Harris went on to express its approval of the even farther- 
reaching practice325 currently followed by the Government of making 
grand jury testimony available to the defense at the commencement of 
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the trial when authorized by the court wherever it appears that there 
will not be a protracted trial.326 The court noted its previous approval 
of this practice,327 pointing out that such procedure would eliminate 
the delay inherent in the rule promulgated in Harris}28

The court this term also considered problems of discovery where 
simultaneous civil and criminal trials based on the same transaction are 
conducted. Discovery in criminal prosecutions under the Federal Rules 
of Criminal Procedure329 is restrictive,330 while discovery in civil litiga
tion is characterized by permissiveness.331 Faced with this conflict in 
Gordon v. FDIC332 the court held that civil litigation need not be stayed 
pending the conclusion of the criminal prosecution.333 While discovery 
is permissible in the civil suit, it is not necessary that it proceed in the 
same manner as in ordinary civil litigation.334 In allowing civil discovery 
in such cases, the court must determine whether the purpose of discovery 
is to obtain information unavailable in criminal discovery335 and also 
” 326 id. at 7

327 Id. at , citing Gibson v. United States, 131 U.S. App. D.C. 143, 145, 403 F.2d 
166, 168 (1968); Allen v. United States, 129 U.S. App. D.C. 61, 67 n.16, 390 F.2d 476, 
482 n.16 (1968).

328 F.2d at . See American Bar Association Project, supra note 318, at 
§ 2.1(a) (iii); Comment, Secrecy in Grand Jury Proceedings: A Proposal for a New 
Federal Rule of Criminal Procedure (6)(e), 38 Fordham L. Rev. 307 (1969); Develop
ments in the Law—Discovery, 74 Harv. L. Rev. 940, 1051 (1961).

329 Fed. R. Crim. P. 16.
330 See Note, Federal Courts—Discovery—Stay of Discovery in Civil Court to Protect 

Proceedings in Concurrent Criminal Action—The Pattern of Remedies, 66 Mich. L. Rev. 
738, 739 (1968). See also Goldstein, The State and the Accused: Balance of Advantage in 
Criminal Procedure, 69 Yale L.J. 1149, 1180-99 (1960); Louisell, Criminal Discovery: 
Dilemma Real or Apparent?, 49 Calif. L. Rev. 56, 71-90 (1961).

331 See Fed. R. Civ. P. 26-37.
332 427 F.2d 578 (D.C. Cir. 1970) (Bazelon, C.J.; Leventhal, J.; Jameson, D.J.).
333 The court found that criminal indictment did not constitute a block against all 

civil litigation. Id. at 580. Similarly, the Supreme Court has found that requiring federal 
agencies to choose between civil and criminal proceedings or to force deferment of 
civil proceedings pending final judgment in a criminal trial would impede the en
forcement of federal law. United States v. Kordel, 397 U.S. 1 (1970). Kordel involved 
simultaneous criminal and civil actions commenced by the FDA. The Court held that 
corporations cannot avoid compliance with interrogatories on the basis of the 
privilege of its agents against compulsory self-incrimination unless no agents can provide 
the information requested without loss of the privilege. Id. at 8-9.

334 The usual remedy is a stay of civil discovery pending trial. E.g., Perry v. 
McGuire, 36 F.R.D. 272 (S.D.N.Y. 1964); Paul Harrigan & Sons v. Enterprise Animal 
Oil Co., 14 F.R.D. 333 (E.D. Pa. 1953); National Discount Corp. v. Holzbaugh, 13 
F.R.D. 236 (E.D. Mich. 1952); cf. United States v. Maine Lobstermen’s Ass’n, 22 
F.R.D. 199 (D. Me. 1958); United States v. Linen Supply Institute, 18 F.R.D. 452 
(S.D.N.Y. 1955). See generally United States v. Bridges, 86 F. Supp. 931 (N.D. Cal. 
1949).

335 Gordon v. FDIC, 427 F.2d 578, 580 (D.C. Cir. 1970); Campbell v. Eastland, 307 
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whether such discovery would violate the privilege against self-incrimina
tion. G If either of these conditions is present, the court should provide 
protective orders to prevent improper discovery.* 337

F.2d 478, 487 (5th Cir. 1962), cert, denied, 371 U.S. 955 (1963); cf. United States v. 
Proctor & Gamble Co., 356 U.S. 677, 683-84 (1958); United States v. Pennsalt Chemical 
Corp., 260 F. Supp. 171, 172 (E.D. Pa. 1966).

33€ Gordon v. FDIC, 427 F.2d 578, 580 (D.C. Cir. 1970); Paul Harrigan & Sons, Inc. v. 
Enterprise Animal Oil Co., 14 F.R.D. 333 (E.D. Mich. 1965).

337 Gordon v. FDIC, 427 F.2d 578, 580 (D.C. Cir. 1970); Fed. R. Civ. P. 30(b). The 
court remanded Gordon with instructions to clarify the reasons for denying the motion 
to strike the request for admissions. 427 F.2d at 581-82.

338 ]n the federal courts, this right arises from judicial construction of the sixth 
amendment. See, e.g., Glasser v. United States, 315 U.S. 60, 76 (1942); Rivera v. United 
States, 318 F.2d 606, 608 (9th Cir. 1963); Diggs v. Welch, 80 U.S. App. D.C. 5, 7, 
148 F.2d 667, 669, cert, denied, 325 U.S. 889 (1945). The rule is applied to the states 
through the due process clause of the fourteenth amendment. Powell v. Alabama, 287 
U.S. 45, 71 (1932); see Mitchell v. Stephens, 353 F.2d 129, 145 (8th Cir. 1965), cert, 
denied, 384 U.S. 1019 (1966); Pineda v. Bailey, 340 F.2d 162, 164 (5th Cir. 1965).

339 See, e.g., Coles v. Peyton, 389 F.2d 224, 227 (4th Cir.), cert, denied, 393 U.S. 849 
G968); Hintz v. Beto, 379 F.2d 937, 941-43 (5th Cir. 1967); Copion v. United States, 
89 U.S. App. D.C. 103, 114, 191 F.2d 749, 760 (1951), cert, denied, 342 U.S. 926 (1952).

340 Harried v. United States, 128 U.S. App. D.C. 330, 333-34, 389 F.2d 281, 284-85 (1967); 
see United States v. Dilella, 354 F.2d 584, 587 (7th Cir. 1965); United States ex rel. 
Darcy v. Handy, 203 F.2d 407, 427 (3d Cir.), cert, denied, 346 U.S. 865 (1953). The 
courts are more likely to find ineffective assistance where the matter is raised on direct 
appeal rather than by collateral attack. See Bruce v. United States, 126 U.S. App. D.C. 
336, 340, 379 F.2d 113, 117 (1967).

34M27 F.2d 609 (D.C. Cir. 1970) (per curiam) (Bazclon, C.J. & Leventhal, J.).
?’^2ld. at 160. The standard approved by the court in Scott was first stated by Judge 

Leventhal in Bruce v. United States, 126 U.S. App. D.C. 336, 339-40, 379 F.2d 113, 116-17 
(1967). The court made it clear that the defendant no longer must show that “taken 
as a whole the trial was a ‘mockery of justice,’ ” as required by Edwards v. United 
States, 103 U.S. App. D.C. 152, 153, 256 F.2d 707, 708 (1958). Other circuits still require 
a showing that the trial was a mockery and a farce because of counsel’s incompetence. 
See United States v. Silva, 418 F.2d 328, 331-32 (2d Cir. 1969); Slawek v. United States, 
413 F.2d 957, 959 (8th Cir. 1969); Wright v. Craven, 412 F.2d 915, 917 (9th Cir. 1969).

Ineffective Assistance of Counsel

A defendant in a criminal prosecution has a constitutional right to 
the effective assistance of counsel,338 and a showing that this right has 
been violated will entitle the defendant to reversal of his conviction.339 
The granting of such relief is rare, however, for the defendant must 
meet a heavy burden of proof—he must demonstrate that there has been 
substantial unfairness in the defense of his case.340

This general standard was clarified this term in Scott v. United States?* 1 
where the court held that the defendant must show that “gross incom
petence blotted out the essence of a substantial defense.” 342 Whether 
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the defendant can meet the general standard depends upon the facts of 
the particular case;343 344 for example, a defendant can meet his burden of 
proof by showing that he was not given enough time for consultation 
with his attorney.314 However, the courts are very unlikely to find 
ineffective assistance of counsel where the claim is based only upon 
the attorney’s trial court decisions.345 In order to prevail, the defendant 
must show that in effect he was denied a fair trial.346 In certain extreme 
situations where denial of private consultation has rendered the assistance 
of counsel ineffective, the courts have reversed the conviction as a 
matter of course.347 348

343See Sims v. United States, 272 F. Supp. 577, 598 (D. Md. 1966), affd, 382 F.2d 
294 (4th Cir. 1967), cert, denied, 390 U.S. 961 (1968).

344S«?e Joseph v. United States, 321 F.2d 710, 712 (9th Cir. 1963), cert, denied, 375 U.S. 
977 (1964). Whether a court will reverse when the defendant has had only a short time 
for consultation depends upon its assessment of the totality of the circumstances. See, 
e.g., United States ex rel. Chambers v. Maroney, 408 F.2d 1186, 1195-96 (3d Cir. 1969), 
aff’d, 399 U.S. 42 (1970) (defendant charged with two armed robberies and receiving 
stolen goods was not denied effective assistance of counsel when first met counsel on 
the way to the courtroom); Doughty v. Beto, 396 F.2d 128, 130 (5th Cir. 1968) (15 
minutes consultation adequate—defendant charged with theft by false pretext); Jones 
v. Cunningham, 313 F.2d 347, 353 (4th Cir.), cert, denied, 375 U.S. 832 (1963) (one 
day inadequate—defendant charged with three counts of breaking and entering, two counts 
of grand larceny and one count of possession of burglary tools). The court this term 
remanded one case for a determination of whether appointment of counsel one year after 
the crime and one month prior to trial resulted in inadequate preparation and cor
responding ineffective assistance of counsel. United States v. Weaver, 422 F.2d 711 
(D.C. Cir. 1970) (per curiam) (Bazelon, C.J.; Wright & Leventhal, JJ.) (defendant 
charged with robbery and assault with a dangerous weapon).

345 Counsel is presumed to be competent. See Busby v. Holman, 356 F.2d 75, 79 (5th 
Cir. 1966). Most acts and omissions at trial are a matter of tactical judgment, and 
the attorney is not held to a standard of perfection. See, e.g., Curry v. Wilson, 
405 F.2d 110, 112-14 (9th Cir. 1968) (no objection to inadmissible evidence); Thomas v. 
United States, 363 F.2d 849, 851 (9th Cir. 1966) (failure to call witness); Bolden v. 
United States, 105 U.S. App. D.C. 259, 260, 266 F.2d 460, 461 (1959) (failure to call 
witness). See generally Note, Incompetent Counsel as Ground for New Trial in 
Criminal Cases, 47 Colum. L. Rev. 115 (1947); Comment, Incompetency of Counsel 
as a Ground for Attacking Criminal Convictions in California and Federal Courts, 
4 U.C.L.A.L. Rev. 400 (1957).

346 See Mitchell v. United States, 104 U.S. App. D.C. 57, 62, 259 F.2d 787, 792, cert, 
denied, 358 U.S. 850 (1958).

347 See Copion v. United States, 89 U.S. App. D.C. 103, 112-15, 191 F.2d 749, 757-61 
<1951), cert, denied, 342 U.S. 926 (1952); Anderson v. North Carolina, 221 F. Supp. 930, 
935 (W.D.N.C. 1963). Similar results have been reached where intimidation of counsel 
rendered his assistance ineffective. Moore v. Dempsey, 261 U.S. 86 (1923).

348 425 F.2d 597 (D.C. Cir. 1970) (Bazelon, C.J.; Tamm, J. & Jameson, D.J.).

The court this term found that defendant had shown the requisite de
gree of unfairness in United States v. Hammondsbut upheld a seem
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ingly cursory defense in Scott v. United States.^ In Hammonds, the 
defense counsel’s errors and omissions taken together demonstrated an 
inadequate defense, even though no one of the specific acts or omissions 
would have been sufficient to sustain the claim of ineffective assistance 
of counsel.349 350 Counsel’s insufficient representation during the trial was 
evidenced by his failure to make pretrial motions for release, to appear 
at the arraignment, and to conduct voir dire or make an opening state
ment to the jury.351 Counsel’s uninspired examination of the prose
cution witnesses, his failure to request jury instructions, and his deficient 
closing argument clearly indicated a pro forma defense at most.352 In 
Scott, however, the court held that a defendant charged with assault and 
carrying a dangerous weapon had not been denied a fair trial where 
defense counsel did not cross-examine the complaining witness or the 
arresting officer, make serious objection to the admission of a knife 
into evidence, or call eyewitnesses or character witnesses to testify.353

349425 F.2d 609 (D.C. Cir. 1970) (per curiam) (Bazelon, C.J. & Leventhal, J.). In 
two other cases the court refused to find ineffective assistance of counsel in more 
compelling circumstances. See United States v. White (Linwood), 429 F.2d 711 (D.C. 
Cir. 1970) (Fahy, J.; Bazelon, C.J. & Jameson, D.J.) (court refused to appoint substitute 
counsel); Heard (Chrisp) v. United States, 419 F.2d 682 (D.C. Cir. 1969) (per curiam) 
(Bazelon, C.J., McGowan & Leventhal, JJ.) (failure to fully develop insanity defense).

350 425 1 '.2d at 604. Other circuits also look to the totality of counsel’s errors and 
omissions. E.g., Lyons v. United States, 325 F.2d 370, 376-77 (9th Cir. 1963), cert, denied, 
377 U.S. 969 (1964); United States ex rel. Feeley v. Ragen, 166 F.2d 976, 980-81 (7th 
Cir. 1948).

3« 425 F.2d at 603.
352 The closing argument included no mention of the presumption of innocence or of 

the requirement that the prosecution prove all essential elements of the offense beyond 
a reasonable doubt. Counsel further omitted any mention of certain evidence adduced 
at trial which tended to disprove certain material elements of the crime charged. Id. at 
603.

353 id. at 610. The facts are stated in the opinion of the District of Columbia 
Court of Appeals. Scott v. United States, 259 A.2d 353 (D.C. Mun. Ct. App. 1969).

354 Dallago v. United States, 427 F.2d 546 (D.C. Cir. 1969) (Robinson, J.; Tamm & 
McGowan, JJ.). See Securities Act of 1933, 15 U.S.C. § 77x (1964).

355 427 F.2d at 458.

General Conduct of the Trial

Jury Contamination. After a six week jury trial, Alfred Dallago
was convicted of engineering a series of sham intercompany transactions 
to provide false information to the Securities and Exchange Commis
sion.354 During the course of the lengthy trial, portions of certain SEC 
files were admitted into evidence pursuant to an agreement between 
counsel, acquiesced in by the court, that parts of the files to be ex
cluded from evidence would be deleted before submission to the jury.355 
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These deletions were never made, however, and a file containing an un
admitted item found its way into the jury room during deliberation.356 
The Government argued on appeal that the transmittal of this con
taminated material was harmless,357 contending that it was unlikely that 
the members of the jury had read the tainted document which had 
remained in the jury room for not more than three hours of the jury’s 
five days of deliberations and constituted the last two pages of an 87 
page exhibit.358 The Government also argued that the error was not 
prejudicial because independent evidence of appellant’s guilt was over
whelming.359

356 The item was a suspension order stating that a particular stock offering was made 
in violation of the Securities Act of 1933. Id. at 551; see 15 U.S.C. 77x, 78ff (1964).

357 427 F.2d at 555. A similar mishap occurred in regard to the indictment upon 
which appellant Dallago was being tried. The court had sustained appellant’s objection 
to submission of a portion of the indictment to the jury because the Government had 
offered no proof to substantiate its charge. However, the offending paragraph was not 
stricken from the indictment sent to the jury room on the first day of deliberation. 
When the judge learned of the error, he called the jurors back into the courtroom, 
explained why they should disregard the paragraph, and gave them a corrected copy 
with the offending material deleted. Id. at 552. The court declined to decide whether 
the curative instruction could overcome the prejudice of the erroneous indictment 
since the transmittal of the unexpurgated file was of itself reversible error. The court 
seemed inclined, however, to accept the position that the curative instruction would 
have been sufficient had it not been for the other reversible error. Id. at 552 n.13; 
see Blauner v. United States, 293 F.2d 723 (8th Cir.), cert, denied, 368 U.S. 931 (1961); 
United States v. Douglas, 155 F.2d 894 (7th Cir. 1946). The court reacted differently 
with respect to the file: “No case has come to our attention in which a court has 
held that a sojourn of harmful material in the jury room can be so readily repaired 
[as by a curative instruction upon discovery of the erroneous delivery] and, contrarily, 
it has been held that instructions are ineffective for the purpose.” 427 F.2d at 555-56 
n.38, citing United States v. Grady, 185 F.2d 273, 274 (7th Cir. 1950). “The naive as
sumption that prejudicial effects can be overcome by instructions to the jury . . . 
all practicing lawyers know to be unmitigated fiction.” Krulewitch v. United States, 
336 U.S. 440, 453 (1949) (Jackson, J., concurring); see Bruton v. United States, 391 
U.S. 123, 128-37 (1968); Gregory v. United States, 125 U.S. App. D.C. 140, 144-45, 
369 F.2d 185, 189-90 (1966).

358 427 F.2d at 556.
359 Jd. at 558. An earlier District of Columbia case held that transmittal of a witness’ 

prejudicial statement, not in evidence, to the jury did not require reversal because the 
proof of guilt was overwhelming. Sawyer v. United States, 112 U.S. App. D.C. 381, 
303 F.2d 392, cert, denied, 371 U.S. 879 (1962).

360 427 F.2d at 556.
361 The court relied on a turn of the century Third Circuit case which indicated that 

I he court rejected both of the Government’s arguments, emphasizing 
that the “cardinal rule of our jurisprudence is that the sanctity of the 
jury room must remain inviolate,” 360 and pointing out that, absent con
vincing proof that somehow the document escaped the jury’s atten
tion,361 the court could not assume that it was not seen by the jurors.362 
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Additional emphasis was placed on the court’s continuing concern over 
the prejudicial effect of extrajudicial facts associating the accused with 
criminality not involved in the trial.362 363 As to the Government’s second 
contention, the court noted that had the evidence, though quantitatively 
impressive,364 been as overwhelming as the Government suggested, the 
jury surely would have succumbed much sooner than the five days it 
actually required to reach a verdict.365 The court therefore reversed, 
quoting the words of Judge Friendly of the Second Circuit that “the 
principle that the jury may consider only matter that has been received 
in evidence is so fundamental that a breach of it should not be condoned 
if there is the slightest possibility that harm could have resulted.”366

the presumption that the presence of prejudicial material in the jury room was actually 
injurious to the defendant would remain until rebutted by evidence submitted by the 
plaintiff below. Id.; see Ogden v. United States, 112 F. 523, 526-27 (3d Cir. 1902).

362See Leigh v. United States, 113 U.S. App. D.C. 390, 391, 308 F.2d 345, 346 (1962). 
See also Osborne v. United States, 351 F.2d 111, 118 (8th Cir. 1965); United States v. 
Brandenburg, 155 F.2d 110, 113 (3d Cir. 1946); United States v. Michcnor, 152 F.2d 
880, 886 (3d Cir. 1945); United States v. Dressier, 112 F.2d 972 (7th Cir. 1940).

363 See, e.g., Barnes v. United States, 124 U.S. App. D.C. 318, 365 F.2d 509 (1966); 
Pickney v. United States, 124 U.S. App. D.C. 209, 363 F.2d 696 (1966); Luck v. United 
States, 121 U.S. App. D.C. 151, 348 F.2d 763 (1965). See generally Note, Procedural 
Protections of the Criminal Def endant—A Re evaluation of the Privilege Against Self
In crimination and the Rule Excluding Evidence of Propensity to Commit Crime, 
78 Harv. L. Rev. 925 (1964). But see notes 561-63 infra and accompanying text.

364 The Government presented 150 exhibits and called 25 witnesses; appellant pro
duced 25 exhibits and called 12 witnesses. The trial continued for six weeks. 427 F.2d at 
558 n.49.

365 Jd. at 559.
306 United States v. Adams, 385 F.2d 548, 550-51 (2d Cir. 1967); cf. Comment, 

Criminal Lave—Juror's Exposures to Prejudicial Information May Not Be Grounds for a 
Mistrial, 13 Syracuse L. Rev. 601 (1962).

367 Herron v. Southern Pacific Co., 283 U.S. 91, 95 (1931); Billed v. United States, 
87 U.S. App. D.C. 274, 282, 184 F.2d 394, 402 (1950); see, e.g., Bihn v. United States, 
328 U.S. 633 (1946); Bollenbach v. United States, 326 U.S. 607 (1946); Quercia v. 
United States, 289 U.S. 466 (1933).

•^Billed v. United States, 87 U.S. Xpp. D.C. 274, 282, 184 F.2d 394, 402 (1950); see, 
e.g., Glasser v. United States, 315 U.S. 60, 82 (1942); Roberts v. United States, 109 
U.S. \pp. D.C. 75, 76-77, 284 F.2d 209, 210-11, cert, denied, 368 U.S. 863 (1961); 
Griffin v. United States, 83 U.S. App. D.C. 20, 21, 164 F.2d 903, 904, cert, denied, 333 
U.S. 857 (1948).

Trial Jzidge Interrogation. A trial judge is “not a mere modera
tor” 367 and his participation in the examination of witnesses to aid “the 
inexperienced layman in the [jury box] in finding the truth in the con
fusing conflicts of contradictory evidence” presented to them often 
may be justified.368 Nevertheless, “principles both fundamental and in
destructible in our criminal law exhort [the trial judge] to hold to a 
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minimum his questioning of witnesses in a jury trial,” 369 thereby main
taining inviolate the line separating the provinces of judge, jury, and 
advocate,370 and preserving the atmosphere of evenhandedness that must 
pervade the courtroom.371

369 United States v. Barbour, 420 F.2d 1319, 1321 (D.C. Cir. 1969) (Robinson, J.; 
Fahy & Leventhal, JJ.). The judge’s inquiries in this case were directed toward much 
needed clarification rather than challenges to the testimony. Id. at 1322.

370 See, e.g., Blunt v. United States, 100 U.S. App. D.C. 266, 276, 244 F.2d 355, 365 
(1957) (trial judge’s questioning “took on the aspect of advocacy”); People v. Martin, 
66 Ill. App. 2d 290, 214 N.E.2d 324 (1966) (partisan questioning of defendant by trial 
court); People v. Wilder, 11 Mich. App. 152, 160 N.W.2d 749 (1968) (adversary pro
ceedings destroyed by intensive judicial interrogation). For an extreme example of 
judicial abuse of the procedure, see United States v. Marzano, 149 F.2d 923 (2d Cir. 
1945).

371 See, e.g., Wallace v. United States, 281 F.2d 656 (4th Cir. 1960); United States 
v. Carmel, 267 F.2d 345 (7th Cir. 1959); Blumberg v. United States, 222 F.2d 496 
(5th Cir. 1955). See also Connor, The Trial Judge, His Facial Expressions, Gestures and 
General Demeanor—Their Effect on the Administration of Justice, 6 Am. Crim. L.Q. 
175 (1968); Rothblatt, Prejudicial Conduct of the Trial Judge in Criminal Cases, 2 Crim. 
L. Bull. Sept. 1966, at 3.

372 Blunt v. United States, 100 U.S. App. D.C. 266, 276, 244 F.2d 355, 365 (1957); 
Blumberg v. United States, 222 F.2d 496, 501 (5th Cir. 1955).

373 Jackson v. United States, 117 U.S. App. D.C. 325, 326, 329 F.2d 893, 894 (1964).
374 “Few rules are better settled, so far as the federal courts are concerned, than the 

right of a trial judge to make proper inquiry of any witness when he deems that the 
end of justice may be served thereby ...” Griffin v. United States, 83 U.S. App. D.C. 
20, 21, 164 F.2d 903, 904 (1947), cert, denied, 333 U.S. 857 (1948). See, e.g., Glasser v. 
United States, 315 U.S. 60, 82 (1941); Simon v. United States, 123 F.2d 80, 83 (4th Cir.), 
cert, denied, 314 U.S. 694 (1941); United States v. Kay, 101 F.2d 270, 272 (2d Cir. 1939).

375 419 F.2d 1203 (D.C. Cir. 1969) (per curiam) (Bazclon, C.J., Wright & McGowan, 
JJ.).

Zl&ld. at 1204; see note 374 supra-, cf. United States v. Barbour, 420 F.2d 1319 
(D.C. Cir. 1969). Appellant claimed that he had accidentally shot his girl friend with 
her pistol in a scuffle over his efforts to end their extramarital affair. The judge drew

Courts repeatedly emphasize that it is far better for the judge to ab
stain than to intervene, particularly if the questioning is designed to 
elicit answers favorable to the prosecution.372 The court of appeals 
has stressed that if more than one or two questions are involved, the 
proper procedure is “to call both counsel to the bench, or in chambers, 
and suggest what the judge wants done.” 373 It consistently has re
fused, however, to reverse on the ground of over-energetic trial court 
interrogation without the clearest indication in the record of resultant 
jury prejudice.374 375

The court applied this standard to two cases this term. In Thomas v. 
United States™ the court examined appellant at length and without in
terruption for over eight and one half pages of transcript, suggesting 
the impropriety of appellant’s acts and the insincerity of his story.376
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In United States v. Green (Laurence)811 the court repeatedly questioned 
a defense witness, highlighting those factors which the court believed 
rendered the witness' testimony unreliable.* 378 In the absence of timely 
objection, the trial judge’s conduct was held not to constitute reversible 
error in either instance.379

from appellant admissions that he had a wife and two children, that the deceased had a 
husband and four children, and that their illicit relationship had lasted for two years. 
The judge’s interrogation also produced testimony which tended to negate appellant’s 
stated desire to bring that relationship to an end. 419 F.2d at 1204. Conceding that it 
might have prejudiced appellant to some extent in the eyes of the jury, the court never
theless declined to find reversible error based on this examination alone. Id. at 1204-05.

3T7429 F.2d 754 (D.C. Cir. 1970) (Bazelon, C.J.; Tamm & MacKinnon, JJ.).
378 The defendant admitted having had intercourse, but only upon the prosecutrix’s 

consent. The trial judge repeatedly questioned a defense witness testifying about the 
prosecutrix’s bad reputation for chastity, an inquiry designed to emphasize the witness’ 
unreliability. Id. at 759-60. Moreover, the judge, after cross-examination by the prose
cutor of a second defense witness, intervened to draw attention to inconsistencies 
between appellant’s earlier story and his present one. Id. at 760.

X191d.\ Thomas v. United States, 419 F.2d 1204-05 (D.C. Cir. 1969); see notes 535-49 
infra and accompanying text. A related complaint by appellant Green centered on his 
claim that certain highly prejudicial remarks bv the trial court during a bench conference 
with the prosecutor may have come to the attention of the jury. 429 F.2d at 760-61. 
Again, however, the failure to suggest the possibility to the judge, before the verdict had 
been returned, that these comments may have been overheard, in addition to absence in 
the record of indications of the demeanor, rone or volume level of this conference, left 
nothing upon which the appeals court could base a finding of prejudice. Id. at 761.

880 United States v. McPherson, 421 F.2d 1 127, 1128 (D.C. Cir. 1970) (Bazelon, C.J.; 
Robinson, J.; Tamm, J., dissenting).

881 Id. Rule 43 provides in pertinent part that in noncapital cases “[t]he defendant’s 
voluntary absence after the trial has commenced in his presence shall not prevent 
contin-ing rhe trial to and including the return of the verdict.” Fed. R. Crim. P. 43.

382 421 F.2d at 1129.
38?‘Sre, e.g., Pointer v. Texas, 380 U.S. 400, 405 (1965); Diaz v. United States, 223 

I -S. 412. 445 (1912); Lewis v. United States, 146 U.S. 370, 372 (1892). See also 23 Vand. 
L. Rev. 431 (1970).

384 Cureton v. United Stares, 130 U.S. App. D.C. 22, 27. 396 F.2d 671, 676 (1968).

Trial in Absentia. W illiam McPherson was released on bail in
order to locate witnesses for his defense in a trial for petit larceny and 
burglary.380 When he failed to appear in court at the designated time, 
his jury trial was resumed and a guilty verdict was rendered in absentia 
pursuant to the provisions of rule 43 of the Federal Rules of Criminal 
Procedure?81 In reviewing McPherson’s trial the court noted that 
rule 43 codifies the right to be present at trial inherent in the sixth 
amendment,382 a right long recognized as being of fundamental im
portance to the just administration of the criminal law383 and requiring 
the clearest of determinations that an absence is “voluntary” before a 
trial may be continued in the defendant’s absence.384 The court ruled✓



654 The Georgetown Law Journal [Vol. 59:588

that the voluntariness of a defendant’s absence from the courtroom is 
contingent upon the sufficiency of the warning given to inform the de
fendant that his failure to appear would result in the continuation of 
his trial without him.385 Since the trial court did not give McPherson 
such a warning,386 the case was remanded for a determination of whether 
he knew in fact that his trial would go on without him and had there
fore knowingly, intelligently, intentionally, and voluntarily waived his 
constitutional rights under the sixth amendment and rule 43.387

385 421 F.2d at 1130.
386 id.
387 Id. at 1130-31. In arguing for the strict constitutional waiver standard in the con

text of rule 43, Chief Judge Bazelon relied on a previous decision in this circuit. See 
Cross v. United States, 117 U.S. App. D.C. 56, 325 F.2d 629 (1963). He noted that Cross 
had foreshadowed this decision by applying the Supreme Court standard of “intelligent 
and competent waiver” to the sixth amendment area. 421 F.2d at 1129 n.6; see Johnson 
v. Zerbst, 304 U.S. 458 (1958). Moreover, he buttressed his holding with reference to 
the line of cases leading up to and subsequent to Miranda v. Arizona. 421 F.2d at 1129 
n.6; see Miranda v. Arizona, 384 U.S. 436 (1966).

Judge Tamm disagreed with this formulation and framed the issue not in terms of 
whether the defendant knew that the trial could continue in his absence, but rather 
whether he knew that he had a right to be present at his trial and had waived it. 421 
F.2d at 1131. Since the record indicated that McPherson had an extensive criminal 
record and clearly knew of his right to be present, and yet absented himself without 
sound reason, Judge Tamm found his absence voluntary and the requirements of rule 43 
and the sixth amendment satisfied. Id. at 1131-32.

Thus, the dispute between the majority and dissent centered not around what 
constitutes a voluntary waiver, but what it was that had to be waived in order for the 
trial to proceed in absentia. Judge Tamm declined to accept the Chief Judge’s state
ment “that it is not merely the right to be present but its corollary, that the trial not 
continue when one is not present, which must be intelligently waived.” Id. at 1130 
(emphasis in original).

388 See notes 387 supra & 393 infra and accompanying text.
389 See Walker v. United States, 116 U.S. App. D.C. 221, 222, 322 F.2d 434, 435 

(1963), cert, denied, 375 U.S. 976 (1964); Jones v. United States, 113 U.S. App. D.C. 
352, 356, 308 F.2d 307, 311 (1962).

390 F.2d (D.C. Cir. 1970) (per curiam) (Fahy, Tamm & Robinson, JJ.).
391 The record did not indicate whether appellant was present or absent at the time 

the additional communication with the McNair jury rook place. Id. at . Some 
courts have held that the rendition of supplemental instructions to the jury in a felony 

The reasoning used in McPherson, with its rather close scrutiny of 
proceedings held in the absence of a defendant and its concomitant con
cern that the accused be present at every stage of his trial, has long 
played a dominant role in judicial thinking.388 This is especially true 
in the review of a trial judge’s communications with the jury after it 
has commenced deliberation.389 390 Thus, although the court declined to 
reverse the trial court in United States v. McNair™ where the defendant 
was apparently absent391 during the rendition of a supplemental instruc
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tion, • - that decision should not be read to contradict a continuing 
judicial abhorrence of trial in absentia.392 393

case necessitates an affirmative showing in the record of an accused’s presence. See Fina 
v. United States, 46 F.2d 643, 644 (10th Cir. 1931); Lynn v. State, 250 Ala. 384, 386, 
34 So. 2d 602, 605 (1948). Others, however, have required the defendant to demonstrate 
his absence. See State v. Miller, 100 Mo. 606, 610, 13 S.W. 832, 837 (1890); Hancock v. 
State, 120 Tex. Crim. 162, 165, 47 S.W.2d 299, 302 (1932). Since the proceedings in 
McNair were nonprcjudicial even assuming his absence at this stage, the court 
declined to reach this issue. F.2d at

392 F.2d at . The jury had requested information on a subject about which no 
evidence had been introduced. The judge, with the concurrence of defendant’s counsel 
but apparently without the knowledge of the defendant himself, merely informed the 
jury that he could not give them any information that was not in the record and that 
they must decide the case based on the evidence submitted. Id.

393 See United States v. McCoy, F.2d , (D.C. Cir. 1970) (per curiam)
(Bazelon, C.J., Wright, J. & Matthews, J., sitting by designation). In McCoy, the 

conviction was reversed when neither appellant, his counsel, the prosecutor, nor the 
court reporter were present when the judge interviewed a confused juror in his 
chambers. See also Ware v. United States, 376 F.2d 717 (7th Cir. 1967); Rice v. 
United States, 356 F.2d 709 (8th Cir. 1966); Nieto v. People, 160 Colo. 179, 415 P.2d 531 
(1966). The court in McCoy relied heavily on the sixth amendment guarantee of the 
presence of defense counsel and the accused at all critical stages and on rule 31(a) 
of the Federal Rules of Criminal Procedure which provides that the verdict is to be 
returned by the jury to the judge in open court. F.2d at ; see U.S. Const. 
amend. VI; Fed. R. Crim. P. 31(a); cf. Illinois v. Allen, 397 U.S. 337 (1970) (sixth 
amendment right to be present throughout the trial lost by an unruly and disruptive 
defendant); Murray, The Power to Expel a Criminal Defendant From His Own. Trial: A 
Comparative View, 36 U. Colo. L. Rev. 171 (1964).

394 See R. Pound, Criminal Justice in America 187 (1930); Cain, Sensational Prose
cutions and Reversals, 7 Notre Dame Lawyer 1, 2 (1931). See generally Singer, 
Forensic Misconduct by Federal Prosecutors—and How It Grew, 20 Ala. L. Rev. 227 
(1968); Circuit Note: 1964-1965 Term 270 & n.389.

395 See Note, Prosecutor Indiscretion: A Result of Political Influence, 34 Ind. L.J. 
477 (1959).

396 Seymour, Why Prosecutors Act Like Prosecutors, 11 Record of N.Y.C.B.A. 
302, 311 (1956).

See Hobbs, Prosecutor's Bias, An Occupational Disease, 2 Aia. L. Rev. 40, 50-56 
(1949).

398 r. Pound, supra note 394, at 185-86.
399 See Ludwig, The Role of the Prosecutor in a Fair Trial, 41 Minn. L. Rev. 602, 

618-20 (1957).
400 See Seymour, supra note 396, ar 312-13. Although the prosecutor is often referred 

Prosecutorial Misconduct

“Forensic impropriety’ on the part of public prosecutors is a long
standing problem.394 395 Whether such misconduct is caused by political 
pressures and ambitions,390 the adversary system,396 the “prosecutor’s 
bias.’’ 397 his personal desire for glory and publicity,398 the poor quality 
of prosecutors,399 or the prosecutor's mixture of roles400 is an open ques
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tion. Although the court again this term criticized certain prosecutors 
for misconduct,401 it nevertheless did not restrict the latitude allowed 
them.402 403

to as a “quasi-judicial officer” he is also an attorney eager to protect the interests of 
his “client”—the government. Id. at 312. The general incompetence of trial judges has 
been suggested as another contributing factor. Note, Prosecutor Forensic Misconduct— 
“Harmless Error”?, 6 Utah L. Rev. 108, 114-15, 119 (1958).

401 United States v. Jones, F.2d , & n.3 (D.C. Cir. 1970) (per curiam)
(Robinson & Wright, JJ.; Robb, J., concurring); see Bradley (Ennis) v. United States, 
420 F.2d 181, 186-87 (D.C. Cir. 1969) (Leventhal, J.; Bazelon, C.J.; Tamm, J., dis
senting); United States v. Hayward, 420 F.2d 142, 147 (D.C. Cir. 1969) (Tamm, J.; 
Bazelon, C.J. & Robinson, J.). For a discussion of past criticism of a prosecutor’s actions, 
see Circuit Note: 1968-1969 Term 157-58.

402 See United States v. Stevenson, 424 F.2d 923, 925-26 (D.C. Cir. 1970) (Tamm, J.; 
MacKinnon, J.; Fahy, J., dissenting in part); United States v. Parker, 419 F.2d 679, 681 
(D.C. Cir. 1969) (per curiam) (Bazelon, C.J., McGowan & Miller, JJ.).

403 295 U.S. 78 (1935). Berger had been convicted of conspiring to pass forged 
federal reserve bank notes. The weakness of the case against him, due to the dependence 
on the testimony of an accomplice with an extensive criminal record, was an important 
factor in the Court’s decision to reverse. Id. at 89. The Court noted that the prosecutor 
misstated the facts in cross-examining witnesses, put into the mouths of witnesses things 
which they had not said, and was guilty of generally conducting himself in an improper 
manner. Id. at 84.

404 Id. at 88-89; see Fed. R. Crim. P. 52(a).
4ot> United States v. Jones, F.2d , (D.C. Cir. 1970) (per curiam) (Robinson

& Wright, J J.; Robb, J., concurring). See, e.g., Isaacs v. United States, 301 F.2d 706, 
737-39 (8th Cir. 1962); Knight v. United States, 297 F.2d 675, 678 (5th Cir. 1962); Butler 
v. United States, 191 F.2d 433, 436 (4th Cir. 1951).

406 Simon v. United States, 424 F.2d 796, 799 (D.C. Cir. 1970) (Fahy, J.; Bazelon, 
C.J. & Robinson, J.); see, e.g., Keeble v. United States, 347 F.2d 951, 956 (8th Cir.), 
cert, denied, 382 U.S. 940 (1965); Baiocchi v. United States, 333 F.2d 32, 38 (5th Cir. 
1964); Fleming v. United States, 332 F.2d 23, 25-26 (1st Cir. 1964).

407 Compare United States v. Parker, 419 F.2d 679, 681 (D.C. Cir. 1969) (per curiam) 
(Bazelon, C.J.; McGowan & Miller, JJ.) (disclaimer adequate), with Bradley (Ennis) v. 
United States, 420 F.2d 181, 186-87 & n.7 (D.C. Cir. 1969) (Leventhal, J.; Bazelon, C.J.; 
Tamm J., dissenting) (disclaimer inadequate).

408 Bradley (George) v. United States, F.2d , (D.C. Cir. 1969) (Robinson,
J.; McGowan & Wright, JJ.). This was not the only reason why the court failed to 

The limits to which vigorous advocacy by the prosecutor may be 
carried without violating the defendant’s right to a fair trial were estab
lished by the Supreme Court in Berger v. United States.™ The Berger 
holding disregards as “harmless error” any mistake or deviance where 
evidence of the defendant’s guilt is overwhelming.404 In applying this 
harmless error test, the court held this term that prosecutorial mis
conduct should be weighed against the following factors: (1) the 
evidence in the case;405 (2) any curative action taken by the trial judge;406
(3) subsequent disclaimer by the prosecutor;407 ( 4) objection by defense 
counsel;408 (5) whether the remark in question was in response to an 
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improper action by the defense counsel;409 and (6) whether the prose
cutor’s statement was objectionable in substance or only in form.410

find reversible error, the strength of the case against the defendant also being a factor. 
Id. at . However, even if counsel fails to object, there can be forensic improprieties 
so prejudicial that the courts will not categorize them as harmless. See, e.g., United 
States v. Graham, 325 F.2d 922, 928 (6th Cir. 1963); Greenberg v. United States, 280 
F.2d 472, 474 (1st Cir. 1960); Snipes v. United States, 230 F.2d 165, 167 (6th Cir. 1956); 
Fed. R. Crim. P. 52(b).

409 United States v. Parker, 419 F.2d 679, 681 (D.C. Cir. 1969) (per curiam) 
(Bazelon, C.J.; McGowan & Miller, JJ.). See, e.g., Del Cristo v. United States, 327 F.2d 
208, 209 (5th Cir. 1964); Homan v. United States, 279 F.2d 767, 775-76 (8th Cir.), 
cert, denied, 364 U.S. 866 (1960); United States v. Warnecke, 138 F.2d 561, 565 (7th Cir. 
1943), cert, denied, 321 U.S. 771 (1944). This “provocation and retaliation” doctrine has 
been severely criticized. See Dugan Drug Stores, Inc. v. United States, 326 F.2d 835, 837, 
(5th Cir. 1964).

410 United States v. Stevenson, 424 F.2d 923, 925 (D.C. Cir. 1970) (Tamm, J.; 
MacKinnon, J.; Fahy, J., dissenting in part); see notes 423-26 infra and accompanying 
text. The length of a case may also be a factor, but none of the cases this term involved 
that issue. See, e.g., United States v. Socony-Vacuum Oil Co., 310 U.S. 150, 242 (1939); 
United States v. Kravitz, 281 F.2d 581, 586-87 (3d Cir. 1960), cert, denied, 364 U.S. 
941 (1961); United States v. Ramos, 268 F.2d 878, 880 (2d Cir. 1959). This factor 
is based on the belief that a few instances of misconduct become insignificant during 
a long trial. However, a problem arises in defining “long.” Id.

411 United States v. Shumate, 429 F.2d 777, 778 (D.C. Cir. 1970) (per curiam) 
(McGowan, Miller, & Robb, JJ.); United States v. Hayward, 420 F.2d 142, 147 (D.C. 
Cir. 1969) (Tamm, J.; Bazelon, C.J. & Robinson, J.).

412 Bradley (Fnnis) v. United States, 420 F.2d 181, 184-85, 187-88 (D.C. Cir. 1969) 
(Leventhal, J.; Bazelon, C.J.; Tamm, J., dissenting). Tn United States v. Shumate, the 
prosecutor deliberately questioned appellant to establish military dereliction for having 
been absent without leave, which was unrelated to the charge, in order to discredit him 
in rhe eves of the jury. This questioning itself was possibly prejudicial, but was mag
nified by the Government’s subsequent erroneous submission of evidence that appellant 
was AWOL. 429 F.2d 777 (D.C. Cir. 1970) (per curiam) (McGowan, Miller & Robb, 
JJ).

<13 F.2d (D.C. Cir. 1970) (per curiam) (Robinson & Wright, JJ.; Robb, J., 
concurring).

4H/d. at . The lower court denied appellant’s motion for mistrial, and convicted 
him of second degree burglary and larceny. The court affirmed because of the over
whelming evidence against him. Id.

No case heard this term was reversed solely on the basis of prose
cutorial misconduct. The court did imply, however, that such a reversal 
would be proper in a case where other reversible error was present.411 
In certain instances where prosecutorial misconduct was among the errors 
alleged to warrant reversal,412 * the court reversed without deciding 
whether the prosecutorial misconduct, standing alone, was sufficient.

1 he court was not loath to criticize prosecutors for misconduct even 
in cases where such misconduct was held to be harmless error. In United 
States v. ]ones*™  the prosecutor implied that appellant and two wit
nesses had lied on the stand,414 and in Bradley (George) v. United 



658 The Georgetown Law Journal [Vol. 59:588

States,415 the prosecutor improperly commented upon the absence of a 
witness whom appellant was not in a position to produce.416 In both 
cases, however, there was enough evidence against the defendant to 
mitigate the prosecutorial misconduct.417 418

In another case this term, the prosecutor was not criticized when he stated out of the 
hearing of the jury that all narcotics addicts are liars. The court found that this did not 
reflect the opinion of the prosecutor and that he was only calling attention to an 
argument made in an earlier case. United States v. McIntosh, 426 F.2d 1231, 1234 
(D.C. Cir. 1970) (McKinnon, J.; Tamm, J.; Bazelon, C.J., dissenting); see Perry v. 
United States, 118 U.S. App. D.C. 360, 336 F.2d 748 (1964) (case referred to by the 
court).

415 F.2d (D.C. Cir. 1969) (Robinson, J.; McGowan & Wright, JJ.).
416 Id. at . In addition, the missing witness would probably have had to incriminate 

himself. Id. The fact that the prosecutor’s comment was not a pointed reference to 
appellant’s failure to testify on the second charge was a mitigating factor, as was 
the defense attorney’s failure to object. Id. at ; see notes 601-05 infra and accom
panying text.

417 In Jones, appellant’s fingerprints were found on a rifled money box at the scene 
of the robbery. F.2d at n.10. In Bradley, appellant was caught in the act of 
housebreaking. F.2d at

418 419 F.2d 679 (D.C. Cir. 1969) (per curiam) (Bazelon, C.J., Miller & McGowan, 
JJ-).

419 Id. at 680-81. In his closing argument the prosecutor stated that “the government’s 
evidence is not all before you today” and suggested this absence was due to the fact 
that the accomplices in the bank robbery were tried in juvenile court. Id. at 680. On 
rebuttal, the prosecutor stated that he had not meant “all of the evidence possible” but 
“all of the evidence possible in every case” and that this case did not really have much 
physical evidence. Id. at 681. Defense counsel did not object to the statement when it 
was made, but complained in his summation that the prosecution was seeking to rely 
upon undisclosed evidence. The court’s characterization of the prosecutor’s improper 
implication as “inadvertent” is not clearly supported from the portions of the record in 
the opinion. Id. The Fifth Circuit has affirmed a conviction where the prosecutor inti
mated to the jury that he had extra-record information on the defendant’s character. 
Knight v. United States, 297 F.2d 675, 678 (5th Cir. 1962). There, however, the court’s 
instructions and the strong case against the defendant clearly outweighed the prejudice.

Id.
In Thomas v. United States, the court also found the prosecutor’s possibly misleading 

inferences about the testimony of a witness to be inadvertent and equivocal. 419 F.2d 
1203, 1205 (D.C. Cir. 1969) (per curiam) (Bazelon, C.J., McGowan & Wright, JJ.). The 
issue in Thomas was whether appellant could have made a threatening phone call from 
the lobby of St. Elizabeth’s Hospital. Appellant claimed the door to the lobby was 
locked. A witness testified that the door to the lobby was unlocked, but that there 
was no telephone in the lobby. The prosecutor stated there was a telephone in the 
lobby, and then referred to the witness’s testimony on the door being unlocked.

In several other cases this term, the prosecutorial misconduct involved 
was less obviously harmless error and appeared sufficient for reversible 
error. The adequacy of the prosecutor’s equivocal disclaimer in United 
States v. Parker413 of an implication that undisclosed government evidence 
could bolster the admittedly weak case419 and the prosecutor’s comment 
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on a missing witness in Bradley {Ennis), which was reversed and re
manded on other grounds,420 could be justified only on the “retaliation” 
theory,421 since on both occasions defense counsel attempted to use the 
Government’s motion to further appellant’s case.422 In Stevenson v. 
United States,* 23 although stolen property was found on a co-appellant, 
the case against appellant White revolved solely on whether or not the 
jury believed the arresting officer’s version of the facts or White’s ver
sion.424 The prosecutor told the jury that if they believed appellant they 
Another witness subsequently testified that there was a telephone in the lobby. The 
court felt that there was no indication that the prosecutor intended to misrepresent the 
testimony or mislead the jury. Id. at 1205.

420 Bradley (Ennis) v. United States, 420 F.2d 181, 184 (D.C. Cir. 1969) (Leventhal, J.; 
Bazelon, C.J.; Tamm, J., dissenting). The court did not decide if the error was harm
less. Id.

421 See Singer, supra note 394, at 246-50. This doctrine allows one party to use im
proper methods after the other party has done so. /¿Z.

422 420 F.2d at 186 & n.3 (attorney sought mistrial or chance for extra rebuttal); 
United States v. Parker, 419 F.2d 679, 681 (D.C. Cir. 1969) (per curiam) (Bazelon, C.J., 
Miller & McGowan, JJ.) (sought to have inference turned against Government). In 
addition to moving for mistrial or extra rebuttal, the attorney in Bradley had tried 
to establish an alibi defense maintaining that appellant merely cashed checks from 
“Jimmy” which he reasonably believed to be good, and that two girls he and “Jimmy” 
had been with knew that appellant was really an innocent dupe. 420 F.2d at 183-84. 
The court noted the prosecutor’s “lame” justification and the possible prejudice of his 
remarks, but declined to state that the trial court's action was necessarily reversible 
error. Id. at 186-87. Defense counsel in Parker suggested, after the Government’s missing 
witness request, that the jury should draw an inference in the defendant’s favor due 
to his friend’s failure to testify. The prosecutor then made a rather equivocal statement 
about this failure. The reason for the court’s acceptance of this statement in retaliation 
to defense counsel’s suggested inference are not set forth in the opinion. 419 F.2d at 681. 
One commentator has stated that the “provocation” or “retaliation” theory makes no more 
sense when applied to harmless error and prosecutorial misconduct than it would if 
applied to introduction of a coerced confession in retaliation for declarations of in
nocence. See Singer, supra note 394, at 246-50. This doctrine can lead prosecutors to 
deliberately fail to object to improper conduct by defense counsel so that the former 
may act improperly themselves. See Davis, Limitations Upon the Prosecutor’s Sum
mation to the Jury, 42 J. Crim. L.C. & P.S. 73, 81 (1951).

423 424 F.2d 923 (D.C. Cir. 1970) (Tamm, J.; MacKinnon, J.; Fahy, J., dissenting in 
part).

424 Id. at 924-25. The two police officers testified that they saw “three or four” men 
looting a jewelry store through its broken front window. Appellant White was al
legedly one of the men looting and reaching through the window, but no stolen 
property was found on him; appellant Stevenson was also identified by the officers as 
one of the men and “numerous” stolen items were found on him. Id. at 924. Appellant 
White’s alibi was that he was merely walking by the jewelry store on his way from 
work with a female co-worker, and that he had stopped to bend over and tie his 
shoes when the police arrested him. Id. at 926. The co-worker and White’s employer 
were never called to the stand and the trial judge gave a missing witness instruction 
to rhe jury even though the Government learned of the witness’ addresses during trial 
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must conclude that the police officers who testified were liars. While ex
pressing its disfavor at the characterization of witnesses as liars, the court 
held that the substance of the prosecutor’s argument was that the jury 
could not accept both “sets” of testimony.425 Such an inadequate dis
tinction between substance and form does not give credit to the stronger 
position enjoyed by the prosecutor in exerting influence on the jury due 
to the fact that he represents the Government.426

and did not try to subpoena them. Id. at 926-27 & n.l; see notes 601-05 infra and 
accompanying text.

In another case this term, United States v. McCord, the court did not reach ap
pellant’s contention that due process was violated by Government suppression of evi
dence favorable to the defendant. 420 F.2d 255 (D.C. Cir. 1969) (per curiam)
(Bazelon, C.J., Fahy & Robinson, JJ.). The court held that the failure of the police 
to conduct a fingerprint analysis of the gun on their own initiative could not have 
violated due process since the appellant admitted that he and others had handled the 
weapon. Id. at 258.

425 424 F.2d at 925.
426 The court failed to realize that the prosecutor’s attempt to force the jurors to 

consider the policemen liars if they believed the defendant is not, as it concludes, 
“unquestionable” logic. Id. If the defendant’s version of the facts was correct, the 
policemen could merely have been mistaken. Mitigating the prejudice by reasoning 
that the suggestion of untruth was directed at the Government’s witnesses fail to take 
into account the full ramifications of the remark, since its importance lies in that it 
was made in the presence of the jury. The possible prejudice was, however, mitigated by 
defense counsel’s failure to object. Id.; see Ingram v. State, 97 Ga. App. 468, 485-86; 
103 S.E.2d 666, 678 (1958) (prosecutor’s ability to influence jury); 25 Mich. L. Rev. 
203, 204 (1926); note 408 supra.

427 Such actions could go beyond prosecutorial misconduct and its effect on the jury’s 
verdict in terms of fairness to the defendant. See ABA Code of Professional Responsi
bility and Canons of Judicial Ethics DR 7-102(A)(3) & (5). The Canons state 
that a lawyer should not knowingly make a false statement of fact or conceal what 
he is required to reveal. Id.

Bad faith may be sufficient grounds in itself for reversal. Singer, supra note 394, 
at 271. The Supreme Court has distinguished between “hard” and “foul” blows by the 
prosecutor. Berger v. United States, 295 U.S. 78, 88 (1935).

428 420 F.2d 181, 184-85, 187-88 (D.C. Cir. 1969) (Leventhal, J.; Bazelon, C.J.; Tamm, J, 
dissenting).

429 Id. at 186.
430 The trial judge instructed the jury to draw no inference of guilt from defense

counsel’s failure to call the witness. Id. at 187.

Two other cases decided this term go beyond a mere weighing of 
prosecutorial overzealousness against mitigating factors and raise the 
question of possible bad faith, since in both cases the prosecutors made 
allegations which they knew they could not prove.427 The prosecutor 
in Bradley (Ennis) v. United States,428 in his closing argument, alluded 
to the absence of “alleged” defense witnesses although he knew that the 
witnesses were not available.429 Although the court found that the trial 
judge’s limiting instruction430 was inadequate to prevent prejudice,431 it 
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did not actually reach the question of bad faith, referring to the prose
cutor’s actions as mere “stumbling.” 432 The court also suggests curative 
actions which the trial court could have followed to mitigate the prose
cutorial misconduct.433 434 In the second case, United States v. Hayward 
the prosecutor intimated that appellant and his family had intimidated 
prosecution witnesses,435 and repeated his unsubstantiated allegations in 
rebuttal after defense counsel sought a mistrial based on the prosecutor’s 
inferences.436 Despite a finding that the prosecutor’s inferences were 
“offensive to the dignity and good order" of the trial437 and were not 
supported by a “scintilla” of evidence,438 the court again failed to men
tion the possibility of bad faith439 although it did reverse on other 
grounds.440

Id.; accord, Wallace v. United States, 281 F.2d 656, 668-69 (4th Cir. 1960), cert, 
denied, 370 U.S. 923 (1962) (curative instruction futile where testimony of important 
witness misquoted).

432 420 F.2d at 187. However, the court did not neglect to criticize the prosecutor. 
Id. at 185-87.

433 The court stated that defense counsel could have been allowed to make a sup
plemental argument or that the trial judge could have advised the jury of the missing 
witness’ forgery conviction and fifth amendment privilege not to testify. Id. at 187.

Appellant’s defense to the forgery charges was that the checks had been given to 
him by the missing witness and he had no knowledge that they were forged. Id. at 184. 
He also alleged that two girls knew the missing witness, and knew that the forgery 
was not his idea. Id. The court noted that it would have been tactically unwise to 
interrupt the prosecutor during his closing argument. Id. at 186 & n.3. The next 
morning defense counsel moved for reopening of closing arguments or, in the alterna
tive, a corrective instruction or mistrial, on the grounds that the prosecutor knew that 
the witness had already been convicted of forgery. Id. Defense counsel did not subpoena 
the missing witness because he knew he would plead the privilege against self-incrimina
tion. Id. at 186 & n.6.

434 420 F.2d 142 (D.C. Cir. 1969) (Tamm, J.; Bazelon, C.J. & Robinson, J.).
Id. at 146-47. In another case decided this term, the prosecutor alleged dur

ing appellant’s bond review hearing that appellant’s friends had threatened an eye 
witness and pointed out that the committing magistrate previously had found that 
appellant had threatened the same witness. However, the prosecutor then admitted that 
he could not positively represent that such threats had been made. The district court 
nonetheless denied appellant’s motion for release. Although the court reversed on 
appeal, its rationale was abuse of judicial discretion in handling threat allegations in a 
summary fashion, not prosecutorial misconduct. United States v. Gilbert, 425 F.2d 
490 (D.C. Cir. 1970) (per curiam) (Fahy & Leventhal, JJ.).

436 420 F.2d at 146-47.
437 Id. at 147; accord, Hall v. United States, 419 F.2d 582, 585 (5th Cir. 1969) (prose

cutor’s “inflammatory” charge of witness tampering held reversible error).
438 420 F.2d at 146-47. W hen the prosecutor first made these allegations during trial, 

the judge asked for evidence of intimidation, and the prosecutor admitted he had none. 
Id. at 147.

439 The court did rebuke the prosecutor for his actions, however. Id. at 146-47.
44"Thc court remanded the case due to an erroneous jury instruction which amounted 

to a directed verdict. Id.\ see notes 827-34 infra and accompanying text.
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The courts and the bar have experienced great difficulty in attempting 
to resolve this persistent problem.441 Appellate courts should remember 
the significant influence which prosecutorial misconduct, whether from 
deliberation or overzealousness, can have on the jury442 and should 
ponder the wisdom of substituting its evaluation of the evidence for the 
jury’s.443 If the harmless error rule is retained, application of this standard 
might well be re-evaluated to allow for a more meaningful review of 
prosecutorial misconduct.444

441 See, e.g., United States v. Murphy, 374 F.2d 651, 655 (2d Cir.), cert, denied, 389 
U.S. 836 (1967); Isaacs v. United States, 301 F.2d 706, 738-39 (8th Cir. 1962); State v. 
Thayer, 124 Ohio St. 1, 4-6, 176 N.E. 656, 657 (1931).

442 See Note, The Nature and Consequences of Forensic Misconduct in the Prosecution 
of a Criminal Case, 54 Colum. L. Rev. 946, 960-62 (1954); note 426 supra and accom
panying text.

443 See Allen v. United States, 106 U.S. App. D.C. 350, 352, 273 F.2d 85, 87 (1959) 
(Bazelon, C.J., dissenting), cert, denied, 363 U.S. 831 (1960); Note, The Harmless Error 
Rule Reviewed, 47 Colum. L. Rev. 450, 454-59 (1947).

444 Berger v. United States was the first Supreme Court case to use the phrase 
“harmless error,” and although “harmless error” has changed greatly, the original Berger 
rule continues to govern prosecutorial misconduct cases. See Berger v. United States, 
295 U.S. 78 (1935); Fed. R. Crim. P. 52(a); notes 821-34 infra and accompanying text. 
Appellate courts have generally adopted one of two approaches in applying the Berger 
harmless error test. The broad approach prevails in most nonprosecutorial misconduct 
cases and would uphold the conviction if the jury could have convicted on the evidence 
absent the prejudice caused by the remark. See, e.g., Chapman v. California, 386 U.S. 
18, 24 (1967); Kotteakos v. United States, 328 U.S. 750, 764-65 (1945); United States 
v. Tomaiolo, 249 F.2d 683, 690 (2d Cir. 1957). This approach was initially formulated 
by Judge Learned Hand, who would also have applied it to prosecutorial misconduct 
cases. See United States v. Wexler, 79 F.2d 526, 530 (2d Cir. 1935), cert, denied, 297 
U.S. 703 (1936).

The narrow interpretation of this rule is exemplified by the approach of Judge Jerome 
Frank who would affirm only if it were impossible for the jury to convict without the 
injection of prejudice. See United States v. Antonelli Fireworks Co., 155 F.2d 631, 647 
(2d Cir.) (Frank, J., dissenting), cert, denied, 329 U.S. 742 (1946).

445 No. 21,239 (D.C. Cir. Aug. 27, 1969) (Robinson, J.; Fahy & Leventhal, JJ.), rev’d. 
Order of May 20, 1970, at 2.

446424 F.2d 876 (D.C. Cir. 1969) (Robinson, J.; Leventhal & McGowan, JJ.).
447 “It shall be unlawful for any person to purchase, sell, dispense, or distribute 

Evidence

Sufficiency. Several times this term, the court was confronted
with appeals contending that the evidence at trial was insufficient to 
permit the case to go to the jury. Two of these cases, Matthews 
(Robert) v. United States445 446 and Hinton v. United States445 addressed 
themselves to the sufficiency of evidence of possession of narcotics 
necessary to activate the statutory presumption of the Harrison Nar
cotics Act.447 In Matthews it was argued that the evidence adduced 
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at trial448 showed only fleeting possession and thus was insufficient to 
raise the statutory presumption.449 The court avoided deciding the issue 
of duration of possession,450 noting that the statutory presumption could 
be activated by circumstantial as well as direct evidence451 and that 
evidence of narcotics paraphernalia found in defendant’s room was suf
ficient to send the question of possession to the jury.452 In Hinton, the 
sufficiency of evidence of possession was challenged on the ground that 
the Government had not introduced evidence showing the amount of 
narcotics defendant had in his possession.453 * * * * 458 Although the court did 
not define what minimum quantity was necessary to constitute posses-

narcotic drugs except in the original stamped package or from the original stamped 
package; and the absence of appropriate tax paid stamps from narcotic drugs shall be 
prima facie evidence of a violation of this subsection by the person in whose possession 
the same may be found.” 26 U.S.C. § 4704(a) (1964); see notes 917-29 infra and accom
panying text.

The Supreme Court recently considered the validity of this presumption. See 
Turner v. United States, 396 U.S. 398 (1970). The Court held the presumption 
invalid as to cocaine, because cocaine is sometimes manufactured in this country 
and it is possible that a defendant could have obtained the cocaine from a stamped 
package. Id. at 422-24.

The D.C. court applied this same reasoning in reversing Matthews where the 
substance in question was methadone. Order of May 20, 1970, at 2, rev'g Matthews v. 
United States, No. 21,239 (D.C. Cir. Aug. 27, 1969) (Robinson, J.; Fahy & Leventhal, 
JJ.). The question of duration of possession necessary to raise the presumption was 
not dealt with.

448 The evidence consisted of the testimony of a police officer that he had wit
nessed defendant throwing a package containing heroin out the window of his 
apartment, and certain narcotics paraphernalia found in defendant’s apartment. No. 
21.239 at 2-3.

‘ Id. at 4. The test of the constitutionality of a presumption created by statute 
is “that there be a rational connection between the facts proved and the fact pre
sumed . . . .” Tot v. United States, 319 U.S. 463, 468 (1942); see note 915 infra. 
To meet this test, the fact proved must render the inference more probable than 
not. C. McCormick, Evidence § 313, at 660 (1954); see Turner v. United States, 396 
U.S. 398 (1970); Leary v. United States, 395 U.S. 6 (1969).

450 No. 21,239 at 4; cf. United States v. Aldrete, 414 F.2d 238 (5th Cir. 1969); 
Comment, Narcotics—Inf erence in Federal Statute Implying Guilt from Fact of Un
explained Possession Can be Applied to an Aider and Abettor of Sale Without Show
ing of Possession, 110 U. Pa. L. Rev. 903 (1962).

451 No. 21,239 at 6; see, e.g., Knapp v. United States, 311 F.2d 71, 73 (5th Cir.
’962); Rodella v. United States, 286 F.2d 306, 312 (9th Cir. 1960), cert, denied, 365
U.S. 889 (1961); United States v. Pisano, 193 F.2d 355, 360 (7th Cir. 1951). See
generally Sandler, The Statutory Presumption in Federal Narcotics Prosecutions,
57 J. Crim. L.C. & P.S. 7 (1966); Note. Sufficiency of Circumstantial Evidence in a
Criminal Case, 55 Coeum. L. Rev. 549 (1955).

«2 No. 21,239 at 6-7.
458 424 F.2d at 882.
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sion,454 it noted in affirming that the Government’s proof had shown that 
the amount here involved was “substantial.” 455

454 CJ. United States v. Haynes, 398 F.2d 980, 987 (2d Cir. 1968), cert. denied, 393 
U.S. 1120 (1969); Tillman v. United States, 268 F.2d 422, 425-26 (5th Cir, 1959).

455424 F.2d at 882.
4r’6 Christoffcl v. United States, 338 U.S. 84, 89-90 (1949); McKenzie v. United 

States, 266 F.2d 524, 527 (10th Cir. 1959); Politano v. United States, 220 F.2d 217, 
218 (10th Cir. 1955); see Fed. R. Crim. P. 29(a).

457 426 F.2d 1202 (D.C. Cir. 1969) (Robinson, J.; Tamm, J.; Burger, J., not partici
pating).

458 at 1211-12.
459 Id. at 1213. The Sutton case was only one of several cases decided this term 

where the sufficiency of proof of a material element of a statutory crime was called 
into question. See United States v. Thweatt, F.2d , (D.C. Cir. 1970) (Tamm, 
J.; Leventhal & MacKinnon, JJ.) (grand larceny, D.C. Code Ann. § 22-2201 (1967) — 
insufficient evidence that goods exceeded statutory amount); United States v. Fox,

F.2d , (D.C. Cir. 1970) (per curiam) (Robinson & Robb, JJ.; Bazelon,
C.J., concurring) (second degree burglary, D.C. Code Ann. § 22-1801 (b) (Supp. Ill, 
1970)—sufficient evidence of entry with intent to commit a crime); United States v. 
Hammonds, 425 F.2d 597, 599-600 (D.C. Cir. 1970) (Jameson, D.J.; Bazelon, C.J. 
& Tamm, J.) (first degree burglary, D.C. Code Ann. § 22-1801 (a) (Supp. Ill, 
1970)—insufficient evidence that residence occupied at time burglar entered).

460 432 F.2d 626 (D.C. Cir. 1970) (McGowan, J.; Leventhal, J.; Robb, J., dissenting 
in part).

461 Id. at 627-28.

The burden rests on the Government to prove each element of a 
crime beyond a reasonable doubt, and if the evidence introduced on any 
element is insufficient the defendant must be acquitted.456 In United 
States v. Sutton451 the court considered whether the evidence was suf
ficient to prove the premeditation necessary to support a charge of 
first degree murder. The court concluded that certain notes found 
on defendant’s person, plus eyewitness testimony, were sufficient to 
raise a jury question on the issue of premeditation,458 and also noted 
that the fact that defendant had been carrying a loaded gun was strongly 
indicative of premeditation.454 * * 457 458 459 460

In United States v. Johnson (Clarence) 46Q the court was called upon 
to determine the sufficiency of purely circumstantial evidence linking 
the defendant with an armed robbery. On the morning of the robbery 
a police officer observed a car belonging to defendant apparently 
“casing” a store. That afternoon, when a different store was robbed, 
no witness could identify defendant as the robber, but his car matched 
the description of the getaway car. The police officer who had made 
the initial observation went to defendant’s house and arrested him when 
he drove up a few minutes later. At the time of his arrest, defendant 
had a gun in his car, bullets in his pocket, and some $300 on his person.461 
Although conceding that the issue was close, the majority of the court 
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was satisfied that the evidence was sufficient to raise a jury question.462 
Judge Robb dissented, quoting the statement in Battles v. United States463 
that in a case “ ‘in which the evidence relied upon to establish guilt is 
entirely circumstantial, the trial judge may not deny a motion for 
judcrment of acquittal and send the case to the jury unless, taking the 
view most favorable to the Government, there is sufficient evidence to 
support a verdict of guilty beyond a reasonable doubt.’ ” 464

«2 Id. at 629-30.
388 F.2d 799, 801-02 (5th Cir. 1968).

464 432 F.2d at 635. Judge Robb also chastised the majority for allowing considerations 
of the crime problem in Washington to permit them to condone the lowering of the 
traditional safeguard of proof beyond a reasonable doubt. Id. at 636.

465 See, e.g., United States v. Terry, 422 F.2d 704 (D.C. Cir. 1970) (Tamm, J.; 
Miller & Wright, JJ.) (assault with intent to commit carnal knowledge); Allison v. 
United States, 133 U.S. App. D.C. 159, 409 F.2d 445 (1969) (taking indecent liberties 
with a minor child); Borum v. United States, 133 U.S. App. D.C. 147, 151-53, 409 
F.2d 433, 437-39 (1967), cert, denied, 395 U.S. 916 (1969) (rape). For a listing of 
cases on this point, see Coltrane v. United States, 135 U.S. App. D.C. 295, 298 n.12, 418 
F.2d 1131, 1134 n.12 (1969).

™ Coltrane v. United States, 135 U.S. App. D.C. 295, 298-99, 418 F.2d 1134-35 
(1969); Thomas v. United States, 128 U.S. App. D.C. 233, 234, 387 F.2d 191, 192 
(1967). One commentator suggests that some women have a disposition toward 
fabrication of sexual attacks. See Juviler, Psychiatric Opinions as to Credibility of 
Witness: A Suggested Approach, 48 Calif. L. Rev. 648, 674 (1960). This fear of 
fabrication has led New York to enact a requirement of corroboration of the com
plaining witness’ testimony in all sex crimes except sexual abuse in the third degree. 
N.Y. Penal Law § 130.15 (McKinney 1969). The American Law Institute has 
acknowledged this danger in the Model Penal Code, which requires corroboration 
in all prosecutions for sex offenses deemed felonies. Model Penal Code § 213.6(G) 
(Proposed Official Draft, 1962); see id. § 207.4(22), comment (Tent. Draft No. 4, 1955).

1 he requirement of corroboration in all prosecutions for sex offenses is distinctly 
a minority position. See 7 J. Wigmore, Evidence § 2061, at 342-54 (3d cd. 1940). 
Moreover, the corroboration rule itself has numerous opponents, one commentator 
calling it “a crude and childish measure” toward gauging witness credibility. 7 
J. Wigmore, supra at 354. It is staunchly opposed by prosecutors. See Ludwig, The 
Case for Repeal of the Sex Corroboration Requirement in New York, 36 Brooklyn L. 
Rev. 378 (1970).

I he common law had no such corroboration rule. 7 J. Wigmore, supra at 342. Today, 
many jurisdictions require no corroboration, even to sustain a conviction for rape. 
See, e.g., United States v. Smith, 303 F.2d 341 (4th Cir. 1962); People v. Livingston, 
2.U Cal. App. 2d 630, 60 Cal. Rptr. 728 U967); People v. Bailey. 112 Ill. App. 2d 
361. 251 N.F.2d 375 (1969); State v. Metcalf, 153 Mont. 369, 457 P.2d 453 (1969).

Corroboration of Sex Offenses. No person may be convicted
of a sex offense in the District of Columbia solely on the uncorroborated 
testimony of the alleged victim,465 a requirement derived from the pos
sibility of unjust conviction arising out of fabrication of an offense by 
the complainant.466 Over the years, the law in the District of Columbia 
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has developed two parts to the requirement of corroboration: the prose
cution must introduce independent evidence showing both the corpus 
delicti467 and the identity of the defendant as the perpetrator of the 
offense.468 It has been recognized, however, that in certain circum
stances the requirement of corroboration of identity may be relaxed, 
even to the extent that “a convincing identification by the complaining 
witness based on adequate opportunity to observe need not be further 
corroborated . . . .” 469 As to the corpus delicti, however, the corrobora
tion requirement must be strictly adhered to.470

467 Corroboration of the corpus delicti has been defined as “circumstances in proof 
which tend to support the prosecutrix’s story.” Ewing v. United States, 77 U.S. 
App. D.C. 14, 16-17, 135 F.2d 633, 635-36 (1942), cert, denied, 318 U.S. 776 (1943); 
see Walker v. United States, 96 U.S. App. D.C. 148, 223 F.2d 613 (1955). See also 
McGuinn v. United States, 89 U.S. App. D.C. 197, 191 F.2d 477 (1951). Last term, 
however, in a case which clearly illustrated the danger of fabrication by the 
complaining witness, the court redefined corroboration of the corpus delicti to mean 
strict proof of each element of the crime involved. Allison v. United States, 133 U.S. 
App. D.C. 159, 163, 409 F.2d 445, 449 (1969). This term the court appears to have 
retreated somewhat from this position. See notes 471-76 infra and accompanying text.

The New York Court of Appeals has long required independent corroboration of 
each material fact. See, e.g., People v. Radunovic, 21 N.Y.2d 186, 234 N.E.2d 212, 
287 N.Y.S.2d 33 (1967); People v. Croes, 285 N.Y. 279, 34 N.E.2d 320 (1941); People 
v. Page, 162 N.Y. 272, 274-75, 56 N.E. 750, 751-52 (1900). See generally Veldorale, 
The Principle of Corpus Delicti and the Evidence Pertaining Thereto, 39 Temp. L.Q. 
1 (1965).

468 Thomas v. United States, 128 U.S. App. D.C. 233, 234, 387 F.2d 191, 192 
(1967); Franklin v. United States, 117 U.S. App. D.C. 331, 334-35, 330 F.2d 205, 208-09 
(1964); Walker v. United States, 96 U.S. App. D.C. 148, 151-54, 223 F.2d 613, 616-19 
(1955); see Kidwell v. United States, 38 App. D.C. 566 (1912).

469 Franklin v. United States, 117 U.S. App. D.C. 331, 335, 330 F.2d 205, 209 
(1964). The rationale for this relaxation is that “the danger of an erroneous identifica
tion in a rape case is not of the same magnitude as the danger of a fabricated 
rape ...” Id. at 334, 330 F.2d at 208; see Coltrane v. United States, 135 U.S. App. 
D.C. 295, 418 F.2d 1131 (1969); Allison v. United States, 133 U.S. App. D.C. 159, 
409 F.2d 445 (1969).

The State of Iowa has adopted the opposite view, regarding the corroboration of 
identification as essential, while holding the testimony of the complaining witness 
sufficient to establish the commission of the crime. Iowa Code Ann. § 782.4 (1966); 
see, e.g., State v. Pilcher, Iowa , 158 N.W.2d 631 (1968); State v. Seales, 245
Iowa 1074, 65 N.W.2d 448 (1954); State v. Potter, 243 Iowa 970, 54 N.W.2d 516 
(1952).

470 Coltrane v. United Stares, 135 U.S. App. D.C. 295, 299-301, 418 F.2d 1131, 
1135-37 (1969); Allison v. United States, 133 U.S. App. D.C. 159, 162-63, 409 F.2d 
445, 448-49 (1969).

471424 F.2d 704 (D.C. Cir. 1970) (Tamm, J.; Miller & Wright, JJ.).
472The elements of assault with intent to commit rape arc “(1) an assault, (2) in

In United States v. Terry,471 the court considered the sufficiency of 
the corroboration of the corpus delicti in a case involving assault with 
intent to commit carnal knowledge472 and retreated somewhat from
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rhe stringent interpretation of the corroboration requirement set forth 
in v. United States.413 In Terry, the corroborating evidence was
not palpably stronger than in Allison414 but by abandoning the Allison 
requirement that each material element be corroborated,473 474 475 476 the Terry 
court found that the corroborating evidence was sufficient to send the 
ca<e t() rhe jury with regard to the intent element of the assault charge.470 

The second corroboration requirement—that of the identity of the 
defendant477—also was dealt with by the court in Terry. The only 

tent to have carnal knowledge of the female, and (3) a purpose to carry into effect 
this intent with force and against the consent of the female.” Hammond v. United 
States, 75 U.S. App. D.C. 397, 398, 127 F.2d 752, 753 (1942); accord, Baber v. 
United States, 116 U.S. App. D.C. 358, 324 F.2d 390 (1963).

473 133 U.S. App. D.C. 159, 409 F.2d 445 (1969); see note 467 supra. The court in 
Terry noted that Allison was the first case in this jurisdiction to hold that every 
material element of a sex offense must be corroborated. 422 F.2d at 706 n.3. The 
court held that “corroboration in a case involving an alleged sex offense is any evi
dence, outside of the complainant’s testimony, which has probative value—any evidence 
which could convince the trier of fact that a crime was committed.” Id. at 707; see 
Borum v. United States, 133 U.S. App. D.C. 147, 151-53, 409 F.2d 433, 437-39

1967), cert, denied, 395 U.S. 916 (1969). Thus, the responsibility for the evaluation 
of corroborative evidence was placed on the jury as trier of fact. Id. at 152, 409 F.2d 
at 438; accord, United States v. Bryant (Mack), 420 F.2d 1327 (D.C. Cir. 1969) (Leven
thal. J.; Wright & Robinson, JJ.). The court in Bryant was of the opinion that the cor
roborative evidence, although marginal, was sufficient to raise a question for the jury. 
Id. at 1331.

474 In Allison, the corroborative evidence consisted of (1) the prompt reporting of 
the incident, (2) the distraught emotional condition of the prosecutrix, (3) the testi
mony of the prosecutrix’s 11-year old brother that he had heard his sister scream and 
saw the defendant on top of her, and (4) the lack of motive to fabricate. Allison v. 
United States, 133 U.S. App. D.C. 159, 164, 409 F.2d 445, 450 (1969). In Terry, the 
corroborative evidence consisted of (1) the prosecutrix’s prompt reporting of the 
incident, (2) her distraught emotional condition, (3) facial bruises, and (4) lack of 
motive to fabricate. United States v. Terry, 422 F.2d 704, 706 (D.C. Cir. 1970).

For a discussion of the value of a prompt complaint as corroboration, see Green
field, The Prompt Complaint: A Developing Rule of Evidence, 9 Crim. L.Q. 286 
(1967). A prompt complaint is required in prosecutions for sex offenses by the 
Model Penal Code. Model Penal Code § 213.6(5) (Proposed Official Draft, 1962); 
see id. S 207.4(23) (Tent. Draft No. 4, 1955).

475 See note 467 supra.
476 The court in Terry declined to characterize its holding as limiting Allison 

to its facts. 422 F.2d at 708 n.6. The Government had sought to distinguish Allison 
on the grounds that the prosecutrix there was found by the court to be a “particularly 
impressionable child.” Id.; see Allison v. United States, 133 U.S. App. D.C. 159, 164 
n.17, 409 F.2d 445, 450 n.17 (1969). The court, however, found that “impressionability” 
was but one factor of a “complex mixture of factual considerations bearing on the 
corroboration requirement . . . .” 422 F.2d at 708 n.6. The court held that 11 Allison 
cannot be read as a handy checklist of factors which are sufficient corroboration for 
the intent element of a sex offense.” Id. at 708.

477 See notes 468 & 469 supra and accompanying text.
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admissible evidence tending to corroborate the complainant’s identifica
tion of the defendant was the testimony of a police officer that the iden
tification given to the police when complainant reported the crime 
generally matched defendant.478 Nonetheless, the court held that be
cause complainant had adequate opportunity to observe her assailant, 
this corroboration was sufficient.479

478 422 F.2d at 710.
479 Id. The rule set out in Franklin v. United States which permitted relaxation 

of the identity requirement was later specifically extended to crimes less serious than 
rape. Coltrane v. United States, 135 U.S. App. D.C. 295, 300, 418 F.2d 1136, 1141 
(1969); see Allison v. United States, 133 U.S. App. D.C. 159, 163 n.9, 409 F.2d 445. 
449 n.9 (1969); Franklin v. United States, 117 U.S. App. D.C. 331, 335, 330 F .2d 
205, 209 (1963).

480 Borum v. United States, 133 U.S. App. D.C. 147, 151-53, 409 F.2d 433, 437-39 
(1967). The dual corroboration requirement “[cjontemplares reasonable instructional 
precision conducive to the jury’s understanding as to the need for corroboration as 
to each.” Id. at 151 n.16, 4C9 F.2d at 437 n.16. The court has held, however, that a 
failure to instruct was not plain error where no instruction had been requested at 
trial and where the corroboration was adequate. Washington v. United States, 136 
U.S. App. D.C. 54, 55-56, 419 F.2d 636, 637-38 (1969) (corroboration of the corpus 
delicti); Franklin v. United States, 117 U.S. App. D.C. 331, 334-35, 330 F.2d 205. 
208-09 (1963) (corroboration of identity).

481 United States v. Bryant (Mack), 420 F.2d 1327, 1331-32 & n.8 (D.C. Cir. 1969).
482 420 F.2d 1327 (D.C. Cir. 1969) (Leventhal, J.; Wright & Robinson, JJ.).
488 Id. at 1332.
484 Id. The question of corroboration here was as to the corpus delicti. The kex 

to the court’s decision is the fact that the independent corroborative evidence (a 
torn dress, a prompt police complaint, bruises and shaking) were minimal rather 
than strong. Id. Thus, the court contrasted the situation in Bryant with that in 
Franklin where the corroborative evidence was stronger. Id. at 1332 n.8; see I anklin 
v. United States, 117 U.S. App. D.C. 331, 334, 330 F.2d 205, 208 (1963).

485 427 F.2d 619 (D.C. Cir. 1970) (Robb, J.; Miller & McGowan, JJ.).

The requirement of corroboration in sex offenses makes the charge to 
the jury particularly important since the jury must clearly understand 
the need for extrinsic proof,480 particularly where the proffered evidence 
is weak.481 In United States v. Bryant (Mack), 482 the court found the 
jury instructions deficient, noting that the trial judge’s instruction lacked 
“[a]ny hint to the jury, much less ‘proper and adequate guidance.’ con
cerning the need for the jury to ascertain, and to credit, independent 
corroborative evidence . . . 483 Holding this deficiency plain error, the
court reversed.484 Significantly, however, the court in Carter (William) 
v. United States485 held a charge that merely conveyed to the jury the 
understanding that corroboration of the identification was required 
sufficient to meet the corroboration standard, even when given in the
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context of a general instruction that there must be corroboration of the 
testimony of the complaining witness.486 487

486 7J. at 625. Noting that the instructions as to corroboration were contained in 
the general instructions to the jury, the court stated that “[i]t is axiomatic that a 
charge to the jury must be considered as a whole.” Id., citing Kinard v. United States, 
69 App. D.C. 322, 323, 101 F.2d 246, 247 (1938); see Carey v. United States, 111 U.S. 
App. D.C. 300, 304, 296 F.2d 422, 426 (1961).

487 429 F.2d 754 (D.C. Cir. 1970) (Bazelon, C.J.; Tamm & MacKinnon, JJ.).
488 Id. at 758 & n.13; see Starr v. United States, 153 U.S. 614, 626 (1894); Stoneking 

v. United States, 232 F.2d 385, 389 (8th Cir.), cert, denied, 352 U.S. 835 (1956).
489 429 F.2d at 758-59. In upholding the trial court’s instruction over a challenge that it 

presented a one-sided summary of the evidence, the court noted that the question 
of corroboration is “distinct” from that of credibility, and that although evidence 
contradicting the prosecutrix’s story is relevant to the latter, it was proper to list 
in the instruction on corroboration only those matters which might serve a corrobora
tive purpose. Id. This conclusion seems somewhat questionable; if there is evidence 
rending to contradict a prosecutrix’s testimony, then to the extent that the jury 
believes that evidence it must disbelieve her testimony. Hence, it appears that the 
distinction drawn by the court may be more apparent than real.

190 The court previously has refused to find defendant prejudiced by actions of his 
counsel. See Serio v. United States, 126 U.S. App. D.C. 297, 299, 377 F.2d 936, 938 

1967) (consent to co-dcfcndant’s confession being read to jury); Troublcficld v. 
United States, 125 U.S. App. D.C. 339, 346. 372 F.2d 912, 919 (1967) (no error where 
failure to object is conscious tactical choice); Johnson v. United States, 71 App. 
D.C. 400, 401, 110 F.2d 562, 563 (1940) (failure ro produce all available evidence not 
reversible).

491 United States v. McNair, F.2d (D.C. Cir. 1970) (per curiam) (Fahy, 
I'amm & Robinson, JJ.); United States v. Brooks, 420 F.2d 1350 (D.C. Cir. 1969) 
Tamm, J.; Burger, J.; Robinson, J., concurring); United States v. Thurman, 417 
F.2d 752 (D.C. Cir. 1969) (per curiam) (Fahv & Tamm, JJ.; Burger, J., not participat
ing). Most courts have been very reluctant to find sufficient prejudice for reversal 
when actions of defense attorney have caused the harm complained of. See, e.g., 
United States v. Fioravanti. 412 F.2d 407. 414 (3d Cir.). cert, denied, 396 U.S. 837 

In United States v. Green (J^Mwrence) a rape case, the court 
considered the manner in which the trial court reviewed the evidence 
bearing upon corroboration in its charge to the jury. Although the 
court acknowledged that the instructions must not present only one side 
of disputed evidence bearing on complainant's credibility,488 it held that, 
with respect to corroboration, it is proper for the instructions to re
count only those matters in evidence tending to substantiate the com
plainant’s story, since evidence tending to contradict her story is not 
relevant to the issue of corroboration.489

Admissibility and Objection. The court of appeals has been
most reluctant to find error in those cases in which trial counsel prompted 
or suggested during trial the very proceeding challenged on appeal.490 
Several times this term the court refused to reverse convictions where 
the alleged errors arose out of the actions of the trial counsel.491 In 
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United States v. Thurman* 92 defense counsel submitted the jury instruc
tion on malice which was objected to on appeal.492 493 In United States v. 
Brooks* 9* coercion was asserted because a poll of the jury was continued 
after a lack of unanimity was revealed.495 The court declined to reverse, 
noting that it was “able counsel” who had proposed continuation of the 
poll.496 497 In United States v. McNair* 91 identification of defendant at a 
lineup held in the courtroom, out of the presence of the jury, was found 
to have been properly admitted into evidence since counsel himself had 
suggested and conducted the lineup.498

(1969) (statement allegedly violating Miranda brought out by defense counsel); People 
v. Ketchel, 59 Cal. 2d. 503, 534, 381 P.2d 394, 410, 30 Cal. Rptr. 538, 554 (1963) 
(defense attorney’s questioning corrected lack of authentication of records introduced 
by government); Commonwealth v. Ladetto, 349 Mass. 237, 244, 207 N.E.2d 536, 541 
(1965) (incriminating statements made without police warnings introduced by de
fense attorney). But see Waltz, Inadequacy of Trial Defense Representation as a 
Ground for Post-Conviction Relief in Criminal Cases, 59 Nw. U.L. Rev. 289, 311-26. 
342 (1964) (close scrutiny of defense attorney’s actions necessary for a fair trial).

492 417 F.2d 752 (D.C. Cir. 1969) (per curiam) (Fahy & Tamm, JJ.; Burger, J., 
not participating).

^ld. at 753. The instruction involved the difference between first and second 
degree murder and the explanation of a self-defense plea. Id. The attorney’s error 
lay in failing to object to an explanation that if the defendant used greater force 
than necessary to protect himself, self-defense would not be available to the de
fendant. Id.\ see D.C. Bar Ass’n, Criminal Jury Instructions §130 (greater force than 
necessary does not necessarily defeat self-defense plea).

494 420 F.2d 1350 (D.C. Cir. 1969) (Tamm, J.; Robinson, J., concurring; Burger, J., 
not participating).

495 Id. at 1352-53; see Williams (Robert) v. United States, 419 F.2d 740, 744-45 
(D.C. Cir. 1969), discussed in notes 666-71 infra and accompanying text. Most courts 
have held that the mere fact of a jury poll and equivocal responses from a juror 
is not reversible error merely because the trial judge refuses to re-submit the equivocal 
issues to the jury. See, e.g., People v. Superior Court, 67 Cal. 2d 929, 932-33, 434 P.2d 
623, 625, 64 Cal. Rptr. 327, 329 (1967) (en banc); State v. Fields, 16 Ohio Op. 2d 
290, 293-94, 176 N.E.2d 845, 848-50 (Ohio App. 1960); Commonwealth ex rel. Ryan 
v. Banmiller, 400 Pa. 326, 331-32, 162 A.2d 354, 356-57, cert, denied, 364 U.S. 852 
(1960).

499 420 F.2d at 1354; see Williams (Robert) v. United States, 419 F.2d 740, 744-46 
(D.C. Cir. 1969); Jackson v. United States, 128 U.S. App. D.C. 214, 216, 386 F.2d 
641, 643 (1967); In re Pearson, 262 A.2d 337, 339 n.4 (D.C. Mun. Ct. App. 1970). In 
Brasfield v. United States, the Supreme Court condemned questioning a jury once 
uncertainty or division is found among the jurors unless there is some important 
purpose which outweighs the potential harm of the poll. 272 U.S. 448, 450 (1926).

497 F.2d (D.C. Cir. 1970) (per curiam) (Fahy, Tamm & Robinson, JJ.).
498 Id. at . Counsel had been warned by the judge of the possible unfavorable 

consequences of such a procedure. Id. at . See, e.g., Esperti v. United States, 406 
F.2d 148, 151 (5th Cir.), cert, denied, 395 U.S. 938 (1969) (defendant could not 
complain of hearsay evidence introduced because of his attorney’s motion); Dorsey 
v. United States, 125 U.S. App. D.C. 355, 358-59, 372 F.2d 928, 931-32 (1967) 
(admission of evidence of narcotics convictions nor reversible error when elicited 
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This term, the court also was required to review decisions by trial 
judges on the admissibility of testimony by vital defense witnesses. In 
United States v. Vereen^ the court reviewed the lower court’s de
termination that defense counsel could not testify in order to impeach 
the testimony of the complaining witness.499 500 The appellate court noted 
that the counsel’s testimony was essential to defendant’s case,501 and that 
since counsel had offered to remove himself from the case and to sub
stitute an associate, there would be no delay in the trial.502 The court
from witness by defendant’s attorney after court warning). This term the court 
held that an accused person docs not have a right to a lineup to verify other out 
of court identifications. See notes 208-12 supra and accompanying text.

Because of the reluctance of the court to find error in the admission of procedures 
requested by trial counsel, it would appear that the best approach to these situations 
would be to argue ineffective assistance of counsel. See Gideon v. Wainwright, 372 
U.S. 335 (1963); Powell v. Alabama, 287 U.S. 45 (1932); Waltz, supra note 491, at 
293-95. A number of cases have held that a defendant’s fourteenth amendment right 
to due process has been violated because of action counsel took or failed to take. 
See, e.g., Greer v. Beto, 379 F.2d 923, 925 (5th Cir. 1967) (attorney failed to intro
duce strong evidence of defendant’s sanity); Goodwin v. Swenson, 287 F. Supp. 
166, 175, 183-87 (W.D. Mo. 1968) (attorney’s mistakes led to introduction of confes
sion made while defendant was insane); People v. Marin, 115 Ill. App. 2d 402, 252 
N.E.2d 722 (Dist. Ct. App. 1969) (stipulation by attorney construed as judicial 
confession). See also Note, Effective Assistance of Counsel, 49 Va. L. Rev. 1531 
(1963).

499 429 F.2d 713 (D.C. Cir. 1970) (per curiam) (Fahy, McGowan & Leventhal, JJ.).
500 Id. at 714-15. Defendant in Vereen was charged with robbery, and his defense 

was that he had been coerced. On cross examination, the complaining witness stated 
that in an interview he had told defense counsel that defendant had been coerced 
into robbing him, but on redirect the witness stated there had been no coercion. 
Id. Trial counsel requested permission to take the stand in order to impeach the 
testimony of the complaining witness. Id. The general rule in federal and state 
courts is that it is a matter for the trial judge’s discretion whether or not an attor
ney should be allowed to testify. See, e.g., United States v. Fiorillo, 376 F.2d 180, 
185 (2d Cir. 1967); Christenson v. United States, 90 F.2d 152, 155 (7th Cir. 1937); 
State v. Newton, 241 La. 261, 264-68, 128 So. 2d 651, 652 (1961); Note, The Ethical 
Propriety of an Attorney's Testifying in Behalf of His Ozvn Client, 38 Iowa L. Rev. 
139, 141 (1952). The court in Vereen did not discuss the discretion a trial judge 
should be granted.

soi 429 F.2d at 715.
™~ld. at 714-15. Several appellate courts have reversed the decisions of trial courts 

which refused to allow attorneys to testify despite an offer to withdraw. See 
Christenson v. United States, 90 F.2d 152. 155 (7th Cir. 1937); State v. Blake, 157 
Conn. 99, 102-03, 249 A.2d 232, 234 (1968); Note, supra note 500, ar 140. See generally 
L. Carter, Ethics of the Legal Profession 1915). Many other courts have allowed 
an attorney to testify on important matters, even when the attorney remains on the 
case. See, e.g., United Stares v. Fiorillo, 376 F.2d 180, 185 (2d Cir. 1967); Lau Ah Yew 
v. Dulles, 257 F.2d 744, 746-47 (9th Cir. 1958); Paine v. People, 106 Colo. 258, 264, 
103 P.2d 686, 689 (1940). Because of the discretion granted trial judges, appellate 
courts have generally upheld decisions conditioning testimony by defense attorneys on 
withdrawal from the case. See, e.g., United Stares v. Fiorillo, 367 F.2d 180. 185 (2d 
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therefore held that the testimony was essential to a fair trial, and that 
counsel should be permitted to take the stand on remand.503 504

Cir. 1967); United States v. Clancy, 276 F.2d 617, 636 (7th Cir. 1960); United States 
v. Maloney, 241 F. Supp. 49, 50-51 (W.D. Pa. 1965). For the approach taken by the 
majority of jurisdictions and variations upon it, see Note, supra note 500; Note, Legal 
Ethic sJEnf orc ability of Canon Prohibiting Attorney's Testimony on Behalf of Client,
33 N.C.L. Rev. 296 (1955).

The ABA Canons on Professional Ethics provide that an attorney should avoid 
testifying on behalf of any matter except a “formal matter,” and if he does so testify, 
the Canons state categorically that the attorney should leave the trial of the case 
to another counsel. ABA Canons of Professional Ethics No. 19. The ABA does 
not define “formal matters,” but the term generally has been construed to include 
matters “not vital” to the merits of the case. See In re Wolfner, 27 Ill. 2d 221, 224, 
188 N.E.2d 712, 714 (1963); L. Carter, supra at 53; Note, Legal Ethics, supra at 300.

503 429 F.2d at 715. Beside finding error in refusing to allow the attorney to testify, 
the court found plain error warranting reversal in a flight instruction given by the 
trial judge. Id. In determining the proper standard for allowing the use of counsel’s 
testimony at trial, the court expressed approval of the approach outlined by the 
American Bar Association in a tentative draft which suggested that defense attorneys 
would be well advised to insure that third parties were present at witness interviews, and 
who would be able subsequently to testify should contradictory testimony or evi
dence be offered. Id. at 714-15; see ABA Project on Minimum Standards for Crimi
nal Justice, Standards Relating to the Prosecution Function and Defense Function 
§ 4.3, at 229, 231 (Tent. Draft 1970).

The court also relied on the ABA draft in another case when no offer of substitute 
counsel was made, thus leaving, according to the court, only the possibility of mis
trial if the attorney testified. The court affirmed the trial court’s denial of the attor
ney’s motion, noting that his testimony would have been collateral and of little 
relevance. United States v. Porter, 429 F.2d 203, 204 (D.C. Cir. 1969) (per curiam) 
(McGowan & MacKinnon, JJ., Davies, D.J.).

504 F.2d (D.C. Cir. 1970) (per curiam) (Wright, Tamm & Robinson, JJ.).
505 The general rule at common law was that neither husband nor wife was a 

competent witness either for or against the other. See, e.g., Hawkins v. United States, 
358 U.S. 74, 75 (1958); Hopkins v. Grimshaw, 165 U.S. 342, 349 (1897); 2 J. Wigmore, 
Evidence §§ 600-04 (3d ed. 1940); Note, Marital Privileges and the Bight to Testify.
34 U. Chi. L. Rev. 196, 197 (1966). In 1933, the Supreme Court discarded the dis
qualification of one spouse to testify on behalf of the other in federal criminal cases. 
Funk v. United States, 290 U.S. 371, 381-82 (1933).

Although a few states still have statutes which label spouses incompetent to testify, 
they do not have the rigid incompetency requirement of the common law. See 
Ark. Stat. Ann. § 28-601 (1962) (exception when acting as agent for other spouse); 
Okla. Stat. Ann. tit. 12, § 385 (Supp. 1969) (civil only); Pa. Stat. Ann. tit. 19, § 683 
(1964) (exception for bodily injury to spouse or children); Wyo. Stat. Ann. §§ 
1-139, -142 (Supp. 1969), correcting Wyo. Stat. Ann. §§ 1-139, -141 (1957) (exceptions 
for crime committed against spouse and waiver to be witness for spouse in criminal 
proceeding). However, several states label spouses incompetent to testify about confi

In United States v. Lewis,5Q* the court reviewed a ruling on the ques
tion of marital privilege. At common law, one spouse was considered 
incompetent to testify against the other;505 this common law rule, how
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ever, has been modified by statute in the District of Columbia.506 
Counsel in Lewis objected “generally” at trial to the testimony of de
fendant’s wife, but declined the judge’s offer to instruct the wife that 
she could not be compelled to testify.507 In view of counsel’s refusal, the 
court would not speculate that the wife might have refused to testify 
had she been given such an instruction.508 Regarding a further argument 
that the wife’s testimony was the subject of a marital confidence509 and

dential communications. Md. Ann. Code art. 35, § 4 (Supp. 1969); Mich. Comp. Laws 
Ann. § 600.2162 (1968); Va. Code Ann. § 8-288 (Supp. 1970).

506 D.C. Code Ann. § 14-306 (1967). Section 306(a) makes a spouse competent but 
immune from being compelled to testify; however, section 306(b) makes a spouse 
incompetent to testify about “confidential communications made by one to the other 
during the marriage.” Id. § 14-306(b). This prohibition survives the dissolution of the 
marriage. See Hopkins v. Grimshaw, 165 U.S. 342, 351 (1897); Dobbins v. United 
States, 81 U.S. App. D.C. 218, 221, 157 F.2d 257, 260, cert, denied, 329 U.S. 734

1946); McCartney v. Fletcher, 10 App. D.C. 572, 595-96 (D.C. App. 1897). The 
effect of sections (a) and (b) of the statute is that a willing spouse may testify, 
except as to confidential marital communications, notwithstanding the opposition of 
the other spouse. Postom v. United States, 116 U.S. App. D.C. 219, 220, 322 F.2d 
432, 433 (1963), cert, denied, 316 U.S. 917 (1964) (competent but cannot be com
pelled); see Jackson v. United States, 119 U.S. App. D.C. 100, 105, 337 F.2d 136, 141 
(1964), cert, denied, 380 U.S. 935 (1965) (wife’s affidavit allowed). Other jurisdic
tions have similarly modified the common law rule. See, e.g., Md. Ann. Code art. 35, 
5 4 (Supp. 1969); N.J. Stat. Ann. § 2A: 84A-22 (Supp. 1970); Va. Code Ann. §§
8-288, -289 (Supp. 1970); see United States v. Mitchell, 137 F.2d 1006, 1008 (2d Cir.
1943); State v. Dunbar, 360 Mo. 788, 791-94, 230 S.W.2d 845, 849 (1950); Hagedorn 
v. Hagedorn, 211 N.C. 175, 177-78, 189 S.E. 507, 509 (1937). But see Shores v.
United States, 174 F.2d 838, 841 (8th Cir. 1949) (wife could not refuse to testify in
Mann Act case). See also Orfield, The Husband-Wife Privileges in Federal Criminal 
Procedure, 24 Ohio St. L.J. 144 (1963). However, only one state expressly gives the 
privilege to the spouse who is testifying. Conn. Gen. Stat. Ann. § 54 84 (1960). 
Most state statutes require the consent of the defendant before the spouse can testify. 
See, e.g., Mich. Comp. Laws Ann. § 600.2162 (1968); Minn. Stat. Ann. § 595.02
Supp. 1970); Ore. Rev. Stat. § 44.040 (1959).

507 F.2d at
50R Jd. at
■'*'9 Id. Most statures limit the privilege to confidential communications. E.g., Md. 

Ann. Code art. 35, §4 (Supp. 1969); N.J. Stat. Ann. § 2A:84A-22 (Supp. 1970); 
Va. Code Ann. § 8-289 (Supp. 1970). Most courts interpret confidentiality as a re
quirement of the common law. See, e.g., New York Life Ins. Co. v. Mason, 272 F. 
28, 31-32 (9th Cir. 1921); Thayer v. Thayer, 188 Mich. 261, 267-68, 154 N.W. 32, 
35 (1915); Pugsley v. Smyth, 98 Ore. 448, 469-70, 194 P. 686, 693 (1921). The Supreme 
Court has held that communications between spouses in private generally are assumed 
to be confidential. Blau v. United States, 340 U.S. 332, 333 (1951). See generally 
Orfield, supra note 506; Quick, Privileges Under the Uniform Bules of Evidence, 26 
U Cinn. L. Rev. 537 (1957); Note, 77?e Husband-Wife Privileges of Testimonial 
Non-Disclosure, 56 Nw. U.L. Rev. 208 (1961).

The proposed federal rules of evidence presently being considered explicitly reject 
the majority rule that the marital privilege applies only to confidential marriage 
communion: ions and that it can be chimed or waived by rhe spouse called as a 
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thus inadmissible under the statute,510 511 512 the court held that the question 
of whether the testimony was the subject of a confidential communica
tion should have been brought out at trial, refusing to reverse because no 
objection to the wife’s testimony had been raised specifically on that 

511

witness rather than by the accused spouse. Rules of Evidence for the United States 
Districts Courts and Magistrates, Rule 5-05, 46 F.R.D. 161, 263 (1969).

510 F.2d at ; see D.C. Code Ann. § 14-306(b) (1967).
511 F.2d at ; see notes 535 & 536 infra and accompanying text. Although the 

statute is worded in terms of absolute incompetence to testify, it would appear that the 
court held the defendant had waived his privilege by his failure to object. Id.-, see, e.g.. 
United States v. Moorman, 358 F.2d 31, 33 (7th Cir.), cert, denied, 385 U.S. 866 
(1966); Canaday v. United States, 354 F.2d 849, 857 (8th Cir. 1966); Peck v. United 
States, 321 F.2d 934, 943 (9th Cir. 1963), cert, denied, 316 U.S. 954 (1964).

512 426 F.2d 1202 (D.C. Cir. 1969) (Robinson, J.; Tamm, J.; Burger, J., not par
ticipating).

5i3See, e.g., Arena v. United States, 226 F.2d 227, 235 (9th Cir. 1955), cert denied. 
350 U.S. 954 (1956); Fuller v. State, 437 P.2d 772, 775 (Alaska 1968); State v. Milum. 
202 Kan. 196, 197, 447 P.2d 801, 803 (1968). See generally Levin, Authentication and 
Con,tent of Writings, 10 Rutgers L. Rev. 632 (1956); Love, Documentary Evidence. 
38 III. B.J. 426 (1950).

514 See, e.g., Brandow v. United States, 268 F.2d 559, 567 (9th Cir. 1959); Lewis 
v. United States, 38 F.2d 406, 416 (9th Cir. 1930); Rampley v. State, 81 Ga. App. 
782, 784, 60 S.E.2d 180, 181-82 (1950). This rule gives the trial judge great leeway 
and is similar to the standard laid down in Sutton for the District of Columbia that 
“it is exclusively the jury’s function to ascertain the sufficiency of the evidence to 
convict, and the judge’s role to determine whether the proffered evidence has 
enough prima facie trustworthiness to warrant its consideration by the jury for that 
purpose.” 426 F.2d at 1207 n.32.

515 See, e.g., Arena v. United States, 226 F.2d 227, 235 (9th CL. 1955), cert, denied. 
350 U.S. 954 (1956) (bookie’s records in defendant’s handwriting); Lewis v. United 
States, 38 F.2d 406, 416 (9th Cir. 1930) (letter to business associate by accused); 
State v. Huffman, 141 W. Va. 55, 73-76. 87 S.E.2d 541, 552 (1955) (notes initialed by 
accused); 7 J. Wigmore, Evidence §2148, at 605-06 (3d ed. 1940).

516 One of the notes was in the nature of a will, and all the notes contained the 
names and phone numbers of close family members who should be notified immedi
ately. The tenor of the notes indicated that defendant was planning a murdcr-suicidc. 
When the police arrived at the scene of the crime, they found the victim’s body
and an envelope a few feet away containing three of the notes admitted into evi-

The court also was faced this term with questions about the sufficiency 
of nontestimonial evidence. In United States v. Sutton?12 the court dealt 
with the problem of authentication of documentary evidence. Ordin
arily, documentary evidence possesses no self-authenticating qualities.513 
However, it is generally accepted that the power to decide whether a 
document has been sufficiently authenticated to go to the jury rests in the 
discretion of the trial judge,514 and that some documents can be self
authenticating.515 In Sutton, the defendant was charged with first degree 
murder, and four notes516 * were offered by the Government on the 
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issue of premeditation.517 The court held that the contents of the notes 
revealed knowledge and other traits “peculiarly referable” to the de
fendant, and that therefore they were properly admitted into evidence 
as self-authenticating documents.518 519 In United States v. Skinner™ a 
second case involving nontestimonial evidence, the admissibility of court
room demonstrations by a prosecution witness was challenged by de
fense counsel.520 I he court concluded that the visual evidence offered 
had extremely high probative value,521 and that visual evidence presented 
through a demonstration should not be excluded merely because of the 
inherent difficulty in transmitting a record of it to an appellate court.522

dence. The fourth note was found on the defendant’s person while he was at a 
hospital. 426 F.2d at 1204-05.

si? Id. at 1209-10.
51sId. at 1207, 1209-10. The court stated that the test for reversible error by the 

uial court is “whether, if it is not uncontradicted, a reasonable mind might—though 
not necessarily would—fairly conclude favorably to the fact of authorship.” Id. 
at 1207.

Several commentators have suggested that introduction of such evidence could 
raise questions of self-incrimination. See Note, Criminal Procedure—Private Docu
ments and the Fifth Amendment, 44 Ky. L.J. 345 (1956); Note, Real Evidence and the 
Privilege against Self-Incrimination, 4 Williamette L.J. 218 (1966); Comment, To 
What Extent Does the Privilege Against Self-Incrimination Protect a Witness Against 
Forced Production of Documents, 1 Vand. L. Rev. 626 (1948). The proposed rules 
of federal evidence would allow authentication by any evidence “sufficient” to support 
i finding that the matter in question is what its proponent claims. Rules of Evidence 
for the United States District Courts and Magistrates, Rule 9-01 (a), 46 F.R.D. 161, 
392 (1969).

519 425 F.2d 552 (D.C. Cir. 1970) (MacKinnon, J.; McGowan, J.; Fahy, J., 
concurring).

520 The complaining witness, Lowry, had been shot in an alley. The exact position 
c f each person present and their posture at the time of the shooting was presented 
by Lowry to the jury by means of a demonstration and a sketch. Id. at 554. Using

; ourt room table for a ledge and with the prosecutor’s assistance, Lowry personally 
demonstrated the relative position of all the participants, showing that from the 
bullet’s trajectory it could have been fired only by the defendant. Id.-, see notes 813- 
15 infra and accompanying text.

'21 Id. at 555; see, e.g., People v. Robillard. 55 Cal. 2d 88. 99, 358 P.2d 295, 301, 
■ v al. Rptr. 167, 173 (lc60) (court permitted use of manikin to show trajectory and 

source of shot); State v. George, 93 N.H. 408, 420, 43 A.2d. 256, 264 (1945) 
illustration allowed to show direction from which shot must have come); People 

v. Benoit, 8 App. Div. 2d 626, 627-28, 185 N.Y.S.2d 622, 624-25 (1959) (demonstration 
• f safe cracking with tools found in defendant’s possession excluded as having no 
probative value). Several commentators have pointed out the inherent possibility of 
prejudice underlying such demonstrations. See People v. Benoit, supra at 627-28; 
Commonwealth v. Morgan, 358 Pa. 607, 611-12, 58 A 2d 330. 331-34 (1948). See 
severally Orficld, Demonstrative Evidence u? Federal Criminal Cases, 15 Sijp. Ct, L. 
Rev. 777 (1963); Note, Preconditions for Admission of Demonstrative Evidence, 61 
Nw. U. L. Rfv. 472 (1966).

522 42* F.2d at 555; see Cady, Objections to Demonstrative Evidence, 32 Mo. I.. Rev.
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United States v. York523 involved the admissibility of an in-trial iden
tification. Trial counsel objected to the witness’ testimony that he had 
identified defendant prior to the in-trial identification,524 but made no 
specific objection to the in-trial identification itself.525 526 527 The majority

333 (1967). Admission or rejection of demonstrative evidence is usually left to the 
discretion of the trial judge. See, e.g., Longmire v. United States, 404 F.2d 326, 327 
(5th Cir.), cert, denied, 395 U.S. 912 (1968); Riley v. State, 50 Ariz. 442, 448-49, 73 
P.2d 96, 100 (1937); People v. Holland, 158 Cal. App. 2d, 583, 587, 322 P.2d 983. 
985 86 (Dist. Ct. App. 1958).

523426 F.2d 1191 (D.C. Cir. 1969) (per curiam) (Wright & Robinson, JJ.; Robb, J. 
dissenting).

524 Id. at 1193 n.15; see Mason v. United States, 134 U.S. App. D.C. 280, 414 F.2d 
1176 (1969); Circuit Note: 1968-1969 Term 107-08 & nn. 136-42 (1969); notes 149 & 
150 supra and accompanying text.

52M26 F.2d at 1193 n.15.
526 Id. The general rule in federal courts is that an objection must be specifically 

made to a particular point in order to preserve the point on appeal. See, e.g., On Lee 
v. United States, 343 U.S. 747, 749-50 n.3 (1952); Segal v. United States, 246 F.2d 
814, 818 (8th Cir. 1957); United States v. Dailey, 139 F.2d 7, 9 (7th Cir. 1943). Bzrt 
see Evalt v. United States, 359 F.2d 534, 542 & n.8 (9th Cir. 1966) (objection that 
defendant had not been advised of “constitutional rights” preserved self-incrimination 
defense). For a good review of the necessity for specific objections in federal and 
state courts and related problems, see Note, Evidence: Need for Specific Objection, 
35 Calif. L. Rev. 456 (1947).

The proposed federal rules of evidence currently being prepared for Con
gressional approval require that when error is predicated on the admission of evidence, 
a timely objection stating the specific grounds therefore is necessary to preserve the 
question on appeal. Rules of Evidence for the United States District Courts and 
Magistrates, Rule 1-03 (a), 46 F.R.D. 161, 184 (1969).

527 420 F.2d 170 (D.C. Cir. 1969) (Leventhal, J.; Bazelon, C.J.; Fahy, J., concurring). 
tt^Id. at 174-75; see 5 J. Wigmore, Evidence 1430-43 (3d ed. 1940); Note,

Admissibility of Dying Declarations, 38 Fordham L. Rev. 509 (1970).
529 420 F.2d at 174-75; see 6 J. Wigmore, supra note 528, at 1749-50; Comment, 

Excited Utterances and Present Sense Impressions as Exceptions to the Hearsay Rule in 
Louisiana, 29 La. L. Rev. 661 (1969).

530 420 F.2d at 171.
531 Id. at 175 n.U. The basis for admitting statements under rhe spontaneous exclama- 

notice of defendant’s claim that the pretrial confrontation was su<r-

In United States v. Kearney521 the court considered the admissibility 
of hearsay evidence under either the dying declaration528 or the spontane
ous utterance exception.529 In Kearney, a policeman was fatally wounded 
as he approached a man he saw tinkering with a parked car.530 For ap
proximately 12 hours after he was shot, the police officer was uncon
scious or under an anesthetic. Shortly after he awoke, he was ques
tioned by investigators and gave a statement which the Government was 
allowed to introduce by means of the interviewer’s testimony.531 During 
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rhe interview, the policeman asked the interviewing officer to look after 
his family.532 The court did not characterize the statement as coming 
under either exception,533 but concluded that the statement fell “in the 
penumbra of both” and was so “fundamentally reliable” that there was 
no need to bring it within one specific hearsay exception to find it ad
missible.534

don exception is that they are uttered soon enough after the event to prevent giving 
the speaker time to fabricate. See, e.g., Murphy Auto Parts Co. v. Ball, 101 U.S, 
App. D.C. 416, 419, 249 F.2d 508, 511 (1957); State v. Woolery, 93 Ariz. 76, 83, 
378 P.2d 751, 756 (1963); People v. Del Verno, 192 N.Y. 470, 483, 85 N.E. 690, 
695 (1908).

Admission of spontaneous exclamations is left largely to the discretion of the trial 
judge, and the fact that the exclamation is in response to questioning does not 
negate spontaneity. See, e.g., Baber v. United States, 116 U.S. App. D.C. 358, 360-61, 
324 F.2d 390, 392-93 (1963), cert, denied, 376 U.S. 972 (1964); Pietrzak v. United 
States, 188 F.2d 418, 420 (5th Cir.), cert, denied, 342 U.S. 824 (1951). Although there 
is no absolute limit set on the time permitted for a spontaneous exclamation, most 
cases require the statement to be made within minutes. See Murphy Auto Parts Co. 
v. Ball, 101 U.S. App. D.C. 416, 419, 249 F.2d 508, 509 (1957) (“immediately” after 
accident); Lampe v. United States, 97 U.S. App. D.C. 160, 163, 229 F.2d 43, 46 
'1956) (six hour delay while declarant received medical care held to negative 
spontaneity). The court in Kearney declined to apply Lampe because in part it 
viewed the victim’s statement as a dying declaration. 420 F.2d at 175 n.ll; see Lampe 
v. United States, supra. See generally Hutchins & Slesinger, Some Observations on 
the Law of Evidence, 28 Colum. L. Rev. 432 (1928); Note, Spontaneous Exclaynations 
in the Absence of a Startling Event, 46 Colum. L. Rev. 430 (1946).

532 420 F.2d at 175. According to the Supreme Court, a dying declaration must be 
made with consciousness “of a swift and certain doom.” Shepard v. United States, 
290 U.S. 96, 100 (1933); see, e.g., People v. Jones, 197 Cal. App. 503, 508, 17 Cal. Rptr. 
252, 256 (Dist. Ct. App. 1961); People v. Odum, 27 III. 2d 237, 242-43, 188 N.E.2d 
720, 723 (1963). It is not necessary, however, for the decedent to expressly state a 
hclief that he is dying. See, e.g., Shearer v. Commonwealth, 302 Ky. 250, 253, 195 
S.W.2d 494, 495 (1946); Connor v. State, 225 Md. 543, 551, 171 A.2d 699, 703-04 
(1961); Commonwealth v. Plubell, 367 Pa. 452, 457, 80 A.2d 825, 828 (1951).

The fact that the policeman died about two days after the statement would not 
necessarily have prevented introduction of the statement as a dying declaration. 
See, e.g., Ayers v. State, 215 Ga. 325, 110 S.E.2d 669 (1959) (death four days after 
statement); People v. Johnson, 334 Mich. 169. 54 N.W.2d 206 (1952) (death three 
days after statement); Batten v. Commonwealth, 190 Va. 235, 56 S.E.2d 231 (1949) 
(death five days after statement). The court stated that it did not consider whether 
rhe Kearney facts met the requirements for a dying declaration because it did not 
rely solely on this exception. 420 F.2d at 175 n.ll. See generally Comment, Dying 
Declarations in Louisiana Law, 22 La. L. Rev. 651 (1962); Note, Admissibility of 
Dying Declarations in Civil Actions, 16 Va. T . Rev. 825 (1930); 16 Brooklyn L. Rev. 
284 (1950).

533 420 F.2d at 174-75 & n.ll.
r,™ld. at 174-75. Several commentators have suggested that the Supreme Court has 

set the stage for a possible invalidation of criminal hearsay exceptions as denying 
the defendant’s right to confrontation under rhe sixth amendment. See Bruton v. 
United States. 391 U.S. 123 (1968); Note, Bruton v. United States: A Belated Look at 
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Necessity to Object. The Federal Rules of Criminal Procedure
provide that in the absence of “plain error,” 535 no complaint will be 
heard on appeal unless there has been an objection to the offer of 
evidence and an assignment of grounds for the objection at the time 
of the offer.536 537 Because there had been no objection at the trial, the 
court refused to reverse this term in United States v. Skinner531 and in 
Bradley (George) v. United States,538 noting that the lack of objection 

the Warren Court Concept of Criminal Justice, 44 St. John’s L. Rev. 54, 63-68 
(1969). However, the court in Bruton expressly refused to reach the question of the 
validity of hearsay exceptions under the confrontation clause. Bruton v. United 
States, 391 U.S. 123, 128 n.3 (1968); accord, California v. Green, 399 U.S. 149, 162 
(1970); see Note, The Admission of a Codefendant's Confession After Bruton v. 
United States: The Questions and a Proposal for Their Resolution, 1970 Duke L.J. 
329, 334-35, 341.

Judge Fahy concurred in Kearney but felt that the statement was a dying declara
tion. 420 F.2d at 176 (Fahy, J., concurring). The Fifth Circuit has adopted Judge 
Fahy’s approach in a case having relevant facts nearly identical to those in Kearney, 
holding the statement admissible under the dying declaration exception without men
tioning spontaneous exclamations or “penumbras.” United States v. Mobley, 421 F.2d 
345, 345-50 (5th Cir. 1970).

The court’s acceptance of the reliability of the out-of-court statement rather than 
upon any established hearsay exception is consistent with the approach taken by 
the proposed federal rules of evidence which would allow introduction of any state
ment if it is made under certain circumstances and of a nature not likely to be 
made more accurate if the declarant testified, whether or not the declarant is un
available. Rules of Evidence for the United States District Courts and Magistrates, 
Rule 8-03(a), 46 F.R.D. 161, 345 (1969). If the declarant is unavailable, as the dead 
policeman in Kearney, the statement is admissible if its nature and the circumstances 
surrounding it offer “strong assurances of accuracy.” Id. Rule 8-04(a), at 377. Both 
sections mention dying declarations and excited utterances as examples of the kinds 
of statements which could be admitted because of their accuracy. Id. Rule 8-03 (a) (2), 
at 345 (excited utterances); id. Rule 8-04(a)(3), at 378 (“dying statements”).

535 Fed. R. Crim. P. 52(b); see notes 835 & 836 infra and accompanying text.
536 Fed. R. Crim. P. 51; see C. McCormick, Evidence § 52 (1954); 1 J. Wigmore, 

Evidence § 18 (3d ed. 1940). Compare the “plain error” standard of the Federal Rules 
with the “fundamental error” standard of Pennsylvania. See Comment, Appeal of 
Errors in the Absence of Objection—Pennsylvania's “Fundamental Error" Doctrine, 73 
Dick. L. Rev. 496 (1969).

537 425 F.2d 552 (D.C. Cir. 1970) (MacKinnon J.; McGowan, J.; Fahy, J., con
curring) (visual demonstration performed at trial); see notes 813-15 infra and accom
panying text.

538 F.2d (D.C. Cir. 1969) (Robinson, J.; Wright & McGowan, JJ.) (failure 
to object to prosecutorial misconduct). In his final argument, the prosecutor gave 
what amounted to the missing witness charge, although there was no showing that 
defendant could have called the missing witness even if he had wanted to. Id. at 
The court noted that “with the lack of objection was the loss of the most opportune 
occasion for investigating appellant's ability to produce the missing friend.” For a 
discussion of the missing witness instruction, sec notes 601-05 infra and accompanying 
text.
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at trial had deprived the appellate court of a meaningful record on 
which to base a reversal.539

539 United States v. Skinner, 425 F.2d 552, 556 (D.C. Cir. 1970); Bradley (George)
v. United States, F.2d , (D.C. Cir. 1969).

540 United States v. Wharton, F.2d (D.C. Cir. 1970) (Robinson, J.; Leventhal, J.; 
Burger, J., not participating); Glenn v. United States, 420 F.2d 1323 (D.C. Cir. 1969) 
(Robinson, J.; Bazelon, C.J. & Wright, J.).

541 F.2d at . While Federal Rule 30 provides that a party may not generally 
assign error to an instruction when no objection has been made at trial, plain error may 
nevertheless be noticed on appeal, according to Rule 52(b). Although Rule 30 (objec
tion to erroneous instruction must be given before jury retires) may appear inconsistent 
with Rule 52(b) (notice of plain error on appeal), it has been held that Rule 30 will 
not preempt Rule 52(b) if to allow an erroneous instruction to stand would result 
in a miscarriage of justice. Harzog v. United States, 235 F.2d 664, 666 (9th Cir.), cert, 
denied, 352 U.S. 844 (1956). 8 Moore, Federal Practice 5152.03 (2d ed. 1965).

M2 F.2d at , n.62.
M3 132 U.S. App. D.C. 98, 405 F.2d 1368 (1968).
544 F.2d at ; see Belton v. United States, 127 U.S. App. D.C. 201, 382 F.2d 

150 (1967); Howard v. United States, 128 U.S. App. D.C. 336, 389 F.2d 287 (1967).
545 The basis for the court’s distinguishing Green from Belton and Howard was that 

in the latter cases, only one erroneous instruction was involved, whereas in Green there 
were two errors. F.2d at ; see Green v. United States, 132 U.S. App. D.C. 
98, 99, 405 F.2d 1368, 1369-70 (1968); Circuit Note: 1968-1969 Term 166 n.539. Thus, 
to the extent that Belton and Howard held that an erroneous instruction can never 
be noticed on appeal, they appear to have been tacitly overruled by Green and 
Whorton.

M '. 420 F.2d at 1325. Defendant was charged with both housebreaking and unlawful 
entry, and the judge’s charge set forth the elements of both. Except for characterizing 
unlawful entry as a lesser included offense, the trial judge gave the jury no guidance 
as to their interrelationship. The court was of the opinion that the phrase “lesser included 
offense'* was a term of art which the jury should not be expected to understand, and 
that without guidance, the jury could not be expected to know that a verdict of 
guilty could be rendered to either charge but not to both, or that all twelve jurors 
had to find defendant guilty of the same offense. Id.; see notes 643-48 infra and 
accompanying text.

547 420 p.2d at 1326. The jury returned a general verdict of “guilty.” Compare Craemer 
v. Washington, 168 U.S. 124, 130 (1897) with United States v. Schmidt, 376 F.2d 751, 

In two other cases,540 the court found plain error and reversed one 
case and remanded the other for a new trial notwithstanding the failure 
to object. In ITZwritfft the error concerned improper jury instructions.541 
Here the trial judge twice instructed the jury on malice in a first degree 
murder case, and both times improperly equated malice with inten
tion.74- As in Green v. United States^3 decided last term, the court in 
11 'barton declined to construe two older cases544 as laying down a bind
ing rule that an erroneous instruction may never be noticed on appeal 
in the absence of objection.545 In Glenn the error also lay in the instruc
tions to the jury.546 Because of ambiguities in the judge’s charge, the 
jury’s verdict was ambiguous and fatally defective.547 The court noted, 
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however, that counsel’s failure to object was understandable under the 
circumstances,548 and for that reason, and considering the nature of the 
problem and the apparent seriousness of the injury to defendant arising 
out of a misreading of the verdict, the court vacated and remanded not
withstanding the failure to object.549

753-54 (4th Cir. 1967) and Brown v. United States, 112 U.S. App. D.C. 57, 59, 299 F.2d 
438, 440, cert, denied, 370 U.S. 946 (1962).

548 420 F.2d at 1325-26 n.18. “[I]t is obvious that the trial participants assumed the 
accuracy of the court’s charge to the jury, for there was no objection on any score 
relevant to the problem here, but it was the defects in the charge that lead to the 
ambiguities in the verdict .... Thus it is not surprising that, during the brief era the 
reception of the verdict spanned, the participants would have thought to be clear 
that which was not.” Id.

Id. at 1326-27.
550 426 F.2d 1257 (D.C. Cir. 1970) (MacKinnon, J.; Miller & Wright, JJ.).
551 384 U.S. 436 (1966).
552 426 F.2d at 1260. The prior statement, being hearsay evidence, would have been 

admissible only for the limited purpose of impeachment of the witness. See 6 J. Wig
more, Evidence § 1792 (3d ed. 1940).

553426 F.2d at 1260. But see Note, Evidence—Impeachment—Illegally Obtained State
ment Held Admissible for Limited Purpose of Impeaching Defendant's Testimony, 35 
Fordham L. Rev. 723 (1967).

554 426 F.2d at 1260-61.
555 Although the court did not so hold, it is possible that the prior statement would 

have constituted a spontaneous exclamation, and would, therefore, have been admissible 
as substantive evidence under that exception to the hearsay rule. “Here the appellant’s 
statement was a spontaneous denial of guilt which he volunteered in response to the 
announcement of the charges levelled against him . . . .” Id. at 1261. See 6 J. 
Wigmore, Evidence §§ 1745-57 (3d ed. 1940). It is not clear whether the court fc’t 
that the prior statement had been used for the limited purpose of impeachment, since 
it failed to return to the question.

Prior Inconsistent Statements. In Bosley v. United States550 a
rape case, the court dealt briefly with the problem of prior inconsistent 
statements. Appellant urged that his prior statement had been improper
ly admitted at trial because it had been taken in violation of the standards 
set forth in Miranda v. Arizona551 and because the Government had 
used the statement to discredit his defense of consent, rather than to 
impeach his credibility.552 The court noted with regard to the latter 
issue that if the statement had been taken in violation of Miranda 
it would be inadmissible even for impeachment;553 subsequently, how
ever, it found that no Miranda violation had taken place.554 Inexplicably, 
the court never returned to the impeachment issue.555

Expert Witnesses. Expert witness testimony is admissible in a
criminal case where “experience or training enables a . . . witness to 
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form an opinion which would aid the jury.” 556 557 In United States v. 
Jackson™1 the court considered the appropriateness of expert testimony 
on the modus operandi of pickpockets. Holding that such expert testi
mony could aid the jury,558 and, finding the witness qualified,559 the 
court affirmed the conviction.560

"'56 Jenkins v. United States, 113 U.S. App. D.C. 300, 307, 307 F.2d 637, 644 (1962); see 
C. McCormick, Evidence § 13 (1954); cf. Note, Evidence—Expert Testimony of Ex
perienced Burglar Concerning Technique of a Robbery Inadmissable as Opinion Testi
mony, 12 Syracuse L. Rev. 410 (1961). See also Fed. R. Crim. P. 28.

557 425 I'.2d 574 (D.C. Cir. 1970) (Jameson, D.J.; Bazelon, C.J., Leventhal, J.).
558 Id. at 577. The typical modus operandi of pickpockets working in pairs is for one 

to bump into the victim to distract his attention, while the other brushes against him 
and extracts his wallet. Id. at 575. The court noted that such activity might appear 
perfectly innocent, but “(cjonduct innocent in the eyes of the untrained may carry 
entirely different ‘messages’ to the experienced or trained observer.” Id. at 576, quoting 
Davis v. United States, 133 U.S. App. D.C. 172, 174, 409 F.2d 458, 460, cert, denied, 
395 U.S. 949 (1969); People v. Clay, 227 Cal. App. 2d 87, 38 Cal. Rptr. 431 (Dist. Ct. 
App. 1964); Commonwealth v. Townsend, 149 Pa. Super. 337, 27 A.2d 462 (1964).

559 Yhe witness was a police officer who had been on the pickpocket squad for three 
years. He had investigated from 50 to 75 pickpocket cases and had personally observed 
five pickpocket thefts. 425 F.2d at 575 n.3.

Id. at 577.
'■':1 121 U.S. App. D.C. 151, 348 F.2d 763 (1965). Shortly after the 1969-1970 term 

ended the judicial discretion authorized by the Luck rule was eliminated by enactment 
of the District of Columbia Court Reorganization Act of 1970, § 133(b), 84 Stat. 519, 
to be codified as D.C. Code Ann. § 14-305. In addition, the federal judiciary continued 
to consider the adoption of federal rules of evidence which would have substantially 
the same effect. See Rules of Evidence for the United States District Courts and 
Magistrates, Rule 6-09, 46 F.R.D. 161, 295-96 (1969).

592 D.C. Code Ann. § 14-305 (1967).
A person is not incompetent to testify, in cither civil or criminal proceedings, 
by reason of his having been convicted of crime. The fact of conviction 
may be given in evidence to affect his credibility as a witness, either upon 
the cross-examination of the witness or by evidence aliunde; and the party 
cross-examining him is not bound by his answers as to such matters. To 
prove the conviction of crime the certificate, under seal, of the clerk of the 
court wherein proceedings containing the conviction were had, stating the 
fact of the conviction and for what cause, is sufficient.

Id.
: 121 U.S. App. D.C. at 156, 348 F.2d at 768. The dissent in Luck argued that the 

term “may” was intended only to establish the right of the Government to introduce 

The Luck Rule

1 he court of appeals in its 1965 decision in Luck v. United States™1 
construed the District of Columbia competency statute562 as granting 
trial judges the discretion to limit the nature and number of prior con
victions which might be introduced into evidence to impeach the credi
bility of a defendant who testifies.563 Several factors led to the announce
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ment of the Luck rule, among them the harshness of the traditional rule 
making any prior conviction admissible,564 the District of Columbia 
statute itself which placed no limitations on the admissibility of prior 
convictions,565 and a growing academic feeling that the admission of 
prior convictions often prevented essential testimony by the accused 
or unnecessarily prejudiced his case.566

evidence of convictions. Id. at 159, 348 F.2d at 771 (Danaher, J., dissenting). For a 
thorough review of the Luck rule, see Circuit Note: 1968-1969 Term 168-75.

564 See, e.g., Brown v. United States, 356 U.S. 148, 154-55 (1958) (any relevant evi
dence allowed against defendant voluntarily taking the stand); Johnson v. United 
States, 318 U.S. 189, 195 (1943) (defendant subject to questions on all relevant facts); 
Raffel v. United States, 271 U.S. 494, 497 (1926) (defendant waives immunity when he 
offers himself as witness).

565 See D.C. Code Ann. § 14-305 (1967); note 562 supra.
566 See C. McCormick, Evidence § 43, at 94 (1954); Model Code of Evidence, Rule 106 

(1964); Uniform Rules of Evidence, Rule 31 (1942).
567 One of the major reasons cited by Congress in abolishing the Luck rule was the 

great number of appellate cases and waste of judicial time encouraged by Luck. H.R. 
Rep. No. 91-907, 91st Cong., 2d Sess. 63 (1970). The Congressional study cited at least 
60 cases involving a Luck appeal between 1965 and 1968. Id.

568 127 U.S. App. D.C. 343, 383 F.2d 936 (1967), cert, denied, 390 U.S. 1029 (1968).
569 Gordon stated that deceit, fraud, cheating, and stealing were universally regarded 

as reflecting adversely on honesty and integrity. However, acts of violence or of a 
combative nature were listed as having no direct bearing on honesty or credibility. Id. 
at 347, 383 F.2d at 940. Gordon also stated that the nearness or remoteness of the 
conviction must always be weighed, although it did not elaborate or specify any 
standards for determining remoteness. Id.

570 See notes 582 & 583 infra and accompanying text.
571 e.g., United States v. Crisona, 416 F.2d 107 (2d Cir. 1969), cert, denied, 397 

U.S. 961 (1970); Burg v. United Stares, 406 F.2d 235 (9th Cir. 1969); State v. Hawthorne. 
49 N.J. 130, 228 A.2d 682 (1967). In Hawthorne, statutory language nearly identical 
to that in Luck was construed as establishing discretion in the government, not the trial 
court, to admit prior convictions. Id. at 135, 228 A.2d at 687.

Following the Luck decision, the court was required to consider a 
flurry of cases questioning the use of this discretion by the trial courts.567 
While many questions surrounding the exercise of discretion still were 
unresolved as of this year, the standards announced by the court in the 
1967 case of Gordon v. United States5™ substantially reduced uncertainty 
about application of the rule.569 570 In the term just ended, most Luck 
issues involved minor refinements of the standards announced in 
Gordon.™

Constitutionality of Section 14-305. Although the statutory in
terpretation in Luck reached a conclusion much more protective of a 
defendant’s right to a fair trial than most other courts have reached,571 
the question of the constitutionality of the statute itself remained un
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resolved.572 This term the court again considered attacks on the consti- 
rutionality of any statute permitting impeachment by prior convictions.573 574

572 Weaver v. United States, 133 U.S. App. D.C. 66, 70, 408 F.2d 1269, 1273, feri. 
denied, 395 U.S. 927 (1969). Appellant asked the court to reverse in light of the 
Supreme Court’s holding in Bruton v. United States, 391 U.S. 123 (1968). The Court 
in Bruton held that an instruction that a co-defendant’s confession should be dis
regarded in determining Bruton’s guilt violated his sixth amendment rights of cross- 
examination and confrontation because of the substantial risk of the jury being unable 
to disregard the confession in determining guilt. Id. at 135.

573 Many other cases have involved a constitutional challenge to the Luck rule. See, 
e.'., Weaver v. United States, 133 U.S. App. D.C. 66, 70, 408 F.2d 1269, 1273, cert. denied, 
395 U.S. 927 (1969) (resolved as harmless error); Robinson v. United States, No. 21,947 
(D.C. Cir. Nov. 7, 1968) (refused to reach the merits); Trimble v. United States, 125 
U.S. App. D.C. 173, 174-75, 369 F.2d 950, 951-52 (1966) (court found it unnecessary 
to reach merits of constitutionality).

574 426 F.2d 1236 (D.C. Cir. 1970) (Fahy, J.; Tamm, J., concurring in part; Mac
Kinnon, J., dissenting in part).

*™ld. at 1242-43. See generally Note, Constitutional Problems Inherent in the Ad
missibility of Prior Record Conviction Evidence for the Ptirpose of Impeaching the 
Credibility of the Defendant Witness, 37 U. Cin. L. Rev. 168 (1968).

576 391 U.S. 123 (1968); see note 572 supra.
977 426 F.2d at 1242.
*78 385 U.S. 554 (1967).
579 Id. at 564. Under the Texas recividist statute attacked in Spencer, the jury in a 

criminal trial was permitted to consider evidence of the defendant’s prior criminal 
behavior, but was instructed that such evidence was not to be considered in determining 
rhe defendant’s present guilt or innocence. Id. at 556. In upholding the statute, the 
Court held that the possibility of prejudice was outweighed by the validity of the state’s 
purpose in introducing the evidence and rhe defendant’s interests were protected by 
rhe judge’s discretion and limiting instructions. Id. at 561-63.

580 426 F.2d at 1242. I he court also suggested the possibility of restricting the present 
scope of the Luck rule by means of its supervisory power over the administration 
of criminal justice in rhe jurisdiction, but concluded that such action would require 

In United States v. Bailey514 appellant argued that, even with a limit
ing instruction, evidence of prior convictions so prejudiced him that its 
admission violated his sixth amendment right to trial by an impartial 
jury and his fifth amendment right of due process.575 576 The court found 
relevant the reasoning of the Supreme Court in Bruton v. United States™ 
but telr that it did not resolve the constitutionality of the statute.577 * The 
court held that application of Bruton to the present case would con
travene the holding in Spencer v. Texas™ that evidence of past convic
tions admitted with a limiting instruction is consistent with the due 
process clause of the fourteenth amendment.579 Although it dealt with a 
state action challenged under the fourteenth amendment, the court con
sidered Spencer “a barrier against a decision by us that the impeaching 
rule when administered in accordance with our decisions is violative 
of appellants’ constitutional rights.” 580
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Convictions Suitable for Impeachment. While the court in
Luck outlined the general policy objectives behind permitting the use 
of discretion by the trial judge,581 it remained for subsequent decisions 
to specify just what types of crimes could appropriately be admitted for 
impeachment purposes. In Gordon v. United States582 the court stated 
that as a general rule “convictions which rest on dishonest conduct relate 
to credibility whereas those of violent or assaultive crimes generally do 
not; traffic violations, however serious, are in the same category.” 583 
Despite this statement, the court continued to experience difficulty in de
termining the admissibility of certain types of convictions.584

cn banc consideration by the court. Id. at 1242-43. Judge MacKinnon dissented in part, 
contending that the discussion of the court over the possibility of the unconstitutionality 
of section 14-305 was untimely in view of the congressional consideration to modify or 
repeal the Luck doctrine. Id. at 1243. In addition, Judge MacKinnon stated that 
“[t] rials are designed as a search for the truth and in my opinion that purpose would 
not be aided by permitting the testimony of convicted felons to stand on an even 
basis to that of honest, law-abiding citizens.” Id.

581 The rule had a twofold purpose: (1) avoid discouraging a defendant from testifying 
because of fear that prejudice would result from the introduction of prior convictions; 
(2) prevent undue prejudice to the accused when the probative value of the evidence 
of prior convictions might be minimal. Luck v. United States, 121 U.S. App. D.C. 151, 
156, 348 F.2d 763, 768 (1965).

582 127 U.S. App. D.C. 343, 383 F.2d 936 (1967), cert, denied, 390 U.S. 1029 (1968); 
see note 569 supra.

583 127 U.S. App. D.C. at 347, 383 F.2d at 940.
584 Qwzpflre United States v. Carr, 135 U.S. App. D.C. 348, 418 F.2d 1184 (1969). 

cert, denied, 396 U.S. 1030 (1970) (allowing impeachment by larceny) and Davis v. 
United States, 133 U.S. App. D.C. 167, 409 F.2d 453 (1969) (allowing impeachment 
by unauthorized use of a vehicle) and Grimes v. United States, 421 F.2d 1119 (D.C 
Cir. 1969) (allowing impeachment by housebreaking) with United States v. McCord, 
420 F.2d 255 (D.C. Cir. 1969) (Bazelon, C.J.; Fahy & Robinson, JJ.) (questioning use 
of larceny) and United States v. Carr, 135 U.S. App. D.C. 348, 418 F.2d 1184 (1969), cert, 
denied, 396 U.S. 1030 (1970) (discouraging use of unauthorized use of a vehicle) and 
United States v. McCord, 420 F.2d 255 (D.C. Cir. 1969) (questioning use of house- 
breaking).

585 Housebreaking is a crime clearly within the guidelines set out in Gordon. See 
Gordon v. United States, 127 U.S. App. D.C. 343, 347, 383 F.2d 936, 940 (1967); note 569 
supra.

586 421 F.2d 1119 (D.C. Cir. 1969) (McGowan, J.; Tamm & Robinson, JJ.) (in 
chambers).

587 420 F.2d 255 (D.C. Cir. 1969) (Bazelon, C.J.; Fahy & Robinson, JJ.).

Use of convictions for housebreaking to impeach a witness was 
considered in four of the six cases involving Luck this term and resulted 
in anomalous decisions.585 In Grimes v. United States586 587 the court found 
that the conviction was appropriate for impeachment; however, just two 
and a half months later, the court stated in United States v. McCord581 
that a “man who steals is not necessarily a man who lies” and that a 
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conviction for housebreaking “sheds little light on the likelihood that 
the accused has lied on the stand.” 588 * In a decision handed down after 
McCord,™ the court noted the lack of relevance of a housebreaking 
conviction, but approved the action of the trial judge in admitting the 
conviction, since the case had been tried before McCord, and the Gordon 
standards then governing had been properly applied.590 * However, in 
United States v. White (Charles) ™ a case tried after McCord, the court 
upheld the admission of a conviction for housebreaking, citing McCord 
only to show that some types of dishonest conduct are not as directly' re
lated to credibility as others.592 *

588 Id. at 257. The court also suggested that due consideration of the “prejudicial 
propensity of past convictions demands that as the probative value of a conviction 
lessens, greater caution be exercised in admitting it into evidence and that the trial judge 
explain to the jury the lesser weight to be given the conviction in evaluating the witness’ 
testimony.” id.

689 See United States v. Bailey, 426 F.2d 1236 (D.C. Cir. 1970) (Fahy, J.; Tamm, J., 
concurring in part; MacKinnon, J., dissenting in part).

™ld. at 1238.
591427 F.2d 634 (D.C. Cir. 1970) (per curiam) (Leventhal, Robb & Wilkey, JJ.).
'Id. at 635. The court had similar difficulty with the use of evidence of a conviction 

for the unauthorized use of a vehicle. See United States v. Lucas, 426 F.2d 663 (D.C. 
Cir. 1970) (per curiam) (McGowan & Wright, JJ.; Robb, J. concurring). The court in 
Lucas agreed with the appellant’s contention that United States v. Carr indicated that 
the conviction in question did not bear on credibility. Id. at 664; see 135 U.S. App. 
D.C. 348, 350, 418 F.2d 1184, 1186 (1969), cert, denied, 396 U.S. 1030 (1970). However, 
rhe Lucas court found it unnecessary to consider whether the admission constituted 
an abuse of discretion since the conviction had been introduced as a part of the 
appellant’s direct testimony. 426 F.2d at 664.

¿93 426 F.2d 1231 (D.C. Cir. 1970) (MacKinnon, J.; Tamm, J.; Bazelon, C.J., dis
senting).

91 Id. ar 1233 & n,2; see Evans v. United Stares. 130 U.S. App. D.C. 114, 117-19, 
397 F.2d 675, 678-80 (1968); Brooke v. United States, 128 U.S. App. D.C. 19, 25, 
3«5 F.2d 279. 285 (1967). Thu court in McIntosh observed that Brooke involved a 
narcotics prosecution, and stated that its Brooke decision, which allowed introduction 
of a prior narcotics conviction for impeachment over objections that the defendant 
would be prejudiced because it shoved his propensity to commit the crime with which 
he was charged, “must be viewed as a strong holding . . . that narcotics convictions go 
to credibility.” 426 F.2d at 1233 n 2. The o’her case relied on in McIntosh questioned 
the relevance of a prior narcotics conviction to veracity, but did nor decide the issue. 
See Evans v. United States, 130 U.S. App. D.C. 114, 117, 397 F.2d 675, 678 (1968).

In United States v. McIntosh™ the court permitted the use of a nar
cotics conviction to impeach the defendant in a mail theft case. The 
majority based its holding on two previous cases admitting evidence 
of prior narcotics convictions.594 Dissenting, Chief Judge Bazelon dis
tinguished the two cases relied upon by the majority and placed special 
emphasis on the prejudice resulting from the admission of such convic
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tions in view of the widely publicized connection between narcotics 
use and petty larceny.595 He also made strong reference to the lack 
of a connection between such crimes and veracity.596

595426 F.2d at 1235. In a somewhat related area the court was asked to consider the 
permissibility of cross-examining a prosecution witness about his use of drugs. United 
States v. Kearney, 420 F.2d 170 (D.C. Cir. 1969) (Leventhal, J.; Bazelon, C.J.; Fahy, J., 
concurring). Although the trial judge had not precluded the questioning, he had 
stated that a basis for the cross-examination would have to be established. The court of 
appeals approved this procedure, stating that the defense counsel’s broad latitude to 
impeach the credibility of prosecution witnesses must be balanced against the prejudice 
that can result from improper introduction of the witness’ addiction. Id. at 173-74. 
The court concluded by cautioning trial judges in dictum that while it did not foreclose 
such questioning of key prosecution eye witnesses, such questioning has a great poten
tial for prejudicing for jury. Id. at 174.

596 426 F.2d at 1235-36.
597 See notes 581-96 supra and accompanying text.
598 426 F.2d 1231 (D.C. Cir. 1970) (MacKinnon, J.; Tamm, J.; Bazelon, C.J., dis

senting).
599 See Fed. R. Crim. P. 52(a); notes 821-34 infra and accompanying text.
goo 426 F.2d at 1234. The court held that the trial court’s erroneous procedure did not 

require reversal since the record clearly indicated that the court had weighed the two 
convictions and found them to be equally admissable. Id.

601 An inference, unlike a presumption, is a conclusion which the jury is permitted, 
but not required, to draw from the facts. Bray v. United States, 113 U.S. App. D.C. 
136, 140, 306 F.2d 743, 747 (1962).

Scope of the Court’s Discretion. While the court this term
had occasion to comment at length on the suitability of convictions in
troduced to impeach the defendant-witness under the discretionary 
powers of the trial judge,597 598 in no instance did the court reverse a trial 
judge’s action as an abuse of discretion. In United States v. McIntosh™ 
the court did find an abuse of discretion by the trial judge; the court did 
not reverse, however, since it found the action to be harmless error.599 
In McIntosh, the trial court had found two prior convictions equally 
suitable for impeachment and, not wishing to weigh down the record, 
had asked the prosecutor which conviction he would prefer to use. The 
court of appeals held that the question of which conviction to allow for 
impeachment purposes is a matter for the trial judge’s discretion and 
that allowing the prosecutor to exercise that discretion constitutes an 
abdication and abuse of discretion.600

Jury Instructions

Inferences: The Missing Witness Rule and Flight. The failure
of a party to call an available witness whose testimony would elucidate 
the proceedings creates a permissible inference601 that the witness’ testi



1971] Circuit Note: Criminal 687

mony would be unfavorable,602 and the jury may be so instructed.603 
If the missing witness is unavailable, however, this adverse inference 
may not be drawn.604 Moreover, the court has recently held that be
fore a missing witness instruction may be given against a defendant, 
there must also be a showing that the witness was not available to be 
subpoenaed by the Government.605 * In United States v. Stevenson™ 
the court retreated from this circumscribed approach to the use of the 
missing witness charge, holding that the rule requiring an attempt by 
the Government to call the missing witness would not generally apply 
in a situation where the Government first learned of the existence of 
rhe possible witness during the course of the trial.607 In a well reasoned 

602 See United States v. Pugh, F.2d , (D.C. Cir. 1970 (Wilkey, J.;
Fahy & Robinson, JJ.).

61,3 “If a witness who could have given testimony on an issue in this case was pe
culiarly available to one party, was not called by that party and his absence has not 
been sufficiently accounted for or explained, then you may, if you deem it appropriate, 
infer that the testimony of the witness would have been unfavorable to the party which 
failed to call him.” D.C. Bar Ass’n, Criminal Jury Instructions No. 15, at 9 (1966); 
see, e.g., Graves v. United States, 150 U.S. 118, 121 (1893); McAbee v. United States, 111 
U.S. App. D.C. 74, 76 n.5, 294 F.2d 703, 705 n.5 (1961); Richards v. United States, 107 
U.S. App. D.C. 197, 199, 275 F.2d 655, 657 (1960). The theory behind this instruction 
is that “[tjhe non-production of evidence that would naturally have been produced 
by an honest and therefore fearless claimant permits the inference that its tenor is 
unfavorable to the party’s cause.” 2 J. Wigmore, Evidence § 285, at 162 (3d ed. 1940) 
(emphasis omitted), quoted in Stewart v. United States, 418 F.2d 1110 (D.C. Cir. 
1969) (per curiam) (Bastian, Wright & Robinson, JJ.), Supplemental Opinion, 418 F.2d 
1115 (D.C. Cir. 1969) (per curiam) (Wright & Robinson, JJ.).

604 Id.; see, e.g., Schumacher v. United States, 216 F.2d 780, 787-88 (8th Cir. 1954), 
cert, denied, 348 U.S. 951 (1955); Boyer v. The Merry Queen, 202 F.2d 575, 578 (3d Cir. 
1953 ); Martinez v. State, 165 Tex. Crim. 244, 306 S.W.2d 131, 132 (1957). In Stewart v. 
United States, the Government made an unsuccessful, good faith attempt to subpoena 
a missing witness and, although “last minute” and “lackadaisical,” the effort was held to 
be sufficient to indicate witness unavailability and thus support the trial court’s denial 
of the missing witness instruction. 418 F.2d at 1115. But see People v. Gutierrez, 128 
Cal. App. 2d 387, 275 P.2d 65 (Dist. Ct. App. 1954). In another decision this term, 
the court held that an instruction may not be given which would have the effect of 
suggesting that an inference be drawn against a defendant because he failed to call 
a witness who would incriminate himself if he testified. Bradley (Ennis) v. United 
States, 420 F.2d 181, 186 (D.C. Cir. 1969) (Leventhal, J.; Bazelon, C.J.; Tamm, J., 
dissenting). See Wynn v. United States, 130 U.S. App. D.C. 60, 397 F.2d 621 (1967); 
Pennewell v. United States, 122 U.S. App. D.C. 332, 353 F.2d 870 (1965).

Brown v. United States, 134 U.S. App. D.C. 269, 271, 414 F.2d 1165, 1167 (1969). 
Xdditionally, the adverse inference permitted by the instruction may not be drawn if 
the witness is available to both the defendant and the Government, but called by 
neither. Simon v. United Stares, 424 F.2d "96 (D.C. Cir. 1969) (Fahy, J.; Bazelon, C.J. 
& Robinson. J.).

6O6424 F.2d 923 (D.C. Cir. 1970) (Tamm. J.; MacKinnon, J.; Fahy, J., dissenting in 
part).

607 Id. at 926-27. In this case, rhe defendant testified concerning an alibi but failed to
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partial dissent, Judge Fahy emphasized that the missing witness instruc
tions, as well as the instruction permitting inference from flight,608 per
mits inferences to strengthen a case beyond that which resides directly in 
evidence, and thus ‘‘should be sparsely used and carefully composed.” 609 

call as corroborating witnesses two persons whose identity and whereabouts were 
disclosed for the first time during his alibi testimony. In upholding the trial court's 
inclusion of the missing witness charge, at least in the absence of “special and major 
circumstances,” the court noted that: “Despite our broad holding in the Brown case, 
it is the responsibility of defense counsel to know the identity of possible witnesses . . 
and to make reasonable efforts, with Government assistance if necessary, to . . . sub 
poena them.” Id. Further, the court reasoned that there must be a balance struck in 
the criminal area between the quest for truth and the basic principal of fairness to bom 
the prosecution and the defense. Id.

608 Flight instructions permit an inference by the jury that flight after a crime has 
been committed tends to prove a defendant’s consciousness of guilt. See, e.g., Hunt v. 
United States, 115 U.S. App. D.C. 1, 3-4, 316 F.2d 652, 654-55 (1963); Green v. United 
States, 104 U.S. App. D.C. 23, 25, 269 F.2d 180, 182, cert, denied, 359 U.S. 917 (1958); 
D.C. Bar Ass’n, Criminal Jury Instructions, No. 27, at 15 (1966). Such instructions have 
received substantial criticism in recent years, chiefly because there is a great risk that 
an innocent man will respond in the same manner as a guilty one when confronted by 
a potential accusation. See, e.g., Wong Sun v. United States, 371 U.S. 471 (1963); 
Miller v. United States, 116 U.S. App. D.C. 45, 320 F.2d 767 (1963); Cooper v. United 
States, 94 U.S. App. D.C. 343, 218 F.2d 39 (1954). For this reason, the D.C. Circuit 
requires that in those rare instances when a flight instruction is appropriate, the judge 
is to accompany his charge with an explanation of the variety of motives which might 
prompt flight and caution the jury in the use of the inference. Austin v. United 
States, 134 U.S. App. D.C. 259, 261, 414 F.2d 1155, 1 157 (1969). In the absence of 
objection by counsel, however, the failure to explain the flight instruction is not plain 
error. Austin v. United States, 134 U.S. App. D.C. 259, 262, 414 F.2d 1155, 1158 (1969). 
See notes 835-42 infra and accompanying text.

The court recently reemphasized rhe necessity for timely objection in such cases. 
United States v. Wilson (John), F.2d , (D.C. Cir. 1970) (per curiam
(Fahy, Leventhal & Robb, JJ.). However, if the record is barren of meaningful evi
dence of flight by an appellant, as in one instance where the accused left the scene, 
remained within a one block radius for approximately 30 minutes and then returned 
to speak with the victim just prior to arrest, the giving of the flight instruction will 
constitute plain error. United States v. Vereen, 429 F.2d 713, 715 (D.C. Cir. 1970) 
(per curiam) (Fahy, McGowan & Leventhal, JJ.).

The court recently declined to make the Austin ruling retroactive. United States v. 
Stevenson, 424 F.2d 923, 927 (D.C. Cir. 1970) (Tamm, J.; MacKinnon, J.; Fahv. J., dis 
senting in part).

goo United States v. Stevenson, 424 F.2d 923, 927 (D.C. Cir. 1970) (Fahy. J., dissenting 
cf. Brown v. United States, 134 U.S. App. D.C. 269, 414 F.2d 1165 (1969); Austin v. 
United States, 134 U.S. App. D.C. 259, 414 F.2d 1155 (1969). Judge Fahy reiterated the 
court’s previous holding in Brown that the trial judge, in order to strike an appropriate 
balance between the permissible missing witness inference and the necessity for direct 
evidence, should inquire as to witness availability and the Government’s opportunity to 
call witnesses after learning of their identity, even during trial, before giving the in
struction. Id.; see Wynn v. United States, 130 U.S. App. D.C. 60, 64-65 n.23, 397 F.2d 
621, 625-26 n.23 (1967).
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Specific Intent. ‘"Specific intent,” the mental element requisite
to many criminal acts,610 is deemed present when it is apparent from the 
circumstances surrounding the offender’s action that he must have sub
jectively desired the prohibited result.611 This subjective mental state 
of a defendant is of particular importance in the area of sex offenses, 
where the law makes significant distinctions between defendants with 
different states of mind. Thus, an assault with intent to have sexual 
intercourse is not an assault with intent to commit rape unless force is 
also intended.612 *

610 See, e.g., D.C. Code Ann. § 22-1401 (1967) (forgery requires a specific intent to 
defraud); id. § 22-501 (assault with intent to kill); id. § 22-3112 (destruction of 
property).

611 See, e.g., Easter v. District of Columbia, 209 A.2d 625, 626 (D.C. Mun. Ct. App. 
1965), rev'd on other grounds, 124 U.S. App. D.C. 33, 361 F.2d 50 (1966); State v. 
Daniels, 236 La. 998, 109 So. 2d 896 (1959); Taylor v. State, 238 Md. 424, 209 A.2d 595

1 1965). “Specific intent” must be distinguished from “general intent” which exists when, 
from the circumstances, the prohibited result may reasonably be expected to follow 
from the offender’s voluntary act, irrespective of any desire to have accomplished such 
result. State v. Daniels, 236 La. 998, 1007, 109 So. 2d 896, 899 (1959). See generally 
Morissette v. United States, 342 U.S. 246 (1952).

612 See Baber v. United States, 116 U.S. App. D.C. 358, 324 F.2d 390, cert, denied, 
376 U.S. 972 (1963).

cl3420 F.2d 1327 (D.C. Cir. 1969) (Leventhal, J.; Wright & Robinson, JJ.).
euThe D.C. Bar Association lists the following as the essential elements of assault 

with intent to commit rape: “(1) that the defendant made an assault upon the com
plainant; and (2) that he did so with the specific intent to have sexual intercourse with 
the complainant; and (3) that he did so with the purpose to carry this intent into 
effect by force and against the will of the complainant.” D.C. Bar Ass’n, Criminal Jury 
Instructions, No. 102, at 83 (1966); see Fountain v. United States, 98 U.S. App. D.C. 
'89, 236 F.2d 684 (1956); Robinson v. United States. 78 U.S. App. D.C. 63, 136 F.2d 
283 (1943).

fil5 420 F.2d at 1334.
, }(ild. The suggested instruction modified paragraph three of the previous instruction. 

See note 614 supra. The new instruction as amended states “that he [the defendant] 
intended to achieve penetration of complainant’s sexual organs against her will and by 
using such force or threat of force as might be necessary to overcome resistance or 
make further resistance useless.” 420 F.2d at 1336. This renewed focus on the intent 
to overcome resistance had had the prior approval of rhe court. Hammond v. United 
States, 75 U.S. App. D.C. 397, 398, 127 F.2d 752, “53 G942). Tt also had been adopted 

In United States v. Bryant (Mack)f™ the court reviewed the standard 
jury instruction on the intent required to commit rape614 and concluded 
that it did not adequately differentiate between the defendant who in
tends to use the kind of force sufficient in his mind merely to test the 
existence or persistence of the complainant's true intention to reject him 
and the defendant who genuinely intends to commit rape.615 Judge 
Leventhal suggested a modification of the standard instruction which 
would stress the intent to use force at the time of sexual intercourse.616
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Bryant, with its carefully drawn requirements for the specific intent 
necessary to convict for assault to commit rape,617 contrasts sharply 
with treatment given the intent element by the panel in United States 
v. Matthews (Charles) ,618 a prosecution under the D.C. riot statute.619 
There, the court ruled in effect that the intent of the appellant, although 
explicitly recognized by the statute as an element of the offense,620 was 
irrelevant so long as his conduct aided or encouraged the violence and 
tumult that the statute expressly punished.621

by other courts and commentators. See, e.g., Dannelley v. State, 80 Fla. 773, 778, 87 
So. 44, 46 (1920); People v. Cieslak, 319 Ill. 221, 224, 149 N.E. 815, 816 (1925); 
F. Wharton, Criminal Law § 748 (12th ed. 1932). Judge Leventhal, moreover, noted 
that a defendant may properly present additional wording to focus on the application 
of the law to his particular fact situation. 420 F.2d at 1 335 n.16.

617 See note 616 supra.
618 419 F.2d 1177 (D.C. Cir. 1969) (McGowan, J.; Tamm, J.; Wright, J., dissenting). 

Judge Wright was on both this panel and the one that decided Bryant. See note 613 
supra.

619 See D.C. Code Ann. § 22-1801 (b) (1967).
620 Judge McGowan described the statute as prohibiting the defendant from wilfully 

engaging in a public (five or more persons) disturbance. 419 F.2d at 1184 (app.).
1(521 See id. at 1189 (Wright, J., dissenting). Appellant, acting independently and 

nonviolently, claimed to have picked up apparently abandoned, but looted, goods and 
was found to have “engaged in a riot” because his conduct was irrebuttably deemed to 
have aided or encouraged the generally turbulent conditions around him. Id.’, see notes 
891 & 892 infra and accompanying text.

In a related action under this same D.C. riot statute, the court concluded that the 
element of second degree burglary which requires an act of entering with intent “to 
commit any criminal offense” is satisfied, if not by entry with intent to commit any 
misdemeanor, at least by entry with the specific intent to commit petit larceny. United 
States v. Fox, F.2d (D.C. Cir. 1970) (per curiam) (Robinson & Robb, JJ.; 
Bazelon, C.J., concurring); see, e.g., Cady v. United States, 54 App. D.C. 10, 293 F. 829 
(1923); Lee v. United States, 37 App. D.C. 442 (1911); United States v. Frank, 225 
F. Supp. 573 (D.D.C. 1964), aff’d in part, 120 U.S. App. D.C. 392, 347 F.2d 486, cert, 
dismissed, 382 U.S. 923 (1965).

622 “ ‘Malice’ is a state of mind showing a heart regardless of social duty . . . the con
dition of mind which prompts a person to do . . . intentionally a wrongful act toward 
another without justification or excuse.” D.C. Bar Ass’n, Criminal Jury Instructions, 
No. 83, at 62; see, e.g., People v. Reed, 270 Cal. App. 2d 37, 44, 75 Cal. Rptr. 430, 435 
(Dist. Ct. App. 1969); Commonwealth v. Chcrmansky, 430 Pa. 170, 175, 242 A.2d 237. 240 
(1968); Commonwealth v. Malone, 354 Pa. 180, 183, 47 A.2d 445, 447 (1946).

623416 F.2d 823 (D.C. Cir. 1969) (Robb, J.; Wright & Leventhal, JJ.).
624 Judges have long stressed that the intent to willfully injure another person is the 

touchstone of the malice concept. See Hansborough v. United States, 113 U.S. App. 
D.C. 392, 308 F.2d 645 (1962). The court last term held that an instruction equating

Malice. Malice traditionally has been defined as “a state of mind
showing a heart regardless of social duty . . . 622 * 624 In United States v.
Bush,622 however, the court suggested that only a violation of “social 
duty” which is dangerous to life or limb constitutes evidence of malice621 
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and recommended that the implication to the contrary in the standard 
jury charge on malice625 be eliminated.626 Appellant in Bush shot de
cedent after several warnings as the latter advanced upon appellant with 
an upraised heavy steel bar stool.627 Judge Robb rejected the Govern
ment’s contention that Bush had exceeded the bounds of lawful self
defense, and observing that detached reflection could not be demanded 
under these circumstances,628 held that appellant’s conduct did not estab
lish malice and that the killing could not, therefore, amount to second 
deo-ree murder.629
malice with merely the intentional commission of a wrongful act was improper and 
therefore reversed for new trial. Green v. United States, 132 U.S. App. D.C. 98, 100, 
405 F.2d 1368, 1370 (1968); see Sims v. United States, 132 U.S. App. D.C. Ill, 405 F.2d 
1381 1968). Since then, the court has been somewhat less certain about the conse
quences which should flow from the erroneous rendition of this same improper instruc
tion. For example, in United States v. Wharton, the court invoked the plain error 
doctrine and relied on Green in reversing for a new trial. F.2d (D.C. Cir. 
1970) ( Robinson, J.; Leventhal, J.; Burger, J., nor participating). When Green himself 
was convicted in his second trial, and the trial judge again included the same egregious 
instruction equating malice with intent, the court refused to reverse, reasoning that, 
in the absence of objection, the charge as a whole adequately defined the malice 
concept, and that in the original Green case, as in Wharton, there were not one but 
two erroneous instructions on malice. United States v. Green (Kenneth), 424 F.2d 912, 
913 (D.C. Cir. 1970) (per curiam) (Tamm, J., MacKinnon & Robb, JJ.). The court in 
Mitchell v. United States relied on the second Green case and continued the trend of 
refusing to reverse w hen this same instruction wras given yet again. F.2d (D.C. 
Cir. 1970) (MacKinnon, J.; Wright & Miller, JJ.).

See note 622 supra.
626 The court suggested that the following charge replace the standard malice 

instruction: “‘Malice’ is a state of mind showing a heart regardless of the life and 
safety of others . . . the condition of mind which prompts a person to do willfully . . . 
without . . . justification, or excuse, a wrongful act whose foreseeable consequence is 
death or serious bodily injury to another.” United States v. Bush, 416 F.2d 823, 826 
(D.C. Cir. 1969) (Robb, J.; Wright & Leventhal. JJ.).

627 Id. at 825.
628 In a similar case, Mr. Justice Holmes had warned that “[djetached reflection 

cannot be demanded in the presence of an uplifted knife.” Brown v. United States, 
256 U.S. 335, 343 (1921).

C29416 F.2d at 826. In a second case involving the shooting of an unarmed man under 
claim of self-defense, Chief Judge Bazelon, though declining to go as far as the court 
in Bush in ordering acquittal, did stress that rhe appellant was entitled to a clear and 
precise instruction on what force the law' allows one to use in self-defense. Perry v. 
United States, 422 F.2d 697, 699 n.5 (D.C. Cir. 1969) (Bazelon, C.J.; Tamm & Leventhal, 
JJ.). See generally Inge v. United States, 123 U.S. App. D.C. 6, 9, 356 F.2d 345, 348 
(1966); D.C. Bar Ass’n, Criminal Jury Instructions, No. 130, at 112 (1966). Moreover, 
the Chief Judge noted that both defense and prosecuting attorneys had urged the judge 
to clarify his instructions on excessive force, and hence this was not a case in which, 
although the defendant failed to object to part of the charge, the prejudicial effect 
was cured by another part. 422 F.2d at 699; see United States v. Thurman, 417 F.2d 752, 
754 (D.C. Cir. 1969) (per curiam) (Fahy & Tamm, JJ.; Burger, J., not participating) 
(defendant’s counsel actually requested the erroneous instruction).
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Lesser Included Offenses. In an “appropriate” case,630 failure

630 A case is “appropriate” for the lesser offense instruction if: (1) the relationship 
between the greater offense and the lesser offense is such that a lesser offense charge 
is proper, and (2) the evidence in the specific case justifies giving the lesser offense 
charge. United States v. Coiner, 421 F.2d 1149, 1153 (D.C. Cir. 1970) (Wright, J.; 
Leventhal & McGowan, JJ.).

631 While the problem usually arises in the context of erroneous refusal to give a 
requested lesser included offense instruction, the charge giving the jury a range of 
verdicts more severe than the law allows also raises constitutional problems concerning 
the right of an accused to trial by jury. See Johnson (Barrington) v. United States. 
426 F.2d 651, 659-60 (D.C. Cir. 1970) (en banc) (per curiam), citing United States ex rel. 
Hetcnyi v. Wilkins, 348 F.2d 844 (2d Cir. 1965), cert, denied, 383 U.S. 913 (1966).

^32 United States v. Comer, 421 F.2d 1149 (D.C. Cir. 1970). The failure to request a 
lesser included offense instruction is not necessarily fatal; if, upon any view of the facts, 
a finding of guilty on a lesser included offense is proper, the trial judge himself must 
submit an instruction on such offense. Thomas v. United Stares, 419 F.2d 1203 (D.C. Cir. 
1969) (per curiam) (Bazelon, C.J.; Wright & McGowan, JJ.). In Thomas, there was 
no way of knowing whether the jury would have found appellant guilty of involuntary 
manslaughter rather than second degree murder if it had been given the opportunity. 
Id. at 1205-06. How ever, if the court were not requested to instruct, and the evidence 
did not warrant it, the involuntary manslaughter instruction would be properly omitted. 
Simon v. United States, 424 F.2d 796 (D.C. Cir. 1970) (Fahy, J.; Bazelon, C.J. & 
Robinson, J.). Simon was distinguished from Thomas on the basis that the evidence 
was insufficient to give rise to a reasonable doubt as to appellant’s intentions. Id. it 
798-99.

633 Belton v. United States, 127 U.S. App. D.C. 201, 207, 382 F.2d 150, 156 (1967).
634 421 F.2d 1149 (D.C. Cir. 1970) (Wright, J.; Leventhal & McGowan, JJ.).
635 For a further discussion of malice, see notes 622-29 supra and accompanying text.
636 Murder in the second degree is the unlawful killing of a human being by another 

with malice, without premeditation and deliberation. D.C. Code Ann. § 22-2403 (1967); 
see D.C. Bar Ass’n, Criminal Jury Instructions, No. 86, at 66 (1966). Manslaughter, 
however, is the unlawful killing of a human being without malice in the sudden heat of 
passion caused by adequate provocation. D.C. Code Ann. § 22-2405 (1967); see D.C. B\i< 
Ass’n, Criminal Jury Instructions, No. 88, at 69.

637 380 U.S. 343 (1965).
638 See Driscoll v. United States, 356 F.2d 324 (1st Cir. 1966) (Coffin, J.).

to grant a defense request for an instruction631 on a lesser included 
offense is reversible error.632 It has also been held that the request for a 
lesser included offense charge should be granted, when the issue is in 
doubt.633 634 Applying these principles, the court in United States v. 
Comer™ focused on the element of malice,635 which is required for a 
conviction of second degree murder but not required for a conviction 
of manslaughter.636 637 Relying on an interpretation of Sansone v. United 
States™ by Judge Coffin of the First Circuit,638 the D.C. Circuit court 
delineated two prerequisites to denial of a request for a lesser included 
offense instruction: (1) there must be no factual dispute as to the 
critical element distinguishing the greater and lesser included offenses; 
and (2) a finding contrary to the only evidence on that element must 
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be irrational.639 1 hus, even if the trial court finds that the facts bearing 
upon the element required only for the greater offense are not in dispute, 
it still must appraise all the evidence in determining whether such evi
dence would reasonably support more than one inference before it may 
deny the request for the lesser included charge.640 Since the Govern
ment's case in Corner was entirely circumstantial and at best “very 
weak” on the element of malice,641 the trial court’s refusal to instruct 
on manslaughter did not meet the test outlined above and thus consti
tuted reversible error.642

Even if the trial judge properly renders the lesser included offense 
charge, problems in this area still may remain. For example, in Glen v. 
United States^ the trial judge instructed the jury on the elements of 
housebreaking and on the elements of the lesser included offense of 
unlawful entry.644 The jury returned a one-word verdict of “guilty,”645 
and the court of appeals held that the ambiguity in the verdict as to 
which offense the defendant had been found guilty rendered it fatally 
defective.646 Basing his opinion on the constitutional requirement that, 
absent waiver, the trial of all federal crimes must be by jury,647 Judge 
Robinson noted that the “judge who allows the jury to rest after finding 
the accused's guilt of some unidentified offense and then proceeds to him-

639 421 F.2d at 1154.
640 id.

Id. at 1155. Not only did the Government have to rely on circumstantial evidence 
to support an inference of malice—the fact of the wife’s infidelity and the use of a 
kitchen paring knife to inflict a thigh wound—the Government also had to rely on 
circumstantial evidence to support an inference that appellant Comer had even inflicted 
the fatal wound. Id.

Mid.
043420 F.2d 1323 (D.C. Cir. 1969) (Robinson, J.; Bazelon, C.J. & Wright, J.).

Fed. R. Crim. P. 31 (c). Housebreaking is the breaking and entering of a build
ing with the specific intent to carry away any fixture attached thereto or commit any 
criminal offense therein. D.C. Code Ann. § 22-1801 (1967), as amended, (Supp. Ill, 
1970); see D.C. Bar Ass’n, Criminal Jury Instructions, No. 76, at 54 (1966). Unlawful 
entry, however, requires entry or an attempt at entry, without lawful authority to do so, 
against the will of the lawful occupant. D.C. Code Ann. § 22-3102 (1967); see D.C. 
Bar Ass’n, Criminal Jury Instructions, No. 115, at 96 (1966).

645420 F.2d at 1324. The single word, “guilty,” was repeated by each juror when 
polled, and though it clearly failed to specify to which of the two offenses this finding 
related, no one sought clarification from the jury before its discharge. Id.
^Id. The court refused to adopt the position urged by the Government that the 

jury’s general verdict of guilty be interpreted either as referable to the unambiguous 
indictment or as equivalent to “guilty as charged,” noting that more than a single 
crime was discussed in the charge. Id.

647 U.S. Const, art. Ill, § 2-, see id. tmend. VI. As to state crimes, see Duncan v. 
Louisiana, 391 U.S. 145 (1968).
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self determine the offense of which the accused is to be held guilty 
invades the province of the jury.” 648

648 420 F.2d at 1324. Moreover, except for the characterization of unlawful entry as 
a “lesser included offense” of housebreaking, the jury was not told: (1) that it was 
to consider the lesser offense only if it first concluded that appellant was not guilty 
of the greater offense; (2) that any verdict of guilty it reached might relate to one of 
the two offenses, but could not properly relate to both; and (3) that on any verdict of 
guilty, all jurors had to find appellant guilty of the same offense. Id. at 1325.

The court has resolved similar difficulties with proper instructions as to the order of 
jury deliberation. United States v. Heard (Willie), 420 F.2d 628 (D.C. Cir. 1969) (per 
curiam) (McGowan, Leventhal, & Robinson, JJ.). Heard established that the proper 
procedure in handling counts of carnal knowledge and taking indecent liberties with a 
minor in the District of Columbia is to first consider the carnal knowledge offense and 
only proceed to determine whether the defendant is guilty of indecent liberties if he 
is acquitted of carnal knowledge. See D.C. Code Ann. §§ 22-2801, -3501(a) (1967). 
The court noted that this parallels the procedure where one offense is a lesser included 
offense within the other. 420 F.2d at 630.

€49 Andres v. United States, 333 U.S. 740, 748 (1948). Compare Hibdon v. United 
States, 204 F.2d 834, 838 (6th Cir. 1953) (unanimity insures that the Government bears 
a heavier burden) with Williams v. Florida, 399 U.S. 78, 100 n.46 (1970) (refusal to 
decide whether unanimity is an indispensable element of sixth amendment). See 
generally Comment, Waiver of Jury Unanimity—Some Doubts About Reasonable Doubt, 
21 U. Chi. L. Rev. 438, 441-43 (1954); A.B.A. Project on Minimum Standards for 
Criminal Justice, Standards Relating to Trial by Jury, § 1.3(b), at 42-45 (Tent. Draft, 
May 1968).

1650 Supplemental instructions, whether given to break a jury deadlock or to fill an 
omission in the original charge, are a crucial stage of the trial since the jury will 
undoubtedly accord particular significance to a charge for which they have returned 
to the courtroom in the midst of their deliberation. If such instructions arc issued to 
the jury without the presence of a court reporter, appellate review of this critical stage 
is virtually impossible, and thus the failure to give further instructions during delibera
tion in the presence of a court reporter is generally held to be reversible error. United 
States v. Workcuff, 422 F.2d 700 (D.C. Cir. 1970) (per curiam) (Fahy, Tanun & 
Robinson, JJ.); see 28 U.S.C. § 753(b) (Supp. V, 1970) (court reporters shall record 
all proceedings); cf. Hardy v. United States, 375 U.S. 277 (1964); Boskey, The Right to 
Counsel in Appellate Proceedings, 45 Minn. L. Rev. 783, 793 (1961). There arc, however, 
some narrow exceptions to this court reporter rule. See Calhoun v. United States. 
384 F.2d 180 (5th Cir. 1967); Burns v. United States, 322 F.2d 269 (5th Cir. 1963), cert, 
denied, 376 U.S. 907 (1964).

Further Instructions During Deliberation. A jury in a criminal
case can return a verdict of guilty only if that verdict is freely given 
and unanimous.649 To protect this standard, courts have been alert to 
two situations in which juror coercion and confusion are likely to taint a 
verdict: (1) the possibility of undue coercion by a judge in his com
munications to a deadlocked jury which he is sending back for further 
deliberations;650 and (2) disclosure in open court, as in a jury poll, of 
division among jurors who had earlier announced a unanimous verdict. 
This term the court dealt with both situations.



1971] Circuit Note: Criminal 695

The first situation usually arises in the context of an Allen charge, an 
instruction encouraging a deadlocked jury to reach a verdict if it can 
conscientiously do so.651 Although this procedure was approved by a 
panel of the court as recently as 1966,652 * it again came under attack this 
term in United States v. Johnson (Clarence)The court acknowledged 
that this method of instruction had been subject to widening challenge654 * 
under the Sheppard v. Maxwell®^ rationale that the jury must be pro-

651 The name derives from Allen v. United States where the Supreme Court refused 
to reverse a conviction when the jury, after beginning its deliberations, had been 
summoned to return for further instructions. 164 U.S. 492 (1896). The theory behind 
:he specific thrust of the Allen charge is that the minority of the jury should carefully 
consider the possibility that the majority—men as honest and intelligent as themselves— 
ire correct and that their own doubts perhaps are unreasonable. 164 U.S. at 501. See 
.1 ;o Moore v. United States, 120 U.S. App. D.C. 203, 345 F.2d 97 (1965); D.C. Bar Ass’n, 
Criminal Jury Instructions, No. 41, at 23 (1966).

An Allen-type instruction may also be properly rendered prior to any report or 
threat of a deadlocked jury, as part of the trial judge’s general charge to the jurors just 
before deliberation begins. See, e.g., United States v. Johnson (Clarence), F.2d

D.C. Cir. 1970) (McGowan, J.; Leventhal, J.; Robb, J., dissenting in part); United 
States v. McNeil, F.2d , n.2 (D.C. Cir. 1969) (Robinson, J.; Prettyman, J.;
Burger, J., not participating); Nick v. United States, 122 F.2d 660, 674 (8th Cir.), cert, 
denied, 314 U.S. 687 (1941).

C52Fulwood v. United States, 125 U.S. App. D.C. 183, 369 F.2d 960 (1966), cert, denied, 
'87 U.S. 934 (1967). Judge Burger, writing for the court noted that:

The Allen charge is a carefully balanced method of reminding jurors . . . 
that they should give some thought to the views of others .... The charge 
as given here did not require the jury to reach a verdict but only reminded 
them of their duty to attempt an accomodation. While it suggests to the 
minority that they reconsider their position in light of a majority having 
a different view, it reminds them that they should not acquisce in a ver
dict which does not represent their own convictions.

Id. at 185, 369 F.2d at 962.
653432 F.2d 626 (D.C. Cir. 1970) (McGowan, J.; Leventhal, J.; Robb, J., dissenting 

in part).
See United States v. Fioravanti, 412 F.2d 407 (3d Cir. 1969) (modifying Allen 

charge in that circuit); Thaggard v. United States, 354 F.2d 735, 739-41 (5th Cir. 1965) 
Coleman, J., concurring) (Allen violates right to impartial jury); Williams v. United 

States, 119 U.S. App. D.C. 190, 338 F.2d 530 (1964) (criticizing Allen charge); Jenkins v. 
United States, 117 U.S. App. D.C. 346, 330 F.2d 220, 221 (1964) (Wright, J., dis
senting); Andrews v. United States, 309 F.2d 127, 129-30 (5th Cir. 1962) (Wisdom, J., 
dissenting); Huffman v. United States, 297 F.2d 754, 755-59 (5th Cir. 1962) (Brown, J., 
dissenting in part); State v. Thomas, 86 Ariz. 161, 342 P.2d 197 (1959) (outlawing Allen 
charge in Arizona state courts); State v. Randall, 137 Mont. 534, 353 P.2d 1054 (1960) 
(outlawing Allen charge under state court supervisory authority); Note, Defusing the 
Dynamic Charge: A Critique of Allen and its Progeny, 36 Tenn. L. Rev. 749 (1969). 
See also Clark, Progress of Project Effective Justice—A Report an the Joint Com
mittee. 47 J. Am. Jud. Soc’y 88, 90 (1963).

*84 U.S. 333 (1966).
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tected from all potentially coercive influence.656 It further noted that the 
rule of unanimity657 was imposed on jury deliberations to guarantee as 
much certainty as is humanly possible and should not be unfairly tam
pered with by inducing agreement artificially.658 Nevertheless, it reaf
firmed its 1966 stand upholding the Allen charge.659

656 In Sheppard v. Maxwell, the failure of the state trial judge in a murder prosecu
tion to protect the defendant from inherently prejudicial publicity which saturated the 
community and to control disruptive influences in the courtroom was held to be a 
deprivation of the right to a fair trial and hence inconsistent with due process. Id. at 363.

657 See note 649 supra and accompanying text.
658 432 F.2d at 630.
659 Although the court implied that certain changes in the Allen charge might be 

salutary, it declined as a panel to exercise such supervisory jurisdiction without the 
benefit of a rehearing en banc, stressing that such a rehearing, if granted, would also 
have before it the views of the recently authorized committee of the Judicial Con
ference in this circuit which had been empaneled to study and recommend standards 
in this area. Id. at 634. However, the petition for a rehearing en banc was denied and 
a petition for writ of certiorari has been filed with the U.S. Supreme Court. United 
States v. Johnson (Clarence), 432 F.2d 626 (D.C. Cir. 1970).

«60 The A.B.A. Advisory Committee thoroughly analyzed the competing considera
tions surrounding the use of the Allen charge. A.B.A. Project on Minimum Standards 
for Criminal Justice, Standards Relating to Trial by Jury, § 5.4, at 145-58 
(Tent. Draft, May 1968). The committee adopted a standard which subsequently 
received the approval of the A.B.A. House of Delegates. This standard entitled “§ 5.4 
Length of deliberations; deadlocked jury” provides that before the jury retires for de
liberations, the court may give an instruction which informs the jury that in order 
to return a verdict, each juror must agree thereto. The standard notes that such 
an instruction should stress that jurors have a duty to consult with one another and that 
they should not hesitate to reexamine their individual views and change their opinio; > 
if convinced they are erroneous. However, it warns that no juror may be required 
to surrender his honest conviction as to the weight or effect of the evidence solely 
because of the opinion of his fellow jurors, or for the mere purpose of returning a 
verdict. The standard concludes by permitting the trial judge to send the jury bad; 
for further deliberation, after first giving or repeating this instruction, unless it appears 
that there is no reasonable probability of agreement. Id. § 5.4, at 145. This A.B.A. 
standard has been adopted prospectively in both civil and criminal cases by the 
Seventh Circuit in a case in which that court specifically rejected constitutional claims 
that the use of a carefully composed Allen charge conflicts with the sixth amendment 
right to jury trial and the fifth amendment due process clause. United States v. Brown, 
411 F.2d 930 (7th Cir. 1969); see Burroughs v. United States, 365 F.2d 431 (10th Cir. 
1966).

661 432 F.2d at 633; see A.B.A. Project, supra note 660, at § 5.4, at 146-56.

Writing for the Johnson court, Judge McGowan reviewed at length 
the recommendations of the Advisory Committee on Criminal Trial of 
the American Bar Association Project on Minimum Standards for Crim
inal Justice,660 noting that it had neither urged abandonment of the 
Allen charge nor even proscribed its use after jury deadlock.661 Although 
the committee had recommended elimination from the charge of refer
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ences to the deference owed by a minority to the opinion of the majority 
of the jurors,662 Judge McGowan declined to modify the 1966 decision 
to require elimination of the majority-minority aspect of the charge. 
Judge McGowan did comment, however, that this element of the Allen 
charge “is the one which has widely been thought to contain the true 
dangers to free and unfettered exercise of individual judgment and ex
pression of conscience which is at the very core of the jury system.” 663 
He speculated that trial judges in this circuit hereafter may think it de
sirable to abandon this potentially coercive element.664

662 A.B.A. Project, supra note 660, at 146-56. The full charge delivered to the dead
locked jury in Johnson was substantially in accord with the standard instruction in the 
District of Columbia. D.C. Bar Ass’n, Criminal Jury Instructions, No. 41, at 21 (1966). 
The charge in Johnson, moreover, essentially paralleled that approved in Fulwood. Fill- 
wood v. United States, 125 U.S. App. D.C. 183, 369 F.2d 960 (1966).

663432 F.2d at 633; see, e.g., Burrup v. United States, 371 F.2d 556, 559 (10th Cir. 
1967) (Phillips, J., concurring); Burroughs v. United States, 365 F.2d 431 (10th Cir. 
1966); Green v. United States, 309 F.2d 852 (5th Cir. 1962).

664432 F.2d at 633. Judge McGowan’s disenchantment with the traditional Allen 
charge centered not around its potentially coercive aspects but rather around the large 
amount of litigation its use has engendered. Id. at 632. Judge McGowan indicated 
that two states, Montana and Arizona, have outlawed the charge at the state level 
through their judicial supervisory power, and that numerous federal courts had had 
occasion to consider it. See note 654 supra and accompanying text. Nevertheless, 
Judge McGowan did comment that “considerations of efficient judicial administration 
argue eloquently for affording the trial judge some opportunity to ferret out the petty 
disagreements and personality clashes which jeopardize the jury’s functioning.” 432 
F.2d at 630-31.

In his partial dissent in Johnson, Judge Robb expressed his full support of the tradi
tional Allen charge as previously approved by the court in Ful-wood, indicating a mild 
distrust of the jury system and emphasizing that “the diluted version of the charge 
proposed by the American Bar Association [is] ... an invitation to a stubborn or 
recalcitrant juror to persist in a blind determination that his views shall control, 
thereby producing a hung jury.” Id. at 637; (Robb, J., dissenting in part). At least one 
study based on empirical data, however, indicates that it is not stubborn jurors that 
cause juries to fail to agree, but rather truly substantial divisions evident on the first 
ballot. See H. Kalven & H. Zeisel, The American Jury 453-63 (1966)

See United States v. Grosso, 358 F.2d 154, 160 (3d Cir. 1966), rev'd on other 
grounds, 390 U.S. 62 (1968); Slocum v. United States, 325 F.2d 465, 467-68 (8th Cir. 
1963). The right to a jury poll is included in the Federal Rules of Criminal Procedure, 
which provide that the poll is to be conducted either at the request of any party or 
upon the court’s own motion. Fed. R. Crim. P. 31(d).

«66419 F.2d 740 (D.C. Cir. 1969) (en banc).

In the second troublesome situation in the realm of jury deliberation, 
the superficially unanimous, but truly divided guilty verdict discovered 
in open court, the courts have long recognized that the jury poll is a 
salutary device for insuring that a jury’s verdict is given freely and with
out confusion.665 In Williams (Robert) v. United States*™  a doubting 
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juror was polled four times about her verdict as to one of the defendants 
after the foreman had announced a unanimous guilty verdict. The first 
three times she answered either “innocent” or “not guilty.” Only when 
the question was put a fourth time did she say the single word “guilty.” 
After the poll was resumed and completed and this juror had been re
vealed as the one juror whose apparent ambivalence was forestalling an 
acceptable verdict, the jury was sent back to the jury room for its own 
determination on unanimity. When the jury emerged twenty-two 
minutes later and announced a verdict of guilty, the defense sought no 
second poll667 and the trial court did not undertake sua sponte to con
duct one.668 Nevertheless, the majority of the court,669 stressing the dif
ficult acoustic conditions surrounding the taking of the poll and the 
efforts of the trial judge to clarify the response of the confused juror 
in a manner “essentially neutral” and not “intended or calculated to 
affect her judgment,” 670 concluded that the verdict survived appellant’s 
claims of disunity and coercion.671

6(>7 The court in an earlier case stressed the crucial role played by defense counsel 
in interposing timely objections to potentially coercive jury polling procedures, both to 
aid the trial court in resolving extremely delicate situations and to preserve a complete 
record for intelligent appellate review. Jackson v. United States, 128 U.S. App. D.C. 
214, 216, 386 F.2d 641, 643 (1967). In Williams, trial counsel not only failed to object 
to the initial questioning of the jury, but also requested that polling continue after the 
jury’s apparent lack of unanimity was revealed. 419 F.2d at 751-52. But see Cook v. 
United States, 379 F.2d 966 (5th Cir. 1967) (failure to take second poll after an ambigu
ous first poll held to be reversible error).

668419 F.2d at 745.
66i) Judge Wright, in a vigorous dissent in which he was joined by Chief Judge 

Bazelon and Judge Robinson, attacked the jury polling aspect of the case. Williams 
(Robert) v. United States, 419 F.2d 740, 747 (D.C. Cir. 1969) (en banc) (Wright, J., 
dissenting). Judge Wright stressed that this was a capital case, that the juror had to 
be questioned four times, that the jury at a prior trial of this same defendant had been 
unable to reach a verdict, and that the jury here had deliberated three days. He felt 
that once the dissension within the jury became obvious the judge should have sent 
the jury back immediately for further deliberation, and that, upon its return after 
deliberation, a second poll was required regardless of whether defense counsel, for 
tactical reasons or otherwise, failed to request it. Id. at 752; see United States v. 
McCoy, 429 F.2d 739 (D.C. Cir. 1970) (per curiam) (Bazelon, C.J., Wright, J.; 
Matthews, D.J.). The court in McCoy distinguished Williams and reversed the convic
tion because the trial judge in McCoy, despite a request by counsel, never resolved 
for the record the uncertainties raised by the doubtful juror. Id. at 742; see Matthews 
v. United States, 252 A.2d 505 (D.C. Mun. Ct. App. 1969). The District of Columbia 
Court of Appeals held in Matthews that it was error for the judge to require an 
unconditional verdict from a doubting juror rather than ask for further jury delibera
tion. Id. at 506.

670 419 F.2d at 746.
671 See United States v. Brooks, 420 F.2d 1350 (D.C. Cir. 1969) (Tamm. J.; Robin

son, J., concurring; Burger, J., not participating). Williams was distinguished by the



1971] Circuit Note: Criminal 699

Defenses

insanity

Bifurcation. Bifurcation of a trial—separating consideration of an
insanity defense from consideration of any other defenses in order to 
avoid prejudicing these other defenses* 672—was first authorized by this 
circuit in 19 6 6.673 This term the court continued to encourage the use 
of a bifurcated trial when a defendant's substantial insanity defense 
threatens to prejudice his defense on the merits674 675 and for the first time 
reversed a trial judge’s failure to order a bifurcated trial. In United 
States v. Ashe™ the trial judge had raised the insanity defense sua 
court in Brooks where two jurors voiced reservations about the verdict during the 
poll. Unlike Williams, however, they were not peppered with inquiries as to what 
their individual verdicts were. In this case the trial judge intervened at the first 
indication of disharmony. Although he continued the poll at the request of counsel, 
he himself inquired as to the extent of the juror’s difficulty and sent the jury back 
“to see if [they could] arrive at a unanimous verdict without any reservations what
ever on the part of any juror.” When they returned with a unanimous verdict, he 
conducted still another poll and further questioning. Id. at 1355-56 (Robinson, J., 
concurring). The greater solicitude and care on the part of the trial judge caused the 
court to affirm the conviction. Id.; of. Bruce v. Chestnut Farms—Chevy Chase Dairy, 
75 U.S. App. D.C. 129, 126 F.2d 224 (1942) (judge’s repeated efforts led to coerced 
unanimous verdict).

672 Holmes v. United States, 124 U.S. App. D.C. 152, 153-55, 363 F.2d 281, 282-84 
(1966). Bifurcation is based on the common law right of the court to control the 
development of a criminal trial and the submission of issues to the jury. Id. at 154, 363 
F.2d at 283. See generally Louisell & Hazard, Insanity as a Defense: The Bifurcated 
Trial, 49 Calif. L. Rev. 805 (1961). This power is provided by statute in five jurisdic
tions. See Ariz. Rev. Stat. Ann. § 13-1621.01 (Supp. 1969); Cal. Penal Code § 1026 
(West 1970), criticized in Louisell & Hazard, supra at 830 and in Comment, The 
Gradual Decay of the Bifurcated Trial System in California and the Emergence of 
“Partial Insanity”, 3 Calif. W.L. Rev. 149 (1967); Colo. Rev. Stat. Ann. § 39-8-3 
(1963); Tex. Code Crim. Proc. Ann. art. 46.02 (1966), criticized in Stout, Criminal 
Procedure and Crime Prevention, 38 Texas L. Rev. 821, 828 (1960); Wis. Stat. Ann. 
§ 957.11 (1958). The Supreme Court of Wisconsin has construed the Wisconsin statute 
governing the plea of insanity as a defense requiring a bifurcated trial when psychiatric 
testimony will disclose inculpatory statements made during a mental examination. State 
v. Raskin, 34 Wis. 2d 607, 627-28, 150 N.W.2d 318, 328 (1967); see Curl v. State, 
40 Wis. 2d 474, 484, 162 N.W.2d 77, 82 (1968).

673 Holmes v. United States, 124 U.S. App. D.C. 152, 363 F.2d 281 (1966). The court 
in Holmes merely mentioned the possibility of bifurcation in dictum while holding that 
appellant was not prejudiced by his counsel’s failure to raise the insanity defense. Id. at 
153-55, 363 F.2d at 282-84.

674 Trial judges in the District of Columbia have been instructed to bifurcate when 
in doubt. Contee v. United States, 133 U.S. App. D.C. 261, 268, 410 F.2d 249, 250 
(1969). Contee modified the court’s previous finding that it was not the duty of the 
trial iudge to consider the question of bifurcation absent a request from defense counsel. 
See Harried v. United States, 128 U.S. App. D.C. 330, 333, 389 F.2d 281, 284 (1967).

675 427 F.2d 626 (D.C. Cir. 1970) (per curiam) (Leventhal, Robb & Robinson, JJ.). 
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sponte676 against defendant’s objection that this would prejudice his 
substantial case on the merits.67' Although such a sua sponte raising of 
the insanity defense was upheld as a valid step toward guaranteeing a 
fair trial,678 the court found that the trial judge was not careful to see 
that the insanity defense was presented and considered in a way “that 
would not prejudice the defendant’s substantial defense on the merits.” 679 
1 hus, partially because of the weakness of the prosecution’s evidence680 
and the borderline competency of its main witness,681 the court reversed 
and remanded for a bifurcated trial. In so doing, the court suggested 
that the trial judge is obligated to furnish such protection682 whenever 
he raises the insanity defense sua sponte.683 Ashe would appear equally
Appellant was convicted of carnal knowledge of his ten year old daughter. One 
psychiatrist testified that appellant had “organic features with sexual deviance” making 
it likely that he would commit such an offense merely because his daughter was 
“convenient.” Id. at 627, 629.

676 Id. at 627. Such a sua sponte raising of the insanity defense was authorized in 
Whalem v. United States, 120 U.S. App. D.C. 331, 337, 346 F.2d 812, 818 (1965).

677 The court noted that the case was very close on the merits. See notes 680 & 681 
infra and accompanying text.

678 427 F.2d at 629-30.
679 Id. at 630. The court noted the strong corroborative evidence given by the 

witness called to testify on the insanity issue in holding that there should have been 
a bifurcated trial. Id. at 630. The court also noted the trial judge’s failure to consider 
whether the combination of the two defenses for simultaneous consideration was 
objectionable for its failure “to provide a sound and fair context for consideration of the 
insanity defense.” Id. at 629-30 n.3. The court distinguished Harried v. United States on 
the ground that the defendant here was not staking all on the insanity defense. Id. it 
630; see Harried v. United States, 128 U.S. App. D.C. 330, 333, 389 F.2d 281, 284 (1967).

68<> Appellant’s ten year old daughter was the complainant and her nine year old 
brother was the prosecution’s other main witness since their mother (appellant’s wife) 
refused to testify, invoking her marital privilege. The daughter originally stated that 
her father had not “bothered” her; only after she had been recalled, allowed to refresh 
her memory, and “persistently” questioned did she testify as to the incident. 427 F.2d 
at 627. No other physical or evidentiary corroboration of the alleged sexual offense 
was mentioned by the court. See id. at 627-29, 630.

681 The main witness for the prosecution was appellant’s nine year old son. The lower 
court had already declared one mistrial before appellant’s conviction because of the son’s 
questionable competency. Id. at 628. The court discussed the doubtful competency of 
the son in great detail. Id. at 627-28 & n.l.

082 Id. at 630. The appellate court suggested establishing a bifurcated trial or other 
protective procedure to avoid prejudicing the defendant by imposing a defense on 
him against his will. Id. The only other protective procedure mentioned by the court 
is that the trial court hear at least the essentials of the testimony of the defendant 
outside the presence of rhe jury, in order to assess the problem. Id.

683 Id. The court suggests that this holding may also be applied where the insanity 
defense is raised sua sponte but not against the defendant’s will, and that a defendant 
may be entitled to greater procedural protection when rhe insanity defense is 
raised by rhe court and not the defendant himself. Id.; see Lynch v. Over
holser, 369 U.S. 705 (1962). The Court in Lynch held that section 24-301(d) of rhe
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applicable whenever there is a substantial defense on the merits and the 
trial judge refuses the defendant’s bifurcation request.684

Despite its preference for bifurcation, the court has refused to estab
lish an automatic right to bifurcation irrespective of the strength of the 
defense on the merits. Thus, in United States v. Grimes™*  the court 
upheld denial of defense counsel’s motion for a bifurcated trial where 
no defense on the merits existed.686 The court stated the test to be 
“whether the trial court exercised its discretion in such a manner as to 
create a danger of injustice necessitating reversal.” 687 Although the 
court affirmed Grimes’ conviction because of overwhelming evidence 
against him,688 it reserved judgment on the question whether there could 
ever be a case where bifurcation would be in order despite a failure to 
defend on any ground other than insanity.689
D.C. Code applies only to a defendant who initiates the defense that he was insane 
at the time of the offense and who is committed on that ground. 369 U.S. at 719-20. 
This section provides that “[i]f any person ... is acquitted solely on the ground that 
he was insane at the time of [the] commission of the offense, the court shall order 
such person to be confined in a hospital for the mentally ill.” D.C. Code Ann. 
§ 24-301(d) (1967).

684 The court has stated in dictum that it feels bifurcation should be ordered in 
cases of doubt. See note 674 supra. Contee v. United States seems to suggest that the 
preference should apply regardless of who raises the insanity defense. 133 U.S. App. 
D.C. 261, 263, 410 F.2d 249, 250 (1969).

685421 F.2d 1119 (D.C. Cir. 1969) (McGowan, J.; Robinson & Tamm, JJ.), rehearing 
en banc denied, 421 F.2d 1125 (D.C. Cir. 1970) (per curiam) (en banc). Appellant was 
convicted of assault with a dangerous weapon and robbery; he was identified by the 
victim and his fingerprints were found on the weapon. Id. at 1119.

686 Defense counsel argued that defendants always should be entitled to put the prose
cution to its proof, without submitting evidence on the merits themselves, and also be 
able to interpose the substantial insanity defense. Id. at 1122. In addition, counsel asked 
rhe appellate court to eliminate the presence or absence of a defense on the merits as 
a factor in the trial court’s discretion to order a bifurcated trial, and to designate 
•he substantiality of the insanity defense as the single standard for that discretion. Id. 
at 1122 & n.3.

Chief Judge Bazelon, in his statement as to why he would grant rehearing en banc, 
interpreted appellant’s argument as two-pronged: (1) an accused has the absolute due 
process right to put the Government to its proof and the denial of bifurcation was an 
unconstitutional violation of this right; (2) denial of bifurcation forces the accused to 
testify on behalf of his insanity defense at the same time as he presents highly preju
dicial evidence on the issue of guilt, this second aspect having a chilling effect on his 
fifth amendment privilege against self incrimination. Id. at 1126. The court has often 
stated that a defendant must have a substantial defense on the merits, in addition to a 
substantial insanity defense, to demand bifurcation. See, e.g.. Contee v. United States, 
133 U.S. App. D.C. 261, 262, 410 F.2d 249. 250 (1969); Harried v. United States, 128 
U.S. App. D.C. 330, 333, 389 F.2d 281, 284 (1967); Holmes v. United States, 124 U.S. 
App. D.C. 152, 154, 363 F.2d 281, 283 (1966).

e8" 421 F.2d at 1122.
688 Id. at 1 122-23; see note 685 supra.
089 421 F.2d nr 1122. The court has indicated that there might have been such a case
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Waiver of Trial on the Merits. In another landmark case in the
insanity area, the court in United States v. Brown™ extended the safe
guards of the federal rule on acceptance of guilty pleas* 690 691 to the stipu
lation of counsel admitting all facts charged in raising the defense of 
a mental disorder.692 Although there was no actual plea of guilty, the 
stipulation that appellant committed all the acts charged in the indict
ment, save for the mental issue, would have constituted such a plea.693 
The court held that the trial judge should have addressed the defendant 
personally, and established a per se rule that where insanity is the only 
defense left after a stipulation, such a procedure must be followed.694 *
in the past where the main reason for the court’s refusal to bifurcate the trial was 
counsel’s insistence upon two juries, this despite the absence of a defense on the merits 
other than the weakness of the Government’s proof. Id.; see Parman v. United States 
130 U.S. App. D.C. 188, 399 F.2d 559, cert, denied, 393 U.S. 858 (1968), discussed in 
Circuit Note: 1967-1968 Term 424.

690 428 F.2d 1100 (D.C. Cir. 1970) (per curiam) (Fahy & Wright, JJ-; Robb, J., 
dissenting).

691 “The court may refuse to accept a plea of guilty, and shall not accept such a 
plea or a plea of nolo contendere without first addressing the defendant personally 
and determining that the plea is made voluntarily with understanding of the nature 
of the charge and the consequences of the plea . . . .” Fed. R. Crim. P. 11.

692 428 F.2d at 1102-04. The ruling is prospective only. Id. at 1102. The major 
reason for the court’s intervention in this case was the mental disorder of the de
fendant. Id. at 1103. In keeping with this reasoning, the court explicitly stated that its 
ruling applied only to guilty pleas in insanity cases. Id. at 1103-04 & n.4.

The Sixth Circuit similarly has reversed a conviction where defendant’s counsel in 
effect pleaded defendant guilty to a charge of wilfully violating an order of his 
local selective service board. See Julian v. United States, 236 F.2d 155, 158 (6th Cir 
1956). The trial judge in Julian did not question defendant about whether he had 
wilfully violated the order, nor did he discuss the matter with defendant in any way. 
Id. However, this case may be distinguished from Brown in that it was not an insanity 
case, there were no other defenses, and the trial judge considered the stipulations to 
be a plea of guilty. Id.

693 428 F.2d at 1102-03. The case was originally remanded to the district court to de 
termine if there had been an intentional relinquishment or abandonment of a known right 
On remand, the court held that the stipulation gave the Government a prima facie case 
and shifted the burden to the defendant to produce some evidence to overcome the 
presumption of sanity and thus raise the insanity issue. Id. at 1103; see McDonald v. 
United States, 114 U.S. App. D.C. 120, 122, 312 F.2d 847, 849 (1962) (en banc). See 
generally Bowman, Narcotics Addiction and Criminal Responsibility under Durham. 
53 Geo. L.J. 1017 (1965); Krash, The Durham Rule and Judicial Administration of the 
Insanity Defense in the District of Columbia, 70 Yale L.J. 905 (1961).

A plea of guilty in a criminal case is a waiver of the fifth amendment right against 
self-incrimination, the right to trial by jury, and the right to confront one’s accusers. 
See, e.g., Boykin v. Alabama, 395 U.S. 238, 242-43 (1969); McCarthy v. United States, 
394 U.S. 459, 466 (1969); Brookhart v. Janis, 384 U.S. 1, 5-8 (1966). The trial court 
is responsible for making certain that such waivers are an intentional relinquishment 
or abandonment of a known right or privilege. See Johnson v. Zerbst, 304 U.S. 458. 
464 (1938).

(!i>4 428 F.2d at 1103-04.
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Judge Robb, in a strong dissent, criticized the majority’s extension of 
rule 11 to the facts of this case.695 He agreed with the trial judge’s ac
ceptance of defense counsel’s representation that the stipulation was 
satisfactory to the defendant and determination that interrogation of 
the defendant would have “bogged down” the trial;696 he went on to 
emphasize differences between an insanity defense and a guilty plea, 
criticizing the majority’s contention that “but for the reservation of the 
mental issue, this was a plea of guilty.” 697 Finally, he could not accept 
a finding that the defendant did not fully approve the stipulation made 
bv his counsel in open court.698 699

C95 Judge Robb observed that the draftsmen of rule 11, who later amended the rule, 
gave no license to apply it to stipulations. Id. at 1105. Thus, the controversy is essentially 
a philosophical conflict between Judge Robb's literal and narrow reading of the statute 
and the majority’s broad and liberal interpretation of the spirit of the law.

&*ld. at 1105. In addition, defense counsel had a handwritten note from the de
fendant authorizing counsel to stipulate the facts. The trial judge went on to state in his 
memorandum that defendant’s chances on the insanity issue would have been reduced 
by recounting his acts of forgery. Id. at 1104.

697 Id. at 1105. Judge Robb’s argument is more convincing than the majority’s “but 
for” reasoning. It is difficult to follow the majority’s reasoning that since there was 
“only” a defense of insanity between this stipulation and a guilty plea, the procedures 
of rule 11 should apply. Id. at 1102-03. The reservation of the mental issue was not 
given any significance by the majority, nor did it discuss the legislative history of rule 
11 in justifying its holding. See id.

**ld. at 1105.
699 F.2d (D.C. Cir. 1970) (per curiam) (Jameson, D.J., & Tamm, J.; Bazelon, 

C.J., concurring). For a review of the relationship of criminal responsibility to nar
cotics addiction, see Gaskins v. United States, 133 U.S. App. D.C. 288, 410 F.2d 987 
(1967); Baumgartner, The Effect of Drugs on Criminal Responsibility, Specific Intentt 
and Mental Competency, 7 Crim. L.Q. 118 (1970).

700 F.2d at . The trial judge was required to make the judgment as to appel
lant’s guilt and mental condition himself, since he was sitting without a jury. Id.

701 Id. at . Chief Judge Bazelon, in an extended concurrence, noted that the 
trial judge applied an erroneous standard by defining mental disease based on the 
purposes of the medical profession rather than as used in the insanity defense. Id. at

n.9; see McDonald v. United States, 114 U.S. App. D.C. 120, 124, 312 F.2d 847, 
851 (1962) (en banc) (mental disease—abnormal condition of mind substantially affecting 
mental or emotional processes and impairing behavior controls). The majority in Carter 
held that use of this erroneous standard did not operate to the prejudice of the appellant, 

Effect of Narcotics Addiction. In United States v. Carter (El
roy)^2 the court rejected defendant’s argument that his narcotics ad
diction, coupled with an anxiety reaction testified to by two psychiatrists 
and a psychologist, should have compelled the trial judge to grant a mo
rion for judgment of acquittal by reason of insanity.700 With regard to 
the anxiety reaction,701 the trial judge concluded that appellant’s being 
under the influence of drugs at the time the crime was committed was 
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more likely to alleviate his mental disorder than to worsen it.702 The 
court refused to second-guess the trial judge’s evaluation of the events 
and evidence presented at trial, following its previous practice of re
fusing to require a directed acquittal based on insanity.703 So long as 
the findings of the trier of fact are reasonable and supported by substan
tial testimony, the court will not disturb the trial court’s decision, even 
though different or contrary views might be reasonable.704

however. F.2d at n.9; see Wade v. United States, 426 F.2d 64 (9th Cir. 1969) 
(adoption of American Law Institute’s substantial capacity test of criminal responsi
bility); Model Penal Code § 4.01(1), comments at 157-59 (Tent. Draft No. 5, 1956).

702 F.2d at . One of the psychiatrists testified that, the danger of addiction 
aside, heroin was the best medicine for appellant’s condition. Id. at

703 Id. at ; see Adams v. United States, 134 U.S. App. D.C. 137, 142, 413 F.2d 411, 
416 (1969).

704See Adams v. United States, 134 U.S. App. D.C. 137, 142, 413 F.2d 411, 416 (1969); 
Circuit Note: 1968-1969 Term 208.

705 Collateral estoppel has its origins in the civil laws, and is designed primarily 
to prevent repetitious litigation of the same issues between the same parties. Hoag v. 
New Jersey, 356 U.S. 464, 470 (1957). See generally Polasky, Collateral Estoppel- 
Effects of Prior Litigation, 39 Iowa L. Rev. 217 (1954); Scott, Collateral Estoppel by 
Judgment, 56 Harv. L. Rev. 1 (1942); Developments in the Law—Res Judicata, 65 
Harv. L. Rev. 818 (1952).

Policy considerations used in applying the doctrine to the criminal law may be 
different than those relevant in the civil law. See Green v. United States, 355 U.S. 
184, 187-88 (1957); Mayers & Yarbrough, Bis Vexari: New Trials and Successive 
Prosecutions, 74 Harv. L. Rev. 1, 31-32 (1960). See generally Comment, Statutory 
Implementation of Double Jeopardy Clauses: New Life for a Moribund Constitu
tional Guarantee, 65 Yale L.J. 339 (1956). Nevertheless, the Supreme Court has 
applied collateral estoppel to criminal cases for over 50 years. United States v. 
Oppenheimer, 242 U.S. 85, 87-88 (1916); Frank v. Mangum, 237 U.S. 309, 333-34 
(1915). The doctrine is now firmly established in the criminal law. See, e.g., Yates 
v. United States, 354 U.S. 298 (1957); Emich Motors Corp. v. General Motors Corp.. 
340 U.S. 558 (1951); Laughlin v. United States, 120 U.S. App. D.C. 93, 344 F.2d 187 
(1965).

The importance of collateral estoppel has grown with the proliferation of statutes 
creating multiple offenses for a single criminal transaction, and the concomitant 
increase in potential for prosecutorial abuse. For example, in one instance, the prose
cutor’s alleged purpose in seeking separate trials under several statutes for the murder 
of a family was to get a death sentence in at least one trial. Ciucci v. Illinois, 356 
U.S. 571, 572-75 (1958) (Douglas, J., dissenting); see Comment, Twice in Jeopardy, 
75 Yale L.J. 267, 279-80 (1965); Note, Double Jeopardy and the Multi pie-Count 
Indictment, 57 Yale L.J. 132, 133 (1947); Note, Double Jeopardy and the Concept 
of Identity of Offenses, 7 Brooklyn L. Rev. 79, 82 (1937).

70« The issue of fact must be an ultimate or essential one; that is, it must be 
a fact which the prosecution must prove to obtain conviction of the crime charged, not

COLLATERAL ESTOPPEL

The doctrine of collateral estoppel in criminal cases705 states that 
when a question of ultimate fact706 has been litigated and determined707
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by a valid final judgment,707 708 that determination is conclusive in any 
future lawsuit709 between the parties.710 The Supreme Court recently 
held in Asbe v. Swenson'11 that collateral estoppel is a constitutional 
requirement712 embodied in the fifth amendment guarantee against 
double jeopardy713 and binding upon the states through the fourteenth 

merely evidentiary or mediate to an ultimate proposition. See Ashe v. Swenson, 
397 U.S. 436, 443 (1970); Yates v. United States, 354 U.S. 298, 338 (1957); People 
v. Cornier, 42 Mise. 2d 963, 967, 249 N.Y.S.2d 521, 526 (Sup. Ct. 1964). But see 
United States v. Kramer, 289 F.2d 909, 916-18 (2d Cir. 1961) (extension of the 
doctrine to any fact). The District of Columbia Circuit has not decided whether 
the fact must be an ultimate or lesser fact. See Laughlin v. United States, 120 U.S. 
App. D.C. 93, 97, 344 F.2d 187, 191 (1965).

707 The elements necessary for deciding whether a fact has been litigated are 
well established. See, e.g., Sealfon v. United States, 332 U.S. 575, 578 (1948); Collins 
v. Loisel, 262 U.S. 426, 430 (1923); United States v. Marakar, 300 F.2d 513, 515 
(3d Cir.), vacated on other grounds, 370 U.S. 723 (1962); Adams v. United States, 
287 F.2d 701, 702-03 (5th Cir. 1961); United States v. Kaadt, 171 F.2d 600, 604-05 
(7th Cir. 1948).

"08 See United States v. Kramer, 289 F.2d 909, 913 (2d Cir. 1961); Restatement of 
Judgments § 68 (1942).

709 Hoag v. New Jersey, 356 U.S. 464, 470-71 (1958).
710 The District of Columbia and the United States are not the same party nor 

in privity with each other. Randolph v. District of Columbia, 156 A.2d 686, 688 
(D.C. Mun. Ct. App. 1959).

711 397 U.S. 436 (1970). In Ashe three or four men robbed six poker players. 
Petitioner Ashe was tried alone for having robbed one of the players and offered 
no testimony at his first trial to rebut a weak government case. The jury found 
Ashe “not guilty due to insufficient evidence.” Subsequently, following denial of 
a motion for dismissal based on the previous acquittal, Ashe was convicted of 
having robbed a different poker player. Following several unsuccessful attempts 
to vindicate himself, Ashe brought a habeas corpus action alleging that the second 
prosecution violated the double jeopardy clause of the fifth amendment. Id. at 
437-40.

712 Prior to Ashe, the Supreme Court had never held that collateral estoppel 
was a constitutional requirement, although the suggestion was made by some 
commentators. See Mayers & Yarbrough, supra note 705, at 39-41. Collateral estoppel 
was formerly applied pursuant to the supervisory power of the Court. Ashe v. 
Swenson, 397 U.S. 436, 460, 464 (1970) (Burger, C.J., dissenting); see United States 
v. Kramer, 289 F.2d 909, 923 (2d Cir. 1961) (Magruder, J., dissenting).

7,3 397 U.S. at 445. “(N]or shall any person be subject for the same offense to be twice 
put in jeopardy of life or limb.” U.S. Const, amend. V. See generally M. Friedland, 
Double Jeopardy 41-60 (1969); J. Sigler, Double Jeopardy 80-95 (1969). Traditionally, 
the offense has been the “same” under the fifth amendment only when the evidence 
required to support a conviction upon one of the indictments would be sufficient 
to warrant a conviction upon the other. See. e.g., Gavieres v. United States, 220 
U.S. 338. 342 (1911); In re Nielson. 131 U.S. 176, 187-88 (1889); Morey v. Com
monwealth, 108 Mass. 433, 434 (1871); cf. The King v. Vandercomb, 2 Leach 708, 
720, 168 Fng. Rep. 455, 461 (Crown, 1796).

Concurring in Ashe, Mr. Justice Brennan would have extended the double jeopardy 
clause protection beyond that afforded bv the majority'. 397 U.S. at 449; see Abbate 
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amendment.714 Ashe did not alter traditional procedures for determining 
when the doctrine applies;715 thus, courts still must examine all relevant 
circumstances of the previous proceedings.716 If the verdict is a general 
one, a court must determine whether a rational jury could have based 
its verdict upon an issue other than that which the defendant seeks to 
exclude from subsequent litigation.717 718

v. United States, 359 U.S. 187, 196-201 (1959) (Brennan, J., separate opinion). He 
contended that this “same evidence” test should be replaced by the “same trans
action” test which would force the government “except in the most limited circum
stances to join at one trial all the charges against a defendant which grow out of a 
single criminal act, occurrence, episode, or transaction.” 397 U.S. at 353-54; see ALI, 
Administration of Criminal Law, Official Draft: Double Jeopardy §§ 5, 18, 22, 
(1935) (slight movement away from traditional “same evidence” test); ALI, Model 
Penal Code, Proposed Official Draft §§ 1.07(2), 1.09(1) (b) (1962) (move toward 
“same transaction” or “episode” test). For a comparison of the two tests and the 
positions taken by various jurisdictions, see Lugar, Criminal Law, Double Jeopardy, 
and Res Judicata, 39 Iowa L. Rev. 317, 319-29 (1954); see 7 Brooklyn L. Rev., supra 
note 705, at 81-93; 57 Yale L.J., supra note 705, at 269-77. The District of Columbia 
has adopted the majority “same evidence” test. District of Columbia v. Buckley, 75 
U.S. App. D.C. 301, 303, 128 F.2d 17, 19, cert, denied, 317 U.S. 658 (1942); Sims v. Rives, 
66 App. D.C. 24, 29-30, 84 F.2d 871, 876-77, cert, denied, 298 U.S. 682 (1936).

714 The fifth amendment guarantee against double jeopardy is applicable to the 
states through the fourteenth amendment. Benton v. Maryland, 395 U.S. 784, 795 (1969). 
Although the lower courts decided Benton after Ashe, Benton has been accorded full 
retroactive effect. North Carolina v. Pearce, 395 U.S. 711-19 (1969).

397 U.S. at 444.
716Sealfon v. United States, 332 U.S. 575, 579 (1948). The court may look at 

the record in the prior trial, the former indictments, evidence submitted, the jury 
instructions, opinions of the court which rendered the first judgment, the reasons 
for a directed verdict, and any other relevant evidence. See, e.g., United States v. 
Rangel-Perez, 179 F. Supp. 619 (S.D. Cal. 1959) (record); Jay v. State, 15 Ala. 
App. 255, 73 So. 137 (1916) (competent evidence dehors the record); People v. 
Rodgers, 184 App. Div. 461, 171 N.Y.S. 451, affd, 226 N.Y. 671, 123 N.E. 882 
(1919) (minutes); People v. Roderman, 34 Misc. 2d 497, 229 N.Y.S.2d 209 (Queens 
County Ct. 1962) (all relevant evidence).

717 397 U.S. at 444, quoting Mayers & Yarbrough, supra note 705, at 38-39. Collateral 
estoppel has occasionally been given a narrow scope because of the difficulties en
countered in determining just what issues have actually been decided by a general 
verdict of not guilty. See, e.g., Moore v. United States, 120 U.S. App. D.C. 173, 
344 F.2d 558 (1965); Randolph v. District of Columbia, 156 A.2d 686 (D.C. Mun. Ct. 
App. 1959); People v. Haran, 27 Ill. 2d 229, 188 N.E.2d 707 (1963); Comment, 
Collateral Estoppel in Criminal Cases, 28 U. Chi. L. Rev. 142 (1960).

718 426 F.2d 661 (per curiam) (Fahy & Wright, J J.; Robb, J., dissenting). Ashe 
was decided April 6, 1970; Green was decided on March 30, 1970.

Without benefit of the Supreme Court’s decision in Ashe, the court 
this term held the doctrine of collateral estoppel applicable in Green 
(Alvin) v. United States118 and reversed appellant’s conviction for 
robbery and assault. In appellant’s first trial for various offenses relating 
to a robbery, a mistrial was declared when the jury was unable to reach 
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a verdict. At that time, however, the judge also directed a verdict of 
acquittal on one of the several counts—unauthorized use of a vehicle.719 
In a subsequent trial for the robbery, a witness was permitted to testify 
over appellant’s objection720 that on the night before the robbery he and 
appellant stole the car which was the subject of the directed verdict in 
the first trial721 and used it in the robbery. The court of appeals held 
that the admission of this evidence in the second trial, repeated by the 
prosecutor in his summation, was reversible error.722 The decision of 
the court in Green {Alvin) appears consistent with the guidelines pro

71» 426 F.2d at 661.
720 The question of collateral estoppel must normally be presented to the trial 

court in order to preserve it on appeal. United States v. Friedland, 391 F.2d 378, 
382 (2d Cir. 1968); see United States v. Indiviglio, 352 F.2d 276, 280 (2d Cir. 1965), 
cert, denied, 383 U.S. 907 (1966). In another pre-Ashe case decided this term, 
the court refused to review a collateral estoppel issue which was raised for the first 
time on appeal. Mahoney v. United States, 420 F.2d 253 (D.C. Cir. 1969) (Robb, 
J.; Leventhal & Tamm, JJ.). Mahoney appealed from a conviction in the district 
court of unauthorized use of an automobile. Prior to the district court trial, the 
Court of General Sessions had tried and acquitted Mahoney on charges of reckless 
driving and speeding, and driving without a license. On appeal, Mahoney urged that 
the charges in the Court of General Sessions were based on the same incident as the 
one involving the unauthorized use of the auto, and that the only contested issue 
in General Sessions was whether he was the driver. Therefore, Mahoney argued that 
the Court of General Sessions ruling conclusively showed that he was not the 
operator of the automobile in question and should be a bar to the subsequent suit 
in the district court. Id. at 254-55.

Collateral estoppel is apparently unavailable to the government in criminal cases. 
See United States v. DeAngelo, 138 F.2d 466. 468 (3d Cir. 1943); United States v. 
Carlisis, 32 F. Supp. 479, 482 (E.D.N.Y. 1940) (nor available to the government). 
See a'.so United States v. Rangel Perez, 179 F. Supp. 619, 623 (S.D. Cal. 1959) (used 
against defendant in limited situations).

721 Judge Robb, dissenting in Green (Alvin), was of the opinion that the first 
trial determined only the question of whether appellants stole the particular auto
mobile which was described in count one of the indictment. 426 F.2d at 662-63 
'Robb, J., dissenting). Thar determination, he argued, did not reach the question of 
whether the stolen car was later used in a robbery, and did nor conclude the 
question raised in the second trial—whether the appellants stole an automobile for 
use in the robbery. The dissent concluded: “If it be thought that this analysis is 
technical the answer must be that the entire subject of collateral estoppel, including 
the application of the doctrine by the majority’, is highly technical; ‘and with what 
measure ye mete it shall be measured unto you.’ ” Id. at 663.

With the benefit of hindsight, it is interesting to note the Supreme Court’s 
statement in Ashe v. Swenson-. “The federal decisions have made clear that the 
rule of collateral estoppel in criminal cases is not to be applied with the hypcrtechnical 
and archiac approach of a 19th century pleading book, but with realism and ration
ality.’’ Ashe v. Swenson, 397 U.S. 436. 444 (1970); see Sealfon v. United States, 
332 U.S. 575, 579 (1948) (application of rhe doctrine must be “practical”).

722 426 F.2d at 662.
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mulgated in Ashe which rested upon liberal application of this doctrine 
by the lower courts.723

723 397 U.S. at 443-44; see note 721 supra.
124 See, e.g., Ray v. United States, 372 F.2d 80 (9th Gir. 1967) (general sentencing 

allowed but discouraged); Davis v. United States, 269 F.2d 357, 363 (6th Cir. 1959). 
cert. denied, 361 U.S. 919 (general sentencing below the maximum for all counts 
allowed reluctantly); Vandegrift v. State, 226 Md. 38, 42, 171 A.2d 713, 715 (1961) 
(better practice to deal separately with each count).

725 Benson v. United States, 332 F.2d 288, 290-91 (5th Cir. 1964). A remand for 
resentencing usually will be required where less than all of a multiple count con
viction is reversed, either because the general sentence imposed is greater than the 
maximum permitted on the remaining counts or because there exists a possibility thar 
the sentencing judge was influenced by the multiplicity of offenses. See United 
States v. Straite, 425 F.2d 594. 596 (D.C. Cir. 1970) (per curiam).

726Benson v. United States, 332 F.2d 288, 291 (5th Cir. 1964). The sentencing 
and reviewing courts, prison authorities, and other correctional authorities are all 
hampered in their effort to rehabilitate the accused when the essence of the court's 
decision is disguised. See United States v. Straite, 425 F.2d 594, 596 (D.C. Cir. 1970) 
(per curiam); Thomas, Sentencing—The Case for Reasoned Decision, 1963 Crim. 1 
Rev. 243 (1963).

727 425 F.2d 594 (D.C. Cir. 1970) (per curiam) (Wright, McGowan & MacKinnon. 
JJ.). The defects of the general sentence do not affect the underlying conviction, 
and collateral proceedings will not be available merely because of the general 
sentence. Id. at 596 n.5; see 28 U.S.C. § 2255 (1964) (habeas corpus).

728425 F.2d at 596; see Benson v. United States, 332 F.2d 288, 290-91 (5th Cir. 
1964). The Fifth Circuit is the only jurisdiction which has clearly abolished the 
use of general sentencing in instances where the sentence imposed is less than 
that which could be imposed as the maximum for all affirmed counts. Walker v. 
United States, 342 F.2d 22, 27 (5th Cir.), cert, denied, 382 U.S. 859 (1965); Benson 
v. United States, 332 F.2d 288, 290-91 (5th Cir. 1964). The Tenth Circuit has noted 
that the “thrust” of Benson has much to recommend it, but nevertheless has not 
officially adopted the Benson rationale. See Baca v. United States, 383 F.2d 154, 
156 (10th Cir. 1967). The Eighth Circuit has recently reiterated the majority view 
that genera] sentencing should be discouraged, but does not require reversal. Peoples 

POSTCONVICTION PROCEEDINGS

Sentencing

General Sentencing. General sentencing, the practice of issuing
one sentence for all counts of a multiple count conviction, has been 
criticized by the vast majority of appellate jurisdictions in the United 
States.724 The main objections to this practice are that it often needlessly 
compels an appellate court to remand for resentencing725 and hampers 
the rehabilitative process by inadequately informing those concerned726 727 
of the exact sentence imposed. In officially rejecting general sentencing 
in the District of Columbia, the court this term in United States v. 
Straite121 adopted the position held only by the Fifth Circuit728 pro
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hibiting general sentencing except where the general sentence equals 
the aggregate maximum of each offense729 or is below the maximum per
missible on any count;730 however, the court did not consider the pro
priety of these exceptions731 and hence whether they will apply in the 
District of Columbia is unsettled.

v. United States, 412 F.2d 5 (8th Cir. 1969). For the approach most courts take 
toward general sentencing, sec cases cited in note 724 supra.

729 Under this exception the Fifth Circuit assumes that the maximum on each 
count has been imposed, all to run consecutively. See Duncan v. United States, 368 
F.2d 839, 840 (5th Cir. 1966).

730 The Fifth Circuit has concluded that no real purpose would be served by 
remanding in this situation, and assumes that the sentence imposed was of identical 
duration on each count, all to run concurrently. See Clark v. United States, 367 F.2d 
378, 380 (5th Cir. 1966).

731 Straite did not come under either exception since he was sentenced to a 
general term of 15 years on one count of assault with intent to kill and two counts 
of assault with a dangerous weapon. The former carries a maximum penalty of 15 
years, but the latter prescribes a maximum for each count of only 10 years. 22 D.C. 
Code Ann. §§ 501, 502 (1967). The rationale of the “aggregate maximum” exception 
does not conflict with the purposes of abolishing general sentencing, since the 
sentence, to be lawful, must be interpreted to have been a maximum sentence on 
each count to run consecutively. See Duncan v. United States, 368 F.2d 839, 840 
(5th Cir. 1966). However, the rationale behind the “less than each count” excep
tion is not equally compelling, since the judge could have lawfully intended any 
number of sentencing variations. Thus, the conclusion that no purpose would be 
served in remanding neglects the rationale in condemning general sentencing that 
unnecessary remands and hampering of rehabilitative processes should be avoided. 
See ABA Advisory Comm, on Sentencing and Review, Standards Relating to 
Si ntencing Alternatives and Procedures § 5.6(iv) (Tent. Draft 1967).

732 395 U.S. 784 (1969), noted in 15 Vill. L. Rev. 233 (1969).
733 395 U.S. at 787-93.
734 Benton alleged that he had been twice placed in jeopardy for the same offense 

in violation of the fifth amendment. Id. at 785-86. The Court vacated Benton’s 
larceny conviction upon a finding that the allegation was true, and remanded his 
burglary conviction to determine if it was tainted by the introduction of certain 
evidence. Id. at 787-93, 797.

735 Id. at 787-88. The Supreme Court had previously followed the concurrent 
sentence doctrine. See, e.g., Barenblatt v. United States, 360 U.S. 109, 115 (1959); 
Roviaro v. United States, 353 U.S. 53, 59 n.6 (1957); Hirabayashi v. United States, 
320 U.S. 81, 105 (1943).

Concurrent Sentences. In Benton v. Maryland,™2 the Supreme
Court took a giant stride toward undermining the significance of the 
“concurrent sentence doctrine” which holds that affirmance of one 
count of a multicount concurrent sentence makes it unnecessary for a 
reviewing court to consider the merits of the other counts.733 734 Before 
reaching the merits in Benton,™*  the Court rejected the Government’s 
attempt to invoke this doctrine735 by holding that the “concurrent 
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sentence doctrine” can afford no jurisdictional bar to consideration of 
substantive issues when the multiplicity of convictions creates “adverse 
collateral legal consequences.” 736

736 395 U.S. at 790-92. The concurrent sentence doctrine may still be applied as a 
rule of judicial convenience where affirmance of the “concurrent conviction” would 
have no substantial adverse effects on a defendant. Id. at 792. However, the Court 
suggests that most criminal convictions will “entail adverse collateral legal conse
quences.” Id. at 790; see Street v. New York, 394 U.S. 576, 579-80 n.3 (1969); 
Sibron v. New York, 392 U.S. 40, 54-58 (1968); Ginsburg v. New York, 390 U.S. 
629, 633-34 n.2 (1968); Comment, Benton v. Maryland: A Further Extension of the 
Rights of the Individual in Criminal Proceedings, 18 Kans. L. Rev. 309, 310-19 
(1970). But see note 745 infra and accompanying text.

737 432 F.2d 604 (D.C. Cir. 1970) (Leventhal, J.; Wright & McGowan, JJ.).
738 F.2d (D.C. Cir. 1970) (Bazelon, C.J.; Miller & MacKinnon, JJ.).
739 United States v. Hooper, 432 F.2d 604, 605 (D.C. Cir. 1970) (affirming second 

count); see Benton v. Maryland, 395 U.S. 784 (1969) (vacating second count).
740 United States v. Hooper, 432 F.2d 604, 606 (D.C. Cir. 1970).
741 United States v. Miller, F.2d , (D.C. Cir. 1970).
742 United States v. Hooper, 632 F.2d 604, 606 n.8 (D.C. Cir. 1970). The court 

found that Hooper’s appeal was one which had “no controlling precedent directly 
in point,” and undertook this procedure to preserve its invaluable time. Id. at 605-06; 
see United States v. Straite, 425 F.2d 594, 596 (D.C. Cir. 1970) (per curiam); 
Benson v. United States, 332 F.2d 288, 291 (5th Cir. 1964); notes 743-45 infra and 
accompanying text. This procedure would apply only where no injustice is done 
the defendant and no government need is overridden by its application. See United 
States v. Hooper, 432 F.2d 604, 606 (D.C. Cir. 1970).

743 United States v. Miller, F.2d , (D.C. Cir. 1970). Miller relied upon
Supreme Court suggestions that in situations where the government professes no 
interest in upholding one of appellant’s remaining convictions there is no reason to 
waste valuable appellate court time. Id.\ see United States v. Johnson, 319 U.S. 302 
(1943); California v. San Pablo & T.R.R., 149 U.S. 308 (1893). This contention was 

The D.C. Circuit this term had opportunities to interpret the 
meaning of Benton in United States v. Hooper131 738 and United States v. 
Miller133 which resulted in formulation of policy for exercising appellate 
discretion in dealing with concurrent sentences. Where one of two 
concurrently sentenced counts is affirmed, the appellate court may: 1) 
review the second count on its merits, either affirming or vacating the 
judgment;739 2) vacate the second count if a “substantial question” as to 
the validity of that count is raised,740 or if the government professes no 
interest in upholding appellant’s remaining convictions.741 The court 
felt that exercise of the second alternative would not destroy the jury 
verdict, but would merely amount to a suspension of the imposition of 
sentence; the sentence could be imposed again “if the interests of justice 
require” and appellate review on the merits would be available at that 
time.742

The court’s approach balances appellants’ rights against the need to 
conserve invaluable appellate court time743 and resolves the conflict in 
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favor of the appellant.714 Other jurisdictions encountering the problem 
have found no adverse collateral legal consequences and have continued 
their unenlightened reliance on the concurrent sentence doctrine.744 745

the thrust of the opposition to the Benton majority opinion. Benton v. Maryland, 
395 U.S. 784, 801 (1969) (Harlan, J., dissenting). See generally Carrington, Crowded 
Dockets and the Courts of Appeals: The Threat to the Function of Review and the 
National Law, 82 Harv. L. Rev. 542 (1969).

744 The concurrent sentence doctrine, by refusing to review an appellant’s claim, 
effectively resolves the time dilemma in favor of the government. See Barenblatt v. 
United States, 360 U.S. 109, 115 (1959); Hirabayashi v. United States, 320 U.S. 81, 
105 (1946). But see Benton v. Maryland, 395 U.S. 784, 798-800 (1969) (White, J., 
concurring) (suggesting postponed review).

745 See United States v. Laite, 418 F.2d 576, 581 (5th Cir. 1969); Jordan v. United 
Stares, 416 F.2d 338, 346 (9th Cir. 1969), cert, denied, 397 U.S. 920 (1970); United 
States ex rei. Weens v. Follette, 414 F.2d 417, 419 (2d Cir. 1969), cert, denied, 397 
U.S. 950 (1970); Kauffman v. United States, 414 F.2d 1022, 1025 (8th Cir. 1969), 
cert, denied, 397 U.S. 962 (1970); Jennings v. Maryland, 8 Md. App. 312, 259 A.2d 543 
(1969). But see United States v. McKenzie, 414 F.2d 808, 811 (3d Cir. 1969), cert, 
denied, 396 U.S. 1018 (1970).

74CSee Baber v. United States, 116 U.S. App. D.C. 358. 362, 324 F.2d 390, 394 
(1963); United States v. Hines, 256 F.2d 561, 564 (2d Cir. 1958); cf. United States 
v. Sraite, 425 F.2d 594, 596 (D.C. Cir. 1970). See Note, Appellate Review of Sentenc
ing Procedure, 74 Yale L.J. 379, 385-86, 388-89 (1964); 107 U. Pa. L. Rev. 726, 728 (1959).

747 Resentencing is necessary w here the sentence imposed exceeds the maximum 
for the remaining affirmed counts or where the length of the sentence on the 
iffirmed counts may have been impermissably influenced by the multiplicity of 
counts. See note 725 supra. The concurrent sentence doctrine does not change this 
iced for resentencing. Benton v. Maryland. 395 U.S. 784, 790-91 (1969); see notes 

"32-36 supra and accompanying text.
748 417 F.2d 555 (D.C. Cir. 1969) (Fahy, J.; Leventhal & Robb, JJ.).
749 Id. at 558. Bryant was convicted on three counts of entering with intent to 

commit a robbery, four counts of committing the robberies, and eight other counts. 
He received sentences totalling 18 to 54 years on each of the three entering counts and 
15 to 45 years on the four counts of committing the robberies, all to run concurrently, 
and various shorter sentences on the eight other counts, also to run concurrently. Id. 
at 556-57.

730 Id. at 558. The court found that the “entering” and “committing” counts 
merged, requiring reversal of the “entering'’ counts under the doctrine of Prince 
v. United States, since the sentences on each count were consecutive. Id. at 558; 
see Prince v. United Stares, 352 U.S. 322. :28-29 (1957); White v. United States, 419 

\\ hen fewer than all counts of a multiple count conviction are re
versed, the reviewing court must often remand the affirmed counts for 
resentencing,746 even though all counts were originally set to run con
currently.747 In Bryant (Billie) v. United States,748 three counts of a 15- 
count conviction749 were reversed, compelling the court to remand four 
other concurrent counts for resentencing, since the length of the sentences 
on those four counts might have been “influenced by the impermissible 
convictions.” 750 The extent to which remand is required is not clear,
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In Bryant, the court remanded only four of the remaining 12 counts;751 
in Coleman (Earl) v. United States,™2 the court remanded all counts 
under identical circumstances. Nevertheless, in several cases this term 
the court recognized the need for more rational and effective sentencing 
procedures,753 indicating that if one count of a multiple count convic
tion is voided it will not hesitate to remand all counts for resentencing.754

F.2d 374, 376 (5th Cir. 1969). fíz/í see United States v. Conway, 415 F.2d 158, 166 
(3d Cir. 1969) (conviction reworded).

751 417 F.2d ac 558-59. Only those counts involving the “committing” offenses were 
remanded for resentencing. Id. at 558.

7-2 420 F.2d 616, 626 (D.C. Cir. 1969) (Robb, J.; Tamm, J.; Bazelon, C.J., dissenting in 
part). The defendants in Coleman were convicted for both “entering” and “committing' 
a robbery and also for other unrelated counts. Id. at 618. Citing Bryant, the court 
remanded all the remaining counts after voiding those involving the “entering'' 
offense. Id. at 626. This seems to raise a question as to the appropriate procedure 
where one count has been voided under the Hooper-Adiller rationale. See notes 
737-45 supra and accompanying text. Neither of those decisions even discussed the 
possibility that resentencing might be required. See United States v. Hooper, F.2d 

(D.C. Cir. 1970); United States v. Miller, F.2d (D.C. Cir. 1970). How
ever, these cases may be distinguishable from Bryant since their effect does not go 
to the merits of the underlying conviction. Hooper v. United States, F.2d , 
n.8 (D.C. Cir. 1970).

753 See United States v. Straite, 425 F.2d 594, 596 (D.C. Cir. 1970); Barnes v. 
United States, 419 F.2d 753, 756 (D.C. Cir. 1970) (Fahy, J., dissenting); Bryant (Billie) 
v. United States, 417 F.2d 555, 558-59 (D.C. Cir. 1969); ABA Advisory Comm., supra 
note 731.

754 Although the court has not clearly articulated a policy concerning multiple 
count concurrent sentence convictions, it is clear that remand for resentencing will 
be required when the sentence imposed on valid counts could have been influenced 
by the accompanying conviction on the voided counts. See United States v. Straite, 
425 F.2d 594 (D.C. Cir. 1970); Bryant (Billie) v. United States, 417 F.2d 555 (D.C. Cir. 
1969); Coleman (Earl) v. United States, 420 F.2d 616 (D.C. Cir. 1969); Baber v. 
United States, 116 U.S. App. D.C. 358, 324 F.2d 390 (1963); 107 U. Pa. L. Rfv. 726, 
727-28 (1959).

755 5ec, e.g., Wilson v. United States, 118 U.S. App. D.C. 319, 321, 335 F.2d 982, 
984 (1963); State v. Rubio, 95 Ariz. 1, 3. 385 P.2d 1017, 1018 (1963); Rochon v. 
People, 134 Colo. 448, 450, 306 P.2d 1080, 1081 (1957).

756 United States v. McCoy, F.2d , (D.C. Cir. 1970) (per curiam) (Bazelon,
C.J., Wright & Matthews, JJ.). The ABA Advisory Committee on Sentencing and 
Review recommends that the sentence be imposed by the trial judge instead of the 
jury. ABA Advisory Comm., supra note 731, at § 1.1. See generally Vasoli, Growth 
and Consequences of Judicial Discretion in Sentencing, 40 Notre Dame Lawyer 404 
(1965).

Judge’s Discretion. Sentencing is normally left to the discretion
of the trial judge,755 since he is uniquely qualified to determine the ap
propriate sentence;756 however, an appellate court will vacate a sentence 
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which does not conform to constitutional mandates757 or is otherwise 
improper.758 759 In United States v. McCoy™ the court stated that a rigid 
policy of sentencing based solely on the crime committed would be an 
abdication of discretion760 and suggested that such a policy would be un
constitutional.761 McCoy’s conviction was reversed on other grounds, 
however, and the court did not reach these questions.762

757 See North Carolina v. Pearce, 395 U.S. 711 (1969); notes 779-84 infra and accom
panying text.

758 See, e.g., United States v. Straite, 425 F.2d 594, 596 (D.C. Cir. 1970) (general 
sentencing); Baber v. United States, 116 U.S. App. D.C. 358, 362, 324 F.2d 390, 
394 (1963) (sentence possibly influenced by reversed count); Jackson v. United 
States, 95 U.S. App. D.C. 328, 330, 221 F.2d 883, 885 (1955) (sentence exceeded maximum 
allowable). See generally Note, supra note 746.

759 429 F.2d 739 (D.C. Cir. 1970) (Bazelon, C.J.; Wright & Matthews, JJ.).
"60 Id. at 743.
761 Id., quoting United States v. Jackson, 390 U.S. 570, 581 (1968). Where,

as in McCoy, defendant’s request for a jury trial is conditioned on exposure to a 
harsher sentence, the “chilling” effects on the exercise of defendant’s constitutional 
rights may be impermissible. See United States v. Jackson, 390 U.S. 570, 581-85 (1968).

762 429 F.2d at 741-42. The court found that a jury poll was improperly conducted.
763 During the 1969-1970 term, the judge’s discretion was limited only by the rule 

that no disclosure could be made prior to the determination of guilt. Fed. R. Crim. P. 
32(c)(1). The D.C. Court Reform and Criminal Procedure Act of 1970 provides 
that disclosure can not be made to the defendant without giving the prosecution 
identical information. D.C. Court Reform & Criminal Procedure Act of 1970, § 
210, 84 Stat. 605, to be codified as D.C. Code Ann. § 23-103.

764 F.2d (D.C. Cir. 1970) (per curiam) (Wright, MacKinnon, JJ. & Wilkey, 
D.J.).

705 Id. at . Since the trial court had disclosed the record of conviction to the 
defendant, the court held that there was no denial of due process. ld.\ cf. Gregg v. 
United States, 394 U.S. 489, 492-93 (1969) (defendant has no right to see pre
sentence report).

7®6 F.2d (D.C. Cir. 1970) (per curiam) (Bazelon, C.J., Robinson, J.)
(in chambers). Isaac appealed the trial court’s denial of disclosure, arguing that this 
denial would have adverse effect on his ability to appeal his conviction. Id. at

767 Id. at , . The court remanded Isaac, postponing consideration of the dis
cretion the judge is to be allowed in disclosing the presentence report, so that the 
trial court might reconsider its decision or submit reasons why Isaac was denied a copy of 
his presentence report. Id. at

Disclosure of prcscntcncc reports currently is a highly’ controversial matter. Pro
ponents argue that disclosure affords the defendant an opportunity to correct errors 

In the District of Columbia, the trial judge has sole discretion over 
whether to disclose pre-sentencing reports to a defendant.763 764 The court 
in United States v. Queen™*  refused to end this discretion in the face 
of assertions that it violated due process;765 * but in United States v. Isaac1™ 
the court stated that it might subsequently determine whether a consistent 
policy of denying disclosure of a report constitutes an exercise of dis
cretion.767
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Recidivist Statutes. Where a harsher penalty for recidivists is
provided by statute, the government must introduce evidence of the 
prior convictions in the accused’s presence.768 In United States v. Mar
shall,769 where proof of prior convictions served to increase tenfold 
the maximum allowable sentence,770 the court held that the Govern
ment’s method of introducing evidence of prior convictions failed to 
fulfill this requirement.771 In Marshall, the Government filed a document 
containing the information,772 but its existence and contents were never 

and to better understand the underlying reasons for the sentence. Opponents con
tend that disclosure may discourage prospective sources of information from fully 
cooperating with probation officers, may encourage substantial additional adjudication 
challenging the factual correctness of the reports and entailing large expenditures 
of time and money, and may have significant adverse psychological effect on the 
defendant and impair the rehabilitative process. See Note, The Pre-sentence Report: 
An Empirical Study of Its Use in the Federal Criminal Process, 58 Geo. L.J. 450, 
470-75 (1970). Compare Roche, The Position for Confidentiality of the Presentence 
Investigation Report, 29 Albany L. Rev. 255 (1965) (opposed to disclosure), 'with 
Higgens, Confidentiality of Presentence Reports, 28 Albany L. Rev. 12 (1964) 
(favoring disclosure).

768 Kendrick v. United States, 99 U.S. App. D.C. 173, 176, 238 F.2d 34, 37
(1956); Jackson v. United States, 95 U.S. App. D.C. 328, 330, 221 F.2d 883, 885 
(1955). This requirement is aimed at providing a defendant with the opportunity 
to present evidence and make a statement in mitigation of his punishment. See 
United States v. Marshall, F.2d , (D.C. Cir. 1970) (en banc); Fed. R. Crim. P.
32(a). The defendant, not merely his counsel, should be afforded this opportunity. See 
Hill v. United States, 368 U.S. 424, 428 (1962) (failure to provide opportunity not 
subject to collateral attack); Green v. United States, 365 U.S. 301, 304-05 (1961) 
(seven years after sentencing too late to raise the question). Since the recidivist 
statute permits rather than requires a harsher penalty, the circumstances surrounding 
prior offenses may greatly influence the judge in exercising his discretion. United 
States v. Marshall, F.2d , (D.C. Cir. 1970) (en banc). The government may intro
duce this evidence either directly in open court in the presence of the defendant prior 
to sentencing or in a document (“Information of Prior Conviction”) as long as the 
defendant has sufficient opportunity to rebut the contents of the document. See 
Kendricks v. United States, 99 U.S. App. D.C. 173, 176, 238 F.2d 34, 37 (1956); 
Note, Recidivist Procedures, 40 N.Y.U.L. Rev. 332, 341-42 (1965).

769 F.2d (D.C. Cir. 1970) (Fahy, J.; MacKinnon, J., dissenting) (en banc).
770 Id. at ' Marshall was convicted of carrying a concealed weapon without 

a license, and sentenced as a second offender for a term of two to six years. /</.; see 
note 28 supra. Under the applicable statute, first offenders could receive a maximum 
of one year in prison, while repeat offenders could be incarcerated up to ten years.

F.2d at ; see D.C. Code Ann. § 22-3204 (1967). The D.C. Court Reform 
and Criminal Procedure Act of 1970 limits harsher penalties to one and a half times 
the maximum sentence for second offenses and three times the maximum for subse
quent offenses, unless any other provision of law already provides harsher penalties. 
D.C. Court Reform & Criminal Procedure Act of 1970, tit. II, § 201(a), 84 Stat. 598, 
to be codified as D.C. Code Ann. § 22-104.

771 F.2d at
772 Id. The “Information of Prior Conviction” document contained detailed allega- 
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disclosed to Marshall personally.773 The court found this procedure un
acceptable, stating that it did not afford appellant an opportunity to 
introduce information to mitigate the imposition of the harsher penalty.774 
T'he court reached this conclusion even though appellant and his counsel 
knew about a probation report which mentioned Marshall’s prior con
viction and had raised no objection at trial to the filing of the informa
tion.775

cions that Marshall twice previously had been convicted for carrying a dangerous 
weapon. Id. These allegations were never rebutted by Marshall or his counsel. Id. 
at

773 7J. at . The court distinguished Kendrick v. United States, where a similar 
“Information” document was filed, but the accused had admitted the prior convictions 
in his testimony at trial. Id.; see Kendrick v. United States, 99 U.S. App. D.C. 173, 
238 F.2d 34 (1956).

774 F.2d at . The sentence was vacated and the case remanded for resentencing 
after a proper determination of the issue of prior convictions. Id. The court indi
cated, without deciding, that imposition on remand of a sentence exceeding one 
year would not constitute double jeopardy. Id.; Oksanen v. United States, 362 F.2d 
74, 81 (8th Cir. 1966). But see United States ex rel. Collins v. Claudy, 204 F.2d 624, 
626 (3d Cir. 1953).

775 F.2d at
77&Id. at (MacKinnon, J., dissenting). Marshall and his counsel knew of

the existence of a probation report, which would normally include a history of his 
prior convictions. Id. Furthermore, Judge MacKinnon contended that their discussion 
of the probation report and unqualified acceptance of the recidivist sentence indicated 
an awareness that the court was informed of Marshall’s prior convictions. Id.

777 Id. Although apprised of the introduction of evidence concerning the prior 
convictions, Marshall at no time during allocution or appeal attempted to explain 
or deny the prior convictions. Id. Furthermore, Judge MacKinnon argued, the filing 
of an “Information” brings this case within the penumbra of Kendrick v. United 
States, despite the fact that Marshall was unaware that the “Information” was filed. 
Id. ; see United States ex rel. D’Ambrosio v. Fay, 349 F.2d 957 (2d Cir.), cert, denied, 
382 U.S. 92 (1965) (no remand); United States v. Scales, 249 F.2d 368 (7th Cir. 1957)
no remand); Kendrick v. United States, 99 U.S. App. D.C. 173, 238 F.2d 34 (1956) 

(no remand); Jackson v. United States, 95 U.S. App. D.C. 328, 221 F.2d 883 (1955) 
(remand).

778 F.2d at ; see Kendrick v. United States, 99 U.S. App. D.C. 173, 176, 238 
F.2d 34, 37 (1956); Fed. R. Crim. P. 52(a).

779 395 U.S. 711 (1969).

Judge MacKinnon dissented, arguing that Marshall and his attorney 
had been adequately informed of the Government’s evidence776 and that 
appellant was given ample opportunity to introduce any pertinent in
formation in rebuttal.777 He felt that a remand for resentencing would 
therefore be an idle formality since the Government’s improper pro
cedure did not affect any substantial right of the defendant.778 779

Harsher Sentence after Appeal. The Supreme Court recently
held in North Carolina v. Pearce119 that a sentencing court may not im



716 The Georgetown Law Journal [Vol. 59:588

pose a harsher sentence than that originally issued when a defendant is 
reconvicted after a successful appeal780 unless the harsher sentence is 
shown to be justified and not imposed as a penalty for appealing.781 
Defendants in Pearce were able to persuade the appellate courts to over
turn their convictions after they had served a few years in prison.782 On 
retrial each was again convicted, and given a sentence exceeding that 
imposed after the initial conviction.783 The Court found that these 
harsher sentences violated the due process clause of the fourteenth 
amendment.784 785

780 Id. at 725. The threat that a harsher sentence may be invoked if an appeal is
successful creates a chilling effect on the exercise of a defendant’s rights. Id.-, cf. 
United States v. Jackson, 390 U.S. 570, 581 (1968) (jury trial prerequisite for
imposition of death penalty held unconstitutional). See generally Van Alstyne, In 
Gideon’s Wake: Harsher Penalties and the “ Sue c ess ftil” Criminal Appellant, 74 Yai.f. 
L.J. 606 (1965); Note, In Van Alstyne’s Wake: North Carolina v. Pearce, 31 U. Pitt. 
L. Rev. 101 (1969).

781 The opinion does not rely on the double jeopardy clause; thus, harsher sentences 
are permissible if their imposition is not based on a judicial attempt to penalize for 
appeal. 395 U.S. at 719-21. While every harsher sentence will not be the result of 
a court’s intention to add a penalty for the exercise of the right to appeal, this 
retaliatory motive will be assumed unless the record affirmatively shows that the 
judge was in fact motivated by additional circumstances which have come to light 
since the initial sentencing. Id. at 726. See generally Note, supra note 780, ar 110.

782 395 U.S. at 713-14. In Pearce the original 12-year sentence was in fact extended 
to 15. However, since credit was given for the seven years Pearce had served on 
his first sentence, the court effectively added only eight years to his sentence. Id. at 
713 & n.l. In the companion case to Pearce, petitioner Rice’s original sentence of 
ten years on a four-count conviction was extended to 25 years on his subsequent 
conviction, and no credit was given for 2 1/2 years served on the original sentence. 
Id. at 714. The court held that the failure to give credit for the 2 1/2 years served 
violated the double jeopardy clause of the fifth amendment. Id. at 718-19.

783 Id. at 713-14.
784 Id. at 724-25.
785 419 F.2d 753 (D.C. Cir. 1969) (per curiam) (Wright & Tamm, JJ.; Fahy, J, 

dissenting in part).
786 Id. at 754.
787 Rarnes v. United States, 124 U.S. App. D.C. 318, 365 F.2d 509 (1966).

Barnes v. United States185 presented the court with the difficult prob
lem of fashioning guidelines useful to the trial court on remand for re
sentencing in a case where Pearce clearly was violated. At the time of 
his appeal this term, appellant Barnes was serving a state sentence in 
the Maryland penitentiary. In early 1965 Barnes was indicted and con
victed of housebreaking and assault in the District of Columbia; he re
ceived a sentence of five to 15 years for this federal indictment, to run 
concurrently with the Maryland sentence.786 In 1966, the court of ap
peals reversed Barnes’ housebreaking conviction and remanded to the 
district court.787 Upon retrial, Barnes pleaded guilty to the housebreak
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ing charges and to three other federal indictments initially brought at 
this time. The district court sentenced Barnes to five to 15 years for each 
of the four indictments, to run concurrently with each other, but all 
consecutive to the Maryland sentence.788 Changing the sentence relating 
to the previously tried housebreaking offenses to run consecutively with 
the Maryland sentence clearly violated the rule of Pearce.1™ However, 
the court could not readjust this sentence to run concurrently with 
the Maryland sentence, since this might delay the start of the new 
counts.790 Furthermore, the additional concurrent sentence could delay 
oarole on the Maryland sentence791 or the original counts could last 
onger than the Maryland sentence, thus improperly increasing the be

ginning of the consecutive counts.792
To solve its dilemma, the court remanded the case to the sentencing 

judge for “resentencing in light of the relevant constitutional prin
ciples.” 793 In a logical dissent, Judge Fahy argued that all four sentences 
should have been remanded to run concurrently with the Maryland 
sentence, since the trial court tied the other three counts to the house
breaking conviction and thus subjected all sentences to the mandate of 
Pearce.794 Although this solution would give weight to the trial court’s 
apparent intention to be lenient,795 the court could have given the trial 
judge more definite guidelines by exercising its discretion796 and re

's« 419 F.2d at 754.
‘89 395 U.S. at 724-25.
?90 4i9 F.2d at 755.
‘91 Id.
7'- The housebreaking count, even if changed to run concurrently with the Mary

land sentence, nevertheless might expire after the defendant was eligible for parole 
in Maryland and thus delay the start of the consecutive sentences since consecutive 
sentences are increased if their starting date is delayed. Id.-, see Owensby v. 
United States, 385 F.2d 58, 60 (10th Cir. 1967). Once service of a valid sentence 
to which a consecutive sentence is “anchored” has begun, the sentence to which it 
is anchored may not be increased. See, e.g., United States v. Benz, 282 U.S. 304 
(1931); United States v. Sacco, 367 F.2d 368 (2d Cir. 1966); United States v. Bozza, 
155 F.2d 592 (1946). But see Deutschmann v. United States, 254 F.2d 487, 490-91 
(9th Cir.), cert, denied, 357 U.S. 928 (1958).

793419 F.2d at 755.
Id. at 756 (Fahy, J., dissenting). Judge Fahy maintained that there was no 

evidence to justify the consecutive effect of the housebreaking sentence, but that it 
was clear that rl«c tnal judge intended to make all four new sentences concurrent 
and therefore should have treated all sentences similarly. Id. at 757. In addition, 
Judge Fahy felt that the rule of Pearce affects only the consecutiveness of the federal 
sentence, and their concurrency should not be disturbed. Id.

'95 /J at 75<5. Jn linking all sentence-, rhe court intended to show leniency towards 
Barnes, and there was no explanation for the change to the consecutive sentence. 
Id. at 757.

706See id. W here it appears that sentencing on some counts has been improperly 
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manding all sentences for reconsideration, instructing the judge to effect 
properly his intentions. If the judge in fact did intend the three other 
counts to run consecutive to the Maryland term, he could reinstate 
these sentences and ensure that they were properly anchored solely to 
the Maryland count by imposing a sentence on the housebreaking count 
shorter than the time already served on the Maryland term.* 797

influenced by conviction on other counts, the appellate court has sufficient discretion 
to remand for resentencing. See Baber v. United States, 116 U.S. App. D.C. 358, 362, 
324 F.2d 390, 394 (1963); United States v. Hines, 256 F.2d 561, 563 (2d Cir. 1958); 
Robinson v. United States, 30 F.2d 25, 30 (6th Cir. 1929). See generally Note, supra 
note 746; 107 U. Pa. L. Rev. 726 (1959).

797 Although effectively nullifying the original improper sentence, this would 
solve the lower court’s dilemma except in cases where the minimum sentence per
mitted by statute exceeded the time served in the Maryland penitentiary. Cf. United 
States v. Hooper, 432 F.2d 604, 606 n.8 (D.C. Cir. 1970).

798 Tate v. United States, 123 U.S. App. D.C. 261, 359 F.2d 245 (1966); see Williams 
v. Oklahoma City, 395 U.S. 458 (1969); Griffin v. Illinois, 351 U.S. 12 (1956); 28 
U.S.C. § 1915 (1964). For an excellent review of the law in the District of Columbia, 
see Gaskins v. United States, 265 A.2d 589 (D.C. Mun. Ct. App. 1970). See generally 
Att’y General’s Comm, on Poverty and the Administration of Federal Criminal 
Justice, Report 10-11 (1963). The U.S. Code provides that in forma pauperis appeals 
must be made in good faith and cannot be taken for frivolous reasons. 28 U.S.C. 
§ 1915 (1964); see Johnson v. United States, 132 U.S. App. D.C. 4, 5, 405 F.2d 1072, 1073 
(1968) (appeal available almost automatically if “nonfrivolous”). This requirement 
is similar to the common law requirement in some states that an indigent is not entitled 
to a transcript merely to go on a “fishing expedition.” See State v. Keeble, 427 S.W.2d 
404, 408 (Mo. 1968). The right to a trial transcript also has been extended to civil 
cases. See Lee v. Habib, 424 F.2d 891 (D.C. Cir. 1970) (Wright, J.; Leventhal & 
Robinson, JJ.).

799 See Holmes v. United States, 127 U.S. App. D.C. 332, 383 F.2d 925 (1967); Circuit 
Note: 1968-1969 Term 194 & n.759. Determination of whether there has been a “delay” 
in providing appellant with a transcript is governed by the sixth amendment guaran
tee of a speedy trial. Gross v. United States, 133 U.S. App. D.C. 94, 97, 408 F.2d 1297, 
1300 (1969).

800 See Circuit Note: 1967-1968 Term 396-97.
801 F.2d (D.C. Cir. 1970) (per curiam) (Bazelon, C.J. & Robinson, J.; Mac

Kinnon, J., dissenting). Appellant in Seegers had made a motion for release pending 
appeal, which the lower court denied. After a subsequent denial of reconsideration. 
Seegers appealed. Id. at

Appellate Review

Delay in Providing Transcripts. An indigent in a federal crim
inal case is entitled to a transcript for purposes of appeal,798 but delay 
in providing these transcripts has been a continuing problem.799 This 
term delay again was the subject of comment800 801 by the court in United 
States v. Seegers.^1 While Seegers was remanded primarily on other 
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grounds,802 the court noted that delay in providing a transcript could 
not be allowed to engender delay in releasing appellant during his ap
peal when all other prerequisites to appeal and release had been met and 
release would have been granted save for the missing transcript.803

Id. at . The lower court had not adequately considered alternatives in denying 
appellant’s release pending appeal. Id. at

803 U, at .
,'"4 422 F.2d 700 (D.C. Cir. 1970) (per curiam) (Fahy, Tamm & Robinson, JJ.).
®05 id. at 701.

Washington v. United States, 327 F.2d 793, 795 (5th Cir. 1964); 28 U.S.C. 
§ 753(b) (Supp. V, 1970).

807See Addison v. United States, 317 F.2d 808 (5th Cir. 1963), cert. denied, 316 U.S. 
905 (1964); Strauss v. United States, 311 F.2d 926 (5th Cir. 1963).

808 422 F.2d at 702, quoting Hardy v. United States, 375 U.S, 277, 280 (1964).
Soo 422 F.2d at 702; Hardy v. United States, 375 U.S. 277, 280 (1964); see Boskey, 

The Right to Counsel in Appellate Proceedings, 45 Minn. L. Rev. 783, 792-93 (1961); 
Note, Adequate Appellate Review for Indigents: A Judicial Blend of Adequate 
Transcript a?id Effective Counsel, 52 Iowa L. Rev. 902 (1967).

''’"Fairmount Glass Works v. Cub Fork Coal Co., 287 U.S. 474, 481 (1933); Railway 
Co. v. Twombly, 100 U.S. 78, 81 (1879).

‘'’’United States v. Valenti, 309 F.2d 419, 421 (7th Cir. 1962); United States v. 
Frierson. 299 F.2d 763, 767 (7th Cir.), cert, denied, 371 U.S. 963 (1963).

812 Slocum v. United States, 325 F.2d 465, 468 (8th Cir. 1963).
813 425 F.2d 552 (D.C. Cir. 1970) (MacKinnon, J.; Fahy & McGowan, JJ.).
814 Id. at 555-56. Appellants never objected to the use of this evidence at the trial.

Id. “Except in rare cases of abuse, demonstrative evidence which tends to prove a
material issue or clarify the circumstance of a crime is admissible despite its prejudicial
tendency.'’ People v. Adamson, 27 Cal. 2d 478, 486, 165 P.2d 3, 7 (1946); ree 3 J. Wig
more, Evidence 789-9! (3d cd. 1940).

In United States v. Workcuff 804 the court reversed appellant’s con
viction when the trial court reporter was inexplicably absent during an 
additional instruction to the jury.805 Although the absence of a court 
reporter806 is not reversible error per se,807 the court emphasized the im
portance of the jury’s role and the fact that neither the prosecutor nor 
counsel on appeal could fully explain what occurred during the reporter’s 
absence.808 * Thus, the court held that the defendant’s right to have plain 
errors or defects noticed is illusory if no transcript is available, especially 
when the attorney on appeal enters the case after the trial has ended.800

Appeal able Questions. Appellate courts do not review factual
determinations,810 the credibility of witnesses,811 or the weight of evi
dence.812 813 In United States v. Skinner818 the court refused to review a 
jury verdict which was based substantially on the complaining witness’ 
blackboard sketch and reenactment of the crime, nontestimonial evidence 
unavailable to the appellate court.814 * * * The court held that highly proba
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tive visual evidence reasonably capable of producing the trial court’s 
verdict is beyond its purview on appeal.815

815 425 F.2d at 556.
816 This principle has been applied in a variety of contexts. See, e.g., SEC v. 

Chenery Corp., 318 U.S. 80, 94 (1942) (administrative law); United States v. Broyles, 
423 F.2d 1299, 1306 (4th Cir. 1970); Fed. R. Civ. P. 52. See generally 5 J. Moore, 
Federal Practice 52.06 [1], at 2705 (2d ed. 1951).

817 425 F.2d 592 (D.C. Cir. 1970) (Bazelon, C.J.; Robinson & MacKinnon, JJ.).
818 The Government may appeal from criminal decisions in 11 situations specifically 

set forth in the U.S. Code. 18 U.S.C. § 3731 (Supp. V, 1970).
819 425 F.2d at 593.
820 Id. at 594.
821 28 U.S.C. § 2111 (1964); Fed. R. Crim. P. 52(a). Obviously it is extremely diffi

cult, if not impossible, to determine if “substantial rights” have been affected where 
no transcript is available covering the particular incident at issue. See United States v. 
Workuff, 422 F.2d 700, 702 (D.C. Cir. 1970) (per curiam) (Fahy, Tamm & Robinson, 
JJ.); see notes 804-09 supra and accompanying text.

822 Chapman v. California, 386 U.S. 18, 24 (1967). At least one court has suggested 
that the factors for automatic reversal of constitutional error are similar to those to be 
considered for retroactive application of decisions. See Commonwealth v. Padgett, 
428 Pa. 229, 235-36, 237 A.2d 209, 212 (1968).

823395 U.S. 250 (1969), noted in 36 Brooklyn L. Rev. 139 (1969).
824 Petitioner and three codefendants were tried and convicted for felony murder. The 

confessions of two codefendants who did not testify were introduced to implicate 
petitioner. Admitting the confession of a codefendant who docs not take the stand 
deprives a defendant of his sixth amendment right to confrontation. Bruton v. United 
States, 391 U.S. 123, 126 (1968). The Court nevertheless found the error harmless beyond 
a reasonable doubt since several eye witnesses and petitioner’s own statement placed 
him at the scene of the crime. 395 U.S. at 252-54.

In order for it to function properly, the appellate court must have 
before it the reasons for the trial court’s decision below.816 817 This informa
tion was lacking in United States v. Greely811 In Greely, the Govern
ment appealed from a pretrial order suppressing the identification testi
mony of two witnesses818 and containing only conclusory statements 
that the identifications were faulty and that the photographs used were 
unnecessarily suggestive.819 The appellate court remanded the case to 
obtain a statement of the findings of fact and conclusions of law which 
would provide it with an adequate basis for meaningful review.820

Harmless Error. Trial court error which does not affect the
“substantial rights” of the parties does not require reversal.821 However, 
before constitutional error (error by the court affecting constitutional 
rights) can be held harmless, “the court must be able to declare a belief 
that it was harmless beyond a reasonable doubt.” 822 In the recent case of 
Harrington v. California823 a closely divided Supreme Court held that 
a violation of the defendant’s sixth amendment right to confrontation824 
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was harmless beyond a reasonable doubt.825 In applying the harmless 
error test, the Court noted that such determinations must be based on 
its own reading of the record and on its determination of the probable 
impact of the error on “the minds of the average jury.”826

825 Id. at 254. Only once before had the Supreme Court held a constitutional error 
harmless. See Motes v. United States, 178 U.S. 458 (1900).

826 395 U.S. at 254. Applying this standard to the facts, the Court found that apart 
from the confessions of the two codefendants who did not take the stand, the evidence 
against petitioner consisted of direct (as opposed to circumstantial) evidence and was 
so overwhelming that the constitutional error was harmless beyond a reasonable doubt. 
Id. at 254. The majority decision, written by Mr. Justice Douglas, expressly reaffirmed 
its holding in Chapman, which changed the previous rule that constitutional error 
would be harmless if without it the result of the case would still be supported by 
overwhelming evidence. Id.; see Chapman v. California, 386 U.S. 18, 23 (1967). The 
dissent suggested, however, that the Court had retrogressed to the pre-Chapman 
“overwhelming untainted evidence” test of Harrington. 395 U.S. at 255-56 (1969) 
(Brennan, J., dissenting); see Note, Harmless Constitutional Error, 20 Stan. L. Rev. 83, 
95-98 (1967).

827 Chapman v. California, 386 U.S. 18, 23 (1967); see Gideon v. Wainwright, 372 
U.S. 335 (1963) (right to counsel); Payne v. Arkansas, 356 U.S. 560 (1958) (coerced 
confession). Prior to Chapman it was thought by most jurisdictions and commentators 
that no constitutional errors could be harmless. Chapman v. California, supra at 23 & 
n.8. It is therefore very difficult to tell which constitutional errors will be harmless, 
although one expert has suggested that constitutional errors, which affect the guilt 
determination process can never be harmless. 2 C. Antieau, Modern Constitutional 
Law ' 15:39 (1969). Also, the decision in Harrington shows that the impact on the 
tin is significant in deciding whether the constitutional error is harmless.

It has been suggested that judicial integrity and economy would be better served by 
automatic reversal for constitutional error. Chapman v. California, 386 U.S. 18, 42 
(1967) (Stewart, J., concurring); see Mause, Hartnless Constitutional Error: The Im
plications of Chapman v. California, 53 Minn. L. Rev. 519, 557 (1969).

828420 F.2d 142 (D.C. Cir. 1969) (Tamm. J.; Bazelon, C.J. & Robinson, J.).
s-\ court may not direct a verdict of guilty in a criminal case. United Brother

hood of Carpenters v. United States. 330 U.S. 395, 408 (1947); Edwards v. United 
States, 286 F.2d 681, 683 (5th Cir. 1960); see Note, Constitutionality of Directed Verdicts, 
30 La. L. Rev. 492-502 (1970); Note, Criminal Procedure—Directed Verdict of Acquittal, 
44 Tulane L. Rev. 594-98 (1970).

830 Having found reversible error, the court also raised, but did not decide, the 
question whether prosecutorial misconduct in the trial was harmless error. 420 F.2d at 
147; see notes 434-440 supra and accompanying text.

831 420 F.2d at 147.

Certain constitutional rights are so basic to a fair trial, however, that 
their infringement can never be treated as harmless error.827 828 In United 
States v. Hayward* 23 the court this term announced that a jury instruc
tion which was tantamount to a directed verdict against the defendant 
deprived him of his right to a jury trial829 and constituted reversible 
error'30 since the court could not find the error harmless beyond a rea
sonable doubt.831 The trial court had instructed the jury that, if after 
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a fair and full consideration of all the facts and circumstances it found 
that the Government had proved that appellant “was present at the time 
when and at the place where the offense charged was committed, then 
you must find the Defendant guilty832 The appellate court stated 
that such an instruction completely destroyed the jury’s role833 and 
implied that error of such a fundamental nature could never be harm
less.834

832 Id. at 143-44 (emphasis by the court).
833 Id.
834 Id. at 144. Many Supreme Court cases, while not expressly dealing with harmless 

error, have emphasized the importance of preserving the jury’s role. See, e.g., 
Whitus v. Georgia, 385 U.S. 545 (1967) (discrimination in selection of grand and petit 
jurors); Rideau v. Louisiana, 373 U.S. 723 (1963) (prejudicial pretrial publicity); Bol- 
lenbach v. United States, 326 U.S. 607 (1946) (instructions on unconstitutional pre
sumption) .

This term in Long (Anthony) v. United States the court stated in dictum that a state of 
flux in the law and a lack of guidelines for the police to follow can prevent a finding of 
harmless error. 424 F.2d 799 (D.C. Cir. 1969) (Leventhal, J.; McGowan, J.; Bazclon, 
C.J., dissenting in part). The court failed, however, to relate the connection between 
a flux in the law and the Harrington test of the probable impact on the minds of an 
average jury, and it is not readily apparent why a jury’s determination would be 
affected by changing legal standards since a jury depends on the judge for legal in
structions. See id. at 805; cf. Harrington v. California, 395 U.S. 250, 254 (1969).

835 White v. United States, 114 U.S. App. D.C. 238, 240, 314 F.2d 243, 245 
(1962); Williams v. United States, 113 U.S. App. D.C. 7, 9, 303 F.2d 772, 774, cert, 
denied, 369 U.S. 875 (1962); see notes 535 & 536 supra and accompanying text.

836 Fed. R. Crim. P. 52(b).
837 132 U.S. App. D.C. 98, 100, 405 F.2d 1368, 1370 (1968), followed in Mitchell v.

United States, F.2d , (D.C. Cir. 1970) (MacKinnon, J.; Miller & Wright, JJ.);
see Circuit Note: 1968-1969 Term 165-66.

838 United States v. Green (Kenneth), 424 F.2d 912 (D.C. Cir. 1970) (per curiam) 
(Tamm, MacKinnon & Robb, JJ.).

839 Id. at 913.
840 F.2d (D.C. Cir. 1970) (Robinson, J.; Leventhal, J.; Burger, J., not partici

pating).

Plain Error. An appropriate objection during the trial normally
is necessary to preserve a question for appeal;835 however, “[pjlain er
rors or defects affecting substantial rights may be noticed although they 
were not brought to the attention of the court.” 836 837 Last term, in Green 
v. United States™ the court ruled that two erroneous instructions deal
ing with malice in a murder case constituted reversible error. When the 
case came up on appeal again this term,838 the court ruled that a single 
erroneous instruction on malice was not plain error.839 840 The court in 
United States v. Wharton340 did find plain error which might have im
properly swayed the jury where the judge reinstructed the jury on the 
three degrees of homicide, but refused appellant’s request for reinstruc- 
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non on self-defense.841 1 his failure to repeat the self-defense instruc
tion was held reversible error.842 843

841 Id. at ; see Kotteakos v. United States, 328 U.S. 750, 767-69 (1946).
8<2 F.2d at .
843427 I'.2d 589 (D.C. Cir. 1970) (in chambers) (Bazelon, C.J.; Robb, J.; Leventhal, J., 

dissenting in part). See notes 979-91 itrfra and accompanying text.
814 The habeas corpus petitions of persons confined in a mental institution may test 

not only the validity of the initial commitment, but also the validity of his present 
detention on the grounds of present sanity. Id. at 595; see Stewart v. Overholser, 87 
U.S. App. D.C. 402, 186 F.2d 339 (1950).

^■>See 28 U.S.C. § 2243 (1964).
846427 F.2d at 593 & n.3. The Supreme Court has said that “full consideration of rhe 

merits of the new application can be avoided only if there has been an abuse of the 
w rit . . . .” Sanders v. United States, 373 U.S. 1, 17 (1963); see Fay v. Noia, 372 U.S. 391, 
438 (1963); Townsend v. Sain, 372 U.S. 293, 317 (1963). If abuse is present, the 
government bears the burden of making such abuse clear and particular in its answer, 
showing cause why the writ should not be issued. Price v. Johnson, 334 U.S. 266, 292 
(1948).

The question facing the court was the determination of a reasonable time before a 
petitioner may assert that he has recovered from his previously adjudicated insanity. 
While 20 months has been deemed sufficient for recovery, a commitment of five 
to six weeks has been said to be insufficient without some allegation of an alteration in 
the petitioner’s mental state. Stewart v. Overholser, 87 U.S. App. D.C. 402, 407, 186 F.2d 
339, 344 (1950); see Dixon v. Jacobs, 427 F.2d 589, 596 n.21 (D.C. Cir. 1970).

Other jurisdictions have not been so liberal with repetitive petitions. See In re Jones, 
260 Cal. App. 2d 906, 68 Cal. Rptr. 32 (Dist. Ct. App. 1968) (after adverse proceedings 
petitioner must wait one year before filing again—as prescribed by statute); Zzz re 
Flaherty, 85 N.Y.S.2d 353 (Sup. Ct. 1948) (13 months held to be insufficient for 
automatic redetermination of one’s sanity since court found petitioner failed to set 
forth new facts); Ex parte Gonshor, 66 Okla. Crim. 316, 92 P.2d 386 (Crim. App. 1939) 
(patient who had had hearing on his sanity four times in 25 years could not be 
presenting new issue of fact, either on his original commitment or his present mental 
state). See generally Horton v. Blalock, 282 F.2d 782 (4th Cir. 1960).

The length of time that must elapse before a patient may bring a petition for habeas 
corpus after his initial commitment has also been considered by the court. See Tatcm 
v. United States, 107 U.S. App. D.C. 230, 275 F.2d 894 (1960). The court has held that 
it will look to the particular circumstances to see if an early petition is justifiable. 
Whittaker v. Overholser, 112 U.S. App. D.C. 66, 67-68, 299 F.2d 447, 448-49 (1962). 
Section 2244 provides for limitations on successive petitions for writs of habeas corpus 
if no new grounds arc presented in later petitions. 28 U.S.C. § 2244 (Supp. V, 1970). 
Another limitation on the issuance of the writs is set forth in section 2254. 28 U.S.C. 
5 2254(b) (Supp. V, 1970) (denial where it appears that the applicant has not ex

Collateral Attack and Habeas Corpus. In Dixon v. Jacobs^2,
the court considered the scope of the district court’s discretion to dismiss 
a mental patient’s petition for habeas corpus.844 Pursuant to the filing of 
the patient’s petition, the court had issued its “show cause” order to the 
hospital in which he was confined.845 Upon receipt of the hospital’s 
answer to the show cause order, alluding to the repetitive nature of the 
petition,846 the district court dismissed appellant’s petition without com
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ment, without a hearing, and without acting on his motion for the 
appointment of counsel.847 The appellate court, however, held “that a 
petition for habeas corpus by a mental patient seeking his release on 
the ground that his present status no longer justifies commitment may 
be dismissed as repetitive only if that ground was adequately heard 
and determined adversely to the applicant in a judicial proceeding within 
six months preceding the new application.” 848 *

hausted his available state remedies). See also Becker, Collateral Post-Conviction Review 
of State and Federal Criminal Judgments on Habeas Corpus and on Section 2255 
Motions—View of a District Judge, 33 F.R.D. 452 (1963); Goodman, Use and Abuse of 
the Writ of Habeas Corpus, 7 F.R.D. 313 (1957); Developments in the Law—Federal 
Habeas Corpus, 83 Harv. L. Rev. 1038, 1148-54 (1970); Note, Proposed Reformation of 
Federal Habeas Corpus Procedure: Use of Federal Magistrates, 54 Iowa L. Rev. 1147 
(1969).

847 427 F.2d at 593-94. This circuit has held that it is “imperative that denial . . . 
[of the writ of habeas corpus] be accompanied by an expression of the reasons for the 
denial either by informal memorandum, by recitals in an order or by findings.” 1 atein v. 
United States, 107 U.S. App. D.C. 230, 232, 275 F.2d 894, 896 (1960).

848 427 F.2d at 596-97. The court also noted that, if justice so requires, petitions less 
than six months removed from a prior petition may be heard. Id. at 597 n.22.

819 427 F.2d 615 (D.C. Cir. 1970) (Bazelon, C.J.; Wright & Robinson, JJ.).
850 Id. at 617. “A prisoner in custody under sentence of a court established by Act of 

Congress claiming the right to be released upon the ground that the sentence was 
imposed in violation of the Constitution or laws of the United States, or that the court 
was without jurisdiction to impose such sentence, or that the sentence was in excess 
of the maximum authorized by law, or is otherwise subject to collateral attack may 
move the court which imposed the sentence to vacate, set aside or correct the sentence." 
28 U.S.C. § 2255 (1964).

The District of Columbia Court Reform and Criminal Procedure Act of 1970 provides 
for similar grounds and procedure for post-conviction relief from sentences rendered 
in the Superior Court. See D.C. Court Reform & Criminal Procedure Act of 1970, 
§ 210, 84 Stat. 608, to be codified as D.C. Code Ann. § 23-110. This new provision is 
almost identical to section 2255, and as under section 2255 a petition for habeas corpus 
will not be entertained if the prisoner has not made a motion for relief provided by 
the statute, or if the court has already denied him such relief, unless it appears that 
the statutory remedy is ineffective or inadequate to test the legality of his detention. 
See id.; Domer v. Smith, 422 F.2d 831 (7th Cir. 1969) (section 2255 effective to test 
indictment—essentially a challenge on jurisdictional grounds); Little v. Swenson, 282 
F. Supp. 333 (W.D. Mo. 1968) (petitioner must complete section 2255 procedure before 
court will consider his habeas corpus petition attacking sentence); 28 U.S.C. § 2255 
(1964).

851 427 F.2d at 617, quoting, 28 U.S.C. § 2255 (1964). United States v. Meyer, 417 F.2d 
1020 (8th Cir. 1969) (grounds that present only questions of law require no hearing);

In Tucker v. United States the court delineated the circumstances 
under which a district court may deny a section 2255 petition for post 
conviction relief without a hearing.850 The district court may exercise 
its discretion only if (1) “the motion and the files and records in the 
case conclusively show that the prisoner is entitled to no relief;” 851 (2) 
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where the grounds relied on for relief have previously been adequately 
adjudicated on their merits adverse to the petitioner after an adequate 
hearing;852 (3 ) where justice will not be served by reaching the merits;853

Richardson v. United States, 411 F.2d 656 (9th Cir. 1969) (applying Townsend and Noia 
criteria, court found need for a hearing); see Townsend v. Sain, 372 U.S. 293 (1963).

s’" 427 F.2d at 617. The Ninth Circuit has found that barring “some unusual circum
stances, where the question of mental competency has been adjudicated in a Section 
4244 'competency to stand trial proceeding] ... a Section 2255 collateral attack on the 
sentence based on the same ground will not ordinarily be permitted.” Hanson v. United 
States, 406 F.2d 199, 202 (9th Cir. 1969); see Wapnick v. United States, 311 F. Supp. 183 
(E.D.N.Y. 1969) (allegation of an additional fact to support same legal ground previ
ously heard and determined on the merits is not sufficient to present new legal grounds 
to the court). For a discussion and definition of legal grounds, see Sanders v. United 
States, 373 U.S. 1, 16 (1963).

A Supreme Court enunciation of new constitutional criteria relevant to petitioner’s 
conviction which has come out since his trial and appeal and prior to his present 
section 2255 motion may be reason to find that the same claims have not been heard 
properly on the merits. See United States v. Sorenson, 308 F. Supp. 1268 (E.D.N.Y. 
1970).

853 427 F.2d at 617. It is within the trial court’s discretion to determine whether the 
ends of justice will be served by reaching the merits and its determination will not be 
easily disturbed. See Arcllanes v. United States, 408 F.2d 1392 (9th Cir. 1969).

854 427 F.2d at 617; see Wong Doo v. United States, 265 U.S. 239 (1924). The 
burden is on the Government to allege and show that the petitioner deliberately 
withheld the newly asserted ground. See, e.g., Bennett v. United States, 413 F.2d 237

7th Cir. 1969); Hilbrich v. United States, 406 F.2d 850 (7th Cir.), cert, denied, 396 
U.S. 936 (1969); United States ex rel. Coffey v. Follette, 310 F. Supp. 946 (S.D.N.Y. 
1969).

855 427 F.2d at 617; see Henry v. Mississippi, 379 U.S. 443, 450-51 (1965); Develop
ments in the Law, supra note 846, at 1106-12 (1970). But see Fay v. Noia, 372 U.S. 
391 (1963) (petitioner’s failure to appeal justified where he was motivated not to 
seek appeal for fear of being rescntenced to death). The Ninth Circuit has said that 
failure to object at trial and to appeal on a fourth amendment ground was not neces
sarily an abuse of the remedy, where petitioner claimed he did not know of the 
holding in Aguilar v. Texas and therefore was unaware of the constitutional grounds 
on which to base an objection. Pineda v. Craven, 424 F.2d 369, 372 (9th Cir. 1970); 
see Aguilar v. Texas, 378 U.S. 108 (1964).

Extraordinary circumstances may justify hearing a section 2255 motion to vacate 
sentence while appeal is pending. Womack v. United States, 129 U.S. App. D.C. 407, 
408, 395 F.2d 630, 631 (1968). The exhaustion of remedies rule is not a jurisdictional 
rcouircment for the district court to hear the motion; it is prescribed only in the 
interests of an orderly administration of criminal law. Id.

"56427 F.2d at 617. The court held that earlier denials of relief without hearing 
or counsel cannot be considered a denial on the merits, and questioned whether a 
hearing without the assistance of counsel could be considered an adequate hearing. Id. 
This was not meant to apply the right to counsel to this stage of the proceedings but

(4) where successive petitions can be shown by the Government to 
constitute an abuse of the remedy;854 (5) or where the applicant has 
deliberately bypassed available review procedures.855 Finding none of 
these circumstances present in Tucker®™ the court held that the district 
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court had no discretion to dismiss the section 2255 motion without a 
hearing.* 857 858

rather to indicate that where the assistance of counsel was not available during the 
hearing, subsequent applications must be considered on the merits. Id. at 617 n.13.

The Government contended that the admissibility of a confession is not open to 
challenge on a section 2255 motion. The court held, however, that relief under this 
motion has been interpreted to be as broad as that available to state prisoners seeking 
federal habeas corpus. Therefore “trial errors of constitutional magnitude arc cognizable 
on collateral attack.” Id. at 618-19; see Kaufman v. United States, 394 U.S. 217, 222-31 
(1969); Sanders v. United States, 373 U.S. 1 (1963); Fay v. Noia, 372 U.S. 391, 409 
(1963).

857 427 F.2d at 618. But see Raines v. United States, 423 F.2d 526 (4th Cir. 1970). 
In Rainesy the Fourth Circuit was presented with the same question of when a court 
may deny a section 2255 motion without a hearing. Prompted by an interest in 
expedient disposal of the motions, the court delineated three procedures that might be 
followed: (1) summary disposition; (2) disposition on an expanded record, “a permis
sible intermediate step that may avoid the necessity for an expensive and time con
suming evidentiary hearing;” and (3) an evidentiary hearing with or without the 
petitioner present. Id. at 529-31. The court saw section 2255 motions as capable of 
being primarily disposed of on the record, or on the expanded record. Id. at 529. 
Judge Sobeloff, dissenting in part, criticized the court: “[TJhe prevailing opinion 
inverts the thrust of everything the Supreme Court has taught about the necessity for 
hearings in postconviction proceedings .... Plenary hearings arc the general rule . . . . 
However, today the majority devises exceptions that threaten to swallow the rule.” Id. 
at 534-35.

858 414 F.2d 1213 (D.C. Cir. 1969) (per curiam) (Wright & Tamm, JJ.; McGowan, J., 
not participating).

859 See note 937 infra and accompanying text.
860414 F.2d at 1214 (italics in original).
861 129 U.S. App. D.C. 314, 394 F.2d 939 (1967).
862 414 F.2d at 1214; 129 U.S. App. D.C. at 317, 394 F.2d at 942. Under the “special 

circumstances” test, a petition of habeas corpus may be filed before appeal or while 
appeal is pending. Sunal v. Large, 332 U.S. 174 (1947); see Cameron v. Mullen, 128 
U.S. App. D.C. 235, 387 F.2d 193 (1967). See also note 941 infra.

The court in Cooley v. Stone™3 approved the grant of a writ of 
habeas corpus to an applicant denied a probable cause hearing in the 
juvenile court,859 * 861 noting, however, that the district court “should ex
plore the availability of relief by way of immediate appeal to the District 
of Columbia Court of Appeals before granting habeas corpus relief.” 86< 
The court cited FuFwood v. Stone™1 in which it earlier had said that 
under ordinary circumstances the remedy of habeas corpus should be 
withheld where an effective remedy is available through appeal. In 
both cases, however, the court found that remand for the proper pro
cedure would result in excessive delay and lengthened incarceration of 
the appellant.862

Retroactive Application of Judicial Decisions. The Supreme
Court has set forth three factors which must be weighed in determining 
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w hether to give a judicial decision retroactive effect: (1) the purposes 
to be served by the new decision, (2) the extent to which law enforce
ment officials have relied on rhe old standards, and (3) the effect of 
retroactive application upon the orderly administration of justice.863 
I hese considerations must be balanced in each case where the issue of 
retroactivity is raised.864

In II oodard v. United States,366 the court of appeals decided that 
its 196. decision in Bailey v. United States,366 and the Supreme Court’s 
decision of Sinn nons v. United States361 holding that testimony given 
by a defendant at his suppression hearing was not admissible against him 
at trial, were not to be accorded retroactive effect.868 Examining the c>

8® Desist v. United States, 394 U.S. 244, 249 (1969); Stovall v. Denno, 388 U.S. 
293, 297 (1967); see Johnson v. New Jersey, 384 U.S. 719 (1966); Allison v. New Jersey, 
418 F.2d 332 (3d Cir. 1969). See generally Kitch, The Supreme Court’s Code of 
Criminal Procedure, 1969 Sup. Ct. Rev. 155, 183-94; Mishkin, The High Court, the Great 
Writ, and the Due Process of Time and Law, 79 Harv. L. Rev. 56 (1965); Note, 
Retroactivity of Constitutional Decisions, 41 Notre Dame Lawyer 206 (1965).

s’*4 The Supreme Court has recently decided several important cases on the issue of 
retroactivity. North Carolina v. Pearce, 395 U.S. 711 (1969) (double jeopardy protec
tion applied retroactively); Desist v. United States, 394 U.S. 293 (1969) (extention 
of fourth amendment to eavesdropping and wiretapping not applied retroactively); 
Fuller v. Alaska, 393 U.S. 80 (1968) (federal wiretap statute applied to the states previ- 
o.'iv not given retroactive application); Arsenault v. Massachusetts, 393 U.S. 5 (1968) 
(right to counsel at preliminary hearing applied retroactively); McConnell v. Rhay, 
393 U.S. 2 (1968) (right to counsel at sentencing applied retroactively); DeStefano v. 
Woods, 392 U.S. 631 (1968) (trial by jury under federal standards to state hearings not 
applied retroactively); Roberts v. Russell, 392 U.S. 293 (1968) (sixth amendment protec
tion against use of codefendant’s coerced confession applied retroactively); Stovall v. 
Denno, 388 U.S. 293 (1967) (right to counsel at pretrial confrontations not applied 
retroactively); Johnson v. New Jersey, 384 U.S. 719 (1966) (right to protection during 
custodial interrogation not applied retroactively); Tehan v. United States ex rel. Shott, 
382 U.S. 406 (1966) (equal protection requirement of transcripts for indigents not 
applied retroactively); Linkletter v. Walker, 381 U.S. 618 (1965) (exclusionary rule 
binding states not applied retroactively).

865429 F.2d 716 (D.C. Cir. 1970) (MacKinnon, J.; Miller, J.; Bazelon, C.J., dis
senting).

128 U.S. App. D.C. 354, 389 F.2d 305 (1967). Although the Bailey court found 
that appellant’s* fourth and fifth amendment rights had been infringed upon, it found 
rhe error harmless beyond a reasonable doubt. Id. at 360-61, 389 F.2d at 311-12. For a 
discussion of Bailey, see Circuit Note: 1967-1968 Term 373.

86’ 390 U.S. 377 (1968). Prior to Simmons and Bailey, defendants involved in sup
pression hearings were often faced with foregoing either their fourth or fifth amendment 
rights in order to secure the other. See L’nited States v. Airdo, 380 F.2d 103, 107 
7th Cir.), cert, denied, 389 U.S. 913 (1967); Connolly v. Medalie, 58 F.2d 629, 630 

(2d Cir. 1932).
868429 T.2d at 722. Appellant collaterally attacked his sentence in an in forma 

pauperis proceeding. Id. ar 717; see 28 U.S.C. § 2255 (1964); note 850 supra and 
accompanying text. A distinction is sometimes drawn between direct and collateral 
attacks in cases involving retroactive application. See Linkletter v. Walker, 381 U.S. 
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first of the Supreme Court’s factors, the court found that the purpose 
of Simmons-Bailey was to guarantee the privilege against self-incrimina
tion and freedom from unreasonable searches.869 The court held that 
neither of these considerations affect the integrity of the fact-finding 
process, a significant determinant of retroactive application.870 Examin
ing the second standard, the court noted that the prosecution had reason
ably relied upon the prior law that such testimony was admissible when 
the motion to suppress was denied.871 872 Finally, the court concluded that 
the impact on the administration of justice of granting retroactive appli
cation would be unduly adverse since an indeterminable number of final 
judicial determinations would be vulnerable to time-consuming collateral 
attack.-72 Tz Mordecai v. United States™ the court found that the 
618, 627 (1964). But see Johnson v. New Jersey, 384 U.S. 719, 732-34 (1966) (direct 
and collateral attack in cases involving Miranda issues treated the same). Although the 
distinction between direct and collateral attack was not raised in the instant case, 
it has been rejected by the Second Circuit in denying the retroactive application of 
Simmons. United States v. Hart, 407 F.2d 1087, 1090 (2d Cir.), cert. denied, 395 U.S. 
916 (1969).

869429 F.2d at 718; see United States v. Hart, 407 F.2d 1087, 1089-90 (2d Cir.), cert, 
denied, 395 U.S. 916 (1969); Stovall v. Denno, 388 U.S. 293, 298 (1967). For the distinc
tion between right to counsel in fourth and fifth amendment cases, see Tehan v. United 
States ex rel. Shott, 382 U.S. 406, 416 (1966).

870 429 F.2d at 720. Dissenting, Chief Judge Bazelon argued that the Simmons-Bailey 
rule was designed to protect the reliability of the fact-finding process. He argued by 
analogy that where one is forced to forego his privilege against self-incrimination in 
order to secure his fourth amendment rights he is making a coerced confession which 
affects the integrity of the fact-finding process. Id. at 723-24 (Bazelon, C.J., dissenting). 
Compare Jackson v. Denno, 378 U.S. 368, 376-77 (1964) 'with Murphy v. Waterfront 
Comm’n, 378 U.S. 52, 55 (1964).

871 429 F.2d at 720-22. The prosecution’s reliance was eminently reasonable since, at
the time of appellant’s trial, there was nearly unanimous agreement by all jurisdictions 
that such testimony was admissible. For a survey of case law in other circuits prior 
to Simmons, see Simmons v. United States, 390 U.S. 377, 392 n.16 (1968). The D.C. 
Circuit was in accord when Woodard was tried. See Washington v. United States, 
100 U.S. App. D.C. 99, 243 F.2d 43. cert, denied, 354 U.S. 914 (1957). The D.C. Circuit 
did change the rule before the Supreme Court’s decision in Simmons.
Bailey v. United States, 128 U.S. App. D.C. 354, 389 F.2d 305 (1967). The court also 
rejected the contention that Simmons should be applied retroactively because it was 
“foreshadowed” by earlier decisions. 429 F.2d at 721-22.

872 429 F.2d at 722; see Monroe v. United States, 288 F. Supp. 139, 142 (E.D. La. 
1968) (retroactive application of Simmons would lead to “chaos”). In another case this 
term, the court reaffirmed its holding of a prior decision that no retroactive effect will 
be given to a procedural defect in an indictment brought as a result of a “presentment 
practice” in which the grand jury presentment merely named the federal sections 
allegedly violated, leaving the specific indictment to be drafted by the United States 
Attorney. United States v. Wilson (Charles), F.2d , (DC. Cir. 1970) 
(MacKinnon, J.; Fahy & Robinson, JJ.), aff’g, Gaither v. United States, 134 U.S. App 
D.C. 154, 413 F.2d 1061, modified, 134 U.S. App. D.C. 174, 413 F.2d 1081 (1969). The 
Gaither court refused to apply its decision retroactively, although it did make an
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compelling force of the practical effects on justice outweighed other 
powerful arguments for retroactive application873 874 in denying appellant’s 
argument for retroactive application of Kent v. United States,875 The 
court held that since the appellant was no longer a juvenile, no practical 
purpose would be served by remanding the case to the juvenile court 
for reconsideration of its previous decision.876

exception on behalf of the appellants. Id. at 175, 413 F.2d at 1082. For a thorough 
discussion of Gaither, see Circuit Note: 1968-1969 Term 126-29. The court also noted 
that Ch'miel v. California has not been accorded retroactive effect in several circuits, but 
did not indicate whether the D.C. Circuit would reach the same result. United States v. 
Thweatt, F.2d , n.4 (D.C. Cir. 1970) (Tamm, J.; Leventhal & MacKinnon,
JJ.); see Chimel v. California, 395 U.S. 752 (1969).

The Supreme Court has stated that the purpose to be served by the new constitutional 
rule is the “foremost” factor to be considered in deciding whether or not to give a 
rule retroactive effect. Desist v. United States, 394 U.S. 244, 249 (1969). The court 
has often focused on rhe purpose to be served by a new rule in granting it retroactive 
effect with little or no reliance on the other two factors. See North Carolina v. 
Pearce, 395 U.S. 711, 715 n.5, 717-18 (1969); McConnell v. Rhay, 393 U.S. 2, 3-4 
(1968); Roberts v. Russell, 392 U.S. 293, 294-95 (1968).

873 421 F.2d 1133 (D.C. Cir. 1969) (Bazelon, C.J.; Leventhal, J.; Burger, J., not 
participating).

874 Id. at 1137-38; see notes 958-60 infra and accompanying text.
875 383 U.S. 541 (1966) (procedural due process necessary in juvenile cases); see notes 

955-57 infra and accompanying text.
876421 F.2d at 1138-39; see notes 962-64 infra and accompanying text.
877 From 1964 through the summer of 1967, major racial disturbances in the United 

States resulted in an estimated S500 million in damages and over 125 deaths. N.Y. Times, 
Nov. 2, 1967, at 53, col. 4. Civil disorders in general and specific disturbances are 
treated in numerous materials. See L. Berson, Case Study of a Riot: The Philadelphia 
Story (1966); J. Cohen & W. Murphy, Burn Baby Burn: The Los Angeles Race 
Riots, August 1965 (1966); T. Hayden, Rebellion in Newark (1967); H. Locke, The 
Detroit Riot of 1967 (1969); F. Shapiro & J. Sullivan, Race Riots, New York 1964 
(1964); Governor’s Comm’n on the Los Angeles Riots, Violence in the City—An 
I nd or \ Beginning? (1965); Governor’s Setfct Comm’n on Civil Disorder, State of 
New Jersey Report for \ction (1968); \vno\'i. Advisory Comm’n on Civil Dis
orders. Report (1968); Corsi, Detroit 196~: Racial Violence or Class Warfare, 45 U. Det. 
J. Urban L. 641 (1967); Symposium: Civil Disorders, 35 Brooklyn L. Rev. 349 (1969).

t'78 D.C. Code .Ann. § 22-1 122 (Supp. Ill, 1970). The statute reads in part as follows:
(a) A riot ... is a public disturbance involving an assemblage of five or 
more persons which by tumultuous and violent conduct or the threat 
thereof creates grave danger of damage or injury to property or persons.

SUBSTANTIVE OFFENSES

Riot

In response to widespread civil unrest in many large cities throughout 
the nation during the spring and summer of 1967,877 Congress passed the 
D.C. riot statute878 to provide law enforcement authorities with the 
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power to handle civil disturbances in the District of Columbia.879 Subse
quently, during the April 1968 riots in Washington,880 Charles Mat
thews was arrested for participating in a riot and convicted under that 
statute.881 His criminal activity apparently consisted of picking up a bag 
of previously looted liquor and walking on.882 883 Following his conviction, 
appellant mounted the first constitutional assault at the appellate levelS83 
on the anti-riot provision884 of the District of Columbia Crime Act of 

(b) Whoever willfully engages in a riot . . . shall be punished by imprison
ment for not more than one year or a fine of not more than $1,000, or both.
(c) Whoever willfully incites or urges other persons to engage in a riot 
shall be punished by imprisonment for not more than one year or a fine of 
not more than $1,000, or both.

879See S. Rep. No. 912, 90th Cong., 1st Sess. 25-26 (1967); Hearing on H.R. 12328, 
H.R. 12721, H.R. 12605, H.R. 12557, Before Subcomm. No. 4 of the Comm. on the 
District of Columbia, 90th Cong., 1st Sess. (1967).

880 For a comprehensive discussion of the “April Riots” see B. Gilbert, Ten Blocks 
from the White House (1968); Comment, The Response of the Washington, D. C. 
Community and Its Criminal Justice System to the April 1968 Riot, 37 Geo. Wash. L. 
Rev. 862 (1969).

881 United States v. Matthews (Charles), 419 F.2d 1177 (D.C. Cir. 1969) (McGowan, 
J.; Tamm, J.; Wright, J., dissenting); see note 878 supra. Matthews was one of roughly 
20,000 residents of the District participating in the riot. B. Gilbert, supra note 880, 
at 224. Of these, 7,444 were arrested and charged with various offenses ranging from 
disorderly conduct and curfew violations to robbery and assault. R. Dobrovir, Justice 
in Time of Crisis: The Administration of Justice in the District of Columbia 
During the Civil Disorders of April, 1968, and in Riot-Related Prosecutions 12 
(1969); see District of Columbia Comm, on the Administration of Justice under 
Emergency Conditions, Interim Report, May 25, 1968, at 6. Matthews was indicted 
for burglary in the second degree, petit larceny, and engaging in a riot in connection 
with the looting of a liquor store in the downtown area. 419 F.2d at 1178-79.

882 During his trial there was conflicting testimony about the circumstances surround
ing Matthews’ arrest. The arresting officer testified that he saw Matthews inside the 
liquor store and arrested him “at the entrance . . . crossing the threshold of the door.” 
419 F.2d at 1186. The defendant, testifying in his own defense, claimed he had been 
looking for his wife when he passed the liquor store and noticed several bags and bottles 
of liquor outside the store. He picked up a bag and was promptly arrested as he 
walked on. Id. at 1179. Matthews was acquitted of the burglary charge, implying that 
the jury believed his version of the facts; if the jury believed he had been inside the 
store, he should have been found guilty of burglary. He was, however, found guilty 
only of petit larceny and engaging in a riot. Id. at 1178.

883 The anti-riot statute had been previously challenged as void for vagueness and 
overbreadth. See United States v. Jeffries, 45 F.R.D. 110 (D.D.C. 1968). These 
contentions were rejected by Judge Gesell who felt that the statute, when viewed as a 
whole by “men of common intelligence,” was not so vague to require guessing as to its 
meaning. Moreover since those prosecuted under the statute were universally accused 
of other crimes, the court felt it clear that this criminal activity constituted the 
necessary “engaging” in a riot to avoid possible infringement in areas of free speech 
and peaceful assembly. Id. at 116.

884 See note 878 supra.
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1967,8So alleging that it violated the first amendment885 886 and the due 
process clause of the fifth amendment.887 In the alternative, appellant 
argued that the statute must be narrowly construed in order to render 
it constitutionally acceptable, and that so construed it could not en
compass his conduct.888

885 Pub. L. No. 90-226, 81 Stat. 734 (1967).
886 419 F.2d at 1186. When statutes are cloaked in vague language so as to leave 

uncertain specifically what is prohibited, or are so drawn as to sweep within their 
scope permissible behavior, they have a “chilling effect” upon exercise of first amend
ment freedoms. See Walker v. City of Birmingham, 388 U.S. 307, 344-45 (1967) 
(Brennan, J., dissenting); Keyishian v. Board of Regents, 385 U.S. 589, 601-02 (1967); 
Cox v. Louisiana, 379 U.S. 536, 551-52 (1965); Baggett v. Bullitt, 377 U.S. 360, 372-73 
(1964); Winters v. New York, 333 U.S. 507 (1948). See generally Note, The Chilling 
Effect in Constitutional Law, 69 Colum. L. Rev. 808 (1969).

887 419 F.2d at 1180. “It is established that a law fails to meet the requirements of the 
Due Process Clause if it is so vague and standardless that it leaves the public uncertain 
as to the conduct it prohibits or leaves judges and jurors free to decide, without any 
legally fixed standards, what is prohibited and what is not . . . .” Giacco v. Penn
sylvania, 382 U.S. 399, 402-03 (1966). The problems of statutory vagueness have been 
dealt with at length in the past. See Collings, Unconstitutional Uncertainty—An Ap
praisal, 40 Cornell L.Q. 195 (1955); Freund, The Use of Indefinite Terms in Statutes, 
30 Yale L.J. 437 (1921); Quarles, Same Statutory Construction Problems and Approaches 
in Criminal Law, 3 Vand. L. Rev. 531, 539-43 (1950); Note, The Void-f or-Vagueness 
Doctrine in the Supreme Court, 109 U. Pa. L. Rev. 67 (1960).

sS8 Appellant argued that his conduct in carrying off stolen property could not be 
defined as “engaging in a riot” according to section 1122(b) as defined by section 
1122'a), but could be more easily considered “willfully incitfing] or urgling] other 
persons to engage in riot” under section 1122(c). Appellant was charged with violating 
section 1122(b), but not section 1122(c). 419 F.2d at 1182-83; see note 878 supra.

889 419 F.2d at 1181.
890 “We think that the operative words of this statute carry no greater burden of 

ambiguity than is the lot of language generally. The combination in which they occur, 
and the context in which they came into being, are powerfully suggestive, even to the 
least sophisticated, of an aura of reprehensibility. It requires no uniquely sharpened 
social perceptions to know what one should—and what one should not—do when con
fronted with the incendiary conditions in the streets . . . .” Id. But see Note, Breach 
of Peace and Disorderly Conduct Laws: Void for Vagueness?, 12 FTow. L. Rev. 318 
(1966). See generally United States v. National Dairy Corp., 372 U.S. 29 (1963).

In practice. Judge McGowan’s comments appear reasonable. Since all “engaging in 
riot" prosecutions w’ere accompanied by other counts alleging looting and/or larceny, 
the rioters must have been aware of what they were doing. See United States v. 
Jeffries. 45 F.R.D. 110, 117 (D.D.C. 1968). However, the statute does not require a 
concomitant allegation of other criminal offenses. Furthermore, it is clear that all

7 ie court, in upholding the constitutionality of the conviction against 
both challenges, first determined that, in view of the legislative history 
of the provision, “[tjhere . . . [was] scant room . . . for mistaking the 
conduct contemplated by the statute.” 889 In adopting this “common 
sense” approach, Judge McGowan, speaking for the majority, felt that 
few citizens would not know a public riot when confronted with one.890
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Having found the statute sufficiently descriptive to withstand con
stitutional challenge, the court determined that appellant’s conduct so 
contributed to the “miasma of violence and destruction” as to warrant 
the finding that he was “engaging in” a riot within the congressional 
intent of section (b) of the statute.891 This determination means, at the 
very least, that looting or the taking of property already looted, regard
less of extent, is considered riotous activity within the definition of the 
statute.892 The court left unanswered the question whether all unlawful 
conduct during a disturbance is to be treated similarly.893

criminal activity perpetrated during a riot does not enlarge and perpetuate the atmos
phere of violence and tumult. It therefore becomes imperative to identify the type of 
criminal activity so peculiar in nature as to require additional sanctions. See note 892 
infra and accompanying text.

891419 F.2d at 1184; see note 878 supra. The court reasoned that it was not an 
“untenable divination” of congressional purpose to equate appellant’s larcenous behavior 
with engaging in a riot under section 1122(b) as defined by section 1122(a). Looting or 
taking goods already looted so aided, encouraged, and furthered the riot, Judge 
McGowan reasoned, that appellant could legitimately be said to have knowlingly and 
intentionally participated in the riot. 419 F.2d at 1183.

892 The law does not define a crime of “looting” since it is, in effect, burglary, which 
is itself a felony. See D.C. Code Ann. § 22-1801 (b) (Supp. Ill, 1970). The court did 
not, however, find felonious conduct necessary for engagement in a riot. Looting of a 
“secondary nature” (petit larceny, a misdemeanor) is also sufficient. 419 F.2d at 1183; 
see D.C. Code Ann. § 22-1122 (Supp. Ill, 1970). The court limited this holding to those 
felonies or misdemeanors which, “because of the peculiar dangers they create by reason 
of the special circumstances under which they are done, result in an extra dimension 
of criminality.” 419 F.2d at 1183. Judge Wright, in dissent, hypothesized that both 
littering and jaywalking could provide the foundation for riotous activity. See id. at 
1190 (Wright, J., dissenting). But see id. at 1184 n.ll.

893 See note 890 supra.
894 Judge Wright was troubled by the majority’s interpretation of the statute which 

exceeded both the common law crime of riot and most state riot laws; nevertheless, 
he found it to be barely constitutional. 419 F.2d at 1186-87 (Wright, J., dissenting); 
see id. at 1187-90; Hearings an H.R. 12328, H.R. 12605, H.R. 12721, H.R. 12557 Before 
Subcanmt. No. 4 of the Canrm. an the District of Columbia, 90th Cong., 1st Sess., App. 
at 35-64 (1967); 4 W. Blackstone, Commentaries 146.

895 419 F.2d at 1187.
896 The majority’s interpretation in Matthews required neither common purpose, 

independent criminal activity, nor violent turbulent acts, circumstances which were 
required (together or individually) in previously upheld statutes. See Rollins v. Shannon, 
292 F. Supp. 580, 590-92 (E.D. Mo. 1968); Heard v. Rizzo, 281 F. Supp. 720, 739 
(E.D. Pa.), aff’d mem., 392 U.S. 646 (1968); Landry v. Daley, 280 F. Supp. 438. 
454-55 (N.D. 111.), appeal dismissed, 399 U.S. 220 (1968).

Judge Wright, in a cogent dissent, agreed with the majority that a 
narrow interpretation of the statute was necessary to save it from the 
“vice of vagueness.” 894 He felt, however, that appellant’s conduct was 
not within the scope of the statute. 895 In view of the unprecedented 
breadth896 and possible vagueness897 of the law, and considering the
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Supreme Court’s traditional concern with the “chilling effect” such 
statutes have on first amendment freedoms,897 898 Judge Wright asserted 
that he would strictly limit the interpretation of the statutory language 
to the meaning found in ordinary dictionary definitions.899

897 See note 887 supra.
898 See note 886 supra. In addition Judge Wright found a chilling effect on the right 

to travel inherent in the statute. 419 F.2d at 1193; see Shapiro v. Thompson, 394 U.S. 
618, 629-31 (1969).

899 419 F.2d at 1195-96. Engaging in a riot would require “active and full participa
tion and involvement . . . not mere unwitting aid or encouragement.” Merriam- 
Webster New International Dictionary (3d ed. 1961), quoted by United States v. 
Matthews (Charles), 419 F.2d 1177, 1196 (D.C. Cir. 1969). Under this standard, proof that 
appellant was guilty of “violent and turbulent conduct which constitutes a breach of 
the peace and poses a clear and present danger of serious property damage or serious 
personal injury” would be required for conviction under the D.C. statute. Id.

900 26 U.S.C. §§ 4741-46, 4751-57, 4761-62 (1964). “It shall be unlawful for any 
person who is a transferee required to pay the transfer tax imposed by section 
4741(a) —(1) to acquire or otherwise obtain any marihuana without having paid such 
tax, or (2) to transport or conceal, or in any manner facilitate the transportation or 
concealment of any marihuana so acquired or obtained.” Id. § 4744(a) (1964); see 
notes 902 & 903 infra.

901 The exceptions include: (1) transfers by or under prescription of a medical 
practitioner; (2) legal exportation to foreign countries; (3) transfers to government 
officials; and (4) transfers of marijuana seeds to persons registered under section 4753. 
Registration, however, requires that under the laws of the jurisdiction in which he 
[the registrant] . . . proposes to operate, he is legally qualified or lawfully entitled to 
engaged [sic] in the activities for which registration is sought.” Treas. Reg. § 152.23 
(1970): see id. § 152.22. However, all 50 states and the District of Columbia make it a 
crime to possess marijuana. See, e.g., Cal. Health & Safety Code § 11530 (West 
1964); Pa. Stat. Ann. tit. 35, §§ 780-4(a) (1964); Uniform Narcotics Drug Act, § 2, 
9B U.L.A. (1966) (substantially adopted by 48 states and the District of Columbia). 
Therefore, it appears impossible to register. See Comment, The Marijuana Tax and the 
Privilege Against Self-Incrimination, 117 U. Pa. L. Rev. 432 n.2 (1969).

902 In any transfer of the drug, a written order form must be executed by the 
buyer, disclosing the names and addresses of both the transferor and the transferee. 
26 U.S.C. § 4742(c) (1964); Treas. Reg. 152.66-.69 (1970). The Internal Revenue 
Service is then required to retain a copy of the form and make it available to local 
law enforcement officials. 26 U.S.C. 4"42(d), 4773 (1964); see Leary v. United 
States, 395 U.S. 6, 15 (1968); Sobcloff, Tfee Marihuana Tax Act, 3 Suffolk U.L. Rev. 
101 (1968); Comment, supra note 901. Subsequent to the Court’s declaration in Leary that 
the privilege against self-incrimination is a complete defense to prosecution under 

Narcotics

Setf-Incrimination. The Marihuana Tax Act900 makes the pos
session and sale of marijuana unlawful under practically all circum
stances,901 regulating traffic in the drug through the use of a transfer tax 
provision which effectively requires a potential possessor to identify 
himself in order to comply with the law.902 This procedure raises 
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serious questions concerning the fifth amendment’s privilege against 
self-incrimination.903 904 905 906 907 908 In view of the Supreme Court’s decisions in 
Marcbette v. United States,™*  Grosso v. United States,™5 Haynes v. 
United States,™5 and, most recently, Leary v. United States,™1 the court 
of appeals this term in Otey v. United States™8 found appellant’s con
viction for possession of marijuana909 to be violative of the fifth amend

section 4744(a), the Court distinguished between the buyer and the seller. Minor v. 
United States, 396 U.S. 87, 90-94 (1969). Although the buyer is required to disclose 
the seller’s name on the order form, the Court found little reason to believe that the 
buyer would do so in view of the harsh penalties accompanying such compliance 
pursuant to state marijuana prohibitions and the absence of any federal statutory 
compulsions to do so in light of Leary. Thus, while the fifth amendment protects 
buyers from prosecution under the Marihuana Tax Act, it fails to protect sellers. Id. at 
91-93; Leary v. United States, supra; see 26 U.S.C. 4742(a), 4744(a) (1964).

903 U.S. Const, amend. V. A statute, compliance with which forces an individual to 
expose himself to a “ ‘real and appreciable’ risk of self-incrimination,” is in conflict 
with the Constitution. Leary v. United States, 395 U.S. 6, 16 (1968); Haynes v. United 
States, 390 U.S. 85 (1968); Grosso v. United States, 390 U.S. 62 (1968); see Marchette v. 
United States, 390 U.S. 39 (1968). Sections 4741 and 4742 of the Marijuana Tax Act 
require the ordinary user to identify himself, not only as a transferee of the drug, but 
also as a transferee who has not registered or paid an occupational tax under sections 
4751-53, since only the legal dealers in the drug can register and pay the $1 transfer 
tax per ounce, as opposed to $100 per ounce for unregistered dealers. 26 U.S.C.

4741-42 (1964). In addition to the loss of financial benefits accorded to registrants, 
nonregistrants run the risk of severe criminal penalties for failing to register. Id.

4744(a), 4755(a), 7237(a). It is a valid assumption, therefore, that all persons who 
can legally possess the drug under state law are registered under section 4753. It 
follows that those possessors who are both unregistered and obligated to file an order 
form belong to a select group inherently suspect of criminal activity, and consequently 
expose themselves to a real and appreciable hazard of incrimination by complying with 
the law. Leary v. United States, supra at 18.

904 390 U.S. 39 (1968) (fifth amendment provides complete defense for failure to 
register and pay occupational tax on wagers); see 26 U.S.C. § 4411-12 (1964).

905 390 U.S. 62 (1968) (fifth amendment provides complete defense for failure to pay 
an excise tax on proceeds from wagering); see 26 U.S.C. § 4401 (1964).

906 390 U.S. 85 (1968) (fifth amendment provides complete defense for possession of 
an unregistered weapon under the National Firearms Act); see 26 U.S.C. § 5851 (1964), 
as amended, (Supp. V, 1970).

907 395 U.S. 6 (1968) (fifth amendment provides complete defense for possession of 
marijuana without payment of tax); see 26 U.S.C. § 4744(a) (1964); notes 901-03 supra.

908 417 F.2d 559 (D.C. Cir. 1969) (per curiam) (Bazclon, C.J., Tamm & Leventhal, 
JJ.).

909 Appellant was arrested on a warrant charging him with unlawful possession and 
sale of marijuana. A subsequent personal search produced a small leather pouch 
containing four tablets of methedrine. A further search of appellant disclosed a 
quantity of marijuana seeds, 23 other tablets, and two vials of phenobarbital. He 
was convicted after trial without a jury of illegal possession of the marijuana seeds, and 
possession of dangerous drugs without a prescription. Id. at 560-61; see 26 U.S.C. 
§ 4744(a) (1964); D.C. Code Ann. § 33-702 (a) (4) (1967).



1971] Circuit Note: Criminal 735

ment.910 The court echoed the Leary Court's finding that “a timely and 
proper assertion of the privilege [against self-incrimination provides] a 
complete defense to prosecution under [2ó U.S.C.] § 4744(a) (2).” 911 
Although a question was raised as to the timeliness of the assertion, since 
Leary and its predecessors all were decided after appellant’s trial, a 
unanimous court could find no knowing waiver of the privilege.912

•u'Tn view of the Leary holding, the Government agreed that the exercise of the 
privilege constituted a complete defense. 417 F.2d at 561; see notes 903 & 907 supra.

911 417 F.2d at 561, quoting Leary v. United States, 395 U.S. 6, 27 (1968). Although 
the Leary Court was referring to subsection (a) (2; of the statute, the court in Otey 
saw no distinction between that section and subsection (a)(1). 417 F.2d at 561 n.4; 
see note 900 supra.

912 417 F.2d at 561. The Court in Leary noted that the privilege is best asserted at 
trial but failure to do so in this particular case would not constitute a waiver since 
at the time of the trial a similar self-incrimination attack had recently been rejected 
by the Fifth Circuit. 395 U.S. at 27; see Haynes v. United States, 339 F.2d 30 (5th Cir. 
1964), cert, denied, 380 U.S. 924 (1965).

«13 See, e.g., 21 U.S.C. §§ 174, 176(a) (1964); 26 U.S.C. §§ 4704(a), 4744(a) (1964); 
see Note, Constitutional Lavo—Federal Marijuana Statutes—An Empirical Appraisal of 
Criminal Statutory Presumptions, 19 DePaul L. Rev. 184 (1969). See generally Brosman, 
The Statutory Presumption, 5 Tul. L. Rev. 178 (1931); Chamberlain, Presumptions as 
First Aid to the District Attorney, 14 A.B.A.J. 287 (1928); Note, The Constitutionality 
of Statutory Criminal Presumptions, 34 U. Chi. L. Rev. 141 (1966).

914 See Turner v. United States, 396 U.S. 398 (1969) (cocaine and heroin); Leary v. 
United States, 395 U.S. 6 (1968) (marijuana).

Unless it is substantially assured that the presumed fact is more likely than not 
to flow from the proven fact on which it is made to depend, the presumption is 
irrational or arbitrary and hence violative of due process. Leary v. United States, 395 
U.S. 6, 32-36 (1968); see United States v. Romano, 382 U.S. 136 (1965); United States v. 
Gainey, 380 U.S. 63 (1965); Tot v. United States, 319 U.S. 463 (1943). The Leary court 
found that the application of the presumption deeming a possesssor of marijuana aware 
of its illegal importation was denial of due process. 395 U.S. at 29-53; see 21 U.S.C. 
5 176(a) (1964). The Court found that although it is permissible to infer that the 
marijuana is illegally imported, it does not follow, under the test applied, that a 
majority of marijuana possessors know that their marijuana is illegally imported. 395 
U.S. ar 39-47. Similarly, the Court in Turner found the presence of a large amount of 
legally imported cocaine in the United States, and the fact that large amounts are 
stolen sufficient to negate the inference that the cocaine was illegally imported or the 
presumption that the possessor was aware of illegal importation. Turner v. United 
States. 396 U.S. 398, 418-19 (1969); see 21 U.S C. § 174 (1964). With regard to heroin, 
however, the Turner Court found that virtually all of rhe drug is illegally imported 
and hence the presumption of knowledge of its illegal imro’-tation was constitutional. 
396 U.S. at 408-16; see 21 U.S.C. § 174 (1964); note 925 infra.

Statutory Presumptions. Several narcotics statutes incorporate
presumptions based on possession which the jury must consider in de
termining guilt or innocence.913 Recently, the constitutionality of these 
presumptions has been challenged in the Supreme Court914 under the 
due process clause of the fifth amendment.915 In Matthews (Robert) 
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v. United States*™  the Harrison Narcotics Act,916 917 which makes the 
absence of the proper stamp on a package of narcotic drugs prima facie 
evidence of a violation of the act by the possessor,918 was tested against 
this due process standard.919 Following conviction under the act,920 
defendant appealed, alleging insufficiency of the evidence.921 The court 
of appeals affirmed the conviction,922 but subsequently granted appel
lant’s petition for a rehearing,923 vacated their prior decision, reversed 
the district court decision, and remanded the case for reconsideration924 
in view of the Supreme Court’s recent ruling in Turner v. United 

916 No. 21,239 (D.C. Cir., Aug. 27, 1969) (Robinson, J.; Fahy & Leventhal, JJ.), rev'd, 
Order of May 20, 1970).

»17 26 U.S.C. §§ 4701-07, 4711-16, 4721-26, 4731-36 (1964). The Act makes it unlawful 
to “purchase, sell, dispense, or distribute narcotic drugs except in . . . or front the 
original stamped package ...Id. § 4704(a).

918 Id.
919 See U.S. Const, amend. V.
920 Pursuant to a search warrant, officers from the narcotics squad surrounded the 

premises in which appellant’s room was located. Several moments after announcing 
their presence, the police were admitted. During this waiting period, a police officer 
stationed outside at the back of the house observed appellant throw a vial of narcotics 
out the window. No. 21,239 at 2-3.

921 Appellant contended that the Government’s evidence failed to establish such 
possession of narcotics as could properly activate the statutory presumption consistent 
with due process. See notes 924 infra, 445-52 supra and accompanying text. He argued 
that his dominion over the vial was too brief to warrant an inference that he knew 
or had reason to know what it contained. No. 21,239 at 4. Moreover, he contended 
that brief possession does not “satisfy the constitutional requirement of a rational 
connection between the fact proved—the possession . . . and the fact presumed—an 
act forbidden by the statute.” Id.; see, e.g., Leary v. United States, 395 U.S. 6 (1968); 
United States v. Romano, 382 U.S. 136 (1965); Tot v. United States, 319 U.S. 463 (1943).

922 Noting that the presumption could be activated by circumstantial as well as direct 
evidence, the court determined that the various facts and circumstances surrounding 
the arrest, such as appellant’s “stalling” before allowing the police in and the existence 
of paraphernalia associated with drug use in appellant’s room, were such that a jury 
could reasonably infer that appellant’s possession was of a considerably greater duration 
and culpability than that actually viewed. No. 21,239 at 5-6.

923 See Fed. R. App. P. 40.
924 Order of May 20, 1970, at 2, rev’g Mathews (Robert) v. United States, No. 21,239 

(D.C. Cir., Aug. 27, 1969). On the basis of the evidence, it would seem improbable that 
appellant will be convicted again. Given the unavailability of the statutory presumption 
concerning purchase of improperly stamped drugs, the only remaining theory left to the 
Government would be to contend that appellant was selling, distributing, or dispensing 
the drug without the tax stamp. Under these circumstances no presumption is neces
sary. However, only one small vial was found. No. 21,239 at 3. That fact argues 
strongly against appellant’s selling, distributing, or dispensing of the drug. The Supreme 
Court in Turner already has announced that bare possession of a small quantity of 
cocaine and sugar mixture is insufficient to establish the fact that an individual was 
dispensing or distributing the drug. Turner v. United States, 396 U.S. 398, 423 (1970). 
The possession of 275 glassine bags of heroin, however, was found to be adequate 
evidence that the heroin was in the process of being distributed. Id. at 420.
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States.925 The court, sitting in chambers,926 apparently agreed with ap
pellant’s contention that the narcotic drug methadone927 is in a similar 
class with cocaine928 in that it can be produced legally in the United 
States and is widely available through legal sources,929 thereby invalidat
ing the presumption that a possessor has obtained it from an unstamped 
package.

9-3396 U.S. 398 (1970). The court in Turner dealt with the presumption that makes 
possession of narcotics without the proper tax stamp prima facie evidence of a violation 
of the statute prohibiting the purchase, sale, dispensing, or distribution of said narcotics. 
See 26 U.S.C. § 407(a) (1964). The court affirmed appellant’s conviction with regard 
to heroin on the basis of the presumption, finding no reasonable doubt that the 
possessor of heroin did not purchase it in or from an original stamped package in 
view of the fact that no lawfully manufactured or lawfully imported heroin is found 
in this country. 396 U.S. at 421-22. The court found, however, that since large amounts 
of cocaine are stolen in properly stamped packages, the possibility that appellant’s 
cocaine was either stolen from a stamped package or obtained from a stamped package 
from a thief was sufficiently real to disallow’ operation of the presumption. Id. at 
423-24; see 26 U.S.C. § 4704(a) (1964); cf. Leary v. United States, 395 U.S. 6, 32-36 
(1968).

926 Order of May 20, 1970, rev's Mathews (Robert) v. United States, No. 21,239 (D.C. 
Cir., Aug. 27, 1969).

927 The vial thrown out of appellant’s window contained “a mixture of methadone 
hydrochloride, procaine hydrochloride, quinine hydrochloride, and milk sugar.” Indict
ment, Grand Jury No. 1469-66, Criminal No. 1301-66, Mathews (Robert) v. United 
States, No. 21,239 (D.C. Cir., Aug. 27, 1969).

028 See note 925 supra. In addition to cocaine, the Supreme Court has determined 
that although it is permissible to infer that marijuana is illegally imported, it does not 
follow, under the test applied, that a majority of marijuana possessors know that their 
marijuana is illegally imported. Leary v. United States, 395 U.S. 6, 39-47 (1968).

929 Supplement to Petition for Rehearing in Light of Turner v. United States at 3-5, 
Mathews (Robert) v. United States, No. 21,239 (D.C. Cir., Aug. 27, 1969). The Govern
ment did not oppose this contention and agreed that on the basis of Ttirner the judgment 
below should be reversed. Response to Supplemental Petition for Rehearing in Light of 
Turner v. United States at 2, Mathews (Robert) v. United States, No. 21,239 (D.C. Cir., 
Aug. 27, 1969).

930 See In re Winship, 397 U.S. 358, 359 n.l (1970). Writing for the majority in 
Winship Justice Brennan stressed that, as in In re Gault, the Court was not interfering 
with the pre-judicial, post-adjudicative, and dispositional stages of the juvenile process, 
implying that these areas, as opposed to the trial stage itself, may retain the informal 
and flexible atmosphere so important in dealing with juveniles. Id. at 395; see In re 
Gault, 387 U.S. 1, 21 (1967); Circuit Note: 1967-1968 Term 426; note 934 infra; text 
accompanying note 950 infra. But see In re Winship, supra at 375-76 (Burger, C.J.,

JUVENILE PROCEEDINGS

Constitutional Protections

Historically, the interests of the accused in juvenile proceedings were 
protected, at least in theory, by that flexibility afforded by the parens 
patriae doctrine930 rather than by a rigorous application of constitutional 
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principles. Largely as a result of the Supreme Court decisions in In re 
Gault™1 and Kent v. United States,™2 however, the scope of the pro
tection available to juvenile offenders under the constitutional safeguards 
accorded to adults has been greatly increased.933 If the trend evidenced 

dissenting). This does not, however, confer upon the juvenile court a license for 
arbitrary procedure. Kent v. United States, 383 U.S. 541, 553 (1966).

Former Chief Justice Warren has warned of the consequences of granting constitu
tional safeguards at the expense of flexibility: “After all, what we are striving for is 
not merely ‘equal’ justice for juveniles. They deserve much more than being afforded 
only the privileges and protections that are applied to their elders. A niggardly and 
indiscriminate granting of concepts of justice applied to adults will stunt the growth of 
the juvenile court and handicap the progress of future generations.” Warren, Equal 
Justice for Juveniles, Juv. Ct. Judges J., Fall 1964, at 14, 16.

931 387 U.S. 1 (1967) (juvenile entitled to timely notice of charges, counsel, privilege 
against self-incrimination, confrontation, and cross-examination in juvenile court adjudi
cations of delinquency).

932 383 U.S. 541 (1966) (procedural regularity sufficient to satisfy the basic require
ments of due process and fairness required at waiver hearings).

933 In Kent, the Court for the first time dealt at length with the question of the 
rights of juveniles, prompting one commentator to describe the case as the first 
“children’s hour.” Paulsen, Kent v. United States: Constitutional Context of Juvenile 
Cases, 1966 Sup. Ct. Rev. 167; see Kent v. United States, 383 U.S. 541 (1966). The 
Court therein determined that although constitutional guarantees applicable to adults 
are not applied in juvenile court proceedings, serious questions are raised as to “whether 
actual performance measures well enough against theoretical purpose to make tolerable 
the immunity of the process from the reach of constitutional guaranties applicable to 
adults.” Kent v. United States, 383 U.S. 541, 555 (1966). Mr. Justice Fortas was more 
willing to revoke some of this immunity in view of the procedural outrages per
petrated against Gerald Gault. See In re Gault, 387 U.S. 1, 31, 34, 42 (1967). Similarly, 
the “preponderance of evidence” standard applied in many juvenile courts has been 
found incompatible with the essentials of due process and fair treatment. In re 
Winship, 397 U.S. 358 (1970); see In re Ellis, F.2d (D.C. Cir. 1970) (per 
curiam) (Tamm & Robb, JJ., Nichols, J., Ct. Cl., sitting by designation). Other courts 
have gone even further in extending constitutional protections found in the Bill of 
Rights to juveniles facing loss of liberty. See Trimble v. Stone, 187 F. Supp. 483 
(D.D.C. 1960) (recognizing bail as applicable to juveniles); In re Marsh, 40 Ill. 2d 53, 
237 N.E.2d 529 (1968) (applying ban against unreasonable search and seizure to 
juveniles); State ex rel. Shaw v. Breon, 244 Iowa 49, 55 N.W.2d 565 (1952) (recognizing 
jury trial rights of juveniles); In re Aaron D., 30 App. Div. 2d 183, 290 N.Y.S.2d 
(1968) (applying standard for waiver of Miranda warnings to juveniles); In re William 
L., 29 App. Div. 2d 182, 287 N.Y.S.2d 218 (1968) (applying higher standard for waiver 
of Miranda warnings to juveniles); People v. Fowler, 148 N.Y.S. 741 (Bronx Co. Ct.), 
rev'd on other grounds, 166 App. Div. 605, 152 N.Y.S. 261 (1914) (entitling juveniles 
to presumption of innocence). But see White v. Reid, 125 F. Supp. 647 (D.D.C. 1954) 
(denying writ of habeas corpus to juvenile awaiting transfer to suitable detention 
center); People ex rel. Weber v. Fifield, 136 Cal. App. 2d 741, 289 P.2d 303 (19^5) 
(denying jury trial right to juveniles); In re Magnuson, 110 Cal. App. 2d 73. 242 P.2d 
362 (1952) (denying juveniles right to bail); Cinque v. Bovd, 99 Conn. 70. 121 A. 678 
(1923) (denying due process rights to juveniles); State v. Fullmer. 76 Ohio Apo. 335, 
62 N.E.2d 268 (1945) (denying juvenile rieffir to bail): In re Mont, 175 Pa. Super. 
150, 130 A.2d 460 (1954) (denying speedy trial under stare constitution).
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by Gault and Kent continues, it would appear to be only a matter of 
time before juveniles will be able to invoke the full range of protections 
offered by the Bill of Rights.934

934 Prior to Kent v. United States, the Supreme Court had limited its rulings to 
procedural matters at trial. See Kent v. United States, 383 U.S. 541 (1966) (applying 
due process standards to preliminary juvenile proceedings); note 930 supra. However, 
in view of the Court’s desire to extend constitutional safeguards to pretrial stages of 
the criminal process, it is likely that the juvenile will be similarly protected so that 
the procedural safeguards at trial do not become illusory in the wake of pretrial police 
activities violative of individual liberties. The Supreme Court—1966 Term, 81 Harv. L. 
Rev. 174 (1967).

935 “(N]o Warrants shall issue, but upon probable cause, supported by Oath or 
affirmation, and particularly describing . . . the persons ... to be seized.” U.S. Const. 
amend. IV. Probable cause is usually defined as facts and circumstances known to the 
arresting officer, sufficient in themselves to warrant a reasonable man to believe the 
accused had committed or was commiting an offense. See, e.g., Beck v. Ohio, 379 U.S. 
89, 91 (1964); Henry v. United States, 361 U.S. 98, 102 (1959); Carroll v. United 
States, 267 U.S. 132, 162 (1925); see notes 1-7 supra and accompanying text.

936See, e.g., McCray v. Illinois, 386 U.S. 300 (1967); Beck v. Ohio, 379 U.S. 89 
(1964); Cormier v. United Stares, 137 A.2d 212 (D.C. Mun. Ct. App. 1957); see notes 
37-84 supra and accompanying text.

937 Fed. R. Crim. P. 5(a),(c). This inquiry, in the form of a preliminary hearing 
before a U.S. Commissioner, is to determine whether on the basis of the evidence there 
is probable cause to believe that a crime has been committed and the defendant has 
committed it. This procedure is only required for felony arrests in the District of 
Columbia since the Federal Rules of Criminal Procedure do not apply to the District 
of Columbia Court of General Sessions where most nonfederal misdemeanors in the 
District of Columbia are tried. See Fed. R. Crim. P. 54(a)(2), comment 1; Larkin v. 
United States, 144 A.2d 100 (D.C. Mun. Cr. App. 1958), rev'd on other grounds, 281 
F.2d 72 (D.C. Cir. 1960). See generally S. Orfieid, Criminal Procedure From Arrest 
to Xppeal 72-75 (1947); F. Puttkammer, Administration of Criminal Law 91-95 
(1953); Miller, The Preliminary Hearing, 15 A.B.A.J. 414-15 (1929); Note, Preliminary 
Hearing it? the Distirct of Columbia- /In Emerging Discovery Device, 56 Geo. L.J. 
191 (1967).

Tn addition to affording an arrested person the opportunity to challenge the existence 
of probable cause for detaining him. the hearing also assures that the accused’s rights 
arc explained to him, that he is informed, prior to trial, of the basis of the charges 
against him and the evidence that will comprise the case against him. Sec Fed. R. 
Crim P. 5(b).

938 See generally Dorcn & Reznick, In re Gault and the Future of Juvenile Law, 
1 Fxmtiy I..O. 1 (1967); Hawes, Gault and the District of Columbia, VI Am. U.L. 
Rfv. 1^3 (1968); I ipsitr. Due Process j Gateway to Rehabilitation in the Juvenile 
Justice System. 49 B.U.L. Rev. 62 (1969;-. Paulsen, Juvenile Courts and the Legacy of

The fourth amendment prohibits the issuance of arrest warrants in 
the absence of probable cause,935 although warrantless arrests are per
mitted under proper circumstances.936 In either instance, the Federal 
Rules of Criminal Procedure require that an inquiry into probable cause 
be made shortly after arrest in all felony cases.937 938 Following the logic 
of Gault*™  the court of appeals in Cooley v. Stone*™  extended this 
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fourth amendment protection to juvenile offenders by requiring a show
ing of probable cause by juvenile authorities to support incarceration.* 940 
T he Cooley rationale suggests that the protection of a preliminary’ 
hearing now afforded felons and juveniles may be extended in the future 
to include misdemeanants.941

’67, 43 Ind. L.J. 527 (1968); Comment, In re Gault: Children are People, 55 Calif. L. 
Rev. 1204 (1967); Comment, Beyond Gault and Whittington— The Best of Both Worlds? 
22 Miami L. Rev. 906 (1968).

939414 F.2d 1213 (D.C. Cir. 1969) (per curiam) (Wright & Tamm, JJ.; McGowan, J., 
not participating).

940 Id. at 1213-14.
941 See Lipkins v. Rodgers, HC 53-70 (D.D.C. May 6, 1970). Plaintiff in Lipkins was 

arrested on March 24, 1970 and charged with violation of a misdemeanor section of the 
Dangerous Drug Act. See D.C. Code Ann. § 702(a) (4) (1967). Trial was set for May 22, 
1970, a two month delay, to enable the Government chemist to analyze certain pills 
which the Government contended were evidence of the violation and which plaintiff 
contended were merely cold pills.

Unable to meet bond, plaintiff moved in the Court of General Sessions that he be 
given a preliminary hearing at which to challenge the only evidence, the pills, relied 
upon to incarcerate him. Plaintiff based his motion on the fourth and fifth amendments, 
citing Cooley v. Stone, 414 F.2d 1213 (D.C. Cir. 1969) (per curiam). The motion was 
denied on April 3, 1970, as was a subsequent petition for writ of habeas corpus in the 
United States District Court for the District of Columbia based upon the same legal 
theory. See Brief for Plaintiff at 10-21, Lipkins v. Rodgers, HC 53-70 (D.D.C. May 6, 
1970).

On May 12, 1970 plaintiff finally was released from custody on personal bond 
pursuant to a motion for review of bond. Prior to appeal of the dismissal of the 
habeas corpus petition, the Government entered a nolle prosequi at plaintiff’s May 22 trial 
since chemical analysis revealed that the pills were in fact cold pills and not illegal 
amphetamines. United States v. Lipkins, Crim. No. 11526-70 (D.C. Ct. Gen. Sess. 
May 22, 1970). Absent a prior determination, plaintiff unnecessarily spent 49 days in 
jail. The substantial constitutional questions raised by a practice which has this result 
clearly will be raised in the future.

942 'The D.C. Code provides that a police officer may take into custody a child: 
“(1) who is found violating a law or ordinance; or (2) who is reasonably believed to 
be a fugitive from his parents or from justice; or (3) whose surroundings are such 
as to endanger his health, morals, or safety unless immediate action is taken.” D.C. Code 
Ann. § 16-2306(c) (1967), as amended, (Supp. Ill, 1970).

943414 F.2d at 1213. The District of Columbia provides for the needed segregation of 
youthful offenders from hardened criminals through the use of the Receiving Home for 
Children. See D.C. Code Ann. § 16-2313 (1967), as amended, (Supp. Ill, 1970). Much 
of the country is not equally far-sighted. Over 93 percent of the juvenile court 
jurisdictions (serving 44.3 percent of the population) maintain no detention facilities 
other than a local jail. President’s Co.mm’n on Law Enforcement and Administration 
of Justice, Task Force Report: Juvenile Delinquency and Youth Crime 37 (1967).

Appellant in Cooley, a 16-year old suspected of participation in a 
burglary, was taken into custody942 and incarcerated at the Receiving 
Home for Children.943 At the initial hearing, counsel for the youth 
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requested and was denied a determination of probable cause.944 At a 
second hearing, following eight days of detention,945 counsel again un
successfully requested an inquiry into probable cause.946 To obtain relief, 
appellant filed a habeas corpus petition in the district court.947 Noting 
that Cooley had been imprisoned for over two weeks without the 
slightest showing as to his participation in the alleged criminal activity, 
the district court granted the writ, holding that “[n]o person can be 
lawfully held in penal custody by the state without a prompt judicial 
determination of probable cause. The Fourth Amendment so provides 
and this constitutional mandate applies to juveniles as well as adults.” 948

944 414 F.2d at 1213.
945 A child taken into custody may not be detained for a period longer than five days 

unless the court orders him detained for a further period. Note, Due Process and the 
Juvenile Offender: The Scope of In re Gault, 14 How. L.J. 150, 153, 154 (1968).

94« 414 p.2d at 1213.
947 W here the record is insufficient to determine whether there is competent evidence 

to establish probable cause for detention, a writ of habeas corpus will be granted. 
Washington v. Clemmer, 119 U.S. App. D.C. 216, 339 F.2d 715 (1964); see notes 
858-62 supra and accompanying text.

948 414 F.2d at 1213, quoting the oral ruling of the district judge.
949 Id. at 1214. Although the court did not further explain its holding, the fifth 

amendment’s prohibition against the loss of liberty without due process of law provides 
adequate grounds. Where an individual’s personal liberty has been violated, the grant 
of a writ of habeas corpus has a basis in the fifth amendment’s due process guarantee. 
See, e.g., Eisenträger v. Forrestal, 84 U.S. App. D.C. 396, 174 F.2d 961, rev'd on other 
grounds sub now., Johnson v. Eisenträger, 339 U.S. 763 (1949); Robertson v. Cameron, 
224 F. Supp. 60, 62 (D.D.C. 1963); United States v. Sobell, 142 F. Supp. 515 (S.D.N.Y. 
1956), aff'd, 242 F.2d 520 (3d Cir.), cert, denied, 355 U.S. 873 (1957).

950 See note 930 supra. Despite this reluctance, the Court willingly corrected the 
injustice perpetrated against Morris Kent during pre-trial waiver proceedings held 
without the fundamental fairness due process requires. See Kent v. United States, 383 
U.S. 541 (1966).

®51 See note 945 supra.
™~See In re Winship, 397 U.S. 358 (1970); In re Gault, 387 U.S. 1 (1967); Kent v. 

United States, 383 U.S. 541 (1966); note 930 supra.

In a per curiam opinion, the appellate court agreed completely, rest
ing its holding on both the fourth and fifth amendments.949 In so ex
tending this fundamental pretrial protection to juveniles, the court has 
gone further than the Supreme Court, which thus far has been reluctant 
to tamper with prejudicial juvenile proceedings.950 However, in view 
of the clear injustice of continued detention based on little more than 
judicial whim,951 the appellate court’s decision appears to reflect the 
same concern for individual rights manifested recently by the Supreme 
Court.952
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Waiver of Jurisdiction

Like many other aspects of criminal proceedings, waiver of jurisdic
tion from the juvenile court to the district court953 is “critically im
portant.” 954 955 Accordingly, in Kent v. United States™ the Supreme 
Court held that a juvenile facing waiver is entitled to a full hearing 
and assistance of counsel.956 The court of appeals this term was called 
upon to decide if the Kent ruling should be applied retroactively.957 958 
Confronting this question in Mordecal v. United States™ Chief Judge 
Bazelon noted that the purpose served by the standards set forth in 

953 The juvenile court exercises original and exclusive jurisdiction over all youths 
under the age of 18 taken into custody by police. D.C. Code Ann. § 11-1551 (1967). 
However, section 1553 provides that when a child 16 years of age or over is charged 
with an offense which if committed by a person 18 years of age or over is a felony, 
or when a child under 18 years of age is charged with an offense which if committed 
by a person 18 years of age or over is punishable by death or life imprisonment, a 
judge may, after full investigation, waive jurisdiction and order the child held for 
trial under the regular procedure of the court which would have jurisdiction of the 
offense if committed by a person 18 years of age or over.

The waiver of jurisdiction question will, however, become moot in the majority 
of cases on February 1, 1971, when the juvenile provisions of the District of Columbia 
Court Reform and Criminal Procedure Act of 1970 become effective. See D.C. Court 
Reorganization Act of 1970, § 121, 84 Stat. 522, to be codified as D.C. Code Ann.

16-2301 to -2348. The Act, which eliminates the juvenile court in favor of a unified 
family court, gives the family court jurisdiction over children 18 years of age or under 
unless the child is 16 years of age or older and charged with murder, forcible rape, 
burglary in the first degree, robbery while armed, or assault to commit any such 
offense, in which case the criminal court automatically assumes jurisdiction. Id. § 121, 
84 Stat. 523, to be codified as D.C. Code Ann. § 16-2301. The Act further provides 
for optional waiver of family court jurisdiction for children 15 years of age or older 
charged with felonies or children 16 years of age or older previously declared delin
quent. Id. § 121, 84 Stat. 527, to be codified as D.C. Code Ann. § 16-2307.

954 “[T]he waiver of jurisdiction is a ‘critically important’ action determining vitally 
important statutory rights of the juvenile.” Kent v. United States, 383 U.S. 541, 556 
(1966); see Black v. United States, 122 U.S. App. D.C. 393, 355 F.2d 104 (1965). For 
further examples of critically important criminal proceedings, see Smith v. Crouse, 
378 U.S. 584 (1964) (appeal); Gideon v. Wainwright, 372 U.S. 335 (1963) (trial); 
Flamilton v. Alabama, 368 U.S. 52 (1961) (arraignment).

955 383 U.S. 541 (1966).
956 id. at 557-63. For a thorough discussion of the Kent decision, see Paulsen, supra 

note 938; Schornhorst, The Waiver of Jtivenile Court Jurisdiction: Kent Revisited, 
43 Ind. L.J. 583 (1968); Comment, Criminal Offenders in the Juvenile Court: More 
Brickbats and Another Proposal, 114 U. Pa. L. Rev. 1171 (1966).

957 There are inherent problems in deciding whether any “new rule” should be retro
actively applied. See notes 863 & 864 supra and accompanying text. See generally 
Mishkin, Foreword: The High Court, the Great Writ, and the Due Process of Time 
and Law, 79 Harv. L. Rev. 56 (1965); Schwartz, Retroactivity, Reliability, and Due 
Process: A Reply to Professor Mishkin, 33 U. Chi. L. Rev. 719 (1966).

958 421 F.2d 1133 (D.C. Cir. 1969) (Bazelon, C.J.; Leventhal, J.; Burger, J., not 
participating).
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Kent provided a powerful argument for retroactive application,959 espe
cially in view of the clear foundation for such standards in prior de
cisions.960 Although criticizing the apparent lack of response in the ad
ministration of justice to the admonitions implicit in these cases,961 the 
court declined to apply Kent retroactively962 due to the impossibility

Id. at 1135-36. The court has continually stressed the need for a thorough exami
nation of the juvenile, his background, and alternative strategics for rehabilitation 
short of adult criminal treatment whenever there is a possibility of a waiver. See, e.g., 
Haziel v. United States, 131 U.S. App. D.C. 298, 404 F.2d 1275 (1968); Black v. United 
States, 122 U.S. App. D.C. 393, 355 F.2d 104 (1965); Watkins v. United States, 119 
U.S. App. D.C. 409, 343 F.2d 278 (1964). Moreover, the importance of counsel at 
various stages of criminal proceedings has led the Supreme Court to make declarations 
of the right to counsel retroactive in these areas. See Arsenault v. Massachusetts, 
393 U.S. 5 (1968) (probable cause hearing); McConnell v. Rhay, 393 U.S. 2 (1968) 

■ hearing on revocation of probation and imposition of deferred sentence); Smith v. 
Crouse, 378 U.S. 584 (1964) (appeal); Gideon v. Wainwright, 372 U.S. 335 (1963) 
trial); Hamilton v. Alabama, 368 U.S. 52 (1961) (arraignment). But see Stovall v. 

Denno, 388 U.S. 293 (1967) (refusal to apply right to counsel at line-ups retroactively); 
Johnson v. New Jersey", 384 U.S. 719 (1966) (refusal to apply right to counsel at 
interrogation retroactively).

960 421 F.2d at 1136-37; see McDaniel v. Shea, 108 U.S. App. D.C. 15, 278 F.2d 460 
1960) (assistance of counsel at probation hearing); McBridge v. Jacobs, 101 U.S. 

App. D.C. 189, 247 F.2d 595 (1957) (juvenile advised of right to counsel); D.C. Code 
Ann. § 16-2306(c) (1967), as ermended, (Supp. Ill, 1970). Appellant’s detention hearing 
was held the day following his arrest. However, since the statute does not afford 
the judge any guidelines for continuing detention, and case law in the District has 
continually stressed the inapplicability of criminal procedures and safeguards to juvenile 
proceedings, the judge’s refusal to examine probable cause is understandable. See, e.g., 
Wilhite v. United States, 108 U.S. App. D.C. 279, 281 F.2d 642 (1960); United States 
v. White, 153 F. Supp. 809, 811 (D.D.C. 1957); In re McDonald, 153 A.2d 651 (D.C. 
Mun. Ct. App. 1959).

Once the detention hearing has been held, the statutes set no further deadline for 
the initial hearing or “juvenile arraignment.” They merely authorize the continued 
detention of the child pending further order of the court. See D.C. Code Ann.

16-2306(b) (1967), as amended, (Supp. Ill, 1970). Moreover, the district court has 
found rule 5(a) of the Federal Rules of Criminal Procedure, which requires that an 
arrested person be taken before a magistrate without unnecessary delay, inapplicable 
to juveniles being detained. See Shioutakon v. District of Columbia, 98 U.S. App. D.C. 
371, 236 F.2d 666 (1956) (assistance of counsel during determination of unlawful 
activities of juveniles); United States v. White, 153 F. Supp. 809 (D.D.C. 1957). But 
tee Wilhite v. United States, 108 U.S. App. D.C. 279, 281 F.2d 642 (1960) (permitting 
waiver without a hearing); notes 937-52 supra and accompanying text.

901 421 F.2d at 1137. Given the relative infrequency of waivers (an average of 71 a 
year from 1960 through 1966), the court was not concerned with the effect of retro
activity on large numbers of convictions. Id. at 1138; cf. DeStefano v. Woods, 392 
U.S. 631, 634 (1968); Stovall v. Denno, 388 U.S. 293, 300 (1967); Johnson v. New 
Jersey, 384 U.S. 719, 731 (1966); Tchan v. United States ex rel. Shott, 382 U.S. 406, 419 
(1966).

962 This court is not alone in refusing to apply Kent retroactively. See In re Harris, 
67 Cal. 2d 876, 434 P.2d 615, 64 Cal. Rptr. 319 (1967); Smith v. Commonwealth, 412 
S.W.2d 256 (Ky. 1967); State v. Hance, 2 Md. App. 162, 233 A.2d 326 (1967). Other 
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of according appellant an adequate remedy.963 Since appellant had 
reached majority, he no longer could be tried in juvenile court if, in 
fact, the waiver had been improperly granted; therefore, no purpose 
could be served by reexamining the prior proceedings.964

courts, however, have handled the situation differently. The Washington supreme 
court has decided to remand for a determination of whether waiver was proper. If it is 
decided nunc pro tunc that the waiver was properly granted, the conviction stands; 
if the waiver was improperly granted a new trial, as an adult, is in order. In re Dil
lenburg v. Maxwell, 70 Wash. 349, 422 P.2d 783 (1967); cf. Gogley v. Peyton, 208 Va. 
679, 160 S.E.2d 746 (1968), applying Peyton v. French, 207 Va. 73, 147 S.E.2d 739 (1966). 

«6.3421 F.2d at 1139.
964 id. at 1138-39. One commentator has suggested unconditional release for persons 

whose juvenile rights are abused and which become irretrievable with the passage of 
time. Schornhorst, supra note 956. See Wilson v. Regan, 354 F.2d 45 (9th Cir. 1965).

«65 The court has been progressively expanding the rights of prisoners and mental 
patients for the past five years. See, e.g., Covington v. Harris, 136 U.S. App. D.C. 35, 
39, 45, 419 F.2d 617, 621, 627 (1969) (evidentiary requirements on appellate review of 
hospital’s internal administrative decisions); Bolton v. Harris, 130 U.S. App. D.C. 
1, 9, 11-13, 395 F.2d 642, 650, 652-54 (1968) (civil commitment procedures applied 
to those acquitted by voluntary insanity plea); Rouse v. Cameron, 125 U.S. App. D.C. 
366, 368-69, 373 F.2d 451, 453-54 (1966) (right to adequate treatment).

«66420 F.2d 607 (D.C. Cir. 1969) (Wright, J.; McGowan, J.; Miller, J., dissenting 
in part), cert. denied, 397 U.S. 1010 (1970), noted in 39 U. Cin. L. Rev. 215 (1970). 
Appellant, convicted of manslaughter and incarcerated at Lorton Reformatory since 
October 1965, was transferred to St. Elizabeth’s Hospital in March 1967 pursuant to 
section 24-302 of the D.C. Code. Under this section, if the director of the department 
of corrections believes a prisoner to be mentally ill, he can refer that prisoner to a 
psychiatrist; if the psychiatrist concurs in that belief, the director can then transfer 
the patient to a mental hospital. See D.C. Code Ann. § 24-302 (1967). There arc other 
similar federal provisions. See 18 U.S.C. § 4241 (1964) (Attorney General may transfer 
mental defectives to insane asylums); 24 U.S.C. § 211(a) (1964) (prisoners becoming 
insane in federal prisons have right to treatment).

«67 D.C. Code Ann. 21-501 to -591 (1967). Under these provisions, the rights of 
persons civilly committed to St. Elizabeth’s are protected by detailed procedures. 
These include: (1) right to appointed counsel; (2) right to jury trial; (3) right to 
periodic review of status; (4) right to free psychiatric examination if indigent contests 
hospital’s conclusion that he remains mentally ill. Id. §§ 21-543, -545, -546 (1967).

«68 420 F.2d at 610-12; see Baxstrom v. Herold, 383 U.S. 107, 1 14-15 (1966) (equal 

MENTAL HEALTH CONFINEMENTS

Commitment and Release

The court this term continued to expand the rights of prisoners and 
mental patients,965 * severely attacking the administrators of St. Eliza
beth’s Hospital for their failure to provide proper administrative pro
cedures for petitioning inmates. In Mattberws v. Hardy™ the bulk of 
the protective procedures provided in the 1964 Civil Commitment Act967 
were applied to the transfer of a prisoner to a mental hospital.968 Ap
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pellant in Matthews, a prisoner at Lorton Reformatory at the time of 
his appeal, previously had been transferred to St. Elizabeth’s and another 
mental hospital subsequent to his conviction in the district court.969 He 
petitioned the court for an injunction against any further transfer to a 
mental facility without a judicial hearing.970 In avoiding a disposition on 
mootness971 by applying the “continuing controversy” limitation,972 
the court raised the possibility of similar transfers in the future.973 In 
order to save the statute generally authorizing such transfers from con
stitutional attack,974 the court held that even after a prisoner has been 

protection requires jury determination and other civil procedures); Bolton v. Harris, 
130 U.S. App. D.C. 1, 8, 395 F.2d 642, 649 (1968) (no reason to distinguish those 
whose hospitalization is thrust on them); Cameron v. Mullen, 128 U.S. App. D.C. 235, 
243, 387 F.2d 193, 201 (1967) (invoking Baxs tremi in dictum). Contra, e.g., Darey v. 
Sandritter, 355 F.2d 22, 23 (9th Cir. 1965) (determination to transfer prisoner without 
hearing held proper exercise of discretion); Urban v. Settle, 298 F.2d 592, 593 (8th 
Cir. 1962) (prisoner has no absolute right to judicial review of transfer); Jones v. 
Pescor, 169 F.2d 853, 856 (8th Cir. 1948) (denial of hearing before transfer not violative 
of due process). The Seventh Circuit has held that equal protection is not violated when 
a mental patient committed under the Wisconsin Sex Deviate Act is afforded judicial 
review of his condition less frequently than a person civilly committed. Hill v. Burke, 
422 F.2d 1195, 1196-97 (7th Cir. 1970); see Wis. Stat. Ann. §§ 51.001, .11-.13, 959.15 
( 1967). See generally Symposium: The Right to Treatment, 57 Geo. L.J. 673 (1969); 
Ross, Commitment of the Mentally III: Problems of Law and Policy, 57 Mich. L. Rev. 
945 (1959); Note, Civil Commitment of the Mentally III: Theories and Procedures, 
79 Harv. L. Rev. 1288 (1966).

969 420 F.2d at 612 & n.18.
970 id. at 608.
wild. at 612 & n.18. Judge Miller criticized the majority’s use of the facts concerning 

the transfers since they emerged at oral argument and were not in the record. Id. at 
614 (Miller, J., dissenting in part). Judge Miller noted that there was no allegation 
that the Government threatened or contemplated sending the appellant to a mental 
hospital again and contended that a court may not enjoin a party from taking a step 
without such a showing. Id.

072 The continuing controversy limitation on the mootness doctrine holds that cases 
are not made moot by expiration of orders of brief duration capable of future repetition. 
Friend v. United States, 128 U.S. App. D.C. 323, 325, 388 F.2d 579, 581 (1967). In 
Friend the court held that review of an order revoking appellant’s conditional release 
from St. Elizabeth’s Hospital was not precluded although the District Judge had issued 
another conditional release. Id.

973 420 F.2d at 612 & n.18.
■’74 The practice of saving legislation from constitutional attack if possible without 

frustrating the statute’s purpose is a well established judicial practice. See, e.g., 
Schneider v. Smith, 390 U.S. 17, 22-27 (1968); Scales v. United Stares. 367 U.S. 203, 21 1 
4961); Ashwander v. Tennessee Valley Authority, 297 U.S. 288, 346 (1936) (Brandeis, 
J., concurring).

The court found that the purpose of section 302 was to provide adequate treatment 
to those found mentally ill. By expanding the commitment procedure to encompass 
rhe safeguards of the civil commitment procedure, this purpose is maintained. Matthews 
v. Hardy, 420 F.2d 607. 611 (D.C. Cir. 1969).
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declared mentally ill by prison authorities and their psychiatrist, he still 
is entitled to a judicial hearing, a jury trial, and effective assistance of 
counsel before he can be transferred to a mental hospital.975 The court 
rejected the Government’s contention that such a transfer was merely 
an administrative decision within the absolute discretion of the prison 
authorities.976 The court based its decision applying the procedures 
used in civil commitments to transfers of prisoners to mental hospitals 
on the guarantee of equal protection as applied to the federal govern
ment by the fifth amendment,977 rendering it unnecessary for the court 
to reach the appellant’s due process contentions.978 979

975 420 F.2d at 612 & n.16. A hearing before the Mental Health Commission is 
unnecessary due to the psychiatrist’s examination. Id. at 612 n.16. At the judicial 
hearing, the prisoner “is entitled to the same rights as to notice, counsel, cross- 
examination, etc. as are provided for in the 1964 Act.” Id. at 612; see note 967 supra.

976 420 F.2d at 610. The discretion of prison authorities must conform to paramount 
federal constitutional or statutory rights. See Johnson v. Avery, 393 U.S. 483, 486 
(1969).

977 420 F.2d at 612 & n.14; see Bolling v. Sharpe, 347 U.S. 497, 499 (1954). The court 
also found that incarceration in a mental hospital is sufficiently different from 
incarceration in a prison to require the 1964 Act’s safeguards and found no justification 
for not giving criminals the same rights as those civilly committed. This alternate 
holding was based on the court’s conclusions that: (1) the stigma attached to mental 
illness is perhaps greater than that attached to confinement in prison; (2) it is 
undesirable to impose the restrictions and routines of mental hospitals on sane 
criminals; (3) a transfer to St. Elizabeth’s could result in a longer confinement than if 
the prisoner remained at Lorton; and (4) a prisoner placed mistakenly in a mental 
hospital might suffer severe psychic and emotional harm. Id. at 610-11; see United 
States ex rel. Schuster v. Herold, 410 F.2d 1071 (2d Cir. 1969), noted in 45 N.Y.U.L. 
Rev. 158 (1970) and 118 U. Pa. L. Rev. 410 (1970); People ex rel. Cirrone v. Hoffman, 
255 App. Div. 404, 8 N.Y.S.2d 83 (1938); Seidenberg, Schuster: A Case of Justice 
Deferred, 6 Crim. L. Bull. 142 (1970).

978420 F.2d at 612 & n.14; see Comment, The Inability of Federal Courts to Cormnit 
a Person to a Hospital for the Mentally Defective Upon a Jury Finding of Not 
Guilty, 48 Marq. L. Rev. 562, 564-66 (1965). See also Darcy v. Sandritter, 355 F.2d 22, 
23 (9th Cir. 1965) (medical treatment for a prisoner is discretionary); Jones v. Pescor, 
169 F.2d 853, 856 (8th Cir. 1948) (transfer of prisoner to hospital without a hearing 
not violative of due process).

979 427 F.2d 589 (D.C. Cir. 1970) (in chambers) (Bazelon, C.J.; Robb, J.; Leventhal, 
J., concurring). The appellate was acquitted for reason of insanity of murder and 
assault with intent to commit carnal knowledge and was automatically ordered com
mitted to St. Elizabeth’s pursuant to D.C. Code Ann. § 24-301 (d) (1967).

980 Appellant sought release from confinement “primarily on the ground that he has

Habeas Corpus

In another significant extension of patient’s rights in this area, the 
court in Dixon v. Jacobs™ set a new standard for determining whether 
petitions of habeas corpus980 should be dismissed as repetitive. Appellant 



1971J Circuit Note: Criminal 747

in Dixon petitioned the district court pro se for a writ of habeas corpus. 
When ordered by the district court to show cause why the order should 
not issue, the hospital responded that the petition should be dismissed 
on the basis of petitioner’s failure to exhaust his administrative remedies.981 
The court was highly critical of the hospital’s position982 and found 
that the Government not only had failed to show that the administrative 
remedies were adequate to protect appellant’s rights,983 but also had 
failed to establish that adequate, practical remedies even existed.984 St. 
Elizabeth’s was also criticized for continuing to argue in the district 
court that patients filing habeas corpus petitions had failed to exhaust 
their administrative remedies, while conceding on appeal that the 
claimed administrative remedies might not exist.985

recovered his sanity and was no longer dangerous to hintself and others.” (footnote 
omitted) 427 F.2d at 592 & n.l; see Bolton v. Harris, 130 U.S. App. D.C. 1, 11-13, 395 
F.2d 642, 652-54 (1968); D.C. Code Ann. § 24-301 (g) (1967) (habeas corpus); id.

21-546 to -549 (1967) (examinations and review by medical authorities). The pro
visions of section 21-546 were made applicable to patients committed under section 24-301 
by Bolton v. Harris, 130 U.S. App. D.C. 1, 11-12, 395 F.2d 642, 652 (1968); see Circuit 
Note: 1967-1968 Term 424-26; Comment, Bolton v. Harris: Equal Protection in 
Insanity Proceedings, 56 Geo. L.J. 1191 (1968).

081 427 F.2d at 593-95.
^2ld. at 600-01. The civil committment provisions require an examination of a mental 

patient at least every six months to determine if further confinement is necessary. D.C. 
Code Ann. § 21-548 (1967). The court stated that this review is not a right available 
to a patient upon written request as the hospital contended, but rather the hospital’s 
statutory duty. 427 F.2d at 598-99.

983 427 F.2d at 600; cf. Noyd v. Boyd, 395 U.S. 683, 698 & n. 11 (1969).
984 427 F.2d at 597-99; see United States v. Grace & Sons, 384 U.S. 424, 429-30 (1965) 

(no need to exhaust administrative procedures if they are “inadequate”).
985 427 F.2d at 601.
98*? Jd. at 596-97. The court has never upheld the dismissal of a petition for release 

as repetitive. Id. at 596 n.21. This may be due in part to the length of time normally 
required to bring a case before it. Id. However. Dixon does not restrict the district 
court’s power to hold a plenary hearing on this issue “if it believes that the interests 
of justice would thereby be served.” Id. at 597 n.22; see Sanders v. United States, 373 
U.S. 1, 18-19 (1963). The holding in Dixon only applies to petitions for release based 
on present status. For those based on events in the past, the guidelines are set down in 
Sanders. Id. Since it was not necessary to a determination in Dixon, the court did 
nor discuss what circumstances might require a new hearing on present status in less 
than six months’ time. Dixon v. Jacobs, 427 F.2d 589, 598-99 n.32 (D.C. Cir. 1970).

The D.C. Court Reform and Criminal Procedure Act of 1970 provides that a motion 
for relief by a prisoner found not guilty' on grounds of insanity can be made at 

The court held that in the future a petition requesting release arguing 
that the prisoner’s mental status no longer justifies commitment can be 
dismissed as repetitive only if the issue was adequately heard and de
termined adversely to the petitioner in a judicial proceeding within six 
months of the new application.986 Judge Leventhal concurred987 despite 
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grave reservations about the majority’s view that the same standard for 
continued confinement for those civilly committed—“likely to injure 
himself or others” 987 988—should be applied to those criminally processed.989 
Judge Leventhal contended that the difference between this standard 
and the criminal standard of not being dangerous to himself or others 
“in the reasonable future” 990 was based on a rational distinction between 
persons constituting a “probable” source of danger and those constitut
ing merely a “possible” source of danger.991

any time after the hearing which determines that he should remain in the mental 
hospital. D.C. Court Reform & Criminal Procedure Act of 1970, § 207 (k) (2), 81 Stat. 
735, to be codified as D.C. Code Ann. § 24-301. Unless the files and records of the 
case “conclusively show that the person is entitled to no relief,” the court is required 
to hold a hearing at which the prisoner has the burden of proof. Id. § 207(k) (3), to 
be codified as D.C. Code Ann. § 24-301 (k) (3). The reviewing court is not required 
to entertain subsequent motions for relief until six months after the previous motion, 
although upon a showing of “good cause” such motions may be heard more often 
than once every six months in the court’s discretion. Id. § 207(k) (5), to be codified as 
D.C. Code Ann. § 24-301 (k) (5); see notes 843-48 supra and accompanying text.

987 Id. at 601 (Leventhal, J., concurring).
988 D.C. Code Ann. § 21-546 (1967).
989 427 F.2d at 601.
990 The D.C. Code provides that the court shall release a person acquitted on the 

ground of insanity if the court finds that he has recovered his sanity and “will not 
in the reasonable future be dangerous to himself or others.” D.C. Code Ann. 
§ 24-301(e) (1967).

991 427 F.2d at 601-04. It is obvious that release is easier to win by the civil standard. 
Compare D.C. Code Ann. § 21-546 (1967) with id. § 24-301(e); see Szasz, Hospital 
Refusal to Release Mental Patients, 9 Clev.-Mar. L. Rev. 220, 222-23 (1960); Weihofen, 
Treatment of Persons Acquitted by Reason of Insanity, 38 Texas L. Rev. 849, 865-6“ 
(1960); 4 Suffolk L. Rev. 942 (1970).

992 432 F.2d 637 (D.C. Cir. 1970) (Bazelon, C.J.; Wright, J.); see Covington v. Harris, 
136 U.S. App. D.C. 35, 419 F.2d 617 (1969); Circuit Note: 1968-1969 Term 215-16.

993 432 F.2d at 642-43. The court agreed with appellant “that the hospital records 
brought before the District Court failed to demonstrate an adequate basis for appellant's 
transfer, and that a transfer not based upon an adequate record is unlawful.” Id. at 640. 
However, since there was a suggestion that all the necessary records were not before 
the trial court, and since the court conceded that its holdings had not made it entirely 
clear that such records were a prerequisite, the case was remanded and appellant’s 
motion for summary reversal was denied. Id. However, the court did note that rhe 
records already shown in the case were clearly insufficient to support rhe transfer. 
Id. at 644.

Judicial Review of Hospital Decisions

The requirement that administrative decisions be supported by hos
pital records was recently affirmed in Williams v. Robinson^2 where 
the court additionally held that the hospital may not rely on informa
tion outside its records in seeking to justify such a decision.993 Appellant 
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in Williams was transferred to the most restrictive ward at St. Eliza
beth’s for being absent from his assignment and for allegedly robbing 
and threatening an employee of St. Elizabeth’s.994 The transfer was 
based upon an ex parte determination of the latter offense995 and ap
pellant’s attempts to exonerate himself were fruitless since no response 
was made to his request for a hearing.996

994 id. at 640.
995 Id. at 639-40.
996 Id. In his petition for habeas corpus, appellant not only challenged the pro

cedures used to transfer him, but also raised the question of adequate treatment for his 
illness. See Rouse v. Cameron, 125 U.S. App. D.C. 366, 371-73, 373 F.2d 451, 456-58 
(1966). See generally Bazelon, Rights of Mental Patients to Treatment and Remunera
tion for Institutional Work—Prior Court Decisions and Legislation, 39 Pa. Bar Ass’n Q. 
543 (1968); Symposium, supra note 968.

997 432 F.2d at 643. D.C. Code Ann. § 21-562 (1967) provides inter alia: “The 
administrator of each public hospital shall keep records detailing all medical and 
psychiatric care and treatment received by a person hospitalized for a mental illness 
and the records shall be made available, upon the person’s written authorization, to 
his attorney or personal physician.” The court specifically chided St. Elizabeth’s for 
not complying with this statute. 432 F.2d at 642-43.

998 F.2d at ; see, e.g., Dixon v. Jacobs, 427 F.2d 589, 597, 600 (D.C. Cir. 1970) 
(in chambers) (Bazelon, C.J.; Robb, J.; Leventhal, J., concurring); Covington v. Harris, 
136 U.S. App. D.C. 35, 39-40, 419 F.2d 617, 621-22 (1969); Bolton v. Harris, 130 U.S. 
App. D.C. 1, 11 n.58, 395 F.2d 642, 652 n.58 (1968); Rouse v. Cameron, 125 U.S. App. D.C. 
366, 371 n.22, 373 F.2d 451, 456 n.22 (1966). See generally R. Rock, Hospitalization 
and Discharge of the Mentally 111 214-42 (1968).

999432 F.2d at 643. Once the patient is allowed to go outside the records, the hos
pital will be granted similar latitude. Id. The hospital may keep the patient from 
going outside the records by showing that “he was afforded an opportunity to present 
evidence and argument for the record in internal hospital proceeding.” Id.

two See Henry v. United States, 361 U.S. 98, 102 (1959) ; Brincgar v. United States, 
338 U.S. 160, 173 (1948). For a survey of the percentage of cases dropped for lack 

1'he court took the administrators of St. Elizabeth’s to task for their 
inadequate handling of patients’ grievances, finding “nothing that gives 
the slightest indication that’’ mechanisms for handling such claims 
existed.997 The court once again urged the hospital to implement ade
quate mechanisms to insure that a complaining patient is given a fair 
opportunity to place facts and arguments supporting his position in the 
administrative record.998 Patients also were authorized to go outside 
hospital records to challenge a hospital decision until the administrators 
provide adequate mechanisms for internal review of decisions.999

MISCELLANEOUS

Arrest Records. Although prerequisite to a valid arrest, probable
cause in no way is equivalent to a judicial determination of guilt.1000 It 
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is widely acknowledged that many persons are arrested through no 
fault of their own.1001 The permissible limits within which law enforce
ment authorities may use arrest records therefore presents a thorny and 
recurrent problem.1002 Although no single solution has been developed, 
a general balancing of the individual’s right to privacy against the pub
lic’s interest in crime prevention has been suggested.1003

of probable cause and other reasons, see President’s Comm’n on Law Enforcement 
and Administration of Justice, The Challenge of Crime in a Free Society 8, 9 
(1967); H. Subin, Criminal Justice in a Metropolitan Court 6 (1966).

1001 See Nat’l Advisory Comm’n on Civil Disorders, Report 159 (1968); Comment, 
The Administration of Justice in the Wake of the Detroit Civil Disorder of July 1967, 
66 Mich. L. Rev. 1542, 1628-29 n.411 (1966).

1002 See Morrow v. District of Columbia, 135 U.S. App. D.C. 160, 417 F.2d 728 
(1969); note 1003 infra. The Duncan Report recommended that arrest records in which 
no conviction followed should be made available to law enforcement agencies but not 
to employers. Comm, to Investigate the Effect of Police Arrest Records on Em
ployment Opportunities in the District of Columbia, Report (1969); see Morrow v. 
District of Columbia, 135 U.S. App. D.C. 160, 173, 417 F.2d 728, 741 (1969) (likelihood 
of abuse in freely distributing records); Circuit Note: 1968-1969 Term 129-33.

1003 See, e.g., Kolb v. O’Connor, 14 Ill. App. 2d 81, 84, 142 N.E.2d 818, 821 (1957); 
Voekler v. Tyndall, 226 Ind. 43, 44, 75 N.E.2d 548, 549 (1947); State ex rel. Mavity v. 
Tyndall, 224 Ind. 364, 382-83, 66 N.E.2d 755, 762 (1947). For other cases on this 
subject, see Circuit Note: 1968-1969 Term 132 n.300. See generally Note, The Right 
of Persons Who have been Discharged or Acquitted of Criminal Charges to Compel 
the Return of Fingerprints, Photographs, and Other Police Records, 27 Temple L.Q. 
441 (1954). This term the court also resorted to the balancing test to determine the 
validity of warrantless police intrusions into private homes. Dorman v. United States,

F.2d , (D.C. Cir. 1970) (cn banc); see notes 41-58 supra and accompanying
text.

The “balancing test” has been severely criticized. See Emerson, Toward a General 
Theory of the First Amendment, 72 Yale L.J. 877, 912-14 (1963). The fourth amend
ment right to privacy has been used as one basis for the balancing test. See United 
States v. Kalish, 271 F. Supp. 968, 970 (D.P.R. 1967). An alternative approach to the 
balancing test has emphasized fir^t amendment rights, particularly where police files arc 
kept on political dissenters. See Anderson v. Sills, 106 N.J. Super. 545, 559, 256 A.2d 
298, 303 (Ch. 1969). See also Gregory v. Litton System, Inc., 39 U.S.L.W. 2049 (D.D.C. 
July 28, 1970); Ashkin, Police Dossiers and Emerging Principles of First Amendment 
Adjudication, 22 Stan. L. Rev. 196 (1970); Comment, Secret Files: Legitimate Police 
Activity or Unconstitutional Restraint on Dissent?, 58 Geo. L.J. 567 (1970).

1004 430 F.2d 486 (D.C. Cir. 1970) (Bazelon, C.J.; McGowan & Robinson, JJ.).
loon The criminal identification file, as altered following the commencement of the 

action, read as follows:

The court faced this difficult problem in Menard v. Mitchell1™*  
According to his complaint, appellant had been picked up by the police, 
held for two days without a judicial hearing on the legality of his de
tention, and finally released when the police were fully satisfied of his 
innocence. The FBI subsequently acquired appellant’s fingerprints and 
other information obtained during this detention, which it stored in its 
criminal identification files.1005
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W hile recognizing the balancing test,1006 the court found the factual 
determinations below inadequate and therefore reversed a grant of 
summary judgment for the Government.1007 Noting the deleterious 
consequences of an arrest record,1008 the court perceived at least a 
“serious question whether the Constitution can tolerate any adverse use 
of information or tangible objects obtained as the result of an unconsti
tutional arrest of the individual concerned.” 1009 It held that if the ap
pellant could show on remand that his arrest was not based upon prob
able cause, “it is difficult to find constitutional justification for its [the 
arrest’s] memorialization in the FBI’s criminal files.” 1010

Date Arrested or Received—8-10-65
Charge or Offense—459 PC Burglary
Disposition or Sentence—8-12-65—
Released-Unable to connect with any felony or misdemeanor-in ac
cordance with 849 b(l)— not deemed an arrest but detention only.

Id. at 488 n.l.
1006 See id. at 493-95.
1007 Id. at 488. The court also held that appellant’s motion for summary judgment 

was properly denied below. Appellant contended that the FBI statutory authority to 
maintain only “criminal” records in its criminal identification files, and that the 
material at issue could not be characterized as a “criminal” record in light of a 
California statute denominating appellant’s incident as merely a “detention.” See Cal. 
Penal Code 5 849(b)(1) (West Supp. 1970). The appellate court found that the facts 
shown in the motion for summary judgment did not clearly establish that appellant’s 
detention was not a criminal record within the meaning of the statute. 430 F.2d at 489-90.

1008430 F.2d at 493-94; see Hess & Le Poole, Abuse of the Record of Arrest not 
Leading to a Conviction, 13 Crime & Delinquency 494 (1967).

100 430 F.2d at 491; cf. United States v. McLeod, 385 F.2d 734 (5th Cir. 1967); 
United States v. Kalish, 271 F. Supp. 968 (D.P.R. 1967).

ioio 430 F.2d at 492. The court cited Dazis v. Mississippi, which held that finger
prints obtained as a result of an unconstitutional search and seizure are not admissible 
in state court. 394 U.S. 721, 724 (1969); see note 163 supra.

ion 430 F.2d at 492.
1012394 U.S. 165 (1969), noted in 20 Syracuse L. Rev. 1003 (1969).
10,3 Both wiretaps and electronic eavesdropping are subject to the commands of the 

Even with a valid arrest, the court suggested that relief might be 
granted by restricting the dissemination of appellant’s record, or, if 
appellant established that the FBI had knowledge of his subsequent 
exoneration, by requiring the FBI to so indicate in its files.1011 Thus, 
the court set guidelines which will govern Alenard on remand and indi
cated that law enforcement officials must show considerable justification 
to overcome the initial disposition favoring an individual’s right to 
privacy.

Electronic Surveillance. In the landmark case of Alderman v.
United States™12 the Supreme Court held that, once illegal electronic 
surveillance1013 has come to light, an aggrieved person1014 is entitled to 
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inspect all logs of illegally intercepted relevant information to assist him 
in refuting the Government’s ultimate burden1014 1015 of proving that none 
of the evidence introduced at trial was obtained by exploitation of such 
logs.1016 7 he Court in Alderman rejected the Government’s argument 
that an in camera inspection by the trial judge of all logs, to determine 
which are “arguably relevant” to the prosecution of that particular 
case, was sufficient disclosure to protect the defendant’s rights.1017

fourth amendment. See, e.g., Katz v. United States, 389 U.S. 375 (1967); Berger v. New 
York, 388 U.S. 41 (1967); Osborn v. United States, 385 U.S. 323 (1966). See generally 
Comment, Eavesdropping, Wiretapping, and the Law of Seach and Seizure—Some Impli
cations of the Katz Decision, 9 Ariz. L. Rev. 428 (1968).

Electronic surveillance usually must be conducted pursuant to a warrant. Aiderman v. 
United States, 394 U.S. 165, 175 (1969); see Katz v. United States, 389 U.S. 347, 354-57 
(1967). Due to the special nature of electronic surveillance, the general exceptions to 
the warrant requirement usually will not be applicable. Id. at 357-58; see note 39 supra. 
See generally Spritzer, Electronic Surveillance by Leave of the Magistrate: The Case in 
Opposition, 118 U. Pa. L. Rev. 169 (1969).

The recently enacted D.C. Court Reform and Criminal Procedure Act of 1970 in
cludes a section governing wiretapping and electronic eavesdropping. See D.C. Court 
Reform & Criminal Procedure Act of 1970, § 210, 84 Stat. 623, to be codified as 
D.C. Code Ann. §§ 23-541 to -556.

1014 The Court defined an aggrieved person as one who is a target or victim of the 
intrusion or the owner of premises on which the search was conducted. 394 U.S. at 
176. As a general rule, evidence illegally obtained from one codefendant is not exclud
able by others whose rights were not violated by the search. Id. at 172; see Standard 
Oil Co. v. Iowa, 408 F.2d 1171, 1174-75 (8th Cir. 1969).

Alderman may conflict with Jones v. United States, which established the general rule 
for fourth amendment standing, since all persons legally on the premises in Alderman 
were not allowed standing; however, this may indicate not a limitation of Jones, but a 
separate rule for electronic surveillances. See White & Greenspan, Standing to Object 
to Search and Seizure, 118 U. Pa. I.. Rev. 333, 365 (1970); 20 Syracuse L. Rev. 1003 
(1969); notes 68 & 80 supra. Campare Jones v. United States, 362 U.S. 257, 267 (1960) 
with Aiderman v. United States, 394 U.S. 165, 172, 176 (1969). At least one com 
mentator has suggested that electronic surveillance is inherently inconsistent with the 
first amendment. See Spritzer, supra note 1013.

1015 Once a defendant goes forward with specific evidence demonstrating taint, the 
burden of persuasion is on the Government to show that its evidence had an inde
pendent origin. 394 U.S. at 183; see The Supreme Court, 1968 Term, 83 Harv. L. Rev. 
167, 175 (1969).

1016 Id. at 183; see Wong Sun v. United States, 371 U.S. 471 (1963). Evidence will 
be inadmissible as fruit of the poisonous tree unless the Government can establish that 
it was either developed from an independent source or that the connection between the 
illegal conduct and the evidence is so attenuated as to have dissipated the taint. Id. ar 
487.

1017 394 U.S. at 182-84. The Court felt that the adversary process was the method best 
calculated to gauge the relevance of material alleged to be illegally obtained, especially 
since the accused is usually the only person sufficiently familiar with all the circum
stances to appreciate the significance of an apparently innocent chance phrase or fact. 
Id. The Court expressly accepted the prospect of litigation being dropped in cases 
where rhe Government was reluctant to acquiesce in full disclosure: rhe choice of how



1971] Circuit Note: Criminal 753

The defendant in Baker v. United States1018 had previously established 
his standing to complain of certain illegal wiretapping,1019 but was un
successful in convincing the court that he was entitled to peruse the 
entire FBI wiretapping files1020 in order to discredit the Government’s 
case. The court held that the Government had established the necessary 
independent source free of taint for all the evidence introduced in its 
case,1021 and upheld the trial court’s decision limiting the scope of Baker’s 
inquiry to cross-examination of all Government officials who had investi
gated and prepared the case1022 and who could testify “about the sources 
of all the possibly tainted information used in the prosecution.” 1023 The 
court relied on language in Alderman granting trial judges wide discre
tion,1024 and held that the defendant’s right to disclosure was adequately 
protected by the lower court’s decision requiring the Government to 
search its files for all tainted information.1025 The court also rejected 
appellant’s contention that the Government had relied on tainted evi
dence when cross-examining Baker. Although the evidence might have 
been obtained from the illegally procured transcripts, the impeaching 
statements in fact were located by the prosecution during a routine 
search of untainted file information aimed at rebutting defense counsel’s 
opening statement.1026
to handle illegally acquired evidence thus squarely rests with the Government. Id. at 
184; see 20 Syracuse L. Rev. 1003 (1969).

1018430 F.2d 499 (D.C. Cir. 1970) (Wright, J.; McGowan & Robinson, JJ-), cert, denied, 
39 U.S.L.W. 3267 (U.S. Dec. 22, 1970) (No. 757).

1019 Baker v. United States, 131 U.S. App. D.C. 7, 33, 401 F.2d 958, 984 (1968). 
\lthough not relevant to Baker’s appeal this term, Baker’s standing to complain about 

the introduction of certain evidence obtained by bugging an apartment owned by a 
friend, and frequently used by Baker could be questionable in light of Aiderman. 
See Aiderman v. United States, 394 U.S. 165, 176 (1969); White & Greenspan, supra 
note 1014, at 364.

1020430 F.2d at 501. Baker argued that Aiderman established that the Government 
could never satisfy its persuasion burden merely by testimony from government agents 
and that, therefore, he should be entitled to search through the complete government 
files on the case to determine if any evidence admitted at trial had been obtained from 
illegal taps. Id.

1921 Id. The Government sustained its burden by extensive testimony of FBI agents 
demonstrating that the initial investigation of Baker was undertaken because of publicity 
from a civil trial against him, not because of the illegal wiretaps. See id. at 500; 
United States v. Nolan, 420 F.2d 552, 555 (5th Cir. 1969); DiPiazza v. United States, 415 
F.2d 99, 106 (6th Cir. 1969), petition for cert, filed, 38 U.S.L.W. 3342 (U.S. Dec. 17, 
1969) (No. 960, 1969 Term; renumbered No. 67, 1970 Term).

1022 430 F.2d at 500-02.
1023 Id. at 500.
1024 id. at 501; see Aiderman v. United States, 394 U.S. 165, 185 (1969).
1025 430 F.2d at 501-02.
1026 Id. at 502-03. The court found that despite the prosecution’s awareness of the 

rainted information, the cross-examination of Baker was sufficiently “purged of the 
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Appellant also moved for a new trial, arguing that a related case raised a 
substantial question as to the voluntariness of an informer who permitted 
conversations between himself and appellant to be recorded.1027 In ap
proving the trial court’s conclusion that no new evidence was brought 
out at the second trial,1028 the court held that the rule in Lopez v. United, 
States™2* that a defendant may not suppress the introduction of moni
tored transcripts used to substantiate the testimony of consenting in
formers who were parties to the conversation in question is unaffected 
by subsequent Supreme Court decisions.1030 Although affirming the 
limitations placed upon the scope of Baker’s inquiry and the wide discre
tion exercised by the trial judge, the court limited Baker to its facts and 
suggested that, absent the “unusual” circumstances in Baker where taint 
was possible from only three limited sources and all persons with 
knowledge of the taps were available for exhaustive questioning, the 
full scope of Alderman protections would apply.1031 The court stated 
that better practice in electronic surveillance cases would at least require 
in camera inspection of police files by the trial judge rather than mere 
reliance on the direct testimony and questioning of governmental of
ficials and on the government’s search of its own files for tainted infor

primary taint.” Id. at 503, quoting Wong Sun v. United States, 371 U.S. 471, 488 (1963).
1027 See United States v. Jones, 292 F. Supp. 1001 (D.D.C. 1968). Appellant argued 

that Jones disclosed new evidence that the police informant who allowed his conversa
tions with Baker to be recorded was actually coerced into cooperation with the Govern
ment. 430 F.2d at 508 (app. B). The court held that the evidence could not “in any 
realistic sense be considered new.” Id. at 509 (app. B).

1028 430 F.2d at 503. The court adopted all the factual determinations and legal 
interpretations of the trial court. Id. at 500, 503. The court also set forth the trial 
court’s findings in two lengthy appendices. Id. at 504-08, (app. A) (findings regarding 
taint of evidence); 508-10 (app. B) (findings regarding new trial motion).

1029 373 U.S. 427 (1963).
1030 430 F.2d at 503; see Lopez v. United States, 373 U.S. 427, 438 40 (1963). The 

court noted that the validity of Lopez will probably be re-examined in light of the 
holding in Katz v. United States. 430 F.2d at 504 n.ll; see Katz v. United States, 389 
U.S. 347 (1967); United States v. White, 405 F.2d 838 (7th Cir.) (en banc), cert, 
granted, 394 U.S. 957 (1969) (No. 1024, 1969 Term; renumbered No. 46, 1970 Term). 
Although Hoffa v. United States held that a consenting informant cannot be considered 
a “human bug,” Baker attempted to draw the testimony offered within the Aiderman 
rule by arguing that the informant had in effect delivered a transcript of the monitored 
conversation even though the recording itself was never introduced into evidence, and 
although it could not have been admitted due to a malfunctioning of the recorder. 
430 F.2d at 503, 510 (app. B); see Hoffa v. United States, 385 U.S. 293, 300-03 (1966). 
See generally Greenwait, The Consent Problem in Wiretapping & Eavesdropping: 
Surreptitiotis Monitoring With the Consent of a Participant in a Conversation, 68 
Cot.um. L. Rf.v. 189 (1968).

1031 430 F.2d at 501-02 n.7. The court was aided in its holding by the Government’s 
ability to irrefutably “trace” all the tainted records and conclusively establish independent 
sources. Id.
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mation.1032 The court also pointed out that the defense would be per
mitted to make its own inspection of records in cases where Baker’s 
unusual circumstances are not present.1033

1032 ZJ. Noting that there were only three possible sources of tainted information in 
Baker, the court suggested that such extra protection would be necessary in cases where 
bugging is more “widespread,” when all government officials are not available for the 
extensive examination obtained in Baker, or when the evidence of independent source is 
not as “clear and convincing” as in Baker. Id.

1033 id. This option was reserved for those cases where “the trial judge, through lack of 
time or unfamiliarity with the information contained in and suggested by the materials, 
will be unable to provide the scrutiny which the Fourth Amendment exclusionary rule 
demands.” Id., quoting Aiderman v. United States, 394 U.S. 165, 184 (1969). Aiderman 
has been interpreted to accord an accused the right in most instances to examine the 
Government’s files. See The Supreme Court, 1968 Term, 83 Harv. L. Rev. 167, 171-75 
(1969); 20 Syracuse L. Rev. 1003, 1007-09 (1969).

1034 U.S. Const, art. I, 9, 10. Ex post facto laws historically include: (1) every 
law which punishes an action done before the passing of the law, which thus 
renders criminal an action which was innocent when done; (2) every law that aggra
vates a crime, or makes it greater than it was when committed; (3) every law that 
inflicts a greater punishment than the law annexed to the crime when it was com
mitted; (4) every law that alters the legal rules of evidence, and receives less probative, 
or different, testimony than the law required at the time of the commission of the 
offense in order to convict the offender. Calder v. Bull, 1 U.S. (4 Dall.) 385, 390 
(1798). See generally 1 C. Antieau, Modern Constitutional Law §§ 5:133-:141 (1969); 
Croskey, 7Te True Meaning of the Constitutional Prohibition of Ex Post Facto Laws, 
14 U. Chi. L. Rev. 539 (1947).

1035 F.2d (D.C. Cir. 1970) (MacKinnon, J.; Tamm, J.; Robb, J., concurring).
1036 The new statute, as far as is pertinent here, in addition to retaining the definition 

of burglary in the first degree, increased the minimum and maximum punishments for 
the offense. D.C. Code Ann. § 22-1801 (a) (Supp. Ill, 1970), amending id. § 22-1801 
(1967). The minimum punishment for robbery was also increased. Id. § 22-2901 (Supp. 
Ill, 1970), amending id. § 22-2901 (1967).

1037 The new amendments to the statute changed the punishment for burglary, then 
two to 15 years, to five to 30 years. Id. § 22-1801 (a) (Supp. Ill, 1970), amending id. 
§ 22-1801 (1967). The minimum punishment for robbery was increased from six 
months to two years. Id. § 22-2901 (Supp. Ill, 1970), amending id. § 22-2901 (1967).

Ex Post Facto Application of Statutes. The United States Con
stitution prohibits the passage of ex post facto laws,1034 and the court 
this term, in United States v. Casson,1™*  was presented with a rare op
portunity to decide an appellant’s contention that his conviction was 
based on what was, in effect, an ex post facto application of a new 
statute increasing the penalties for certain offenses.1036 The statute, 
which provided increased punishment for certain crimes,1037 was signed 
and endorsed by the President on December 27, 1967 at 3:05 p.m. Be
tween 10 and 11 p.m. on the same day, appellant committed a burglary 
as well as several other offenses, and subsequently was convicted and 
sentenced under the new act although receiving no harsher punishment 
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than could have been imposed under prior law.1038 Despite the fact that 
there was no provision in the new statute concerning the date of enact
ment,1039 the court relied on Burgess v. Salmon1^ and held that the bill 
became law when the President signed it.1041 Appellant’s allegation that 
the law operated in an ex post facto manner1042 because he did not have 
adequate notice of its enactment1043 was rejected by the court.1044

1038 Although Casson did not actually receive a harsher punishment than he might 
have under the prior law, mere exposure to the possibility of an increased penalty is 
violative of the ex post facto clause. See Lindsey v. Washington, 301 U.S. 397, 401 
(1937); Cummings v. Missouri, 71 U.S. (4 Wall.) 277, 326 (1866). When a statute 
repealing a statute in effect is violative of the ex post facto provision, the defendant 
may not be prosecuted under either law. Phinney v. State, 6 Crim. L. Rep. 2142 (Tenn. 
Crim. App. 1969).

1039 F.2d at . The statute merely provided: “Whoever, prior to the date of 
the enactment of this Act, commits any act or engages in any conduct which constitutes 
an offense under provision of law amended by this Act, shall be sentenced in accord
ance with the law in effect on the date he commits such acts or engages in such con
duct.” Sentence for Offenses Committed Prior to Dec. 27, 1967, in D.C. Code Ann. 
§ 22-1801 (Supp. Ill, 1970).

104097 U.S. 381 (1878). Acts of Congress become effective on the date they arc 
signed by the President. Gardner v. The Collector, 73 U.S. (6 Wall.) 499, 504 (1867); 
see Lapeyre v. United States, 84 U.S. (17 Wall.) 191 (1873). Although fractions of a 
day are normally not relevant in court, the very hour of a statute’s enactment may be 
admissible where it is necessary and available. See Combe v. Pitt, 3 Burr. 1423, 1430, 
97 Eng. Rep. 907, 911 (K.B. 1723); 1 J. Sutherland, Statutes and Statutory Con
struction §§ 1604, 1608 (1943).

toil F.2d at . Casson alleged that the bill was not signed at 3:05 p.m. as 
endorsed on the document itself, but rather at 11 p.m. as reported in the newspapers. 
In addition to not finding any such statement in the papers, the court concluded that 
the notation on the bill which was reprinted in the Statutes at Large was better evi
dence than hearsay from newspapers, since the Statutes at Large are legal evidence of 
the law. Id. at ; see 1 U.S.C. § 112 (1964). For an excellent discussion of the best 
evidence rule, see C. McCormick, Handbook of the Law of Evidence §§ 195-209 
(1954).

1042 Casson cited Griswold, Government in Ignorance of the Law—A Plea for Better 
Publication of Executive Legislation, 48 Harv. L. Rev. 198 (1934). The article, which 
deals primarily with administrative law, lends no support to appellant’s contentions. 
Indeed, it expressly repudiates his contention. Id. at 205; see 1 J. Sutherland, supra 
note 1040, at § 1607.

1043 Knowledge of public laws is presumed. Russell Co. v. United States, 261 U.S. 
514, 523 (1923). But see Electric Short Line Terminal Co. v. City of Minneapolis, 242 
Minn. 1, 64 N.W.2d 149 (1954) (no presumption about eminent domain statute affecting 
a limited number of property owners).

1044 The court took judicial notice of statutes, rules and customs which make bills 
easily available to the public. See 44 U.S.C. §§ 701-910 (1964) (publishing and dis
tributing congressional proceedings); H.R. Rep. No. 402, 90rh Cong.. 2d Scss. 420 (1968) 
(printing of bills and reports).



TABLE OF CASES

All References Are to Page Numbers

Only criminal cases in the 1969-1970 Term of the District of Columbia Circuit are 
listed. Roman page numbers indicate discussion in text or footnotes.

Page

A
Alston, United States v.............632, 633-36
Ashe, United States v.......................699-701

B
Bailey, United States v.....................683, 685
Baker v. United States.......................753-55
Barbour, United States v...........................652
Barnes v. United States............... 712, 716-18
Bosley v. United States..............609-12, 680
Bradley (Ennis) v. United States

644, 656, 659-61, 687 
Bradley (George) v. United States

656-58, 678-79
Brooks, United States v. ..669, 670, 698-99
Brown, United States v..................... 702-03
Bryant (Billie) v. United Statts 629, 711-12 
Bryant (Alack), United States v.

667-68, 689-90
Bush, United States v...........................690-91

c
Carter (Elroy), United States v.

640, 703-04 
Carter (William) v. United States. .668-69 
Casson, United States v.......................755-56
Coleman (Earl) v. United States

594, 596-97, 598-99, 712 
Comer, United States v.......................692-93
Cooley v. Stone...........................726, 739-41
Cunningham, United States v.........597, 599
Curtis, United States v............................ 599

D
Dallago v. United States.................... 649-51
Dixon v. Jacobs..............723-24, 746-48, 749
Dorman v. United States

600-06, 609, 624, 750

E
Ellis, In re .................................................738

Page.

F
FDIC, Gordon v.................................. 646-47
Forrest, United States v.................. 632, 637
Fox, United States v........................664, 690

G
Gilbert, United States v.................. 636, 661
Glenn v. United States......... 679-80, 693-94
Gordon v. FDIC.................................646-47
Greely, United States v...........628, 629, 720
Green (Alvin) v. United States....... 706-08
Green (Kenneth), United States v.

691, 722
Green (Lawrence), United States v.

653, 669
Greene, United States v.....................615-17
Grimes, United States v...................684, 701

H
Hamilton, United States v.

624-26, 628-29
Hammonds, United States v.

648-49, 664 
Hardy, Matthews v............................. 744-46

Harris v. United States...................... 644-46
Hawkins v. United States........615, 626, 627
Hayward, United States v.

656-57, 661, 721-22 
Heard (Chrisp) v. United States

639-40, 649
Heard (Willie), United States v...........694
Hinton v. United States.595-96, 641, 662-64
Hooper, United States v.........710, 772, 718

I
Issac, United States v.............................. 713

J
Jackson. United States v...................... 681
Jacobs, Dixon v............... 723-24, 746-48, 749
Johnson (Barrington) v. United States 692 
John (Clarence), United States v.

664-65, 695-97
Jones, United States v................ 656, 657-58

[ 757 ] I 
$



758 The Georgetown Law Journal [Vol. 59:588

Page

K
Kaye, United States v...............................599
Kearney, United States v...........676-78, 686
Kirby, United States v....... 620, 621, 623-24

L
Lewis, United States v.........................672-74
Long (Anthony) v. United States

615-17, 620, 627-28, 722
Long (Clinton), United States v...........621

M
McCord, United States v...........660, 684-85
McCoy, United States v.. .655, 698, 112, 713 
McIntosh, United States v.........658, 685-86
McNair, United States v.

624, 626, 654-55, 669, 670
McNeil, United States v.............612-13, 695
McPherson, United States v............... 653-54
Mahoney v. United States......................707
Marshall, United States V...598, 602, 714-15 
Matthews (Charles), United States v.

690, 730-33 
Matthews (Robert) v. United States 

662-63, 735-37
Matthews v. Hardy............................. 744-46
Menard v. Mitchell............................. 750-51
Mendoza-Acosta v. United States........629
Miller, United States v.

599, 603-06, 621-23, 710-11, 112
Mitchell, Menard v.............................. 750-51
Mitchell v. United States.. .613-14, 691,122
Mordecai v. United States.. .728-29, 742-44

N
Neal v. United States...............................639

o
Otey v. United States......................... 734-35

P
Parker, United States n.,641, 656-51, 658-59
Perkins v. United States......................607-09
Perry v. United States............................. 691
Pettyjohn v. United States. .613-14, 642-44 
Porter, United States v............................ 672
Pugh, United States v.............................. 681

Q
Queen, United States v.....................620, 713

R
Robinson, Williams v......................... 748-49
Rodgers v. United States......................... 595

Page

s
Scott v. United States........................647-48
Seegers, United States v.........637-38, 718-19
Shumate, United States v........................ 657
Simon v. United States...........656, 681, 692
Skinner, United States v.,675, 678-79, 719-20 
Spriggs v. Wilson....................................620
Stewart v. United States.........................687
Stevenson, United States v.

656-51, 659-60, 687-88 
Straite, United States v........ 708-09, 110-13
Sutton, United States v...............664, 674-75

T
Terry, United States v.

619, 624, 625, 627-38, 665, 666-68
Thweatt, United States v...............664, 729
Thomas v. United States.652-53, 658-59, 692
Thurman, United States v.......669, 670, 691
Tucker v. United States................... 724-26

U
United States v. Alston..............632, 633-36
United States v. Ashe..................... 699-701
United States v. Bailey.................... 683, 685
United States v. Barbour........................ 652
United States v. Brooks... .669, 670, 698-99
United States v. Brown...................... 702-03
United States v. Bryant (Mack)

667-68, 689-90
United States v. Bush.............. 690-91
United States v. Carter (Elroy) 640, 703-04
United States v. Casson.......... 755-56
United States v. Corner............ 692-93
United States v. Cunningham....... 597, 599
United States v. Curtis............................ 599
United States v. Forrcst.................. 632, 631
United States v. Fox...................... 664, 690
United States v. Gilbert.................. 636, 661
United States v. Greely......... 628, 629, 720
United States v. Green (Kenneth) .691, 722 
United States v. Green (Lawrence)

653, 669
United States v. Greene..............615, 616-17
United States v. Grimes................. 684, 701
United States v. Hamilton.. .624-26, 628-29
United States v. Hammonds.. .648-49, 664
United States v. Hayward

656-57, 661, 721-22
United States v. Heard (Willie)......... 694
United States v. Hooper......... 710, 112, 118
United States v. Issac.............................. 713



1971J Circuit Note: Criminal

Page

United States v. Jackson......................... 681
United States v. Johnson (Clarence)

664-65, 695-97
United States v. Jones................. 656, 657-58
United States v. Kaye...............................599
United States v. Kearney........... 676-78, 686
United States v. Kirby... .620, 621, 623-24
United States v. Lewis....................... 672-74
United States v. Long (Clinton)..........627
United States v. McCord........... 660, 684-85
United States v. McCoy.655, 698, 772, 713
United States v. McIntosh......... 658, 685-86
United States v. McNair

624, 626, 654-55, 669, 670
United States v. McNeil........... 612-13, 695
United States v. McPherson..............653-54
United States v. Marshall. .598, 602, 714-15
United States v. Matthews (Charles)

690, 730-33
United States v. Miller

599, 603-06, 621-23, 710-11
United States v. Parker.641, 656-51, 658-59
United States v. Porter.......................... 672
United States v. Pugh............................ 681
United States v. Queen...................620, 713
United States v. Seegers....... 637-38, 718-19
United States v. Shumate......................... 657
United States v. Skinner

675, 678-79, 719-20
United States v. Stevenson

656-51, 659-60, 687-88
United States v. Straite......... 708-09, 110-13
United States v. Sutton................664, 674-75
United States v. Terry

619, 624, 625, 627-28, 665, 666-68
United States v. Thweatt................664, 729
United States v. Thurman... .669, 610, 691

Page

United States v. Vereen..............671-72, 688
United States v. Weaver......................... 648
United States v. Wharton. .679, 691, 722-23
United States v. White (Charles)..........685
United States v. White (Linwood)

594, 649
United States v. Williams (Thomas)

619, 624, 625
United States v. Wilson (Charles)........728
United States v. Wilson (John) .621-23, 688
United States v. Workcuff.. .694, 719, 120
United States v. York... .615, 628, 629, 676

V
Vereen, United States v............. 671-72, 688

w
Weaver, United States v...........................648
Wharton, United States v.,679, 691, 722-23 
White (Charles), United States v.........685
White (Linwood), United States v.

594, 649 
Williams v. Robinson......................... 748-49
Williams (Robert) v. United States

630-31, 610, 691-98 
Williams (Thomas), United States v.

619, 624, 625
Wilson (Charles), United States v....... 728
Wilson (John), United States v.

621-23, 688 
Woodard v. United States..................727-28
Workcuff, United States V....694, 719, 720

Y
York, United States v.......615, 628, 629, 676
Young v. United States

594, 596, 591-99, 628





COMMENT
EMERGING RECOGNITION OF PHARMA

COLOGICAL DURESS AS A DEFENSE TO 
POSSESSION OF NARCOTICS: 
WATSON v. UNITED STATES

Since the Supreme Court’s decision in Robinson v. California1 holding 
that the eighth amendment prohibits the states from punishing an in
dividual solely for being addicted to narcotics, commentators have 
speculated that the holding logically should extend to the possession and 
use of narcotics by addicts.2 The lower courts, however, have uniformly 
interpreted Robinson to apply solely to status crimes and have refused to 
extend its prohibition to possession.3 4 In Watson v. United Statesf the 
United States Court of Appeals for the District of Columbia Circuit 
recently indicated in strong dicta that the Robinson rationale is also 
applicable to an accused addict-possessor prosecuted under the Harrison 
Narcotic and Jones-Miller Acts.

1 370 U.S. 660 (1962).
2 See, e.g., Burnett, Crisis in Narcotics—Are Existing Federal Penalties Effective?, 

10 VVm. & Mary L. Rev. 636 (1969); McMorris, Can We Punish for the Acts of Ad
diction?, 54 A.B.A.J. 1081 (1968); Neibel, Implications of Robinson v. California, 1963 
Houston L. Rev. 1; Note, Punishment of a Narcotic Addict for Crimes of Possession: 
Eighth Amendment Implications, 2 Valparaiso U.L. Rev. 316 (1968).

See, e.g., People v. Zapata, 220 Cal. App. 2d 903, 34 Cal. Rptr. 17 (1963); Castle 
v. United States, 120 U.S. App. D.C. 398, 347 F.2d 492 (1964), cert, denied, 381 U.S. 
929 (1965), cert, denied, 381 U.S. 953 (1965), rehearing denied, 382 U.S. 874 (1965), 
cert, denied, 388 U.S. 915 (1967); People v. Nettles, 34 111. 2d 52, 213 N.E.2d 536, cert, 
denied, 386 U.S. 1008 (1966).

4 No. 21,186 (D.C. Cir. July 15, 1970) (en banc), vacating and remanding for 
resentencing, No. 21,186 (D.C. Cir. Dec. 13, 1968).

5 26 U.S.C. § 4704(a) (1964) provides that: “It shall be unlawful for any person to 
purchase, sell, dispense or distribute narcotic drugs except in the original stampted 
package or from the original stamped package; and the absence of appropriate tax paid 
stamps from narcotic drugs shall be prima facie evidence of a violation of this sub
jection by the person in whose possession the same may be found.”

6 21 U.S.C. § 174 (1964) provides that:
Whoever fraudulently or knowingly imports or brings any narcotics into 
the United States or any territory under its control or jurisdiction, contrary 
to law, or receives, conceals, buys, sells, or in any manner facilitates the 
transportation, concealment, or sale of any such narcotic drug after being 
imported or brought in, knowing the same to have been imported or

Appellant Watson was convicted on two counts of possession of 
heroin5 and for concealment of the drug, knowing it to have been im
ported contrary to law.6 The principal defense raised at trial was mental

( 761 ]
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incompetence arising from Watson’s addiction to heroin. The defense 
also argued that the Robinson construction of the eighth amendment’s 
“cruel and unusual” punishment proscription applied to the conviction 
of an addict solely for possession of drugs needed to satisfy his habit.7

brought into the United States contrary to law, or conspires to commit 
any of such acts in violation of the laws of the United States, shall be 
imprisoned not less than five or more than twenty years and, in addition, 
may be fined not more than $20,000. For a second or subsequent offense 
(as determined under section 7237(c) of the Internal Revenue Code of 
1954), the offender shall be imprisoned not less than ten or more than 
forty years, and, in addition, may be fined not more than $20,000.

Whenever on trial for a violation of this section the defendant is shown 
to have or to have had possession of the narcotic drug, such possession 
shall be deemed sufficient evidence to authorize conviction unless the de
fendant explains the possession to the satisfaction of the jury.

In a technical sense, the drug addict is not convicted for mere possession. But the 
presumptions of the narcotics statutes convert possession into sufficient proof that the 
addict did “purchase, sell, dispense or distribute”, id. § 4704(a), and facilitated the con
cealment or sale of a narcotic drug “knowing the same to have been imported” 
contrary to law. Id. § 174. The Supreme Court has held that the presumptions with 
regard to certain drugs are not unreasonable. Turner v. United States, 396 U.S. 398 
(1970) (heroin); Yee Hem v. United States, 268 U.S. 178 (1925) (opium); cf. Casey 
v. United States, 276 U.S. 413 (1928) (morphine).

7 Watson v. United States, No. 21,186, at 4 (D.C. Cir., Dec. 13, 1968), citing Robinson 
v. California, 370 U.S. 660 (1962). Thirteen capsules of heroin had been found in 
appellant Watson’s possession by a police search pursuant to a warrant. Watson v. 
United States, No. 21,186, at 4, 5 (D.C. Cir., July 15, 1970) (en banc).

8 No. 21,186, at 5, citing Robinson v. California, 370 U.S. 660, 665, 666, 667-68 (1962).
9 No. 21,186; see Castle v. United States, 120 U.S. App. D.C. 398, 347 F.2d 492 (1964), 

cert, denied, 381 U.S. 929 (1965), cert, denied, 381 U.S. 953 (1965), rehearing denied, 
382 U.S. 874 (1965), cert, denied, 388 U.S. 915 (1967).

10 392 U.S. 514 (1968).
11 Id. at 524-26.
12 Watson v. United States, No. 21,186, at 6-7 (D.C. Cir., Dec. 13, 1968).
13 Id. at 6, 7.

On review, a three judge panel of the court of appeals rejected the 
contention that an addict-possessor receives immunity from conviction 
through the Robinson reading of the eighth amendment, citing language 
in Robinson that, although incarceration based solely on status is pro
hibited, prosecution of an addict for possession is not.8 Writing for the 
majority, Judge Bazelon noted that the logic of this distinction is diffi
cult to grasp, but did not feel free to contravene the Supreme Court’s 
determination.9 The court, therefore, looked to the holding in Powell v. 
Texas10 in determining that such punishment was not cruel and unusual. 
The heavy showing required by Powell precedent to establishing an al
most total absence of “free will” to refrain from the proscribed conduct11 
was found lacking by the court;12 notwithstanding appellant’s inability 
to forbear permanently from using heroin,13 the record was unclear as to 
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whether he was in an active state of physical addiction at the time of his 
arrest. In a separate opinion, Judge McGowan read Robinson to ex
tend the eighth amendment prohibition to punishment of addicts not 
engaged in trafficking,14 an interpretation not adopted by the majority 
opinion.

H/J. at 21.
15 Id. at 17.
16 Id. at 20.
17 26 U.S.C. § 7237(a) (1964) provides that a third offender under § 4704(a) “shall be 

imprisoned not less than 10 or more than 40 years . . . .” 26 U.S.C. § 7237(d) (Supp. 
V, 1970) provides that for a conviction under 21 U.S.C. § 174 or for a second or subse
quent offense under 26 U.S.C. § 4704(a) the offender may neither be paroled as pro
vided in 18 U.S.C. § 4202, nor have his sentence suspended, nor be granted probation.

18 Watson v. United States, No. 21,186 (D.C. Cir., Dec. 13, 1968). Originally intended
to prohibit “inhuman or barbarous” modes of punishment, the eighth amendment’s
scope extends to “all punishments which by their excessive length or severity are greatly
disproportioned to the offenses charged.” Weems v. United States, 217 U.S. 349, 370-71
(1910), citing O’Neil v. Vermont, 144 U.S. 323 (1892).

The Watson court delayed its en banc hearing to await the outcome of two cases
being heard by the Supreme Court. See Turner v. United States, 396 U.S. 398 (1970);
Minor v. United States, 396 U.S. 87 (1969). Charged with violating 21 U.S.C. § 174 and
26 U.S.C. 5 4704(a) (the statutes under attack in Watson), Turner argued that the 
statutory presumptions that possession of heroin and cocaine are equivalent to know
ingly receiving it and knowing it to be imported illegally violated his privilege against 
self incrimination by penalizing him for not testifying about his possession. The Supreme 
Court affirmed the conviction as to the heroin, but reversed as to the cocaine, holding 
that it is reasonable to assume that heroin is not produced in this country. 396 U.S. at 
416. The Court noted that Turner’s possession of 275 bags of heroin “clearly shows 
that Turner was more than a mere user of heroin and was engaged in the distribution 
of the drug.” Id. at 416, n.30.

The court did sustain appellant’s alternative contention that his manda
tory imprisonment for ten years without benefit of parole was cruel and 
unusual. In doing so, the court compared the punishment imposed on 
addicts with that imposed for more serious crimes and held the ten year 
minimum sentence “severe both in its length and in its callous disre
gard for appellant’s obvious need for treatment which, if successful, 
would substantially serve all the possible legitimate purposes of punish
ing him.” 15 Unwilling to engage in a piecemeal restructuring of the 
narcotic sentencing statutes in order to satisfy constitutional require
ments and doubting its authority to impose a lighter sentence, the court 
invited the parties to submit additional briefs on the issue of disposition.16

On rehearing en banc, the full court affirmed appellant’s conviction, 
but vacated its original opinion that held the ten year mandatory im
prisonment without benefit of parole17 violative of the eighth amend
ment.18 In doing so, the court relied on the fifth amendment in finding 
the provision of the Narcotic Rehabilitation Act excluding twice-con- * * 16 17 18 * * * * * * * 26 
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victed felons from treatment to constitute a denial of due process.19 
Therefore, the court remanded for resentencing and possible commit
ment of appellant under the Narcotic Rehabilitation Act of 1966.20 
Although this decision alone is without precedent, Judge McGowan’s 
majority opinion goes further, unmistakably indicating that the Robinson 
rationale should apply to possession and use cases.21 This rationale was 
not applied to Watson himself, however, in light of evidence that 
he was involved in trafficking.22

19 The two-prior-felony disqualification in Title II of the Narcotic Addict Rehabilita
tion Act of 1966 reads: “‘Eligible offender’ means any individual who is convicted 
of an offense against the United States, but does not include ... (4) an offender who 
has been convicted of a felony on two or more prior occasions.” 18 U.S.C. § 4251 (f) (4) 
(Supp. V, 1970). Ironically, both of appellant’s convictions were for violations of the 
Narcotics Statutes. One of the two possible treatment facilities for convicted addicts, 
the Federal Hospital at Lexington, Kentucky, has ceased accepting for treatment 
persons serving regular prison terms. “The hospital now accepts [only] persons who 
can qualify under the Narcotic Rehabilitations Act . . . .” Watson v. United States, 
No. 21,186 (D.C. Cir., July 15, 1970) (en banc). The court found an anomaly in the 
statute in that an addict who demonstrably had engaged in trafficking may be eligible 
for noncriminal disposition under title II, whereas a nontrafficking addict, found for the 
third time in possession of narcotics for his own use, may not. It found this possibility 
at odds with the congressional intent underlying the act and contrary to the concept 
of equal protection embodied in the due process clause of the fifth amendment. Id. at 29.

20 18 U.S.C. §§ 4251-55 (Supp. V, 1970).
21 No. 21,186, at 19-22.
22 Id. at 21. In Watson, the affidavit for a warrant by the arresting officer indicated

that the appellant had been involved in selling narcotics. Furthermore, the majority 
also felt that defendant Watson had not clearly demonstrated his addiction in order 
to successfully interpose a Robinson defense. Id. However, the limitations in Watson 
to a nontrafficking addict-possessor leaves “considerable uncertainty as to what con
stitutes trafficking.” United States v. Ashton, Crim. No. 1524-69 (D.D.C., Oct. 8, 1970) 
(Gessell, J.), 98 Wash. L. Rep. 1869, 1873 (Oct. 21, 1970). While Judge Gcssell found 
that Ashton “is an addict, that the heroin he possessed was for his own use, and that 
he is a non-trafficking possessor within the meaning of Watson” he lists three aspects 
of the dicta which need clarification; (1) a definition as to what constitutes
trafficking translated into a precise jury instruction, (2) the fifth amendment issues raised 
by the suggested trial procedures, and (3) the effect of the Watson opinion on the 
availability of adequate treatment for addicts under the Narcotic Addict Rehabilitation 
Act. Id.

23 This would not preclude an addict-seller from being exculpated by reason of in
sanity caused by his addiction. In this case, the majority felt that the insanity issue 
had been presented adequately at trial and that the conflicting expert testimony was 
properly for the jury to weigh. No. 21,186, at 15.

24 Id. at 21. In supplemental briefs, appellant and appellee questioned whether Congress

Judge McGowan’s opinion indicates the court’s willingness to enter
tain eighth amendment challenges from a nontrafficking addict possessing 
drugs for his own use.23 The majority reasoned that nontrafficking addict
possessors might alternatively assert either that Congress did not intend 
the statutes to apply to them24 or that the eighth amendment prohibits 19 20 21 22 23 24
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punishment for mere possession.25 The decision also indicates that these 
issues should be raised in a pretrial motion to dismiss the indictment.26

The Dilemma Posed by Robinson and Powell. Despite an ex
hortation from Chief Judge Bazelon,27 the majority in Watson refused 
intended to punish the nontrafficking addict at all. The Government relied chiefly 
upon the legislative history of the Narcotic Control Act of 1956, in particular H.R. 
Rep. No. 2388, 84th Cong., 2d Sess. (1956), as “clearly indicat[ing] Congress’ attempt 
to establish a uniform sentencing system for narcotic violators.” 21 U.S.C. § 174 (1964); 
Supplemental Brief for Appellee at 2, Watson v. United States, No. 21,186 (D.C. Cir., 
July 15, 1970) (en banc). The Narcotic Control Act of 1956 increased the penalties per
missible under previous acts. 21 U.S.C. § 174 (1964); id. § 7237 (1964). In addition, 
the Government failed to demonstrate any indication in the congressional discussion 
prior to the passage of Title II of rhe Narcotic Addict Rehabilitation Act, 18 U.S.C. 
■§ 4251-55 (Supp. V, 1970), that the minimum mandatory provisions of 26 U.S.C. 

§ 7237 were to be changed with respect to mere possessors of narcotics. Supplemental 
Brief for Appellee at 5, Watson v. United States, No. 21,186 (D.C. Cir., July 15, 1970) 
(en banc).

The appellant discussed the original legislative purposes of 21 U.S.C. § 174 and 26 
U.S.C. § 4704(a). The former is part of the Jones-iXIiller Act of 1909 which was in
tended to prevent illegal importation of narcotics and was founded on the commerce 
clause. This statute, part of the Harrison Act of 1914, is in the form of a tax measure 
and is “built to ensure that narcotics legally imported do not stray into unauthorized 
hands . . . [through] physicians who . . . indiscriminately dispensed narcotics ... to 
any willing purchaser.” Supplemental Brief for Appellant at 2, 3, Watson v. United States, 
No. 21,186 (D.C. Cir., July 15, 1970) (en banc). Subsequent amendments in 1951 and 
1956 increased the penalties but retained the assumption that a possessor is ipso facto 
a seller. In considering these amendments, appellant argued that Congress clearly did 
not mean to distinguish between addicted and nonaddicted traffickers, but “must have 
intended to draw a line between . . . traffickers . . . and those who were only assumed 
to be traffickers by virtue of the indirect evidence of unexplained possession.” Id. at 
7, 8. To support this argument, he asserted that the 1956 amendments did not make 
possession alone a crime, but had for their sole purpose the increase of penalties of 
those who were already punishable under the original statutes. Therefore, the Harrison 
Act, at least, would not be applicable to the purchaser-addict. Id. at 11, 12. But sec 
Nigro v. United States, 276 U.S. 332 (1928). See generally United States v. Jin Fuey 
Moy, 241 U.S. 394 (1916).

25 Watson v. United States, No. 21,186, at 22 (D.C. Cir., July 15, 1970) (en banc). 
1 he effect of this dictum in the District of Columbia is uncertain. The Government has 
indicated that it does not prosecute an addict unless it has evidence of a more serious 
crime such as a sale. Watson v. United States, No. 21,186, at 16 (D.C. Cir., Dec. 13, 
1968).

26 Watson v. United States, No. 21,186, at 14, 22, n.ll (D.C. Cir., July 15, 1970) (en 
banc). Rule 12 of the Federal Rules of Criminal Procedure provides for a motion 
for pre-trial hearing on any defense “capable of determination without the trial of the 
general issue . . . .” Fed. R. Crim. P. 12(b)(1). However, the burden will be on 
the defendant to show that he is an addict and that his activities involved no more than 
possession and use. See Kleinbarr v. United States, No. 21,408 (D.C. Cir., Oct. 9, 1970) 
(vacating sentence and remanding to argue and introduce evidence under Watson). 
But see United States v. Ashton, Crim. No. 1524-69 (D.D.C., Oct. 8, 1970) (Gessell, J.), 
98 Wash. L. Rep. 1869, 1873 (Oct. 21, 1970).

2 ■ Watson v. United States, No. 21,186, at 33-35 (D.C. Cir., July 15, 1970) (en banc) 
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to formulate “a new test of criminal responsibility for narcotics addicts 
which departs significantly from the existing insanity defense.” * 28 In
stead, the majority relied on Powell29 in placing a “heavy burden” on 
the defendant to prove that he could not liberate himself from his con
dition.30

(Bazelon, C.J., concurring in part, dissenting in part). A test of pharmacological duress 
was urged by the ACLU. Brief for ACLU as Amicus Curiae, at 6, Watson v. United 
States, No. 21,186 (D.C. Cir., July 15, 1970) (en banc).

28 Watson v. United States, No. 21,186, at 16 (D.C. Cir., July 15, 1970) (en banc); 
see notes 49-73 infra and accompanying text.

29 392 U.S. 514 (1968).
30 Watson v. United States, No. 21,186, at 16 (D.C. Cir., July 15, 1970) (en banc). 

But see Easter v. District of Columbia, 124 U.S. App. D.C. 33, 361 F.2d 50 (1966). 
In Easter, the court held that a chronic alcoholic could not be punished for public 
drunkenness. “An essential element of criminal responsibility is the ability to avoid 
the conduct specified in the definition of a crime.” 361 F.2d at 52. In voiding Easter’s 
conviction, the court relied on the fact that many alcoholics are homeless and cannot 
avoid being drunk in public. Similarly, most addicts cannot avoid possessing the pro
hibited narcotic. Although Easter was decided before Powell, the majority in Watson 
affirmed its adherence to that holding. Id. at 17.

31 392 U.S. at 526.
32 370 U.S. at 667.
33 See note 2 supra and accompanying text.
34 See note 3 supra and accompanying text.
35 Driver v. Hinnant, 356 F.2d 761 (4th Cir. 1966).

Implicit in the Powell reasoning, however, is a finding that alcoholism 
is not a disease per se.31 Therefore, the defendant can logically be re
quired to establish that his conduct is clearly and significantly related 
to a condition over which he has no control. Where an individual’s 
condition is recognized as a disease, the Powell theory should not apply. 
The defendant should logically be required only to introduce sufficient 
evidence to establish his condition. Once the defendant establishes his 
addiction, the Robinson rationale should apply, since the Supreme Court 
in that case specifically recognized drug addiction as an illness and held 
that it is cruel and unusual punishment to treat as criminal the status 
of addiction.32

The reasoning in Watson, therefore, seems consonant with that in 
Robinson and Powell and amenable to extension to other crimes caused 
by compulsion or disease, an extension forecast by commentators prior 
to the Watson decision.33 The possibility of such extension was retarded 
initially by decisions in narcotics cases which interpreted Robinson to 
apply only to status offenses and to exclude possession or use of nar
cotics.34 While two cases concerning alcoholism extended Robinson to 
prohibit criminal convictions for chronic alcoholism35 and for public 
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drunkenness,36 courts have not uniformly applied Robinson beyond its 
facts.

36 Easter v. District of Columbia, 124 U.S. App. D.C. 33, 361 F.2d 50 (1966).
37 392 U.S. 514, 532 (1968).
38 Only one medical expert testified. Testimony from the defendant himself indicated 

that he could control his drinking if it were important enough. Id. at 520. The majority 
commented that the “ ‘findings of fact’ . . . are the premises of a syllogism transparently 
designed to bring this case within . . . Robinson.” Id. at 521.

39 At least three factors discussed by Justice Marshall in Powell rerve to differentiate 
alcoholism from drug addiction: (1) the medical profession is unable to agree that 
alcoholism is a disease, id. at 522; (2) there are four million alcoholics in this country 
and it would be impossible to treat them in civil facilities, id. at 527; (3) the record in 
the case did not support the trial court’s finding that Powell was an alcoholic. Id. at 520.

Id. at 544 45. Justices Black and Harlan joined with the majority, but also wrote 
a concurring opinion.

« Id. at 545.
Id. at 554, 567. Justice Fortas wrote the dissent, joined by Justices Douglas, 

Brennan and Stewart.
See generally Note, supra note 2, at 334. Decisions after Robinson have distinguished 

status from an act. See Castle v. United States, 120 U.S. App. D.C. 398, 347 F.2d 492 
(1964), cert, denied, 381 U.S. 929 (1965), cert, denied, 381 U.S. 953 (1965), rehearing 
denied, 382 U.S. 874 (1965), cert, denied, 388 U.S. 915 (1967); People v. Zapata, 220 Cal. 
App. 2d 903. 34 Cal. Rptr. 17 (1963); People v. Nettles, 34 Ill. 2d 52, 213 N.E.2d 536, cert, 
denied, 386 U.S. 1008 (1966).

Such restrictive interpretations are fortified, rather obliquely, by the 
Supreme Court’s refusal in Powell to apply the Robinson rationale to 
a chronic alcoholic convicted of being drunk in public.37 Powell was 
decided in part on the inadequacy of the record for establishing a con
stitutional precedent;38 it is likely, therefore, that the majority opinion 
shared by Justice Marshall and Chief Justice Warren does not reflect 
the justices’ individual attitudes toward narcotic addiction.39 Indeed, 
the consensus of the Court in Powell on the issue of narcotic addiction 
is at best obscure. In a concurring opinion, Justices Black and Harlan 
specifically refused to extend Robinson to encompass acts associated 
with addiction.40 Both believed that a holding recognizing a “compul
sion’’ that is “symptomatic” of a “disease” would free any narcotics 
addict from criminal liability for possession or use.41 To the extent 
that Justices Black and Harlan reflect the opinion of a majority of the 
Court, Powell may be read as contrary to the inference in Watson. In 
contrast, the dissenting opinion of four Justices,42 supported by language 
in Justice White’s concurring opinion, has led some commentators to 
suggest that a majority of the Powell Court would extend the Robinson 
holding further than mere status.43 The dissent is unclear on this point, 
however, since the dissenting Justices viewed the issue as the “narrow 
one” of whether the states may punish the “mere condition of being 
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intoxicated in public” 44 and not “the responsibility of an alcoholic for 
criminal acts.” 45 Comparing Powell’s public drunkenness to Robinson’s 
addiction, the dissent logically recognized that, while Powell covers more 
than a mere status, the essential constitutional defect is the same as that 
recognized in Robinson since the defendant was convicted for being in a 
“condition which he had no capacity to change or avoid.” 46 Other 
language in the dissent also suggests that possession of narcotics is so 
related to the status of addiction that it too lies within the purview of 
the eighth amendment.47 Any conclusion either way is conjecture, 
however, since only Justice White clearly equated the status of addiction 
with the possession and use of narcotics.48

44 392 U.S. at 558-59 (emphasis in original).
45 Id. at 559. In the en banc opinion, Judge McGowan concluded that “Powell at the 

least contemplates a heavy burden of proof on one who claims [to be criminally un
accountable due to drug addiction].” Watson v. United States, No. 21,186, at 16 (D.C. 
Cir., July 15, 1970) (en banc).

4(5 Id. at 567-68 (emphasis added).
4? The reference to criminal acts meant offenses such as assault or theft committed 

while intoxicated. “[SJuch offenses require independent acts or conduct and do not 
typically flow from and are not part of the syndrome of the disease of chronic alco
holism.” Id. at 559 n.2.

The concluding statement of Justice Fortas is even more provocative: “[A] ‘chronic 
alcoholic’ who . . . cannot resist the ‘constant excessive consumption of alcohol’ and 
does not appear in public by his own volition but under a ‘compulsion’ which is part 
of his condition” may not be convicted of a crime because of the eighth amendment. 
Id. at 570.

48 If it cannot be a crime to have an irresistible compulsion to use narcotics 
.... I do not see how it can constitutionally be a crime to yield to such a 
compulsion. Punishing an addict for using drugs convicts for addiction 
under a different name. Distinguishing between the two crimes is like for
bidding criminal conviction for being sick with flu or epilepsy but per
mitting punishment for running a fever or having a convulsion. Unless 
Robinson is to be abandoned, the use of narcotics by an addict must be 
beyond the reach of the criminal law.

Id. at 548-49.
49 See note 22 snpra and accompanying text.
50 For an argument for this proposition, see McMorris, Can We Punish for the Acts 

of Addiction?, 54 A.B.A.J. 1081 (1968). See also Bowman, Narcotic Addiction and 
Criminal Responsibility under Durham, 53 Geo. L.J. 1017 (1965).

The Need for a Defense of Pharmacological Duress. Although
the majority of the court in Watson would exculpate a nontrafficking 
addict-possessor, it is clear that the addict-trafficker will not be excused 
of any responsibility.49 A fortiori, the Watson inference will not be 
applied to crimes of larceny associated with addiction, although the 
reason for this distinction is not clear. Crimes committed to procure 
drugs to satisfy an addiction also may be sufficiently related to the ad
dict’s status to raise the Watson defense.50 However, the societal concern 



1971] Pharmacological Duress as a Defense 769

for protection from crimes of violence and theft probably limits the 
defense to possession and use.51

51 See National Comm’n on Reform of Federal Criminal Laws, Study Draft, 
Federal Criminal Code § 1824 (2), & comment at 247 (1970).

52 Under the Durham-McDonald test used in the District of Columbia an “[aReused 
is not criminally responsible if his unlawful act was the product of mental disease or 
defect.’’ Durham v. United States, 94 U.S. App. D.C. 228, 241, 214 F.2d 862, 874-75 
(1954); see McDonald v. United Stares, 114 U.S. App. D.C. 120, 124-25, 312 F.2d 847, 
851 (1962) (en banc).

'-Heard v. United States, 121 U.S. App. D.C. 37, 38, 348 F.2d 43, 44 (1964).
54 Gaskins v. United States, 133 U.S. App. D.C. 288, 290, 410 F.2d 987, 989 (1967), 

ciring Green v. United States, 127 U.S. App. D.C. 272, 274, 383 F.2d 199, 201 (1967), 
cert, denied, 390 U.S. 961 (1968); see Heard v. United States, 121 U.S. App. D.C. 37, 
348 F.2d 43 (1964). But see McMorris, supra note 50. See also Freeman v. United 
States, 357 F.2d 606 (2d Cir. 1966).

The “typical” addict will not fit into the “insanity” mold. Watson illustrates the 
difficulty. The three experts who testified agreed on the defendant’s addiction: one 
termed him schizoid; another stated that he saw signs of a long-term personality dis
turbance which indicated mental illness. The third expert disagreed with the other 
two, concluding that Watson’s addiction and personality problems did not demonstrate 
mental illness. Watson v. United States, No. 21,186, at 5, 6 (D.C. Cir., July 15, 1970) 
(en banc).

D. Maurer & V. Vogel, Narcotics and Narcotic Addiction 225 (3d ed. 1967).
56 See Bucaro & Cazalas, Methadone—Treatment and Control of Narcotic Addiction, 

44 Tul. L. Rev. 14 (1969); Note, Methadone Maintenance for Heroin Addicts, 78 Yale 
L.J. 1175 (1969); Carter, Addicts Hail '‘Methadone Miracle', Washington Post, Feb. 
2, 1969, § C, at 1, col. 2-6.

New York and California have established far reaching programs involving civil com
mitment for addicts, raising due process questions. See Note, Due Process for the Nar
cotic Addict—The New York Compulsory Commitment Procedures, 43 N.Y.U.L. Rev. 
1172 (1968); Note, Civil Commitment of Narcotics Addicts, 76 Yale L.J. 1160 (1967) 
(New York & California). Even involuntary commitment may be effective. See 
Kramer, State versus the Addict: Uncivil Commitment, 50 B.U.L. Rev. 1 (1970); 
Kramer, Bass & Berccoche, Civil Covm itment for Addicts: The California Program, 
125 Am. J. Psychiatry 816 (1968).

Under present case law, the traditional insanity defense has been the 
sole means for the addict to exculpate himself for acts associated with 
his addiction.52 Addiction standing alone, however, is insufficient to 
show insanity.53 Some evidence of “mental disease” is needed even to 
submit the issue to the jury,54 but many addicts, although under over
whelming compulsions to obtain narcotics, do not exhibit symptoms of 
such a disease. Physiological addiction comparable to the diabetic’s need 
for insulin55 can be distinguished from psychological addiction or a com
bination of both in that it requires only medical treatment.56 The indi
vidual only physically addicted to narcotics may not exhibit the com
pulsion considered symptomatic of a mental disease or disorder and 
necessary to exonerate criminality under the traditional insanity stand
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ards.57 Nevertheless, the medical profession considers even physiological 
addiction a disease.58

57 It has been demonstrated that the effect of drugs on blood chemistry can sig
nificantly increase or decrease an individual’s propensity to commit antisocial acts. 
Marshall, Effects of Drugs and Blood Chemistry on Intent, 4 Lex et Scientia 145, 152-53 
(1967). See also Baumgartner, The Effect of Drugs on Criminal Responsibility, Specific 
Intent and Mental Competency, 8 Am. Crim. L.Q. 118 (1970).

58 J. Robitscher, Pursuit of Agreement, Psychiatry and the Law 172-202 (1966); 
A. Lindesmith, The Addict and the Law (1965); see Robinson v. California, 370 U.S. 
660, 667 (1962); Linder v. United States, 268 U.S. 5, 18 (1925) (classifying narcotic 
addiction as a disease).

59 In the long-standing debate over criminal responsibility there has always 
been a strong conviction in our jurisprudence that to hold a man criminally 
responsible his actions must have been voluntary, the product of his ‘free 
will.’ Accordingly, when there has been a consensus that in a certain type 
of case free will is lacking, the defendant in such a case may raise involun
tariness as a defense to criminal prosecution. This has been true where 
various forms of automatism have been claimed, where a person has acted 
under external threat of compulsion, and where a person has been volun
tarily made intoxicated by the actions of others. And, of course, there has 
been the long tradition in the area of mental illness that: “. . . a person 
may commit a criminal act, and yet not be responsible. If some controlling 
disease was, in truth, the acting power within him which he could not 
resist, then he will not be responsible. . . .” In deciding responsibility for 
crime, therefore, the law postulates a “free will” and then recognizes known 
deviations. Thus the postulates can be undermined in certain areas where 
there is a broad consensus that free will does not exist. Once there is such 
a consensus, as in the mental illness area today, the jury is allowed to in
quire whether the particular person claiming to be within that class lacked 
the free will necessary for criminal responsibility. No reason appears why 
this concept should not be applied to any disease. The question is whether 
society recognizes that the behavior pattern in question is caused by the 
diseased determinates and not free will. If so, there should be no criminal 
responsibility.

Salzman v. United States, 131 U.S. App. D.C. 393, 399-401, 405 F.2d 358, 364 66 (1968) 
(Wright, J. concurring) (citations omitted). See also Watson v. United States, No. 21,186, 
at 33-34 (D.C. Cir., July 15, 1970) (en banc) (Bazelon, C.J. concurring).

60 Brief for ACLU as Amicus Curiae at 30-40, Watson v. United States, No. 21,186 
(D.C. Cir., July 15, 1970) (en banc). Surprisingly, an instruction on pharmacological 
duress does not appear to have been requested in any previous case tried in the District 
of Columbia. The issue was first raised on appeal in Castle v. United States, but the 
court refused to reach the merits of the issue. 120 U.S. App. D.C. 398, 401, 347 F.2d 492, 
494 (1964), cert, denied, 381 U.S. 929 (1965).

To avoid the limitations of the traditional insanity defense, a redefini
tion of criminal responsibility to allow for pharmacological duress is 
necessary.59 A jury should be allowed to consider evidence that the 
act charged is compelled by the addict’s need for drugs. A revised jury 
instruction which recognizes as an exculpating factor the overwhelming 
compulsion to obtain drugs should be developed in addition to the tra
ditional insanity instructions.60 Although the Supreme Court in Powell 
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refused to require the courts to adopt an exculpating test for acts beyond 
mere status, the decision by no means prevented the judiciary from ex
ploring the possibility in appropriate cases.61

61 Language by Justice Marshall in the majority opinion in Powell lends support to 
Judge Bazelon’s view that the fifth amendment due process approach rather than the 
eighth amendment, is the proper one.

The doctrines of actus reus, mens rea, insanity, mistake, justification, and 
duress have historically provided the tools for a constantly shifting adjust
ment of the tension between the evolving aims of the criminal law and 
changing religious, moral, philosophical, and medical views of the nature 
of man. This process of adjustment has always been thought to be the 
province of the States.

Powell v. Texas, 392 U.S. 514, 536 (1968). Thus, while the Supreme Court will not 
impose a doctrine of criminal responsibility on the states, neither will it prevent 
experimentation along this line.

62 The application of any adopted medical definition of addiction could result in 
the same problems recognized by the D.C. Circuit in insanity hearings, where juries 
are confronted with confusing and conflicting psychiatric testimony. The problem lies 
in the fact that there is no generally accepted definition of mental disease. However, 
there docs appear to be a widely accepted definition of narcotic addiction. See note 64 
infra and accompanying text.

63 At the least, this would include possession for the addict’s own use and the use 
itself. Shop-lifting, petty theft, burglary, and similar offenses against property could 
probably be included when compelled by the need for funds to support a habit.

64 Plascowe, Some Basic Problems in Drug Addiction and Suggestions for Research, in 
A.B.A.-A.M.A. Joint Comm, on Narcotic Drugs, Drug Addiction: Crime or Disease? 
23, at App. A (1961); see Note, supra note 2, at 316-17.

65 Blum, Mind-Altering Drugs and Dangerous Behavior: Narcotics, in President’s 
Com.m’n on Law Enforcement and Administration of Justice, Task Force Report: 
Narcotics and Drug Abuse, 40, 44-45, at App. A-2 (1967); Note, supra note 2, at 317. 
This definition includes addicts who may not undergo acute withdrawal symptoms 
when deprived of the drug. With these cases, the evidence of overwhelming compulsion 
would be lower. However, this is properly a factor for the jury to decide. The notorious 
recidivism among addicts released from incarceration is a strong indication that addic
tion is not signalled solely by physical withdrawal symptoms. However the opinion 

A jury instruction recognizing pharmacological duress as an excul
pating factor would necessarily be comprised of two sections. The first 
section would define narcotic addiction;62 the second section would 
allow a jury to exonerate a defendant determined to be an addict from 
criminal responsibility for certain acts compelled by his addiction.63

A w idely accepted definition of narcotic addiction has been posited 
bv the World Health Organization: “Drug addiction is a state of peri
odic and chronic intoxication detrimental to the individual and to society, 
produced by the repeated consumption of a drug . . . .” 64 The World 
Health Organization characterizes the state of addiction as having three 
elements: (1) an overwhelming desire and need to continue taking the 
drug; (2) a tendency to increase the dosage; and (3) a psychological, 
and usually physical, dependence on the drug.65
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Thus a prerequisite to pleading not guilty by reason of addiction 
would be a diagnosable addiction preexisting the crime. Evidence of the 
particular defendant's addiction, including symptoms and behavioral 
effects, would require expert testimony comparable to that presented 
in support of insanity defenses.66

of the D.C. Circuit in Heard suggests that withdrawal symptoms or deprivation of 
narcotics at the time of the crime may be important. Heard v. United States, 121 U.S. 
App. D.C. 37, 348 F.2d 43 (1964). Contra, Bowman, supra note 50, at 1044.

66 The court in Watson explicitly recognized that the question of insanity due to 
addiction is properly for the jury to decide. Watson v. United States, No. 21,186, at 15 
(D.C. Cir., July 15, 1970). The question of addiction per se similarly would be a 
question of fact in each case. In certain cases, there will be no doubt and addiction can 
be established as a matter of law. Viewing addiction as a disease, it would seem im
perative that the jury be guided by a medical definition of the disease.

67 Cf. Salzman v. United States, 131 U.S. App. D.C. 393, 407, 405 F.2d 358, 372 (1968) 
(Wright, J. concurring). Acquittal “by reason of addiction” would result in mandatory 
commitment at least for a time. The addict in the District of Columbia would pre
sumably fall within the civil commitment statute. D.C. Code Ann. §§ 22-501 to -591 
(1967).

68 United States v. Currens, 290 F.2d 751, 775 (3d Cir. 1961). Similarly, the Durham- 
MacDonald insanity rule might be paraphrased. See also R. Perkins, Criminal Law 
954-55 (2d ed. 1969).

69 The high correlation between narcotic addiction and crime is well established. 
O’Donnell, Narcotic Addiction and Crime, 13 Social Problems 374, nn.1-4 (1966). The 
causal connection, however, has been disputed. Compare J. Robitscher, supra note 58 
(addicts forced to commit crimes to support their habit) with H. Anslinger & W. 
Tompkins, The Traffic in Narcotics (1953) (addicts were criminals prior to addiction;

The exculpating section of the instruction could be patterned after any 
of a number of instructions already proposed or in use for insanity or 
alcoholism. A suggested instruction might read: “If the jury is satisfied 
that the defendant is a narcotics addict and that his actions were a 
product of his addiction, it shall find the defendant not guilty by reason 
of addiction.” 67 Alternatively, the test for criminal responsibility used 
by the Third Circuit might be adopted: “The jury must be satisfied 
that at the time of committing the prohibited act the defendant, as a 
result of mental disease or defect [addiction], lacked substantial capacity 
to conform his conduct to the requirements of the law which he is 
alleged to have violated.” 68 Similar instructions might be substituted. 
The jury then would decide whether the compulsion due to addiction 
produced or caused the act alleged. The proposed test, however, is 
completely separate from the usual test of insanity. If, for example, 
the addict’s use of narcotics produced a mental disease or defect, rhe 
traditional insanity defense would be proper.

It is clear that the proposed instructions would afford the addict a 
defense extending beyond mere crimes of use and possession. Crimes 
against property to support a habit also might be excused.69 It is by no 
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means true, however, that crimes against the person or crimes against 
property will not invoke criminal penalties. Disposition of such cases 
will depend upon the degree of self-control the addict had and the al
ternatives available to him at the time.70

addiction tends to increase criminal tendencies). A recent study conducted at the 
United States Public Health Hospital at Lexington* Kentucky demonstrates that 
criminality increases significantly (and unexpectedly in a statistical sense) after a person 
has become addicted. Moreover, the increase is largely in property offenses, tending to 
support Robitschcr’s view. O’Donnell, supra at 382-85.

Statistically, the direct effect of drug use reduces the probability of crimes against 
persons. Id. at 384. “Opiate-type drugs do not directly incite to crime .... They have 
a sedative, tranquillizing effect and if all other things were held equal would probably 
inhibit rather than encourage crime. The crimes of drug users are overwhelmingly crimes 
against property committed to secure the means of obtaining drugs.” A. Lindesmith, 
supra note 58, at 11.

71 Federal Criminal Code, supra note 51, at § 1824(2), at 247 (1970).
72 “It is an affirmative defense to a prosecution under this section [possession of a 

dangerous drug] that the drug was possessed for personal use by a defendant who was 
so dependent on the drug that he lacked substantial capacity to refrain from use.” 
Id. § 1824(2).

73 Id. § 1824(2), & comment.
74 See note 67 supra and accompanying text.
75 Only three states, California, Colorado, and Texas, presently use a bifurcated trial

system in dealing with insanity pleas. The California statute providing for a double 
plea of not guilty and not guilty by reason of insanity and a bifurcated trial on the 
issues has been held not to violate the due process clause of the Constitution. People 
v. Daugherty, 40 Cal. 2d 876, 893, 256 P.2d 911, 921 (1953), cert, denied, 346 U.S. 827 
(1953). See generally Cal. Penal Code 1016. 1026 (West 1970) (bifurcated trial 
procedure); Texas Ann. Crim. Proc. art. 46.02, 1-2 (Vernons Supp. 1970) (trial
procedure); Colo. Rev. Stat. 39-8-3 (1963) (bifurcated trial within judge’s discretion).

Recognition of “possession for personal use" as an affirmative defense 
to prosecutions for possession of narcotics has been suggested.71 De
pendence on the drug and lack of substantial capacity would be in
cluded as elements a defendant must establish in order to successfully 
interpose the defense.72 Nevertheless, once the defendant established 
some evidence of addiction and lack of capacity, the burden of proof 
likely would shift to the prosecution. Thus though limited to the charge 
of possession,73 the affirmative defense may offer the defendant pro
cedural advantages as compared to the proposed jury instruction on 
addiction.

The Need for a Bifurcated Trial. If one of the proposed in
structions on criminal responsibility were adopted,74 a separate trial on 
the issue of responsibility should be considered.75 Under such a pro
cedure, evidence on the issue of diminished responsibility due to ad
diction would be inadmissible at the trial for the offense charged; 
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rather, it would be heard and evaluated in a separate, subsequent trial.76 
In this second proceeding, the jury would decide only the issues of 
the defendant’s addiction and whether he is properly the subject of 
punishment for the act charged.77

76 This procedure would be observed except where evidence of the disorder tended 
to disprove the element of intent necessary to convict for certain crimes. See People v. 
Wells, 33 Cal. 2d 330, 350-51, 202 P.2d 53, 66, cert, denied, 338 U.S. 836 (1949).

77 See notes 61-69 supra and accompanying text.
78 Louisell & Hazard, Insanity as a Defense: The Bifurcated Tria!, 49 Calif. L. Rev. 

805, 822 (1961); Note, The Gradual Decay of the Bifurcated Trial System in California 
and the Emergence of “Partial Insanity”, 3 Calif. W.L. Rev. 149, 156 (1967).

79 Louisell & Hazard, supra note 78, at 810.
80 See, e.g., People v. Conley, 64 Cal. 2d 310, 411 P.2d 911, 49 Cal. Rptr. 815 (1966); 

People v. Gorshen, 51 Cal. 2d 716, 336 P.2d 492 (1959); People v. Webb, 143 Cal. App. 
2d 716, 300 P.2d 130 (1956). The issue as to the insanity of the accused may be tried 
either by the jury sitting in the original cause or by another jury. People v. Foster, 
3 Cal. App. 2d 35, 39 P.2d 271 (1934). This determination is within the discretion of 
the trial court. People v. Rupp, 41 Cal. 2d 371, 383, 260 P.2d 1, 7, aff'd sub nom. 
Caritativo v. California, 357 U.S. 549 (1953).

81 See Morissette v. United States, 342 U.S. 246 (1952); United States v. Balint, 258 U.S. 
250 (1922). Crimes such as theft, larceny, and shoplifting, require a “specific” intent to 
do the act.

As presently practiced in California, the bifurcated trial system has 
been criticized as serving no purpose other than to give the defendant 
two opportunities for acquittal.78 However, this criticism has been 
leveled primarily at cases involving homicide or other crimes resulting 
in capital punishment,79 where it is very difficult to separate the issue 
of intent or malice necessary to convict from the issue of insanity. To 
ensure that the procedure in such cases meets due process standards, the 
California courts have held that the defendant may introduce evidence 
regarding his mental condition at the first trial toward meeting his proof 
on the issue of malice.80 This problem would not generally arise in 
narcotics cases, however, since they involve possession, use, or sale 
where intent is either easily proven or is not a requisite element of the 
crime.81

Where a defendant does not contest an isolated charge of possession, 
the bifurcated trial procedure would be unnecessary since the issue of 
addiction is the only issue to be litigated. However, where the de
fendant wishes to contest his guilt but simultaneously plead diminished 
responsibility because of his addiction, bifurcation provides him with 
important advantages. Most significantly, the defendant could testify 
on the issue of addiction in the second hearing, retaining his fifth amend
ment privilege on the general issue of guilt in the first trial.

In cases where not guilty by reason of insanity is pleaded in narcotic 
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cases, the defendant usually does not take the stand in his own defense.82 
The principal testimony for the defense ordinarily comes from psychi
atrists or psychologists who have examined defendant after his arrest.83 
Regardless of the wisdom of these tactics under the present insanity 
test, they tend to discourage relevant testimony by a defendant fearful 
of giving incriminating testimony on the issue of guilt. Under the sug
gested test of responsibility,84 counsel should be more disposed to place 
the defendant on the witness stand.

82 No case in the District of Columbia was located where the defendant testified as 
to his “insanity” caused by narcotic addiction.

83 Professor Addison M. Bowman succinctly describes the usual trial tactics: (1) 
the defendant remains “mum” throughout the trial; (2) he never talks with anyone in 
the courtroom, his attorney included; (3) as much as possible, he continuously stares at 
his table. Interview with Addison M. Bowman, in Washington, D.C., Aug. 27, 1970.

84 See notes 67-69 supra and accompanying text.
85 Under existing federal law, the addict found not guilty need not submit to com

mitment under the Narcotic Rehabilitation Act of 1966. 28 U.S.C. §§ 2901-06 (Supp. 
V, 1970). Presumably, then, the addict-possessor will go free if he cannot be incarcerated. 
The procedures set forth in Bolton v. Harris for treatment of the defendant after being 
found not guilty by reason of insanity appear equally applicable to this problem. 130 
US. App. D.C. 1, 10-11, 395 F.2d 642, 651-53 (1968).

86J. O'Donnell & J. Ball, Narcotic Addiction 178 (1966).
8? Calif. Welf. & Inst’ns Code §§ 3050 51 (West Supp. 1970); N.Y. Mental Hy- 

ciene Law § 208(1), (4) (a), (b) (McKinney Supp. 1970). See also Federal Narcotics 
Addict Rehabilitation Act of 1966, 28 U.S.C. §§ 2901-06 (Supp. V, 1970).

88 See, e.g., Freeman v. United States, 357 F.2d 606 (2d Cir. 1966); Heard v. United 
States, 121 US. App. D.C. 37, 348 F.2d 43 (1964).

Consonant with the bifurcated trial, there would be a need for a 
special verdict. The possible verdicts would include: guilty, not guilty, 
or not guilty by reason of addiction. The last presumably would re
quire mandatory commitment of the addict for treatment.85 Although 
the effects of mandatory treatment in rehabilitating the addict have 
been widely deprecated,86 wide-ranging reform and varying methods of 
treatment, including aftercare rehabilitation, have been undertaken 
recently in New York and California. Furthermore, these states’ statutes 
provide that commitment and rehabilitation can substitute entirely for 
a criminal sentence for addicts convicted of a misdemeanor.87

Conclusion

As a result of the Supreme Court’s reluctance in Robinson and Powell 
to extend the protection of the fifth or eighth amendments of the Con
stitution beyond very narrow circumstances, the lower courts have 
uniformly required the traditional showing of insanity before excul
pating the narcotics addict for possession.88 Watson has repudiated this 
approach, regarding the addict-possessor to be protected against im



776 The Georgetown Law Journal

prisonment by the “cruel and unusual punishment” clause of the eighth 
amendment. Serious questions remain, however, as to what constitutes 
cruel and unusual punishment. Since its advent, Robinson has been 
recognized as a notable extension of the eighth amendment; it is ques
tionable, therefore, that the Supreme Court will embrace the Watson 
rationale.

For the present, outside of the District of Columbia, amelioration of 
the penalties under the narcotics statutes will probably have to come 
from Congress.89 The Narcotics Rehabilitation Act of 1966 recognized 
that the rehabilitation of addicts requires treatment, but retained intact 
the severe criminal penalties of the earlier statutes.90 While certain 
members of the Senate have shown a more knowledgeable appreciation 
of the problems of addiction,91 the present administration has continued 
to press for severe penalties.92 Therefore, it appears unlikely that any 
bill lessening or removing the criminal sanction against possession by an 
addict will become law. To ameliorate this fundamental unfairness in 
the uncommonly harsh criminal penalties for possession and use of nar
cotics in comparison with other victimless crimes, the Watson court 
has offered an expansive interpretation of the eighth amendment. Un
fortunately, the more effective solution of focusing upon the addict’s 
degree of responsibility has been inadequately considered by the judiciary 
to the detriment of both society and the individual addict.

89 Since the decision of the Supreme Court in Robinson, numerous attempts to extend 
the holding to cases of possession or use have been uniformly resisted. See, e.g., Hutch
erson v. United States, 120 U.S. App. D.C. 274, 345 F.2d 964, cert, denied, 382 U.S. 
894 (1965); United States ex rel. Swanson v. Reinke, 344 F.2d 260 (2d Cir.) cert, denied 
382 U.S. 869 (1965); In re De La O, 59 Cal. 2d 128, 378 P.2d 793, 28 Cal. Rptr. 489. 
cert, denied, 374 U.S. 856 (1963).

90 See notes 6, 17 supra and accompanying text.
91 The opening statement of Senator Harold Hughes, concurred in by Senator Ralph 

Yarborough, at the 1969 hearings on drugs is particularly on point: “You cannot fail to 
understand that if you make the sale of marijuana and LSD not less than 5 years ... in 
prison . . . you are only compounding our problem. The ones who get caught are not the 
big time pushers . . . but . . . the wretched addicts in the ghetto who are pushing onlv 
to sustain their habit.” Hearings on S. 2608 & S. 1816 Before the Special Subcomm. on 
Alcoholism and Narcotics of the Senate Comm, on Labor and Public Welfare, 91st 
Cong., 1st Sess. 1 (1969). Senator Jacob Javits has commented: “It is apparent that 
strong penalties have not reduced narcotic and drug abuse. In fact, there is evidence to 
the contrary.” Id. at 67.

92 See S. 2637, Controlled Dangerous Substances Act of 1969 (Introduced by Senator 
Dirksen on behalf of the Administration), reported out of Committee as S. 3246, 91st 
Cong., 1st Sess. (1969). This bill and the hearings were concerned with LSD and mari
juana. With respect to the Administration’s proposals on marijuana use and sale: “It 
is regressive, it is offering harsher penalties and it does nothing to get at the root of 
the problem.” Comments of James Goddard, M.D., former Director of the Food and 
Drug Administration, Hearings on S. 2608 & S. 1816, supra note 91, at 114, 128.


