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The practices and procedures of administrative agencies have come 
under increasing criticism. In one of the first analyses of a major 
agency by a key participant in the process, Professor Elman out
lines the principal failings of the Federal Trade Commission in the 
sixties, drawing upon his experience as a Commissioner to suggest 
procedural improvements. The positions taken in this article were 
first developed in a Memorandum from then Commissioner Elman 
to the Senate Subcommittee on Administrative Practice and Pro
cedure. In an epilogue, the author notes recent improvements 
which have strengthened the Commission.

Introduction

During my years at the Federal Trade Commission it became increas
ingly evident that the Commission was failing to fulfill its role as pro
tector of the public interest in the marketplace. In the spring of 1969, 
at the request of Senator Edward M. Kennedy, I submitted to the 
Senate Subcommittee on Administrative Practice and Procedure a 
lengthy memorandum setting forth my criticisms of the Commission 
and suggestions for its reform. On the invitation of the editors of the 
Georgetown Law Journal, I am taking the opportunity to publish this 
critique in an abridged form more readily available to the bar. While the 
Federal Trade Commission has since made substantial internal improve
ments and my more recent proposals for reform have been focused on
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structural change,1 this article may serve both as an historical record 
of the Commission’s performance in the sixties and as a guide to those 
seeking genuine reform of the existing agency structure.

1 See Elman, A Modest Proposal for Radical Reform, 50 A.B.A.J. 1045 (1970). These 
recommendations include management by a single commissioner and abolition of the 
adjudicative function.

2E.g., Comm, on Independent Regulatory Comm’ns, Report Prepared for the U.S. 
Comm’n on Organization of the Executive Branch of the Government 122-25 (1949) 
[hereinafter cited as Hoover Comm’n Report]; Auerbach, The Federal Trade Com
mission: Internal Organization and Procedure, 48 Minn. L. Rev. 383, 390-417 (1964).

The record of the Federal Trade Commission includes major suc
cesses, examples of the administrative process at its most effective and 
innovative. But there is another side to the story. Almost since its crea
tion, responsible critics and observers have found the Commission’s per
formance seriously deficient in basic respects.2 Program planning, es
tablishment of realistic enforcement goals, and adherence to assigned 
priorities in allocation of limited resources have been almost entirely 
lacking. Too often, preoccupation with the trivial and inconsequential 
has diverted the Commission from attending to the substantial and sig
nificant. Needless and prolonged delays have been an endemic problem 
at the Commission. It has failed to make full use of its unique admin
istrative powers and functions, such as rulemaking, and the effectiveness 
of the procedures available to it has been debilitated.

In too many instances, decisions have been made or policies formu
lated without adequate regard for the public interest and without afford
ing adequate opportunity for consideration of the views of interested 
third parties and members of the public. Too much of the Commis
sion’s business has been conducted in secret, and too much of its time 
has been spent on efforts to maintain the artificial and unnecessary 
curtain of secrecy which the Commission drew around itself. Finally, 
the operation of a political spoils system in the higher staff levels re
sulted in toleration of lassitude, incompetence, and mediocrity through
out the agency—a condition which seems, happily, to be rapidly disap
pearing.

To chart the paths of administrative reform, to draw a prospectus for 
the future, more is required than another recitation of agency defi
ciencies. Today there is an increasing public awareness of the func
tions of the administrative agency. The necessary preconditions to 
reform, active public interest and concern with the vitality of the 
administrative process and with the Federal Trade Commission in par
ticular, are present. It is time to begin taking steps that may lead to 
essential change.
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The Central Problem: The Need To Define the 
Commission’s Role

A common thread appears in all the criticisms and charges that have 
been leveled at the Commission over the years: the failure to establish 
reasonable and realistic priorities; the aimlessness and lack of focus that 
have long characterized the Commission’s work. Paradoxically, it has 
failed to play its intended role and has done too little because it has tried 
to do too much and has spread its limited resources too thin.

Congress has given the Commission a tremendous, perhaps impossible, 
set of jobs to do. The Commission is supposed to be the architect of 
an enlightened antitrust policy, defining and adapting the broad provi
sions and policies of section 5 of the Federal Trade Commission Act 
and other antitrust provisions to the ever-changing trade practices of 
an expanding economy. It is also supposed to be a consumer protection 
agency, guarding the public against false and misleading advertising of 
everything from food and drugs to chinchillas, and rooting out deceptive 
sales schemes. It enforces such statutes as the Wool and Fur Products 
Labeling Acts,2 Textile Fiber Products Identification Act,3 4 and Flam
mable Fabrics Act;5 and it has regulatory authority under other statutes 
covering diverse areas ranging from truth-in-lending to fair packaging.

3 Wool Products Labeling Act of 1939, 15 U.S.C. 68-68j (1964); Fur Products 
Labeling Act, 15 U.S.C. 69-69j (1964).

4 15 U.S.C. 70-70k (1964), as amended, id. §5 70-70b (Supp. V, 1970).
5 15 U.S.C. 1191-1204 (Supp. V, 1970).

Given so broad and comprehensive a range of responsibilities, includ
ing both enforcement and policymaking duties, the overwhelming temp
tation is to strike out in all directions at once. The Commission may 
undertake a detailed study designed to ascertain the facts concerning 
conglomerate mergers and to provide a basis for choosing among com
peting enforcement techniques. It may prosecute operators of phony 
correspondence schools, or force a small fur dealer to sign a consent 
order because tags or labels have fallen off one or two garments of the 
several hundred in his shop. In each of these situations, the Commission 
can justifiably claim to be carrying out its mandate from Congress, yet 
not all these actions are equally desirable or productive of benefits to 
the public. For years, however, the Commission has adopted this scat
tershot approach.

Far too many of the Commission’s regulatory actions manifest a 
reactive syndrome; activity is begun not on its own initiative as part of 
a planned, affirmative program but in response to prodding from one or 



780 The Georgetown Law Journal [Vol. 59:777

another source. The result is passive law enforcement and aimless regu
lation, with a multitude of trivial cases that create a never-ending cycle 
where matters are delayed, become stale, and are eventually closed with
out effective or timely action having been taken.

Yet, the Commission has failed to admit publicly or to Congress that 
these problems exist. It has been reluctant to bring its failures into the 
open so that they can be analyzed and lessons learned from them. Instead 
of acknowledging that creative and effective policymaking is impos
sible if the agency is to remain bogged down in its present condition, 
the Commission insists that it could do all the jobs assigned to it if only 
Congress would give it more funds. The fact is, however, that Congress 
has been more than generous with the Commission, giving it virtually 
all the money it has requested in recent years and more than doubling 
its appropriation since I960;6 but even this greatly increased budget is 
not enough to perform all of the tasks, so many of them trivial, that 
the Commission has set for itself. More money would simply buy more 
unimportant cases, more inefficiency, more aimlessness, and, unless the 
spoils system is ended, more incompetent personnel at the higher staff 
levels. It should be clear that more money, alone, is the path not to 
reform but to decay. There is no question, for example, that the num
ber of relatively trivial cases the Commission could bring is unlimited; 
indeed, there is virtually no end to the “foreign origin” actions which 
could be brought.7 To perform the investigative, prosecutorial and 
enforcement functions on the scale required would necessitate a greatly 
expanded Commission, one so swollen and so tied up with such policing 
matters as to make performance of its policymaking functions impossible.

G In fiscal year 1961, the Commission’s appropriation was slightly over $8,000,000, 
substantially the amount that it had requested. By fiscal year 1968 that amount had 
jumped to $15,281,000, an increase of almost 100 percent and an increase of 128 percent 
over the 1960 appropriation. The Commission received almost $17,000,000 in fiscal 
year 1969 although it had originally requested less. See Federal Trade Comm’n, 
Justification of Estimates of Appropriation, Fiscal Year, 1970 (1970). See also 
H.R. 17023, 90th Cong., 2d Sess. (1968); H.R. Rep. No. 1348, 90th Cong., 2d Scss. 9 
(1968); Hearings Before a Subcanrm. of the House Comm, on Appropriations, 90th 
Cong., 2d Sess. 56-191 (1968).

"See L. Heller & Son v. FTC, 191 F.2d 954 (7th Cir. 1951); 15 U.S.C. § 45 (Supp. V, 
1970); 19 U.S.C. § 1304 (1964).

The time has come for the Commission and Congress to accept the 
fact that the Commission cannot do effectively everything now assigned 
to it. It is necessary to redefine the agency’s mission realistically. Only 
after such redefinition will the Commission not only establish intelligent, 
informed priorities and follow them consistently in allocating its re
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sources, but also restructure itself to eliminate the delays and pervasive 
sluggishness that now characterize its performance.

Towards a Model Federal Trade Commission

Congress established the Federal Trade Commission in 1914 as a new 
experiment, albeit along traditional lines, an administrative device whose 
purpose with respect to restraints of trade was prevention and not pun
ishment. Although it was to have quasi-judicial powers and was to 
control its own docket, adjudication was not to be its sole, or even its 
primary, function. The Commission was given broad and flexible powers 
to enable it to deal with restraints of trade in their incipiency and, more 
generally, to evaluate new trends or business practices in our dynamic 
economy. It was to cast light on the gray areas of antitrust law, using 
whichever of the tools at its command was most appropriate. Its ad
judicative power was designed to permit it to bring test cases helping 
to illuminate these gray areas but was not intended to compel the Com
mission to adjudicate cases involving per se violations of law or purely 
local matters. The Commission was conceived not as a prosecutorial 
or enforcement body, but as an expert administrative tribunal vested 
with the responsibility for developing an enlightened antitrust policy 
and given the tools to carry out that task.

Deficiencies in the Commission’s performance are not attributable to 
basic flaws in its original conception or in the administrative process 
generally. Indeed, in a very real sense the administrative process has 
not yet been tested at the Federal Trade Commission. With a few out
standing exceptions,8 the Commission has been so preoccupied with 
unimportant matters arising under the various statutes that Congress has 
given the Commission to enforce that it has not been able to make use 
of the broad and flexible powers given to it. The model envisioned by 
Congress in 1914 should not be rejected because its implementation has 
been imperfect. On the contrary, the original conception of an expert 
administrative policymaking tribunal retains its validity and is entirely 
responsive to the foreseeable needs of the 1970’s.

8 The trade regulation rule concerning cigarette advertising is a fine example. 
16C.F.R. pt. 408 (1970).

There are a number of changes that the Commission itself can make 
immediately to improve its efficiency and effectiveness. It is also desir
able that Congress reexamine the regulatory structure it has created and 
reconsider the wisdom of having the Commission serve principally as an 
investigative and prosecutorial agency dealing with consumer frauds 
and other per se violations of law and with various textile and fur label
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ing acts. More specifically, it should be clear by now that the Commis
sion is not equipped to act as a police agency, investigating and prose
cuting patent, hard-core frauds.9 Its multilevel bureaucratic structure 
is simply not geared for swift, vigorous action. The cease and desist 
remedy is not adequate to redress the injury done, and the Commission 
has neither the extensive staff nor the funds to provide relief against 
sharp practices on “Main Street” where vigorous and prompt enforce
ment action is most necessary.

9 The Commission’s function in the deceptive practices area is not to prevent well 
understood and clearly defined illegality, but to use its broad powers to investigate and 
identify those practices which should be forbidden as unfair because they are con
trary to the public policy declared in the act. Its responsibility is a dynamic one, 
“. . . to discover and make explicit those unexpressed standards of fair dealing which the 
conscience of the community may progressively develop.” FTC v. Standard Educ. Soc’y, 
86 F.2d 692, 696 (2d Cir. 1936), rev'd on other grounds, 302 U.S. 112 (1937); see, e.g., 
FTC v. R.F. Keppel & Bro., 291 U.S. 304, 314 (1934); FTC v. Algoma Lumber Co., 
291 U.S. 67, 78 (1934); 51 Cong. Rec. 11,593 (1914) (remarks of Senator Saulsbury); 
Rublee, The Original Plan and Early History of the Federal Trade Commission, 
11 Am. Pol. Sci. Rev. 666 (1926).

10 See S. 860, 91st Cong., 1st Sess. (1969); H.R. 6037, 91st Cong., 1st Sess. (1969). 
The case for this legislation was convincingly made in hearings on H.R. 7179, 89th 
Cong., 1st Sess. (1965); it has been strongly reinforced during the hearings on S. 860, 
91st Cong., 1st Sess. (1969) (the Deceptive Sales Act of 1969). See Hearings on H.R. 
7179 Before a Subcomm, of the House Comm, on Governmental Operations, 89th 
Cong., 2d Sess. (1966). See also, S. 3240, 91st Cong., 1st Sess. (1969); H.R. 18214, 
91st Cong., 2d Sess. (1970). These latter two bills would, among other things, 
establish an Office of Consumer Affairs in the Executive Office of the President, and a 
Consumer Protection Agency to secure effective protection and representation of 
the interest of consumers within the federal government. The Office of Consumer 
Affairs would coordinate programs and activities of federal agencies related to 
consumer interests. The Consumer Protection Agency would represent the interests of 
consumers in proceedings before federal agencies and courts.

11 The investigative and prosecutorial functions would thus be divorced from the 
adjudicative, eliminating the almost impossible burden imposed on the judge when 

Moreover, the special expertise of this agency is of no value in such 
a case. Reliance must be placed on state and local prosecutors, and on 
the Department of Justice or a new Consumer Protection Agency where 
there is need for federal action, to deal with cases of hard-core fraud. 
Ideally, at the federal level this function should be vested in a new con
sumer agency which would be empowered to investigate and prosecute 
consumer frauds.10 In any event, given the inadequacy of existing laws 
to provide speedy and effective action against those who defraud the 
consumer and to provide redress for their victims, legislation should be 
enacted giving a new Consumer Protection Agency expansive authority 
to investigate consumer frauds, to seek civil penalties and damages, as 
well as injunctive or other appropriate relief in the courts, and to prose
cute criminally when the circumstances require.11
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Acting under a broad mandate to request whatever relief is consid
ered appropriate, a new Consumer Protection Agency could contribute 
significantly to the development of an orderly, rational and effective 
system of remedies to redress consumer frauds. In particular, in addition 
to being authorized to sue to secure injunctive relief and civil penalties, 
the Agency should be permitted both to ask the court to impose 
a receivership and to obtain a judgment holding the defendant liable 
in damages to particular persons or classes of persons. Consent settle
ments or assurances of voluntary compliance would be acceptable only 
if they made adequate provision for the rights of all aggrieved con
sumers.12

these functions are combined in a single agency, and permitting vigorous prosecution 
to be undertaken without the appearance of unfairness. See notes 82-85 infra and 
accompanying text. For this reason, as well as those stated in the text, the proposed 
Deceptive Sales Bill creating the right to seek a preliminary injunction in cases of 
flagrant fraud, should vest this power in a new Consumer Protection Agency or 
Department of Justice, rather than in the Commission. See H.R. 4213, 91st Cong., 
1st Sess. (1969).

12 These ideas are spelled out more fully in my separate statement accompanying 
the Commission’s report on the proposed Deceptive Sales Act of 1968, S. 3065, 90th 
Cong., 2d Sess. (1968), and my separate statement accompanying the Commission’s 
1968 legislative program. See Federal Trade Comm’n, 1968 Annual Report 56-61.

The notion that the Commission should not concern itself with prac
tices which are illegal per se is not novel. Already, in the antitrust area, 
enforcement follows, to a great extent, the pattern here described. If, 
for example, there is reason to believe that a respondent is guilty of 
price fixing or bid rigging in violation of both section 5 of the Federal 
Trade Commission Act and section 1 of the Sherman Act, the Com
mission does not proceed in the first instance, but instead determines 
whether the Department of Justice prefers to present the case to a grand 
jury and seek criminal indictments. Indeed, as to any per se violation 
of the antitrust laws where elaborate inquiry into competing policies 
is unnecessary because experience has shown that the gains to the public 
from absolute prohibition of the practice far outweigh any possible 
losses, enforcement should be, and usually is, undertaken by the De
partment rather than the Commission. This leaves the Commission free 
to concentrate on the significant questions arising in the gray areas of 
antitrust where per se rules are inappropriate. As our economy expands, 
the already heavy volume of the Commission’s work will inevitably 
increase. To have the members of the Commission passing on eviden
tiary questions in simple fraud cases or on per se antitrust offenses is to 
squander scant resources.

If a new Consumer Protection Agency is established, Congress should, 
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for the reasons just stated, also consider entrusting that agency with 
enforcement of the various textile, wool and fur acts, thus freeing the 
Commission of these tasks which it has not performed very well or 
creatively.13 These actions, combined with a determination on the part 
of the Commission to eschew the trivial and to give up the notion 
that it can root out fraud in every marketplace in the nation, would 
enable the Commission to concentrate on those jobs it could perform 
best.

13 See notes 203-212 infra and accompanying text.

It could at last begin to function as a policymaking body, fashioning 
and expounding new law and policy within the broad ambit of the 
statutes it administers, exploring the scope of the antitrust laws, exam
ining those consumer protection issues, like the automobile warranty 
question or product differentiation advertising, that manifest the im
perfect functioning of the competitive process or that raise policy ques
tions on which the judgment of an expert tribunal could be brought 
to bear. If a matter does not involve policymaking or the exercise of 
this kind of expert judgment, the Commission is not the appropriate 
body to handle it.

Obviously, fundamental restructuring of the sort here proposed in 
the broadest outline will require detailed analysis and study and may 
not be feasible in the short run. But there is much the Commission can 
do in the interim to improve its performance and bring itself closer to 
the goals Congress established. For example, the curtains of secrecy so 
carefully drawn by the Commission around its work should be lifted 
and much more of the Commission’s business should be conducted in 
public. This would make the agency more responsive to public needs 
and would permit the press, the private bar, consumer representatives 
and the Congress to see just what the Commission is and is not doing. 
The Commission also must begin to plan its program, allocating its re
sources to those matters that are most important and that it is best 
equipped to handle. It also must act to eliminate the incredible delays, 
the torpor, the passivity, and the sluggishness that have characterized 
its performance. Merely changing its organization chart and amending 
its rules of practice yet another time are not enough. For too long, plan
ning, priorities and expedition have been paid lip service while the 
Commission continues in its daily activities to ignore them. Talk of 
priorities remains empty when the Commission still has established no 
adequate screening procedures for opening investigations and insists on 
fighting trivial cases to the death because of the substantial amount of 
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time and money already committed during the investigation.14 Each 
time the Commission votes it must have its priorities in focus and its 
fundamental mission in mind. Otherwise, hiring more people or doubl
ing the Federal Trade Commission’s appropriation will simply multiply 
existing problems.

14 See, e.g., Borman Food Stores, Inc., [1967-1970 Transfer Binder] Trade Reg. Rep. 
r 18,707, ar 21,078 (FTC 1969) (Elman dissenting); Metomic Mfg. Corp., [1967-1970 
Transfer Binder] Trade Reg. Rep. 5118,837 (FTC 1969).

15 “Industry guides are administrative interpretations of laws administered by the 
Commission for the guidance of the public in conducting its affairs in conformity with 
legal requirements. They provide the basis for voluntary . . . abandonment of unlawful 
practices .... Failure to comply with the guides may result in corrective action by 
the Commission under applicable provisions.” 16 C.F.R. § 17.1(a) (1970).

10 Such decisions take many forms. The Commission may decide to docket for 
investigation a complaint by a member of the public or a supposedly aggrieved com
petitor. It may decide to close an investigation, to issue a complaint, to sue one, two 

The Commission plays many roles. It is investigator, prosecutor, 
judge, and jury. It also may act quasi-legislatively, issuing rules or guide
lines of general application, or ascertaining and evaluating economic 
trends and business practices in order to formulate a sound and informed 
enforcement policy.

None of these functions is entirely divorced from the others. Like 
a court, the Commission may, for example, formulate rules of general 
application in an adjudicative proceeding. For present purposes, how
ever, the Commission’s functions and activities concerning alleged spe
cific violations of law by particular firms or individuals may be dis
tinguished and treated separately from its functions concerning broad 
problems of a more general character. Subsumed under the latter rubric 
are the Commission’s rulemaking activities, its issuance of guides15 de
signed to advise and assist businessmen in conforming their conduct to 
the requirements of the law, its economic studies, and its investigations 
intended to elicit facts on which recommendations for legislation may 
be based. These activities are different, and raise different questions, 
from the Commission’s investigative, prosecutorial and quasi-judicial 
functions in which the focus is on determining whether a particular 
party has violated the law.

Commission Quasi-Judicial Decisions Which Are Not Based On a 
Record: The Exercise of Unreview able Discretion

It is a truism that the law made in litigated administrative cases con
stitutes but the tip of an iceberg. Much more law is made informally, 
in advisory opinions, for example, or in decisions not to prosecute or 
to close a particular investigation.16 Moreover, the collective impact 
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of this multitude of informal decisions is at least as great as that of the 
litigated cases. In deciding a litigated case, the Commission must utilize 
a few selected criteria—it cannot go outside the record in determining 
the facts and it must deal with legal precedents in applying the law. 
However, in each of the situations described above, and this list is not 
exhaustive, the Commission is making decisions based not just on the 
substantive merits of the case, but on a broad, even enormous, range of 
criteria. The issues to be canvassed in making such informal decisions in
clude the pragmatic—does the Commission have the manpower and 
money to commit to the proposed proceeding, how stale is the evidence, 
is the information submitted in an advisory opinion request adequate and 
reliable?—as well as questions of policy and enforcement goals—how 
important is the allegedly illegal practice, what will be the impact of the 
proposed enforcement action on competition, on prices, and on con
sumers?17

or more proposed respondents, to undertake an industrywide investigation or issue 
guides for the industry instead of suing individual competitors, to negotiate a consent 
order, or to strengthen or modify the order proposed by the staff before issuing the 
complaint. See 16 C.F.R. pts. 1-4 (1970).

17 The Commission has rarely been successful in posing the right questions or coming 
up with the right answers. The Commission needs an effective planning office to enable 
it to ask the right questions and allocate its resources most effectively. See notes 213-227 
infra and accompanying text.

18 It is clearly within the special competence of the Commission to appraise 
the adverse effect on competition that might result from postponing a 
particular order prohibiting continued violations of the law. Furthermore, 
the Commission alone is empowered to develop that enforcement policy 
best calculated to achieve the ends contemplated by Congress and to allocate 
its available funds and personnel in such a way as to execute its policy 
efficiently and economically.

Moog Indus., Inc. v. FTC, 355 U.S. 411, 413 (1958).

Whether other, less relevant, considerations also play an important 
role is more speculative, but the opportunity is certainly present for any 
of a number of other inappropriate concerns to influence the decision
making process. The reason is obvious. Despite the importance that 
these informal decisions have, despite their collective impact on the 
development of the law, they are reached in secret, behind closed doors, 
and even their substance, let alone the supporting reasons, seldom is 
communicated to the public.

Equally important, in making these decisions the Commission is exer
cising an essentially unreviewable discretion. For example, the Supreme 
Court has held that the Commission has broad discretion in deciding 
whether to proceed against all those in an industry allegedly engaged 
in an illegal practice or to single out a particular firm for prosecution.18 
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Judicial review of such discretion “. . . must be limited to determining 
whether the Commission’s evaluation of the merits of the petition . . . was 
patently arbitrary and capricious.” 19

10 FTC v. Universal Rundle Corp., 387 U.S. 244, 250 (1967).
20 Exposition Press, Inc. v. FTC, 295 F.2d 869, 877 (2d Cir. 1961) (Friendly, J., 

dissenting), cert, denied, 370 U.S. 917 (1962), citing FTC v. Raladam Co., 283 U.S. 
643, 650 (1931). See also FTC v. Klesner, 280 U.S. 19, 30 (1929); S. Buchsbaum & 
Co. v. FTC, 160 F.2d 121, 123-24 (7th Cir. 1947); Moretrench Corp. v. FTC, 127 
F.2d 792, 795-96 (2d Cir. 1942); Hoover Comm’n Report 122-25 (1949); G. Henderson, 
The Federal Trade Commission 228-29, 329, 337 (1924); Auerbach, supra note 2, 
at 390-417.

21 Compare Judge Friendly’s criticism of another agency for “. . . what seems an 
administrative tendency to consider that [its] power may wisely be exercised whenever 
the Commission thinks the courts would think it may lawfully be.” H. Friendly, The 
Federal Administrative Agencies: The Need for Better Definition of Standards 118 
(1962); cj. Old Colony Bondholders v. New York, N.H. & H.R.R., 161 F.2d 413, 
450-51 (2d Cir.) (Frank, J. concurring), cert, denied, 331 U.S. 858 (1947).

The Commission’s determination that issuance of a complaint against 
a particular respondent would be “in the public interest” is similarly 
unreviewable. Although the courts have repeatedly reminded the Com
mission of its responsibility for weighing the public interest and although 
the Commission has been admonished to eschew the trivial case and “get 
on with the great purpose of the Act,” 20 the courts are unlikely to 
scrutinize very closely the Commission’s determination that a particular 
proceeding is in the public interest. This understandable judicial reluc
tance to interfere with or pass judgment on the Commission’s assessment 
of the public interest leaves the task of planning and developing priori
ties where it belongs, in the hands of the Commission. It is the respon
sibility of the Commission alone to formulate standards or criteria to 
govern the selection of cases for the Commission’s docket and to permit 
it to choose intelligently among alternative courses of action available 
to it.

Extremely limited and narrow as is the scope of judicial review of 
the decision to issue a complaint instead of proceeding on an industry
wide basis or the decision that a particular complaint is in the public 
interest, there are numerous other decisions of the Commission that are 
almost entirely unreviewable—for example, the determination to accept 
a consent order, or to permit an acquisition by a firm subject to a Com
mission order barring future acquisitions. The point is that in each of 
these situations there is potentially a broad range of unwise or foolish 
decisions, or decisions reached for improper or irrelevant reasons, which 
are not subject to any meaningful or searching judicial scrutiny.21

Moreover, Congressional oversight is rarely effective to deal with all 
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but the most glaring abuses.22 The Commission has never been fully 
candid in informing the Congress of difficulties it has encountered in 
pursuing its mandate and, despite manifest deficiencies in its perform
ance, the Commission has seldom been asked to account for its failure 
to exercise a more discerning judgment in selecting its cases or in es
tablishing priorities. On the contrary, from 1961 to 1969 the Commis
sion’s budget was more than doubled23 by Congress, with no commen
surate increase in its level of performance and scarcely a criticism from 
Congress. For reasons discussed below, the private bar, representatives 
of business or consumer groups, the press, and other interested parties 
have also been unable to perform adequate oversight functions. Com
mission action which is weak, unfocused, unplanned, or unwise there
fore is subject to no meaningful review outside the agency. The Com
mission must be held responsible for its own actions or inactivity; and if 
the level of agency performance is to be improved, the commitment to 
reform must come from within, and be spurred and encouraged from 
without.24

22 See notes 180-203 infra and accompanying text.
23 The Commission’s appropriation was slightly over $8,000,000 in fiscal year 1961, 

and almost $17,000,000 in 1969.
24 “Platitude though it be to say so, the best agency to improve agency performance 

is the agency itself.” H. Friendly, supra note 21, at 142.
25 See R. H. Macy & Co., [1965-1967 Transfer Binder] Trade Reg. Rep. 51 17,344, 

at 22,506 (FTC 1965) (Elman, dissenting).

The Need for Public Decisionmaking

It should be clear that especially where administrative discretion is 
freest, the Commission should be most careful in weighing the public 
interest and most zealous in protecting the rights of the parties before 
it. In such cases the Commission should make a conscious effort to assure 
itself and the public that the decisions made are informed, realistic, fair, 
and responsive to the public need.25 Yet it is precisely in this kind of 
case that the Commission has erected the fewest safeguards and taken 
the least pains to insure that its actions will be wise.

Presumably, if an agency wanted to insure that it exercised its dis
cretion intelligently, to the extent possible it would lay open its proceed
ings to public view, permit advocates for the public interest an oppor
tunity to comment on proposed actions, and endeavor to state publicly 
the reasons and grounds for whatever actions it adopted. The Commis
sion’s usual practice is directly contrary. As I have noted, curtains of 
secrecy are almost invariably drawn around this type of proceeding. 
Decisions reached are submerged. Even when the decision is made 
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public, there is no record and the basis for the Commission’s judgment 
is not open to public view.

Ex parte communications by outside parties with individual commis
sioners are not forbidden or limited as they are in adjudicative proceed
ings. By their nature, then, these activities of the Commission provide 
a fertile breeding ground for dark rumors and ugly suspicions. At the 
very least they permit the appearance of impropriety to cast a cloud 
over whatever action is taken and to this extent reduce public confidence 
in the bona fides, integrity, and wisdom of Commission action. These 
disadvantages seem clearly to outweigh any benefit that may be derived 
from ex parte communications with outside sources. It was for this 
reason that I moved that the Commission adopt a policy forbidding 
individual Commissioners from having ex parte communications with 
outsiders during every phase of proceedings where the Commission 
performs, or may perform, a quasi-judicial function. Specifically, the 
proposed ban would have commenced upon the docketing for investi
gation of any matter involving an allegation that a specific company or 
individual had violated the law, and would have applied through every 
subsequent phase of the proceeding, including consent order negotiations 
and compliance actions. However, this motion was rejected by the 
Commission.

The Commission would derive major benefits if ex parte contacts 
with individual Commissioners were forbidden and communications to 
the Commission by outsiders were required to be made openly to the 
Commission at large, whether in an oral or written presentation. The 
flow of information to the Commission would in no way be impeded. 
Communications to the Commission could continue to be made through 
the staff, and through submissions addressed to the Commission or its 
secretary. The principal change would only be to end private commu
nications to individual Commissioners either at private meetings in their 
own offices or in telephone conversations. Requiring that individual 
Commissioners not communicate privately, whether in their offices or 
on the telephone, with parties involved in enforcement proceedings, 
would be a useful first step in the direction of restoring confidence in 
the integrity and fairness of the Commission’s procedures and deter
minations without in any way decreasing its efficiency.20

Such a change would not, however, eliminate another basic defect in 
the present procedure. In making decisions of the kind under discussion, * 

One of the principal factors diminishing the Federal Trade Commission’s early 
effectiveness was its resort to secret decisionmaking. See Herring, Politics, Personalities 
and the Federal Trade Canmrission ll, 29 Am. Pol. Sci. Rev. 21, 25 (1935).
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the Commission has before it only the views of its staff and the parties, 
who are applying, for example, to have a proposed merger approved as 
not violating an outstanding order. The benefits of adversary interven
tion are lacking and the Commission is, in a real sense, at the mercy of 
its staff. If the staff fails adequately to represent the public interest and 
to raise all the relevant questions, no one else will. Potentially interested 
third parties are usually unaware of the proceeding. Consumers and 
their representatives are given no opportunity to appear.27

27 See Herring, Politics, Personalities and the Federal Trade Commission I, 28 Am. 
Pol. Sci. Rev. 1016 (1934); Herring, Politics ll, supra note 26. Professor Herring 
explains that one of the principal original purposes of the Commission was to 
“forestall malpractices by ‘pitiless publicity’.” Herring, Politics I, supra at 1017. There 
is now occasional limited opportunity for intervention. See note 29 infra.

28 15 U.S.C. § 21(b) (1964).
But see Campbell Soup Co., No. C-1741 (FTC, May 25, 1970). Soup, Inc., a 

student group trying to participate in hearings as a public intervenor was given an 
“opportunity to bring its views to the Commission’s attention.” Id. Intervention by 
such consumer groups should be normal procedure, not a once-a-decade exception.

It is true that in litigated cases arising under the Clayton Act, the 
Commission’s complaint is served on the Attorney General who, the 
statute provides, “. . . shall have the right to intervene and appear 
in said proceeding and any person may make application, and upon 
good cause shown may be allowed by the Commission ... to intervene 
and appear in said proceeding by counsel or in person.” 28 This pro
vision is not adequate to remedy the problem. The right of intervention 
is limited to cases in which complaint has issued and does not in express 
terms extend to the other situations described above.29 Moreover, in 
practice, the right of intervention has never been exercised, at least not 
in recent years. There is a need for a better mechanism for providing 
adequate government and private representation of the interest of the 
consuming public where it is involved in proceedings before the Com
mission and other regulatory agencies as well. Lacking is an institutional 
device built into the system, consistently giving voice in agency pro
ceedings to the consumer interest when that interest may be affected 
by regulatory actions. Creation of a new Consumer Protection Agency 
is desirable, but, pending action on that proposal, an important interim 
step would be the establishment within the Department of Justice of 
an expanded Office of Consumer Counsel, headed by an Assistant At
torney General and having as one of its primary functions the responsi
bility of representing the consumer interest as may be appropriate in 
proceedings before federal regulatory agencies and courts.

Illustrative of the unfortunate results that can ensue when the con
sumer interest is not represented is the Commission’s action in the flam
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mable baby blanket proceeding. In May 1963, acting under the Flam
mable Fabrics Act, the Commission proposed a rule which would make 
the Act applicable to infant receiving blankets and other blankets used 
principally to wrap or clothe infants. A public hearing was held but 
no government agency or individual existed who could appear to rep
resent and defend the consumer interest. Incredibly, despite evidence 
that the fabric used in baby blankets was dangerously flammable and 
could not legally be used in making clothing for children and adults, 
and despite the obvious and conceded fact that receiving blankets are 
worn by infants as clothing, serving essentially the same purpose as a 
bathrobe or dressing gown, the Commission ruled that baby blankets 
were not articles of clothing and thus not protected by the Flammable 
Fabrics Act. In dissent, I pointed out that “a statute which has been 
construed to protect infants against all kinds of dangerously flammable 
clothing, from diapers to snowsuits, should not be construed to exclude 
one of the articles—a receiving blanket, as it is called—in which an infant 
is bundled during the first days and weeks of its life.” 30 Congress ap
parently agreed and has since amended the Act expanding its coverage 
to include all blankets and bedclothes.31

30 110 Cong. Rec. 3951 (1964).
31 15 U.S.C. § 1191 (Supp. V, 1970).
32 The following is an excerpt from a nonpublic memorandum written by a 

Commission official having principal responsibility in the baby blanket matter:
There is no question that infant receiving blankets . . . infant crib 

blankets, and regular bed blankets, if made of cotton or rayon, are nearly 
all dangerously flammable when tested under CS 191-53.

The “torch sweaters” which were the subject of a number of cease 
and desist orders about 12 years ago were articles of apparel. These all 
preceded the enactment of the Flammable Fabrics Act.

There was considerable notoriety about the “torch sweaters” because 
there were a number of people burned and there is no question but they 
were dangerous. However, in respect to infant receiving blankets we 
have been unable to find a single instance where an infant has been 
burned .... Before washing, one of these receiving blankets could be 
easily ignited, but the fact remains that we can find no reported instance 
of such burning, and we understand such blankets have been used for 
50 years or more.

Due to the nature of receiving blankets and their use we would imagine 
they are washed almost daily and with each washing they become less 
easy to ignite. The question then presents itself whether the Commission 
for one day of possibly hazardous potentiality would want to require that 
these blankets be labeled as being dangerously flammable. It might be 
ruinous to the manufacturers of these blankets if they were required to so 
label them.

He recommended against taking any action.

Apart from the obvious fact that the Commission’s action was un
worthy32 of an agency posing as a protector of the consumer, this 
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episode illustrates the need for a strong government voice to represent 
the interests of consumers and for modification of Commission pro
cedures to permit such intervention as a matter of course. It is impossible 
to believe that the result would have been the same if an Office of Con
sumer Counsel or Consumer Protection Agency were in existence.

Another unfortunate byproduct of the Commission’s penchant for 
secrecy is the development of a large body of what Professor Kenneth 
Culp Davis has called “secret law.” Published advisory opinions and 
cryptic announcements that mergers have been approved or disapproved 
pursuant to the Commission’s clearance procedures, or that a firm under 
an order banning mergers has been permitted to make an acquisition, 
are inadequate to explain the legal criteria applied even if the facts are 
clear. In an effort to understand the criteria used by the Commission 
in deciding such matters, Professor Davis requested the Commission to 
reveal the pertinent data, screened to eliminate any privileged or sensi
tive information, submitted by the parties requesting clearance. The 
Commission has evaded his request for two and one-half years now, 
although it has decided to make public rather uninformative digests in 
clearance matters. How the public is served by keeping this large and 
important body of law secret is a mystery.33

331 have disagreed with the Commission’s treatment of Professor Davis’ requests. 
See, e.g., Statement Accompanying Commission’s Letter of Nov. 27, 1967 (circulated 
Nov. 9, 1967); Statement Accompanying Commission’s Letter of Dec. 15, 1967 (circu
lated Dec. 14, 1967); Statement Accompanying Commission’s Letter of Apr. 30, 1968 
(circulated Apr. 2, 1968).

34 “Knowledge will forever govern ignorance, and a people who mean to be their 
own governors must arm themselves with the power knowledge gives. A popular 
government without popular information or the means of acquiring it is hut a 
prologue to a farce or a tragedy or perhaps both.” S. Rep. No. 813, 89th Cong., 
1st Sess. 2-3 (1965).

The simple course of making all Commission proceedings public, with 
the sole exception of investigations of alleged violations and other situa
tions where secrecy is essential to effective law enforcement, would go 
far toward easing these problems. Much more of the Commission's 
business could be conducted in public without harming any legitimate 
interest in secrecy or confidentiality.34 The result would not be to elim
inate informal hearings or consent agreements in favor of a judicializa- 
tion of the administrative process. All the remedies now available to 
the Commission would be retained but the Commission would be in 
a position to exercise a more discerning judgment in choosing among 
them. Permitting public scrutiny of the Commission’s actions and af
fording representatives of the public interest an opportunity to intervene 
and be heard would assure the Commission the benefit of a full exposi- 
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non of the courses open to it, would eliminate the elements on which 
doubt and suspicion feed, and would contribute to the development 
of more informed and more responsible decisionmaking.

I have proposed that the Commission establish a new procedure for 
handling of premerger clearance requests, applications for approval of 
divestitures, acquisitions, or similar transactions subject to Commission 
review under outstanding orders. Under the proposed procedure, such 
requests and applications, together with supporting materials, would 
routinely be filed in the Office of the Secretary, and be made a matter 
of public record. All of the supporting documents would also be made 
public, with the exception of confidential or privileged information 
which the Commission determines should not be disclosed. When such 
an application is filed, it would be the subject of a press release issued 
by the Commission. Within 30 days of such press release, any interested 
member of the public could file written objections or comments. The 
Commission’s disposition of the application, together with a statement 
of supporting reasons, would be made public in a press release. I have 
also proposed:

[TJhat the Commission instruct the Rules Committee to prepare 
a new draft of the Commission’s Organization, Procedures, and 
Rules of Practice, to reflect a new policy under which all of the 
Commission’s functions, actions, and records will be public, except 
for (1) investigations while such investigations are in progress, 
and (2) staff-level consent order negotiations while such nego
tiations are in progress.

Each of these motions failed for lack of a second.35 The procedural 
changes I have suggested would improve efficiency. They would en
large the flow of information and comments to the Commission from 
interested members of the public, facilitating and not inhibiting the 
free exchange of accurate and complete data essential to informed 
agency action.

I he Commission has agreed, however, to establish a new procedure for handling 
premerger clearance requests and applications for approval of divestitures, acquisitions 
or similar transactions subject to Commission review under outstanding orders. Where 
such a transaction is approved, the Commission will make and publicize a provisional 
decision, together with a statement of supporting reasons. Within 30 days after publica
tion. any interested member of the public may file written objections or comments with 
the secretary. If substantial questions of fact appear, the Commission will take appro
priate action to resolve them before finally granting or denying approval to the 
proposed transaction. Although I joined the Commission in adopting the proposed 
procedure because it is a step in the right direction, it does not go far enough and 
does not remove the basic defects in the present procedure. See FTC News Release 
(May 23, 1969).
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In addition, bringing the consideration of pending matters to public 
view would permit more effective representation and advocacy of the 
public interest. These proposed steps would permit consumers, includ
ing the poor and the powerless, to participate more fully in the Com
mission’s processes.36 There is no doubt that permitting these voices to 
be heard would provide the members of the Commission an education, 
open new perspectives, and ultimately result in better, fairer, and wiser 
agency action.37

36 See generally Bonfield, Representation for the Poor in Federal Rulemaking, 67 
Mich. L. Rev. 511 (1969).

37 Businessmen would also benefit substantially. A recent editorial applauded steps 
that have been taken to publicize, before consent negotiations begin, complaints issued 
against television advertisers. This step was designed to give businessmen and 
advertisers more guidance concerning the requirements of the law. The editorial also 
observed:

These steps to give to advertisers more information about the com
mission’s attitudes are bound to be helpful. But there arc other aspects of 
secrecy which the commission has yet to consider.

Secrecy is good to the extent that it protects the innocent from unfair 
publicity, and it can be a factor in persuading the guilty to mend their 
ways. But secrecy also shields the FTC staff from public scrutiny, con
cealing indolence and incompetence. And fully as important, from the 
standpoint of the business community, secrecy compounds the risk that 
potential victims of questionable practices will be deprived of information 
they need in order to protect themselves.

The commission’s penchant for secrecy is not, as consumer militants 
might claim, evidence that FTC has been subverted by business. Actually, 
the most likely victims of unfair business practices frequently are other 
businesses. FTC secrecy protects one set of businessmen—the alleged 
offenders, without regard for obligations to another set, the businessmen 
who deal with them.

Advertising Age, Apr. 14, 1969, at 14, col. 1.
38 In two recent cases in which complaints were issued under part 2 of the Com

mission’s rules, requests for an ex parte hearing were denied and the respondents were 
heard publicly by the full Commission instead of in the usual closed meeting. See 
Litton Indus., Inc., [1967-1970 Transfer Binder] Trade Reg. Rep. 18,729 (FTC 1969); 
Cox Broadcasting Co., FTC File No. 692 3745 (Mar. 27, 1969) (public hearing).

Opening wide the Commission’s doors and windows would enable 
the public to see for itself what is or is not being done. It would enable 
Congress, the press, the private bar, and consumer groups to perform 
their necessary overseeing functions more effectively. Finally, it would 
promote a greater degree of public confidence in the fairness and in
tegrity of the Commission’s proceedings. The basic principle that jus
tice not only must be done, but must be seen to be done, applies as 
much to regulatory agencies as to courts.38

The Commission’s Priorities

The Commission has been given complete authority by Congress to 
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plan its own program, to select whatever matters it deems fit for inves
tigation, to select cases for its adjudicative docket, and to choose among 
the various available enforcement techniques.39 Given the vast range of 
the Commission’s jurisdiction, some form of screening procedure is ob
viously essential if the Commission’s resources are not to be dissipated 
on unessential matters. Congress left this responsibility in the Com
mission’s hands. In whatever it undertook, creative, resourceful, and 
planned affirmative action was expected of the Commission. Failure to 
exercise a discriminating judgment in choosing cases for investigation 
and complaint subverts this legislative purpose. The Commission’s per
formance in this regard, however, is not encouraging.

39 See notes 121-138 supra and accompanying text.
40 Part of this increase was to fund a program directed at mislabeled wool imports— 

from the establishment of which I dissented on the ground that it contained numerous 
fundamental defects—which has subsequently been struck down by the courts. See 
Textile & Apparel Group v. FTC, 410 F.2d 1052, 1057 (D.C. Cir. 1969), cert, denied, 
596 U.S. 910 (1970). The Commission has asked 174 employees for this Bureau, an 
increase of 70 over last year and five times the number engaged in merger work.

41 See The Administrative Process and the Rule of Law, A.ddrcss of Philip Elman 
Before the American Marketing Association, June 20, 1961 (copy on file with 
Geo. L. J.); Memorandum Concerning the Commission’s Policy with Respect to En
forcement of the Price Discrimination Law, Dec. 29, 1964. See also Associated Merchan
dising Corp., [1967-1970 Transfer Binder] Trade Reg. Rep. 18,619 (FTC 1968) 
(unpublished dissent circulated to Commission Sept. 4, 1968); Jacoby-Bender, Inc., 
[1967-1970 Transfer Binder] Trade Reg. Rfp. € 18,685 (FTC 1969) (unpublished dis

W hen challenged about its lack of planning, the Commission invari
ably responds that it is attempting to screen out unimportant matters, 
that it endeavors to allocate its resources sensibly, and that all it needs is 
more money. Let us consider the Commission’s “priorities” as they are 
reflected in past budget requests.

In the face of one of the most important merger movements in its 
history, the Commission sought no increase in the staff or appropriation 
of its Division of Mergers—currently 35 employees and $470,500. Three 
times that amount was appropriated for the Bureau of Textiles and Furs 
in 1969 and four times as much, $1,853,000, was sought for Textiles and 
Furs in 1970.40 Some 46 employees and an appropriation of $654,500 
were sought for the Division of Discriminatory Practices which investi
gates and eventually closes a myriad of trivial Robinson-Patman cases, 
usually at the behest of a Congressman or a small businessman complain
ing about his competitor’s aggressive, but fair, competition.

The Bureau of Economics is allocated only $1,250,000, or some six 
percent of the Commission’s budget. The Commission’s economic studies 
and analyses provide the best basis for determining the cost and benefits 
of alternative enforcement approaches-,41 yet it continues to relegate the 
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Bureau of Economics to a back seat. Ten or 15 years ago the Commis
sion let its Bureau of Economics play a relatively greater role than it 
does today. From 1957-1962 the Commission allocated nine percent 
of its budget to this Bureau, and in its early years, when the Commis
sion undertook its landmark economic investigations, 50 percent of the 
agency’s budget went to this Bureau.42

sent circulated to Commission May 10, 1968); Elman, Antitrust Enforcement: Retrospect 
and Prospect, 53 A.B.A.J. 609 (1967); Elman, The Need for Certainty and Predictability 
in the Application of the Merger Lave, 40 N.Y.U.L. Rev. 613 (1965).

42 See Note, The Federal Trade Commission and Reform of the Administrative 
Process, 62 Colum. L. Rev. 671, 685 (1962). Earlier reports contained examples of 
important economic investigations. Hoover Comm’n Report 123; Herring, Politics 1, 
supra note 27, at 1023-26.

43 See Elman, The Federal Trade Commission and the Administrative Process, 
8 Antitrust Bull. 607, 614-15 (1963).

44 See Flearings on S. 860 and S. 2045 Before the Subcomm. on Executive Reorganiza
tion of the Senate Comm. on Government Operations, 91st Cong., 1st Sess. 657-58 
(1969) (statement of Chairman Paul Rand Dixon).

45 See notes 121-138 infra and accompanying text.
40See Robinson-Patman Price Discrimination Act, 15 U.S.C. 13a-13b, 21a (1964); 

Abby Kent Co., 62 F.T.C. 1248 (1965). These orders were entered over my dissent.
47 See Thermochemical Prods., Inc., FTC File No. 8725 (July 25, 1969).
48 E.g., Town & Country Food Co., 61 F.T.C. 1218 (1962).

The Commission’s much heralded program emphasizing voluntary 
compliance and conciliation, a program that I proposed and supported,43 
is largely a nullity if there are no sanctions behind it.44 It is therefore 
important that the effectiveness and credibility of the Commission’s 
orders and formal processes be maintained. A principal Commission 
priority should thus be to enforce orders issued where voluntary pro
cedures are inadequate. Compliance with the Commission’s orders is 
frequently a sham.45 An important reason is reflected in the Commis
sion’s budget. Only 15 people are involved in policing compliance with 
the thousands of deceptive practices orders that the Commission has 
entered and no increase is sought in this number or in the $235,000 
appropriated to this division.

For the Bureau of Restraint of Trade’s Division of Compliance $357,- 
000 is requested, the same as last year. Most of the work of this division 
involves supervising compliance with an almost infinite number of petty 
Robinson-Patman price discrimination orders,46 most of them entered 
by consent. Small wonder then that flagrant abuses of Commission 
orders are found,47 that civil penalty cases are permitted to expire because 
the statute of limitations has run,48 and that but three civil penalty cases 
were certified to the Attorney General in 1968 as against 25 in 1961.

Finally, in the consumer protection area, it is worth noting that no 
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monev is allocated for product safety studies, product performance 
review, or similar functions because the Commission has no qualified 
engineers or other skilled personnel on its staff hired to perform these 
functions. Nor has it attempted to hire any. But the Commission does 
feel it will have enough work to keep busy 190 people, with a budget 
of SI.798,000, in performing the few and relatively routine functions 
assigned the Commission under the Truth-in-Lending Act.

The Absence of Planning in Selecting Cases for Investigation

The Commission’s lack of planning and priorities, despite its declara
tions to the contrary, is revealed most clearly in its selection49 of cases 
for investigation. One measure of the Commission’s failure to follow 
a responsible system of priorities is found in the percentage of investi
gations that originate within the Commission as compared with the per
centage that stem from random “applications for complaint” received 
from the public at large. Professor Auerbach, finding that in 1961 and 
1962 more than two-thirds of the investigations begun by the Commis
sion arose from complaints received in the mail, criticized the Commis
sion for passivity in ordering investigations and excessive reliance on out
side complaints.50 If anything, the Commission in recent years has relied 
even more on outside complainants instead of developing its own pro
gram. selecting those areas that arc most important and should command 
its attention.

49 “Selection” is perhaps too inaccurate a word, for it suggests an element of choice 
and judgment. “Absorption” or “ingestion” might be more accurate.

50 See Auerbach, supra note 2, at 393-94. See also Hoover Comm’n Report 128-29.
This figure is slightly inflated since it includes the 56 cases closed, principally on 

the ground of stalcncss, in May 1968. These closings are discussed in footnote 57 infra

The wastefulness of failure to follow more stringent screening pro
cedures in deciding whether to begin an investigation at the instance of 
a private complainant is seen in the fact that the Commission started 
fiscal vear 1967 with almost 2,000 investigations pending on its Bureaus’ 
dockets. During the year, another 1,192 investigations were opened and 
onlv 1.058 closed, adding 134 cases to those pending when the year 
began. Not surprisingly, considering the haphazard way in which inves
tigations are opened, of the 1,058 cases closed, 572, or more than half, 
were closed without any action at all being taken—no complaint issued, 
no assurance of voluntary compliance taken.

In fiscal year 1968, the Commission became onlv slightly more selec
tive, opening 752 investigations, closing 884,51 still leaving some 2,000 
actions pending at year’s end. Enforceable orders were entered in about 
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one-sixth of the 884 matters closed. Reflecting the Commission’s askew 
priorities, about one-half of the orders were entered in relatively trivial 
textile and fur cases.

It is of course commendable that the Commission does not pursue 
every case to the death merely because money has been spent on an 
investigation and that it is prepared to recognize that at least some cases 
are too trivial to merit its attention. However, if the Commission is to 
perform its functions with any degree of success it cannot afford to have 
70 percent or even 50 percent of its investigators’ time wasted in fruit
less pursuit of nonexistent evidence that violations of law have occurred. 
I do not suggest that the Commission only investigate after it has made 
a prejudgment that the law has been violated, or that it should cease 
accepting complaints from the public. It is clear, however, that greater 
discernment must be brought to bear before the Commission’s investiga
tive machinery is put in motion.52

52 Some movement towards selectivity may be indicated by the fact that only 682 
investigations were opened in fiscal 1970. Federal Trade Comm’n, Workload and 
Manpower Reports (June 30, 1970).

53 The Commission conducts its meetings with somewhat greater dispatch than it 
did in 1961, in large part because of procedural reforms that I have suggested. See, e.g., 
Commission Minutes of Nov. 13, 1963, adopting my proposals for streamlining the 
Commission’s meeting agenda; Memoranda circulated Apr. 15 (adopted) and Apr. 27, 
1964 (not adopted), and Sept. 30, 1965 (not adopted), concerning amended procedure 
for handling of informal matters at the Commission level; Suggestion re: Flow of 
Papers, circulated Oct. 2, 1964 (adopted); Suggested Change in Commission Meeting 
Procedure dated Mar. 30, 1965 (not adopted); “Expediting Commission Business”, 
circulations of Nov. 22 and Dec. 16, 1968 (not adopted).

Another statistic from the Commission’s Management Officer indi
cates that from January-March 1969 almost 500 letters were received 
from Members of Congress complaining, usually on behalf of a constitu
ent, of various trade practices and activities. Although many of these 
letters involved purely private matters—for example, controversy between 
competing small businessmen over trivial advertising claims or aggres
sive, but not unlawful, pricing—and although most are forwarded as a 
simple courtesy to his constituent by the Congressman involved, the 
Commission treats most such matters on an expedited basis, often engag
ing in a full-scale inquiry where none is necessary or desirable. I doubt 
very much that Congress would mind if the Commission were somewhat 
less obsequious. The Commission would be able to spend more of its 
time on really important matters if it instituted a more thorough screen
ing procedure designed to weed out the frivolous and inconsequential.

Many of the Commission’s problems may be traced to the absence of 
adequate screening procedures.53 For one thing, delay becomes almost 
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inevitable. The staff and the members of the Commission get tied up 
in opening and closing unimportant files. Most of these matters are first 
investigated in the field, keeping the field attorneys from concentrating 
on more important cases. As of December 31, 1968, 27 percent of the 
687 Bureau of Restraint of Trade investigations pending were over two 
years old and 76 percent were over one year old. One-fourth of the 
deceptive practices matters pending were over two years old and almost 
three-fourths were over one year old.54 It should be obvious why any 
number of investigations are closed without any administrative action 
taken, simply on the ground of age and staleness. Usually no letter 
closing the matter is sent to the proposed respondent because of the 
embarrassment that it would cause the Commission.55 For example, a 
brief, incomplete review of the Commission’s five-day closing matters56 
for March 1969 indicates that at least eight matters were closed either 
because of their age or because the proposed respondent had gone out 
of business in the lengthy interval between commencement of the inves
tigation and report to the Commission.57 These cases were closed with

54 By contrast, in 1960 only 29 percent of the restraint of trade investigations pending 
were over one year old and 62 percent were less than six months old. Illustrative of the 
delay in restraint of trade cases is Hat Frame Mfrs. Ass’n, FTC File No. 631 0152. 
The investigation involving alleged price fixing—a practice voluntarily terminated in 
December 1962—began in 1962, was referred to the field in February 1963, and was not 
completed until April 1967. The matter then languished at headquarters until August 
1968, when it was returned to the field for minor revision of the assurance of 
voluntary compliance which was finally submitted to the Commission April 14, 1969, 
six and one-half years after the investigation had begun.

55 See, e.g., Crawford Corp., FTC File No. 631 0629 (closing letter omitted due to 
almost six years delay in processing the matter); National Grinding Wheel Co., Inc., 
FTC File No. 651 0121 (closing letters omited due to 3Vi years delay in forwarding 
the matter to the Commission).

56 The five-day closing procedure is used primarily for relatively minor matters of 
a routine nature.

57 See, e.g., J&S Industries, FTC File No. 662 3130 (questionable sales promotional 
scheme, investigation closed after 3*Z> years because proposed respondent had gone 
out of business); National Association of Insurance Agents, FTC File No. 621 0837 
(file opened pursuant to request from the Department of Justice—no reply was received 
from proposed respondent and no further inquiry from Department of Justice—file 
closed 7 years after it was opened, no action taken); Corneli Seed Co., FTC File 
No. 611 0957 (misleading trademark, file opened in 1960 or 1961 pursuant to request 
from Department of Agriculture—no further inquiry from Department of Agriculture
file closed 8 years after opening, no action taken); Kishel Bros. Trading Co., FTC File 
No. 621 0355 (misleading trademark, file opened pursuant to request from Department 
of State—no reply was received from proposed respondent and no further inquiry from 
Department of State—file closed 6V2 to 7 years after opening, no action taken); 
Timber Engineering Co., FTC File No. 611 0147 (misuse of certification marks, file 
apparently opened on Commission’s own initiative or possibly on complaint of a 
competitor—file closed more than 9 years later, no action taken).

It should be repeated that these are just examples, but they typify what goes on at 
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out public announcement or even a private whimper. I have no quarrel 
with the closing of these matters; the point is that they should never 
have been opened, and the public’s money should not have been wasted 
on them. Numerous other matters had become stale and were settled 
on the basis of assurances of voluntary compliance. Still other cases 
considered by the Commission as part of its meeting agenda during that 
period were closed for similar reasons.

A review of the matters completed during any given week or month 
would disclose a similar or greater percentage of matters that had be
come stale and were closed with no action taken or were settled on the 
basis of an assurance. For example, a recent matter involved what was, 
apparently, a flagrant misrepresentation of vinyl as leather by a major 
automobile company. However, there was a two year delay in inves
tigating and forwarding this simple matter to the Commission and rather 
than litigate what had become a stale case, the Commission accepted an 
assurance.58 One other case circulated to the members of the Commis
sion on April 4, 1969, should also be mentioned.59 60 The investigation 
was opened in 1962 but no further complaints were received. Although 
the staff was of the view that the proposed respondent was still engaged 
in the alleged anticompetitive practice, which it characterized as “per
nicious,” it recommended closing because there had been no further 
complaints during the seven years the matter had been pending.

the Commission every day. For example, on April 17, 1969, the following cases came 
across my desk: Frederick L. Hovde, FTC File No. 651 0636 and Gilbert W. 
Humphrey, FTC File No. 651 0637 (investigation of alleged interlocking directorates 
violating § 8 of the Clayton Act, opened in 1964—brief 1965 investigation uncovered 
no evidence—forwarded to Commission and closed 514 years after opening, no action 
taken); Sheraton Mercantile Co., FTC File No. 652 3594 (investigation of alleged 
deceptive pricing practices opened early in 1965 on complaint of party having private 
controversy with proposed respondent—assurance accepted by Commission over 4 years 
later).

58 Ford Motor Co., FTC File No. 682 3160; see Joseph E. Seagram & Son, Inc., FTC 
File No. 651 0083 (114 year delay in forwarding investigator’s report to Commission, 
5 year delay in investigation, all served to render the case stale). The problem of 
delay in submitting recommendations to the Commission is not of recent vintage and 
is pervasive. See, e.g., Elman Nonagenda Memorandum of Apr. 6, 1964, concerning 
“Resubmission to the Commission of Matters Returned to Staff for Further Action 
and Report.” See also Ar. Winarick Corp., FTC File No. 641 0264, (complaint received 
July 11, 1962, investigation opened March 20, 1964, and referred to field, assigned to 
field attorney, July 2, 1965, returned to headquarters, January 3, 1969, submitted to 
Commission for closing due to lack of evidence, private nature of controversv, and 
unimportance, April 25, 1969).

59 Since the matter is still under investigation and may eventually go to adjudication, 
it is best not cited.

60 In fiscal 1970, the Commission’s Bureau of Restraint of Trade closed 402 investiga-

The breadth of this problem should not be underestimated.00 In the 
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spring of 1968 the then Director of the Bureau of Deceptive Practices, 
while convalescing at home from an illness, reviewed his Bureau’s investi
gational files. He found 56 cases that he recommended be closed, almost 
all on the grounds of staleness or lack of importance. Here again, the 
problem is not that these largely trivial cases were closed, but that they 
were opened or, once opened, that they were permitted to languish, 
some for seven years or more. Two of these cases deserve special men
tion/31 They were closed at least in part because the files had been lost. 
As one Commissioner observed, “a closing justified even partially on the 
basis of lost files places a premium on losing files as an effective method 
for getting rid of a difficult or otherwise unwanted matter.” * 62 Unfor
tunately, the lost file phenomenon is still with us.63 * 65

cions. Complaints were issued in 18 cases, assurances of voluntary complaince accepted 
in 22 cases. There were 350 closings in the category of “other," meaning that the 
investigations were closed due to stalcncss, lack of evidence of violation, triviality, etc. 
In short, 80 percent of all the investigations closed by this Bureau were closed on 
these grounds. Federal Trade Comm’n, supra note 52.

G1 Doughboy Industries, FTC File No. 632 3948; Ronnie, Inc., FTC File No. 652 3043.
62 Doughboy Industries, FTC File No. 632 3948.

e.g., Associated Auto Wholesalers Corp., FTC File No. 652 3102 (circulated as 
a 5-day closing matter, March 21, 1969).

,;1 In fiscal 1970 the Commission’s Bureau of Restraint of Trade and Bureau of 
Deceptive Practices closed a total of 1011 investigations. More than 78 percent of the 
deceptive practices cases and 85 percent of the restraint of trade cases were closed 
without issuance of a complaint or acceptance of an assurance of voluntary compliance. 
Most of these “other” closings, 80 percent of all the cases closed by these two main 
operating bureaus, were closed on grounds of staleness, insubstantiality, or lack of 
evidence. Federal Trade Comm’n supra note 52.

65 See notes 70-85 infra and accompaniyng text.

Incentives for further delay thus are built into the system—it is far 
easier to put off a difficult or complex matter, and ultimately to drop it 
on the ground that it is stale or the files have been lost, than it is to pursue 
such matters vigorously. Based on an admittedly random sample of the 
matters closed by the Commission in March 1969, a conservative esti
mate of the number of cases closed each year for reasons of age would 
be around 100 or at least 10 percent of the cases closed by the Commis
sion. The actual number is probably much higher.04 Yet, even 10 per
cent seems clearly to be an inordinate number, reflecting an inexcusable 
waste of time and money.

Similarly, as a consequence of this kind of delay, most Commission 
adjudicative decisions are based on relatively stale records.05 More im
portant, as is evidenced by the fact that more than one-fourth of the 
matters pending in the Bureaus of Deceptive Practices and Restraint of 
Trade are more than two years old, there is a constant backlog of un
finished investigations which provide a ready excuse and convenient 
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justification for not taking up more pressing current matters.66 An at
mosphere of “all deliberate lack of speed” prevails. Slow and inferior 
work thus gains acceptance at all levels of the Commission—a problem 
which is compounded by the proliferation of high-level staff positions 
and offices through which all matters must pass,67 and by the Commis
sion’s failure to staff adequately its big city field offices.

6G The Commission in 1924 reported that:
A ten years’ view of the deception, bad faith, fraud and oppression of 
which the business world and the public complain teaches that the certain 
and speedy challenge of this commission to such practices is the effective 
remedy. But the commission must report a docket of cases grown old 
and age necessitates reinvestigation by reason of changed conditions or 
customs and the unknown whereabouts of witnesses, some of whom may 
be dead. Therefore, a case grown old not only adds costs not contem
plated, but, more serious, the remedy is postponed or fails.

Federal Trade Commission, 1924 Annual Report. It is interesting to note that in that 
year the Commission’s appropriation was just over $1,000,000, of which $977,000 was 
expended. Some 314 people were employed earning an average salary of $2,562.78. 
Id. at 4-6. The Commission disposed of 1,531 matters in that year, as against 884 in 
1968 when the Commission’s budget was over $15,000,000 and it had 1,200 employees. 
Its backlog, which Henderson and the Commission itself considered far too large, was 
822 cases as against 2,000 in 1968. Compare id. with Federal Trade Commission, 1968 
Annual Report 2.

67 For example, many of the matters cited in the section were delayed by reason of 
the numerous offices through which they had to pass before being forwarded to the 
Commission. See, e.g., Memorandum, Management Improvement and Cost Reduction in 
Government Operations (circulated Apr. 22, 1965); Memorandum from Professional 
Advisory Committee on Internal Management, Feb. 5, 1969. Some of the problems 
caused by the delay in the Commission investigations may be seen in the following 
chronology of a case recently closed by the Commission.

March 17, 1967: Field Office transmits two consumer complaints about 
proposed respondent’s alleged misrepresentations in 
sale of food freezer plan.
Work done: Attorney-Examiner prepared transmittal 
memo which was reviewed and signed by Attorney
in-Charge. Thereafter, the Division of Legal and 
Public Records did a history search on respondent 
and found nothing. Matter was then transmitted to 
Bureau of Deceptive Practices, which forwarded it to 
Division of Food & Drug Advertising, which assigned 
it to trial attorney.

April 13, 1967: Trial attorney requests full field investigation.
Work done: Memorandum prepared by trial attorney. 
Reviewed and signed by the following:
(1) Chief, Division of Food & Drug Advertising.
(2) Assistant Director, Bureau of Deceptive Prac
tices.
(3) Director, Bureau of Deceptive Practices.
(4) Assistant Director, Bureau of Field Operations.
(5) Director, Bureau of Field Operations.

April 24, 1967: Matter assigned to a different field office.
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One way to deal with the problem of delay in investigation would be 
for the Commission to make a matter of public record, although not 
necessarily in a press release, the names, alleged offenses, and file num
bers of each investigation it institutes and each one it closes on a weekly 
or monthly basis. During the investigation, of course, confidentiality 
would be maintained to facilitate the investigation and to make settle- 
ment negotiations possible. Such a procedure is obviously not a cure- 
all but it would create a self-enforcing system for accelerating the 
Commission’s investigative process and would permit the press, the pri
vate bar, and interested members of the public to perform some over
seeing functions.

The more fundamental problem of screening cases more carefully 
before docketing them for investigation is not so easily solved.68 It 
depends on the development of priorities, policy planning, and adoption

October 7, 1968: After review by Attorney-in-Charge at the field office, 
matter assigned to Attorney-Examiner.

October 11, 1968: Attorney-Examiner recommends closing of file as 
respondent has been out of business for over one 
year.
Work done: Attorney-Examiner traveled to a city 
about 150 miles from the field office, interviewed 
several witnesses, and checked with the Better Busi
ness Bureau. Then wrote closing memorandum which 
was reviewed and signed by the following:
(1) Assistant Attorney-in-Charge.
(2) Attorney-in-Charge. <
(3) Acting Director. Bureau of Field Operations.

November 17, 1968: Trial attorney prepares summary memo expressing 
his concurrence in final report of attorney-examiner. 
Memorandum reviewed and signed by:
(1) Acting Chief, Division of Food & Drug Ad
vertising.
(2) Assistant Director, Bureau of Deceptive Prac
tices.

The matter was eventually closed in December 1968, almost two years after the 
investigation was begun. Moreover, the above recital does not take into account 
review by the five commissioners, their staffs, the quarterly status reports filed on the 
matter by the field office and trial attorney, and work, at various stages, by the Division 
of Legal Records. This chronology is taken, substantially verbatim, from a memoran
dum by Commissioner Nicholson, circulated Dec. 12, 1968, describing the Com
mission’s actions in Blue Ribbon Packing Co., FTC File No. 672 3720. He also 
observed: “There were six other ‘out-of-business’ matters in November.”

Another example of the increasing bureaucratic bumbling within the Commission 
can be seen in a recent matter, still pending, which took over two months, from 
December 2, 1968 until February 11, 1969, to get from the Bureau of Field Operations 
(Rm. 400, FTC Building) to the Bureau of Deceptive Practices (Rm. 458, FTC 
Building). This kind of delay is quite common.

08See, e.g., Gimbcl Bros., 60 F.T.C. 359, 378 (1962) (Elman, dissenting); “Food for 
Thought”, Memorandum (circulated Oct. 16, 1961).
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of other reforms discussed below. It depends principally, however, on 
the Commission’s own determination to reform. Delay, one of the most 
pernicious enemies sapping the administrative process of its vitality, is 
attributable in large part to the Commission’s willingness to open investi
gations willy-nilly in an effort to please everyone. Elimination of delay 
must become a paramount objective.69

69 Agency officials at every level must be imbued with a sense of urgency. 
They should develop an allergy to matters that ‘lie around’, unacted 
upon until they become too stale to require action. There should be a 
positive passion for getting things done as quickly as possible, not putting 
off until tomorrow what could be done today with a little extra effort. 
The tone and direction of an agency, and the pace at which it proceeds, 
are determined by those who head it. The example they set, good or 
bad, will be followed right down the line. Agency heads should not 
merely issue exhortations to employees calling for expeditious actions; 
by their own example in handling their own work, agency heads set 
the right standards for subordinates to follow. In addition, greater atten
tion should be paid to delays at staff level. Stringent supervision over this 
aspect of staff performance is critical. It would be desirable to appoint 
special officers whose sole function is to spot, find the cause of, and 
remedy all unnecessary delays in the transaction of agency business.

Administrative delay can also arise from the failure of agency heads to 
assign priority to matters on the basis of their public importance. It is 
the responsibility of agency heads to make certain that first things come 
first. Where resources and manpower are dissipated in relatively trivial 
and insignificant matters, it becomes hard if not impossible to handle 
important matters quickly and effectively.

Letter from P. Elman to the Chairman of the Senate Subcommittee on Administrative 
Practice and Procedure, May 19, 1966. This prescription for administrative reform 
remains the same today.

The Commission’s Adjudicative Power: Case Selection

Adjudication was not intended to be, and should not be, the principal 
mechanism relied on for articulation and enforcement of agency policy. 
Indeed, it is questionable whether the Commission should continue to 
adjudicate on a case by case basis. In its conception, however, the power 
to adjudicate alleged violations of law was an important enforcement 
tool given the Commission by Congress to aid in elaborating and carry
ing out the regulatory policies established by statute. In its implemen
tation, however, the Commission’s adjudicative power has been used 
indiscriminately and ineffectively. Delay has become endemic and ele
ments of unfairness have been permitted to creep into the Commission's 
adjudicative proceedings.

The lack of planning and screening procedures in commencing inves
tigations has inevitably led to a degradation of the Commission’s adju
dicative powers. Many of the current cases on the adjudicative docket 
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are trivial. Congress foresaw something far different, a Commission 
exercising an informed discretion in selecting only the most important 
matters for adjudication. Congress sought to insure that the Commis
sion would exercise a discriminating judgment and would not ignore 
public priorities when issuing complaints.70 Unlike a court, the Com
mission is not a passive arbiter of controversies fortuitously presented 
to it by litigants.71 Congress has instead given the Commission full, and 
virtually unreviewable,72 control over the selection of cases on its docket; 
the Commission was not intended to be circumscribed with respect to 
its choice of cases for adjudication, anymore than it was to be limited 
in its decision whether to proceed by adjudication or by some other 
means in dealing with the difficult problems that a dynamic economy 
and changing business practices would present.

70 See Gimbel Bros., 60 F.T.C. 359, 377 (1962) (Elman, dissenting); G. Henderson, 
supra note 20, at 329.

71 In his classic study, The Federal Trade Commission, Henderson explained that 
Congress adopted the “anomalous procedure” which makes the Commission “both 
complainant and judge” in part “because the legislators feared that the Commission 
would be overwhelmed with a host of petty squabbles, and therefore provided that the 
formal machinery of the Commission could be set in motion only by the Commission 
itself, where the case seemed to be of sufficient importance.” G. Henderson, supra note 
20, at 328-29.

See notes 16-24 supra and accompanving text.
73 15 U.S.C. § 45(b) (1964).
71 It is common knowledge that the Commission is still beset by this problem. “Its 

resources of manpower, money, and time arc necessarily limited. The basis of selection 
of cases in which the complaints are to be issued is thus of prime importance in 
determining how well the Commission does its job. Here, too, there operates a kind 
of Gresham’s law. The trivial and inconsequential cases leave little room for, and 
tend to drive our, the substantial and significant.” Gimbel Bros., 60 F.T.C. 359, 378 
(1962) (Flman, dissenting); see Jacoby-Bender Inc.. No. 8728 (FTC, May 10, 1968) 
( l iman, dissenting).

To insure that the Commission would not demean its work or render 
itself ineffective by bogging down in trivial cases, Congress required, 
in section 5 (b) of the Federal Trade Commission Act, that two distinct 
determinations must be made before the Commission may issue a com
plaint: (1) that there is “reason to believe’’ that a violation of law has 
occurred; and (2) that a proceeding by the Commission “would be to 
the interest of the public.” 73 Cases for complaint were not to be chosen 
indiscriminately, or on the basis of complaints received in the morning 
mail, but in order of public importance. Shortly after becoming a mem
ber of the Commission, echoing criticisms that had been leveled since 
the Commission’s earliest days, I expressed concern that the Commission 
had failed to fulfill this responsibility of weighing the public interest in 
selecting cases.74
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In 1964, Professor Carl A. Auerbach of the University of Minnesota 
Law School, who—on behalf of the Administrative Conference of the 
United States—had spent over a year studying the internal organization 
and procedures of the Commission, observed that “the important ques
tion is whether the Commission has a system of priorities by which it is 
guided in discharging all the tasks entrusted to it by Congress. To date, 
the answer is no.” 75 Six years later, and 45 years after Henderson first 
raised the question, the answer is still no.

75 Auerbach, supra note 2, at 393.
76 Federal Trade Comm’n, Organization, Procedures and Rules or Practice 

§§ 3.1-3.61 (1970).
77 Auerbach, supra note 2, at 391-92.

Since issuance of a complaint, whether under the Commission’s con
sent order procedure or under the rules governing adjudicative proceed
ings,76 depends on a determination that the proceeding would be in the 
public interest, it is instructive to consider the number of complaints 
that the Commission has issued in the various areas of its responsibility. 
For example, Professor Auerbach’s concern with the Commission’s failure 
to establish priorities for the allocation of its scant resources was 
prompted in part by the discovery that from January 1, 1961, through 
June 29, 1962, the Commission issued a total of 447 orders in deceptive 
practices matters, most of them involving textile and fur labeling viola
tions, and only seven in cases involving the merger law. Restraint of 
trade matters accounted for only 26 percent of the consent orders and 
29 percent of the litigated orders issued by the Commission, and the 
overwhelming majority of these were cases arising under the Robinson- 
Patman Act.77 The Commission continues to emphasize its textile and 
fur labeling work, issuing 4.5 textile and fur complaints for each re
straint of trade case and more than three for each deceptive practices 
case. More specifically, at a time when antitrust policy makers are 
increasingly concerned by a growing merger trend, perhaps the greatest 
in our history, the Commission issued complaints in seven merger cases 
while issuing complaints in 85 textile and fur cases.

As has been discussed above, an important factor contributing to the 
accumulation of trivial cases, apart from the lack of any priorities in 
issuing complaints, is the initiation of numerous inconsequential investi
gations. Having pursued these investigations at some cost, the Com
mission and its staff are under real, if intangible, pressure to see that not 
all are closed for staleness or triviality, but that some lead to complaints. 
The result is the issuance of complaints such as the brokerage com
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plaints7 * * 78 or the recent complaint the Commission conjured up to extir
pate the alleged darker practices of the tiny Magic Dealers Association.79 
The Commission thus spends its time and money on the wrong cases 
while it is forced by its paucity of enforcement resources to forego 
prosecution of other more important cases80 or, in the few significant 
cases that are brought, to accept consent orders which do not include 
divestiture or other effective relief.

7S Borman Food Stores, [1967-1970 Transfer Binder] Trade Reg. Rep. 18,850
(FTC 1969), rev'd in part sub nom. Jewel Companies, Inc. v. FTC, 5 Trade Reg. Rep. 
f 73,316 (7th Cir. 1970).

79 FTC File No. 671 0231. Another example is provided by the so-called “Goodyear” 
cases. Rettinger Mfg. Co., [1967-1970 Transfer Binder] Trade Reg. Rep. 5117,916, at 
20,305 (FTC 1967) (Elman, dissenting), appeal dismissed, 392 F.2d 454 (2d Cir. 1968).
For years the Commission has wasted its time and money in trying to get small raincoat
manufacturers to stop using the name Goodyear. The Commission has thus been 
acting as general counsel to Goodyear Tire and Rubber Co., trying to protect its 
trademarks with no commensurate benefits to the consuming public. My protests over 
this waste of public funds have until recently been entirely ignored.

80 One measure of the decreased effectiveness of the Commission’s adjudicative power 
is that in fiscal year 1968 the Commission heard only eight appeals in adjudicative 
cases and one of these was later settled by an assurance of voluntary compliance. 
As the text indicates, the diminished caseload does not reflect an increase in selectivity, 
merely a reluctance to bring important cases. Rather than spend time and money 
litigating the trivial charges brought against them, most respondents eventually negotiate 
some form of consent settlement.

S1 This problem is also not new. See, e.g., Staff of the Monopoly Subcomm, of the 
Comm, on Small Business, Report (1946); see H.R. 1 Res. 64, 79th Cong., 1st Sess. 26 
(1946).Members of the Commission’s staff “have such a large backlog of cases that they 
have to spend all their time ‘swatting new flies’ and do not have time to find out whether 
they have effectively disposed of the old ones.” Report, supra at 26.

82 As of December 31, 1968, the age of matters pending in the Commission’s field 
offices, measured from the date the matter was received in the field, was as follows: 
just under 40 percent of the Bureau of Restraint of Trade investigations and 21 percent 
of the Bureau of Deceptive Practices investigations were over 18 months old.

In addition, entry of orders in numerous unimportant cases contributes 
to the tremendous delay and general ineffectiveness of the Commission’s 
efforts to police its orders to determine whether they are being obeyed.81 
Backlogs in the field82 and at headquarters are attributable in part to the 
need to determine whether hundreds of orders are being violated. Again, 
the result is diffusion of effort and diversion of resources from more 
important matters which are often ignored.

The Commission contends in its public statements that “high priority 
is accorded those matters which relate to the basic necessities of life, 
and to situations in which the impact of false and misleading advertising, 
or other unfair and deceptive practices, falls with crudest impact upon 
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those least able to survive the consequences—the elderly and the poor.” 83 
Although the Commission’s failure to come to grips with the important 
consumer issues and antitrust questions that confront it is discussed more 
fully below, even this cursory review of the cases on the Commission’s 
adjudicative calendar indicates the emptiness of the Commission’s claim 
that it acts in accordance with an established set of priorities.84 The short 
of it is that the Commission continues to select cases for complaint in 
an arbitrary, haphazard way and continues to allow itself to become 
bogged down in matters of slight significance. Nor does its reduced 
adjudicative calendar reflect an increase in other enforcement activities 
as the Commission would have Congress believe.85 Passivity and aim
lessness continue to dominate the Commission’s performance and if an 
effort has been made to intelligently sort out priorities and allocate re
sources, it is not readily discernible.

83 Federal Trade Comm’n, 1967 Annual Report 17. See also, Federal Trade 
Comm’n, Workload and Manpower Reports (Dec. 30, 1968).

84 Sec Cohen, The Federal Trade Commission and the Regulation of Advertising in 
the Consumer Interest, 33 J. Marketing, Jan. 1969, at 40, 42-43.

Hearings on S. 860 Before the Subcomm. on Executive Reorganization of the 
Senate Comm. on Government Operations, 91st Cong., 1st Scss. 617, 655-56 (1969) 
(statement of Chairman Paul Rand Dixon).

8G See National Educ. Accrediting Ass’n, FTC File No. 682 3440, (Agenda Memo
randum of Mar. 4, 1969 urging that a matter involving allegedly blatant fraud be 
referred for criminal prosecution to avoid immunity problems under the Commission’s 
subpoena procedure). My recommendations were rejected by a 3-2 vote.

87 See notes 5-13 supra and accompanying text.

Obviously, if the Commission’s adjudicative power is to be used 
properly, it cannot be regarded in isolation from the Commission’s other 
enforcement tools. An integrated planned program is essential. The 
elements of such a program are discussed elsewhere in this paper, but 
it should be noted here that as an important first step in planning its 
docket the Commission will have to relinquish the notion that it can 
pursue every perpetrator of fraud in every local market in the nation.86 
It will have to establish priorities and realistic guidelines and let them 
permeate every action it takes. In choosing cases for complaint it can
not afford to perpetuate the existing pattern of saying that we have 
invested so much time and energy in investigating an unimportant case 
that it cannot be dropped. Congress could help by enacting strong fed
eral antifraud legislation along lines that I have proposed,87 but the 
principal initial burden of reform must fall on the Commission.

The Commission has already made use of its adjudicative power in 
the affirmative way here proposed. For example, in the Procter and
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Gamble™ and Consolidated Foods™ cases, the Commission began to 
explore the scope of section 7 of the Clayton Act in its application to 
product extension conglomerate mergers. The dairy cases beginning with 
Foremost Dairies™ and culminating in the guidelines laid down in the 
Beatrice Foods" decision, marked the Commission’s first efforts to deal 
with the problem of market extension mergers, and these cases also 
established principles and provided signposts that can and have been 
used both in merger cases and in broader rulemaking or similar industry
wide proceedings. In the Colgate-Palmolive^ case, the Commission 
dealt comprehensively with the problem of mock-ups in television 
advertising.

These cases indicate the important role that adjudication can play as 
one technique enabling the Commission to explore, elaborate upon, and 
apply the elusive regulatory concepts committed to its jurisdiction. 
Whether the Commission’s adjudicative power is used in this affirmative 
wav as part of a positive enforcement program or continues to wither, 
emphasizing relatively unimportant matters, is up to the Commission.

The Problem of Insuring Fairness. The Commission’s failure
to make proper use of its adjudicative power is not limited to its un
systematic, irrational selection of cases.88 89 90 91 92 93 Prolonged delays and elements 
of unfairness have been permitted further to erode the impact and utility 
of adjudication as an enforcement device.

88 63 F.T.C. 1465 (1963), rev'd, 358 F.2d 74 (6th Cir. 1966), rev'd, 386 U.S. 586 
(1967).

89 62 F.T.C. 929 (1963), rev'd, 329 F.2d 623 (7th Cir. 1964), rev'd, 380 U.S. 592 
(1965).

90 60 F.T.C. 944 (1962).
91 [1965-1967 Transfer Binder! Trade Reg. Rf.p. < 17,244 (FTC 1965).
92 62 F.T.C. 1269 (1963), rev'd, 326 F.2d 517 (1st Cir. 1963), rev’rf, 380 U.S. 374 

(1965).
93 I he ideas and proposals included in this section have been expressed by me on 

numerous occasions. E.g., I Iman, A Note on Administrative Adjudication, 74 Yale 
L.J. 652 (1965); Agency Decision-Making: Xdjudicarion by the Federal Trade Com
mission, Address by P. I Iman before the Federal Bar Association, Sept. 11, 1964; see 
Dean Foods Co., [1965-1967 Transfer Binder] Trade Reg. Rep. 5117,765, at 23,120-28 
(FTC) (1 Iman, dissenting), petition dismissed, 356 F.2d 481 (7th Cir. 1966), rev'd and 
remanded, 384 U.S. 597 (1966); Knoll Associates, [1965-1967 Transfer Binder] Trade 
Rec. Rep. 1 17,668, at 22,974-76 (FTC 1966) (Flman, dissenting), rev'd, 397 F.2d 530 
(7th Cir. 1968).

Agency adjudication is essentially similar to a judicial proceeding. A 
hearing examiner fulfills the function of a trial judge, while the Com
mission often acts as an appellate court, reviewing the examiner’s find
ings either on its own motion or in response to an appeal. Ideally, the 
Commission should review and decide questions of law based on statutes, 
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court decisions, its own precedents, and its expert judgment on the issues 
involved.

In both judicial proceedings and agency adjudication, the decision 
must be based on a record, the findings must be supported by the evi
dence, and the challenging party must bear the burden of proof. The 
intrinsic differences, including the agency’s power to control its own 
docket, are those of the institutional surroundings in which the adjudi
cation takes place.

The fundamental strength of the judicial process lies in its observable 
and recognizable fairness which results in public acceptance of the 
legitimacy of judicial decisions. By their nature, quasi-judicial agency 
proceedings are more susceptible to a lack of fairness. While a judge 
sits as a disinterested arbiter in the controversy before him, the members 
of the Commission are committed to particular enforcement policies and 
goals in the cases which they are called upon to judge. The judicial 
process requires no particular technical expertise on the part of the 
judge. In contrast, agency members are expected to apply a specialized 
knowledge broadened by experience—knowledge and experience which 
are not, and should not be, confined to the record of a particular case.04

Beyond the obvious complications caused by the agency’s respons
ibility for advancing the policies announced by Congress, other pres
sures militate against fairness in agency adjudication. Foremost are the 
subtle institutional influences which no laws, regulations or codes of 
ethics can remove. In considering whether to dismiss a complaint, for 
example, the Commission is frequently hampered by considerations 
which do not affect a trial judge. The Commission may fear that dis
missal of its own complaint will be construed as an admission of costly 
error—costly both in time and taxpayer money. It may also be con
cerned with the effects of dismissal on staff morale. Moreover, the Com
mission may accept the dubious rationale that a dismissal is undesirable 
because it precludes judicial review. The Commission may fall prey 
to the belief that the success of an agency is measured by the number of 
cease and desist orders it enters.94 95 Clearly, when Commission members, 
prior to issuing a complaint review investigative files for evidence of 
violations of the law, the burden of persuasion is subtly shifted to the 
respondent once the complaint does issue.

94 Elman, supra note 93, at 652.
95 Elman, supra note 43, at 613-14.

A number of steps can be taken to counteract these inherent perils 
to fairness and impartiality without disturbing the framework of agency 
adjudication. Specifically, the Commission should exercise a limited 
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delegation of authority at both the complaint issuance and appeal
deciding stages. Such delegation would relieve an agency member of 
the responsibility for weighing specific evidence against designated 
persons in individual cases, and leave him free to perform his primary 
and nondelegable duty of policy formulation. Bv leaving the assessment 
of evidence regarding violations of lawr to a high level staff official or 
group, acting pursuant to Commission-prescribed standards and policy 
directives, a Commission member could limit his inquiry to considera
tions of law and public interest.96 He would also avoid the charge that 
he is acting as prosecutor and judge in the same case.

See, e.g., Auerbach, supra note 2, at 418-24; Attorney General’s Comm, on 
Administrative Procedure, Final Report, S. Doc. No. 8, 77th Cong., 1st Sess. 22-23 
(1941).

97 See FTC v. Dean Foods Co., 384 U.S. 597 (1966); H.R. 4213, 91st Cong., 1st Sess. 
1969) (Deceptive Sales Bill which would authorize the Commission to seek a prelimi

nary injunction in cases of flagrant fraud).
,,s See FTC v. Dean Foods Co., 384 U.S. 597, 617-18 (1966) (Fortas, J., dissenting); 

Committee on Commerce, 90th Cong., 2d Sess., Report on Deceptive Sales Act of 
1968, at 5-10 (Comm. Print 1968) (statement of Philip Elman).

The Commission has been curiously blind to this problem. For example, in Knoll 
Associates, [1965-1967 Transfer Binder] Trade Reg. Rep. ♦ 17,668 (FTC 1966), the
Commission entered an order, over my dissent, based on a record which included 

The merit of such delegation is even more patent in cases in which the 
Commission is authorized to seek a preliminary injunction.97 Under 
present practice, the Commission’s determination that an alleged viola
tion of the law is sufficiently apparent to warrant a preliminary injunc
tion is at odds with its subsequent supposed impartiality when called 
upon to decide the case on its merits.98 Therefore, the Commission’s 
authority to seek a preliminary injunction should be delegated to the 
General Counsel.

As another step, the isolation of hearing examiners from the com
plaint issuance process can be profitably employed at the appeal stage 
to insure fairness. The hearing examiner should be regarded as the 
agency’s special master on factual questions, and his findings of fact 
should be accorded greater finality. The primary role of agency mem
bers as administrators would be enhanced to the extent that they cir
cumscribe their role as judges of the particular facts.

These reforms alone cannot insure fairness of Commission adjudica
tion. However, a conscious acknowledgment of the dangers implicit 
in the fusion of functions within the administrative process can prevent 
an unconscious yielding to the institutional factors resulting in unfair
ness. The danger of a lapse from fairness in adjudication could be miti
gated if the Commission were alert to it and determined to resist.99 It, 
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therefore, is troubling that despite repeated urgings and suggestions for 
constructive reform by students of the administrative process, the Com
mission has consistently refused to adopt any of these safeguards.

Delay in the Adjudicative Process, Its Causes, Impact and Possible 
Remedies. Reform of the Commission’s adjudicative process has
been forthcoming in one area. In 1961, and on several occasions there
after, the Commission amended its rules of practice in an effort to elim
inate costly delays and expedite its adjudicative proceedings. By 1961, 
the Commission’s adjudicative proceedings had become something of 
a joke;100 cases took years to try. For example, the Carter’s Little Liver 
Pills101 litigation took almost two decades and the Pillsbury Mills102 case 
was tried, intermittently, over some 16 years. As a result, the effective
ness of the Commission’s adjudicative powers had been substantially 
diminished. Regrettably, salutary changes in the rules have been evis
cerated by archaic Commission interpretations, and delay is still en
demic, sapping the vitality from the Commission’s enforcement efforts.

materials purloined from respondent’s files. The case has since been reversed on that 
ground by the court of appeals and is again pending before the Commission. Knoll 
Associates v. FTC, 397 F.2d 530 (7th Cir. 1968).

100 See, e.g., Hoover Comm’n Report 125.
101 Carter Prods, v. FTC, 268 F.2d 461, 465 (9th Cir.), cert, denied, 361 U.S. 884 

(1959).
102 Pillsbury Co. v. FTC, 354 F.2d 952, 955 (5th Cir. 1966) (the case was eventually 

dropped).
103 Cf. Administrative Procedure Act, § 7, 5 U.S.C. § 556 (Supp. V, 1970).

One of the principal changes that has been made in the Commission’s 
rules, at least on paper, is the strengthening of the role of the hearing 
examiner. In theory, he now is vested with virtually the same broad 
panoply of powers and duties as a trial judge.103 He is to run the pro
ceeding, from the time the complaint issues for adjudication until an 
initial decision is filed. Motions are addressed to him. He supervises 
discovery proceedings and issues discovery orders and subpoenas, and 
he may encourage settlement negotiations. He regulates the course of 
the hearings, rules upon offers of proof and receives evidence, and issues 
an initial decision, including findings of fact and legal conclusion, which 
is similar in many respects to the decision of a trial judge. Interlocutory 
appeals from nonfinal orders of the examiner are to be permitted only 
in the rare case where it is shown that “the ruling complained of involves 
substantial rights and will materially affect the final decision, and that 
a determination of its correctness before conclusion of the hearing is 
essential to serve the interests of justice.”

In short, the hearing examiner is to play a strong, affirmative judicial 
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role. He is to have full control of the proceeding. His findings are to 
be accepted unless clearly erroneous. By thus strengthening his role, 
the Commission sought to clarify his functions, avoid embroiling itself 
unnecessarily in discovery proceedings or in the resolution of factual 
controversies, leaving the members of the Commission free to decide 
the complicated questions of law and policy committed to their judg
ment by Congress. Delay and the appearance of unfairness in adjudi
cation would both be minimized.

How widely the reality departs from this sensible design! The Com
mission has all but read out of its rules the limitation on interlocutory 
appeals. It insists on intruding itself in discovery proceedings, stripping 
the examiner of his supposedly broad discretion in supervising such mat
ters. As a result, discovery proceedings are rarely concluded with 
dispatch, and rarer still is the case which does not involve at least one 
or two time-consuming interlocutory appeals to the Commission.

Moreover, despite the clear thrust of the Freedom of Information 
Act,104 the Commission is still reluctant to permit respondents to exer
cise their right to discover nonprivileged materials in the Commission’s 
files. Numerous substantive and procedural obstacles are imposed on 
respondents seeking such discovery, forcing them to make repeated 
motions requesting particular documents—motions that are productive 
of further delay since the Commission refuses to recognize the authority 
of an independent hearing examiner to make decisions in this area and 
insists on ruling on almost all such motions itself.

114 3, 5 U.S.C. § 552 (Supp. V, 1970). The Act in terms applies to broaden the 
right of any member of the public to obtain information from the government. A 
fortiori, a party proceeded against by a federal agency should have no lesser right. 
Cf. American Mail Line, Ltd. v. Gulick, 411 F.2d 696, 700-02 (D.C. Cir. 1969).

105 Jencks v. United States, 353 U.S. 657 (1957); see 18 U.S.C. 3500 (1964) (“Jencks 
Act,’’ defining the scope of the Jencks holding as it applies to criminal cases).

Similarly, the Commission has insisted on ruling on so-called “Jencks” 
questions and has narrowly limited the examiner’s authority to pass on 
such issues. In the process the Commission has taken an unenlightened 
and adamant position in denying respondents discovery of reports made 
by the Commission’s investigators of interviews with witnesses who 
testify at the hearing. The Supreme Court held in the Jencks case105 
that a defendant must be given access to reports of prior statements of 
an adverse witness which may be useful in impeaching or discrediting 
his testimony. “Because only the defense is adequately equipped to 
determine the effective use for purpose of discrediting the Govern
ment’s witness and thereby furthering the accused’s defense, the defense 
must initially be entitled to see . . . [the interview reports] to determine 
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what use may be made of them. Justice requires no less.” 106 The 
Court’s decision was also rooted in the fundamental principle that it is 
a denial of due process for the government to withhold a document 
in its possession which, if made available to the accused, could exculpate 
him or assist him in his defense.107

100 353 U.S. at 668-69.
107 See, e.g., Brady v. Maryland, 373 U.S. 83, 86-88 (1963); Roviaro v. United 

States, 353 U.S. 53, 60-61 (1957); Mooney v. Holohan, 294 U.S. 103, 111-12 (1935); 
United States v. Adolschek, 142 F.2d 503, 506 (2d Cir. 1944).

108 See Inter-State Builders, [1965-1967 Transfer Binder] Trade Reg. Rep. 51 17,532, at 
22,812-22 (FTC 1966) (Elman, dissenting).

109 See, e.g., Inter-State Builders, [1967-1970 Transfer Binder] Trade Reg. Rep. 
51 18,040, at 20,474-75 (FTC 1967) (Elman, dissenting); Star Office Supply Co., 11967-1970 
Transfer Binder] Trade Reg. Rep. 51 18,520, at 20,875-76 (FTC 1968) (Elman, dis
senting) .

Yet, the Commission has held that despite discrepancies and incon
sistencies between the testimony of certain witnesses during a hearing 
before the examiner and their prior statements as recorded in interview 
reports, the reports are not discoverable unless they meet arbitrary 
standards that in fact never will be realized. To be discoverable, the 
report must be a contemporaneous, substantially verbatim transcript of 
the witness’s own words, apparently conforming in syntax, style, 
format, vocabulary, and sequence to the witness’ remarks, or it must 
have been signed and ratified by the witness. These requirements, ob
viously inconsistent with the ]encks case and the fundamental prin
ciples of due process which it implements, were imposed even though 
the Commission itself daily acts on the basis of information contained 
in interview reports—for example, in opening or closing investigations, 
issuing complaints, or instituting industrywide proceedings—with regard 
only to the substance of the report, not its form. I dissented when the 
Commission first created this unnecessary and perhaps unconstitutional 
rule,108 and I have dissented in later cases where the Commission has 
applied it.109

As I predicted in the Inter-State case, the Commission’s opinions in 
that case have served as a manual on how to write interview reports so 
as to guarantee not having to produce them. Although Federal Trade 
Commission interview reports are usually accurate, they do not meet 
the superfluous format requirements imposed by the Commission. Nor 
has the Commission directed its staff to draft interview reports in such 
a form that they will be discoverable, even under the Commission’s 
test. The only function of such a report is to record, faithfully and 
objectively, the statements made by the witness. The Commission attor
ney can easily add his subjective comments and evaluation in a separate 
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memorandum. Yet the Commission has uttered not a whisper instruct
ing its staff to avoid interspersing subjective comment in the report and 
to conform the report to the outline laid down in the Inter-State case.

The truth is that the Commission has taken its arbitrary stand and 
has issued no directive to its staff precisely in order to avoid the thrust 
of the Jencks case and to keep respondents from seeing materials that 
they are entitled to examine. For example, in a recent case, the Com
mission went out of its way to rule on an interlocutory appeal and to 
rebuke the examiner for ordering disclosure of statements manifestly 
falling within the Jencks rule.110 There was no question in the case 
requiring the Commission to intrude in the province of the hearing 
examiner and pass on the interlocutory appeal. Despite all its rational
izations, the Commission is content to make the Jencks rule a dead letter 
in its proceedings and to insure that while the Commission and its staff 
use and rely on interview reports, they will never be available to re
spondents for use in cross-examination. This seems to reflect a singular 
indifference to considerations of fairness and justice, not to mention the 
spirit of the Freedom of Information Act.

110 Star Office Supply Co., [1967-1970 Transfer Binder] Trade Reg. Rep. 11 18,520 
(FTC 1968).

111 It is worth noting that a firm sued by the Department of Justice, which has 
concurrent jurisdiction with the Commission over numerous antitrust offenses, has the 
benefit of the liberal discovery provisions of the federal rules, as construed by the 
courts, and encounters few if any of the obstacles facing a respondent in Commission 
proceedings.

The Commission’s penchant for secrecy thus has created a built-in 
impasse making the expeditious adjudication contemplated by the Com
mission’s rules impossible to achieve. On the one hand, the rules, mod
eled on the Federal Rules of Civil Procedure, seem to indicate a fairly 
enlightened approach to litigation. Surprise and gamesmanship, the per
nicious notion that litigation is a sport, are to have no place in Com
mission proceedings. As far as possible, each side is to know the substance 
of the other’s case so that litigation may be decided speedily and on the 
merits. On the other hand, by its niggardly construction of a respon
dent’s discovery rights and related rights under the Jencks rule, the 
Commission has broken the promise implicit in its rules.111 It has, in 
consequence, brought upon itself the kind of procedural imbroglio 
described above, necessitating repeated motions and interlocutory ap
peals and postponing indefinitely, sometimes forever, a decision on the 
merits.

Another salutary amendment to the rules that has been vitiated 
involves post-complaint discovery. In 1961, the Commission was con
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cerned by the tendency of some complaint counsel to recommend that 
a complaint be issued without having adequately developed the evidence 
necessary to support the charges, and then engaging in an extensive, 
burdensome, and protracted post-complaint investigation that could 
prolong a proceeding for years. The Commission publicly deplored 
this practice. Nevertheless, in recent cases the Commission has issued 
complaints only to have complaint counsel embark on a post-complaint 
evidence-gathering expedition lasting two years or more. It remains 
to be seen whether more recent instructions by the Commission to its 
staff explaining the limited permissible scope of post-complaint discovery 
will be more effectively enforced.112 113

112 See All-State Industries of North Carolina, [1967-1970 Transfer Binder] Trade 
Reg. Rep. 51 18,103 (FTC 1967); All-State Industries of North Carolina, [1967-1970 
Transfer Binder] Trade Reg. Rep. 51 18,503 (FTC 1968).

113 FTC File No. 8651.
114 [1967-1970 Transfer Binder] Trade Reg. Rep. 51 18,619 (FTC 1968).
us See Callaway Mills Co., 64 F.T.C. 732, 743-59 (1964) (Elman, dissenting), order 

vacated, 362 F.2d 435 (5th Cir. 1965).

A case in which many of these diverse strands are visible is Associated 
Merchandising Corp}12 (AMC), a proceeding that was dropped after 
ten years of investigation and litigation.114 The investigation in that 
case actually began in the 193O’s and 1940’s when the Commission first 
became concerned about group-buying practices in the department store 
industry and entered orders intended to deal with the problem. In 1959, 
the Commission began a new investigation directed at AMC, a buying 
group, Aimcee Wholesale Corp. (AWC), its wholly-owned subsidiary, 
and the individual department store stockholders in AMC. In April 
1964, a complaint was issued for consent negotiations, charging that the 
respondents AMC, AWC, and the department store stockholders had 
violated section 2 (f) of the Clayton Act, as amended, by inducing and 
receiving preferential prices and discriminatory discounts from suppliers. 
The allegedly illegal practices were symptomatic of a larger problem 
concerning buying practices in the department store industry; thus, the 
problem would have been better handled in a broad, industrywide pro
ceeding designed to elicit all the relevant facts.115

Respondents submitted a proposed consent order which would have 
terminated the challenged group-buying practices of the department 
stores, and of AMC and AWC. It would not have included a provision 
binding the department store respondents acting in their individual 
capacity, as opposed to collectively, not to violate 2(f); however, there 
was no evidence that these stores had the power, acting individually, 
to engage in such practices, the complaint did not allege anything on 
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this subject, and complaint counsel proposed to offer evidence bearing 
onlv on the group-buying issue. The Commission rejected the settle
ment and issued the complaint for adjudication on October 6, 1964. I 
dissented.

In May 1965, respondent Federated Department Stores requested that 
the case against it be withdrawn from adjudication and that the Com
mission accept a consent order broadly prohibiting Federated from 
engaging in any illegal group-buying activities. At first, on May 21, 
1965, the Commission voted three to two to reject the offer without even 
considering it on the merits. In response to a dissenting statement which 
I circulated on May 24, 1965,116 the Commission voted, on May 26, to 
consider the proposal on the merits, but it rejected the proposal. Com
missioner Jones joined me in dissent. Again, this proposal would ef
fectively have terminated the practices charged in the complaint.

116 Unpublished Dissenting Statement (circulated May 24, 1965; revised and circu
lated June 4, 1965).

117 Associated Merchandising Corp. v. FTC, Civ. No. 2701-65 (D.D.C. 1965).
ns Associated Merchandising Corp., [1965-1967 Transfer Binder] Trade Reg. Rep 

r 17,425, at 22,657 (FTC 1966) (Elman, dissenting).

Six years had passed since the investigation had been initiated and 
discovery had barely begun. Complaint counsel had requested wide- 
ranging discovery against respondents, in effect seeking a post-complaint 
investigation that was apparently broader than anything contemplated 
in the Commission’s rules. When the Commission rejected respondents’ 
contentions and refused to hear their interlocutory appeals, respondents 
went to court to protect their rights.117 The matter was settled by a 
stipulation, but on January 19, 1966 the Commission instituted a civil 
enforcement action to enforce the examiner’s discovery order. I dis
sented, arguing that:

The Commission’s action today will bring this administrative pro
ceeding to a halt for at least several years. The inevitable conse
quence will be that, if and when this case is finally decided on the 
merits, the record will be stale and the practices challenged in the 
complaint will have changed or disappeared. In the circumstances 
presented, this trip to court is neither necessary nor desirable. I 
would direct the hearing examiner to proceed with all dispatch in 
going forward with the proceeding.118

The enforcement proceeding was still pending in the United States 
District Court for the Southern District of New York when, in Oc
tober 1966, the Commission granted an interlocutory appeal of com
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plaint counsel and ordered respondents to proceed with their discovery 
even though there was real danger of unfairness and duplication of effort 
since complaint counsel had yet to finish assembling their case-in-chief. 
I dissented.

Late in 1966, the district court denied in part the Commission’s peti
tion for enforcement. By stipulation, notices of appeal filed by both 
sides were withdrawn in February 1967, and respondents submitted 
certain information to complaint counsel, fully complying with the 
sections of the court’s order that were adverse to them.

Through 1967, respondents attempted to exercise the discovery rights 
granted them by the Commission’s rules, but each of their requests was 
limited or denied. These actions are typified by an order entered on 
December 7, 1967, in which the Commission denied, over my dissent, a 
motion by respondents to discover evidence accumulated by the Com
mission from various suppliers and other resources. Respondents then 
went to court to force the Commission to grant them the discovery rights 
to which they claimed to be entitled.

In February 1968, respondents again offered a proposed settlement 
to the Commission. Advised by its General Counsel that its chances of 
prevailing in the district court were not bright, that, even if it prevailed, 
the district court action and resulting appeals might further delay the 
proceeding for a number of years, and that the order proposed by re
spondents was as broad or broader than any the Commission might enter 
after a full administrative, quasi-judicial proceeding, the Commission 
agreed to withdraw the matter from adjudication for purposes of nego
tiating a consent order.

The ensuing negotiations need not be recounted here. The following 
salient facts are noted. The order proposed by respondents was very 
broad, including relief not even sought in the complaint and accompany
ing order. Each of the respondents agreed to a broad prohibition cast 
in the language of section 2 (f); the department store respondents agreed 
to an order prohibiting them from operating AWC or any other group- 
buying organization as a means or instrumentality for inducing or re
ceiving price discriminations. Although these provisions, without more, 
would have virtually eliminated all the illegal practices alleged in the 
complaint, the order went on to include divestiture provisions never 
before obtained in a Robinson-Patman case. Weighing these provisions 
against the manifest uncertainties of litigation and against the clear 
prospect that it would take at least four and perhaps 10 or 15 more years 
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before a final litigated order could be entered,119 I concluded that ac
cepting the order was desirable and proper. It would have signaled the 
Commission’s determination to deal immediately, and effectively, with 
buying practices in this industrv and would have freed the resources 
necessary to accomplish this task.

119 Respondents’ court action sought enforcement of some 180 subpoenas against 
objecting third parties and it was entirely possible that it would take five or six 
years just to terminate the collateral litigation and complete discovery. Complaint 
counsel had advised the hearing examiner and respondents that presentation of the 
case-in-chief would require at least 32 weeks of hearings to be conducted over a 64-week 
period in at least 12 different cities. They expected to call over 500 witnesses and offer 
over 1,400 documentary exhibits. Some 25,000 individual transactions were involved. 
Respondents estimated that it would take at least as long to present their case. Even 
this schedule was subject to further revision and delay as various matters came up 
for interlocutory consideration. For example, it was not unlikely that respondents 
would have sought an order allocating the burden of proof on the cost-justification or 
meeting-competition issues under section 2(f).

The Commission, after haggling over a few picayune changes in lan
guage, all of which respondents accepted, decided to reject the order 
since individual buying practices were not covered. As I have already 
pointed out, the complaint did not cover such practices and it was ques
tionable whether a litigated record would permit the entry of such an 
order. I circulated a 16-page dissenting statement in July 1968 and later 
that month Commissioner Nicholson circulated a dissent of his own. 
Faced with these dissents, the three-man majority—including Commis
sioner Jones who had joined me in 1965 in voting to accept a similar 
but less stringent order—sought a face-saving way out. They hoped to 
accept the consent order but to initiate immediately a new investigation 
of the individual department store respondents’ buying practices. Quite 
properly, the respondents who had offered this broad settlement in an 
effort to buy peace after two decades or more of investigation and liti
gation were unwilling to accept these terms. The Commission, in its 
myopia, persisted in wanting to handle this industrywide problem of 
industrial organization and structure as a simple problem of illegal con
duct by a few individuals. Unwilling to face reality or to compromise 
in any way its rigid, shortsighted views, the Commission finally—and 
unanimously—withdrew the complaint in December 1968.

In this case the Commission let its narrow view of respondents’ dis
covery rights create a procedural impasse and this, combined with the 
Commission’s inability to perceive that the buying problem was an 
economic, structural problem, led the Commission to leave the field 
after ten years of fruitless battle, most of it carried on over my dissent. 
Hundreds of thousands, probably millions of dollars were spent on this 



820 The Georgetown Law Journal [Vol. 59:777

quixotic crusade. Is it possible to conceive more wasteful and useless 
agency action?120

120 As I said in my unpublished dissent of July 15, 1968:
What a Pyhrric victory it will be if the Commission should ultimately 

“win” this case in 1980 or 1985. It may be that the attempt to cover in
dividual buying practices in the order that will be upheld—a premise open 
to considerable question—but at what expense in time, money and man
power will the Commission have succeeded in making its point? I 
cannot emphasize too much that the price we and the public will pay for 
continuing this litigation is unconscionably excessive. Resources that could 
be used now to deal effectively with the widespread group buying practices 
in this industry which gave rise to the complaint will be tied up in 
prosecuting this case. We therefore insure that there will be no effective 
action against buying groups in this industry for at least another decade 
during which these respondents will continue to receive the allegedly 
discriminatory price concessions which gave rise to the complaint and 
which would be eliminated immediately if the consent order were 
accepted.

Perhaps some will take comfort from the Commission’s “firm” stand. 
However, it seems to me to be a retreat. Permitting insistence on an 
inessential provision of the order to prevent the Commission from enforcing 
the Robinson-Patman Act effectively and intelligently and to keep the 
Commission from dealing with the problem of group buying in the depart
ment store field vigorously and equitably on an industrywide basis strikes 
me as being arbitrary and capricious, at best a peculiarly inappropriate and 
unwise allocation of resources. At a time when the Commission is asking 
the President and Congress for a very substantial increase in its budget, 
the waste of public money involved in [rejecting the settlement and] 
continuing this lawsuit is inexcusable.

Whatever the facts concerning other buying groups in this industry may 
be, and I do not purport to make any judgments at this time, the Com
mission is unable to determine them as long as its staff is engaged in this 
proceeding.

It is fair to say that by its penchant for secrecy, its refusal to grant 
respondents adequate discovery, its intrusion into areas better handled 
by the hearing examiner, and its failure to plan its docket, the Com
mission has vitiated and degraded its quasi-judicial power.

Compliance with the Commission’s Orders

The entry of a final order to cease and desist, usually after at least 
one appeal to the courts, does not end the delaying. Just as there are 
delays in investigating alleged violations, so too there are seemingly end
less delays in checking the respondent’s compliance with an order. A 
number of orders thus are rendered nugatory and the Commission’s en
forcement effort ineffectual. Some of the problems with the Coinmis
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sion's compliance procedures are inherent in the Commission’s organic 
Act.121 Others, however, are of the Commission’s own making.

121 Federal Trade Commission Act, 15 U.S.C. §§ 41-46, 47-58 (1964); see notes 
180-212 infra and accompanying text.

122 See, e.g., The Quaker Oats Co., 60 F.T.C. 798, 812-20 (1962) (Elman, dissenting); 
Vanity Fair Paper Mills, Inc., 60 F.T.C. 568, 579-84 (1962) (Elman, dissenting); 
Auerbach, supra note 2, at 502-14.

123 See Sydney N. Flocrshcim v. FTC, 1969 Trade Cas. 72,804 (9th Cir. 1969).
124 But see Crowell-Collier Pub. Co. v. FTC. 1970 Trade Cas. 73,193 (6th Cir. 1970).
125 See, e.g., Memoranda from P. Elman, June 26, 1968 and Feb. 3, 1969, concerning 

Arthur Murray, Inc., 57 F.T.C. 306 (1960) ; Memorandum from P. Elman, July 3, 1968, 
concerning Fred Astaire Dance Studio, Inc., [1963-1965 Transfer Binder] Trade Reg. 
Rf.p. < 7845.20 (FTC 1965).

126 E.g., Sydney N. Flocrshcim v. FTC, 1969 Trade Cas. 72,804 (9th Cir. 1969). This 
proceeding was made necessary because the respondent had successfully evaded an 
earlier order by the Commission in Mitchell S. Mohr, 52 F.T.C. 1466 (1956). Consider 
an order prohibiting deceptive pricing claims such as “formerly $75, now 49.95” which 
fails to mention comparative value claims (“¿49.95, comparative value $75”), an obvious 
loophole to be exploited by an unscrupulous respondent.

Too often in the past, complaint counsel have focused on winning 
cases, paying scant attention to the difficult question of remedy. In 
entering an order, the Commission has tended either to use vague, over
broad prohibitions122 or to utilize provisions so specific as to be readily 
evaded.123 The Commission has yet to recognize the need to be precise 
but at the same time to cut off potential avenues for evasion. Until 
recently, for example, the Commission and its staff have ignored the 
problem of defining the binding scope of an order.124 Should the parent 
of a subsidiary found to have violated section 5 of the Federal Trade 
Commission Act be held subject to the order? Should a subsidiary of 
a parent violator be held? What is the effect of an order on a reor
ganized corporation, on unrelated divisions of a conglomerate firm, on 
a firm newly merged after entry of the order? Not all the answers are 
easy or obvious, but the Commission has, for too long, largely ignored 
the questions themselves.125

There are other examples as well. What of an order which prohibits 
the use of certain specific misrepresentations but fails to prohibit all sim
ilar or related misrepresentations?126 Whenever an order is vague or 
inadequate, the compliance staff is saddled with the impossible problem 
of trying to establish criteria by which to judge the respondent’s effort 
at compliance—a function the Commission should have performed by 
drafting the order with sufficient precision—or trying to pressure the 
respondent into complying with the thrust and spirit of the order rather 
than with its inadequate language. In either case, delay is almost certain 
to result and the net effect may be to make the order a dead letter or, 
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if it is important enough, to force the Commission into reopening the 
proceeding, at added expense in time and manpower, and modifying 
the order to accomplish its intended purpose.127

127 Of the 36 cases pending on the Commission’s adjudicative docket on March 31, 
1969, at least five, or some 14 percent, were reopened proceedings or proceedings 
begun because problems had developed in policing an earlier order against the re
spondent.

128 See, e.g., Nonagenda Memorandum from P. Elman, July 3, 1968, concerning 
Fred Astaire Dance Studio, Inc., [1965-1967 Transfer Binder] Trade Reg. Rep. 
51 7845.20 (FTC 1965); Agenda Memorandum from P. Elman, Apr. 6, 1968, concerning 
Town and Country Food Co., 61 F.T.C. 1128 (1962). See generally FTC News 
Release (Dec. 16, 1969).

129 See, e.g., Retailers Marketing Guild, [1963-1965 Transfer Binder] Trade Reg. Rep. 
H 7835.67 (FTC 1965) (field investigation not yet forwarded to the Commission two 
and one-half years after it began); Harry’s Linoleum Co., 59 F.T.C. 1422 (1961) 
(two and one-half years to complete and forward a simple “spot-check” investigation).

On the other hand, the Commission’s compliance staff may give an 
unduly narrow interpretation to a Commission order which is clear 
on its face, thus emasculating it.128 Or the matter may be assigned to an 
already overloaded field office for investigation, be given a low priority, 
and languish in the field for months or years before being returned to 
headquarters where there will be further delays before the matter is 
submitted to the Commission.129 By that time, the evidence will be 
stale and of dubious probative value. Each of these problems contrib
utes to vacillation and delay subverting the Commission’s efforts to 
enforce compliance with its orders.

A recent example may suffice to show the nature and scope of the 
problem. An order was entered late in 1961 prohibiting certain ficti
tious pricing claims. After compliance negotiations had been carried 
on by correspondence, the Commission, some four years later, accepted 
a supplemental compliance report, but directed the staff to conduct a 
limited inquiry into the legitimacy of respondent’s “comparative value” 
representations since unsworn reports by counsel constituted the only 
proof of such claims. The matter was referred to the field for a spot-check 
investigation in May 1966. Because the matter was given a lower 
priority than others in the field office, no spot-check investigation was 
initiated until February 1967, but the investigator resigned before com
pleting this assignment. The field office did not finish with the investi
gation until late 1968, a full seven years after the order was entered and 
three years after the investigation was ordered. The investigation un
covered blatant violations of the order; respondent purported to have 
no records to show the truth or falsity of the comparative value claims. 
Yet, because of the Commission’s own inefficiency and dilatoriness, the 
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matter was not submitted to the Commission until the week of April 4, 
1969, and the respondent continues to operate, 88 months after the 
order was entered, as though no order existed.130 I wish it could hon
estly be said that this case is atypical.131

1:10 Harry’s Linoleum Co., 59 F.T.C. 1422 (1961) (circulated as an agenda matter, 
Mar. 28, 1969).

I '• Another matter, concerning an alleged violation of section 2 of the Clayton Act, 
as amended, was submitted to the Commission for consideration during the week of 
April II, 1969, 77 months after the investigation was begun in November 1962. The 
investigation was relatively simple and the number of transactions involved was small.

No week goes by without the Commission having on its agenda, for consideration 
during its weekly meeting, at least one or two such stale compliance matters. These 
are apart from the numerous other delayed and stale matters passing daily through each 
Commissioner’s office.

} - See, e.g., Delton Furs, Inc., 11967-1970 Transfer Binder] Trade Reg. Rep. 
‘18.579 (FTC 1970); Tuftwick Carpet Mills, Inc., [1967-1970 Transfer Binder] Trade 
Reg. Ri p. ‘ 18,572 (FTC 1970); Kim Fashions, Inc., [1967-1970 Transfer Binder] Trade 
Reg. Rep. ‘ 18,545 (FTC 1970); William Schwartz & Son, [1967-1970 Transfer Binder] 
Trade Reg. Rep. 1118,553 (FTC 1970); .Masterson, Inc., [1967-1970 Transfer Binder] 
Trade. Reg. Rep. 1)18,523 (FTC 1970); Oscar Finkel, [1967-1970 Transfer Binder] 
Trade Rf.g. Rep. 11 18,512 (FTC 1970).

133 See notes 228-242 infra and accompanving text.
II Arrow Food Products, Inc., 60 F.T.C. 1771 (1962) (circulated, Apr. 7, 1969).

A recent internal memorandum illustrates the meek attitude too often 
adopted by the staff in enforcing orders. In virtually all of the 14 mat
ters on the chart, the respondents had failed to demonstrate fully their 
compliance with the Commission’s orders either as of the date of order, 
as the law requires, or even as of the date of the report.132 Several had 
refused to file compliance reports or had filed markedly deficient re
ports. Yet, in each case the staff informed the Commission that it needed 
more time to negotiate with respondent and in none did it suggest that 
the respondent be immediately informed that he was not in compliance 
with the order. Part of the problem involves misconceived priorities— 
the Commission has entered a disproportionate number of orders in 
textile and fur cases, imposing an increasing workload on the compliance 
attorneys in that Bureau. Again, however, the timidity and lack of zeal 
shown in enforcing these orders is characteristic of the approach taken 
to most orders, especially in the deceptive practices area, by the Com
mission and its staff.

Excessive turnover at the lower levels of the Commission’s staff133 
and lack of coordination between Bureaus also contribute to the prob
lem. Another recent matter, again fairly typical, involved an order 
entered in May 1962 which included both restraint of trade and decep
tive practices provisions.134 The order thus covered matters within 
the competence of two Bureaus. Predictably, there was no coordination 
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between the Bureaus, no joint effort to determine whether the order was 
being obeyed. The matter was assigned to a compliance attorney in the 
Bureau of Restraint of Trade along with 55 other cases involving orders 
under section 2(a) of the Clayton Act, as amended. This attorney 
resigned in May 1963. A second attorney then reviewed these files but 
he too resigned before a forwarding memorandum had been prepared. 
A third attorney was assigned to the matter and it was forwarded to 
the Commission in March 1967, nearly five years after entry of the 
order. At the request of the Assistant to the Chairman, the files were 
referred to the Bureau of Deceptive Practices for review of the portions 
of the order falling within its jurisdiction, in order that the Commission 
could have all the pertinent data before it when determining what action 
to take. Further delays ensued and the compliance report was not 
considered by the Commission until the week of April 11, 1969.

In another recent case,135 a compliance investigation uncovered ample 
grounds for a civil penalty suit. The matter was forwarded to the Com
mission’s headquarters in July 1966, but the staff attorney to whom it 
was assigned adopted what he termed a “wait and see” approach. He 
waited more than two years (28 months) before submitting the matter 
to the Commission and he “saw” the possibility of a civil penalty action 
barred by the statute of limitations. Meanwhile, the respondent con
tinued undeterred, gypping unsuspecting consumers who experienced 
the extent to which the Federal Trade Commission actually protects 
the consuming public. It thus is not without justification that the Com
mission has been accused of serving the public interest with a hearse— 
a decrepit, slow, and rather unstately one at that—instead of with an 
ambulance.

135 Town and Country Food Co., 61 F.T.C. 1128 (1962). I repeatedly objected to 
the staff’s handling of this matter. See, e.g., Agenda Memoranda from P. Flman, Oct. 9, 
1963 and Apr. 6, 1964; Nonagenda Memorandum, Dec. 5, 1968.

Delay is a principal enemy of the administrative process, vitiating 
and rendering nugatory the most carefully conceived enforcement plans 
and programs. It is abhorred and deplored in speeches and other public 
utterances by all members of the Commission and it is opposed by all 
who want to see the administrative agencies perform with maximum 
creativity and effectiveness. Yet, more than rhetoric is necessary if the 
problem is to be met. There must be an allergy to delay and a passion 
to avoid it. Leadership must come from the Commission which must 
do more than occasionally scold its staff in a particularly egregious case. 
But the Commission has been willing to tolerate delay as a fact of life, 
an attitude that is not unnoticed by its staff—which has also noticed that 
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it is not unusual for a year or two to elapse between the oral argument 
of a case and its decision by the Commission. It is too easy to blame the 
staff for the problem of delay. It is the Commission which has the prin
cipal responsibility and, as the above examples indicate, it is the Commis
sion which has failed to meet the challenge.130 * * * * * 136

130 See, e.g., Letter from P. Elman to the Chairman of the Senate Subcomm, on
Administrative Practice and Procedure, May 19, 1966.

Another example of delay is the enforcement of the “Gcritol” order. J. B. Williams
Co. v. F FC, 381 F.2d 884 (6th Cir. 1967). As any television viewer knows, respondent
has vet to comply with the order. See also Alleghany Pharmacal Corp., 55 F.T.C.
327 (1958); Rodalc Press, Inc., [1965-1967 Transfer Binder] Trade Reg. Rep. ^1 17,243
(FTC 1967).

137 In a recent matter which is still pending, some 15 trial dates were scheduled from 
March 12, 1968 to January 12, 1970; and 25 separate interlocutory appeals, of which 
14 dealt with discovery procedures, were submitted to the Hearing Examiner from 
March 28, 1968 to March 3, 1970. Koppers Co., File No. 8755 (FTC, Jan. 12, 1968).

13s Congress has been generous in granting the Commission’s budget requests. See 
note 6 supra.

The Commission has on occasion admitted that it takes years to com
plete its adjudicative proceedings but blames these delays on “due 
process.” This is an unconvincing response. Due process does not 
require that the Commission indulge its penchant for fighting unneces
sary procedural battles in the interest of protecting nonprivileged in
formation from discovery. Due process does not require that the Com
mission hear all kinds of frivolous interlocutory appeals or that it strip 
the hearing examiner of the extensive powers granted him—in the inter
ests of fairness and expedition—to regulate the course of adjudicative 
proceedings.137 The fault lies not with the Founding Fathers but with 
ourselves. The Commission must be willing to face that fact and to 
accept its own obligations, both in terms of expediting proceedings and 
in terms of playing a more affirmative role in selecting cases for its 
docket, ignoring the trivial and focusing on the important and substan
tial. Until the Commission takes these steps, its budget and resources 
will continue to be inadequate to perform even the meager role it has 
set for itself. Its ineffectiveness is not, as the Commission has charged, 
the result of a too limited budget, nor is it the fault of an unsympathetic 
or parsimonious Congress.138 The fault lies at the Commission’s door
step, in its own unwillingness or inability to expedite procedures, to 
establish priorities, to allocate resources rationally, and, in general, to 
focus on, define, and ultimately serve the public interest.

The Commission’s Unique Nonjudicial Functions and Powers

In suggesting, as I have done, that the Commission should open its 
processes and decisions to greater public view, that it should lay down, 
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as far as possible, objective criteria to govern its discretionary choice 
among the remedial tools available to it—for example, the decision 
whether to proceed on an industrywide or individual, case-by-case basis 
—and that it can and should improve the quality and effectiveness of its 
adjudicative tools, I have not meant to imply that the Commission should 
make itself more of a judicial tribunal. On the contrary, one of the 
principal reasons for the Commission’s ineffectiveness is its adherence 
to conventional judicial procedures, its failure to perform the policy
making functions given it by Congress and its reluctance to experiment 
creatively with the other unique, nonjudicial remedies that are avail
able to an administrative agency.139

139 The need for greater use by the Commission of nonadjudicative techniques in 
the antitrust area has been spelled out at greater length elsewhere. See Elman, 
Antitrust Enforcement, supra note 41, at 609; Elman, Rulemaking Procedures in the 
FTC's Enforcement of the Merger Law, 78 Harv. L. Rev. 385 (1964); Elman, The Need 
for Certainty, supra note 41.

140 Over three decades have passed since a Presidential study committee declared: 
“There is growing feeling . . . that the law of unfair competition ought to be formulated 
in rules by the Federal Trade Commission, rather than being pieced together out of a 
long series of individual cease-and-desist orders.” President’s Comm, on Administrative 
Management, Report with Special Studies 230 (1937); see H.R. Rep. No. 3236, 81sr 
Cong., 2d Sess. 33-34 (1950).

141 See Elman, Antitrust Enforcement, supra note 41; Rublec, The Original Plan and 
Early History of the Federal Trade Commission, 11 Acad. Pol. Sci. Proc. 114 (1926).

Commission members should concern themselves more with general 
problems and broad solutions, and less with individual cases and narrow 
adjudications.140 Agencies were created not to decide issues like “Did 
X Company do these particular acts charged against it?,” but rather 
to consider questions such as “Is it unfair and anticompetitive for com
panies in this industry to engage in this kind of practice?” The more 
the Commission immerses itself in the former type of question, the less 
able it is to deal with the latter.

More specifically, it should be kept in mind that it was dissatisfaction 
with the process of litigation as a means for implementing the antitrust 
laws that led Congress in 1914 to establish the Federal Trade Commis
sion.141 Although patent Sherman Act violations had proven amenable 
to judicial correction, other restrictive practices less palpable, but no 
less harmful to the economy, had continued unchecked. There was 
widespread agreement that to prevent such restraints in their incipiency, 
an independent expert administrative agency was needed, one having 
broad and flexible powers to investigate and resolve trade regulation 
problems. Its role was to be positive and constructive, to adopt and 
actively pursue planned programs and policies to effectuate the basic 
goals of the antitrust laws. To this end, the Commission was given the 
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power to select cases for its adjudicative docket. Even more important, 
however, the Commission, unlike a court or prosecutor, was to conduct 
general economic studies and investigations to spot problem areas and 
probe for practices and trends threatening free and fair competition 
and to identify acts and practices which, if unchecked, might lead to 
monopolies or unreasonable restraints of trade. The Commission was 
to be a reservoir of information on the structure and functioning of the 
economy and specific industries and markets—information which could 
be drawn upon not only by the Commission but by the Congress, the 
President and other agencies of government in developing sound policies 
and programs.142 The creation of a Commission, equipped with a broad 
array of flexible powers permitting a comprehensive approach to trade 
regulation problems in their full dimensions, reflected a basic shift in 
emphasis from punishment and moral opprobrium to administrative 
adjustment, correction, and regulation.

142 If rhe confinement of scope and clarity of purpose of formal proceedings 
could be combined with control by the impersonal investigator over the 
utilization and much of the assemby of data, a far better process would 
result than now exists. Interested parties could submit data and argument 
and subject each other's offerings to cross-examination and other tests, but 
these methods would be employed in the context of a structured inquiry 
rather than a contest .... No doubt American competitiveness and addic
tion to victory preclude resort to any such “soft line” of progress. If it 
could be followed, however, the excesses and blindness of contests carried 
on for the sake of success could be greatly reduced without sacrifice of 
the precision of seeking truth in an ordered proceeding.

Fuchs, Book Review, 66 Colum. L. Rev. 1561, 1563-64 (1966).
143 Reliance on the case-by-case approach is also responsible for the unfortunate 

tendency of the Commission to view a victory on the merits as the exclusive objective 
and to slight the critically important, but less glamorous, task of fashioning adequate 
relief. See Hoover Comm’n Report 124. Moreover, the question of an effective remedy 
in an antitrust case often raises even more complex factual issues than does the question 
of violation. Litigation does not provide the flexibility and scope necessary to resolve 
such questions. Davidow, Conglomerate Concentration and Section Seven: The 
Limitations of the Anti-Merger Act, 68 Colum. L. Rev. 1231, 1271-76 (1968).

Litigation, while necessary and indispensable, is not a sufficient tool 
for performing these diverse functions. In the antitrust area, and particu
larly with regard to the contemporary wave of conglomerate mergers, 
the common law method of inclusion and exclusion—the painstaking 
extraction of a legal principle from a long series of individual decisions 
—may simply be too slow and cumbersome to produce specific and clear 
standards adequate to the needs of businessmen, the private bar, and 
the government.143

The Commission’s adjudicative process is also inadequate and intol
erably slow when it comes to dealing with blatantly fraudulent practices 
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which often prey on the poor, the elderly and the unsophisticated. In 
this area, too, the Commission should be playing a different role. It is 
capable of broader analysis and action than case-by-case adjudication 
permits.144 It can inquire into various evolving business practices, ascer
tain their impact on consumers, and define various fraudulent and mis
leading practices, laying the basis for effective enforcement action in 
the courts and providing guidelines for legitimate businessmen. It can 
propose new legislation to deal with novel or emerging problems. More
over, it can deal with consumer frauds in a new way, by pointing out 
the kind of noncompetitive market structure in which such practices 
thrive and moving to restore competition where possible.145 146

144 See, e.g., Federal Trade Comm’n, Installment Credit and Retail Sales Prac
tices of District of Columbia Retailers (1968),

145 See, e.g., Federal Trade Comm’n, Supermarket Pricing Practices (1969) ; Federal 
Trade Comm’n, District of Columbia Poverty Program (1968).

146 A good case can be made for the proposition that, apart from consumer frauds, 
several other of the Commission’s consumer protection functions should be vested in a 
Department of Consumer Affairs, thus freeing the Commission to concentrate on the 
economic and antitrust issues that it was created to consider. However, for the 
foreseeable future the Commission will be performing some consumer protection 
functions so it is important to decide which of them it should emphasize.

147 16 C.F.R. pt. 408 (1965).
148 15 U.S.C. 1331-39 (Supp. V, 1970). The Commission has not been in entire 

agreement in treating the cigarette question. See, e.g., Federal Trade Comm’n, Report

What the Commission Should Be Doing: Utilizing the Administrative 
Process. The prescription for a revitalized Commission is not
just the negative one of stripping away archaic notions of the Commis
sion as a primarily prosecutorial, consumer fraud agency. Nor docs it 
stop with the development of a procedure for more careful screening 
of complaints. The Commission must rethink its entire approach to its 
regulatory responsibilities and must decide to make affirmative use of 
the special tools available to it. Resources must be concentrated on the 
essential task which an administrative agency has the unique powers 
and skills to accomplish, but which it has too long minimized.

More specifically, in the consumer protection area the Commission 
has used its powers far too sparingly and timidly.140 It did, in 1964, 
promulgate a trade regulation rule concerning cigarette advertising and 
labeling. Recognizing that the health hazards of cigarette smoking 
constituted an industrywide problem, the Commission held a rulemak
ing proceeding and issued a broad, legislative-type rule on the issues 
involved.147 The Commission’s action was based on a full exposition 
and understanding of the facts and issues. Although Congress passed 
the Federal Cigarette Labeling and Advertising Act,148 to a degree pre
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empting the Commission’s rule, this exercise in rulemaking stands as an 
important beacon showing the kind of affirmative role the Commission 
can play.

Subsequently the Commission has used rulemaking proceedings to 
deal, for example, with the problems of deceptive advertising of tele
vision picture tube size119 and deceptive use of terms such as “leakproof” 
to describe dry cell batteries.* 150 The issues may be small but these 
proceedings affirmed the utility of rulemaking for eliminating deception 
and dealing with consumer problems quickly, expeditiously, inexpen
sively, and on an industrywide basis. Regrettably, however, the Com
mission has not learned from these favorable experiments with the 
administrative process, and it has been far too meek in its use of the 
rulemaking technique in the consumer protection area.

to Congress Pursuant to the Federal Cigajtette Labeling and Advertising Act (1968) 
(dissenting statements of Chairman Dixon and Commissioner MacIntyre).

1« Jó C.F.R. pt. 410 (1966).
i™ 16 C.F.R. pt. 403 (1964).
11 American Home Products Corp., [1965-1967 Transfer Binder] Trade Reg. Rep. 

Í17.229, at 22,302 (FTC 1967) (complaints issued Mar. 14, 1961). The companies and 
products are: American Home Products Corp.—Anacin; Bristol-Myers Co.—Bufferin and 
I xcedrin; Plough, Inc.—St. Joseph Aspirin; and Sterling Drug, Inc.—Bayer Aspirin and 
Bayer Aspirin for Children.

Í52 Id. ar 22,304.
153 id. at 22,303.
154 id.

For example, a similar attempt to deal on an industrywide basis with 
the problem of allegedly false and misleading claims by advertisers of 
analgesic preparations has been permitted to degenerate into a pro
cedural wrangle, with no early disposition on the merits in sight. This 
proceeding grew out of an investigation in the late 1950’s of advertising 
practices in the analgesic industry. Complaints were issued in 1961 
against four leading manufacturers of widely advertised analgesic prep
arations.151 One year later, in March 1962, the Commission directed 
that an “expeditious” inquiry be undertaken to determine whether the 
problem of allegedly false advertising of these preparations was broader 
in scope and could be better treated on an industrywide basis. Orders 
to file special reports pursuant to section 6(b) of the Federal Trade 
Commission Act were issued to several manufacturers152 and, in June 
1962, the complaints were placed in a state of suspended animation 
pending the outcome of the industrywide inquiry.153 In addition, the 
Commission had previously decided to open new investigational files to 
consider the validity of advertised representations that these products 
do not irritate or upset the stomach.154 Scientific and medical studies 
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paid for by the Commission, were conducted to determine the general 
performance characteristics of the active ingredients in these analgesic 
preparations.

Compiling the initial orders to file special reports, drafting later and 
more detailed orders, and collating all the information obtained required 
almost two years. The delay in this matter was beginning to undermine 
the effectiveness of any action the Commission might take and question
able analgesic advertisements were proliferating. Therefore, in April 
1964, the Commission asked the staff to submit a progress report.155 156 The 
staff indicated that medical evidence was now in hand and that addi
tional 6(b) orders would soon be forwarded. In September 1964, the 
Commission issued a resolution ordering an extensive investigation of 
unfair or deceptive practices in the analgesic industry and it issued orders 
to file special reports to several leading manufacturers.150 Among the 
inquiries was a request for any documentation the firms had to support 
claims made in their advertisements.

155 See Agenda circulation from P. Elman, Apr. 27, 1964, concerning Plough, Inc., 
[1965-1967 Transfer Binder] Trade Reg. Rep. 51 17,229, at 22,303 (FTC 1967).

156 [ 1965-1967 Transfer Binder] Trade Reg. Rep. 51 17,229, at 22,304 (FTC 1967).
157 Id. at 22,303.
158 Special Matter Circulation, Mar. 24, 1965.
159 On July 6, 1967, the Commission published a “Notice of Trade Regulation Rule

making Proceeding with respect to Advertising of Nonprescription Systemic Analgesic 
Drugs.” It had taken over six years since the original complaints issued and over five 
since the Commission first decided that the problem should be treated on an industry
wide basis to get to this point. The notice stated that:

In connection with the sale or offering for sale of nonprescription 
systemic analgesic drug preparations, subject to jurisdictional requirements 
of sections 5 and 12 of the Federal Trade Commission Act, it is an unfair 
method of competition and/or an unfair or deceptive act or practice to 
disseminate any advertisement which:
(a) Contains any representation with respect to efficacy or safety which 
contradicts, or in any manner exceeds, the warnings, statements or direc-

Objections were raised to the form and content of the section 6(b) 
orders. Among the firms ordered to file reports were the four manu
facturers against whom complaints had been issued. Their procedural 
objections—essentially that the 6(b) orders were basically a discovery 
device in the suspended proceedings going far beyond the bounds of 
permissible discovery—led the Commission to withdraw the complaints 
in April 1965.157 Although I reluctantly proposed this course to the 
Commission, my memorandum regretted the Commission’s lack of vigor 
in dealing with the problem of analgesic advertising and it directed the 
staff to proceed with “the utmost expedition.” 158 The original Sep
tember 15, 1967 date for closing the public record has since been 
extended several times by the Commission159 in view of the pendency 
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of collateral litigation arising out of this proceeding,160 The matter still 
stands in suspense.161

tions for use appearing on the label or in the labeling of such product; or
(b) Represents that any analgesic effects resulting from the use of such 
product are faster, stronger, or longer lasting than those achieved by the 
use of a competitive product unless the advertiser has established and can 
demonstrate that a significant difference in such effects exists due to an 
increased total quantity of analgesic ingredient(s) in the recommended 
dosage, and this fact is clearly and conspicuously disclosed in the adver
tisement; or
(c) Represents that any benefit will be derived from the action of any 
specified ingredient or combination of ingredients unless:

(1) The identity of such ingredient or combination of ingredients 
is clearly and conspicuously disclosed by its common or usual 
name(s), and,
(2) The advertiser has established and can demonstrate that each 
such ingredient or combination of ingredients is efficacious as repre
sented for the purpose for which it is offered when the product is 
taken in accordance with directions for use.

32 Fed. Reg. 9843 (1967).
160Bristol-Meyers v. FTC, 424 F.2d 935 (D.C. Cir. 1970), cert, denied, 39 U.S.L.W. 

3143 (U.S. Oct. 12, 1970) (No. 263). Comment on the substance of the lawsuit is 
unnecessary, but it should be noted that had the Commission made clear from the 
beginning of the proceeding that it would not rely on any materials not adduced in 
the public record, a position it eventually adopted on my motion (Special Matter 
Circulation, Jan. 25, 1968), there would have been no colorable basis for the lawsuit 
brought in November 1967.

161 See Washington Post, Jan. 6, 1971, § A, at 4, col. 6.
162 Heinz W. Kirchner v. FTC, 1964 Trade Cas. 71,278 (9th Cir. 1964).

The analgesic proceeding is the opposite of the cigarette proceeding, 
an object lesson in how to cripple administrative rulemaking and how 
not to serve the public interest. The problems encountered do not 
reflect basic deficiencies in the Commission's rulemaking authority but 
arise out of the Commission’s timid and mistaken assumption that its 
staff must affirmatively prove the falsitv of all challenged claims made 
for a product and that a seller may freelv make claims without having 
any evidence to support them. More specifically, in the Kirchner case, 
the Commission established the basic principle that:

[A]n advertiser is under a duty, before he makes any represen
tation which, if false, could cause injury to the health or personal 
safety of the user of the advertised product, to make reasonable 
inquiry into the truth or falsity of the representation. He should 
have in his possession such information as would satisfy a reason
able and prudent businessman, acting in good faith, that such repre
sentation was true.162

Without more, this case makes clear that analgesic manufacturers 



832 The Georgetown Law Journal [Vol. 59:777

should have substantiating data or studies to support any representations 
they make concerning the safety or efficacy or superiority of their 
products. Similarly, the Commission has established the principle in 
numerous foreign origin matters that it is unfair and deceptive not to 
disclose material facts, such as concealing the words “Hong Kong’’ 
or “Japan” on imported products.163 It seems to me that this is a salutary 
principle, one deserving of far broader application than in minor foreign 
origin cases. Analgesic advertisers making claims of superiority, efficacy, 
or safety not only violate section five if they have no data fully sub
stantiating their claims, but also if they fail to disclose that there is no 
accepted medical, scientific, or other reliable basis for their claims. 
Application of these fundamental principles of section five to the 
analgesic industry need not have taken a decade or even years. An 
expeditious rulemaking proceeding could quickly and inexpensively 
have eliminated questionable practices in this industry permitting en
forcement resources to be concentrated on the few who might con
tinue to violate the law after the rule was announced.

ics Manco Watch Strap Co., Inc., 60 F.T.C. 495 (1962).
164 FTC V. Colgate-Palmolive Co., 380 U.S. 374 (1965).
165 But see Federal Trade Commission Act, 6, 9, 15 U.S.C. §§ 46, 49 (1964).

Another manifestation of the attitude that thus far has aborted the 
analgesics proceeding is found in the Commission’s failure to deal with 
misleading demonstrations and mock-ups on television. The Supreme 
Court upheld in the Colgate-Palmolive case the Commission’s authority 
to act in this area.164 Again, however, the Commission has permitted 
itself to slumber while public injury proceeds apace. Instead of insist
ing that advertisers submit data and test results to substantiate television 
demonstrations, the Commission has proceeded on the assumption that 
it must first prove the falsity of the claim before it can obtain such data.165 
A recently announced renewed television monitoring effort will be 
successful only if the Commission abandons its hesitancy to use the 
investigatory tools available to it.

The jury is still out on another important venture in the rulemaking 
area, the Commission’s automobile warranty proceeding. After years 
of procrastination, the Commission finally turned its attention to this 
pressing, pervasive consumer problem. Hopefully, after studying the 
extensive record made in this proceeding, the Commission will be able 
to issue a meaningful trade regulation rule and/or submit a thorough 
report and legislative recommendation to Congress if new legislation is 
thought necessary.

If the technique w’orks in the auto warranty area, why not use it to 
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deal with the related problem of home appliance repairs and warranties, 
another area where consumer dissatisfaction remains too high? It is 
questionable whether the Commission will respond to the felt need, 
however, for what is most revealing about these rulemaking proceedings 
and similar broad approaches to consumer problems is their relative 
scarcity. The Commission should be using these techniques in a number 
of different areas—ascertaining and evaluating the facts both to enable 
it to formulate its own coherent regulatory policy and to aid the Presi
dent and Congress in reaching informed judgments as to what action, 
if any, is necessary.

Product differentiation advertising, for example, often misleads con
sumers by creating distinctions among competing products, some of 
which may even be chemically and physically identical. A wasteful 
substitute for vigorous price competition, product differentiation con
stitutes a major barrier to entry in many consumer goods industries. 
Recently the Staff of the Cabinet Committee on Price Stability, repeat
ing a plea made previously by many economists working in this area, 
called for strong new measures to deal with the product differentiation 
phenomenon.1GG Yet, despite the economic importance of these issues 
and their significance for consumers, the Commission has, save for its 
1963 opinion in the Clorox case,* 167 not become involved in this area.

16,5 Cabinet Comm, on Price Stability, Study Paper No. 2, at 88-89 (1969).
167 Procter & Gamble Co. v. FTC, 358 F.2d 74 (6th Cir. 1966) (order set aside), 

rev d, 386 U.S. 568 (1967) (with directions to affirm and enforce order).
Cohen, British Government and Advertising, Advertising Age, Dec. 18, 1967, 

pt. 3, at 42-46.
In January 1967 a bill was introduced to Congress to establish “a National Con

sumer Information Foundation as an independent agency in the executive branch of 
the Federal Government.” H.R. 2374, 90th Cong., 1st Sess. (1967). It provides for the 

As the Cabinet Committee study paper points out, one means for pre
venting the misallocation of resources often brought about by product 
differentiation advertising is to provide the consumer information con
cerning the performance characteristics of various products. For ex
ample, an experimental “Teltag1’ program introduced in Sweden and 
Denmark and now under way in England is intended to give the con
sumer such information as durability, shrinkage, color fastness, resistance 
to heat, stains or abrasion, heat distribution, or speed of operation.168 
Bv comparing tcltags on competing products, the consumer can deter
mine the relative performance characteristics of each and is able to select 
the one combining the qualities and price most suitable for him. The 
teltag itself is neither a seal of approval nor a best buy recommendation, 
and participation by any manufacturer is entirely voluntary.169 The 
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point is not that teltag should necessarily be adopted in this country or 
that similar, less sweeping proposals for the release by government pro
curement agencies of information they possess concerning various prod
ucts should be immediately implemented. The issue is simply that the 
Commission has done nothing in this area. It has undertaken no study 
of the teltag or info-tag problem. It has not even endeavored to chart 
the dimensions of the problem of scarce consumer information and 
wasteful product differentiation advertising. On these issues the Com
mission should be in the forefront, studying and analyzing the problems 
and proposing solutions. The Commission was set up to deal with broad 
policy questions such as these, not to prosecute fly-by-night frauds.

The Commission has also been tardy in undertaking to develop a con
sumer protection program for the ghetto consumer. “There can be no 
higher priority for national action and no higher claim on the nation's 
conscience” than the development of programs to “change the system 
of failure and frustration that now dominates the ghetto and weakens 
our society.” 170 Admittedly, a “pilot” program has begun, directed 
against fraudulent practices that prey on the poor in Washington, D.C., 
and a potentially valuable study dealing with the credit practices of retail 
merchants in Washington recently has been published.171 But these are 
small steps compared to what could and should be done to eliminate 
the conditions under which the poor pay more than their more affluent 
neighbors for inferior goods. The Commission is in a position to act 
as a clearinghouse providing information and ideas concerning the 
ghetto market; to help in the education of the ghetto consumer, enabling 
him to allocate his scant income more wisely and eliminating the ig
norance that the huckster exploits; to encourage ghetto retailers to stop 
using inefficient and expensive marketing techniques that are reflected in 
their higher prices; to analyze and classify types of fraudulent practices; 
to investigate the conditions that permit fraud and deception to thrive 
in low income areas; to recommend remedial legislation where necessary; 
and to define those areas where private action can be most helpful.172

development of an “info-tag” program which is similar in many respects to teltag. 
Id. §§ 5-7.

170 Nat’l Advisory Comm’n on Civil Disorders, Report 1, 3 (1968).
171 Federal Trade Comm’n, supra note 144. See also Leon A. Tashof, [1967-1970 

Transfer Binder] Trade Reg. Rep. 51 18,606 (FTC 1969).
172 There are a number of relatively recent publications that treat the problems of 

the ghetto consumer, either exclusively or in connection with consumer problems 
generally. E.g., H. Black, Buy Now, Pay Later (1961); D. Caplovitz, The Poor Pay 
More (1963); President’s Comm’n on Consumer Interest, The Most for Their 
Money (1965); Note, Installment Sales: Plight of the Low Income Buyer, 2 Colum. 
J.L. & Soc. Prob. 1 (1966); Note, Translating Sympathy for Deceived Consumers Into 
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The Commission has been equally deficient in using its unique tools 
to deal with existing and emerging problems in the antitrust area. Con
gress envisioned that the Commission would assist in the orderly devel
opment of a coherent body of policies and doctrines in harmony with 
economic realities and the basic regulatory goals Congress itself estab
lished. The Commission’s current economic study of the extensive and 
rapidly growing conglomerate merger movement is fully consistent 
with that purpose. It is ironic, but not unusual, that the impetus for 
the study came from outside the agency, that but for Congressional 
prodding the Commission might not have taken timely action to ascer
tain the economic facts and ramifications of the current merger move
ment.

The Commission has made some notable efforts in this area on its 
own initiative. For example, having found that there was a vertical 
merger trend in the cement industry, the Commission held public hear
ings to ascertain the facts concerning this movement and its implica
tions.173 Based on its evaluation of all the relevant information, the 
Commission issued an informed, clear statement of enforcement policy 
regarding such mergers providing guidelines for businessmen together 
with supporting reasons.174 This technique has since been successfully 
tried in other industries.175

Effective Programs for Protection, 114 U. Pa. L. Rev. 395 (1966); Note, Consumer 
Legislation and the Poor, 76 Yale L.J. 745 (1967). See also Hearings on H.R. 7179 
Before a Subconrm. of the House Comm. on Gov't Operations, 89th Cong., 2d Sess. 
(1966).

173 See Permanente Cement Co., [1965-1967 Transfer Binder] Trade Reg. Rep. 17,613 
(FTC 1967).

174 FTC News Release (Jan. 17, 1967) (enforcement policy with respect to vertical 
mergers in the cement industry).

175 E.g., FTC News Release (May 15, 1968) (enforcement policy with respect to 
product extension mergers in grocery products manufacturing); FTC News Release 
(Jan. 17, 1967) (enforcement policy with respect to mergers in the food distribution 
Industries).

176 Rublcc, supra note 9, at 672.

Yet, much remains undone. As one of the draftsmen of the Federal 
Trade Commission Act stated in 1926, in words that remain true today, 
the Commission has not “thrown much light on the dark places in anti
trust law. It has accepted and applied the rules laid down by the courts, 
but it has done little to assist the courts or Congress by the gathering 
and expert interpretation of needed information.” 176 With its rule
making authority, its power to gather information, either by means of 
subpoenas or special reports, or otherwise, and its statutory duties in 
this field, the Commission should long ago have begun to “throw light” 
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on the problems of franchising, dual distribution and private brand 
selling, oligopoly and monopoly pricing,177 the influence of market 
structure and entry barriers on competitive conduct and behavior, and 
the means for dealing with anticompetitive market structures. It should 
have issued many more enforcement policy statements, based on ac
curate, complete and up-to-date information, laying down sensible, and 
realistic merger guidelines for particular industries and markets.178 It 
should have gone much further to explore and elaborate in concrete rules 
and decisions the ‘"broad ethical and economic principle’’ 179 stated by 
Congress in section 5.

177 It is noteworthy that the Commission’s recently announced study of pricing 
practices in concentrated markets was undertaken at the request of Congress and not 
on the Commission’s initiative.

178 See note 41 supra.
170 Herring, Politics I, supra note 27, at 1017.
180 115 Cong. Rec. 1536 (1969) (reprint of report entitled The Consumer and the 

Federal Trade Conrmission). Some of the criticisms have also been made by a few of 
mv colleagues, past and present members of the Commission, usually in private. Our 
of respect for their confidence, I have not cited any of their memoranda, stating 
private, unpublished views.

Until the Commission decides to eschew its other, less fruitful roles 
and to emphasize these activities, it will be neither the consumer protec
tion agency it pretends to be nor the repository of antitrust knowledge 
and information, and the architect of antitrust policy, that Congress 
intended it to be. Consumer sovereignty will remain a relatively empty 
slogan, a myth to be invoked in testimony before Congress and on 
appropriate ceremonial occasions and the Commission will continue to 
play a minor and uninspired role in formulating and implementing 
antitrust policy.

The Commission and Congress

Few of these criticisms of the Commission’s procedures and perform
ance are novel. Most have been made before by Gerard Henderson, by 
the Attorney General’s Committee in 1941, by the Hoover Commis
sion, by Professor Auerbach and by numerous other students of the 
Commission, including most recently those who prepared the so-called 
“Nader Report.” 180 Disconcerting as it may be, the charges made 30 
and 40 years ago retain their essential validity. Yet each time the prob
lems are again brought to public view, Congress is surprised and in
credulous to hear that this venerable agency is not doing its job.

The reasons for this are complex. Part of the problem is political. 
For the most part, Congress has long been friendly to the Commission 
and seemingly reluctant to scrutinize its performance too closely. For 
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its part, the Commission has been more than willing to respond quickly 
and obsequiously to any request from members of Congress. It has been 
noted, for example, that some 500 letters of complaint were received 
from members of Congress in a recent three-month period and that 
many of them were given undue precedence over matters of greater 
importance.181 Similarly, the Commission has more than once trimmed 
its sails or proceeded with excessive caution in response to actual or 
expected opposition from powerful members of Congress.182 Not all 
these actions have been undesirable1 and the Commission has on occa
sion undertaken desirable affirmative action at the request of Congress 
or some of its members.184 However, the Commission has permitted 
itself to be dominated by this reactive syndrome, always dancing to the 
beat of another drummer and never developing an affirmative program 
of its own.

181 See notes 49 69 supra.
182 See, e.g., Herring, Pollies I, supra note 27; Herring, Politics II, supra note 26; 

Note, The Federal Trade Ccrrnmission and Reform of the Administrative Process, 62 
Colum. L. Rev. 671, 673-77 & n.46 (1962).

ls One example is the Commission’s action in dropping the Red Fox dungaree case 
in response to Senate pressure. G. Dixon, The Fox Who Wasn't There, Washington 
Post, Oct. 8, 1962, § A, at 15, col. 1.

184 For example, the current conglomerate merger study and the pricing study were 
both undertaken in response to Congressional urging.

185 See Herring, Politics I, supra note 27, at 1021-25; Note, supra note 182, at 673-77.
186 See Hoover Comm’n Report 119-25.
187 In preparing its budget justification the Commission has, for example, repeatedly 

overestimated its output. The justification for fiscal year 1969, submitted in January 
1968, estimated that the Commission would complete 1375 investigations in fiscal 1968, 
which was then half over. In fact only 884 were completed. This type of overestimate 
is typical.

Congress has also occasionally exercised its prerogative to undermine 
or jettison significant, effective Commission action. In passing the Fed
eral Cigarette Labeling and Advertising Act, superseding the Commis
sion’s Trade Regulation Rule, Congress was reaffirming an ancient 
tradition, dating back to its action in rebuking the Commission for mov
ing against the meat-packing industry in the 1920’s.185 Nor has Congress 
taken action against the spoils system that has so long prevailed at the 
Commission, contributing to the notion that membership on the Com
mission and appointment to its staff are rewards for party service and 
loyalty rather than competence.186

At the same time, the Commission has been less than candid in ex
plaining its problems and pointing out defects in the statutes it admin
isters in its annual reports and other reports to Congress. Content to 
recite its achievements, real or imaginary,187 and all too willing to believe 
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that the achievements would be greater if its appropriation were larger, 
the Commission has not fulfilled its obligation to inform Congress of its 
failures and its problems.

In particular, the Commission has failed to apprise Congress of de
ficiencies in the Federal Trade Commission Act which frequently 
deprive cease and desist orders of having any real effect. There is no 
question that too many of the Commission’s orders are poorly drawn 
and are readily evaded by respondents. Neither the Commission nor 
its staff has paid adequate attention to the problem of devising an effec
tive remedy for practices found to be illegal. It is also true, however, 
that the existing system of remedies is inadequate. The Wheeler-Lea 
amendments to the Federal Trade Commission Act did not create the 
strong new remedies necessary to deal with fraudulent and deceptive 
practices, but simply picked up the Commission’s existing cease and de
sist remedy.18 * * 188 This is a sensible device for dealing with antitrust offenses 
without resorting to criminal sanctions or implying moral opprobrium 
but is not, standing alone, an adequate deterrent when dealing with de
ceptive or fraudulent business practices. Civil penalties ought to be im
posed for willful offenses and should be applied in the first instance, at the 
initial finding of violation, instead of being invoked only after an order 
has been flagrantly violated. Criminal sanctions should also be applied in 
appropriate cases.189 Detection and prevention of hard-core fraud is 
better vested in a Department of Consumer Affairs or the Department 
of Justice than the Commission.190 Be that as it may, the Commission 
has an obligation to make clear to Congress these deficiencies in the 
statute, thus enabling Congress to judge the extent of the problems and 
to determine whether a reallocation of enforcement responsibilities is 
warranted.

18SAct of Mar. 21, 1938, ch. 49, 52 Stat. Ill, as amended, Federal Trade Commission
Act, 15 U.S.C. 41-58 (1964).

189 It is noteworthy that in its recommendation for consumer protection legislation
to the Council of State Governments, the Commission has, on my motion, urged the 
enactment of such remedies. Letter from P. Elman to the Deputy Director. Bureau of
the Budget, Apr. 23, 1969.

190 See notes 8-13 supra and accompanying text.

In this connection, Congress should be informed of recurring prob
lems with the Commission’s compliance procedures. Even when an order 
is carefully drawn, a respondent intent on evasion may flout it for an 
extended period before being forced to comply. For example, after an 
order has become final in a false advertising case, often after a prolonged 
period of investigation and litigation including at least one appeal to 
the courts, the respondent must submit a compliance report, usually 
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within 60 days, showing the steps he has taken to comply with the order. 
The respondent may procrastinate, claiming he needs more time to re
vise his commercials, for example, but eventually he will submit a report, 
usually consisting of a relatively brief ipse dixit proclaiming that he is 
complying with the order, and supporting materials including scripts 
or, occasionally, tapes of the commercials. The Commission’s staff must 
then review the advertisements. If the commercials are found not to 
comply with the order, the staff may call for more data, or for tapes if 
they are thought necessary, or it may submit a recommendation to the 
Commission.

It is safe to assume that by the time the respondent is definitively in
formed by the Commission that he is not in compliance, six months to 
a year will have passed since the order became final. However, the 
respondent has only begun to use the ploys available to him. He will 
now submit slightly revised commercials, to maintain his posture of good 
faith, and the review process will begin all over again. Unless reversed 
or overruled, a recent district court decision threatens further to under
mine the already limited effect of Commission orders to cease and desist 
by granting judicial sanction to these practices.191 On being informed 
by the Commission that his conduct violates the order, a respondent 
need only change his practices slightly to be entitled to a new ruling 
from the Commission while civil penalties continue to be tolled.

191 The court held that no civil penalties accrue for violations of an order under 
15 U.S.C. § 45(1) until the Commission informs the respondent “whether and to what 
extent” its conduct violates the order, thus creating obvious possibilities for evasion. 
Continental Baking Co. v. Dixon, 283 F. Supp. 285 (D. Del. 1968).

192See, e.g., 16 C.F.R. § 2.21 (1967) (voluntary compliance).
192 283 F. Supp. 285 (D. Del. 1968).
194 It is ironic that while the Commission is reticent in offering Congress its views 

on this fundamental subject, in recent years it has repeatedly requested Congress to make 
trivial and unnecessary changes in the rcgulatorv statutes which the Commission ad
ministers. For example, several times the Commission has proposed an amendment to 
section 2(e) of the Wool Act, 15 U.S.C. § 68(e) (1964) that would overrule Carr 

Apart from this adverse decision, the Commission’s rules and the 
structure of the Commission’s organic Act invite these repeated feigned 
attempts at compliance.192 As a practical matter, during such negotia
tions the Commission’s order is not enforced even where good faith is 
lacking and ordinarily no civil penalties will be sought for that period. 
Nor is a court likely, in view of the protestations of good faith that the 
respondent could make and in view of Continental Baking™3 to impose 
more than token penalties.

l'he Commission has not explained these known inadequacies to 
Congress in seeking changes in the Act194 nor has it sought to overcome 
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them by endeavoring to expedite and strengthen its own procedures 
making evasion more difficult. LTntil recently it even has attempted to 
foist the same inadequate enforcement structure on the states, recom
mending to the Council of State Governments the enactment of “Little 
FTC” acts having no criminal sanctions or civil penalties for initial vio
lations to give teeth to the cease and desist provisions. The Commission’s 
latest recommendations to the Council have corrected this deficiency.195 
Significantly, the Commission recommends that broad enforcement 
powers be vested in the state attorney general and not in a multilevel 
administrative agency.

v. FTC, 302 F.2d 688 (1st Cir. 1962) by expressly including garnetted wool within 
the coverage of the Act. However, in its opinion on a petition for rehearing in that 
case, the court berated the Commission for having previously failed to bring to the 
court’s attention administrative practice and legislative history cited in the petition 
for rehearing.

Instead of accepting the court’s invitation to test its holding in a later case, the 
Commission repeatedly petitioned Congress for relief until, in its 1968 set of legislative 
proposals, it quietly dropped the matter. See Federal Trade Comm’n, 1967 Annual 
Report 73-80.

195 See note 189 supra.
196 See generally Federal Trade Comm’n, 1967 Annual Report; id. (1968); id. 

(1969).
197 15 U.S.C. § 13(c) (1964).
198 Borman Foods, [1967-1970 Transfer Binder] Trade Reg. Rep. 51 18,707 (FTC 

1969).
iMld. at 21,708 (Flman, dissenting).

Other problems encountered by the Commission in carrying out its 
statutory duties are of the Commission’s own making. In a variety of 
cases the Commission has construed various statutes to require absurd 
results but has explained that the fault lies with Congress; t te Commis
sion purports to be carrying out Congress’ mandate. In many such 
cases, I have disagreed with the Commission’s interpretation of the rele
vant statute. Flowever, assuming that the Commission’s construction 
prevails, it would seem that the Commission has an affirmative obliga
tion to inform Congress of its problems with the statute and to recom
mend changes to make the law more rational. Needless to say, the 
Commission has rarely done this.196

A recent example is provided by the Commission’s issuance of com
plaints alleging violations of section 2 (c) of the Clayton Act197 by cer
tain buyers and brokers in the fruit and vegetable industry.198 In dis
senting to the issuance of these complaints, I pointed out that apart from 
serious doubts as to whether the practices alleged in the complaints came 
within the language or spirit of section 2(c), there were substantial ques
tions as to the net effect of the Commission’s action if successful.199 At
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best, the Commission might succeed in shuffling a few papers around, ap
parently shifting the burden of paying brokerage fees from the seller
grower to the buyer, but without in fact working any change in sub
stance. At worst, accepting the Commission’s erroneous economic as
sumptions as valid for purposes of analysis, the Commission’s action 
would have the effect of driving up the prices paid by consumers for an 
essential food, thus contributing to inflation at a time when the President 
and rhe Congress were increasingly concerned by, and were formulating 
programs to combat, inflationary trends in the economy. These com
plaints were wasteful, irrational, and of no conceivable benefit to con
sumers or anyone else.

Curiously, two members of the Commission who wrote in support 
of the complaints accepted my basic analysis. They agreed that if their 
economic analysis was sound, lettuce prices would be increased but 
they argued that ‘‘such factors should [not] determine whether the 
Commission enforces” section 2(c) for it is not for the Commission 
to be concerned about “the optimum allocation of resources among 
growers, distributors and consumers." That there was no competitive 
injury from these practices was also deemed irrelevant since section 2(c) 
“makes no reference to competitive injury." In the Commission’s view, 
“the statutory scheme is plain” and it would “frustrate the legislative 
intent" for the Commission not to issue these complaints.200

200 Id. at 21,709 (separate statement of Commissioner MacIntyre).
201 Id. at 21,080 (separate statement of Commissioner Jones).

It is not my purpose to rehash here the merits of these particular 
fruit and vegetable brokerage complaints. The point is that the Com
mission issued them recognizing that “of course, an increase in cost of 
4/10ths of one cent on every head of lettuce sold in the country would 
be a significant amount,” 201 and that if these proceedings had any eco
nomic impact it would be an inflationary one. Although the proceed
ings would thus be antithetical to fundamental policies of the President 
and Congress, the Commission ostensibly felt it had a statutory duty 
to go ahead.

If the Commission really believes that it has no choice or discretion 
under a statute and believes that it must enforce it in a way designed 
and calculated to achieve absurd results, it has an obligation to inform 
Congress of the anomalies in the statute. Not only has the Commission 
made no effort to do this but, when its policies and actions are challenged 
as wasteful and bizarre, it points to Congress and blames the legislature 
for enacting foolish statutes. Here again, the fault lies within the agency 
itself.
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An example of the consequences of such myopic enforcement action 
is provided by the Herzog202 proceeding. In that case, the Commission 
entered a 2(c) order which was affirmed by the court of appeals largely 
because respondents had filed an admission answer which the court re
garded as constituting a stipulation that Herzog was the buyers’ agent 
and not an independent broker. Subsequently, however, it became clear 
that resident buyers (brokers) in the fur industry perform a useful eco
nomic function, beneficial to buyers and sellers, and that who pays their 
commissions is a matter of indifference to the public interest. As a re
sult, the Commission, on April 2, 1951, determined, but did not publicly 
announce, that enforcement of the Herzog order would not be in the 
public interest. That position was adhered to and reaffirmed in a secret 
Commission minute on November 22, 1966. It would appear that the 
Commission believes it has no discretion when it comes to squandering 
scarce funds on bringing such a proceeding and litigating it, but has 
ample discretion thereafter, once everyone’s time and funds have been 
wasted, to consider the public interest and to drop the matter if 
necessary.

202 Herzog v. FTC, 150 F.2d 450 (2d Cir. 1945).
20315 U.S.C. § 70b (g) (1964).

If these were isolated examples, some consolation might be taken 
in that fact. They are, however, not particularly unusual cases but are 
typical of a great many other Commission actions. Consider the Com
mission’s stance in the so-called “fake fur” controversy. Section 4(g) 
of the Textile Fiber Products Identification Act provides:

[A] textile fiber product shall be considered to be falsely or decep
tively advertised if the name or symbol of any fur-bearing animal 
is used in the advertisement of such product unless such product, 
or the part thereof in connection with which the name or symbol 
of a fur-bearing animal is used, is a fur or fur product within the 
meaning of the Fur Products Labeling Act. . . .203

The basic question that has been raised is whether this section embodies 
an absolute, unqualified prohibition of any use of fur or animal names 
in advertising nonfur products processed to resemble fur, or whether 
there may be an exception in cases where use of such a name is con
sistent with—or actually promotes—completely truthful, fair, nondeccp- 
tive, and informative advertising. This question is complicated because 
literal interpretation of the statutory prohibition could produce results 
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inconsistent with the statute's purpose, forbidding advertising or label
ing that is fair, truthful, nondeceptive and informative.204

- 14 l or example, there would seem to be no reason for prohibiting an advertisement 
that says “this coat is not mink, fake or otherwise; it is real ‘’ ”, or “this coat 
may look and feel like leopard but it is not leopard, it is made of a fabric called 
*________ ’ which is much cheaper than leopard.” However, the Act could be read
literally to prohibit these advertisements.

205 See S. 3641, 87th Cong., 2d Sess. (1962); G. Dixon, The Fox Who Wasn't There, 
W ashington Post, Oct. 8, 1962, § A, at 15, col. 1. The Commission solved the problem 
by amending rule 9 of the regulations under the Textile Fiber Products Identification 
Act to exempt the situation presented in the Red Fox case.

200 I he amendment to the regulations under the Textile Act did not deal with 
the situation where the textile product simulates a fur product.

207 15 U.S.C. § 70b(g) (1964).

This controversy first came to public view when the Commission 
attempted to force a small manufacturer in Georgia to stop using the 
brand name Red Fox on denim overalls, a name he had used for nearly 
30 years, because a staff member had discovered that the overalls did 
not contain any red fox fur. Fortunately for the manufacturers of such 
products as Old Grandad and Sunshine Biscuits, and the proprietors of 
such establishments as the Eagle Laundrv and Giant Foods, the Com
mission dropped the matter when Congressional intervention was 
threatened.205 *

The broad question of “fake fur” advertising would not go away so 
easily.200 These garments had gained increasing popularity primarily 
because of their resemblance to animal fur and their inexpensiveness. 
Faced with a request for a clarification of the problem, the Bureau of 
Textiles and Furs argued that section 4(g) of the Textile Act207 ab
solutely prohibits, under any and all circumstances, use of an animal name 
in connection with a synthetic fur, even where no deception is possible. 
In a memorandum circulated September 6, 1963, I moved that the 
General Counsel be directed to furnish a legal opinion on the question 
whether section 4(g) states an absolute prohibition, even where the 
result is to prohibit truthful, nondeceptive advertising.

The General Counsel's reply generally reflected the position of the 
Bureau of Textiles and Furs, but, as I pointed out in a memorandum dated 
November 27, 1963, “it is a strange and paradoxical result to hold that 
the Textile Act has been violated'5 where an animal name is used 
“with a clear, prominent disclosure that the product is a textile and not 
fur.” Moreover, the Commission would, as a matter of discretion, not 
be likely to proceed in the case of a completely nondeceptive advertise
ment. Thereafter a public hearing was held. On February 11, 1964, 
pursuant to my motion, the staff was directed to amend rule 9(c) to



844 The Georgetown Law Journal [Vol. 59:777

permit truthful advertising, but to prohibit an advertiser from using the 
name of a fur so as to exploit the name. In the latter case, suitable 
affirmative disclosures were to be required.

However, the Bureau of Textiles and Furs, again supported by the 
General Counsel, replied that these rules should not be amended with
out also dealing with section 4(3) of the Fur Act,208 an analogous sec
tion to 4(g) of the Textile Act. The staff went on to suggest that 
section 4(3) stated an absolute prohibition not subject to the flexible 
interpretation the Commission had given section 4(g). In memoranda 
of April 29 and June 3, 1964, I took issue with the staff interpretation 
but proposed, as a compromise, that the Commission issue a statement 
of enforcement policy indicating that it would not proceed in cases 
where the use of the name of the simulated fur may promote rather 
than impede completely truthful, fair and informative advertising. The 
Commission agreed and it informed Congress of the need for changes 
to clarify the statute and stated that in the interim the Commission would 
not bring formal enforcement proceedings in circumstances where an 
advertisement is completely fair, accurate, nondeceptive, and informa
tive.209

208 15 U.S.C. § 69b (3) (1964).
209 See Letters of Oct. 2 & 22, 1964, to the Chairman of the Senate Comm, on 

Commerce and the Chairman of the House Comm, on Interstate and Foreign Commerce.
210 See, e.g., Staff Memoranda of Dec. 22, 1964, and Jan. 11, 1965 (circulated as an 

agenda matter, Jan. 18, 1965); Staff Memorandum of Apr. 21, 1965 (circulated as a 
nonagenda matter, Apr. 28, 1965); Memoranda of Oct. 17, Nov. 22, 1966, and Feb. 13, 
and Mar. 1, 1967, in the “dyed rabbit” cases. There the Commission at first adopted, and 
ultimately rejected, a staff recommendation that complaints issue against advertisers of, 
for example, “dyed zebra-striped sheared French rabbit” because the fur involved was 
rabbit fur and not zebra.

If the matter had ended at that point, the Commission’s action might 
appear to have been reasonable and straightforward. However, since 
1964 the Commission has taken a hard line in investigating alleged 
Textile and Fur violations210 and informally advising members of the 
industry concerning their obligations under the law. The matter has 
been left in a kind of limbo. The Commission’s public pronouncements 
are at variance with the apparent advice of the Commission’s staff; busi
nessmen are understandably confused and unsure as to what they may 
do. Here again the Commission has an obligation either publicly to 
make clear its enforcement policy, indicating both to its own staff and 
to the members of the industry that it will not, and could not consistent 
with common sense, apply the words of the statute literally, or, if it 
believes that legislative clarification is desirable, to inform Congress of 
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the developments of the last five years and reassert the need for legis
lative action.

Another illustration of this problem is provided by the Commission’s 
enforcement of the statute prohibiting representations that margarine 
is a dairy product.211 Here, too, the Commission has long held to a 
rigid interpretation of the statute, construing its proscriptions as abso
lutely forbidding any reference to butter, even if nondeceptive and 
truthful. In the name of legislative intent, accurate representations that 
margarine, an admittedly nondairy product, looks, tastes or has the tex
ture of butter have been regarded as illegal.

211 15 U.S.C. § 55 (1964); see, e.g., E. F. Drew & Co. v. FTC, 235 F.2d 735 (2d Cir. 
1956), cert, denied, 352 U.S. 936 (1957); Reddi-Spread Corp. v. FTC, 229 F.2d 557 
(3d Cir. 1956).

212 Standard Brands, Inc., FTC File No. 692 3139 (circulated as an agenda matter 
Feb. 27, 1969). It should be added that in view of the present general public 
awareness of the distinction between butter and margarine, in which a very different 
situation exists from that which prevailed in 1950 when the Oleomargarine Act was 
passed, cases arising under this statute deserve a very low priority.

W hen a regulatory agency finds that its enforcement of a statute in 
the way it thinks Congress intended leads to incongruous results, it has 
an obligation to inform the Congress of that fact. It is to be hoped that 
a recent, unadvertised decision of the Commission, with two members 
not concurring, declining to bring proceedings against a firm for adver
tising that its margarine has a “buttery flavor” signals a new, less dog
matic approach to this statute.212

W hen charged with misguided or irrational law enforcement, the 
Commission has often replied that its actions are taken in response to 
the will of Congress as expressed in the statutes it administers. If its 
actions are productive of no benefit to the public interest commensurate 
with the costs, or if they are negative, the Commission has said the fault 
lies with Congress which enacted these laws. The fact is, as this rela
tively brief review indicates, that the Commission has abrogated its 
responsibilities to the Congress and the public. It has given unjustifiably 
rigid interpretations to these statutes, comporting with neither their 
language nor their underlying policy. It has ignored its duty to consider 
the public interest in whatever it does. It has blinded itself to the impact 
of its actions on consumers. And it has failed to inform Congress of the 
real deficiencies in the laws it administers or to consult with Congress 
concerning the changes that should be made.

Infernal Reorganization of the Commission

It is virtually impossible to institutionalize planning and sound law 



846 The Georgetown Law Journal [Vol. 59:777

enforcement, to make it a matter of routine for agency members and 
staff to engage in creative and imaginative administrative action.213 Yet, 
at the same time, it is clear that organization charts and lines of com
mand are of some importance and do influence the agency’s perform
ance. To some extent, lack of effective organization has contributed 
to the Commission’s failures.

213 In the long run, and until current ideals of public service change very 
radically, it cannot be expected that a government commission, paying 
modest salaries and exposed to the vicissitudes of political life, can command 
the services of those super-men whose decisions arc always made of the 
substance of justice and wisdom, and who can scorn the adventitious aids 
of a correct formal procedure. The science of administration owes its 
being to the fact that most government affairs arc run by men of average 
capabilities, and that it is necessary to supply such men with a routine and 
ready-made technique, and to confine them to a formal procedure which 
may indeed at times clip the wings of genius, but which will serve to create 
conditions under which average men arc more likely to arrive at just results.

G. Henderson, supra note 20, at 328.
214 See generally Memorandum on Management Improvement and Cost Reduction in 

Government Operations (circulated Apr. 22, 1965).
215 For 1970 it is estimated that the Commission will have 36 supergrade employees. 

These figures include heads of Bureaus and Divisions and personnel in the Office of 
General Counsel, but exclude the members of the Commission and hearing examiners. 
Figures concerning other agencies are similarly adjusted.

The proliferation of supervisory offices through which each staff memorandum and 
recommendation must pass has caused some morale problems among the younger staff. 
See Memorandum from the Professional Advisory Comm, on Internal Management, 
Feb. 5, 1969.

A number of astute observers have found in more recent years that 
internal changes in the Commission are desirable. It is impossible here 
to lay out a specific blueprint or to detail all the changes that should 
take place. The general dimensions of the problem, however, can be 
briefly charted.214

Perhaps the most striking fact about the Commission’s personnel chart 
is the proliferation of supergrades and high level titles. An agency of 
this size could well eliminate some of its chiefs and bring in a few more 
Indians. For fiscal year 1969, the Commission had some 31 supergrade 
officials,215 grade 16 and above, to supervise an agency having 1,284 
employees. By contrast, the National Labor Relations Board had 39 
supergrades in an agency with 2,530 employees, and the Securities and 
Exchange Commission had 27 such officials with a total personnel com
plement of 1,343. Obviously, differences in function make accurate 
comparisons difficult and other agencies may be more top-heavy than 
is the Federal Trade Commission, but it is nevertheless true that there 
is an assortment of well-paid, unnecessary positions at the Federal Trade 
Commission.
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For example, there does not seem to be any strong reason for having 
Bureaus of Restraint of Trade and Deceptive Practices in addition to 
the separate operating Divisions. The Director-Assistant Director eche
lon is unnecessary, performing few functions but interposing an addi
tional layer between the operating Divisions and the Commission, thus 
slowing the flow of work. These Bureaus do not serve to coordinate 
the work of the Divisions in any meaningful way. In lieu of the pres
ent Bureau-Division system, the Commission could substitute—thereby 
reaping a great saving in supergrade salaries—a Bureau of Mergers, a 
Bureau of Unfair and Discriminatory Practices, a Bureau of Food and 
Drug Advertising and a Bureau of General Deceptive Practices.216 The 
tiny Division of Scientific Opinions could be merged into the Bureau 
of Food and Drug Advertising. Simplification along these lines of the 
Commission’s table of organization would help relieve the present bu
reaucratic top-heaviness and overlayering. A similar streamlining should 
be possible in the Offices of Administration and Information, and in the 
Bureau of Textiles and Furs.

216 In staffing these Bureaus the Commission should hire more experts—physicians, 
druggists, engineers, and psychologists—instead of relying almost exclusively on lawyers. 
Only then will it have the skills necessary to enable it to evaluate and deal quickly, 
effectively, and expertly with representations concerning chemical, physical, nutritional, 
and similar qualities of various products, with product safety and performance claims, 
and with advertising the appeal of which is less overt and more difficult to analyze. 
See Cohen, supra note 84, at 42-43.

217 It is usually the Commission, Congress or members of the public that have 
taken the initiative in this respect. The few “problems” that the Bureau has brought 
to the Commission’s attention are insignificant or reflect a misunderstanding of the 
facts.

The latter Bureau may be the one most in need of reordered priorities. 
The Commission should be spending a smaller percentage of its tight 
budget on trivial labeling matters. Moreover, within the Bureau there 
is a great need for more creative and imaginative administration, and 
for a clearer comprehension of the public interest. The “fake fur”, “Red 
Fox”, and baby blanket matters previously discussed indicate the Bu
reau’s lack of understanding concerning its role and the public interest. 
Fnforcement of the Flammable Fabrics Act has been flaccid and the 
Bureau has failed to spot problem areas within its field of concern and 
bring them to the attention of the Commission so that the Commission 
can take remedial action or propose new legislation.217 A thorough 
overhaul is needed.

The entire Bureau of Industry Guidance could also be eliminated. 
This Bureau drafts advisory opinions, prepares the necessary papers for 
Trade Regulation Rule proceedings and helps formulate industry guides. 
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It has no real substantive expertise and is expected to consult with the 
relevant operating Division on questions of substance. Its procedural 
functions—setting up hearings and the like—are already duplicated to 
some extent by the Division of Special Projects, a kind of task force 
unit within the Bureau of Deceptive Practices. No special or unusual 
skills are required in the drafting of advisory opinions, guides, or rules; 
and to the extent that they are required, there is no evidence that the 
lawyers in the Bureau of Industry Guidance possess them to any greater 
degree than the lawyers in the operating Bureaus. When a matter has 
been fully investigated by the staff of an operating bureau and the 
Commission decides it should be dealt with through informal nonlitiga
tion procedures, the same staff lawyers should stay with the matter. It 
is wasteful and costly to refer it to a wholly new team of lawyers in 
the Bureau of Industry Guidance. This fully accords with the proposal 
outlined above that the Commission delegate either to the operating 
Bureaus or the General Counsel its authority to determine whether there 
is “reason to believe” that a violation of law has occurred.

The Commission has already begun to move in this direction by 
adopting a team or task force approach to certain problems. The Divi
sion of Special Projects was established for this purpose and teams have 
been used to handle such matters as automobile warranties and cigarette 
labeling. In effect, each team is given the full panoply of Commission 
powers in microcosm. Depending on the issue before it, the task force 
may recommend that the Commission issue a complaint, promulgate 
industry guidelines or begin a trade regulation rule proceeding. The 
Commission should experiment more with this approach which will 
enable it to focus its powers and resources on the areas where they will 
do the most good. More generally, efficiency would be increased if 
personnel were transferred from those Bureaus that are underworked 
to other areas where the needs are more pressing.

Also in great need of immediate reorganization is the Office of General 
Counsel. The functions of the Division of Export Trade are too lim
ited to justify the separate existence of this position as a supergrade. It 
should be abolished. Similarly, the Division of Consent Orders and the 
Division of Voluntary Compliance perform no major tasks; review of 
consent orders or assurances of voluntary compliance is fairly mechan
ical and does not require the attention of a supergrade official. It is 
incredible that these two offices, the few functions of which are essen
tially similar, have been permitted to proliferate where even one office 
is too many. The Division of Legislation also performs fairly limited 
functions. While letters to Congress and testimony at Congressional 
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hearings must be coordinated at the highest level, the actual preparation 
of draft reports on pending bills and of testimony could be farmed out 
to the operating Bureau concerned. The need is not so much for a 
tull-fledged Office of Legislation, headed by an employee earning in 
excess of $23,000, as for a Commission aide who will review and coor
dinate the reports and statements prepared by the operating Bureaus.

Instead of a proliferation of superfluous divisions in the General Coun
sel's Office, what is needed is a clearer articulation of the General Coun
sel's function in an administrative agency. The Commission should be get
ting a lot more help than it actually is getting at present from the Office 
of General Counsel: help in researching points of law; help in reviewing 
consent orders and proposed orders accompanying complaints to the 
end that they may be drafted uniformly, will effectively prevent recur
rence of unlawful conduct, be free from loopholes, and withstand chal
lenges on the grounds of vagueness or overbreadth; help in drafting 
guides and trade regulation rules to make certain that they are legally 
sound and consistent with positions taken by the Commission in adju
dicative cases or in other matters; help in determining whether there is 
“reason to believe” a violation has been committed warranting com
plaint; help in the drafting of subpoenas and other investigatory docu
ments; help in drafting advisory opinions and in preparing them for 
publication; and help in the numerous chores that must now be assigned 
to the offices of individual Commissioners.218

Memorandum on Management Improvement and Cost Reduction in Govern
ment Operations (circulated Apr. 22. 1965).

To some extent provision now exists for the performance of each of 
these functions. But none is handled effectively. The basic structure 
of the General Counsel's Office should consist of an Assistant General 
Counsel to handle the litigation, as at present, and an Assistant General 
Counsel to be the Commission’s house counsel and do the job which a 
General Counsel’s Office is supposed to do in advising the Commission 
with respect to legislation and the wide variety of legal and policy 
questions just described. The functions of the Assistant General Coun
sel for Federal-State Cooperation might better be vested in the Office 
of the Executive Director or in a new Office for Government Liaison. 
The job of coordinating the Commission’s program with those of other 
government agencies should be vested in a single office charged with 
handling liaison matters with other federal agencies—for example, the 
Department of Justice and the Food and Drug Administration—and 
facilitating the Commission’s increasing activities with various state and 
local officials.
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The Commission should also act to increase the number of economists 
on its staff and to expand their role.219 In initiating an investigation, 
deciding on an industrywide proceeding, formulating proposed cease 
and desist orders, and in performing any number of other functions, the 
operating Bureaus have been slow to consult the Bureau of Economics. 
Yet, an economist’s expertise and insights are frequently essential to an 
informed approach to many deceptive practices problems as well as 
purely antitrust matters, although consultation and coordination have 
been conspicuously lacking even in the antitrust area. It is likely, for 
example, that the Commission would never have begun its costly, waste
ful investigation of brokerage in the fruit and vegetable industry had 
it consulted its Bureau of Economics before the fact, and the recently 
issued, ill-advised complaints would never have been proposed. Sim
ilarly, although an understanding of the automobile warranty problem 
depends in large part on an understanding of the structure of the auto
mobile manufacturing and distribution industries, the Bureau of Eco
nomics was not brought into the matter until shortly before the staff 
report was due, some two years after the Commission’s broad field inves
tigation had begun.

21i)See, e.g., U.S. Bureau of the Budget, Staff Rep. No. CF-Ó0-124, FTC Study 
30-33, 119 (I960) [hereinafter cited as Bureau of the Budget Staff Study].

Better and more effective use can also be made of skills of the Bureau 
of Economics in setting priorities and planning the Commission's pro
gram. The Bureau should be authorized to study market structure and 
behavior in important industries to determine whether and to what 
extent existing structure and behavior are inconsistent with the purposes 
of the antitrust laws. Based on the data and information assembled, the 
Bureau could recommend alternative enforcement courses, with some 
estimate of their costs to the Commission and potential benefits for the 
public, and could suggest new and potentially more effective remedies 
for the difficult structural problems that exist in our economy. This 
would be an important first step toward developing a coherent antitrust 
policy and enforcement program. It should enable the Commission to 
concentrate more on anticompetitive market structure and less on fight
ing constant brush-fire skirmishes against certain kinds of conduct—to 
treat the disease rather than the symptom.

Planning requires more than this, however. The Commission must 
acknowledge that the basic purpose of antitrust is to maintain competi
tion as an effective regulator of a free economy. It should formulate 
and communicate to its staff its own assessment of priorities, deciding 
which are the paramount goals contemplated by Congress, which are 
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merely subordinate, stressing the former.-20 The Commission must 
be willing to ask hard questions in determining the degree to which 
there is a real and substantial, rather than merely formal or theoretical, 
public interest in the elimination of a particular competitive practice. 
Other things being equal, for example, alleged monopolistic practices 
or follow-the-leader pricing in the steel industry deserve a higher pri
ority than similar practices in the “magic" industry or than alleged 
illegal brokerage payments in the fruit and vegetable trade. Similarly, 
the problem of deceptive advertising of cigarettes, vitamins, and cold 
remedies—vast industries affecting the public health as well as involving 
hundreds of millions or billions of consumer dollars—outranks the prob
lem of phony correspondence schools, selling merchandise through 
punchcards, or unfair tactics by chinchilla salesmen.

220 See Letter to the Chairman of the Senate Subcomm, on Administrative Practice 
and Procedure, May 19, 1966.

See WTOP, 400 BNA Antitrust Trade Reg. Rep. A-20 (FTC Mar. 11, 1969). 
This investigation was begun over the dissents of Commissioner Nicholson and myself.

222 See, e.g., Ohio Christian College, (1967-1970 Transfer Binder] Trade Reg. Rep. 
’ 19,182 (alleged hard-core fraud). The Commission has undertaken to investigate the 
case, instead of referring it to appropriate federal authorities for criminal prosecution. 
Commissioner Nicholson and I dissented.

The Commission must also be willing to relinquish or refrain from 
exercising its jurisdiction in cases where other agencies, federal or state, 
can deal more effectively with a particular practice. The staff should be 
urged to abandon the notion that self-aggrandizement or exercise of the 
Commission’s jurisdiction wherever possible is a valid Commission goal. 
There is no need, for example, for the Commission to investigate pro
gramming by a television network, practices plainly within the juris
diction of the Federal Communications Commission,220 221 or to prosecute 
price-fixing cases or hard-core fraud when the new Consumer Protection 
Agency or the Department of Justice can act.222

Given these general guidelines, each of the operating Bureaus will 
be in a better position to develop policies and programs having the 
maximum impact. It would be helpful if annual or semi-annual reports 
were submitted by each Bureau concerning the areas it proposes to inves
tigate—keeping in mind the Commission's general priorities and the Com
mission’s action in adopting or modifying the specific recommendations 
of the Bureau of Economics—the types of proceedings it intends to bring 
and the problems it expects to encounter. These reports would be sup
plemented by quarterly memoranda detailing the proposed and executed 
programs and plans with greater precision. The Commission’s Office 
of Program Review would review them, coordinate the various pro
posals, and submit a draft program for the Commission’s consideration.
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Existing practice, at least on paper, already follows this outline to an 
extent. However, the reality is very different. The Commission’s Bu
reaus and Program Review Officer have never undertaken the kind of 
broad-scale analysis and planning that are here proposed, nor has there 
been the necessary commitment of staff and skills to carry out these 
functions. For example, the Office of Program Review was created in 
response to a recommendation made by the staff of the Bureau of the 
Budget which undertook a study of the Commission’s organization and 
operations, the results of which were published in 1960. The report 
recommended the establishment of “a small, high-level program review 
staff” of lawyers and economists in the Office of the Executive Direc
tor.223

223 This staff would:
(a) seek out and make use of, other available staff groups in FTC ... to 
locate the primary ‘trouble spots’ in the economy in which FTC should 
apply its efforts, (b) evaluate competing proposals for project-type in
vestigations, (c) determine and recommend to the Commission appropriate 
division of effort between antimerger, other antimonopoly, and anti- 
deceptive practices work, (d) determine and recommend to the Commission 
the amount of agency effort which should be devoted to ‘applications for 
complaint’ investigations as opposed to project-type investigations, and 
(e) develop or approve standards by which such applications will be judged. 

Bureau of the Budget Staff Study 12.
224 See Auerbach, supra note 2, at 395-96, 405-07.
225 See, e.g., The Commission’s Policy with Respect to Enforcement of the Price 

Discrimination Law, Memorandum (circulated Dec. 27, 1964, and adopted by the 
Commission).

Having created the position of Program Review Officer, the Com
mission has not followed through and provided adequate staff, econo
mists as well as lawyers, or insisted that the Program Review Officer 
perform the functions envisaged by the Budget Bureau staff.224 That 
office should be playing a much more imaginative and affirmative role 
in helping to formulate the Commission’s policy and in coordinating its 
program to implement its policy goals. The operating Bureaus too have 
Deen permitted to drift aimlessly without formulating any specific plans 
or enforcement goals.

The point is that the commitment must be more than verbal. Having 
established an Office of Program Review, the Commission should staff 
and finance it so that it can perform the difficult job assigned to it. 
Having articulated general standards or guidelines for itself and its staff, 
the Commission must then allocate its resources accordingly. For ex
ample, if the Commission really agrees that antitrust enforcement should 
focus on market structure rather than conduct,225 why does it have 46 
staff people in the Division of Discriminatory Practices—most of them 
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investigating trivial violations of the Robinson-Patman Act, many of 
which investigations will eventually be closed for lack of evidence, 
staleness, or lack of public interest—and only 35 in the Division of 
Mergers which is attempting to deal with the current merger wave?226 
W hy are there 40 textile and fur investigators and but a handful of 
physicians and chemists and no engineers to deal with the complex 
problems of food and drug advertising and product safety or perform
ance claims? Why, when the need for increased use of the Commission’s 
economists has become manifest, is the Commission allocating but six 
percent of its budget to the Bureau of Economics, down sharply from 
the nine percent allocated for that purpose in the years 1958-62, and a 
minuscule amount when it is noted that 50 percent of the agency’s 
budget went to the Economic Division during the Commission’s first 
five years?227 It is not enough to talk about priorities; they must be 
acted upon.

--'’ T he Division of Mergers budget of 5470,000 for fiscal year 1970 is $184,000 less 
than the budget of the Division of Discriminatory Practices.

227 See Note, supra note 42, at 685
228 Hoover Comm’n Report 125; see H. Friendly, supra note 21, at 142. “But in the 

last analysis there is only one answer, albeit a trite one—get better men as members of 
the commissions and keep them there. Commissioner Eastman said it all in the 
address delivered in the twenty-fifth anniversary of his appointment to the ICC. ‘fGlood 
men can produce better results with a poor law than poor men can produce with a good 
law.’ ” Friendly, A Look at the Federal Administrative Agencies, 60 Colum. L. Rev. 
429, 444 (1960).

If the Commission is willing to make a real commitment, it can in a 
fairly short time undo the years of neglect and lack of planning. It 
can liquidate the old commitments, weeding out the chaff and retaining 
for consideration only those matters that meet its strict and new standards 
of importance. Armed with the concrete recommendations of the Of
fice of Program Review, together with the underlying reports from 
the operating Bureaus, the Commission will at last be in a position to 
develop priorities, to formulate an informed, innovative enforcement 
policy and to implement it with a planned, sound and effective program, 
allocating resources—money and manpower—where they are most 
needed.

Personnel: The Heart of a Revitalized Federal Trade 
Commission

“The Commissioners themselves are the key to the success
of the Commission.” 228

This is the essence of the matter. Organizational reforms and amended 
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organization charts will be so much artwork,229 talk of planning and 
priorities will be slogans bereft of substance, if there is no real will to 
change the established ways of doing business and if longevity, medioc
rity and incompetence continue to be preferred over ability. The lack of 
substantial improvement in the Commission’s performance despite its 
creation of an Office of Program Review and despite its lip service to 
planning and priorities make clear that reform is impossible as long as 
inbred deficiencies are nurtured instead of being rooted out.

229 The realism of a Henderson would compel the observations that the functions of 
a program review director are so unsusceptible of being effectuated through stan
dardized procedures or ready-made techniques that the office can be only as valuable 
as the man who fills it, and that giving the Commissioners more time to consider 
policy will be fruitful only to the extent that their abilities and inclinations run in 
that direction. Note, supra note 42, at 702.

230 G. Henderson, supra note 20, at 328.
231 Hoover Comm’n Report 119, 125.
232 Id. at 125.
233 The Commission’s first task is to find qualified top personnel to replace a 

number of men now approaching retirement. In the past the Commission 
has assiduously applied a policy of promotion from within. That policy has 
enabled the Commission to retain some men of real competence. But in 
other cases, limited ability, plus sheer longevity has won positions of im
portance, sometimes without regard to training and experience. Too often

Henderson euphemistically refererd to the “average capabilities” of 
the members of the Commission and its staff.230 The Hoover Commis
sion was more blunt, declaring that the agency had been “hampered” bv 
“mediocre appointments” to the Commission and decrying the tendency 
“to rename incumbents.” 231 The reasons for this problem are diverse, 
but the principal one is political. Almost since its creation, and cer
tainly since the 1930’s, the Commission has been notorious as a haven 
for political party loyalists. With some exceptions, the spoils system 
has reigned in making appointments to the Commission.232

Appointment to the Commission’s staff at the highest levels, especially 
the legal staff, like appointment to the Commission itself, has frequently 
been regarded as a form of patronage. It should be made clear that 
today, as in the past, there are “notable exceptions” on the Commission's 
staff—bright, public spirited lawyers and other professionals, many of 
them young, interested in public service. Their occasional victories over 
the prevailing atmosphere of aimlessness and drift should be saluted. In 
general, however, excellence at the Commission has been fortuitous. 
No effort has been made to encourage professionalism. Too often ability 
and competence have been ignored as criteria in hiring or promotion; 
friendship, or cronyism, political affiliation, and sheer longevity have 
been the dominant qualifications for advancement.233 Recent reports 
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that the obligations of office at the Commission include the payment of 
a tithe or political contribution, whether or not these practices have now 
ceased,234 are manifestations of the atmosphere which has prevailed at 
the Commission since its early days.235

men have been promoted from clerical posts to professional status because 
of their long tenure. Under this policy a number of really able men on 
the staff have been blocked. Future appointments and promotions should 
discount mere seniority and instead would emphasize ability and experience. 

Hoover Comm’n Report 127. Today as in 1949 a spate of recent retirements has again 
created an opportunity for the appointment of able people to high staff positions.

234 A motion urging a full-scale F.B.I. investigation to clear up these charges once and 
for all was voted down by the Commission.

- '•See Viorst, The Dim Light of Paul Rand Dixon, The Washingtonian, Oct. 1968, 
ar 63; Herring, Politics I, supra note 27, at 1021.

236 In calendar year 1968, some 87 staff attorneys left the Commission; an annual 
rate of about 20 percent of the Commission’s approximately 450 attorneys. Six of those 
leaving retired and six died. Apparently, most of the rest were young lawyers who had 
been with the Commission less than five years. It has been estimated that within four 
years 80 percent of newly hired lawyers leave the Commission. See 115 Cong. Rec. 
1557 (1969). The turnover problem has plagued the Commission since its creation. See 
Herring, Politics I, supra note 27, at 1020.

The impact of these resignations in disrupting continuity and contributing to delay 
should be obvious. See Ford Motor Co., FTC File No. 682 3160 (staff memorandum 
dated Mar. 27, 1969, circulated Apr. 8, 1969); Harry’s Linoleum Co., FTC Docket No. 
8275 (circulated Mar. 28, 1969); Arrow Food Prods., Inc., FTC Docket No. 8212 
(staff memorandum dated Mar. 26, 1969, circulated Apr. 7, 1969); notes 100-120 supra 
and accompanying text.

As a result, the Commission’s staff, especially at the upper echelons, 
has come to be characterized by its passivity and sluggishness—a “don’t 
rock the boat” attitude that takes the status quo as a paradigm and is 
leery of any approach remotely smacking of boldness or innovation. 
Inertia overwhelms what little initiative there is. Ineptitude is tolerated 
and occasionally exalted. Newly hired young attorneys quickly sense 
the atmosphere and either acclimate themselves to it by adopting the 
prevailing lethargy as a way of life, or soon leave the Commission for 
other, more exciting fields.236

The glowing record of achievement cited by the Commission in its 
annual reports is simply fanciful. A brief comparison of the Commis
sion's performance in 1960, hardly a banner year, and 1968 is revealing. 
The Commission had 782 employees in 1960 and 1,156 in 1968, and the 
1960 budget of $6.8 million was less than half the 1968 appropriation of 
SI5.3 million. Yet, 1,090 investigations were completed in 1960 as 
against 884 in 1968; 503 complaints were issued as against 180; fewer 
than one-half the 346 orders entered in 1960 were entered in 1968 and 
while 25 civil penalty actions were certified to the Attorney General 
in 1960, only three were certified in 1968, none in restraint of trade 
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matters. If it could honestly be said that this apparent vast difference in 
output was attributable to the Commission’s emphasis on less quantifiable 
but more important industrywide matters in 1968, these statistics might 
be misleading. The fact is that the Commission’s meager and occasion
ally futile attempts to use its rulemaking and guidance procedures ac
count for only a small part of the difference in output.237

237 Contrary to the impression that may have been created during the current hearings 
on S. 860, the 884 investigations completed include investigations terminated by ac
ceptance of an assurance of voluntary compliance.

238 By contrast, in fiscal year 1960, the Commission’s Bureau of Investigation, since 
abolished, completed 1,090 investigations. These included 271 investigations of restraint 
of trade and 819 investigations of deceptive practices. Complaints were issued in 
346 of the deceptive practices cases and 157 of the restraint of trade cases as against 
33 and 9 in the first half of fiscal year 1969. Because the Commission was then 
organized along different lines, it is difficult to determine how many attorneys worked 
to produce this investigative output. It is clear that many fewer than 100 attorneys 
were employed by the Bureau of Investigation at the headquarters office as against the 
198 attorneys engaged in similar work today.

Illustrative are the Commission’s own figures indicating the work 
output of its operating Bureaus. In the first six months of fiscal year 
1969 the Commission’s Bureau of Restraint of Trade closed 150 investi
gations. Nine were closed by issuing complaints—seven in the merger 
area, two in the Robinson-Patman area, and none in the field of general 
trade restraints—22 by accepting assurances, and 119 on “other” grounds, 
principally staleness or insubstantiality. Apart from routinely approving 
compliance reports, this was the total output of the Bureau’s 119 attor
neys, a figure which does not include any of the 153 attorneys in the 
Commission’s field offices who did the principal work in investigating 
these 150 cases. In short, 119 attorneys, 69 of them at GS-14 or above, 
turned out about 1.2 cases per man in the entire six-month period. The 
record of the Bureau of Deceptive Practices is scarcely better. Thirty- 
three complaints issued and 97 assurances were accepted—most of them 
trivial—and there were 139 “other” closings. It took 79 attorneys—again 
excluding the field office attorneys who did the actual investigative 
work—more than half at GS-14 or above—to close these 269 investiga
tions, few if any of them of any major import.238

These are the facts. They cannot be obscured by reference to indus
try guidance or trade regulation rule proceedings which are handled by 
another Bureau. The Bureau of Deceptive Practices and the Bureau 
of Restraint of Trade are charged with investigating and prosecuting 
violations of law and accepting assurances of voluntary compliance in 
appropriate cases. The almost 200 lawyers in these Bureaus closed some 
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419 investigations in an entire half year. The expressed fear of running 
out of work has a solid foundation in fact.239

- '•> See Memorandum of Feb. 28, 1969, from rhe Professional Advisory Comm, on 
Internal Management.

■''See Reorganization Plan No. 8 of 1950, 15 Fed. Reg. 3175, 15 U.S.C. § 41 (1964). 
See generally Hearings on S. Res. Nos. 253-56 Before the Senate Cormn. on Expendi
tures in the Executive Departments, 81st Cong., 2d Sess. (1950).

-11 To remedy this situation, which has contributed in no small way to the general 
belief that merit is less important than other considerations for advancement at the 
Commission, I moved on January 14, 1969, that some 52 key staff positions be deter
mined to be “heads of major administrative units” within the meaning of the Re
organization Act. My motion failed. On January 31, 1969, however, the Commission 
reconsidered the matter. In the interim, the Commission had learned that the Federal 
Power Commission, Securities and Exchange Commission, Civil Aeronautics Board, 
Federal Communications Commission, Interstate Commerce Commission, and National 
Labor Relations Board, the only agencies surveyed, all operated under rules vesting

Reversal of this tradition will not be easy. A useful first step would 
be for the members of the Commission to share responsibility for the 
appointment of key staff members. Under Reorganization Plan No. 8 
of 1950, administrative responsibility for dav-to-day operations of the 
Commission was to be vested in the Chairman, thus freeing the members 
of the agency to perform their policymaking functions and to deal with 
the substantive problems of regulation. In the conduct of the Commis
sion’s day-to-day operations, the Chairman was to be bound by the gen
eral policies established by the Commission and by its regulatory deci
sions, findings, and determinations. More important for present purposes, 
the heads of major administrative units could be appointed only with 
the approval of the Commission.240 The purpose of this provision, which 
applies to several of the independent regulatory agencies, was obviously 
to prevent the agencies from being staffed by cronies, incompetents, or 
political hacks.

At the Federal Trade Commission, the reorganization plan has been 
implemented to the extent that it centralizes certain powers in the Chair
man. The other members of the Commission have not been permitted 
to exercise the reciprocal powers, or checks and balances, vested in them 
under the reorganization plan. Specifically, although the Commission’s 
approval is required for the appointment of heads of major administra
tive units, the Commission has in fact been asked to approve only the 
appointment of the Directors of the operating Bureaus, the Executive 
Director, Program Review Officer, Secretary, General Counsel, and 
Chief Hearing Examiner. It has never been asked to approve the ap
pointment of the Directors of the Offices of Administration and Infor
mation, the Comptroller. Assistant Bureau Directors, Division Chiefs, 
Attorncys-in-Charge of field offices and a number of other key officials.241
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More than a matter of principle is at stake. An unusually large num
ber of retirements during February 1969 created several vacancies in 
important staff positions. Reorganization of some offices thus became 
possible without removing, shifting or demoting incumbents. In addi
tion, these vacancies provided a unique opportunity to begin to make 
over the Commission’s leadership by appointing progressive, dynamic, 
and forward-looking persons to infuse a new sense of direction and 
purpose. The Chairman thwarted the Commission’s efforts to participate 
in this renovation process by making interim “acting” appointments. 
Whatever may be the merits of any individual appointee, the members 
of the Commission other than the Chairman cannot be blamed if, in 
view of the circumstances, they do not vest their full confidence in 
persons appointed without their consultation, advice, or consent.* 242

as much or more power in the members of the agency than did the rules I had pro
posed. My motion, expanded to include a total of 65 offices, passed by a 3-1 vote, 
the Chairman dissenting and Commissioner MacIntyre not participating. The Chairman 
announced that he would not carry out the Commission’s mandate, which he deemed 
“illegal.” True to his word, he has since avoided the thrust of the Commission’s 
action by making “acting” appointments to fill vacancies. How long this situation 
will be allowed to continue is a moot question.

242 I am not advocating a wholesale or ruthless housecleaning, nor am I suggesting 
that the staff rather than the members of the Commission is to blame for the agency’s 
poor performance. It does seem clear, however, that criteria such as competence, skill, 
and eagerness to serve the public interest rather than political loyalty or cronyism 
should be employed in the hiring and advancement of personnel. See J. Landis, Report 
on Regulatory Agencies to the President-Elect 11-13 (1960).

Conclusion

It is easy to point to the Commission’s successes, limited though they 
be, and to gloss over this record of waste, inefficiency, and indifference 
to public interest. It is easy to attack those who are concerned enough 
about the Commission’s performance to scrutinize it and describe the 
problems. It is easy to accuse them of rocking the boat or not under
standing the issues, or to denounce them for attempting to subvert the 
agency. The fact is, however, that Henderson, Herring, the Attorney 
General’s Committee in the late 1930’s, the Hoover Commission, the 
staff of the Bureau of the Budget, Landis, Auerbach, the Civil Service 
Commission, and the group of public-spirited students who recently 
engaged in a thorough review of the Commission’s performance, all have 
made the same basic findings. Indeed, over the years virtually every 
scholar, every objective critic who has carefully reviewed the Com
mission’s record, has come to the same conclusion—the Commission is 
not performing effectively any of the roles given to it by Congress. 
Now for the first time, however, there is a real possibility of reform.
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With the increasing public awareness of conglomerate mergers and 
antitrust generally, and with the development of a strong consumer 
movement seeking to protect the consuming public and to expand con
sumer rights, the Commission’s inadequacies can no longer be hidden. 
Given the importance of the Commission's functions and its potential 
contributions, continued tolerance of its derelictions is unthinkable.

There are just two ways the Commission can go. It may continue 
to avoid the real problems of our contemporary economy content to 
loll in its own pond or backwater. In that case, it will either gradually 
become extinct like some mammoth, brainless prehistoric beast, or will 
be permitted to survive as a quaint relic. On the other hand, with some 
help and prodding by Congress and a willingness on the part of the 
members of the Commission to face the real issues, the Commission 
might become a model agency. It can open up its proceedings and invite 
public participation in its processes, begin to ask the hard questions it 
has so long avoided in the antitrust area and begin to understand emerg
ing trends and evolving business practices in our dynamic economy, 
deal with the important consumer problems and related antitrust prob
lems that continue to make “consumer sovereignty” a meaningless slo
gan, develop an imaginative, coherent and consistent policy and enforce
ment program based on solid planning and on a sensible, informed set 
of priorities, and make full use of the powers and authority given it 
by Congress. The Commission would then begin to perform the func
tions its creators envisioned, helping to solve the diverse economic and 
social problems of a technologically advanced society.

It is with the hope of charting a course for rebuilding and rededicat
ing the Federal Trade Commission to its essential purposes that this 
critique has been prepared. The paths of administrative reform are not 
hard to find, or follow, if there is a willingness to face the problems and 
a determination to make constructive changes.

Epilogue

In the past year the Commission has undertaken various actions in 
response to these criticisms, many of which substantially echoed the 
American Bar Association report243 submitted to President Nixon on 
September 15, 1969. The primary conclusion of the report was as 
follows: “The FTC of the 1960’s is probably superior to most of its 
predecessors, but continues to fail in many respects. Through lack of 
effective direction, the FTC has failed to establish goals and priorities,

2,3 American Bar Ass’n Comm’n to Study the Federal Trade Comm’n, Report 
(1969).
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to provide necessary guidance to its staff, and to manage the flow of 
its work in an efficient and expeditious manner.” 244

244 Id. at 1.
245 56 A.B.A.J. 1045 (1970).

Under the leadership of a new chairman, Caspar W. Weinberger, the 
FTC took these steps to improve its performance: (1) A reorganiza
tion plan was adopted, establishing two principal operating bureaus 
instead of four; (2) an office of Policy Planning and Evaluation was 
created; (3) an Advisory Council on Rules, consisting of prominent 
outside lawyers and professors, was formed; (4) the authority and duties 
of the Commission’s field offices throughout the country were substan
tially expanded; (5) the Commission’s consumer education program was 
enlarged; and (6) perhaps most significant of all, numerous personnel 
changes, particularly at the supervisory level, were made.

The task of revitalizing an agency with the Commission's history, 
structure, and record cannot be underestimated. I have come to the 
conclusion that radical structural reform is necessary. Small, piecemeal, 
and temporary improvements—no matter how well-intentioned—have 
not worked and are not going to work. The structural deficiencies of 
the Commission will frustrate any real reforms. The nature of these 
deficiencies, as well as my proposals for reform, are detailed in an article 
entitled “A Modest Proposal for Radical Reform.” 245 In brief, shearing 
off the Commission’s adjudicatory functions and changing its multi
member structure to a single commissioner would, I believe, help make 
the agency more responsive and accountable to the public. The failings 
of the Commission have been too numerous, and the need for effective 
regulation in the public interest too pressing, for the uncertain process 
of gradual amelioration.



PROFESSOR ELMAN AND THE CHANGING 
FEDERAL TRADE COMMISSION: A COMMENT

Edward M. Kennedy*

In January of this year, the President’s Advisory Council on Execu
tive Organization (the Ash Council) recommended the abolition of the 
Federal Trade Commission.* 1 The Council suggested lodging the Com
mission's consumer protection responsibilities in a Federal Trade Prac
tices Agency headed by a single administrator and placing its antitrust 
responsibilities in a three member Federal Antitrust Board. In so 
recommending, the Council specifically indicated that the Federal Trade 
Commission had failed to live up to its responsibilities to the American 
public and that the collegiate form of regulatory agency generally had 
failed to provide the independent, objective expertise once envisioned.

• United States Senator
1 President’s Advisory Council on Executive Organization, A New Regulatory 

Framework, Report on Selected Independent Regulatory Agencies (1971).
2 115 Cong. Rec. 1536 (1969) (reprint of report entitled The Consumer and the Fed

eral Trade Conrmission).
2 American Bar Ass’n Comm’n to Study the Federai Trade Comm’n, Report (1969).
4 Elman. A Modest Proposal for Radical Reform, 50 A.B.A.J. 1045 (1970).

From the early days of his appointment to the Federal Trade Com
mission, former Commissioner Philip Elman has been an outspoken critic 
of the agency and its failure to fulfill its mission. His criticisms consti
tuted the basis of reports by Ralph Nader2 and the ABA Committee to 
Study the FTC.3 His suggestion that the agency be restructured4 was 
echoed by the Ash Council. According to Professor Elman, a consistent 
factor in the Commission’s failings has been its unresponsiveness to the 
American public. This, he suggests, is not only historical but institu
tional. The Commission is doing its best to prove Professor Elman 
wrong.

For years the FTC seemed impracticable and immovable. From its 
inception in 1914, it always seemed to misplace its priorities, mire in 
trivia, deliberate unduly, and act ineffectively. But within weeks after 
an extensive inquiry by the Senate Subcommittee on Administrative 
Practice and Procedure and an extensive report by the ABA Committee, 
things began to happen: The Commission began to stir and flex its 
muscles.

First, the Commission began cleaning up it backlog, screening cases, 
setting time limits on investigations, revamping its public disclosure 
policies, and restricting ex parte communications on pending matters.

[ 861 ]
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Next came a reorganization, a shuffling of personnel, and an internal re
ordering of priorities. A suitable new agency—same name, but otherwise 
hardly recognizable—was born. On December 5, 1970, the Chairman of 
the Commission told a group of businessmen: “The Federal Trade 
Commission is alive and well, and getting more active and stronger every 
day.” 5

5 “The Federal Trade Commission and Competition in the Market Basket,” Address 
by Miles W. Kirkpatrick, Chairman, Federal Trade Commission, Before the National 
Food Sales Conference, New York, N. Y. (Dec. 5, 1970) (copy on file at Geo. I J.).

Suddenly, the Commission and its activities were everywhere. Local 
consumer protection committees were initiated from San Francisco to 
New Orleans to Boston. More authority was delegated to the staff, 
and more staff was placed in field offices. The public was encouraged 
to participate in formulating orders. Campbell soup, Coca Cola, Aamco 
transmissions, Firestone tires, Readers Digest—cornerstones of our mod
ern affluent societv—found themselves under the Commission’s fire. If✓
the Food and Drug Administration would not take affirmative action on 
cyclamates, the Commission would. If the Federal Communications 
Commission wasn’t interested in the impact of television advertising on 
children, the FTC was. If no government agency would question price
setting in the oil industry, the Commission would. And if the Justice 
Department couldn’t muster a serious concern over problems related to 
concentrated industries and conglomerate mergers, the Commission 
could.

For the first time in its history, the Commission has begun to move 
beyond its basically ineffective, and often disregarded, cease-and-desist 
orders against deceptive advertising. For example, rhe Commission is 
making efforts: (1) to order a promoter of a deceptive contest to award 
prizes to contestants as if the contest rules were most liberally con
strued; (2) to shift to advertisers the burden of proving that their ad

vertisement is truthful, rather than requiring the Commission to affirm
atively prove deception; (3) to remove from the market completely 
those products whose purposes are based on deceptive premises; and 
(4) to require disclosure in a product’s future advertising of a Com
mission finding of deception in past advertising.

By cataloguing what I consider to be the progress of the Federal 
Trade Commission over the past 14 months, I do not suggest that Pro
fessor Elman’s criticism of the Commission is irrelevant or untimely; in 
fact, it may serve to emphasize the need for structural change. Any 
agency whose view of its mission and willingness to pursue that mission 
can change almost overnight, with the appointment of a new Chairman 
or the release of a critical study, cannot be expected to remain on the 
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same course when that Chairman leaves or the publicity dies down. 
Indeed, the Interstate Commerce Commission appears to be holding up 
stoically under the current wave of criticism, despite a recent reorgani
zation and change in chairmen, and the SEC and FPC seem to numerous 
consumer spokesmen to have slipped in public-interest-mindedness. 
Thus, it is not unreasonable to predict that the FTC’s current days of 
glory also may be short-lived.

There is much to be said about the need to build in accountability 
in an agency, even if it is political accountability. When the Secretary 
of the Interior decides that a pipeline should be built across the Alaskan 
tundra, his decision reflects upon the President who appointed him, and 
it is extremely easy and entirely proper for the public to be heard 
directly on the issue, through elected representatives and, ultimately, 
through the ballot box. This fact places a political limitation upon the 
Secretary’s discretion. But when the Federal Communications Commis
sion freezes the growth and development of cable television, the Presi
dent may be surprised and, more astoundingly, may be powerless to do 
anything short of proposing legislation on the subject. When presiden
tial appointees, ostensibly beholden to the people in carrying out con
gressional mandates, are this secure in their independence, the President, 
the Congress, and the people all may be the losers.

I share Professor Elman’s belief that structural change and incremental 
reform of administrative agencies are not mutually exclusive. Structural 
change is time consuming, and an agency cannot be permitted to regress 
or even to remain static in the interim. Perhaps the mere consideration 
of structural reform of, or abolition of, an agency serves a sufficient 
purpose in itself to accelerate the pace of progress at that agency. 
Eventually, incremental changes may be sufficient in the aggregate to 
transform the agency permanently.

It is unusual that blueprints both for structural change and incremental 
reform of the Federal Trade Commission should have been developed 
by the same man, but Professor Elman’s views formed the foundation 
for the conclusions of the American Bar Association Committee as to 
how the Commission should be changed and those of the Ash Council 
as to how it should be restructured. Perhaps the Commission should be 
restructured. Perhaps it should be abolished. So long as the Commis
sion follows its present path, a path plotted in large part by Professor 
Elman, we may never have to reach these questions.





PROFESSOR ELMAN’S SUGGESTIONS AND THE 
FEDERAL COMMUNICATIONS COMMISSION: 

A COMMENT

Henry Geller*

The weaknesses of the administrative process have been documented 
several times in recent years. Few critics, however, have had the wealth 
of practical experience to draw upon which former Federal Trade 
Commissioner Philip Elman brings to the analysis appearing above. The 
following comments are directed mainly to the pertinence of Profes
sor Elman’s observations to the Federal Communications Commission.

A main thrust of the paper is the FTC’s failure to come to grips with 
basic policy problems—its concentration on the trivial, on “narrow ad
judication” rather than broad rulemaking proceedings. The FCC 
cannot be charged with over-emphasis on narrow adjudicatory proc
esses. On the contrary, because it is charged with regulation and pro
motion of one aspect of the economy—communications—it has made 
extensive use of its rulemaking powers.* 1 For example, the Commission 
very early established definitive limits regarding multiple ownership of 
broadcast facilities to prevent undue concentration and, more impor
tant, to promote diversification in the media of mass communications so 
that the public receives its information from diverse sources. I do not 
mean to imply that the rules adopted by the Commission cannot be 
faulted. Indeed, they are even now under study for possible revision. 
.My point is simply that the FCC correctly gauged the need in this area 
for general rules as opposed to piecemeal adjudication.

• B.S.. 1943, University of Michigan; J.D., 1949, Northwestern University School of 
Law. General Counsel, Federal Communications Commission, 1964-1970; Adjunct Pro
fessor of Law, Georgetown University Law Center. Currently Special Assistant to the 
Chairman. Federal Communications Commission. The views expressed herein are solely 
those of the author and do not reflect the position of the Chairman or of the Com
mission.

1 See Communications Act of 1934, §§ 4(i), 303(r), 47 U.S.C. 134(i), 3O3(r) (1964), 
as amended, (Supp. V, 1970).
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The FCC’s fault thus is not its concentration on judicial “trivia” but 
rather its failure to lay down more definitive policies in certain impor
tant areas. One such area is that of the programming responsibilities of 
broadcast licensees. While it is clearly undesirable and impracticable 
to straitjacket the broadcaster, and while I firmly believe that pluralism 
is the genius of the system, there are certain bedrock areas where the 
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Commission’s policies could have been made more concrete, with no 
loss of the broadcaster’s ability to tailor his operations to local needs 
and with just as great benefits to the public interest as in the case of the 
multiple ownership rules. Another example is the Commission’s failure 
to deal with the problem of restrictive telephone company tariffs on 
provision of equipment associated with telephone service until the 
matter was forced upon the agency by the Carterfone2 case.

2 13 F.C.C.2d 420, 13 P & F Radio Reg. 2d 597 (1968).
3 Office of Communication of the United Church of Christ v. FCC, 123 U.S. App. 

D.C. 328, 359 F.2d 994 (1966); see Communications Act of 1934, §§ 309, 31 1, 47 U.S.C.
309, 311(a) (1964).

Professor Elman’s paper properly cites the need to bring the public 
more effectively and deeply into the FTC’s processes. The scheme of 
the Communications Act is based squarely upon such public participa
tion.3 The FCC’s rules reflect this need, calling for public notice and 
public announcement of the filing of renewal applications and other 
matters. Here again the Commission’s responses and processes are not 
perfect; we are now in the midst of rule revisions to encourage and 
facilitate public participation to an even greater degree and in a manner 
which will be fair to the renewal applicant.

The paper makes a number of excellent procedural suggestions and 
points. Like the FTC, the FCC has limited investigatory resources; in 
the broadcast field, for example, the FCC has six investigators. Obvi
ously more are needed. Just as obviously, the main reliance here must 
be upon broad rules, with spot-check, in-depth hearings paralleling the 
Internal Revenue Service’s approach to bring home to the industry the 
need to follow these rules.

Professor Elman recommends delegation to top staff officers of the 
discretion to institute adjudicatory proceedings. At the FCC, this could 
have serious policy implications. Merely convening a renewal hearing 
on an issue of fairness or slanted news or meeting the broadcast needs 
of an area can have serious consequences on the broadcast industry gen
erally. Therefore, in this sensitive area where unsound action can have 
a “chilling effect” on the robust, wide-open debate sought by the first 
amendment, the Commission itself should focus on whether the case is 
an appropriate one for hearing.

The paper correctly stresses that agency delays are intolerable and 
sets out worthwhile suggestions to expedite business. At the FCC, we 
have recognized the long delays in the comparative hearing process to 
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choose the best applicant for a broadcast channel and now are question
ing not only the length of the proceeding but whether a drastically 
different and shortened way of selecting between applicants might not 
serve the public interest just as well.4

* See Star Television, Inc. v. FCC, 135 U.S. App. D.C. 71, 74, 416 F.2d 1086, 1094-95 
(D.C. Cir. 1969) (Leventhal, J., dissenting).

5See Communications Act of 1934, § 5(d), 47 U.S.C. § 155(d) (1964).

Professor Elman also is correct, I believe, in his assessment that more 
authority must be given the hearing examiner, and that the examiner’s 
actions should not be subjected to piecemeal review. Indeed, I wonder 
whether the FTC could not utilize a Review Board of senior employees 
to review routine cases, with only certiorari-type appeal to the full 
Commission.5 Further legislation empowering the agency to make the 
examiner’s opinion stand as the agency’s decision by denial of certiorari
type appeal might also be useful; if the agency deemed the case worthy 
of review, it could assign it either to the full Commission or to the 
Review Board. Such a procedure would free the full Commission to 
concentrate on important policy matters and would expedite final reso
lution of cases.

I also agree with Professor Elman on the need for a strengthened 
office of policy and planning in administrative agencies. Like the FTC, 
the FCC recently has undertaken to create such a unit, a constructive 
step which, if it is to achieve fully its purposes, must be followed up by 
the allocation of sufficient staff resources.

Finally, I agree with Professor Elman on the need to strengthen the 
role of the economist. This is particularly true at the FCC where—an 
admission against interest—the lawyer and not the economist tends to 
dominate the staff processing role. Indeed, I believe that it would better 
serve the public interest for each Commissioner to have an economist 
rather than an engineer as an assistant.

In referring to problems in the relationship between Congress and the 
FTC, Professor Elman omits a problem which the FCC has encountered, 
the failure of Congress to provide guidance in areas where it is much 
needed. Thus, CATV is an emerging technology clearly calling for 
congressional guidance, but due to pressure from conflicting industries 
(CATV, broadcasting, and copyright owners, among others), needed 
legislation is lacking.

Of necessity, the foregoing is bur a skeletal list of comments. I com
mend Professor Elman for a very helpful “shopping list’’ of suggestions, 
not just for the FTC but for all agencies. Finally, I agree with his basic 
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premise that the real key to effective agency action in the public interest 
is not procedural revision or reorganization but the best possible person
nel, on the Commissions and on their staffs. Men can make virtuallv any 
procedure functional or, conversely, can frustrate the best statutory 
scheme.



A NEW FIDELITY TO THE REGULATORY IDEAL

Nicholas Johnson*
As originally conceived, the independent agencies were designed 

to protect the consumer. Commissioner Johnson examines their 
failure to respond adequately to consumer interests and concludes 
the original theory has not been allowed to work. Rather than dis
mantling our agencies, Commissioner Johnson suggests remedies 
to bring us closer to the original regulatory ideal. He details ideas 
for greater citizen participation, stronger policy planning, more 
agency independence, insulation from industry orientation, and 
sterner judicial and legislative review.

As our big, bustling nation races through the dawn of the new 
decade into 1971, the American people seem peculiarly melancholy.* 1 
Our government is failing us.2

• B.A., 1956, LL.B., 1958, University of Texas. Commissioner, Federal Communications 
Commission; Adjunct Professor of Law, Georgetown University; formerly, Professor 
of Law, University of California (Berkeley). Author, How to Talk Back to Your 
Television Set (1970).

1 The message comes from many tongues in many parts of the land. National news 
magazines do cover stories on “What ails the American spirit.” Goldman, Six His
torians Reflect on What Ails The American Spirit, Newsweek, July 6, 1970, at 19. Cf. 
Reflections on the Madness of the Age, Wall Street Journal, Sept. 14, 1970, at 16, col. 
1. The politicians talk of a pronounced psychic downturn, a recession of the spirit. 
Historian Richard Hofstadter calls the 1960’s “the Age of Rubbish.” Hofstadter, The 
Age of Rubbish, Newsweek, July 6, 1970, at 20, 23. He asserts that the American 
malaise is attributable to the numerous major problems confronting the nation—“a 
staggering parcel of questions for one society to have to tackle at one time.” Id. at 21. 
Historian Andrew Hacker speaks of our time as “the end of the American era.” 
Hacker, We Will Meet as Enemies, Newsweek, July 6, 1970, at 24. No one has cap
tured the mood better than journalist Nicholas von Hoffman: “The preachers and the 
hawkers forecast the apocalypse, yet the premonitions that come from our daily life 
experiences—waiting in the supermarket checkout line, calling a policeman, getting 
automobile insurance—these all tell us that what’s building up for us isn’t the Grand 
Revolution but the Great Disintegration.” von Hoffman, If the Senate Changes Hands, 
Washington Post, Aug. 28, 1970, § B, at 1, col. 1, at § B, at 15, col. 4.

2“iS]tate governments are mostly feeble, . . . state legislatures are in dire need of 
redesign, . . . city government is archaic, . . . the Congress of the United States is in 
grave need of overhaul, . . . the parties are virtually useless as instruments of the popu
lar will. . . . America is not the nation it set out to be. And we will never get back 
on course until we take some tough, realistic steps to revitalize our institutions.” Letter 
from John W. Gardner to 200,000 Plus Americans, Soliciting Members for Common 
Cause (Fall 1970) (copy on file with author); see Gardner Builds a Citizens Lobby, 
Business Week, Oct. 31, 1970, at 25.
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The stamp of failure is writ large across the work of our administra
tive agencies. One dramatic current case in point is the Interstate Com
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merce Commission. The thunderous collapse of the Penn Central in 
June 19703 at first appeared not to involve the ICC. Only later did it 
become clear that the Penn Central’s high speed collision with bank
ruptcy—the largest business failure in history—illustrates how regulators 
can help ruin a railroad. Court-appointed trustees picking through the 
wreckage are finding a number of people to blame for the crash—in
cluding the regulators who asked too few questions too late.4

3 For a detailed account of the failure, see Loving, The Penn Central Bankruptcy 
Express, Fortune, Aug. 1970, at 104; Wall Street Journal, Sept. 14, 1970, at 16, col. 3; 
Washington Post, Sept. 16. 1970, § C, at 1, col. 6.

4 R. Fellmeth, The Interstate Commerce Commission 92-96 (1970) ( Ralph Nader’s 
Study Group Report on the ICC).

5 Transcript of TV Interview with Senator William Proxmire on “Face rhe Nation ", 
lune 28, 1970, at 13 (copy on file with author).

6Zif.
7 Washington Post, June 29, 1970, § A, at 3, col. 1.
8 Loving, supra note 3, at 164.
9/T at 171.
10 N.Y. Times, Dec. 8, 1970, at 71, col. 7. Senator Mansfield has declared that “the 

nation is falling into a transportation morass from which certain segments of the 
economy may never recover.” Id. at 72, col. 4.

11 “Civil Aeronautics Board Chairman Secor Browne mentioned the possibility a few 
weeks ago of ‘a flying Penn Central’ going down ‘in a sea of red.’ The airlines are in
deed becoming railroads in the sky.” Robertson, Fasten Your Seat Belts, New Republic, 
Jan. 9, 1971, at 17.

Senator William Proxmire, the Wisconsin Democrat, was so disturbed 
at the collapse of the Penn Central that he called for abolition of the 
ICC,5 stating that the agency has “failed and failed dismally.” 6 The 
Washington Post adds that a report “circulating within the agency for 
nearly a year had reportedly concluded that many of the railroad 
mergers and reorganizations approved in recent years had not been in 
the public interest.” 7 Yet the Penn Central merger was approved. The 
ICC looked the other way while the railroad’s status was disguised by 
“accepted principles of accounting;” 8 and it “ignored the Penn Central’s 
rapidly deteriorating treasury.” 9 As a result of similar ICC regulation, 
a “transportation crisis of unprecedented magnitude” is foreseen within 
the next few years.10

Commissions caught in crisis range from the ICC and FCC to the 
Federal Trade Commission, the Federal Power Commission, the Civil 
Aeronautics Board, and perhaps even the Securities and Exchange Com
mission. The possibilities of another Penn Central collapse in one of 
our other large regulated industries loom large indeed. Financial prob
lems in the airline industry caused the Chairman of the CAB to mention 
the possibility of a “flying Penn Central.” 11 Electric power and gas 
shortage problems plague the FPC. Increasing difficulties with the 
quality of telephone service confront the FCC and many state commis
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sions. Over the past few years the FTC has been under mounting fire 
for abdicating its role as the consumer’s champion.12

12 With the appointment of a new Federal Trade Commission chairman, Miles W. 
Kirkpatrick, the Commission for the first time in several decades is showing new signs 
of life; presumably this comes in response to the renewed tempo of criticism in recent 
years and the threat that the FTC will be dismembered—her functions distributed among 
other agencies. Newsweek, Dec. 14, 1970. at 87, 89; see N.Y. Times, Aug. 12, 1970, at 
1. col. 7. In an unprecedented move, the FTC has decided to allow consumer groups 
to intervene in Commission proceedings on behalf of the public in agenev actions against 
business. Washington Post, Oct. 27, 1970, § A. at 1, col. 5.

13 Communications Act of 1934, 47 U.S.C. 301, 303 (1964).
14 “The radio spectrum refers to the full range of radio waves that may theoretically 

be used to transmit information by electromagnetic energy.” Levin, New Technology 
and the Old Regulation in Radio Spectrum Management, 56 Am. Econ. Rev. Papers & 
Proc. 339 (1966).

15 Wall Street Journal, Feb. 4, 1971, at 7, col. 1.
16 40 Television Digest, Inc., Television Factbook 62a (1971).
17 1 Federal Communications Comm’s, Report of the Advisory Comm’n for the. Land 

Mobile R\dio Services 24 (1967); fj. vol. 2, pt. 2, at 421; see id. vol. 2, pt. 9, ar 394-423.

Two illustrations of failure at the Federal Communications Commis
si« n—the allocation of frequencies and the process of renewing broadcast 
licenses—illuminate the nature of the crisis. The FCC is charged by the 
Communications Act with responsibility for the efficient, equitable allo
cation of radio frequencies between competing users—from taxicabs and 
radio amateurs to television stations and microwave relay towers.13 This 
task requires information about present utilization of the radio spec
trum,14 the value of the spectrum to different users, engineering knowl
edge about possible alternative allocations, new and more efficient equip
ment, and economic decisionmaking involving a balancing of all of the 
criteria. The FCC is a substitute for the more usual free market alloca
tion of natural resources. Who gets the spectrum and under what 
conditions has obvious effects on technology. Decisions to design equip
ment to operate on wider frequency" band-widths or narrower, higher 
or lower frequencies, with greater or lesser power—or even to go to 
forms of cable transmission—result from FCC decisions.

These decisions, by the FCC and the industries it affects, havre a multi
billion dollar influence on our gross national product. The telephone 
company’s revenue is about $17 billion.15 In 1969 alone homeowners 
purchased over $2 ¡4 billion worth of television receivers.16 Mobile 
radio is absolutely essential to the commercial airline industry and local 
police departments, and some have estimated that in any operation in
volving moving equipment, from fork-lift trucks in a warehouse to fire
fighting helicopters and police patrol cars, mobile radio makes possible 
a 40 percent savings in equipment.17 All told, it is estimated to save the 
national economy something on the order of eight to 1 3 billion dollars 
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annually. How many users there can be, how much their equipment 
will cost, the congestion of the frequencies they share with others, and 
how rapidly new technology and systems are evolved are all functions 
of the FCC’s capacity to come forward with the data and rational 
analysis necessary to avoid waste and to promote the most efficient and 
rational allocation of frequencies. This it has failed to do.18

18 Professor Hyman Goldin has described the present system of spectrum allocation 
as “ritualistic, formalistic, wasteful and inefficient.” Goldin, Discussion of “Evaluation 
of Public Policy Relating to Radio and Television Broadcasting: Social and Economic 
Issues" (Coase), 41 Land Econ. 167, 168 (1965). Another author has observed that the 
FCC, “created years ago to protect the public resource of radio spectrum space, can 
be reasonably accused of squandering that resource in regulating the commercial tele
vision industry.” Kohlmeier, The Regulatory Agencies: What Should be Done?, 
Washington Monthly, Aug. 1969, at 43, 44. See generally L. Kohlmeier, The Regula
tors 203-209 (1969).

19 See generally Federal Communications Comm’n, Report, supra note 17; Joint 
Technical Advisory Comm, of the Institute of Electrical and Electronics Engineers 
and Electronic Industries Ass’n, Radio Spectrum Utilization (1964); Joint Techni
cal Advisory Comm, of the Institute of Radio Engineers and Radio-Television 
Manufacturers Ass’n, Radio Spectrum Conservation (1952); President’s Task Force 
on Communications Policy, Final Report, at ch. 8 (1968).

20 For a more detailed study of the problem of frequency allocation, see Johnson, 
Tower of Babel: The Chaos in Radio Spectrum Utilization and Allocation, 34 Law & 
Contemp. Prob. 505 (1969).

Year by year the studies accumulate, each asserting the need for a 
response to a growing national crisis.19 Year by year the Commission 
continues in essentially the same regulatory mold. The FCC does not 
possess even the most fundamental of basic data; the results of regular 
monitoring of channel occupancy, for example, or the antenna location 
height and transmitter power data necessary to predict efficient use in 
an operation that exists in geographical space, frequency space, and 
time. It does not have a rational policy statement to use in allocating 
between competing uses.

Even if it had such information, the process of decisionmaking at the 
Commission is not one to engender confidence. Spectrum regulation is 
perceived as a technical engineering and legal exercise devoid of eco
nomic analysis. The problem is not that the economists dealing with 
spectrum management are not qualified; the problem is that there are 
no economists to deal with these questions. The decisionmaking frame
work simply does not allow for rational choices among competing uses 
of the spectrum. Without economic analysis to evaluate the data it 
possesses, the FCC’s spectrum allocation degenerates into a wasteful 
ritual.20

This failure is not unique to the FCC. Similar decisions are made 
almost daily by Government. Should we develop the SST?; High speed
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passenger trains? Should we give tax advantages to firms with pollution 
control equipment? Should the Government require safety equipment 
on cars, trains, and planes? Is desalinization a fruitful source of fresh 
water? The Government clearly is a primary influence on the develop
ment of modern technology; in the determination of rates, routes, or 
award of monopoly privilege; as a consumer; in writing matching-fund 
grants; in awarding subsidies; in setting standards and specifications; and 
in the funding of research and development, policy studies, and pilot 
studies. All too often such decisions are based upon inadequate data and 
made without sufficient economic analysis of alternative courses of 
action.

In the license renewal process, numerous examples illustrate the 
breakdown of the adversary process at the FCC. In a relatively minor 
case, I wrote a dissenting opinion discussing the enormous advantages 
possessed by industry interests in the FCC decisionmaking process.21 
At that time, the Commission’s rules provided for a 90-day period pre
ceding the renewal of a station’s license, during which time interested 
parties could file petitions. The industry requested the Commission to 
reduce this period to 75 days. After a formal rulemaking, in which all 
interested parties were invited to file comments, the FCC decided that 
the period should be 60 days.22

Broadcast License Renewal Applications. 20 F.C.C.2d 191, 197, 199-200 (1969) (John
son, dissenting).

22 \d. at 193.
23 34 Fed. Reg. 7964 (1969).
24 Of the total number of stations there were 67 AM, 52 F.M. and 47 TV. Broadcast 

License Renewal Applications, 20 F.C.C.2d 191. 199 (1969).
25 LZ. at 199.

Was the public given a chance to participate in this proceeding? It is 
true that the procedure contemplates that anyone—rich or poor, influ
ential or noninfluential—will be heard bv the Commission. But whatJ
was the actual situation? We released our notice of proposed rule
making on March 20, 1969, and asked that comments be filed by April 
11, 1969, and reply comments by April 18, 1969.23 Interested parties 
wishing to comment on our proposed rule were thus given only 22 days 
in which to find out about it—itself no easy task without a Washington 
lawyer to collect all Commission documents as they are released, scan 
them for material relevant to clients, and notify those clients of the 
need for submission of views—and to draft comments. The response was 
typical of most rulemaking proceedings before the Commission. In 
support of our pro-industry rule, the Commission received comments 
on behalf of 166 broadcast stations,24 three networks, and one Wash
ington, D.C. law firm with numerous broadcast clients.25 On the pub
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lie’s behalf, the rule was opposed by only two groups: the United 
Church of Christ, filing a six page document, and the National Citizens 
Committee for Broadcasting, filing a three-paragraph letter.26

26 Id. at 199-200.

This under-representation of the public has been the norm at the 
FCC for decades. Day after day, the Commission is bombarded by the 
most sophisticated legal and policy arguments on the industry’s side, and 
very little on the side of the public. We pretend that the FCC functions 
in a quasi-judicial capacity and we pay lip-service to the jurisprudential 
notion that truth will usually emerge from the confrontation of oppos
ing views before a neutral tribunal. I do not dispute this concept; do 
not find it archaic as do some. But I am distressed by what I observe 
happening in practice.

What happens at the FCC—and I imagine at most other administrative 
agencies—is far from the conceptually satisfying theory contemplated 
by advocates of the adversary process. In terms of the legal and eco
nomic talent arrayed against it before this Commission, the public is 
scarcely represented at all. The battle is not just uneven; it is seldom 
even drawn. The issue in question is rarely joined.

Little wonder, then, that the vested interests, while often grumbling 
about “governmental interference,” really have been quite happy with 
the commission form of decisionmaking. The commissions’ industry
orientation has helped regulated industries to deal with political realities 
that otherwise might prove to be more than a nuisance. Attorney Gen
eral Olney, advising a railroad president before the turn of the century 
about the grandfather of all regulatory commissions, the ICC, soothed 
and educated him with this reasoning:

My impression would be that looking at the matter [abolition of 
the ICC| from a railroad point of view exclusively it would not 
be a wise thing to undertake. . . . The attempt would not be likely 
to succeed; if it did not succeed, and were made on the ground of 
the inefficiency and uselessness of the Commission, the result would 
very probably be giving it the power it now lacks. The Commis
sion, as its functions have now been limited by the courts, is, and 
can be made, of great use to the railroads. It satisfies the popular 
clamor for a government supervision of the railroads, at the same 
time that that supervision is almost entirely nominal. Further, the 
older such a commission gets to be, the more inclined it will be 
found to take the business and railroad view of things. It thus be
comes a sort of barrier between the railroad corporations and the 
people and a sort of protection against hasty and crude legislation 
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hostile to railroad interests .... The part of wisdom is not to 
destroy the Commission, but to utilize it.27

27 Letter from United States Attorney General Richard Olney to Charles E. Perkins, 
President of the Chicago, Burlington and Quincy Railroad, Dec. 28, 1892, quoted in M. 
Josephson, The Politicos 526 (1938).

28 J. Landis, The Administrative Process 15 (1938). In later years Dean Landis him
self was greatly disillusioned. See J. I \ndis. Report on Regulatory Agencies to the 
President-Elect 1-35 (1960).

The Independent Regulatory Ideal and Why It Hasn’t Worked

The legal architects of the independent agencies did not foresee a 
regulatory process engulfed and dominated by the industries regulated. 
As originally conceived, the agencies were to protect the consumer’s 
interests. The architects had in mind a fourth branch of government, 
one that could stand alongside the executive, the legislative, and the 
judicial branches as an independent sentinel guarding the consumer’s 
civil rights. James Landis, the great student of administrative law and 
late Dean of the Harvard Law School, stressed that the administrative 
process “is not, as some suppose, simply an extension of executive 
power .... In the grant to it of that full ambit of authority necessary 
for it in order to plan, to promote, and to police, it presents an assem
blage of rights normally exercisable by government as a whole.” 28 The 
theory, then, was to confer upon independent commissions and com
missioners the powers of prosecution, legislation, and judgment in pur
suit of the public interest.

Why has the system not worked? The failure stems largely from 
the cumulative effect of four fundamental inadequacies that have con
spired unwittingly to hinder the administrative process. First, due to 
insufficient citizen participation and inadequate investigative facilities, 
the agencies lack the necessary facts for adequate decisionmaking. Sec
ond, regulatory decisionmaking is dominated by the so-called “subgov- 
ernmcntal phenomenon.” Third, decisions tend to be made ad hoc 
rather than as the implementation of a conscious, well-developed policy. 
Finally, reform movements which do arise tend to suffocate under the 
weight of regulatory delay. This article will examine these inadequacies 
and will thereupon suggest a program of reform to bring us closer to 
the original regulatory ideal.

THE LACK OF FACTS

The commissions too often find themselves groping their way into 
the future along pathways illuminated by too few facts. Inadequate 
investigatory facilities and the simple lack of will to fully analyze a 
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problem have combined to feed the commissions a starvation diet of 
necessary factual material. When the facts are available, they are too 
often provided by industry loyalists. While there recently have been a 
few encouraging signs, citizen participation in the agency decisionmak
ing process remains virtually nonexistent.29

29 Subcomm, on Administrative Practice and Procedure of the Senate Comm, on 
the Judiciary, 91st Cong., 1st Sess., Responses to Questionnaire on Citizen Involve
ment and Responsive Decision-Making 19 (Comm. Print 1969). “In most cases, the 
principal input is by parties having a financial interest in the outcome of the proceeding 
and resources sufficient to retain competent professional assistance, and by the staff of 
the Commission as representatives of the public.” Id. (Answer of Rosel II. Hyde, Chair
man, FCC).

30 Lamar Life Broadcasting Co., 38 F.C.C. 1143, 5 P & F Radio Reg. 2d 205 (1965).
Sl/rf. at 1144, 1148-53, 5 P & F Radio Reg. 2d ar 208, 213-18.
%2ld. at 1149 & n.11, 5 P & F Radio Reg. 2d at 214 & n.ll. Notwithstanding this hold

ing, the Commission proceeded to “consider the contentions advanced.” /¿f. at 1149, 5 
P & F Radio Reg. 2d at 214.

33 Office of Communication of United Church of Christ v. FCC, 123 U.S. App. D.C. 
328, 337-40, 359 F.2d 994, 1003-06 (1966).

This lack of citizen participation is a product of many factors: (1) 
narrow standing rules; (2) the failure of the commissions to encourage 
popular participation; (3) the public’s ignorance about commission ac
tivities; (4) the complexity of our rules; and (5) the need for more 
effective public interest representation. To better appreciate their cu
mulative effect, let us consider their incidence at the FCC. The pattern 
undoubtedly repeats itself at other agencies.

Narrow Standing. In only a few cases have interested parties
with no direct financial stake in the outcome of a decision effectively 
participated in proceedings before the Commission. By far the most 
important of these involved a petition filed with the FCC more than 
seven years ago opposing the renewal of the license of television station 
WLBT in Jackson, Mississippi.30

The petitioner, the United Church of Christ, alleged that WLBT 
had systematically promoted segregationist views, refused to present 
opposing views, and excluded Negroes from access to its facilities.31 
Despite the FCC’s vaunted encouragement to citizen participants in its 
proceedings, the Commission first ruled that the petitioner did not even 
have the necessary “standing” to appear before the Commission and 
present its arguments.32

On appeal, the United States Court of Appeals for the District of 
Columbia Circuit reversed the Commission.33 The holding constitutes a 
strong indictment of the then existing agency philosophy.
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After nearly five decades of operation the broadcast industry does 
not seem to have grasped the simple fact that a broadcast license 
is a public trust subject to termination for breach of duty.

• • • •
We cannot believe that the Congressional mandate of public 

participation which the Commission savs it seeks to fulfill was 
meant to be limited to writing letters to the Commission, to in
spection of records, to the Commission’s grace in considering lis
tener claims, or to mere non-participating appearance at hear
ings ....

• • • •
Unless the Commission is to be given staff and resources to per

form the enormously complex and prohibitively expensive task of 
maintaining constant surveillance over every licensee, some mecha
nism must be developed so that the legitimate interests of listeners 
can be made a part of the record which the Commission evaluates.34

34 Id. at 337-39, 359 F.2d at 1003-05. In a later appeal from the Commission’s decision 
on remand the court of appeals again found the Commission’s handling of the matter 
grossly inadequate. Circuit Judge Burger wrote: “We did not intend that intervenors 
representing a public interest be treated as interlopers.” Office of Communication of 
United Church of Christ v. FCC, 138 U.S. App. D.C. 112, 115, 425 F .2d 543, 546 (1969).

35 See Reich, The Law of the Planned Society, 75 Yale L.J. 1227, 1253-55 (1966).
36 Brandvwine-Main Line Radio, Inc., 24 F.C.C.2d 18 (1970).

In the four years since the WLBT decision, the Commission has done 
little to encourage actual citizen participation in its proceedings other 
than to say that it “encourages” such participation. Although the final 
resolution of the merits of the WLBT case is still before the Commission, 
its early contribution to the law of “standing” paved the way for fur
ther citizen participation in Commission proceedings.35

The essential point, however, is that the FCC’s initial, instinctive re
action was to oppose, not encourage, greater citizen participation in its 
proceedings, and that it took a forceful judicial opinion to preserve this 
valuable right. This bias against citizen-initiated criticisms of the broad
casting industry has remained within the structure, procedures, and pre
disposition of the Commission.

Since the JVLBT decision, the doors have been opened to greater 
citizen participation in the affairs of the broadcast media, but only 
slightly. In Media, Pennsylvania, for example, 19 local civic and relig
ious organizations protested radio station WXUR's alleged presentation 
of masses of right-wing political programming. They obtained a hearing 
in their hometown, conducted by the FCC.36 An Ohio Retail Clerks 
Union unsuccessfully petitioned the FCC to deny the license of a radio 
station which had refused to broadcast advertisements financed by the

•f 
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union advocating the boycott of a local department store, while at the 
same time accepting commercials urging listeners to shop at that same 
store.37 In Los Angeles, a group of businessmen have challenged the 
renewal of the license for television station KHJ alleging that it provides 
inadequate local service.38 In Chicago, a group of good music enthu
siasts, The Citizens Committee to Save WFMT-FM, obtained a hearing 
in an attempt to prevent the Chicago Tribune from acquiring the most 
popular classical music station in the area.39 Significantly, this was an
other case in which the FCC denied a hearing to petitioners, only to be 
reversed by the United States Court of Appeals for the District of Co
lumbia Circuit.40 Two local citizens in Salt Lake City petitioned the 
Commission to deny the license renewal of television station KSL, 
owned and operated by the Mormon Church.41 Again, the petition was 
denied without a hearing, and the “standing” of petitioners to appear 
before this agency was questioned.42 Denial was in part based on peti
tioners’ failure to comply with the FCC’s rule requiring typewritten, 
double-spaced pleadings.43

37WFMJ Broadcasting Co., 14 F.C.C.2d 423, 426, 13 P & F Radio Reg. 2d 1226, 1228 
(1968) (Johnson, concurring in part and dissenting in part). The Commission was sub
sequently reversed. Retail Store Employees Union v. FCC, 435 F.2d 248 (D.C. Cir. 1970).

38 See RKO General, Inc., 5 F.C.C.2d 517, 517-20, 8 P & F Radio Reg. 2d 957, 959-62 
(1966).

39 Gale Broadcasting Co., 21 F.C.C.2d 406, 15 P & F Radio Reg. 2d 337, 341 (1969).
40 Joseph v. FCC, 131 U.S. App. D.C. 207, 404 F.2d 207 (1968). The assignment had 

been approved without a hearing or opinion and after receipt of petitioner’s morion for 
a hearing, but before that motion had been brought to the Commission’s attention. Id. 
at 208-09, 404 F.2d at 208-09. The court treated petitioner’s motion, considered after 
the approval as a motion to reconsider. Id. at 210, 404 F.2d at 210. The court reversed 
for a fuller consideration of all public interest issues. Id. at 21 1-12. 404 F.2d at 211-12.

41 KSL, Inc., 16 F.C.C.2d. 340, 15 P & F Radio Reg. 2d 458 (1969); see Hale v. FCC. 
138 U.S. App. D.C. 125, 425 F.2d 556 (D.C. Cir. 1970).

42 16 F.C.C.2d at 344, 15 P & F Radio Reg. 2d at 465. The Commission failed to reach 
the issue of standing because of its holding on the merits. Id. The petition for recon
sideration was dismissed: “fWlhile complaints from the listening public arc always 
welcome and will receive careful consideration, fairness and the proper discharge of 
our responsibilities require that action on those complaints meet the standard laid down 
by Congress in the Communications Act—that there he substantial and material ques
tions of fact or issues going to the public interest, before we design? u a licensee’s appli
cation for hearing.” Id. at 345, 15 P & F Radio Reg. 2d at 464. In dissent, I attempted 
to show the magnitude of the public interest questions raised and the necessity for 
dispelling all doubts about petitioners standing to raise them. Id. at 346 50, 15 P & F 
Radio Reg. 2d at 465-69.

43 See id., at 350 & n.2, 15 P & F Radio Reg. 2d at 469 & n.2 (Johnson, dissenting).

That citizen access through less rigid standing requirements has an 
impact upon regulatory processes is demonstrated in the recent WHDH 
case. A group of Boston businessmen and professors filed a competing 
application for the three-year privilege to operate a television station 
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on Channel Five.44 A few months later, the Commission ruled in their 
favor.45 For the first time in its history, the Commission took seriously 
the documented claims of local citizens maintaining that they could 
better operate a television station in the “public interest.” 46

44 WHDH, Inc., 16 F.C.C.2d 1, 15 P & F Radio Reg. 2d 411 (1969). See generally 
Jaffe. WHDH: The FCC and Broadcasting License Renewals, 82 Harv. L. Rev. 1693 
(1969).

45 16 F.C.C.2d at 4, 19, 15 P & F Radio Reg. 2d at 418, 434.
46 Id. at 8-20, 15 P & F Radio Reg. 2d at 423-34.
47 See Hearings on S. 2004 Before the Communications Subcomm. of the Senate 

Comrm. on Commerce, 91st Cong., 1st Sess. (1969). For a debate on the merits of the 
bill, see Jaffe, We Need the Pastore Bill, New Republic, Dec. 6, 1969. at 14; Johnson, 
No, We Don't, New Republic, Dec. 6, 1969, ar 16.

48 Lvdon, F.C.C. License Renewals: A Policy Emerges, N.Y. Times, April 27, 1969, at 
72. col. 3.

49 40 Television Digest. Inc., Television Factbook 59a (71). Of the 7,622 radio and 
television stations listed as on the air in 1969. there were 677 commercial television, 185 
educational television, 4.292 AM radio, and 2.-168 F.M radio stations. Id.

50 Cf. Subcomm, on Administrative Practice and Procedure, supra note 29, at 19.

This decision, and the broadcasting industry’s subsequent expressions 
of outrage, caused the introduction of legislation in Congress designed to 
establish a presumption that a licensee is operating in the public interest 
unless proven otherwise.47 If this bill had become law, the FCC would 
have been barred from ever considering competing applications for exist
ing television stations until it first had determined that the existing 
licensee was unfit. One writer drew an analogy between the proposed 
legislation and an election law providing that “no one could run for 
public office until the incumbent had been impeached.” 48 The legisla
tion eventually was headed off by the Commission, which issued a 
policy statement guaranteeing to the broadcasters automatic renewal 
unless competing applicants could demonstrate that the licensee failed 
to render “substantial” service, a far higher standard of proof than the 
1934 Communications Act contemplated.

Arrayed against these few examples of citizen involvement are the 
vast number of Commission acts each year which merely rubber-stamp 
the requests of broadcasters. Approximately 7,600 broadcast station 
licenses in the United States are renewed every three years49 and in 
virtually every case there is no effective citizen participation. The prob
lem is not unique to license renewals. The Commission has jurisdiction 
over the nation’s entire common carrier services, dominated by Ameri
can Telephone and Telegraph Company and the Bell System; yet 
citizens’ groups rarely, if ever, participate in the Commission’s almost 
daily decisions regarding the telephone company and affecting millions 
of phone users.50 The list goes on—CATV, satellites, land mobile radio 
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services, educational television, and so forth—and yet there is effective 
citizen participation in only the barest fraction of these proceedings. 
Predictably, this one-sidedness of representation seriously inhibits the 
Commission’s ability to adequately regulate the communications indus
tries. Beset by a lack of funds, a too-often lethargic Commission ma
jority, and under the influence of aggressive and highly skilled commer
cial advocacy, the FCC staff often is unable to carry out its mandate 
to protect the “public interest.”

Failure to Encourage. In addition to a narrow view of stand
ing, the Commission has done little to encourage intelligent citizen par
ticipation. In September 1970, the FCC refused to approve an agree
ment that would have allowed a television station, KTAL-TV in Tex
arkana, Texas, to reimburse the United Church of Christ for expenses 
the church had incurred in helping Negroes oppose the station’s license 
renewal.51 The Church had dropped the costly fight after the station 
had promised to improve black hiring and programming.52 If the Com
mission had chosen instead to approve the $15,000 reimbursement, it 
could have set a powerful precedent, encouraging local public-interest 
groups to fight as private attorneys general in forcing stations to do what 
the FCC is unable or unwilling to do: upgrade their performance.

51 KCMC, Inc., 25 F.C.C.2d 603, 605, 20 P & F Radio Reg. 2d 267, 269 (1970).
52 See KCMC, Inc., 19 F.C.C.2d 109, 16 P & F Radio Reg. 2d 1967 (1969).

See Administrative Procedure Act § 5(a), 5 U.S.C. § 1004(a) (1964).

Public Ignorance of Agency Action. The agency’s failure to
publicize sufficiently its proceedings and generally to inform the public 
of its actions and of citizen rights in those actions further contributes 
to the problem. In “adjudicative” cases, all known parties in interest 
are notified,53 but this does not include representatives of the public at 
large. In “rulemaking” proceedings, the public rarely learns of the pro
posals. Virtually all the Commission does to notify the general public of 
its regulatory powers is to distribute “Public Notices” of its decisions 
and proposed rulemaking proceedings, often framed in impenetrable 
legal jargon. The Commission then relies upon communication lawyers, 
the trade press, and the Federal Register to bring the information to 
the public’s attention. Thus, many groups substantially affected by the 
Commission’s decisions never learn of its proposals, nor of the fact that 
they might participate.

Certainly the Commission owes the public more than a twice-daily 
pile of public notices stacked on a table in an obscure Washington office 
building. It could at least require licensees to broadcast regular spot 
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announcements in prime time alerting listeners and viewers that its 
license is up for renewal and how citizens can effectively exercise their 
rights in the renewal process.54

54 This idea has been most actively advanced by John Banzhaf and some of his stu
dents at George Washington University Law School. On-Air Lessons in Broadcast 
Reform?, Broadcasting, Jan. 11, 1971, at 23.

55 The details of this incident are to be found in the public papers of the Federal Com
munications Commission, Washington, D.C. See Applicant WGN Continental FM 
Companv’s Proposed Findings of Fact, at 15. Assignment of WFMT-FM, Chicago 
Ill . FCC Docket No. 18,417, vol. 3 (1969). For earlier background on the development 
of the “Citizens Committee to Save WFMT-FM,” see Joseph v. FCC, 131 U.S. App. 
D.C. 207, 212, 404 F.2d 207, 212 (1968).

56 WGN’s Proposed Findings of Fact, supra note 55, at 16.
57 Id. at 15. Eventually, however, the Chicago citizens’ committee did triumph. The 

Citizens Committee to Save WFMT subsequently obtained legal counsel, who success
fully defended listener rights in the matter. On Oct. 9, 1969, officials of the Chicago 
Tribune Co. announced that WFMT would be donated to a Chicago charity, Chicago 
Educational Television Association, in order to promote educational broadcasting in 
the public interest. Application for Assignment of FM Station WFMT, 21 F.C.C.2d 
401, 402; 18 P & F Radio Reg. 2d 434, 435 (1970).

Complex Rules and Ineffective Counsel. Competent representa
tion is vital to a person seeking to maintain a free flow of consumer 
communication, perhaps equally as vital as to the defendant in most 
criminal cases. This is in large part due to the complex rules and pro
cedures which lawyers have evolved and thereby profited from.

The fast growing body of communications law is quickly achieving an 
intricacy comparable to that involved in legal specialties like criminal 
procedure and tax law. Citizens’ groups have difficulty even obtaining 
the “standing” to appear before the Commission and to participate in 
its decisionmaking process, and when they do appear they often find it 
impossible to obtain counsel fully conversant with the technicalities of 
communications law. The Citizens Committee to Save WFMT-FM, for 
example, could not produce an attorney on the first morning of their 
Chicago hearing.55 56 Despite a motion for postponement during which 
supplemental material could have been submitted, or, in the alternative, 
to keep the record open for an additional 30 days, the hearing examiner 
ordered that the hearing proceed.50 One of the citizen members of the 
committee had to handle himself as best he could, without any prepara
tion or legal experience.57

Inadequate Investigatory Facilities. The lack of effective citi
zen participation is only part of the reason for the agency’s failure to 
handle problems and complaints in a way that produces results. Inside 
the Commission, the few available investigative personnel are limited 
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by inadequate funding and a failure of direction from the top levels in 
the Commission.

The steadily increasing number of broadcasting stations, the expan
sion of the areas of the Commission’s regulatory responsibilities, and the 
public’s growing awareness of its right to complain to the Commission 
about broadcaster performance all have combined to impose a heavy 
and increasing workload on all the operating bureaus of the Commission. 
Thus, complaints are often ignored or given unhelpful and discouraging 
boilerplate replies, and the number of actions decided in favor of the 
complainant are noticeably few.

The problem is especially acute at the Complaints and Compliance 
Division of the Broadcast Bureau, whose present workload is approxi
mately six times greater than that handled a few years ago by a division 
with a somewhat larger staff than at present.58 Under these conditions, 
the Commission has been able to investigate only 40 to 50 stations 
annually out of the 7,500 in operation.59 Of the investigations actually 
carried out, many have been so limited in time and scope, because of 
lack of personnel and travel funds, that information sufficient to decide 
whether to designate a licensee for a revocation or renewal hearing often 
could not be developed.60

58 Federal Communications Comm’n, Budget Estimates, Fiscal Year 1972, at 21 
(Jan. 1971).

59 Id.
60 Id.
61 Cigarette Advertising, 9 F.C.C.2d 921, 949, 11 P & F Radio Reg. 2d 1901, 1937 (1967). 

The rule was adopted at the request of Action on Smoking and Health (ASH), which 
is directed by Professor Banzhaf of George Washington University Law School. Id. ar 
922, 11 P & F Radio Reg. 2d at 1905.

62 John Banzhaf, like Ralph Nader, has done such an impressive job on behalf of the 
public interest that even the establishment idolizes his rigorous individualism. Page, 
The Law Professor Behind ASH, SOUP, PUMP, and CRASH, N.Y. Times, Aug. 23, 
1970, § 6 (Magazine), at 32, 40; Roper, The Man Behind the Ban on Cigarette Commer
cials, Reader’s Digest, Mar. 1971, ar 213.

The 1967 cigarette advertising rule further demonstrates inadequacy 
of investigatory facilities. In response to a rather extraordinary citizen
complaint, the Commission ruled that stations presenting cigarette ad
vertising also had to present material on the hazards of smoking.61 
Enforcement of that ruling has depended not on the Commission but 
almost entirely upon the watchfulness, the complaints, and the con
tinuing work of Professor John Banzhaf, the sole original petitioner. 
Fortunately, Professor Banzhaf is no ordinary citizen. He is a highly 
qualified lawyer, well equipped to defend his rights and the rights of 
other citizens.62
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THE SUBGOVERNMENT PHENOMENON

Policymaking by agencies is dominated by the so-called subgovern
ment, a coalescence of lobbyists, specialty lawyers, trade associations, 
trade press, congressional subcommittee staff-members, and commission 
personnel who cluster around each of the regulated industries. Political 
scientists have focused scant attention on this phenomenon and its ability 
to conduct the public’s business, largelv beyond the public’s view. 
Yet, it has become a major fixture of our commission form of decision-

I he problem likely does not involve sinister collaboration to under
mine the effectiveness of regulatory control, but is instead much more 
subtle. As James Landis put it in his report to President Kennedy: “[I]t 
is the daily machine-gun-like impact on both agency and its staff of 
industry representatives that makes for industry orientation on the part 
of many honest and capable agency members, as well as agency staffs.” 63

fi3 J. Landis, Report, supra note 28, at 7!.
Communications Act of 1934, § 2(a), 47 U.S.C. § 152(a) (1964).

The Federal Communications Commission has jurisdiction over the 
nation’s entire radio and television system. Its jurisdiction also covers 
interstate communication common carrier services, communication satel
lites, land mobile radio services, educational broadcasting, and numerous 
other areas.64 Each of these immensely powerful enterprises has millions 
vf dollars to spend in preserving and extending its corporate power, 
enough to purchase the best Wall Street or Washington lawyers, skilled 
in the art of persuasion and familiar with the intricacies of administrative 
practice, to present their briefs before the Commission. This money can 
also buy elaborate public relations programs—brochures, pamphlets, 
slick magazines, and advertisements in newspapers and on television—to 
promote the basic idea that corporations are innovative, prosperous, in
terested in the well-being of the American citizen, and, above all, 
benevolent.

Each day, rhe Commission receives pounds of briefs, pleadings, let
ters, and petitions from broadcasting and other regulated industries. 
Each day lobbyists, broadcasters, industry representatives and attorneys 
talk informally with staff members and commissioners about the “prob
lems” of their industry. And, each day, the Commission churns our 
innumerable memoranda, orders, decisions, letters and rulemaking pro
posals which in effect preserve the status quo and the profitable sta
bility of the industries involved.

This subgovernment grows around any specialized private interest
government relationship which exists over a long period of time. It is 
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self-perpetuating and endures unaffected by tides of public opinion and 
efforts for reform. In the case of broadcasting, it includes the networks 
and multiple station owners, the Federal Communications Bar Associ
ation, Broadcasting magazine, the National Association of Broadcasters, 
the communication law firms, and the industry-hired public relations and 
management consultant firms. It also includes the permanent government 
staff—regulatory, executive and congressional—which is concerned with 
day-to-day activities of the broadcasting industry. People in this sub
government typically spend their lives moving from one organization 
to another within it. Those who pursue the course of protecting the 
public interest are rarely admitted.

For those who attempt to challenge the subgovernment, there is 
little toleration. There is an iron fist reaction every time the public 
shows even the most pathetic willingness to do battle. General Motors’ 
alleged harassment of Ralph Nader and their incursions into his per
sonal life are classic examples.65 Indeed, most public interest groups have 
been harassed in one way or another. Consider, for example, the recent 
1RS attempt to challenge the activities of these organizations by threat
ening the loss of valuable tax advantages.66

65 General Motors has paid Mr. Nader $425,000 in settlement of his invasion-of-privacy 
suit that followed a company investigation of his private life. Nader v. General Motors 
Corp., 25 N.Y.2d 560, 255 N.E.2d 765, 307 N.Y.S.2d 647 (1970); Greer, Nader Gets 
$425,000 In Suit Against GM, Washington Post, Aug. 14, 1970, § A, at 1, col. 1. Where
upon Mr. Nader invested the proceeds in more consumer crusading. Empire of the 
Consumer Crusader Blossoms, Bringing [Him] New Challenges and Problems, Wall 
Street Journal, Nov. 19, 1970, at 40, col. 1.

66 Mintz, 1RS Holds Up on Public Interest Cases, Washington Post, Oct. 16, 1970, 
§ A, at 3, col. 1. See also 116 Cong. Rec. 10126 (daily ed. Oct. 14, 1970) (remarks of 
Rep. Dingcll).

67 Bright Side, Broadcasting, June 2, 1969, at 88.

Lobbyists and the trade press expend great sums of money for lobby
ing and entertaining in Washington and devote substantial amounts of 
time to persuading congressmen, commissioners, and staff members of 
the rightness of their cause. Broadcasting editorialized that with ever- 
increasing profits broadcasters “might even be able to afford the monu
mental efforts needed to fend off the onslaughts mounted against them 
in Congress and at the FCC and other governmental levels.” 67 Yet, in 
the face of all this, the American public remains without representation 
before the Commission, without information necessary to alert it to its 
rights, without knowledge as to how to proceed, without awareness, in
deed, that it has rights. In sum, the public is silent, unheard, unseen.

Some hold out the hope that the staff of the Commission will represent 
these silent citizens. This is simply not realistic. Although much of the 
staff is loyal, dedicated, and experienced, the adversary process which 
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operates in our courts simply does not meaningfully exist in many FCC 
proceedings, and the staff is deluged with only one point of view.

Reinforcing the subgovernmental relationship is the so-called “de
ferred bribe.” 68 Year after year, regulatory commissioners and staff 
leave their posts and go to work for the very industries they were sup
posed to be regulating. The agency is a well-known training ground 
for industry personnel, a graduate school for the regulatory subgovern
ment. Many young lawyers, for example, plan to work for the FCC 
for a few years and then move to higher paying jobs in the communi
cations bar of Washington. They are naturally careful not to alienate 
the broadcasters during their stay at the Commission, lest they jeopardize 
their chances of future employment. Once they are firmly ensconced 
in private practice, thev keep in touch with friends at the Commission 
and, through them, with Commission policies, trends, and views. In 
parr, this phenomenon is a natural result of the communications indus
tries’ ability to offer higher salaries to reallv outstanding staff members. 
But it is at least equally the result of rather depressing working condi
tions for young staff members, whose creative efforts are often squelched 
by entrenched section heads and bureau chiefs and by the agency’s gen
eral lack of the will to play a positive regulatory role. At the same time, 
many of the staff, before coming to the Commission, worked for the 
very communications industries they now regulate.

'' I he origin of the phrase is unknown. Ralph Nader is often credited with coining it.

It is thus typical of subgovernments that they tend to be populated 
by friends, former colleagues, and relatives, many of whom have 
worked for two or more of the components of the subgovernment. This 
incestuous relationship cannot help but work against effective repre
sentation of the public by those subgovernment members who happen 
at anv given time to be working for the FCC.

the failure to plan policy

Decisions at the independent commissions tend to be made ad hoc 
rather than as an implementation of a conscious, well-developed policy. 
This results from a lack of strong central planning bodies and from the 
staff’s preoccupation with operational responsibilities of a day-to-day 
nature. At the FCC, for example, there is little inclination to see policy 
planning as the major, or even an important, agency function. Conse
quently, it is the last activity initiated and the first dropped. It is not that 
the FCC does the policy planning job poorly; it does not do it at all. 
The problem is an especially serious one at the FCC since policy plan
ning is, in a very real sense, its raison d'etre.
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From the Hoover Task Force of 194969 to the present, reports, pro
fessors, congressmen, commissioners, and judges have noted this prob
lem with dismay.70 Dean Landis characterized the FCC as a “somewhat 
extra-ordinary spectacle. ... [TJhe Commission has drifted, vacillated 
and stalled in almost every major area. It seems incapable of policy 
planning, of disposing within a reasonable period of time the business 
Defore it, of fashioning procedures that are effective to deal with its 
problems.” 71 Clay T. Whitehead, director of the new Office of Tele
communications Policy, echoes the same sharp criticism of the Commis
sion.72 He finds the agency a “vague” arbiter of public communications 
and has called for a re-examination of national policy toward communi
cations and commercial broadcasting.73 In fact, the rapid growth of the 
OTP’s jurisdiction in part has been due to the FCC’s failure to fulfill 
its policymaking function adequately.

69 The Hoover Task Force of 1949 concluded: “[TJhe Commission has been found 
to have failed both to define its primary objectives and to make many policy determina
tions required for efficient and expeditious administration.” Comm’n on Organization 
of the Executive Branch of Government, Comm, on Independent Regulatory Comm'ns, 
Task Force Report on Regulatory Comm’ns 95 (1949).

70 Judge Henry J. Friendly of the Second Circuit, for example, wrote in 1962, dis
cussing the Commission’s license award hearings: “Such inconsistency is intolerable. 
The Commission must develop enough courage to penetrate the fog it has helped 
create .... What is essential is that the Commission do something so that a policv 
will emerge.” H. Friendly, The Federal Administrative Agencies 67, 68 (1962). Former 
FCC Chairman Rosel H. Hvde also sees a need to do more “forward planning.” Hear
ings on H.R. 9960 before a Stibcamm. of the Hotise Comm, on Apropriations, 90th Cong., 
1st Sess., pt. 1, at 1182 (1967). While he believes the Commission has “done some fore
sighted things,” he warns that these measures have “been far less than I think would be 
required ... to anticipate with reasonable provision for the development of communica
tions techniques.” Id. at 1184.

71 J. Landis, Report, supra note 28, at 53.
72 Ferretti, White House Aide Criticizes F.C.C., N.Y. Times, Dec. 17, 1970, ar 95, 

col. 1.
72 Id.

See generally C.P. Snow, Two Cultures (1959).

At the root of the problem is a failure in communication between the 
scientists and engineers, whose work and thoughts produce the available 
technology, and the lawyers, economists, and government officials who 
make decisions as to the use of that technology.74 If decisions are made 
without understanding all the ramifications of a new technology, they 
are likely to produce very harmful, and unforeseen, effects. One ex
ample is the dislocation in employment resulting from greater auto
mation. Another is the development of airplanes that fly faster and 
carry more passengers, but which also produce sonic booms, congested 
airports, and hazards to human life. Technological advances have per
mitted the production of processed food with less nutritional value.



1971] The Regulatory Ideal 887

Perhaps the classic example is provided by the automobile, both a re
markable contribution to personalized, rapid transportation and a cause 
of 50,000 deaths a year from accidents, about 80 percent of all our air 
pollution, a nation paved with billboards, and the dehumanizing com
muters’ crush.75

75 See ge77erally FI. Leavitt, Superhighway-Superhoax (1970). The author analyzes 
the distortion of our national transportation priorities and what the American automo
bile is doing to us as human beings. She details the quiet scandal in the nation’s inter
state highway system, a scandal that has cost the nation dearly in lives, air pollution, and 
lagging development of alternative modes of transportation.

76 T he Commission has now made a modest start toward establishing a policy plan
ning section. The first Planning Officer joined the Commission on March 23, 1970. 
I CC Public Notice 45,931 (March 20, 1970). The staff, which is assigned to the Office 
of rhe Chairman, now has four professionals and two secretaries.

77 In late 1966 rhe FCC launched a formal, public inquiry into computers and com
munications exploring such issues as rates and available facilities for data transmission. 
The agency is given some credit—and properly so—for taking the rather unusual step 
of initiating an inquiry prior to a formal request bv outside parties. Notice of In
quiry. Interdependence of Compurcr and Communication Services, Docket No. 16,979, 
7 F.C.C.2d 11 (1966); Supplemental Notice of Inquiry, Interdependence of Computer 
and Communication Services, 7 F.C.C.2d 19, 9 P & I Radio Rfg. 2d 1513 (1967); Report 
and Further Notice of Inquiry, Computer Use of Communications Facilities, 17 F.C.C.2d 
587, 16 P & F Radio Reg. 2d 1505 (1969); Tentative Decision and Notice of Proposed Rule 
Making. FCC No. 70-338, 18 P & F Radio Rfg. 2d 1713, 1714 (Apr. 3, 1970). See also 
Irwin, The Computer Utility, 76 Yale L.J. 1299 (1967).

Decisions of this magnitude, with all their implications, require the 
best minds and the most advanced techniques of decisionmaking. But 
very seldom do the decisionmakers have sufficient data to analyze in
telligently a difficult problem. Obsolete practices and a failure to em
ploy the most advanced techniques and technologies of managerial deci
sionmaking are coupled with the usual bureaucratic reluctance to ex
periment and innovate, and the scarcity of intelligent staff capable of 
performing the hard analysis that decisionmaking requires. Thus, at the 
FCC no top policymaker regularly uses computers as an aid to decision
making. Until recently, no office in the Commission was dedicated to 
policy planning and no groups perform full-time economic analysis, 
systems analysis, or program planning.76 Thus, out of practice and 
necessity, as well as political expediency, a limited staff turns to special 
interest groups willing to provide information and opinion. But for the 
presence of such groups, the bureaucracy might not be able to function 
at all. Such routine reliance hardly can be expected to produce regu
lation consistently in the public interest.

Nowhere is the Commission’s inability to adequately evaluate new 
technology better demonstrated than in our inquiry on computers and 
communications.77 Despite the significance of the problem and the 
complexity of the issues, the FCC does not have a central policy planning 
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staff solely concerned with the computer problem. Without this kind 
of staffing, we cannot reasonably expect the development and presen
tation of alternative policy approaches. Beyond this, our inquiry lacks a 
source of independent information with which to deal intelligently 
with the problem. We are forced to rely principally on information 
provided by special interest groups. What we need is an independent 
research organization that could provide information-gathering services, 
research, analysis, and even advocacy of public interest positions.

Significant problems also lie in the way we function as Commissioners. 
Typically, on a matter as complex as the computer inquiry, Commis
sioners have almost no independent knowledge or expertise. Since there 
is no separate policy planning function, the Commission must rely on a 
single bureau’s presentation. More often than not, that bureau, without 
instructions, works over the policy questions, the alternatives, and the 
procedures, presenting a finished package to the Commission for adop
tion or rejection. The Commissioners have only one developed option 
from which to choose, and they do not require alternative presentations. 
Nor have they staff resources to effectively challenge a bureau presen
tation, or to present alternatives. The problem is compounded by the 
fact that in all its endeavors the Commission is almost wholly dependent 
upon outside information. Independent inquiry is a function which is 
only rarely and haphazardly pursued. Critical evaluation of outside in
formation is a rarity. When the outside information conflicts, the Com
mission finds itself in a quandry, not knowing how to decide or how to 
go about deciding.

This failing is not the FCC’s alone. Although my experience has 
been limited primarily to the shipping, transportation, and communica
tions industries, I believe that government decisions affecting most other 
industries have similar deficiencies. The problem is found throughout 
public life. As Charles Schultze, former Director of the Bureau of the 
Budget, has said:

The most frustrating aspect of public life is not the inability to 
convince others of the merits of a cherished project or policv. 
Rather, it is the endless hours spent on policy discussions in which 
the irrelevant issues have not been separated from the relevant, in 
which ascertainable facts and relationships have not been investi
gated but are the subject of heated debate, in which consideration 
of alternatives is impossible because only one proposal has been 
developed, and above all, discussions in which nobilitv of aim is 
presumed to determine effectiveness of program.78

78 C. Schultze, The Politics and Economics of Public Spending 75 (1968).
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This type of government serves no one's interest, public or private. 
The heavy hand of stagnant and senseless regulation affects the business 
community as much as the general public. The interference-ridden, 
nighttime AM radio band, in which many broadcasters still seek to earn 
a respectable livelihood, stands as a blaring memorial to the thousands 
of FCC decisions which have brought us to our present chaos. The 
UHF system of the 1970’s could have been ours in the 1950’s, and the 
lives of 200 million Americans and the profit and loss statements of many 
businessmen are poorer as a result. There is no reason to believe that 
our ad hoc approach to the cable television industry will produce any 
wiser results tian it did with UHF. Until our Commission generates 
the will to formulate broad, effective policy, everyone’s interests will 
suffer.

REGULATORY DELAY

Further contributing to the inadequacies of our independent regula
tory system and inhibiting reform is a well-developed technique that 
might be called “regulatory delay.” 79 Reform movements generally 
result from crises that command public attention and concern. For 
those who wish to stem their tide, the best antedote is time. The pat
tern has become almost classic. Something happens which requires 
government action, and the matter comes to the attention of the public. 
A proceeding is undertaken or an agency created to deal with the 
question. The public believes something will be done, but accepts the 
fact that it will take time. Then pressure is applied to those who have 
been handed the job of investigation and reform. Corporate interests 
that might be adversely affected move to delay, to water down, to 
remove the overly zealous, and then, finally, to participate in the ulti
mate decisionmaking. They hope the public will forget its original 
outrage until the process is next repeated. They are generally correct.

79 Regulatory delay is a general characteristic of most administrative agencies. Dean 
Landis wrote in his 1960 report: “Inordinate delay characterizes the disposition of 
adjudicatory proceedings before substantially all our regulatory agencies.” J. Landis. 
Report, supra note 28, at 5.

80 Shayon, Choosing the Investigators. Saturday Review, Sept. 5, 1970, at 34.

The National Institutes of Mental Health panel appointed to evalu
ate the impact of television on violence in our society provides an ex
ample.80 Here was a crisis, with public awareness and concern, and 
here was an expert group to examine the problem. The panel hoped 
to have an interim report by October 1969; none was filed. Forty pro
fessionals were proposed for the panel, and the broadcast industry was 
allowed to veto whomever was unacceptable; seven were excluded, in
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eluding some of those most highly qualified.81 Of the 12 who were 
appointed, five either worked for, or were affiliated with, the networks.82 
The coordinator of research has left the project, in part because of the 
refusal by NIMH to take the project seriously or to be courageous about 
its task.83 Ironically, a significant part of the research is being done bv 
those eliminated from consideration for membership on the panel, a 
tribute no doubt to the efforts of the former coordinator of research 
to secure the best talent he could.84 There is now a question of whether 
that research will be used.

81 Id.
82 Id.
83 Id.
84 See id.
85 American Tel. & Tel. Co., 2 F.C.C.2d 871 (1965).
86 American Tel. & Tel. Co., 9 F.C.C.2d 30 (1967).
87 See Reduction for Interstate Long-Distance Calls, 21 F.C.C.2d 654, 656 (1969) (John

son, dissenting); American Tel. & Tel. Co., 20 F.C.C.2d 886, 893 (1969) (Johnson, dis
senting) .

88 See American Tel. & Tel. Co., 2 F.C.C.2d 871 (1965) ; American Tel. & Tel. Co.. 
9 F.C.C.2d 30 (1967).

89 American Tel. & Tel. Co. (Phase IB), 18 F.C.C.2d 761, 763 (1969).
90 Id.

Delay also inhibits reform at the FCC. In 1965, the Commission, 
concerned over charges of predatory pricing by the Bell System and 
conscious of the fact that no formal investigation of the company had 
been undertaken in years, began a study.85 As a result of the inquiry, 
an overall rate of return was set and a rate reduction ordered in 1967.86 
Two years later, however, Bell succeeded in persuading the Commis
sion—without a hearing—to change the rate of return to what Bell had 
wanted in 1967.87

There were four areas of inquiry in addition to rate of return. On the 
question of the appropriateness of the Bell estimate of the rate base, 
we accepted Bell’s figures, promising to get to that question later. On 
the appropriateness of its costs, including the company’s failure to use 
accelerated depreciation and its use of institutional advertising at rate
payer expense, we again deferred judgment.88 On the question of appro
priate regulatory guidelines to prevent predatory pricing by Bell, we 
simply decided that we could not decide, and started a new proceed
ing.89 And as for the problem of vertical integration—the relationship 
between Bell’s wholly-owned supplier, Western Electric, and the rest 
of the Bell System—there are now no scheduled proceedings to deal 
with the question at all.90 Such is the typical fate of consumer repre
sentation and reform.
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Proposals for Reform

W ith government agencies performing this way it is little wonder the 
people are beginning to demand new consumer protectors, private and 
governmental, to restrain the agency-corporate interest alliance. Over 
the last half year, several significant reform proposals have been put 
forward. Two are especially worthy of attention.

Philip Elman, the widely respected former Commissioner of the 
Federal Trade Commission, finds the agencies a confusing mixture of the 
investigative, judicial, and administrative processes.91 Their independ
ence from direct presidential control has worked paradoxically, Com
missioner Elman believes, to make the agencies responsive to the nar
row interests of the industries they regulate rather than to the broad 
public interest.92

91 The Regulatory Process: A Personal View, Address bv Commissioner Philip Elman, 
Federal Trade Commission, Before rhe American Bar Association, St. Louis, Mo., Aug. 
11. 1970, excerpted in Wall Street Journal. Aug. 12, 1970, at 12, col. 4; see Elman, Ad
ministrative Reform of the Federal Trade Ccmmnssion, 59 Geo. L.J. 777 (1971).

92 I Iman Address, supra note 91, at 12, col. 5.
93 Id. Mr. Flman believes that, broadly speaking, “fglovcrnment regulation is neces

sary and justified only when it serves the public interest, not the special interests of 
private groups or industries.’’ Id. at 12, col. 4. While he thinks that short-term govern
ment assistance to infant industries may be appropriate, “we should not go on sheltering 
them forever in the guise of protective regulation.” Id.

His message is echoed in a recent opinion of the U.S. Court of Appeals for the Dis
trict of Columbia Circuit: “Ignoring rhe general public’s interest in order to better serve 
the carriers is not the proper response to the difficulties supposedly created by an out
dated or unwieldy statutory’ procedure. After all, there is more to rate-making than 
providing carriers with sufficient revenue to meet their obligations to their creditors and 
to their stockholders.” Moss v. CAB, — U.S. App. D.C. — 430 F.2d 891, 901 (1970).

91 I Iman address, supra note 91. at 12, col. 6.
95/J.
96 Id.

To make the agencies function in the public interest, Mr. Elman 
urges more than a modest reorganization. He has “come to the view 
that the chronic unresponsiveness and basic deficiencies in agency per
formance arc largely rooted in its organic structure and will not be 
cured by minor or transient personnel or procedural improvements . . . . 
It is time for radical structural reform.*'93 Commissioner Elman would 
replace the cumbersome commission structure with a single administra
tive head and delegate all judicial powers to an administrative court.94 
Mr. Elman, however, warns that such reforms will fail “unless radical 
changes in the climate of our government and the political process” 95 
are brought about, noting the need to “institutionalize the means where
by the public may be aware of, and participate in, political and gov
ernmental processes that effect the quality of our lives.” 96
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Some of Commissioner Elman’s suggestions are in accord with a report 
by the President’s Advisory Council on Executive Organization, headed 
by Litton Industries’ President Roy L. Ash.97 Before the Ash report’s 
release, Business Week called it a “dramatic set of proposals” for re
organization which suggest that in most cases “the commission form of 
government should be done away with altogether.”98 Multiheaded 
commissions, the Ash report concluded, are slow to agree on decisions, 
prone to bog down in their own judicial procedures, and glacial in 
adapting to change. A major Ash proposal is to merge the ICC, CAB, 
and Maritime Commission into a single transportation regulatory agency 
headed by a single executive.99 Except for the FCC, the other commis
sions would be restyled similarly.100 Following the Elman argument, 
the Ash Council would transfer the agencies’ judicial functions to a new 
administrative court.101

97 See President’s Advisory Council on Executive Organization, A New Regulatory 
Framework, Report on Selected Independent Regulatory Agencies (1971).

98 Nixon Sends Up the Ash Balloon, Business Week, Aug. 29, 1970, at 24.
99 President’s Advisory Council, supra note 97, at 61-85.
100 id. at 5-6, 25. The FCC would be left with at least five Commissioners, the feeling 

apparently being that it is not healthy for a democratic society to concentrate com
munications power in the hands of a sole administrator. Communications as a political 
tool is an issue I have explored elsewhere. “Government By Television: Case Study, 
Perspectives and Proposals,” Address by Commissioner Nicholas Johnson Before the 
Intern’l Ass’n of Political Consultants Third Annual World Conference, London, Eng
land, Dec. 14, 1970; see Lydon, “Government by TV” Charged by Johnson of F.C.C., 
N.Y. Times, Dec. 14, 1970, at 79, col. 1.

President’s Advisory Council, supra note 97, at 53.
102 The council is heavy on business representatives and noticeably lacks any adminis

trative law experts or any well-known consumer advocates. In addition to Ash, rhe 
council includes: former Texas Governor John B. Connally, now the Secretary of the 
Treasury; Frederick R. Kappel, chairman of the executive committee of American 
Telephone & Telegraph Co.; Richard M. Paget, president of Cresap, McCormick & 
Paget, a management consulting firm; Walter N. Thayer, president of Whitney Com
munications Corp.; and George P. Baker, former dean of the Harvard Graduate School 
of Business xA.dministration. Mr. Baker did not participate in the regulatory reform 
studies, since he serves on many boards of companies involved in the regulatory process. 
Nixon Sends Up Ash Balloon, supra note 98, at 25.

Consumers must be wary. Under twin veils of “revitalization” and 
“reformation,” the Ash Council appears to be quietly burying what 
little hope of vigilance remains for the lowly consumer in the regulatory 
process. Perhaps this judgment is too hasty. Nevertheless, from what 
little has surfaced, the Ash proposals appear noticeably devoid of any 
strong sentiments toward the current plight of the American consumer, 
no well known consumer advocates having participated on the panel.102 
As one columnist pointed out, “The council is headed by Roy Ash, 
president of Litton Industries—one of the corporations, incidentally, that 
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doesn’t like to be regulated.” 103 While the agencies surely need reform
ing, the columnist went on to say, “the public had better keep a watch
ful eve to make sure the fox doesn’t redesign the chicken coop.” 104

Anderson, Nixon Bent on Regulator Overhaul, Washington Post, Sept. 12, 1970, 
§ C, at 13, col. 5.

104 Id. Mr. Anderson believes that the overhaul would produce a “timid hierarchy 
of reluctant regulators.” Id. He notes that the “special interests simply don’t like to be 
regulated, and in return for their campaign contributions, Mr. Nixon sympathized with 
them in 1968. He wrote a private letter to stockbrokers, delivered a campaign pitch to 
oilmen and gave personal assurances to other business tycoons that he would end ‘gov
ernment by harassment.’” Id. See also Williams. Fifty Years of the Law of the Federal 
Administrative Agencies—And Beyond. 29 Fro. B.J. 267, 278-79 (1970). Professor Wil
liams, an administrative law expert, concludes that the Ash and Elman proposals will 
have minimum impact. He believes that “the administrative agencies as we know 
them” will continue to operate pretty much as they are now constituted. Id. at 278.

105 Former FCC Commissioner Kenneth Cox, who finished his term on Sept. 1, 1970, 
said: “I don’t believe there’s any need for substantial reorganization of the FCC. It 
would kill a single man trying to do the things we do.” Block, What It's Like Inside 
the FCC, Tei f.phony, Sept. 5, 1970, at 56, 60.

A New Fidelity to Established Forms

1 propose a rather different approach to the task of reform. This 
approach would not shuffle the bureaucratic organization charts into 
new forms with the same old hands in charge,105 would not abolish the 
commissions, and would not assign their tasks to the already overbur
dened court system. When lawmaking is needed there is no known 
substitute for a strong commission properly imbued with a firm legis
lative mandate and vigorous powers to prosecute, legislate, and judge. 
Regulatory experience at the National Labor Relations Board, and to 
a lesser extent at the Securities and Exchange Commission, bears this 
out.

Improvement is needed, but the remedies are not those that are 
so often discussed. There is nothing wrong with the regulatory theory 
at bottom, just as there is nothing wrong with democracy itself in 
theory. What democracy needs is nothing more than activation: re
apportionment, voter registration, and informed citizen discussion. Like
wise. what the regulatory agencies most need is not so much new theory 
as new fidelity to established forms. First, the commissions need more 
independence. Second, stronger public-interest advocates are needed, 
and they must have fair opportunity to participate in regulatory deci
sionmaking. Third, the agencies’ fundamental capacity to plan, inno
vate, and administer must be recast. Finally, agencies must be subjected 
to closer scrutiny by the press, the judiciary, and the legislature. Reform 
directed toward the fulfillment of these needs will begin to develop 
true participatory democracy in our commissions.
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GREATER INDEPENDENCE

The original theory behind the “headless fourth branch” was to 
endow the commissions with sufficient independence to allow them to 
successfully pursue the public interest.106 We have lost sight of this 
original goal of independence. In 1969, the ABA report on the Federal 
Trade Commission noted that one of the qualities the commission needed 
most was “sufficient strength and independence” to resist pressures from 
Congress, the Executive Branch, or the business community that “tend 
to cripple effective performance.” 107 In theory there is independence, 
but it does not exist in reality. On Capitol Hill, Sam Rayburn’s admoni
tion to young Congressmen, “To get along, go along,” has long been 
the watchword for success and this is doubly true of the so-called “inde
pendent” regulatory agencies.108

106 See L. Jaffe, Judicial Control of Administrative Action 28-86 (1965).
107 American Bar Ass’n Comm’n to Study the Federal Trade Commission, Report 

35 (1969).
108 See Ass’n of the Bar of the City of New York Special Comm, on Congressional 

Ethics, Congress and the Public Trust 141-42 (1970). The recent disciplining of 
Representative Sam Steiger, for remarking on a network radio show that lie had seen 
some of his fellow representatives “drunk during the day” shows the vitality of the 
precept. N.Y. Times, Feb. 6, 1968, at 25, col. 3.

109 Lydon, Administration Is Stressing Political Loyalty for Jobs, N.Y. Times, Sept. 9, 
1970, at 30, col. 3.

no The Administration also stresses industry loyalty more than consumer loyalty in 
FCC matters. J.W. Roberts of Time-Life Broadcast in Washington and president of 
the Radio and Television News Directors Association, reports on a luncheon conver
sation he had with Herbert G. Klein, Director of Communications for the Nixon 
Administration: “Klein maintained that the real way to determine the Nixon Admin
istration’s attitude toward broadcasters is from its appointments to the Federal Com
munications Commission, not through its speeches. And he posed the question—aren't 
the two Nixon Administration appointees good men, from the industry point of view?” 
Roberts, President's Message, RTNDA Bulletin, Jan. 1970, at 2.

Hl One respected independent observer refers to him as the “outstanding regulator.” 
M. Mayer, The Lawyers 345 (1966). In the words of a Washington lawyer, “Ken Cox 
lacks one of the fundamental things in our society: He isn’t a complete man; he isn’t 
greedy.” Id. at 345-46.

For a sample of Commissioner Cox’s high standards of scholarship, see his review of 
the FCC’s work and regulation through the 1960’s. Cox, The Federal Connmmications 
Commission, 11 B.C. Ind. & Com. L. Rev. 595 (1970).

There is substantial question whether personnel dedicated to serving 
the public interest are welcome at the FCC—or elsewhere in Washington 
for that matter. The current administration strengthens this doubt with 
its unusual boast that the hallmark of its appointment policy is “politi
cal emphasis,” 109 perhaps at the expense of expertise, independence, and 
diversity of views.110 For example, Commissioner Kenneth A. Cox’s term 
at the FCC expired on June 30, 1970. Despite his being one of the 
ablest, fairest men ever to serve on the Commission,111 no one expected 
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that he would be reappointed. Commissioner Cox was not reappointed 
because he refused to follow the industry line in his opinions and votes 
at the Commission, subjecting himself to unending trade press attacks. 
It is a President’s prerogative to appoint whom he wishes to a regulatory 
agency, but for an agency whic a must perform in a nonpartisan way 
in the heart of the political process, it is distressing that partisanship 
enters into the appointment of its members. President Lyndon Johnson 
had no difficulty in reappointing Republicans to the Commission, in 
fact naming a Republican chairman, Rosel H. Hyde.112 But good public 
service is apparently not to be rewarded in Commissioner Cox’s case. 
And so the message goes out: If you want to stay in your job, or move 
ahead, don’t cross strong vested interests.

H2 Rosel Hyde, an Idaho Republican, was nominated in the first instance as a Repub
lican member of the Commission by President Truman in 1946. He was renominated 
by President Truman in 1952 and renominated bv President Eisenhower in 1959. Presi
dent Johnson named Mr. Hyde Chairman of the FCC on June 18, 1966. See Hearings 
on Sundry 'Nominations Before the Senate Comm. on Commerce, 89th Cong., 2d Sess. 
13 (1966); 112 Cong. Rf.c. 13,617 (1966) (remarks of Senator Bennett) (nomination);
112 Cong. Rec. 14,417 (1966) (confirmation).

D3 See Sketches of Federal Communications Commissioners, 1 National Journal 236 
(1969).

114 Aug, Burch-Wells Likely to Shift Delicate FCC Balance, [Washington] Sunday 
Star, Dec. 7, 1969, § B, at 6, col. 1.

us Commissioner Wells brings to the FCC more than 30 years of experience in 
broadcasting. From 1961 until he was appointed to the FCC, Commissioner Wells was 
general manager of the Harris Radio Group which has interests in Kansas, Iowa, Illi
nois. and Colorado. See Sketches of Federal Communications Commissioners, supra note 
113.

116 Drew, Dean Burch Watches Television, Washington Monthly, May 1970, at 
69, 73. Mr. Wells has said that he doesn’t know how one “can separate the interests 
of the citizens and the interests of the broadcasters.” Id.

Even more revealing are President Nixon’s first two appointments to 
the Commission. Chairman Dean Burch, his first appointment, ran 
Barry Goldwater’s 1964 campaign for the presidency and later became 
Chairman of the Republican National Committee.113 The press reported 
that “Burch’s appointment was hailed by broadcasters who were seeking 
a chairman to protect their interest as businessmen.” 114 Robert Wells, 
Nixon’s other appointment, was a lifetime broadcast owner active in 
the National Association of Broadcasters, the largest lobby organization 
representing broadcasters.115 Wells, who is reported to have political 
ambitions in his home state of Kansas, makes no secret of his support 
for the industry he is charged with regulating, acknowledging that his 
views on broadcasting were formed by his participation in the business. 
In his view, whatever is best for the industry is best for the general 
public.116
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Much could be done to restore the independence of our agencies. 
A prestigious citizens’ committee, like Common Cause or any alliance of 
national citizens’ action groups, could keep and publicize lists of recom
mended commissioners for the various regulatory agencies, much in the 
way the organized bar now screens judicial appointments for the Presi
dent and Congress. Commissioners selected after such screening would 
be more responsive to, and representative of, the broader public; the 
commissions then would be representative enough to include black 
commissioners, female commissioners, academicians, the poor, youth, and 
the numerous other elements of contemporary society that are now 
wholly shut out of the regulatory process.

On another level, it is clear that staff improvements could contribute 
greatly to strengthening commission independence. In general, en
trenched bureau chiefs and agency co-ordinators dominate decision
making at the FCC and, I suspect, at the other agencies as well. There 
is a positive, although understandable, disinclination on the part of 
agency staff to present alternatives to commissioners for their consid
eration. On those rare occasions when the staff is unable to work out 
their own compromises on important questions before presentation to 
commissioners, the resulting staff disagreement is discouraged. It 
should not be. The staff should be allowed the formulation of alternative 
and dissenting views so commissioners have the full panopoly of options 
open to them when they determine major issues.

Giving commissioners salaries comparable to the captains of industry 
they are supposed to regulate, as well as adequate pensions, would con
tribute to greater independence. Many civil servants now perform in 
the agencies with one eye on their future job in the industries they are 
supposedly monitoring. Compromises are inevitable, and public interest 
is bound to suffer. Comparable salaries and adequate pensions would 
allow the President and Congress to recruit more competent regulators, 
and, in turn, bar the regulators’ return to the industries they regulate 
after a period of government service.

With the public interest so guarded, there would be no need to strip 
the agencies of their adjudicatory functions for reassignment to the 
courts. If the commissioners were truly independent, and consumer 
advocates were participating actively, in fact as well as in theory, com
missioners would be insulated from the venal influence of vested in
terests and would be free to work as true judges on behalf of the public 
interest.

GREATER CITIZEN ADVOCACY

Our regulatory process decidedly needs more strong and independent 
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public interest law firms in order that the law’s vaunted adversary 
process can be balanced in fact, instead of gruesomely dominated, as it 
now is, by the corporate positions.117 True citizen advocacy is at its best 
when it is truly independent of the political process, both in spirit and 
in funding. This to a large extent explains the effectiveness of Ralph 
Nader who accounts to no one, inside or outside government, save him
self. Although citizen advocates within government itself are necessary, 
government lawyers are more conscientious in serving the public when 
men like John Banzhaf and Ralph Nader are calling them to account. 
Such independent citizen advocacy must be cultivated.

117 “Public Interest Law” is a movement within the legal profession that ad
dresses the problem of confidence in the adversary process, a crucial ele
ment in the American way of law. The public interest may be obscured or 
poorly served if all parties cannot command competent legal representation 
in judicial and administrative proceedings affecting the environment, the 
consumer, and the economically or socially disadvantaged.

Counsel for the Public, Ford Foundation Letter, Oct. 3, 1970, at 3. See also Riley, 
Objection!, The Washingtonian, Nov. 1970, at 53; Sax, Environment in the Courtroom, 
Saturday Review, Oct. 3, 1970, at 55; Sax, The Search for Environmental Quality: The 
Role of the Courts, in The Environmental Crisis 99 (II. Helfrich ed. 1970). Derek 
Bok, the new president of Harvard University and former dean of the Harvard Law 
School, sees a dim future for public interest law firms. “Public interest law firms offer 
brighter prospects for exciting, challenging work, but the outlook is bleak for finding 
financing for more than a handful of such positions.” Bok, New Lawyers in Old Firms, 
N.Y. Times, Feb. 3, 1971, at 35, col. 3. Law firms have recently been active in working 
more public service rime into the more traditional, business-oriented practice of law. 
See Note, Structuring the Public Service Efforts of Private Law Firms, 84 IIarv. L. 
Rev. 410 (1970).

118 Senator Edward Kennedy has been a prominent proponent of this idea. See S. 
3434, 91st Cong., 2d Scss. (1970); S. 2544, 91st Cong., 1st Sess. (1969) (Public Counsel 
bills». But see Hearings on S. 3434 & S. 2544 Before the Subcomm. on Administrative 
Prat ‘ice and Procedure of the Senate Conmi. on the Judiciary, 91st Cong., 2d Scss. 19 
H970/ statement of FCC Commissioner Nicholas Johnson). For more detail on the 
proposal for an independent consumer council, see bl earings on S. 2959 Before the 
Consumer Subcomm, of the Senate Comm. on Commerce, 91st Cong., 1st Sess. (1969).
-’Branch, 7 he Ordeal of Legal Services: How Poor People Won in Court But Lost 

in OF.O, Washington Monthly, Jan. 1971. at 3. The article details what happens to 
government lawyers when they are “too c< nscientious” about serving the public interest.

Some believe that the best hope lies in the establishment of Public 
Counsel Corporations, Utility Consumer Counsels, and Consumer Affairs 
Departments within the existing governmental structure.118 I am less 
than optimistic that such groups would succeed in providing stronger 
representation for the general public. As the current plight of the 
Office of Economic Opportunity’s Legal Services Program amply 
illustrates, government lawyers are not truly independent.119 Public 
interest lawyers within the governmental structure simply would be too 
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vulnerable to the more venal influences of politics and special interests 
to represent the general public adequately.120

1201 have elsewhere proposed the “People’s Lawyers Fund.” See Johnson, The 
People's Lawyers Fund and Other Hopes, FCC Public Notice 60158, Dec. 8, 1970 (speech 
upon accepting the Second Annual Public Defender Award of the New Republic). 
In that Address, I proposed:

If there is a Senator, member of Congress, or lawyer who would like to do 
some really cost effective lawyering on behalf of the public interest, let’s 
devise a way to provide economic support for those lawyers—young and old 
—who would like to do public interest work but need some remuneration, 
however modest. Let’s call it “The People’s Lawyers Fund.” The legal 
talent that such a law or other proposal would free up would be equivalent 
in one year to hundreds or thousands of lifetimes of public interest legal 
work by the guy who drafts it.

What precedent is there for such a proposal? How about the contingent 
fee arrangement for personal injury cases? That was novel, and of question
able “ethics,” when first proposed. And yet, who would deny that for law
yers to get fees for personal injury work only as a proportion of the client’s 
award—and only if he wins—has enabled thousands of injured persons to 
receive good legal representation, and thousands of lawyers to practice per
sonal injur}'1 law, who would otherwise have been unable to do so.

Id. at 9.
121 123 U.S. App. D.C. 328, 359 F.2d 994 (1966).
122 National Broadcasting Co., 20 F.C.C.2d 58, 17 P & F Radio Reg. 2d 563 (1969).
123 Id. at 61-64, 17 P & F Radio Reg. 2d at 567-75 (Johnson, dissenting).
124 Barlow v. Collins, 397 U.S. 159 (1970); Association of Dara Processing Service 

Organizations, Inc. v. Camp, 397 U.S. 150 (1970). This liberalization was continued 
in the present term. See Arnold Tours, Inc. v. Camp, 400 U.S. 45 (1970) (section four 
of the Bank Service Corporation Act “arguably brings a competitor within the zone of 
interests protected by it”). A court, normally of course, will not decide a constitutional 
challenge unless the challenger has “standing” in the sense that he is in a position to 
demonstrate a concrete stake in the outcome of the suit and a direct impairment of his 
own rights. The concept, nevertheless, is very flexible. It has steadily developed in 

Recent decisions expanding the law of standing undoubtedly will 
provide increased access to the new consumer advocacy. Five years ago, 
the United States Court of Appeals for the District of Columbia Circuit 
broadened the law of standing in Office of Communication of United 
Church of Christ v. FCC121 to include responsible members of the listen
ing public. But the Commission, in a decision as late as 1969, ignored 
the direction of the courts and denied standing to a challenger of the 
license of a network-owned station because he was outside of the listen
ing area of the station.122 In dissent, I argued that since the Commission 
has an affirmative obligation to find that the broadcaster has served the 
public interest before renewing his license, we should not apply a for
mal law of standing to exclude any member of the public who can help 
us in our determination.123 Anticitizen attitudes are becoming increas- 
ingly anachronistic. The Supreme Court, in two recent significant stand
ing cases, has added impetus to the growing trend.124 The Court ruled 
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that vendors of data processing services have standing to challenge the 
Comptroller of the Currency’s ruling allowing national banks to make 
data processing services available to other banks and bank customers,125 126 
and that tenant farmers have standing to challenge the Secretary of Agri
culture’s regulation permitting the assignment of their upland cotton 
program benefits to their landlords in order to secure the payment of 
their cash rent.126 Mr. Justice Douglas, speaking for the majority, went 
far beyond the taxpayer standing suits. The essence of standing, he 
said, could be reduced to two questions: (1) whether a “case or contro
versy” is presented as required by Article III of the Constitution, such 
adversary context interpreted broadly to cover economic or other kinds 
of injury; and (2) whether the interest asserted by the plaintiff is “argu
ably within the zone of interests to be protected or regulated by the 
statute or constitutional guarantee in question.” 127 The Court noted 
that “[w ] here statutes are concerned, the trend is toward enlargement 
of the class of people who may protest administrative action.” 128 Justice 
Douglas emphasized that economic injury is not required, that standing 
may stem equally from noneconomic injury to aesthetic, conservational, 
recreational, and spiritual values.129

recent years from a narrow “economic injury” test to a more liberal standard which 
recognizes noneconomic injuries and values. Compare Frothingham v. Mellon, 262 
US. 447 (1923) with Flast v. Cohen, 392 U.S. 83 (1968) and Office of Communication 
of United Church of Christ v. FCC, 123 U.S. App. D.C. 328, 359 F.2d 994 (1966) and 
Scenic Hudson Preservation Conf. v. FPC, 354 F.2d 608 (2d Cir. 1965), cert, denied, Con
solidated Edison Co. v. Scenic Hudson Preservation Conf., 384 U.S. 941 (1966).

125 Association of Data Processing Service Organizations, Inc. v. Camp, 397 U.S. 150, 
152, 157 (1970). Professor Jaffe has written that the Data Processing and Arnold Tours 
decisions “reflect, I think, the Supreme Court’s feeling that the Comptroller of the 
Currency is too ‘bank-minded’ to enforce statutory limitations on banking operations.” 
Jaffe, Standing Again, 84 FIarv. L. Rev. 633, 638 (1971). A similar charge has been made 
against rhe FCC. Chief Justice Burger, then a judge on the United States Court of 
Appeals, noted a curious “neutrality-in-favor-of-the-licensec” attitude that pervades FCC 
activity. Office of Communication of United Church of Christ v. FCC, 123 U.S. App. 
D.C. 328, 334-40, 359 F.2d 994, 1000-06 (1966).

126 Barlow v. Collins, 397 U.S. 159, 164-65 (1970).
127 Id.; see Association of Data Processing Service Organizations, Inc. v. Camp, 397 

U.S. 150, 152-53, 157 (1970).
128 Association of Data Processing Service Organizations, Inc. v. Camp, 397 U.S. 150, 

154 (1970).
129 Id.

This new standing trend may be just the boost needed to get the 
growth of public interest law firms irrevocably underway. Under its 
impetus, Common Cause, or some other broadly based citizens’ group, 
could begin watching the watchdogs on behalf of the people. Common 
Cause could use part of its resources to fund talented young citizens’ 
lawyers, in effect private attorneys general, to participate in the ad
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versary process. What the nation needs is a thousand Naders, not just 
one, with hundreds of thousands of dollars.

Citizen participation in the administrative process may be improved 
in other ways. Not long ago, the Illinois Commerce Commission toured 
all over the state and listened to telephone customers by the hundreds.130 
As a result, the Illinois Commission refused to grant a rate increase until 
multiparty rural telephone service was upgraded.131 There is no reason 
why this approach could not work in the federal commissions.

130 Armstrong, Focusing on Regulatory Issues, Public Utilities Fortnightly, Aug. 27, 
1970, at 17.

131 Id.
132 See Margolis, FDA: The Sugar-Coated, Polyunresponsive, Indigestible Placebo, 

Washington Monthly, Jan. 1971, at 50. “Whatever the reasons for FDA’s stoicisms, 
it encourages the illusion among consumers that they are getting ample protection, and 
probably hampers whatever reform movements are happening outside government to 
try to make up for what government doesn’t do.” Id. at 57.

133 Lydon, A Public Counsel Is Kennedy Goal, N.Y. Times, July 22, 1970, at 24, 
col. 1.

As it now stands, the FCC and its sister agencies play only passive 
roles, waiting for citizens to come in and present their views.132 The 
commissions could make fact-finding tours through communities with 
problem situations as congressional committees have done on issues con
cerning hunger, Indians, welfare, national parks, civil rights, and other 
pressing social problems. Such hearings at the local level would insure 
that the citizen is not shut out of our regulatory process.

The commissions’ internal investigatory facilities can be improved as 
well. When citizens do file complaints, the FCC, and I suspect others 
too, gives them cursory and unresponsive treatment. Complaints may 
be ignored altogether or dismissed with unhelpful and discouraging 
“boilerplate” replies. At least at the FCC, this is not the fault of a staff 
which includes some of its ablest and most dedicated employees. Much 
of this is due to the commission’s lack of investigative personnel, time, 
and money.

Because citizen groups often lack the experience and financing neces
sary to obtain top quality legal assistance, the commissions should de
velop procedures whereby private law firms could contribute this assist
ance. As Ralph Nader told a Senate subcommittee: “The strongest case 
can be made for actually requiring that the 300 top lawyers in Wash
ington—already rich beyond the dreams of avarice—spend all their time 
representing the public interest. This is on the same level as telling 
people to stop what they are doing and put out fires, or stop what they 
are doing and fight an epidemic, or stop what they are doing and save 
the country.” 133 Short of this measure, the commissions could initiate 
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many worthwhile voluntary systems. We should consider asking law 
firms’ younger attorneys to contribute their assistance pro bono. This 
is often done in the criminal law, and there is no good reason why it 
might not be established as well in administrative law where the issues 
involved affect the daily lives of millions of Americans.

In particularly important cases, the commissions could ask attorneys 
or professors experienced in the law of that commission to represent 
the parties or submit amicus curiae briefs. The landmark decision of 
Gideon v. Wainwright ,13i establishing the right of an indigent in a crimi
nal proceeding to obtain the services of an attorney, was precisely such 
a case. In that case, the Supreme Court asked an attorney to represent 
the indigent defendant and present the issues to the Court.134 135 Perhaps 
similar appointments by the FCC in license transfer or renewal cases, 
telephone company rate regulation proceedings, or CATV rulemaking 
proceedings, might provide the presently “indigent” American public 
with analogous representation.

134 372 U.s. 335 (1963).
135 Gideon v. Cochran, 370 U.S. 932 (1962).
136 I recently had a chance to discuss these ideas thoroughly before a Senate sub

committee. See Hearings on S. 3434 & S. 3544 Before the Subcanrm. on Administrative 
Practice and Procedure of the Senate Cannn. on the Judiciary, 91st Cong., 2d Sess. 19 
(1970).

137 Id.
138 See note 54 supra and accompanying text.

The agencies at least should request “amicus” briefs from independent 
sources. If this proves insufficient, we might even consider establishing 
a “legal aid” bureau within each of the commissions separate from all 
other bureaus.136 This bureau could employ qualified lawyers trained to 
act as ombudsmen between citizens and their regulatory commissions.137 

Better informed citizenry would result in more citizen advocacy. 
Radio and television public service announcements could be prepared by 
the commissions to inform the public of commission policies and to 
announce forthcoming adjudicative and rulemaking proceedings of wide 
importance.138 Similar notices could be run in newspapers and maga
zines. Direct mailings could be sent to all public-oriented interest 
groups, informing them of the commissions’ actions. The agencies could 
draft and disseminate regulatory “primers” on how to present one’s 
views to the various agencies.

PLANNING AND ADMINISTERING

The Ford Foundation completely changed the course of communica
tions history by its filing in the Commission’s domestic satellite proceed
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ing which called attention to the need for funding of public broadcast
ing as well as for satellites.139 The Carnegie Commission on Public 
Broadcasting also had a significant impact.140 There are now several in
dependent groups studying the public policy issues in cable television.141 
These efforts cannot help but make for decisions more attuned to public 
needs, but it is regrettable that the Commission itself is not doing any 
of these studies.

139 The Establishment of Domestic Communications Satellite Facilities by Non-gov
ernmental Entities, FCC Docket No. 16495, Aug. 1, 1967 (Ford Foundation Statement).

140 Carnegie Comm’n on Educational Television, Public Television: A Program 
for Action (1967).

141 Among these are the Rand Corporation, Santa Monica, Calif., and the Sloan Foun
dation, New York, N.Y.

142 See generally Amendment of Part 74, Subpart K, of the Commissions Rules and 
Regulations Relative to Community Antenna Television Systems; and Inquiry into the 
Development of Communication Technology and Services to Formulate Regulatory 
Policy and Rulemaking and/or Legislative Proposals, FCC Docket Nos. 18397-A, 
18892, 18893, 18894 (June 24, 1970).

143 See U.S. Dep’t of Housing & Urban Development, Operation Breakthrough: 
Questions and Answers (Oct. 1970). The program Operation Breakthrough concen
trates on research and development of pilot projects in experimental housing. Id. See 
also Arnold, Mr. Romney's “Breakthrough”: Rolling Houses off an Assembly Line, 
National Observer, June 2, 1969, at 1, col. 1.

Our commissions must develop strong, central policy planning bodies 
capable of anticipating impending problems and formulating programs 
to meet more than today’s needs. Policy planning must be accepted as 
a full-time operation requiring a high-level staff including economists, 
program planners, systems analysts, and others.

Our policy planning functions should also involve citizen participa
tion. I intend to recommend to my colleagues that we put forward a 
five million dollar program in which we ask community groups to make 
proposals for experimental use of cable as a way of testing and develop
ing what all recognize as a fantastic potential for community service.142 
Such pilot project expenditures might make a greater contribution to 
wise public policy than all the studies that can or will be done, and these 
experiments are unlikely to be done by private interests seeking favor
able government action. Government grants for experimental cable 
development would be analogous to HUD grants to companies for the 
development of “breakthrough” housing techniques to meet the housing 
crisis in this country.143 Experimental cable development grants which 
directly involved grassroots citizen support would represent true citizen 
advocacy and citizen representation in federal rulemaking activities.

Another reform would be to approach, through an agency depart
ment, a great citizen resource normally ignored by the commissions: the 
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academic community.144 There is no office in the FCC that has the 
function of liaison with the research and policy analysis efforts under
taken in the academic community. Case materials are often unavail
able to students of the commission or so prohibitively expensive that 
only well-heeled private interests can afford to acquire them. The FCC 
would benefit greatly from an organized program seeking out and en
couraging those in the academic community whose interests and skills 
are particularly oriented to communications policy questions.

The Commission is now experiencing the impact of one particularly effective 
academic consultant, Dr. Barry G. Cole, a 32-year-old professor at Indiana University’s 
radio-television department, who is researching the FCC’s renewal process for a book 
he is preparing. The Commission has asked Dr. Cole to become a part-time consultant, 
and to date his work has focused new attention on the Commission’s ineffective renewal 
procedures. See Chance of Reform in License Renewals, Broadcasting, Sept. 21, 1970, 
at 21; A Move toward "Standards’ on Renewals, Broadcasting, Oct. 12, 1970, at 21; 
Stro ger Role for Citizens’ Groups, Broadcasting, Dec. 7, 1970, at 15.

1 recall one particularly startling incident that occurred just after I had arrived 
at the Commission. I went down to the supply room because I was out of pencils. 
The Commission, an agency of some 1,500 employees, was out of No. 2 pencils and 
did nor know it for lack of an inventory. We did not even know what pencils we did 
have in stock. See Young, Blunt Words From an FCC Commissioner, National Ob
server, Dec. 14, 1970, at 7, col. 1.

14® See Request by Robertson & Winkler. 25 F.C.C.2d 942, 943, 20 P & F Radio Rf.g. 
2d 377. 379 (1970) (Johnson, concurring).

To effectively implement these reforms we must also improve our 
capacity to administer. It is no secret that the Commission is creaking 
along with an antiquated management system. To date, we have no 
effective management-information-reporting system for our internal use. 
Staff working conditions are poor at best; young attorneys often are 
crowded three into a room under conditions hardly designed to pro
duce high-caliber work. We do not even have an inventory.145 We 
cannot expect to regulate industry adequately until we learn to govern 
ourselves.

PUBLIC AND GOVERNMENTAL REVIEW

There is abroad today a far too facile assumption by press and Gov
ernment alike that, on a broad range of public policy questions, the 
public is just not to be trusted with a knowledge of what is going on.146 
This notion strikes at the deepest roots of our democratic process. The 
denial of information which a person needs in order to have a rewarding 
existence—or to even survive—in our modern, complex society can have 
as important an effect on a person’s life as years of imprisonment.

“All governments,” NBC newsman Sander Vanocur observes, “wind 
up lying deliberately or inadvertently because they have to justify their 
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policies.” 147 It is the media’s job to keep government honest. If we are 
going to keep the watchdog agencies honest, the press as well as the 
public must have access to the bureaucratic process of settling issues and 
making decisions. Bureaucrats frequently pay lip-service to the press 
and its first amendment rights, congratulating ourselves that we have a 
free press vigorous enough to search out the governmental goldbrickers, 
the public policy bumblers, the pennyante politicians, and the lawyer
lobbyists who champion the corporate interests. Yet, in the regulatory 
agencies, free press is free in little more than name. The Freedom of 
Information Act,148 designed to give citizens access to information about 
their commissions, has actually been hung by its many loopholes.149 
Again, the theory is there, but when information is selectively withheld 
from the public, and policy pronouncements are drowned in a self-serv
ing trade press, the free-press theory quickly evaporates into an illusion.

147 It's Our Job to Keep the Gov’t Honest: Vanocur, Variety, July 22, 1970, at I. 
col. 2.

148 5 U.S.C. § 552 (Supp. V, 1970).
149 See generally Davis, The Information Act: A Preliminary Analysis, 34 U. Cm. L. 

Rev. 761 (1967); Nader, Freedom From Information: The Act and the Agencies, 5 
Harv. Civ. Rights-Civ. Lib. L. Rev. 1 (1970).

150 See Vienna, Consumers Ask FPC Gas Data, Washington Post, Sept. 9, 1970, § E, at 
2, col. 3. See also Vienna, FPC Refuses to Delay Action on Gas Rules, Washington 
Post, Sept. 16, 1970, § B, at 11, col. 3.

151 See Request by Robertson & Winkler, 25 F.C.C.2d 942, 20 P & F Radio Reg. 2d 
377 (1970).

The press, though, can still be potent. The Federal Power Commis
sion was caught recently in a squabble over public information that is 
characteristic of an increasing trend. Consumers demanded that the 
FPC make public the information the agency had acquired on natural 
gas reserves of companies operating in Louisiana. The accuracy of the 
information on natural gas reserves had been at issue for over a year, 
since the FPC’s announcement, after studying industry furnished data, 
that the fuel was in short supply, and the industry’s use of this occasion 
to ask for a rate hike that could double the price gas producers get for 
the fuel. Consumers were understandably outraged. They feared that 
their government was about to act without giving them a chance to 
challenge the corporate reasons why.150

At the FCC, the public also suffers from information discrimination. 
The Commission is infamous for its leaks of private information, which 
flow down a direct and much-used pipeline to broadcasters, trade press, 
and lawyer-lobbyists who have built lucrative careers on getting and 
using it before the public does.151

If the public interest is ever to be served, the agencies must be opened 
to press and public alike so that citizens may have a better idea of what
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is being done for and to them. The sooner the agencies dispense with 
many of the unneeded “executive sessions,'’ secret staff documents, 
closed meetings, and industry-oriented oral presentations and allow re
porters and television cameras into our meetings—the sooner we amend 
the Freedom of Information Act to make it effective or simply attempt 
to carry out its original high aims—the sooner the commonweal will be
gin to emerge.

Complementing the role of the press are the legislative and judicial 
roles. The continuing threat of congressional investigation of the com
missions and congressional reprisals against commission activity always 
exists where Congress has delegated broad power, such as the FCC’s 
responsibility to regulate the communications industry consistently with 
public convenience, interest, and necessity.152 Congress still wields con
siderable influence over day-to-day FCC decisionmaking.153 This affords 
some legislative direction, albeit crude and haphazard, on a continuing 
basis. Reform of our regulatory system should include the development 
of legislative methods for more systematic review of regulatory activity. 
Such review should evaluate both the agency’s effectiveness in pursuing 
the public interest and the possible need for further legislative mandate.

152 Federal Communications Act of 1934, § 303, 47 U.S.C. § 303 (1964); see L. Jaffe, 
supra note 106, at 48.

153 Krasnow, The 91st Congress and the FCC, Variety, Jan. 6, 1971, at 73. For ex
ample, the Commission was prompted to reverse its decisions in two instances during 
the 91st Congress as a direct result of congressional investigations. After reviewing 
materials furnished by the Special Subcommittee on Investigations of the House Inter
state and Foreign Commerce Committee, the FCC ruled that hearings be held on the 
transfer of control of five television permittees—a transaction earlier approved by the 
FCC. D.H. Overmyer Communications Co., 25 F.C.C.2d 442, 20 P & F Radio Reg. 2d 
I. The Commission also reopened hearings on the renewal applications of WIFE-AM- 
F.M, Indianapolis, and three other stations under common control, to investigate many 
charges, including abuses in the sale of political advertising. Star Stations of Indiana, 
Inc., FCC No. 70-1256, FCC Docket No. 19122, vol. II (Dec. 3, 1970).

154 See L. Jaffe, supra note 106, at 26; Lazarus, Defending Consumers, New Repub
lic, Sept. 26, 1970, at 10.

For similar reasons we must educate the judiciary further as to their 
role in the regulatory process. Where an agency wanders from the 
regulatory path mapped by Congress, it is the judiciary’s responsibility 
to discipline the errant regulators.154 Some of our courts have recognized 
this responsibility. The high federal appeals courts, principally the 
United States Court of Appeals for the District of Columbia Circuit, 
have had an increasing impact on federal agency law. Describing the 
D.C. Circuit, one writer notes:

The judges have played an increasingly adventuresome role. They 
have repudiated the myth that courts are inherently less “expert”
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than administrators and should therefore defer to their judgment. 
They have obliterated the hoary doctrines which restricted the 
parties who have legal “standing” to sue to upset administrative 
decisions. The judges have often used individual administrative 
cases brought to them, as occasions on which to lay down broad 
mandates to the agencies with respect to the public interests.155

155 Lazarus, supra note 154, at 11.
156 Apparently we cannot count too heavily on the packages of consumer legislation 

currently being wrapped up by Congress. Under the pretty ribbons, the consumer ex
perts say, the Congressional-White House plans are little more than empty boxes. See 
Drive to Protect the Buyer, U.S. News & World Rep., Jan. 18, 1971, at 20.

Indeed, the failure of our regulatory commissions is but a part of the failure of 
government as a whole. Many fundamental institutions of Government, including the 
Congress and perhaps even our constitutional superstructure. One of the young “new 
lawyers” expresses it best: “[MJuch more is askew than the regulatory system. The 
failure of the grand design touches all American institutions—regulatory agencies, Con
gressional bodies, courts, corporate entities, universities—none has been successful in 
insuring the highest quality of life possible for the most number of people. All have 
fallen far short of their professed goals.” J. Turner, The Chemical Feast 252 (1970) 
(Ralph Nader’s study group report on the Food and Drug Administration). The Center 
for the Study of Democratic Institutions at Santa Barbara, California, has developed 
an exciting draft model for a new constitution, its purpose being to stimulate discussion 
and to help the public “understand the U.S. of the seventies.” See Graham, Study 
Center Offers a Neve US. Constitution, N.Y. Times, Sept. 8, 1970, at 1, col. 1. For a 
text of the document, see Constitution for a United Republic of America, Center M aga
zine, Sept.-Oct. 1970, at 24.

Increased awareness within our judiciary of their important role would 
further guarantee the fidelity of our agencies to the independent regula
tory ideal.

Conclusion

Seldom since the nation’s grangers and shopkeepers marched on state 
legislatures in the 1870’s to demand protection from excessive railroad 
rates has the tide of consumer dissatisfaction run so high in this country. 
The people are aware of their Government’s failure and are demanding 
change.

While no one American institution is singularly at fault, our regula
tory system must accept a major portion of the blame.156 As originally 
conceived, this system was to protect the consumer. The theory has 
not been allowed to work. Over the last half century, the regulatory 
process has become frozen while the regulated industries have developed 
around the commissions, and engulfed and dominated the very agencies 
that were established to keep the corporations in line.

This failure stems largely from several fundamental inadequacies. Our 
agencies lack the necessary facts for objective and intelligent decision



1971] The Regulatory Ideal 907

making. The combined effect of inadequate investigative facilities, nar
row standing rules, inadequate citizen representation, public ignorance 
of agency policy and action, and the agencies’ failure to simplify their 
rules and encourage citizen participation have forced our commissions 
to rely on information eagerly provided by the regulated industries. 
Secondly, the thought processes of our agencies and their members tend 
to be dominated by the subgovernment phenomenon—an industry orien
tation produced by agency operation within a milieu exclusively occu
pied by people with an industry association. Third, our regulatory 
agencies, when they make decisions, tend to do so on an ad hoc basis 
rather than as an implementation of a conscious well-developed process. 
And the impact of these decisions is circumscribed because of delay in 
reaching them.

Critics have counseled us for decades with recommendations to abolish, 
dismantle, or sterilize the independent agencies.157 The recent Elman 
and Ash proposals would strip the agencies of their adjudicative power 
and would replace the commission structure, at least to some extent, 
with a single administrative head. The Ash Council may be right on 
several counts. Perhaps the ICC, CAB, and Maritime Commission could 
be constituted constructively under one super transportation agency. 
The need for the other suggested reform, however, is far from clear.

157 For a current example of this genre of criticism, see L. Kohlmeier, supra note 18.

I propose a rather different approach to this task of reform. There is 
no known substitute for our commission system when what is needed 
is a continuing, systematic supervisory authority. Regulatory history at 
the National Labor Relations Board, and to a lesser extent at the Securities 
and Exchange Commission, bears this out. What the regulatory agen
cies need most is not so much new theory as fidelity to established forms.

First, our independent commissions need more independence. Better 
salaries, staff improvements, and encouragement of the staff to present 
alternative proposals all would promote greater independence. More 
than anything else, however, we must minimize the political nature of 
appointments and emphasize the selection of those who are dedicated 
to vigilantly serving the public interest. The public trust would be in 
secure hands with a majority of Philip Elmans and Mary Gardiner 
Joneses at the FTC or a majority of Kenneth Coxes at the FCC. We 
therefore must consider methods whereby national citizen action groups 
like Common Cause might recommend and evaluate appointments.

Second, our regulatory system needs more citizen participation and 
advocacy. We could increase citizen participation in many ways: more 
fact-finding tours through communities with problem situations, in
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creased facilities to investigate citizen complaints, regulatory primers, and 
media publication of important agency policies and significant proceed
ings. Perhaps most important would be measures taken to improve the 
quantity and quality of citizen representation. The agencies should con
sider asking law firms to contribute young attorneys for pro bono assist
ance or to submit amicus briefs representing significant citizen interests.

Third, we must recast the agencies’ fundamental capacity to plan, 
innovate, and administer. We must develop strong central policy plan
ning bodies capable of anticipating impending problems and formulat
ing programs to meet more than today’s needs.

Finally, our agencies themselves must be subjected to continuing 
scrutiny and evaluation. It is the media’s job to keep government honest; 
our agencies must either develop a more cooperative attitude toward 
disclosure of information or expect amendments of the Freedom of In
formation Act which will make disclosure a reality. Similarly, sterner 
judicial and legislative review would keep the public interest more 
secure.

While these changes will not be accomplished overnight, we must be
gin now. If we permit the public dissatisfaction with our regulatory 
system, and in fact with most of our governmental institutions, to go 
unheeded government at all levels will only become more suspect. The 
American public might deservedly tell its various governmental entities 
what Cromwell told the Long Parliament in the 1640’s during the revolt 
against the King:

You have sat too long here for any good you have been doing.
Depart I say and let us have done with you.
Tn the name of God, go!



JUDICIAL AND LEGISLATIVE REMEDIES FOR 
SUBSTANDARD HOUSING: LANDLORD-TENANT 

LAW REFORM IN THE DISTRICT OF COLUMBIA

Harley J. Daniels*

Traditionally, the landlord-tenant relationship has been weighted 
heavily in favor of landlords, providing tenants with few affirma
tive remedies or defensive rights. Housing shortages in the nation's 
urban centers have exacerbated this imbalance. Although few ju
risdictions have dealt positively with this housing crisis, the Dis
trict of Columbia has proved a notable exception, rewriting the 
common law through farsighted judicial decisionmaking and en
acting broad tenant remedies through municipal legislation. This 
article, written by the draftsman of the Landlord-Tenant Regula
tions enacted in 1910 by the District of Columbia City Council, 
analyzes the panoply of rights now available to tenants in the Dis
trict and concludes that the District's experience in this area is ap
plicable to any urban jurisdiction.

For over 20 years, it has been stated national policy that every Amer
ican family be provided a “decent home and a suitable living environ- * 
merit.’' * 1 The performance in accomplishing this national commitment, 
however, has fallen far short of the promise.2 The District of Columbia 
provides a graphic illustration of this tragic fact. Of the over 270,000 

•B.A., 1964, Wayne State University; J.D., 1966, University of Michigan. Member of 
the District of Columbia Bar. The author is Executive Assistant to Sterling Tucker, 
Vice Chairman of the District of Columbia Council, and was the principal draftsman 
of the District of Columbia Landlord-Tenant Regulations. Without Mr. Tucker’s 
persistence and considerable skill, this legislation never would have become a reality. 
The views expressed in this article are entirely those of the author and do not neces
sarily reflect those of the Vice Chairman or the Council. The author gratefully 
acknowledges the assistance of Carol Armstrong in preparing the footnote materials 
for this article.

1 Housing Act of 1949, § 2, 42 U.S.C. § 1441 (1964), as amended, (Supp. V, 1970). 
“There is a complex relation among the quality of housing, the behavior of people, 
the condition of a neighborhood, and the life of the poor. These relationships are by 
no means simple. Better housing, alone, will not overcome the ills of today’s poverty, 
but better housing is one essential part of the effort to do so.” President’s Comm, on 
Urban Housing, A Decent Home 45 (1968).

2 In 1960, 8.5 million families in the United States were living in housing which 
was cither dilapidated or which lacked plumbing facilities. This represented 16 
percent of all families in the United States. There were also 6.1 million families or 
12 percent of the total number of families living in overcrowded conditions. Freiden, 
Housing and National Urban Goals: Old Policies and New Realities, in The Metro
politan Enigma 170, 175 (J. Wilson ed. 1970).

I 909 1
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housing units in the District of Columbia,3 25,000 should be demolished 
immediately and replaced, 25,000 are seriously overcrowded, and more 
than 50,000 need major improvements to conform to housing code 
standards.4 Not surprisingly, the poor bear the major burden of sub
standard housing.5 In the District of Columbia, 15.2 percent of the total 
households have incomes under $3,000; these households occupy 50 
percent of the seriously run-down and overcrowded housing.6 Fur
thermore, because of low vacancy rates,7 tenants must take the housing 
they can find, and for low and moderate income tenants this all too 
often means substandard housing.

3 Mayor’s Economic Development Comm., Overall Economic Program for 
Washington D.C. X-l (1969).

4 See id.
5 Poor families are responding to Washington’s housing shortage by doubling 

and overcrowding, by living in structurally substandard or other hazardous 
housing, by sharing or doing without hot water, heat, light, or kitchen or 
bathroom facilities; by farming out their children wherever they can; by 
denying their children exist to landlords and public officials; by paying rents 
which are high compared to incomes so they must sacrifice other living ne
cessities; and by living without dignity or privacy.

National Capital Planning Comm’n, Problems of Housing People in Washing
ton, D.C. 47-48 (1966), reprinted in Hearings on S. 2331 S. 3549, S. 3558 Before 
the Subcomm. on Business and Commerce of the Senate Comm, on the District of 
Columbia, 89th Cong., 2d Sess. 410 (1966) [hereinafter cited as Senate Hearings].

6 Mayor’s Economic Development Comm., supra note 3, at X-2..
7 In 1968, the vacancy rate for apartments in the District of Columbia was 2.8 

percent, compared to the 1966 rate of 3.3 percent. Federal Housing Administration. 
Analysis of Washington, D.C—Maryland—Virginia Housing Market 18 (1969).

% See generally F. Grad, Legal Remedies for Housing Code Violations (1968); 
Note, Enforcement of Municipal Housing Codes, 78 Harv. L. Rev. 801 (1965).

See, e.g., Housing & Urban Development xAct of 1968, 101(a), 201(a), 12 U.S.C.
1715z, 1715z-l (Supp. V, 1970), amending National Housing Act §§ 235, 236, 12 

U.S.C. §§ 1715z, 1715z-l (1964). Both of these provisions provide federal mort
gage insurance and interest rate subsidies for the benefit of low and moderate in
come families. Section 235 is directed toward home ownership, section 236 toward 
multifamily rental dwellings. The interest rate subsidy has the effect of lowering rhe 
monthly rental or mortgage payment for eligible low- and moderate-income families. 
For a more detailed description of these programs, sec President’s Comm, on Urban 
Housing, sztpra note 1, at 65-66.

The primary reliance for ensuring decent housing has fallen, al
most by default, on efforts to preserve the existing housing inventory 
largely through enforcement of municipal housing codes.8 The direc
tion of recent federal programs to remedy substandard housing has been 
to foster the development of newly constructed and rehabilitated units.9 
However, massive construction of new housing to replace old and the 
systematic rehabilitation of the housing stock will not happen soon 
because unsubsidized, low-income rental property has become unattrac
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tive to the private investor10 and government-assisted housing has been 
slow to fill the void.11 Consequently, housing code enforcement, both 
through government and, more recently, through tenant action, has 
emerged as the primary weapon in halting further expansion of slum 
conditions until federal housing subsidy programs become more effec
tive.

10 See G. Sternlieb, The Tenement Landlord 76-97 (1969).
11 Gribetz & Grad, Housing Code Enforcement: Sanctions and Remedies, 66 Colum. 

L. Rev. 1254, 1255 (1966). It has been estimated that providing decent housing for all 
residents of the District of Columbia in a 10 year program would cost $1.65 billion in 
capital investment and $164.7 million in subsidies for publicly assisted housing. Mayor’s 
Economic Development Comm., supra note 3, at X-3, X-4.

12 See Gribetz & Grad, supra note 11, at 1262; Sax & Hiestand, Slumlordism as a Tort, 
65 Mich. L. Rev. 869, 871 (1967).

13 F. Grad, supra note 8, at 113; Moskovitz & Honigsberg, The Tenant Union- 
Landlord Relations Act: A Proposal, 58 Geo. L.J. 1013, 1014 (1970); see Saunders v. 
First Nat’l Realty Corp., 245 A.2d 836, 838-39 (D.C. 1968), rev'd sub nom. Javins v. 
First Nat’l Realty Corp., 428 F.2d 1071 (D.C. Cir.), cert, denied, 400 U.S. 925 (1970); 
Davar Holdings, Inc. v. Cohen, 255 App. Div. 445, 448, 7 N.Y.S.2d 911, 914 (1938), 
aff'd mem., 280 N.Y. 828, 21 N.E.2d 882 (1939) (housing codes containing only a 
criminal penalty for noncompliance do not give rise to rights directly enforceable by 
a tenant in a private action).

14 42 U.S.C. § 1451(c) (1964). To establish basic eligibility to participate in urban 
renewal and low-income housing programs, local governments were required to prepare 
a “workable program” for community improvement that included the development of 
a master housing plan, adoption of updated codes, and proper use of municipal resources.

15 See National Comm’n on Urban ProblexMS, Building the American City 276 
(1968).

16/J.

The small number of legislative attempts undertaken at the turn of 
the century to retard the spread of slum housing, through the adoption 
of housing codes requiring that property be kept in good repair, were 
highly paternalistic, reflecting an overly optimistic view of the ability 
of governmental institutions to protect the poor.12 Tenants were given 
no legal right to direct enforcement of housing standards and could 
only complain to local housing officials who retained exclusive control 
over the use of legal weapons to compel compliance with housing code • 
requirements. If local officials would not or could not force the land
lord to make repairs, the tenants had no further legal or administrative ' 
remedy.13 With the enactment of the “workable program” requirement 
of the Housing Act of 1954,14 many local governments, in order to 
establish eligibility for federal housing programs, for the first time pro
mulgated ordinances requiring that housing be kept in good repair.15 
Today, approximately 5,000 municipal and county governments have 
enacted housing codes containing standards for housing maintenance.16
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These local codes, however, have largely carried over earlier negative 
attitudes toward tenant involvement in the enforcement of housing 
standards. Most of these ordinances rely solely on government efforts 
to gain compliance.

Generally, municipal enforcement techniques have proved incapable 
either of bringing substandard housing up to code requirements or of 
halting further deterioration of much inner city housing.17 Public aware
ness of this unfortunate fact, combined with rapidly increasing tenant 
activism, has forced a shift in the focus of housing code enforcement 
away from traditional government compliance efforts to new legal rem
edies emphasizing a direct tenant role in the enforcement of local hous
ing codes,18 and tenant demands have expanded beyond simple code 
enforcement. Tenant groups now press for legal tools that not only will 
assure private enforcement rights placing economic and legal pressures 
on the landlord to make repairs but that also will compensate the tenant 
fully for the injuries he and his family suffer as a result of poor housing 
conditions.

17 See Gribetz & Grad, supra note 11, at 1255; Sax & Hiestand, supra note 12, at 871-75.
18 See, e.g., Mich. Comp. Laws Ann. § 125.536 (Supp. 1970); Pa. Stat. Ann. tit. 35, 

§ 1700-1 (Supp. 1970).
19 D.C. Housing Reg. 2901-14 (1970). These provisions are hereinafter referred 

to as the District of Columbia Landlord-Tenant Regulations or simply as the Regula
tions. The complete text of the Regulations is set forth in an appendix to this article.

20 See D.C. Bldg. Reg. of 1878, §§ 3, 16, 29.

This article will review these trends toward greater tenant involve
ment in code enforcement and the related judicial and legislative reform 
of traditional landlord-tenant law. The point of departure is the code 
enforcement experience of the District of Columbia and the recently- 
adopted amendments to the Housing Regulations of the District of 
Columbia.19 Because the housing difficulties of the District of Columbia 
are in many ways typical of those confronting other cities, the legisla
tive and judicial solutions developed in that jurisdiction to combat the 
spread of slum housing and to meet tenant demands for increased pro
tection against substandard housing conditions should provide useful 
and timely guidelines to draftsmen of municipal housing codes and 
tenant rights legislation.

Municipal Code Enforcement in the District of Columbia

Although standards governing the maintenance and condition of resi
dential buildings have been in effect in the District of Columbia since 
at least 1878,20 the first comprehensive housing code, called the “I Ious
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ing Regulations,” was not adopted until 1955,21 shortly after federal 
legislation established the “workable program” requirement.22 The 
Housing Regulations impose strict requirements on the condition and 
occupancy of residential buildings, covering such matters as the provi
sion of heat,23 ventilation,24 lighting facilities,25 * and hot water.20 Struc
tural requirements are also imposed. For example, exterior and interior 
walls must be free of holes and cracks;27 floors must be structurally 
sound;28 and roofs must not leak.29 Beyond these specific housing main
tenance standards, stringent requirements are established covering 
the general condition of the property. According to the Regulations, 
every building must be so maintained as to provide decent living con
ditions for its occupants.30 It is illegal for a landlord to rent a habitation 
unless it is in compliance with the standards established by the Regula
tions31; failure to meet these standards is punishable by a fine not 
to exceed $300 or a jail sentence of not more than 10 days for every 
day that each violation exists or both.32

21 D.C. Housing Reg. (1955).
22 Housing Act of 1954, § 101(c), 42 U.S.C. § 1451(c) (1964).
23 D.C. Housing Reg. § 2407 (1968).
2< Id. § 2203.
25 Id. § 2409.
2Q Id. § 2402.
27 Id. 2503, 2504.
28 Id. § 2505.
29 Id. § 2507.
30 Id. h 2501.
31 Id. $ 2301.
32 Id. § 2104.
33 F. Grad, su [ira note 8, at 31; Gribetz & Grad, supra note 11, at 1276.
34 F. Grad, supra note 8, at 22; Note, supra note 8, at 820.

CODE ENFORCEMENT THROUGH CRIMINAL SANCTIONS
11

Until recently, enforcement through the imposition of criminal penal
ties was the exclusive sanction set out in the Housing Regulations to 
remedy a landlord’s failure to comply. But reliance on criminal penal
ties by municipal authorities has failed to halt the serious deterioration 
of inner-city housing.33 The theory of criminal enforcement is that the 
landlord, confronted with the threat of prosecution, will be deterred 
from permitting the violation to continue. Presumably, other property 
owners would make the necessary repairs because of the example set 
by the punishment meted out to the convicted landlord.34 For many 
reasons, this system simply does not work to prevent the most serious 
code violations.
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First, the deterrent value of criminal penalties has been blunted be
cause landlords have learned how to delay repairs for many months 
through manipulation of enforcement procedures.33 Under the Hous
ing Regulations, after an inspection of the housing is made and viola
tions are found, the Housing Division may issue a notice, in writing, to 
the landlord, stating with some specificity the nature of the violation.35 36 
The notice gives the owner of the property up to 60 days to make the 
required repairs. If the landlord disagrees with the inspector’s judgment 
that a violation exists, he may pursue administrative appeals which may 
involve an evidentiary hearing with subsequent appeal and oral argu
ment to a Board of Appeals and Review.37 Only after these procedures 
have been exhausted will the city government file criminal charges. In 
addition to these formal measures, city officials rarely will bring criminal 
charges against a defaulting landlord until every conceivable informal 
means of securing voluntary compliance has been explored.38 One ob
server has conservatively estimated that at least six to seven months 
would elapse if a landlord in the District of Columbia were to use all 
of the administrative devices for delay.39 Furthermore, if at any time 
the landlord makes the required repairs, criminal charges generally will 
not be brought, even though serious violations may have existed on the 
property for many months.40 Owners, therefore, have little incentive 
to comply promptly since criminal prosecutions will not be brought 
for these past, but corrected, violations.

35 Memorandum of Neighborhood Legal Services Project, Washington, D. C., 
reprinted in Senate Hearings, supra note 5, at 18-19.

36D.C. Housing Reg. § 2701 (1968).
&ld. § 2703.
38 For a complete description of the Byzantine procedures used in the District of 

Columbia to secure compliance, see Schoshinski, Substandard Housing in the District of 
Columbia: A Need for Administrative and Statutory Reform, 15 Am. U.L. Rev. 223, 
225-28 (1966).

so Id. at 228.
40 See generally F. Grad, supra note 8, at 29.
41 The enforcement system had so broken down that two trial court judges recently 

took the highly unusual step of publicly criticizing the city’s efforts. Judge Murphy of 
the District of Columbia Court of General Sessions observed that “[t]o describe the prior 
enforcement system as haphazard and ineffective is being charitable—it was much 
worse .... It is apparent that the delay and neglect by District officials to enforce its 
own regulations lead to the exact evil . . . the regulations were designed to prevent.” 
District of Columbia v. First Nat’l Realty Corp., No. 16958-67 (D.C. Ct. Gen. Scss.,

In addition, so few criminal actions are filed that recalcitrant land
lords are not influenced to make repairs by the threat of criminal en
forcement of the code. Despite the menacing tone of certain judicial 
statements,41 the courts generally have not convicted landlords for hous
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ing code violations, nor imposed heavy penalties when convictions have 
been secured.* 42 This stems in large part from the reluctance of the 
courts to view housing code violations as true “crimes”. In part for these 
reasons, District of Columbia housing and legal officials have all but 
abandoned criminal prosecution as a method of enforcing the housing 
code;43 in a recent six month period, only 12 actions for criminal en
forcement of the housing code were filed.44

Jan. 26, 1968). In that case, Judge Murphy imposed an unusually stiff $5000 fine on 
the landlord. To date, the fine has not been paid, and District legal officials have not 
sought collection. Washington Post, Dec. 12, 1970, § A, at 1, col. 4.

Chief Judge Harold Greene of the local trial court likewise chastised the city for its 
failure to prosecute the more egregious violators, noting that: “[T]he Court typically is 
faced with largely meaningless prosecutions in terms of their actual impact upon the 
living conditions in the city, while real slum conditions continue year after year, 
uncorrected. It is not unreasonable to suppose that the relative immunity of slum 
housing is the direct result of this dispersal of effort.” District of Columbia v. Byrns, 
No. 27670-68 (D.C. Ct. Gen. Sess., Feb. 14, 1969). The United States District Court for 
the District of Columbia also reviewed the current enforcement policies as used in one 
case and found them inadequate. Masszonia v. Washington, 315 F. Supp. 529, 531-33 
(D.D.C. 1970).

42 F. Grad, supra note 8, at 29. In fiscal year 1965, prosecutions brought in the 
District of Columbia resulted in only 58 convictions for housing code violations. Of 
these, 16 landlords were fined less than $100, with 14 of these actually paying less 
than $25. According to one report, 15 landlords were given jail sentences, but 27 
others had both the fine and jail sentence suspended. Senate Hearings, supra note 5, 
at 54. In fiscal year 1966, there were 88 convictions for housing code violations; 
however, only one landlord was sentenced to jail, and 87 fines and jail sentences were 
suspended. Id. In the last six months of 1969, 12 prosecutions were brought, re
sulting in two convictions. Letter from Julian Dugas, Director of the District of 
Columbia Dcp’t of Economic Development, to Congressman Donald W. Ricgle, Apr. 2, 
1970 (copy on file at Geo. L.J.).

43 See Hearings on District of Columbia Appropriations for 1971 Before a Sub comm, 
of the Comm, on Appropriations of the House of Representatives, 91st Cong., 2d Sess., 
pt. 1, at 109 (1970) (testimony of Julian Dugas, Director of the District of Columbia 
Department of Economic Development). Mr. Dugas argued that the District’s housing 
code enforcement effort has relied with success almost exclusively upon voluntary 
compliance.

“[I]t is fair to suggest that the virtual absence of criminal prosecutions for housing 
violations in some jurisdictions suggest a lack of vigor and determination in providing 
stiff enforcement of the code and not—as some housing administrators would have us 
believe—an unusual measure of success at gaining voluntary compliance for their 
persuasive and conciliatory efforts at achieving compliance.” F. Grad, supra note 8, 
at 24.

44 Letter from Julian Dugas, supra note 42. As recently as five years ago, the city 
instituted 1490 court actions to enforce the District of Columbia Housing Regulations. 
Senate Hearings, supra note 5, at 54. A year later, 774 actions were brought. Id.

In the final analysis the major failure of criminal prosecution is that, 
even if a landlord is convicted and severely punished, the problem build
ing remains unrepaired, since the trial court has no jurisdiction to 
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^compel repairs.43 Furthermore, because of the many delays and obstacles 
in theway of a successful criminal prosecution, other landlords are un
likely to be deterred because a jail sentence or heavy fine, even when 
imposed, will be considered atypical. As a consequence, neither the 
buildings of the convicted landlord nor the properties of other recalci
trant landlords will usually be repaired as a result of criminal prosecu
tions.

45 F. Grad, supra note 8, at 29.
46 D.C. Code Ann. § 47-2328 (1967).

Id. § 47-2305.
48 D.C. Housing Reg. § 3103 (1968).

Id. § 3102.2.
50Telephone conversation with Carroll Swanson, Administrator, Housing Division, 

D.C. Dep’t of Economic Development, Feb. 8, 1971.

While criminal enforcement may have little impact in correcting 
hard-core slum conditions, it may be somewhat more successful in induc
ing landlords to make minor repairs. There is evidence that many hous
ing violations are abated without the direct use of legal coercion, simply 
through inspection of the premises by city officials and notification to 
the owner of the existence of violations. In the case of badly deteriorated 
property, however, neither the threat of criminal prosecution nor vig
orous code enforcement will produce repairs since a landlord’s decision 
to repair is grounded largely upon economic considerations which are 
influenced more by economic pressures than by the remote threat of 
criminal penalty.

CODE ENFORCEMENT THROUGH LICENSING

Another technique closely related to criminal enforcement of hous
ing standards is^ municipal licensing of multifamily dwellings. The Dis
trict of Columbia government is empowered to license~owners of build
ings containing three or more apartment units.4*5 Building owners must 
apply for a license each year,45 46 47 and District housing officials are obliged 
to inspect every building for which such an application is made.48 In 
theory, a license will be denied unless the building is in full compliance 
with code standards,49 but defaulting landlords are allowed to operate 
even though a valid license has not been issued until all hearing and 
appeal rights have been exhausted.50

In recent years the District of Columbia government has focused its 
code enforcement program on licensing rather than on criminal sanc
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tions.51 Although the District's licensing program has been applauded,52 
it is highly doubtful whether this shift in emphasis has resulted in any 
wider compliance with housing code standards. Licensing requirements 
ultimately must be enforced through the use of criminal sanctions and 
therefore are subject to all the weaknesses of that remedy since the Dis
trict government possesses no authority to issue an enforceable order 
directing an apartment owner to vacate a building upon denial or revo
cation of the building’s license. While some owners may discontinue 
operating a building after a license has been denied, it is more likely that 
most will operate without a valid permit, knowing that criminal enforce
ment can be delayed or avoided. Even if the landlord should vacate 
the building, the utility of the remedy is limited by the fact that tenants 
will find it very difficult to obtain alternative housing.

51 In a recent licensing period, the housing division of the Department of Economic 
Development recommended disapproval of license applications in 5,033 cases. Following 
apparent correction of violations, objections were withdrawn in 4,573 cases. 460 cases 
were pending as of March 24, 1970, almost five months after the beginning of the 
license period, but only eight cases had been referred to the Corporation Counsel’s office 
for prosecution. Letter from Julian Dugas, supra note 42.

52 Note, supra note 8, at 837.
53D.C. Housing Reg. § 3303 (1968).
«Id. 5 2104.
55 F. Grad, supra note 8, at 19.

One possible advantage of the licensing requirement in the District 
of Columbia is that the criminal penalty of 90 days and a $300 fine 
applicable to violations of the licensing provision of the regulation53 is 
more stringent than the penalty applicable to housing code violations.54 
it is probable, however, that in practice courts would impose similar 
penalties for each offense on the ground that both approaches ultimately 
rest on the underlying housing code violations. Licensing may have the 
added virtue of facilitating regular and systematic inspections geared to 
the yearly licensing cycle.55 However, the negative effect of long delays 
that inevitably result from appeals of administrative decisions to deny 
or revoke a license outweighs the advantage gained from regular in
spections, which can and should be carried out even without licensing 
requirements.

ORDERS TO VACATE AND DEMOLISH

The District government may also use its municipal powers to order 
owners to vacate badly deteriorating buildings. If a structure is found 
to be “unsafe for human occupancy,’’ housing authorities may, after 
five days notice, issue an order directing that an owner discontinue its 
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use.56 An alternative procedure, involving a longer notice period, allows 
city officials to place a placard in a building “unfit for human habita
tion” requiring it to be vacated within 30 days.57 The owner’s fail
ure to comply is penalized through criminal sanctions.58 Neither pro
cedure has been used extensively even though each is capable of 
being swiftly applied without administrative delays. In addition, by 
denying the owner rental income, direct economic pressure could be 
applied that might force repairs. Orders to vacate, however, cannot 
be a realistic code enforcement tool unless sufficient alternative housing 
exists for those dislocated.59 Such housing does not exist and, as a re
sult, this technique is unlikely to receive extensive use in the near future.

56 D.C. Code Ann. § 5-508 (1967).
57 D.C. Housing Reg. § 3301 (1968).
58 D.C. Code Ann. § 5-508 (1967); D.C. Housing Reg. § 3303 (1968).
59 F. Grad, supra note 8, at 57.
60 D.C. Code Ann. § 5-618 (1967).
61 Id. If an immediate danger exists, a “lesser time” for repairs may be fixed.
<52 Id. §§ 5-622, -631.
63 Id. § 5-501.
04 F. Grad, supra note 8, at 58; Note, supra note 8, at 834.

City officials may also order that buildings be repaired or demolished. 
When a residential building is “in such insanitary condition as to en
danger the health or lives of the occupants thereof or persons living 
in the vicinity,” municipal officials in the District of Columbia, acting 
through a special condemnation board, may issue an order condemning 
the building and directing the owner to make repairs.60 Unless an 
“immediate danger” exists, the order will give the owner not less than 
six months to repair or demolish the building and the building must be 
vacated within 15 days after the notice is served.61 If the owner fails 
to repair or demolish within the specified time, the building may be 
repaired or demolished by the city with the cost of so doing assessed 
against the property as a tax.62 In emergency situations, if a building is 
determined to be “unsafe,” housing officials may immediately notify 
the owner and order that the building be repaired or demolished by noon 
of the day following the notice.63

These remedies, however, are used only in extreme circumstances 
because of well-founded fears that many families displaced by such 
demolition would have great difficulty in locating other housing. For 
this reason the demolition remedy has significant value only if the tenants 
have already abandoned the premises. Vacant buildings tend to become 
hazardous to a neighborhood, attracting vandals and narcotics addicts, 
thereby stimulating the deterioration of surrounding buildings.64 De



1971] D.C. Landlord-Tenant Law Reform 919

molition can swiftly eliminate these dangers, but, as a code enforce
ment technique, it does little to encourage compliance with code stand
ards since the harshness of demolition precludes its use in all but the 
most extreme circumstances.

MUNICIPAL REPAIR

Another significant enforcement technique is municipal repair—of 
deficient buildings. District of Columbia authorities may issue an order 
directing an owner to bring his building or property into code com
pliance.65 If the owner fails to make the necessary corrections, the city 
may make the repairs and assess the cost as a tax on the property.66 This 
remedy could offer rapid and systematic repair of deteriorating slum 
properties, but the power has seldom been used, largely for want of 
funds to finance repair costs.67 Though the statute provides that the city 
can recover the cost of repairs by taxing the property, few repair bills 
will actually be recouped6' and any funds recovered would have to be 
returned to the general fund and reappropriated by Congress before 
other repairs using those funds could be made.69 The District of Colum
bia must rely on congressional support but has been hampered by wholly 
inadequate congressional appropriations to finance initial repair costs. 
Although the program has been on the books since 1906, Congress 

65 D.C. Code Ann. § 5-315 (1967).
wld. § 5-313. The city may also make repairs pursuant to another code section, 

but this provision is limited to cases where demolition would be appropriate. Id.
5-622. For a discussion of section 5-313, see Schoshinski, supra note 38, at 231-32, 237.
67 See Nat’l Comm’n on Urban Problems, supra note 15, at 300; Note, supra note 8, 

at 834-36. In a recent case, the United States District Court for the District of 
Columbia has compelled the District government to pay the utility bills of several 
tenants where the landlord had failed to provide utility service in violation of section 
2405 of the Housing Regulations. Masszonia v. Washington, 315 F. Supp. 529 (D.D.C. 
1970). The building in question had not been issued a certificate of occupancy since 
1961, and the apartment house license had been denied, but the owner had been 
operating without one for two years. Despite over 1000 code violations in the building, 
no prosecution had been brought by the city. The tenants argued that the city was 
under a duty to provide utilities under District of Columbia Code section 5-313. The 
court ruled that in view of the government’s utter failure to enforce the housing code 
against the landlord, it would be an abuse of discretion for the government to fail 
to exercise its authority under section 5-313, noting that “[ejnforcement of housing 
laws and regulations would have prevented the present situation from arising.” Id. at 
532.

cs Professor Grad reports that New York City spent over $1,000,000 under an 
emergency repair program, but recouped only $21,500. F. Grad, supra note 8, at 62-67.

69 See D.C. Code Ann. 47-310, -2501 (1967). This highly restrictive appropriation 
procedure springs from the unique relationship between the District government and 
Congress which requires congressional approval for all local expenditures.
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appropriated no funds for the program until 1970 when $50,000 was 
made available. Because that appropriation was made late in the fiscal 
year, no funds actually were expended. This same amount was appro
priated for 1971.70 Not only is this funding insufficient, but the city is 
further hampered by its limited experience in carrying out residential 
rehabilitation which calls for skills very different from those required 
for the large-scale construction projects usually undertaken by local 
governments.71 Even if the necessary expertise could be marshalled, the 
municipal repair program would continue to flounder until the federal 
government channels additional financial assistance to supplement local 
funds.72

70 Letter from Comer Coppie, District of Columbia Budget Officer, to Harley 
Daniels, Sept. 30, 1970.

71 See F. Grad, supra note 8, at 68.
72 See Nat’l Comm’n on Urban Problems, supra note 15, at 300.
73 See Housing and Urban Development Comm, of the District of Columbia 

Council, Housing Crisis in the District of Columbia 46-58 (1969) (preliminary draft 
of the District of Columbia Landlord-Tenant Regulations).

74 D.C. Housing Reg. §§ 2901-14 (1970); see Appendix.
75 237 A.2d 834 (D.C. 1968), appeal denied, No. 21,874 (D.C. Cir., July 16, 1968), cert, 

denied, 393 U.S. 1018 (1969).
7M28 F.2d 1071 (D.C. Cir. 1970), rev'g sub nom. Saunders v. First Nat’l Realty 

Corp., 245 A.2d 836 (D.C. 1968), cert, denied, 400 U.S. 925 (1970).

Tenants’ Rights in the District of Columbia

Growing public awareness of the dismal failure of municipal housing 
code enforcement techniques found a forum for expression and debate 
in the District of Columbia City Council in the spring of 1969. Exten
sive public hearings held by the council generated great public interest 
and concern over the city’s inability to secure prompt compliance with 
code standards and over a landlord-tenant common law weighted heav
ily in favor of the landlord. As a result, the city council decided to 
draft municipal regulations to strengthen tenant rights and remedies in 
two ways: (1) by imposing economic sanctions to stimulate landlord 
compliance with housing standards; and (2) by reforming unfair leas
ing arrangements thrust upon tenants as a partial consequence of the 
unequal bargaining power between landlord and tenant.73 These efforts 
ultimately produced the District of Columbia Landlord-Tenant Regula
tions which passed the council in June 1970.74

In fashioning new approaches to housing code enforcement, the Dis
trict of Columbia Landlord-Tenant Regulations build upon recent land
mark cases decided in the District of Columbia, including Brown v. 
Southall Realty Co.,75 * Javins v. First National Realty Corp.,™ and Ed- 
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'wards v. Habib.11 Briefly, the Regulations provide that the lease or 
rental agreement for an “unsafe or unsanitary” dwelling unit is void, 
whether the conditions existed at the inception of, or arose during, the 
tenancy.77 78 The Regulations create by operation of law in every lease 
or rental agreement an implied warranty that the dwelling unit is in 
compliance with the housing code.79 The Regulations also prohibit re
taliatory actions taken by the landlord in reprisal for specified tenant 
actions,80 and treat such diverse problems as exculpatory clauses and 
security deposits.81 In order to understand the significance of this legis
lation, it is necessary to review and analyze traditional landlord-tenant 
law, recent legislative modifications and proposals, and emerging judicial 
development of a modern landlord-tenant law.

77 130 U.S. App. D.C. 126, 397 F.2d 687 (1968), cert, denied, 393 U.S. 1016 (1969).
78 D.C. Housing Reg. § 2902.1 (1970).
79 Id. § 2902.2. The Housing Regulations broadly define an “owner” to mean “any 

person who, alone or jointly or severally with others: (1) Shall have legal title to any 
building arranged, designed, or used, in whole or in part, to house one or more 
habitations; or (2) Shall have charge, care, or control of . . . habitations as owner or 
agent of the owner.” D.C. Housing Reg. § 1102 (1968).

80 D.C. Housing Reg. § 2910 (1970).
81 Id. H 2908, 2910.
82 1 H. Tiffany, Real Property § 103 (3d ed. 1939); see, e.g., Horstman v. Newman, 

291 S.W.2d 567 (Ky. Ct. App. 1956).
See, e.g., Hughes v. Westchester Dev. Corp., 64 App. D.C. 292, 77 F.2d 550 

(1935); First Nat’l Realty Corp. v. Oliver, 134 A.2d 325 (D.C. 1957); Hariston v. 
Washington Housing Corp., 45 A.2d 287 (D.C. 1946).

84 See, e.g., Ng v. Warren, 79 Cal. App. 2d 54, 179 P.2d 41 (1947); Hyde v. 
Brandler, 118 A.2d 398 (D.C. 1955); Fowler v. Bott, 6 Mass. 63 (1809).

TRADITIONAL LANDLORD-TENANT LAW

Before recent judicial and legislative reforms were effected, the com
mon law relating to landlord-tenant relationships was dominated by two 
central principles. First, an owner of property was under no obligation 
to the tenant to make repairs.82 A closely related doctrine stated that 
in the absence of an express lease provision, the landlord was held to 
have made no promise that the premises were habitable.83 Second, lease 
covenants were deemed independent,84 and a substantial breach of the 
lease by the landlord did not discharge the tenant from his responsibility 
to pay rent. These rules are still law in the vast majority of jurisdictions, 
although some legislative and judicial modification has occurred in a 
small number of states.

The historical origin of these rules is not difficult to trace, but the 
rigidity with which they have been applied and their capacity to last 
well beyond the time when they accurately reflected existing landlord-
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tenant relationships, are far more difficult to comprehend. The shape 
of traditional landlord-tenant law appears to have been molded by the 
demands of a highly agrarian, feudal society in which the tenant bar
gained essentially for the use of land for farming and grazing.85 As a 
consequence, a leasehold was regarded primarily as a conveyance of an 
interest in land and only secondarily as a leasing of buildings. In this 
early setting, the common law rules accurately reflected the fact that 
the tenant-farmer generally was in full control of the land and buildings 
and had the skills to make necessary repairs.86

85 F. Grad, supra note 8, at 110.
86 See id.
87“[U]nlike his agrarian predecessor who often remained on one piece of land for 

his entire life, urban tenants today are more mobile than ever before. A tenant’s tenure 
in a specific apartment will often not be sufficient to justify efforts at repairs. In 
addition, the increasing complexity of today’s dwellings renders them much more 
difficult to repair than structures of earlier times. In a multiple dwelling repair may 
require access to equipment and areas in control of the landlord.” Javins v. First Nat’l 
Realty Corp., 428 F.2d 1071, 1078 (D.C. Cir. 1970), cert, denied, 400 U.S. 925 (1970).

88 1 American Law of Property § 3.11, at 203 (A. J. Casner ed. 1952); see, e.g., 
Saunders v. First Nat’l Realty Corp., 245 A.2d 836 (D.C. 1968), rev'd sub nom. Javins v. 
First Nat’l Realty Corp., 428 F.2d 1071 (D.C. Cir. 1970), cert, denied, 400 U.S. 925 
(1970).

89E.g., Montgomery v. Blocher, 194 Ky. 280, 239 S.W. 46 (1922); Rcaumc v. Brennan, 
299 Mich. 305, 300 N.W. 97 (1941). Contra, Gilbert v. Young, 266 S.W. 1113 (Tex. Civ. 
App. 1924) (tenant’s obligation to pay dependent on landlord’s duty to repair as 
provided in lease).

In the District of Columbia, the independence of lease terms doctrine has been 
reversed by judicial decisions and court rules. If a landlord fails to make repairs in

Despite growing urbanization and the related development of multi
family dwelling units, the common law no-repair and independence of 
covenants rules persisted, even though the assumptions underlying them 
were no longer valid. No longer interested in land but solely in ob
taining suitable living quarters, the modern urban apartment dweller 
generally is unable to make repairs himself, and must rely on the skill 
and good faith of the landlord who has direct access to most areas of 
the building and who has the incentive and capacity to repair.87 The 
traditional common law rules apply harshly to this modern tenancy, 
providing inadequate tools with which the tenant can place economic 
or legal pressure upon the landlord to make repairs. In addition, because 
the law placed no contractual duty on the landlord to repair, the tenant 
had no basis for withholding rent to force repairs,88 and his obligation 
to pay rent often continued even after he had vacated the dwelling due 
to substandard housing conditions. Even when the landlord expressly 
agreed in the lease to make repairs, many courts held that a tenant’s obli
gation to pay rent was not discharged if the landlord failed to do so.89
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These decisions were based on the rule that the landlord’s obligation to 
make repairs and the tenant’s duty to pay rent are not mutually de
pendent. The tenant could not deduct damages arising from the land
ord’s breach of covenant from his rental payments, his only remedy 

being an independent action against the landlord for breach of contract.
The common law development of the doctrines of constructive and 

partial eviction has somewhat altered the inflexibility of the no-repair 
and independence of covenants rules. The doctrine of partial eviction 
applies when a portion of the rented premises becomes untenantable or 
unusable for the purpose for which they were rented.90 In this situa
tion, courts have held that the landlord has breached his warranty of 
quiet enjoyment and that the obligation to pay rent should be discharged 
not only for the untenantable part of the premises but for the entire 
property.91 As an aid to poor tenants, the impact of the exception has 
been limited because slum housing conditions usually affect an entire 
apartment rather than only a portion of a dwelling, and because the 
exception generally has been applied in cases involving commercial 
and business properties.92

violation of an obligation undertaken in a lease, the tenant may withhold rental 
payments and may defeat an action for possession based on nonpayment of rent. The 
basis of this rule is that when an action based on nonpayment of rent is brought by 
the landlord, the tenant should be able to assert any equitable defense to defeat the 
landlord’s claim in order to avoid circuity of litigation. George Y. Worthington & 
Son Management Corp. v. Levy, 204 A.2d 334 (D.C. 1964); Seidenberg v. Burka, 106 
A.2d 499 (D.C. 1954). Rule 4(c) of the Landlord-Tenant Branch of the District of 
Columbia Court of General Sessions reflected these decisions and has been carried 
over in the rules of the new Superior Court, which state that “[i]n actions in this 
branch for recovery of possession of property in which the basis of recovery is 
nonpayment of rent or in which there is joined a claim for recovery of rent in 
arrears, the defendant may assert ail equitable defense of recoupment or set-off or a 
counterclaim for a money judgment based on the payment of rent or on expenditures 
claimed as credits against rent or for equitable relief related to the premises.” D.C. 
Super. Ct. (Civ.) Landlord-Tenant R. 5(b).

00 Okie v. Person, 23 App. D.C. 170 (Ct. App. 1904); Fifth Ave. Bldg. Co. v. 
Kcrnochan, 221 N.Y. 370, 117 N.E. 579 (1917).

91 Fifth Ave. Bldg. Co. v. Kcrnochan, 221 N.Y. 370, 117 N.E. 579 (1917).
92 F. Grad, supra note 8, at 119.

Ackerholt v. Smith, 141 A.2d 187 (D.C. 1958); see Lalekos v. Manset, 47 A.2d 617 
(D.C. 1946); Schoshinski, Remedies for the Indigent Tenant: Proposal for Change, 
54 Geo L.J. 519, 528-29 (1966).

A second major departure was the doctrine of_constructive eviction^ 
If a tenant’s premises are unusable, the courts have held that a construc
tive eviction has occurred, discharging a tenant from future rent pay
ments as though an actual eviction had taken place.93 However, this 
defense has been applied only when the premises are completely unfit 
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for human habitation and the tenant actually has vacated the premises;94 
a tenant has no right to remain on the premises and withhold rent to 
force the landlord to make repairs. Therefore, this remedy has proved 
only marginally effective,95 96 and, because of the severe shortage of alter
native housing, has provided little relief for the poor tenant.

94 Goldsmith v. Gisler, 150 A.2d 462 (D.C. 1959). But see Charles E. Burt, Inc. v. 
Seven Grand Corp., 340 Mass. 124, 163 N.E.2d 4 (1959). In Burt, the court held that a 
tenant was not required to abandon the premises in order to raise an equitable claim 
of constructive eviction. Id. at 128-30, 163 N.E.2d at 7. For a discussion of equitable 
constructive eviction, see Schoshinski, supra note 93, at 530, 533.

95 Another exception has been recognized with respect to a short term lease of 
furnished dwellings. In this situation, the landlord is held to have a responsibility to 
maintain the premises in a habitable condition on the ground that tenants generally 
have no opportunity to inspect. Young v. Povich, 121 Me. 141, 116 A. 26 (1922); 
Ingalls v. Hobbs, 156 Mass. 348, 31 N.E. 286 (1892).

96 J. Levi, P. Hablutzel, L. Rosenberg, & J. White, Model Residential Landlord- 
Tenant Code (Tent. Draft, 1969) (published under the auspices of the American Bar 
Foundation) [hereinafter cited as Model Residential Landlord-Tenant Code].

97 E.g., Conn. Gen. Stat. Rev. § 19-347b (1968); Mass. Gen. Laws Ann. ch. Ill, 
§ 127H (Supp. 1970); Mich. Comp. Laws Ann. § 125.530(3), (4) (Supp. 1970); N.Y. 
Mult. Dwell. Law § 3O2-a(3)ic) (McKinney Supp. 1970); N.Y. Real Prop. Actions 
§§ 755, 776 (McKinney Supp. 1970); Pa. Stat. Ann. tit. 35, § 1700-1 (Supp. 1970).

98 A notable exception is the Pennsylvania rent-withholding statute, which allows the 
payment of withheld rent to an escrow account in a bank or trust company. Pa. Stat. 
Ann. tit. 35, § 1700-1 (Supp. 1970).

LEGISLATIVE DEVELOPMENTS

In response to the rigidity of the common law and the ineffectiveness 
of traditional municipal code enforcement techniques, several states have 
enacted legislation in the last few years strengthening the remedies di
rectly available to the tenant to force compliance with housing standards. 
There is little uniformity among these remedies; each appears to have 
been fashioned from political, social, and economic forces unique to its 
jurisdiction. In addition to legislation already in force, many proposals 
have been put forward for discussion, including the Model Residential 
Landlord-Tenant Code?Q

Although there is great variety in recent legislation, all of these new 
remedies to some degree utilize withholding of the tenant’s rent as a 
weapon to pressure the landlord to make repairs and, in some statutes, 
to provide a pool of money out of which repairs can be made. Most 
commonly, when a building is in serious disrepair, a tenant is given the 
right to suspend rent payments to the owner. The rents are paid into 
an escrow fund97 which is supervised by a court or by a receiver ap
pointed by the court.98 Typically, the tenant has the right to withhold 
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rent from the landlord upon one of two occurrences: (1) the tenant 
or the municipal housing agency petitions a court for a determination 
that rent withholding is warranted;99 or (2) the local housing agency 
certifies that a building is eligible for rent withholding without judicial 
intervention.100 Some statutes give the landlord an opportunity to make 
repairs, and if repairs are actually made, rents withheld will be given 
to him.101 Others provide for the appointment of a receiver possessing 
the authority to use rents for repairs.102 A small number of statutes, 
however, allow abatement of the rent; when a landlord fails to make 
the required repairs after a specified time, the escrow monies may be 
returned to the tenant, if not used to make repairs.103 New York104 
and Illinois105 have special statutory procedures that allow social welfare 
agencies to withhold rent payments when a building that houses welfare 
recipients is badly deteriorated.

99 E.g., Conn. Gen. Stat. Rev. § 19-347b (1968); N.Y. Real Prop. Actions § 771 
(McKinney Supp. 1970).

100 E.g., Mich. Comp. Laws Ann. §§ 125.529(1), 125.530(3), (4) (Supp. 1970); Pa. 
Stat. Ann. tit. 35, § 1700-1 (Supp. 1970).

101 E.g., Mich. Comp. Laws Ann. § 125.530(3) (Supp. 1970); Pa. Stat. Ann. tit. 35, 
5 1700-1 (Supp. 1970).

102E.g., Mass. Gen. Laws Ann. ch. Ill, § 1271 (Supp. 1970); N.Y. Real Prop. 
Actions § 771 (McKinney Supp. 1970).

103E.g., N.Y. Mult. Dwell. Law § 3O2-a(3)(c) (McKinney Supp. 1970); Pa. Stat. 
Ann. tit. 35, § 1700-1 (Supp. 1970); see Murphy. A Proposal for Reshaping the Urban 
Rental Agreement, 57 Geo. L.J. 464 (1969) (proposal for a model lease that would 
allow a tenant to retain 50 percent of this rent during the period the premises are not 
in compliance with housing standards). New Jersey has enacted a unique statute 
which blends partial rent abatement with rent control. The statute permits local 
governments to promulgate ordinances that would permit local housing officials to 
reduce rents in a building where “substandard’’ conditions exist; nevertheless, sufficient 
income must be produced to provide the owner with a net operating income not less 
than 20 percent of gross income in a dwelling of less than five units and 15 percent 
in buildings of five or more units. N.J. Stat. Ann. §§ 2A:42-74 to -84 (Supp. 1970). 
Because of the relatively high return that must be provided, it is doubtful that the 
reduction of rent will be very large.

104 N.Y. Soc. Welfare Law § 143-b (McKinney 1966).
105 Iil. Rev. Stat. ch. 23, § 11-23 (Supp. 1970).

Rent withholding in general provides a strong inducement to the land
lord to make repairs, particularly when it is used by many tenants act
ing together in a rent strike. However, the specific legislative approach 
taken may influence the usefulness of the remedy to urban tenants. The 
first major factor determining its utility is the manner in which a statute 
provides tenant access to the remedy. A statute that requires a tenant 
to petition a court before withholding rents may have limited effect since 
tenants may be hesistant to proceed; legal assistance must be secured in 
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order to begin what is likely to be an expensive, drawn-out legal pro
ceeding with no certainty that the landlord will comply, even under 
the threat of a rent strike. However, the requirement of prior court 
authorization has the advantage of providing an impartial and non
political setting for the making of difficult factual and equitable judg
ments that will arise in connection with a rent-withholding petition. 
Furthermore, if a court certifies eligibility to withhold rent, the tenant 
may act with security; he need not make a subjective judgment about 
the condition of the property and risk eviction if he has mistakenly 
withheld rent.

A statute that grants tenant access to the rent-withholding remedy 
through municipal certification without court intervention poses sim
ilar difficulties. Municipal code enforcement techniques are often char
acterized by long delays and great confusion, and the local code en
forcement agency may require burdensome informal negotiations with 
the landlord before granting authority to withhold rent.106 On the other 
hand, municipal action will be less formal and less expensive for the 
tenant than court proceedings. Furthermore, municipal certification is 
a useful method of supervising rent withholding both to ensure that 
tenants do not abuse withholding procedures by suspending rent pay
ments because of minor defects and to give the tenant security in his 
use of the remedy.

notes 35-40 supra and accompanying text.
107 See notes 131-187 infra and accompanying text.

J

Another alternative, offering more direct tenant accessibility, is de
fensive rent withholding, allowing a tenant to withhold rent without 
prior court or agency approval. The tenant asserts the existence of 
serious code violations as a defense in a proceeding brought by the 
landlord based on nonpayment of rent. Defensive rent withholding 
may be used especially in connection with a warranty of habitability, 
which will be discussed in considerable detail below.107 Although this 
device provides minimal pre-trial protection to the landlord, it does 

5 allow a tenant to bring prompt pressure to bear without long delays 
and heavy initial legal fees, even though the tenant often will have to 
secure legal counsel when the landlord actually files suit.

There are no simple solutions to the problem of providing easy acces
sibility to tenant remedies. The draftsman is faced with a dilemma. To 
the extent that procedural safeguards are built in to prevent tenant 
abuse, tenant accessibility usually is diminished. On the other hand, 
lack of safeguards increases the potential for tenant misuse of the rem-
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edy, discouraging further investor interest in low-income properties and / 
thereby decreasing the supply of badly-needed housing. I

A second significant factor influencing the value of rent withholding 
is the disposition of rents placed into escrow. With respect to this issue, 
there is a similar clash of legitimate policy considerations. If all rents are 
eventually returned to the landlord when repairs are made, there may 
be little incentive for him to comply promptly since he still will even- S 
tuallv recover all of his rent. On the other hand, if rent withholding 
results in the abatement of rent, crucial rent revenues needed for the 
making of repairs are denied to the landlord, increasing the likelihood 
that no repairs will be made and that the building eventually may be 
forced from the rental market because of dilapidation. At the same 
time, failure to recognize some form of rent abatement denies the tenant * 
fair compensation for the damage he suffers as a consequence of slum 
housing conditions. Thus, the choice among these policies will be dif
ficult to make, and the draftsman must be prepared to state clearly the 
issues involved so that policymakers can more intelligently choose 
among these competing values.

The Model Code Approach to Tenant Remedies. The Model
Code illustrates other issues likely to arise in connection with tenant 
rights legislation.108 The Model Code makes only limited use of rent 
withholding, but places heavy emphasis on remedies that allow a tenant 
to terminate the lease without liability for future rent. Under section 
2-204 of the Model Code, if the premises are not in substantial com
pliance with the housing code at the beginning of the tenancy the ten
ant may vacate the premises within the first week.109 After the first 
week, a more rigid standard is applied under section 2-205; the tenant 
may vacate with no obligation for future rent only if a condition exists 
that deprives him of a substantial part of his bargain or that renders the 
premises uninhabitable.110

108 The Model Code is discussed in some detail because it appears likely that it will 
attain increasing importance. The Commission on Uniform State Laws has taken up 
the Model Code as the point of departure for the drafting of a Uniform Landlord- 
Tenant Relationship Act. Remarks of Professor Julian Levi, ABA National Institute 
on Housing Code Enforcement, Washington, D.C., Nov. 21, 1970. For a detailed 
discussion of the Model Code, sec Gibbons, Residential Landlord-Tenant Law: A Survey 
of Modern Problems with Reference to the Proposed Model Code, 21 Hastings L.J. 
369 (1970).

109 Model Residential Landlord-Tenant Code § 2-204.
119 Id. $ 2-205.

These two termination remedies are of virtually no advantage to the 
low income tenant. The fact that a tenant is required to exercise his 
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section 2-204 option to vacate within a week means that it will rarely 
be used, since it normally will take longer than a week for a low-income 
family to find alternative housing in this period of acute shortage. This 
remedy is weakened even further by the fact that the poor tenant is 
not likely to discover that he has a right to vacate until the one week 
election period has elapsed. Section 2-205 is also of little utility, only 
marginally improving upon the common law defense of constructive 
eviction. Generally, any remedy giving a tenant no more than the right 
to vacate the premises should be viewed critically, since such a remedy 
confers illusory benefits of little more value to the low-income tenant 
than the municipal code enforcement remedy of an order to demolish or 
vacate.

The Model Code proposes highly limited rent withholding and abate
ment remedies that are also of questionable benefit. Under its provisions, 
for example, when a landlord fails to supply hot water, the tenant may 
vacate the premises or, alternatively, remain and withhold one-fourth 
of the rent.111 The landlord may avoid this penalty, however, by show
ing that it is impossible to provide hot water.112 If the landlord fails 
to supply water or heat, the tenant may terminate the lease or, upon 
notice to the landlord, obtain adequate substitute housing for as long 
as heat or water is not being supplied.113 During this time, rent is com
pletely abated and the landlord becomes responsible for expenses in^ 
curred by the tenant up to one-half the amount of the abated rent unless 
he can show impossibility^oUperformance.114 The major weakness of 
tKese remedics is that their limited application does not extend to gen
eral deterioration of the housing. The right to retain a portion of the 
rent during the emergency situations set forth in the proposal may be 
useful. However, even where the landlord is not providing these essen
tial services, the tenant has no remedy except termination if the landlord 
is able to demonstrate that it is impossible to provide them. Further
more, if the landlord fails to provide heat or water, the Model Code 
seems to confine the right to rent abatement to the situation in which 
the tenant obtains temporary replacement housing, which is probably 
in shorter supply than permanent alternative housing. The middle in
come tenant can probably move into a motel or hotel during the period 
when heat or water is not being provided, but the low-income tenant 
is not likely to have this alternative; even if he does, damages of one- 

111 Id. § 2-207(1) (a), (b).
H2 ZJ. § 2-207(1) (b).
ns Id. § 2-207(2) (a), (b).
UW. § 2-207(2) (b).



1971] D.C. Landlord-Tenant Law Reform 929

half of the rent in addition to the abated rent probably will not fully 
compensate him for his expense.

The Model Code places primary reliance on receivership to combat 
generalized slum conditions.115 W hile this remedy has many advantages 
in providing the economic and administrative base for the making of 
repairs, the Model Code approach to receivership has shortcomings. 
\\ hen a building lacks heat, running water, light, electricity, or is in 
“any condition dangerous to the life, health, or safety” of the tenant, 
a petition may be filed by the tenant with an appropriate court asking 
for the appointment of a receiver.116 The landlord may defend the 
action by showing that the prohibited conditions have been corrected 
by the time of trial,117 have been willfully or recklessly caused by the 
tenant,11" or would have been corrected had the tenant not refused 
reasonable access.119 The receiver may make the necessary repairs120 
and issue notes to cover the costs of refurbishing.121 If the court deter
mines that the future rents of the buildino- cannot cover the cost of 
repairs, it may order the receiver to take appropriate action, including 
demolition of the building,122 but the court may not allow repairs that 
cannot be paid for out of future profits.123 This last requirement severely 
circumscribes the utility of the remedy because the very properties that 
are eligible for receivership are usually those whose rents will not cover 
the cost of massive repairs.

115/J. 3-301 to -307.
116 /J. § 3-301.
117 Id. § 3-303(1).
118/¿. § 3-303(2).
119Id. § 3-303 (3).
120Id. § 3-306(1).
121 Id. S 3-306(2).
122 Id. § 3-307(3).
123/J.
124 Id. $ 3-304.

Another possible weakness of this remedy is that, under section 3-304, 
the court may allow the owner an opportunity to make the necessary 
repairs before appointing a receiver, provided that a performance bond 
is posted by the owner.124 This section contemplates that the court 
will closely supervise repairs by the owner to insure that they are made 
promptly. It is possible that this section could seriously undercut the 
value of the receivership remedy by allowing the landlord, who in most 
cases has already exhibited a strong unwillingness to make repairs, to 
have another chance to do so and to have full benefit of the rents paid 
by the tenant which may substantially exceed the cost of the perform- 
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2nce bond. If the landlord is to be given one last opportunity to repair, 
the tenant should be allowed to pay his rent into escrow and the land
lord should receive the rents only if repairs are actually made. In this 
way, the landlord would receive no economic advantage by delaying 
the appointment of a receiver.

A major drawback of the receivership remedy is the probable shortage 
of attorneys willing to undertake such time-consuming and highly com
plex proceedings.125 In addition, it may be extremely difficult to find 
persons with the necessary expertise who would be willing to serve as 
receivers.126 Generally, however, receivership has had some measure 
of success in returning run-down buildings to productive use.127

125 See generally F. Gilad, supra note 8, at 129.
126 See generally id. at 130.
127 See id. at 46-52; Blum & Dunham, Slumlordism as a Tort—A Dissenting View, 

66 Mich. L. Rev. 451, 463 (1968).
128 “If contract principles of dependency of promises were applied to leases, any 

substantial failure of the landlord to meet his obligations would defeat his action for 
rent, as well as entitle the tenant to rescind the lease and abandon the premises.” 
Schoshinski, supra note 93, at 534; see F. Grad, supra note 8, at 109. The Model Code 
would seem expressly to preclude judicial development of these warranty of habitability 
remedies. See Model Residential Landlord-Tenant Code § 2-102.

129 237 A.2d 834 (D.C. 1968), appeal denied, No. 21,874 (D.C. Cir., July 16, 1968), 
cert, denied, 393 U.S. 1018 (1969).

EMERGING JUDICIAL DEVELOPMENTS

In the final analysis, many tenant rights statutes fall short of providing 
strong protection to aggrieved tenants because the remedies often are 
encumbered with official certifications, court proceedings, and admin
istrative pitfalls that promote continued landlord evasion and delay. 
From a tenant’s point of view, many of the shortcomings evinced by 
such legislation can be avoided if the courts and the legislature treat 
a residential lease as an ordinary contract for the sale of housing services 
and create a warranty that the owner will maintain the building in com
pliance with local code requirements.128 This is the approach adopted 
by the District of Columbia Landlord-Tenant Regulations and by the 
courts of the District in developing a common law reflecting the reali
ties of the modern landlord-tenant relationship. Because the tenant 
remedies provided by the Regulations are grounded in recent judicial 
decisions, an understanding of these decisions is essential.

In 1968, the local and federal courts in the District of Columbia began 
what ultimately became a thorough reassessment of landlord-tenant law 
as it applied to the modern residential leasehold. The first significant 
case was Brown v. Southall Realty Co.,129 in which the court applied 
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contract principles to a lease. In Brown, the tenant had withheld his 
rent, claiming that no rent was due because the premises had been rented 
in violation of an express housing code provision precluding the rental 
of property in unsafe or unsanitary condition. The landlord brought 
an eviction action based on nonpayment of rent. The court held that a 
lease entered into when the premises occupied by the tenant were unsafe 
or unsanitary in violation of the housing code is an illegal contract and 
therefore is void.130 As a result, the landlord could not evict because no 
rent was due under the lease.

130 Id. at 837.
131 428 F.2d 1071 (D.C. Cir. 1970), rev'g sub norn. Saunders v. First Nat’l Realty 

Corp., 245 A.2d 836 (D.C. 1968), cert, denied, 400 U.S. 925 (1970).
132 Lemle v. Breeden, 462 P.2d 470, 475 (Hawaii 1969); Pines v. Perssion, 14 Wis. 

2d 590, 595-97, 111 N.W.2d 409, 412-13 (1961); see Reste Realty Corp. v. Cooper, 
53 N.J. 444, 455, 251 A.2d 268, 273-74 (1961). In Levtle, the court said: “By adopting 
the view that a lease is essentially a contractual relationship with an implied warranty 
of habitability and fitness, a more consistent and responsive set of remedies are available 
for a tenant. They are the basic contract remedies of damages, reformation, and 
recision. These remedies would give the tenant a wide range of alternatives in seeking 
to resolve his alleged grievance.” 462 P.2d at 475. See also Marini v. Ireland, 56 N.J. 
130, 265 A.2d 526 (1970). In Marini, the court implied a warranty of habitability into 
a residential lease but limited the tenant’s remedies to vacating the premises or making 
repairs and deducting the cost from rent. Id. at 144, 146-47, 265 A.2d at 534-35. There 
would seem to be little logic behind limiting a tenant’s remedies pursuant to a 
warranty of habitability in this fashion. Contra, Jack Spring, Inc. v. Little, No. 4,730 
(Sup. Ct. Ill., Nov. 1970) (4-3 decision). In Jack Spring, the court held that a tenant 
cannot defend against an action for possession based on nonpayment of rent by 
asserting the refusal of the lessor to repair defects in the leased premises pursuant to 
an express covenant to repair. The tenants had argued for the imposition of a warranty 
of habitability, the breach of which would entitle the tenant to withhold rent. The 
court, however, said that: “[T]he existing doctrine of constructive eviction has far 
more to recommend it than the new rule urged by the [tenants] herein. If tenants 
u ere permitted to remain in possession while paying no rent until such time as the 
lessor fulfills alleged promises to repair defects, we feel that many landlords would be 
reluctant, if not wholly unwilling, to engage in the business of renting residential 
dwelling places, particularly in congested or low-income urban areas.” Id.

133 428 F.2d at 1073.

Javins v. First 'National Realty Corp.131 is a landmark case in landlord
tenant law. While earlier cases in other jurisdictions had established a 
warranty of habitability in a lease,132 Javins was the first major case to 
apply the doctrine to leases involving urban, low-income tenants. In 
Javins, the landlord sought an eviction for nonpayment of rent. The 
tenants admitted withholding rent payments but claimed that no rent 
was due because 1500 housing code violations had arisen on the property 
since the execution of the lease, giving the tenants an equitable defense 
or claim by way of recoupment or set-off equal to the rent claim.133 
The trial court refused the tenants’ offer of proof regarding housing 



932 The Georgetown Law Journal [Vol. 59:909

code violations and entered an eviction judgment in favor of the land
lord which was affirmed by the District of Columbia Court of Appeals.134

134 Saunders v. First Nat’l Realty Corp., 245 A.2d 836 (D.C. 1968), rev'd mb norm., 
Javins v. First Nat’l Realty Corp., 428 F.2d 1071 (D.C. Cir.), ¿ert denied, 400 U.S. 
925 (1970). In Saunders, the direct question before the court was whether the 
holding in Broaun should be extended to void a lease when housing code violations 
had occurred since the beginning of the tenancy. The court held that such violations 
arising after the lease had been executed did not invalidate the lease. Id. ar 838. The 
court also held that since the housing code expressly sets forth only criminal penalties, 
it did not impose a contractual obligation to repair on the landlord which is enforce
able by the tenant and thus did not reverse the old no-repair rule. For these reasons 
the court concluded that the landlord’s violation of the housing code did not in whole 
or in part discharge the tenant’s obligation to pay rent. Id. at 839. The landlord, 
therefore, could maintain an action for possession for nonpayment of rent, despite his 
failure to repair.

135 428 F.2d 1071 (D.C. Cir. 1970), rev'g mb nom. Saunders v. First Nat’l Realty 
Corp., 245 A.2d 836 (D.C. 1968), cert, denied, 400 U.S. 925 (1970). Before Febru
ary 1, 1971, the United States Court of Appeals for the District of Columbia had 
discretionary jurisdiction over appeals from the District of Columbia Court of Appeals. 
D.C. Code Ann. § 11-321 (1967). The District of Columbia Court Reform and 
Criminal Procedure Act of 1970, effective February 1, 1971, divests the federal court 
of such jurisdiction. Pub. L. No. 91-358, 84 Stat. 476, to be codified as D.C. Code Ann. 
§ 11-301.

136 428 F.2d at 1072-73.
137 Id. at 1082-83. In Diamond Housing Corp. v. Robinson, the District of Columbia 

Court of Appeals held that a tenant’s right to assert the defense of an illegal contract 
does not depend on official inspection or official certification of the violations. 257 A.2d 
491, 494 (D.C. 1969). This rule was cited with approval in Javins. 428 F.2d at 1082 n.62.

138 428 F.2d at 1082 n.61.

On further appeal to the United States Court of Appeals for the 
District of Columbia Circuit135 the no-repair rule was rejected, and the 
court held that a landlord is under an implied contractual obligation, 
enforceable by the tenant, to make repairs when violations occur during 
the tenancy. The court stated that “[a] warranty of habitability, meas
ured by the standards set out in the Housing Regulations for the District 
of Columbia, is implied by operation of law into leases of urban dwell
ing units covered by those Regulations and . . . breach of this warranty 
gives rise to the usual remedies for breach of contracts.” 136 Applying 
usual remedies for a breach of contract, the court concluded that the 
tenants’ obligation to pay rent was mutually dependent on the land
lord’s compliance with the implied warranty. As a result, the tenant 
could either assert damages arising from the breach as a set-off in the 
landlord’s action for past rent or for eviction based on nonpayment of 
rent,137 or could press affirmative damage claims and seek specific per
formance of the landlord’s implied obligation to repair.138
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TENANT REMEDIES UNDER THE DISTRICT OF COLUMBIA LANDLORD

TENANT REGULATIONS

The District of Columbia Landlord-Tenant Regulations codify the 
decisions in Brown and Javins. Section 2902.1 (a) incorporates the Brown 
rule voiding a lease where unsafe and unsanitary conditions exist at the 
inception of the tenancy, and section 2902.1 (b) expands application of 
this rule to situations where such conditions arise during the tenancy.139 
Section 2902.2 adds the warranty of habitability announced in the 
Javins case.140 Although the court in Javins did not consider the ques
tion of whether, in light of its implied warranty of habitability theory, 
the illegal contract approach of Brown was still to be followed, the 
Regulations settle the issue by providing that the tenant may pursue 
remedies based on either an illegal contract theory or a breach of the 
warranty of habitability in appropriate circumstances.141 Because the ’ 
Regulations state the tenant remedies only in general terms, case law 
must be relied upon to determine what remedies logically result from 
the principles enunciated in the Regulations and what limitations are 
inherent in the use of the legal weapons supplied by it.

139D.C. Housing Reg. § 2902.1 (a), (b) (1970). This provision clearly modifies the 
result in Saunders v. First Nat’l Realty Corp., 245 A.2d 836, 838 (D.C. 1968). There 
would seem to be no sound basis for limiting the application of illegal contract 
doctrine to the situation where the housing code violations existed at the inception 
of the tenancy in view of the express policy stated in section 2501 of the Housing 
Regulations requiring continuing maintenance. Id. § 2501. See Note, Leases and the 
Illegal Contract Theory—Judicial Reinforcement of the Housing Code, 56 Geo. L.J. 
920, 931 (1968); Restatement of Contracts § 608 (1932).

140 D.C. Housing Reg. § 2902.2 (1970).
141 Id. 2902. It has recently been held that the maintenance standards of the 

District of Columbia I lousing Regulations arc applicable to public as well as private 
housing. Knox Hill v. Washington, No. 22,781 (D.C. Cir., Feb. 4, 1971). I bis case, 
however, left open the question of whether the civil remedies imposed by the 
Regulations arc enforceable against public housing officials. Id. at 22.

142 In Reese v. Diamond Housing Corp, the District of Columbia Court of Appeals 
sustained a trial court holding that conditions shown by the tenant did not substantially 
affect habitability. 259 A.2d 112, 113 (D.C. 1969). The trial court had ruled that such 
a determination must take into account the age of the structure and the suitability of 
housing in the particular area of the city. Id. at 112. This would seem to create the 

irZ?c7z is the Lease Voided or the Warranty of Habitability Breached?
Section 2902.1 provides that a lease or rental agreement is 

voided when the premises are “unsafe or unsanitary.” Subsequent case 
law has not refined the definition of “unsafe or unsanitary,” and, con
sidering the infinite variety of conditions that can arise, further speci
ficity is both unlikely and unwarranted.142 However, it would appear 
that the conditions must be quite serious in nature.
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Although neither the Regulations nor the holding in Javins demon
strate with particular clarity what would constitute a breach of the 
warranty of habitability, the court in Javins did explain what would not 
amount to a breach of the warranty, stating that “[t]he jury should 
be instructed that one or two minor violations standing alone which do 
not affect habitability are de minimis” 143 This would seem to suggest 
that several substantial violations are sufficient to constitute a breach 
of the warranty. If this is the test, the court has declined by implication 
to adopt the “unsafe and unsanitary” standard, thereby indicating that 
less serious and less numerous violations of the housing code will be 

o required to establish a breach of the warranty of habitability than would 
be required to determine the illegality of a lease.

extraordinary and indefensible principle that inner city housing must be judged bv 
lower standards than housing in other areas of the city. The appellate court found 
this holding inconsistent with Brown, but upheld the lower court’s decision on the 
ground that there was sufficient factual support for the specific decision in the case. 
Id. at 113.

143 428 F.2d at 1082 n.63.
144 428 F.2d at 1072-73, 1075.
145 14 Wis. 2d 590, 111 N.W.2d 409 (1961).
146 Id. at 596-97, 111 N.W.2d at 413.
147 Lemle v. Breeden, 462 P.2d 470 (Hawaii 1969); Reste Realty Corp. v. Cooper,

53 NJ. 444, 251 A.2d 268 (1969).

Recision. When conditions exist that render a lease void or
constitute a breach of the warranty of habitability, the tenant may re
scind the lease by vacating the premises without incurring any liability 
for future rents. The Javins case did not deal expressly with this point, 
but the court did make it clear that all remedies for breach of contract 
would apply to a breach of the warranty of habitability.144 In earlier 
warranty of habitability cases in other jurisdictions, the right of recision 
was recognized upon the landlord’s breach of the warranty. In Pines 
v. Perssion,145 for example, the Wisconsin supreme court held that a 
breach of the warranty of habitability entitled the tenant to abandon the 
premises and discharged him from liability for future rent under the 
lease.146 More recent cases apply a similar rule.147 * It is unlikely, how
ever, that recision will be widely used by tenants. Like demolition, 
orders to vacate, and constructive eviction, the shortage of decent hous
ing makes this a remedy of questionable value.

Rent Withholding. The District of Columbia Landlord-Tenant
Regulations do not provide expressly for a rent-withholding remedy, 
but the tenant’s right to withhold rent flows logically from the illegal 
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contract and warranty of habitability remedies expressly stated in the t 
Regulations. When the landlord has breached the warranty of habita
bility, the tenant may suspend rental payments based on the Javins 
holding that a tenant’s obligation to pay rent is dependent on the land
lord's compliance with the warranty of habitability. However, the 
extent to which the rent is abated should depend on the seriousness of 
the violations. The court in Javins held that a tenant could assert the land
lord’s breach of warranty in defense against the landlord’s action for 
past due rent or to defeat an action for possession based on nonpayment 
of rent.348 If a landlord seeks an eviction for nonpayment and it is 
found that no violations exist or that the violations are trivial, there is 
no breach of warranty, the tenant is not discharged from his duty to 
pav rent, and a judgment for possession may be granted.149 If housing 
code violations are found to be sufficiently serious to extinguish the 
entire rent obligation, the tenant cannot be evicted for nonpayment 
because he owes no rent.150 If the court finds that only a portion of 
the rent is due because the violations are not so serious as to justify full 
abatement, the tenant cannot be evicted if he pays the portion of the 
back rent he is found to owe.151 Presumably, similar rules allowing abate
ment of rent according to the seriousness of the violations will be 
applied where the defaulting landlord brings an action for rent owed 
by the tenant.152*-

ns 428 F.2d at 1082.
no See id. at 1082 n.63.
iso id. at 1083.
151 Id.
ir,2Cf. Bonner v. Beechem, 2 CCH Pov. L. Rep. 1111,098 (Colo. County Ct., Colo. 

Feb. 20, 1970). In Bonner, the court held that upon a landlord’s breach of the 
warranty of habitability, no rent is due because of a failure of consideration. Id. 
r 11.098, at 11,836.

153 See notes 178-182 infra and accompanying text.
154 271 A.2d 412 (D.C. 1970), appeal filed, No. 71-1023, D.C. Cir., Jan. 20, 1971.
155 Id. at 413.

Although a tenant asserting an illegal contract defense also may with
hold rent and successfully defend an action for possession based on non- 
pavment on the ground that no rent is due under the lease,153 the extent 
to which a tenant asserting such a defense may retain withheld rents 
or recover rents already paid is somewhat unclear. In William J. Davis, 
Inc. v. Slade,154 a trial judge awarded a tenant whose lease had been 
invalidated pursuant to a Brown defense all back rent paid by the tenant 
to rhe landlord under the lease.155 On appeal, the District of Columbia 
Court of Appeals held that while the landlord could not recover rent 
under the lease, he was entitled to the reasonable value of the premises
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on a theory of quasi-contract.1545 Although this holding relates directly 
to an action brought by the tenant for past rents, it would appear that 
2 similar rule would logically be applied in an action brought by the 
landlord for recovery of rents withheld by the tenant. There would 
seem to be no justification for distinguishing, as did the court in William 
J. Davis, Inc., between contracts voided by reason of housing code 
violations and other contracts voided on the ground of illegality. The 

| weight of authority holds that a contract made in violation of law is void 
and can confer no benefit on the wrongdoer, either by way of a recov
ery under the contract or by way of quasi-contract.156 157 This well-estab
lished contract principle should be applied to a lease, with the result that 
a tenant would not be required to pay past due rent under a void lease 
and would be allowed to recover any rents paid to the landlord during 
the period of the lease when the illegal conditions existed. Because the 
tenant in William J. Davis, Inc. is seeking further review in the United 
States Court of Appeals for the District of Columbia Circuit,158 this view 
may ultimately be adopted. While it might be argued that such a rule 
would be overly harsh since a landlord does not exhibit the intentional 
criminality usually found in illegal contract cases, courts are likely to 
limit the Brown defense to situations involving severe housing condi
tions justifying such a forfeiture.

156 Id. at 416.
157 Rubin v. Douglas, 59 A.2d 690 (D.C. 1948). The court in Rubin stated the 

rule that “if the parties are not in pari delicto, and one of them has not been guilty of 
serious moral turpitude, he may repudiate the contract and recover what he has paid 
under it.” Id. at 691. The court in William J. Davis, Inc. recognized that because of 
the severe housing shortage, requiring the tenant to take any housing he can find, the 
tenant could not be held to be in pari delicto, even though the housing regulations 
technically preclude a tenant from occupying substandard housing. 271 A.2d at 415-16; 
see Miller v. Peoples Contractors, Ltd., 257 A.2d 476 (D.C. 1969); Restatement of 
Contracts § 598 (1932); Note, supra note 139, at 925-33.

158 William J. Davis, Inc. v. Slade, 271 A.2d 412 (D.C. 1970), appeal filed, No. 
71-1023, D.C. Cir., Jan. 20, 1971.

159See Javins v. First Nat’l Realty Corp., 428 F.2d 1071, 1082 (D.C. Cir. 1970), 
rev’s sub norn. Saunders v. First Nat’l Realty Corp., 245 A.2d 836 (D.C. 1968), cert, 
denied, 400 U.S. 925 (1970).

If the decision in William J. Davis, Inc. stands, however, the landlord 
may recover the reasonable value of the premises even though the lease 
is rendered invalid. This is essentially the damage approach applied in 
Javins to the warranty of habitability situation, with one important 
exception: A tenant asserting a warranty of habitability defense bears 

* the burden of proof in establishing the amount of rent due.159 On the 
other hand, when the basis of the tenant’s defense is an illegal contract, 
the landlord who seeks affirmative recovery through quasi-contract must
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carry the burden of proving the actual rental value of the premises.160 
This is an extremely important distinction because the burden of proof 
may be difficult to carry. Strict application of a rule requiring the tenant 
to prove damages may result in only modest or nominal rent set-offs since 
a tenant may be unable to prove the actual value of his dwelling after 
code violations are taken into account.161 Normally in deciding damage 
questions the courts have required competent expert testimony to estab
lish value.162 Obviously, the typical low-income tenant is unable to 
afford the cost of obtaining such testimony, and absent specific proof 
establishing the actual value of the premises, the courts may at most give 
the tenant nominal relief. Even if the tenant is able to secure witnesses 
with the proper credentials, it is possible that the expert may find little 
difference between the value of the dwelling as contracted for and the 
value of the dwelling in its actual condition. The problem was suggested 
in a recent post-J^my decision in which the United States Court of 
Appeals for the District of Columbia Circuit stated: “It may be that 
placing a monetary value upon an apartment in subpar condition will 
always be a difficult task.” 163'

iso See, J. Wigmore, Evidence 2485, 2486 (3d ed. 1940).
I he usual measure of damages for a landlord’s breach of a lease is the difference 

between the rental value of the premises as contracted for and the rental value of the 
premises in their actual condition. See Rubinstein v. Lichtenstein, 137 A.2d 219 (D.C. 
1957); Lalekos v. Manset, 47 A.2d 617 (D.C. 1946).

162See 7 J. Wigmore, Evidence §§ 1923, 1925 (3d ed. 1940).
Cooks v. Fowler, No. 24,546, at 12 (D.C. Cir., Nov. 13, 1970).

io* 428 F.2d at 1083 n.67.

Consequently, the question of who bears the burden of proof is cru
cial. The fact that the landlord must carry the burden in quasi-contract 
when the tenant asserts an illegal contract defense significantly enhances 
the value of that remedy to the tenant. Such an approach may become 
even more valuable to tenants if the courts ultimately apply traditional 
contract principles and hold that the landlord, as a wrongdoer, can 
recover no rent when a lease is void. In contrast, because of the diffi
culty in proving damages, the typical Javins situation is likely to result 
only in a diminution of rent rather than a complete abatement.

Apparently concerned that this judicially-created rent withholding 
remedy might result in undue hardship to landlords, the court in Javins 
endorsed a pre-trial “protective procedure” developed by the trial courts 
under which a tenant would be required to deposit future rents into the 
registry of the trial court during the pending litigation, with the es
crowed money being apportioned after trial between landlord and tenant 
based on the finding of rent actually due.164 It is clear that the escrow 
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procedure relates only to rent due after the litigation begins, and that 
the trial court may not compel a tenant to deposit past rents accruing 
before the landlord moved to evict.165 Nor may the trial court order 
that rents be paid to the landlord during litigation.166 The United States 
Court of Appeals for the District of Columbia Circuit further defined 
the scope of the “protective procedure” in Bell v. Tsintolas Realty 
Ci?.,167 in which a tenant raised an illegal contract defense to a landlord's 
action for possession based on nonpayment of rent. The court concluded 
that pre-judgment protective procedures are unusual and are at variance 
with procedures utilized in normal civil litigation,168 and therefore 
“should be ordered only in limited circumstances, only upon motion of 
the landlord, and only after notice and opportunity for a hearing on 
such a motion.” 169 Bell also clearly establishes that these protective 
procedures apply to tenant rent withholding pursuant to an illegal 
contract defense as well as to that of warranty of habitability.

165 See id.
166 See Dorfmann v. Boozer, 134 U.S. App. D.C. 272, 275-78, 414 F.2d 1168, 1171-74 

(1969).
167 430 F.2d 474 (D.C. Cir. 1970).
168 Id. at 481.
169 Id. at 482. For the factors used in framing protective orders in a similar context, 

see Cooks v. Fowler, No. 24,546 (D.C. Cir., Nov. 13, 1970); Blanks v. Fowler, 
No. 24,548 (D.C. Cir., Nov. 13, 1970).

170 Early drafts of the District of Columbia Landlord-Tenant Regulations contained 
a repair and deduct provision stating:

In any case where the owner or licensee fails to make a repair required by 
these Regulations within a reasonable time after notice is given and no 
extension or variance has been granted by the Department of Economic 
Development or its agents, the tenant may cause repairs to be made and 
deduct from his rent the actual or reasonable cost, not to exceed $100, of 
making repairs—whichever cost is less: Provided that in deducting such 
amounts the tenant presents to the owner or his agent appropriate evidence 
of the cost of such repairs and that payment has been made by or on behalf 
of the tenant; Further provided that the condition repaired by the tenant 
was not negligently or willfully caused by the tenant or any person on the 
premises with the consent of the tenant.

Proposed Amendment to the District of Columbia Housing Regulations § 2903, intro
duced by Vice-Chairman Sterling Tucker. Mar. 1970 (copy on file at Geo. L.J.). This 
provision was deleted from the final version of the Regulations on the ground that a 
tenant’s remedies upon a landlord’s breach of a warranty of habitability includes a right 
to repair and deduct, and that this provision was considerably more restrictive.

Repair^ and Deduct^ Another remedy flowing logically from the
Regulations is the tenant’s right to make the necessary repairs to the 
property in order to correct the landlord’s breach of warranty and to 
deduct the cost of these repairs from rental payments.170 This remedy 
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was recognized at common law for a landlord’s breach of an express 
promise to repair,171 and has been adopted recently in a case where a 
warranty of habitability was implied even in the absence of an express 
promise to repair.172 173 In Bell v. Tsintolas Realty Co.113 the United States 
Court of Appeals for the District of Columbia Circuit also recognized 
the right to repair and deduct, stating that a tenant could claim a rent 
set-off upon a landlord’s breach of an implied warranty of habitability 
by demonstrating “that some portion of his potential payment of rent 
was instead expended on repairs to the premises.” 174

171 See F. Grad, supra note 8, at 111; McElhaney, Retaliatory Evictions: Landlords, 
Tenants, and Law Reform, 29 Md. L. Rev. 193, 205-06 (1969). Contra, Reume v. 
Brcnnen, 299 Mich. 305, 300 N.W. 97 (1941).

172 Marini v. Ireland, 56 N.J. 130, 265 A.2d 526 (1970). In Marini, the court refused 
to hold that the tenant’s obligation to pay rent was dependent on the landlord’s com
pliance with an implied warranty of habitability. However, the tenant was given the 
option, upon the landlord’s breach, of making reasonable repairs and deducting the 
cost from the rent owed. Id. at 146-47, 265 A.2d at 535.

173 430 F.2d 474 (D.C. Cir. 1970).
174/d. at 184.
175 Cal. Civ. Code § 1942 (West 1954); Mont. Rev. Codes Ann. § 42-202 (1947); 

N.D. Cent. Code § 47-16-13(1) (1960); Okla. Stat. Ann. tit. 41, § 32 (1951); S.D. 
Comp. Laws Ann. § 43-32-9 (1967).

176 Cal. Civ. Code § 1942 (West 1954); Mont. Rev. Codes Ann. § 42-202 (1947).
177 Model Residential Landlord-Tenant Code § 2-206.
*78 237 A.2d at 837.

Several states have enacted legislation providing for repair and deduct 
remedies.175 Some of these statutes limit the amount of expense that 
the tenant may recover to a maximum of one month’s rent,176 177 as does 
the .Model Code.111 Neither the Regulations nor the case law recog
nizing repair and deduct as a remedy for breach of a warranty of habi
tability imposes such a limitation on the repairs that can be made by 
the tenant; however, as a practical matter, the remedy will be used to 
make only minor repairs and not for correcting badly run-down prop
erties, since tenants and tenant organizations simply do not have ready 
capital to finance major repairs.

The Tenant's Right to Remain on the Premises. The tenant’s
right to remain on the premises after withholding rent may depend on 
whether the basis for the tenant’s defense is illegal contract or warranty 
of habitability. In Bro'ivn, the court ruled that the existence of serious 
housing code violations voids a residential lease, but the decision did not 
consider the additional question of whether the tenant could remain in 
possession after a lease had been invalidated.178 In a subsequent case, 
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Diamond Housing Corp. v. Robinson™ the District of Columbia Court 
of Appeals held that when it is established that a lease is void and un
enforceable, a tenant remaining on the premises has no rights under the 
invalid lease, is a tenant at sufferance, and, as a result, may be evicted 
upon 30-days notice by the landlord.179 180 The District of Columbia 
Landlord-Tenant Regulations modify this harsh eviction consequence 
by protecting a tenant who is withholding rent against a retaliatory 
eviction sought by the landlord.181

179 257 A.2d 492 (D.C. 1969).
180 Id. at 495.
181 D.C. Housing Reg. § 2910 (1970).
182 D.C. Code Ann. § 45-902 (1967).

It would appear that a tenant asserting a defense based on a warranty 
of habitability has a stronger claim to remain on the premises. Under 
a Javins defense, the validity of the lease is not called into question, and 
a tenant should therefore be able to remain on the premises, paying such 
rent as the court may determine, at least for the period remaining under 
the lease. Where there is no remaining term under the lease, however, 
or where the tenancy is month-to-month, the landlord may seek an 
eviction based on 30-days notice,182 regardless of which remedy is relied 
upon by the tenant. Whether a court will grant the eviction, however, 
will depend upon the tenant’s success in proving a retaliatory motive by 
the landlord under section 2910 of the Regulations.

An Assessment of Illegal Contract and Warranty of Habitability.
Though warranty of habitability and illegal contract approaches pro
vide strong and wide-ranging tenant remedies, they have a number of 
serious drawbacks as code enforcement techniques to deal with the 
problem of halting the deterioration of housing. Because these remedies 
result in full or partial abatement of rent, revenues with which to make 
repairs are reduced. Furthermore, because the remedies allow the tenant 
to withhold rent prior to express court approval or local agency certi
fication of eligibility, they fail to provide strong safeguards to pre
vent tenant abuse, although escrow arrangements acknowledged by 
Javins do become effective after litigation has begun. Safeguards such 
as agency certification, however, result in unwieldy legal procedures 
and delays that may defeat the purpose of the remedy, whereas illegal 
contract and warranty of habitability, as defensive remedies, enjoy the 
distinct advantage of allowing the tenant speedy access to legal tools 
that exert strong economic pressure on the landlord to bring his proper
ties into compliance with code standards.



1971] D.C. Landlord-Tenant Law Reform 941

The difference between court authorized escrow arrangements and 
defensive rent withholding is small but crucial. In the case of court 
authorized escrow, the tenant must place his rents into escrow at the 
outset. Where a tenant utilizes defensive rent withholding, the landlord 
does not receive protection until he files suit. However, in the latter 
case the landlord retains ultimate control over the protection available 
to him since, at the time he brings suit for eviction, the court may estab
lish a protective escrow fund. The crucial difference, then, is that de
fensive rent withholding shifts the burden of initiating litigation from 
the tenant to the landlord.

It may be misleading, however, to judge the remedies provided by the 
Regulations solely as code enforcement tools to gain repairs. The pri
mary justification for warranty of habitability and illegal contract ap
proaches is that they recognize that tenants suffer damage from poor 
housing and attempt to compensate the tenant for this damage through 
complete or partial rent abatement. This reason alone may be sufficient 
to justify abatement. Furthermore, it is doubtful, in any event, that the 
revenues which rent abatement denies the landlord would be sufficient 
to allow large-scale renovation.

The warranty of habitability and illegal contract approaches may 
also be criticized because it might appear that a tenant could be evicted 
if he mistakenly withholds rents and cannot, therefore, use these reme
dies with security. However, a close reading of Javins and earlier case 
law183 in the District of Columbia clearly indicates that a tenant who 
has withheld rent incorrectly may avoid eviction simply by tendering 
the landlord past rents due plus interest. In addition, a broad reading 
of section 2910(c) of the Regulations indicates that good faith in the 
exercise of the rent-withholding remedy is an available defense to a mis
taken tenant.184 Thus, the tenant would seem to enjoy some security 
in his use of the remedies.

183 See, e.g., Cohen v. Basiliko, 106 A.2d 142 (D.C. 1954); Gunn v. Brown, 59 A.2d 
518 D.C. 1948); Trans-Lux Radio City Corp. v. Service Parking Corp., 54 A.2d 144 
(D.C. 1947). For statutes to the same effect, see N.J. Stat. Ann. § 2A: 18-55 (1952); 
N.Y. Rial Prop. Actions § 751 (McKinney 1963); Pa. Stat. Ann. tit. 68, § 250.504 
(1965); Vt. Stat. Ann. tit. 12, § 4773 (1958).

D.C. Housing Rf.g. § 2910(c) (1970).

The shape of the tenant remedies finally decided upon by the District 
of Columbia City Council was determined by a mix of factors, including 
the need to find an approach that would gain a base of popular support. 
It was only by assessing the concerns of both tenant and landlord groups, 
whether real or imagined, that the Regulations gathered enough public 
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support to pass.185 In part for this reason the Regulations were framed 
without an explicit provision for rent withholding.186 The implicit

185 In March 1970, the city council considered an earlier version of the Regulations 
that would have established a warranty of habitability, but which would have afforded 
tenants a remedy only after local agency certification of the condition. The tenant 
would have been required to place his rent money in an escrow fund. If the landlord 
repaired within 60 days, the rents were to be returned wholly to the landlord; if the 
landlord failed to repair within this time, the rents could be returned to the tenant. 
This version was passed on a first reading by the council by a 5-3 vote, in the face 
of a city council chamber packed with several hundred dissatisfied landlords, some of 
whom after the meeting called for a “tax strike” to protest the city council’s action. 
Tenant groups, led by Neighborhood Legal Service attorneys, also were angry over 
the tenant remedies contained in the proposed regulation, because, in their view, it 
did not go far enough in compensating the tenant promptly for poor housing 
conditions and because it created unwieldy legal procedures to carry out tenant 
rights. Because the rules of the city council require that every regulation be voted 
on twice before going into effect, this version did not become law.

Since the proposed regulation lacked a strong base of support due to tenant and 
landlord opposition, it was apparent that revisions were necessary to make final 
passage possible. The solution decided upon by the city council was the illegal 
contract-warranty of habitability approach, which was endorsed by tenant groups and 
was acquiesced in by landlords. Each, of course, had its own reasons for supporting, 
or not opposing, the Regulations. Although the new version contained stronger tenant 
remedies and offered fewer express protections to the landlord, many landlord groups 
did not oppose the Regulations because they saw it as a vast improvement over the 
earlier draft. The appeal seemed to be that the new version did not contain a clearly 
spelled out rent-withholding provision that the average low-income tenant could 
readily understand and use without the assistance of an attorney. The tenant groups 
found the lack of a clearlv stated remedy of less importance than the fact that the 
Regulations established a wide range of tenant remedies which are only apparent upon a 
close reading and with an understanding of existing court decisions.

18G The original proposal did contain an explicit rent-withholding provision which 
read:

There shall be deemed to be included in the terms of any lease or rental 
agreement covering a habitation a covenant that the owner or licensee will 
maintain the habitation in compliance with these Regulations. If the owner 
or licensee has notice of conditions given by the Department of Economic 
Development or its agents which render such habitation unsafe or un
sanitary, and fails to remedy such conditions within a reasonable time, the 
owner or licensee shall not be entitled to the rent under such lease or 
rental agreement until such time as the habitation shall be made safe and 
sanitary: Provided that

(a) such conditions are not caused by the willful or negligent acts 
of the tenant or any person on the premises with the consent of the 
tenant;
(b) the landlord or licensee has not, after making good faith attempts 
to remedy such conditions, been denied access to the premises;
(c) the tenant pays rents due into an escrow account in a chartered 
bank, savings and loan association, or federally-approved credit union. 
If the owner or his licensee remedies the condition within a sixty-day 
period following the reasonable time for repair, the rents withheld 
during such period shall be paid to the owner or his licensee. Should 
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nature of the remedy may be its greatest weakness, however, because 
tenants, particularly low-income tenants, can effectively and correctly 
use the remedies provided by the Regulations only with the assistance 
of an attorney skilled in landlord-tenant law.* 187

the condition not be remedied within sixty days, the owner or his 
agent shall not be entitled to rent under the lease or rental agreement 
until such time as the habitation shall be made safe and sanitary; and
(d) prior to withholding his rent, the tenant notifies the owner or 
licensee of his intention to withhold rent and, within 10 days of such 
notice, gives further notice of the location and number of the escrow 
account.

Proposed Amendment to the District of Columbia Housing Regulations § 2902.2, 
introduced by Vice-Chairman Sterling Tucker, Mar. 1970 (copy on file at Geo. L.J.).

187 The Regulations attempt to bring rights and remedies to the attention of 
tenants in two ways. Section 2903 requires that notices of housing violations be 
given to the tenant as well as the landlord. D.C. Housing Reg. § 2903 (1970). Section 
2904 requires that the landlord give a copy of the Regulations to every tenant. Id. 
§ 2904. The hope is that these two provisions will alert the tenant to the existence 
of same legal right. Many tenants no doubt will consult Neighborhood Legal Service 
attorneys; most will not, and a well-organized tenant education campaign will be 
necessary if the rights granted under the Regulations are to be used widely. Section 
3-101 of the Model Code proposes one excellent solution. Where an action for 
possession is brought, the court shall inform the tenant of his right to counsel and 
if the tenant is unable to afford counsel the court shall appoint one. Rather than 
imposing strict income limitations, the Model Code specifies that a tenant shall be 
“deemed unable to afford a private attorney when the expenditure therefore would 
work untoward hardship on the tenant or his family.” Model Residential Landlord- 
Tenant Code § 3-101.

188 e.g., Fowel v. Continental Life Ins. Co., 55 A.2d 205, 207 (D.C. 1947); 
Bell v. Westbrook, 50 A.2d 264, 266 67 (D.C. 1946).

189 130 U.S. App. D.C. 126, 397 F.2d 687 (1968), cert, denied, 393 U.S. 1016 (1969).

Tenant Protection Front Landlord Retaliation. In large meas
ure, the scope and effectiveness of tenant remedies for substandard hous
ing will be determined by the degree of protection given tenants against 
retaliatory actions by landlords. If a landlord is free to evict or other
wise harass a tenant who exercises his right to secure better housing 
conditions, few tenants will use the remedies for fear of being put out 
on the street. Under traditional law, once a lease had expired or when 
the tenancy was month-to-month, the landlord had an absolute right to 
evict, even arbitrarily188 and without advancing a reason. The com
bined effect of recent judicial decisions and legislation has been to 
steadily erode this absolute right to evict.

1 he landmark case, directly circumscribing the landlord’s right to 
interfere with tenant efforts to secure decent housing, is Edwards v. 
Habib.189 In Edwards, the landlord sought to recover possession of 
leased premises shortly after the tenant had reported housing code vio-
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lations to local housing officials. The tenants appealed a judgment in 
favor of the landlord on two grounds: (1) that the tenant’s right to 
complain to government officials is protected by the first amendment 
and that, under the holding of Shelly v. Kraemer™ a court-ordered 
eviction would be improper judicial enforcement of private attempts to 
restrict first amendment rights; and (2) that to allow an eviction after 
the tenant had sought to aid code enforcement would frustrate the 
purpose of the Housing Regulations, which by necessity must rely 
heavily on private complaints.190 191 The court held that the landlord could 
not evict the tenant in retaliation for reporting housing code viola
tions.192 Although the court discusses the constitutional question in 
considerable detail, it is clear that the decision in Edwards is based solely 
on an interpretation of the housing code.193

190 334 U.S. 1 (1948).
191 130 U.S. App. D.C. at 128-29, 397 F.2d at 689-90.
192 Id. at 129, 138, 397 F.2d at 690, 699.
193 Id. at 129, 397 F.2d at 690. At least one court has extended protection against 

retaliatory actions on constitutional grounds. In Hosey v. Chib Van Cortlandt, it 
was determined that the landlord was seeking an eviction in retaliation for the 
tenant’s efforts to organize co-tenants to complain to housing authorities; the court 
held that such a “retaliatory eviction would be judicial enforcement of private 
discrimination; it would require the application of a rule of law that would penalize 
a person for exercise of his constitutional rights.” 299 F. Supp. 501, 506 (S.D.N.Y. 
1969).

194 The Landlord-Tenant Regulations are the first legislation that expressly gives the 
tenant protection in forming and participating in a tenant union. See Moskovitz & 
Honigsberg, supra note 13, at 1029.

195 D.C. Housing Reg. § 2910(a)-(c) (1970).
196 Id. § 2910.

/ The Landlord-Tenant Regulations build on the holding in Edwards, 
but considerably expand the protection given the tenant. Not only is 
¡the tenant protected in reporting violations to housing officials, but also 
in making complaints to the landlord, in organizing or joining a tenant 
union,194 and, perhaps most important of all, in asserting rights under 

I the Regulations, including rent withholding.195 The tenant is protected 
both from direct retaliatory eviction and from other actions, such as a 
rent increase, that might seriously inhibit him in exercising his rights.196

Section 2910, which guarantees against reprisals by the landlord in re
sponse to the tenant’s withholding rent under section 2902, is of critical 
importance. Unless the defense of retaliation is recognized in this situ
ation, tenant remedies set forth in the Regulations and in Brown and 
Javins will be of doubtful efficacy. For example, without it a land
lord could evict a tenant who withholds rent, not make repairs, and 
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find another tenant who might not press his rights.197 Furthermore, 
because the typical tenancy for the low-income tenant is month-to- 
month,198 a landlord may be able to avoid the illegal contract or war
ranty of habitability defenses by simply evicting the month-to-month 
tenant based upon a 30-day notice to vacate instead of basing his pos
sessory action on nonpayment of rent.199 Because the eviction based on 
a 30-day notice is not grounded in nonpayment, a tenant’s claim that 
no rent or diminished rent is due as a result of a landlord’s breach of 
warranty is not directly revelant. As recognized in Edwards, however, 
the tenant still may defeat an eviction based on a 30-day notice by prov
ing that the action is retaliatory and thus improper.

197 That the threat of such circumvention is real was made clear in Cooks v. 
Fowl er, in which the court noted the “apparently rising incidence of possessory- 
actions based on notices to quit following closely on the heels of possessory actions 
based on non-payment of rent.” No. 24,546, at 6 (D.C. Cir., Nov. 13, 1970).

198 National Conference on Legal Rights of Tenants, Tenant’s Rights: Legal 
Tools for Housing 5 (1967).

199 D.C. Code Ann. § 45-902 (1967) (month-to-month tenancy may be terminated 
upon 30-days notice).

200 267 A.2d 833 (D.C. 1970).
201 Id. at 834.
202/J.

203 /J. ar 835.

This defense is not an absolute bar to eviction, but it requires the land
lord to rebut a claim of retaliation by showing that his actions are based 
on legitimate reasons and are not in reprisal. An illustration of how this 
defense will operate was provided recently in Robinson v. Diamond 
Realty Corp.,2™ decided by the District of Columbia Court of Appeals 
before the District of Columbia Landlord-Tenant Regulations went 
into effect. In Robinson, the tenant had succeeded in asserting a Brown 
defense, thereby invalidating the lease. The landlord moved to evict 
based on 30-days notice, but the tenant claimed that the eviction was 
retaliatory.201 In response, the landlord stated that he was unwilling to 
make the necessary repairs and was taking the property off the rental 
market.202 For procedural reasons the tenant was prevented from re
butting the landlord’s claim, and thus the direct question before the 
court was whether the landlord’s claim was sufficient to defeat the 
tenant’s retaliation defense. The court allowed the eviction.203 It is not 
entirely clear whether the court would have denied relief if the land- 
lord had not shown that he was withdrawing the property from the 
rental market. However, there is a strong suggestion that the court 
permitted the eviction because the landlord had overcome the tenant’s 
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claim of retaliation by showing a permissible, nonrctaliatory basis for 
the eviction.

The District of Columbia Landlord-Tenant Regulations do not spell 
out precisely what constitutes a legitimate reason for eviction. Diffi
cult problems of proof are presented because the landlord usually will 
be motivated by a mix of factors, both legitimate and retaliatory. Sec
tion 2-407(2) of the Model Code offers certain considerations which 
clearly pinpoint permissible landlord motives and which courts may find 
useful in resolving this question.204 205

204 This section permits a landlord to overcome a claim of retaliation by showing, 
among other things, the following:

(a) The tenant is committing waste, or a nuisance, or is using the dwelling 
unit for an illegal purpose or for other than living or dwelling purposes 
in violation of his rental agreement; or
(b) The landlord seeks in good faith to recover possession of the dwelling 
unit for immediate use as his own abode; or
(c) The landlord seeks in good faith to recover possession of the dwelling 
unit for the purpose of substantially altering, remodeling, or demolishing 
the premises; or
(d) The landlord seeks in good faith to recover possession of the dwelling 
unit for the purpose of immediately terminating for at least six months 
use of the dwelling unit as a dwelling unit.

Model Residential Landlord-Tenant Code § 2-407(2).
205 E.g., Conn. Gen. Stat. Ann. § 52-540a (Supp. 1970); III. Rev. Stat. ch. 80, 

§ 71 (1969); Mass. Gen. Laws Ann. ch. 186, § 18 (Supp. 1970); R.I. Gen. Laws Ann. 
§ 34-20-10 (1969).

206 N.J. Rev. Stat. § 2A: 170-92.1 (Supp. 1970). While the statute only provides 
criminal enforcement, it also has been construed to preclude a court from granting 
an eviction that is retaliatory. Alexander Hamilton Sav. & Loan Ass’n v. Whaley, 
107 N.J. Super. 89, 257 A.2d 7 (Dist. Ct. 1969).

207 E.g., Conn. Gen. Stat. Ann. § 52-540a (Supp. 1970); Pa. Stat. Ann. tit. 35, 
§ 1700-1 (Supp. 1970).

208E.g., Mass. Gen. Laws Ann. ch. 186, § 18 (Supp. 1970) (6 months); N.J. Rev. 
Stat. § 2A: 170-92.1 (Supp. 1970) (90 days).

Several other jurisdictions have enacted statutes regulating retaliatory 
actions by the landlord.200 A New Jersey statute takes the unusual ap
proach of making a landlord’s retaliatory actions disorderly conduct, 
punishable by six months imprisonment or a $250 fine.206 In the main, 
however, the statutes provide more limited protection than the District 
of Columbia Landlord-Tenant Regulations, covering only complaints 
to housing officials, although in certain instances statutes prohibit an 
eviction when the tenant is legally withholding rent.207

A number of states have established a presumption that a landlord’s 
action is retaliatory for a specified period after the tenant complains to 
housing officials or takes some other protected action.208 These statutory 
presumptions are a legislative attempt to overcome the evidentiary dif- 



1971] D.C. Landlord-Tenant Law Reform 947

Acuities a tenant may face in proving a retaliatory motive. Although 
the evidentiary problem these statutes address is real, the fact that a 
time period is attached to the presumption may have the undesired effect 
of precluding a tenant from showing a retaliatory motive after the ex
piration of the time period.209 The District of Columbia Landlord- 
Tenant Regulations contain no presumption, but allow the courts to 
make the complicated judgments as to whether a landlord is acting for 
a retaliatory purpose on a case by case basis. This approach is based 
on the assumption that evidentiary problems in proving a retaliatory 
purpose will be handled by the courts in the same flexible manner as the 
National Labor Relations Board and the courts have dealt with the 
analogous problem of assessing employer motivation under the National 
Labor Relations Act.210 Should this assumption prove unfounded, the 
Regulations should be amended to take the problem of proof more 
strongly into account.

209 Section 2-407 of the Model Code proposes strong retaliatory protections that 
would make a tenant immune from eviction or rent increases for six months after 
the tenant has made a complaint to housing officials. There is no requirement that 
specific retaliatory motive be proved by the tenant, but the landlord may evict under 
certain narrowly defined circumstances where his purpose is clearly not retaliatory. 
Model Residential Landlord-Tenant Code § 2-407. The major defect in the Model 
Code approach is that the tenant receives no protection if he complains to housing 
officials but no violation is found. In other words, the tenant must be correct or 
else he can be evicted for making the complaint. For an excellent discussion of the 
considerations involved in this approach that is highly critical of the Model Code, 
see McElhaney, supra note 171, at 203 n. 50.

210 29 U.S.C. §§ 151-68 (1964). For a discussion of labor law analogies relevant 
to retaliatory eviction, see Moskovitz & Honigsbcrg, supra note 13, at 1027-29.

Reforming the Urban Lease and the Landlord-Tenant 
Relationship: Secondary Remedies

Due to the severe shortage of low-income housing and the resulting 
superior bargaining position of the landlord, the typical urban lease 
contains provisions that are unfair and onerous to the tenant. The cen
tral fact of the modern urban lease is that landlord and tenant do not 
bargain as equals; indeed, they do not bargain at all. With housing in 
short supply, the tenant must take whatever housing he can obtain on 
whatever terms are offered. It is not uncommon, therefore, for leases 
to contain provisions in which the tenant waives in advance all negli
gence claims for injuries caused by the landlord, or in which he dis
avows his statutory right to trial by jury and agrees in advance to pay 
the landlord’s court costs and legal fees, whether or not the landlord 
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wins the case.211 The District of Columbia Landlord-Tenant Regula
tions render these lease terms unenforceable and, perhaps even more 
important, make the landlord’s inclusion of such provisions a crim
inal offense on the theory that mere inclusion of such unenforceable 
terms will discourage tenants from asserting their rights.

211 See Senate Hearings, supra note 5, at 81-83, 121-31.
212 D.C. Housing Reg. § 2906 (1970).
213 See generally F. Grad, supra note 8, at 116-18.
214 E.g., Md. Ann. Code art. 53, § 40 (1967); Mass. Gen. Laws Ann. ch. 186, § 15 

(1958); N.Y. Gen. Obligations Law § 5-321 (McKinney 1964). An Illinois statute 
is similar to the New York provision, except that business leases involving any 
governmental unit or municipal or other corporation are excluded. III. Rev. Stat. 
ch. 80, § 15a (1969). The statute was ruled unconstitutional on the ground that the 
exclusion of certain business leases was arbitrary. Sweney Gas & Oil Co. v. Toledo, 
P. & W. R.R., 42 Ill. 2d 265, 247 N.E.2d 603 (1969).

215 See Housing Authority v. Morris, 244 Ala. 557, 14 So. 2d 527 (1943); Feldman 
v. Stein Bldg. & Lumber Co., 6 Mich. App. 180, 148 N.W.2d 544 (1967); Papakalos 
v. Shaka, 91 N.H. 265, 18 A.2d 377 (1941); Kuzmiak v. Brookchestcr, Inc., 33 N.J. 
Super. 575, 111 A.2d 425 (1955); Galligan v. Arovitch, 421 Pa. 301, 219 A.2d 463 
(1966); Thomas v. Housing Authority, 71 Wash. 2d 69, 426 P.2d 836 (1967).

216 Model Residential Landlord-Tenant Code § 2-406.
217 Kay v. Cain, 81 US. App. D.C. 24, 25, 154 F.2d 305, 306 (1946), quoted in, 

Tenants Council v. DeFranceaux, 305 F. Supp. 560, 562-63 (D.D.C. 1969).

Exculpatory Lease Clauses. The District of Columbia Landlord-
Tenant Regulations prohibit a landlord from placing in a lease a pro
vision limiting his liability for damages resulting from his or his agent’s 
negligence.212 Most of the standard lease forms in the District of Co
lumbia contain an exculpatory clause in which the tenant waives in 
advance any negligence claims that he might assert against the landlord. 
Largely on the ground that such provisions are not the product of a 
freely bargained agreement and are imposed because of the landlord’s 
highly favorable bargaining position,213 several states have adopted legis
lation voiding exculpatory clauses.214 Similarly, the trend of judicial 
decisions is to hold such clauses unenforceable.215 The Model Code 
recommends that they be prohibited.216 At least one court in the Dis
trict of Columbia has suggested that “it is doubtful whether a clause 
which did undertake to exempt a landlord from responsibility for such 
negligence would now be valid.” 217 Despite the likelihood that an 
exculpatory clause would be held unenforceable, the District of Colum
bia Landlord-Tenant Regulations add a new dimension by expressly 
prohibiting the inclusion of such a provision in a lease; without this 
prohibition many tenants might be discouraged from seeking damages 
for injury caused by the landlord or might be persuaded to accept nom
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inal settlements after a landlord points to a lease provision exempting 
him from liability.

Confession of Judgment, Waiver of Jury Trial, and Attorney's Fees.
Urban leases often contain clauses in which a tenant waives his 

right to a jury trial, agrees to pay the landlord’s court costs and legal 
fees, and gives the landlord authority in advance to confess judgment.218 
The District of Columbia Landlord-Tenant Regulations prohibit these 
provisions.219

21s In the District of Columbia, confessions of judgment are apparently unen
forceable. See Columbia Sand Gravel Co. v. Stressbuilt Tile Co., 56 Wash. L. 
Rep. 82 (Super. Ct. D.C. 1928). By court rule, the D.C. Court of General Sessions 
has expressly refused to recognize the validity of a confession of judgment made 
before suit is filed. D.C. Ct. Gen. Sess. Civ. R. 57. The Model Code makes the 
inclusion of a confession of judgment in a lease a criminal offense. Model Residential 
Landi.ord-Tenant Code § 3-404.

219 D.C. Housing Reg. § 2907 (1970).
220 D.C. Code Ann. § 13-702 (1967).
221 Javins v. First Nat’l Realty Co., 428 F.2d 1071, 1082-83, (D.C. Cir.), cert, denied, 

400 US. 925 (1970).
222 See Moskovitz & Honigsberg, supra note 13, at 1038-43.
223 Such a provision could contain the following language: “Provided that, a lease 

or rental agreement that provides for settlement by arbitration or meditation of any 
controversy arising out of or related to such lease or rental agreement or breach 
thereof, or any agreement in writing to submit to arbitration or mediation any such 
controversy, shall be valid and enforceable under these Regulations.”

By statute, a tenant in the District of Columbia may claim a trial by 
jury in landlord-tenant actions.220 This right takes on added signifi
cance with the adoption of the warranty of habitability remedy under 
which rent-withholding questions may be determined by a jury.221 In 
prohibiting the waiver of a jury trial, however, the Regulations may 
have an unintended effect. There is increasing movement toward the 
development of highly desirable mediation and arbitration procedures 
to resolve landlord-tenant disputes, in which the parties freely agree 
to defer their right to litigation or to waive their right to trial.222 An 
ordinance prohibiting the waiving of a trial by jury might be construed 
to preclude these salutory procedures. Consequently, such a provision 
must be drafted with care to allow waiver of a trial by jury in the con
text of a freely bargained mediation or arbitration agreement between 
landlord and tenant.223

A lease provision in which the tenant agrees to pay the landlord’s 
court costs or legal fees is unreasonable because it generally has the 
effect of discouraging the tenant from pursuing his rights. Such lease 
terms frequently require the tenant to pay costs, even if the tenant wins 
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the litigation?-4 1 he Regulations recognize that payment of court costs 
and legal fees by the tenant may be appropriate in some situations, but 
leaves that judgment to the courts.224 225 The Model Code similarly rec
ommends that provisions requiring the tenant to pay court costs and 
legal fees be made unenforceable.226

224 Senate Hearings, supra note 5, at 82, 128, 130.
225 D.C. Housing Reg. § 2907 (1970).
226 Model Residential Landlord-Tenant Code § 3-402. A New York statute takes 

a unique approach by providing that a lease stating that a landlord may recover 
costs and legal fees for a breach by the tenant creates an implied covenant by the 
landlord to pay the tenant’s costs and reasonable attorney’s fees for breach of the 
landlord’s responsibilities or a successful defense in an action begun by the landlord. 
N.Y. Real Prop. Actions § 234 (McKinney Supp. 1970).

227 D.C. Housing Reg. § 2908 (1970).
228 Id. § 2908.2.
229 A Maryland statute attempts to overcome this problem by allowing a tenant 

to recover the deposit wrongfully withheld plus reasonable attorney’s fees not to 
exceed 25 percent of the amount due. If the suit to recover a security deposit is 
brought without substantial justification, the landlord is allowed to recover reasonable 
attorney’s fees not to exceed 25 percent of the deposit. Md. Ann. Code art. 53, § 43 
(Supp. 1970). These provisions undoubtedly will tend to discourage tenant claims,

Security Deposits. The District of Columbia Landlord-Tenant
Regulations contain a provision regulating the landlord’s use of security 
deposits.227 When the lease or rental agreement is entered into and a 
security deposit is taken by the landlord, the Regulations require that 
the lease or the receipt for the deposit clearly state the conditions under 
which the deposit was made. Within 30 days after the termination of 
the tenancy, the deposit must be returned to the tenant unless the tenant 
is notified that the landlord intends to withhold the deposit and apply 
it “toward defraying the cost of expenses properly incurred under the 
terms and conditions of the security deposit agreement.” 228 Within 
30 days after this notification, the owner must return the balance of the 
deposit and at the same time give the tenant an itemized accounting of 
the use to which the deposit was put.

While security deposits are not, strictly speaking, a problem involv
ing lease terms, no other question causes as much needless irritation 
between landlord and tenant. Because the landlord is in possession of 
the deposit, a tenant usually has no remedy for a landlord's wrongful 
failure to return it except to bring suit. In most cases the amount in
volved is small, and most tenants will forego a claim rather than incur 
litigation expenses that may far exceed the amount withheld by the 
landlord.229 Recognizing this, some landlords regularly refuse to return 
security deposits.
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The Regulations do not limit the purposes to which a deposit can 
be put by the landlord pursuant to his bargain with the tenant, but they 
do require that certain formalities be followed and that the landlord 
make an accounting. Hopefully, this will deter the unscrupulous land
lord from arbitrarily retaining the security deposit. Several states have 
enacted legislation regulating the landlord's use of security deposits,230 
but the statutes generally do not require the landlord to make an express 
itemization of all deductions from the security deposit.231 Several states 
require that the security deposit be placed in an account in a savings and 
loan institution or bank,232 with accruing interest to be held for the 
tenant.233 The District of Columbia Landlord-Tenant Regulations and 
the Model Code234 reject this solution on the ground that accrued inter
est is likely to be small, and probably would involve more expense to 
the landlord than the amount recovered for the tenant’s benefit.

since, in the normal situation, the maximum attorney’s fee of 25 percent of the 
deposit will fall far short of paying for the litigation.

2:0Md. Ann. Code art. 53, §§ 41-43 (Supp. 1970); N.J. Stat. Ann. § 46:8-19 (Supp. 
1970); N.Y. Gen. Obligations Law § 7-103 (McKinney 1964); Pa. Stat. Ann. tit. 68, 
5 250.512 (Supp. 1970).

231 The Pennsylvania statute is an exception, requiring the landlord to supply the 
tenant with a list of damages within 30 days after termination of the tenancy. Pa. 
Stat. Ann. tit. 68, § 250.512 (Supp. 1970).

232 E.g., N.J. Stat. Ann. § 46:8-19 (Supp. 1970).
233 E.g., N.Y. Gen. Obligations Law § 7-103 (McKinney 1964).
2 :4 Model Residential Landlord-Tenant Code § 2-401. Comment.
236 D.C. Housing Reg. § 2903 (1970).
233 Id. $ 2904.

Other Provisions. The District of Columbia Landlord-Tenant
Regulations contain other important provisions that attempt to balance 
the landlord-tenant relationship. A major problem in effectively bring
ing the tenant into the code enforcement process is that he is usually 
unaware of his legal rights. The Regulations furnish information to the 
tenant in two ways. First, section 2903 provides that after an inspection 
uncovers housing violations the city must supply the tenant with a copy 
of the violation notice sent to the landlord. If the notice affects more 
than one apartment in a multifamily unit, the inspector may post the 
notice in a conspicuous place in the building.235 * Second, section 2904 
directs the landlord to supply each tenant with a copy of the Landlord- 
Tenant Regulations.230 A tenant so notified pursuant to these provisions 
will be in a far better position to seek legal assistance or to pressure city 
officials when the landlord fails to make repairs. This is a useful first 
step, but much more must be done if low-income tenants are to enjoy 
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ready access to the remedies provided under law. Nothing short of 
extensive tenant education programs and dramatic expansion of free 
legal service programs will assure maximum realization of tenants’ rights.

In order to regulate record-keeping between landlord and tenant and 
to minimize irritating misunderstandings, the Regulations require the 
landlord to provide the tenant with essential documents covering trans
actions between them. Section 2905 provides that the landlord must 
supply the tenant with a copy of any agreement signed by the tenant.237 
Section 2909 requires the landlord to give the tenant written receipts 
for money paid by the tenant, except when payment is made by check, 
in which case the check itself serves as adequate evidence of the trans
action. The receipt must state “any amounts still due after payment 
attributable to late charges, court costs or any other such charge in excess 
of rent.” 238 The purpose of this latter requirement is to avoid the situ
ation in which a landlord seeks to evict a tenant for nonpayment of 
assessments for charges of which the tenant is unaware.

237 id. § 2905.
238 Id. § 2909.
239 Id. § 2912.
240 The author is indebted to the imaginative research done by Mr. Samuel Abbott, 

a very able Neighborhood Legal Services Project attorney. Much of this section is 
based on his research.

241 F. Grad, supra note 8, at 7-8; see City of Clinton v. Cedar Rapids & M.R.R.R., 
24 Iowa 455 (1868); City of St. Louis v. Golden Gate Corp., 421 S.W.2d 4 (Mo. 1967).

Finally, the Regulations expressly state that any “provision of any 
lease or agreement contrary to, or providing for a waiver of, the terms 
of this Article shall be void and unenforceable.” 239 The need for such 
a provision is clear. In the absence of a no-waiver clause, many land
lords, taking advantage of their favorable bargaining position, would 
simply include a waiver clause in all form leases, thus vitiating the rights 
granted under the regulation.

Authority of the District of Columbia City Council to 
Enact Tenant’s Rights Legislation240

What is most unique about the District of Columbia Landlord-Tenant 
Regulations is that they were enacted by a municipal corporation. It 
often has been argued that tenant rights and remedies may be provided 
only through state law, that local municipal government lacked the legal 
authority, unless expressly granted by state law, to legislate effectively 
to provide such remedies.241 With many state legislatures oriented 
toward rural and surburban interests, tenant remedies are difficult to 
secure, as evidenced by the relatively small number of states that have 
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moved to provide private remedies for housing code enforcement. Local 
urban governments, however, are most closely in touch with pressing 
housing problems in their communities and are probably best suited to 
legislate. Most local governments enjoy a broad grant of authority to 
enact police regulations to protect the health, safety, and welfare of their 
citizens, a power that, if viewed boldly and imaginatively, probably 
encompasses the authority to enact tenant remedies. In the following 
pages, a bare outline of the arguments used bv the District of Columbia 
Citv Council in support of the Regulations is set forth in the hope that 
local law-makers will be prompted to review their own authority to 
enact municipal legislation in this vital area.

The authority of the District of Columbia government to enact tenant 
remedies is based on two nineteenth century statutes granting broad 
power to the local government. Section 1-228 of the District of Colum
bia Code, enacted in 1878, provides as follows:

The Commissioners of the District of Columbia are authorized 
and directed to make and enforce such building regulations for the 
said District as they may deem advisable.

Such rules and regulations made as above provided shall have 
the same force and effect within the District of Columbia as if 
enacted by Congress.242

242 D.C. Code Ann. § 1-228 (1967).
243 H.R. Exec. Doc. No. 1, 45th Cong., 2d Sess., pt. 6 (1878).
244 Id.
245See D.C. Building Code of 1878, §§ 3, 29, 30, 36.

This section contains the clearest basis for District of Columbia govern
ment authority to provide tenant remedies. A close examination of the 
legislative history of this section discloses that the term “building regu
lation" includes the authority to adopt residential maintenance stand
ards and that the phrase “same force and effect ... as if enacted by 
Congress” was intended to constitute a complete delegation of legisla
tive authority over housing problems to the District government. This 
legislative history also indicates that the provision was recommended to 
the Congress by the District government so that it could enact municipal 
legislation to regulate housing in the city.243 Along with the request for 
legislation, the local government submitted a draft of the local or
dinance that the city proposed to adopt if the Congress acted.244 This 
draft, which was before Congress when it enacted section 1-228, ex
pressly modified the common law by including private remedies enforce
able by the tenant against the landlord.245 One provision, foreshadowing 
legislative developments almost a century later, permitted rent with
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holding when a landlord failed to make repairs.240 The fact that such 
regulations were before the Congress when it adopted section 1-228, 
and that the District government adopted the regulations shortly after 
the Act passed, strongly indicate a Congressional intent to make a com
plete delegation of legislative power. This inference is supported further 
by the fact that just four years earlier the District government had 
possessed full legislative power delegated by the Congress.211

246 Id. § 3.
247 Act of Feb. 21, 1871, ch. 62, 16 Stat. 419, as amended, Act of June 20, 1874, ch. 

337, 18 Stat. 116.
248 See generally Rothschild, Consumer Protection at Last through Local Control 

of Retail Installment Sales Contracts, 37 Geo. Wash. L. Rev. 1067, 1068-76 (1969).
249 D.C. Code Ann. § 1-226 (1967).
250 6 E. McQuillen, Municipal Corporations § 22.01 (3d cd. 1969).
251 District of Columbia v. Thompson, 346 U.S. 100 (1953); Smithson v. District 

of Columbia, 42 App. D.C. 184 (Ct. App. 1914); United States ex rel. Strasburger 
v. Commissioners, 16 App. D.C. 389 (Ct. App. 1887).

Such a provision and legislative history probably are unique to the 
District of Columbia, but a strong basis for local adoption of tenant 
remedies can also be found in the “police power,” a power that is 
possessed by most municipal governments.246 247 248 Section 1-226 of the Dis
trict of Columbia Code, enacted in 1892, provides that:

The Commissioners of the District of Columbia are hereby au
thorized and empowered to make and enforce all such reasonable 
and usual police regulations ... as they may deem necessary for 
the protection of lives, limbs, health, comfort and quiet of all 
persons and the protection of all property within the District of 
Columbia.249

The argument that municipal governments have no power to enact 
tenant remedies for housing code violations seems to rest on the notion 
that “a municipal corporation cannot create by ordinance a right of 
action between third persons or enlarge the common law or statutory 
duty or liability of citizens among themselves.” 250 While it is clear that 
the rule is sensible, in that it precludes a local government from enacting 
legislation inconsistent or in conflict with state legislation, it is far less 
certain that the rule is sound in so far as it prohibits the creation of 
private remedies in the housing field, in the absence of state legislation 
on the subject. Two bases frequently are advanced for the rule. First, 
the power to create civil remedies is deemed a nondelegable attribute 
of the state legislature. Court decisions make it clear, however, that 
the legislature indeed may delegate complete authority to local govern
ment.251 Moreover, several important cases recognize that a municipal 
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government often modifies common law rights and duties by implica
tion. Adoption of a housing code imposing a duty to repair on the land
lord is a clear example of this.252 253 The second argument is based on the 
state's interest in a common law uniformly applicable throughout its 
jurisdiction. This argument does not apply in the District of Columbia, 
which, unlike a state, is not politically subdivided. But even in the states, 
the need for a uniform common law is of only minor importance in the 
case of housing where the subject of the regulation—the building—is 
located within a single jurisdiction. In this situation, little confusion 
is likely to arise with the application of different rules in each local 
jurisdiction because a landlord or a tenant can depend on the applica
tion of a single rule with respect to a given property.

252 See Javins v. First Nat’l Realty Corp., 428 F.2d 1071 (D.C. Cir. 1970), rev'g 
rub ncnii. Saunders v. First Nat’l Realtv Corp., 245 A.2d 836 (D.C. 1968), cert, 
denied, 400 U.S. 925 (1970).

253 223 A.2d 268 (D.C. 1966).
254 Jd. at 273. j

A sounder approach to determining the scope of a local government’s 
police power is set forth in Filippo v. Real Estate Covnuission™ decided 
by the District of Columbia Court of Appeals. In Filippo, the court 
sustained open-housing regulations adopted by the District government 
pursuant to the police power grant in section 1-226, acknowledging broad 
authority on the part of local government under the police power: 

We conclude that the scope of police regulations is not limited 
to the subjects which petitioner urges upon us. Aside from the 
sovereignty of Congress, the limitation is primarily functional in 
character: such regulation must be necessary for the protection of 
lives, limbs, health, comfort, and quiet ... of persons and the 
protection of . . . property within the District of Columbia ....
If they meet that test they must be upheld.254

Under the functional test set forth in Filippo, a court probably would 
sustain a well-drafted, municipally-enacted tenant’s rights regulation 
absent inconsistent state legislation, whether or not private reme
dies were created by the ordinance. By now, the consequences of 
slum housing and the ineffectiveness of the more traditional municipal 
enforcement remedies should be plain enough to enable a court to find 
municipal regulations “necessary for the protection of lives, limbs, 
health, comfort and quiet’’ of tenants victimized by poor housing con
ditions. In the final analysis, the only way a local government can test 
such power is to exercise it.
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Conclusion

The fundamental judicial and legislative reform of the landlord-tenant 
relationship in the District of Columbia is the product of a unique chem
istry existing in the District in the late 1960’s. Reform in the case law 
resulted from two factors of equal importance. First, highly skilled 
counsel, previously unavailable to indigent tenants, was provided by the 
Neighborhood Legal Services Project, funded by the Office of Economic 
Opportunity and staffed by able young lawyers drawn to the Nation’s 
Capital. Second, these lawyers enjoyed access to a highly progressive 
appellate bench, the United States Court of Appeals for the District 
of Columbia Circuit. In exercise of its certiorari jurisdiction over mat
ters litigated in the local District of Columbia court system, that court 
rendered landmark decisions in the Javins and Edwards cases and pro
vided a sympathetic forum for novel approaches to issues not normally 
litigated in federal courts.

Drawing upon this rapidly developing case law, the city council’s 
Landlord-Tenant Regulations codify and strengthen the common law 
rather than establishing remedies unrelated to these judicial develop
ments. Because of this judicial activism, broader opportunities for re
form were available to the council than would have been available to 
a similar body in a jurisdiction rigidly governed by traditional common 
law concepts. As has been indicated, the council’s willingness to seize 
upon and expand these court decisions was given greater impetus by two 
additional considerations. Under section 1-228 of the D.C. Code, the 
council possesses an unusually broad grant of authority in the housing 
area. In addition, although section 1-226 of the Code dates back to the 
nineteenth century, the District of Columbia City Council was created 
in 1967 by governmental reorganization.255 Therefore, as a relatively 
new body, the council actively sought to test the scope of its authority 
under the police power.256 This approach was necessary because of the 
failure of Congress to grant home rule to the District and to pass pro
gressive legislation responsive to the urgent needs of the city.

Although these factors arguably are unique to the District, the ulti
mate judicial and legislative reforms adopted are nothing more than a 
logical and firm response to a housing crisis recognized and deplored 
throughout the country. To limit the applicability of the District’s 
experience to its facts, therefore, is to misconstrue the underlying thrust

255 Reorganization Plan No. 3 of 1967, D.C. Code Ann. tit. 1 (Supp. Ill, 1970)
(Administration, Appendix).

25(5 See, e.g., Consumer Affairs Regulations, D.C. Rules & Regulations tit. 5P
(1970).
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both of that experience and of this article. The solutions reached in the 
District of Columbia may be reached, judicially or legislatively, in any 
jurisdiction. That some solution must be reached is a shared point of 
departure for all municipal governments.
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APPENDIX

District of Columbia Landlord-Tenant Regulations

Section 2901. Statement of Policy Regarding Civil Enforcement of Regulations.
2901.1. The maintenance of leased or rental habitations in violation of these regu

lations, where such violations constitute a danger to the health, welfare, or safety 
of the occupants, is hereby declared to be a nuisance.

2901.2. It is further declared that the abatement of such nuisances by criminal 
prosecution or by compulsory repair, condemnation and demolition alone has been 
and continues to be inadequate.

2901.3. It is further declared that such nuisances additionally cause specific, 
immediate, irreparable and continuing harm to the occupants of these habitations.

2901.4. It is further declared that such nuisances damage the quality of life and 
the mental development and well-being of the occupants, as well as their physical 
health and personal property, and thus such harm cannot be fully compensated for by 
an action for damages, rescission or equitable set-off for the reduction in rental value 
of the premises.

2901.5. It is the intention of this Section to declare expressly a public policy in 
favor of speedy abatement of such nuisances, if necessary, by preliminary and perma
nent injunction issued by Courts of competent jurisdiction.

Section 2902. Failure to Comply voitb Regulations
2902.1. (a) Any letting of a habitation which, at the inception of the tenancy, 

is unsafe or unsanitary by reason of violations of these Regulations with respect to 
the particular habitation let or the common space of the premises, whether or not 
such violations are the subject of a notice issued pursuant to these Regulations, of 
which the owner has knowledge or reasonably should have knowledge, shall render 
void the lease or rental agreement for such habitation.

(b) Any letting of a habitation which, following the inception of the tenancy, 
becomes unsafe or unsanitary by reason of violations of these regulations with respect 
to the particular habitation let or the common space of the premises, whether or not 
such violations are the subject of a notice issued pursuant to these Regulations, which 
violations have not resulted from the intentional act or negligence of the tenant or 
his invitees, and which violations are not corrected within the time allowed therefor 
under a notice issued pursuant to these Regulations, or, if such notice has not been 
issued, within a reasonable time after the owner has knowledge or reasonably should 
have knowledge of such violations, shall render void the lease or rental agreement 
for such habitation.

2902.2. There shall be deemed to be included in the terms of any lease or rental 
agreement covering a habitation an implied warranty that the owner will maintain 
the premises in compliance with these Regulations.

Section 2903. Deficiency Notice to Tenants
(a) After an inspection of a habitation by the Department of Economic De

velopment, the Department shall provide the tenant of the habitation a copy of any 
notification with respect to such habitation issued to the owner pursuant to these 
Regulations. Such notification shall state plainly and conspicuously that it is only 
for the tenant’s information or if the notice places duties on the tenant, it shall 
so state.

(b) In any instance where a violation of these Regulations directly involves 
more than one habitation, the Department of Economic Development shall post a 
copy of any notification issued to the owner pursuant to these Regulations for a 
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reasonable time in one or more locations within the building or buildings in which 
the deficiency exists. Such locations shall be reasonably selected to give notification 
to all tenants affected. No person shall alter, modify, destroy or otherwise tamper 
with or mutilate such a posted notification. Upon request to the Department, any 
tenant directly affected by such violation shall be sent a copy of such posted notifi
cation.

(c) This Section shall not be subject to any notice requirement of these Regu
lations.

Section 2904. Informing Tenants of Remedies and Responsibilities
2904.1. The Department of Economic Development, within 90 days from the 

effective date of this Article, shall make available copies of this Article.
2904.2. One hundred and tw-enty (120) days after the enactment of this Article, 

the owner shall at the commencement of any tenancy provide the tenant with a copy 
of this Article and shall also provide such copies to existing tenants.

Section 2905. Signed Copies of Agreements and Applications
In every lease or rental of a habitation entered into after the effective date of 

this Article, the owner shall provide the tenant upon execution or within seven days 
thereof with an exact, legible, completed copy of any agreement or application which 
the tenant signs.

This Section shall not be subject to any notice requirements of these Regulations.

Section 2906. Waiver of Liability
No owner shall cause to be placed in a lease or rental agreement a provision 

exempting from liability or limiting the liability of the owner of residential premises 
from damages for injuries to persons or property caused by or resulting from the 
negligence of the owner, his agents, servants or employees, in the operation, care or 
maintenance of the leased premises or any portion of, or facility upon, the property 
of w hich the leased premises are a part.

This Section shall not be subject to any notice requirement of these Regulations.

Section 2907. No Waiver of Jury Trial, Fees, or Confession of Judgment
No owner shall cause to be placed in a lease or rental agreement a provision 

waiving the right of a tenant of residential premises to a jury trial, or requiring 
that the tenant pay the owner’s court costs or legal fees, or authorizing a person other 
than the tenant to confess judgment against a tenant. This Section should not be 
interpreted to preclude a court from assessing court or legal fees against a tenant in 
appropriate circumstances.

This Section shall not be subject to any notice requirement of these Regulations.

Section 2908. Security Deposits
2908.1. For all monies paid to the owner by the tenant as a deposit or other 

payment made as security for performance of the tenant’s obligations in a lease 
or rental of property, the owner shall clearly state in the lease or agreement or on 
the receipt for the deposit or other payment the terms and conditions under which 
such a payment was made.

2908.2. The owner shall tender payment to the tenant without demand and within 
thirty days of the termination of the tenancy or within thirty days after the owner 
has or should have knowledge of the termination of the tenancy—whichever occurs 
later—any security deposit and any other similar payment paid by the tenant as 
a condition of his tenancy in addition to the stipulated rent; or within such thirty- 
day period the owner shall notify the tenant in writing to be delivered to the tenant 
personally or by certified mail at the tenant’s last known address of the owner’s 
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intention to withhold and apply such monies toward defraying the cost of expenses 
properly incurred under the terms and conditions of the security deposit agreement: 
The owner, within thirty days after notification to the tenant pursuant to the require
ments of this Section, shall tender a refund of the balance of the deposit or payment 
not used to defray such expenses and at the same time give the tenant an itemized 
statement of the use to which such monies were applied.

2908.3. This Section shall not be subject to the notice requirements of any other 
Section of these Regulations.

Section 2909. Written Receipts
In every lease or rental of a habitation, the owner shall provide written receipts 

for all monies paid to him by the tenant as rent, security or otherwise, unless the 
payment is made by personal check. Each such receipt shall state the exact amount 
received, the date the monies are received, and the purpose of the payment.

In addition, each receipt shall state any amounts still due attributable to late 
charges, court costs or any other such charge in excess of rent. When payment is 
made by personal check and there is a balance attributable to late charges, court costs 
or any other such charge in excess of rent, the owner shall provide a receipt stating 
such and the amount due.

This Section shall not be subject to any notice requirement of these Regulations.

Section 2910. Retaliatory Acts
No action or proceeding to recover possession of a habitation may be brought 

against a tenant, nor shall an owner otherwise cause a tenant to quit a habitation 
involuntarily, nor demand an increase in rent from the tenant, nor decrease the 
services to which the tenant has been entitled, nor increase the obligations of a 
tenant, in retaliation against a tenant’s:

(a) good faith complaint or report concerning housing deficiencies made to the 
owner or a governmental authority, directly by the tenant or through a tenant 
organization.
(b) good faith organization of or membership in a tenant organization.
(c) good faith assertion of rights under these Regulations, including rights under 
Sections 2901 or 2902.

Section 2911. Pre-lnspection
Following a judicial determination that a lease or rental agreement is void or that 

the owner has breached the implied warrant of habitability applying to the premises, 
the owner shall prior to the next re-letting of the habitation obtain a certificate from 
the Department of Economic Development that such habitation is in compliance with 
these Regulations.

Section 2912. Waiver Prohibited
Any provision of any lease or agreement contrary to, or providing for a waiver 

of, the terms of this Article shall be void and unenforceable. No person shall cause 
any of the provisions prohibited by this Article to be included in a lease or agree
ment respecting the use of the property in the District of Columbia, or demand that 
any person sign a lease or agreement containing any such provision.

This Section shall not be subject to any notice requirement of these Regulations.

Section 2913. Provision Not Exclusive
The rights, remedies, and duties set forth in the Article shall nor be deemed to 

be exclusive of one another unless expressly so declared to preclude a court of law 
from determining that practices, acts, lease provisions, and other matters not specifically 



1971] D.C. Landlord-Tenant Law Reform 961

dealt with herein are contrary to public policy or unconscienable or otherwise un
lawful.

Section 2914. Sever a bilit y

If any provision or clause of the Article or application thereof to any person or 
circumstances is held invalid, such invalidity shall not affect other provisions or applica
tions of the Article which can be given effect without the invalid provisions or ap
plications, and to this end the provisions of this Article are declared to be severable.
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COMMENTS
CHILD HEALTH CARE: UNRESOLVED 

DILEMMA OF SECTION 1905(a)(4)(B) 
OF THE 1967 SOCIAL SECURITY

ACT AMENDMENTS
In response to the growing need to uplift the standard of child 

health in the United States—particularly in low-income communities1 
—Congress included in the 1967 amendments2 to the Social Security Act 
of 193 53 various provisions designed to improve child health conditions.4 
Title V of the Act5 * was amended to increase project grant appropri

1 One example of congressional concern over low-income community health condi
tions is the five year program of special project grants initiated in 1965. See note 34 
infra and accompanying text. A recent clinical survey by the United States Public 
Health Service noted that one out of every three poor children in the United States 
is so anemic as to require immediate medical attention. Moreover, severe malnutrition, 
is one demonstrated cause of permanent brain damage, stunted physical growth, and 
increased susceptibility to disease. See McGovern, Hunger in America, The New York 
Times Encyclopedic Almanac 304 (1970).

2 Social Security Amendments of 1967, Pub. L. No. 90-248, 81 Stat. 821, amending 
Social Security Act of 1935, ch. 531, 49 Stat. 620, codified at 42 U.S.C. 301-1396g 
(Supp. V, 1970). In defining the general purpose of the 1967 amendments, Congress 
stressed increased benefits under old-age, survivors, and disability insurance programs 
and the improvement of public assistance, child welfare and child health programs. See 
id. 81 Stat. 821 (prefatory statement). For a discussion of problems arising from other 
sections of the 1967 amendments, see Comment, Section 402 (a} (23} of the 1961 Social 
Security Amendments: A False Hope?, 58 Geo. L.J. 591 (1970) ; Comment, Public Wel
fare “1I7A7” Program: Arm-Twisting Incentives, 117 U. Pa. L. Rev. 1062 (1969).

3 Ch. 531, 49 Stat. 620. For a discussion of various aspects of the original Act, see 
Abbott, The Social Security Act and Relief, 4 U. Chi. L. Rev. 45 (1936); Falk, Health, 
Sickness and Social Security, 25 Nat’l Mun. Rev. 224 (1936); Hayes, Same Legal Aspects 
of the Social Security Act, 13 Notre Dame Lawyer 272 (1938); Comment, Federal 
Legislation—The Social Security Act and the Constitution, 24 Geo. L.J. 665 (1936).

4 For a short discussion of the child health problems existing in 1967, sec note 43 
infra. Even after the 1967 amendments, there was a wide variation in the level of pay
ments to children receiving aid among the 48 states technically having medical assistance 
programs. See U.S. Dep’t of Health, Education, and Welfare, Social and Rehabili
tation Service, NCSS Rep. B-6 (FY 69), Medicaid Selected Statistics, 1951-1969, at 24. 
Data concerning medical assistance expenditures for AFDC children in 1968 show an 
expenditure of less than five dollars per month per child assisted (not per child on the 
rolls). See U.S. Dep’t of Health, Education and Welfare, Report of the Medical Assist
ance Advisory Council’s Comm, on Child Health Services 16 (1969). In fiscal year 
1968 AFDC assistance was paid to an average of slightly over four million children per 
month (5.6 percent of the population under 18 years of age). Id. at 17.

5 42 U.S.C. §§ 701-15 (Supp. V, 1970), ermending 42 U.S.C. 701-31 (1964), amending 
Social Security Act of 1935, ch. 531, tit. V, §§ 501-41, 49 Stat. 629 (Maternal and Child
Health and Crippled Children’s Services). Provisions relating to maternal and child
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ations* 6 7 with specific emphasis placed on the dental health of children" 
and expanded screening and treatment of children with disabling con
ditions.8 Furthermore, consolidation and reorganization of various pro
grams provided under title V resulted in more efficient administration 
of services and care.9

health and crippled children’s services originally were enacted in 1935. See id. tit. V, 
§§ 501-41, 49 Stat. 629. Child welfare services were also a part of the original title V, 
but have since been included in title IV. See Social Security Amendments of 1967, Pub. 
L. No. 90-248, § 240, 81 Stat. 911. For a discussion of the original 1935 provisions, see 
Lenroot, Maternal and Child Welfare Provisions of the Social Security Act, 3 Law & 
Contemp. Prob. 253 (1936).

6 Federal funding of social security programs in such areas is divided into formula 
grants and project grants. Formula grants are lump sum grants for a whole program 
(for example, medicaid) while project grants are smaller and allocated for one specific 
activity which prior to the grant has been decided upon and thoroughly planned. An 
example of the latter is the five year special project grants designed to provide compre
hensive health care and services for preschool and school age children approved in 
the 1965 amendments. See Social Security Amendments of 1965, Pub. L. No. 89-97, § 205, 
79 Stat. 354, as amended, 42 U.S.C. § 709 (Supp. V, 1970).

7 Child Health Act of 1967, § 301, 42 U.S.C. §§ 701, 710 (Supp. V, 1970).
8 Id. § 301, 42 U.S.C. §§ 701, 709 (Supp. V, 1970). The legislation also placed empha

sis on family planning. Id. § 301, 42 U.S.C. §§ 701, 708 (Supp. V, 1970). In addition, 
expanded screening and treatment was included as a required service in state crippled 
children’s programs (formula grant programs). Id. § 301, 42 U.S.C. § 705(a)(7) (Supp. 
V, 1970).

9 Id. § 301, 42 U.S.C. §§ 701-15 (Supp. V, 1970). The administration and funding of 
maternal and child health services and of crippled children’s services was combined, 
and child welfare services were shifted from title V to part B of title IV. Compare 42 
U.S.C. §§ 620-26, 701-15 (Supp. V, 1970) with id. §§ 701-31 (1964). The disbursement 
of federal funds was organized on two time schedules. For the period July 1, 1968 to 
June 30, 1972, 50 percent of the appropriation was to be allocated to states for maternal 
and child health services and for crippled children’s services; 40 percent for project 
grants for maternity and infant care, health of school and preschool children, and den
tal health of children; and 10 percent for research projects and the training of per
sonnel. For each fiscal year after June 30, 1972, 90 percent of the appropriation is to 
go to states for maternal and child health services and for crippled children’s services 
and 10 percent for research projects and the training of personnel. For further intricacies 
of title V financing, see 42 U.S.C. §§ 701-04, 706, 708-12 (Supp. V, 1970).

10 42 U.S.C. §§ 1396-96g (Supp. V, 1970), amending Social Security Amendments of 
1965, Pub. L. No. 89-97, § 121, 79 Stat. 351, adding Social Security Act of 1935, tit. XIX, 
§§ 1901-08 (Grants to States for Medical Assistance Programs). For a discussion of the 
history of medicaid, see notes 25-31 infra and accompanying text. Title XIX (Medicaid) 
generally attained its present form when the 1967 amendments became law. Under this 
program a state may provide three types of coverage and be assured of matching 
federal monies. First, coverage of public assistance recipients is provided for under 
section 1903(f)(4)(A) of the Social Security Act. See 42 U.S.C. § 1396b(f) (4) (A)
(Supp. V, 1970). If a state elects to participate in title XIX, it must cover persons eligible 
for the categorical public assistance programs. Forty-eight states and the District of

In addition to these changes, an amendment to Title XIX of the 
Social Security Act10 added as a required service under the definition of 
“medical assistance:”11



1971] Child Health Care 967

[EJffective July 1, 1969, such early and periodic screening and 
diagnosis of individuals who are eligible under the plan and are 
under the age of 21 to ascertain their physical or mental defects, 
and such health care, treatment, and other measures to correct or 
ameliorate defects and chronic conditions discovered thereby, as 
mav be provided in regulations of the Secretary . . . ,12

Columbia, Guam, Puerto Rico, and the Virgin Islands offer such coverage to all per
sons eligible for the categorical public assistance programs: the aged, the blind, the 
permanently and totally disabled, and children of AFDC families. See U.S. Dep’t of 
Hr \i.th, Education, and Welfare, 1970 Medicaid (Title XIX) Fact Sheet; U.S. Dep’t 
of ! le.ilch, Education, and Welfare, Social and Rehabilitation Service, Medicaid Services 
—State by State, No. 801-70 (Jan. 1970) (copy on file at Geo. L.J.). The two states 
choosing not to participate in any phase of medicaid are Arizona and Alaska. See id. 
Although state programs must meet certain basic minimum standards, the services pro
vided vary widely in amount, scope, and duration. See U.S. Dep’t of Health, Educa
tion. \nd Welfare, Social and Rehabilitation Service, NCSS Rep. B-5 (FY 68), Medi
caid Fiscal Year 1968, at 2. In order to adapt to the financial burden placed on them 
bv medicaid, numerous states have limited the services provided and/or stiffened the 
eligibility requirements. See U.S. Dep’t of Health, Education, and Welfare, Report of 
the Task Force on Medicaid and Related Programs 12 (1970).

Second, coverage of the medically needy is provided for under section 1903(f) (4) (B) 
of the Social Security Act. See 42 U.S.C. § 1396b(f) (4) (B) (Supp. V, 1970). Twenty
eight states and possessions have extended benefits to categorically related persons who 
are medically needy. See Medicaid Services—State by State, No. 801-70, supra. The 
medically needy are those persons who cannot afford proper medical care and who 
would qualify for a public assistance program were it not for the fact that their 
income exceeds the public assistance levels or because they fail to meet one of the non
income eligibility requirements for public assistance. See Senate Comm, on Finance, 
91st Cong., 2d Sess., H.R. 16311—The Family Assistance Act of 1970, at 129-30 (Comm. 
Print 1970) (Revised and Resubmitted to the Committee on Finance by the Administra
tion).

Third, coverage of children of the working poor is provided for under section 1903 
(f)(l)-f3) of the Social Security Act. See 42 U.S.C. § 1396b(f) (l)-(3) (Supp. V, 
1970). Seventeen states provide health services to the children of families not qualify
ing for cash assistance under the public assistance programs but whose income is less than 
133: percent of the amount paid to an AFDC family of comparable size or whose 
income after medical expenses is below the 133 Y percent level, depending upon the 
particular state plan. See Senate Comm, on Finance, supra, at 130.

Public assistance recipients are entitled to a standard mandatory package of benefits 
plus any others the states may choose to provide. See 42 U.S.C. §§ 1396a(a) (13) (B), 
1396d(a) (1)-(14) (Supp. V, 1970). For a listing of these services, see notes 29 & 30 
infra and accompanying text. The states mav provide any seven of the 14 services listed 
in section 1905(a)(l)-(14) of the Social Security Act to the medically needy and chil
dren of the working poor. See 42 U.S.C. §§ 1396a(a) (13) (C), 1396d(a) (1)-(14) (Supp. 
V, 1970).

11 "Medical assistance” includes payment of part or all of the cost of the care and 
services listed in section 1905(a) (1)-(14). See 42 U.S.C. § 1396d(a) (1)-(14) (Supp. V, 
1970). For a listing of these services, see notes 29 & 30 hi fra and accompanying text.

12 Social Security Amendments of 1967, § 302(a), 42 U.S.C. § 1396d(a) (4) (B) (Supp. 
V, 1970), amending Social Security Amendments of 1965, Pub. L. No. 89-97, § 121(a), 
79 Stat. 351, adding Social Security Act of 1935, § 1905(a)(4)(B). The Medical Assist
ance Advisory Council’s Committtee on Child Health Services has all-inclusive aspirations 
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This provision, section 1905(a)(4)(B), has been the subject of a num
ber of interpretations.* 13 Some argue that it requires the Department of 
Health, Education, and Welfare to promulgate regulations compelling 
participating states to provide the full scope of care and services imme
diately.14 Others maintain that the way has been left open for the states 
to ease gradually into a complete implementation of such care and 
services by conditioning the implementation on regulations of the Sec
retary.15 Yet others believe that this section, through the use of inter
agency agreements, mandates the efficient utilization of the care and 
services provided under title V and in such other programs and services 
as Headstart, day care centers, well-baby clinics, and school health pro
grams by those state agencies administering title XIX.16 This Comment 
analyzes the growing trend of health care legislation with special empha
sis on legislative intent in attempting to ascertain the intended effect of 
section 1905(a)(4)(B).

for this section: “Section 1905(a)(4)(B) . . . provides a very useful vehicle on which 
a State can plan a program to correct and improve the clinical, economic, and social 
conditions found among the poor.” Report of the Medical Assistance Advisory Council, 
supra note 4, at 2.

13 “The intent in adding the requirement for early screening, diagnosis, and treatment 
for eligible individuals under age 21 to title XIX is not entirely clear insofar as its scope 
is concerned.” U.S. Dep’t of Health, Education, and Welfare, Draft Briefing Memoran
dum 1 (Aug. 26, 1969) (copy on file at Geo. L.J.). Section 1905(a)(4)(B) was a com
panion amendment to a title V amendment, section 505(a)(7); yet, by its language, sec
tion 1905(a) (4) (B) is broader and far more inclusive, thus leaving more room for vary
ing interpretations. See note 8 supra and accompanying text.

The improvement and expansion of health services for children—with specific empha
sis on preventive, early diagnostic, and treatment services—has been stressed generally 
by the executive branch. See notes 41-44 infra and accompanying text. Furthermore, the 
health needs of children under title XIX have been the subject of proposals by the 
Medical Assistance Advisory Council (a 21-man body established by the 1967 amend
ments for the purpose of advising the Secretary of HEW on general policy matters in 
the administration of title XIX). See Report of the Medical Assistance Advisory Coun
cil, supra note 4. See also 42 U.S.C. § 1396(e) (Supp. V, 1970). As of April 1970, 
numerous states had not submitted any plans for implementation of section 1905(a) 
(4) (B), in part due to lack of clarity in federal requirements. See note 95 infra and 
accompanying text. The need for meaningful regulations is of the utmost importance. 
“We are perhaps justified in saying that more and better medical care is available than 
ever before and that it is less the lack of quantity which is deficient in treating children 
of the poor, rather than the lack of organization in coordinating various medical care 
programs that defeats our efforts.” Report of the Medical Assistance Advisory Council, 
supra note 4, at 14.

14 Sec notes 73 & 74 infra and accompanying text.
15 See note 75 infra and accompanying text.
16 See notes 76 & 77 infra and accompanving text.

Pre-1967 Amendments and Medicaid

Prior to 1965, dependent children and the indigent aged, blind, and
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permanently and totally disabled received medical assistance, if they 
received any at all, through a hodge-podge of unrelated programs, some 
financed by state and local governments17 and some financed federally 
under various provisions for the needy found in five separate titles of 
the Social Security Act.18 Under the Social Security Act of 1935 as 
originally passed, some federal help was given to those states furnishing 
money to the poor to purchase needed medical care.19 In 1950, the Act 
was amended to authorize federal participation in the purchase of medi
cal care provided to dependent children and the needy aged, blind, and 
disabled.20 Different agencies, however, applied widely varying indicia 
in determining eligibility.21 Moreover, the extent and quality of the 
care furnished differed greatly both within and between states.22 Where 

17 See generally A Verne, Medicaid: Has National Health Insurance Entered by the 
Back Door?, 18 Syracuse L. Rev. 49 (1966).

18See 42 U.S.C. 301-06 (Supp. V, 1970), amending 42 U.S.C. 301-06 (1964), 
amending Social Security Act of 1935, ch. 531, tit. I, §§ 1-6, 49 Stat. 620 (medical assist
ance for the aged); 42 U.S.C. §§ 601-09 (Supp. V, 1970), amending 42 U.S.C. §§ 601-09 
U964), amending Social Security Act of 1935, ch. 531, tit. IV, §§ 401-06, 49 Stat. 627 
medical assistance to children of AFDC families); 42 U.S.C. §§ 1201-06 (Supp. V, 

1970), amending 42 U.S.C. §§ 1201-06 (1964), amending Social Security Act of 1935, ch. 
531, tit. X, §§ 1001-06, 49 Stat. 645 (medical assistance for the blind); 42 U.S.C. §§ 1351- 
55 Supp. V, 1970), amending 42 U.S.C. §§ 1351-55 (1964), amending Social Security Act 
Amendments of 1950, ch. 809, § 351, 64 Stat. 555, adding Social Security Act of 1935, 
tit. XIV, 1401-05 (medical assistance for the permanently and totally disabled); 42 
U.S.C. 1381-85 (Supp. V, 1970), amending 42 U.S.C. §§ 1381-85 (1964), amending 
Public Welfare Amendments of 1962, Pub. L. No. 87-543, § 141(a), 76 Stat. 197, adding 
Social Security Act of 1935, tit. XVI, §§ 1601-05 (medical assistance for the combined 
adult program).

"See Social Security Act of 1935, ch. 531, 6, 406, 1006, 42 U.S.C. §§ 306, 606, 1206
(1964), as amended (Supp. V, 1970). In defining aid in the original Act, the Congress 
spoke in terms of “money payments.” On occasion, therefore, state agencies distributed 
actual dollar amounts to eligible individuals for payment of medical expenses.

-"See Social Security Act Amendments of 1950, ch. 809, 303, 323, 343, 351, 42 U.S.C.
>06, 606, 1206, 1355 (1964), as amended (Supp. V, 1970), amending Social Security 

\ct of 1935, ch. 531, §§ 6, 406, 1006, 1405 , 49 Stat. 622. In these amendments the Con
gress redefined aid as “money payments” or “medical care,” thus automatically including 
medical care for those eligible under the Act.

2’ Cf. S. Rep. No. 404, 89th Cong., 1st Sess. 73-74 (1965); H.R. Rep. No. 213, 89th 
Cong., 1st Sess. 63-64 (1965). See generally Werne, supra note 17. The problem con
tinues to exist. For example, the frequency of eligibility determination and the strin
gency of asset tests vary considerably from state to state. See Senate Comm, on 
Finance, supra note 10, at 130-32.

22 Cf. S. Rep. No. 404, supra note 21, at 73-74; H.R. Rep. No. 213, supra note 21, at 
63 64. These problems have continued to exist under the present arrangement. Initially, 
states have a choice as to whether they wish to participate in medicaid. Two have 
chosen not to—Alaska and Arizona. If a state chooses to participate, it then has a 
choice as to whether to cover only the public assistance categories or whether to 
extend coverage to the medically needy and/or children of the working poor. Further
more. the scope and duration of services varies markedly. For example, the average 
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federal monies were extended to the states, there were no minimum 
benefit requirements under the public assistance vendor medical pro
grams,23 except in the case of medical assistance for the aged.24

medical benefit (including both federal and state funds) per AFDC family in 1969 was 
$660, yet among all the participating states the coverage ranged from $0 to $1210 per 
family. Of the entire sum (both federal and state monies included) spent on medicaid 
payments in 1969, 73 percent was expended in eight states. See Senate Comm, on 
Finance, supra note 10, at 130-32.

23 See Social Security Act of 1935, §§ 402, 1002, 1402, 1602, 42 U.S.C. 602, 1202, 
1352, 1382 (1964), as amended (Supp. V, 1970).

24 States were required to provide “some institutional and some noninstitutional care 
and services . . .” under the medical assistance for the aged program. See id. § 2 (a) 
(11) (A), 42 U.S.C. § 302(a) (11) (A) (1964), as amended (Supp. V, 1970).

25 Social Security Amendments of 1965, Pub. L. No. 89-97, 79 Stat. 286, as amended, 
42 U.S.C. §§ 301-1396g (Supp. V, 1970). The general purpose of the 1965 amendments 
was “to provide a hospital insurance program for the aged under the Social Security 
Act with a supplementary health program and an expanded program of medical assist
ance, to increase benefits under the old age, survivors and disability insurance system, 
[andl to improve the federal-state public assistance program . . . .” Id. 79 Stat. 286 
(prefatory statement).

26 See Social Security Amendments of 1965, 42 U.S.C. §§ 1396-96g (Supp. V, 1970). 
See also S. Rep. No. 404, supra note 21, at 2, 4; FI.R. Rep. No. 213, supra note 21, at 
2, 4. Congress intended title XIX to replace medical care provided under titles I, IV, X, 
XIV, and XVI: “[N]o payment may be made to any State under title I, IV, X, XIV, 
or XVI of the Social Security Act with respect to aid or assistance in the form of 
medical or any other type of remedial care for any period for which such State 
receives payments under title XIX of such Act, or for any period after December 31, 
1969.” Social Security Amendments of 1965, Pub. L. No. 89-97, § 121(b), 79 Stat. 352.

27 State medicaid plans were required to provide medical assistance to all recipients 
of aid under state plans meeting the requirements of titles I (aged), IV (children of 
AFDC families), X (blind), XIV (permanently and totally disabled), and XVI (com
bined adult program)—the so-called categorically needy. See 42 U.S.C. § 1396a(a) (10) 
(Supp. V, 1970).

2&ld. § 1396a(a) (10) (A) (i). An exception to the comparability requirement was 
made as to the services provided under sections 1905(a)(4), (14) which contained an 
age requirement of 65. Id. § 1396a(a) (10) (B).

29 This requirement was made effective Julv 1. 1967. Id. H 1396a(a) (13), 1396d(a) 
(l)-(5).

The 1965 amendments to the Social Security Act25 replaced the dif
fering medical provisions for the needy scattered throughout five titles 
of the Social Security Act with a single uniform medical assistance pro
gram-title XIX (medicaid).26 All states wishing to participate in medi
caid were required to provide medical assistance to the categorically 
needy;27 the amount, duration, and scope were to be the same for all 
eligible persons,28 thus assuring comparability. This medical assistance 
was composed of five services—inpatient hospital services, outpatient 
hospital services, laboratory and X-ray services, skilled nursing home 
services, and physicians’ services—which the states were required to in
clude in their medicaid plans if they opted to participate in title XIX.'29 
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Nine other services were optional with the states.30 Provision was made 
for a state to extend medical assistance to those less needy if the state 
had provided fully for its categorically needy.31

30 The nine optional services were (1) medical care, or any other type of remedial 
care recognized under state law, furnished by licensed practitioners within the scope of 
their practice as defined by state law; (2) home health care services for persons entitled 
to nursing home care (this became a required medicaid service as of July 1, 1970); (3) 
private duty nursing services; (4) clinic services; (5) dental services; (6) physical 
therapy and related services; (7) prescribed drugs, dentures, prosthetic devices and 
eyeglasses; (8) other diagnostic, screening, preventive, and rehabilitative services; and 
19) inpatient hospital services and skilled nursing home services for individuals 65 years 
of age or older in an institution for tuberculosis or mental diseases. See id. § 1396d(a) 
(6)-(14). These services were made optional by exclusion from section 1902(a) (13)’s 
directive as to minimal requirements. See id. § 1396a(a) (13).

31 These individuals are referred to as the medically needy. See id. § 1396a (a) (10) (B); 
H.R. Rep. No. 213, supra note 21, at 66-67. More explicit provisions for those to be 
covered other than the categorically needy were made in the 1967 amendments. See note 
10 supra.

-- Federal funding of maternal and child health services was increased to $45 million 
for the fiscal year ending June 30, 1966, $50 million for the fiscal year ending June 30, 
1967, $55 million each for the fiscal years ending June 30, 1968 and June 30, 1969, and 
$60 million for the fiscal year ending June 30, 1970 and each fiscal year thereafter. 
Social Security Amendments of 1965, Pub. L. No. 89-97, § 201, 79 Stat. 353, as amended, 
42 U.S.C. § 701 (Supp. V, 1970).

33 Federal funding of crippled children’s services was increased by the same dollar 
imounts. See id. § 202, 79 Stat. 353, as amended, 42 U.S.C. § 701 (Supp. V, 1970).

34 See id. § 205, 79 Stat. 354, as amended, 42 U.S.C. § 709 (Supp. V, 1970). For a 
short discussion of project grants, see note 6 supra.

35 Social Security Amendments of 1965, Pub. L. No. 89-97, § 205, 79 Stat. 354, as 
amended, 42 U.S.C. § 709(b) (Supp. V, 1970).

36 These arc the children provided for under title IV of the Social Security Act. See 
42 U.S.C. 601-09 (Supp. V, 1970).

The Congress also evidenced its growing concern with the state of 
child health in the 1965 amendments. Appropriations for title V ma
ternal and child health services were increased,32 as were appropriations 
for title V crippled children's services.33 The Secretary of Health, Edu
cation, and Welfare was empowered to put into effect a five year pro- 
gram of special project grants designed to provide comprehensive health 
care and services for children of school age or for preschool children, 
“particularly in areas with concentrations of low-income families.” 34 
Of particular significance was the requirement that these projects pro
vide screening, diagnosis, preventive services, treatment, correction of 
defects, and aftercare.35

Thus, by means of the 1965 amendments, the Congress had made 
substantial legislative headway toward providing needy children with 
adequate health care. As of July 1, 1967, children of AFDC families36 
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were guaranteed four services under medicaid,37 and children of low- 
income families generally might receive comprehensive health care and 
services from a title V special project grantee.38 It became apparent, 
however, that these measures were only a beginning and that further 
legislation was needed to continue uplifting the standard of child health 
care. Problems arose in providing the required services as well as in 
attempting to reach those children in need of such services.39 The Con
gress confronted these problems in the 1967 amendments to the Social 
Security Act by attempting further to utilize titles V and XIX in pro
viding both adequate services and comprehensive coverage.40 Their 
efforts took the form of section 1905(a)(4)(B) which created a new 
medicaid service for those eligible children.

37 These services were inpatient hospital services, outpatient hospital services, labora
tory and X-ray services, and physicians’ services. See id. §§ 1396d(a) (l)-(3), (5).

38 See notes 34 & 35 supra and accompanying text.
39 The primary difficulty in implementing medicaid stems from the fact that title 

XIX is a public welfare law, and therefore, eligibility is measured against proven need— 
an approach particularly onerous to those whose income might be technically above 
traditional welfare levels but who nevertheless are unable to pay for such care when 
it is needed. Further difficulties arise from the dependency of title XIX’s implementa
tion upon state legislation within very broad federal guidelines. See Hearings on Health 
Care in America Before the Subcomm. on Executive Reorganization of the Senate Comm, 
on Government Operations, 90th Cong., 2d Sess., pt. 1, at 78 (1968).

40 See notes 63-70 infra and accompanying text.
41 See President Lyndon B. Johnson, Welfare of Children, H.R. Doc. No. 54, 90th 

Cong., 1st Sess. (1967).
42 See id. at 3. Included among the other points were recommendations for an exten

sion of Headstart, a “Follow-Through” program in the early grades, a pilot lunch pro
gram for preschool children, child and parent centers to provide family and child 
development services, a modernization of programs providing aid for children in poor 
families, an increase in social security payments for three million children, a new pilot 
program of dental care for children, further expenditures in fighting mental retarda
tion, programs to prevent juvenile delinquents from becoming adult delinquents, an 
“enrichment of the summer months” for needy children, and training of specialists to 
deal with the problems of children and youth. Id.

43 The President pointed out that over 3.5 million of the nation’s children under five 
who needed medical help did not receive it under public medical care programs and 
further noted the existence of another million-plus children in need of treatment under 

The 1967 Amendments

Early in 1967, President Johnson recommended to the Congress a 
12-point program for the children and youth of America.41 Point eight 
called for an expansion of programs providing early diagnosis and 
treatment of children with handicaps.42 After noting the gravity of the 
then-existing situation,43 the President requested an increase of $221 
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million for medical care of needy children under the medicaid program 
and an extension of timely examination and treatment programs to an 
additional 500,000 poor children in fiscal year 1968.44

the crippled children’s program. Id. at 7. President Johnson analyzed the long-range 
health care problem of the nation as the discovery as early in life as possible of the 
ills that handicap American children coupled with continuing followup examinations 
and treatment so that the handicaps are not neglected. Id.

44 See id. at 7.
45 H.R. 5710, 90th Cong., 1st Sess. § 301(b)(1) (1967). This section provided that 

“section 1905(a)(4) is amended by inserting . . . effective July 1, 1969, such early and 
periodic screening and diagnosis of individuals who are eligible under the plan and 
are under the age of 21 to ascertain their physical or mental defects, and such health 
care, treatment, and other measures to correct or ameliorate defects and chronic condi
tions discovered thereby, as may be provided in regulations of the Secretary.” A7. 
Compare this with text accompanying note 12 supra.

^Hearings on H.R. 5110 Before the House Comm, on Ways and Means, 90th Cong., 
1st Sess., pts. 1-4 (1967).

47 See, e.g., id. pt. 2, at 1129, 1142, 1171.
48 Throughout the hearings, members of the Wavs and Means Committee were con

cerned with the costs, both to the federal and state governments, of all the proposals 
embodied in H.R. 5710. See Hearings, supra note 46. For example, Congressman Byrnes 
was concerned with the inflationary possibilities of increasing the benefit level under 
OASDI. See id. pt. 1, at 250-78.

Furthermore, the Ways and Means Committee evidenced great concern over the 
growing welfare rolls and in response imposed numerous restrictions on the distribu
tion of federal monies. For example, acceptance of work training was made mandatory 
for all AFDC mothers; a limitation with respect to whom federal payments could be 
made was placed on the number of children eligible due to the absence of a parent; 
fathers who had received any unemployment compensation during the week in question 
and fathers who had had little or no connection with the labor force were excluded 
from the definition of “unemployed parent” for AFDC purposes. See H.R. 12080, 90th 
Cong., 1st Sess. §§ 201, 203, 208 (1967) (codified at 42 U.S.C. §§ 602(a) (19), 607(b)(2) 
(Supp. V, 1970), 603(d) (Supp. Ill, 1968) (later repealed)); Hearings on H.R. 
12080 Before the Senate Comm. on Finance, 90th Cong., 1st Sess., pt. 1, at 716-18 (1967). 
See also Comment, Public Welfare “WIN" Program: Arm-Twisting Incentives, 117 
U. Pa. L. Rf.v. 1062 (1969).

These child health recommendations appeared in a somewhat altered 
form in section 301 of H.R. 5710,45 the Administration’s proposed social 
security amendments of 1967. In hearings before the House Committee 
on W ays and Means,46 the child health provisions occasionally were 
mentioned,47 but they aroused no debate or opposition, unlike other 
portions of the proposed Act.48 During the hearings, HEW Secretary 
John Gardner stated that “under our proposed amendments, all children 
in low-income or medically indigent families would be assured periodic 
screening, diagnostic services, and medical treatment—particularly in 
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the preschool years.” 49 Various other witnesses lauded the child health 
provisions generally.50

49 Hearings, supra note 46, at pt. 1, at 189. Secretary Gardner continued: “The state 
agency now operating the crippled children’s services programs would be required to 
organize programs to screen children in low-income areas at specified ages and to provide 
diagnostic services and necessary medical treatment. The State title XIX agency will 
enter into agreements with the State crippled children’s agency to reimburse them for 
services provided to children eligible for medical assistance under title XIX.” Id.

50 See id. pt. 2, at 1129, 1142, 1171.
51 H.R. 5710 failed to gain the approval of the House Committee on Ways and Means, 

which substituted in its place H.R. 12080. For a short discussion of H.R. 571O’s faults 
(at least in the eyes of the House Ways and Means Committee), see note 48 supra. See 
also Hearings on H.R. 12080 Before the Senate Comm. on Finance, 90th Cong., 1st Scssn 
pt. 1, at 713-18 (1967).

52 H.R. 12080, 90th Cong., 1st Sess. § 302 (1967). In comparison to H.R. 571O’s broad 
medicaid provisions, H.R. 12080 made eligibility for title XIX considerably more stren
uous; it imposed a greater state financial participation requirement which would keep 
many states’ services at a minimum and it allowed states to choose which seven of the 
14 possible services they wished to offer. See id.

53 See Hearings on H.R. 12080, supra note 51, at pt. 1, at 703, 713-18.
54 See id. pt. 2, at 764-65, 1367-71.
55 See Hearings on H.R. 5110, supra note 46, at pt. 2, at 1129, 1142, 1171.
56 See Hearings on H.R. 12080, supra note 51, at pt. 2, at 764-65, 1367-71.
57 In hearings on H.R. 12080 before the Senate Finance Committee on Sept. 22, 1967, 

Mr. Robert Gettings stated that: “[Alfter July 1, 1969, States which include skilled 
nursing home services for persons over 21 in their title XIX plan will have to provide 
‘periodic screening and diagnosis’ of eligible children ‘. . . to ascertain their physical or 
mental defects, and such health care, treatment, and other measures to correct or 
ameliorate defects and chronic conditions . . .’ as the Secretary may specify. . . .” Id. 
pt. 3, at 1937.

Although H.R. 5710 failed to survive the House Committee on Ways 
and Means,51 substantially the same language as appeared in the original 
section 301, containing what was to become section 1905(a)(4)(B), 
reappeared in section 302 of H.R. 12080,52 the House Ways and Means 
Committee’s alternative to the Administration’s proposals. Representa
tives of HEW recommended amendments to H.R. 12080 while the bill 
was before the Senate Finance Committee, but did not suggest anv 
changes in section 302.53 Occasional reference again was made to the 
child health provisions in the Senate Finance Committee hearings,54 and, 
as in earlier House hearings,55 the statements remained broad and gen
eral, eliciting no questions by the Committee.56 Only one witness seemed 
to recognize the import of the mandatory nature of section 1905(a) 
(4) (B),57 and his comments failed to elicit any committee response.

In reporting out the 1967 amendments, the House Ways and Means 
Committee noted that “[tjitle XIX is amended to conform to this 
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requirement” 58 in referring to provisions requiring the early identifica
tion and treatment of crippled children.59 The same language was used 
by the Senate Finance Committee in its report.60 Both committees spoke 
of this section as adding to the care and services included in the term 
medical assistance,61 but whenever attention centered on enumerating 
the required medicaid services, this new provision was never men
tioned.62 Thus, the legislative history, although ambivalent as to scope 
and implementation, indicates a clear Congressional concern with the 
general principle of improving the state of child health.

53 H.R. Rep. No. 544, 90th Cong., 1st Sess. 21, 127 (1967). This meant in effect that 
some provision would be made in title XIX for the screening, diagnosis, and treatment 
of children that would insure a more efficient coverage of those children in need.

59 H.R. 5710, 90th Cong., 1st Sess. § 301(b)(1) (1967).
60 See S. Rep. No. 744, 90th Cong., 1st Sess. 37, 194 (1967).
ci See S. Rep. No. 744, 90th Cong., 1st Sess. 314 (1967); H.R. Rep. No. 544, 90th Cong., 

1st Sess. 194-95 (1967).
62See S. Rep. No. 744, 90th Cong., 1st Sess. 181-82 (1967); H.R. Rep. No. 544, 90th 

Cong., 1st Sess. 121 (1967). But see Draft Briefing Memorandum, supra note 13, at 2; 
Senate Comm, on Finance, supra note 10, at 129.

63 See note 10 supra.
64 See notes 5-9 supra and accompanying text.
65 See 42 U.S.C. § 705(a)(7) (Supp. V, 1970).
66 Id. § 714.
67 The section is a conforming amendment, a technical amendment used when a 

substantive amendment requires changes elsewhere in the Code in order to satisfy the 
full legislative intent of the substantive change—a perfecting amendment.

68 Since by its language section 1905(a)(4)(B) applies only to children under 21, 
those public assistance recipients who would be eligible in this instance are title IV 
AFDC children.

69 See 42 U.S.C. § 1396a(a) (13) (B) (Supp. V, 1970); note 10 supra.

In addition to providing for screening, diagnosis, and treatment of 
children under section 1905(a)(4)(B), the 1967 amendments accom
plished other objectives in the fields of child health care and medicaid, 
including changes both in title XIX63 and in title V. Along with in
creased appropriations and the administrative reorganization of title V,64 
certain new requirements were placed on title V agencies. State agen
cies administering the crippled children’s program were required to in
clude provisions in their plans for early identification and treatment of 
crippled children,65 a crippled child being broadly defined as “an indi
vidual under the age of 21 who has an organic disease, defect, or condi
tion which may hinder the achievement of normal growth and develop
ment.” 66

Section 1905(a)(4)(B) was enacted by Congress to complement 
these child health advances in title V.67 By its placement in subsection 
4, this provision becomes one of the mandatory benefits to which all 
eligible public assistance recipients68 are entitled.69 The significance of 
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section 1905(a)(4)(B) thus becomes apparent, for if it is indeed a 
required medicaid service, all AFDC children are entitled to screening, 
diagnosis, and treatment.70 The relative ease with which this section 
glided through the halls of Congress is encouraging in the broad recog
nition afforded the ever-expanding need for child health care. In this 
instance, however, the Congress gave insufficient consideration to the 
financial condition of the states,71 a failure which has made it all but 
impossible to implement section 1905(a) (4) (B).72

70 The AFDC category is surprisingly large. In the 10 year period, 1957-1967, the 
program grew from 646,000 families that included 2.4 million recipients to 1.2 million 
families that included nearly 5 million recipients. H.R. Rep. No. 544, 90th Cong., 1st 
Sess. 95 (1967).

71 See notes 78 & 107 infra.
12 See note 107 infra.
73 Memorandum from Laurens Silvers to all National Welfare Rights Organization 

Attorneys (May 1970) (copy on file at Geo. L.J.).
74 It is contended, nevertheless, that until Congress amends the section, “there is a 

mandate to all the states as a condition to continued receipt of federal matching funds 
to their Title 19 programs to provide screening and diagnostic services to [medicaid 
eligible] children and to provide comprehensive services to treat and ameliorate any 
defect or condition discovered, without any limitations on such services as to kind, 
amount, duration, and scope.” Id. at 5-6. The requirements of section 1905(a)(4)(B) 
were imposed on the states as of July 1, 1969, yet HEW has promulgated no meaning
ful regulations for the states to follow. See notes 92-94 infra and accompanying text. 
Therefore, in the absence of direction from HEW, no state has taken the trouble to 
comply. See note 95 infra and accompanying text.

75 An early proposed draft of regulations to amend 45 C.F.R. § 249 keyed the imple
mentation of section 1905(a)(4)(B) to section 1903(e), as amended in 1969. See U.S. 
Dep’t of Health, Education, and Welfare, Social & Rehabilitation Service, Proposed 
Amendments to 45 C.F.R. § 249 (copy on file at Geo. L.J.). Section 1903(e) requires 
the states to provide “comprehensive health services” to all eligible individuals by July 
1, 1977. See 42 U.S.C. § 1396b(e) (Supp. V, 1970). These regulations provided in part: 
“Effective July 1, 1970 . . . visual screening and diagnostic services and where needed, 
eyeglasses and other kinds of treatment for visual defects will be furnished; [andl 
effective July 1, 1971 . . . additional screening and diagnostic services and treatment 

The difficulty in implementing the section is exemplified by the 
divergent views on the meaning of the section. Legal services attorneys 
have argued that literal interpretation of the statute would require HEW' 
to promulgate regulations compelling participating states to provide im
mediately the full scope of care and services specified in the statute.73 
This view is maintained despite an acknowledgement that Congress may 
not have intended this provision to be of such magnitude.74 HEW 
believes that because the statute is conditioned upon the implementation 
of its regulations the states are to be allowed to ease gradually into a 
complete implementation of the requirements, an interpretation favored 
by HEW because of the practical problems involved in requiring im
mediate state implementation.75 Yet another view is that taken by the
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.Medical Assistance Advisory Council which believes that section 1905
J

(a) (4) (B) requires the use of inter-agency agreements by title XIX 
state agencies to utilize efficiently title V care and services and the care 
and services provided through the Headstart program, day care centers, 
well-baby clinics, and school health programs.76 This position was 
adopted in part in the latest draft of regulations provided by HEW.77

will be furnished, as necessary, for other health problems in accordance with a time
table prepared by the State agency describing how the full range of screening and 
diagnostic sen-ices will be included in the State plan by July 1, 1977 . . . .” Proposed 
Amendments, supra. Although not the final draft of the regulations, this proposal is 
some evidence of HEW’s attitude toward the problem.

The present HEW view recognizes section 1905(a) (4) (B)’s placement among the 
first five required medicaid items, but it further recognizes the difficulties, primarily 
financial and administrative, that the states would encounter in providing ab initio the 
full scope of care and services. See Draft Briefing Memorandum, supra note 13, at 2; 
Senate Comm, on Finance, supra note 10, at 129. It is maintained that the phrase “as 
may be provided in regulations by the Secretary” has left open the possibility for 
gradual implementation. See Draft Briefing Memorandum, supra note 13, at 2. The 
cost of full and immediate implementation would result in an estimated 300 percent 
increase over the present rate of expenditure. See Report of the Medical Assistance 
Advisory Council, supra note 4, at 16. For a discussion of possible future solutions to 
HFA\”s dilemma, see note 87 infra.

76 Report of the Medical Assistance Advisory Council, supra note 4, at 2-3. Section 
1905(a)(4)(B) was referred to throughout its creation as a “conforming amendment” 
establishing a link between titles V and XIX. See S. Rep. No. 744, 90th Cong., 1st Sess. 
314 (1967); H.R. Rep. No. 544, 90th Cong., 1st Sess. 194-95 (1967). See also note 67 
infra. Thus, it could be argued that the intent behind section 1905(a)(4)(B) was to 
insure the best possible utilization of available title XIX funds and title V facilities 
and services for all needy children. Title XIX agencies would refer eligible children to 
title V grantees and arrange funding agreements when necessary as well as make optimal 
use of the screening and diagnostic services of other programs already in existence. 
Section 1902(a) (11) (B), which accompanied section 1905(a)(4)(B) in the 1967 amend
ments. adds weight to this argument. See 42 U.S.C. § 1396a(a) (11) (B) (Supp. V, 1970).

See U.S. Dep’t of Health, Education, and Welfare, Proposed Reg., 45 C.F.R 
5 249.10(a) (3) (ii)-(iii), 35 Fed. Reg. 18,878 (1970).

78 Fhc liberalization of eligibility requirements, the rapid increase in the number of 
people aware of their eligibility, and the greater number of services that states must 
provide have caused an impossible financial burden on state welfare programs. See 
H.R. Rep. No. 1096, 91st Cong., 2d Sess. 44 (1970). For a general discussion of the 
critical status of many states’ fiscal positions, sec Science News, Aug. 2, 1969, at 97; 
U.S. News and World Rep., Oct. 16, 1967, at 32.

79See 42 U.S.C. § 1396b(e) (Supp. V, 1970).

. Post-1967 Congressional Action

By 1969, Congress had become aware that the financial burden of 
medicaid programs upon the states had reached crisis proportions78 and 
responded with subsequent amendments to the Social Security Act.79 
The effect of these amendments was to give the states more time to 
comply with minimum coverage requirements and to allow the states 
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to cut back on the “scope or extent of the care and services pro
vided.” 80 Despite this time extension, Congress clearly intended that 
nothing in the legislation was to allow the basic requirements of section 
1902 (a) (13)81 to be eliminated by any modification of a state’s plan.82 
The first five services provided by section 1905(a)83 are therefore 
affected only insofar as the deadline by which states must begin to 
broaden the scope of these services is extended to July 1, 1971.84

80 Id.; see Catholic Medical Center of Brooklyn & Queens, Inc. v. Rockefeller, 305 
F. Supp. 1256, 1264 (E.D.N.Y.) (interim memorandum), aff'd, 305 F. Supp. 1268 (E.D.N.Y. 
1969), vacated and remanded on other grounds, 400 U.S. 931 (1970).

81 42 U.S.C. § 1396a(a) (13) (Supp. V, 1970). This section mandates that the states 
must provide the first five services of section 1905(a). See note 10 supra.

82 See H.R. Rep. No. 1096, supra note 78, at 44. For a good discussion of the circum
stances leading to the enactment of the 1969 Amendments and of their effect on state 
implementation of title XIX programs, see Catholic Medical Center of Brooklyn & 
Queens, Inc. v. Rockefeller, 305 F. Supp. 1256, 1265 (E.D.N.Y.) (interim memorandum), 
aff’d, 305 F. Supp. 1268 (E.D.N.Y. 1969), vacated and remanded on other grounds, 400 
U.S. 931 (1970).

83 42 U.S.C. § 1396d(a) (l)-(5) (Supp. V, 1970); see note 29 supra and accompanving 
text. As of July 1, 1970, a sixth required service, home health service, has been added 
to the first five. See Social Security Amendments of 1967, Pub. L. No. 90 248, § 224(c), 
81 Stat. 902.

84 42 U.S.C. § 1396b(e) (Supp. V, 1970).
85 H.R. 17550, 91st Cong., 2d Sess. § 228 (1970); see H.R. Rep. No. 1096, supra note 

78, at 44. This proposed amendment would have repealed section 1903(e) of the Social 
Security Act which provided that the “Secretary shall not make payments . . . unless 
the state makes a satisfactory showing that it is making efforts in the direction of broad
ening the scope of the care and services made available under the plan . . . .” 42 U.S.C. 
§ 1396(e) (Supp. V, 1970). The amendment was proposed to eliminate the requirement 
that states move toward comprehensive medicaid programs.

86 See N.Y. Times, Dec. 30, 1970, at 1, col. 6; note 106 supra.
87 The Department of Health, Education, and Welfare felt that it was necessary for 

Congress to provide statutory language that would support the proposed regulations 
concerning section 1905(a) (4) (B). U.S. Dep’t of Health, Education, and Welfare, Early 
and Periodic Diagnosis Memorandum (1970). See also 35 Fed. Reg. 18,878 (1970). 
The Senate Finance Committee sought to provide this requested assistance as an
nounced in a press release summarizing a proposed amendment to section 1905(a) (4) (B) 
of the Social Security Act. See Senate Finance Comm., Press Release No. 68, Oct. 2, 
1970. This amendment, which will probably be introduced again in the ninety-second 
Congress, would have authorized HEW to publish regulations establishing “priorities 
with respect to the screening of eligible individuals in order of age groups.” H.R. 
17550, 91st Cong., 2d Sess. § 267 (1970). This request for legislative support for the 
pending regulations is justified by priorities recommended bv the HEW Committee on 
Child Health Services. It suggested that states be required to provide annual screening, 
diagnosis, and treatment for medical, dental, and mental disabilities of children from

In the second session of the ninety-first Congress, an amendment was 
proposed which would have repealed the requirement that states move 
toward a comprehensive health program by 1977.85 This amendment 
failed.86 Whether or not additional solutions to these problems are 
available either by further amendments87 or by restructuring the entire 
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system of medical assistance programs83 is a question that Congress will 
consider in the immediate future.89 In the interim, section 1905(a)(4) 
(B) stands, and the states await promulgation of regulations by the Sec
retary’ of Health, Education, and Welfare90 before complying with this 
section.91
ages one through six. Children from six to fifteen would receive tri-annual screening, 
diagnosis, and treatment. See Report of the Medical Assistance Advisory Council, 
supra note 4, at 2.

&>See Senate Comm, on Finance, supra note 10, at 127-37. The Task Force on Medi
caid concluded that a “uniform Federal benefit is considered imperative in order that 
the right to health care may be extended to all citizens on a reasonably equitable basis.” 
Task Force Report on Medicaid, supra note 10, at 15 (1970); see Science News, Jan. 3, 
1970, at 7. This latter article discusses the financial crisis among the states and the 
variation in services that each state provides; it concludes that a federal health program 
is the only answer.

89 The ninety-second Congress will have before it several proposals for reforming 
or for entirely changing the medical assistance programs. President Nixon submitted 
his national health strategy to Congress on February 18, 1971. Building on a partnership 
between the federal government, private industry, hospitals, and the medical profes
sion, President Nixon’s plan, slated to begin July 1, 1973, purports to attack five prob
lems presently plaguing our nation’s health care facilities: (1) rapid inflation in costs 
of health care, (2) the scarcity of resources in many areas, (3) the discrepancies in 
quality and responsiveness of health care, (4) the financial barriers preventing many 
from receiving care, and (5) inadequate emphasis on preventive treatment. See White 
House Press Secretary, Press Release, Feb. 18, 1971 (signed by President Richard M. 
Nixon); White House Press Secretary, Press Release, Feb. 18, 1971 (Press Conference). 
Senator Edward Kennedy, along with 14 other Senators, introduced a bill on August 27, 
1970, the purpose of which was “to create a national health security program, which, 
through a system of national health insurance, will make health services available to all 
residents of the United States . . . .” Health Security Act, S. 4297, 91st Cong., 2d Sess. 
§ 2 (1970). While introducing this bill, Senator Kennedy stated that: “[TJhrough a 
system of national health insurance, the program will guarantee orderly, budgeted, and 
stable financing of health services. In addition, a major part of the program will help 
to guarantee that the necessary7 national resources are available for the delivery of health 
care.” 116 Cong. Rec. 14,338 (1970) (remarks of Sen. Kennedy). This bill has been 
reintroduced in the first session of the ninetv-second Congress with basically the same 
provisions. See The Health Security Act, S. 3, 92d Cong., 1st Sess. (1971). There is a 
widespread positive Congressional attitude concerning the need to act promptly and 
thoroughly in the area of medical assistance. See H.R. Rep. No. 1096, supra note 78, 
at 44.

90See 45 C.F.R. § 249.10 (1970). Regulations arc published bv the Secretary for the 
efficient administration of a statute. “The grant of an express power by the Legislature 
is always attended by such incidental authority’ as is fairly and reasonably necessary or 
appropriate to make it effective, and authority7 granted to an administrative agency 
should be construed so as to permit the fullest accomplishment of the legislative intent.” 
Mulligan v. Wilson, 110 N.J. Super. 167, 171, 264 A.2d 745, 747 (1970). See generally 
K. Davis, Cases on Administrative Law 321-25 (1951). Regulations for section 1905 
(a)(4)(B) are especially necessary since Congress made section 1905(a)(4)(B) services 
dependent on HEW regulations. See 42 U.S.C. § 1396d(a) (4) (B) (Supp. V, 1970).

91 Section 1903 (a) (13) (B) stipulates that a state participating in Medicaid must pro
vide “in the case of individuals receiving aid or assistance under the state’s plan ap
proved under title I, X, XIV, or XVI, or part A of title IV. for rhe inclusion of at least
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HEW Regulations

As pertains to section 1905(a)(4)(B), the present basic regulations 
merely repeat the statutory language of the section in defining the medi
cal care and services which states must provide in order to be eligible 
for federal financial participation.* 92 These regulations appear to be 
preliminary ones of a definitional character enabling the federal govern
ment to give assistance to states that have adopted plans to provide such 
services, but they do not require states to adopt such plans until further 
guidelines are published.93 The regulations do mandate that by July 1, 
1971, states must be making efforts to widen their coverage so that by 
July i, 1977, full services will be provided to all those who meet the 
plan’s eligibility standards.94

the care and services listed in clauses (1) through (5) of section 1905(a). . . .” 42 U.S.C. 
§ 1396a(a)(13)(B) (Supp. V, 1970).

92 These regulations require that a state plan must specify that the first five services 
for medical and remedial care be given to the categorically needy. 45 C.F.R. § 249.10 
(1970). The required services of section 1905(a)(4)(B) are defined as: “Effective July 
1, 1969, early and periodic screening and diagnosis of individuals under the age of 21 
who are eligible under the plan to ascertain their physical or mental defects, and health 
care, treatment, and other measures to correct or ameliorate defects and chronic condi
tions discovered thereby.” Id. The only difference between this language and the 
language used in the statute is that the regulations do not make the required services 
dependent upon further regulations published by the Secretary. Compare id. with 42 
U.S.C. § 1396d(a) (4) (B) (Supp. V, 1970); see text accompanying note 12 supra.

93 The regulations for section 1905(a)(4)(B) will have proceeded through three 
stages before the states must actually implement early diagnostic screening programs. 
The present basic regulations, merely repeating the statutory language, have prompted 
most states only to write the language of section 1905(a)(4)(B) into their Medicaid 
programs. HEW has not required implementation of these programs based on the 
regulations now in effect. See note 95 infra and accompanying text. The second step 
in the regulatory process occurred on December 11, 1970, when HEW published pro
posed rulemaking for section 1905(a)(4)(B). See 35 Fed. Reg. 18,878 (1970); notes 
114 & 134 infra. These proposed guidelines are now being commented upon by the 
states. After weighing the state criticisms and suggestions, HEW then will publish the 
final explicatory regulations. Thereafter the states will be required to conform to these 
guidelines if they are to receive federal funding for their health care programs. See 
note 95 infra.

94 See 45 C.F.R. § 249.10 (1970). The 1969 amendments required the states to make 
efforts to broaden the scope of care at the time of federal financing with the intention 
of having a comprehensive program by July 1, 1977. 42 U.S.C. § 1396b (e) (Supp. V, 
1970). This mandate to begin increasing the coverage would have been terminated by 
enactment of H.R. 17550. See H.R. 17550, 91st Cong., 2d Scss. § 228 (1970); note 85 
supra. As noted earlier, this extension of time before which states must show signs of 
upgrading their services and expanding their eligibility requirements is the result of 
Congressional cognizance of the critical fiscal situation plaguing most states. See note 
78 supra and accompanying text.

95 As of January 1970, 22 states had no provisions in their programs for services under

The confusion generated among the states by the various regulations95 
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has not been ameliorated by the varying positions HEW has taken on 
the issue of what section 1905(a)(4)(B) actually requires. The initial 
position, taken between June 1969 and the spring of 1970, was that 
the states need not incorporate 1905(a) (4) (B) services into their plans 
until regulations were promulgated.96 After the basic regulations were 
promulgated, HEW advised the states that they merely must insert 
wording in their plans to the effect that they would comply with the 
guidelines of the final regulations when published.97 This leaves the 
states in the position of having to provide section 1905(a) (4) (B) serv
ices in conformity with the final explicatory regulations, as opposed to 

section 1905(a)(4)(B). Medicaid Fact Sheet, supra note 10; see Medicaid Services- 
State by State, supra note 10. This HEW chart has one column heading which reads 
"Basic Medicaid Services Required by Federal Law.” In a footnote, the basic required 
services are elaborated, and included among these is “screening and treatment for people 
under 21 . . . .” Id. This fact is significant; before the 1970 preliminary regulations were 
published, whenever the basic services were elaborated upon in HEW publications 
section 1905(a)(4)(B) services were never listed among the services required by federal 
law. HEW has not required the states to include early diagnostic screening and treat
ment in their plans because these services are optional until further regulations are 
published establishing guidelines to which the states must conform.

HEW’s position is not supported by a strict reading of the present regulations. They 
require that state plans must contain the first five services and they mention each one, 
including early screening, diagnosis, and treatment. 45 C.F.R. § 249.10 (1970). As of 
April 1970, 18 states, Guam, and the District of Columbia had not submitted plans for 
section 1905(a)(4)(B) services. “For all, the reason is the same—lack of clarity in 
Federal requirements with no action to be taken until guidelines are issued.” U.S. Dep’t 
of Health, Education, and Welfare, Compilation of Quarterly Compliance Reports 
4 (Apr. 1, 1970) (unpublished report on file at U.S. Dep’t of Health, Education, and 
Welfare, Medical Service Administration). There were still eight states and Guam 
which, by July 1, 1970, were taking “no action until Federal guidelines are issued.” ZJ. 
at 1 (July 1, 1970). The question of whether these states must be cut off from federal 
contributions to their medicaid programs due to noncompliance is now a viable issue 
since July 1, 1969, was the effective date for complying with the section 1905(a) (4) (B) 
regulations. 45 C.F.R. § 249.10 (1970). One court had a very interesting comment and 
approach to this type of conflict in dealing with an analogous conformity issue. “In 
practice, however, there mav be IIT.W. administrative procedures for dealing with 
such [state and federal] conflicts [over state noncompliance] that are not set forth 
in statute or regulation, and are not known to the parties or to the courts. The cor
respondence which has taken place between H.E.W. and state agencies in this case 
and in other cases suggests that this may be true, at least where the state violation is 
not the result of a state statute.” Catholic Medical Center of Brooklyn & Queens, Inc. 
v. Rockefeller, 305 F. Supp. 1256 (E.D.N.Y.) (interim memorandum), aff'd, 305 F. Supp. 
1268 (E.D.N.Y. 1969), vacated and remanded on other grounds, 400 U.S. 931 (1970). 
This case sheds much light on precisely what happens in agency practice, and appears 
to reflect what is happening now concerning section 1905(a)(4)(B) services.

96 Interview with Jean B. Hoodwin, .Medical Services Specialist, U.S. Dep’t of Health, 
Education, and Welfare, in Washington. D.C., Oct. 30 & Nov. 2, 1970.

97 Id.
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the definitional regulations currently in effect,98 when the Secretary 
publishes them.99

98 See notes 92-94 supra and accompanying text.
99 Interview, supra note 96.
100 The many drafts of proposed regulations that have attempted to conform to the 

statutory language, and yet be capable of implementation by states with financial diffi
culties, bear witness to the concern of the authors of those drafts over realistically 
administering a program of health care for our nation’s children. Interviews with Arthur 
J. Shapiro, Attorney in the Office of General Counsel for the U.S. Dep’t of Health, 
Education, and Welfare, and Jean B. Hoodwin, Medical Services Specialist, U.S. Dep’t 
of Health, Education, and Welfare, in Washington, D.C., Oct. 30 & Nov. 2, 1970; see 
note 102 infra.

101 Interview, supra note 96.
102 If HEW views the first regulations as simply preliminary, then the Secretary still 

has the obligation to “publish such rules and regulations, not inconsistent with this Act 
as may be necessary to the efficient administration of the functions . . .” of this act. 
42 U.S.C. § 1302 (1964). If the regulations are viewed on their face as mandating 
section 1905(a)(4)(B) services, then the states are obviously not in compliance. See 
notes 73 & 95 supra and accompanying text.

103 See 42 U.S.C. § 1302 (1964).'
104 See text accompanying note 12 supra; notes 90 & 102 supra.
105 ]d. HEW’s negligence seems even clearer when this statutory obligation is con

sidered in view of the following statement by the HEW Committee on Child Health 
Services: “State agencies cannot be expected in the light of past experience to accom

HEW’s failure to provide the states with adequate regulations does 
not necessarily signify bad faith on the part of HEW, but rather seems 
to indicate that the agency is having a number of technical problems 
in complying with the mandates of the statute.100 An indication of the 
existence of these problems is found in the disappointment within the 
agency over the fact that none of the proposed regulations have been 
accepted as final.101 Work on explicatory regulations started shortly 
after the basic regulations were published with the expectation that a 
satisfactory set of regulations could be promulgated expeditiously. De
spite these apparent good faith attempts to promulgate final regulations, 
the situation presently is that either HEW has not yet complied with 
the mandate of the statute to publish regulations or the states are not 
in compliance with the regulations currently in effect.102 It seems that 
HEW is at fault here since the agency did not publish adequate guide- 
lines before the effective date of section 1905(a)(4)(B) to enable the 
states to formulate conforming plans by the deadline.103 This statutory 
obligation to publish adequate regulations is not merely theoretical, but 
is a real mandate to the Secretary to publish the necessary regulations 
within a reasonable time.104 HEW’s confusion over the requirements of 
section 1905(a)(4)(B) has caused the time for the further regulations 
necessary for efficient administration of title XIX to have long passed 
the effective date for section 1905(a) (4) (B) services of July 1, 1969.105
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Pertinent to the delay is the need for the regulations to withstand two 
challenges when published as final binding regulations106—attacks from 
the financially overburdened states107 and court scrutiny. The difficulty 
in the states’ position was reflected in the limited services and plan 
requirements of an earlier proposed regulation draft which was never 
published.108 This draft generally limited the treatment required under 
the proposal to those available through medicaid facilities already exist
ing in the state,109 and although comprehensive plans for treatment of 

plish the necessary planning and programming without receiving detailed instructions 
as to the format and content of inter-agency agreements, systems design and pro
cedures, and the payment mechanism necessary to insure that title XIX properly sup
ports and reinforces the child health programs of title V.” Report of the Medical 
Assistance Advisory Council, supra note 4, at 2.

106 The proposed rulemaking has now been published and is pending acceptance 
after consideration has been given to the “comments, suggestions, and objections sub
mitted” to HEW. U.S. Dep’t of Health, Education, and Welfare, Social and Rehabili
tative Service, Proposed Rule Making Memorandum, AO-IM-71-2 (1970). HEW’s 
Child Health Services Committee’s minutes show that regulations dealing with early 
and periodic screening, diagnosis, and treatment of eligible individuals under 21 were 
reviewed by two Medical Assistance Advisory Council Committees and endorsed by 
both. U5. Dep’t of Health, Education, and Welfare, Medical Assistance Advisory 
Council, Minutes from Ninth Meeting, Washington, D.C., at 11 (Dec. 17-18, 1969). 
Almost one year elapsed from the time of this endorsement to the publication of pro
posed new rules. It would seem, then, that the needed statutory reinforcement of the 
position taken by the forthcoming regulations has been the major factor in delaying 
their publication, and as discussed above, a proposed amendment limiting section 1905 
(a) (4) (B) services to preschool children until 1973 has been contemplated. Senate 
Finance Comm., Press Release No. 68, Oct. 2, 1970; see note 87, supra. Although the 
ninety-first Congress failed to enact this amending legislation, the long-awaited pro
posed rulemaking was published during its consideration of the 1970 Social Security 
Amendments. See note 127 infra and accompanying text. Consideration of the amend
ments ended when Chairman Mills of the House Ways and Means Committee balked 
at the idea that a joint conference could iron out the controversies between the Senate 
and the Flouse versions. See N.Y. Times, Dec. 30, 1970, at 1, col. 6.

107 See note 78 supra. The Medical Assistance Advisory Committee reported that 
although Congress has authorized HEW to take action, it would be foolish for HEW 
ro require states to provide all services for everyone. This committee concluded that 
rhe “States cannot afford it and will not put up with it.” Report of the Medical 
Assistance Advisory Council, supra note 4, at 19. See also S. Rep. No. 1431, 91st Cong., 
2d Sess. 169 (1970). Once again it is seen that this highly desirable but unrealistic 
legislation presents a dilemma to both the state and federal governments. HEW can 
publish regulations consistent with the statutory language of 1905(a) (4) (B), thus placing 
the states in a nonconforming position, or it can publish regulations inconsistent with 
rhe statute, allowing the states ro give meager services and avoid an impossible financial 
position.

103 See HEW Proposed Amendments, supra note 75. Because of department con
fidentiality, it can only be surmized that this draft is the third of five that have been 
proposed. It calls for the states to establish “administrative mechanisms to identify 
available screening and diagnostic facilities,” so that states can provide medical assist
ance for eligible individuals under the age of 21. Id.

i°9The exception to this limitation was that the full amount of “inpatient hospital 
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visual defects were provided for,110 these services would also have been 
similarly limited.111 Many states object112 to the published proposed rule
making of December 11, 1970, because of the limited time available to 
implement conforming plans and because of their fiscal inability to 
comply with such broad requirements.113 These newly proposed regu
lations conform in part to the statutory language of section 1905(a)(4) 
(B) by requiring broad health services to be given to children, and 
thus will impose a heavy burden on any state attempting to comply with 
these guidelines when finalized.114 The new proposed regulations are 
very important since they do not attempt to limit the broad scope of 
the statute which they are explicating.115

services, outpatient hospital services, laboratory and X-ray services, and physicians’ 
services needed by an individual . . . will be furnished regardless of the limits” of exist
ing state plans. For example, if the state plan only provided for 20 days of hospital 
services, the child receiving care under section 1905(a)(4) (B) could not be limited to a 
funded 20-day stay in the hospital, but rather would have the right to remain there 
and be covered by the state as long as necessary for effective treatment.

110 The comprehensive plans provided for treatment of visual defects beginning in 
1971 with this to be broadened to programs providing a full range of screening, diag
nostic, and treatment services by 1977. 1d. The only provision as broad as the statutory 
language was the mandate that if a person were eligible to use the state’s facilities, then 
the state must provide the full amount of medical assistance regardless of the limits of 
the state plan. But full screening, diagnosis, and treatment was dependent upon com
prehensive care and service facilities. Id. Congress spoke of correcting defects and 
chronic conditions of individuals under 21, but as the earlier proposed regulations were 
worded, treatment would be extended to visual defects and such other defects as exist
ing state facilities could treat. The inadequacies of the services mandated by this pro
posal are apparent when one considers the extent of conditions diagnosed in children 
receiving physician services during 1969. See U.S. Dep’t of Health, Education, and 
Welfare, Children Who Received Physician’s Services Under the Crippled Children’s 
Program Fiscal Year 1969, at table 5 (NCSS Report CC-1, 1969).

in See HEW Proposed Amendments, supra note 75.
112 See notes 115 & 127 infra and accompanying text.
113 U.S. Dep’t of Health, Education, and Welfare Memorandum, Comments and Ob

jections from Certain State Title XIX Administrators and State Medical Assistance Unit 
Directors 1-2 (Jan. 7, 1971) (copy on file at Geo. L.J.).

114 For a discussion of parts of the proposed rules which do not conform to the 1967 
amendments, see note 134 infra.

115 The proposed regulations provide for: (1) the identification of existing facilities as 
well as the location of eligible individuals to assure that they receive existing services 
under the State plan; (2) agreements with state, local, and private agencies for maxi
mum use of facilities; (3) the use of title V facilities for eligible individuals; and (4) 
the full amount of care for a person receiving services regardless of the limits imposed 
by state plans regarding amount, scope, and duration. See 35 Fed. Reg. 18,878-79 (1970). 
The ability of eligible individuals covered under title V and title XIX to use all of a 
state’s facilities will enable states to treat all eligible persons to the extent that the states 
have the facilities to do so. See 36 Fed. Reg. 912-13 (1971). The other broad provision 
in the new proposals requires that once an individual begins receiving treatment he 
must be given the “full amount of inpatient hospital services, outpatient hospital serv
ices, laboratory and X-ray services, and physicians’ services . . . .” Id.
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A second challenge to the regulations is court scrutiny of their con
sistency with the intent of Congress, a process which involves weighing 
the expertise of the administrative agency against the intent of Congress 
as manifested in the legislative history.116 In the past, courts have not 
been swayed by administrative difficulties while interpreting other 
statutes,117 and presumably a future court will look to the “plain language 
of the statute . . . and the legislative purpose behind its enactment” 118 
in reviewing the statutory interpretation reached by HEW. The court 
will listen carefully to the interpretation of the statute by those charged 
with its administration,119 but will not contradict what the court may 
consider to be clear Congressional intention.120 It is noteworthy in this 
regard that “[ljack of funds has not been recognized in earlier cases as 
a ground for disregarding Social Security Act standards.” 121

116 “Reviewing courts are not obliged to stand aside and rubberstamp their affirmance 
of administrative decisions that they deem inconsistent with a statutory mandate or that 
frustrate the congressional policy underlying a statute.” NLRB v. Brown, 380 U.S. 278, 
291 (1965); see note 119 infra.

117 Kandelin v. Social Security Bd., 136 F.2d 327, 328-29 (2d Cir. 1943) (Congress 
alone can give relief if conforming to statute works a hardship on the agency).

118 Rucker v. Wabash R.R., 418 F.2d 146, 149-50 (7th Cir. 1969).
119 See Zemel v. Rusk, 381 U.S. 1, 11 (1965); Udall v. Tallman, 380 U.S. 1, 16-17 

(1965); Doe v. Department of Transportation, 412 F.2d 674, 678 (8th Cir. 1969).
120 See Volkswagenwerk Aktiengesellschaft v. Federal Maritime Comm’n, 390 U.S. 

261, 272 (1969); Rucker v. Wabash R.R., 418 F.2d 146, 149-50 (7th Cir. 1969).
121 Catholic Medical Center of Brooklyn & Queens, Inc. v. Rockefeller, 305 F. Supp. 

1256, 1264 (E.D.N.Y.) (interim memorandum), aff’d, 305 F. Supp. 1268 (E.D.N.Y. 1969), 
vacated and remanded on other grounds, 400 U.S. 931 (1970). A cogent statement of 
the proper role and determination for courts is found in the following: “Apparently 
this result imposes serious practical difficulties of administration, as we can well under
stand; and the Board has from the outset construed subdivision M as it wishes us to do 
now. That interpretation is of course entitled to great weight, but in the end we bear 
the responsibility of reaching an independent decision .... If the necessity of deciding 
such issues too greatly impedes the administration of the act, Congress alone can give 
relief . . . .” Kandelin v. Social Security Bd., 136 F.2d 327, 328-29 (2d Cir. 1943).

122 For a discussion of HEW’s authority and duty to publish these regulations, see 
notes 103-105 supra and accompanying text.

123 A vigorous preventive effort at an early point would be of tremendous value in 
curbing expenditures later in life by stopping illness before it worsened, and, even more 
important, would enable these children to lead a useful life. Various studies have shown 
that nutritional deficiencies during the prenatal period produce brain damage, speech 
impediments, and other neurological disorders. See Washington Post, Apr. 30, 1968, § 
A, at 3, col. 1. Prolonged nutritional deficiencies likewise have been shown to produce 
the same or aggravated results after birth. See Coles, What Poverty Does to the Mind, 
202 The Nation 746 (1966). Consequently, the ability of a child in ill health to learn 

It is important to consider the possible legal consequences of the 
Secretary’s failure to perform his duty to publish regulations,122 espe
cially in such an important area as the discovery and treatment of de
fects and chronic conditions.123 The general knowledge of the health 
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needs of poor children makes it seem reasonable to conclude that the 
Secretary would be held to have foreseen that this failure to perform his 
duty would cause the defects of poor children to go uncared for. This 
negligence might then lead to HEW liability for any defects which 
could have been corrected but were left uncared for because of HEW’s 
failure to promulgate the required regulations.124 Another aspect of the 

is seriously diminished. “The child who cannot learn well enough or fast enough to 
keep up will enter adulthood tragically unprepared to meet the demands of increasingly 
skilled and complex work in our industrial society. Thus, the lack of a well-planned 
program to halt the current regression in the health of the poor by providing adequate 
and continuous health and medical care for the children of the poor continues and 
accelerates the regenerative cycle of poverty.” Report of the Medical Assistance Ad
visory Council, supra note 4, at 5.

124 In a recent analogous New York case, the court held that the New York Housing 
Authority’s failure to provide a sufficient authorized police force to protect its residents 
from criminal activities which were widespread in the area of the housing project re
sulted in the rape and subsequent murder of a young girl. The court held that the 
Housing Authority was guilty of a breach of duty, that this breach was a substantial 
factor in causing the injury, and entered judgment for the plaintiff (parents of the child) 
for $135,000. See Bass v. City of New York, 61 Misc. 2d 465, 305 N.Y.S.2d 801 (Sup. 
Ct. 1969). The present situation with regard to section 1905(a)(4)(B) services is not 
unlike the above case. The HEW Secretary has a duty to publish regulations but has 
not done so. Since the regulations are necessary before states must begin providing 
health services for children, those eligible children with defects uncared for since July 
1, 1969, because of the HEW Secretary’s failure to perform his duty, should have re
course to a remedy just as the victim did in the Bass case. If treatment would still 
help, the child should be given the statutory services; otherwise, if lack of treatment 
has resulted in a permanent defect, pecuniary damages should be awarded the child. 
Such an action could be maintained under the Federal Tort Claims Act which allows 
tort actions against the Government in “the same manner and to the same extent as a 
private individual under like circumstances ...” 28 U.S.C. § 2674 (1964). Govern
ment liability extends to negligent action or inaction even when the function is gov
ernmental—an activity in which the Government alone engages. See 3 K. Davis, Ad
ministrative Law Treatise 180 (1958); Rayonier v. United States, 352 U.S. 315 (1957); 
Indian Towing Co. v. United States, 350 U.S. 61 (1955). The Secretary of HEW could 
be liable under this doctrine since the publication of regulations within a reasonable 
period of time is a ministerial duty; only the decision as to the particular requirements 
of the regulations is within the discretion of the Secretary. This lack of discretion 
makes it impossible for the Secretary to utilize the “discretionary function” exception 
of the Act as a defense to such an action. See 28 U.S.C. § 2689(a) (1964); note 102 
supra. See generally Reynolds, The Discretionary Function Exception of the Federal 
Tort Claims Act, 57 Geo. L.J. 81 (1968).

The right of such a plaintiff to bring a suit is based on the Administrative Procedure 
Act which provides that: “A person suffering legal wrong because of agency action, or 
adversely affected or aggrieved by agency action within the meaning of a relevant 
statute is entitled to judicial review thereof.” 5 U.S.C. § 702 (Supp. V, 1970). The 
Supreme Court recently asserted the breadth of this statute when it stated that the 
“right of judicial review [under the Administrative Procedure Act] is ordinarily in
ferred where congressional intent to protect the interests of the class of which plaintiff 
is a member can be found . . . .” Barlow v. Collins, 397 U.S. 159, 167 (1970). Section 
1905(a) (4) (B) provides health services for a particular, well-defined class of individuals— 
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problem is that if the states are not required to provide section 1905 
(a) (4) (B) services now, but only are required to make provisions for 
such services in their plans until final regulations are published,125 a 
child may be forced to bring suit to require HEW to promulgate final 
regulations mandating that the states implement the required services.126 

Further legal issues are raised by the proposed rulemaking published 
by HEW on December 11, 1970. These regulations, if accepted as 
proposed only would mandate states to provide section 1905(a) (4) (B) 
services to children under six if the states can demonstrate that they are 
incapable of providing fuller services.127 This interpretation of the 
statute would be contrary to the broad and clear statutory requirement 
that all eligible individuals under 21 receive the services;128 therefore, 
a court could order the Secretary to promulgate regulations conforming 
to the statute.129

AFDC children under 21. Therefore, an individual who is a member of this class and 
who has been without the required services since the effective date of the section would 
be a party aggrieved by agency nonaction and could bring such a suit for damages.

125 Congress, by making compliance with section 1905(a)(4)(B) dependent on reg
ulations being published by the Secretary, effectively allowed states to do nothing until 
regulations are promulgated. This makes subsequent regulations even more necessary to 
obtain compliance or requires that the basic present regulations be viewed as mandating 
compliance. See notes 95-99 supra and accompanying text.

126 See notes 103 & 105 supra and accompanying text. The Administrative Procedure 
Act provides that “the reviewing court shall (1) compel agency action unlawfully with
held or unreasonably delayed; [and] (2) hold unlawful and set aside agency action, find
ings, and conclusions found to be . . . (C) in excess of statutory jurisdiction, authority, or 
limitations, or short of statutory’ right . ...” 5 U.S.C. § 706 (Supp. V, 1970). In de
termining at what point an agency’s action should be subject to judicial review, a recent 
decision stated that “the role of the court is to ensure that he [the Secretary of Agri
culture! exercises his discretion within a reasonable period of time .... At some point 
administrative delay [in answering a petition] amounts to a refusal to act, with suffi
cient finality and ripeness to permit judicial review.” Environmental Defense Fund, Inc. 
v. Hardin, 428 F.2d. 1093, 1099-1100 (D.C. Cir. 1970). There has been a similar delay 
in the implementation of section 1905(a)(4)(B) services because of a lack of proper 
regulations, and a petition to have proper regulations published would be reviewable 
on this same basis.

127 See 35 Fed. Reg. 18,878-79 (1970).
]28See 42 U.S.C. § 1396d(a) (4) (B) (Supp. V, 1970). Congress attempted to insure 

the success of its broad purpose by making section 1905(a) (4) (B) a conforming amend
ment to the expansive crippled children’s provision of title V. For a discussion of the 
meaning and effect of a conforming amendment, see note 67 supra.

The complementation of the titles is achieved through agreements between title XIX 
agencies and state crippled children’s agencies (title V) with the latter being respon
sible for determining which children require medical care and services. Report of the 
Medical Assistance Advisory Council, supra note 4, at 175. Cooperation between the 
agencies allows over five million children covered under medicaid (title XIX) to use 
the more comprehensive facilities of the maternal and child health programs (title V). 
Task Force Report on Medicaid, supra note 10, at 11.

129 See 5 U.S.C. § 706 (Supp. V, 1970). For an example of a court’s attempt to 
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Conclusion

The element of time is essential in providing effective medical care, 
especially in the diagnosis and rehabilitative medical care of children. 
The 1967 amendments have been law since January 2, 1968, yet there 
still is confusion over what section 1905(a)(4)(B) requires.130 This 
confusion is convenient for state agencies, but the legality of such inertia 
is questionable in light of the clear wording of the statute.131 Even 
though regulations have been proposed, HEW must consider the com
ments and objections of the states before final regulations are published, 
further lengthening the time before any services actually are provided 
to children.132

remedy an analogous situation, see Jay v. Department of Agriculture, 308 F. Supp. 100 
(NX). Texas 1969).

130 notes 73-77 supra and accompanying text.
131 See notes 12, 122-129 supra and accompanying text.
132 Sec 35 Fed. Reg. 18,778 (1970).
133 See note 106 supra.
134 The draft of the proposed rulemaking requires that section 1905(a)(4)(B) serv

ices be given to children 6 years old and under if states are unable to do more, but by 
July 1973 this coverage must be extended to all persons under 21. 35 Fed. Reg. 18,878-79 
(1970). Since this limitation does not appear in the statute itself and the legislative 
intent was not focused just on preschool children, the Secretary apparently has been 
withholding publication of final regulations until congressional validation seems im
minent. This is evidenced by the fact that the issuance of the proposed rulemaking 
came after the October 2 Press Release of the Senate Finance Committee proposing 
such amending language. See note 106 supra.

135 Sec 35 Fed. Reg. 18,878-79 (1970).
136 Id.
137 There is no legislative language or history to support such a limitation, and a 

proposed amendment which failed enactment in the second session of the ninety-first

The Secretary of HEW’s yielding to the needs of the states by con
sidering regulations which do not require specified services immediately 
would seem to require congressional validation through future legis
lation.133 Indeed, the present draft of the proposed regulations appar
ently is invalid without a change in the statutory language of section 
1905 (a) (4) (B) to limit its immediate coverage to pre-school children.134 
The proposed rulemaking requires states to provide the specified serv
ices to individuals under the a^e of 21 unless the states are unable to do 
so.135 If these proposals are accepted as the final regulations, the states 
may limit their coverage to pre-school children until July 1, 1973, 
whereupon the states would have to provide the services to all eligible 
individuals under 21.136 This plan is defensible as the most practical in 
light of the financial situation of the states, but it is doubtful whether 
such provisions in forthcoming regulations would withstand judicial 
review unless legitimized by congressional amendment of the statute.137



1971] Child Health Care 989

The broad language used by Congress in enacting section 1905 (a) (4) 
(B) has left HEW with the dilemma either of publishing final regula
tions which place an unrealistic financial burden on the states or of 
publishing regulations in violation of the clear legislative intent. This 
dilemma could have been avoided if Congress had given sufficient con
sideration to the magnitude of the problem when enacting the legisla
tion; but by failing to realize the financial ramifications, and therefore 
the near impossibility of implementation of such a broad enactment, the 
Congress created a virtually unworkable piece of legislation. The di
lemma also might have been alleviated bv a modification of the original 
amendment conforming to the more realistic approaches suggested by 
HEW,138 but inertia has prevailed. Therefore, with the progress of 
child health care at a standstill, the realization of congressional intent 
has been postponed, resulting in a continued false promise to millions of 
needy children.

Wholly separate from the history and effect of section 1905(a)(4) 
(B), but determinative of the problems in the medical assistance area, 
is proposed legislation intended to restructure the entire medical aid 
system.139 While these proposals are considered, millions of children’s 
defects remained uncared for, with the likelihood that as adults these 
children will continue to need aid, thus further expanding the already 
skyrocketing welfare roles.140 This is not to say that overall reform is 
not needed; however, such reform is likely to be more effective if the 
present system deals now with those who would burden a future 
system.141 The answer is not to freeze the present structure while wait-

Congrcss indicates that some people think a statutory change is necessary to allow 
priority to be given to six-year-olds. See note 87 supra. With reference to this pro
posal, the “General Counsel fof HEW] has ruled that regulations cannot limit the effect 
of this original 1967 amendment . . . .” Early and Periodic Diagnosis Memorandum, 
supra note 87, at 1. This memorandum concludes that a “change in legislation is required” 
before such a proposal would be legally sound. Id.

138 See note 87 supra.
139 The Task Force on Medicaid recommended a federally standardized program. 

See notes 88 & 89 supra.
140 “It is already too late for many to be saved from permanent disability and con

tinued dependence, but there is great opportunity for tomorrow—opportunity by im
proving the potential health of our children, through a positive program of early 
screening, diagnosis, and treatment.” Report of the Medical Assistance Advisory Coun
cil, supra note 4, at 6. It is clear then that HEW on March 11, 1969, publicly com
mitted itself to the position that it is essential that the present laws concerning child 
health care be implemented while proposed legislation is being discussed. Id. at 228. 
The time required to implement any future legislation may be just as long as the time 
lapse being experienced in implementation of section 1905(a)(4)(B) services.

Hl There is presently a large difference between the funding of child health care pro
grams and the funding of facilities used for child health care services. The possibility 
of a coordinated system is made difficult bv this sharp separation between possible and 
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ing for restructuring, but rather to follow the legislative mandate to 
attack the welfare problem at the earliest possible stage by giving medi
cal assistance to persons under the age of 21.* 142

actually realized services. HEW recognizes that “the range of medical services avail
able to poor children vary from episodic encounters with practitioners in most cases 
to very few comprehensive remedial programs involving a multi-disciplinary team ap
proach.” Id. at 14. A coordinated federal system has been recommended by both the 
executive and legislative branches of the government. See notes 88 & 89 supra.

142 The 1967 amendments enacted January 2, 1968, provided for broad child health 
care services to be effective on July 1, 1969. A committee of the Medical Advisory 
Assistance Council established by the 1967 amendments to advise and make recommen
dations for improvements of the administration of title XIX recommended that the 
states be given as much support as possible for implementing this legislation. Report of 
the Medical Assistance Advisory Council, supra note 4, at 179. This support has not 
been forthcoming from the HEW Secretary, and the states have displayed a similar 
lack of action towards implementing programs servicing the ever-present health needs 
of the children of the United States.



CHARGING COSTS OF PROSECUTION 
TO THE DEFENDANT

Imposition of the costs of prosecution upon a convicted defendant is 
a long-standing practice whose purposes and limits are not firmly fixed. 
Since the practice was not known at common law,1 authority to assess 
costs depends upon, and is circumscribed by, statute.2 Federal statutes3 
and those of most states4 allow or compel assessment of certain trial costs 
in civil5 as well as criminal cases. These generally include witness fees, 
transcript costs, and fees of court officers;6 the general expenses of op

1 Day v. Woodworth, 54 U.S. (13 How.) 363 (1851). An extensive discussion of the 
evolution of cost taxation is found in Note, Criminal Cost Assessment in Missouri—With
out Rhy?ne or Reason, 1962 Wash. U.L.Q. 76.

2 “Costs in criminal proceedings are a creature of statute and a court has no power 
to award them unless some statute has conferred it.” United States ex rel. Phillips v. 
Gaines, 121 U.S. app. clxix, clx (1884). “The expression costs of prosecution means such 
items of costs as are taxable by statute or by established practice or rule of court based 
on statute.” Gleckman v. United States, 80 F.2d 394, 403 (8th Cir. 1935). Within the 
statutory limits, nevertheless, the costs imposed are within the discretion of the court. 
Farmer v. Arabian American Oil Co., 379 U.S. 227, 235-36 (1964).

3 28 U.S.C. § 1918 (1964) (costs to be assessed where civil fines or forfeitures are im
posed; their imposition is discretionary where the defendant has been convicted of 
any noncapital offense); Int. Rev. Code of 1954, §§ 7201-03, 7206, 7210, 7213, 7215 
(costs to be imposed upon conviction of certain enumerated offenses related to the 
payment and collection of, and accounting for, taxes).

4 See, e.g., Ind. Ann. Stat. § 9-2227 (1956); Okla. Stat. Ann. tit. 28, § 101 (1969); Tex. 
Code Crim. Proc. Ann. art. 42.15 (1966). An itemization of the various taxation pro
visions is provided in Note, Criminal Law—Taxation of Court Costs, 17 Vand. L. Rev. 
1572 (1964).

5 In civil actions, there are indications that even though costs were not given per se 
at common law, they were considered and included in the damages where such were 
recoverable. See Reese v. Mandel, 224 Md. 121, 130 n.4, 167 A.2d 111, 116 n.4 (1961). 
The power of courts of equity to award costs has a long history and does not seem 
conditioned upon statutory authority. See Guardian Trust Co. v. Kansas City S. Ry. 
Co., 28 F.2d 233, 240-46 (8th Cir. 1928) (suit instituted vexatiously against fiduciary 
where fund in court), rev'd on other grounds, 281 U.S. 1 (1930).

6 The federal system is illustrative. Taxation of costs is directed where civil fines 
and forfeitures are involved and permitted in other noncapital convictions. 28 U.S.C. 
c 1918 (1964). The court may tax clerk’s and marshal’s fees, fees of the court reporter for 
transcripts, printing and witness fees, costs of copies of papers, and docket fees. Id. 
'■ 1920. Marshal’s fees in criminal cases, except for the summoning of witnesses, are 
limited to $25 for misdemeanors and $100 for felonies. Id. § 1921. For those suing, 
appealing, or defending in forma pauperis, reporter and transcript fees are paid by the 
Government. Id. § 753 (f). Witnesses receive $20 per day and 100 per mile for travel, 
with an additional $16 per day for expenses if they cannot return home daily. Id. 
§1821 (Supp. V, 1970). A prosecuting attorney’s docket fee of $20 is fixed for trials and 
final hearings in criminal cases. Id. § 1923.

Additional expenses have been charged by some states. Fees of court-appointed at-

( 991 ]



992 The Georgetown Law Journal [Vol. 59:991

erating the criminal justice system itself, however, are not assessable. Pay
ment of these costs by a convicted defendant serves primarily to com
pensate the state, but some courts have considered the taxing of costs an 
additional punishment for the offense.7 Whatever rationale is adopted, 
the punitive result is the same in jurisdictions which permit imprison
ment of those unable to pay.8

torneys have been taxed as costs to convicted defendants. See Ex parte W ilson, 89 Ohio 
L. Abs. 575, 576, 183 N.E.2d 625, 626 (Ct. App. 1962); Wright v. Matthews, 209 Va. 
246, 163 S.E.2d 158 (1968). But see Op. Okla. Att’y Gen. No. 69-173 (Apr. 30, 1969), 
cited in annotations to Okla. Stat. Ann. tit. 28, § 101 (1969); Tex. Code Crim. Proc. 
Ann. art. 1061 (1966). Some jurisdictions have permitted assessments for jury costs. See 
State v. Thompson, 188 Kan. 171, 360 P.2d 871 (1961); Kincaid v. Commonwealth, 200 
Va. 341, 105 S.E.2d 846 (1958); Ohio Rev. Code Ann. § 2947.23 (1967); Tex. Code Crim. 
Proc. Ann. art. 53.05 (1966); Vt. Stat. Ann. tit. 32, § 1517 (1958) (taxing the fees of 
jurors). But see Saunders v. People, 63 Col. 241, 244-45, 165 P. 781, 782 (1917); Arnold v. 
State, 76 Wyo. 445, 467-68, 306 P.2d 368, 377-78 (1957). At least one jurisdiction permits 
assessment in all cases for the judge’s retirement fund. Neb. Rev. Stat. § 24-703(2) (1968). 
But see Ex parte Miller, 91 Okla. Crim. 351, 263 P.2d 522 (Crim. Ct. App. 1953). Some 
jurisdictions permit taxing the convicted defendant the costs of boarding him before trial 
or the costs of transporting him from the penitentiary. See Smith v. State, 379 P.2d 
476, 477 (Okla. Ct. Crim. App. 1963); Vt. Stat. Ann. tit. 13, § 7176 (1958); Comment, 
Jail Fees and Court Costs for the Indigent Criminal Defendant: An Examination 
of the Tennessee Procedure, 35 Tenn. L. Rev. 74 (1967).

7 See note 33 infra.
8 This practice received limited Supreme Court approval in Williams v. Illinois. 

The Court, while upholding the state’s authority to jail for nonpayment of fines and 
costs, forbade any imprisonment exceeding the maximum authorized by statute for the 
particular crime. 399 U.S. 235, 239 (1970). See also Smith v. State, 379 P.2d 476, 477 
(Okla. Crim. App. 1963).

9 United States v. Bodine Produce Co., 206 F. Supp. 201, 211 (D. Ariz. 1962).
1° See United States v. Procario, 361 F.2d 683, 684 (2d Cir. 1966) (the accused’s fine 

was $9,000 and the costs of prosecution $3,753.68).

While usually of minor effect, in a lengthy or complicated trial costs 
can be a significant consequence of conviction. A produce company 
fined $500 for violation of the Food and Drug Act, for example, was 
assessed $2000 for the Government’s cost in the prosecution, although 
even this amount did not pay for all the tests required during the course 
of the trial.9 In income tax evasion cases, costs can amount to a sub
stantial fraction of the fines imposed.10 Assessable costs in the highly 
publicized “Chicago Seven” trial were over $40,000.

Where the statute permits incarceration of those unable to pay costs, 
even small sums can result in a substantial deprivation of liberty. A par
ticularly striking example, subsequently rectified, occurred in a Mary
land case where costs of $4 were assessed a defendant who had been fined 
$100. This minor sum increased the imprisonment from 30 days, the in
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carceration period for amounts of $100 or less, to 60 days, the incarcera
tion period for amounts in excess of $100.n

Measured against these potential effects, judicial concern about and 
knowledge of cost assessment has been lagging. The federal statute em
powering courts to assess costs in criminal cases dates from 1792,11 12 yet 
over one hundred years later a federal court of appeals was unaware of 
its existence.13 Federal sentencing institutes and the newsletter of the 
National Association of State Trial Judges have devoted little attention 
to the subject.14 The President’s Commission on Law Enforcement and 
Administration of Justice ignored cost taxation in its discussion of sen
tencing alternatives.15

11 Kelly v. Schoonfield, 285 F. Supp. 732, 737 (D. Md. 1968). The court considered 
imprisonment a constitutionally permissible way of punishing those who default in the 
payment of their fines, though it invited attempts to find better alternatives. The court 
held, however, that adding costs to the amount of the fine to determine the length of 
imprisonment ran afoul of Rinaldi v. Yaeger and constituted an invidious discrimination 
in violation of the equal protection clause. Id. at 737; see Rinaldi v. Yaeger, 384 U.S. 305 
(1966). Rinaldi held unconstitutional a New Jersey statute which required an unsuccess
ful appellant to repay the cost of a transcript used in his appeal because the statute 
applied only to those incarcerated. 384 U.S. at 308; see N.J. Stat. Ann. § 2A: 152-18 
(Supp. 1969). The Kelly imprisonment was deemed to be unjustified in that it was 
not the regular practice in Maryland to include costs in the computation of the time to 
be served and no basis for the distinction w’as apparent. 285 F. Supp. at 737.

The S4 costs charged in this case are typical of the fixed-fee assessment often used in 
misdemeanor trials. See Conner v. Municipal Court, 145 Colo. 177, 179, 358 P.2d 24, 
25 (1961), noted in 33 Rocky Mt. L. Rev. 216 (1961).

12 Act of May 8, 1792, ch. 36, § 5, 1 Stat. 277, as ainended, 28 U.S.C. § 1918 (1964), 
reviewed, Viereck v. United States, 76 U.S. App. D.C. 262, 280 n.24, 130 F.2d 945, 963 
n.24 (1942).

13 Whitworth v. United States, 114 F. 302 (8th Cir. 1902). The court learned later 
that Revised Statute 974 “undoubtedly empowers the trial judge to award that thé 
defendant shall pay costs of the prosecution when he is convicted.” Id. at 305, 306. Re
vised Statute 974 was the antecedent of the present federal costs assessment statute. 
See 28 U.S.C. 1918(b) (1964).

14 See notes 80-82 infra and accompanying text.
i5S^e President’s Comm’n on Law Enforcement and Administration of Justice, 

Task Force Report: The Courts 14 28 (1967) fhereinaftcr cited as Task Force Report:
The Courts].

16 North Carolina followed a practice of suspending judgment upon payment of 
costs- the sentence could be imposed later, even at another term of the court. State 
v. Crook, 115 N.C. 769, 20 S.E. 513 (1894). It was held that costs do not constitute a 
part of the relief in civil actions nor part of the punishment in criminal actions, but 
payment of them might be considered in mitigation of the sentence. Id. A Mississippi 
Lise of the same period observed that payment of costs could be the condition upon 
which postponement of the sentence was made. Gibson v. State, 68 M.ss. 241, 8 So. 329 

States have used or misused the power of costs assessment in a number 
of ways. Some have conditioned suspension of the sentence on a de
fendant’s payment of costs.16 At least two states authorize assessment to 
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include fees for court-appointed attorneys.17 Although federal courts 
reject the practice,18 some states charge the mistried defendant who is 
ultimately convicted the costs of both trials.19 The use of cost assess
ments to obtain money for libraries and other purposes only tenuously 
connected with the defendant’s trial generally has been rejected,20 al
though Nebraska still permits the imposition of a fee for the judges' re
tirement fund.21 Perhaps the high water mark of taxation was reached 
in a Pennsylvania statute, in force for 150 years, which allowed a jury 
to tax costs to a defendant acquitted of a misdemeanor if his conduct 
(1890). A recent federal case which rejected imposition of costs on criminal indigent 
defendants because it was translated automatically into punishment made an exception 
where the defendant was granted a probationary suspension of his sentence upon the 
payment of his costs. Morris v. Schoonfield, 301 F. Supp. 158, 165 (D. Md. 1969).

17 Virginia taxes the attorney’s fees as costs. Wright v. Matthews, 209 Va. 246, 163 
S.E.2d 158 (1968) ($675 of $1064.25 in costs attributable to attorney’s fees). Ohio also 
authorizes assessment of attorney’s fees as a debt, but does not allow imprisonment for 
satisfaction. Ex parte Wilson, 89 Ohio L. Abs. 575, 576, 183 N.E.2d 625, 626 (Ct. App. 
1962). Contra, Op. Okla. Att’y Gen. No. 69-173 (April 30, 1969), cited in annotations 
to Okla. Stat. Ann. tit. 28, § 101 (Supp. 1970).

18 [T]he levying of court costs upon a criminal defendant, though ‘civil in na
ture’ and ‘compensatory’ in character, is a deprivation of property that may 
be imposed only in accordance with reasonable and narrowly defined stand
ards. To assess added costs solely because the government had failed on a 
previous occasion to satisfy a jury of the defendant’s guilt would in effect 
penalize the defendant for the government’s earlier failure of proof. Argu
ably, this would raise questions of constitutional dimensions concerning the 
reasonableness of the assessment and its resulting deterrent effect on ac
cused’s exercise of his right to plead not guilty in a subsequent trial.

United States v. Deas, 413 F.2d 1371, 1372 (5th Cir. 1969). In rejecting assessment for a 
mistrial, however, the court did not reach the constitutional issue. The holding was 
that 28 U.S.C. § 1918(b) (1964) did not permit taxing the separate court costs of 
a mistrial. Id. at 1372.

E.g., Hill v. State, 21 Ala. App. 310, 107 So. 789, 790 (1926); Nicholson v. Stare, 
24 Wyo. 347, 358, 157 P. 1013, 1016 (1916) (the prosecution was commenced by the 
filing of the information, was the same throughout both trials, and did not end until 
final judgment was pronounced); Okla. Stat. Ann. tit. 20, § 45 (1969) (for an offense 
less than a felony, costs of both trials are taxed if an accused is convicted on a second 
trial following his successful appeal of an initial conviction); Op. Tex. Att’y Gen. 
1941, No. 0-2987, cited in annotations following Tex. Code Crim. Proc. Ann. art. 42.15 
(1966) (two trials based on the same information constitute the same proceeding).

20 Ex parte Miller, 97 Okla. Crim. 351, 263 P.2d 522 (Crim. Ct. App. 1953) (police 
retirement fund); Ex parte Coffelt, 93 Okla. Crim. 343, 228 P.2d 199 (Crim. Ct. App. 
1951) (support for parole programs); Ex parte Carson, 143 Tex. Crim. 195, 159 S.W.2d 
126 (Crim. App. 1942) (courthouse libraries). Coffelt characterized using the cost-taxing 
power to produce revenue for unrelated programs as the courts being made a “flunkey 
for the executive.” 93 Okla. Crim, at 351, 228 P.2d at 203.

21 A Nebraska Retirement Fund for Judges fee of one dollar is to be taxed as costs 
in each civil and criminal cause of action. Neb. Rev. Stat. § 24-703(2) (1968). A Vermont 
statute levies additional costs for the benefit of the state where the accused is convicted 
in municipal court. Vt. Stat. Ann. tit. 32, § 1475 (1958).
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merited censure but not conviction on the charge.22 The United States 
Supreme Court held the statute unconstitutional on the ground that it 
too vaguely defined the class of punishable conduct.23

22 Pa. Stat. Ann. tit. 19, § 1222 (1964). Authorization for a jury to tax costs to an 
acquitted defendant was first conferred in 1804. xAct of Dec. 7, 1804, 4 Smith’s Laws 
of Pa. 204, discussed in Commonwealth v. Giaccio, 202 Pa. Super. 294, 296, 196 A.2d 
189, 191 (1963).

23 Giaccio v. Pennsylvania, 382 U.S. 399, 402 (1965). Two justices concurred on the 
grounds that it was unconstitutional to punish an acquitted defendant. It is doubtful 
that the state could continue the practice without defining punishable conduct to the 
same degree that a misdemeanor is defined. See generally 1966 Duke L.J. 792, 795 n.16.

21 “The practice as to the imposition of costs is the same in criminal cases as in civil.” 
Bozel v. United States, 139 F.2d 153, 157 (6th Cir. 1943). In Procario v. United States, 
a prosecution for income tax evasion, the Government moved for, and was granted, 
taxation under rule 54(d) of the Federal Rules of Civil Procedure. 361 F.2d 683, 684 
(2d Cir. 1966). See also Lee v. United States, 238 F.2d 341, 343 (9th Cir. 1956); State 
v. Twitchell, 61 Wash. 403, 412, 378 P.2d 444, 449 (1963).

25 Day v. Woodworth, 54 U.S. (13 How.) 363 (1851). The court refers to the statute 
of Gloucester 1 and states, “[ujnder the provision of this statute every court of common 
law has an established system of costs, which arc allowed to the successful party by 
wav of amends for his expense and trouble in prosecuting his suit.” Id. at 372; see 6 Edw. 
l,c. 1 (1275).

26See Gompcrs v. Bucks Stove & Range Co., 221 U.S. 418, 447 (1911); State v. Crook, 
115 N.C. 760, 20 S.E. 513 (1894).

27 In Kincaid v. Commonwealth, the court speaks of “reimbursing to the public 
treasury the precise amount which the conduct of the defendant has rendered it neces
sary should be expended for the vindication of the public justice of the state and its 
violated laws. It is money, paid, laid out, and expended for the purpose of repairing the 
consequences of the defendant’s wrong.” 200 Va. 341, 344, 105 S.E.2d 846, 849 (1958). 
In United States v. Deas, the assessment is described as compensatory in character. 413 
F.2d 1371, 1372 (5th Cir. 1969). The court in State v. Bassett cites a statute describing 
the assessment of costs “by way of indemnity to the country.” 86 Idaho 277, 289, 385 

This article seeks to ascertain more definitively the function and ef
fect of cost taxation. To this end, it examines reasons given for cost 
taxation, compares practice with philosophy, and considers some of the 
effects of cost assessment on the judicial process. What clearly emerges 
from this study is the need for a rationale permitting more coherent use 
of the courts’ power to assess costs in criminal cases.

Taxation Rationales

Cost assessment in criminal cases, following the practice in civil cases,24 
serves to recover certain of the state’s trial expenditures. In a civil suit, 
assessment of costs recompenses the prevailing party, private citizen or 
government, for the trouble and expense of vindicating rights.25 Some 
earlier cases viewed costs levied upon a defendant in a criminal action 
as compensation for the state’s officers,26 while other courts considered 
costs as restitution to the state itself.27 The latter concept better fits as
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sessment today, since assessable costs include not only charges for the 
services of officials, sometimes termed fees, but also other expenses such 
as transcript costs.

The logic underlying this rationale is widely recognized. States have 
authorized the taxation of complaining witnesses who set in motion 
prosecutions without good cause28 as well as the taxation of government 
officials for the costs of actions brought to correct wrongs caused by 
their misfeasance or negligence.29 Similarly, an attorney practicing in the 
federal courts who multiplies the proceedings and increases costs “un
reasonably and vexatiously” may be required personally to satisfy the 
excess costs.30 The general principle is apparent: Place at least a part of 
the state’s litigation expense on the person primarily responsible for it.

P.2d 246, 253 (1963); see Idaho Code § 19-4703 (1948). Although 28 U.S.C. § 1920 (1964) 
speaks of taxing the fees of various officers, the Historical and Revision Notes to § 1921, 
point out that marshals’ fees are now paid into the United States Treasury. Assessed 
money thus goes to the Government, not the individual officer.

28 See, e.g., Lowe v. Kansas, 163 U.S. 81, 88 (1896); Mo. Rev. Stat. § 545.050 (1949);
Pa. Stat. Ann. tit. 19, 1222, 1235 (1964). Colby v. Backus cites with approval an
earlier case terming such costs a penalty. 19 Wash. 347, 53 P. 367 (1898).

29 The Supreme Court of Washington found that a sheriff had knowingly permitted 
prostitution and upheld assessing him the costs of the action. State v. Twitchcll, 61 
Wash. 403, 412, 378 P.2d 444, 449 (1963). Bartels Oil Co. v. Lynch saw the state oil 
inspector taxed the cost of a suit enjoining him from unlawfully interfering with the 
plaintiff’s business. 109 Minn. 487, 124 N.W. 994 (1910). See also Frohliger v. Richard
son, 63 Cal. App. 209, 213, 218 P. 497, 500 (1923) (costs of an action enjoining illegal 
expenditure of $10,000 appropriated for restoration of Catholic mission taxed to state 
treasurer and state comptroller). Scmones v. Needles, 137 Iowa 177, 114 N.W. 904 
(1908) (census taker assessed costs of an action stemming from his population over
statement which had reduced the percentage of citizenry required to approve an 
ordinance permitting the sale of liquor).

30 28 U.S.C. § 1927 (1964).
31 Anderson v. Ellington, 300 F. Supp. 789, 792 (1969); State v. Jacobson, 348 Mo. 258, 

266, 152 S.W.2d 1061, 1066 (1941); Commonwealth v. Soudani, 193 Pa. Super. 353, 356, 
165 A.2d 709, 711 (1960); see State v. Crook, 115 N.C. 760, 20 S.E. 513 (1894).

32 E.g., Wetzel v. Ohio, 371 U.S. 62, 63 (1962); Stanisics v. State, 90 Neb. 278, 279, 133 
N.W. 412 (1911); State v. Martin, 30 Ore. 108, 110, 47 P. 196 (1896).

33 E.g., Okla. Stat. Ann. tit. 28, § 101 (1969); see Van Buren County v. Bradford, 
202 Iowa 440, 441, 210 N.W. 443, 444 (1926) (general rule is that judgment for costs 
creates a civil, not criminal, liability; but where liquor nuisance was the offense, statutory

Procedual treatment of costs reflects this compensation rationale; upon 
assessment, they become a civil debt owed the state. Gubernatorial par
dons, although remitting fines or imprisonment, have been held not to 
excuse the payment of costs.31 In some states, liability survives death 
and attaches to the criminal’s estate.32

Arising as they do from a finding of guilt, costs may exhibit a puni
tive cast. Some statutes, explicitly or through judical construction, con
sider costs to be part of the punishment for the offense,33 and a concur-
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ring Supreme Court opinion viewed costs as a penalty because they were 
imposed automatically for felony convictions.34 A punishment rationale 
thus may explain federal statutes requiring the imposition of costs upon 
convicted tax evaders35 and upon defendants whose violations are punish
able by civil fines or forfeiture of property;36 a more persuasive explana
tion is the likelihood that such offenders have the money to pay their 
costs.

exception enforcing satisfaction by imprisonment made costs a part of the fine); State 
v. Kilmer, 31 N.D. 442, 446, 153 N.W. 1089, 1090 (1915); Ex parte Wilson, 89 Ohio L. 
Abs. 575, 576, 183 N.E.2d 625, 626 (Ct. App. 1962); Ex parte Mann, 39 Tex. Crim. R. 
491, 46 S.W. 823 (1898); Colby v. Backus, 19 Wash. 347, 53 P. 367 (1898).

34 In Wetzel v. Ohio, Justice Douglas observed that “(ujnder the present sentence 
costs seem to be a penalty which is part of the sentence.” 371 U.S. 62, 64 (1962). This 
same reasoning would seem applicable to any statute which automatically assesses costs, 
as does Ohio’s. Id. at 65; see Ohio Rev. Code Ann. 2949.14, 2949.15 (1967).

85 Int. Rev. Code of 1954, §§ 7201-03, 7206.
36 28 U.S.C. § 1918(a) (1964). An example of recovery of costs under an antecedent 

of the present statute appears in Grant Bros. Constr. Co. v. United States, 232 U.S. 647, 
665 (1913) (costs awarded after prosecution for illegally importing aliens).

37 Anderson v. Ellington concluded that since costs were not part of the punishment 
in Tennessee, imprisonment for nonpayment violated the thirteenth amendment. 300 F. 
Supp. 789, 793 (M.D. Tenn. 1969). A similar result was reached in Virginia. Wright 
v. Matthews, 209 Va. 246, 249, 163 S.E.2d 158, 159-60 (1968).

38 This philosophy is perhaps most fully articulated in Pennsylvania cases. See Com
monwealth v. Giaccio, 415 Pa. 139, 143. 144, 202 A.2d 55, 58, 59, rev'd sub nom. Giaccio 
v. Pennsylvania, 382 U.S. 399 (1965); Commonwealth v. Soudani, 193 Pa. Super. 353, 355, 
165 A.2d 709, 711 (1960).

39 Perhaps the most effective deterrent in civil cases, but one rarely used, is taxing 
the innocent party’s attorney's fee to the complainant if his litigation is malicious or 
vexatious. See Guardian Trust Co. v. Kansas Cirv S. Rv., 28 F.2d 233, 240-46 (8th Cir. 

1928), rev'd on other grounds, 281 U.S. 1 (1930).

Courts have been most inclined to examine the punitive aspect of costs 
when assessment results in imprisonment of those unable to pay. On oc
casion, courts have held that satisfying costs through imprisonment is 
violative of the thirteenth amendment’s prohibition against involuntary 
servitude, and thus assessment of costs which the defendant cannot pay 
is an unwarranted punishment.37 Other courts separate the satisfaction 
of costs, which they term an incident to the judgment for costs, from 
the assessment itself. In this view, costs are a civil penalty.38

Inasmuch as the assessment of costs is a function of a defendant’s de
cision to plead not guilty and its size a function of his choice of trial 
tactics, taxation of costs may serve the further purpose of discouraging 
unnecessary trials and the use of frivolous or otherwise wasteful trial 
tactics. Although no criminal court has admitted such a rationale, it may 
sometimes explain a judge’s decision to charge costs where their use is 
discretionary. Civil courts, moreover, have recognized the notion,39 a 
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few states permitting even double or triple cost taxation for certain un
warranted tactics.40

40 See, e.g., Mass. Laws Ann. ch. 211, § 10 (1959); Snow v. Sulkowski, 345 Mass. 766, 
186 N.E.2d 822 (1962) (party taking exception to judge’s ruling allowing witness to 
testify about speed of car backing up was taxed double costs on his appeal); R.I. Gen. 
Laws Ann. § 9-22-16 (1969) (court may on motion of other party or its own motion 
award double costs against party taking frivilous or immaterial exception for purposes of 
delay); Vt. Stat. Ann. tit. 12, § 2138 (1958) (if it appears that proceedings from lower 
to higher court are taken solely for delay, court shall impose double costs or treble 
costs if warranted).

For a discussion of the effectiveness of cost taxation as a control on vexatious trial 
tactics, see Note, Use of Taxable Costs to Regulate the Conduct of Litigants, 53 
Colum. L. Rev. 78 (1953). For a discussion of various state “taxable costs” statutes, see id. 
at 80-93.

41 In civil cases, the government’s liability for costs is now generally similar to that 
of private parties, following the passage of a statute in 1966 stating that, unless other
wise specifically provided by statute, a judgment for costs may be awarded the pre
vailing party in any civil action brought by or against the United States. 28 U.S.C. 
§ 2412 (Supp. V, 1970).

42 See Reviser's Note, 28 U.S.C. § 1921 (1964). See generally, Lovell, The Case for 
Reimbursing Court Costs and a Reasonable Attorney Fee to the Non-indigent Defendant 
Upon Acquittal, 49 Neb. L. Rev. 515 (1970). The author points out that “it is the 
almost universal rule in the United States that the accused bears the costs of his defense 
regardless of his guilt or innocence.” Id. at 516.

43 Aguilar v. Texas, 378 U.S. 108, 112-13 (1964) (constitutionality of search warrant 
based upon probable cause drawn from facts and circumstances before the magistrate); 
Beck v. Ohio, 379 U.S. 89, 91 (1964) (constitutional validity of arrest hinges on probable 
cause); see Fed. R. Crim. P. 4(a) (arrest warrant or summons to issue upon showing of 
probable cause); id. 5(c) (defendant to be held for trial if preliminary examination 

An Evaluation of the Rationales

Two recognized rationales for taxing costs to criminal defendants 
emerge from the analysis above—recovery of a portion of the expenses 
attributable to the defendant's wrongdoing, and punishment of the de
fendant by increasing the penalty upon conviction. A third rationale, 
discouragement of frivolous trial tactics and pointless trials, is suggested 
by the analogous civil practice and the necessary effect of cost assess
ment.

Costs as Compensation. Recovery of state expenditure is the
self-evident function served by cost assessment. This notion of recovery, 
nevertheless, has been challenged as one-sided; unlike the civil practice41 
which usually awards costs to the prevailing party, the criminal prac
tice permits recovery only by the state.42

The civil practice, however, is not fully comparable. Criminal prose
cutions require probable cause for their initiation43 while civil suits to 
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protect private rights involve a less demanding standard.44 Constitu
tional protections afforded criminal defendants require the state to prove 
its case beyond a reasonable doubt45 while civil plaintiffs need only 
prove their case by a preponderance of the evidence. The Constitution 
also precludes government appeal from a trial court acquittal46 and pre
vents conviction where exclusion of probative evidence is deemed neces
sary to secure a guaranteed right.47 Awarding costs to an acquitted de
fendant may be meritorious,48 but the justification should follow from 
policy rather than from an ill-suited analogy.

shows probable cause to believe that an offense was committed and that the defendant 
committed it).

44 Federal civil trials, for example, are commenced by the filing of a complaint showing 
entitlement to relief with a short and plain statement which the opposing party may 
dispute. Fed. R. Civ. P. 3, 8, 12. The defendant may move for summary judgment on 
the grounds that there is no genuine issue as to any material fact. Id. 56(b). Where 
the evidence in support of this motion “does not establish the absence of a genuine 
issue, summary judgment must be denied even if no opposing evidentiary matter is pre
sented.” Advisory Committee Notes to 1963 Amendments, Fed. R. Civ. P. 56. Thus, 
the essential requirement is the statement of a claim which the other party cannot com
pletely refute.

45 In re Winship, 397 U.S. 358, 364 (1970).
46 See generally Note, Double Jeopardy: The Reprosecution Problem, 77 Harv. L. Rev. 

1272 (1964). Prosecutorial appeals are sometimes permitted to obtain opinions on ques
tionable or incorrect rulings at the trial, but reversal of a judgment of acquittal is not 
authorized even if the ruling against the goverment is found to have been in error. See 
Ind. Stat. Ann. § 9-2102 (1956); Task Force Report: The Courts 47, 48.

47 This is particularly noticeable where rules are established deterring the use of 
certain police tactics in order to more fully secure constitutional protection. See, e.g., 
Miranda v. Arizona, 384 U.S. 436 (1966); Beck v. Ohio, 379 U.S. 89 (1964); Mapp v. 
Ohio, 367 U.S.643 (1961).

48 See Lovell, supra note 42, at 524-35.
49See Anderson v. Ellington, 300 F. Supp. 789, 792-93 (M.D. Tenn. 1969). The 

Anderson court carefully analysed the concept of costs as punishment and rejected that 
approach.

50 The Internal Revenue Code exemplifies the puzzling nature of some cost assess
ment statutes. Fifteen categories of offenses are enumerated in part one of Chapter 75. 
The imposition of costs upon conviction is called for in seven of these. Int. Rev. Code 
of 1954, §§ 7201-03, 7206, 7210, 7213, 7215. No discernable reason for the distinction 
among these offenses is apparent. For example, employees who are guilty of extortion 
or wilfull oppression under color of law are to be dismissed under section 7214(a)(1) 
and can be fined up to $10,000 and imprisoned for five years, but are not automatically 
assessed the costs of prosecution; whereas costs are imposed upon conviction of an 
employee for unauthorized disclosure of income tax data, section 7213(a)(1), an offense 
punishable by only a fine of $1,000 and imprisonment of one vear. Corrupt or forcible 

Costs as Punishment. The notion of costs as a further punish
ment for the charged crime is of dubious merit.49 Legislators enacting a 
statute authorizing cost taxation in criminal cases have no way of pre
dicting how the amounts assessed will relate to the gravity of the crime.50 
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Assessable costs are a function of the length and complexity of the trial, 
and depend upon the number of witnesses, their distance from the juris
diction, whether daily transcripts are made, and similar factors. The 
costs of prosecution for a misdemeanor often may exceed those for a 
serious felony. Further, at least under present procedure, the judge sen
tencing the defendant may not even know the extent of the assessed 
costs when he taxes them; the calculation often must be made some time 
after the trial.51 The punishment rationale is thus fatally flawed; from 
inception of the legislation through compilation of the charges, there is 
no way to alter the process to make this “punishment” accurately fit the 
crime.52

attempts to intimidate or impede officers, or obstruct the administration of the act, is 
punishable under section 7212(a) by a $5,000 fine and three years imprisonment, without 
costs being necessarily imposed; yet failure to obey a summons under section 7210 carries 
the imposition of costs while the punishment is one year’s imprisonment and $1,000 fine. 
Similarly, failure of a manufacturer of oils and gasoline to register for the tax results 
in the imposition of costs upon conviction in section 7232, but a dealer in cotton 
futures who evades payment of taxes is not automatically assessed the costs of prosecu
tion under section 7233 if he is convicted.

Some of the state statutes are likewise productive of confusion. Rhode Island makes 
costs a part of the sentence except where the person is sentenced to imprisonment in an 
adult corectional institution. R.I. Gen. Laws Ann. §§ 12-20-8, -9 (1969). Those sen
tenced to less restrictive forms of incarceration or merely fined, however, may be im
prisoned for nonpayment of costs, and the statute calls for them to be imprisoned in 
adult correctional institutions. Id. § 13-2-36. A Vermont statute calling for costs to 
follow punishment was offset by another which provided that statutory costs would 
be stricken where the prisoner was committed to a house of correction. Vt. Stat. Ann. 
tit. 13, §5 7174, 7177 (1958). An opinion of the Attorney General of the state held that 
the later statute repealed by implication any authority for the practice of imprisoning 
those assessed costs under the general cost-assessment statute. 1964-66 Op. Att’y Gen. 
144 (1965), cited in annotations to Vt. Stat. Ann. tit. 13, §§ 7174, 7177 (Supp. 1967).

51 See Lee v. United States, 238 F.2d 341 (9th Cir. 1956); United States v. Rosenblum, 
182 F.2d 956 (7th Cir. 1950).

52 The costs assessed against a prosecuting witness who unjustifiably initiates a criminal 
action against another are more closely related to the offense and may be defensible as 
punishment. See note 39 supra. But levying such costs immediately after the trial 
without allowing the prosecuting witness to offer additional evidence or argument is 
questionable. As Justice Brown pointed out in his dissent in Lowe v. Kansas, evidence 
inadmissible at a trial—hearsay, for example—might explain why the charge was pressed, 
and thus exonerate the witness. 163 U.S. 81, 89 (1896).

53 Oates v. United States, 233 F. 201, 207 (4th Cir. 1916); Commonwealth v. Soudani, 
193 Pa. Super. 353, 165 A.2d 709, 711 (1960) (citing earlier holding).

Dispelling the punishment rationale calls into question the practice of 
imprisoning those unable to pay assessed costs. Generally, jurisdictions 
permitting imprisonment for nonpayment of the costs of prosecution 
view the process as two separate steps. Assessment creates a judgment 
for money against the defendant and imprisonment becomes a way of 
satisfying the judgment.53 One court pointed out that imprisonment is
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permitted for nonpayment of other judgments, such as bastardy support 
payments, though it is unclear whether this holding recognized the dis
tinction between refusal to pay and inability to pay.54 The Supreme 
Court last term,55 while recognizing that costs are assessed for one reason 
and fines levied for another, treated them together insofar as they lead to 
incarceration of indigents and indicated that both may be constitution
ally permissible.56 Four members, however, subsequently put into ques
tion the practice of jailing those who cannot forthwith pay a fine.57 
Since fines, in contrast to costs, are clearly punishment, sometimes the 
only punishment imposed for the commission of an offense,58 any future 
dilution of the authority to imprison for nonpayment should certainly 
apply to costs. If the state’s power to carry out a punishment is restricted, 
the power to satisfy what is essentially an administrative expense likewise 
should be curtailed.

64 State v. Crook, 115 N.C. 769, 20 S.E. 513, 515 (1894).
55 Williams v. Illinois, 399 U.S. 235, 244 n.20 (1970).
5CId. at 244. The Court, while upholding the states’ authority to jail for nonpayment, 

forbade any imprisonment exceeding the maximum authorized by statute for the par
ticular crime. Id. at 245.

57 Morris v. Schoonfield, 399 U.S. 508, 509 (1970) (White, Douglas, Brennan & 
Marshall, JJ-, concurring). The concurring Justices noted that “the Constitution pro
hibits the State from imposing a fine as a sentence and then automatically converting it 
into a jail term solely because the defendant is indigent and cannot forthwith pay the 
fine in full.” Id. In view of qualifications placed upon this prohibition—“automatically”, 
“solely”, “forthwith”, “in full”—it is doubtful that it can be read to mean that indigents 
must be totally excused from satisfying fines.

68 See Task Force Report: The Courts 18.
59 See Comment, Jail Fees and Court Costs for the Indigent Criminal Defendant: An 

Examination of the Tennessee Procedure, 35 Tenn. L. Rev. 74, 88 (1967).
go See, e.g., 18 U.S.C. § 3006 (1964).
61 351 U.S. 12 (1956).

Beyond these constitutional doubts, converting an assessment for costs 
into a jail sentence conflicts with the concept of taxing costs to recover 
expenses. It is impractical from a common sense standpoint. Prisoners 
do not return money to the state; they increase its financial burdens.59 * 61

Imprisonment for costs, although indefensible as punishment and im
practical as a cost-recovery mechanism, might arguably be countenanced 
as productive of equal protection. Without imprisonment, the indigent 
effectively avoids a burden placed on others. This reasoning is more 
fitted to fines than to costs, however, for many indigents already enjoy 
relief from expenses of their litigation such as counsel and investigatory 
fees.*’" Further, the Supreme Court’s reasoning in Griffin v. Illinois"1 sup
ports placing certain administrative costs on the solvent defendant while 
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allowing the state to absorb these costs where an indigent is provided 
the same service.62

62 The Court held that a trial transcript cannot be denied an indigent defendant if 
to do so would make appeal impossible, saying in part that there “can be no equal 
justice where the kind of trial a man gets depends on the amount of money he has.” 
Id. at 19.

63 An illustrative, if extreme, example occurred in the trial of Eugene Dennis and 10 
other Communist leaders when a telephone book was offered to identify a number and 
the defense refused to accept it without identification. An executive of the American 
Telephone & Telegraph Company was put on the stand and each defense attorney 
cross-examined him at length as to his birthplace, his education, his family, and his 
duties at the telephone company. Nizer, The Paralysis of Justice—From Nazis to Yip
pies, Los Angeles Times, Apr. 5, 1970, § F, at 1, col. 3. Mr. Nizer also cites the tactic 
of minutely scrutinizing a Communist Party card offered by witness Herbert A. Phil
brick; each of the 11 defendants and his attorney carefully studied the card at length 
back and front “as if there were some great mystery to be unraveled.” Id.

64 See Note, supra note 40, at 80-85.
65 See Procario v. United States, 361 F.2d 683 (2d Cir. 1966) (total costs of $3,753.68 

allowed). The trial was six weeks long, rather technical, and saw extensive use of charts 
and daily transcript copy. The parties each paid half of the 87.5 cents per page transcript 
charge, and upon defendant’s conviction the Government was reimbursed its share 
($2,770.26) through the assessment of costs. Id. at 685-86.

Costs as a Restraint. The defendant in a criminal trial often ex
ercises some control over the state’s costs in the trial. By agreeing to 
stipulations of facts not really in issue, for example, he reduces the prose
cution’s costs chargeable to him. He can also reduce costs by refrain
ing from decisions which unduly prolong the trial, such as calling super
fluous witnesses or engaging in time-wasting, albeit legitimate, tactics.63 
Since assessed costs recover only a portion of government expenses, 
wasteful tactics increase the state’s expenses even where taxation of costs 
is required. Consequently, there may be merit in a policy which makes 
the defendant’s regard for conservation of judicial resources a consider
ation in cost assessment. Even though taxation aims at reducing the 
state’s expenses in a criminal trial, waiving collection of costs for the de
fendant whose trial was conducted so as to minimize the state’s expenses 
might save more resources than taxing all defendants.

Mandatory assessment also can produce a deterrent effect. In most in
stances, however, the restraint would be minor; even double or triple 
taxation in civil trials has been of little effect because the sums are ordi
narily small.64 Nevertheless, in a small percentage of trials, particularly 
those requiring daily transcripts or involving a large number of witnesses, 
costs can rise to significant proportions65 and their assessment, or even 
the threat of their assessment, might serve to inhibit unnecessary trials 
or wasteful tactics.

Such restraints upon freedom, however, are not without their price, 
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regardless of the government’s justification for imposing them. Thus, 
some may question whether the threat of taxation violates an individual’s 
right to a full and fair trial. Criminal costs, by this view, impose a gov
ernmental price tag on the exercise of one’s rights; the more fully one 
exercises his right, the higher the charge. Where costs are mandatory, 
not onlv the choice to defend oneself but also the quality of one’s defense 
are inhibited thereby.66 The relevant and the irrelevant, the necessary 
and the wasteful—all are discouraged. Even where costs are selectively 
imposed in order to restrain wasteful or abusive tactics, their threatened 
use may chill one’s freedom to make a reasonable defense. It is not 
enough that only the guilty are taxed, since the threat of taxation hangs 
over guilty and innocent alike. Even the guilty, moreover, are presumed 
innocent until proven otherwise.

The line of cases rejecting the assessment of jury costs as an infringe
ment of the right to trial by jury supports this argument. Federal courts67 
and those of some states68 consider these expenses part of the state’s re
sponsibility to maintain a constitutional system of criminal justice.69

This argument against the taxation of costs, however, may assume too 
much. The objection to the taxation of juror’s fees derives from the be
lief that the provision of a jury should be “free”, that is, not associated 
with an identified additional cost imposed by the state. A jury trial in 
fact may be more expensive for the defendant, although this additional 
cost is incident to all jury trials and is not a function of the restrictive 
aims of a given statute. The defendant making the choice of admitting 
guilt or being tried, however, is not given a “free” trial in the sense that 
oerhaps the provision of a jury should be free. Should he elect a trial, 
le must obtain the service of counsel, and even the indigent who is fur
nished counsel must forfeit his time in appearing before the court. The 
accused who requests a trial will wait longer for disposition of his case,

66 Only one court appears to have ruled recently on this issue, and it summarily 
rejected the contention that cost assessment is likely to coerce guilty pleas. Id. at 685.

6‘ The court in United States v. Murphy said that such government obligations as 
the costs of summoning the jury and their attendance and the salaries of the judge, the 
district attorney, and of the marshals may not be assessed against the defendant. 59 
F.2d 734, 735 (S.D. Ala. 1932); see Glcckman v. United States, 80 F.2d 394, 403 (8th Cir. 
1935).

68 See Saunders v. People, 63 Col. 241, 244-45, 165 P.2d 781, 782 (1917); Arnold v. 
State, 76 Wyo. 445, 463, 306 P.2d 368, 376 (1957). Contra, State v. Thomson, 188 Kan. 
171, 177, 360 P.2d 871, 875 (1961) (the notion that it is error to tax jury fees was laid 
to rest almost 100 years ago); Kincaid v. Commonwealth, 200 Va. 341, 105 S.E.2d 846 
(1958).

69 A number of statutes, however, still direct that jury fees be treated as part of the 
costs of prosecution. See, e.g., Ohio Rev. Stat. § 2947.23 (1967); Mo. Rev. Stat. § 550.280 
(1949); Vt. Stat. Ann. tit. 32, § 1517 (1958); Tex. Code Crim. Proc. Ann. art. 53.05 
(1966) (taxing a flat fee of $5 for a jury trial).
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often while imprisoned or otherwise restrained.70 If he is a first offender, 
his chances for probation are less when his guilt is proven rather than 
admitted.71 His penalty upon conviction generally will be more severe 
because it does not reflect the reduction, in sentence or gravity of the 
charge, offered those who admit guilt.72 Thus, whatever detriment is 
imposed by assessment of the costs of prosecution is but one of many 
detriments which attach to being found guilty73 and unlike the other ex
penses of litigation its burden falls only on the guilty.

70 Statistics from 89 federal district courts are illustrative. From the filing of charges 
to disposition of the case, guilty pleas took 1.7 months, court trials 4.3 months and 
jury trials 5.4 months. 1969 U.S. Court Admin. Off. Ann. Rep. 281-83.

71 See D.C. Bar Ass’n, Practice Manual for District of Columbia Courts 7.42 
(1964).

72 This practice, though sometimes criticized, is widespread; it is a product of the 
practical demand to dispose of cases efficiently and the belief that admission of guilt is 
a significant step in the rehabilitation of the offender. See generally Scott v. United 
States, 419 F.2d 264, 267-74 (D.C. Cir. 1969). The court took the position that judges 
should not “create incentives for guilty pleas by a policy of differential sentences.” 
Id. at 274.

73 Of course, one might answer that the existence of these other detriments does not 
justify the imposition of a further detriment. Some may themselves be subject to 
constitutional attack if they impose an impermissablc burden on the right to a trial. The 
practice of reducing the charge through plea bargaining, moreover, may be distinguished 
in that it works to the defendant’s advantage.

74 See, e.g., Neb. Rev. Stat. §§ 29-2206, -2207 (1968); Okla. Stat. Ann. tit. 28, §101 
(1969); Tenn. Code Ann. § 40-3325 (1956). But see Ind. Stat. Ann. § 9-1825 (1956) 
(costs shall be assessed convicted defendants unless the court or jury trying the case 
expressly find otherwise).

It is likewise doubtful that the threat of a substantial cost taxation 
actually inhibits a full defense once the trial is underway. Since the de
fendant’s cooperation is most rewarded if it is offered before the trial, it 
is unlikely that after accepting the added detriments of a trial he would 
risk conviction by truncating his defense. Substantial costs, moreover, by 
adding to the penalty of conviction, render the presentation of an effec
tive defense all the more necessary.

Mandatory or Discretionary Assessment. The choice of manda
tory or discretionary taxation significantly influences the extent to which 
taxation achieves its stated goal. Many jurisdictions require by statute 
that costs be assessed.74 Measured against the principal function of cost 
assessment—recovery of some of the expenses incurred as a consequence 
of the defendant’s wrongdoing—mandatory taxation has the merit of as
suring that the taxation power is used; the money is actually collected. 
Without the statutory dictate, the practice can fall into disuse. Federal 
courts, for example, almost never exercise their taxation power except in 
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cases of fraud and income tax evasion,75 where the statutes generally 
make assessment mandatory.76

75 Lovell, supra note 42, at 521.
76 See notes 3 & 50 supra and accompanying text.
77 According to Rule 54(d) of the Federal Rules of Civil Procedure costs are to be 

awarded “as a matter of course to the prevailing party unless the court otherwise 
directs.”

78 See, e.g., People v. Wallace, 245 Mich. 310, 222 N.W. 698, 699 (1929) (costs taxed 
must be reasonable in light of expenses incurred in prosecution); Biester v. State, 65 
Neb. 276, 91 N.W. 416, 417 (1902) (costs of futile effort to prove guilt of a felony 
cannot be taxed to defendant convicted of misdemeanor). But see United States v. 
Lee, 107 F.2d 522, 527 (7th Cir. 1939) (costs imposed must be reasonable, but judge 
has sufficient discretion to disregard presumption that witness subpoenaed but not called 
would have been immaterial).

79 Kelly v. Schoonfield, 285 F. Supp. 732, 737 (D. Md. 1968).

Mandatory taxation, however, is inflexible. Costs are assessed without 
regard to the defendant’s financial status or the extent to which the state 
was put to unnecessary expense during the course of his trial. Discretion
ary taxation, by contrast, provides an opportunity to fine-tune the cost
assessing mechanism. Civil taxation practices suggest that greater sophis
tication is attainable in the federal system; for example, the court may 
decide that the conduct of the litigants merits an exception to the normal 
practice of awarding costs to the prevailing party.77 In a criminal action, 
although the prosecution cannot inflate the costs by overkill,78 it is con
ceivable that on occasion the defense would show greater concern for 
the proper use of the court’s time than the prosecution. Discretionary 
taxation permits a court to consider such matters in deciding whether 
to assess costs against the defendant.

Enacting a statute permitting discretionary taxation, however, does 
not of itself lead to a properly functioning system of cost assessment. 
Effective usage depends on judicial awareness of the power and the 
establishment of guidelines for its effective use. Without such guidelines, 
some courts might always assess costs while others might never do so. 
Patterns might develop within a given jurisdiction making taxation or 
excusal dependant solely upon where the defendant is tried. Such a pat
tern caused a federal court to overturn an assessment imposed by a state 
court because there was no apparent justification for the differing prac
tices among courts in that state.79 Unless more attention is given the sub
ject, taxation based on custom rather than policy may prevail.

Conclusion

Cost taxation in criminal cases is an established judicial practice, but 
one of uncertain and often contradictory character. Although taxation 
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could be used to reduce the expense of the criminal system and to fur
ther streamline its process, the practice has not attained its potential after 
over a century of use. There is confusion over why the costs of prosecu
tion are taxable, and who may be taxed. The practical effect of cost as
sessment is sometimes inconsistent with the stated function, as where 
indigents are jailed to decrease the expenses of the state. If it is to be con
formed to standards of fairness and efficiency, more attention to its func
tion and effect is required.

Establishing and disseminating guidelines for taxation of costs in crimi
nal cases offers the best solution for recovering expenses while temper
ing the power to tax costs with considerations springing from the peculiar 
circumstances of a given case. Such statements, of course, are produced 
with greater ease than the results they propose, but potential sources do 
exist for the development and discussion of practical judicial criteria. 
The sentencing institutes of the federal courts and the newsletter of the 
association of state trial judges are available forums. In eight years of 
publication, however, the newsletter has not featured any articles about 
cost taxation in criminal cases;80 the federal sentencing institutes’ pro
ceedings81 for the past several years only once mentioned assessing costs 
in discussing sentencing alternatives.82

80 See generally Trial Judges’ J. (1962 through 1970).
81 In the interest of uniformity in sentencing procedures, Congress in 1958 authorized 

the establishment of institutes and joint councils on sentencing, under the auspices of 
the Judicial Conference of the United States. 28 U.S.C. § 334 (1964).

82 See Institute on Sentencing, 35 F.R.D. 381, 402-03 (1964).

So long as cost taxation of criminal defendants follows well-worn but 
illogical paths, it is subject to challenge. Legislative and judicial scrutiny 
is needed to develop a coherent system of criminal cost assessment, one 
which will assure that the power to tax costs is employed in consonance 
with the goals of our judicial system.
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Professor Kripke’s masterful work came at a particularly poignant 
moment: The Internal Revenue Service had just announced a 60-day 
‘‘examination” of the tax-exempt status of public interest law firms, and 
the newspapers were carrying a story to the effect that the Office of 
Economic Opportunity might undergo a 50 percent budget-cut for the 
next fiscal year. Given Professor Kripke’s suggestions for alleviating the 
plight of the put-upon, exploited, and knocked-about low-income con
sumer, one wonders whether anything at all can ever be done.

The fundamental condition in which many of us find ourselves, and 
which is especially distressing to the low-income consumer, was posited 
bv Professor Galbraith when he stated:

The small volume of saving by the average man, and its absence 
among the lower-income masses, reflect faithfully the role of the 
individual in the industrial system and the accepted view of his 
function. The individual serves the industrial system not by sup- 
plving it with savings and the resulting capital; he serves it by 
consuming its products. On no other matter, religious, political or 
moral, is he so elaborately and skillfullv and expensively instructed?

The alternative, a nonpurchasing lower economic class, is worse:

When advertising paints a picture of consumer hedonism and free
dom, and work is considered only as a means to that end, the ma
chinery of the corporate state begins to effect its own destruction. 
Consider the hereditary poor. Advertising intended for an audi
ence that can afford what it offers also works (with perhaps even 
greater effectiveness) on those who cannot afford it; it inflames 
the desires of the poor without offering them any satisfaction at 
all. Perhaps the poor are “better off than they ever were before,” 
as some say, but they can hardly be expected to be satisfied with 
this after watching television. A continual display of better living 
is paraded before them. Is there any wonder that we have riots? 
Television might justly be called a riot box; it raises a fury of dis
satisfaction and mocks those who watch it.1 2

1 J. Galbraith, The New Industrial State 37-38 (1967).
2C. Reich, The Greening of America 198-99 (1970).

[ 1007 ]
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Professor Kripke’s work is addressed to the dissatisfactions of those 
who have moved one step further than Professor Reich’s rioting non
buyers. The persons with whom he is concerned are those who have 
purchased and find out either that they have really purchased nothing, 
have paid too much, or, if unable to pay, are under the thumb of a sup
posedly impartial system of justice which so laboriously has been erected 
in this country to service the creditor class.

The author is by no means the typical posturing, shibboleth-mouthing 
consumer “advocate.” Far from it. The title of one of his law review 
articles from which extensive quotations are taken in the book—Con
sumer Credit Regulation—A Creditor-Oriented Viewpoint3—would give 
him away if he were trying to hide. As he sets out in his preface:

3 68 Colum. L. Rev. 445 (1968).
4 H. Kripke, Consumer Credit—Text—Cases—Materials xii (1970).
5 Id. at 38-49.
G Id. at 43 n.c.

My own strongly opinionated viewpoints clearly appear [in the 
book]. Some may protest that giving the students a readymade 
attitude interferes with the professor’s development of the topics 
in his own way. In this instance, I do not think that this problem 
exists, because some of my viewpoints are certainly far removed 
from the instinctive attitudes of many students and probably of 
many teachers.4

To say the least! Thus, in the course of his work, Professor Kripke 
finds time (he certainly has enough ammunition) to poke fun at, and 
expose in all their vacuity, the many consumer “spokesmen” and “ad
vocates” who so stridently espouse a cause about which they evidently 
know so little, and who wind up doing their self-adopted constituency 
far more harm than good.

No better example exists than that of former Senator Douglas. The 
book contains a rather lengthy excerpt5 from his testimony before a 
Senate committee during his long, hard, and well-intentioned fight for 
truth-in-lending legislation. Two unspoken but nevertheless apparent 
assumptions underlie his testimony: (1) all buyers have access to com
peting credit suppliers; and (2) most buyers have the viable alternative 
(to installment buying) of paying cash. Given these assumptions, truth
in-lending appears to be Utopia. But Professor Kripke asks whether 
the obscured cost of credit is “the real cause of frequent defaults with 
disastrous consequences at the level of the low-income consumer.” 6 
Furthermore, the author accuses the truth-in-lenders of duplicity: “Many 
of them knew that disclosure would have only a slight effect on the 
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evils about which they were testifying and agitating; yet everyone acted 
as if disclosure bills would solve the problem/’ 7 He proceeds to demon
strate persuasively that truth-in-lending is a hoax, a middle-class solution 
for what is essentially a problem of the poor. What is left unsaid, but 
is even more pernicious, is the effect that consumer legislation of the 
truth-in-lending type has on future legislation more tailored to the prob
lems of the poor. A legislator is permitted to assault the voter with never- 
ending radio and television spots detailing his effectiveness in helping to 
enact consumer legislation. The tendency to rest on past laurels pre
dominates, however illusory the laurels themselves. Further legislative 
action is foreclosed and nothing really effective is done for 20 more 
vears, if ever.

7 Id. at 49.
8 J. Chapman & R. Shay, Licensed Lending in New York xviii-xxi (1970).

In fact, the first four chapters of the book in many instances are given 
over to letting consumer advocates speak for themselves. Their little 
myths and empty slogans are then exploded, sometimes by questions of 
profound insight, sometimes by excerpts from articles written or speeches 
given by more dispassionate people who seem to know what is really 
going on, and sometimes, most effectively, by a loud “no comment.” By 
wav of example, the time-price doctrine is one of the most viciously at
tacked concepts of the common law. And vet, does it not seem clear that 
it has been essential to the growth of the American credit economy, given 
the almost mystical devotion of legislators to a maximum interest rate of 
six per cent? Critics tend to forget that none of the Ten Command
ments read “Thou shalt not exact interest at a rate greater than six per 
centum per annum.” If it is beneficial to own “things” it becomes ap
parent that not as many things could have been sold (and, therefore, 
made) if the sale of goods had been subject all along to these ridiculously 
outmoded statutory ceilings on interest. Advocates of the time-price 
doctrine are few and far between in this era of consumerism; Professor 
Kripke makes a persuasive case for it.

khe inadequacies of truth-in-lending are by no means the only ox 
gored in the book. Tight regulation of interest rates and entry into the 
credit-extending market also come under heavy attack. Professors Chap- 
man and Shay, in their study of consumer credit in New York, conclude 
that free entry and flexible interest ceilings are the sine qua non of an 
effective consumer credit market.8 These twin goals are part and parcel 
of rhe Uniform Consumer Credit Code (UCCC), about which Pro
fessor Kripke has much to say during the course of his work and toward 
which his attitudes are mixed. For example, he is an ardent advocate of 
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its concept of freedom of entry to the credit-extending market, and its 
deemphasis of tight regulation by the state. Summarizing his own posi
tion, the editor states:

The selections in the preceding chapters will have betrayed the 
Editor’s judgment that neither the disclosure provisions of Truth
in-Lending nor regulation of finance charges or licensing provides 
the key to cure of the abuse of consumer credit. This does not 
mean that the Editor takes a hardshell position that no remedial 
action is needed in the field. On the contrary, his view is that much 
is needed, but by vigorous action against abuses of the ignorant 
and low-income consumer, in the directions to be discussed in the 
remainder of this book. If his view is right, much reformist effort 
to date has been misdirected toward remedies that could benefit 
only the middle-class market already protected by competition.9

9 Id. Kripke, supra note 4, at 122.
10 Atlas Credit Corp. v. Fzrine, 25 N.Y.2d 219, 250 N.E.2d 474, 303 N.Y.S.2d 382 (1969).
11 See Uniform Consumer Credit Code §§ 2.415, 3.407.
12 See id. § 2.404, alternatives A and B.
13 Cf. id. § 5.103.
14 H. Kripke, supra note 4, at 290-92.

What remedies, then, does Professor Kripke advocate? Generally, 
they may be summarized as follows: make use of the tools already avail
able in existing statutes and common-law doctrines, supplementing by 
legislation only where necessary, and then only as a last resort. This fol
lows from his recognition, as already indicated, that most consumer legis
lation is biased in favor of the middle-class. Further statutory adven
tures, therefore, will prove less than useful.

Among the reformist activity toward which consumer lawyers should 
address themselves are: (1) straightening out the deceptive advertising 
mess (recent FTC actions in this area are, unbelievably, heartening); 
(2) abolishing the confession of judgment10 (legislation may in fact be 
necessary in those states whose courts refuse to void these clauses on pub
lic policy grounds);11 (3) extensive use of the Uniform Commercial 
Code in the consumer context in areas such as breach of warranty, fraud, 
and especially unconscionability; (4) continuing the assault upon the 
fortress of the holder in due course of consumer paper;12 and (5) doing 
something about deficiency judgments.13 In this latter context, Professor 
Kripke has something to say about the possibility of eliminating garnish
ment of wages altogether, pre- and post-judgment, pointing out the de
ficiencies in the arguments both of those who think it the sine qua non 
of a credit economy to have wage garnishment,14 and those who think 
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that nothing will happen if garnishment is eliminated.15 Like many other 
people, the editor “has no final opinion on the denial of deficiency judg
ments or, indeed, the abolition of personal liability in credit sales or the 
abolition of garnishment.” 16 He does recognize, however, that there 
would be a social cost in so doing, and that a judgment must somehow 
be finally made as to whether this social cost is worthwhile, and, if so, 
who should bear it. The absence of any meaningful empirical evidence 
about the volume of consumer credit in those states which have abolished 
wage garnishment altogether (among others, Pennsylvania17 and Texas18) 
makes any informed decision difficult.

» ld. at 292-98.
16 ld. at 295.
17 Pa. Stat. Ann. art. 4099 (1970).

Tf.x. Rev. Civ. Stat. Ann. tit. 42, § 886 (1970).
• B.S., 1957, Washington University (St. Louis); J.D., 1961, University of Chicago. 

Professor of Law, Georgetown University Law Center.

Finally, Professor Kripke treats some of the abuses resulting from 
harassing and over-reaching tactics on the part of collection agencies, and 
the fantastic potential for abuse brought about by the use of computers 
by nationwide credit agencies. This problem must be dealt with effec- 
tively by immediate legislation. Last resorts for over-burdened debtors 
are also dealt with: debt counseling, wage receiverships, and bankruptcy. 
Mention is made of the inadequacies of consumer rights enforcement by 
the FTC, and of the roadblocks being thrown up by the courts in the 
way of consumer class actions.

All in all, this work is a marvelous device for an intensive examination 
of the problems of consumer credit for low-income individuals. The 
part-time services of an economist would give even greater insight into 
the problems suggested by the book. This is not just another casebook 
which must be taught by the socratic method; it is far more. The ma
terials within provide a springboard for what should prove to be fasci
nating interchanges between professor and student, each with his own 
pre-dispositions and programmed ways of looking at the problem. “Off 
with their heads” is not the answer. Having gone through the book as 
deeplv as possible, the participants in this particular exercise in learning 
methodology at last should be able to pose some of the real questions.

Richard F. Broude*
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Wollett, Daniel H. & Chanin, Robert H. The Law and Practice of 
Teacher Negotiations. Washington, D.C.: Bureau of National 
Affairs, Inc., 1970. Pp. 900. $34.50. (A binder service periodically 
updated by BNA.)

Wollett and Chanin’s The Lazu and Practice of Teacher Negotia
tions deals with an area of law that has only recently emerged. The fact 
that there is no legacy of strict legal postulates to limit the authors allows 
them more liberty in their approach to this interesting area of the law.

At the outset, the personal bent of the authors is evident in the very 
selection of their title. “Teacher Negotiations” is a concession to those 
who believe teachers should not be affiliated with the general labor move
ment. This is a concession to which the authors are entitled, but it does 
mar their handiwork by depriving it of universality. They have selected 
the soft term “teacher negotiations” instead of the hard term “collective 
bargaining.” Their point of view has led them to concentrate on the 
differences between public and private employers, rather than the virtual 
identity of the aims of the employees.

Although the book states that these terms share a common meaning, 
there is a subtle difference. The trade union word for the process is 
“collective bargaining.” The American Federation of Teachers (AFT), 
which is affiliated with AFL-CIO, patterns its negotiations upon the ex
ample and precedent of labor, and speaks of collective bargaining. The 
rival organization, the National Education Association (NEA), looks 
upon its collective bargaining as negotiations that follow the labor ex
perience with differences based upon the distinction between private and 
public employers. AFT might emphasize that the problems of teachers 
and other workers are basically the same; NEA, though not disagreeing 
widely, would stress that the school board is a different kind of boss.

The authors insist that teachers must have the untrammeled right to 
select and join the organization which will be their bargaining agent and 
that both the teachers and the school board must have the capacity to 
engage in collective bargaining to the same extent as in private employ
ment. The first proposition is now generally accepted, particularly after 
McLaughlin v. Tilendis1 which held that the right of a teacher to en
gage in union activity is guaranteed by the first amendment.

1 398 F.2d 287 (7th Cir. 1968).
2 The first real breakthrough came in 1966 when an Illinois court ruled that the Chi

cago Board of Education could bargain with the Chicago Teachers Union. Chicago Div. 
of Ill. Educ. Ass’n v. Board of Educ., 76 Ill. App. 456, 222 N.E.2d 243 (1966).

The idea that school boards are authorized to bargain collectively with 
unions of teachers has met greater resistance.2 Some boards of educa
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tion still deny that they have this power, in the absence of an express 
statutory grant. Others offer a weak “contract” stating only that the 
board and the teachers’ organization will have occasional opportunity for 
discussion, with the underlying premise that the board is in charge.

The argument that a school board has power to bargain has advanced 
through two limited theories: (a) the board has inherent or implied 
power, but does not have a legal duty; and (b) the duty of the board to 
bargain may be imposed by statute.3 The next logical step would be to 
hold that the board has an inherent duty to bargain that stems from the 
union’s right to bargain.4 5 If this step is taken, no statute is needed to 
force the board to the bargaining table. The argument that such an in
herent duty exists can be advanced with some force. If the teachers have 
a right to choose and join organizations, and if these organizations, in 
turn, have the power and right to bargain, then school boards ought to 
have a correlative duty. We are still experiencing a civil rights revolu
tion based on the discovery that equal rights are meaningless if no one 
has a duty to recognize them. The greatest single step toward labor 
peace in the schools will be taken when the courts recognize this right
duty relationship.

3 Stare statutes that place some duty to bargain on school boards have been enacted 
in several jurisdictions. See, e.g., Alaska Stat. § 14.20.550 (Supp. 1970); Conn. Gen. 
Sr\t. Rev. J 10-153d (Supp. 1965); Me. Rev. Stat. Ann. tit. 26, § 965 (Supp. 1970); 
Mo. Ann. Code art. 77, § 160(h) (Supp. 1969) ; Mich. Comp. Laws Ann. § 423.215 (1967); 
Minn. Si vr. Ann. § 125.23 (Supp. 1970); N.Y. Civ. Sf.rv. Law § 204(2) (McKinney Supp. 
1970); N.D. Cent. Cone § 15 38.1-12 (Supp. 1969) ; R.I. Gen. Laws Ann. § 28-9.3-5; Wash. 
Rev. Code .Ann. § 28.72.030 (Supp. 1969).

• An Executive order has established a limited duty’ to bargain within the federal serv
ice. Exec. Order No. 11.491, 3 C.F.R. 451 (1970), 5 U.S.C. § 7301 (Supp. V, 1970).

5 71 I R.R.M. 2898 (S.D. Ind. 1969), preliminary injunction stayed pending appeal, 
72 L.R R.M. 2071 (7th Cir. 1969).

fi NT RB v. Jones & Laughlin Steel Corp.. 301 U.S. 1 (1937).

A move in this direction was taken in 1969 by a federal district court 
in Indianapolis Education Association v. Lewallen? holding that public 
employees have a federally protected constitutional right to negotiate 
“with their employers on an equal basis with respect to their economic 
and professional interest.” As the authors suggest, the ramifications of 
this position are of such magnitude that they cannot be overestimated.

However, the constitutional argument advanced in Lewallen is not 
unique to that case. Its legal lineage may be traced both through Mc
Laughlin and through the ethically rooted rationale that an employee’s 
fundamental right to organize (such right existing independent of stat
ute or even the constitution itself6) cannot be nurtured in a vacuum. The 
right to organize and bargain must wither if not recognized by the em
ployer. The teachers’ right to engage in collective action creates an ethi
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cal demand upon the board to give value and meaning to that right.7 The 
ethical argument is advanced somewhat by the fact that the lack-of- 
power issue is raised most often by boards which would be unwilling to 
use the power if they were shown to possess it. The lack of duty becomes 
the lack of right, and lack of authority becomes the basis for the asser
tion of arbitrary power. Moreover, boards willing to bargain are not 
likely to question their power but find justification in their discretion to 
select the means best suited for discharging their obligations. The right 
of one party to exercise a relationship cannot depend upon the whim of 
the other.

7 See, e.g., Dotson, A General Theory of Public Employment, 16 Pub. Ad. Rev. 197 
(1956).

8 D. Wollett & R. Chanin, The Law and Practice of Teacher Negotiations iii 
(1970).

* A.B., 1929, Calvin College; Ph.B., 1930, J.D., 1931, University of Chicago. Member 
of Illinois Bar. General Counsel for American Federation of Teachers. Attorney for 
Chicago Teachers Union.

This book approaches the subject of the duty of the public employer 
to bargain with considerable caution. Time will tell whether this hesi
tancy is justified. This reviewer believes that through increased discus
sion more light will be shed on this question.

The text is not overladen with footnotes and thus escapes the label of 
pedantry. The footnotes that are included usually cite important court 
decisions that dramatize the subject. Each chapter is followed by a series 
of “exhibits.”

While it discusses legal subjects, often with depth and clarity, the 
book’s greatest use will not be as a treatise on law, but as a form book 
and manual of practice and procedure. The foreword states that the 
purpose of the book is “to provide a practical guide for teachers and 
teacher organizations who must meet, confer, negotiate, and bargain with 
school boards on a day-to-day basis .... This is a how-to-do-it book, and 
we have attempted to set forth one by one the steps that are in
volved . ...” 8 It is this reviewer’s judgment that the volume does satisfy 
this purpose. The chapters on how to bargain are firm and forthright; 
the advice is sound, and can be adapted to the local situation. Despite its 
shortcomings, the book should be utilized by teacher organization lead
ers, school board members, administrators, and school attorneys.

John Ligtenberg*


