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The purpose of this article is to stimulate consideration of potential changes in exist
ing approaches to the funding of social programs. The details of any proposal are not as 
crucial as the underlying conceptual framework.

While certain components of this proposal could be implemented without substantially 
altering existing methods, the general impact of other components on funding mechan
isms and administrative techniques will have to be analyzed. For example, 1) substantial 
alterations, such as the creation of the linkage system, require special attention to the 
impact of such changes upon the overall fiscal operations of the Treasury by the federal 
government as well as the effect upon the substantive programs that would be funded 
in this manner; 2) the Poor People’s Bond must be analyzed from the point of view of 
how it might influence other mechanisms for raising revenue; and 3) the judibank con
cept must be scrutinized as to its impact on the proper role and the administrative 
makeup of the court system.

1 1015 1

Here is no water but only rock
Rock and no water and the sandy road 
The road winding above among the mountains 
Which are mountains of rock without water 
If there were water we should stop and drink 
Amongst the water one cannot stop or think 
Sweat is dry and feet are in the sand 
If there were only water amongst the rock ... J
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At first glance, T. S. Eliot's wasteland imagery may appear totally 
unrelated to a discussion of the fiscal operations of the federal govern
ment as they affect the poor and near-poor. Yet, in many respects, the 
government’s reluctance to employ innovative techniques in financing 
high priority social programs has resulted in a veritable wasteland in 
which bankrupt fiscal operations and program funding devices have 
failed to tap numerous sources of public and private funds that could 
be utilized to stimulate and initiate the economic development of low- 
income communities. Despite protestations to the contrary, there is 
much more “water amongst the rock” than one would imagine. In fact, 
a cautious estimate would place the total amount of unutilized funds in 
the five-to-10 billion dollar range.2

It is recognized that before most of the plan can be adopted, congressional action will 
be required. Through the hearing process, a variety of experts would address them
selves to the questions posed by new schemes for maximizing the benefits derived from 
public moneys. Moreover, the effect of the proposal on the overall economy should 
be explored from two viewpoints. First, each proposal should be examined as a discrete 
entity within the existing fiscal and monetary system. Second, all the proposals should 
be viewed as interlocking—as part of a program to restructure the mechanisms by which 
the nation’s financial and credit resources are allocated in order to make them less 
wasteful and more responsive to the needs of the disadvantaged.

Although programs for the poor are the exclusive focus of this article, the proposal 
with minor modifications could be used for other purposes, including providing reve
nues for cities. Finally, only the broad parameters of programs are discussed. A great 
deal of specific work and detailed study would be required before the components 
could be implemented.

1 T.S. Eliot, The Waste Land, in The Waste Land and Other Poems, 27, 42 (1962).
2 See Appendix I, infra.

It is the purpose of this article to construct a series of models for 
fiscal management which, without significant supplemental congres
sional appropriations, can be used to generate billions of dollars both for 
new programs and for existing financially handicapped programs aiding 
the socially and economically disadvantaged. More specifically, the 
article proposes a National Linkage System to facilitate the secondary 
programmatic use of idle federal, state, and local government funds; a 
Poor People’s Bond and a National Lottery for the Poor to raise reve
nues to finance programs that otherwise might not be funded; a “judi- 
bank” concept by which federal and state courts will participate actively 
in promoting economic justice; and a Federal Bonding and Linkage In
surance Corporation to coordinate these various programs. Although 
these models have been designed to assist financially hard-pressed pov
erty programs, they can easily be applied to further other public interest 
goals, including city refinancing, rural development, and environmental 
protection. State and local governments also may wish to adopt and 
utilize these models.
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Under the proposed National Linkage System, the depositing of all 
federal funds would be “linked’’ to, or conditioned upon, a bank’s par
ticipation in programs designed to assist minority enterprises, consumer 
borrowing and education, ghetto redevelopment, and other high pri
ority domestic programs. The placement of public moneys in banks no 
longer would be determined solely by partisan politics and geographic 
considerations.3 Through tax and other incentives, state and local gov
ernments, private citizens, corporations, labor unions, foundations, and 
educational institutions would be encouraged to deposit their funds in 
linkage banks.

3 For a discussion of some present factors governing the depositing of public funds, 
see notes 16-17 infra and accompanying text.

The Poor People’s Bond would be a special purpose U.S. Savings 
Bond with the proceeds earmarked for specific social welfare programs 
including the establishment of low-income credit unions and the 
strengthening of legal services for the poor. By providing a yield and 
a maturity period competitive with comparable instruments in the capi
tal markets, these bonds would appeal to those wishing to assist the poor 
while at the same time making a sound and fruitful financial investment. 
These bonds would be issued and guaranteed by a newly created Fed
eral Bonding and Linkage Insurance Corporation (FBLIC).

The National Lottery for the Poor takes a pragmatic approach toward 
existing gambling practices and realities. It would be administered by 
the FBLIC with a possible mechanism for conversion of tickets into 
shares of FBLIC if the latter is set up as a profitmaking corporation. 
The proceeds from the lottery would be reserved for programs admin
istered by the linkage banks.

Annually, federal, state, and local courts act as trustees for millions 
of dollars in escrow and registry funds. Under the judibank concept, 
these moneys would be deposited in linkage banks. In those inner-city 
communities not serviced by a bank or its branch, courts would estab
lish mechanisms by which these funds could be made available for resi
dents of the community. As a result, the traditional role of the courts 
as guardian of the laws would be expanded to include a more direct 
promotion of economic and social justice.

The Federal Bonding and Linkage Insurance Corporation (FBLIC) 
would act as both catalyst and coordinator in developing and adminis
tering a comprehensive program for government agencies and depart
ments, banks, credit unions, and community action organizations in
volved in the National Linkage System. Likewise, FBLIC would over
see the Poor People’s Bond Program and the National Lottery for the 
Poor. In fulfilling its mandate to create a cohesive nationwide network 
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of public and private participation in the linkage system, FBLIC would 
conduct ongoing research and development programs to identify other 
methods for funding social projects. As a mixed ownership corporation, 
FBLIC would be capitalized by government funds, lottery tickets, and 
possibly by proceeds from the sale of common stock. Its leadership 
would be drawn from a broad spectrum of public and private life, and 
would include experts in various fields such as banking, economics, and 
public finance.

NATIONAL LINKAGE SYSTEM

A pressing need exists to make use of the tremendous financial re
sources of this country in a manner responsive to the urgent needs of 
the poor. It has been amply documented that many existing federal 
programs springing from the government’s commitment to aid the 
socially and economically disadvantaged4 are severely handicapped by 
a shortage of funds.5 The eventual solution to mounting domestic 
crises and social problems will require a reordering of national priorities 

4 The congressional response to the declaration of the War on Poverty was the Eco
nomic Opportunity Act of 1964. 42 U.S.C. 2701-2981 (1964), as amended, 42 U.S.C.

2701-2994 (Supp. V, 1970). In its findings and declaration of purpose, Congress 
stated that:

Although the economic well-being and prosperity of the United States have 
progressed to a level surpassing any achieved in world history, and although 
these benefits are widely shared throughout the Nation, poverty continues 
to be the lot of a substantial number of people. The United States can 
achieve its full economic and social potential as a nation only if every in
dividual has the opportunity to contribute to the full extent of his capabili
ties and to participate in the workings of our society. It is, therefore, the 
policy of the United States to eliminate the paradox of poverty in the midst 
of plenty in this Nation by opening to everyone the opportunity for educa
tion and training, the opportunity to work, and the opportunity to live in 
decency and dignity. It is the purpose of this chapter to strengthen, supple
ment, and coordinate efforts in furtherance of that policy.

42 U.S.C. § 2701 (1964), as amended, (Supp. V, 1970).
5 See Ford Foundation, The Impact of Linked-Deposit Programs for Allocating 

Public Funds S-2 (1968) [hereinafter cited as Ford Foundation]. The Ford Founda
tion noted that “[djctailed analysis of 86 federal programs involving financial inputs 
from private sources indicates that many do need the kinds of assistance which banks 
might be stimulated to provide by an effective linked-deposit program . . . .” Id. At 
least 44 of these federal programs were handicapped by shortages of capital inputs to 
the extent that more private participation was required to attain the levels of assistance 
officially authorized or desired. Six general areas of public programming were found 
to be hindered by insufficient capital. 1'hese areas were commerce and small business; 
housing; public facilities, including water, education, health, transportation, and recrea
tion facilities; agriculture and rural credit; educational loans; and employment. Id. at 
11-29-99. The linked-deposit program would respond to these program-funding crises 
in the future as well as at the present time. The linked-deposit proposal assumes that 
these problems facing the poor will not be alleviated in the next several years and that 
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and massive new federal funding,6 supplemented by increased spending 
by state and local governments.7 However, on the federal level, recent 
performance seems to indicate a hesitancy to initiate either a radical 
increase in federal spending8 or higher taxes,9 thereby precluding any 
substantial funding increases for domestic poverty programs.10

if the current population trend continues unabated, there will still remain a significant 
percentage of our society forced to live in substandard housing, decaying neighbor
hoods, and on an income below the subsistence level.

6 This is not to suggest that the expenditure of federal moneys will single-handedly 
solve the problems of our nation’s poor and the cities. Urban utopia will not be achieved 
bv merely providing billions of additional federal dollars for the cities. See Buchanan, 
Public Goods and Public Bads, in Financing the Metropolis: Public Policy in Urban 
Economies 51, 53 (J. Crecine ed. 1970).

7 Various proposals have been made for methods of cooperative funding and revenue 
sharing between the federal, state, and local governments. See Subcomm, on Fiscal 
Policy, Joint Economic Comm., 90th Cong., 1st Sess., Revenue Sharing and its Al
ternatives: What Future for Fiscal Federalism (Joint Comm. Print 1967); W. 
Heller, New Dimensions of Political Economy 144-72 (1966); The President’s Message 
to the Congress Proposing a Program for the Sharing of Federal Revenues with the 
States, 115 Cong. Rec. 9958-59 (daily ed. Aug. 13, 1969); Goodell, Revenue Sharing: 
A Comparison of Recent Proposals, 58 Geo. L. J. 821 (1970).

8 “The dedication of this Administration to expenditure control has been demonstrated 
by the $7.5 billion of reductions we have already made this year. We will continue our 
vigorous efforts to contain Federal spending.” The Budget Message of the President, 
U.S. Bureau of the Budget, The Budget of the United States Government: Fiscal 
Year 1971, at 7, 14 (1970).

9 For fiscal year 1971, the Nixon Administration projected a $1.2 billion decrease in 
individual income taxes and a $2 billion cut in corporation taxes to accompany the ex
piration of the income tax surcharge on June 30, 1970 and various tax reductions in the 
Tax Reform Act of 1969. Id. at 12.

loIf recent past performance is any indication of future action, there is no immediate 
prospect for massive increases in federal spending for social welfare programs. For ex
ample, the Office of Economic Opportunity appropriation for 1970 is estimated to be 
83,154,000 less than that of the previous year. U.S. Bureau of the Budget, The Budget 
of the United States Government: Fiscal Year 1971, Appendix, at 96 (1970).

11 The National Linkage System is based upon the “linked deposit” concept. Gen- 
erallv, “‘linked deposits’ can be defined as deposits of public funds in private financial 
institutions which arc linked to, or conditioned on, some lending or investment action 
to be taken bv the institution at the behest of the public depositor, or to reward the 
institution for desirable lending policies already undertaken.” Ford Foundation 1-1. The 
National Linkage System proposal also provides for the participation of private funds. 
See notes 125-149 infra and accompanving text.

12 See Appendix I, infra.

In light of these factors, the National Linkage System proposal seeks 
to reform radically one of the methods by which we allocate our na
tional resources. As a linked-deposit program,11 the System would use 
idle public funds such as government deposits and agency accounts12 
as an incentive for banks and credit unions to participate in certain pub
licly approved government and private programs requiring financial 
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inputs. This new system is “a tool for stimulating certain desirable pro
grams which the public wishes to foster without increasing direct public 
financial involvement.” 13 By establishing criteria that commercial banks 
and lending institutions must satisfy in order to receive federal or 
federally affiliated deposits, the federal government can have a signifi
cant impact upon the lending practices of financial institutions.

13 Ford Foundation 1-1.
14 Most of our private capital resources are allocated through private financial 

institutions—commercial banks, savings banks, savings and loan associations, 
insurance companies, pension funds, and credit unions. The collective, 
day-by-day investment decisions of these institutions exert tremendous influ
ence on the shape and pattern of our country. For example, financial insti
tutions supplied a net sum of over $68 billion in new capital during 1967. At 
the end of the year the total assets of the above-mentioned financial insti
tutions exceeded $900 billion. Financial institutions obviously have the com
bined financial power to make a significant impact upon urban problems.

Hearings on Financial Institutions and the Urban Crisis Before the Subconmt. on Fi
nancial Institutions of the Senate Comm. on Banking and Currency, 90th Cong., 2d 
Sess. 1-2 (1968) (Statement of Senator William Proxmire) [hereinafter cited as 1968 
Hearings}. Senator Proxmire has advocated that as a social incentive, federal funds be 
placed in “those institutions that have some kind of a comprehensive and significant 
program of committing funds to inner-core areas where they are needed.” Id at 10.

15 In his testimony before the Senate Subcommittee on Financial Institutions, Senator 
Walter F. Mondale criticized present Treasury policies:

Mr. Chairman, I don’t know if this committee or any committee has ever 
really reviewed the management of federally owned funds resting in private 
lending institutions, banks, savings and loan associations, and elsewhere, but 
I am confident that such a survey would show that billions and billions of 
dollars of Federal money is resting often in the form of idle Treasurer’s 
cash and being invested in turn by these private lending agencies for their

There are two fundamental principles underlying the National Link
age System proposal. The first principle is the realization that financial 
institutions, with proper inducements, have the capacity to free millions 
of dollars in credit for low-income consumers, minority business enter
prises, and community service and development organizations.14 The 
second is the viewpoint that banks and other institutions should rede
fine and expand their fundamental operating concepts and practices 
vis-a-vis critically needed social services. The linkage program seeks to 
provide an organized, systematic vehicle for achieving maximum utili
zation of public and private financial resources in a manner that is 
simultaneously consistent with sound fiscal and banking practices and 
responsive to the needs of the nation’s poor.

An inherent assumption in the linkage system is the failure of the 
federal government to maximize its opportunity for initiating substan
tial, full-scale social and economic changes through the allocation of 
public funds for secondary uses.15 * Traditionally, the deposit of federal 
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funds in commercial banks has been governed by several different con
siderations, including politics,16 safety,17 and cost.18 The National Link
age System represents a departure from these established criteria19 in 
order to accommodate and effectuate the program’s basic goal of making 
public funds available for special programs until they are needed for 
their primary purpose.20 The well-established approach of fiscal man
agement would be supplanted by a concept of programmatic fiscal 
management. The linkage proposal provides for the participation of 
both national and state-chartered banks and credit unions. Moneys 
would be deposited only in institutions meeting the following criteria: 
fl) at least a 40 percent loan-to-deposit ratio, thereby indicating a 
proven commitment to lending as an investment alternative; and (2) a 
past record of servicing the credit needs of minority business enterprises 
and low-income consumers, or a present commitment that future lend
ing programs will service these commercial and consumer credit needs.21

own benefit and with no strings attached. This is money lost to the Fed
eral Government and it is lost to the public at large.

Id. at 6.
10 In his testimony before the Senate Subcommittee on Financial Institutions, Adlai 

Stevenson’s description of Illinois’ experiences in the deposit of public funds are 
strikingly similar to those on the federal level. Mr. Stevenson characterized the old 
patronage system in allocating public funds “as a means of rewarding one’s friends and 
punishing one’s foes.” Id. at 209. (Statement of Adlai Stevenson III, Illinois State 
Treasurer).

See 31 U.S.C. § 771 (Supp. V, 1970); 31 C.F.R. 202.6-.8 (1970).
18 See notes 40-41 infra and accompanying text.
19 Ford Foundation 1-2.
20 This primary function includes reimbursement or advances to government con

tractors, funding of state grant-in-aid programs, public assistance payments, satisfaction 
of government obligations, or transferral of funds into the Treasury.

21 The Urban Coalition has suggested that any bank performing the following activi
ties in relation to inner city populations should receive federal deposits:

(a) Critical commercial and residential development loans, including 
small business loans.

(b) Substantial contributions to inner city development funds.
(c) Consumer loans, investment in consumer educational programs re

lated to the extension of credit.
(d) Loans to or deposits in low-income credit unions, cooperative and 

buying clubs and organizations performing community services, such as 
hospitals, schools, day care centers, old age homes, etc.

Memorandum from the Urban Coalition to David Kennedy, Secretary of the Treasury, 
Dec. 5, 1969 (copy on file at Geo. L.J.).

Once public funds have been deposited, a substantial portion of the 
moneys would be used for marginal and high-risk loans to minority 
entrepreneurs, community development projects, low-income con
sumers, and other groups not otherwise able to obtain such financial 
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assistance. Like present federally guaranteed mortgage loans,22 all link
age-connected loans would be subject to a maximum statutory interest 
rate assuring linkage banks and credit unions a reasonable profit margin 
while not being unduly prohibitive or oppressive for borrowers.

22 12 U.S.C. § 1703(b) (Supp. V, 1970).
23 See notes 404-431 infra and accompanying text.
24 The present maximum amount for FDIC deposit insurance is $20,000. 12 U.S.C. 

§ 1821(a) (Supp. V, 1970).
25 See notes 113-114 infra and accompanying text.

Seventy-five percent of total federal funds available for deposit in 
commercial banks would be divided equally among qualifying linkage 
banks and credit unions. The remainder would be allocated among 
those participating banks and credit unions that establish programs well 
beyond the minimum linkage criteria. For example, additional public 
deposits would be made for loan-to-deposit ratios in excess of the mini
mum 40 percent level. The actual incentive award formula would de
pend upon the amount of federal funds available and the number of 
eligible institutions. These supplemental public deposits would be gov
erned by the same guidelines controlling the initial deposits of public 
funds.

The National Linkage System would be administered by a newly 
created Federal Bonding and Linkage Insurance Corporation.23 FBLIC 
would promulgate rules and regulations for implementing linkage cri
teria and for governing the conduct of the system. In order to ensure 
that participating institutions are in compliance with these guidelines, 
FBLIC would also be responsible for monitoring and evaluating the 
lending programs of participating linkage institutions. Since all linkage- 
affiliated loans have a more than average risk factor, linkage banks and 
credit unions must be equipped to provide competent management 
skills and counseling services. FBLIC would be prepared to provide 
technical assistance to these banks and credit unions, as well as partici
pating institutions that will be unfamiliar with this type of lending 
program.

FBLIC would be authorized to insure all linkage deposits in excess of 
the maximum statutory coverage provided by the Federal Deposit In
surance Corporation.24 This insurance protection would assist many 
minority linkage banks in attracting sorely needed additional deposits.25 
Finally, FBLIC would conduct continuous research and development 
projects aimed at improving the National Linkage System.

Sources of Funds

On the federal level, there exist numerous federal or federally affili
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ated moneys which, until they are expended for their primary appro
priated or earmarked purposes, with proper congressional authorization 
could be utilized in a secondary capacity. In 1968 alone, over $5 billion 
in federally owned funds was held by private lending institutions.26 
State and local governments also possess large quantities of funds that 
potentially are available for linked deposit programs. As of December 
31. 1969, combined state and local government time and demand de
posits in commercial banks totalled $30,779,000,000.27 Finally, the 
argest single potential source of available funds might be the idle capi

tal of corporations, foundations, insurance companies, labor unions, 
religious organizations, and educational institutions. For example, by 
mid-1970 all United States corporations combined had net working 
capital totaling $215.1 billion,28 while life insurance companies had total 
assets approaching $200 billion.29 Each of these three types of funds— 
federal, state and local, and private—will be analyzed from the view
point of the amount and nature of funds, their availability for partici
pation in the National Linkage System, and the problems involved in 
freeing these funds for linked-deposit programs. Particular emphasis 
will be placed upon federal sources because of the more extensive in
formation available on the nature and amount of these funds.

26 1968 Hearings 10.
27 Federal Reserve Board, Federal Reserve Bulletin A25 (Oct. 1970).
28 Id. at A49.
™ Id. at A38.
30 Interview with Mr. Sid Cox, Assistant Fiscal Assistant Secretary of Treasury, Oct. 

27, 1970.

FEDERAL FUNDS

The availability of federal funds depends upon several factors: (1) 
the nature of the account; (2) the size of the agency or department; (3) 
the average daily, weekly, and monthly needs of the agency or other 
recipient; (4) demands placed upon the account; (5) the location and 
geographic dissemination of the account (does the agency operate on a 
central, regional, or local system level?); and (6) the contractual or 
legal limitations placed upon grant-in-aid programs and agency accounts.

U.S. TREASURY ACCOUNTS

In keeping with what the Treasury considers sound fiscal practices, 
a concerted effort has been made in the last five years to lessen the 
amount of federal funds held outside of the Treasury.30 Therefore, it 
should be noted that in all probability the Treasury Department would 
resist attempts to make the Treasury programmatic by increasing the 
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level of funds maintained in commercial banks outside of the Treasury. 
This contention is supported by correspondence between Treasury and 
the Urban Coalition. In December 1969 the Urban Coalition suggested 
that Treasury funds be placed in financial institutions in order to pro
vide inner-city residents with legitimate, reasonably priced, and readily 
accessible sources of credit for essential purchases.31 In its response, the 
Treasury Department’s Fiscal Service rejected this idea because it “super
impose [d] on an existing depositary system with fixed objectives a set 
of unrelated goals that tend to distort and confuse the basic operations 
of the system.” 32 Despite Treasury’s objections that a proposal like 
the National Linkage System would jeopardize the business-like basis 
of handling Government banking business, there are linkage propon
ents, including 15 Congressmen on the House Banking and Currency 
Committee of the 91st Congress, who feel that the Treasury should be 
“required to deposit a substantial portion of its funds in those banks 
whose loan policies are oriented toward public interest projects, such 
as low and moderate income housing, small business, depressed area 
assistance, student loans, [and] local government financing.” 33

31 Letter from John W. Gardner, John Douglas, and Nicholas D. Katzenbach to 
David M. Kennedy, Secretary of Treasury, Dec. 5, 1969 (copy on file at Geo. L.J.).

32 Letter from John K. Carlock, Fiscal Assistant Secretary of Treasury, to the Urban 
Coalition, Dec. 22, 1969, at 2 (copy on file at Geo. L.J.). In his letter, Mr. Carlock 
identified the primary objectives of the federal government’s depositary system as “the 
(1) efficient handling of Government financial transactions, and (2) minimization of 
the impact on money markets of the irregular flow of Government receipts and ex
penditures . . . .” Id. at 1.

33 House Banking and Currency Committee, News Release, Nov. 19, 1970, at 2; see 
Washington Post, Nov. 20, 1970, § D, at 7, col. 2. But see Walker, Tax and Loan Ac
counts Should not be Altered for Social Need, American Banker, Dec. 2, 1970, at 4, col. 3.

34 See Federal Reserve Bank of New York, The Treasury's Deposit Balances and the 
Banking System, Monthly Review, Apr. 1958, at 51-56.

Just as individuals and businesses must maintain a cash operating bal
ance, the Treasury also must do so in order to ensure that it can pay the 
government’s bills as they are presented. This balance is the result of 
irregular flow of funds into and out of the Treasury. While large in 
the aggregate, this balance is proportionally no larger than that main
tained by other enterprises.34 It is the responsibility of the Secretary of 
the Treasury to maintain this balance in the most economical way con
sistent with the overall financial objectives of the United States. Since 
these deposits often do not earn interest, no enterprise has an incentive 
to maintain a bigger operating balance than necessary in its circum
stances. Therefore, every well-run enterprise maintains its cash operat
ing balance at the lowest practical level. The federal government is no 
exception in this regard, since its fixed policy is to maintain a cash op
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erating balance no larger than required by prevailing circumstances.35 
W hile the Treasury parallels business by keeping the bulk of the Gov
ernment’s operating balance3*3 in commercial bank demand deposits, its 
motivation stems from more than safety and convenience—it springs from 
the Secretary’s responsibility for maintaining financial management ap
propriate for promoting “the welfare of the entire economic system.” 37 
It is not unreasonable to include the poor within this responsibility, since 
thev have a profound effect on the welfare of the economic system.

35 In keeping with what the Treasury considers sound fiscal policy, a concerted effort 
has been made since 1965 to decrease the amount of federal funds held outside the 
Treasury. Cox Interview’, supra note 30.

36 While the Treasury cash operating balance appears large to some as an isolated 
figure, it is quite small in its relationship to the large money expenditures of the Gov
ernment. The federal government’s cash operating balance in 1963 averaged 62 percent 
of average monthly expenditures. This ratio favorably compares with the ratio for 
manufacturing corporations, and it is much less than the cash to expenditure ratio of 
local and state governments. Treasury Dept, Report on Treasury Tax and Loan 
Accounts and Related Matters 3 (1964).

37 Id. at 3-4.
38 26 U.S.C. § 7808 (1964). Regulations governing deposits of federal taxes with banks 

are outlined in 31 C.F.R. §§ 214.1-.7 (1970).
39 Basically, two benefits are derived from these deposits: (1) by investing any su

stained, average residual balance of these funds, a bank may be able to enhance its 
earnings; and (2) with increased deposits and the resulting earnings derived from 
investing a portion of the balance of these deposits, a bank has more loanable funds, 
which, in turn, generate additional income.

40 A 1960 Treasury Department study found that “in the majority of banks the ex
penses exceed the earnings.” Treasury Dep’t, Report on Treasury Tax and Loan 
Accounts, Services Rendered by Banks for the Federal Government and Other Re

Convenience Accounts. Certain accounts are maintained by the
Treasury Department in banks throughout the country as a convenient 
point for the collection of federal revenues. Without charge, these 
banks perform administrative services for the Government such as 
receiving customs collections and serving as collection stations and 
processing points for tax payments.38 A primary purpose for using 
banks as collection agents for these taxes, including personal income, 
estate and gift, and alcohol and tobacco taxes, is to expedite the actual 
transferral of these funds to the Treasury. Since these accounts are 
used as conduits for transferring funds to Federal Reserve Banks, the 
balances are kept as close to zero as possible. In return for these free 
administrative services, the Government maintains time deposits in each 
bank.39 It should be noted that the banking community recently has 
come to feel that this government business is more effort than it is 
worth,40 although critics charge that these accounts are nothing more 
than a subsidy for the banking industry.41
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Tax and Loan Accounts. When the Government’s financial
operations increased sharply as a result of World War I, a system was 
developed under which important objectives of financial policy were 
achieved by allowing most of the Treasury’s cash operating balance to 
remain in demand deposits located in commercial banks throughout the 
country until needed. These demand deposits are now called Tax and 
Loan Accounts. Each of the 12 Treasury Secretaries since the system 
was begun in 1917 has continued to use this mechanism as the one best 
designed to carry out his responsibilities for handling the cash operating 
balance economically and flexibly without disturbing and distorting the 
orderly flow of credit through the banking system and money market. 
Of the over 14,000 banks in existence, 12,000 maintain tax and loan 
accounts for the federal government.41 42 Deposits into tax and loan ac
counts occur in the normal course of business under a uniform procedure 
through which bank customers deposit funds for the purchase of gov
ernment securities.43 In addition, both the quarterly tax payments and 
withholding taxes deposited by businesses are credited to tax and loan 
accounts. Through the Federal Reserve System, the Treasury Depart
ment daily draws down these accounts by varying percentages, depend
ing on the class of bank, in an attempt to keep the residue at a low level. 
The working cash of the Treasury is held in accounts with the Federal 
Reserve Banks and branches. Although part of the balances in these 
Federal Reserve accounts is generated through various receipts deposited 
directly, the greater portion comes from “calling” (transferring) funds 
from tax and loan accounts. These tax and loan accounts provide an 
element of potential profit for a bank to the extent that it can employ 

lated Matters 3 (1960). See also Treasury Dep’t, Treasury Comments Concerning 
a Report of the Comptroller General of the United States to the United States 
Congress, dated May 1962, Relating to a Study Made by the Treasury of Tax and 
Loan Accounts, Services Rendered by Banks for the Federal Government, and Other 
Related Matters (1962).

41 See Karr, Subsidy, Regulation and Uncle Sugar, Wall Street Journal, Oct. 12, 
1970, at 12, col. 3. See also, Report of the Comptroller General of the United 
States to the Congress of the United States Relating to a Study Made by the 
Treasury of Tax and Loan Accounts, Services Rendered by Banks for the Federal 
Government and Other Related Matters (1962).

42 The banks which maintain tax and loan accounts are divided for administrative 
purposes into three groups. The greatest number are in Group A, which is made up 
of the smaller banks, those with tax and loan account balances of less than $200,000. 
The banks in Group B are those with tax and loan account balances of $200,000 or 
more (except those large banks which make up Group C). Group C banks are those 
with total deposits from all of their depositors of $500 million or more. See 31 C.F.R.

203.1-.9 (1970). See also Staff or' House Comm, on Banking and Currency, 91st 
Cong., 2d Sess., Tax and Loan Accounts of Commercial Banks (Comm. Print 1970).

43 Report on Treasury Tax and Loan Accounts, supra note 36, at 7.
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the funds productively until they are called out by the Treasury. On 
the whole, the tax and loan account system allows the Treasury to 
maintain funds in banks located in the communities from which the 
funds are generated until these moneys can be withdrawn smoothly as 
the Treasury needs them.44 As of October 1970, there was $6,929,000,- 
000 in Treasury tax and loan accounts in all commercial banks.45

44 Treasury Comments, supra note 40, at 1.
45 Federal Reserve Board, supra note 27, at A40.
4G See note 42 supra and accompanying text.
47 Treasury has rejected this proposal on several grounds: (1) the administrative 

problems would be difficult to overcome; (2) since the Treasury attempts to minimize 
the residue in these accounts, any movement to allow these bank accounts to build up 
would necessitate obtaining money from other sources, probably from additional bor
rowing, and borrowing is not favored during an inflationary period; (3) this type of 
"back-door financing” for social purposes would set an unfortunate precedent that 
would make Treasury vulnerable to similar requests in connection with any number of 
future causes. Memorandum of Donald R. .Murdoch, Special Assistant to Presidential 
\dvisor Donald Rumsfeld, March 27, 1970 (copy on file at Geo. L.J.); see Letter from 

John K. Carlock, supra note 32.
48 “Public Money includes, without being limited to, revenue and funds of the United 

States, and any funds the deposit of which is subject to the control or regulation of 
the United States or any of its officers, agents, or employees.” 31 C.F.R. § 202.1 (1970).

49 Memorandum from Sid Cox, Assistant Fiscal Assistant Secretary of Treasury, to 
Gary Baden, Dcp’t of Commerce, Feb. 2, 1970 (copy on file at Gf.o. L.J.).

In terms of the National Linkage System, these funds would be de
iosited only in those banks participating in the program. Alternatively, 
inkage banks might be given a separate tax and loan account classifi

cation,4'' thereby allowing the Treasury to draw against these accounts 
in such a way as to leave more money at the disposal of the linkage bank 
for its social welfare lending programs.47 To some extent, the same 
scheme could be developed for convenience accounts. However, for an 
account to be convenient, it must be located in a certain area. There
fore, it may be necessary to use some banks for convenience accounts 
even if they do not participate in the linkage program.

NON-U.S. TREASURY ACCOUNTS

In addition to funds maintained in the Treasury, other federal moneys 
are deposited in non-U.S. Treasury accounts of various agencies and 
departments. Basically, public moneys are either actual funds of the 
United States or those funds which are subject to the control of the 
United States48 such as direct advances to government contractors. 
Presently, at least 22 U.S. Government agencies and departments are 
authorized to maintain checking accounts in excess of $100,000 outside 
of the Treasury.49 Although the authorized maximum balance for the 
accounts of all agencies and departments approaches one billion dollars, 
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Treasury estimates for the actual average balance in all such accounts 
range from $50 to $500 million.50

50 Cox interview, supra note 30, at 29.
51 12 U5.C. §§ 391-92 (1964), as amended, id. § 392 (Supp. V, 1970).
52 31 U.S.C. § 478 (1964).
53 12 U.S.C. § 265 (1964); 31 C.F.R. § 202.2 (1970).
54 12 U.S.C. § 90 (1964).
55 31 C.F.R. 202.6, 203.8 (1970). This arrangement is effectuated by a two-step 

process: (1) the board of directors of the bank must pass a resolution to pledge col
lateral for any possible liability; (2) the bank and the government agency enter into a 
depository agreement. Some commentators believe that pledging requirements impose 
tedious compliance procedures upon banks. See Verbrugge & Haywood, Secured Public 
Deposits and the Interests of Banks, Public Agencies and Unsecured Depositors, 10 Q. 
Rev. of Econ. & Bus. 71, 72 (1970).

56 Federal court funds will be analyzed in the Judibank discussions. See notes 378- 
386 infra and accompanying text.

57 See notes 84-98 infra and accompanying text.
58 See notes 99-102 infra and accompanying text.
59 Only a few of the several non-Treasury agency accounts arc discussed in detail 

in this section. Other accounts authorized by statute are discussed below.
The Farmers’ Home Administration of the Department of Agriculture has congres

sional authorization to provide effective credit services for farmers. 7 U.S.C. § 1921

All Federal Reserve Banks may act as depositories and fiscal agents 
of the United States for public funds.51 Similarly, all Federal Reserve 
member banks are authorized depositories for federal funds.52 In addi
tion, all banks insured by the Federal Deposit Insurance Corporation 
and designated by the Secretary of the Treasury,53 as well as all national 
banks,54 may serve as depositories for public funds. Before a bank may 
act as a depository or fiscal agent, adequate collateral security in the 
form of certain prescribed obligations such as Government or Govern
ment-guaranteed obligations must be pledged in an amount equal to the 
maximum uninsured balance.55

Federal government agency non-Treasury accounts can be isolated 
into three distinct categories: (1) those provided for by statute, in
cluding accounts of the Post Office Department and the United States 
courts;56 (2) those in which public funds are advanced by the agency 
to an entity outside the federal government,57 and (3) nonappropriated 
funds accounts such as military organization funds.58 59 In some instances, 
agencies maintain more than one type of account. For example, the 
Tennessee Valley Authority is authorized by statute to have a checking 
account and, in addition, is authorized to make advances to private 
contractors from Treasury funds. Representative federal government 
department and agency accounts will be analyzed in terms of these three 
basic classifications.

Accounts Authorized by Statute.™ The Post Office Depart
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ment handles $20 million in daily receipts from all post offices.60 Post
masters are permitted to deposit these funds in certain authorized banks 
where these moneys remain for a certain period of time before being 
forwarded to the Treasury.61 According to the Post Office Depart
ment, the average amount of funds in its checking accounts totals $140 
million.62 The level at which these accounts are maintained and the 
frequency with which they are drawn down generally are subject to the 
size of the account and the needs of the post offices in a particular area. 
The availability of these funds for a National Linkage System has already 
been recognized by the Post Office Department in its experimental mi
nority deposit program.63

'1964); see 42 U.S.C. § 1471(2) (Supp. V, 1970) (lending operations). The Administra
tion is also authorized to maintain a separate bank account (7 U.S.C. § 1040 (1964)) and 
establish supervised bank accounts required by a deposit agreement entered into by the 
borrower, the bank, and the Government (7 C.F.R. 1803.1-.2 (1970)). Under the
Administration’s farm operating loan program, $275 million is annually allocated for 
these programs and would be available for the linkage system. Office of Management 
and Budget, The Budget of the United States Government: Fiscal Year 1972, at 
110 (1971). The total loan commitments of the Farmers’ Home Administration for 
fiscal year 1972 are estimated at $2.45 billion. Id.

The Bureau of Indian Affairs of the Department of the Interior is responsible for the 
supervision of all Indian affairs and the management of all matters concerned with 
Indian relations. 25 U.S.C. § 2 (1964). Indian trust moneys held by the Bureau can be 
placed in bank accounts if they receive a reasonable rate of interest. Id. 151, 162a. 
Congress has given the Department of the Interior and the Bureau of Indian Affairs con
siderable discretion in handling the deposit of Indian funds. See generally 25 C.F.R. 
r ■ 1O5.1-.17 (1970) (general regulations governing the deposit of Indian funds in banks, 
including criteria for selection of the bank, required security and collateral, payment of 
interest, and penalties for violation of these regulations).

The Veterans’ Canteen Service in the Veterans’ Administration was created pri
marily to provide articles of merchandise and essential services at reasonable prices to 
veterans of the Armed Forces who are hospitalized or domiciled in V.A. hospitals and 
homes. 38 U.S.C. § 4021 (1964). A revolving fund, composed of appropriated funds 
and all income from various operations, is deposited either with the Treasury or in 
checking accounts in other depositories. 38 U.S.C. 4201, 4204 (1964). As of November 
1970, the average amount of Veterans’ Canteen Service funds in all commercial bank 
accounts totalled $2.55 million. Letter from R. H. Bucknell, Director, Veterans’ Can
teen Service, to Pierce H. O’Donnell, Nov. 18, 1970 (copy on file at Geo. L.J.). Realistic
ally the amount of these moneys available for a linkage program is unknown since a 
great portion of the funds are needed to finance the regular operations of the canteen. 

00 See Washington Post, Apr. 30, 1970, § A, at 21, col. 5.
«1 39 U.S.C. § 2209 (1964).

Letter from J. R. Thomason, Deputy Assistant Postmaster General and Controller, 
to Pierce H. O’Donnell, Nov. 30, 1970 (copy on file at Geo. L.J.).

63 See notes 205-208 infra and accompanying text.
64 15 U.S.C. § 631 (1964).

The Small Business Administration (SBA) was established in 1958 to 
carry out Congress’ declared policy that the federal government play 
a major role in stimulating the growth of small business.64 In order to 
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effectuate this policy, the SBA makes loans to small business concerns 
to finance plant construction, conversion, and expansion; to acquire 
equipment, facilities, machinery, supplies, and materials;65 and to supply 
these enterprises with the necessary capital to recover from floods, 
riots, civil disorders, and other disasters.66 The SBA also provides grants 
for studies, research, and counseling concerning the managing, finan
cing, and operating of small-business enterprises.67 Moreover, it acts as 
a clearinghouse for negotiating procurement contracts between the 
federal government and small-business concerns,68 coordinates the Small 
Business Investment Program,69 and assists small business in obtaining 
research and development contracts with the federal government.70 
The SBA has been authorized by Congress to maintain an account out
side of the Treasury.71 Because of the amount of money involved, of 
primary interest are cash collateral accounts held as security for loans 
or other SBA assets.72 Since the SBA’s mandate to assist small business 
is in harmony with the fundamental goals of the National Linkage 
System, it is fitting that bank accounts maintained by the SBA be chan
neled into linkage banks. Likewise, the SBA could condition the guaran
tee of its loans or the approval of Small Business Investment Companies 
upon the deposit of funds in linkage banks.

65 Id. § 636(a) (Supp. V, 1970).
™Id. § 636(b)(1).
67 Id. § 636(d) (1964).
68 Id. § 637(a).
69 Id. § 661-96.
™Id. § 638(b).
11 Id. § 635(a).
72 Letter from Donald W. Farrell, Associate General Counsel, Small Business Admin

istration, to Pierce H. O’Donnell, Nov. 24, 1970 (copy on file at Geo. L.J.).
73 See 31 U.S.C. § 846 (Supp. V, 1970).
74 See id. § 856.
™ Id. § 867 (1964).
1GId. § 846 (Supp. V, 1970).
77 Id.
l*ld.

The federal government periodically has provided federal funds as 
capital for certain corporations dedicated to meeting a particular pub
lic need. A wholly owned government corporation73 results when the 
capital emanates totally from Treasury funds. If private funds also are 
used, a mixed ownership government corporation results.74 Several 
wholly owned government corporations are authorized by statute to 
maintain bank accounts outside of the Treasury,75 including the St. 
Lawrence Seaway Development Corporation,76 the Tennessee Valley 
Authority,77 the Federal Savings and Loan Insurance Corporation,78 and 
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rhe Panama Canal Company.79 80 81 Primarily, these funds are used to defray 
die regular operating expenses of these organizations. Likewise, former 
government corporations, such as the Federal National Mortgage Asso
ciation/" also might be encouraged to place their accounts with linkage 
banks/1 Although the amount of funds in these accounts is unknown 
at this time,82 some degree of involvement in a linkage program is obvi
ously possible since the federal government has apparently scheduled 
these accounts for eventual participation in its new Minority Deposit 
Program.83

79 W.

80 12 USC. 1716-233 (1964), as amended, id. §§ 1716-23c (Supp. V, 1970).
81 However, there is no legal requirement for this involvement. “Any mixed-owner

ship Government corporation from which Government capital has been entirely with
drawn shall not be subject to the provisions of section 867 of this title or of this section 
during the period such corporation remains without Government capital.” 31 U.S.C. 
5 868(d) (1964).

82 A survey of these agencies conducted for this article did not disclose any meaningful 
figures.

83 Cox interview, supra note 30.
84 See note 94 infra and accompanying text.
85See 5 U.S.C. 3001-09 (1964), as amended, (Supp. V, 1970).

Id. See also Letter from H. A. Rabon, Deputy Fiscal Assistant Secretary of Treas
ure, to Senator John J. Williams, Aug. 25, 1970, reprinted in 116 Cong. Rec. 18,148 
(daily ed. Oct. 14, 1970).

Government Advances to Outside Entities. The second major
category of agency and department non-Treasury accounts consists of 
those carried in the name of entities outside the federal government. 
These funds include advances to private grantees and federal assistance 
monevs for state programs. Serious problems are encountered in at
tempting to isolate the volume and flow of these funds because of the 
vast discrepancy in the way they are handled. Similarly, in order to free 
a portion of these moneys for the linkage program, statutory and con
tractual obstacles must be overcome.84

Federal agencies, by contract or otherwise, transfer moneys to private 
entities to run projects and do work for and on behalf of each agency. 
A conspicuous example is the Department of Health, Education, and 
Welfare (HEW). HEW’s Federal Health Insurance Benefits ac
counts,85 for example, are maintained by companies serving as intermedi
aries in the reimbursement of hospitals, while remaining subject to the 
control of HEW.86 The Atomic Energy Commission (AEC) offers 
an informative example of the manner in which private contractor ac
counts may operate. The AEC engages contractors to whom it ad
vances funds for payments to meet their expenses. A three-way agree
ment between the AEC, the contractor, and a bank is negotiated, with 
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AEC retaining the right unilaterally to require the bank not to honor 
any of the contractor’s checks if he should default on his work. The 
accounts are listed in the name of the contracting corporation rather 
than of the agency. The method of transferring these funds has changed 
drastically over the past several years. In the past AEC received monthly 
advances from the Treasury ranging from $8 to J10 million. The 
transferral process later shifted from monthly to weekly and, finally, 
to daily advances. Presently, the funding is accomplished by a letter 
of credit, thereby avoiding an unnecessary drain on Treasury funds. 
An arrangement is arrived at between the Treasury, AEC, and a bank 
by which the bank agrees to pay and honor the contractor’s checks and 
the Treasury makes a fixed daily deposit to cover them. Thus, if the 
contractor issues an average daily amount of $300,000 in checks, there is 
a fixed daily deposit in that amount from the nearest Federal Reserve 
Bank to the participating bank.

The letter of credit program, implemented in almost every federal 
agency and department, is significant because of its potential impact 
upon the level of available funds in agency and department accounts. 
Guidelines issued by the Treasury Department carefully attempt to 
control the withdrawal of cash from the Treasury for advances to non- 
Federal entities.87 For large operations, the timing and amount of cash 
advances to recipients is calibrated to be as close to actual daily dis
bursements as is administratively feasible.88 The two basic procedures 
for making cash advances are the conventional method of advancing 
cash by Treasury check89 and the new letter of credit program.90 
Finally, each program agency is responsible for ensuring against un
necessary or premature withdrawals of cash from the Treasury.91

87 “The purpose of this part is to prescribe the timing of such advances and the pro
cedures to be observed to assure that cash withdrawals from the Treasury occur only 
as and when essential to meet the needs of a recipient organization for its actual dis
bursements.” 31 C.F.R. § 205.1 (1970).

88 Id. § 205.3.
so Id. § 205.4.
90 Id. § 205.5.
91 Id. § 205.7; see Dep’t of Treasury, Treasury Fiscal Requirements Manual for 

Guidance of Departments and Agencies pt. VI, § 1050.10 (1969).
92 U.S. Bureau of the Budget, Special Analysis O, Federal Aid to State and Focal 

Government 222 (1970).
^Id. at 219. In 1971 direct federal assistance will represent 98 percent of total federal 

aid, with shared revenues accounting for an additional $436 million and loans providing 

In fiscal year 1969, federal aid to state and local governments totalled 
$20.3 billion.92 In 1971, federal aid to state and local governments will 
total $27.6 billion, $3.5 billion more than in 1970, and nearly four 
times the amount in 1961.93 Much of the federal assistance takes the 
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form of direct advances to state or local governments by the federal 
agency or department responsible for administering the program in
volved. Ordinarily, once received by the state or local government, 
these funds are commingled with the general funds of the government 
rather than being isolated into separate accounts. Under existing law, 
federal agencies and departments can onlv advise recipients to par
ticipate in a linkage system.94 With some minor statutory changes, a 
Federal-State-Local National Linkage System could be initiated, with 
the receipt of federal funds conditioned upon the deposit of these grants 
in linkage banks.95 In addition, incentives in the form of supplemental 
federal aid might be given to those states demonstrating a high degree of 
participation in this linkage system or to those states which, like Illi
nois,96 have established their own linked-deposit program. Despite 
potential objections that such an arrangement violates equal protection 
and due process guarantees, such a program most likely would pass 
constitutional requirements,97 although some statutory and administra
tive changes would be necessary. Presently, the transfer of federal 
grant-in-aid funds by departments and agencies is carefully coordinated 

$429 million in net assistance. Id. at 221. “In total, Federal aid now provides 18% 
of State and local revenues. In terms of direct cash flow, about seven-eighths of the 
total goes to the States, with the balance going to local jurisdictions. However, the 
State channels part of this Federal grant money into metropolitan areas.” Id. at 222.

94 “No grant-in-aid to a State shall be required by Federal law or administrative regu
lation to be deposited in a separate bank account apart from other funds administered 
by the State.” 42 U.S.C. § 4212 (Supp. V, 1970).

95 In his testimony before the Senate Subcommittee on Financial Institutions, Adlai 
Stevenson discussed the feasibility of any action at the federal level to induce states and 
local treasurers to put public funds to work for local purposes. Stevenson pointed out 
that he felt some action was desirable, especially since state treasurers have custody of 
and invest federal trust funds, most of which are set up for grant-in-aid programs. 
Illinois alone held approximately $40 million in federal trust funds. See 1968 Hearings 
208.

96 See notes 150-190 infra and accompanying text.
97 The 1964 Civil Rights Act and the ensuing litigation provide precedent and his

torical parallels for conditioning the receipt of federal funds upon compliance with 
certain public policy and socially desirable goals. For example, 42 U.S.C. §§ 2000d to 
d-4 (1964) prohibits discrimination in federally assisted programs on grounds of race, 
color, or national origin, and failure to comply may result in termination of or refusal 
to grant or continue federal financial aid. The constitutionality of this provision of the 
1964 Civil Rights Act has been upheld. United States v. Jefferson County Bd. of Educ.. 
372 F.2d 836 (1966), decree corrected, 380 F.2d 385, cert, denied, 389 U.S. 840 (1967). 
But see Sandalow, Federal Grants and the Reform of State and Local Government, in 
Financing the Metropolis: Public Policy in Urban Economies 175-94 (J. Crecine 
ed. 1970). “[Clonstitutional tradition and political reality, if not necessarily the 
letter of the Constitution, are likely to require that less direct means for implementing a 
federal policy ar least be explored before resorting to authoritative means. The primary 
means by w hich the federal government has sought to influence state and local policies 
during the present century is the grant-in-aid.” /¿Z. at 179.
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so as to avoid the premature release of Treasury moneys.98 Therefore, 
before any substantial alterations in current fiscal operations are con
sidered, special attention must be given to the potential impact of such 
a change upon the overall cash flow and debt financing system of the 
federal government.

08 42 U.S.C. § 4213 (Supp. V, 1970).
99 Letter from C. P. Benedict, Chief, Personnel Services Division, Department of the 

Army, to Pierce H. O’Donnell, Dec. 3, 1970 (copy on file at Geo. L.J.).
100 For example, Army Regulation 230-8 prescribes the type of deposits which Army 

nonappropriated funds may make. The utilization of these funds is governed by Army 
Regulation 230-1. Change 8, Army Regulation 230-8, prescribes the type of investments, 
including investments in the form of time deposits, which may be made by nonappro
priated funds. Army Regs. 230-1, 230-8 (Sept. 28, 1970).

191 The Treasury neither chooses the banks nor regulates the amount of funds in this 
class of accounts. Letter from H. A. Rabon, Deputy Fiscal Assistant Secretary of the 
Treasury, to Senator John J. Williams, Aug. 25, 1970, reprinted in 116 Cong. Rec. 
18,148 (daily ed. Oct. 14, 1970).

102 Cox interview, supra note 30.

Nonappropriated Funds. Nonappropriated funds comprise the
third major category of non-Treasury operating accounts. These funds 
are primarily the organizational funds of the Air Force, Army, Marine 
Corps, and Navy. They include PX, Army-Air Force Exchange, and 
Navy Resale System accounts, and officers and noncommissioned offi
cers clubs’ accounts.99 These funds are considered public moneys be
cause they are subject to federal supervision and federal officers act as 
custodians of the accounts. Military organizational funds are governed 
by Department of Defense regulations,100 and the Treasury Department 
has no direct supervisory control over these accounts.101 Military organi
zational accounts can be classified into two categories: (1) active op
erating accounts and (2) surplus funds. Active operating accounts 
service the regular fiscal needs of the various programs involved, while 
surplus funds represent the profits of the various operating accounts 
which are invested at the local level in savings accounts, time deposits, 
time certificates of deposit, and government securities. It is estimated 
that between $10 and $20 million worth of military organizational 
funds are invested in time certificates of deposits.102

There are several factors to consider in making these funds available 
for participation in the National Linkage System. These accounts are 
limited to certain profit margins, with the proceeds often going to cer
tain designated welfare programs, new building projects, and other 
activities. Moreover, with the United States’ heavy troop commitments 
in overseas locations, the majority of these accounts are not located in 
the United States, thereby creating practical difficulties in placing these 
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accounts into a domestic linkage network. Finally, there may be public 
policy reasons militating against further involvement of the Department 
of Defense in civilian affairs.

OTHER FEDERAL SOURCES

The Federal Reserve System. The Federal Reserve System,
established pursuant to authority of the Federal Reserve Act,103 serves 
as a central bank and a supervisor of an important segment of the bank
ing system in the United States.104 A principal function of the Federal 
Reserve System is to influence credit conditions through measures such 
as imposing reserve requirements on member banks. Since membership 
is expensive, many banks choose to remain outside the Federal Reserve 
System. At present, there are about 14.000 commercial banks in the 
United States,105 * 107 but less than 6,000 of them belong to the Federal Re
serve System.100 These members include all of the some 4,700 national 
banks which must belong to the system, and over 1,100 state banks which 
have chosen to join. Despite the number of member banks, over 80 
percent of all deposits in commercial banks in the country are in mem
ber banks of the Federal Reserve System.10, The reserve requirement 
imposed upon member banks108 fluctuates according to the dictates of 
the Federal Reserve Board.109 Reserved funds are frozen and may not 
be used for loans or other extensions of credit.110

103 12 use. 221-522 (1964).
’"‘The Federal Reserve System consists of a Board of Governors, the Federal Open 

Market Committee, 12 Federal Reserve Banks and their 24 branches, the Federal Ad
visor}- Council, and the member banks (all national banks in the country and such state 
banks and trusts companies as have applied for admission to the system and have been 
accepted).

105 U.S. Bureau of hie Census, Statistical Abstract of the United States: 1970, at 
442 (1970).

™*Id. at 441.
107 Federal Reserve Board, 56th Annual Report 350 (1970).
1°S 12 U.S.C. § 462 (1964).
i°® At present, for “city” banks the rate for demand deposits is 17 percent for 

deposits up to five million dollars and 17.5 percent for deposits exceeding five million 
dollars. In the smaller “country” banks, reserve requirements have been set at 12.5 per
cent for deposits up to five million dollars and 13 percent for deposits exceeding five 
million dollars. For savings deposits in all member banks, the reserve requirement is 
three percent. For other rvpes of time deposits, the reserve requirement is three per
cent for deposits under five million dollars and six percent for those exceeding five 
million dollars. Federal Reserve Board, supra note 27, at A10.

no 12 U.S.C. § 462 (1964).

Additional funds for linkage banks might be generated by reducing 
reserve requirements for linkage banks in specified poverty areas, there
by releasing more funds for lending programs aiding local residents.
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Inasmuch as more money will be flowing into the general economy, this 
programmatic approach would most likely require the Federal Reserve 
Board to raise the overall reserve requirements in order to maintain the 
desired credit conditions of the entire nation. The reserve requirement 
distinction between city and country banks arguably serves as a prece
dent for a new “poverty bank” classification. Although the Federal 
Reserve Board has never considered this alternative, there have been 
proposals for using reserve requirements to influence the availability of 
credit in different sectors of the economy.111 Such a graduated reserve 
requirement would constitute a flexible, innovative mechanism for re
sponding to localized credit needs.

111 See Address by Governor Brimmer, San Francisco Bond Club, Apr. 1, 1970 (copy 
on file at the Geo. L.J.).

U2 12 U.S.C. §§ 1811-31 (1964), as amended, (Supp. V, 1970).
H3 See The Urban Coalition, Consumer Credit and the Low Income Consumer 

10-11 (1969) [hereinafter cited as The Urban Coalition]; see 1968 Hearings 206. This 
action would be particularly helpful to minority banks which have customarily experi
enced difficulty in obtaining large bank deposits. Id.

114 Compared with 4,004 bank suspensions in 1933, there were only four such failures 
in 1969. U.S. Bureau of the Census, Statistical Abstract of the United States: 1970, 
at 445 (1970).

FDIC Requireinents. The Federal Deposit Insurance Corpora
tion was created pursuant to the Federal Reserve Act of 1933,112 its pri
mary function being to insure an individual account in a national, Fed
eral Reserve member, or state FDIC member bank up to the maximum 
statutory level, currently $20,000. By acting in most instances as a 
limiting factor, the $20,000 maximum to a certain extent influences the 
amount of money a bank will have on deposit at any particular time. 
By raising the maximum for certain linkage banks in low-income areas, 
large corporations, educational institutions, labor unions, and wealthy 
individuals would be more likely to deposit their funds in these insti
tutions.113 Since bank failures have become increasingly uncommon,114 
there is little likelihood that the Government would be subjected to 
great financial risk. If the FDIC opposed this program, the Federal 
Bonding and Linkage Insurance Corporation could assume the responsi
bility for insuring that portion of a deposit in excess of the $20,000 
FDIC maximum limit.

State and Local Governments

State and local governments annually handle large sums of money, 
some of which could be invested in the National Linkage System. In 
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1969 rhe 50 states collected S77.6 billion in revenue from all sources.115 
In the same year, total state cash and security holdings exceeded $77 
billion,116 $49.6 billion of which represented holdings under provisions 
of various state insurance and pension trust systems.117 Currently, over 
$30.7 billion in state and local funds are on deposit in time and demand 
deposits in commercial banks.118 Within the last 10 years, these com
mercial bank holdings, termed idle cash balances,119 have attracted con
siderable attention.120 The Ford Foundation has recognized the potential 
availability of these funds as well as the security holdings for participa
tion in linked-deposit programs.121 In addition, because at least 90 per
cent of the states permit investment of trust system funds in state and 
municipal bonds, and at least 80 percent allow investment in mortgages, 
“state trust-system funds represent a very significant potential source 
of long-term funds to finance federally-assisted public facilities and 
housing programs.” 122

115 U.S. Bureau of the Census, State Government Finances in 1969, at 10 (1970).
116 Id. at 43.
in id.
118 See note 27 supra and accompanying text.
119 See Ford Foundation, supra note 5, at II-l.
120 See, e.g., Aronson, The Idle Cash Balances of State arid Local Governments: An 

Economic Problem of National Concern, 23 J. of Finance 499-508 (1968); Dobson, A 
Note on the Alternative Uses and Yields of Idle Public Funds, 21 Nat’l Tax J. 304-13 
(1968). See also Advisory Comm’n on Intergovernmental Relations, Investment of 
Idif Cash Balances by State and Local Governments (1961).

121 Ford Foundation II-l; see 1968 Hearings 208-09 (statement of Adlai E. Stevenson 
III, Illinois State Treasurer).

122 Ford Foundation II-5.
123 See Advisory Comm’n on Intergovernmental Relations, supra note 120, at 15-17. 

As of 1965, only six states, Georgia, Indiana, Louisiana, Nevada, Oklahoma, and Mis
sissippi. cither prohibited state treasurers from investing or did not permit them to invest 
idle cash balances in either time deposits or securities. Still, treasurers in these states 
arc presumably free to pay demand deposits to banks on whatever basis they choose, 
including linked-deposits. Ford Foundation 11-4.

124 See Aronson, supra note 120, at 508.

Presently, the vast majority of states leave the disposition of idle cash 
balances to the discretion of their treasurers, comptrollers, or treasurer’s 
offices.123 Therefore, it would appear that state treasurers would be free 
to participate in a National Linkage System. In fact, one commentator 
has seen the need for the establishment of a national financial organiza
tion to manage state and local funds.124 The Federal Bonding and Link
age Insurance Corporation would serve exactly this function. With its 
staff of trained professionals, FBLIC could offer sorely needed manage
ment skills to state and local treasurers to assist them in implementing 
and operating linked-deposit programs. In addition, incentives such as 
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increased federal aid could be employed to encourage state and local 
governments to participate in the National Linkage System.

Private Sources

Since government alone cannot shoulder the enormous task of re
sponding to the credit needs of America’s poor,125 an essential feature of 
the National Linkage System would be the active participation of many 
different sources of private capital. These private outlets could include 
credit unions, corporations, insurance companies, banks and other finan
cial institutions, private individuals, labor unions, foundations, and re
ligious and educational institutions. In order to make the placement of 
private funds in the linkage network more attractive, certain induce
ments would be built into the system. For example, all interest received 
from deposits in linkage institutions could be made tax exempt, or a 
certain portion of this interest could be treated as nontaxable income. 
Linkage banks also could be authorized to pay higher interest rates than 
other financial institutions, thereby giving them a more competitive 
advantage in attracting private capital. An additional motivating factor 
for the placement of private funds in the National Linkage System 
would be the knowledge that a portion of these funds is destined for 
social welfare programs.126

125 See Note, Corporate Altruism: A Rational Approach, 59 Geo L.J. 117 & n.l (1970).
126 See notes 266-67 infra and accompanying text.
127 In 1950, there were 4,984 federal credit unions and 5,587 state credit unions. By 

1969, these figures had risen to 12,929 and 10,881, respectively. U.S. Bureau of the 
Census, supra note 114, at 446.

128 Id.
129 Statement of Congressman Wright Patman, Chairman, House Banking and Cur-

The analysis of private sources of capital will treat credit unions, 
corporations, and life insurance companies. Emphasis will be placed 
upon the nature and extent of these funds, their availability for partici
pation in linked-deposit programs, and some of the legal and practical 
considerations involved.

Credit Unions. In the past 20 years, credit unions have become
an increasingly popular source of credit for low and middle income 
consumers. Presently, there are almost 24,000 federal and state credit 
unions in the United States127 with combined assets of almost $16 bil
lion.128 Credit unions are nonprofit organizations owned by their mem
bers, operating under a charter issued by either the federal or a state 
government. They receive deposits from their members and pay divi
dends on these deposits. In keeping with the “neighbor-lending-to- 
neighbor philosophy,” 129 loans are made to members of federal credit 
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unions, with interest limited by law to one percent per month on the 
outstanding balance of the loan.130 Federal credit unions may invest in 
obligations of the United States, in shares and accounts of savings and 
loan associations, in mutual savings banks, and in obligations issued by 
banks for cooperatives and by other specified banks.131 Credit unions 
have been cited frequently as effective vehicles for servicing the credit 
needs of the poor because they provide lower-priced credit than either 
banks or retailers can offer.132 The recent advent of limited-income 
credit unions133 has assisted in the effort to make reasonably priced 
credit available to the poor and near-poor.134 As of December 31, 1968, 
there were almost 700 limited-income credit unions with total assets 
exceeding $30 million.135 Since these limited-income credit unions can 
serve as a financial base for community economic development,136 they 
would be excellent depositories for linkage funds. Legislation introduced 
during the 91st Congress has recognized the ability of credit unions to 
provide residents of urban and rural poverty areas with greater access 
to consumer business and mortgage credit at reasonable rates.137

Credit unions are also an excellent source of funds for the National 
Linkage System. At the end of 1969, federal and state credit unions 

renev Committee before the Biennial Legislative Conference of the Massachusetts 
CUN A Credit Union Association, Boston, Feb. 1, 1969, at 7. (Copy on file at Gf,o. 
L.J.).

12 U.S.C. § 1757 (Supp. V, 1970).
131 Id. For a general discussion of federal credit unions, see Bureau of Federal 

Credit Unions, FIandbook for Federal Credit Unions (1969); Bureau of Federal Credit 
Unions, Organizing a Federal Credit Union (1967).

- See The Urban Coalition 29-37. “The mission of Federal credit unions to help 
members develop sound thrift, credit, and personal financial management practices has 
made credit unions a prime instrument in combating poverty.” Bureau of Federal 
Credit Unions, 1968 Annual Report 2 (1968).

133 A credit union may be classified as “limited-income” if the estimated median 
family income of the group forming the credit union’s field of membership is not more 
than two-thirds of the median family income in the area in which the group is located. 
In the absence of compelling factors to the contrary, the following groups are classi
fied as “limited-income”: (1) residents of a public housing project who qualify for 
residency because of low income; (2) groups composed substantially of participants in 
a community’ action program; (3) any other group whose median family income is 
S3000 or less. Bureau of Federal Credit Unions, 1967 Annual Report 6 (1967).

134 See The Urban Coalition ii.
135 Bureau of Federal Credit Unions, supra note 132, at 4.
136 See The Urban Coalition ii.
137 The Community Credit Expansion Act. introduced by Senator Proxmire, would 

guarantee loans made to limited-income credit unions by other lenders. S. 2146, 91st 
Cong-, 1st Sess. (1969); see 115 Cong. Rec. 5090, 5094 (daily ed. May 13, 1969). Senator 
Hugh Scott proposed that the Federal Credit Union Act be amended so as to permit 
federal government loans to limited-income credit unions. S. 2259, 91st Cong., 1st Sess. 
(1969). See also 115 Cong. Rec. 5749-51 (daily ed. May 27, 1969).
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had over $13.6 billion saved in interest-bearing deposits.138 This is a 
sizeable amount when it is considered that all federal tax and loan ac
counts accounted for $6.9 billion.139 Moreover, because credit unions 
and the linkage system share many of the same goals, FBLIC could 
supervise the operation of these credit unions. In this way, the particular 
needs of an area could be met either by depositing credit union funds 
in linkage banks or, conversely, by shifting linkage bank funds to credit 
unions.

138 U.S. Bureau of thf. Census, supra note 114, at 446, 450.
139 See note 45 supra and accompanying text.
140 See Statement by Ralph Nader, Washington, D.C., Feb. 7, 1970 (copy on file at 

Geo. L.J.).
141 The recent Campaign to Make General Motors Responsible reflects the growing 

uneasiness with corporate insensitivity to societal problems. See General Motors Corp. 
Proxy Statement, Proposals Nos. 4 & 5, 16-20 (Apr. 6, 1970).

142 Federal Reserve Board, supra note 27, at A49. In 1969, corporate profits after 
taxes amounted to $48.5 billion. ZJ.

143 Certificates of deposits are interest bearing, negotiable, marketable evidence of 
time deposits in amounts of $100,000 to $1 million—and occasionally more—at a com
mercial bank. They provide corporate investors with a good secondary market and 
with the opportunity to choose a desired date of issuance and maturity. Merrill, 
Lynch, Pierce, Fenner & Smith, Financing a Trillion-Doli.ar Economy: Investment 
Opportunities in Fixed-Income Securities 24 (1970).

144 Sec note 126 supra and accompanying text.
145 Sec Note, supra note 125, at 124-48.

Corporations. Within the past few years, American corpora
tions have been increasingly attacked for many reasons.140 One recur
ring criticism has been their continuing unresponsiveness to the human 
needs of the society around them.141 Corporate involvement in linked- 
deposit programs could have a potentially meaningful impact upon the 
volume of funds available for poverty programs and would be one 
significant way to answer these critics.

By mid-1970, corporations had a net working capital of $215.1 bil
lion, of which $49.9 billion represented cash holdings.142 Arguably, a 
great deal of these cash holdings could be deposited in linkage banks. 
In order to satisfy the short-term money market needs of large cor
porations and to shift some corporate investments from other money- 
market instruments, linkage banks could be authorized to issue certifi
cates of deposit143 in denominations large enough to handle corporate 
needs. Likewise, the same tax and other incentives outlined for other 
sources of private capital144 could be equally applicable to corporations. 
Despite potential legal problems with most forms of direct corporate 
altruism,145 participation in a linked-deposit program paying a competi
tive rate of interest most likely would not be questioned.
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Life Insurance Companies. By mid-1970, life insurance com
panies had total assets exceeding $199.6 billion.146 As a group, these 
companies have great potential for direct participation in the National 
Linkage System. This potential has been partially tapped. In Septem
ber 1967, representatives of the life insurance industry met with Presi
dent Johnson to announce a $1 billion urban investment program to 
help cure the problems of the hard-core poverty areas of America’s 
cities.147 The prime objective of the program was to improve housing 
and to fund job generating enterprises as well as needed services in 
the urban core areas.148 The great bulk of the $1 billion was invested 
by individual companies at their own initiative, participating with local 
community groups and governmental organizations concerned with im
proving urban conditions.149 In the future, efforts like this could be 
coordinated on a national scale by the linkage system.

HR Federal Reserve Board, supra note 27, at A38.
147 1968 Hearings, supra note 14, at 166 (statement of American Life Convention and 

Life Insurance Association).
148 Id. at 167.
1« Id. at 170.

Existing Program Models

In order to better understand the National Linkage System, it is 
helpful to analyze several existing government and private programs 
which have relied upon one or more of the principles and assumptions 
underlying this proposal. Illinois and New York City have such public 
deposit programs. The federal government has recently inaugurated 
a Minority Deposit Program to stimulate the economic development 
of minority-owned banks and the communities they serve. While the 
federal effort is not a true linkage system, it does possess some of the 
necessary components of such a system. In addition, in recent years 
the American banking industry has demonstrated its willingness to 
participate in various programs aimed at freeing more capital and credit 
resources for minority business enterprises, low-income consumers, and 
urban development. These programs serve as working models for the 
National Linkage System to the extent that they have proven the via
bility of new approaches to fiscal and monetary management. The fol
lowing analysis of these programs focuses upon those conceptual and 
operational aspects which have been incorporated in the National Link
age System proposal.

STATE AND LOCAL LINKED-DEPOSIT PROGRAMS

The Illinois Program. LTpon taking office in January 1967 as 
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Illinois State Treasurer, Adlai Stevenson 111 instituted a new Investment 
Program for the State of Illinois150 by which idle state funds151 were 
invested in Illinois banks. Based upon a general premise that “the people's 
money should be used for the people’s benefit,” 152 the Illinois Investment 
Program sought to maximize benefits to the public stemming from the 
investment of public moneys.153 The total 1968 Illinois budget was in 
excess of three billion dollars,154 of which $577 million represented 
available idle public funds.155 Relying upon his statutory authority to 
deposit and invest state moneys,156 Mr. Stevenson placed almost $240 
million of the $577 million with banks throughout Illinois through a 
linkage system.157 In so doing, the Treasurer established three basic 
objectives to guide his total investment program: (1) public moneys 
should be utilized so as to maximize earnings, thereby decreasing the 
need for tax revenues; (2) all areas of the state contribute to tax reve
nues, so all should share ratably in their use through bank deposits of 
state funds; (3) public funds should be used creatively to allow and 
encourage private investment to serve the state’s neighborhoods and 
communities.158

150 After careful preparation and planning, the program was implemented on Febru
ary 1, 1968. Letter from Adlai E. Stevenson III to Illinois Bankers, Jan. 26, 1968, re
printed in 1968 Hearings 211. “[I]t is a new tool, it is still an experimental program. 
As far as I know no public treasurer in any jurisdiction in the country has attempted 
to do precisely what we are doing.” Id. at 201. For a discussion of the Illinois program 
by its former administrator and the new Treasurer of Illinois, see Woodford, The 
Illinois Investment Program: A Study in Resource Allocation, Iil. Bus. Rfw, May 
1970, at 6.

151 These idle funds are “cash resources not immediately required for expenditure by 
the State of Illinois and the special state authorities” for which the State Treasurer is 
ex-officio Treasurer. Letter from Adlai E. Stevenson III, supra note 150.

152 Id.
153 Id.
154 U.S. Bureau of hie Census, State Government Finances in 1969, at 10 (1970).
155 Illinois State Treasurer, 1968 Investment Program: A General Summary of 

Investment Programs, Expectations and Deposit Allocations 6 (1967) [hereinafter 
cited as 1968 Investment Program]. See also 1968 Hearings 202 (statement of Adlai 
Stevenson III).

15G “The State Treasurer shall deposit all moneys received by him on account of the 
State within five days after receiving the same in such banks of the State as may be 
authorized to receive such deposits .... The money so deposited shall be placed to 
the account of the State Treasurer.” III. Ann. Stat. ch. 130, § 20 (Smith-Hurd 1953). 
For the general statutory framework for the State Treasurer to invest and deposit 
state moneys, see III. Ann. Stat. ch. 130, §§ 20-42 (Smith-Hurd 1953).

157 Illinois State Treasurer, News Release 1 (Jan. 25, 1968).
158 Ford Foundation II-7; see 1968 Hearings 201 (statement of Adlai Stevenson III).

The 1968 Illinois Investment Program was divided into two sub
programs, the Basic Deposit Program and Supplemental Programs, each 
furthering at least two of the aforementioned goals. Under the Basic 
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Deposit Program, in most instances banks have a loan-to-deposit ratio 
of at least 40 percent,159 that is at least 40 percent of their deposits 
being invested in outstanding loans rather than in other investments. 
This 40 percent ratio was considered demonstrative of the banks’ com
mitment to the financial needs of their communities.160 Furthermore, 
banks had to pay the state no less than the minimum interest rates estab
lished by the Treasurer for various maturities.161 Nearly $154 million, 
approximately 65 percent of total idle public funds earmarked for 
linkage deposits, was allocated under the Basic Deposit Program to 645 
qualifying Illinois banks on the basis of a mathematical formula which 
granted each bank basic state deposits.162

1968 Investment Program 8.
160 Letter from Adlai E. Stevenson III, supra note 150.
161 Ford Foundation, IL-7. These minimum rates were percent for deposits ma

turing in one year; 4!4 percent for deposits maturing in six months; and 4 percent for 
31-dav call deposits. Letter from Adlai E. Stevenson III, supra note 150.

162 The ratio of 1.6 percent was arrived at by dividing the §154 million plus state 
deposits already held by qualifying banks, by the total sum of all deposits in the banks. 
For each hank this percentage represents a proportionate share of the funds available for 
investment as of February 1, 1968. Id. If a bank’s existing deposits equalled or ex
ceeded the 1.6 percent ratio, it was not allocated additional moneys through the Basic 
Deposit aspect of the program. Id.

1;;! Approximately §7.3 million was allocated as an additional interest recognition 
deposir to those 198 banks which paid higher rates than the minimum guideline interest 
rates established by the Treasurer’s office. Ford Foundation II-9.

104 These funds are used to alleviate the results of natural disasters. See Letter from 
Adlai I Stevenson III, supra note 150.

lftr> 1968 Investment Program 14.
,c6 Letter from Adlai Stevenson III, supra note 150. Of the 336 applications ac

cepted, about 13 percent (45) were classified in the first group, 28 percent (95) in the 
second group, and 58 percent (196) in the third. Almost §30 million was allocated to 
each of the first two groups and §20 million to the third group. Ford Foundation II-9.

T he remaining 35 percent of available idle public funds was used 
for Supplemental Programs—Disaster Relief. Interest Recognition, and 
Community Service. The Interest Recognition163 and Disaster Relief 
programs164 accounted for only eight million dollars of the funds. From 
the standpoint of the linked-deposit concept, the Community Service 
program is particularly important. It is designed to help any bank in 
the state able to demonstrate a willingness to meet exceptional com
munity needs. The program is flexible in order to respond to unpre
dictable community needs throughout the state.165 For purposes of 
allocating funds for community service investments, banks were classified 
into three groups, based upon their past, present, and future commit
ments to serving the credit and financial needs of their community.166 
The areas in which banks indicated significant actual and planned 
activity included: (1) critical, commercial, and residential redevelop
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ment loans; (2) Small Business Administration loans; (3) multi-bank 
staff study of community priorities; (4) bank training of inner-city 
small businessmen; (5) loans to hospitals, convalescent facilities, and 
other specialized medical facilities such as out-patient clinics and labora
tories; (6) loans to educational institutions and other nonprofit organi
zations which have goals in the public interest; and (7) student loans.167 
Almost $77 million, 32 percent of total funds available, was allocated 
to banks for these various community service programs.168

167 Letter from Adlai E. Stevenson III, supra note 150.
168 Id.
169 See 1968 Investment Program 11-12.
no 12 U.S.C. § 1715(0 (d) (3) (Supp. V, 1970).
171 See Illinois State Treasurer, 1969 Investment Program: A General Summary 

of Investment Programs, Fund Allocations and Deposit Criteria 3, 5, 15-16 (1969) 
Thereinafter cited as 1969 Investment Program]. See also Illinois State Treasurer, 
1970 Investment Program: A General Summary of Investment Programs, Fund 
Allocations, and Deposit Criteria 3, 5, 15-16 [hereinafter cited as 1970 Investment 
Program].

172 i%9 Investment Program 3.
173 1970 Investment Program 3.
174 However, the banks are not given unbridled discretion in the selection of projects. 

They must submit proposals to the State Treasurer’s Office for evaluation and approval. 
See 1969 Investment Program 3, 15.

ns Id. at 3.
176 See 1970 Investment Program 5, 15; 1969 Investment Program 5, 15.
177 See Ford Foundation 11-10 to -21.
178 U.S. Bureau of the Census, Statistical Abstract of the United States: 1969, at 

445 (1969).

In 1969 the Illinois Investment Program added a third means of allo
cating idle public funds, the Specific Opportunity Program. Its fore
runner, termed the Public Supported Housing Program,169 sought to 
link state deposits to construction financing of public housing under 
section 221(d)(3) of the National Housing Act.170 The Specific Op
portunity Program171 differed from the Community Services Program 
in that the former “look [cd] to the future instead of the past.” 172 
Basically, the Specific Opportunity Program’s purpose is to make avail
able additional deposits to banks willing to take on specific communitv 
projects of their own choosing.173 These programs allow participating 
banks greater program choice flexibility174 and actually “link” state time 
deposits and special community projects.175 In the past two years, ap
proximately $236 million in idle public funds and state authorities’ 
moneys has been earmarked for the Specific Opportunity Programs.176

The Illinois program has had several beneficial results in its early 
stages.177 Out of 1,069 commercial banks in Illinois in 1968,178 780
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applied for Basic Deposits and 664 received them. In addition, 449 
banks applied for supplemental deposits and 336 received them.179 Al
though fewer Illinois banks have state deposits,180 there is now a more 
even distribution of these funds among banks receiving them.181

179 Ford Foundation 11-10. The following table summarizes 
the Illinois linkcd-deposit program.

1968 Illinois Investment Program 
Fund Allocation Statistics 

February 1, 1968 

summary

Total Deposits Maturing 2/1/68
Less: Reserve for Short Term Needs
Reallocated to Banks

the initial statistics for

$291,645,000
$ 52,405,000
$239,240,000

By Program By Maturity

DISTRIBUTION

Amount Amount
Program (000) 7o Maturity (000) %
Basic $153,915 64.5 31 Day Call $ 11,680 4.9
Supplemental IV 11,145 32.2 Six Months 98,820 41.3
Disaster 825 0.3 Year 128,925 53.8
Interest Recognition 7,295 3.0

$239,240 100.0 $239,240 100.0

BANK RESPONSE
Number %

Awarded Basic and Supplemental Deposits: 317 29.4
Application for Supplemental Deposits Rejected;
Awarded Basic Deposit Only: 113 10.5
Applied for and Basic Deposit Awarded Only: 215 20.0
Application Rejected: 116 11.0
Not Applying: 310 29.1
Total Banks in Illinois: 1,071 100.0

BASIS FOR REJECTED APPLICATION
Banks %

Loan Ratio Below Minimum: 70 60.4
Nonmaturing Deposits Above Allocation: 38 32.8
Interest Rate Below Minimum: 5 4.3
Loan Ratio Above Minimum: 3 2.5

116 100.0
INTEREST RATES

%
Average Yield on Deposits Maturing February 1, 1968: 4.1
Average Yield on Deposits Awarded February 1, 1968: 4.7
Percentage Increase in Average Yield: DO
Letter from Adlai E. Stevenson III, supra note 150.

180 Ford Foundation 11-10.
181 Id. at 11-12. /
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The use of explicit and stringent allocation principles has minimized 
the Treasurer’s ability to misuse his discretion in allocating state funds,182 
since no bank is prevented from receiving at least a portion of such 
moneys for wholly political or other arbitrary reasons.183 Although the 
state’s interest income is still not as great as it could be if a “pure” in
terest-maximizing strategy were followed,184 the potential interest loss 
is outweighed by other benefits to the state and its citizens. Finally, 
the Stevenson program has had a visible positive impact on bank be
havior.185 * However, it should be noted that the banks receiving the 
largest shares of state funds in relation to their own assets were those 
which had already participated in the kinds of programs encouraged bv 
the Treasurer rather than those promising to do so in the future.180 
Nonetheless, the effectiveness of the program should not be minimized 
by this conclusion.187

182 The Basic Deposit Program serves “to promote investment of idle tax receipts in 
their communities of origin [and] acts as a safeguard against the arbitrary redistribution 
of loanable capital by the State Treasurer.” Letter from Adlai E. Stevenson III, supra 
note 150. The Ford Foundation study of the Illinois Program supports Stevenson's ob
servation, but it found that the Stevenson program by no means eliminates all arbitrary 
discretion by the Treasurer in the distribution of State deposits. “Nevertheless, the 
specific and relatively stringent guidelines concerning maximum amounts that will be 
deposited in any one bank certainly limits the degree of arbitrary discretion which the 
Treasurer can use in allocating State funds among banks, unless he is willing to ignore 
his own pronouncements in his later actions.” Ford Foundation 11-12 to -13.

183 Ford Foundation 11-13.
184 Higher rates of return are obtainable in the New York money markets than at 

any Illinois banks. Id. at 11-15. Within Illinois, Chicago banks pay at least one percent 
higher interest rates than downstate banks. Id.

185 Ford Foundation 11-15. Although the program was initially greeted with some 
skepticism, Stevenson has been generally encouraged by the cooperation of Illinois 
bankers. “They regard it as a healthy, promising partnership between the private and 
public sectors and it has been very encouraging to me to talk to these bankers and see 
them producing a myriad of ideas for helping to fulfill the spirit of this program and 
helping to solve the problems in their own communities . . . .” 1968 Hearings 204 
(statements of Adlai E. Stevenson III).

180 Ford Foundation 11-16 to -17.
187 Id.
188 1968 Hearings 209 (statement of Adlai E. Stevenson III). “Potentially [the Illi

nois Linked-Deposit program] is a source of hundreds and hundreds of million dollars to 
help solve our inner city problems by loans made bv members of the banking fra
ternity and all of it at no cost to the public.” Id. at 204.

The Illinois Investment Program is a highly successful scheme which 
has demonstrated the potential of a working partnership between the 
public treasury and private banks to finance public programs.188 * Fur
thermore, the Illinois program adequately meets one of the fundamental 
problems confronting the inner-city bank, especially the ethnic bank— 
that of broadening its deposit base so that it will have more funds with
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which to operate, to lend, and to service the needs of the immediate 
community.189 While the Stevenson program has aided these ethnic 
banks, it has been farsighted enough in its Community Service Invest
ments to realize that minority-owned banks alone cannot adequately 
cope with the credit crisis confronting the poor190 and that the total 
resources of the banking community throughout the state must be 
harnessed in order to deal with this problem.

1S9 The Urban Coalition 22. “Under the community services program, we have given 
special attention to the two Negro owned and operated banks in the State, giving them 
extra deposits of State funds because of their willingness to serve in their own very 
needy communities and also because we have a strong feeling that green power is a 
very meaningful concept in the inner cities, the ghettos.” 1968 Hearings 203 (statement 
of Adlai E. Stevenson III); see Pearce, Burgeoning Black Banking, Washington Post, 
June 14, 1970, § F, at 1, col. 1.

See notes 199-210 infra and accompanying text.
191 See Ford Foundation 11-21 to -27. See also R. McLaurin, Ghediplan (1968).

Ford Foundation 11-21.
193 Originally, two other types of programs, bank employment of the poor and busi

ness training for small businessmen, were included in the program. However, after 
a preliminary assessment, they were eliminated for varying reasons. See Ford Founda
tion 11-22.

1«-» Id.
i»3 Id. at H_23.
19* Id.
197 Several factors have limited the usefulness of the New York deposit program, 

Xeiv York City Program. A somewhat diminutive version of
a public deposit incentive program has been initiated in New York 
Citv.191 The City Finance Department used city deposits to attempt to 
generate bank loans to small business enterprises in ghetto communities. 
Although the city had a total reserve fund of about $10 million in de
mand deposits and $10 million in time deposits, only five million dollars 
in demand deposits was committed to the program.192 As a result of 
a Finance Department survey, small business loans were designated as 
the primary target for assistance.193 Particular concentration was placed 
on increasing marginal hard loans for expansion or modernization of 
existing businesses and more cooperation with the Small Business Admin
istration’s guarantee program.194

To date, the net results of the New York City experiment have been 
mixed, and it apparently has had minimal overall leverage.195 Unlike 
the Illinois effort, the New York Program has operated through an 
admittedly loose arrangement. There has been relatively little monitor
ing of the lending practices of participating banks. Some have been 
found to be reluctant to change their lending policies but willing to 
look harder at specific cases.196 Several factors,197 including higher costs 
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to administer these loans, greater risks, and most New York City banks’ 
refusal to participate in the Small Business Administration’s loan pro
gram, have severely limited the usefulness of the New York Deposit 
Program. Partially because of the problems encountered with this 
particular program, New York City has devised two alternative linked- 
deposit plans for the future.198

including higher than normal risks, which caused the loans to be unusually expensive to 
administer and process; difficulty of servicing the legal, management, and counselling 
needs of small enterpreneurs; the refusal by most New York City banks to participate 
in the Small Business Administration guarantee programs; and the fact that guaranteed 
portions of loans are not included in a bank’s portfolio from the standpoint of liquidity 
and reserve requirements. Id. at 11-23 to -24.

198 The first one, Ghetto Economic Development Industrialization Plan (GHEDI- 
PLAN), would entail guaranteeing 10 percent of the city’s procurements for ghetto 
businesses and contractors and guaranteed financing of new and existing businesses 
through allocation of the city’s demand deposits to banks which would lend to, or 
invest in, these businesses. Id. at 11-24 to -25; see R. McLaurin, Ghediplan (1968).

The second plan, Community Economic Development Fund, would allow the city’s 
Department of Commerce and Industrial Development to administer the city deposits 
through a pool of banks which would make primarily soft and medium loans to small 
businessmen for up to five years. Ford Foundation 11-25 to -26.

199 U.S. Department of Commerce, News Release, Oct. 2, 1970.
200 See U.S. Plan Wanld Boost Its Deposits in Banks Owned by Minorities, Wall Street 

Journal, Oct. 5, 1970, at 4, col. 3.
201 Interview with Mr. Edward J. Cannon, Assistant to the Under Secretary of 

Treasury, Washington, D.C., Oct. 14, 1970.
202 See Memorandum from George P. Shultz, Director, Office of Management and 

Budget, to Heads of Departments and Agencies, Oct. 2, 1970 (copy on file at Geo. L.J.).

FEDERAL GOVERNMENT’S MINORITY DEPOSIT PROGRAM

On October 2, 1970, the Departments of Commerce and Treasury 
announced the commencement of a government-private program to 
augment the deposit balances in minority banks by $100 million by 
October 1, 1971.199 Government deposits would represent $35 million 
of this total, with the balance coming from voluntary participation by 
corporations, educational institutions, religious organizations, founda
tions, labor unions, and state and local governments.200 The govern
ment’s role is coordinated by the Treasury Department,201 and the pri
vate phase of the program, under the general direction of the Com
merce Department’s Office of Minority Business Enterprise and mem
bers of the President’s Council on Minority Business Enterprise, is 
carried out by Capital Formation, Inc. and the trade organization of 
minority banks, the National Bankers Association. All federal govern
ment agencies and departments have been asked to participate in the 
Minority Deposit Program.202
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At the time of the inauguration of the Minority Deposit Program, 
there were 28 minority-owned and operated banks in the United 
States203 with combined deposits of less than $300 million.204 If suc
cessful in raising the full $100 million, the Program’s deposits will thus 
constitute a one-third increase in total deposits in these banks. However, 
minority-owned bank deposits still would constitute less than one-thou
sandth of one percent of all commercial bank deposits.

203 There are 25 identifiable minority-owned banks on the mainland, plus three 
branches of banks with home offices in Puerto Rico. The following list includes all
banks which are more than 50 percent owned by minorities:

Bank of Finance
Los Angeles, California

Pan American National Bank of East
Los Angeles

Los Angeles, California

The Bank of Miami
Miami, Florida

Citizens Trust Company
Atlanta, Georgia

The Carver State Bank
Savannah, Georgia

Seaway National Bank
Chicago, Illinois

The Independence Bank of Chicago
Chicago, Illinois

Douglass State Bank
Kansas City, Kansas

Unity Bank & Trust Company
Roxbury, Massachusetts

First Independence National Bank 
Detroit, Michigan

First Plymouth National Bank
Minneapolis, Minnesota

Swope Parkway National Bank
Kansas City, Missouri

Gateway National Bank
St. Louis, Missouri

Banco Credito y Ahorra Ponccno 
New York, New York

Banco de Ponce
New York, New York

Banco Popular de Puerto Rico
Newr Y'ork, New York

Freedom National Bank
New York, New York

Mechanics & Farmers Bank
Durham, North Carolina

Freedom Bank of Finance
Portland, Oregon

Victory Savings Bank
Columbia, South Carolina

Tri State Bank of Memphis
Memphis, Tennessee

Citizens Savings Bank & Trust Co.
Nashville, Tennessee

Riverside National Bank
Houston, Texas

Consolidated Bank & Trust Co.
Richmond, Virginia

First State Bank
Danville, Virginia

Liberty Bank of Seattle
Seattle, Washington

Industrial Bank of Washington
Washington, D. C.

United Community National Bank
Washington, D. C.

US. Dcp’t of Commerce, News Release, Oct. 2, 1970.

204 id.
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A pilot project for this Minority Deposit Program was attempted by 
the Post Office Department.205 The Post Office sought to place $70 
million a year in 25 black-owned banks. Out of $20 million in daily 
bank deposits, only $225,000 to $250,000 a day nationwide was ear
marked for these minority banks.206 This program prompted many 
black bankers to complain that “the Government’s assistance efforts . . . 
had a negligible impact.” 207 One such critic, Donald Sneed, President 
of Unity Bank and Trust Company, Roxbury, Massachusetts, called the 
Post Office effort “ ‘tokenism of the worst sort.’ ” 208

205 See Prince, Postal Funds to be Put in Black Banks, Washington Post, Apr. 30, 
1970, § A, at 21, col. 5.

206 Id.
207 U.S. Plan Would Boost Its Deposits in Banks Owned by Minorities, Wall Street 

Journal, Oct. 5, 1970, at 4, col. 3.
208 Pearce, Black Bank Aid Detailed, Washington Post, Oct. 3, 1970, § D, at 8, col. 1. 

Sneed did, however, praise the new Minority Deposit Program. Id.
209 Memorandum from Charles E. Walker, Deputy Under Secretary of the Treasury, 

to Heads of Departments and Agencies, July 31, 1970 (copy on file at Geo. L.J.).
210 Memorandum from George P. Shultz, supra note 202.

The federal government has decided to emphasize deposits in minority 
banks for several reasons: (1) minority banks are themselves small 
minority enterprises; (2) most of the commercial accounts of minority 
banks are other minority businesses; and (3) the development of per
sonnel trained in finance is essential to build the available pool of indi
viduals with a financial background in minority communities.209 The 
Government feels that by utilizing minority institutions, agencies can 
create a double impact with the use of federal moneys—the agency can 
carry on its normal activities at little or no additional expense and more 
funds will be made available in minority communities.210 Therefore, 
this includes one element of a linked-deposit program in that it seeks to 
use federal funds for secondary social impact purposes. Yet, in another 
respect, the Minority Deposit Program falls short of a true linkage 
system, since deposits are conditioned only upon the ethnic ownership 
of the bank and are not based upon any specific lending program. Mi
nority banks are still free to loan these funds to large corporate cus
tomers instead of marginal or high risk ghetto entrepreneurs or low- 
income consumers. There is no doubt, however, that a properly admin
istered Minority Deposit Program could form an integral part of a 
National Linkage System.

BANKING INDUSTRY

Because of their control over billions of dollars of financial resources, 
banks have a unique capacity to create and expand the availability of 



1971] Proposed Federal Fiscal Operations 1051

credit.211 In fact, many observers are coming to believe that banks alone 
can pioneer urban reconstruction because of their command over a sub
stantial share of the nation’s financial resources.212 There are indications 
that the commercial banking industry would be receptive to involve
ment in these areas. In 1968, the American Bankers Association, the 
leading trade association of commercial banks, created an Urban Affairs 
Committee to address itself to urban problems.213 A 1969 survey of the 
300 largest commercial banks in the country by this Committee indi
cated that more than two-thirds of the 188 responding banks have put 
into effect a top-level commitment to participation in urban affairs activi
ties.214 These programs included minority employment and training, mi
nority business lending and technical assistance, low and moderate in
come housing, educational programs for the disadvantaged, and inner- 
city economic development.215 In terms of financial commitment, these 
same banks had extended more than S97 million in minority business 
loans and over $1.3 billion in conventional low and moderate income 
residential loans.216 Most recently, the American Bankers Association 
has announced that the commercial banking industry has committed it
self to increase lending to minority businesses by $1 billion during the 
next five years.217

211 796^ Hearings 1-2 (statement of Senator William Proxmire).
212 A. F. Brimmer, The Banking System and Urban Economic Development, Dec. 28, 

1968 (paper presented before the Joint Session of the 1968 annual meetings of the 
American Real Estate and Urban Economics Association and the American Finance 
Association); see The Urban Coalition 4.

212 Urban Focus, Sept. 1968, at 1; see Bankers Comm, on Urban Affairs, Ameri
cas Bankers Association, A Prog-ram for Urban Progress (1968); 1968 Hearings 
354-74 (statement of Donald M. Graham, Chairman A.B.A. Bankers Committee on 
Urban Affairs).

214 See Urban Focus, July 1970, ar 2. See also Urban Affairs Comm., American 
Bankers Association, Urban Affairs Survey (1969).

21' Urban Affairs Survey, supra note 214.
210 Id. at 16-17.
217 Urban Focus, July 1970, at 1.
21RThe Urban Coalition 4.
219 Id. at 6-8.
220 Id. at 24-26.
221 See 1 he Chase Manhattan Bank, Job Loan Corp. Aids Banks in Channeling Funds 

into the Ghettos, Action Report, Spring 1970, at 4.

J

The National Urban Coalition has delineated several appropriate bank 
activities, operated alone or in cooperation with others, including other 
community institutions, which potentially allow banks to participate in 
the economic development of poverty areas.218 219 220 These present bank- 
sponsored projects include ghetto loan production offices,210 low-income 
consumer education,22" job loans and urban venture corporations,221 and 
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an urban development division within the bank itself.222 of these 
bank activities, the very kind which linkage banks would perform, in
dicate that many commercial banks should be receptive to, and capable 
of handling, a linked deposite lending program.

222 The Ubran Coalition 16, 18.
223 “Special purpose bond” is a term of art referring to any debt security issued by 

a private or governmental entity in order to raise funds to finance a particular program, 
project, or function such as public housing, environmental protection, or mass transit 
facilities. These special purpose bonds are distinguished from general purpose revenue 
bonds such as the various Treasury securities and state and local government obliga
tions which are designed to raise supplemental funds for financing the general, overall 
operations of the issuing governmental unit.

224 See Federal Reserve Bank of New York, The Role of Savings Bonds in Govern
ment Finance, 43 Monthly Review 109 (1961).

225 See notes 260-267 infra and accompanying text.

POOR PEOPLE’S BONDS

Poor People’s Bonds (PPB’s) represent another method for funding 
social welfare programs without materially increasing appropriations. 
PPB’s would be special purpose bonds223 inasmuch as the funds raised by 
their sale would be designated for certain specific purposes. Funds 
would be allocated to programs which: (1) stimulate the economic 
development of low-income communities; (2) encourage the participa
tion of private investment in socially needed programs; and (3) would 
not otherwise be funded at all or are politically in danger of being de
funded. It is critical that the bond design be utilized for programs not 
presently funded to any significant degree or programs threatened by 
defunding in order to prevent the money obtained from merely reducing 
general revenues or releasing additional moneys for nondomestic pur
poses. Representative programs might include legal services for the 
poor, job training, credit unions, and minority business, educational, and 
low-income consumer loans. This list is by no means complete and 
serves to illustrate, not delineate, the types of programs which might 
benefit PPB’s. Like the National Linkage System proposal, the PPB 
concept is necessarily flexible to accommodate the varying program
matic needs of the poor and the nation’s fluctuating financial capacity to 
respond to those needs.

PPB’s would parallel the U.S. Savings Bond Program,224 with changes 
in yield, maturity period, denomination, and tax status necessary to make 
the bonds more attractive to potential investors and competitive with 
comparable securities in the capital markets.225 PPB’s would be designed 
to appeal to those individuals, corporations, foundations, religious or
ganizations, labor unions, and educational institutions that seek sound, 
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productive financial investments having a beneficial impact upon domestic 
social problems. Responsibility for issuing and guaranteeing PPB’s would 
rest in the proposed Federal Bonding and Linkage Insurance Corpora
tion.226 FBLIC’s functions generally would correspond to the Treasury 
Department’s role in managing the debt operations of the federal gov
ernment.227 However, unlike the various Treasury securities, the funds 
for repayment of principal and interest on PPB’s would not directly 
contribute to the overall federal debt since they would not flow from the 
general Treasury.228 Instead, the debt service on PPB’s would be funded 
bv the proceeds from a National Lottery for the Poor229 and/or by the 
FBLIC.230 The FBLIC guarantee against default of PPB’s would be 
secured by the full faith and credit of the United States, thus adding 
to their overall desirability among investors.231 This guarantee is es
pecially crucial if FBLIC is to be effective in the high risk loan and 
funding area.

220 See notes 403-431 infra and accompanying text.
227 See T. Gaines, Techniques of Treasury Debt Management (1962); “Debt Man

agement-Relevance for Economic Policy,” Address by Bruce K. MacLaury, Deputy 
Under Secretary for Monetary Affairs, Department of the Treasury, National Associ
ation of Bank Women, Sept. 21, 1970 (copy on file at Geo. L.J.).

228 Three concepts of debt currently exist: publicly held federal debt, gross federal 
debt, and debt subject to statutory limitation. Only one of these—publicly held federal 
debt—directly relates to the total unified budget surplus or deficit. U.S. Bureau of the 
Budget, The Budget in Brief: Fiscal Year 1971, at 15-16 (1970).

220 See notes 268-364 infra and accompanying text.
230 See notes 403-431 infra and accompanying text.
2 :1 Government securities are not subject to default risk. This unique characteristic 

conveys superior liquidity status to United States obligations. See I. Scott, Jr., Gov
ernment Securities Market 21 (1965).

232 Presently, both Series E and H U.S. Savings Bonds are subject to an annual limi
tation of S5,000 (issue price) for each owner. 31 C.F.R. §§ 316.5, 332.5 (1970).

233 Int. Rev. Code of 1954, § 103(a); Treas. Reg. § 1.103-1 (1956); see Spencer, Hou 
Tax Considerations Enhance Investment Opportunities in Government Bonds, 27 J. 
Taxation 150 (1967).

234 See Spiegel, Financing Private Ventures with Tax-Exempt Bonds: A Developing 
l'Truckhole” in the Tax Law, 17 Stan. L. Rev. 224 (1965).

PPB’s could be issued in denominations ranging from $10 to $100,- 
000 in order to attract both small and large investors. Unlike United 
States Savings Bonds, there would be no limit to the amount of PPB’s 
which an individual could purchase or own in a given year.232 They 
would be issued at a discount and would mature in periods of three, four, 
and five years, with the effective interest rate increasing over time. Like 
municipal bonds,233 all income realized from interest on PPB’s would be 
tax exempt for individuals, trusts, corporations, partnerships, and all 
other entities.234 In order to make PPB's readily available, they would 
be sold at banks, savings and loan associations, credit unions, and post 
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offices. In addition, employees could buy PPB’s at work through a pay
roll deduction plan similar to the present program in force for U.S. 
Savings Bonds. Employers would be able to make tax-deductible match
ing contributions toward the purchase of PPB’s by their employees. 
Students in grade school, high school, and college also would be encour
aged to participate in the PPB program. Similar to the inducements for 
participation in the National Linkage System,235 state and local govern
ments would receive increased revenue sharing if a certain percentage 
of their investment portfolios were comprised of PPB’s. Furthermore, 
contributions of PPB’s to charitable organizations by individuals and 
corporations would not be governed by any maximum amount limita
tions imposed by existing federal tax laws.236

235 .See note 124 supra and accompanying text.
236 Int. Rev. Code of 1954, 170(b), (e), (g); Treas. Reg. 1.170-1,-3 (1958).
237 For an analysis of the history and management of the public debt of the United 

States from the Civil War through 1960, see T. Gaines, supra note 227, at 5-92.
238 Id. at 18.
239 Total expenditures on the Panama Canal between 1904 and 1916 amounted to 

approximately $400 million, of which $135 million was financed through the sale of 
bonds. Id. at 20.

240 Act of June 28, 1902, ch. 1302, § 1, 32 Stat. 481.
241 First Liberty Bond Act, ch. 4, § 1, 40 Stat. 35 (1917); Second Liberty Bond Act, 

ch. 56, § 1, 40 Stat. 288 (1917); Third Liberty Bond Act, ch. 44, § 1, 40 Stat. 502 (1918); 
Fourth Liberty Bond Act, ch. 142, § 1, 40 Stat. 844 (1918).

242 T. Gaines, supra note 227, at 43. The remaining balance of the war costs was 
covered by tax revenues. Id.

Models and Precedents

United States Government Securities. At various times through
out this nation’s history, the federal government has issued certain types 
of special purpose bonds to finance governmental programs and func
tions which otherwise might not have been funded.237 In June 1898. 
Congress authorized the sale of $200 million three percent bonds to 
finance the cost of our participation in the Spanish American War.23* 
Because Government capital alone was inadequate to meet the then tre
mendous costs of financing the Panama Canal Zone,239 Congress au
thorized the sale of Panama Canal Bonds to finance its construction.240 
With the advent of World War I, the United States was required to 
make massive financial outlays in order to meet the demands of a war
time economy. To avoid imposing an unduly heavy tax burden upon 
the citizenry, the Government borrowed over $24 billion through four 
Liberty Bond issuances.241 During the Second World War, similar debt 
financing raised over one-half of the $368 billion in total Government 
expenditures.242 Most recently, former Secretary of the Interior Walter 
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J. Hickel proposed the issuance of Environmental Bonds to finance the 
war against pollution.243

243 Address of Walter J. Hickel, Secretary of the Interior, Before the Convention of 
the National Association of Educational Broadcasters, Nov. 11, 1970 (copy on file at 
Geo. L.J.). Secretary Hickel pointed out that one of the attractive features of Environ
ment Bonds would be that every citizen and school child could participate. Id.; see 
notes 259-265 infra and accompanying text.

244 U.S. Bureau of the Budget, Special Analyses, Budget of the United States: 
Fiscal Year 1971, at 28 (1970).

24'Statutory authorization of these obligations can be found in 31 U.S.C. §§ 731-74 
(1964). l or a background analysis of government securities operation, see U.S. Dep’t 

of Treasury and Federal Reserve Board, Treasury-Federal Reserve Study of the 
Government Securities Market, pt. 1 (1959).

246 U.S. Dep’t of Treasury, Statistical Appendix to Annual Report of the Secre
tary of the Treasury on the State of the Finances for the Fiscal Year Ended June 
30, 1969, at 59 (1970). Federal debt has risen slowly over most of the past two decades— 
much more gradually than debt of other major borrowers. During the 15-year period 
ended on June 30, 1969, gross federal debt rose by about 35 percent, and the portion 
owned by the public rose by about 25 percent. This rise compares with increases of 
280 percent in state and local government debt, 240 percent in corporate debt, and 265 
percent in personal debt. As a result net new borrowing by the federal government has 
become a relatively minor factor in financial markets. U.S. Bureau of the Budget, 
Special Analyses, Budget of the United States: Fiscal Year 1971, at 29 (1970).

247 For a discussion of the demand for government securities and the practices and 
policies of individual and institutional investors, see T. Gaines, supra note 227, at 
93-152; I. Scott, Jr., Government Securities Market (1965). For statistics on the 
ownership of the public debt, see Federal Reserve Board, supra note 27, at A42.

248 Merrill Lynch, supra note 143, at 11.
249 Id.

In order to “meet requirements not covered by current revenues and 
to refinance maturing obligations,” 244 the Treasury Department must 
borrow additional cash from the public by issuing various debt obliga
tions.245 However, the income from the sale of Treasury securities is 
designed to meet the general, overall operating costs of the federal gov
ernment and is not earmarked for any particular programmatic purpose. 
As of June 30, 1969, the federal debt held by the public amounted to 
almost $280 billion.246 Individuals, corporations, and pension and retire
ment funds create a large and active market for obligations of the federal 
government.247 The Government is generally accepted as having the 
highest possible credit rating,248 and rates on other securities tend to 
follow the rate set by Government securities.249

C.S. Government Agency and Corporate Securities. Granting
authority to the Federal Bonding and Linkage Insurance Corporation to 
issue its own bonds would not be an unusual practice. Several govern
ment agencies and corporate enterprises are authorized by Congress to 
issue their own securities. Certain business-type activities of federal agen
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cies, including the extension of credit, are wholly or largely financed by 
borrowing from the public.250 Presently, the Government has capital 
invested in two types of corporations, wholly-owned government cor
porations251 characterized by 100 percent government ownership, and 
mixed ownership government corporations252 in which Government 
capital is supplemented with private investments. Before any bonds, 
notes, or debentures may be issued by either wholly-owned or mixed 
ownership Government corporations, the approval of the Secretary of 
the Treasury is required.253

250 U.S. Bureau of the Budget, Special Analyses, Budget of the United States: 
Fiscal Year 1971, at 30 (1970).

251 31 U.S.C. § 846 (Supp. V, 1970).
252 See 31 U.S.C. § 856 (1964).
253 Id. § 868(a).
254 Merrill Lynch, supra note 143, at 13.
255 For example, the Communications Satellite Corporation (COMSAT), a govern

ment-created corporation for profit, receives no Congressional appropriation. COMSAT 
finances its activities through the sale of stock. 47 U.S.C. § 734 (1964).

256 These include: the 12 Federal Intermediate Credit Banks (12 U.S.C. §§ 1021-1129 
( 1964) ) (raise funds through sale of collateral trust debentures or similar obligations 
in order to lend to production credit associations and to other organizations that make 
loans to farmers); the 12 District Banks for Cooperatives (12 U.S.C. §§ 1134-38(e) 
(1964)) (authorized to issue debentures to raise funds for loans to farmers’ coopera
tives); the 12 Federal Land Banks (12 U.S.C. §§ 636-1012 (1964)) (funds for long
term credit to farmers raised by the sale of farm loan bonds); the 11 Federal Home 
Loan Banks (12 U.S.C. §§ 1421-49 (1964)) (home-mortgage credit for some 5,000 sav- 
ings-and-loan associations and other financial institutions generated by issuance of 
bonds, debentures, and other obligations by each Federal Home Loan Bank and the 
Federal Home Loan Bank Board itself); the Government National Mortgage Associ
ation (FNMA Charter Act §§ 301-12, 12 U.S.C. §§ 1716-23d (1964), as amended, 12 
U.S.C. 1716-23c (Supp. V, 1970)) (authorized to issue government-guaranteed de
bentures and participation certificates to finance its operations, including the manage
ment and liquidation of pools of mortgages and other obligations); the Tennessee Val
ley Authority (16 U.S.C. §§ 831 to 831n-41 (1964)) (authorized to sell bonds, notes, and 
other evidences of indebtedness to assist in financing its power program and the devel
opment of the Tennessee River Valley); the Export-Import Bank of Washington (12 
U.S.C. 635-35i (1964)) (authorized to sell notes, debentures, bonds, participation 
certificates or other obligations in order to help finance and facilitate exports, imports, 

Although the securities of government corporations are not guaran
teed by the Government, they have received wide and favorable accept
ance in the capital market in recent years.254 In terms of quality, market 
risk, and marketability, these securities are ranked immediately behind 
Treasury obligations. The repayment of interest and principal ordi
narily comes from the income of the government corporation and not 
from appropriated funds of the Treasury.255 Thus, in light of their 
marketability and limited risk, many agencies and corporate enterprises 
offer such securities on the public market.256
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Special Purpose Bonds in the Private Sector. In addition to
various types of corporate obligations,257 the private sector has increased 
its consideration and adoption of the special purpose bond as a mecha
nism to finance high priority social258 and environmental programs.259 
For example, some commercial banks have launched programs aimed at 
generating private capital for investment in pollution control projects.260 
These banks sell antipollution, earth, and ecology bonds, then lend this 
monev at preferred rates for pollution abatement. One bank has sold 
$100,000 worth of ecology bonds and plans to lend the money for a 
wide variety of environmental and “quality of life” projects, including 
housing and urban development.261 The banks pledge that funds raised 
through the sale of these bonds will be lent only for antipollution 
projects. Moreover, this money generally is loaned at rates at least 
half a point lower than what the borrower would ordinarily be required 
to pay. The First Pennsylvania Bank of Philadelphia goes even further 
bv matching the dollar amount of bonds sold with an equal share of its 

and exchange of commodities between the United States and other nations); the Fed
eral Housing Administration (12 U.S.C. §§ 1710(c), (d) (Supp. V, 1970)) (funds for 
stimulating the private ownership of homes raised through sale of tax-exempt deben
tures to mortgagees); the Commodity Credit Corporation (15 U.S.C. 713a-4, 714 

1964)) (upon the approval of the Secretary of the Treasury, authorized to issue gov
ernment-guaranteed bonds, notes, debentures, and other obligations in order to stabi
lize, support, and protect farm income and prices and other activities); the United 
States Housing Authority (42 U.S.C. §§ 1401-36 (Supp. V, 1970)) (permitted to sell 
notes and other obligations to the Secretary of the Treasury in order to generate funds 
to assist in slum clearance, urban renewal, and construction of good, low-rent public 
housing for low and middle-income families); the District of Columbia Fund (Act of 
July 28, 1958, 72 Stat. 423; 2 D.C. Code Ann. §§ 1722-27 (1967)) (authorized to sell 
bonds to finance Robert F. Kennedy Memorial Stadium); the Federal National Mort
gage Association (FNMA Charter Act, §§ 301-12, 12 U.S.C. §§ 1716-1723d (1964), as 
amended, 12 U.S.C. §§ 1716-1723d (Supp. V, 1970)) (upon the approval of the Secre
tary of the Treasury, authorized to issue debt obligations in the form of debentures 
and short-term notes in order to provide supplementary assistance to the secondary
mortgage market); the International Bank for Reconstruction and Development 
[World Bank] (22 U.S.C. §§ 286, 286k-l (1964)) (authorized to issue long-term deben
tures to facilitate capital investment which will promote trade or improve living stand
ards of the 110 member countries); and the Office of Equal Opportunity Funding Cor
poration (see Office of Equal Opportunity, Opportunity Funding: An Economic 
Development Demonstration Program (1970)) (funds for the pilot program raised 
by issuance of securities).

257 See Merrill, Lynch, supra note 143, at 18.
258 See Gershen, Stake in the System: National Urban Bonds, 35 Vital Speeches 763- 

65 (Oct. 1, 1969).
2'9 See note 243 supra and accompanying text.
200 See Driscoll, Banks Hike Rates for Savers, Redtice Costs for Doers with Pollution 

Bonds, National Observer, Oct. 5, 1970, at 1, col. 2. See also Pollution Foes Find a 
Friend at the Bank, Bus. Week, July 4, 1970, at 19-20.

201 Driscoll, supra note 260, at 8, col. 1.
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own funds.202 These various ecology bonds appear to be more competi
tive and lucrative than many public obligations. One bank, Security 
National of Oakland, has switched from selling U.S. Savings Bonds to 
selling ecology bonds because the Savings Bonds were “ ‘not the best 
investment from a monetary-return point of view.’ ” 262 263 Most banks 
hope to attract the small investor with these special purpose bonds. 
Therefore, the bonds are issued in denominations ranging from $10 and 
$25 upward to $1,000 with the average return of 5% percent having a 
minimum maturity period of two years.264

262 id.
‘¿^ld., at 8, col. 8. See also Savings Bonds Turn Political, Bus. Week, May 23, 1970, 

at 41.
264 Driscoll, supra note 260, at 8, col. 8.
265 Id., at 8, col. 1.
266 The Urban Coalition 16.
267 Id.
268 See Why People Gamble (And Should They?), Time, July 21, 1967, at 26-27.

Although public response to these environmental bonds has been 
somewhat mixed,265 there are indications from various sources that spe
cial purpose financing devices will be received favorably by private 
investors. In this regard, the urban development activities of Ilyde 
Park Bank and Trust Company of Chicago is illustrative. In April 1968, 
the bank organized an Urban Development Division which pioneered 
a program of assisting local minority business opportunities, housing 
improvement and ownership, business counseling and guidance, and 
consumer loans. The bank supports its lending program by using a 
portion of those deposits specifically earmarked for ghetto loans under 
the Urban Development Division. The bank subsidizes the nonrevenue
producing activities (counseling, consumer education, etc.) of the Urban 
Development Division by utilizing part of the earnings from those de
posits earmarked for the Division by depositors.266 In addition, depositors 
receive competitive interest rates and full bank services from these 
earmarked deposits. The important result of Hyde Park’s program is 
the bank’s receipt of deposits it would otherwise not attract. In a single 
one and one-half year period, the bank received an increase of $4.2 
million in deposits attributable to the Urban Development Division.267 
The Hyde Park experiment foreshadows success for a Poor People’s 
Bond program in its attempt to stimulate private involvement in the 
urban crisis.

NATIONAL LOTTERY FOR THE POOR

Americans are particularly fond of gambling.268 Legal betting at race
tracks reaches a gross annual figure of almost five billion dollars per 
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vear, and enforcement officials believe that illegal wagering on horses, 
lotteries, and sporting events totals at least an additional $20 billion 
annually.209 A National Lottery for the Poor would provide a care
fully regulated outlet for this gambling instinct, while at the same time 
raising billions of dollars for programs assisting the poor.* 270 The Na
tional Lottery would be designed to appeal to all socio-economic 
groups.271 In addition to the attraction of winning prize money, citi
zens would know that money from their lottery ticket was aiding worth- 
while social programs.272

-'•■‘President’s Comm’n on Law Enforcement and Administration of Justice, Task 
Force Report: Organized Crime 3 (1967).

270 An additional benefit of government-supervised gambling, such as a national lot- 
terv, would be to minimize the extensive role of organized crime in illegal gambling, 
thereby’ striking a crucial blow at the heart of organized crime’s operations. See id. 
at 2-3.

271 Some critics of the lottery and other forms of gambling as methods for raising 
public revenue have alleged that as a class the poor are most victimized because “among 
members of the lower economic groups . . . the emotional appeal to gain wealth 
through wagering is strongest even though they can least afford to take such a chance.” 
Peterson, A Look at Legalized Gambling, Christian Century, May 26, 1965, at 677; 
ree The Search for Santa Claus, 203 The Nation 436-37 (1966).

272 “People are said to enjoy particularly5 play’ing the public rather than the private 
lottery; if they win, they enjoy their winnings, and if they lose, they are consoled by 
the fact that their money ‘yvent for a good cause.’ ” FL Groves, Financing Government 
380 (1950).

273 Although numerous bills have been introduced in Congress since 1934 to estab
lish a national lottery, the only congressional hearings ever held on a lottery bill in this 
century were Hearings on H.R. 1316 Before a Subcomm. of the House Comm, on 
IFayj and Means, 73d Cong., 2d Scss. (1934). For a list of some of these bills, see 
Appendix III infra.

274 111 Cong. Rf.c. 613 (1965) (remarks of Congressman Fino).
27;' In 1964, Secretary of the Treasury Douglas Dillon told the House Banking and 

Currency Committee that “(i]t has been the Treasury’s consistent attitude that it 
would be inappropriate for the Federal Government to use a method of financing 
which would offend the ethical concepts of a very substantial portion of our popula
tion.” N. Y. Times, Apr. 25, 1964, at 33, col. 2; see Gould, Lottery, the Puritan, and the 
Devil, N.Y. Times, May 19, 1963, § 6 (Magazine), at 16.

276 A survey conducted by 'Nation's Business magazine in 1969 indicated that more 
than 60 percent of those responding favored a national lottery. Willing to Take a 
Chance, Nation’s Business, Nov. 1969, at 24.

Lotteries have frequently been proposed but rarely given serious con
sideration as an alternative for raising revenues.273 As one persistent 
critic has stated: “|T|he Federal Government, always on the alert for 
new revenue sources, has with typical ineptness, missed the obvious one 
right under its nose.” 274 Despite the traditional objection that a public 
lottery is immoral,275 276 surveys have shown that the American people 
favor a national lottery by margins ranging from 60 to 73 percent.270
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MODELS AND PRECEDENTS

The concept of a national lottery to raise public revenue is not 
unique or revolutionary. The use of lotteries for this purpose dates back 
to ancient Rome, medieval France, Elizabethan England, and colonial 
and nineteenth century America.277 The Virginia Company conducted 
lotteries in England in order to finance the first Virginia colony at 
Jamestown.278 After the outbreak of the Revolution, the Continental 
Congress established a lottery to finance the war.279 Immediately fol
lowing the Civil War, Louisiana instituted its infamous lottery280 which 
was dealt a legal death blow in 1894 by the federal government’s out
lawing lotteries in interstate commerce and the mail due to flagrant 
abuses and fraudulent practices.281 Presently, at least 88 foreign countries 
employ the lottery as a means of raising additional public moneys for 
governmental functions and programs.282 In 1965 alone, these countries 
took in gross receipts of almost $2.5 billion, with total net income 
amounting to over $875 million for hospitals, schools, housing, wel
fare, charity, science, medicare, old-age assistance, public developments, 
and other social welfare projects.283 The most famous of these foreign 
lotteries is the Irish Sweepstakes, which raises millions of dollars each 
year for Ireland’s hospitals.284

277 J. Ezell, Fortune’s Merry Wheel: The Lottery in America 2-11 (1960) [herein
after cited as Ezell] ; see H. Muller, Lotteries 109-10 (1935).

27§ Ezell 4-8; see J. Fiske, Old Virginia and Her Neighbors 178-79 (1897).
27# Ezell 60-63.
280 See Ezell 242-270.
281 See 18 U.S.C. §§ 1301-05 (1964), as amended, id. § 1306 (Supp. V, 1970).
282 H2 Cong. Rec. 23444-45 (1966) (remarks of Congressman Fino).
283 For a detailed chart of these 88 foreign countries, their gross receipts, net income 

and the purposes for which the revenue is used, see 112 Cong. Rf.c. 23,455 (1966) (re
marks of Congressman Fino); see 111 Cong. Rec. 21,866-67 (1965) (remarks of Congress
man Fino). For a discussion of Mexico’s National Lottery for Public Assistance, see 
Spend Little, Win Plenty, Bus. Week, Dec. 29, 1962, at 24-25. For a discussion of 
Britain’s Lottery Bond Program, see Ho'w Britain Sells Her Bonds, U.S. News & 
World Rep., June 1, 1959, at 107-09. Since 1956 Poland’s weekly national lottery, Toto 
Lotak, has raised $208 million for sports facilities. Washington Post, Nov. 25, 1970, § A, 
at 4, col. 7.

284 112 Cong. Rec. 23,445 (1966) (remarks of Congressman Fino).
285 See Why a Sate Adopts a Lottery, Bus. Week, May 11, 1963, at 62-64.
28G Run for the Money, Newsweek, Oct. 3, 1966, at 24.

In 1963, the New Hampshire General Court passed a bill calling for 
a sweepstakes lottery in order to relieve the tax burden of the citizens 
of the state285 and increase state funding for “its woefully underfinanced 
public schools.” 286 Three years later New York followed New Hamp
shire’s lead, and, most recently, New Jersey adopted a lottery proposal 
in 1970. Their experience illustrates the changing attitude toward lot
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teries as an alternative source of public revenue287 and provides excel
lent working data for a National Lottery for the Poor.288

287 See Rosen, The Lottery as a Source of Public Revenue, 44 Taxes 617 (1966).
288 For a comparative listing of various features of the New York, New Hampshire, 

and New Jersey lotteries, see Appendix II infra.
282 N.H. Rev. Stat. Ann. tit. XXIV, 284:21-a to -q (1966), as amended, (Supp. 

1970).
290ZJ. § 284:21-a.
291 These broad powers are specifically enumerated to include the power: “To con

duct public drawings at such intervals and in such places within the state as they may 
determine .... If governor and council grant approval, such drawings may be in the 
form of pure lotteries . . . [not] associated in any way with a sporting event . . . . 
[Except regular drawings] shall be based on a sweepstakes horse race . . . .” N.H. 
Rev. Stat. Ann. tit. XXIV, § 284:21-h(I) (a) (Supp. 1970). The Commission decided 
to conduct 10 drawings per year. Interview with Edward J. Powers, Executive Director 
of the New Hampshire Sweepstakes Commission, Nov. 19, 1970.

292 Additional powers include the authority to: “[M]ake the rules and regulations 
for the holding and conducting of such drawings and sweepstakes races .... [To] 
establish and fix the purses, not exceeding . . . two hundred thousand dollars [per year], 
to be awarded horses in said sweepstakes races; ... [to] establish the price [for lottery 
and sweepstakes tickets], to be not more than three dollars each . . . [to] establish the 
method [for determining] . . . the winning tickets . . . and . . . the money or prizes 
to be awarded . . . governed by the fact that the primary purpose of the sweepstakes 
is to raise revenue for the benefit of public education.” N.H. Rev. Stat. Ann. tit. 
XXIV, § 284:21-i (Supp. 1970).

293 N.H. Rev. Stat. Ann. tit. XXIV, § 284:21-j (1966), as amended, (Supp. 1970). The 
Commission is required to “deposit all funds received by it in commercial banks 
throughout the state in not more than as many different accounts as there are outlets 
for the sale of tickets. The Commission may maintain a balance of $20,000 in one of 
said accounts and $10,000 in all others.” N.H. Rev. Stat. Ann. tit. XXIV, § 284:21-jj 
(1966). All funds in these accounts that are in excess of these maximum balances are 
transferred to one bank account in Manchester, which maintains a minimum balance of 
SI00,000 as soon as such an amount becomes available. Any amounts in excess of $100,- 
000 are transferred to the State Treasurer’s sweepstakes special fund. Id.

294 Id. § 284:21-j (Supp. 1970). As amended in 1967, this section included nonpublic 
schools among the recipients. However, this amendment has been ruled unconstitutional 

ATw Hampshire. The New Hampshire lottery laws289 pro
vide for the establishment of a State Sweepstakes Commission.290 The 
Sweepstakes Commission is given broad discretionary powers, including 
the power to conduct public drawings in the form of pure lotteries and 
regular sweepstakes horse races.291 These powers also include the 
promulgation of rules and regulations, the establishing and fixing of 
sweepstakes purses, the establishing of the price of lottery and sweep
stakes tickets, and the establishing of the method of selecting winners.292 
The proceeds from the sale of lottery and sweepstakes tickets are placed 
in a special interest-bearing fund with the state treasurer293 until they 
are dispersed on a flat grant-per-student basis to both public and private 
elementary and secondary schools.294 The Commission has authorized 



1062 The Georgetown Law Journal [Vol. 59:1015

the sale of lottery and sweepstakes tickets at numerous locations through
out the state, including state liquor stores, racetracks, toll plazas, state 
parks, hotels and motels, department and hardware stores, supermarkets, 
and service stations.295 Ticket sellers receive a commission for every 
ticket sold,296 and the only significant limitation on sales is a restriction 
on sales to minors.297

and void because “parochial and other religiously oriented schools appeared to pre
dominate among the nonpublic schools,” thereby violating the state’s constitutional 
prohibition against public aid to religious institutions. Opinion of the Justices, 108 N.H. 
268, 233 A.2d 832 (1967).

295 N.H. Rev. Stat. Ann. tit. XXIV, § 284:21-h(II) (1966), as amended, (Supp. 1970); 
Interview with Edward J. Powers, supra note 291.

296 Interview with Edward J. Powers, supra note 291.
2Q7 N.H. Rev. Stat. Ann. tit. XXIV, § 284:21-h (III) (1966).
298 Interview with Edward J. Powers, supra note 291.
299 Id. This figure includes $580,876 paid to the State Liquor Commission for allow

ing state liquor stores to act as outlets for sale of tickets. Id.
300 Id.
301 Id.
302 Some five million dollars from the lottery was forecast for the “school kitty.” How

ever, the Sweepstakes Commission established that in 1964 it had netted a mere $2.7 
million. In 1965, the income dwindled to a net of $2.4 million. Run for the Money, 
Newsweek, Oct. 3, 1966, at 24.

303 18 U.S.C. § 1301-02 (1964); see 18 U.S.C. §§ 1304, 1306 (1964), as amended, (Supp. 
V, 1970). The Supreme Court upheld the conviction of a purchaser of a lottery ticket 
in violation of 18 U.S.C. § 1301 for carrying the acknowledgement of his purchase, 
which was “practically a carbon copy of the sweepstake ticket.” United States v. 
Fabrizio, 385 U.S. 263 (1966).

304 26 U.S.C. § 4401(a) (1964). “It has been somewhat of a surprise to me that Con
gress, which in the Federal wagering tax law provided specific statutory exemptions 
for Parimutuel racing and gambling casinos, all of which are run for private profit, 
would not be sympathetic to the consideration of similar consideration for State- 
operated sweepstakes which have as their sole purpose the raising of funds for the 
school systems of a sovereign state.” Ill Cong. Rec. 12239 (1965) (remarks of Senator 
McIntyre); see Taxation of Legalized Gambling in Nevada, 15 Nat’l Tax J. 71 (1962). 

As of November 1970, the New Hampshire lottery and sweepstakes 
had gross receipts of $22,113,000 from the sale of the three dollar lot
tery and sweepstakes tickets.298 From this gross revenue, $3,534,000 in 
operating expenses299 were expended and $7,940,000 was paid out in 
prize money.300 The balance of $10,746,000 went to elementary and 
secondary schools, representing $90 per student in the state.301 Ad
mittedly, the New Hampshire lottery and sweepstakes has not lived 
up to the original expectations of its backers.302 It has been hampered 
by federal laws against the use of the mails and interstate commerce for 
the distribution of lottery information and the receipt of out-of-state 
mail orders,303 and the imposition by the Government of a 10 percent 
excise tax on the proceeds of lotteries.304 In addition, competition from 
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the New York State lottery has cut New Hampshire sales to New York 
citizens from a high of 15-18 percent of total sales to 10 percent.305 
Despite these setbacks, New Hampshire finds the lottery a successful 
method for raising public revenue for socially desirable programs.306 
Although original income goals were not realized, lottery and sweep
stakes receipts in the first two years alone were responsible for more 
than a 50 percent increase in state aid to public education.307

At least two bills were introduced in the 91st Congress to end this discriminatory 
treatment of state-run lotteries. H.R. 17224, 91st Cong., 2d Sess. (1970); H.R. 723, 91st 
Cong., 1st Sess. (1969).

305 Interview with Edward J. Powers, supra note 291.
Run for the Money, Newsweek, Oct. 3, 1966, at 24. The New Flampshirc lottery 

and sweepstakes has had over 18,000 prize winners from 47 states and 13 foreign coun
tries. Out-of-state sales have accounted for 79 percent of the total sales. Interview with 
Edward J. Powers, supra note 291.

307 \rhming Ticket, Time, Apr. 1, 1966, at 80.
308 N.Y. Const, art. I, § 9.
ano \ y. State Fin. Law § 92-c (McKinney Supp. 1970); N.Y. Tax Law §§ 170, 1300- 

15 (McKinney Supp. 1970).
31,1 N.Y. Tax Law § 1301 (McKinney Supp. 1970); see Otwell, Money for Everyone, 

Monitor, Mar.-Apr. 1970, at 1.
311 N.H. Rev. Stat. Ann. tit. XXIV, § 284:21-j (1966), as amended, (Supp. 1970); id. 

tit. 5, § 5:9-4 (Supp. 1970).
312N.Y. Tax Law § 1303 (McKinney Supp. 1970).
313 AL § 1304. The commissioner has the power to operate, administer, regulate, and 

govern the establishment and operation of the lottery. Id. § 1305.
314 N.Y. State Fin. Law § 92-c(4) (McKinney Supp. 1970). Proceeds from the sale 

of lottery tickets arc deposited in a special state lottery fund. Id. § 92-c(l).

New York. After an amendment to the state constitution308
and the enactment of necessary legislation,309 the New York state lottery 
was first conducted in June 1967, with the net proceeds “to be applied 
exclusively for the purpose of providing aid to primary, secondary, and 
higher education and for providing scholarships.” 310 Similar to the New 
Hampshire and New Jersey legislation,311 the New York state lottery 
is operated and administered by a state lottery commission within the 
Department of Taxation and Finance.312 However, the four-member 
New York commission acts only as an advisory body to the Commis
sioner of Taxation and Finance who is responsible for the general con
duct of the lottery.313 The amount of the net income that any county 
or the City of New York receives is “the total amount to be distrib
uted times the ratio that the sale of tickets in each county and the City 
of New York bears to the total sales for the period for which each 
distribution is made.” 314 There are three ticket prices—fifty cents, one 
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dollar, and three dollars—for each of three different types of lotteries,315 
with drawings held once a month.316 Tickets are sold at over 12,400 
licensed outlets throughout the state, with the seller receiving a five 
percent commission for each ticket sale.317 Like New Hampshire, the 
only noteworthy restriction on ticket sales is a prohibition against sales 
to minors.318 Estimates of out-of-state ticket sales range from 20 to 25 
percent of total gross revenue.319

315 Interview with John O’Donnell, Staff Attorney for the New York State Depart
ment of Taxation and Finance, Division of Lottery, Nov. 19, 1970.

316 Id.
317 Id.
318 N. Y. State Fin. Law § 1311-a (McKinney Supp. 1970).
319 Interview with John O’Donnell, supra note 315.
320 The Talk of the Town, The New Yorker, Nov. 30, 1968, at 52.
321 Letter from Ernest T. Bird, Director, Division of the Lottery, Dep’t of Taxation 

and Finance, New York State, to Pierce H. O’Donnell, Dec. 4, 1970 (copy on file at 
Geo. L. J.).

322 Id.
323 The Longest Shot, Time, June 23, 1967, at 21. By statute, the operating cost of 

the lottery commission must be less than 15 percent of gross revenue. N.Y. State Fin. 
Law § 92-c(5) (McKinney Supp. 1970).

324 The odds, in 1967, were 4,000 to one for a consolation prize of $150 to $1,000, 
or one million to one on the grand monthly jackpot of $100,000, or 360 million to one 
for the annual surprise of $250,000. The Longest Shot, supra note 323, at 21.

325 A $100,000 winner may pay $60,000 in taxes. The Talk of the Town, supra note 
320.

326 A Long Island family was recently announced the winner of the one million 
dollar first prize in the New York state special summer lottery. N.Y. Times, Oct. 9, 
1970, at 1, col. 2.

327 N.J. Const, art. 4, § 7, 51 2 (1969).

Although below some original predictions that gross revenue would 
approach $360 million per year,320 over $100 million (55 percent of 
gross lottery revenue) has been raised for education in New York 
State321 and monthly sales have averaged over four million dollars322 
since the lottery began over three and one-half years ago. Prize money 
has accounted for only 30 percent of gross revenue,323 a figure which 
some critics feel detracts from the desirability of the New York lot
tery,324 especially when coupled with extremely unfavorable odds. 
Moreover, taxes on winnings are exceptionally high.325 Despite the 
many problems encountered with the New York state lottery, there 
are no plans to abandon this alternative method of raising public revenue. 
In fact, the state lottery commission has recently introduced the million 
dollar lottery in an attempt to stimulate ticket sales.326

New Jersey. Following the approval of a constitutional amend
ment,327 the 1970 New Jersey State Legislature authorized the estab
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lishment of a state lottery,328 with the entire net proceeds to be used 
for state institutions and state aid for education.329 The lottery is super
vised and administered by the Director of the Division of the State 
Lottery in the New Jersey Department of the Treasury.330 A five- 
member state lottery commission is responsible for promulgating the 
rules and regulations necessary to govern the establishment and opera
tion of the state lottery.331 In addition to the requirement of exclusive 
application of net proceeds to state institutions and state aid for educa
tion, the New Jersey state lottery commission is required to allocate 
at least 30 percent of gross lottery revenue to these purposes.332 Lot
tery revenues are placed in a special state lottery fund which is “de
posited in such depositories as the State Treasurer may select.” 333 In
terestingly, the New Jersey lottery laws specifically require the state 
lottery commission “to guard against the use of this act and the rules and 
regulations issued thereunder as a cloak for the carrying on of organized 
gambling and crime . . . .” 334 Although persons under 18 years of age 
are prohibited from purchasing lottery tickets or shares, they may 
receive them as gifts.335

328 N.J. Stat. Ann. tit. 5, § 5:9-1 to -25 (Supp. 1970).
329 Const, art. 4, § 7, € 2; N.J. Stat. Ann. tit. 5, § 5:9-2 (Supp. 1970).
330 N.J. Stat. Ann. tit. 5, § 5:9-4, -6, -8 (Supp. 1970).
■'■‘^Id. § 5:9-7. The scope of these rules and regulations is extensively enumerated.

Id.
332 Id. § 5:9-7(11).
333 Id. S 5:9-21.
334/J. § 5:9-7 (12) (f)(3).
333 Id. § 5:9-15. The only other major restriction on ticket sales precludes officers and 

employees of the Division of State Lottery and their immediate relatives living in the 
same household from purchasing lottery tickets or shares. Id. § 5:9-16.

336 See note 273 supra and accompanying text.

Federal Precedents. Since 1934, at least 16 bills have been in
troduced in Congress calling for the implementation of a national lottery 
to raise funds for various purposes, including: increased veterans’ bene
fits; construction of veterans’ and other federal hospitals; defraying the 
expenses of the Korean conflict; aid to the blind, recipients of old-age 
assistance, and disabled veterans; law enforcement and public welfare; 
and reduction of the national debt and individual federal income taxes.336 
One of these bills, H.R. 6626, introduced in the 1st Session of the 84th 
Congress, is representative of these proposals and contains several fea
tures which might be valuable in constructing a model for the National 
Lottery for the Poor. The bill was designed to provide for a federal 
lottery to raise funds for federal hospitals, the blind, recipients of old- 
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age assistance, and disabled veterans.337 The bill would have established 
a Federal Lottery Commission comprised of five members appointed by 
the President with the advice and consent of the Senate,338 * which would 
be responsible for regulating the federal lottery.330 The proceeds from 
the sale of “tickets of participation” would have been deposited in the 
Treasury and held in a fund known as the lottery fund.340 The initial 
financing of the federal lottery would have come from a loan to be 
repaid as soon as practicable.341 Unlike later lottery bills, FI.R. 6626 
did not authorize the exemption of prizes from federal income taxes.342

337 H.R. 6626, 84th Cong., 1st Sess. § 1 (1955).
333 Id. § 2(a).

Id. § 2(f).
349§ 3(b).
341 Id. § 7.
342 On January 16, 1967, Congressman Fino introduced a lottery bill which provided 

that: “Section 74(b) of the Internal Revenue Code of 1954 (relating to exceptions 
to general rule that gross income includes amounts received as prizes or awards) 
is amended by adding at the end thereof the following new sentence: ‘Gross revenue 
does not include amounts received as prizes under the Federal Lottery Act of 1967.’” 
H.R. 2306, 90th Cong., 1st Sess. § 5 (1967).

343 H.R. 2306, 90th Cong., 1st Sess. (1967).
344 id. § 6; H.R. 6626, 84th Cong., 1st Sess. § 5 (1955).
345 18 U.S.C. 1301-06 (1964), as amended, (Supp. V, 1970); see notes 280-281 supra 

and accompanying text.
34G Some states which have authorized state lotteries allow for local options. N.H. 

Rev. Stat. Ann. tit. XXIV, § 284:21-k (Supp. 1970).
347 H.R. 6626, 84th Cong., 1st Sess. § 3(c) (1955). In addition, sales to anyone under 

21 years of age were prohibited. Likewise, a minor could not receive a lottery ticket 
as a gift, thereby effectively precluding him from participation in the lottery. Id.

348 Id. § 4. An exception, however, was made for patients in federal hospitals and 
other federal institutions. Id.

Some of the provisions of H.R. 6626 and one of its successors, H.R. 
2 3 06,343 illustrate the legal problems inherent in a national lottery. Both 
bills provided for exemptions from existing federal restrictions on lot
teries,344 including those prohibiting sales by post offices, the use of 
interstate commerce and the mails for lottery information and material, 
and broadcasting lottery information.345 Both bills also attempted to 
handle the problems raised by the various state proscriptions against 
lotteries. H.R. 6626 included a provision outlawing sales in those states 
or political subdivisions346 where such sales would be illegal.347 Perhaps 
as an inducement for states to legalize the federal lottery, H.R. 6626 
provided that no payments from lottery receipts could be made to per
sons residing in states where the sale of federal lottery tickets was il
legal.348 H.R. 2306 tackled the state law problems directly, declaring 
the lottery “to be a Federal function for the purpose of raising revc- 
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nue.” 349 Under existing constitutional law, this declaration most likely 
would have rendered the lottery immune from state restrictions.350

349 H.R. 2306, 90th Cong., 1st Sess. § 3(c) (1967).
350 U.S. Const, art. I, § 8.
351 H. R. 2386, 92d Cong, 1st Sess. (1971).
352 1 17 Cong. Rec. 205 (daily ed. Jan. 26, 1971) (remarks of Congressman Wyman); 

rec The [Washington] Evening Star, Jan. 27, 1971, § A, at 12, col. 7.
53 11" Cong. Rec. 205-06 (daily ed. Jan. 26, 1971) (remarks of Congressman Wyman).

354 H.R. 2386, 92d Cong, 1st Sess. § 7 (1971). The first $100 million of proceeds from 
the lottery would be given to the Law Enforcement Assistance Administration to assist 
the states in fighting crime. Id. § 7(1). The remaining proceeds would be awarded to 
the Department of Health, Education, and Welfare. Id. § 7(2). From the language of 
rhe bill, it is doubtful whether any new funds for these programs would be generated 
by the national lottery. Conceivably, existing appropriations for these programs might 
be decreased by the same amount of funds received from the national lottery.

§1.

fnet amount of the proceeds is equivalent to the total amount generated by the 
sale of lottery stamps less the amount paid to the states under a revenue-sharing formula. 
Id. ' 5(a) (1971). States electing to permit the sale of lottery stamps within their 
borders would share not less than five nor more than 15 percent of the gross proceeds 
on a formula weighted between population and proceeds from sales within their state. 
Id. § 6.

357 id. § 5(a).
358 Id. § 5(c).
359 Interview with Congressman Louis C. Wvman, Jan. 29, 1971.
3f,07d. Congressman Wyman’s predictions comport with similar estimates by state and 

local officials concerning the potential of legalized gambling for generating revenues for 
financially-strapped government programs. See Meyer, Legal Gaming Luring States, 
Washington Post, Feb. 14, 1971, § F, at 1, col. 5.

J

Recently, Congressman Louis C. Wyman introduced legislation351 
to authorize the federal government to conduct a national lottery, based 
upon the Treasury balance number, at least once each month.352 In an 
attempt to cripple organized crime’s influence in gambling activities353 
and benefit federal law enforcement and public welfare programs,354 
the Wvman proposal would outlaw numbers betting except in a national 
lottery.355 Furthermore, the bill requires that at least 40 percent of the 
net amount received by the Government356 in such lotteries be distrib
uted to the public357 in the form of tax-exempt prizes.358 Although 
Congressman Wyman admits that lottery revenues may be “an unstable 
source of income,” 359 he predicts that during the first year of opera
tion at least one billion dollars in new funds would be raised.360

NATIONAL LOTTERY STRUCTURE

The National Lottery for the Poor would be integrally connected 
with the National Linkage System, the Poor People’s Bond, and judi- 
banks. Advantages, including decreased operational expenses and stream
lined administration, would be realized by close coordination of these 
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programs.361 Likewise, the revenue from the National Lottery could 
be used for several purposes including: (1) financing the debt service 
on PPB’s; (2) defraying the expenses of FBLIC; (3) providing a surety 
pool for the high-risk lending programs of linkage banks and judibanks;

361 See notes 403-431 infra and accompanying text.
362 por a discussion of how one country (Malta) operates a lottery, see How to 

Run a Lottery, 109 The Economist 1164-65 (1958).
363 Sec notes 289-335 supra and accompanying text.
364 One commentator has estimated that operating expenses for a national lottery 

might run as high as 40 percent. Kinsey, The Role of Lotteries in Public Finance, 16 
Nat’l Tax J. 18-19 (1966).

(4) insuring deposits in the National Linkage System in excess of the 
coverage provided by the Federal Deposit Insurance Corporation; (5) 
furnishing seed-capital loans for the development of new linkage banks, 
judibanks, and low-income consumer credit unions; and (6) financing 
dividend payments on FBLIC stock. To make the National Lotterv 
more appealing, regular lottery drawings could be supplemented by 
periodic special drawings, with the proceeds reserved for one or sev
eral of the aforementioned purposes.

The National Lottery would be administered by the Federal Bonding 
and Linkage Insurance Corporation. Within FBLIC a National Lotterv 
Commission could be delegated the responsibility for promulgating rules 
and regulations governing the entire lottery operation.362 Similar to the 
authority given its state counterparts,363 the National Lottery Commis
sion would be empowered to determine the type of lottery to be con
ducted; the prices of tickets or shares; the manner and frequency of 
selecting winning tickets; the number and amount of prizes; the man
ner of payment of prizes; the types of sales locations and sales methods; 
and the licensing of sales agents and the determination of commissions. 
Certain of these activities, such as the uses of lottery proceeds or the 
portion of gross revenues used for prize money and operating ex
penses,364 may be subject to guidelines and standards prescribed by Con
gress in the authorizing legislation. Furthermore, a maximum lotterv 
ticket price should be set which keeps the lottery within reach of all 
citizens. Finally, Congress might provide that prizes be awarded in 
cash, in Poor People’s Bonds, or perhaps in stock in FBLIC.

If FBLIC issues stock, one noteworthy feature of the National Lot
tery could be a system under which lottery ticket holders may convert 
their tickets into shares in FBLIC. To implement such a conversion, a 
formula correlating the total price of lottery tickets to the market price 
of a share of FBLIC stock would be required. Such a system would 
broaden the appeal of the National Lottery and would provide the 
ticketholder with a continuing interest in FBLIC and its programs.
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JUDIBANK

Traditionally, courts have been characterized as the detached inter
preters of laws and the vigilant guardians of justice. In fulfilling this 
role, they have passively awaited the petitions or complaints of indi
vidual litigants. Out of this ongoing, piecemeal process have evolved 
our basic concepts of justice in a free and democratic society.365 How
ever, in recent years this “judicial vacuum’’ approach has come under 
severe attack by those who accuse the courts of lacking sensitivity to 
blatant social and political injustices.366 These critics believe that ju
dicial activism is imperative in a society frought with deep-seated dis
content, particularly among the poor and near-poor.

365 ‘‘In their effort to give the social sense of justice articulate expression in rules and 
in principles, the method of lawfinding has always been experimental [and rules and 
principals of case law] are continually retested in those great laboratories of the law, 
the courts of justice.” M. Smith, Jurisprudence 21 (1909); see B. Cardoza, The Na
ture of the Judicial Process 9-30 (1921).

•;66“To the ghetto poor, the law has often appeared as an instrument of oppression. 
. . . iCJourts are also generally perceived as enforcers of the suffering of the poor. 
They are seldom seen as defenders against that suffering, much less champions who might 
undertake to relieve it.” Carter, Law and the Urban Crisis, 15 U.C.L.A. L. Rev. 1135, 
1138-39 (1968).

367 Although convenient access to reasonably priced credit is a problem affecting 
many' segments of our population, it especially applies to the poor. Because of limited 
savings and no resources to fall back on in time of emergency, low and middle income 
citizens have a need for credit to pay for essential purchases such as automobiles, 
furniture, and even education and health services. However, in many poverty and 
near poverty’ neighborhoods there is little or no access to legitimate, reasonably priced 
credit sources, such as banks, retail establishments or credit unions. Despite greater 
needs the poor are forced to rely on high priced, often illegal, sources of credit. The 
Urban Coalition i; see National Advisory Commission on Civil Disorders, Report 7 
(1968).

Against this backdrop, the judibank concept is proposed. The judi- 
bank proposal calls for a restructuring of the role of our judicial system 
in order that the courts may assume a more active role in promoting eco
nomic justice. Courts would become programmatic to the extent that 
they would either deposit their funds in local linkage banks or establish 
procedures for providing full banking facilities in those low-income com
munities not serviced by a bank or similar financial institution. This 
approach would help alleviate the serious problem that the poor face in 
gaining ready access to legitimate sources of reasonably priced credit.367

Placing court funds in existing linkage banks would be the most 
efficient method of responding to the credit needs of the poor. How
ever, in the event that a community lacks a bank or a comparable finan
cial institution, the judibank system would be flexible enough to ac
commodate this specific local need. The court could provide seed 
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capital in the form of loans for new low-income consumer credit 
unions368 or similar institutions, encourage existing linkage banks to 
open a branch in the community by promising to deposit court funds 
with the new branch,369 or establish a neighborhood judibank facility 
which would function to provide both short and long term small busi
ness and consumer credit.

368 In its study of various consumer credit institutions, the Urban Coalition con
cluded that “[IJow-income credit unions, because of their low operating costs, have 
the greatest capacity for providing low cost credit to rhe consumer.” The Urban Coali
tion iii.

369 This alternative would not be feasible for every state since some states restrict 
the number and geographic distribution of branches operated by one bank.

370 See notes 378-398 infra and accompanying text.
371 See notes 14-21 supra and accompanying text.

Any of these options would necessitate an evaluation of the degree 
of risk involved in shifting a court’s various trust fund accounts from 
existing investments in securities and interest-bearing time deposits.370 
Like the National Linkage System’s lending program,371 judibank loans 
would be reserved for marginal and high risk recipients who do not 
meet the conventional lending criteria of existing programs such as 
FHA mortgages and Small Business Administration loans. Judibank 
operations would be eligible for participation in the proposed National 
Linkage System, thereby entitling them to all of the services and privi
leges provided by FBLIC membership, including insurance for the total 
amount of individual deposits, receipt of federal, state, and local public 
funds, technical assistance in the evaluation of potential borrowers and 
the overall management of loan portfolios, and deposits from the reve
nue raised by the National Lottery and Poor People’s Bonds. While 
judibanks would be considered an integral part of the entire FBLIC 
operation, the courts still would retain supervisory control commensu
rate with their trustee obligations. Since the courts have an overriding 
duty as trustee to protect the value of funds in their care, every judibank 
loan would also be fully guaranteed bv the FBLIC. This unconditional 
FBLIC guarantee should assuage any fears that these “risky” loans 
jeopardize the assets retained by the courts.

SOURCES OF FUNDS

All attempts at isolating the exact amount of funds annually paid 
into all federal, state, and local courts have proven fruitless. Several 
practical problems compounded the difficulty of arriving at even a 
rough approximation of the figures involved. First, on the federal level, 
the handling of district court funds, which comprise virtually the total 
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amount of federal court funds available, is left to the discretion372 of 
the 93 individual district courts.373 Because of this local autonomy the 
Administrative Office of the U.S. Courts,374 was unable to provide any 
accurate statistics for the total amount of moneys in the custody of all 
federal district courts.375 * Second, on the state and local level there is 
very little centralization of administrative or management functions in 
the courts,370 thereby resulting in a dearth of information concerning 
the trust holdings of these courts. Moreover, a number of states permit 
local control over court funds similar to the independent discretionary 
power of the federal judiciary.377 Finally, the amount of federal, state, 
and local funds available for judibank programs often is governed by 
such factors as the nature of the individual accounts and the duration of 
litigation involving these funds. For example, the rather small amount of 
alimony and support payments paid into a state or local court remains 
subject to the court’s custody for only a limited period of time. On the 
other hand, the large amounts deposited in all courts by federal and state 
highway and urban development authorities are held by the court 
pending the outcome of frequently protracted land condemnation pro
ceedings.

372 “While there are certain registry funds of United States district courts deposited 
in checking accounts, such funds are entirely under the control of the respective courts 
. . . .” Letter from William R. Sweeney, Assistant Director for Management Affairs, 
Administrative Office of the United States Courts, to Pierce O’Donnell, Oct. 28, 1970 
(copy on file at Geo. L.J.).

373 Of these 93 courts, 89 arc regular federal district courts and the remaining four are 
territorial courts. By statute, these districts are broken down into 412 different loca
tions. with seven districts permitted to hold court in only one location and 83 districts 
permined to hold court in more than one location. See 28 U.S.C. §§ 81-131 (1964), 
as amended, (Supp. V, 1970). See also Comptroller General of the United States, 
Report to the Congress: Opportunities for Improvement in the Administrative and 
Financial Operations of the United States District Courts 22-25 (1970) [hereinafter 
cited as Comptroller General].

374 See 28 U.S.C. 601-06 (1964), as amended, (Supp. V, 1970).
See Sweeney Letter, supra note 372. Interestingly enough, the Comptroller Gen

eral’s study indicates that the Administrative Office of U.S. Courts has not issued any 
guidelines or instructions concerning these funds. See Comptroller General 19.

370 Unlike the federal judiciary, most state court systems lack any administrative 
office or similar coordinating body. However, there has been a recent trend in this 
direction with New Jersey, Colorado, Hawaii, and Pennsylvania each establishing a 
state judicial administrative office in one form or another. For a discussion of Ad
ministrative Office of New Jersey courts, see notes 390-398 infra and accompanying text.

377 An example of this local autonomy exists in Colorado. Despite efforts by the 
Colorado Court Administrator’s Office, there is still no central control or investment 
management of funds held in custody bv Colorado state courts. Interview with Mr. 
James Ayers, Budget and Fiscal Officer. Colorado Court Administrator’s Office, Novem
ber 28, 1970.
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Federal Courts. The various federal district courts regularly
place in registry account funds “money of litigants, including money of 
the United States when it appears as a litigant, paid into courts to await 
disposition by court order.’’378 These moneys are considered custodial 
funds since they are held until dispersed as a result of judicial action. 
All money paid into any court of the United States in any case pending 
or adjudicated in such court must be deposited with the Treasurer or 
a designated depository.379 Although the Treasury Department has 
continually encouraged these courts to deposit these registry account 
funds with the Federal Reserve Banks,380 the ultimate decision has re
mained the prerogative of the individual courts.381 Thus, out of an 
average monthly balance in fiscal year 1969 of $56.2 million of registry 
account funds,382 $35 million was on deposit with commercial banks 
and only $21.2 million with Federal Reserve Banks. Of the $35 million, 
about $30 million was on deposit in noninterest bearing accounts.383 As 
of July 31, 1967, 75 of the 93 federal district courts had deposited some 
or all of their registry account funds in a total of 181 commercial 
banks.384

378 Comptroller General 19.
379 28 U.S.C. § 2041 (1964).
380 Treasury’s primary concern is the reduction of the government’s borrowing needs 

and interest costs, particularly with respect to those court funds deposited in non
interest bearing accounts in commercial banks. The Comptroller General has estimated 
that “the Government could have realized savings of about $1.8 million in interest cost 
during fiscal year 1969 if all the district courts had deposited registry account funds 
exclusively with the Treasurer of the United States in Federal Reserve Banks . . . .” 
Comptroller General 19. Partially because of the separation of powers doctrine, the 
Treasury Department has not aggressively pressed this point with the federal courts.

381 Id.
382 Id. at 19-20.
383 Comptroller General 20.
384 Id. The following tabulation shows the number of commercial banks used by the 

75 districts:

Comptroller General 20.

Number of
Commercial Total Number of

Number of Banks Used Commercial
Districts By Each District Banks Used

34 1 34
17 2 34
9 3 27
5 4 20
4 5 20
3 6 18
2 8 16
1 12 12

Total 75 18?
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A substantial portion of registry account funds on deposit with com
mercial banks consists of Government funds posted in land condemna
tion proceedings.385 Because of the protracted nature of these proceed
ings, the court retains custody over substantial sums for extended 
periods.386 This stability of funds makes these registry accounts par
ticularly suitable for participation in both short and long-term judibank 
lending programs. Furthermore, since one of the forces behind the 
courts' reluctance to turn these funds over to the Treasury seems to be 
their desire to keep them in the community, depositing them with local 
linkage banks or opening neighborhood judibank facilities would be en
tirely consistent with this goal.

:j<> Comptroller General 19. For a description of the legal framework of federal land 
condemnation proceedings, see 28 U.S.C. §§ 1358, 1403 (1964); Fed. R. Civ. P. 71 A.

■:S6 Administrative Office of the U.S. Courts, 1970 Annual Report Appendix, table 
C, at 6b (1970). Out of this 2,275 case total, 727 cases had been pending less than one 
year, 521 for one to two years, 324 for two to three years, and 703 for three years and 
over. Id.

;s' See notes 376-377 supra and accompanying text.
388 note 373 supra and accompanying text.

>9 U.S. Bureau of the Census, Preliminary Figures Developed from a Directory
Survey Conducted for the Law Enforcement Assistance Administration (1970).

See note 391 infra and accompanying text.
391 Letter from Michael F. Kocan, Asst. Director, Administrative Office of the 

Courts, State of New Jersey, to Pierce H. O’Donnell, Dec. 23, 1970 (copy on file at 
Geo. L.J.). This figure has a tendency to fluctuate somewhat, but the float seems to 
remain around $30 million. Id.

3*2 Id.

State Courts. As previously indicated, relatively little is known
about the extent of state and local court trust fund holdings.387 How
ever, based upon information obtained from the Administrative Office 
of New Jersey Courts there are indications that state courts may handle 
as much money as, if not more than, the federal courts. This assumption 
is based upon two considerations. First, there are 93 federal district 
courts in 412 locations,388 while there are approximately 12,500 state 
and local courts, excluding minor courts such as justices of the peace.389 
Second, drawing from available statistics, over $31 million in custodial 
trust funds was held by all courts in New Jersey alone at the end of 
fiscal year 19 7 0.390 These New Jersey figures hopefully are representa
tive. According to the Administrative Office of the Courts, there was 
S31.2 million in trust funds held by New Jersey courts as of June 30, 
1970.391 The bulk of these funds exist in cash form and result from litiga
tion pending settlement of land condemnation proceedings involving the 
construction of interstate highways and urban development, incom
petency, minor guardian, and other proceedings.392 Unlike some 
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states,393 New Jersey supervises and manages custodial funds through 
the centralized Administrative Office of Courts under the direction of 
the Chief Justice of the Supreme Court as Trustee.394 These trust funds 
are invested by the Administrative Office in U.S. Government or gov
ernment agency securities,395 although other limited types of security 
purchases are allowed.396 In order to assist the Administrative Office in 
managing its investments, a designated bank acts as its agent397 and an 
Investment Advisory Committee of three experienced investors advise 
and consult with the Chief Justice concerning the investment of all 
estates and funds held by the Court.398

393 Colorado, for example, does not vest supervisory control over the management 
of these court trust funds in its Court Administrator’s Office. See Interview with 
James Ayers, supra note 377.

394N.J. Stat. Ann. §§ 2A: 15-73,-74 (1951).
395 Letter from Michael F. Kocan, supra note 391.
396 N.J. Stat. Ann. § 2A: 15-73 (1951).
397 Letter from Michael F. Kocan, supra note 391.
398 N.J. Court Rule 4:57-3 (a). The services provided by the Investment Advisory 

Committee parallel the function of FBLIC in providing technical and management 
assistance for judibank facilities.

399 H.G. Hanbury, English Courts of Law 109-10 (1944).
409 Id. at 110.
401 S. Cohn, Materials in Civil Procedure 8 (1966).
402 The Chancery, an equity court, was considered the social conscience of the 

Crown. See H. G. Hanbury, supra note 399, at 129.

ANALYSIS

There will be some who regard the judibank proposal as “unjudicial,” 
contending that it is hardly a customary or proper function of the courts 
and that such social welfare activities are better left to other branches 
of government. Furthermore, arguments will be made that the judiciary 
lacks the technical competence to handle the necessary investment pro
grams involved in such an effort, and that there are legal restrictions 
placed upon the use of these funds. These arguments can be met.

Historically, within the English common law court system there 
was the Exchequer, a court of revenue which decided issues between 
the Crown, the taxpayer, and the accountants of the Crown.399 How
ever, the Exchequer was not content with its position as an exclusive 
financial jurisdiction court.400 Gradually, the Exchequer’s jurisdiction 
expanded so that it rivaled the power of the other law and equity courts 
in the English judicial system.401

Courts always have been regarded as protectors of the weak and op
pressed,402 regardless of the serious lapses in this duty recorded by his
tory. Thus, criticisms that social welfare is an exclusive concern of the 
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legislative or executive branches of government reflect an uninformed 
interpretation of the customary or proper function of the courts.

Finally, experience in investment programs such as those of the Ad
ministrative Office of New Jersey Courts indicate that with proper ad
vice and professional assistance, the judiciary is qualified to conduct a 
judibank program. Furthermore, the technical assistance and manage
ment skills of FBLIC would be placed at the disposal of federal and state 
courts in order to assist them in establishing a sound judibank system. 
Since the paramount legal obligation of courts as custodians of funds is 
that of protecting them from dissipation or devaluation, the safeguarding 
of these moneys through deposit insurance for the entire amount and 
FBLIC guarantee of any loans made from these accounts would satisfy 
the major legal obstacles to a judibank program.

FEDERAL BONDING AND LINKAGE INSURANCE 
CORPORATION403

403 Before outlining the structure, purpose, and functions of the Federal Bonding and 
Linkage Corporation, a word of caution is in order. In an age which has witnessed the 
massive proliferation of government agencies, departments, corporations, bureaus, and 
commissions, (See Office of the Federal Register, United States Government Or
ganization Manual 1970-1971 (1970)) careful scrutiny must be given to any proposal 
to create still another government organization. In order to justify any new agency, 
several important questions must be answered. For example, when measured with the 
urgency of the problem sought to be remedied, is there truly a need for a new or
ganization? Will this new unit of government unnecessarily duplicate the functions of 
existing organizations already addressing themselves to the same problems? If not, 
will this new agency be given adequate authority and financing to effectively carry out 
its mandate? The discussion which follows attempts to answer these and other ques
tions involving the establishment, purpose, functions, activities, structure, and financing 
of the Federal Bonding and Linkage Insurance Corporation. Several alternatives are 
discussed so as to allow for the widest possible divergence of thought and thereby avoid 
sacrificing the basic concept to overly inflexible detailed provisions.

404 These regulatory bodies would include the Federal Reserve Board, Federal De
posit Insurance Corporation, Comptroller of the Currency, Federal Home L.oan Bank 
Board, and the Treasury Department. To a certain extent, the 50 state bank regulatory 
agencies would also be included.

405 The federal banking agencies, for example, have been plagued for years by con-

In order to facilitate the implementation of the National Linkage Sys
tem, Poor People’s Bonds, National Lottery for the Poor, and judibank, 
and to provide for smooth coordination and administration of these pro
grams, a new independent government agency, the Federal Bonding and 
Linkage Insurance Corporation (FBLIC), should be established. The 
need for a centralized coordinating, supervisory, and policymaking body 
becomes more apparent in light of the failure of existing agencies404 to 
formulate a meaningful program for utilizing untapped public and 
private funds to assist the poor and near-poor.405 While it is true that 
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the FBLIC might duplicate certain functions of present government 
agencies, these problems could be resolved by legislation or agreement 
between FBLIC and the affected agencies.400

Purpose and Activities

FBLIC would act as catalyst, coordinator and policy maker in de
veloping and administering a comprehensive nationwide program for 
encouraging public and private participation in financially handicapped 
programs aiding the poor and near-poor. FBLIC would require broad 
statutory authority in order to effect substantial reform of federal fiscal 
policies which have ignored the availability of billions of dollars.

In fulfilling its mandate, FBLIC would perform various carefully co
ordinated functions, including the following: (1) develop, implement, 
and administer the National Linkage System; (2) provide technical 
assistance to federal, state, and local governments, linkage banks and 
judibanks; (3) monitor the lending programs of linkage banks and judi- 
banks; (4) insure all deposit in the National Linkage System in excess 
of FDIC coverage; (5) provide seed capital for the creation of low-in- 
come consumer credit unions and similar financial institutions; (6) con
duct on-going research and development programs to identify alterna
tive and more advanced methods for funding social welfare programs; 
(7) administer the issuance and sale of Poor People’s Bonds and supervise 
the Poor People’s Bond program; (8) oversee the general operation of 
the National Lottery for the Poor, including the sale of tickets, licensing 
of agents, promotion of the lottery, and the awarding of prizes; (9) 
insure certain high risk loans; and (10) perform all other functions 
necessary for the success of FBLIC and the programs administered by 
the Corporation. FBLIC should remain flexible enough to adjust to * 
diets between them. Most critics feel that the situation contributes to a weaker bank- 
regulatory system in the United States. See Robertson, Federal Regulaion of Banking: 
A Plea for Unification, 32 Law & Contemp. Prob. 673 (1966); Hacklcy, Our Baffling 
Banking System, 52 U. Va. L. Rev. 565 (1966). See also Hearings on H.R. 6718 Before 
the House Comm. on Banking and Currency, 91st Cong., 1st Sess. 1219-25 (1969). Al
though the previously mentioned Illinois Linked-Dcposit Program, the Minority De
posit Program of the federal government, the innovative lending programs of certain 
banks, and the various state lotteries are healthy and welcome developments, they are 
not the far-reaching reforms which are needed to effectively challenge the credit prob
lems of the low-income consumer.

406 Under existing banking laws, the Federal Deposit Insurance Corporation is em
powered to examine all member banks, including national banks which arc required to 
be members of FDIC and are regulated by the Comptroller of the Currency. How
ever, by agreement, the Comptroller of the Currency examines these national banks and 
forwards a copy of the examination reports to the FDIC. Similar arrangements could 
be made in the case of obvious duplication of functions between FBLIC and other 
government agencies.
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changing economic conditions and credit needs among the poor and 
near-poor.

Establishment, Structure, and Nature of FBLIC

FBLIC might be established through several possible methods. Like 
similar government organizations, it can be created by an Act of Con
gress, an Executive order, or a Reorganization Plan.407 There exist au
thorizations for implementing various phases and aspects of the pro
posals outlined in this article.408 Likewise, certain legal problems such as 
the safe and sound banking practices required by federal banking laws409 
would have to be overcome by changes in law, such as the exclusion of 
fully guaranteed linkage bank loans from this requirement. Despite 
these alternatives, a program of the complexity and scope spelled out 
here should receive congressional approval in the form of legislation 
authorizing the creation of a new agency with the power to implement 
the National Linkage System, Poor People’s Bonds, National Lottery, 
and judibank system. Such an Act also should contain the necessary 
amendments to other laws which presently prohibit or limit some or all 
of these activities. Furthermore, the legislation creating FBLIC should 
make clear that it is in the best interests of the Government and the 
nation that the financial and credit resources of the public and private 
sector be employed in an innovative fashion in order to maximize the 
opportunity for obtaining full utilization of such resources. In this 
manner, FBLIC’s mandate to eradicate the billion dollar wasteland would 
be clear and undeniable, and the cooperation of heretofore intransigent 
institutions such as the Treasury Department410 would be more likely.

407 Various types of government organizations may serve as models for FBLIC. Each 
agency, commission, or corporation is analyzed in terms of such characteristics as how 
they were established, their purpose, functions and activities, method of financing their 
operations, and their administrative structure. See Appendix IV infra.

408 Sec notes 38-47 and 60-83 supra and accompanying text.
4°*» 12 L’.S.C. § 1818(a), (b), (c) (Supp. V, 1970).
4io See notes 30-33 supra and accompanying text.
4H For a representative sampling of some of these government organizations, see 

Appendix IV, infra.

In the past, government-created organizations have taken many differ
ent forms in terms of their relation to government. These creations 
have included executive departments, departmental agencies, offices and 
commissions, advisory councils, independent agencies, boards, intergov
ernmental bodies, independent commissions, quasi-official agencies, and 
multilateral and bilateral international organizations.411 Such an organi
zation’s relationship to government ordinarily depends upon several 
factors including the nature of its function, the contemplated scope of 
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its authority, prevailing political and popular sentiment toward the or
ganization and its mission, and the feasibility and desirability of incor
porating the organization into an established governmental body. For 
example, the early independent regulatory agencies were the creatures 
of the widespread distrust of big business and the political pressures 
which could be brought to bear upon an otherwise captive executive 
agency.412 The passage of time has caused many observers to question 
the ability of supposedly independent agencies to adequately represent 
the public interest. Thus, Ralph Nader has termed the Interstate Com
merce Commission, the oldest independent regulatory agency, “a classic 
illustration of how governmental powers in effect can be appropriated 
by the very industries that are supposedly regulated.” 413

412 1 K. Davis, Administrative Law Treatise 1.O3-.O4 (1958).
^Hearings on Oversight of the Interstate Commerce Commission Before the Sub

comm. on Surface Transportation of the Senate Comm, on Commerce, 91 sr Cong., 2d 
Sess., sec. 78, at 3 (1970).

414 Address by Congressman Patman, National Press Club, July 31, 1969 (copy on 
file at Geo. L.J.). But see Foreign Operations and Government Information Sub
comm. of House Comm, on Government Operations, 91st Cong., 2d Sess., Access by 
the Congress to Information from Regulatory Boards and Commissions 27 29 
(Comm. Print 1970).

In order to avoid some of the pitfalls, the FBLIC should be made an 
independent agency to ensure the autonomy required to successfully 
carry out its mission. In this vein, the Federal Reserve System illustrates 
certain advantages and drawbacks that surround an extraordinarily inde
pendent government agency. Partially because of its fiercely autono
mous nature, it has been able to exercise a great deal of influence upon 
credit conditions in this nation. However, the Federal Reserve’s power
ful position in this area has not been universally acclaimed, primarily 
because some critics feel that the Federal Reserve has too much un
bridled discretion, lacks adequate accountability to the Congress, and 
does not cooperate enough with the other segments of Government in 
formulating a coordinated national economic and monetary policy.414

The legislation creating FBLIC should contain adequate safeguards to 
ensure that affected federal, state, and local governments are not ignored 
in the policymaking process. This end might be accomplished by re
quiring formal representation of these governments on FBLIC’s Board 
of Directors. On the Federal level, the Treasury Department, Office of 
Management and Budget, and the congressional appropriations com
mittees are but a few of the groups that should be regularly consulted.

Structurally, FBLIC could be modeled along the lines of any one of 
several existing federal agencies and corporations. Moreover, FBLIC 
should be governed by a Board of Directors ranging in size from 10 to
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25 members.415 Some of the directors would be appointed by the Presi
dent and approved by the Senate. Because the functions of FBLIC are 
varied, there should be provisions for an adequate representation of ex
perts in fields such as banking, finance, economics, public relations, law, 
and social welfare, as well as representatives of the poor and near-poor. 
National, regional, and local citizen advisory groups should be created to 
assist the board.416 Furthermore, the Board of Directors should be em
powered to appoint an Administrator to act as chief executive officer417 
who. in turn, should be allowed to select a competent professional staff 
to assist him in carrying out the functions of the corporation.

415 The primary reason for suggesting a maximum limitation of 25 directors lies in 
avoiding the creation of an unwieldy and cumbersome governing board.

41GFor example, the Board of Governors of the Federal Reserve System confers 
periodically with its Federal Advisory Council on general business conditions. The 
Council, composed of one representative from each of the twelve Federal Reserve Dis
tricts, also makes recommendations concerning matters within the Board’s jurisdiction. 
12 U.S.C. §§ 261-62 (1964).

The new Postal Service Corporation has its own Advisory Council which consults 
with and advises the Board of Governors on all aspects of postal operations. The 
Council has the following composition: The Postmaster-General, his Deputy, and 11 
additional members appointed by the President, four of whom are among nominees of 
recognized Postal Service labor organizations, four of whom are representatives of 
ma;or mail users, and three of whom represent the public at large. See Postal Reor
ganization Act of 1970, Pub. L. No. 91-375, 84 Stat. 719, to be codified as 39 U.S.C. § 
206.

A nine-member advisory committee consults with the Export-Import Bank on its pro
gram. The members are appointed by the Board of Directors on the recommenda
tion of the president of the bank, and they must be broadly representative of produc
tion, commerce, finance, agriculture, and labor. 12 U.S.C. § 635a(d) (Supp. V, 1970).

The Commodity Credit Corporation also has an advisory board which meets at least 
once every three months in order to survey the general policies of the corporation and 
to advise the Secretary of Agriculture with respect thereto. The five members of 
the advisory board must reflect broad agricultural and business experience. They are 
appointed by the President of the United States and serve at his pleasure. 15 U.S.C. 
§ 714g(b) (1964).

417 l or example, the new postal corporation’s chief executive officer is the Postmaster- 
General. Postal Reorganization Act of 1970, Pub. L. No. 91-375, 84 Stat. 719, to be 
codified as 39 U.S.C. § 203. Similarly the General Manager is the Tennessee Valley Au
thorin’s principal administrative officer. See 16 U.S.C. § 831b (1964).

4I"/'.g., the National Science Foundation, an independent agency within the execu
tive branch is financed entirely by congressional appropriation. 42 U.S.C. § 1875 (1964).

419 In order to meet its expenses and pay the salaries of its employees, the Federal 
Reserve Board makes semi-annual assessments upon the Reserve Banks in proportion to 

FINANCING

Presently, there are several different methods by which government 
agencies and corporations are funded, including direct congressional 
appropriation,418 assessments levied upon participating members,419 sale 
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of stock,420 issuance of notes, bonds, and other evidences of indebted
ness,421 proceeds from various service activities,422 voluntary contribu
tions from private citizens,423 and interest on investments in government 
securities.424 Some organizations are financed by a combination of two 
or more of these devices. For example, while the Corporation for Public 
Broadcasting does not have the power to issue bonds, it is financed by 
government appropriations and private grants.425 The new Postal Serv
ice Corporation is financed through postal charges levied upon users, a 
public service component annually appropriated by Congress,426 and 
through the sale of bonds.427 The Tennessee Valley Authority receives 
congressional appropriations, is authorized to issue securities, and re
ceives income from charges for its services.428

their capital stock and surplus. 12 U.S.C. § 243 (1964). For the year ended December 
31, 1969, the Federal Reserve Board collected $36,301,763 in total assessments. Board of 
Governors of the Federal Reserve System, Annual Report: 1969, at 323 (1970).

420 The Communications Satellite Corporation is financed by the sale of stock, up to 
50 percent of which may be owned by common carriers. 47 U.S.C. 5734(b)(2) (1964).

421 See Appendix IV infra; notes 250-56 supra and accompanying text.
422 Two examples are the Tennessee Valley Authority and the new Postal Service 

Corporation. See Appendix IV infra.
423 The American National Red Cross, a quasi-official government agency, is financed 

through voluntary contributions. 36 U.S.C. § 2 (1964).
424 While the Federal Deposit Insurance Corporation does receive funds from assess

ments on insured banks, it also derives income from investments on its Government 
or government guaranteed securities. See 12 U.S.C. § 1823 (a) (1964). In fiscal year 
1969, the FDIC received $48,493,511 in accrued interest. Federal Deposit Insurance 
Corporation, Report to Insured Banks 6 (1969).

42547 U.S.C. §5 396(g) (2) (A), 396(k) (1) (Supp. V, 1970). See Appendix IV infra.
426 Postal Reorganization Act of 1970, Pub. L. No. 91-375, 84 Stat. 719, to be codified 

as 39 U.S.C. § 2401.
427 Postal Reorganization Act of 1970, Pub. L. No. 91-375, 84 Stat. 719, to be codified 

as 39 U.S.C. § 2005.
428 See Appendix IV infra.
429 Some seed capital in the form of a loan from the Treasury or a congressional 

appropriation may be necessary to finance the early operations of FBLIC. The new 
Postal Service is being financed by transitional appropriations. See Postal Reorganiza
tion Act of 1970, Pub. L. No. 91-375, 84 Stat. 719, to be codified as 39 U.S.C. § 2004.

430 Before this approach is adopted, careful attention should be given to the profit 
margin of linkage banks. If too high an assessment, or any assessment at all, would 
hamper a reasonable profit, it should be avoided.

The Federal Bonding and Linkage Insurance Corporation would have 
several possible sources of revenue, including: (1) congressional appro
priations;429 (2) proceeds from the sale of Poor People’s Bonds; (3) 
profits from the National Lottery for the Poor; (4) assessments upon 
linkage banks and judibank facilities;430 (5) investment income; and (6) 
sale of stock, if the corporation were to become profitmaking or other
wise able to issue dividends. All revenues received from the various 
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activities could be placed in a general FBLIC fund.431 Alternatively, the 
general fund could be subdivided into various special funds for each pro
gram activity. For example, all proceeds from the National Lottery 
for the Poor could be isolated from other revenues, allowing funds to 
be earmarked for certain designated activities such as student loans or 
repayment of interest and principal on Poor People’s Bonds. Out of the 
general or special funds would come the moneys for the debt service on 
the Poor People’s Bonds, payment of prizes awarded in the National 
Lottery, payment of dividends to shareholders, and the satisfaction of 
all expenses incurred by FBLIC in operating its various programs. Pend
ing the disbursement of these moneys, they could be deposited in linkage 
banks and judibank facilities.

41 I.ike other mixed-ownership government corporations, FBLIC should be made 
subject to annual audits by the General Accounting Office so as to protect the invest
ments of the Government and private citizens. See 31 U.S.C. § 857 (Supp. V, 1970).

SUMMARY

By virtue of the unique nature of its mission, FBLIC would be a 
hvbrid among government organizations. Some of the best features of 
several different types of government groups have been employed in 
designing FBLIC’s structure, functions, and method of finnacing. In 
the final analysis, FBLIC would be nothing more than a public interest 
government corporation with the special task of converting a multibil
lion dollar wasteland into a resource for helping to solve the credit needs 
of the Nation’s poor and near-poor.
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APPENDIX I
Sources of Funds

Federal Funds
U.S. Treasury Accounts

Tax and Loan Accounts
Convenience Accounts and Time Deposits

Non-U.S. Treasury Accounts
Accounts Authorized by Statute

Post office
Others

Government Advances to Outside Entities*

* This figure represents total federal assistance payments for 1971. Only a portion of 
this amount would be able to be maintained in the National Linkage System for any 
sustained period of time.

**This listing of private sources is designed to be representative only and docs not 
attempt to include all possible private sources of funds for the National Linkage System.

*** These one billion dollar figures represent the life insurance and commercial bank
ing industries’ present voluntary commitment to improve housing conditions and finance 
job-creating enterprises and needed services for the urban poor. The total assets of the 
life insurance industry exceeds $199.6 billion and the commercial banking industry has 
total deposits in excess of $477 billion.

****This figure for annual income from the National Lottery for the Poor is neces
sarily conjectural. It represents an average of the estimates made by several proponents 
of a federal lottery.

Nonappropriated Funds
Military Organizational Funds
Federal Health Insurance Benefits Accounts 

Change in Federal Reserve Board’s Reserve Requirement

Increase in FDIC Maximum Insured Deposit Levels

State and Local Governments
Time and Demand Deposits
State Insurance and Trust Systems

Private Sources**
Federal and State Credit Unions
Corporations (cash holdings only)
Life Insurance Companies***  ****
Commercial Banks***

Poor People's Bonds

National Lottery for the Poor* 4**

Federal and State Courts
Federal Courts
State Courts

$+40,699,000,000
6,929,000,000
6,929,000,000 

(Minimal) 
+27,770,000,000 

150,000,000 
140,000,000 

10,000,000 
(estimate) 

27,600,000,000 
+20,000,000 

20,000,000 
(Unknown) 
5,000,000,000 

(estimate)
1,000,000,000 

(estimate)

80,300,000,000 
30,700,000,000 
49,600,000,000

65,500,000,000 
13,600,000,000 
49,900,000,000

1,000,000,000
1,000,000,000

1,500,000,000 
(estimate)

5,000,000,000 
(estimate)

406,200,000 
56,200,000

350,000,000 
(estimate)



S i ate Lotteries

Authorization

Purpose

Gross Revenue 
Operating Expenses

Amount Paid in Prizes

Net Revenue
Price of Ticket(s)

Where Tickets
Are Sold

Vendor's Commission

Frequency of
Drawings

Restrictions on
Ticket Sales

New I lamp shire
N.H. Rev. Stat. Ann., tit. XXIV, 
H 284:21-a to -q (1970)

Aid to Education

§22,113,000 (as of Oct. 1970)
$3,569,000

$7,460,000

$10,746,000 ($90 per student) 
$3.00

state liquor stores 
race tracks and parks 
toll plazas
hotels and motels 
commercial areas 
$.25 per ticket

10 per year

New York
N.Y. Const, art. 1, § 9 (1966)
N.Y. Finance Law § 92-c (McKinney 1970)
N.Y. Tax Law 1300-15 (McKinney 1970) 
Aid to Education

$144,364,920 (as of March 31, 1970)
Limited by statute to less than 15% of gross 
revenue
$44,876,817 (as of March 31, 1970)

$82,274,096 (as of March 31, 1970)
$.50, $1.00, $3.00

12,400 licensed outlets throughout the state, 
including liquor stores, hotels, motels, and 
commercial areas

5% (plus certain awards if vendor sells a 
winning ticket)
once per month in addition to special draw
ings

New Jersey
N.J. Const, art 4, § 7, Î 2
N.J. Stat. Ann. 5:9-1 to -25 (1970)

Aid to Education and State Insti
tutions
No sales as of Nov. 1970
No statistics available

No statistics available

By statute no less than 30%
$.50

To be determined by the New 
Jersey State Lottery Commission

A
PPEN

D
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1. no restrictions on amount one 
individual may purchase

2. no sales to minors but gifts of 
tickets are permitted

1. no restrictions on the amount one indi
vidual may hold

2. no sales to minors but gifts of tickets are 
permitted

To be determined by the New 
Jersey State Lottery Commission 
To be determined by the New 
Jersey State Lottery Commission

1. no restrictions on the amount 
one individual may purchase

2. no sales to anyone under 18 
years of age but gifts of tickets 
are permitted



Selected Listing of Bills on a National Lottery 
Introduced in Congress Since 1934

Bill Congress Session Date Sponsor
H.R. 7316 73rd 2d 1934 Kenney

H.R. 4 75th 1st 1937 Kenney
H.R. 4421 81st 1st 1949 Clemente

H.R. 8022 81st 2d 1950 Clemente

H.R. 9441 81st 2d 1950 Clemente

H.R. 3879 83d 1st 1953 Fino

H.R. 6626 84th 1st 1955 Fino

H.R. 3520 85th 1st 1957 Fino

H.R. 2534 86th 1st 1959 Fino

H.R. 2007 87th 1st 1961 Fino

H.R. 768 88th 1st 1963 Fino

Purpose
“To authorize the raising of funds by lottery and for the purpose of providing 
additional means of defraying the cost of government, including expenditures 
authorized for veterans and their dependents, and for other purposes.”
“To create a Federal Lottery Commission, and for other purposes.”
“To establish a national lottery the proceeds from which are to be used for the 
benefit of veterans and for the construction of veterans’ hospitals, and for other 
purposes.”
“To establish a national lottery, the proceeds of which arc to be used toward 
the payment of a Federal bonus to veterans of the armed services of World War 
II.”
“To establish a national lottery, the proceeds from which are to be used for the 
expenses of the Korean incident for disability and hospital benefits to veterans 
and for the payment of a Federal bonus to veterans of the armed services of 
World War II and of the Korean incident, and for other purposes.”
“To provide for a Federal lottery to raise funds for Federal hospitals, the blind, 
recipients of old-age assistance, and disabled veterans.”
“To provide for a Federal lottery to raise funds for Federal hospitals, the blind, 
recipients of old-age assistance, and disabled veterans.”
“To provide for a Federal lottery to raise funds for Federal hospitals, the blind, 
recipients of old-age assistance, and disabled veterans.”
“To provide for Federal lotteries to raise funds to provide for a reduction in the 
national debt and a reduction in the Federal individual income taxes.”
“To provide for Federal lotteries to raise funds to provide for a reduction in the 
national debt and a reduction in the Federal individual income taxes.”
“To provide for Federal lotteries to raise funds to provide for a reduction in the 
national debt and a reduction in the Federal individual income taxes.”

A
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tional drawings the proceeds of which shall be apportioned among the Law En
forcement Assistance Administration, the Department of Health, Education, and 
Welfare, and such states as may elect to participate therein.”

H.R. 2416 89 th 1st 1965 Fino “To provide for Federal lotteries to raise funds to provide for a reduction in the 
national debt and a reduction in the Federal individual income taxes.”

H.R. 4489 89th 1st 1965 Fino “To provide for the establishment of a commission to conduct a national ref
erendum on the question of Federal lotteries, and for other purposes.”

H.Res. 321 89th 1st 1965 Fino “To create a Select Committee to conduct an investigation of the feasibility and 
advisability of a government lottery.”

H.R. 2306 90th 1st 1967 Fino “To provide for Federal lotteries to raise funds to provide for a reduction in the 
national debt and a reduction in the Federal individual income taxes.”

H.R. 2386 92d 1st 1971 Wyman
J “A bill making it a Federal crime to engage in number wagering except in na-
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APPENDIX IV
Existing Models for the Federal Bonding and

Linkage Insurance Corporation

American Red Cross

Established: By Act of Congress in 1905. 36 U.S.C. §§ 1-16 (1964).

Federal Relationship: A body corporate and politic in the District of Columbia, with 
membership open to all United States citizens. It is considered 
a quasi-official agency.

Purpose: To act as a medium of voluntary relief and communication be
tween the American people and their Armed Forces, and to 
carry on a system of national and international relief to prevent 
and mitigate suffering caused by disasters.

Financing: By voluntary contributions.

Administration: A 50-member Board of Governors appointed by the President of
the United States, local Red Cross chapters, and the Board of 
Governors itself. The Board of Governors directs and manages 
the corporation.

Significant Features: 1. The Board of Directors, composed of members appointed by 
the President of the United States and private citizens chosen 
by local Red Cross chapters, suggests a possible pattern of pub- 
lic/private representation on the governing body of FBLIC.

2. The quasi-official status of the Red Cross permits it to exer
cise a healthy degree of autonomy in carrying out its various 
programs. While an effective FBLIC would require comparable 
latitude in fulfilling its mandate, there must still be some direct 
accountability to Congress.

Appalachian Regional Commission

Established: By Act of Congress in 1965. 40 U.S.C. App. §§ 1-405 (Supp. V,
1970).

Federal Relationship: Experiment in sharing administration and policymaking by state 
and federal officials.

Purpose: To develop plans for and coordinate comprehensive plans for
regional economic development authorized by the Act. The 
Commission initiates and conducts programs furthering economic 
development in Appalachia, such as land treatment and control 
of erosion, large health projects, mining area restoration, and 
timber development.

Financing: Until July 1, 1967, financed by the federal government; since
then, expenses have been shared equally by the federal govern
ment and the 13 Appalachian states.
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Administration:

Significant Features:

Established:

Federal Relationship:

Purpose:

Financing:

Administration:

The Commission is composed of the Governors or their repre
sentatives from the 13 states in the region, along with two co- 
chairmen, one of whom is selected by the 13 aforementioned 
members and one of whom is appointed by the President, with 
the advice and consent of the Senate. In terms of mode of op
eration, project proposals are made by the states to the Com
mission. The Commission recommends projects to Congress, 
which then decides whether or not to appropriate funds for the 
recommended projects. However, no project can be approved 
unless the state involved approves. A Commission staff, headed 
by an Executive Director, develops research projects, processes 
project applications, and provides standards and technical assist
ance necessary for project approval.

1. As an experiment in the sharing of administration and policy- 
making by the federal and state governments, the Appalachian 
Regional Commission points to the excellent prospects for fed
eral, state, and local cooperation in the creation, implementation, 
and administration of the National Linkage System. FBLIC 
would be designed so as to be flexible enough to respond to 
regional and local credit needs of the poor.

2. The composition of FBLIC’s Board of Directors should re
flect the participation of state and local governments in the 
National Linkage System.

3. FBLIC’s professional staff would provide technical assistance 
to federal agencies, state and local governments, and the busi
ness and banking communities in order to aid them in develop
ing and administering FBLIC programs.

National Institutes of Health

Established as an agency by the Secretary of Health, Education 
and Welfare’s Reorganization Order of April 1, 1968. See 
Office of Federal Register, Government Organization Man
ual: 1970-71, at 392 (1970).

An agency within the Department of Health, Education and 
Welfare (previously a bureau).

Providing leadership and direction to programs in the health 
field. Conducting and supporting research and programs de
signed to increase health manpower, improving collection and 
exchange of health information, administering federal standards 
for biological products sold in interstate commerce.

Congressional appropriation.

A Director, who is appointed by the Secretary of Health, Edu
cation and Welfare and who works under the direction of the 
Assistant Secretary for Health and Scientific Affairs, manages 
NIH’s ten research institutes and six program bureaus.
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Significant Features:

Established:

Federal Relationship:

Purpose:

Financing:

A d'ministration:

Significant Features:

Established:

Federal Relationship:

Purpose:

Financing:

FBLIC would provide leadership and direction to programs in 
public finance, banking, and consumer credit aimed at increas
ing the availability of reasonably priced credit for the nation’s 
poor. Simultaneously, FBLIC would conduct an ongoing re
search and development program in these and related fields.

Commodity Credit Corporation

Originally established in 1933 by Act of Congress. Its present 
structure and functions were specified in 1948. 15 U.S.C. § 714 
(1964).

Body corporate which is an agency and instrumentality of the 
Department of Agriculture.

Stabilizing, supporting, and protecting farm income and prices; 
assisting in maintenance of balanced and adequate supplies of 
agricultural commodities; facilitating the orderly distribution of 
agricultural commodities.

Capitalization of $100,000,000 subscribed by the United States; 
the Corporation has authority to borrow up to $14.5 billion to 
carry out its program.

A six-member Board of Directors manages the Corporation, sub
ject to the general supervision and direction of the Secretary of 
Agriculture. The Corporation is aided by an Advisory Council.

1. If the structure of FBLIC provides for the issuance of stock, 
a portion would be owned by the United States. FBLIC would 
be a corporate agency and instrumentality of the federal gov
ernment.

2. Unlike the Commodity Credit Corporation, FBLIC’s Board of 
Directors would not be subject to the control of an executive 
department or agency head. However, FBLIC would be ac
countable to Congress.

Communications Satellite Corporation

By Act of Congress in 1962. 47 U.S.C. §§ 731-35 (1964).

Government-created corporation for profit, not an agency of 
the United States Government; not subject to GAO or other 
government audit.

Plan, construct, own and operate a commercial communications 
satellite system; furnish, for hire, channels of communication; 
conduct and contract for research and development related to 
its mission.

Issuance of stock: common carriers can own up to 50% of the 
stock. The stock sold initially for $100 a share.
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Administration:

Significant Features:

Established:

Federal Relationship:

Purpose:

Financing:

Administration:

Significant Features:

Board of Directors consists of 15 members who must be United 
States citizens; three members are appointed by the President of 
the United States with the advice and consent of the Senate, for 
staggered three-year terms; 6 members are elected annually by 
those stockholders who are communications common carriers, 
and 6 members are elected annually by the other stockholders of 
the corporation. As stock holdings of carriers decrease, the 
6:6 ratio has been modified to reflect the change. The Board 
manages the Corporation and appoints the President and other 
officers.

1. COMSAT’s activities are exclusively financed by the sale of 
stock in the corporation, thereby precluding the need for Con
gressional appropriations. Once FBLIC is firmly established, its 
programs would be financed in several ways, including the pos
sibility of the sale of stock. Thus, FBLTC’s operations would not 
require the expenditure of any federal funds.

2. Unlike COMSAT, FBLIC, as a mixed-ownership Government 
corporation, would be subject to supervisory control of its finan
cial activities.

Corporation for Public Broadcasting

By Act of Congress in 1967. 47 U.S.C. § 396 (Supp. V, 1970).

Nonprofit corporation, not an agency of the U.S. Government. 

To facilitate educational program availability; to aid in the de
velopment and operation of educational broadcasting facilities, 
and to afford maximum protection to such broadcasting from 
extraneous interference and control. The Corporation awards 
grants for production of educational TV programs, arranges for 
distribution and transmission facilities, and encourages the cre
ation of new educational and noncommercial broadcast stations.

Government appropriations and private grants; the Corporation 
was not given power to acquire facilities, issue bonds, or sell a 
product. It is subject to GAO audits.

Board of Directors consists of 15 members appointed by the 
President, with the advice and consent of the Senate. The mem
bers of the Board are to be U.S. citizens who are not regular, 
full-time employees of the U.S., and who are eminent in such 
fields as education, cultural and civic affairs, or the arts.

1. The creation of the Corporation for Public Broadcasting 
(CPB) represents the federal government’s decision that it is 
in the national interest for government to stimulate and facili
tate educational broadcasting. Similarly, the establishment of 
FBLIC would recognize the major role that the federal govern
ment must play in ensuring that the financial and credit re
sources of the public and private sector are employed in an 
imaginative and resourceful fashion so as to maximize the oppor
tunity for obtaining full utilization of these resources.
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Established:

Federal Relationship:

Purpose:

Financing:

Administration:

Significant Features:

2. Unlike CPB, FBLIC could be authorized to issue stock. How
ever, in the same manner that CPB is held financially account- 
able, FBLIC would be subject to GAO audit.

Federal Reserve System

By Act of Congress in 1913. 12 U.S.C. 221-522 (1964).

Classed as an agency of the federal government, the Board has 
often taken the view that the FRS should be independent of 
Government, a view that its method of financing helps to sustain.

To regulate the supply of credit and currency. The FRS’s ac
tivities include examining accounts and affairs of Federal Re
serve Banks, permitting or requiring federal reserve banks to 
rediscount the discounted paper of other federal reserve banks, 
and fixing the percentage of individual bank capital and surplus 
which may be represented by loans secured by stock or bond 
collateral made by member banks within any district.

From assessments levied upon member banks, not from con
gressional appropriations.

The Board of Governors consists of seven members, to be ap
pointed by the President, with the advice and consent of the 
Senate; the members are to be chosen with due regard to a fair 
representation of the financial, agricultural, industrial, and com
mercial interests, and geographical divisions of the country. No 
member of the Board shall be an officer or director of any bank 
or hold stock in any bank. The Federal Advisory Council 
consists of one representative from every federal reserve district, 
each representative to be selected annually by the board of di
rectors of each federal reserve bank. The Council confers with 
the Board of Governors on general business conditions and 
makes various policy recommendations.

1. FBLIC would also be classified as an independent agency of 
the federal government in order to assure that degree of au
tonomy necessary to carry out its far-ranging mission.

2. In order to finance its operations, FBLIC might also levy a 
nominal assessment on banks participating in the National Link
age System. Like the Federal Reserve System, it is hoped that 
eventually FBLIC would not be funded by congressional ap
propriations.

3. FBLIC’s activities in stimulating the availability of credit for 
the poor would, in many respects, complement the Federal Re
serve Board’s function of regulating the overall supply of credit 
in the nation. Therefore, close cooperation between the two 
agencies would be absolutely essential.

4. Some of FBLIC’s directors would be experts in the various 
fields of expertise involved in the corporation’s programs.

5. Several expert advisory panels, reflecting the various disci
plines connected with FBLIC’s activities, would be established.
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U.S. Postal Service

Established: By Act of Congress in 1970. Pub. L. No. 91-375, 84 Stat. 719,
to be codified as 39 U.S.C. §§ 101-5605.

Federal Relationship: Government “corporation”, an independent part of the U.S. 
executive branch.

Purpose: To provide postal services to the Nation efficiently and at rea
sonable rates.

Financing: Postal charges levied upon users and a public service component
appropriated annually by Congress. The Corporation has a 
bonding capacity and a revolving fund in the Treasury.

Administration: The Board of Governors is composed of 11 members, nine of
whom are “Governors” appointed by the President, with the 
advice and consent of the Senate; none of them may concur
rently serve as U.S. employees or officials. The Governors shall 
be chosen “to represent the public interest generally, and not as 
representatives of specific interests connected with the Postal 
Service.” The Postmaster General and his Deputy are ex officio 
voting members of the Board of Governors. The Board directs 
and controls the expenditures and reviews the practices and 
policies of the Postal Service. xA 13-member Advisory Council 
consults with and advises the Board of Governors “regarding all 
aspects of postal operations.”

Significant Features: 1. FBLIC would also be a government corporation, but it would 
be totally independent of the executive branch.

2. FBLIC would employ several funding techniques, including 
the possible sale of bonds.

3. The Governor selection process of the U.S. Postal Service 
closely parallels that suggested for FBLIC. Likewise, the powers 
of FBLIC’s Board of Directors are comparable to the authority 
vested in the Postal Service’s Board of Governors.

4. FBLIC would have several advisory groups instead of one 
general advisory council.

Tennessee Valley Authority

Established: By Act of Congress in 1933. 16 U.S.C. § 831 (1964).

Federal Relationship: A wholly owned government corporation (an independent 
agency).

Purpose: To maintain and operate the properties now owned by the
United States in the vicinity of Muscle Shoals, Alabama, in the 
interest of national defense and for agricultural and industrial 
development, and to improve navigation on and control of the 
Tennessee River.

Financing: By issuance of bonds sufficient to build or acquire power-gen
erating capacity, then expected to pay its way by sale of power; 
was given initial congressional appropriation that it had to re
pay; issues no stock; subject to GAO audit.
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Administration:

Significant Features:

Established:

Federal Relationship:

Purpose:

Financing:

Administration:

Significant Features:

The Board of Directors consists of three United States citizen 
members, to be appointed by the President with the advice and 
consent of the Senate. The President, in appointing the mem
bers of the Board, designates a chairman. The Board of Direc
tors manages the affairs of TVA. A general manager serves as 
chief executive officer.

1. FBLIC would finance several of its programs by the sale of 
its Poor People’s Bonds.

2. Because of the unique nature of its mission and the need for 
broad-scaled reforms in fiscal policies and practices, FBLIC 
would also be established by an Act of Congress.

Federal Deposit Insurance Corporation

Originally, by Act of Congress in 1933. 12 U.S.C. 1811-31 
(1964).

Nonprofit corporation, independent agency within the executive 
branch.

To promote and preserve public confidence in banks and to pro
tect the money supply by insuring bank deposits. FDIC’s ac
tivities include issuing cease-and-desist orders to a bank violating 
its regulations, passing upon mergers and consolidations involv
ing insured banks, and examining banks to determine their con
dition for insurance purposes.

Receives no funds from Congress; derives its income from assess
ments on insured banks and from interest on its investments in 
government securities.

The Board of Directors consists of three members, one of whom 
shall be the Comptroller of the Currency and two of whom 
shall be U.S. citizens appointed by the President, with the advice 
and consent of the Senate. One of the appointive members shall 
be the chairman of the Board of Directors. No member of the 
Board shall be an officer or director of anv bank, or hold stock✓
in any bank. The Board of Directors administers the affairs of 
the Corporation, determining and prescribing the manner in 
which its obligations shall be incurred and its expenses allowed 
and paid. It also appoints examiners who examine banks making 
application to be insured.

1. FBLIC would be established as an independent agency within 
the federal government.

2. Many of FBLIC’s purposes and activities closely parallel those 
of the Federal Deposit Insurance Corporation, especially FBLIC’s 
task of indirectly promoting confidence in our financial and 
credit system by ensuring that those who feel discriminated 
against by the system receive an equal opportunity to enjoy its 
benefits. To the extent that deposits in linkage banks exceed 
FDIC’s maximum insurance coverage, FBLIC would insure the 
excess balance.
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Established:

Federal Relationship:

Purpose:

Financing:

Administration:

Significant Features:

Established:

Federal Relationship:

3. FBLIC might also levy a nominal assessment on linkage banks 
receiving public deposits.

Export-Import Bank of the United States

Originally established in 1934 as a banking corporation. The 
Bank was made an independent agency by Act of Congress in 
1945. 12 U.S.C. § 635 (1964).

Independent agency of the United States.

To aid in financing and to facilitate exports and imports and 
the exchange of commodities between the United States and any 
foreign country or its nationals. The bank is authorized to do 
a general banking business except that of circulation, supple
menting and encouraging but not competing with private capital.

The Bank has a capital stock of $1,000,000,000, subscribed by the 
United States. The Bank can borrow from the U.S. Treasury 
on its own obligations up to six billion dollars outstanding at one 
time. The Bank can have outstanding at any one time loans, 
guarantees, and insurance, the total of which may not exceed 
$13.5 billion.

Board of Directors consists of five members, two of whom arc 
the president and first vice president of the bank, and no more 
than 3 of whom shall be members of one political party. The 
president of the bank shall serve as chairman, and the first vice 
president shall serve as vice chairman. The Board is authorized to 
adopt by-laws for the management of the bank and to perform 
such additional duties as the president of the bank prescribes. 
The Board serves at the pleasure of the President of the United 
States. An Advisory Committee consisting of nine members, ap
pointed by the Board of Directors on the recommendation of 
the president of the bank, advises the bank on its programs.

1. FBLIC would be established as an independent agency of the 
United States.

2. Like the Export-Import Bank of the United States, FBLIC 
would encourage and not compete with private capital.

3. The United States would be an initial subscriber to any capital 
stock of FBLIC.

4. FBLIC would be served by a series of advisory groups.

National Science Foundation

By Act of Congress in 1950. 42 U.S.C. §§ 1861-81 (1964).

Independent executive agency outside of the Cabinet; NSF is 
not designed as a corporation.
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Purpose: To initiate and support research and education in the sciences.
NSF’s activities include the promotion of studies and programs; 
the making of grants and loans for scientific activities, including 
research; the fostering of an interchange of scientific informa
tion among scientists; and support of development of computer 
and other scientific methodology.

Financing: Congressional appropriations.

Administration: A Director, appointed by the President with the advice and con
sent of the Senate, exercises all authority granted to the Foun
dation, including the formulation of programs. The Director is 
assisted by a Deputy and four Assistant Directors. The Na
tional Science Board, consisting of 24 members appointed by the 
President, with the advice and consent of the Senate, and of 
the Director ex officio, establish policies of the Foundation and 
render an annual report to the President on the status of science.

Significant Features: 1. To ensure the autonomy necessary to successfully fulfill its 
mandate, FBLIC would be an independent agency outside the 
Cabinet. However, FBLIC would be a mixed-ownership govern
ment corporation.

2. While policy decisions would be made by the Board of Di
rectors, FBLIC would probably be administrated by a director 
and various deputy and assistant directors.
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This article grew out of a presentation by the authors in a series of discussions of 
new developments in administrative law sponsored by the Georgetown Law Journal 
and the Young Lawyers Section of the Bar Association of the District of Columbia.

The authors wish to acknowledge their indebtedness to the staff and the students of 
the Center for their many contributions to the present article. Responsibility, however, 
for the interpretations presented in the article rests with the authors themselves.

At a time of declining faith in the power of citizens to affect the 
activities of monolithic social institutions, the emergence of public 
interest law firms is one of the most significant recent developments 
in the legal profession. In this article the authors set out the var
ious social and political bases of the new public interest practice. 
More specifically, they describe the goals, successes and limitations 
of the new practice as these have emerged in the development of 
a pioneering public interest firm, the Center for Law and Social 
Policy.

As the influence of the corporations and the public bureaucracies has 
increased in recent decades, their accountability to the public has failed 
to increase; in the forums where their decisions are made, the concerns of 
rhe ordinary citizen are seldom accorded a hearing. In the sphere of 
federal agency decision-making, for example, important public policy 
matters such as the granting of licenses by the FCC, the regulation of 
the environment by the Departments of Agriculture and the Interior, 
and the supervision of auto safety by the Department of Transportation, 
are usually resolved with little or no participation by citizens with a 
stake in their outcome.

The problem is one which for years has concerned members of the 
legal profession; their concern is more than appropriate, since the power
lessness of citizens in the forums of the corporations and the public 
bureaucracies has been due in no small measure to the absence of law-

[ 1095 ]
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yers willing to represent them. In the past two years, however, lawyers 
have begun to devise new institutions and a new kind of practice to 
respond to the problem; and while the new movement of public inter
est law is still in its early stages and thus far has focused mainly on 
federal administrative decision-making, its implications extend ultimately 
to the whole range of corporate and bureaucratic influence in the mak
ing of public policy.

One of the pioneers in the new practice was the Center for Law and 
Social Policy, established in Washington, D. C., in August of 1969. 
The purpose of this essay is to share the Center’s experience and to sug
gest the problems and the possibilities of the new practice. The essav 
is intended in part as a response to widespread interest in public inter
est law among the general legal community,1 an interest attributable, 
no doubt, to the legal profession’s renewed awareness of its social re
sponsibilities. More specifically, it is hoped that the essay will be useful 
to that considerable number of young lawyers who contemplate em
barking on public interest practice themselves.

1 There is considerable recent literature discussing these themes. See, e.g., Berlin, 
Roisman & Kessler, Public Interest Law, 38 Geo. Wash. L. Rev. 675 (1970); Cahn & 
Cahn, Power To The People or the Profession?—The Public Interest in Public Interest 
Law, 79 Yale L.J. 1005 (1970); Riley, The Challenge of the New Lawyers: Public Inter
est and Private Clients, 38 Geo. Wash. L. Rev. 547 (1970); Robson, Private Lawyers 
and Public Interest, 56 A.B.A.J. 332 (1970); Comment, The New Public Interest Law
yers, 79 Yale L.J. 1069 (1970).

The Background of the New Practice: Corporate Abuse 
and Bureaucratic Failure

In exercising their role in society, contemporary corporations cannot 
be condemned for having as their major concerns production, profit 
and the maintenance of power; and the social benefits achieved by 
corporations seeking these goals are obvious and impressive. But as thcv 
pursue their own business purposes, corporations affect a vast range of 
social values which, though often not of primary concern to them, are 
of great importance to society at large. Among these values are the 
integrity of the environment; the safety and quality of industrial prod
ucts; fair employment practices; and the aesthetic and interpersonal 
aspects of life. These values, too, must be taken into account in cor
porate decisionmaking.

The failure of corporations to respond to these considerations is 
matched by the unresponsiveness of public bureaucracies which were 
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intended to regulate the exercise of corporate power and to represent 
the public interest. Thus far, the bureaucracies have proven too limited 
in resources, too remote from grassroots concerns, and too amenable to 
political influence to accomplish their task adequately. It is true, of 
course, that their ineffectiveness is due in good part to the immense 
power of the corporations they seek to control; as James M. Landis 
observed in his report to President Kennedy on the federal agencies in 
1960: “It is the daily machine-gun-like impact on both the agency and 
its staff of industry representation that makes for industry orientation 
on the part of many honest and capable agency members as well as 
staffs.” 2 But the corporations are not the only culpable parties; a pow
erful dynamic exists in the bureaucracies themselves which impels them 
to prefer secure and easy routine and plodding self-perpetuation to the 
enforcement of the public interest.3 Left to their own resources, the 
public bureaucracies possess neither the motivation nor the strength 
needed to fulfill their tasks; they, too, like the corporations, can func
tion for the public benefit only when the public itself is given greater 
participation in their processes.

2 J. Landis, Report on the Regulatory Agencies to the President-Elect 71 (1960).
3 See, e.g., E. Cox, R. Fellmeth & J. Schulz, The Nader Report on the Federal 

Trade Commission (1969); R. Fellmeth, The Interstate Commerce Commission (1970); 
J. Turner, The Chemical Feast, Nader’s Study Group Report on the FDA (1970). See 
also ABA Commission Report on the Federal Trade Commission (1969).

4 The ideological commitments of the new public interest lawyers are anything but 
monolithic. There are, however, a number of critics of corporate America who have 
served as sources of inspiration. See generally A. Berle, Power (1969); A. Berle, Power 
Without Property: A New Development in American Political Economy (1959); 
A. Beri.e & G. Means, The ¡Modern Corporation and Private Property (rev. ed. 1967); 
J. Ellul, The Technological Society (1964); J. Galbraith, The New Industrial State 
(1967); M. Harrington, The Other America (1962); H. Marcuse, One-Dimensional 
Man (1964); W. Whyte, The Organization Man (1956). For expressions of the new 
lawyers’ views of public bureaucracies, see K. Davis, Discretionary Justice: A Pre
liminary Inquiry (1969); Reich, The New Property, 73 Yale L.J. 733 (1964).

TOWARD REFORM: PUBLIC INTEREST ACTIVISM

In recent years increasing numbers of public interest groups have 
come to perceive the harmfulness of unresponsive corporate and gov
ernmental power and the need for informed citizen participation in their 
decision-making processes.4 Some of these groups have been established 
expressly to seek such reform. Notable among them are various re
cently founded research and action organizations such as the Project 
on Corporate Responsibility, the Center for Auto Safety and the En
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vironmental Defense Fund. In addition, many older groups, such as the 
Sierra Club, the Wilderness Society, Consumers Union, and the Medical 
Committee for Fluman Rights, have adopted a new aggressiveness to
wards the corporations and the public bureaucracies.

Each of these groups is concerned with corporate and bureaucratic 
conduct in the area of its interest. Each is privately funded and essen
tially independent of corporate, bureaucratic or political control. Most 
attempt to look beyond their own immediate interests to the interests 
of the public as a whole. Above all, each group takes a new view of 
how Government and business should work: Each rejects the theory 
that a governmental agency can, by itself, adequately understand or 
represent the public interest in its dealings with the public or in its 
regulation of industry; and each is unwilling to admit that profit should 
be the overriding purpose of corporations or that the corporations 
should be allowed to operate without direct accountability to those they 
affect.

Direct Participation. These citizen activists, despairing at the
failure of past remedies, are no longer willing to restrict themselves 
to conventional methods to gain public support, nor to lobbying, voting 
and the other weapons of elective politics. Instead, they have increas
ingly demanded direct and significant participation in the central de
cision-making process of the corporations and bureaucracies. When this 
participation has been denied, they have responded not with disap
pointed acquiescence but with determined legal counterattacks in ad
ministrative hearings and the courts.5

5 See Appendix B notes 4-12 infra and accompanying text.
cThis is not to imply that corporations have ignored totally all social ills. Formation 

of the National Alliance of Businessmen and employment-generating activities such as 
the JOBS program are evidence of some corporate concern for problems of race and 
poverty. See N.Y. Times, Mar. 16, 1969, at 1, col. 6; id., Mar. 31, 1969, § 3, at 17, col. 3. 
But to date, corporate efforts to contribute to the alleviation of social problems, con
sidered against the scope of corporate assets and the dimensions of the problems, have 
been minimal.

In their attack on uncontrolled corporate power, public interest groups 
face immense obstacles. The material resources of the corporations are 
nearly limitless, and their long-ingrained attitudes and practices have 
made them not only unwilling but often genuinely unable to perceive 
the destructiveness of their actions.0 To demand of auto manufacturers, 
for example, that they sacrifice corporate profits in order to expedite 
safety innovations is to call for a whole new interpretation of the role 
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of corporations in society.7 Corporate failure to respond to the logic of 
such demands has roots which run deep in our culture and tradition.

~ See Appendix B notes 1-2, 12-17 infra and accompanying text.
8 Even at this early stage some notable successes have been gained. Perhaps the best 

example is the work of the Project on Corporate Responsibility, a group which the staff 
of the Center for Law and Social Policy helped establish. The Project’s Campaign GM 
has dramatized major issues of corporate irresponsibility such as pollution, consumer 
abme. and racial bias. This in turn has caused many individual and institutional stock
holders to sec their duties as stockholders in a new way. See note 40 infra and accom
panying text. In addition, since the initiation of Campaign GM, General Motors has 
established a special committee of its board of directors, the Mayer Committee, to 
monitor rhe social responsibility of the corporation, and for the first time in its history 
has elected a black director—denying all the while, of course, that Campaign GM in
fluenced these actions.

The Project’s other activities, especially its study of agra-business and corporate re
sponsibility for the abuse of migrant labor, also show considerable promise. For other 
proposals related to corporate reform, see Ramer, The Government of Business Cor- 
porations: Critical Reflections on the Role of “One Share, One Vote”, 56 Cornell L.Q. 
127-31 (1970). See also Eisenberg, Access to the Corporate Proxy Machinery, 83 Harv. 
L. Rev. 1489 (1970); Nader, Law Schools and Law Firms, 54 Minn. L. Rev. 493 (1970).

9 Office of Communication of United Church of Christ v. FCC, 123 U.S. App. D.C. 
328, 337-38, 359 F.2d 994, 1003-04 (1966); see Comment, Administrative Agencies, the 

Judicial Recognition. But if reform efforts by citizen groups
working directly within the corporations may have to wait some years 
to achieve results,8 the prospect of effective action through citizen par
ticipation in agency operations is encouraging even now. In recent 
years, the legitimacy of the private citizen’s role in agency deliberations 
has received increasing recognition from the courts and even from the 
agencies themselves. In a landmark decision involving the Federal 
Communications Commission, Judge, now Chief Justice, Burger, speak
ing for the United States Court of Appeals for the District of Columbia 
Circuit, underscored the need for representation of the public by private 
citizen spokesmen before governmental agencies in the following terms:

The theory that the [Federal Communications] Commission can 
always effectively represent the listener interests . . . without the 
aid and participation of legitimate listener representatives fulfilling 
the role of private attorneys general is one of those assumptions 
we collectively try to work with so long as they are reasonably 
adequate. When it becomes clear, as it does to us now, that it is 
no longer a valid assumption which stands up under the realities 
of actual experience, neither we nor the Commission can continue 
to rely on it.9
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Two recent cases further this trend toward greater citizen involve
ment. In Association of Data Processing Service Organizations, Inc. v. 
Camp,™ the Supreme Court noted that “[w]here statutes are concerned, 
the trend is towards enlargement of the class of people who may protest 
administrative action.” 10 11 Citizen interest, the Court made clear, might 
reflect “aesthetic, conservational, and recreational as well as economic 
values.” 12 The Court further emphasized that “[tjhere is no presump
tion against judicial review and in favor of administrative absolutism 
. . . .” 13 14 15 In Environmental Defense Fund, Inc. v. Harding a suit against 
the Secretary of Agriculture for failure to restrict sufficiently the use 
of DDT, the United States Court of Appeals for the District of Co
lumbia Circuit held that:

Public Interest and. National Policy: Is a Marriage Possible?, 59 Geo. L.J. 420, 444-46 
(1970).

10 397 U.S. 150 (1970).
11 Id. at 154.
12 ZiZ.
13 Id. at 157.
14 428 F.2d 1093 (D.C. Cir. 1970).
15 Id. at 1097. The matter, however, is not yet free from doubt. The Ninth Circuit 

has held that the Sierra Club did not have standing to challenge the issuance of a per
mit for commercial development of a resort in a national forest. Sierra Club v. Hickel, 
— F.2d — (9th Cir. 1970), cert, granted sub nom. Sierra Club v. Morton, 39 U.S.L.W. 
3359 (U.S. Feb. 22, 1971) (No. 939).

I® The new receptiveness of the Federal Trade Commission to the views of consumer 
groups since the arrival of its new chairman, Miles Kirkpatrick, is perhaps the best ex
ample of the federal agencies’ changing attitude. See 3 National Journal 145 (1971); 
id. at 201.

Consumers of regulated products and services have standing to 
protect the public interest in the proper administration of a regu
latory system enacted for their benefit. The interest asserted in 
such a challenge to administrative action need not be economic. 
Like other consumers, those who ‘consume’—however unwillingly 
—the pesticide residues permitted by the Secretary to accumulate 
in the environment are persons ‘aggrieved’ by agency action within 
the meaning of a relevant statute. Furthermore, the consumer’s 
interest ... in environmental protection may properly be repre
sented by a membership association with an organizational interest 
in the problem.13

Agency Action. zXgencies themselves have begun to show
greater willingness to permit citizen participation in their activities. 
Sometimes this has manifested itself simply in their receptivity to sug
gestions and criticisms from citizen representatives.1*5 On occasion it has 
entailed a formal grant of intervention in agency proceedings. Recently, 
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for example, the Federal Trade Commission for the first time allowed 
such citizen participation to a group of George Washington Univer
sity law students calling themselves Students Opposed to Unfair Prac
tices, Inc. (SOUP), in a proceeding against Firestone Tire and Rubber 
Company for misrepresenting the price and safety of its tires. The Com
mission was careful to specify the tentative character of its ruling, stat
ing that: “In allowing intervention in the present case, we are begin
ning a delicate experiment .... Nothing in this opinion should be 
construed as a permanent or irreversible policy decision; we have many 
apprehensions concerning this step, and we find a need for a period of 
probation.” 17 The ruling nevertheless has far-reaching implications, as 
does the Commission’s recognition of the “potentially great contribution” 
of oganizations like SOUP “to the work of [federal] agencies, includ
ing our own.” 18

This attitude toward public participation in agency proceedings was 
also reflected in a statement issued during the Internal Revenue Service’s 
recent attack on public interest law firms.19 Eighteen former agency 
chairmen and members, including William C. Cary, Manuel F. Cohen, 
Philip Elman, and Newton Minow, stared in a letter to the Secretary 
of the Treasury:

As former members of administrative agencies or executive de
partments with administrative responsibilities, we have seen the 
actual operations of administrative agencies. Too often, they have 
not lived up to the expectations of their architects and have failed 
adequately to protect the public interest, whether it is the interest 
of the consumer, the environmentalist, or the ordinary citizen.

As attorneys, we believe in the adversary process. We believe 
that administrative agencies and the courts will function better 
where there is public representation.

In recent years, a number of new legal institutions have been 
developed to represent these presently unrepresented interests. 
We believe that this dvelopment should be encouraged and should 
be supported by the bar, the public, and the government.20

Firestone Tire & Rubber Co, 3 Trade Reg. Rep. <1 19,373, at 21,592 (FTC 1970). 
™ld.
19 See note 33 infra and accompanying text.
'-"Letter to David M. Kennedy, Secretary of the Treasury, Nov. 11, 1970 (on file 

ar Center for Law and Social Policy). Recently, proposals have been made in Congress 
to confer broad standing ro citizens to sue both Government and private industry in 
defense of environmental and consumer interests. See S. 3575. 91st Cong, 2d Sess. (1970) 
environmental protection); S. 3092, 91st Cong, 1st Sess. (1969) (consumer class ac

tion1'). Recent experience has shown that a victory by citizen activists in the legislative 
area on this issue will not be easy to gain; but the trend, not only in the courts and
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Citizen groups are relatively poor in funds, but because they them
selves are the victims of the abuses they attack, they are rich in motiva
tion. Whether the movement they represent will continue to grow at 
its present pace remains to be seen. If it does, their new brand of citizen 
activism promises to become an important factor in American institu
tional life.

The role of lawyers. In the new movement of public interest
activism, lawyers have a major role to play. First of all, the citizen 
public interest groups such as those described above need the services 
of lawyers as advocates in the specialized forums of the corporations 
and public bureaus. Secondly, lawyers are in a position to use their 
special knowledge and skill to help citizen groups formulate and clarify 
their objectives, and to suggest appropriate techniques by which to 
work for these objectives.

To perform these functions a lawyer must be well versed in corporate 
and administrative law. Until recently most of the lawyers who pos
sessed this knowledge were in Government or with private law firms; 
no lawyers specializing in these areas of practice represented citizen 
groups on a regular basis. Today the picture is changing. Young law
yers are becoming increasingly aware of the need for corporate and 
bureaucratic reform. They are also aware that the new field of public 
interest law offers some of the most fascinating challenges in contem
porary practice.

At present there are only a handful of firms whose main involvement 
is public interest law.* 21 Most of them are located in Washington; none 
is more than two years old. But their potential in contributing to social 
change is clear, and despite their small numbers and limited experience, 
in some areas they have already achieved striking results. With the 
Internal Revenue Service’s recent publication of liberal guidelines for 
the granting of tax-exemption to public interest firms,22 new centers of 
public interest law practice may be expected to proliferate.

the agencies but in the legislatures as well, is clearly in their favor. See generally Con
sumer Protection Legislation, 1970—A Panel, 39 ABA Antitrust Sec. 385 (1970).

21 A recent carefully researched survey of these firms and their principal projects may 
be found in Corrigan, Public Irtterest Law Firms Win Battle with IRS Over Exemptions, 
Deductions, 2 National Journal 2541 (1970).

22 See note 33 infra and accompanying text.

The Center for Law and Social Policy: An Experiment
in the New Practice

ORIGINS AND GOALS

The Center for Law and Social Policy was founded by four young 
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lawyers concerned with the closed processes of corporate and adminis
trative decisionmaking they had observed in their Washington, D.C. 
law practice.23 In particular they were concerned with the culpability of 
the legal profession in keeping these processes closed. They had seen 
that many of the most vigorous efforts of government lawyers were 
aimed precisely at the prevention of citizens from participation in agency 
proceedings;24 and that private practice, committed as it was almost 
exclusively to corporate interests, provided little hope for administra
tive reform.

The idea of the Center was worked out through dialogue with a broad 
ran^e of lawyers and legal educators. The dialogue centered not only 
on the need for new legal institutions to represent citizen interests but 
also on the excessive abstractness and narrowness of legal education. 
Thus, in its final form the Center had two primary goals: to provide 
legal representation to previously unrepresented groups in the federal

23 The Center was begun with two objectives—public interest representation and a 
novel program of clinical legal education. The Center’s legal education program has 
been in operation since January’ 1970, in cooperation with five law schools—Yale Uni
versity, the University of Pennsylvania, the University of California at Los Angeles, 
Stanford University, and the University of Michigan. While discussion of this program 
is beyond the scope of the present article, the authors plan to publish such a discussion 
in the coming months.

It may be useful to describe briefly the experience of the lawyers who founded the 
Center. Bruce Terris graduated from Harvard Law School, spent several years in the 
office of the Solicitor General, and served as Assistant Director of the National Crime 
Commission and co-chairman of the National Conference on Law and Poverty. James 
Moorman graduated from Duke Law School, was an associate with the New York law 
firm of Davis, Polk, and Wardwell and then an attorney with the Land and Natural 
Resources Division of the Department of Justice. He has been active for many years 
in environmental protection organizations. Geoffrey Cowan is a graduate of Yale Law 
School and was active in politics and civil rights, on which he wrote articles for a num
ber of publications. He worked in Congress and was the founder of a committee chaired 
bv Senator Harold Hughes to study and reform the procedure for selection of delegates 
to Democratic presidential conventions. Charles Halpern attended Yale Law School, 
served as law clerk for Judge George T. Washington in the United States Court of 
Appeals for the District of Columbia Circuit, and worked as an associate in the Wash
ington firm of Arnold and Porter until the Center was underway. Discussion which 
resulted in the establishment of the Center included many other members of the legal 
profession, such as Arthur Goldberg, who served as the first chairman of the Center’s 
Board of Trustees; Richard Sobol, who was involved in civil rights litigation in Loui
siana and Washington; Daniel Rczncck, an attorney at Arnold and Porter; and Professor 
Anthony Amsterdam, now at Stanford Law School. Only after lengthy dialogue, inter
spersed with fund-raising efforts, was agreement reached on the plan for the Center.

24 A prime illustration of the insensitivity of government lawyers to the concerns 
of citizens is their almost ritualistic invocation of doctrines such as those of standing, 
ripeness, exhaustion of administrative remedies, and sovereign immunity to deny citizens 
access to the courts and to prevent their causes from being considered on the merits. 
The practice has been stringently criticized. See K. Davis, supra note 4, at 157-61. 
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administrative process; and to experiment with new forms of legal 
education involving intensive clinical experience and concentration on 
the public policy aspects of the law. In addition, the Center has tried 
to developed a more flexible and humane institutional style of legal 
practice. The Center’s goals have proven to be, as they were intended, 
closely interrelated. In twice-weekly seminars with students and staff, 
the Center attorneys and students have developed novel legal theories 
and have gained a dimension of awareness and self-criticism they could 
not have had otherwise.

The first problem faced by the founders of the Center was that of 
funding. Although various sources were considered, it was agreed that 
foundation support, at least at the outset, was essential. The Center 
was established as a nonprofit corporation in the District of Columbia, 
an application for tax exemption was submitted, and the interrelated 
tasks of raising money, assembling a board of trustees, obtaining law 
school support, and generally establishing the Center’s credibility were 
pursued. Interim grants were obtained from the Stern Family Fund, the 
Rockefeller Brothers Fund, the Eugene and Agnes E. Meyer Founda
tion, and the New World Foundation. In January 1970, the Center 
accepted its first group of twelve students at its new offices in an old 
townhouse in northwest W ashington. Finally, in July 1970, the Center 
received an 18-month grant from the Ford Foundation.

Structure and Decision-making. General supervision of the
Center’s activities rests in a Board of Trustees. Representation on the 
Board, which includes practicing lawyers, law school faculty members, 
and law students, is intended to bring a balanced perspective and a broad 
range of experience to the program of the Center. Two-thirds of the 
trustees are chosen by the Board itself. Five are faculty members from 
cooperating law schools. One-third is selected by the Center staff. T he 
Board establishes general policies, determines the substantive legal areas 
in which the Center’s activities are to be concentrated, and oversees all 
aspects of the Center’s program. Members of the Board, through in
formal contact with staff attorneys, have provided significant assistance 
in the development of the Center’s program. The Board has delegated 
to the Director responsibility for supervision of the administration of 
the Center and coordination of the projects undertaken by staff attor
neys. The Director is responsible to the Board for managing the Cen
ter’s finances, reporting on litigation dockets, accounting for expendi
tures, and providing frequent reports on other projects undertaken.
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Decisions to accept particular cases are made in the first instance by 
the Center’s staff at weekly meetings. The Board of Trustees has estab
lished a Litigation Committee composed of six trustees to review the 
cases which the Center undertakes. Other interested trustees of the 
Center with relevant experience or expertise are consulted before major 
projects are undertaken. Like partners in a law firm, however, Center 
attorneys are responsible themselves for all decisions made in their own 
cases.

Staff. The operating staff of the Center consists of seven full-
time attorneys, one half-time attorney, and twelve students from coop
erating law schools.25 The attorneys have widely varied backgrounds, 
although all have had experience in Washington law practice. The 
Center hopes to have a faculty member drawn from one of the Center’s 
cooperating law schools serving each year as a member of the staff and 
relating his academic pursuits to the Center’s program.

Recently added staff members include: Joseph N. Onek, former assistant counsel to 
the Senate Subcommittee on Administrative Practice and Procedure; Patricia M. Wald, 
whose prior experience includes test litigation in Washington, D.C.’s Neighborhood 
Legal Services Program and membership on the President’s Commission on Crime in 
the District of Columbia; Victor Kramer, formerly of the law firm of Arnold and 
Porter; Roger Foster, former member of the Harvard and Yale law faculties and the 
Securities and Exchange Commission; Richard Frank, former assistant Legal Advisor ar 
the State Department; and Saunders Hillyer, a recent graduate of Yale Law School.

2e The Center also includes attorneys from private law firms in its activities. The 
Center attempts to provide a framework in which private attorneys can deal with 
problems of public importance in a wav that draws on the skills and experience they 
have developed in their private practice. Cooperating relationships have been generally 
successful. In some instances, private attornevs have tended to treat their public inter
est activity less seriously than their paying practice. In others—for example, the par
ticipation of Arnold & Porter in the case of Nader v. Volpe—the collaborative effort 
his been very productive.

The Center also utilizes the services of experts in other disciplines in 
its work. Engineers, ecologists, natural scientists, and others have served 
thus far as consultants on particular Center projects. For the present, 
however, the Center has not developed a comprehensive method for 
integrating the insights of other disciplines into its legal strategies.20

AREAS OF PRACTICE

The practice of the Center is concentrated in the areas of environ
mental protection, consumer affairs, and health problems of the poor. 
This concentration of effort has led to the development of specialized 
skills and ongoing relationships with lay and legal groups involved in 
these various areas. For example, in the area of environmental protec
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tion, Center attorneys have worked on a number of matters with the 
Wilderness Society, the Friends of the Earth, the Environmental De
fense Fund, and the Sierra Club. In the area of automobile safety, 
the Center works with Ralph Nader and the Center for Auto Safety; 
in matters of corporate reform and shareholder rights, with the Project 
on Corporate Responsibility; and on mental health issues with the Wash
ington, D.C. Public Defender Service.27

27 In the two appendices to this article, a picture of the Center’s operations is pre
sented. Appendix A provides a brief summary of some of the Center’s current litiga
tion; Appendix B provides a detailed description of a representative public interest suit, 
involving a challenge of the failure of the Secretary of Transportation to order General 
Motors to warn owners of certain trucks of safety defects in their vehicles.

After nearly two years of operation, the Center has become known 
to many groups in need of legal services, and these groups have brought 
a wide variety of matters to the Center’s attorneys. In selecting cases, 
the Center tries to identify points within the federal decisionmaking 
process at which key issues of public policy are being determined and 
to devise strategies to affect their resolution in a reasoned and competent 
manner. Thus, the Center’s role is fundamentally conservative; it at
tempts through litigation to make the administrative process conform 
to its own statutory standards by compelling attention to the views 
of citizen and consumer representatives of the public interest.

The following guidelines are relied upon in the selection of cases:

( 1 ) an important public interest is involved;
(2) the individuals and groups involved do not have the financial 

resources to retain and compensate competent counsel for the 
matter involved;

(3) no other legal institution is likely to provide effective repre
sentation;

(4) the area of the law has not been adequately explored;
(5) opportunities for innovation are present;
(6) the subject matter is one in which the staff of the Center has 

competence;
(7) the activity is one in which there is substantial room for par

ticipation by students at the Center; and
(8) the resources of the Center required are commensurate with 

the gains likely to be achieved.

It must be emphasized that the Center does not accept all matters pre
sented to it. Unlike legal aid agencies and neighborhood legal service 
programs, the Center has limited its practice to matters of major im
portance.
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Problems of the New Practice

priorities

Institutions such as the Center for Law and Social Policy were es
tablished to fulfill a duty of public interest representation which tradi
tional practice had neglected. But as the new practice has developed, 
it has had to confront a range of new problems peculiar to the practice 
of public interest law.

Perhaps the most searching challenge to the new practice comes from 
critics who assert that in pursuing its consumer and environmental 
cases and thus siphoning off resources from the service of minorities 
and the poor, the new practice itself causes neglect of the legal profes
sion’s primary duties.28 The issues of public interest practice, these 
critics argue, are essentially‘“middle class” issues, issues which can be 
solved by majoritarian politics; the urgent problems of the poor, by 
contrast, are not of concern to the majority, and hope for their solution 
lies largely in the courts and in dedicated legal advocacy.

28 See generally Cahn & Cahn, supra note 1, at 1041-45.
29 See Hearings on S.J. Res. 130, S. 3065, S. 3066 Before the Senate Comm, on Com

merce. 90th Cong., 2d Scss. (1968) (home improvement fraud hearings). See generally 
Kripke, Consumer Credit Regulation: A Creditor-Oriented Viewpoint, 68 Colum. L. 
Rev. 445 (1968); Symposium, Consumer Protection and the Urban Poor, 37 Geo. Wash. 
L. Rev. 1013 (1969).

Responses. A number of responses can be made to this criticism.
First, it is misleading to imply that there is a single, all-embracing pool 
of legal resources and foundation funds from which various discrete 
portions are allotted to various social causes, and that most or all of the 
young lawyers and—perhaps more important—money now beginning to 
be devoted to the new practice would, in the absence of such a practice, 
be devoted to civil rights or to the range of problems peculiar to the 
poor. Indeed, the new practice rests on the idealism of many who were 
not formerly attracted to the cause of civil rights or poverty law, or 
who have come to regard conventional civil rights and poverty litiga
tion as futile.

Secondly, it is misleading to say that environmental defense and con
sumer protection are middle class issues. If the nation’s natural resources 
continue to be wasted and our earth, water, and sky poisoned, the poor 
as well as the middle class will suffer. As for consumer affairs, even 
now it is the poor, not the middle class, who are the worst victims of 
fallacious advertising, shoddy and unsafe merchandise, and corrupt 
credit practices.29 The issues dealt with by public interest lawyers 
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provide an opportunity for the formation of new coalitions and the 
unification of disparate groups; through the growth of the consumer 
movement in the middle class, many grievances common to the poor 
and other disadvantaged groups in society now are being recognized 
as the concerns of all. Thirdly, it is by no means clear that majoritarian 
politics alone can achieve the goals of public interest law; at the very 
least, litigation in administrative forums and the courts will serve to 
expedite the process of legislative reform.30

30 The history of the Nader v. Volpe litigation furnishes an excellent example of 
this aspect of public interest law. See Appendix B notes 1-22 infra and accompanying 
text.

Finally, it is important to evaluate the new practice within its broad 
context and to understand that ultimately it is concerned not simply 
with environmental or consumer causes but with something much deep
er. Its concern is with fundamental structural reform of the legal pro
fession and of the way public bureaucracies dispose of public policy 
questions. The process of reforming corporate and bureaucratic power 
begins slowly with manageable issues, but its ultimate aim is far-reaching. 
Efforts in recent decades to attack directly the problems of the poor 
have experienced limited success. Perhaps the attack has not been 
fundamental enough and root causes have been neglected for symptoms. 
Efforts of public interest lawyers can provide a new and necessary 
complement to that attack.

Discretion, of Public Interest Lawyers. Even if the criticism of
public interest practice as diversionary is not entirely fair or accurate, 
much can be learned from it. Public interest lawyers can choose be
tween many possible clients and causes. They can defend little-known 
natural monuments lost in the wastelands of the West and threatened 
by the waters of new federal dams; or they can attack broadcasters for 
not providing as much classical music as certain members of the com
munity would like. On the other hand, they can accept cases which, 
while focusing on issues of corporate or agency reform, also promise 
to improve the situation of the poor. Choosing cases from this second 
category represents a primary duty of the new practice—to handle pub
lic interest cases which serve at once the needs of the general public and 
the poor. The task may be demanding; but the obligation is clear.

DISCERNING THE PUBLIC INTEREST

The term “public interest lawyer” is in a sense an unfortunate one; it 
implies that public interest lawyers think they know where the public 
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interest lies and are bent on imposing their own notions on society. This 
misconception was reflected in the Internal Revenue Service’s recent 
attempted suspension of grants of tax exemption to public interest 
firms.31 Fhe Service apparently feared that to grant exemptions fairly, 
it would have to perform the impossible task of discerning whether 
each firm’s cases really served the public interest.

31 See note 33 infra and accompanying text.
32 See Appendix A notes 1-3 infra and accompanying text.
33 7 CCH 1970 Stand. Fed. Tax Rep. f 6943G, at 71,941; see Garrett, Federal Tax 

Limitations on Political Activities of Public Interest and Educational Organizations, 
59 Geo. L.J. 561, 575-77 (1971 ); Wall Street Journal, Nov. 13, 1970, at 14, col. 1; Cor
rigan, supra note 21.

It is important, therefore, to understand that the basic commitment 
of public interest firms is not of the sort the Internal Revenue Service 
seems to have feared. Needless to say, each lawyer in these firms has 
his own values and biases. But the underlvincr commitment of the new 

J o
practice is not to specific social platforms, whether liberal or conserva
tive; it is, rather, to the adversary system itself, and specifically, to the 
principle that everyone affected by corporate and bureaucratic decisions 
should have a voice in those decisions, even if he cannot obtain con
ventional legal representation. In the Alaska Pipeline case,32 for ex
ample, the Center lawyers who decided in April 1970 to undertake the 
case could claim no privileged insight about the environmental impli
cations of the pipeline. They did know, however, that the pipeline 
raised serious legal and scientific questions, and that in resolving them, 
the Department of the Interior must be compelled to listen not only 
to corporations and the state of Alaska but also to conservationists.

Lhe public interest firms’ proponents apparently have convinced the 
Internal Revenue Service of this view of the firms’ function; the Service 
has accepted the argument that whatever program a firm’s clients may 
espouse, the fact that the firm provides them with legal representation 
they would otherwise not have is itself in the public interest.33

\ 11 ORNEY-CLIENT PROBLEMS

Representation. In public interest practice, an attorney is likely
to have as his client an individual or group representing a public interest 
extending well beyond rhe client’s own immediate sphere of concern. 
If, having undertaken a given case, a public interest lawyer discovers 
that his client wants it handled in a fashion the attorney believes anti
thetical to the broad public interest involved, serious conflict may arise.
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For example, the lawyer may wish to press a case to a conclusion in 
order to establish an important precedent; the client may decide that 
what he wants is a quick out-of-court settlement. In most such cases 
the lawyer’s duty to his client will clearly be paramount; in some in
stances, however—as where the client’s wishes are capricious—the solution 
to such a conflict may lie in the lawyer’s excusing himself from further 
service of his client in the case. But this course has obvious disadvan
tages, not merely for the lawyer himself but also for his client, who 
presumably retained him in the reasonable expectation that his service 
would be rendered throughout the duration of the suit. In the final 
analysis, perhaps the only way of coping with the problem is for the 
lawyer to be as candid as possible with his client from the outset of the 
case about his view of the meaning of the case and the strategies which 
should be employed.

Understanding the Constituency. Another problem of concern
to the public interest lawyer is that of maintaining an adequate under
standing of the broad public constituency he seeks to serve. For any 
Washington firm, whether private or public, the problem is difficult.34 
The typical Washington law firm with a national administrative prac
tice generally is quite remote from its clients. Often the Washington 
public interest firm, too, finds itself remote from “grass roots” experi
ences and concerns. In areas of practice where public interest organiza
tions are nationally based and well organized, as in the environmental 
area, it is possible for Washington public interest lawyers to develop 
close working relationships with client groups, and the problem is less 
acute. In other areas, especially in certain types of consumer protection, 
there are comparatively few well organized and staffed national organi
zations, and it is all but impossible to develop ongoing relationships with 
concerned groups. For public interest lawyers specializing in state or 
local matters, where clients are likely to be close at hand and issues more 
narrowly defined, the danger will presumably not be so serious.

34 See Berlin, Roisman & Kessler, supra note 1; Riley, supra note 1.

The fact that relatively few sophisticated client groups exist with 
which close working relationships can be developed does not lead to 
the conclusion, however, that this aspect of the public interest practice 
simply should lie dormant until such groups appear in larger and more 
representative numbers. Indeed, the active practice of public interest 
law and the availability of experienced and proven public interest law
yers does much to further their growth.
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NEW CRITERIA FOR LITIGATION

In conventional practice a lawyer’s main concern in deciding whether 
to enter litigation is whether he can win the case, and whether the vic
tory would be worth his and his client’s expenditures of time and other 
resources. A public interest lawyer must consider not only these but 
also an additional set of factors in planning his strategy. First, the pub
lic interest lawyer must look not only to the immediate results of a case 
but also to its educational effect on the public, since this matter, too, is 
of concern to himself and his client. For example, he may decide to 
challenge a corporation’s selection of a certain plant site not only be
cause of the plant’s immediate environmental effects but also because 
the case will serve to dramatize difficult social problems involved in 
corporate expansion which might otherwise be unnoticed. If the gov
ernment agency licensing the plant has done so without sound reason, 
this fact, too, may merit the kind of public airing which dramatic litiga
tion generates. The central duty of the lawyer, of course, is to the 
litigation itself; yet his duty to his client and to his larger constituency 
compels him also to consider the broader function of public education. 
If a case promises to instruct the public in consumer or environmental 
issues, this dimension should be considered carefully in formulating liti
gation strategy.

In addition, the public interest lawyer must take into account the 
effect a victory in the case would be likely to have on the continuing 
relationship of his client with the corporation or agency being sued. A 
public interest suit challenging bureaucratic irresponsibility can play 
a major role in heartening members of the bureaucracy sympathetic with 
citizen activist causes and encouraging them to contest such decisions 
intramurally as they are being made.35

35 See Appendix B notes 18-22 infra and accompanying text.

Finally, successful public interest litigation may enhance considerably 
the negotiating power of public interest groups concerned with agency 
and corporate decisions. Litigation is at best an expensive, time-consum
ing and risky undertaking, to be used only when all other means fail; 
and a public interest firm must constantly beware of being drawn into 
one or two major suits, involving extensive discovery and technical 
expertise, which may exhaust the resources of the firm. Nevertheless, 
the possibility that successful litigation will increase his client’s leverage 
in informal administrative and corporate proceedings is a factor the 
public interest lawyer must carefully weigh.
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THE PROBLEM OF FUNDING

The basic problem for all public interest lawyers is funding. The 
gravity of the problem was reduced somewhat by the guidelines which 
the Internal Revenue Service issued on tax exemptions of public interest 
law firms.36 But the root of the funding problem remains. Several foun
dations have been generous in funding these firms. However, it seems 
unlikely that foundations can be expected to continue to do this indef
initely. Thus, even at this early stage of their history, public interest 
law firms are casting about for means of financing their efforts on a 
long-range basis. Traditional private fund-raising techniques, such as 
subscription campaigns for charitable contributions, may be one way 
of obtaining funds needed to support public interest litigation. Members 
of the bar, in particular, may be persuaded to support the creation of new 
institutions which will provide representation to unrepresented groups. If 
the citizen groups, which for the most part provide the new public inter
est practice with its clients, continue their present growth, they may 
begin to pay a significant part of the firm’s expenses. Eventually, direct 
government subsidy ultimately mav be a solution, although the threat 
that such funding will destroy the independence of the public interest 
firms is a serious one.

36 See note 33 supra and accompanying text.
37 For the various funding problems of public interest practice, see Berlin, Roisman 

& Kessler, supra note 1, at 687-92.

Finally, it is possible that consumer class actions for money damages 
and other forms of public interest litigation in which the victor wins 
lawyer’s fees may provide significant income for the new practice. 
Some practitioners already are attempting to subsist on a traditional fee
taking basis while taking cases only in the field of public interest law.37 
The likelihood of their success, like the solution of the whole funding 
problem, is presently uncertain. All that is clear at this point is that 
the ingenuity of public interest lawyers promises to be as powerfully 
tested by problems of funding as by those of litigation.

Prospects of the New Practice

NEW FORUMS AND NEW INSTITUTIONS

One promising approach which public interest lawyers are beginning 
to explore is the creation of new forums in which citizen representatives 



1971] Public Interest Law 1113

can participate in the resolution of issues of public policy.38 Ideally, 
these forums should permit interested citizen groups to represent them
selves, without dependence on the legal profession. For example, many 
administrative agencies have citizen advisory panels which typically have 
been dominated by industry and industry-oriented pressure groups.39 
Opening these panels to direct participation by citizens wishing to pre
sent their views on agency priorities and actions would create an effec
tive new forum for discussion influencing agency decisionmaking.

38 The need for new forums and legal institutions has been discussed, but with pri
mary focus on the need of new forums and tribunals for the urban poor. Cahn & Cahn, 
supra note 1, at 1037-45.

30 See Responses to Questionnaire on Citizen Involvement and Agency Decision- 
Making. Subcomm. on Administrative Practice and Procedure of the Senate Comm, on 
the Judiciary, 91st Cong., 1st Scss. 6-7 (Civil Aeronautics Board) (1969); id. at 20-21 
(Federal Communications Commission); id. at 92-93 (Federal Power Commission).

40 See N.Y. Times, May 19, 1970, at 87, col. 4; id. May 7, 1970, at 47, col. 5; id. May 
6, 1970, at 87, col. 4.

Campaign GM. This effort, conducted by the Project on Cor
porate Responsibility, represents an exceptionally creative effort to 
fashion a new kind of corporate forum for consideration of employ
ment, discrimination, environmental pollution, and other problems of 
corporate irresponsibility. Through its efforts, Campaign GM opened 
debate on these issues in many institutions which own General Motors 
stock. At Harvard University, for example, alumni, students and faculty 
were drawn into unprecedented dialogue with the university adminis
tration concerning the university’s responsibilities in establishing invest
ment policies.40

Need for Variety. Given the scarcity of legal resources, the
devising of delegalized participatory forums such as those described 
above must be high among priorities of public interest lawyers. It seems 
clear, however, that large-scale need for professional legal representa
tion still will remain. Thus it is also important to develop a variety 
of legal institutions to represent public interest clients. Relatively large 
and established groups like the National W elfare Rights Organization 
and the Wilderness Society should be encouraged to hire their own 
house counsel. Public interest law groups with a single specialized area 
of concern, such as the Natural Resources Defense Council or the En
vironmental Defense Fund, might best serve other identifiable needs. 
In certain situations, multipurpose litigation firms like the Center for 
Law and Social Policy are needed.
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MOVING THE BUREAUCRACIES

Public interest litigation appears already to have played a significant 
role in bringing about institutional change in the public bureaucracies. 
The transfer of pesticide regulation functions from the Department of 
Agriculture to the Environmental Protection Agency, for example, is 
traceable at least in part to the pressure brought to bear on the Depart
ment by public interest advocates. In addition, there is evidence that 
the more aggressive postures several agencies recently have taken re
garding their regulatory responsibilities is in response to pressure from 
public interest advocates. The renewed vigor of the National Highway 
Traffic Safety Administration’s efforts to impose safety standards on 
the automotive industry41 and the increased rate at which the Food and 
Drug Administration42 has publicized information on ineffective drugs 
are two examples of this phenomenon.

41 See Appendix B notes 13-17 i7ifra and accompanying text.
42 Cf. Appendix A notes 19-22 infra and accompanying text.
43 See Elman, Administrative Reform of the Federal Trade Commission, 59 Geo. L.J. 

777 (1971).

But despite these early indications, it would be premature to assess the 
total impact of public representation on the administrative process. The 
ultimate effect of such representation may even be to create an unman
ageable burden for administrative agencies and to bring the administra
tive process to a grinding halt; quite possibly administrative agencies 
will not function if forced to deal with effective advocates on both 
sides. In the past, skilled Washington private lawyers acting on behalf 
of their corporate clients have succeeded in immobilizing administra
tive agencies; able citizen representation may well exacerbate this prob
lem of delay.

If this occurs however, it will not necessarily represent a failure of 
public interest practice. Rather, it will demonstrate what many critics 
of government by administrative agency have long asserted—that the 
very structure of agency decisionmaking is inherently inadequate and 
must be revised radically if the public is to be served.43

EXPANDING THE PRACTICE

At present, the public interest bar is very small; the entire member
ship of the public interest bar in Washington, where most public inter
est firms are presently based, can—and frequently does—assemble com
fortably in one modest-sized room. Yet the need for public interest 
lawyers is vast; there is not a federal agency or executive department 
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whose activities could not keep a fair-sized squadron of public interest 
lawyers occupied. The same may be said of the bureaucratic concen
trations one finds in state capitals and in large cities; and most large 
corporations and many smaller ones could benefit from the attention 
of lawyers representing shareholders concerned about corporate social 
responsibility.

Pro Bono Work. The need for such lawyers may be met in
part by private firms through their pro bono programs; but pro bono 
resources of these forms are limited. W hile the issue has not yet been 
fully tested, in some instances conflicts of interest have prevented major 
law firms from taking on public interest matters. Although there is an 
important role for traditional firms, there are probably few who could 
proceed very far in the public interest movement without threatening 
in very specific ways the self-interest of their corporate clients.44

44 For an analysis of the practical problems involved in public interest practice by 
private law firms, see Note, Structuring the Public Service Efforts of Private Lazv Firms, 
84 Harv. L. Rev. 410 (1970).

45 See Cahn & Cahn, supra note 1, at 1024-31.
40 See Clinical Education and the Law School of the Future 138-222 (University’ 

of Chicago Law School Conference Series No. 20, 1970).

Lzrw Schools. A major untapped source of hope for expanded
public interest practice is the law schools.45 The physical plant, li
brary, and secretarial resources needed in such practice are already 
present there, as is trained and experienced legal talent and abundant 
potential assistance from law students. Unfortunately, however, law 
schools presently lack the necessary degree of commitment to action.

In part this is understandable, since law schools, like other centers of 
graduate study, maintain large research programs and quite appropriately 
regard research as one of their major functions. But it might be 
argued that more than a little of the research and publication presently 
done by law school faculties is of limited value, in part because of its 
remoteness from issues of action. By now the harmfulness of the publish- 
or-perish syndrome has become widely recognized in the academic 
community. Few graduate facilities, however, have actually taken the 
step of developing a better balance between theory and practice in the 
use of their resources. The challenge of expanding public interest 
practice provides the law schools with an ideal opportunity to take this 
step. If the law schools respond, as indeed some are already beginning 
to do,40 the promise of public interest practice will come to far earlier 
realization.
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Conclusion

Public interest law is the latest in a long series of efforts in recent 
decades to reform traditional legal practice. In the past these efforts 
have been directed for the most part at institutions affecting the poor 
and the minorities: segregated public schools; the criminal courts; the 
welfare system. Public interest law shares with its forbears a common 
goal of fundamental legal and social reform; but its practice is aimed at 
a new range of institutions whose impact is not only on the poor and 
the minorities but on the public generally.

The primary weapon of the new public interest practice thus far has 
tiveness of the new practice, since by its nature litigation provides only 
been litigation. This in itself represents a major limitation on the effec- 
fragmentary and limited results. Many other forms of activity require 
legal expertise, including the drafting of legislation and the education 
of the public in the law, and public interest lawyers must venture into 
these areas in new and creative ways to complement their present prac
tice in the courts if they are to pursue effectively their goals of cor
porate and governmental reform.

Although public interest law firms are an experiment, they are at the 
same time deeply conservative enterprises; their goal is the restoration 
of old and established institutions and ideals which the pasasge of years 
has rendered less effective, and their means are the weapons of legal 
process in use throughout the long history of the common law. Per
haps in the end the magnitude of present crises will overwhelm the 
capacities of the established legal system; but it would be a mistake to 
discount the possibility of change through traditional means before these 
means have been fully tested.

As yet the efforts of the new practice have been limited. Only a few 
government agencies and corporations have been challenged in public 
forums. But the results of the new practice thus far have been encour
aging. Public interest lawyers believe they have discovered a promising 
path for social reform through legal action. In the years to come they 
intend to explore that path to the limit.
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APPENDIX A
The following is a partial summary of the matters which have been under

taken or are under study by the attorneys and students at the Center.

Environmental Problems

Wilderness Society v. Hickel1—Center attorneys represent three conserva
tion groups in a suit to enjoin the Secretary of Interior from issuing permits 
for the construction of the Trans-Alaska Pipeline System. The pipeline, 
some 800 miles long and four feet in diameter, would be one of the largest 
in the world and may pose a substantial threat to the Arctic environment. 
Problems of running a hot-oil pipeline through a frigid environment and an 
area of high-intensity earthquake activity have not been adequately studied 
and resolved. The system includes a 390-mile road from the Yukon to the 
Arctic Ocean which the pipeline builders are ready to build at any 
moment.2

1 Civil No. 928-70 (D.D.C., filed Mar. 26, 1970).
- The Department of rhe Interior conducted hearings concerning the impact of the 

pipeline on Alaska’s environment on Feb. 16-17, 1971. Prior to the hearings, the De
partment stated there would be inevitable environmental damage but that the oil re
sources should be developed in the national interest. Washington Post, Feb. 17, 1971, § A, 
at 7, col. 1. At the hearings, testimony on the need for the pipeline was given by 
Maska’s governor, William A. Egan. Opposing testimony based on adverse environ
mental impact was given by conservation groups and some Alaskan natives. Id. Former 
Secretary of the Interior, Stewart L. Udall, also testified, stating that the pipeline risked 
“ecological catastrophe.” Id., Feb. 18, 1971, A. at 1, col. 6. Center attorneys are pre
paring for further hearings.

3 42 U.S.C. 4321-47 (Supp. V, 1970).
4 428 F.2d 1093 (D.C. Cir. 1970).

The Center’s suit in the United States District Court for the District of 
Columbia is based on the Secretary’s failure to comply with the newly-passed 
National Environmental Policy Act3 and his expressed intention to issue 
right-of-way permits for a haul road and the pipeline itself which are wider 
than is authorized by law. After oral argument, the Center obtained a pre
liminary injunction against the issuance of the road permit on April 23, 
1970. The State of Alaska has threatened to build the road on behalf of 
the oil companies in a move to circumvent the order. The Center is exam
ining documents produced for inspection by the Interior Department, in
cluding the Geological Survey and has filed a motion to compel further 
discovery.

Environmental Defense Fund, Inc. v. Hardin4—Center attorneys, on behalf 
of the Environmental Defense Fund, the Sierra Club, the National Audubon 
Society, the Izaak Walton League, and the West Michigan Environmental 
Action Council, filed a petition with the Secretary of Agriculture urging 
him to suspend the use of DDT in the L’nited States and to initiate pro
cedures for cancelling registrations of products containing DDT. After the 
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Secretary of Agriculture announced minimal limitations on the uses of 
DDT,5 Center attorneys filed a petition for review of the Secretary’s action 
in the United States Court of Appeals for the District of Columbia Circuit, 
together with a motion for expedited treatment.

6 34 Fed. Reg. 18,827 (1969).
6 428 F.2d 1093, 1096-1098, 1099-1100 (D.C. Cir. 1970).
7 Environmental Defense Fund, Inc. v. Ruckleshaus, — F.2d — (D.C. Cir. 1971).
8 42 U.S.C. §§ 4321-47 (Supp. V, 1970).
9 Friends of the Earth, 24 F.C.C.2d 743, 19 P & F Radio Reg. 2d 994 (1970).
10 Id. at 745-49, 19 P & P' Radio Reg. 2d at 997-1001.
11 Friends of the Earth v. F.C.C., appeal docketed, No. 24,556, D.C. Cir., Aug. 19, 1970.
12 Red Lion Broadcasting Co. v. FCC, 395 U.S. 367 (1969).

On May 28, 1970, the court of appeals decided all the jurisdictional issues 
in favor of the Center’s clients, acknowledged the persuasiveness of the 
scientific evidence presented, and remanded to the Secretary either to cancel 
and suspend DDT registrations or to provide the court of appeals with a 
record justifying the denial of that relief within 30 days.0

The Secretary submitted a statement to the court refusing to cancel or 
suspend DDT registrations and a major DDT manufacturer—Montrose 
Chemical—intervened. The Center submitted a brief on the merits. The 
court of appeals issued an opinion in the case ordering the Secretary to issue 
notices of cancellation at once and to reconsider its decision to refuse in
terim relief while administrative proceedings are underway.6 7

Fairness Doctrine Applied to Environmental Matters

Center attorneys are representing Friends of the Earth (FOE), a con
servation group, in connection with their appeal to WNBC-TV to provide 
free time for antipollurion (anti-automobile, anti-high octane gasoline) an
nouncements, relying primarily on precedents in the area of smoking and 
public health. After the station denied their requests, FOE made a formal 
complaint to the FCC. Besides raising traditional “fairness doctrine” argu
ments, memoranda to the FCC argued that the agency has a special obliga
tion to act against automobile pollution as a result of the National Environ
mental Policy Act.8

Over Commissioner Johnson’s dissent, the Commission refused to extend 
the cigarette decision to cover products which cause automobile air pollu
tion.9 Besides distinguishing between the products involved, the Commis
sion held that an extension of the cigarette case would violate the “public 
interest” by jeopardizing the commercial system of broadcasting.10 The case 
is now on appeal to the United States Court of Appeals for the District of 
Columbia Circuit.11

While rejecting FOE’s request, the Commission enunciated a rule which 
represents a major victory for environmentalists. It held that the National 
Environmental Policy Act, when read in conjunction with the Supreme 
Court’s Red Lion decision,12 requires licensees to broadcast a substantial 
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amount of information, some of it in prime time periods, about environ
mental issues which are of particular concern to local communities.13 The 
industry journal, Broadcasting, editorially called the decision “as neat and 
unprincipled an ambush as this Commission or any of its predecessors has 
contrived.” 14 Center students and attorneys are preparing a guide for local 
citizen groups to capitalize on this aspect of the Commission’s decision to 
improve coverage of environmental issues.

13 24 F.C.C. 2d at 750-51, 19 P & F Radio Reg. 2d at 1002-03.
14 Broadcasting, Aug. 17, 1970, at 72.
15 Greater Washington D.C. Area Council of Citizens v. Washington, Civil No. 275-71 

(D.D.C., filed Jan. 29, 1971).
I6_p.2d- (D.C. Cir. 1971).
17 Jones v. Jacobs, H.C. No. 95-69 (D.D.C., June 11, 1969), petition refiled, H.C. No. 

199-69 (D.D.C., Sept. 22, 1969), dismissed, Jan. 29, 1970.
18 — F.2d at —.
1» Civil No. 1847-70 (D.D.C., filed June 26, 1970).

Health

Adeqtiacy of Care in Municipal Hospitals—Center attorneys are develop
ing legal means by which municipal hospitals can be held to a higher stand
ard of performance in the care provided to indigent patients. As a result 
of their efforts, the Joint Commission on the Accreditation of Hospitals 
agreed for the first time in its history to meet with community groups as 
part of its survey of a hospital. An elaborate two and one-half hour hear
ing was held and the District of Columbia General Hospital was placed 
on probationary status. The Joint Commission has subsequently agreed to 
establish a national committee of community and consumer-health groups 
to advise it. In August, the Joint Commission limited accreditation of the 
hospital to one year, rather than the usual two.

In January the Center filed suit against the Mayor of the District of 
Columbia, alleging that D.C. General Hospital had failed to provide ade
quate health care for indigent patients.15 *

Jones v. Robinson™—A Center attorney filed a habeas corpus petition for 
an involuntarily committed mental patient at St. Elizabeth’s Hospital. The 
writ was dismissed in the United States District Court for the District of 
Columbia.17 ¿After the case was brought to the court of appeals, the patient 
was granted a conditional release. Because of this development, argument on 
appeal was limited to the question of whether internal hospital disciplinary 
procedures—to which the former patient is still subject—meet due process 
standards. The court of appeals held that the hospital had failed to comply 
with minimum due process standards and remanded to the district court.18 *

American Public Health Association v. Venem an™—On behalf of the 
American Public Health Association and the National Council of Senior 
Citizens, letters were sent to the Commissioner of the Food and Drug Ad
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ministration and the Secretary of Health, Education and Welfare calling 
on them to take action required by statute and regulations to have hazardous 
and ineffective drugs taken off the market. Under the Kefauver amend
ments of 1962, the FDA has a duty to take appropriate action to remove 
such drugs from the market,20 but effective action has not yet been under
taken as to most drugs. In apparent response to the letter, the FDA an
nounced that it would require all advertising and labelling of drugs found 
by the FDA to be prima facie unsafe or ineffective to contain this informa
tion.21 The FDA has responded by increasing the manpower working on 
these matters from three to fifty and by speeding up significantlv the 
processing of the drugs involved in the suit.

20 21 U.S.C. § 355 (1964).
21 35 Fed. Reg. 7250 (1970).
22 American Public Health Ass’n v. Veneman, Civil No. 1847-70 (D.D.C., filed June 

26, 1970).
23 The proposed rules appear in 34 Fed. Reg. 13,552-53 (1970).
24 The Center has recently filed a formal complaint with the FCC against a District 

of Columbia television station and the Columbia Broadcasting System charging that the 
station and the network are airing false and misleading television commercials. Con
sumers Ass’n for the District of Columbia, — F.C.C. 2d —, — P & F. Radio Reg. 2d —, 
No. C2-534 (FCC, filed Feb. 9, 1971).

A suit was filed on June 26, 1970, in the United States District Court for 
the District of Columbia to compel effective agency action to take these 
drugs off the market.22 Both sides have filed motions for summary judg
ment and the case is now ready for a hearing.

Consumer Problems

Food and Drug Administration Regulations Regarding Ne<w Drug Testing 
—On behalf of the Council of Health Organizations, Center attorneys filed 
comments in 1969 with the Food and Drug Administration regarding pro
posed rules on new drug experimentation on human subjects.23 A tentative 
draft, prepared by the Bureau of Medicine, is now circulating within the 
Agency for comments. The Center has pressed the FDA for further action, 
and will be given an opportunity to submit additional comments before the 
regulations are issued.

Deceptive Advertising— Center attorneys represent the Consumer Asso
ciation of the District of Columbia in an effort to define the legal obligation 
of television stations to refuse to air commercials which are false, mislead
ing, or deceptive. All commercial stations in the District have been sent 
a letter complaining about a variety of current advertisements, and asking 
for detailed information about the screening methods currently in use.24

Disclosure of Evidence to Support Advertising Claims—A petition has 
been submitted to the Federal Trade Commission by Center attorneys on 
behalf of two consumer groups seeking a new regulation compelling adver- 



1971] Public Interest Law 1121

risers to publicize scientific and other evidence supporting their claims.25 
The petition arose from a project supervised by Ralph Nader which sent 
letters to advertisers asking for data that furnished the basis of statements 
made in the media concerning their products.

25 Petition for Trade Regulation Rule Proceeding and Issuance of Enforcement Pol
icy, — No. — (FTC, filed Dec. 11, 1970).
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APPENDIX B
Nader v. Volpe: A Case Study

Background. In the fall of 1968, Ralph Nader received a letter from
the owner of a fleet of bakery trucks in California informing him of several 
serious wheel failures which had recently occurred in his trucks. Nader 
forwarded the letter to the National Highway Traffic Safety Administra
tion (NHTSA)1 and called for an investigation. The NHTSA learned that 
the Kelsey-Hayes wheels involved in the California accidents were still in 
use on some 200,000 GM and Chevrolet trucks of the model years 1960-1965. 
On further inquiry, it discovered that over the years hundreds of these 
wheels had failed while the trucks were in motion, causing the trucks to go 
out of control and endangering the drivers and other vehicles and pedes
trians in the vicinity of the failure. NHTSA engineers concluded that there 
was a safety defect in the wheels.

1 Part of the Department of Transportation, this agency is entrusted with power to 
investigate possible automotive safety defects under the Traffic and Motor Vehicle Safety 
Act of 1966. 15 U.S.C. §§ 1381-1425 (Supp. V, 1970). Until January 1, 1971, its title was 
the National Highway Safety Bureau.

2 U.S. Dep’t of Transportation, Federal Highway Administration News Release (Oct. 
9, 1969).

3 15 U.S.C. §§ 1381-1425 (Supp. V, 1970).

Approximately one year after the initial letter was received, the Depart
ment of Transportation issued a press release announcing that General 
Motors had agreed to replace at its own expense the wheels on 50,000 trucks 
equipped with Kelsey-Hayes wheels and campers or other special bodies.2 
The release also announced that since in the judgment of the NHTSA 
engineers there was some doubt whether safety defects existed with regard 
to the remaining 150,000 trucks, further investigation of the Kelsey-Haves 
wheels was suspended. The latter announcement was false. NHTSA en
gineers in fact had concluded without recorded exception that all of the 
wheels, not just those subject to special loading, were defective. Thus, in 
the fall of 1969, Nader approached Center attorneys to discuss possible 
strategies for attacking this resolution of the matter.

The case presents an almost archetypal example of the issues which 
concern public interest lawyers and their clients: corporate disregard for 
consumer interests; administrative timidity in attacking corporate irrespon
sibility and acquiescence in compromise under pressure from the corpora
tions; and administrative refusal to heed qualified private citizens represent
ing the public interest. The case is also characteristic of Center practice 
in that it has involved the first litigation under an important consumer pro
tection statute, the Traffic and Motor Vehicle Safety Act,3 and has neces
sitated the use of unconventional legal theories.
Litigation. Not long after the discussion with Nader, Center attor
neys decided to undertake the case, and the firm of Arnold and Porter 
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agreed to serve as co-counsel. On March 31, 1970, a complaint was filed 
on behalf of Nader, his associate Lawrence Silverman, and two citizen 
groups, the Center for Auto Safety and Physicians for Automobile Safety, 
against Secretary Volpe and other officials of the Department of Transpor
tation who were responsible for the compromise agreement with General 
Motors.4 The complaint sought three forms of relief: (1) retraction of 
the misleading press release; (2) reopening of the investigation of the wheels; 
and (3) participation bv plaintiff Silverman in the Department’s proceed
ings.5

Defendants’ response was predictable. They argued that the interest of 
plaintiffs in the case was insufficient to provide standing, that defendants’ 
arrangement with General Motors was a discretionary matter not subject to 
judicial review, and that in any event there was no final decision of the 
agency which the court could review since the investigation was still for
mally open.0

A few years ago, these arguments might have sufficed to dispose of the 
case; but as the courts have come to recognize the inadequacy of ad
ministrative agencies in protecting the public interest and the impor
tance of public representation, the strength of these arguments has 
waned. Thus, plaintiffs were able to rely on cases such as Environmental 
Defense Fund, Inc. v. Hardin,1 which Center lawyers had successfully ar
gued, for the proposition that a citizen group of proven concern and 
responsibility has standing to contest agency actions affecting statutorily 
protected public interests, in the area of its concern, even in the absence 
of direct economic or personal interest as traditionally understood.8 On the 
issue of discretion, plaintiffs cited recent cases stressing that unreviewable 
agency discretion should be inferred only in certain exceptional circum
stances.9 On the issue of final action, plaintiffs again relied on Environ
mental Defense Fund, which held, in essence, that since a delayed agency 
decision could be as harmful to the public interest as an erroneous final 
decision, the mere absence of a formally stated final agency determination 
could not prevent judicial review of agency actions.10

4 Nader v. Volpe, Civil No. 960-70 (D.D.C., filed Mar. 31, 1970). There was delay 
of several months in the filing of the complaint because of the Department of Trans
portation’s refusal to permit Nader access to a key document reaffirming the NHTSA’s 
engineer’s conclusion that the wheels are inherently unsafe.

•M.
' Defendant’s Memorandum in Support of a Motion to Dismiss, Nader v. Volpe, Civil 

No. 960-70 (D.D.C., filed May 18, 1970).
1 428 F.2d 1093 (D.C. Cir. 1970). See also Scanwell Laboratories v. Shaffer, 137 U.S. 

App. D.C. 371, 424 F.2d 859 (1970); Scenic Hudson Preservation Conference v. FPC, 
354 F.2d 608 (2d Cir. 1965), cert, denied, 384 U.S. 941 (1966).

8 428 F.2d at 1097.
■'See Barlow v. Collins, 397 U.S. 159, 167 (1970); Abbott Laboratories v. Gardner, 387 

U.S. 136, 140 (1967).
10 428 F.2d at 1097. See also City of Chicago v. United States, 396 U.S. 162 (1969).
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After hearings, the district court issued an order remanding the pro
ceedings citing defendants' misleading releases. The court ordered that 
plaintiff Silverman be allowed to participate in the remanded proceedings, 
and required defendants to report to the court in 90 days giving a reasoned 
account of their action in regard to the Kelsey-Hayes wheels.11 The order 
allowing participation bv plaintiff Silverman in the remanded proceedings 
was, as far as plaintiffs could ascertain, unprecedented. By its terms, it 
implied that Silverman: (1) would have access to information gathered 
by the Department in pursuit of its investigation; (2) would meet with the 
Department to consult about the form that further investigation should 
take; and (3) would take part in this investigation where appropriate. De
fendants, however, chose to interpret the order in the narrowest possible 
manner. Shortly after the order was issued, defendants refused to meet 
with plaintiffs to discuss the investigation, though shortly thereafter they 
granted such a meeting to General Motors. Citizen participation thus was 
kept at a minimum.

11 Nader v. Volpe, Civil No. 51-1250 (D.D.C., filed June 26, 1970).
12 15 U.S.C. § 1402(e) (Supp. V, 1970).
13 See id.

The subsequent court hearing, however, was a significant success for 
the plaintiffs. Defendants reported to the court that upon reconsideration 
of the case, they had decided to make a preliminary finding of safety defect 
with regard to all of the 200,000 trucks, not just those subjected to special 
loading. All that remained under the Safety Act before a final determina
tion of defect and the issuing of an order to GM to notify owners of the 
defect was a meeting with General Motors in which GM would have an 
opportunity to present further evidence of its own.12

On September 30, a meeting was held with GM at the Department of 
Transportation in which plaintiffs, pursuant to court order, were allowed 
to take part. GM’s contribution proved to be minimal; in essence, the cor
poration’s lawyers asserted that the Department’s allegation of defect rested 
principally on statistical evidence of wheel failures, and that this evidence 
was insufficient to establish a finding of defect. Plaintiffs’ contribution to 
the meeting was of a very different order. Two distinguished members of 
the engineering department of Syracuse University made an oral presen
tation and submitted a written report discussing various technical aspects 
of the fabrication process and the materials used in manufacturing the 
wheels. Their conclusion was that under accepted engineering principles 
the wheels were unsafe.

Ajtermath. On November 4, 1970, in accordance with the Act,13
the Department announced a final determination of defect with respect 
to all the Kelsey-Haves wheels and sent a letter to GM notifying it of the 
final determination and ordering the issuance of notices of defect to all 
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affected owners within one week.14 General Motors responded on the day 
the order was issued by filing suit in federal court in Wilmington, Dela
ware, to enjoin the Department from enforcing its order. Two days later, 
the Government filed an enforcement suit in the District of Columbia15 and 
a motion in Delaware to dismiss or transfer GM’s suit. Plaintiffs in the 
VvVr case filed an amicus brief in support of the government’s motion.16 
On December 21, 1970, Judge Caleb Wright of the Delaware district court 
issued an order, accompanied by a lengthy memorandum, dismissing Gen
eral Motors' suit.17 General Motors has not appealed the dismissal, but the 
de novo enforcement action brought by the Government and now just 
barely underway may well take years to decide.

14 U.S. Dcp’t of Transportation, Nat’I Highway Safety Bureau News Release No. 75-70 
Nov. 4, 1970); Letter from Douglas W. Toms, Director, Nat’I Highway Safety Board.

to E. N. Cole, President, General Motors Corp., Nov. 4, 1970.
15 United States v. General Motors Corp., Civil No. 3298-70 (D.D.C., filed Nov. 6. 

1970).
b; Brief for Ralph Nader as Amicus Curiae, General Motors Corp. v. Volpe, 312 

F. Supp. 1112 (D. Del. 1970).
17 General Motors Corp. v. Volpe, 312 F. Supp 1112 (D. Del. 1970).
ls The court held that where the Government contemplates iminent action, pre

enforcement suits by manufacturers are disallowed. However, where no such action is 
contemplated by the Government, a manufacturer may bring such suit. Id.

™See 15 U.S.C. § 1402(d) (Supp. V, 1970).
20 Zd.
21 The entire Act, as well as the legislative history, appears to be silent on these 

questions. See 15 U.S.C. 1381-1425 (Supp. V, 1970). For an overview of the Act’s 
legislative history, see 1966 U.S. Code Cong. & Admin. News 2709-40.

Effects of Nader v. Volpe

At this writing the substantive issue of the Nader case is as yet far from 
resolved; and before any resolution is possible, a number of underlying 
ambiguities in the National Traffic and Motor Vehicle Safety Act brought 
to light as a result of the case must be judicially determined. One such 
issue, the right of a manufacturer to anticipate the enforcement suit pro
vided in the statute by bringing an action to enjoin enforcement action by 
the Secretary in a forum disadvantageous to the Government was not settled 
in the Delaware dismissal.18 Another issue, concerning the obligation of 
the Secretary to provide interim warning to owners he believes to be en
dangered when the manufacturer himself has refused to issue the warning,19 
is at present wholly unclear. In addition, many other complex issues such 
as the applicability of the Safety Act to vehicles manufacturered before its 
passage, the imposition of civil penalties before de novo trial,20 and prob
lems of evidence and burden of proof on the issue of safety defects21 will 
be determined in the course of the forthcoming trial, perhaps by a lengthy 
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process of interlocutory appeals. Meanwhile, the owners of 150,000 GM 
trucks remain ignorant of the dangerous condition of the wheels.22

22 It is also ironic that after lengthy litigation the substantive issues of the vehicles’ 
reliability may be mooted by the ordinary removal of older trucks from service.

Even though the central issue of fact and numerous issues of law in Nader 
v. Volpe have not yet been decided, the case points up many values inherent 
in the new kind of public interest litigation. First, as a result of the litiga
tion, the performance of the Department of Transportation in the area 
of highway safety has been subjected to close and continued public scrutiny 
in the press and other media. In addition, the Department has been forced 
publicly to reverse itself on the issue of a safety defect. The engineers in 
the Department who initially found the wheels defective have had their 
judgment vindicated and, presumably, their position within the Department 
strengthened. The same plaintiffs who brought the case will continue to 
monitor the activities of the NHTSA; in the future their concern for agency 
performance likely will be given greater attention than it was in this case. 
Hopefully, the significance of the case will not be lost on auto manufac
turers and, where decent concern for public safety has failed, fear of public 
exposure by the Department and of prosecution by the Attorney General 
will induce them to use more stringent safety standards in engineering. Fi
nally, the Nader case has succeeded, where previous Department action 
had failed, in bringing to light the intrinsic weaknesses of the National 
Traffic and Motor Vehicle Safety Act. Until now, the balance in the Act 
between expedited investigations to protect the public and painstaking due 
process to protect corporate interests has been struck far too much in favor 
of the corporations. The agency’s vacillation in the Kelsey-Hayes case 
and the inadequacy of the agency’s statutory authority may provoke Con
gress to provide the agency with a stronger statute and more adequate 
appropriations.
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1 The nine chartered banks and their assets are as follows:

Assets as of
Decetnber 31,1960

Royal Bank of Canada
Canadian Imperial Bank of Commerce
Bank of Montreal
Bank of Nova Scoria
Toronto Dominion Bank-
La Banque Canadienne Nationale 
Banque Provinciale du Canada 
Mercantile Bank of Canada
Bank of British Columbia

The means by which banking is regulated in Canada is quite 
distinct from the methods which are employed in the United 
States. Moreover, the jurisdictional boundary between provincial 
regulation of securities and federal regulation of banking has 
created a regulatory penumbral zone. Additionally, the fact that 
the present regulation is largely the product of consultation be
tween the banking industry and the government raises the ques
tion of the effectiveness of a regulatory scheme which is essen
tially consensual. The banking industry in Canada, as well as that 
of the United States, appears to be departing from its traditional 
role. The extent to which current regulation will be effective in 
these areas is perhaps the most important question confronted in 
this comprehensive treatment of Canadian banking.

Preface

Banks are the largest of the Canadian institutional investors, holding 
more than 10 times the combined assets of the mutual funds. This con
centration is accentuated in that over 90 percent of the industry’s assets 
are held by five of the nine Canadian banks.* 1 Both the size of Canadian 
banks and their high degree of asset concentration result from the con
scious implementation of a state-conceived public policy. It is in light 
of this policy that the banking law must be considered if one is to under- 
stand the relationship between Canadian law and banking behavior. Of 
equal importance is the developing role of banks in the equity market, a 
role which runs contrary to traditional notions viewing banks solely as

Bank

$9.16 billion
8.35 billion
6.99 billion
5.20 billion
4.49 billion
1.49 billion
760 million
190 million
36 million
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institutions which keep the depositor’s money protected and liquid 
while seeking a return on investments greater than the interest which

are
Historically, the law supported this traditional view of banking. In 

the Quebec Vacant Property case2 Lord Porter defined the relationship 
of banker and customer as that of debtor and creditor, with the banker 
having an additional obligation of honoring the customer’s draft. For 
obvious reasons, the debtor-creditor relationship has been fundamental 
to bank investment behavior: As creditor, the depositor can demand 
withdrawal of all his money and the bank, regardless of its investments, 
must meet that demand. Viewed against the bank’s obligation to pay a 
fixed return, this bank-depositor relationship reveals no inherent flexi
bility.3 In addition, three factors traditionally have been used to meas
ure the attractiveness of an investment—security, yield, and liquidity. In 
light of these factors, the banking industry poses a regulatory dilemma; 
even though security is an all-encompassing consideration and the tra
ditional banker-depositor relationship emphasizes liquidity, the nature of 
the fixed obligation emphasizes the importance of yield.

2 Attorney-general of Canada v. Attorney-general of Quebec, 11947] 1 D.L.R. 81, 8" 
(1946), citing Folev v. Hill, 9 Eng. Rep. 1002 (H.L. 1848).

3 By way of contrast, a mutual fund provides an example of a management with 
inherent flexibility in investment. Whereas the investor in a mutual fund is prepared 
for and in fact welcomes a fluctuating value in his investment, the depositor in a bank 
expects his capital to remain constant and looks to a fixed rate of interest on the 
deposited money. M. Watkins, Report on Structure of Canadian Industry 389 (1968).

4 The Dominion Banking Act, 1871, 34 Viet., c. 5 (Can.). The banks had also re
ceived special attention in the British North America Act which provided that the 
legislative authority concerning banking, incorporation of banks, and the issuance of 
paper money would be vested exclusively in the Parliament of Canada. 30 Viet., c. 3. 
§ 91(15) (Can. 1867).

5See I. Baxter, The Law of Banking and the Canadian Bank Act 1-5 (2d cd. 1968); 
A. Jamieson, Chartered Banking in Canada 3-16 (1953).

6 Can. Stat. c. 87 (1967).

History of Regulation

The first general banking statute in Canada was passed in 187L4 
There were already a considerable number of banks in Canada and their 
early incorporation, by renewable letters patent, had resulted in that 
industry’s being distinguishable from the outset. The first Act was 
largely the result of consultations between the legislature and the bank
ers and was passed with little opposition.5 The original Act had the same 
form as the current legislation, the Bank Act of 1967,6 and was the com
prehensive company charter of the banks. It has been suggested that the 
main reasons for the enactment of this general banking law were his
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torical, Canada’s recent confederation and the experimental state of the 
banking industry prompting a desire for uniform operation of banking 
with fairly detailed legal controls.7 Although these conditions were 
not the sole justification for current regulation, and were not considered 
to be of primary significance by the Porter Commission,8 current bank 
regulation clearly reflects this historic example of a successful model 
of regulation. Control by means of a central act, however, is only one 
means of successful banking regulation; others, such as those employed 
in the United States and Great Britain, have been just as effective.9

" I. Baxter, supra note 5, at 2.
* See Royal Comm’n on Banking and Finance, Report (1969) [hereinafter cited as 

Porter Comm’n Report]. The Commission’s aim was “to promote continued evolution of 
the financial system, to encourage it to be creative and competitive, and to ensure that 
it is sound. In our view, an appropriate regulatory environment is one which permits 
quiet and efficient adaptation of our banking machinery to the changing needs of 
borrowers and lenders . . . .” /</. at 357. While the Commission did mention soundness 
and protection for the depositor, it is interesting to note a new emphasis on competi
tion and creativity in the system.

9 The United States and Great Britain do not use a central act and corporate charter 
to regulate the industry.

10 Can. Stat. c. 87, § 75(1) (e) (1967).
UM. § 91.

In enacting the statute, the legislature included, as far as practicable, 
all of the laws relating to banking. Of special significance is the fact 
that banks are the only institution named in the Act, and they are sub
ject exclusively to federal control. Modern Canadian banking regula
tion. therefore, is not the result of arbitrary legislation or the general en
actment of settled principles. As first enacted, the legislation was the 
product of consultation between the banking industry and the govern
ment. From the bankers’ desire for maximum growth potential for their 
institutions and the government’s need for effective control over the 
country’s monetary policy, a common interest had developed and this 
community of interest has continued to exist.

By 1871, banks were the major financial institution in Canada, and 
the Bank Act resulted not only in more effective government control of 
the economy, but also in the grant of a limited monopoly to present 
members of the industry. The definition of this quasi-monopoly, which 
is under exclusive federal control, is somewhat circular: A bank is 
permitted to perform such business “as pertains to the business of bank- 

H ining. 10
Although the original and 1967 bank acts were acceptable to both 

industry and government, governmental policy has not always coincided 
with the desires of the industry. In 1967, the interest ceiling was raised11 
and, accordingly, the banks channeled more money into consumer 
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loans;12 shortly thereafter, however, the Canadian government became 
concerned with inflation. In an attempt to curb excessive buying pres
sure, the government was forced to seek a reduction of the availability 
of consumer loans by acting through the Governor of the Bank of 
Canada.

12 The intent behind the raising of the interest ceiling may have been the stimulation 
of new competition within the financial community. See 1 House of Commons Debates, 
Canada, 27th Pari., 1st Sess. 904-05 (1966). Mr. Jack Davis (private member) stated 
that one of the main arguments for the removal of the ceiling was “because it would 
generate greater competition among the chartered banks, the trust and loan companies, 
etc.” He pointed out that “chartered banks have not been growing as rapidly as other 
institutions in the monetary field. . . . ft]he Porter Royal Commission found that 
chartered bank deposits ... in the post war period, have little more than doubled. The 
mortgage and loan companies’ assets have risen more than six-fold. The trust com
panies’ assets have gone up about seven times.” Id.

13 A. Rogers, Falconbridge on Banking and Bills of Exchange 57 (7th ed. 1969).
14 30 Viet., c. 3, § 91(15) (Can. 1867).
15 Tennant v. Union Bank, [1894] A.C. 31 (P.C. 1893) (Can.) involved the conflict of 

a provincial act with the federal banking statute. Lord Watson stated that section 
91(15) “comprehends ‘banking’ as an expression which is wide enough to embrace every 
transaction coming within the legitimate business of a banker.” Id. at 409.

16 The province of Alberta attempted to license and control “credit institutions,” 
but it expressly excluded functions regulated under the Bank Act. Nonetheless, this 
was considered an unconstitutional infringement of the federal power under 91(15). 
In justifying this holding, Viscount Simons indicated that the term “banking” should 

Governmental efforts in the field of banking have been directed to
ward the creation and maintenance of an economically powerful bank
ing system capable of maintaining a strong competitive position vis-à-vis 
other financial institutions; the relationship between the bank and the 
customer has been of only incidental concern.13 The result has been that 
the five Canadian banks which hold more than 90 percent of industry 
assets are in an exceedingly strong competitive position, and entry into 
the banking industry is extremely difficult due to the system of nation
wide branch banking. The government has benefited from this result by 
achieving more effective control over national monetary policy.

Banking Under the B.N.A. Act

Section 91(15) of the British North America (B.N.A.) Act14 makes 
banking in Canada a matter for federal regulation. Due to the explicit 
nature of the statute, the issue most often litigated has been whether a 
certain activity constitutes “banking,” and the courts have construed this 
term broadly.15 This broad interpretation of the term “banking” has 
resulted in the federal government’s exercising a largely preemptorv 
regulatory power over banks and other closely related financial institu
tions, even though these institutions may perform functions which are 
apparently distinct from the functions enumerated in the Bank Act.16
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The equity market is a matter for provincial control; however, neither 
the federal government, in controlling banking, nor the provincial gov
ernments, in controlling the sale of securities, can regulate completely 
bank activity in the equity market. The federal government must relate 
its control of securities to banking, and it would be beyond federal juris
diction to enact legislation with regard to trading or registration of 
securities.17 *

not be restricted to what it meant at the time the Act was passed. Attorney-general 
of Alberta v. Attorney-general of Canada, [1947] 4 D.L.R. 1, 9.

17 See Ont. Stat. c. 142, 6-17 (1966).
1« Ont. Stat. c. 142, 18, 19, 118(b) (iv) (1966).
19 Id. § 18(4).
20 Id. § 19(5).
21 Can. Stat. c. 87, § 76 (1967).
22 Id. c. 87.
23 Until 1967 the banks could only charge a maximum of six percent interest; however,

banks can now charge interest as they see fit. Id. § 91. Regulation of insurance com
pany investments, however, is extensive, explicit, and appears to be concerned with
safetv. See Canada & British Insurance Companies Act, Can. Rf.v. Stat. c. 31, § 63
(1952).

There are several examples in both provincial and federal statutes of 
attempts to blend jurisdiction. Banks are specifically mentioned in the 
Ontario Securities Act of 1966;1S however, section 18 (4)19 exempts 
banks from registration of trades, and section 19(5)20 exempts bank 
officials from registration as investment counsel. The Bank Act of 1967 
does nor allow banks to be named in a prospectus and establishes per
centage limitations on the securities a bank can hold.21 There is not, 
however, one all-embracing act which covers bank activity in the 
securities market and any legislative attempts in this area necessarily must 
operate within the framework of the constitution and the B.N.A. Act. 
Self-regulation, coupled with governmental self-interest, may provide 
the setting for change.

THE NATURE OF CURRENT REGULATION

Federal jurisdiction over banking is exercised exclusively through the 
Bank Act of 196722 23 * * * * and section five makes the Act itself the corporate 
charter of the bank. Banks, therefore, are special statute companies, 
subject to the doctrine of ultra vires, and the legislature is the grantor of 
the corporate charter.

The Act is not aimed at the preservation of assets. There are no 
defined relationships of assets-to-debt or of assets-to-capital, and section 
72, dealing with cash and secondary reserves, is the only provision which 
deals with asset control. The Bank Act does not restrict the amount of 
interest banks can charge their customers or pay to their creditors.28 
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Similarly, the Bank Act does not delineate the rights and liabilities which 
exist between banker and customer. This relationship is dealt with by 
the common law.

The Bank Act does contain extensive provisions regarding such areas 
as incorporation, structuring, and capitalization. These features are in 
line with the corporate charter provision of section five. In addition, 
enforcement provisions allow for audit, inspection, and disclosure; how
ever, banking activities are neither explicitly stated nor rigidly con
trolled.

The banks’ freedom of activity is most apparent in section 75, which 
is analogous to the purpose clause in the charter of a business corpora
tion. This section is framed in broad, general terms and the permitted 
activities are summarized in section 75 ( 1 ) (e). The Act characterizes the 
nature of the banking business in sections 75 through 98, which apply 
primarily to lending activities.24 On the basis of these sections, the “busi
ness of banking” could probably be defined as the short-term lending 
of money.

24Can. Stat. c. 87, §§ 76, 77, 94-98 (1967) (common stock holdings, bank debentures, 
and unclaimed balances, respectively).

25 Porter Comm’n Report at 372.
26 Can. Stat. c. 87, § 76 (1967).

The rationale for this characterization by the legislature may be found 
in traditional concepts concerning the relationship between bank and 
depositor, which place heavy emphasis upon liquidity. The Bank Act, 
however, is broad enough to permit a change in the role of the bank, 
even as a short-term lender, and product differentiation—which includes 
the creation of diverse savings and loan plans—can help to minimize the 
emphasis on liquidity.

EQUITY PARTICIPATION BY BANKS

Prior to enactment of section 76 of the 1967 Bank Act, there was no 
express prohibition concerning bank equity holdings; however, banks 
could not engage in a trade or business, be named in a prospectus for the 
sale of shares, or deal in their shares or the shares of other banks. Only 
these prohibitions, coupled with traditional reluctance on the part of 
banks to enter the equity market, restricted banks’ equity holdings.

Section 76 reflected recommendations made by the Porter Commis
sion.25 The three major parts of this section deal respectively with the 
following areas: (1) stock restrictions applicable to holdings in “ordi
nary” companies; (2) stock restrictions applicable to holdings in trust 
and loan companies; and (3) exceptions to the rules.26 There arc no 
regulations explaining or modifying this section, nor has there been any 
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litigation or reported enforcement of its provisions. Enforcement has 
been based on extrajudicial means which chiefly rely upon rhe close 
liaison between the federal government and the bankers, the use of hear
ings and submissions, and the decennial revision of the Act. Any limita
tions on the bank’s role in the equity market must therefore be deter
mined from the statute itself.27

27 As a general rule, litigation under the Bank Act is not an adversary proceeding be
tween the government and the bank. The only litigation arises, in fact, when an indi
vidual’s rights may involve the Bank Act’s provisions. In seeking to interpret the 
legislation, therefore, the emphasis is not on a case study, but on rhe hearings and sub
missions preceding the statute.

28 Can. Stat. c. 87, § 76(1) (a) (i) (1967).
29 Id. § 76(1) (a) (ii).
30 As the divesting of a bank's interests need not be before 1971, many of the current 

holdings in trust companies are not yet “illegal.” Can. Stat. c. 87, § 76(1) (1967).
31 It is beyond the scope of this article to discuss what constitutes actual or working 

control over a public issue corporation. See generally Essex Universal Corp. v. Yates, 
305 F.2d 572 (2d Cir. 1962) (Friendly & Clark, JJ. concurring). It is clear that it is 
not actual control which is contemplated in the Bank Act but merely ownership of a

The first part of section 76 deals with the ownership of shares in ordi- 
narv corporations. The section is framed in the negative, suggesting 
that rhe legislation does not encourage stock ownership. Its prohibitions 
relate only to voting shares in Canadian companies, leaving banks free 
to buy nonvoting Canadian shares and voting or nonvoting foreign 
shares.

Ender section 76(1) (a), a bank may own no more than 50 percent of 
the issued and outstanding voting shares of a corporation so long as the 
aggregate price to rhe bank is less than five million dollars.28 If the 
aggregate purchase price is more than five million dollars, the bank may 
hold not more than 10 per cent of the issued and outstanding shares.29 
The critical figure is five million dollars. If the bank spends less than 
that sum, it may hold up to 50 percent of a company’s voting shares; if 
the bank spends more than five million dollars, it may only hold 10 per
cent or less.30

Section 76(2) (a) controls indirect ownership of Canadian securities. 
A bank may not hold shares in a foreign corporation whose ownership 
of a Canadian company’s shares exceeds the limits set on the banks them
selves. The prohibition, however, generally does not preclude bank 
ownership in foreign corporations, nor does it preclude ownership in 
nonresident foreign corporations that actually do business in Canada.

It is important to note the implications of these provisions. The 50 
percent and 10 percent restrictions appear to be directed toward con- 
rol; however, it is legal, rather than actual or working control that is 
the thrust of the statute.31 Furthermore, the limitation on voting shares 
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alone is unrealistic; control may be exercised within the strictures set. 
Moreover, section 76 cannot force diversification insofar as that term 
implies liquidity. The section is also highly flexible. It suggests that 
banks can exercise indirect controls. Banks can control mutual funds 
or holding companies and are relatively free to make equity-oriented 
arrangements while not owning stock directly.

The second part of section 76 relates to the ownership of shares in 
trust or loan corporations. In these provisions, there is not a five mil
lion dollar guide. The chartered bank may own no more than 10 per
cent of the issued and outstanding voting shares in a trust or loan cor
poration and, regardless of value, excesses must be divested before July 
1, 1971 ;32 moreover, section 76(2) (b) expressly precludes ownership 
of shares in a foreign corporation that may have more than a 10 per
cent voting right in a Canadian trust or loan company. Again, however, 
the ownership of foreign trust or loan companies is not prohibited.

certain percentage of voting stock; however, the influence which an institutional in
vestor can exert over a portfolio corporation by using the pressure of the market often 
bears no relationship to the percentage of voting stock which it owns in the corpora
tion. See Baum, Catalyst for Change: Mutual Funds in Canada, 59 Geo. L.J. 249, 293 
(1970).

82 See note 30 supra.
88 The Porter Commission stated that, in 1962, only $1.1 billion of the banks’ holdings 

were in provincial, municipal, and corporate securities. A small portion of this was 
in all forms of securities and all of these holdings were growing at a considerably slower 
pace than loans. Porter Comm’n Report 126. Aside from the consideration of the bear 
market at the time, this holding of well under five percent of total assets was attributed 
to the fixed dollar nature of liabilities and the risks and skills of investment in the area.

The rationale underlying section 76 is multifaceted. Traditionally, 
banks have not heavily invested their assets in common stocks33 and the 
felt need for liquidity has inhibited banks from entering the equity mar
ket. At the same time, the general statutory scheme of the Bank Act has 
operated to keep banks in a generally favorable competitive position vis- 
à-vis other financial intermediaries, perhaps in large part to provide gov
ernment influence over the nation’s money supply. Section 76 can be 
viewed as a tool which is necessary to keep the banks flexible and com
petitive, with inspection and decennial statutory revision available to 
correct any obvious abuse. It was considered preferable, therefore, to 
give the banks tools for competition before the need arose, and leave it 
to these quasi-public enterprises to use the instrument with discretion.

The government’s desire to keep the banks in a good competitive posi
tion, while preserving a kind of inter-modal competition between banks 
and trust companies, resulted in separate section 76 treatment of security 
holdings in trust and loan companies. A specific subsection deals with 
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bank holdings in trust companies.34 This reflects the Porter Commis
sion's attempt to prevent banks from operating in areas in which they 
possess little expertise, so that they might better exploit their strength. 
For example, the controls imposed over security holdings in ordinary 
corporations were thought to be a method of insuring against the bank’s 
dealing in goods, wares, and merchandise or engaging in a trade or 
business.35

34 Porter Comm’n Report 372. “The purpose of [section 75(2)(b)] ... is primarily 
to ensure that hanks do not overextend themselves in fields in which they are not expert 
but it also acts to prevent intensive banking control of other businesses.”

35 Can. Stat. c. 87, § 75(2) (b) (1967).
36 It is only by way of controlling ownership that the legislation seeks to realize its 

aims. The legislation does not aim at “marriages” that are not based in ownership. 
There is no control over informal arrangements or common goals that may be present.

The third part of section 76 involves exception to the earlier provi
sions. Under section 76(3), if after having acquired securities the bank 
gains voting rights that would violate the restrictions, it is allowed two 
vears from that time to divest itself. After-acquired voting control 
which would arise on the conversion of preferred shares, warrants, or 
debentures is exempted from this provision. Although the exception 
seems straightforward, a bank could be in an influential position even 
before the after-acquired control became a reality. In instances where a 
bank is placed in a controlling position bv its realization on the security 
of shares, a five-year divestment period is provided by section 76(4). 
The section exempts the banks from a forced disposition which could 
be prejudicial.

Section 76(5) is a discretionary provision. Except in certain circum
stances, such as those envisioned by section 76(4), the Minister of Fi
nance may order divestment of shares when a bank has effective control 
over a trust or loan corporation through allowed holdings in ordinary 
corporations.36 This subsection recognizes that listed percentages alone 
are not always the measure of actual control and seeks to implement the 
goal of competition between financial institutions. As a result, under 
no circumstances of ownership may banks control trust and loan com
panies.

Sections 76(6), 76(7), and 76(8) are corollaries to the previous re
strictions and exceptions. A bank may exceed the limits set by section 
76 so long as it divests itself within two years and the Minister has dis
cretion to extend divestment periods so long as the aggregate of the ex
tensions does not exceed two years. Finally, the Export Finance Corpo
ration of Canada and bank service corporations, as defined in section 
"6(9). are exempted from the operation of section 76.

Section 76(9), the definitional subsection for the various corporations 
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named in the section, raises several issues. Bank service corporations, 
which can be owned by a bank, are defined as those companies that hold 
property for, provide ancillary services to, or own adjoining propertv 
to the bank and its branches. While the section seems relatively clear 
and harmless on its face, the exemption from section 76 of this tvpe of 
corporation has dramatic possibilities. In urban centers, where real 
estate booms are big business, banks may effectively control major 
Canadian corporations and actively engage in the real estate field 
through the use of bank service corporations.37

37 The ownership of plazas, shopping malls, office buildings, and rhe like must be 
considered major activity when viewed in light of land values in urban centers. The 
bank offices in ventures such as the T-D Centre are only a minor aspect of the business 
that the Centre carries on.

38 There is no express prohibition on the ownership of provincially incorporated 
trust companies. Regardless of the actual activity that is carried on, the definitions as 
presented are narrow, to say the least.

39 A trust company can conduct a normal business while not accepting deposits from 
the public; a bank retaining control over the trust company’s operations will not be in 
violation of the provisions of the Act which deal with bank ownership of trust com
panies.

A second issue raised by the definitions contained in section 76(9) is 
the meaning of “trust and loan companies.” As defined, the trust and 
loan companies which banks may not control are those which are de
scribed by the federal acts and which accept deposits from the public. 
Without commenting on possible plans, the legislation suggests freedom 
of activity in the provincial areas;38 moreover, a bank need only divest 
itself of the deposit-gathering function of a trust company and might 
still retain control of a trust and loan company’s investment counselling 
services without violating the letter of the law.39

From a statutory viewpoint, section 76 is relatively clear. It is the 
banking industry’s view of, and reaction to, this section, however, that 
is of primary importance. Section 76 must serve as a guide to future 
banking policy.

The banking industry is extremely powerful in Canada. It is im
portant to determine how the industry views this power and to what 
ends this power will be applied. The definition of the banking function 
by the Porter Commission, insofar as it is keyed to liquidity, probably is 
more restrictive than that which would be urged by members of the 
banking industry. The Porter Commission distinguished the banking 
function on the basis of the liabilities which banks assume—that these 
liabilities are liquid, and that the public uses them as a means of pay- 
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menr—and the Commission felt that banks must be defined in terms of 
liquidity.40

40 Proceedings of the Standing Cowm. on Finance, Trade and Economic Affairs: 
Decennial Issue of the Bank Act, 27th Parliament, 1st Sess. 743 (1966).

41 Coleman, The President Speaks, 75 The Canadian Banker 17, 18 (1968).
*2 Id. at 18.
43 Financing economic growth in a country like Canada involves transferring pur

chasing power from those individuals who want to save to those who need to borrow. 
Banks profit by supplying savers with a wide variety of financial obligations tailored to 
the particular needs of the savers, and by allocating the resulting pool of funds to 
borrowers in exchange for financial obligations which are tailored to the particular 
needs of the borrowers. Remarks of Louis Rasminsky, Governor of the Bank of Can
ada, before a meeting of the Institute of Canadian Bankers, Montreal, Jan. 20, 1969.

44 Governor of the Bank of Canada, Annual Report to the Minister of Finance 
42-43 (1968).

45 Remarks by J. FL Coleman, Vice President and General Manager of the Royal 
Bank of Canada to the Toronto Society of Financial Analysts, Toronto, Oct. 16, 1968.

W ithin the context of liquidity, banks perform two major functions: 
They accept deposits and make loans. Traditionally, in this capacity they 
are seen as a reflection of the national need,41 and when new facilities 
or services are called for they are met relative to the overall financial 
environment and the prevailing legal framework.42 The Bank Act estab
lishes only the outer limits of this framework. The agency in charge 
of applying the Act to the industry is the Bank of Canada, and its Gov
ernor, Louis Rasminsky, has made it clear that the function of banking 
is not strictly confined and that the role of financial intermediary is 
merely an extension of this function.43

J

The Canadian chartered banks controlled approximately 42 percent 
of all assets in the hands of Canadian financial intermediaries by the end 
of 1968.44 Effective management of these assets would be a difficult task 
if liquidity were the sole criterion for bank investment. The need for 
liquidity, however, remains an obvious concern for banks. This is re
flected in the fact that bv June 5, 1969, over 60 percent of total bank 
assets were in loans of some kind. Statistics indicate that security hold
ings are only three percent of total bank assets. Yet, if one assumes, as 
do the banks in their own charting,45 that everything not a loan, cash 
resource or other fixed asset is a security investment, the three percent 
flyure rises to between 25 and 30 percent. It would certainly appear 
that the generalized statistics do not fully reflect current banking ac
tivity.

Since the 1967 statutory revision, banks have experienced a sudden 
and steady growth. The changes gave bankers an opportunity to ex
pand their existing financial services. In fiscal 1968, total assets increased 
bv 15.6 percent, total loans by 13.2 percent, total securities by 19.3 
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percent and total cash resources by 21.4 percent.46 In absolute figures, 
the bulk of new funds went into lending, and although the percentage 
of total assets in securities dropped, there was an increase in the total 
amount so invested.

The raising and subsequent elimination of the six percent interest 
ceiling, permitted by section 91 of the 1967 Act, brought dramatic 
change.47 This ceiling had long inhibited an aggressive banking policy 
and, to a degree, had led to forced conservation. The limitation on the 
amount banks could charge for use of their capital prevented banks from 
participating in more lucrative but higher risk areas, such as consumer 
lending.48 It also severely hindered banks in competing for the deposit 
and savings dollar. In 1951, banks controlled 53 percent of the assets of 
Canadian financial intermediaries; by 1962, they held only 46.7 per
cent.49 Since the 1967 revisions, however, banks have been regaining 
lost ground.

The competition for deposits, among banks themselves as well as with 
other institutions, is evidenced by extended service, product differentia
tion, and advertising. Using the interest rate as a means of competition, 
however, could endanger stability in gross savings. At one point, com
petitive bidding for large block funds of fixed term deposits became so 
intense that Governor Rasminsky advised the banks against such activity. 
Shortly thereafter, an informal ceiling on interest paid on deposits be
came bank policy. Competition through diversity of services, how
ever, has continued.

This competition has significantly increased the contact between the 
banks and the public. The banks have introduced both business and in
dividual consumers to the cashless society. The Bank of Nova Scotia, for 
example, offers a low-cost “current account” which keeps track of daily 
expenditures and income. In order to simplify payroll distribution, “pay
roll accounts” serve as a method of saving on stationary costs, protecting a 
business from loss or theft, and keeping payroll information confidential;

46 id.
47 “First established in 1777 in Quebec, maximum lending rates were subsequently set 

for all banks. The rate was standardized at 7% in 1867 and remained there until 1944 
when it was reduced to 6% as a move toward lower interest rates in a cash-short, post
war world. The limit stayed at 6% until May 1, 1967 . . . .” Hopkins, Impact of the 
Bank Act, 74 The Canadian Banker 52, 53 (1967).

48 It was not until the Bank Act revision of 1954 that the field of consumer lending 
was made available to the banks. The banks, however, were reluctant to enter this higher 
risk area too heavily, because of the six percent ceiling which had forced them to work 
with a small margin of profit. The Bank of Nova Scotia was the most aggressive in the 
area of consumer loans until the recent Bank Act revisions.

49 P. Lusztig, An Analysis of the Concentration of Economic Power in the Hands 
of Institutional Investors: The Canadian Perspective 20 (1965) (unpublished). 
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the company issues one paycheck, and the bank credits individual em
ployee accounts. This device promotes the bank’s business not only with 
the company but with employees as well. Related to “payroll accounts” 
is the more inclusive “lock box service” by which the bank does the 
accounting for a particular business. The company has all its incoming 
checks sent to a post office box, and the bank clears the box daily, adjusts 
the company’s accounts, and provides it with a convenient statement. 
Banks also provide collection services, international banking services, and 
financial and marketing information for business development. In addi
tion, they have introduced a special instrument whereby businesses can 
obtain short-term loans in blocks of $100,000 or more of the bank’s 
surplus funds. Some of these instruments are negotiable or transferable.

The same management facilities are, to an extent, available to the in
dividual consumer. A nonchecking savings account was introduced, for 
example, which brought the depositor more than six percent interest, 
contrasted to the older savings accounts with checking privileges which 
yielded only three to three and one-half percent. Another variation in 
the product offered to the public is the savings certificate, with terms 
from one to six years, which earns the equivalent of about seven percent 
simple interest per annum if held for six years. The depositor can pay 
either by cash or by installments for his certificates, and they are re
deemable at face value plus accumulated interest at any time, in any 
branch of the issuing bank.

In the struggle for the savings dollar, other specialized installment 
savings plans have been created. One includes life insurance on the 
amount of the ultimate savings goal. The bank pays for the insurance, 
hut the customer applies directly to the insurance company for his 
coverage. The plan usually requires monthly deposits for a term of ap
proximately 50 months, and generally the maximum goal is approxi
mately S3,000. If the depositor dies, his beneficiary or estate receives life 
insurance in the amount of the savings goal, the total deposits to that 
date, and a cash bonus based on the amount deposited.

In the area of debt, the most significant innovation has been the 
introduction of bank credit cards and check guarantee cards. The Bank 
of Nova Scotia and the Bank of Montreal use a check guarantee system 
which is relatively inexpensive to establish.50 The Toronto-Dominion, 

50 Business Week, Feb. 27, 1965, at 58. Because Chargex was not set up as an inde
pendent corporation and its activity defined as a “financial service,” the four banks 
concerned were able to avoid any problems with the 50 percent, five million dollar 
restriction of sections 76 (1) (a), (i) and (ii) of the Bank Act. This structure has also 
proved valuable as a tax advantage since heavy initial losses encountered can be sub
tracted from current profits. Thus, the banks have been able to finance a totally new 
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the Commerce-Imperial, the Royal Bank, and La Banque Canadienne 
Nationale jointly promote a bank credit card system, “Chargex,” pat
terned after the Bank of America plan implemented in California in 
1959.51 With “Chargex,” banks have demonstrated the capability and 
the technology to provide the individual consumer with service com
parable to that provided to business.52 Lloyd Calver of the Toronto Do
minion Centre states that the present Chargex system provides for in
stant accounting. Excesses by the consumer are guarded against by a 
floor limit—the maximum amount that can be transacted on any one 
sale without verification through the computer center by the merchant— 
and by computer scanning of the individual account. For amounts 
above the floor limit, the merchant must phone the computer center to 
have the account checked and to obtain a code number for that partic
ular sale, which number must be on the Chargex slip forwarded to the 
bank. If the Chargex system is accepted, as trends in the United States 
indicate it will be, it is reasonable to believe that, ultimately, this check 
will be accomplished through a touch-tone telephone system. By use of 
computer language cards, the retail merchant will communicate directly 
with the computer for information with respect to customer financial

business operation without creating a new corporate entity. Internal financing of this 
nature could affect other expanding industries, especially during periods of scarce 
capital.

51 The system also features a 30-day free credit position for the public, but if the 
amount outstanding is not paid within this period the balance is treated as a loan. The 
interest on the balance is ]/2 percent per month (18% per annum) on balances up to 
$500, and one percent per month (12% per annum) on balances exceeding $500.

52 Remarks of J. H. Coleman, Vice President and General Manager, Royal Bank of 
Canada, to Society of Financial Analysts, in Toronto, Oct. 16, 1968. Mr. Coleman also 
pointed out that the Chargex system was not as profitable as that of its American 
counterpart, nor even as some of the other lending institutions in Canada, and that 
efforts would be continued to increase the rate of return under this system.

Chargex is a continuation of the service, traditionally performed by 
banks, providing the media to facilitate the exchange of goods or wealth. 
Just as banks abandoned the haulage of coin boxes by stagecoaches, banks 
will be compelled to use electronic circuitry to transfer money assets 
from one individual to another. Although the function of Chargex 
is one with which banks have long been familiar, the role of the banks 
in this process is significantly different from their role in the check col
lecting and paying process. With Chargex, banks are not intermedi
aries; rather, they buy the accounts receivable and levy a floating charge 
against the merchant and individual consumer. Member merchant ac
counts are discounted from four to six percent. As sale volume in
creases, regardless of profit the cash flow to the buying banks accelerates, 
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1 hus, the success of the banks flows directly from the success of the 
member-merchants.

The monthly invoice received by the individual consumer indicates 
the minimum amount that need be paid. Pressure is not exerted to have 
the consumer exercise his 30-day free credit. The credit card system 
is not only a money-transfer mechanism but also a means of lending 
money, and both of these are regarded by the industry as banking func
tions. By performing these functions, the banks would seem to be at
tempting to conform to their new image of being in the business of 
filling the customer’s need for financial services. The recognition of 
the customer as the source of all profit would seem to be the basis for 
this orientation.

Banking’s new image is also promoted bv recent innovations in bank 
architecture and advertising. The marble edifice and hard-nosed credit 
manager have largely been replaced by modern, informal interiors and 
attractive girls in mini-skirts; television commercials project an image 
similar to that of a friendly loan company. Of central importance to 
rhe new image, however, is bank involvement and participation in the 
business of the community.

bank activity as it relates to equities

W hen the government freed the banks of Canada from the maximum 
restrictions on fixed interest charges, it permitted the banks to retain 
their position as the dominant financial institutions in Canada. Through 
the banks’ renewed strength, the government continued to enjoy strong 
controls over monetary policy. The question remains, however, whether 
the consumer will be benefited as well. Governor Rasminsky has argued 
that consumer benefits flow not from undue concentration in the finan
cial system but from improved access to credit, cheaper credit, or greater 
return on savings.53

53 Remarks of Louis Rasminsky, Governor of the Bank of Canada, to Institute of 
Canadian Bankers, in Montreal, Jan. 20, 1969.

54 Bunting, One Bank Holding Companies: A Banker's View, Harv. Bus. Rev., Mav- 
Junc 1969, at 99. Mr. Bunting sets out the formula for a bank wishing to convert itself

Profit, however, largely results from meeting consumer demands 
which arc more complex than simple access to credit, cheaper credit, or 
greater return on savings. In seeking goods or services, consumers may 
not always know what is in their best interest and, if they do, may not 
be willing to make the rational choice.

Canadian banks remain concerned with the profitability of their op
erations vis-à-vis other lending corporations in Canada and the American 
banking industry.54 It is significant that Canadian banks have closely 
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scrutinized the development of the American system. For example, al
though the structure of Canadian banking is not amenable to the de
velopment of one-bank holding companies,55 there may be a more subtle 
means of creating a Canadian counterpart. Thus, there would seem to 
be a common question, applicable both to the American and Canadian 
industries, whether banks, because of their money-creating power, 
legal protection from excessive competition and tremendous financial 
strength, should be more limited than other corporations in their ability 
to diversify and buy nonbanking companies.56

In examining the multifaceted role and potential of the Canadian 
banking industry, the question arises as to what form any limitation 
should take, if in fact there should be any limitation at all. If this ex
amination reveals a complex industry not structured upon historic 
norms, industry structure must be considered in determining which pub
lic policy is to be observed in banking regulation.

In 1962, the Royal Bank, the Banque Canadienne Nationale, Montreal 
Trust, the Canada Trust Co., and General Trust of Canada created Roy 
Nat Ltd., the purpose of which was to provide financing for Canadian 
business firms which were too large to take advantage of the Small Busi
ness Loans Act but too small to go to the capital market.57 Of the $10 
million subscribed to provide the paid-in capital, Royal accounted for 
41.5 percent and Banque Nationale 34 percent.58 Roy Nat lends amounts 
of $25,000 or more at interest rates determined by the particular circum
stances and takes mortgage bonds, debentures, preferred stock, unse
cured notes or common stock as security; however, Roy Nat appar- 

into a holding company. Essentially, the process involves the creation of a subsidiary, 
a “phantom” corporation existing only on paper. The original stock of the parent 
bank is then exchanged for shares in the subsidiary so that the stockholders wind up 
owning the corporation, which has the bank as its only asset. Such a construction 
would also allow banks to enter any industry, although all one-bank holding companies 
have heretofore confined themselves to financial activities. Id. at 102. Bunting’s formula 
would encounter serious difficulties in Canada, however, since there is a limitation on 
the holding of bank stock so that no one company could purchase all of the bank 
shares. Can. Stat. c. 87, § 67 (1967).

55 Nadler, One Bank Holding Companies: The Public Interest, Harv. Bus. Rev., Mav- 
June 1969, at 107.

56 Royal Bank of Canada, Submission to Standing Comm, on Finance, Trade, 
and Economic Affairs, app. V, at 2299 (1966).

57 Id.
58 Bank ownership of any more than 10 percent of a corporation’s voting common 

stock is clearly prohibited by section 76 of the Bank Act. At the hearings, it was gen
erally agreed that Roy Nat would not be exempt under section 76(8) as a “bank service 
corporation.” The fact that the section was to be retroactive in effect was one of the 
main reasons for Roval Bank’s disclosure of purpose and its strong stand in seeking 
changes in the original bill. Hearings before Standing Comm, on Finance, Trade and 
Economic Affairs: Decennial Revision of the Bank Act, 27th Pari., 1st Scss. 837 (1966).
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entlv does not seek control through ownership of a company’s voting 
stock.

Ownership by a bank of 10 percent of any corporation’s voting com
mon stock was prohibited by unamended clause 76 in the draft bill C- 
222. In the discussions, it was generally agreed that Roy Nat would 
not be exempt under section 76(8) as a “bank service corporation”;59 
moreover, clause 76 would be retroactive. Thus, the Royal Bank, by 
disclosing Roy Nat’s purpose, sought to have the bill changed. During 
the hearings, the committee was concerned with the relationship be
tween the five Roy Nat sponsors. At one point the Chairman noted 
that ownership was not necessary for what he termed “a very useful 
relationship” and the Royal Bank representative agreed. The Com
mittee was assured that none of the sponsors would interfere in any way 
with the operations of Roy Nat and the Royal Bank emphasized that no 
one sponsor had a controlling position. The Royal Bank’s representative 
seemed successful in convincing the committee that no undesirable 
effects would result and, indeed, that Roy Nat filled a gap in the Ca
nadian economy. Operations such as Roy Nat, U.N.A.S. Investments, 
Kinross Mortgage Corp., and Markborough Investments, Ltd. appear to 
have been saved by the final amendments to section 76 which permit 
bank ownership of more than ten percent of the corporations which do 
not accept deposits. In fashioning the amendments, the legislators were 
concerned with preventing concentration of power in the hands of a 
few. but they also recognized the need to encourage the growth of 
smaller business units and promote participation in new joint ventures.60

59 Committee recognition of the pressing need for such amendments is shown in the 
remarks of Canadian Finance Minister Sharp, who pointed out that the government 
did not want to present proposals that would have an “unnecessary limiting effect upon 
useful bank activity.” Financial Post, Mar. 18, 1967, at 19, col. 3.

60 The Porter Commission provided additional support for this position by stating that 
it “did not wish to see the new legislation inhibit useful innovations and improvements 
in the financial system by preventing or restricting bank participation in new joint 
ventures . . . .” Porter Comm’n Report 371 (1964).

A good example of this type venture can be seen in the operation of a new private 
company called International Capital Corporation Limited. The Royal Bank, in asso
ciation with United Corporations Limited, is believed to hold a “substantial majority 
of the stock.” The company is expected to take minority equity positions in growth 
companies that cannot readilv obtain funds through other channels, although the pos
sibility of control or outright purchase is not excluded. As a merchant bank, the 
company can also provide management and financial services, and can act as a catalyst 
for a group of investors. Financial Post Corp. Service, Current Info. Card on Royal 
Bank of Canada (Mar. 7, 1969).

In some instances, the distinction between bank investment in debt 
and in equity is blurred, and some loan agreements seem to fall into the 
latter category. Recently, the Royal Bank agreed to loan Becker’s Milk 
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Co. Ltd. up to $4 million.61 Becker is entitled to take down the loan 
until December 31, 1971. The loan is secured by the issuance of a series 
''f debentures at an interest rate one percentage point above the bank’s 
prime rate existing at the time of issue. One of the conditions of the 
oan is an "‘equity kicker,” a device used by insurance companies for 

years but, until recently, not used by banks.

61 Financial Post Corp. Service, Report on Becker’s Milk Co. Ltd. (Dec. 23, 1968).
62 Governor’s Annual Report, supra note 44, at 48.
63 Toronto Globe & Mail, Apr. 17, 1969, § B, at 3, col. 9.
64 Can. Radio-TV Comm’n Dec. No. 69-320, July 28, 1969, at 2. It is interesting to 

note that at the time equity participation was sought, the hank was still willing to 
finance the operation if such ownership participation was found to be undesireable.

65 Can. Stat. c. 87, § 18 (1967).

Becker’s Milk listed an additional 25,000 nonvoting participating class 
B preferred shares without nominal or par value. The Bank purchased 
13,000 of these shares at a price of $16.37, a figure roughly five dollars 
above the market price. The Bank is also entitled to receive warrants 
to purchase an additional 12,000 class B shares. For every $500,000 of 
loan taken down by Becker, Royal receives 2,000 warrants for class B 
shares. Each warrant will purchase one share at 10 percent above what 
the closing bid price was on the day before the take-down of the loan. 
Such equity participation by banks is no longer unusual. Bank of 
Canada statistics62 indicate that in 1968 nonbank investors increased 
their new corporate stock holdings by approximately 50 percent over 
those in 1966, while the banks increased their security holdings by over 
30 percent.

The willingness of banks to participate in industrial operations was 
evidenced recently by a proposal made by Maclean-Hunter Cable TV 
Ltd.63 The Toronto-Dominion Bank indicated a willingness to provide 
much of the financing necessary to cable the Niagara Frontier if it could 
obtain up to 30 percent of the equity in the venture. The Canadian 
Radio-Television Commission refused to allow this, expressing concern 
over the long-term implications of allowing banks to take equity posi
tions in licensee corporations.64

The extent to which the dynamism displayed by the larger banks will 
affect governmental efforts to increase competition by establishing a 
severed relationship between banks and trust companies is still unclear. 
For example, both the Scotia and Toronto-Dominion must dispose of 
more than 857,000 shares, with an estimated value of $9.5 million, be
fore July 1, 1971. Assuming that the restrictions in the Bank Act will 
require a number of other divestitures, perhaps of equal or greater mag
nitude, one can appreciate possible difficulties which may arise in lo
cating buyers. The prohibitions of interlocking directorships65 and the 
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10 percent limitation of holdings66 with respect to trust and loan com
panies are not all-encompassing since the definition of loan and trust 
companies requires the acceptance of deposits from the public.67 Thus, 
it may be possible for banks to sell the deposit-accepting portions of their 
affiliated trust or loan companies and be limited only by the more liberal 
restrictions in sections 18 and 76 of the Bank Act, which control owner
ship and interlocking directorships in other Canadian corporations.68 
It is easy to understand the criticism of the limitations imposed by sec
tions 18 and 76 by C. F. Mackenzee, President of Canada Permanent 
Mortgage Corporation, who recognizes the relative security from take
over which results when a chartered bank has a substantial holding in 
a company such as Canada Permanent; moreover, insofar as the new leg
islation forbids a bank director from being a director of a loan or trust 
company, Canada Permanent could potentially lose the services of 14 
directors.69

66 id. § 76.
6" The words “and that accepts deposits from the public” are found both in section 

76<9)<'d) and section 18(6) (a) of the Bank Act dealing with share ownership and inter
locking directorships.

6' Section 18(7) provides: “A person who is a director of a [Canadian] corporation 
. . . is not eligible to be ... a director of the bank after the first day of July, 1971, 
when other directors of the bank constitute one-fifth or more of the board of directors 
of the corporation.”

69 The services of the bank directors who arc members of Canada Permanent’s board 
have not been lost entirely. In 1966 H. S. Gooderham and F. G. Gardner were directors 

J

of both Canada Permanent Mortgage Corp, and of the Toronto-Dominion Bank. In 
1968, their positions were slightly altered so that neither Gooderham nor Gardner were 
directors of the Toronto-Dominion Bank; however, Gardner remained a director of 
C anada Permanent and an officer of the Toronto-Dominion Bank while Gooderham 
was a Director of Canada Permanent and an officer of Canada Permanent Trust. 
Although Mr. Gardner’s association with the Toronto-Dominion Bank is still substan
tial. it does not seem to be contrary to law.

Chartered banks own extensive trust operations in other jurisdictions. 
If banks decided to participate actively in the fiduciary and management 
aspects of trust company business, not only could they acquire up to 
50 percent or $5 million in a corporation of this sort, but could also farm 
such business to their foreign trust subsidiaries. The larger Canadian 
banks have sufficient built-in expertise in their foreign trust operations 
to establish their own fiduciary enterprises in Canada without the need 
for acquisition. Accordinglv, the Porter Commission recommendations 
become even more difficult to implement. Legislative enactment, by 
itself, may not be able to achieve the desired separation between banks 
and trust companies because banks have too great an interest in trust 
company operations.

Bv offering portfolio investment services for investors, banks are 
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competing with the mutual funds which, historically, have held them
selves out as specialists, skilled in the ways of the equity market. For 
example, Roy Fund Ltd. is associated with the Royal Bank of Canada; 
and Corporate Investors Ltd. is partially owned by the Toronto-Do
minion Bank.

Each bank has a different approach to fund operations. Roy Fund is 
distributed by Roy Fund Distributors Ltd., a wholly owned subsidiary 
of United Bond and Share Ltd. The Royal Bank claims to have no 
ownership interest in either company, and its relationship with Roy 
Fund is described as an attachment with no equity position.70 T. H. 
Coleman and J. B. Morgan, two key officers of Royal, are listed on the 
1968 Roy Fund board of directors. Among the features advertised by 
Roy Fund are a maximum acquisition charge of three percent, the right 
to purchase fractional shares, and no charge for redemption. The reason 
given for the relatively low acquisition charge is the absence of broker
age fees. Roy Fund shares are available solely through Royal Bank 
branches. Royal receives compensation as the Fund’s transfer agent, 
shares in the three percent commission for processing sales, and provides 
fund and shareholder accounting services71 thus participating in the 
management fee of one-half of one percent.

70 Financial Post, Apr. 22, 1967, at 24, col. 2.
71 Id.
72 Corporate Investors Ltd., Prospectus 3 (Apr. 26, 1968).
73 Id. at 4.
74 Id. at 6.

The association between Toronto-Dominion and Corporate In
vestors Ltd. is quite different. Corporate Investors Ltd.’s authorized 
capital includes six million class A shares and 4,000 class B shares, each 
with a par value of 25 cents.72 The two classes have similar rights except 
that class B shares are not subject to redemption and have the right, vot
ing separately and as a class, to elect three members of the board.73

The Toronto-Dominion Bank has realistic control over company op
erations through its 100 percent ownership of the class B shares.74 Yet, 
because the class A shares have voting rights, the bank is within the 50 
percent limit of section 76, and because of the nominal value of the class 
B shares, the bank is also well within the $5 million limit. Unlike Roy 
Fund, the acquisition charge for Corporate Investors is Sl/2 percent. Un
der its agreement with Corporate Investors Ltd., Toronto-Dominion 
provides management, administrative, and investment counseling services 
to the Fund; and Loomis, Sayles & Co. (Canada) Ltd. is under contract 
to the marketing division to manage the portfolio for the Fund. Cor
porate Investors pays the distributor one-half of one percent per annum 
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of net fund assets for its services.75 The Toronto-Dominion Bank owns 
50 percent of Corporate Investors (Marketing) Ltd. and 50 percent of 
Loomis, Sayles & Co. (Canada) Ltd. The other 50 percent of the two 
companies is owned by Loomis, Sayles & Co., Inc. (Boston).

75 Id. at 7.
76 Royal Bank did not encounter this problem with Roy Fund, and Toronto-Domin

ion has not encountered the same difficulty in other provinces.
77 Can. Stat. c. 87, § 75 (1967). This change recognizes that banks no longer concern 

themselves primarily with short-term loans. The law contemplates an appropriate 
degree of liquidity in light of the well-defined cash requirements which will confront 
the bank at any particular time.

7S Remarks by J. II. Coleman, supra note 45.
79 Interior Trust is owned as follows: 40 percent by Royal Bank, 40 percent by the 

I’nited Corp., Ltd., and 20 percent by St. Maurice Gas Inc. Royal Bank owns less than 
a 10 percent interest in St. Maurice Gas. Financial Post Corp. Serv., Current Info. Card 
on Royal Bank of Canada (Mar. 7, 1969).

For the most part, these bank-investment service relationships have 
worked quite well, the only sign of difficulty arising from differences in 
the nature of their corporate structures. Toronto-Dominion was re
fused permission by the Quebec Securities Commission to have details 
about Corporate Investors Ltd. available at its branch counters, presum
ably because of its equity position in the company.76

Comparison of the services provided by Royal Bank and the Toronto- 
Dominion reveal differences only of degree. Royal performs the tra
ditional functions of a bank, acting as transfer agent and accountant in 
merely accepting orders for Roy Fund at its branches. Nevertheless, 
Koval’s business volume and its compensation for services rendered are 
directly tied to the performance and success of Roy Fund. Clearly, 
Royal has no less an interest in Roy Fund, despite the lack of owner
ship, than the Toronto-Dominion has in Corporate Investors. Nonethe
less, the Toronto-Dominion has involved itself directly in managing 
Corporate Investors, while Royal has acted with greater restraint.

The Royal Bank, however, has moved decisively in areas in which 
express legal sanction has been given. For example, prior to the new 
provisions, banks had been able to invest in bonds and debentures issued 
against mortgage securities, but had been prohibited from granting 
mortgage credit directly. Banks are now permitted to make conven
tional mortgage loans by section 75 of the Act,77 and in order to remain 
flexible and continue to take on new mortgages at the ever-increasing 
rates of return, they have been developing a second mortgage market.78 
An example of this is Royal Bank’s establishment of Roymor Ltd., an 
ent ry purchasing mortgages which have originated in and been proc
essed by the bank. Royal is an equal partner in the venture wit i In
terior Trust Co. of Winnipeg.79
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Closely related to mortgage activity is the activity permitted by sec
tion 76(8) which exempts holdings in “bank service corporations.” All 
of the banks seem to have taken advantage of this provision and have 
created companies to hold their realty. The Toronto-Dominion Bank 
and Cemp Investments Ltd. are equal partners in the Toronto-Dominion 
Centre Limited. The company owns and operates a $145 million com
mercial complex in downtown Toronto, which includes a banking mall 
and plaza. There are similar operations underway throughout Canada.80 
The Toronto-Dominion’s equal partners in a multimillion dollar project 
in Vancouver are the T. Eaton Co. of Canada and Cemp Investments 
Ltd. This development will include a Toronto-Dominion Bank Tower, 
an Eaton’s Department Store, a shopping mall, two office buildings, and 
a hotel.81

80 Toronto-Dominion Bank, Annual Report 2 (1968).
81 Id. at 6.
82 Hearings, supra note 58, at 3329.

Conclusion

Are the Toronto-Dominion’s interests, outlined above, within the 50 
percent, five million dollar limitation, or are these developments exempt 
from these restrictions because they qualify as bank service corporations? 
If the latter is correct, a question arises concerning the extent to which 
a bank may be permitted to become involved in commercial operations 
through the use of a bank service corporation. Banks are not content 
merely to act as lending institutions; instead, they seek to share actively 
in the profits of community development. To the extent that they will 
also be sharing in the losses, rather than receiving a fixed return by way 
of interest, they may provide less security than in the past. It is unclear 
whether the banks’ view of themselves and the role they are in fact play
ing comport with public policy, perhaps because public policy has not 
been clearly formulated.

Section 76, which deals specifically with bank ownership of corporate 
stock, presented an opportunity to shape public policy, and the amend
ments to the original bill were made specifically to accommodate the 
banks’ holdings in such companies as Roy Nat, Kinross, and U.N.A.S. 
New provisions in the section also permit banks to invest up to five 
million dollars in voting stock, giving them leeway to make arrangements 
to control almost any Canadian corporation; moreover, the new limita
tion is not on total investment but rather on investment in voting 
stock.82 The wording thus effectively eliminates any restrictions on 
chartered banks from gaining control of a majority of Canadian corpora
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tions.83 Section 76 also prohibits banks from holding more than 50 per
cent of the voting stock of any Canadian corporation;84 however, this 
restriction easily can be avoided by the skillful use of associated holding 
companies.

83 Id. The Committee hypothetically suggested the situation where a bank, along 
with five million dollars in voting stock, might also take up to $100 million in nonvoting 
preferred stock and even more, should they desire, in debentures. Total investment is 
unlimited for all practical purposes.

84 Can. Stat. c. 87, § 76 (1967).

As a result of competition, bankers have begun to respond to a grow
ing consumer demand. Out of this response has emerged the bank 
which can render, directly or indirectly, any service sought by the con
sumer. In an industry where federal power, at least in theory, is absolute, 
this expansion could not have occurred without government consent. 
The government could have restricted the banks to a traditional role 
emphasizing liquidity and deposit protection, but it chose not to do so. 
This decision may have been based upon the desire to maintain banks 
as the dominant financial institution, thereby allowing efficient execu
tion of monetary policy.

Other alternatives existed. The decision might have been made to 
maintain the dominance of the industry without maintaining the prevail
ing exclusivity of the banking fraternity. For example, the government 
could have followed the recommendations of the 1964 Royal Commis
sion on Banking and Finance and permitted trust companies to act as 
banks with grant of a federal charter. Equity oriented banks, however, 
are in a position through size to dampen interinstitutional competition. 
Through acquisition and advertising, they may bring to bear the full 
weight of the national enterprise in any one of their branches.

Moreover, banks are moving into positions of major influence in non- 
financial enterprises. In a single business, a bank can be a lender of 
funds, holder of equity, depository of corporate revenue, accountant, 
director, and financial advisor. What makes this alliance potentially un
healthy is the possibility that corporate goals may be—or, indeed, in 
some cases should be—at variance with bank objectives, particularly if 
rhe latter are purely short-term objectives. As a matter of policy the 
Canadian Radio-Television Commission has made unequivocal its view 
that banks and other financial institutions should not be permitted equity 
participation as a condition to funding broadcasters. Licensees have a 
fundamental, exclusive responsibility to the Commission and, through 
it, to the public. No other group or business, as a matter of public 
policy, should be allowed to dilute that obligation.

This determination of public policy has not been made in areas in
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volving the banks’ equity participation in corporations not licensed by 
the Canadian Radio-Television Commission. Ownership of voting stock 
is not the only means by which a controlling influence can be exerted 
over a corporation; especially in light of the bank service corporation, 
it is at least questionable whether there are any realistic limitations on 
the banks’ ability to control Canadian business corporations.
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NOTES
LANDLORD’S DUTY TO PROTECT 

TENANTS FROM CRIMINAL ACTS OF 
THIRD PARTIES: THE VIEW FROM 

1500 MASSACHUSETTS AVENUE
[T]he house of everyone is to him as his castle and fortress, as 
well for his defense against injury and violence, as for his re
pose. .. .

Sir Edward Coke1

1 Semayne’s Case, 77 Eng. Rep. 194, 195 (K.B. 1610).
2 Kline v. 1500 Massachusetts Ave. Apt. Corp., — F.2d —, — (D.C. Cir. 1970).
3 Preliminary census figures for 1970 show that the population of the United States 

on April 1, 1970 was 203,184,772, an increase of 13.3 percent over the 1960 figure. The 
greatest percentage of concentration and increase is in the major metropolitan centers, 
particularly New York, Chicago, and Los Angeles. See Mayer, New Questions About 
the US. Population, Fortune, Feb. 1971, at 81, 83; Washington Post, Dec. 1, 1970, § A, 
at 1, col. 6.

I he Washington, D.C. metropolitan area reported an increase of 30 percent from 
the period 1960 to 1970, to a total population of nearly three million. The population 
of the District of Columbia decreased, however, by approximately one percent, show
ing a decline of 7446 persons from the 1960 census figures. Id. § A, at 9, cols. 1-6.

For a penetrating analysis of the deep social and economic problems created in part 
by rapid population growth, see The Metropolitan Enigma (J. Wilson ed. 1970). See 
also J. Bollens & II. Schmandt, The Metropolis: Its People, Politics and Economic 
Life (2d ed. 1970); J. Jacobs, The Death and Life of Great American Cities (1961).

4 The District of Columbia provides an example of the problems in the housing 
market. In the early 1960’s, construction of new housing units rose sharply. In one 
year, 1962-63, the number of building permits authorizing the construction of new units 
nearly doubled. US Dep’t of Commerce, Housing Construction Statistics—1889-1964, 
at 202 (1966).

In the years since 1965, however, housing construction has been severely curtailed. 
Construction of multiunit housing has decreased measurab’v. From an authorized 4375 
units constructed in 1966, total multifamily units dropped to 1196 in 1968 and 1127 for 
the first nine months of 1969. Dep’t of Housing and Urban Development, Washing- 

( 1153 1 

Sarah B. Kline . . . sustained serious injuries when she was crimi
nally assaulted and robbed at approximately 10:15 in the evening 
by an intruder in the common hallway of an apartment house at 
1500 Massachusetts Avenue.2

In recent years, major urban centers throughout this nation have 
witnessed two rapidly growing phenomena. The first has been a steady 
increase in total population3 which has necessitated the development and 
construction of numerous urban residential units.4 Parallel to this expan
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sion there has been a spiraling increase in crime,5 creating a definite 
threat to the safety of municipal residents.

ton D.C. Housing Analysis table X (1970) [hereinafter cited as 1970 Housing Analy
sis].

Initially, this curtailment was the result of high vacancy rates due to heavy con
struction in 1960-64. Since 1966, the shortage of mortgage money and the general status 
of the economy, rather than the lack of demand, have been the most important factors 
discouraging construction. The spiraling financing costs have made it economicallv 
unfeasible for many builders to construct multifamily projects.

The anomolies present in the local housing market are merely indicative of the 
difficulties facing the entire nation. In the 1960’s, approximately 14.2 million new 
housing units were constructed in the United States, about 6 percent less than the total 
number constructed in the previous decade. Washington Post, Feb. 8, 1971, § A, at 2, 
col. 1.

5 The crime rate as measured by the Federal Bureau of Investigation’s National Crime 
Index for the year 1969 showed an over-all increase of 13 percent, with heaviest in
creases shown in major metropolitan areas. FBI, Crime in the United States—Uniform 
Crime Reports 1969, at 4.

An excellent illustration of the rising crime rate is provided by statistics compiled for 
the metropolitan Washington area over the past five years. The statistical area includes 
Washington, D.C., Montgomery and Prince Georges counties, Maryland; Alexandria, 
Fairfax and Falls Church cities and Arlington, Fairfax, Loudoun and Prince William 
counties, Virginia. This area, with a total population of 2,799,000 reported 112,457 
total index crimes in 1969 (a rate of 4,019 per 100,000 inhabitants). Of this total, Wash
ington, D.C. reported 62,229 or approximately 50 percent. Id. at 88, 170.

In 1964, with a total population of 2,300,000, 47,675 (2072.6 per 100,000) total index 
crimes were reported. FBI, Crime in the United States—Uniform Crime Reports, 
1964, at 90. On a per capita basis, the Washington metropolitan area crime rate doubled 
in that five-year period. Rising crime in cities of the same general population as Wash
ington (cities over 250,000) show a total crime index increase of over nine percent 
from 1968 to 1969. FBI, Crime in the United States—Uniform Crime Reports, 1969, 
at 4. During the same period, the total crime index in the District of Columbia rose 
by 26.3 percent. Hearings on Crime in the Nation's Capital Before the Senate Canrm. 
on the District of Columbia, 91st Cong., 2d Scss. 1991 (1970).

6 The District of Columbia possesses the largest number of uniformed police officers 
per capita for cities of its size. International City Management Ass’n, The Munici
pal Yearbook, 1970, at 451. Despite this fact, however, the District has remained com
paratively unsuccessful in curtailing its high crime rate. Part of the difficulty may be 
due to the fact that despite novel and persistent recruitment efforts, the force is still 
well below its 1969 authorized strength of 4100 officers. Metropolitan Police Dept, 
Annual Report 11 (1969) [hereinafter cited as 1969 D.C. Police Report].

7 Such precautions may include the purchase of protective devices or alarm systems. 
See Business Week, Oct. 18, 1969, ar 142. In its most dramatic form, it may involve 

For protection against the hazards posed by crime, especially crime 
to the person, citizens traditionally have turned to the local police de
partments as the most logical source of security. However, the increas
ing crime rate has far outdistanced the ability of the police to cope with 
its resulting problems,6 and urban dwellers, especially tenants in multi
ple unit apartment buildings, have been forced to seek other means to 
provide for their safety.7
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The assault upon Sara Kline in the halhvav of her apartment build
ing8 resulted in the most far-reaching attempt by courts to provide 
direct assistance to the urban tenant to date. Subsequent to the assault, 
Miss Kline brought suit against her landlord for damages resulting from 
the injuries she had sustained. The trial court rendered an oral opinion 
with judgment for the landlord.9 On appeal, the United States Court 
of Appeals for the District of Columbia Circuit placed an affirmative 
duty of care upon the landlord to protect his tenants from the dangers 
of physical harm caused by the reasonably foreseeable criminal acts of 
third parties.10

citizens banding together and undertaking steps for their mutual protection. A recent 
government crime study suggested that private citizens, on their own or through their 
organizations, interest themselves in the problems of crime and criminal justice, seek in
formation, express their views, use their vote wisely, and become generally more in
volved in efforts to fight crime. See President’s Comm’n on Law Enforcement and 
Administration of Justice, Task Force Report: Crime and its Impact—An Assess
ment 85-95 (1967). See also National Council on Crime and Delinquency, Citizen 
Action to Control Crime and Delinquency 34-38 (1968).

8 See note 2 supra and accompanying text.
9 The case was brought in the federal district court on the issue of whether a duty 

should be placed on a landlord to take reasonable steps to provide for his tenant’s 
safety. Brief for Appellant at 2-3, Kline v. 1500 Massachusetts Ave. Apt. Corp., — F.2d 
— (D.C. Cir. 1970). Counsel for appellant argued a negligence theory, placing great 
emphasis upon the numerous prior criminal actions in the building. The lower court 
found as a matter of law that the landlord had no obligation of protection to his 
tenant. Id. at 1.

™ Id. at 1. An independent judicial system was created for the District of Columbia 
under the District of Columbia Court Reform and Criminal Procedure Act of 1970, 
Pub. L. No. 91-358, 84 Stat. 473. Effective February 1, 1971, the District of Columbia 
Court of Appeals became the highest court in the jurisdiction with its decisions subject 
to review by appeal to the United States Supreme Court. Id. § 172(a)(1), 84 Stat. 590, 
rm ending 28 U.S.C. § 1257 (1964). The United States Court of Appeals for the District 
of Columbia Circuit will cease rendering decisions on matters of local law in the 
District of Columbia after a transitional period. Id. § 111, 84 Stat. 476, to be codified 
as D.C. Code Ann. §§ 11-301, -501 to -503, -921 to -923. While the District of Columbia 
Court of Appeals will be free to overturn past rulings of the federal court of appeals on 
’ocal law, the Kline decision’s legal precedential value remains unimpaired by the court 
reorganization. See Williams, District of Columbia Court Reorganization 1970, 59 Geo. 
L.J. 477, 493-94 (1971.

This Note examines the duty of care imposed by the court in Kline 
in light of the modern landlord-tenant relationship, considers the vari
ous legal bases of the duty, and analyzes its direct economic impact 
upon the urban landlord and his tenants.

The Modern Landlord-Tenant Relationship

The existing relationship between modern landlords and tenants is 
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the product of several centuries of legal evolution.11 Under the com
mon law, the sole duty placed upon the landlord was the delivery of 
possession of the land to his lessee.12 All responsibility for maintenance, 
repairs, and protection of the premises fell upon the tenant.13 In the 
traditional agrarian economy, where a tenant was assumed to be a 
virtual “jack-of-all-trades” 14 capable of maintaining the premises with 
little difficulty, this favorable attitude toward the landlord was under
standable. Today, in the modern urban environment, where tenants, 
rather than renting large parcels of land, usually lease only single units 
in multiunit dwellings, the premise underlying the landlord-tenant rela
tionship in times past has lost much of its validity.15

11 See T. Bergin & P. Haskell, Preface to Estates in Land and Future Interests 
41-43 (1966); 2 R. Powell, Real Property <1 221, at 177-85 (1967, Supp. 1970).

12 The prevailing rule in the United States is that the lessor need only convey the 
legal right to possession, not actual possession itself. Snider v. Deban, 249 Mass. 59, 
65-67, 144 N.E. 69, 71-72 (1924); Hannan v. Dusch, 154 Va. 356, 368, 153 S.E. 824, 828 
(1930); 1 American Law of Property 51 3.37 (A.J. Casner ed. 1952). New York has 
adhered to this position since Gardner v. Ketaltas, 3 Hill 330 (N.Y. 1842). Recentlv it 
has strengthened this position by the enactment of a statute which authorizes the in
coming lessee to rescind or move against any hold-over tenant in his own behalf. N.Y. 
Real Prop. Law § 223-a (McKinney 1968).

In contrast is the English rule, still the minority rule in the United States, that the 
lessor must turn over actual possession. King v. Reynolds, 67 Ala. 229 (1880); Adrian 
v. Rabinowitz, 116 N.J.L. 586, 186 A. 29 (1936); Canady v. Krueger, 156 Neb. 287, 56 
N.W.2d 123 (1952).

13 Quinn & Phillips, The Law of Landlord and Tenant: A Critical Evaluation of the 
Past with Guidelines for the Future, 38 Fordham L. Rev. 225, 231 (1969).

I* Id.
15 Javins v. First Nat’l Realty Corp., 138 U.S. App. D.C. 369, 375, 428 F.2d 1071, 1077, 

cert, denied, 400 U.S. 925 (1970). In a detailed analysis of the modern landlord-tenant 
relationship, Judge Wright emphasized that the ancient assumption that a lease con
veyed to a tenant an interest in land has been extensively modified in the modern 
urban situation where the value of a lease to a tenant is that he has a place to live. Id. 
at 375-77, 428 F.2d at 1077-79.

16 The “package” which the modern tenant seeks includes “not merely walls and 
ceilings but also adequate heat, light, and ventilation, serviceable plumbing facilities, 
secure windows and doors, proper sanitation, and proper maintenance.” Id. at 372, 
428 F.2d at 1074 (emphasis added). See also Schoshinski, Remedies of the Indigent Ten
ant: Proposal for Change, 54 Geo. L.J. 519, 535 (1966).

The modern urban tenant rarely possesses the mechanical and tec
tonic talents of the traditional agrarian land dweller, and has come to 
depend increasingly upon his landlord for such basic services as light, 
heat, and maintenance. Today’s tenants are seeking a “well-known 
package of goods and services” 16 and expect from landlords basic neces
sities as part of their lease agreement. In a housing market based upon 
the law of supply and demand, modern urban landlords, though limited 
by their capacity and willingness to spend, seek to offer a commodity 
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which will best satisfy the wants and needs of their prospective tenants.17

17 Javins v. First Nat’l Realty Corp., 138 U.S. App. D.C. 369, 377, 428 F.2d 1071, 1079, 
cert, denied, 400 U.S. 925 (1970).

ls During the decade 1950-60 only four million of the 16.8 million new housing units 
constructed in the United States were built in central cities. National Advisory Coun
cil on Civil Disorders, Report 467 (Bantam ed. 1968). The shortage of available rental 
housing is extremely critical in the District of Columbia. The great majority of units 
available are either in recently constructed complexes or in dwellings of inferior quality. 
1970 Housing Analysis 8.

The heavy demand for moderate and low-income housing rapidly has depleted the 
total number of housing units available in the District of Columbia in the last decade. 
From a total rental vacancy rate of 3.8 percent on April 1, 1960, the percentage of 
available units dropped to 3.3 percent on June 1, 1968, and to a near-critical level of 2.4 
percent on December 1, 1969. Id. at table XI.

In Javins, the court recognized the District of Columbia housing shortage to such a 
degree that it held even when a prospective tenant has notice of obvious defects, the 
usual doctrine of caveat emptor is rejected since no viable alternative exists. Javins v. 
First Nat’l Realty Corp., 138 U.S. App. D.C. 186, 194, 428 F.2d 1071, 1079, cert, denied, 
400 U.S. 925 (1970).

The housing shortage problem has also been clearly recognized in other jurisdictions. 
See Academy Spires, Inc. v. Brown, 111 N.J. Super. 477, 268 A.2d 556 (Dist. Ct. 1970); 
Johnson v. Pemberton, 197 Misc. 498, 97 N.Y.S.2d 153 (N.Y. Mun. Ct. 1950). For a 
general discussion of the severe housing problems in metropolitan areas, see National 
Comm, on Urban Problems, Building the American City (1968).

19 According to the 1960 census of housing, 8.5 million families were living in sub
standard housing. This number constituted approximately 16 percent of all families in 
the United States. At the same time, 6.1 million families, 12 percent of the total, lived 
in overcrowded housing. Friedcn, Housing and National Urban Goals: Old Policies 
and New Realities, in The Metropolitan Enigma 175 (J. Wilson ed. 1970). Over
crowded housing means occupancy by more than 1.01 persons per room. Substandard 
housing is deteriorated or dilapidated housing, or housing which lacks one or more 
plumbing units. Id.

20 See Javins v. First Nat’l Realty Corp., 138 U.S. App. D.C. 369, 428 F.2d 1071, cert, 
denied, 400 U.S. 925 (1970) (implied warranty of habitability held to exist based on 
D.C. Housing Regulations); Edwards v. Habib, 130 U.S. App. D.C. 126, 397 F.2d 687, 
cert, denied, 393 U.S. 1016 (1968) (court disallowed retaliatory eviction attempts by 
landlord after tenant reported Housing Code violations); Brown v. Southall Realty Co., 
237 A.2d 834 (D.C. Mun. App. 1968) (landlord’s knowledge of unsafe and unsanitary 
conditions at initiation of lease rendered it void). See also Pines v. Perssion, 14 Wis. 2d 
590, 111 N.W.2d 409 (1961).

21 The National Housing Act of 1937, the initial step in providing federal government 
funds for the construction of housing, frequently has been amended to reflect more 
clearly changing housing needs. 42 U.S.C. §§ 1401-36 (Supp. V, 1970). Only in recent 
years has more emphasis been placed on providing housing for low-income groups, 

An evolution in the legal concepts governing the landlord-tenant 
relationship, making it more truly reflective of modem urban conditions, 
is occurring because of several different factors. Initially, some impetus 
for change has come from the severe housing shortage in large metro
politan areas.18 Many tenants have been forced to accept unsuitable 
housing with substandard conditions because of the lack of a viable 
alternative.19 In response to these problems, courts,20 Congress,21 and 
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municipal governments,22 have undertaken positive actions which have 
had profound effects upon the historic landlord-tenant relationship. 
Gradually, the landlord has been required to accept new responsibilities, 
including the duty to provide the tenant with such necessities as heat, 
water, and light;23 to keep the premises in a reasonable state of repair, 
not only at the commencement of the tenant’s stay, but also throughout 
the duration of the lease;24 and to inform his tenant if he knows of any 
defective condition on the premises.25

chiefly in the form of multiunit public housing complexes. Frieden, supra note 19, at 
170-71.

22 Municipal governments have been most effective in this area through the enact
ment of local housing codes. See, e.g., Housing Regulations of the District of Co
lumbia (rev. ed. 1968); N.Y. Mult. Dwell. Law (McKinney 1946). The housing codes 
have provided both landlords and housing inspectors with basic conditions that must 
be met in all urban dwellings. They have also supplied the courts with another source 
upon which to base duties owed by landlord to tenant. See Javins v. First Nat’l Realty 
Corp., 138 U.S. App. D.C. 369, 428 F.2d 1071, cert, denied, 400 U.S. 925 (1970). See also 
Daniels, Judicial and Legislative Remedies for Substandard Housing: Landlord-Tenant 
Law Reform in the District of Columbia, 59 Geo. L.J. 909 (1971); Gribetz & Grad, 
Housing Code Enforcement: Sanctions and Remedies, 66 Colum. L. Rev. 1254 (1966); 
Note, Enforcement of Municipal Housing Codes, 78 Harv. L. Rev. 801 (1965).

23 See Javins v. First Nat’l Realty Corp., 138 U.S. App. D.C. 369, 428 F.2d 1071, cert, 
denied, 400 U.S. 925 (1970). See also Quinn & Phillips, supra note 13, at 232 n.9.

24 At common law, there was no duty on the landlord to make repairs after the 
tenant began occupancy, but the courts have changed their position in recent years. 
See Altz v. Leiberson, 233 N.Y. 16, 134 N.E. 703, 704 (1922); Javins v. First Nat’l Realty- 
Corp., 138 U.S. App. D.C. 369, 428 F.2d 1071, cert, denied, 400 U.S. 925 (1970).

A further extension of the duty to offer and maintain habitable premises has been 
accomplished by statute. A good example is California’s statutory duty to repair: “The 
lessor of a building intended for the occupation of human beings must . . . put it into 
a condition fit for such occupation, and repair all subsequent dilapidations thereof, 
which would render it untenantable. . . .” Cai.. Civ. Code § 1941 (West 1954). The 
code further provides that if the lessor fails to make repairs within a reasonable period 
of time, the lessee may make repairs and deduct their expenses from the rent due. Id. 
§ 1942. Similar statutes exist in other jurisdictions. See, e.g., Mont. Rev. Codes Ann. 

42-201, -202 (1947); N.D. Cent. Code 47-16-12, -16-13 (1960); S.D. Comp. Laws 
Ann. 43-32-8, -32-9 (1967).

25 It is not necessary that the landlord have actual knowledge of the existence of such 
a condition; it is enough that he can infer that such a dangerous condition exists. Re
statement (Second) of Torts § 358 (1965). See also Civale v. Meriden Housing Auth., 
150 Conn. 594, 192 A.2d 548 (1963); Newman v. Sears, Roebuck & Co., 77 N.D. 466, 
476, 43 N.W.2d 411, 417-18 (1950); Robinson v. Tate, 34 Tenn. App. 215, 231-32, 236 
S.W.2d 445, 451-52 (1950).

26 See F. Grad, Legal Remedies for Housing Code Violations (Nat’l Comm’n on 
Urban Problems, Research Rpt. No. 14, 1968).

27 Previously, a warranty of habitability was implied to exist with regard to the 

To insure compliance with these new requirements, tenants have 
been furnished with an arsenal of legal weapons26 should the landlords 
fail to meet their responsibilities. For example, premises must be habit
able,27 and if they become unfit for occupancy during the term of the 
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lease the tenant has at his disposal the remedy of “constructive evic
tion." 28 More recentlv courts have protected tenants from attempts by 
landlords to evict them because of reported housing code violations.29 * 
In addition, tenants increasingly have utilized a most effective economic 
weapon—the “rent strike.”J2 -

condition of the premises only at the time of the commencement of the tenancy and not 
to cover defects which subsequently arose. Davenport v. Squibbs, 320 Mass. 629, 632- 
33, 70 NJE.2d 793, 795 (1947). But see Javins v. First Nat’l Realty Corp., 138 U.S. App. 
D.C. 369, 428 F.2d 1071, cert, devied, 400 U5. 925 (1970).

28 See, e.g., Westland Housing Corp. v. Scott, 312 Mass. 375, 44 N.E.2d 959 (1942); 
Shindler v. Grove Hall Kosher Delicatessen & Lunch. 282 Mass. 32, 184 N.E. 673 (1933); 
Reste Realty Co. v. Cooper, 53 N.J. 444, 251 A.2d 268 (1969). See generally 1 American 
Law of Property, supra note 15, at 3.51.

Constructive eviction was originally devised as a protection against rent liability for 
a tenant who had good cause to abandon the premises. There must be misconduct 
attributable to the lessor of such a significant nature that the premises are no longer 
fit or suitable for the purpose for which it was leased. In addition, the tenant must 
vacate within a reasonable time upon discover)- of the condition. See J. Cribbet, Cases 
and Materials on Property 368-69 (2d ed. 1966). However, some courts have recog
nized constructive eviction without abandonment where a severe housing shortage 
exists. Johnson v. Pemberton, 97 Misc. 739, 743. 97 N.Y.S.2d 153, 157 (N.Y. Mun. Ct. 
1950); Majen Realty Corp. v. Glotzer, 61 N.Y.S.2d 195, 197 (N.Y. Mun. Ct. 1946).

29 Edwards v. ITabib, 130 U.S. App. D.C. 126, 397 F.2d 687, cert, denied, 393 U.S. 
1016 (1968); Schwigcr v. Superior Ct., 3 Cal.3d 507, 476 P.2d 97, 90 Cal. Rptr. 729 (1970). 
See also McElhaney, Retaliatory Evictions: Landlords, Tenants and Laic Reform, 29 
Mn. L. Rev. 193 (1969); Note, Landlord and Tenant—Retaliatory Evictions, 3 Harv. Civ. 
Rights—Civ. Lib. L. Rev. 193 (1967).

" The “rent strike” is the withholding of rent by organized groups of tenants to 
secure proper compliance by the landlord with his legal duties. It has recently met with 
judicial approval. See Brissett v. Cherry, 54 .Misc. 2d 353, 282 N.Y.S.2d 562 (Sup. Ct. 
1967); Emray Realty Corp. v. De Stefano, 5 Misc. 2d 352, 160 N.Y.S.2d 433 (Sup. Ct. 
1957). See also Schwab, War on Slums, Rent-Withholding as a Weapon, 57 Ill. B.J. 
920 (1969); Comment, Rent Withholding and the Improvement of Substandard Housing, 
53 Calif. L. Rev. 304 (1965); Withholding Rent: Neve Weapons Added to Arsenal for 
I Ear on Slumlords, 21 J. Housing 67 (1964).

No statute explicitly granting tenants the right to withhold rent when the landlord 
fails to perform his duties exists in the District of Columbia. Such rights have been 
detailed by statute in other jurisdictions. See N.Y. Real Prop. Actions Law § 755 (Mc
Kinney Supp. 1969); Pa. Stat. Ann. tit. 35, § 1700-1 (Supp. 1970).

31 For an excellent discussion of early government attempts to finance low-income 
housing, see Trettcr, Public Housing Finance, 54 Harv. L. Rev. 1325 (1941). Since the 
193O’s numerous housing programs have helped to alleviate the constantly increasing 
demand for housing. These programs, however, have not been significantly effective in 
the area of low and moderate income housing where the greatest demands exist. See 
Fricden, supra note 19, at 177-80. Despite active legislative effort, the over-all housing 
production rate between 1960-68 was onlv 7.5 new housing units per thousand people. 
Moreover, newly constructed publicly-assisted housing units have, in recent years, de

Stare legislatures have sought to alleviate the housing shortage by 
providing additional funds for the construction of housing to meet 
both present demands and expanding future needs.31 Municipal gov
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ernments, making effective use of their strategic position,32 and in re
sponse to housing code prerequisites for federal funding,33 have taken 
direct action through the institution of housing regulations which often 
provide extensive and detailed new duties for the modern urban land
lord.34

creased markedly. Comm. For Economic Development, Reshaping Government in 
Metropolitan Areas 28 (1970).

32 The actions taken by the City Council of the District of Columbia to aid tenants 
are indicative of local government concern. See Housing and Urban Development 
Comm., District of Columbia City Council, Housing Crisis in the District of Co
lumbia (1969).

33 See Daniels, supra note 22, at 911.
See generally Housing Regulations for the District of Columbia (rev. cd. 1968); 

N.Y. Mult. Dwell. Law (McKinney 1946); Note, Municipal Housing Codes, 69 Harv. 
L. Rev. 1115 (1956).

35 Illustrative here is the observation made by Professor Powell: “The complexities of 
city life . . . have created new problems for lessors and lessees and these have com
monly been handled by specific clauses inserted in leases. This growth in the number 
and details of specific lease covenants has reintroduced into the law of estate for years 
a predominantly contractual ingredient.” 2 R. Powell, supra note 11, i 221(1), at 
179 (1967), cited in, Javins v. First Nat’l Realty Corp., 138 U.S. App. D.C. 369, 372, 428 
F.2d 1071, 1074, cert, denied, 400 U.S. 925 (1970).

36 See J. Cribbet, supra note 28, at 378-81; L. Simpson, Contracts § 22, at 414-29 (2d 
ed. 1965); Restatement of Contracts § 290 (1932).

37 See Schoshinski, supra note 16, at 535-36. Professor Schoshinski argues that both 
the landlord and tenant clearly realize that today there is for all practical purposes no 
exchange of an estate in land: “The transaction is [rather] an exchange of money for 
space and services.” Id. at 536. In such a context, contract principles are clearly ap
plicable. See also Davis v. Slade, No. 5329 (D.C. Mun. App., Dec. 3, 1970); Wright v. 
Baumann, 239 Ore. 410, 398 P.2d 119 (1965); Bennett, The Modem Lease—An Estate in 
Land or a Contract?, 16 Texas L. Rev. 47 (1937); Lesar, The Landlord-Tenant Relation 
in Perspective: From Status to Contract and Back in 900 Years?, 9 U. Kan. L. Rev. 
369 (1961); Note, Contract Principles and Leases of Realty, 50 B.U.L. Rev. 24 (1970); 
Note, The California Lease, Contract or Conveyance?, 4 Stan. L. Rev. 244 (1952).

38 Traditional contract principles such as consideration, illegality, and estoppel would 
presumably apply. See Davis v. Slade, No. 5329 (D.C. Mun. App., Dec. 3, 1970).

39 Javins v. First Nat’l Realty Corp., 138 U.S. App. D.C. 369, 374, 428 F.2d 1071, 1075, 
cert, denied, 400 U.S. 925 (1970).

Another major source of change has been the judicial application of 
the law of contracts to leases.35 36 Partly for historical reasons, and partly 
because the grantor of a lease was believed to have fulfilled his principal 
obligation upon delivery of the property,30 the covenants in a lease 
traditionally were construed to be independent, and therefore were not 
amenable to the application of contract law. Confronted with well rea
soned arguments to the contrary,37 courts gradually are coming to view 
the lease essentially as a contract, subject to basic contract principles,38 
and to be “interpreted and construed like any other contract.’’39 Recent 
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legislative and judicial efforts in the field of consumer protection40 may 
be applied profitably to the landlord-tenant relationship.41 These devel
opments have done much to mitigate the oppression and injustice previ
ously resulting from the application of a rigid set of principles to what 
is, necessarily, a very fluid relationship. They also allow courts to place 
more demanding duties upon urban landlords, including the duty to 
provide for the reasonable protection of tenants from foreseeable crim
inal acts of third parties committed on the premises.42

40 See Henningsen v. Bloomfield Motors, Inc., 32 N.J. 358, 161 A.2d 69 (1960); Gold
man v. Kollsman Instrument Corp., 12 N.Y.2d 432, 191 N.E.2d 81, 240 N.Y.S.2d 592

1963). See generally Kessler, The Protection of the Consumer Under Modern Sales 
Law, part 1, 74 Yale L.J. 262 (1964); Prosser, Assault on the Citadel (Strict Liability to 
the Consumer), 69 Yale L.J. 1099 (1960).

41 Many courts have been unwilling to read an implied warranty of habitability into 
leases until recently. See Javins v. First Nat’l Realty Corp., 138 U.S. App. D.C. 369, 374, 
428 F.2d 1071, 1076, cert, denied, 400 U.S. 925 (1970). See also Lemle v. Breeden, 51 
Hawaii 426, 433-34, 462 P.2d 470, 473-74 (1969); Reste Realty Corp. v. Cooper, 53 N.J. 
444, 451-52, 251 A.2d 268, 272 (1969).

42 Kline v. 1500 Massachusetts Ave. Apt. Corp., — F.2d — (D.C. Cir. 1970).
43 W. Prosser, Law of Torts § 31, at 152 (3d ed. 1964) [hereinafter cited as Prosser]; 

Restatement (Second) of Torts §§ 291-93 (1965). See also Terry, Negligence, 29 
Harv. L. Rev. 40, 42 (1915).

44 The factors to be considered are: “(1) the economic burden that the liability would 
impose on the defendant’s activity; (2) the extent to which the risk is one normally 
incident to that activity; (3) the relative capacity of the parties to bear the loss; (4) the 
public interest in preventing future injuries; and (5) administrative convenience.” Note, 
Landowner Owes Invitee No Duty to Provide Police Protection Against Criminal 
Attack, 63 Colum. L. Rev. 766, 768 (1963).

45 Prosser § 54, at 344.
4G Generally, innkeepers, restauranteurs, and tavern keepers are liable to guests or 

patrons who have suffered injury due to criminal acts of third parties. See, e.g., Dick
son v. Waldon, 135 Ind. 507, 34 N.E. 506 <'1893); McFadden v. Bancroft Hotel Corp., 
313 Mass. 56, 60, 46 N.E.2d 573, 575 (1943); Gurrcn v. Caspcrson, 147 Wash. 257, 258- 
59, 265 P. 472, 473 (1928).

47 Common carriers have a duty to use a high degree of care in protecting their 

The Landlord’s Duty of Protection

W hether a duty of protection is owed by one person to another is 
ultimately a question of fairness—balancing the interests of the parties 
involved and of society in general, examining the nature and extent of 
the risk, and weighing the feasibility of the suggested solution,43 as well 
as other factors.44 As a general rule, a private individual has no duty 
to protect another person against criminal attack by a third party. How
ever, social necessity and judicial determination have led to the recog
nition of certain special relationships where such a legal obligation can 
be imposed.45 * Courts traditionally have limited such a protective duty 
to the relationships of innkeeper and guest,40 carrier and passenger,47 
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business proprietor and patron,48 employer and employee,49 hospital 
and patient,50 and school district and pupil.51 However, liability for 
failure to provide protection from criminal behavior should not be 
confined to these narrow margins of accepted relationships, but rather 
should include any social relationship where the capacity of one party 
to provide for his own protection has been restricted by his submission 
to the control of another party. From such a relationship a duty arises 
in the one possessing the control to employ reasonable measures to 
protect the other party from criminal acts of third persons which, in 
ight of the circumstances, reasonably can be anticipated.52

patron passengers. See, e.g., Neering v. Illinois Cent. R.R., 383 Ill. 366, 374, 50 N.E.2d 
497, 503 (1943); Sandler v. Hudson R.R., 8 N.J. Misc. 537, 151 A. 99, 100 (Sup. Ct. 
1930), aff’d, 108 N.J.L. 203, 156 A. 459 (Ct. Err. & App. 1931); Exton v. Central R.R., 
62 N.J.L. 7, 14, 42 A. 486, 489 (Sup. Ct. 1898); n/JW mem., 63 N.J.L. 356, 46 A. 1099 
(Ct. Err. & App. 1899). One court relied upon these three carrier cases as precedent 
for the imposition upon a housing authority of a duty of adequate supervision in order 
to protect children playing on the recreation area from objects thrown by third per
sons. Mayer v. Housing Authority, 84 N.J. Super. 411, 421-22, 202 A.2d 439, 444-45 
(App. Div. 1964). The Mayer court concluded that the landlord’s negligent failure to 
exercise reasonable care to protect his tenants from foreseeable dangers was the proxi
mate cause of the child’s injury. Id. at 425-26, 202 A.2d at 447.

48 The proprietor of a business open to the public has the affirmative duty to protect 
his patrons from the foreseeable behavior of other persons. See, e.g., Winn v. Holmes, 
143 Cal. App. 2d 501, 502, 299 P.2d 994, 995 (Dist. Ct. 1956); Rawson v. Massachusetts 
Operating Co, 328 Mass. 558, 105 N.E.2d 220 (1952); Crammer v. Williston Operating 
Co., 19 N.J. Super. 489, 490, 88 A.2d 630, 631 (App. Div. 1952).

49 An employer has a legal obligation to provide a place of work that is reasonably 
safe from criminal assault, especially where the condition of the premises is particularly 
conducive to such attacks. See, e.g., Lillie v Thompson, 332 U.S. 459, 462 (1947); At
lantic Coast Line R.R. v. Godard, 211 Ga. 373, 377, 86 S.E.2d 31 1, 315 (1955); Green v. 
Atlantic & C. Air Line R.R, 131 S.C. 124, 134, 126 S.E. 441, 444 (1925).

50 Hospitals have a duty to exercise reasonable care to protect nurses and patients 
from criminal attack by other patients. See, e.g., University of Louisville v. Hammock, 
127 Ky. 564, 566, 106 S.W. 219, 220 (1907); Sylvester v. Northwestern Hosp, 236 Minn. 
384, 386, 53 N.W.2d 17, 19 (1952); Bullock v. Parkchester Gen. Hosp, 3 App. Div. 2d 
254, 257, 160 N.Y.S.2d 117, 120, afi’d, 4 N.Y.2d 894, 150 N.E.2d 772, 174 N.Y.S.2d 471 
(1957).

51 In general, a custodian of persons must use reasonable care to prevent third per
sons from intentionally harming those under his control. See Wallace v. Der-Ohanian, 
199 Cal. App. 2d 141, 18 Cal. Rptr. 892 (Dist. Ct. 1962) (operator of camp for children 
owes duty to children in her custody to protect them from criminal attack); Mcl cod 
v. Grant County School Dist. No. 128, 42 Wash. 2d 316, 255 P.2d 360 (1953) (school 
district has duty to protect its students from criminal attacks by other students). In the 
McLeod case, the court based its findings on accepted tort theory: “One who is re
quired by law to take . . . the custody of another under circumstances such as to 
deprive the other of his normal power of self-protection ... is under a duty of exer
cising reasonable care so to control the conduct of third persons as to prevent them 
from intentionally harming the other . . . .” Id. at 320, 255 P.2d 362-63, citing 2 Re
statement of Torts § 320 (1934).

52 See Kline v. 1500 Massachusetts Ave. Apt. Corp, — F.2d —, — (D.C. Cir. 1970).
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Changing social conditions require a constant réévaluation of the legal 
classification of these special relationships, and it is to be expected that 
social evolution will necessitate the recognition of other human rela- 
tionships warranting the imposition of the legal obligation upon one 
person to protect another.53 A conspicuous example of radical change 
in social relationships is that of landlord and tenant.

53 The complicated social policies to be taken into account in determining what rela
tionships require special assurances of safety involve detailed consideration of such 
factors as the stability of the social order, the general attitude of the community toward 
the fairness and propriety of one person in his dealings with another, modifications of 
social and business relations, and the elasticity of tort law. See Harper & Kime, The 
Duty of Control of the Conduct of Another, 43 Yale L.J. 886 (1934).

54 “The trend of the law and the efforts of the City Council is increasingly to shift 
more of the burdens in the landlord-tenant relationship onto the landlords where it 
properly belongs.” Interview with Gilbert Hahn, Chairman of the District of Columbia 
City Council, Washington, D.C., Dec. 14, 1970. See notes 18-42 supra and accompany
ing text.

r,r'See Applebaum v. Kidwell, 56 U.S. App. D.C. 311, 312, 12 F.2d 846, 847 (1926); 
DeFoe v. Sloane, 99 A.2d 639, 640 (D.C. Mun. App. 1953); Goldberg v. Housing Au
thority, 38 N.J. 578, 186 A.2d 291 (1962). See also 48 N.C.L. Rev. 713 (1970).

56 See Kline v. 1500 Massachusetts Ave. Apt. Corp., — F.2d —, — (1970).
st Id.

For decades the courts persistently refused to pierce the hardened wax 
that preserved the landlord-tenant relationship in its agrarian state. 
Onlv recently has judicial sagacity perceived the power of the land
lord and the increasing dependence of the urban tenant. Consequently, 
legal burdens and common law responsibilities are being shifted from 
the tenants to the landlords.54 Until the Kline decision, however, ten
ants still were generally expected to assume sole responsibility for their 
own protection from crime.

Fhe rule that the landlord does not have a duty to protect tenants 
from the criminal acts of third parties has received almost universal 
acceptance.55 Several reasons have been cited for this, including ( 1 ) 
traditional refusal to breach the common law concepts of the landlord
tenant relationship; (2) the inherent obfuscation of the standard of care 
which must guide the landlord; (3) the difficulty in determining for- 
seeability of criminal acts; (4) the inability to establish the causal rela
tion between the landlord’s breach of duty and the harm to his tenant 
resulting from the criminal acts of a third person; (5) the economic 
ramifications of such a duty; and (6) reluctance to transfer the duty of 
protection from the government to private persons.56 Nevertheless, 
after weighing these factors, the court in Kline concluded that the 
reasoning supporting the rule exonerating an individual from any ob
ligation to protect others has “no applicability to the landlord-tenant 
relationship in multiple dwelling houses.” 57 The Kline rationale cannot 
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be extended to the degree that every landlord in every situation is the 
absolute guarantor of his tenant’s safety. But where a landlord has 
notice that crimes are being committed against his tenants, and has 
every reason to expect that like crimes will occur again, then he will be 
required to adopt reasonable precautions within his power to reduce 
the foreseeable risk to his tenants.58 According to the Kline decision, the 
duty of protection is based upon the nature of the landlord-tenant 
relationship, the common law duty of the owner of the premises, and 
the implied obligations of the lease contract.

58 Id. Only a few other courts have imposed a duty of protection upon the land
lord. The New York Housing Authority was recently held liable for the death of a 
nine year-old girl for failing to provide adequate police protection to secure tenants 
from molestation. The court commented that “the landlord of a privately sponsored 
and maintained housing complex such as this, with a similar history of crime and dis
order, should bear a special responsibility to protect its residents from these lawless 
elements.” Bass v. City of New York, 61 Misc.2d 465, 471, 305 N.Y.S.2d 801, 807 (Sup. 
Ct. 1969) (dictum), noted in, 74 Dick. L. Rev. 543 (1970).

In addition, the District of Columbia has recently found that a landlord’s negligent 
failures, including failure to replace a 24-hour manager, replace locks on the front door, 
and stop strangers from sleeping in the hall were sufficient to preclude summary judg
ment for the landlord. Ramsay v. Morrissette, 252 A.2d 509 (D.C. Mun. App. 1969), 
noted in, 48 N.C.L. Rev. 713 (1970).

59 Kline v. 1500 Massachusetts Ave. Apt. Corp., — F.2d —, —(D.C. Cir. 1970).
«o Id.
Q1 See Temple v. Congress Square Garage, 145 Me. 274, 276, 75 A.2d 459, 460 (1950).
02 See Chaifen v. Kraft, 324 Mass. 1, 4, 84 N.F..2d 454, 456 (1949); Menard v. Cash

man, 94 N.H. 428, 431, 55 A.2d 156, 158 (1947).
63 Johnston v. De La Guerra Properties, 28 Cal.2d 394, 399, 170 P.2d 5, 8 (1946); 

Trimble v. Spears, 182 Kan. 406, 409, 320 P.2d 1029, 1032 (1958).
C4 Levine v. Katz, 132 U.S. App. D.C. 173, 407 F.2d 303 (1968); see F. Harper & 

F. James, Law of Torts § 27.17 (1956); 1 H. Tiffany, Real Property § 109 (3d cd. 
1939); Restatement (Second) of Torts § 360 (1965).

THE NATURE OF THE RELATIONSHIP

The duty of protection owed by a landlord to his tenants arises first 
from the inherent nature of the modern landlord-tenant relationship, 
or in the terms of Circuit Judge Wilkey, writing for the majority in 
Kline, “from the logic of the situation itself.” 59 The Kline court ex
amined the relative positions of the landlord and tenant and decided 
that only the landlord could take the necessary protective steps.60 A 
tenant in a typical multidwelling apartment surrenders his capacity for 
self-protection and almost entirely relies upon the power and control 
of the landlord to assure his security.

Courts have recognized already a tenant’s reliance upon his landlord’s 
duty to use reasonable care in keeping those parts of the premises 
which the landlord retains under his control—hallways,61 stairs,62 and 
lobbies63—in good repair and in a reasonably safe condition.64 These 
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cases are confined chiefly to the responsibility of the landlord to correct 
physical defects or hazards that exist in those portions of the premises 
over which the landlord has reserved control.05 As a general common 
law principle, however, the landlord has a duty to refrain from creating 
an unsafe condition on the premises, whether by affirmative action00 or 
inaction.07 The rationale which places a duty on the landlord to remedy 
dangerous defects,08 and prevent unsafe conditions was extended in 
Kime to impose a duty to protect his tenants from the foreseeable crim
inal acts of third persons.09 Based upon his power to make necessary 
repairs, and his control of the areas of common use, the Kline court 
explicitly interpreted a landlord’s general duty to keep the premises in 
a reasonably safe condition to include a duty to provide tenants with 
reasonable protection.65 66 * 68 69 70

65 See Tanien v. Mehrigian, 15 N.J. 267, 273-74, 104 A.2d 689, 694-95 (1954); Prosser 
5 63, at 418-21.

™ See Bailey v. Zlotnich, 80 U.S. App. D.C. 117, 118, 149 F.2d 505, 506 (1945).
67 Harper v. Vallejo Housing Authority, 104 Cal. App. 2d 621, 624, 232 P.2d 262, 265-

66 (Dist. Ct. 1951) (landlord held liable for injury to child caused by allowing cars
to be parked upon a recreational area); see Hieken v. Eichorn, 159 SAV2d 715, 718-19 
(.Mo. Ct. App. 1942).

68 See Kendall v. Gore Properties, 98 U.S. App. D.C. 378, 385-86, 236 F.2d 673, 680-81 
G956). The landlord was held negligent after he gave a stranger unsupervised access 
to the apartment of a female tenant and the stranger later strangled the tenant. The 
court drew the analogy between the liability of a landlord for exposing his tenants to 
physical defects in the premises and his liability for exposing tenants to an unreason
able risk of criminal attack. Id. at 386, 236 F.2d at 681; see note 70 infra.

69 See Kline v. 1500 Massachusetts Ave. Apt. Corp., — F.2d —, — (D.C. Cir. 1970). 
In Levine v. Katz, the landlord was held to have “a duty to all those legally on the 
premises to use ordinary care and diligence to maintain the retained parts in reasonably 
safe condition.” 132 U.S. App. D.C. 173, 174, 407 F.2d 303, 304 (1968). The Kline 
court specifically asserted that “[wjhile Levine v. Katz dealt with a physical defect 
in the building leading to plaintiff’s injury, the rationale as applied to predictable 
criminal acts bv third parties is the same.” Kline v. 1500 Massachusetts Ave. Apt. Corp., 
— F.2d (D.C. Cir. 1970).

Id. at — n.19. “The language . . . from Kendall signals the extension of a rule 
theretofore applied only to injuries caused by defects or obstacles in areas under the 
landlord’s control ... to criminal acts of third parties. Bv our decision today we 
merely amplify and refine . . . [the] reasoning in Kendall.” Id.

71 Id. at —. See Goldberg v. Housing Authority, 70 N.J. Super. 245, 175 A.2d 433 
(App. Div.), w’J, 38 N.J. 578, 186 A.2d 291 (1962).

72 See notes 6-7 supra and accompanying text.

The Kline court felt that the landlord not only is in a better position 
than the tenant to provide protection from intruders on the premises 
but is also in a better position than the enforcement arm of the govern
ment.71 Local police forces do not have the authority, financial support, 
or manpower72 to guard the entryways, patrol hallways, and check 
security systems of private multiple-dwelling apartment buildings. In 
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fact, allowing police ready access to every apartment building would 
raise serious constitutional questions.73 Though one court has permitted 
a less diligent landlord to raise inadequate police protection as a de
fense,74 it seems that such a policy would allow landlords to shirk 
their social responsibilities. Due to the increasing crime plaguing Ameri
can cities,75 * there has been a corresponding increase in every citizen's 
social obligation to assist in crime prevention and law enforcement.70 
Landlords, like other parties in a superior position of power and con
trol, have a public duty to make all reasonable efforts to minimize the 
opportunities for crime.77

73 Such a possibility would raise serious problems under the fourth amendment’s pro
tection against unlawful search and seizure. See, e.g., Chimel v. California, 395 U.S. 752 
(1969); Aguilar v. Texas, 378 U.S. 108 (1964); Mapp v. Ohio, 367 U.S. 643 (1961). See 
also Note, Police Liability for Invasion of Privacy, 16 Clev.-Mar. L. Rev. 428 (1967); 
Note, The Fourth Amendment Right of Privacy: Mapping the Future, 53 Va. L. Rev. 
1314 (1967).

74 Goldberg v. Housing Authority, 38 N.J. 578, 186 A.2d 291 (1962).
75 See note 5 supra.
7G See Kline v. 1500 Massachusetts Ave. Apt. Corp., — F.2d —, — (D.C. Cir. 1970). 

See also McIntyre, Public Attitudes Toward Crime and Law Enforcement, 6 Am. Crim. 
L.Q. 66 (1968).

77 See Ramsay v. Morrissette, 252 A.2d 509, 513 (D.C. Mun. App. 1969). The court 
acknowledged that the exigencies of urban living may require that the landlord’s duty 
of reasonable care include measures to prevent criminal acts against his tenants and 
that the tenants, in addition, must use reasonable care for their own safety. Id. at 513.

There are other examples of this type of public duty. Auto manufacturers are asked 
to install special locking devices on doors, steering columns, and ignitions; commercial 
interests are encouraged to install burglar alarms; industrial areas are persuaded to in
stall intensive flood lights. Thus it seems reasonable to require landlords to play their 
part in the community effort of deterring crime by providing, so far as possible, for 
the protection of their tenants. See Bass v. City of New York, 61 Mise. 2d 465, 468, 305 
N.Y.S.2d 801, 805 (Sup. Ct. 1969). In Bass, the court noted that adequate police pro
tection and other precautions would have served as a substantial deterrent to criminals. 
One court has emphatically stated that “[i]t is axiomatic that better policing would have 
acted as a deterrent.” Goldberg v. Housing Authority, 38 N.J. Super. 245, 258, 175 
A.2d 433, 438 (App. Div.), rev'd, 38 N.J. 578, 186 A.2d 291 (1962). See generally Cram
mer v. Williston Operating Co., 19 N.J. Super. 489, 88 A.2d 630 (App. Div. 1952); Da- 
Rocha v. New York City Housing Authority, 109 N.Y.S.2d 263 (Sup. Ct. 1951), aff'd, 
282 App. Div. 728, N.Y.S.2d 379 (1953).

78See Fortney v. Hotel Bancroft, Inc., 5 Ill. App. 2d 327, 331-32, 334-35, 125 N.E.2d 
544, 546, 548 (1955) (guest assaulted upon entering room; in his absence, room locked 
and key in keeping of hotel; held prima facie breach of high degree of care toward 
guests); Gurren v. Casperson, 147 Wash. 257, 258-59, 265 P. 472, 473 (1928) (hotel

COMMON LAW DUTY OF THE OWNER OF THE PREMISES

An innkeeper generally is under a legal duty to protect his patrons 
from injury or mistreatment resulting from the reasonably foreseeable 
conduct of third persons.78 The innkeeper’s liability is based either on 
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the nature of the innkeeper-guest relationship,79 or upon an implied con
tract theory whereby the guest entrusts his individual safety to the 
innkeeper and is entitled to receive reasonable protection in return.80 
Kline and Javins v. First National Realty compared this relationship 
to the urban landlord-tenant situation.81 In Javins, it was noted that the 
present landlord can only be compared to the traditional proprietor of 
the inn, for it was the innkeeper, and not the agrarian landlord, who 
operated a multiple-dwelling.82 The court in Kline likewise searched 
legal precedents to determine whether or not the owner of the premises 
has a legal obligation to afford protection against the criminal behavior 
of third persons. The court concluded that the innkeeper-guest relation
ship was most analogous to that of the modern landlord-tenant.83

guest assaulted in hallway by another guest after the innkeeper had been placed on 
notice, and after the guest requested protection; recovery from hotel owner allowed). 
See also cases cited note 46 supra.

™ See, e.g., Dye-Washburn Hotel Co. v. Aldridge, 207 Ala. 471, 474, 93 So. 512, 514-15 
(1922); Fineberg v. Lincoln-Phelps Apt. Co., 55 Ohio App. 402, 405-06, 9 N.E.2d 1011, 
1013 (1935); Lyttle v. Denny, 222 Pa. 395, 71 A. 841 (1909).

80 See I ehnen v. F..J. Hines & Co., 88 Kan. 58, 64-65, 127 P. 612, 614-15 (1912); Frewen 
v. Page, 238 Mass. 499, 503-04, 131 N.E. 475, 477 (1921).

See Kline v. 1500 Massachusetts Ave. Apt. Corp., — F.2d —, — (D.C. Cir. 1970); 
Javins v. First Nat’l Realty Corp., 138 U.S. App. D.C. 369, 375 n.13, 428 F.2d 1071, 1077 
n.13, cert, denied, 400 U.S.'925 (1970).

''-’“¡ven the old common law courts responded with a different rule for a landlord
tenant relationship which did not conform to the model of the usual agrarian lease. 
Much more substantial obligations were placed upon the keepers of inns (the only 
multiple dwelling houses known to the common law).” Id.

83 See Kline v. 1500 Massachusetts Ave. Apt. Corp., — F.2d —, — (D.C. Cir. 1970).
84See Walpert v. Bohan, 126 Ga. 532, 534-35, 55 S.E. 181, 182 (1906); State v. Norval 

Hotel Co., 103 Ohio St. 361, 363, 1 33 N.E. 75, 76 (1921).
See Birmingham Ry. Light & Power Co. v. Drennen, 175 Ala. 338, 366-56, 57 So. 

876, 882 (1911); Pettit v. Thomas, 103 Ark. 593, 598, 148 SAV. 501, 503 (1912); Assel- 
tyne v. Fav Hotel, 222 Minn. 91, 96, 23 X.W.2d 357, 360 (1946).

86 See Asseltyne v. Fay Hotel, 222 Minn. 91, 96. 23 N.W.2d 357, 360 (1946); Smith v. 
Dorchester Hotel Co., 145 Wash. 344, 346-47, 259 P. 1085, 1086 (1927).

The innkeeper-guest relationship, however, cannot be equated com
pletely with that of the modern landlord-tenant. The traditional mean
ing of “inn” was a house held out to the public where, for compensation, 
transients were received as quests84 and travelers furnished with lodg- 
ing.85 Generally, the guest was free to come and go as he pleased, and 
sought only temporary accommodations on a day-to-day basis without 
any express contract.86 Today, the urban tenant does not enjoy that 
decree of independence and freedom of movement. Lie almost always 
is required to contract for a specified period of time and to pay fixed 
sums of money for a relatively permanent habitation. Furthermore, the 
typical inn usually was a small building with only a few rooms avail
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able to the occasional wayfarer, whereas today the urban tenant occu
pies a multiunit dwelling that is often “home” to hundreds of people. 
Therefore, in terms of the character of the clientele and the nature of 
the facilities, the present day analogue to the medieval inn would not 
be the high-rise apartment complex, but rather the roadside motel87 
which provides rest and relaxation to tourists, truck drivers, and busi
nessmen.

87 The term ‘innkeeper’ has become obsolete except in legal terminology. 
Originally, to constitute an inn it was necessary that there should be a stable 
provided for the accommodation of the horses of the travelers. ... In the 
process of time ‘inn’ and ‘hotel’ became synonymous. With the advent of 
automobile traffic came similar facilities called tourist camps, motor courts 
or the coined word ‘motels.’ These really come closer to the old inn than 
ordinary hotels for they furnish accommodations for the motor cars of the 
travelers.

Langford v. Vandaveer, 254 S.W.2d 498, 500 (Ky. 1953).
88 See De Wolf v. Ford, 193 N.Y. 397, 401-02, 86 N.E. 527, 529 (1908).
89 Oftentimes, however, the indigent tenant obtains his housing by wav of oral hiring 

—a tenancy at sufferance. See Schoshinski, supra note 16, at 553.
90 See Kline v. 1500 Massachusetts Ave. Apr. Corp., — F.2d —, —, — (D.C. Cir. 1970).

The innkeeper and the landlord also can be contrasted. The inn
keeper often lived in his inn, and exercised direct authority over the 
premises, whereas the modern landlord seldom lives on his property and 
usually employs a managerial staff to look after his interest. The inn
keeper dealt with the public on an implied contract basis,88 whereas to
day the landlord deals individually with his tenants on a written con
tract basis with respect to terms and accommodations, although often 
he uses a standardized lease agreement.89

It should be remembered, however, that the purpose of reviewing the 
common law is to discover the past relationship which most closely 
parallels the present landlord-tenant relationship. Despite the afore
mentioned differences, it is the innkeeper and not the agrarian landlord 
who approximates the modern landlord; it is the guest and not the 
farmer-tenant who resembles the urban tenant. Just as the guest sub
mitted the security of his person and possessions to the proprietor of 
the inn, so does the tenant rely upon the power and responsibility of the 
landlord. Just as the innkeeper was required to maintain adequate super
vision and control over his establishment, so the urban landlord is re
quired to provide sufficient protection to the residents of his premises. 
Thus, on the basis of this analogy, the Kline court concluded that the 
defendant-landlord had a duty to provide his tenants with reasonable 
protection from the foreseeable criminal acts of third parties.90
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DUTY IN CONTRACT

In addition to the imposition of a duty based upon the landlord-tenant 
and innkeeper-guest relationships stressed by the court in Kline, per
suasive arguments can be made for the contractual duty of a landlord to 
provide for the reasonable safety of his many tenants. Many jurisdic
tions are finally freeing themselves from the inhibiting concept that a 
lease is primarily a conveyance of an interest in land.91 92 * In Javins v. First 
National Realty Corp.* 2 the court closely scrutinized this medieval 
carryover, and in its reappraisal, declared that the modern lease is a con
tract for the purchase of space and services and not merely the purchase 
of an interest in land.9,3 The court emphasized that the supreme im
portance of the lease contract to the tenant is that it gives him a “well- 
known package of goods and services.” 94 The package not only in
cludes the land, linoleum, and wallpaper, but, more importantly, proper 
sanitation, adequate maintenance and “secure doors and windows.” 95 
The Javins court accurately placed the duty to repair and maintain the 
rented apartment throughout the lease term upon the party to the con
tract having the unique capacity and skill to do so—the landlord. The 
legal obligation of maintenance was based upon an implied warranty of 
habitability,96 and breach of this warranty gives rise to the normal reme
dies for breach of contract. It is within the context of the expanding 
application of contract principles to landlord and tenant law that the 
landlord’s duty of protection should be analyzed.

01 The common law treated the lease as a transfer of an estate for a term. 1 Amer
ican Law of Property § 3.11 (A.J. Casner ed. 1952); 1 H. Tiffany, Real Property §§ 
74, 87 (3d cd. 1939). For cases treating a lease as a transfer of an interest in real prop
erty, see 1 H. Tiffany, Landlord and Tenant § 16, at 159 n.3 (1910).

92 B8 U.S. App. D.C. 369, 428 F.2d 1071, cert, denied, 400 U.S. 925 (1970).
See 39 Geo. Wash. L. Rev. 152 (1970). See generally Daniels, supra note 22.

w 138 U.S. App. D.C. at 373, 428 F.2d at 1074.

wld. at 375, 428 F.2d at 1077; see Kanelos v. Kettler, 132 U.S. App. D.C. 133, 135, 406 
F.2d 951, 953 (1968) (court, reaffirming Whetzel, held injured tenant has a cause of 
action in tort against landlord for failure to fulfill dutv to repair premises); Whetzel v. 
Jess Fisher Management Co., 108 US. App. D.C. 385, 392, 282 F.2d 943, 950 (1960)
(landlord’s duty to repair held to include leased premises and the court ruled that 
Housing Regulations altered the common law rule which placed the dutv to repair on 
the tenant).

The critical question is whether or not the implied warranty of habita
bility iijeludcs the requirement that the premises be reasonably safe from 
predictable criminal acts of third persons. In other words, can an apart
ment building which is frequented by criminal elements and where the 
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tenants live with the omnipresent fear of criminal invasions, be stamped 
“habitable and fit for living?” 97

97See Academy Spires, Inc. v. Brown, 111 N. J. Super. 477, 268 A.2d 556 (Dist. Ct. 
1970) (covenant of habitability held implied in a lease-contract in order to carry into 
effect the purpose of the lease).

98 The majority rule retains the caveat emptor doctrine. See, e.g., Ph. Chaleyer, Inc. 
v. Simon, 91 F. Supp. 5 (D.N.J. 1950); Strecker v. Barnard, 109 Cal. App. 2d 149, 240 
P.2d 345 (1952); First Nat’l Realty Corp. v. Oliver, 134 A.2d 325 (D.C. Mun. App. 1957); 
1 American Law of Property § 3.45 (A.J. Casner ed. 1952).

The term caveat emptor means that there is no implied warranty that the premises 
are in habitable condition at the commencement of the term or that they are fit for 
the intended purpose. This view enables the tenant to inspect the premises and refuse 
to accept them if unsatisfactory, or require the landlord to expressly warrant habita
bility. However, these are not viable alternatives today with the current housing short
age and the tenant’s lack of bargaining power. See Skillern, Implied Warranties in 
Leases: The Need for Change, 44 Denver L.J. 387 (1967).

w See Ingalls v. Hobbs, 156 Mass. 348, 31 N.E. 286 (1892); Pines v. Pcrssion, 14 Wis. 
2d 590, 111 N.W.2d 409 (1961). The Perssion court stated: “To follow the old rule 
of no implied warranty of habitability in leases would, in our opinion, be inconsistent 
with the current legislative policy concerning housing standards.” Id. at 595-96, 111 
N.W.2d at 412-13. See generally Blawie, Implied Warranty of Fitness for Habitation of 
Furnished Premises for a Short Period of Time, 33 Conn. B.J. 55 (1959).

i" See Delamater v. Foreman, 184 Minn. 428, 239 N.W. 148 (1931).
191 Brown v. Southall Realty Co., 237 A.2d 834, 837 (D.C. Mun. App.), appeal de

nied, No. 21,874 (D.C. Cir., July 16, 1968), cert, denied, 393 U.S. 1018 (1969). See 
generally Note, Leases and the Illegal Contract Theory—Judicial Reinforcement of the 
Housing Code, 56 Geo. L.J. 920 (1968).

102 Javins v. First Nat’l Realty Corp., 139 U.S. App. D.C. 369, 379, 428 F.2d 1071, 1081, 
cert, denied, 400 U.S. 925 (1970).

103 See“ Note, Judicial Expansion of Tenants' Private Law Rights: Implied Warran
ties of Habitability and Safety in Residential Leases, 56 Cornell L. Q. 489 (1971).

104 132 US. App. D.C. 173, 407 F.2d 303 (1968).
105 98 U.S. App. D.C. 378, 236 F.2d 673 (1956).
loo 138 U.S. App. D.C. 369, 428 F.2d 1071, cert, denied, 400 U.S. 925 (1970).
107 Kline v. 1500 Massachusetts Ave. Apt. Corp., — F.2d —, — (D.C. Cir. 1970).

In spite of the persistence of the antiquated principle of caveat emp
tor,98 some jurisdictions have implied a warranty of habitability to short 
term leases of furnished premises,99 and to the lease of an unfurnished 
apartment in multiple-dwelling units.100 In the District of Columbia, it 
now is established that a warranty of habitability measured by the hous
ing regulations is implied in all leases not only at the beginning of the 
tenancy101 but throughout the lease period.102 Clearly, judicial thinking 
is moving in the direction of expanding the circumference of the im
plied warranty of habitability as social development requires.103 In 
Kline, the court reviewed its holdings in Levine v. Katz,™4 Kendall v. 
Gore Properties,105 and Javins v. First National Realty Corp.™Q and con
cluded that under the lease-contract the landlord has an implied obli
gation “to provide those protective measures which are within his rea
sonable capacity.” 107 In fact, the court declared that the landlord must 
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guard the whole premises, and especially those areas under his control, 
against the commission of criminal acts.108

108 Id. at----- .
109 See DcKoven v. 780 West End Realty, 48 Misc. 2d 951, 266 N.Y.S.2d 463 (N.Y. 

City Ct. 1965) (landlord under no duty to provide a doorman for his apartment building 
in the absence of contractual obligation).

110 See Hahn & Tucker, The District's Worst Problem, Washingtonian, July 1969, 
at 28.

111 See notes 258, 259 infra and accompanying text.
112 See, e.g., Housing Regulations for the District of Columbia § 2101 (rev. ed. 

1968); N.Y. City Admin. Code ch. 26, D26-1.03 (1963); Schenectady, N.Y. Code of 
Ordinances ch. 16, art. 1, § 16-2(a) (1970); Southern Standard Housing Code ch. 1, § 
101.2 (T965 cd.); U.S. Public Health Service, Recommended Maintenance and Occu
pancy Ordinance § 102 (1967).

113 There arc basically three types of housing codes: First, those which stress the 
human requirements of health and safety’, see American Public Health Ass’n Comm. 

1 o read a duty of protection into the implied warranty of habitability 
is both reasonable and necessary, because tenants will not be able to ob
tain express contractual assurances of this tvpe bv bargaining with land
lords.109 Due to the current housing shortage110 the typical urban lease 
transaction is rarely elevated to that utopian level where contracting par
ties enjoy equality of bargaining power and freedom of contract. The 
average tenant viewing the ‘proposed' lease is given two divergent 
alternatives: (1) take it, or (2) leave it.111 If the prospective tenant 
requests the inclusion of covenants concerning reasonable security meas
ures, undoubtedly, he will be reminded of the lengthy waiting list for 
vacancies and the inability to modify the standard form lease. There
fore, if the tenant is seeking assurances for his physical safety, he must 
look to the Kline case and the implied duty of a landlord to provide 
for the security of his tenants rather than attempt the impossible task 
of “negotiating” a written agreement.

THE HOUSING REGULATIONS

1'he professed goal of housing codes is to preserve the public health, 
protect the public safety, and promote the public welfare.112 Housing 
codes vary in scope, ranging from those requiring only bare minimum 
standards absolutely necessary to insure the health and well-being of 
the inhabitants of the dwelling and of the persons living in the vicinity, 
to those providing for comfort and convenience and the general im
provement of living conditions. The more progressive codes concentrate 
on the elimination and prevention of substandard dwellings and the pro
motion of adequate housing, as well as the proper construction and 
maintenance of dwellings, and the enforcement of the code against vio
lators.113
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The American Bar Foundation has concluded that poorly maintained 
housing breeds crime which causes excessive public expenditures for 
criminal prosecution and law enforcement.114 Presently, however, no 
housing codes explicitly delineate the landlord’s duty to provide protec
tion from the criminal behavior of third persons.115 Most housing codes 
do require the landlord to furnish his tenants with an adequate lock and 
key for every door used as an entrance or exit from the premises, and 

on the Hygiene of Housing, A Proposed Ordinance (1952); second, codes which are 
primarily concerned with the structural requirements of buildings, see Building Offi
cials Conference of America, Basic Housing Code (1st ed. 1964); third, codes which 
emphasize the administrative and enforcement aspects, see National Institute of Mu
nicipal Law Officers, Model Minimum Housing Standards Ordinance (1964). For an 
enlightening critical analysis of the evaluation, purpose, and efficacy of housing code 
standards, see National Comm’n on Urban Problems, Housing Code Standards, Three 
Critical Studies, (Research Rep. No. 19, 1969). The Housing Code of the District of 
Columbia, especially section 2101—“The Purpose of Regulations”—and section 2501—“Gen
eral Maintenance and Repair”—indicates a legislative intention to improve urban living 
conditions. See Housing Regulations for the District of Columbia §§ 2101, 2501 (rev. 
ed. 1968). The general maintenance and repair section of the Regulations not only re
quires basic repairs to prevent the roof from leaking, but also envisions a degree of 
“maintenance designed to make a premises or neighborhood healthy and safe.” Id. § 
2501.

This philosophy has also found acceptance in the courts of the District of Columbia. 
See Whetzel v. Jess Fisher Management Co., 108 U.S. App. D.C. 385, 282 F.2d 943 (1960) 
(tenant allowed to sue in tort for injuries sustained due to the landlord’s negligent 
code violations); Brown v. Southall Realty Co., 237 A.2d 834 (D.C. Mun. App.), appeal 
denied, No. 21, 874 (D.C. Cir., July 16, 1968), cert, denied, 393 U.S. 1018 (1969) (validity 
and legality of the lease contract held dependent upon substantial compliance with 
Housing Code at the commencement of the lease period). In Javins, the court resolved 
that “the District’s Housing Code requires that a warranty of habitability bv implied 
in the lease of all housing that it covers.” 138 U.S. App. D.C. 369, 379, 428 F.2d 1071, 
1080, cert, denied, 400 U.S. 925 (1970). It is within this framework of legislative con
cern and judicial activism that the landlord’s duty under a housing code to provide 
his tenants with reasonable protection from foreseeable criminal acts of third persons 
should be considered.

114 [Ploorly maintained and overcrowded housing contributes to the develop
ment and spread of disease, crime . . . juvenile delinquency . . . and other 
physical, social, and psychological problems, and constitutes a menace to 
the health, safety, morals and welfare of the residents of this state; . . . these 
conditions have necessitated excessive and disproportionate expenditures of 
public funds for crime prevention and punishment, for public health and 
safety, and for other public services and facilities, and have impaired the 
efficient and economic provision of government services by municipalities 
and the state.

J. Levi, P. Hablutzel, L. Rosenberg, & J. White, Model Residential Landlord-Tenant 
Code (tent, draft 1969) (published under the auspices of the American Bar Foundation).

^But see N.Y. City Admin. Code ch. 26, art. 20 (1963). This article requires among 
other things peepholes in the entrance door of each dwelling unit and mirrors in eleva
tors. Id. § D26-20.01, -20.03.
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to maintain such locks in good repair.116 In this era of professional burg
laries and widespread assaults, however, an “adequate lock” may cause 
merely a moment of inconvenience for an experienced house breaker.117 
If the tenant’s apartment is to be his “castle” of security and com
fort, it is necessary to interpret the housing regulations in a more flexi
ble manner to meet the realities of urban life.118

ns See Housing Regulations for the District of Columbia § 3203 (rev. ed. 1968); 
N.Y. City Admin. Code ch. 26, art. 20, § D26-2O.O5 (1963).

117 See notes 216-217 infra and accompanying text.
118 See World Health Organization, Expert Comm, on the Public Health Aspects 

or Housing, Report (Tech. Rep. Series No. 225, 1961). The Committee suggested that 
housing standards are the means to the ends of the physical, mental, and social well
being of man, and that they should be periodically reexamined to determine whether 
or not they are achieving their objective. See also Housing Comm, on Illinois Gov’t, 
Task Force Report 13 (1968).

See Housing Regulations for the District of Columbia § 3204 (rev. ed. 1968).
120 Id. § 3210.
121 Id. § 2502.
i22Cowm?, Williams v. Davis, No. 5465 (D.C. Ct. App., Mar. 22, 1971); New York 

City Housing Authority v. Medlin, 57 Misc. 2d 145, 291 N.Y.S.2d 672 (1968). In Wil
liams, at the trial level, the tenants admitted the nonpayment of rent but contended 
that the landlord’s failure to make the premises reasonably secure from foreseeable 
criminal acts of third parties made the lease void and unenforceable or at least con
stituted grounds for recoupment and setoff against the rent due. In affirming the trial 
court’s judgment on the pleadings in favor of the landlord, the District of Columbia 
Court of Appeals rejected the argument that the Housing Regulations require a land
lord to furnish housing with adequate protection from criminal activity: “The terms 
‘safe’ and ‘safety’ when used in the Regulations refer to safety from structural defects, 
unsanitary conditions, fire hazards, and the like, and have no application to safety from 
criminal acts of third parties.” Williams v. Davis. No. 5465, ar 2 (D.C. Ct. App., Mar. 
22,1971).

123 “Health is defined'as a state of complete physical, mental, and social well-being 
and not merely the absence of disease or infirmity.” World Health Org., Const, pre
amble.

Traditionally, the term “safety” has been defined in a tort context and 
limited to adequately lighted stairs and hallways,119 dependable fire 
alarm systems,120 a firm foundation and structural supports,121 and, in 
general, freedom from defects that may result in injury to the tenants. 
However, it does not seem to be an inequitable strain upon the bonds of 
legislative construction to interpret the word “safe” to mean reasonably 
safe from predictable criminal acts of third persons. The conditions of 
safety should not be defined negatively as the absence of faulty stairs or 
inoperative fire alarms. Rather, the condition of safety necessarily im
plies a positive atmosphere where tenants enjoy living and contributing 
to the orderly growth and progress of the community.122 An analogy 
can be drawn to the word “health” which cannot be defined as the mere 
exemption from physical illness or the status of biological survival,123 
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but rather means “vigor, efficiency and satisfaction in living.” 124 Un
fortunately, in an apartment complex plagued by criminal intrusions, 
tenants are denied the satisfaction of a free and normal life.125 Premises 
which attract criminals cannot be considered as preserving or promoting 
the public health, safety, welfare, and morals. Nor can apartments la
beled as “lawless jungles” 126 be viewed as “decent living accommoda
tions for the occupants.” 127 Thus in light of the exigencies of urban 
life and the underlying principles and goals of housing codes, it appears 
increasingly likely that courts will find the obligation to promote the 
public safety and welfare by maintaining premises in a safe condition 
to include the duty to keep the premises reasonably secure from criminal 
activities.

124 C. Winslow, Housing and Health, Public Health Nursing 434-39 (1940).
125 In districts surveyed in Boston and Chicago by the University of Michigan, 62 

percent of those interviewed said they had altered their habits in some way because of 
their fear of crime. See Reis, Studies in Crime and Law Enforcement in Major Metro
politan Areas, in President’s Comm, on Law Enforcement and Administration of 
Justice, Task Force Report: Crime and its Impact—An Assessment 103 (1967). See 
also McTntyre, supra note 76, at 73, 81. The fear of crime has resulted in a restriction 
on social interaction, less enjoyment of the economic, pleasurable, and cultural oppor
tunities in the community, and a mutual suspicion and distrust of people in general. 
Id. at 68 n.6. For example, one of the 2,500 residents of an apartment complex told a 
Washington Post reporter that her fear of crime prevented her from attending evening 
church activities. Washington Post, Jan. 18, 1971, § B, at 1, col. 4. Unfortunately, the 
emotional and psychological requirements of man in his home have received limited 
attention. See A. Schorr, Slums and Social Insecurity (1963); D. Wiener, R. Wal
key, T. Pinkerton, & M. Tayback, The Housing Environment and Family Life (1962).

126 See Bass v. City of New York, 61 Misc. 2d 465, 469, 305 N.Y.S.2d 801, 805 (Sup. 
Ct. 1969).

127 Housing Regulations for the District of Columbia § 2501 (rev. ed. 1968).
128 See Comment, Contract Formation and the Law of Warranty: A Broader Use 

of the Code, 8 B.C. Ind. & Com. L. Rev. 81, 86-87 (1966).
129 See Booth S.S. Co. v. Meier & Oelhaf Co., 262 F2d 310 (2d Cir. 1958). In finding 

the lessor liable under a warranty theory, the court was noticeably concerned with the 
lessee’s reliance on the lessor-contractor and the lessor’s capacity to detect defects in 
the course of manufacture. Id. at 314. See also McNeal v. Greenberg, 40 Cal.2d 740, 
255 P.2d 810 (1953); Smith v. Pabst, 233 Wis. 489, 288 N.W. 780 (1939).

THE IMPLIED WARRANTY OF FITNESS

The judiciary continuously has exhibited a reluctance to extend war
ranty protection beyond the traditional sales transaction.128 Only a few 
courts have applied the protections of an implied warranty to lease trans
actions.129 However, if those elements which support the application of 
warranties—seller’s control of goods, and seller’s capacity to absorb 
the loss—also are present in lease transactions, the courts clearly are justi-
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fied, even obligated, to afford warranty protection to these transac
tions.130

130 It is argued that the warranty theory should be applied to the landlord because 
he is in a superior position to inspect and assure the quality of the “goods” and because 
the tenant is less able to absorbe the loss. See Skillern, supra note 98, at 393-94, 397-98.

181 45 N.J. 434, 212 A.2d 769 (1965).
132 Z¿. at 448-49, 212 A.2d at 776-77.
133 Id. at 446-50, 456, 212 A.2d 775-77, 781.
134 Id. at 446-50, 212 A.2d 775-77. See also Skillern, supra note 98, at 393-94, 397-98.
135 Conroy v. 10 Brewster Ave. Corp., 97 N.J. Super. 75, 234 A.2d 415 (App. Div. 

1967).
The court reasoned that the Cintrone rationale was only applicable to the mass pro
ducer or large scale lessor and not to isolated leases of a house or lands. However, it 
could be argued that a landlord controlling hundreds of units and providing a “package 
of goods and services” for thousands of tenants should be considered a “mass lessor”. 
Id. at 81-82, 234 A.2d at 418-19.

136 Javins v. First Nat’l Realty Corp., 138 U.S. App. D.C. 369, 372, 428 F.2d 1071, 
1074, cert, denied, 400 U.S. 925 (1970); see Kline v. 1500 Massachusetts Ave. Apt. Corp., 
— F.2d —, — (D.C. Cir. 1970); Academy Spires Inc. v. Brown, 111 N.J. Super. 477, 482, 
268 A.2d 556, 559 (Dist. Ct. 1970).

137 See Kendall v. Gore Properties, 98 U.S. App. D.C. 378, 383, 236 F.2d, 673, 678 
(1956); Ramsay v. Morrissette, 252 A.2d 509, 512 (D.C. Mun. App. 1969).

13s Javins v. First Nat’l Realty Corp., 138 U.S. App. D.C. 369, 372, 428 F.2d 1071, 
1079. cert, denied, 400 US. 925 (1970); Academy Spires, Inc. v. Brown, 111 NJ- Super. 
477, 484. 268 A.2d 556, 560 (Dist. Ct. 1970).

139 See notes 258, 259 infra and accompanying text.

C'mtrone v. Hertz Truck Leasing & Rental Service131 emphasizes the 
necessity for consumer protection in the growing market of leasing and 
rentals.132 In that case the court noted that the situations of the lessee 
and the purchaser of automobiles were parallel and found that public 
policy demanded the protection of both from defective products.133 
Fhe Cintrone holding acknowledges that sales warranties should be ex
tended to leases due to (1) consumer-lessee reliance, (2) the lessor’s 
superior position of control, and (3) his superior ability to better dis
tribute the loss if injury results from a defective product.134 But a New 
Jersey lower court subsequently refused to apply the Cintrone holding 
to apartment house leases.135

The Javins court, however, conceded that the landlord-tenant lease 
is a contract for the purchase of “a well-known package of goods and 
services,” 136 including shelter and protection.137 Due to the perennial 
housing shortage, the predicament of the tenant is more frequently com
pared to that of the consumer, and certain courts finally are recognizing 
that landlord-tenant law must include those relevant principles that 
govern consumer protection cases.138 The inferior bargaining position 
of the tenant and the adhesive nature of the urban lease139 contribute 
substantially to the complete reliance of the tenant upon the experience 
and trustworthiness of the landlord, reliance comparable to that of a 
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purchaser of an automobile upon the honesty and skill of the manufac
turer and dealer.140 In fact, because the landlord has a “much greater 
opportunity, capacity and incentive to inspect’*141 than the tenant, it can 
be postulated that the reliance of a lessee is greater than that of the 
average purchaser. Combining the tenant’s reliance on the landlord with 
the landlord’s control of the premises and his capacity to absorb the loss 
if injury occurs, it becomes apparent that the implied warranties of 
merchantibility and fitness in sales of goods,142 also are applicable to the 
modern lease of an apartment.143

Javins v. First Nat’l Realty Corp., 138 U.S. App. D.C. 369, 377, 428 F.2d 1071, 
1079, cert, denied, 400 U.S. 925 (1970). One court has stated that “[t]he thrust of law 
in this State is in the direction of consumer protection.” Academy Spires, Inc. v. 
Brown, 111 N.J. Super. 477, 484, 268 A.2d 556, 560 (Dist. Ct. 1970). The court analogized 
the tenant to the consumer in Henningsen v. Bloomfield Motors, Inc., 32 N.J. 358, 161 
A.2d 69 (1960).

Hi Javins v. First Nat’l Realty Corp., 138 U.S. App. D.C. 369, 377, 428 F.2d 1071, 
1079, cert, denied, 400 U.S. 925 (1970).

142 See Uniform Commercial Code §§ 2-314, -315.
143 See Javins v. First Nat’l Realty Corp., 138 U.S. App. D.C. 369, 428 F.2d 1071, cert, 

denied, 400 U.S. 925 (1970). See generally Farnsworth, Implied Warranties of Quality 
in Non-Sales Cases, 57 Colum. L. Rev. 653 (1957); Quinn & Phillips, supra note 13.

144 Uniform Commercial Code § 1-102(2) (c).
145 Id. § 1-102(2)(a), (b).
146 See Void, Construing the Uniform Commercial Code; Its Own Twin Keys, Uni

formity and Growth, 50 Cornell L.Q. 49, 60-68 (1964).
147 Although this section is limited in its scope and direct purpose to war

ranties made by the seller as part of the contract for sale, the warranty 
sections of this article are not designed in any way to disturb those lines of 
case law growth which have recognized that warranties need not be con
fined either to sales contracts or to the direct parties to such a contract. 
They may arise in other appropriate circumstances such as in the case of 
bailments for hire ....

Uniform Commercial Code § 2-313, Comment 2.
!48/i/. § 1-102, Comment 1.

It is also possible that the Uniform Commercial Code can be reason
ably construed to include the lease transaction within its warranty pro
tection. Section 1-102 of the Code, by its own terms, clearly acknowl
edges that uniformity144 and evolutionary growth145 are the guiding 
standards.146 Comment 2 to section 2-313147 incorporates a flexibility 
that does not limit warranties to pure contracts of sale. Additionally the 
Code comments allow for “unforeseen and new circumstances” 148 aris
ing as inevitable concomitants of social development.

If a landlord is to be held to impliedly warrant that his premises are 
fit for their intended use, the logical question arises as to what is con
sidered “fit for the purpose.” In the present situation of escalating 
threats to his safety, the tenant is viewed as making a temporary purchase 
of shelter and protection consisting not only of sound floors and ceilings, 
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but also of “secure windows and doors.” 149 Today, the occupant of a 
multidwelling unit realizes that he is entrusting his physical well-being 
to his landlord, and it is this realization that compels him to request a 
habitat that is reasonably safe from the criminal acts of third persons. 
In fact, tenants in high crime areas often choose to live in specific apart
ment buildings because of the security measures they provide.150

1,9 See note 16 supra and accompanying text.
150 See Kline v. 1500 Massachusetts Ave. Apt. Corp., — F. 2d. —, — n. 1 (D. C. Cir. 

1970). See also Brief for Appellant at 4, id.
151 See, e.g., Washington Post, Jan. 5, 1971, § D, at 15, cols. 7-9; id. Jan. 6, 1971, § 

C, at 16, cols. 3, 7-9. The advertisements emphasize such factors as “guarded building;” 
“security' patrol;” and “secretarial service and security system provided for you.”

152 See Uniform Commercial Code § 2-313.
153 See note 151 supra.
154 Cintrone v. Hertz Truck Leasing & Rental Service, 45 N.J. 434, 448 n. 1, 212 

A.2d 769, 776 n.l (1965).

Recognizing the increasing tenant demands for secuirty, profit con
scious landlords have deemed it economically advantageous to place ad
vertisements in newsapers, publicizing the competence and efficacy of 
their security measures.151 The explicit representations of the manage
ment border upon express warranties that conceivably could fall within 
the purview of the Uniform Commercial Code.152 In some instances, 
the unwary tenants are solicited by such advertising cliches as “complete 
security building,” “security protection,” and “superior security sys
tem." 153 The Cintrone court noted that an aggressive advertising cam
paign conducted by the lessor can easily induce reliance by the lessee.154 
Based upon the judicial realization that a tenant is actually a consumer, 
who must rely upon expressed and implied representations by a land
lord that he is receiving a habitable “package of goods and services,” 
it does not seem to be unfair to require that a landlord warrant that his 
premises are indeed fit for the intended purpose, that the tenant can 
ive in comfort and security, with the assurance that he is reasonably 

safe from the criminal acts of third persons.

The Standard of Care

Having considered the various bases upon which a landlord’s duty of 
protection can be established, it is necessary to analyze the perplexing 
problems of defining the appropriate standard of care and applying it to 
the landlord. In general, the decision to impose the duty necessarily 
must include a consideration of forseeability and proximate cause, and 
these two factors are instrumental in a determination that the level of 
care has not been achieved and that the protective duty has been 
breached.
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FORESEEABILITY

In cases where a special relationship exists between the parties,155 
courts have given great weight to the crucial element of foreseeability 
before finally deciding that a person has failed in his obligation to pro
vide protection to another.156 It must be understood that foreseeability 
does not create the duty, rather it defines and limits the scope of a pre
existent duty that is based upon the relationship of the parties.157

155 See notes 45-51 supra and accompanying text.
156 See Lillie v. Thompson, 332 U.S. 459 (1947) (plaintiff’s allegations that employer 

was liable when aware of conditions creating likelihood of criminal assault held suffi
cient to go to jury if supported by evidence); Winn v. Holmes, 143 Cal. App. 2d 
501, 504, 299 P.2d 994, 995 (1956) (owner of restaurant held liable to a patron when 
he had reasonable cause to anticipate assault by other invitees and probability of in
jury resulting therefrom); Neering v. Illinois Cent. R.R., 383 Ill. 366, 379, 50 N.E.2d 
497, 503 (1943) (railroad company held liable for an attack on patron using its pas
senger station). Even though no previous attacks had occurred, the Neering court 
said that knowledge of conditions constituting a source of potential danger “imposed a 
duty of active vigilance” on defendant “and the adoption of such steps as are war
ranted in the light of the existing standards.” Id.

157 Duty arises out of a relation between the particular parties that in . . . 
right reason and essential justice enjoins the protection of one by the other 
against what the law by common consent deems an unreasonable risk of 
harm, such as is reasonably foreseeable .... Duty is largely grounded in 
the natural responsibilities of social living and human relations such as have 
the recognition of reasonable men ....

Mayer v. Housing Authority, 84 NJ. Super. 411, 420-21, 202 A.2d 439, 444 (App. Div. 
1964), citing Wytupeck v. Camden, 25 N.J. 450, 461-62, 136 A.2d 887, 893-94 (1957).

158 Kline v. 1500 Massachusetts Ave. Apt. Corp., — F.2d —, —, —,-----(D.C. Cir.
1970).

159 Id. at —. Such an interpretation was offered in Goldberg v. Housing Authority, 
38 N.J. 578, 583, 186 A.2d 291, 293 (1962).

160 Kline v. 1500 Massachusetts Ave. Apt. Corp., — F.2d —, — (D.C. Cir. 1970).

After concluding that the landlord owes a duty of reasonable protec
tion to his tenants, the court in Kline proceeded to discuss the concept 
of foreseeability both in the abstract, and as related to the factual situa
tion in that case.158 The court adopted a semantic approach in its ju
dicial interpretation of the term “foreseeability.” It reasoned that fore
seeability cannot be used interchangeably with “possibility,” for, in that 
context, everyone could foresee the perpetration of crimes by anyone, 
anywhere, and at any moment.159 The court summarily rejected such an 
extreme construction and inserted two equivalents for foreseeable— 
“probable” and “predictable.” 160

The factor of foreseeability is inextricably entwined with the concept 
of notice; if the landlord has notice—either actual or constructive—of the 
probability of crimes against his tenants and their property, he is under 
a duty to employ the necessary precautionary measures. Of course, the 
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liability of the landlord is not dependent upon his capacity to foresee 
the precise nature of the criminal act, or his actual notice of the par
ticular way in which the injury would result. The proper measuring 
stick is whether or not the landlord, as a man of ordinary prudence, 
knows or should know that his acts or omissions involve an unreasonable 
risk of harm to his tenants at the hands of criminal intruders.161 The 
court in Klive cited with approval a Supreme Court case which held 
that an employer would be liable to his employees if he were “aware of 
the conditions which created a likelihood" of criminal attack.162

isiSee Restatement (Second) of Torts 302A-B, at 449 (1965). But see Kendall
v. Gore Properties, 98 U.S. App. D.C. 378, 387, 236 F.2d 673, 682 (1956).

162See Kline v. 1500 Massachusetts Ave. Apt. Corp., — F.2d —, — (D.C. Cir. 1970), 
citing Lillie v. Thompson, 332 U.S. 459, 461 (1947).

163 A defendant landlord has been held liable for the injuries from a dog bite suf
fered by plaintiff while on the stairway of an apartment house. Siegal v. 1536-46 St. 
John’s Place Corp., 184 Misc. 1053, 57 N.Y.S.2d 473 (City Ct. 1945). The court noted 
rhat the landlord was under a duty to keep the common ways of the apartment in a 
reasonably safe condition and that this duty “extended to the exclusion of known 
vicious animals from frequenting thereabout.” Id. at 1054, 57 N.Y.S.2d at 474.

164 Mayer v. Housing Authority, 84 N.J. Super. 411, 202 A.2d 439 (App. Div. 1964) 
< landlord held liable when a child of tenant lost sight of an eye after being hit with 
thrown object).

165 Geigcl v. New York Housing Authority, 225 N.Y.S.2d 891 (Sup. Ct.), aff’d, 17 
\pp. Div.2d 846, 233 N.Y.S.2d 259 (1962) (defendant housing authority liable when 
plaintiff was injured when boy playing punchball at the project ran into her). The 
court pointed out that the defendant was under a duty to keep the area “in a reasonably 
safe condition for the protection of its tenants” and that it could not ignore “the 
foreseeable dangers.” Id. at 893.

1,36 Lillie v. Thompson, 332 U.S. 459 (1947) (complaint that employer was liable to 
employee-telegraph operator for injury inflicted by intruder stated a cause of action). 

1 he Court pointed out that it was irrelevant that the foreseeable danger was from 
criminal conduct since the defendant “nonetheless had a duty to make reasonable pro
vision against it.” Id. at 462. Wallace v. Der-Ohanian, 199 Cal. App. 2d 141, 18 Cal. 
Rptr. 892, 895 (1962) (court sustained recovery from camp operator by child who 
had been attacked by an intruder). The occurrence, ruled the court, “was one which 
tlu defendant should have foreseen and better guarded against.” Id. at —, 18 Cal. Rptr. 
it 895. Bass v. City of New York, 61 Misc. 2d 465, 467-69, 305 N.Y.S.2d 801, 804-06 
Sup. Ct. 1969) (city housing authority as landlord of privately sponsored housing 

project held liable for the death of a nine-vear-old girl; the complex had history of 
crime and landlord breached duty to provide protection in adequate measure to secure 
tenants from molestation). As to foreseeability of criminal attack, the court said: 
“ TJhere was no question here whether there would be a robbery or rape or an 

Courts previously have held landlords liable when their tenants have 
incurred injury from such “foreseeable" dangers as vicious dogs,163 
thrown objects,164 and boys playing punchball.165 In today’s urban set
ting dogbites, unidentified missiles, and running boys seemingly present 
a less foreseeable risk of harm than the omnipresent threat of criminal 
attack.166 The frequency of tenant complaints and reports of criminal 
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assaults on the premises must be considered in determining foreseeability 
or in fixing the level of care which the landlord must achieve. A land
lord also is seen as the proverbial “reasonable man” possessing average 
awareness of the social atmosphere on and around his property. If he 
has “reason to know” 167 that his tenants are susceptible to the criminal 
acts of third persons, he must exercise reasonable care to reduce the risk 
of harm.

assault, or any other crime against person or property on an almost daily basis. The 
only question was who would be the next target.” Id. at 469, 305 N.Y5.2d at 806.

167 Cf. Meade v. Montrose, 173 Mo. App. 722, 723-28, 160 S.W. 11, 12-13 (K.C. Ct. 
App. 1913). See generally Prosser § 63, at 413-14.

168 Kline v. 1500 Massachusetts Ave. Apt. Corp., — F.2d —, — (D.C. Cir. 1970); see 
Ramsay v. Morrissette, 252 A.2d 509, 513 (D.C. Mun. App. 1969).

Duty must of necessity adjust to the changing social relations and exigencies 
and man’s relations to his fellows; and accordingly the standard of conduct 
is care commensurate with the reasonably foreseeable danger, such as 
would be reasonable in the light of the recognizable risk, for negligence is 
essentially “a matter of risk . . . that is to say of recognizable danger of 
injury” ....

Mayer v. Housing Authority, 84 N J. Super. 411, 421, 202 A.2d 439, 444 (App. Div. 
1964), citing Wytupeck v. Camden, 25 N.J. 450, 462, 136 A.2d 887, 894 (1957).

169 See notes 183-214 infra and accompanying text.
170 See Goldberg v. Housing Authority, 38 N.J. 578, 589-91, 186 A.2d 291, 297 (1962).
171 For a general discussion of the “reasonable man” standard, sec Prosser § 32, at 

153.

REASONABLE CARE UNDER THE CIRCUMSTANCES

In deciding if the landlord has fulfilled his duty of protection to his 
tenants, the appropriate standard is “reasonable care in all the circum
stances.” 168 Under such a general standard each individual case will re
quire separate analysis of the peculiar circumstances to determine 
whether the landlord has exercised reasonable care. To attempt a cata
log of all relevant factors in every landlord-tenant relationship would 
be a vain endeavor. As pointed out in subsequent sections,169 factors 
such as crime rates on the landlord’s premises, in the area, and in the 
city could weigh heavily in fixing the level of care. Tenant’s complaints, 
the number of tenancies, the amount of rent paid, the nature and quality 
of the accommodations, and expressed and implied warranties as to the 
safety of the premises also must be considered.

The complexity of these divergent considerations has caused one 
court to conclude that any standard of care would be inherently vague 
and unreasonable and would offer landlords little guidance in fulfilling 
their protective duty.170 By its historic nature, however, tort law neces
sarily is vague, as is clearly evidenced by the “reasonable man” stand
ard.171 The multifarious factual situations of the urban landlord-tenant 



1971] Landlord's Duty of Protection 1181

relationship are too numerous to be susceptible to a detailed standard 
of care. In fact, at least one court has specifically refused to define the 
precise steps a landlord must take to maintain the security of his prem
ises.172 Rather, a landlord must employ “reasonable precautions,” and 
the standard is no more obscure or unfair than the universal test of 
reasonableness which permeates the law.

112 See Ramsay v. Morrissette, 252 A.2d 509, 512-13 (D.C. Mun. App. 1969).
173 See Frieger, Intervening Crime and Liability for Negligence, 24 Minn. L. Rev. 

635 <1940). The act of a third party is usually a superseding cause which relieves the 
original actor of liability “unless the actor at the time of his negligent conduct realized 
or should have realized the likelihood that such a situation might be created, and that 
a third person might avail himself of the opportunity to commit such a tort or crime.” 
Ri statement (Second) of Torts § 448 (1965). See generally Eldredge, Culpable Inter
vention as Superseding Cause, 86 U. Pa. L. Rev. 121 (1937).

174 See Winn v. Holmes, 143 Cal. App. 2d 501, 299 P.2d 994 (Dist. Ct. 1956) (court 
rejected contention of owners of restaurant that plaintiff-patron’s injuries were due to 
the independent acts of the criminal assailant).

175 “If the likelihood that a third person may act in a particular manner is the hazard 
which makes the actor negligent, such an act whether innocent ... or criminal does 
not prevent the actor from being liable for harm caused thereby.” Restatement 
(Second) of Torts § 449 (1965). See Wallace v. Der-Ohanian, 199 Cal. App. 2d 141, 
146, 18 Cal. Rptr. 892, 896-97 (Dist Ct. 1962); Atlantic Coast Line R.R. v. Godard, 211 
Ga. 373, 376-77, 86 S.E.2d 311, 315 (1955); Hines v. Garrett, 131 Va. 125, 140, 108 S.E. 
690, 695 (1921). See also Prosser § 51, at 311-14.

170See Neering v. Illinois Cent. R.R., 383 Ill. 366, 381, 50 N.E.2d 497, 504 (1943).
177 Goldberg v. Housing Authority, 38 N.J. 578, 590-91, 186 A.2d 291, 297 (1962).

PROXIMATE CAUSE

W hether the defendant’s failure to secure his premises was a proximate 
cause of the plaintiff’s injury or whether the intervening criminal at
tack by the third person was an independent superseding cause ab
solving the defendant of liability are questions crucial to a determination 
of liability.173 Foreseeability is often an integral consideration in weigh
ing the factors of proximate and intervening cause.174 It is well settled 
that the intervening act of a third person does not insulate the original 
wrongdoer from responsibility if the intervening act was a reasonably 
anticipated result of the original wrongdoer’s negligence.175 * The inter
vention of concurrent forces will not sever the causal chain if the law
less conduct of a third person was, by reason of defendant’s actual or 
constructive knowledge of the circumstances, a result reasonably to be 
expected.170

In the area of landlord-tenant law, the courts previously have had 
exceptional difficulty with the causal connection between the land
lord’s failure to provide adequate security and the tenant’s injury at the 
hands of a criminal assailant.177 However, certain courts have found the 
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connection in circumstances more remote than the facts of the Kline 
case.178 In Bass v. City of New York,179 the court established the ap
propriate standard for determining proximate cause as being whether 
or not the landlord’s neglect in failing to provide for the reasonable 
safety of his tenants was a “substantial factor1’ in causing harm to his 
tenants.180 Certainly a landlord’s dereliction in allowing his premises 
to present an open invitation for the commission of criminal acts con
stitutes a substantial factor in producing the tenant’s injury.

178 See Mayer v. Housing Authority, 84 N.J. Super. 411, 202 A.2d 439 (App. Div. 
1964).

179 61 Misc. 2d 465, 305 N.Y.S.2d 801 (Sup. Ct. 1969).
iso Id. at 473, 305 N.Y.S.2d at 809.
181 A good example of possible heavy expenses to the landlord is rhe total damages 

which he may be forced to pay should he be held liable for breach of his duty. The 
measure of damages finally settled upon in the Kline case was $7000. Interview with 
Albert J. Ahern, Jr., counsel for Sarah Kline, in Washington, D.C., Dec. 5, 1970. This 
figure in itself is not a fair indication of the size of damages to which a landlord may 
be subjected, however. In a recent New York decision, where the tenant was severely 
beaten before she was killed, the jury awarded total damages of $135,000. Bass v. City 
of New York, 61 Misc. 2d 465, 466, 305 N.Y.S.2d 801, 803 (Sup. Ct. 1969).

As in other areas of tort law, it cannot be demonstrated with cer
tainty that if the landlord increases his security measures, criminal as
saults on tenants will be eliminated. However, the inability to predict 
favorable consequences from improved safety precautions should not 
militate against either the imposition of a duty of protection or a finding 
of the necessary causal connection between inadequate protection and 
the resulting harm to tenants. At the very least, implementation of rea
sonable security measures by landlords will contribute to a reduction 
of the threat of criminal attack and indicate a more realistic awareness, 
on the part of courts and landlords, of the scope of rights and duties 
contained in the modern, urban landlord-tenant relationship.

The Landlord’s Dilemma—An Economic Pandora’s Box

Landlords in the District of Columbia are placed in an extremely 
abstruse position by the Kline decision. Faced with an inherently vague 
duty, they must choose from a number of alternatives which, in many 
cases, will have weighty economic consequences both for themselves 
and their tenants.181 The remainder of this Note raises and discusses 
questions that ultimately must be answered in evaluating the effects of 
the newly imposed duty. First, the difficulties inherent in applying the 
standard set out in the Kline decision are considered, including such 
factors as the wide geographic differences in crime rates, the great va
riety in rhe number of units in a dwelling, and extreme differences in 
the amount of rent paid. Second, the kinds of security devices ncccs- 
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sitated by the imposition of the duty and the legal and economic 
ramifications necessarily arising from their use, including problems 
inherent in the possible use of private police guards, are discussed. Fi
nally, the severity of the economic impact for both the landlord and 
tenant is examined, including problems related to the acquisition of 
liability insurance.182

182 See 48 N.C.L. Rev. 713, 718 (1970). Judge Wilkey in the Kline case granted the 
fact that the duty of protection could have far-reaching ramifications, but seemed to 
have little difficulty in seeing the ultimate burden passed to the tenant. Kline v. 1500 
Massachusetts Ave. Apt. Corp., — F.2d —, — (D.C. Cir. 1970).

15,3 “Crime is the obsession of this city. . . . ‘[I]t can control where people live, where 
thev shop, how late they stay out, what friends they visit, what restaurants they fre
quent.'" Newsweek, Jan. 12. 1970, at 19, quoting Stanford Felder, City Editor, Wash
ington Daily News.

184 See FBI, Crime in the United States—Uniform Crime Reports 1969, at 88. The 
rates are determined by compilation of figures showing the number of “index” offenses 
—the seven crimes the FBI considers to be the most serious—murder and nonnegligent 
manslaughter, forcible rape, robbery, aggravated assault, burglary, larceny of $50 and 
over, and auto theft. Commentators have been led to question the complete validity of 
such indices. See Wolfgang. Uniform Crime Reports, A Critical Appraisal, 111 U. Pa. 
L. Rev. 708, 714 (1963); note 5 supra and accompanying text.

185 Crimes against property include robber}*, burglary, larceny, theft, and auto theft. 
In the District of Columbia in 1969, property crimes accounted for over 75 percent of 
the crimes on the reported crime index. 1969 D.C. Police Report 22.

In recent years, crimes against the person, i.e., homicide, rape, and assault, have 
steadily increased in the District of Columbia as they have throughout the nation. In 
reports for fiscal year 1969, there was a 30.2 percent increase in the District of Colum
bia over the previous year in the number of murders and nonnegligent manslaughters, 
and a 69 percent increase in forcible rapes. 1969 D.C. Police Report at IV.

187 The points that are to be made in the text and in the notes to follow are based 
upon statistics compiled by the District of Columbia Metropolitan Police Department. 
Effective August 1, 1970, the department was divided into districts rather than the 
smaller precincts formerly employed. To provide the most valid statistics, the Annual 
Report from 1969, in which offenses were still reported on the precinct basis will be 
used. To add to the validity, the statistics necessarily had to be converted to per 
capita figures by dividing the total number of a particular type offense in a precinct

J

APPLYING THE STANDARD

77?e Setting. Crime is a fact of life in the District of Colum
bia,1 perhaps more so than in any other major metropolitan area. On 
the Uniform Crime Index, the city possesses the highest crime rate per 
capita among urban areas of comparable size in the United States184— 
crimes against property185 and against the person186 abound. Residents 
and businesses, repeatedly victimized, seem mired in apathetic accept
ance. It is against this background that the responsibility of the land
lord to provide for the safety of his tenants must be considered.

Crime rates in the District of Columbia vary significantly for par
ticular crimes, depending upon geographic area.187 Statistics show that 
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in 1969, armed robbery and aggravated assault were most prevalent in 
the Northwest area of the city,188 while burglary rates reached high pro
portions in the Southeast section.189

These statistics lend themselves significantly to an understanding of 
the duty of protection. They illustrate the simple fact that although 
the crime rate for the entire District of Columbia is very high, not only 
do the types of crimes committed in a particular section of the citv 
differ, but the total number of crimes committed also varies widely.190

The duty of protection required by the holding in Kline is a very 
narrow one; the landlord must take steps which are “reasonable under 
the circumstances.” 191 In Kline, the court found the evidence of

by its total population. Population is based upon figures taken from the 1960 census.
Since its beginnings, the District of Columbia has been quartered, with four distinct 

geographic areas forming a hub around the United States capital. The statements to 
follow in the text are based upon statistics broken down by precincts which are geo
graphically distributed as follows:

N orthwest 
Precinct No.

First (Includes old fourth) 
Second
Third
Sixth
Tenth
Seventh
Eighth
Thirteenth

Northeast
Precinct No.

Ninth
Twelfth
Sixth (Small portion) 
Fourteenth (About half)

Southeast
Precinct No.

Fifth
Eleventh
Fourteenth (About half)

Southwest
Precinct No.

First (includes old Fourth) 
Third (fraction)

See 1969 D.C. Police Report.
188 Of the total 9338 robberies committed in the District of Columbia in fiscal 1969, 

the per capita rate in two precincts in Washington’s near Northwest area, the Second 
and Thirteenth, were nearly double that of the per capita rate for the District of 
Columbia as a whole. The rate for aggravated assaults in those same precincts nearly 
doubled the city-wide average. Id. at 16, 22.

189 The greatest number of burglaries committed in 1969 occurred in the Eleventh 
precinct, which encompasses a sizeable part of Southeast Washington. The burglary 
rate per capita in that precinct was almost twice that of the Sixth precinct in near 
Northwest. Id. at 15-16, 22. The Seventh precinct, one of the more affluent areas of 
the District bordering the Potomac River, reported onlv 464 actual burglaries in fiscal 
year 1969, 40 percent less than the total number reported in a precinct of comparative 
geographic size, the Fifth, in Southeast Washington. Id. at 15, 22.

19° /<£ at 22. Such a determination can be made by merely taking the total
number of crimes committed in each precinct and adding them according to the geo
graphic divisions of the city. See note 187 supra and accompanying text.

191 Kline v. 1500 Massachusetts Ave. Apt. Corp., — F.2d —, — (D.C. Cir. 1970).
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previous criminal activity within the building192 crucial to a determina
tion that the landlord had been placed on actual notice as to the prob
ability of further criminal attacks.193 Based on this factual situation, it 
could be argued that unless there is a great deal of crime within a par
ticular building, a landlord will not be put on notice and thus not be 
held liable.

192 id. at -.
193 For the period just prior to the time of the assault upon appellant Kline 

the record contains unrefuted evidence that the apartment building was 
undergoing a rising wave of crime. Under these conditions, we can only 
conclude that the landlord here “was aware of conditions which created 
a likelihood,” (actually, almost a certainty) that further criminal attacks 
would occur.

Id. at------ .
194 When considered on the basis of total number of crimes committed, the areas 

in near Northwest and Southeast Washington seem to have the highest overall rates 
and thus present the greatest difficulties for the landlord. 1969 D.C. Police Report 15, 
22.

195 See id.\ note 188 supra and accompanying text.
i^See Kline v. 1500 Massachusetts Ave. Apt. Corp., — F.2d —, — (D.C. Cir. 1970).
197 See notes 161-167 supra and accompanying text.
198 In contrast to the other sections of the District of Columbia, Southwest Washing

ton has a low crime rate. See 1969 D.C. Police Report 22; note 187 supra. In recent

Implicit in the Kline rationale, however, is the nucleus of a broader, 
more inclusive duty. If a landlord in a high crime area194 operates an 
apartment building in the immediate vicinity of other buildings in which 
criminal activity, including assaults on tenants, regularly occurs, it 
would be unrealistic to relieve the landlord of liability for assaults 
upon his tenants merely because no assaults had taken place within his 
building prior to that time. In an area where the crime rate is con
sistently high195 and where criminal activity thus is “predictable”,196 
the existence of the duty of care seems clear. Extending the duty to such 
a point in effect would place the landlord on constructive notice197 of 
the danger that crime in the immediate area of his apartment presents 
to his tenants. This “immediate area” may extend to buildings next 
door, buildings on the block, or throughout what is recognized as a 
very high-crime area. But the courts most likely would apply a rule 
of reason to each particular factual situation.

The Spread of Crime. The high degree of mobility of the
modern-day criminal presents special problems in attempting to define 
the duty of care to be ascribed to a particular landlord. Conceivably, 
an individual determined to commit an act such as forcible rape could 
attack his victim in an apartment in Southwest Washington, which is 
on the whole a comparatively low crime area,198 and escape undetected.
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Evidence of the spread of crime beyond the city itself199 indicates 
that because of criminal mobility, the duty of protection has poten- 
years, a very large percentage of the new multiunit dwellings being built in Washing
ton are built in this area. If the crime rate were to increase significantly in Southwest, 
the landlords would have to respond with some protective action, and could no longer 
rely on its status as a low-crime area.

199 In recent years, suburban areas bordering the District of Columbia have found 
their crime rates to be substantially increasing. They have also found that each year 
a larger percentage of the crimes prepetrated in their communities are the acts of 
individuals who are residents of the District of Columbia. The following information 
was compiled as to the major index crimes committed in the Washington metropolitan 
area in the first nine months of 1969 and shows a marked increase in total numbers 
over previous years. As compared to the 1968 statistics, the following figures were 
reported:

Total area—increase of 19.4%
Suburban (excludes District of Columbia)—increase of 8.6% 
Washington, D.C.—increase of 26.3% 
Arlington, Va.—increase of 2.5% 
Alexandria, Va.—decrease of 4.8% 
Fairfax County, Va.—increase of 3.5% 
Montgomery County7, Md.—increase of 19.9% 
Prince Georges County7, Md.—increase of 9.9%

Those Maryland counties yvhich share a border with the District of Columbia show 
the greatest crime-rate increase. Hearings on Crime in the Nation's Capital Before the 
Senate Conrm. on the District of Columbia, 91st Cong., 2d Scss. 1991 (1970).

From these statistics it can be concluded that while the greatest increase in crime 
has occurred in the District of Columbia, the problem is actually metropolitan in 
nature. One example of the mobility of the modern criminal and his threat to an 
entire urban area can be seen in the so-called “Beltway Bandits” yvho had as many as 
5000 burglaries attributed to them in Maryland and Virginia, and yvho “fenced” their 
loot in the District of Columbia. Id. at 2023. In recent Senate hearings, Lt. Col. C. V. 
Miller of the Montgomery County, Md. Police Department replied to a question from 
Sen. Joseph Tydings as to yvhether or not there was indeed a “spill-over” crime prob
lem and what effective steps could be taken to combat it: “Senator, if you really want 
to help us, you should build a 40 foot chain link fence along the District line and put 
barbed wire on top.” Id.

The place of residence of persons arrested for criminal offenses is not a statistic 
generally published. However, because of a growing consciousness of the “spill over” 
threat and the dangers it poses for suburban residents, and because of the very large 
increase in the number of burglaries committed in Prince Georges County in 1968 and 
early 1969, a special report was released on February 11, 1969.

The results added concrete facts to solidify previous suspicions. From May 20, 1968 
until February 6, 1969, 399 armed robberies were committed in Prince Georges County. 
Of these, 362 (90.7%) occurred in a narrow stretch of land just across the District of 
Columbia line in Maryland. Of 263 individuals charged with armed robbery in 1969, 
129, or forty-nine percent, were residents of the District of Columbia. Further sta
tistics point out that 20% of those arrested for rape committed in 1969 were District 
residents, and 19.6% of those arrested for burglary in Maryland lived in the District of 
Columbia. Id. at 1990-91.

These findings are further supported by studies conducted in Montgomery County, 
Md. Although the statistics regarding “spill over” are less dramatic than those of 
Prince Georges, they do tend to add to the validity of the “spill over” doctrine. Id. 
at 1990, 2034.
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daily serious ramificadons even for landlords in recognized “low crime” 
areas. The extension of some form of the duty of protection owed by 
these landlords seems logical given the circumstances. A landlord in 
an outlying suburb or low-crime area of the city may be deemed to 
have “actual” notice that the crime rate in the District of Columbia is 
very high and increasing dramatically.200 He also may be held to know 
that a sizeable proportion of this crime is committed in apartment build
ings possessing characteristics similar to those of his own building. Ar
guably, he has constructive notice of the fact that his property could 
“predictably” 201 be the target of future crime. This argument gains 
validity in view of the fact that as the size of the municipal police force 
increases,202 police protection in what are now “high crime” areas also 
will increase, and potential criminals will be driven into areas where 
crime rates are now comparatively low.203

200 The media provides the landlord with daily evidence of the crime situation in 
the Washington metropolitan area. See Washington Post, Mar. 5, 1971, § C, at 7, cols. 
1-2.

201 The Kline court found that it had to answer the question whether future crime 
was “probable and predictable” rather than merely just “possible.” Kline v. 1500 
Massachusetts Ave. Apt. Corp., — F.2d —, — (D.C. Cir. 1970).

202 The size of the District of Columbia Metropolitan Police Department has in
creased dramatically from an authorized strength in 1960 of 2608 men to 4,100 in 1969. 
1969 D.C. Police Report 4. Increase in general population and steady increases in 
crime insure that its size will continue to grow in the next decade. Id.

203 Support for this position can be found in the statement of Prince Georges Police 
Chief Vincent S. Free before a Senate committee: “As the District police force becomes 
larger and better, more is the tendency of the criminal to come to Prince Georges.” 
Hearings on Crime in the 'Nation's Capital Before the Senate Comm, on the District 
of Columbia, 91st Cong., 2d Sess. 2023 (1970).

204 Typical of such a building is that in the Kline case, which contained 585 units 
in a combined office building and apartment complex. The court, however, did not 
seem to put a great deal of emphasis on the size of the building. It limited the holding 
to “an urban multiple unit apartment dwelling.” Kline v. 1500 Massachusetts Ave. Apt. 
Corp., — F.2d —, — (D.C. Cir. 1970).

Size of the Building. In addition to the effect of the crime rate
and the changes that it may eventually force in the scope of the duty 
of protection, the variety in the sizes of leased residential dwellings, 
extending from the single-unit family dwelling to the modern, high-rise 
building containing three hundred units or more, must be considered.204 
It would seem illogical in a high-crime neighborhood to require the 
owner of a single unit dwelling and the owner of a huge multiunit 
apartment complex to provide the same safety devices to their tenants. 
Clearly, in the single unit dwelling, the sole tenant must assume a 
greater burden for his own protection because of his larger degree of 
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control over the premises.205 In large apartment buildings, where the 
“innkeeper-guest'’ rationale and the “package of goods and services” 
approach are more likely to be applied,206 landlords reasonably could 
be expected to provide more sophisticated safety devices.207

205 The court in Kime drew a strong analogy to the situation of a carrier who has
different liabilities to his passengers in situations where the carrier has more control, 
such as when the latter is aboard the carrier’s moving vehicle. Id. at------ n.21.

206 For a discussion of the standard owed by an innkeeper, see notes 78-90 supra and 
accompanying text.

207 Cf. Fortney v. Hotel Bancroft, Inc., 5 III. App. 2d 327. 331, 125 N.E.2d 544, 546 
(1955).

208 Kline v. 1500 Massachusetts Ave. Apt. Corp., — F.2d —,------ n. 21 (D.C. Cir.
1970).

209 “The specific measures to achieve this standard vary with the individual circum
stances. It [the standard of care] may be impossible to describe in detail for all 
situations of the landlord-tenant relationships, and evidence of custom amongst land
lords of the same class of building may play a significant role in determining if the 
standard has been met.” Id. at —.

210 The monthly rents paid by various apartment dwellers in the District of Colum
bia vary widely depending upon the size, locale, and type of apartment, and arc closely 
related to vacancy rates. The range varies from the low-rent, high vacancy projects 
in Southeast to the high-rent, low vacancy units in the Northwest and Southwest 
sections of the city.

In the Northwest section, rents generally range between $180-200 per month for 
one-bedroom units in buildings constructed after 1960, and a two-bedroom apartment 
usually rents for between $225 and $275. 1970 Housing Analysis 8. Generally, apart-

The “very large-very small” building dichotomy becomes more diffi
cult to draw when dealing with apartments of more or less symmetri
cal size composed of approximately 20 to 25 units. In Kline, the court 
recognized that “the obligations to which landlords of various types or 
classes of property are held may well increase as the individual ten
ant’s control over his own safety on the landlord’s premises decreases; 
conversely, as the tenant’s control over his own safety increases, the 
landlord’s obligations should decrease.” 208 In the face of this rationale, 
reasonable security devices in a 20-unit dwelling could well be less 
than would be required in a larger building where the tenant has less 
familiarity with other occupants and with the premises itself. In the 
latter case, the landlord must assume a larger share of his tenant’s pro
tection. As buildings tend to become more uniform in size, the factors 
discussed above should become insignificant and the form of protective 
action required should become standardized. The Kline decision strongly 
supports this view.209

Rent Disparities. A final problem in attempting to apply the
duty of protection arises out of wide differences in rents paid by ten
ants.210 The basic disparity would seem to allow for the application of 
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a “higher-the amount of rent, greater the duty-of-care” * 211 principle 
analogous to the innkeeper-guest relationship.212 If such a standard were 
adopted, those individuals in buildings charging high rents would be 
entitled to more protective action on the part of the management than 
other less affluent urban dwellers.

merits in Southwest Washington, many in very recently developed complexes, tend to 
be more expensive, with rents ranging between $190-250 for a single bedroom and 
S25O-3OO for two-bedroom apartments. Id.

In Southeast, prices are on the whole lower with a one-bedroom apartment commonly 
offered for between $150 and $225. Prices are also less expensive in a substantial num
ber of smaller, older apartment buildings. Id.

211 Recently, it was candidly pointed out that: “[I]n the Washington metropolitan 
area, an apartment is about as safe as it is expensive to rent.” See Street, Ho'w Safe are 
Apartments?, Washington Post, Jan. 23, 1971, § D, at 1, col. 5.

212 The higher duty of care in the innkeeper-guest relationship is based primarily 
on either the innkeeper’s supervision, care, or control of the premises or by reason of 
contract which some courts have implied from the entrustment by the guest of his 
personal safety and comfort to the innkeeper. See notes 78-90 supra and accompany
ing text.

213 See notes 187-189 supra and accompanying text.
214 Kline v. 1500 Massachusetts Ave. Apt. Corp., — F.2d —, — (D.C. Cir. 1970).
215 For example, a new security device introduced by telephone companies into 

major urban areas makes use of the tenant’s existing phone and allows him to receive 
calls from the building entrance so as to clearly distinguish the identity of his visitor 
before allowing his admittance. Then by dialing a single digit on the phone, he can 
open the lobby door to allow entrance to the visitor. See Street, supra note 211, at 1, 
col. 7.

For the most part, however, it is in the areas where the less affluent 
live that the total number of crimes committed is the highest.213 It is 
an inescapable conclusion, therefore, that where the rent is low and 
the crime rate high, the greatest amount of protection is needed. The 
dilemma thus cannot be solved by dictating a simple ratio between rents 
paid and protective services received.

A TRIP TO THE HARDWARE STORE

Types of Security Devices. In the District of Columbia, in
order to meet the duty of protecting their tenants, landlords must take 
those safety measures which are reasonable under the circumstances.214 
In their most effective form, these measures will include the purchase 
and installation of mechanical security devices ranging from the simple 
addition of safety bars to first floor windows to more sophisticated 
burglar alarms, intercoms, and resident identification cards. In large 
apartment buildings, the devices may be extremely complex.215

The complexity and cost of a particular safety device will matter 
little, however, if an individual, intent on crime, still may gain easy 
access to the building. It has been estimated that inadequate locks are 
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a key factor in more than 25 percent of all burglaries committed to
day.216 The areas of an apartment building presenting the easiest means 
of access to one with a criminal purpose are the front door, sliding 
patio doors, and windows.217 Management easily could correct this 
security defect. By installing relatively inexpensive “dead-bolt” type 
locks218 on both the front and patio doors219 and placing safety bars 
or plastic glass220 in the first floor windows, landlords could provide a 
nearly crime-proof habitation.221

216 Barnes, Confessions of a Washington Burglar, Washingtonian, Jan. 1971, at 46. 
In this very informative article, Robert Earl Barnes, a highly successful professional 
burglar, explains how, because of negligence in the use of proper protection, he was 
able to steal over two million dollars over a 13 month period in the Washington, D.C. 
metropolitan area. Id. at 44.

In the opinion of at least one expert, inferior hardware due to the building indus
try’s efforts to cut costs is a substantial factor in inadequate safety. Street, supra note 
211, at 2, col. 3. Because the locks for the most part are poorly designed, they can be 
easily sprung by a process known as “loiding,” wherein simply by shoving a credit 
card, nail file, or piece of celluloid between the door and the frame, the lock can be 
opened. See Barnes, supra, at 46-47.

217 Id. at 82.
218 This very effective lock employs a process whereby a bolt is connected to the 

locking mechanism on the door so that when the key is turned it drops down vertically 
into heavy metal rings located on the door frames. This lock, along with a key-chain 
type lock which also attaches to the door frame are the most effective against poten
tial criminal behavior. This lock can be purchased in most hardware stores for ap
proximately $12. Id.

219 The cross bar-locking device for patio doors attaches to a bar that is placed 
across the patio glass from one side of the frame to the other. The lock itself is of 
the key-chain variety which is very effective against breaking and “loiding” attempts. 
This device sells for about six dollars. Id. at 82.

220 Breaking or cutting small pieces of glass provides access to a building in about 
one out of every three burglaries. Such possibilities can be defended against through 
the use of laminated glass, in which plastic is pressed between two sheets of glass. 
Id. at 47.

221 The most effective security devices are employed in “high-rise or elevator build
ings.” Due to the basic form of construction, the openness of garden and walk-up 
type apartment buildings makes their security task a much more difficult one. Peep
holes in doors and sound locking devices such as those described above become much 
more important in apartments of this type. See Street, supra note 211, at 1, col. 8.

222 Barnes, supra note 216, at 48.

Burglar alarm systems can be effective deterrents to prospective 
criminals. If a landlord desires an adequate method of alerting his ten
ants and the police to the presence of undesirables in the building, he 
must install a system that protects all entrances to the premises and not 
just a single door or window.222 The constant flow of tenants during 
irregular hours, however, poses a problem; the system would have to be 
devised so that the alarm would not be set olf by a tenant entering 
the premises at an unforeseen time. Tenants would have to be educated 
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as to how the system works so that they would not trigger it acci
dentally.

J

Quite clearly, it is unreasonable to require the landlord of a one- 
unit dwelling to furnish more than the very simple protective devices 
discussed above and perhaps, in high-crime neighborhoods, to provide 
bars on the first floor windows. In large apartment buildings, however, 
the devices required might be more lavish and intricate, perhaps even 
including some type of constant surveillance.

Private Police Guards. In modern urban complexes, the man
agement may wish to fulfill its duty by furnishing some form of con
tinuous supervision over the premises. This special service may be 
performed by a full-time resident manager223 or a doorman.224 In its 
most effective form, it would be provided by a corps of special police.225 
The employment of such a security force, however, presents problems 
of organization, operation, and finance.

223 At present, there is no requirement in the District of Columbia for a full-time 
manager in any apartment. Recently, however, the City Council proposed a regulation 
which would require every building containing more than 20 rented units to have a 
full-time manager with express duties. See Proposed Regulation Requiring Resident 
Managers—Certain Management Duties and Licensing of Managers, reprinted in, Hous
ing Crisis in the District of Columbia, supra note 32, at 76.

If adopted, the District would not be the only area with such a requirement. New 
Jersey requires that if there are more than six families in a particular dwelling, “there 
shall be a janitor, housekeeper or other responsible person, who shall reside in such 
house, and who shall have charge of the same, if the board shall so require.” See N.J. 
Stat. Ann. § 55: 6-13 (1964).

Failure to replace a resident manager who has left or died may be considered by the 
courts in determining the landlord’s liability. Ramsay v. Morrissette, 252 A.2d 509, 512 
(D.C. Mun. App. 1969). Failure to provide a manager may in some circumstances 
exhibit lack of due care as to tenants. See 48 N.C.L. Rev. 713, 717 (1970).

224 It has been held that a landlord is under no duty in the absence of contract to 
provide a doorman at his apartment. DeKoven v. 780 West End Realty Co., 48 Misc 
2d 951, 954-55, 266 N.Y.S.2d 463, 466-67 (N.Y. City Ct. 1965).

225 See Bass v. City of New York, 61 Misc. 2d 465, 305 N.Y.S.2d 801 (Sup. Ct. 1969).
220 New Jersey, for example, denies the right of an individual citizen to have his 

own private police force. It does, however, allow the Chief of Police to “furnish” the 
owner of a piece of property with a number of special police, but the former retains 
control over them at all times. N.J. Stat. Ann. § 40:47-19 (1967).

Twenty-three states neither have specific regulations against, nor require licensing of, 
private quasi-law enforcement agencies. See Note, Regulation of Private Police, 40 S. 
Cal. L. Rev. 540, 541-42 (1967). California, however, specifically exempts from the 
licensing requirement persons working as investigators or guards, not through an 
agency, but rather for a single employer. Cal. Bus. & Prof. Code § 7522 (West 1964).

An initial concern is the creation of such a force. Some jurisdictions, 
in exercise of their police power, deny individuals the right to create a 
police force.226 Some limit private police to certain particularized func
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tions with a very narrow scope227 which do not include protection of 
privately owned apartment buildings. These limitations are not present 
in the District of Columbia, however, because of a very liberal statute228 
authorizing the District to grant to any individual, at his discretion, the 
power to appoint special policemen.229

227 New Jersey, for example, limits such appointments to railroads and other special 
utilities, corporations holding exhibitions, and universities or other schools of learning. 
Goldberg v. Housing Authority, 70 N.J. Super. 245, 173 A.2d 433 (App. Div.), rev'd, 38 
N.J. 578, 186 A.2d 291 (1962).

228 D.C. Code Ann. § 4-115 (1967).
229 The statute states that the commissioners may appoint special police “in connec

tion with the property of, or under the charge of, such corporation or individual; said 
special policemen to be paid wholly by the corporation or person on whose account 
the appointments are made. . . .” Id. It also points out that the powers of such police 
are limited by any general regulatory limitations the District of Columbia may pre
scribe. Id.

230 See D.C. Code Ann. § 22-3204 (1967). This statute requires that no person with
in the District of Columbia may carry a weapon without first obtaining a license from 
the proper authorities.

Restrictions similar to those set forth in the District of Columbia exist in Connecti
cut, Florida, Georgia, Hawaii, Indiana, Massachusetts, New York, North Dakota, Okla
homa, Rhode Island, South Carolina, Texas, and West Virginia. Concealed weapons 
may be carried without license in Arkansas, Minnesota, New Mexico, Tennessee, and 
Vermont. See Note, supra note 226, at 544 n. 27.

231 It must appear to the Chief of Police in granting the license that the applicant 
“has good reason to fear injury to his person or property” and that “he is a suitable 
person” to be granted a license. D.C. Code Ann. § 22-3206 (1967).

232 Failure to secure a license carries a maximum penalty of one year imprisonment 
or $1000 fine, or both. D.C. Code Ann. § 22-3215 (1967). If, however, the violation 
occurs after the individual has been convicted of a prior offense, either in the District 
of Columbia or elsewhere, the possible term of imprisonment is increased to 10 years. 
D.C. Code Ann. § 22-3204 (1967).

Beyond the statutory restraints on the creation of a special police 
force, there may be restrictive operational limitations. To constitute 
an effective deterrent against crime, especially in recognized high-crime 
areas, special police must be given the right to carry weapons. Many 
jurisdictions, however, place restrictions on who may carry a weapon, 
either openly or concealed.230 In the District of Columbia, the Chief 
of Police is authorized to grant to a person having a “bona fide place 
of business” within the District the right to carry a concealed weapon 
if he is placed consistently in a position where his life is threatened.231 
There are statutes, however, containing severe penalties for failure to 
secure a license to carry such a weapon.232

Although initial obstacles may be surmounted in jurisdictions where 
liberal statutes are in effect, the use of private police is not free from 
further, nonstatutory difficulties. The first consideration is a very 
basic one: how much will it cost? In determining cost, the landlord 
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must take into account not only the normal expenses inherent in an 
employer-employee relationship—compensation, social security, and 
workmen’s compensation—but also additional expenditures that would 
be required because of the nature of the task—high insurance pay
ments,233 234 * * incidental expenses such as advertising costs incurred in re
cruiting personnel, and costs for equipment such as uniforms, weapons, 
and, in very large complexes, communications equipment. Such expenses 
would be substantial, and depending upon the size of the apartment 
building or complex, the predominant rental rate, and the owner’s 
margin of profit, these costs could well prove the deciding factor in 
determining whether a security force could be established.2,34

233 The high risk factor inherent in the security position, and the additional fact that 
the insured party would be armed would contribute to an increase in the size of the 
premiums. In addition, several states require licensees to post a surety bond to insure 
proper performance of duties, and anyone injured acting under the authority of the 
licensee may sue on that bond. Cal. Bus. & Prof. Code §§ 7545-49 (West 1964) ($2,000); 
N.Y. Gen. Bus. Law § 74 (McKinney 1968) ($10,000).

234 An additional consideration for the landlord would be the background of those he 
hires as private patrolmen. In some jurisdictions, an employer cannot knowingly hire 
anyone as a patrol guard if he has been convicted of a felony or any crime involving 
moral turpitude. Cal. Bus. & Prof. Code § 7528(d) (West 1964); Pa. Stat. Ann. tit. 
22, § 24(b)(4) (1955). Prospective employees may also be required to master and 
demonstrate a knowledge of basic investigative and security techniques. See generally 
Note, supra note 226.

285 The special relationship is one of master and servant. See E. Latty & G. Framp
ton, Basic Business Associations 77-78 (1963); Prosser § 63, at 470.

23CE. Latty & G. Frampton, Basic Business Associations 77-78 (1963).
237 See Callum v. Hartford Acc. & Idem. Co., 186 Cal. App. 2d 885, 337 P.2d 259 

(Super. Ct. 1959); Mvles v. Mieneke, 82 Ohio App. 126, 78 N.E.2d 917 (1948).
238 Individuals undertaking police training usually spend a significant amount of 

time learning the proper use of firearms and the scope of their authority. Private 
guards, as private citizens, would nor, in many states, be required to meet any special 
training requirements. See Note, supra note 226, ar 544.

239 Illustrative here is the fact that if the landlord were to attempt to hire a man 

A further problem is the possible liability of the landlord for injury 
caused by his private police to third parties. Because of the special re
lationship2,35 that exists between the landlord, as principal, and his agent 
the security guard, the former is vicariously liable to third parties for 
torts committed within the scope of the guard’s employment.2,36 In 
view of the nature of a private guard's function, and especially because 
he is armed, the possibility of such injury is easily foreseeable.237 238 239 To 
protect himself from liability, the landlord may be forced either to hire 
men with previous experience in police-type work or to provide training 
to prepare his employees to properly, safely, and efficiently perform 
their protective function.2,38 In either case, substantial additional ex
pense to the landlord would result.2,39
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Another foreseeable problem is apparent from the factual situation 
in Kline, where the landlord had decreased the level of protection and 
the size of the managerial staff, from the originally high level when the 
tenant first signed her lease to a much lower level at the time she was 
assaulted.240 The court considered this significant in finding for the 
tenant.241 Such treatment poses the additional difficult questions for a 
landlord of whether he should provide a high level of protection ini
tially to emphasize the desirability of his apartments to prospective 
tenants or whether he should begin with minimum protection so that 
he will not be forced by economic factors to reduce the amount of 
protection.242

with minimal experience as a metropolitan policeman, he would have to provide him 
with a salary in the neighborhood of $8000 per year. See 1969 D.C. Police Report 1.

240 At trial, the appellant testified that when she had moved into the premises in 
1959, there was one employee at the main desk around the clock and during the day 
usually two. She further testified that there were originally three doormen. This was 
substantially reduced at the time of the assault. See Kline v. 1500 Massachusetts Ave. 
Apt. Corp., —F.2d —, — (D.C. Cir. 1970).

241/J. at —. See Williams v. Davis, No. 5465 (D.C. Ct. App., Mar. 22, 1971). The 
tenants refused to pay rent in an attempt to compel the landlord to supply adequate 
security precautions. In affirming the judgment for the landlord, the court interpreted 
the Kline holding to be limited to its factual context.

242 The Kline case provides a good example here. The court focused on the present 
condition of the building as compared to the situation seven years previous. Kline v. 
1500 Massachusetts Ave. Apt. Corp., — F.2d —, — (D.C. Cir. 1970). The increasing age 
and normal wear and tear on a building may have made it less attractive to potential 
tenants. With the cost of maintenance and other repairs increasing, the landlord may 
have been forced to cut back on the previous security measures, or raise rents. Appar
ently he chose the former alternative.

243 Judge Wilkey in Kline clearly recognized that the imposed duty would require 
heavy expense in some cases and that it would be passed on to the tenant, but he found 
this to be “no deterrent” to imposing the duty. Id. at —.

244 See Quinn & Phillips, supra note 13, at 258; 48 N.C.L. Rev. 713, 718 (1970).

No matter how he answers these questions, the landlord runs a risk. 
If he provides minimum security, he may be flirting with nonfulfillment 
of his duty. If he provides lavish security measures initially, but sub
sequently is compelled to reduce them, such action may convince a 
court to find him liable.

THE ECONOMIC IMPACT

One inescapable conclusion is clear from the above discussion: pro
tection costs money. Previously, both courts243 and commentators244 
have indicated that landlords faced with the need for additional funds 
to provide for increased protection will merely pass the costs on to 
their tenants. This deceptively simple solution conceals a number of 
potential difficulties.
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The following analysis considers the serious economic ramifications 
of the duty of protection upon both landlords and tenants, especially 
indigent tenants,245 * placing emphasis on the landlord’s right to a reason
able profit and the potential “crippling” effect of a possible “rent ceil
ing" regulation. Finally, it discusses the problems presented by attempts 
to write into a lease an exculpation clause exempting a landlord from 
the duty of protection.

245 As used throughout this article, the term “indigent” means one who, because of 
his relative economic position, is forced to accept low cost, often substandard, housing. 
See A. Casner & W. Leach, Cases and Text on Property 499 n.l (2d ed. 1969).

24fi Hahn & Tucker, supra note 110, at 29. The indigent tenant probably pays well 
in excess of 25 percent of his total gross income for rent. Id. A recent survey con
ducted by the FHA disclosed that over the last two years rent increases of as much 
as S30 per month were common. See 1970 Housing Analysis 8.

247 For a discussion of the critical vacancy rate situation, see note 18 supra and 
accompanying text.

248 Recent surveys would seem to indicate that most moderate income tenants in the 
District of Columbia could afford a small rent increase. In 1969, the median after-tax 
income of renter households of two or more was S8775. This figure represents an 
increase of 25 percent over the 1965 figure and 65 percent over the 1959 figure. 1970 
Housing Analysis 12.

249 Kline v. 1500 Massachusetts Ave. Apt. Corp., — F.2d —, — (D.C. Cir. 1970).
250 Frieden, supra note 19, at 188 (these figures were calculated from statistics compiled 

from 2 U.S. Census of Housing pt. 1, at table A-3 (I960)).

Effects on Landlords and Tenants. The ownership and manage
ment of rental buildings is a profit-oriented business. Protection is 
costly, and in the absence of a substantial increase in rent, it could se
verely diminish a landlord's margin of profit. At the present time, 
however, it apparently is assumed that additional costs can and will 
be passed on to the tenant. For example, rental rates in the District of 
Columbia recently have risen at a steady rate of approximately five per
cent annually240 while vacancy rates have decreased.247 In those areas 
where quality housing abounds and tenants for the most part are finan
cially secure,248 landlords realize that they can raise rents slightly to 
cover additional expenses without a significant loss of tenants. This 
factor is the basic rationale that guided the Kime court in imposing the 
duty.249

The fact that the Washington landlord is in a safe position at the 
present time, however, is no guarantee of his future economic security. 
There is a point at which the landlord will price himself out of the 
market, a point at which the moderate income tenant will refuse to pay 
rhe increase in rent and accept slightly less comfortable quarters which 
he more readily can afford. At the present time, of the families in the 
middle-third income range in the United States, more than 46 percent 
pay at least one-fifth of their total income for rent.250 This is a substan
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tial increase over the previous decade251 and illustrates that the point 
may be quickly approaching where individuals will choose to move 
rather than to meet escalating housing costs.

251 id.
252 The answer to this economic dilemma may lie in the establishment of rent con

trol procedures in the District of Columbia. Rent controls were originally established 
throughout the United States bv the federal government to maintain rents at a stable 
level during World War II. Most jurisdictions abolished rent controls in the post-war 
period, but both New York state and City, in the face of a severe housing shortage, 
retained them. For an interesting analysis of the effects of rent control in New York 
City, see Siekman, The Rent Control Trap, Fortune, Feb. 1960, at 123. See generally 
R. Powell, supra note 11, § 232, at 11-16; Willis, A Short History of Rent Control, 36 
Cornell L.Q. 54 (1950).

Although vacancy rates in the District of Columbia are reaching a dangerously low 
level, a careful economic analysis of what constitutes a reasonable profit for a land
lord should precede the adoption of any form of rent control. Such a study may show 
that the private investor could not, in the face of controlled rents, afford to remain in 
the real estate business in the District of Columbia and would withdraw for more 
profitable reinvestment.

253 In the preparation of this article, a simple nine question form was prepared with 
the hope of obtaining information from landlords as to the size of the buildings under 
their management, their maintenance and insurance expenses, and the extent of their 
knowledge of their legal obligations under the Kline decision.

The questionnaire was mailed to 100 District of Columbia landlords picked at ran
dom from the Washington Board of Realtors and the metropolitan telephone book, 
and of the 32 replies received, 16 spent between 40 and 60 percent of their monthly 
rental collections on maintenance of property, while an additional six spent over 60 per
cent of their total gross rents on such activity. These percentages would seem to com
pare favorably with data gathered by the New York State Housing Commission indi
cating total operational expenses for a modern urban landlord between 50 and 60 per
cent. G. Sternlieb, The Tenement Landlord 76 (1967), citing New York State Tem
porary Housing Comm’n, Prospects for Rehabilitation 89 (1960).

Rather than increasing rents, a landlord might choose to absorb the 
cost of security measures, thereby decreasing total profits, or such a 
choice might be required by rent control legislation.252 Two likely 
effects of such a choice are readily apparent: The landlord either might 
be incapable of realizing a profit from his static rents and ultimately 
would remove his property from the urban rental market, or he might 
be forced to reallocate monies previously budgeted for maintenance 
to cover the cost of security.253 Either result would exacerbate the 

J

present housing crisis, by diminishing the supply of rental housing or bv 
adding to the blight and deterioration of the existing housing stock.

It may be the tenant, however, and not the landlord who feels most 
heavily the economic impact of the imposition of the duty of protection. 
Whereas less than half of those in the middle-income group in the 
United States spend at least one-fifth of their incomes on rent, nearly 
90 percent of those in the lower-third income range spend a like 
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amount.254 For an indigent family with a total annual income of less 
than $4000,255 an increase in rent, however minimal, could prove an 
impossible burden.

254 Fricdcn, supra note 19, at 188.
255 Households with incomes of $4,000 or less constituted 38 percent of all house

holds in 1960. Id. at 176. A sizeable and increasing proportion of these are in the 
central cities in overcrowded and highly substandard conditions. See Moynihan, Pov
erty in Cities, in The Metropolitan Enigma 369 (J. Wilson ed. 1970).

256 See Kline v. 1500 Massachusetts Ave. Apt. Corp., — F.2d —, — (D.C. Cir. 1970).
257 See note 18 supra.
258 Due to this paucity of bargaining power, the traditional defense of caveat emptor 

would command little respect from the courts. See Javins v. First Nat’l Realty Corp., 
138 U.S. App. D.C. 369, 377 n. 42, 428 F.2d 1071, 1079 n. 42, cert, denied, 400 U.S. 925 
(1970).

259 For an excellent discussion of tenants’ overall understanding of the clauses in 
their leases, see Mueller. Residential Tenants and Their Leases: An Empirical Study, 
69 Mich. L. Rev. 247, 260 (1970). Such leases exhibit the characteristics of adhesion 
contracts. See Ehrcnzweig, Adhesion Contracts in the Conflict of Lazus, 53 Colum. L. 
Rev. 1072 (1953). See also Note, The Form SO Lease: Judicial Treatment of an Ad
hesion Contract, 111 U. Pa. L. Rev. 1197 (1963).

200 In the District of Columbia, a clause in a lease is invalid if it attempts to protect 
landlords “from the consequences of violations of their duties to the public under both 
the common law and the District of Columbia Building Code . . . .” Tenant’s Council 
of Tiber Island—Carrolsburg Square v. DeFranceaux, 305 F. Supp. 560, 563 (D.D.C. 
1969) (clause exculpating landlord from liability resulting from injuries incurred as 
result of use of swimming pool facilities held invalid). See also Papakalos v. Shaka, 

Ultimately, the allocation of the cost between landlords and tenants 
is a question of public policy. The inquiry will involve weighing the 
factors in the relationship between the parties, the ability of each party 
to bear the loss, and the public concern with the eventual outcome. The 
public interest would seem to demand that landlords bear the greater 
burden.256

The Exculpation Clause. The inclusion of an exculpation clause
in a lease, whereby the landlord is relieved from all responsibilities for 
the safety of his tenant, may seem on the surface to answer many of 
the previously discussed difficulties. A careful analysis, however, re
veals this to be an invalid assumption. Because of the major housing 
shortage in the District of Columbia,257 tenants, especially low-income 
tenants, in most cases must accept a lease on whatever terms the land
lord dictates and would have little success in keeping the disclaimer of 
liability out of the lease.258 The indigent tenant’s housing needs may 
be so pressing that the presence of such a clause would make little dif
ference to him. Others may accept without clearly understanding the 
effects of such a clause.259 It would seem, therefore, that an exculpa
tion clause would be held invalid in many jurisdictions as against public 
policy.260 Presumably, the courts would not place a duty upon the 
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landlord and then simply allow him to write it away by taking advan
tage of the tenants’ lack of choice.261

91 N.H. 265, 18 A.2d 377 (1941); Kuzmiak v. Brookchester, Inc., 33 N.J. Super. 575, 
11 A.2d 425 (1955). But see O’Callaghan v. Waller & Beckwith Realty Co., 15 III. 2d 
436, 155 N.E.2d 545 (1959) (broad exculpation clause upheld despite public policy and 
housing shortage arguments). The Illinois legislature immediately responded with a 
statute invalidating exculpatory clauses in leases. III. Ann. Stat. ch. 80, § 15(a) 
(Smith-Hurd 1966). See also Md. Ann. Code art. 53, § 40 (1964); Mass. Gen. Laws 
Ann. ch. 186, § 15 (1958).

261 Since some courts already have seen fit to treat the modern lease as a normal 
contract, the clause might easily be eliminated through the application of the con
tractual doctrine of “unconscionability.” Uniform Commercial Code § 2-302. Although 
it has previously been limited to the sale of goods, the doctrine of unconscionabilitv 
has been said to be a codification of the inherent common law power of every court. 
Williams v. Walker-Thomas Furniture Co., 121 U.S. App. D.C. 315, 318-19 & n.5, 350 
F.2d 445, 448-49 & n.5 (1965).

In composing section 2-302, the drafters refused to write the section with definitional 
certainty, thus giving a great deal of flexibility to the courts. See Leff, Unconscion
ability and The Code—The Emperor's New Clause, 115 U. Pa. L. Rev. 485, (1967); 
Note, The Doctrine of Unconscionability, 19 Maine L. Rev. 81 (1967); Comment, The 
Uniform Commercial Code's Solution for Unconscionable Contracts, 48 Ore. L. Rev. 
209 (1969); Comment, Bargaining Power and Unconscionability: A Suggested Approach 
to UCC Section 2-302, 114 U. Pa. L. Rev. 998 (1966).

262 The general distinction between indemnity and liability insurance is that if the 
policy is one of liability the coverage automatically attaches regardless of actual loss 
at that time, but if the policy is one of indemnity only, an action docs not lie against 
the insurer until actual loss in the discharge of liability is sustained by the insured. 
Waugh v. American Casualty Co., 190 Kan. 725, 730-31, 378 P.2d 170, 175-76 (1963).

263 A. Mowbray, C. Blanchard & R. Williams, Insurance 232 (1969) [hereinafter 
cited as Mowbray].

INSURANCE

Liability Insurance. Since a landlord cannot escape his duty of
protection by disclaiming it in the lease agreement, reason requires that 
re take the necessary steps to protect himself from personal economic 
liability. In similar situations businesses and private individuals have 
protected themselves through the purchase of insurance. The landlord’s 
best protection would appear to be a liability insurance contract.262 
Under such a contract, the landlord would be relieved not only of his 
financial burden but also of most, if not all, of the difficulties associ
ated with defending a liability claim.263

The landlord’s efforts to protect himself may prove fruitless, how
ever, if he fails to secure the proper form of coverage. The most effec
tive protection for modern urban landlords is general liability insurance. 
This type of coverage will protect him in situations such as those pre
sented in Kline since it is designed to provide whatever sums he may 
become legally bound to pay as damages because of bodily injury caused 
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by an “occurrence.” 264 In addition, general liability insurance provides 
coverage for all expenses which the insured may incur in any litigation 
necessary to defend against such a claim.265

264 See Mowbray 234. An “occurrence” is “an accident, including injurious exposure 
to conditions, which results, during the policy period, in bodily injury or property 
damage neither expected nor intended by the insured.” Id.

2r:> See P. Gordis, Property and Casualty Insurance 353 (1967) f hereinafter cited 
as Gordis].

260 Gordis 356; Mowbray 233.
2«7 Id. at 240.
268 See id. at 240-41.
™ Id. at 241.
270 Id. at 242. Owners’, landlords’, and tenants’ insurance bears a close resemblance 

to comprehensive general liability “except that the company promises to pay injury 
or damages arising out of the ownership, mcdntenance arid use of the premises and all 
operations necessary or incidental thereto." Id. (emphasis in original). Such coverage 
is also subject to exclusions not found in comprehensive general liability coverage. 
See id. See also G. Lucas & R. Wherry, Insurance 172-73 (1954).

271 See Gordis 366.
272 See id. at 359-60.

The various forms of liability insurance usually consist of (1) a basic 
unit, the “jacket,” which contains provisions common to all forms of 
liability insurance, and (2) additional sections called “coverage parts” 
which provide protection against specific risks.266 Business protection 
insurance of this nature may be either comprehensive or selective.267 
Comprehensive general liability insurance covers nearly all potential 
liability arising from broad business activity.268 Barring specific exclu
sions, such insurance protects the policyholder against obligations in
curred as a result of bodily injury or property damage269 and seems to 
offer the landlord his most complete protection.

A second, more selective form of liability insurance is owners’, land
lords’, and tenants’ liability insurance which is designed to protect 
against liability arising from “the ownership, maintenance, or use” of 
particular premises.270 This type of coverage may be granted even 
where the insured has assumed liability for injury under a written lease.271

The landlord must keep in mind the economic difficulties presented 
by limitation upon liability and the expenses posed by insurance pre
miums. A basic liability policy usually contains upper and lower limits. 
For example, if a landlord were to purchase a $10,000/$20,000 liability 
policy providing for bodily injury coverage, the first figure would con
stitute the insurer’s maximum liability due to injuries suffered by a single 
individual. The second figure is the maximum coverage no matter how 
many individuals may have been injured in the occurrence.272 Espe
cially in view of the possibly heavy damages in duty of protection 
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cases,273 landlords must provide for limits high enough to cover fully any 
potential liability. Through the use of “excess liability1’ coverage, land
lords may extend liability limits to a million dollars or more.274

2^3 See Bass v. City of New York, 61 Misc.2d 465, 305 N.Y.S.2d 801 (Sup. Ct. 1969) 
(defendant, a public housing authority, held liable for total damages of $135,000).

274 Excess liability insurance of the “umbrella” variety offers extended coverage over 
the insured’s normal policy and may allow policy limits as high as $25 million for a 
single occurrence. Mowbray 244.

275 See id. at 237.
276 See Gordis 369.
277 In the questionnaire described in detail in note 253 supra, of the total of 32 re

sponses, 30 landlords carry some form of liability insurance, with annual premiums 
ranging from $50 to over $5000. If the landlord chooses to carry owners’, landlords’, 
and tenants’ liability insurance, such factors as total area and frontage will also enter 
into the computation to determine the cost of coverage.

278 See Reed, The Question of Insurance, 25 Bus. Law. 165, 165-67 (1969). This 
practice of denying insurance coverage on the basis of undesirable location is termed 
“red-lining.” Id. at 167.

Insurance coverage payments usually take the form of premiums paid 
on a month-by-month or quarterly basis. Insurers arrive at the amounts 
to be paid by employing a basis which measures the extent of the ex
posure to risk.275 These calculations attempt to determine the circum
stances and activities of the insured. Under an owners’, landlords’, and 
tenants’ liability policy, this undoubtedly would take into account the 
condition of the area surrounding the insured’s premises, along with the 
occupancy rate of the premises.276 These considerations will be re
flected in the cost of premiums. In the District of Columbia, such pre
miums apparently vary widely.277 Some companies also may refuse to 
provide insurance for buildings in a particularly high-crime area at 
any price.278

Prerequisites of Coverage. If insurance is available, however,
several questions immediately arise concerning prerequisites set by in
surance companies. Included among these requirements is a company’s 
reserved right to inspect a particular premises before coverage is granted. 
Such inspection conceivably could result in insurance companies setting 
strict safety requirements, more stringent perhaps than those already set 
by the court in Kline. If so, the landlord would have few alternatives: 
He could accept insurance at an unreasonably high rate and risk passing 
the high costs on to his tenants or he could absorb some of the addi
tional expense himself, forcing his tenant also to accept a reasonable 
share of the total cost. Other alternatives may be to carry minimal pro
tection at lower rates wherever possible or, in some instances, to carry 
no insurance at all. A final alternative may be to “shop around11 to 
attempt to secure lower rates from competing companies.
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The inherent difficulties in this last alternative are indicated in the 
analogous situation faced by businessmen in high-crime areas in their 
attempts to secure fire and crime insurance. These difficulties stem from 
the general reluctance of the insurance industry, in view of recent riots 
and rising urban crime rates, to provide central-city businesses with even 
minimal insurance coverage.279 In a recently completed government 
study, it was found that in some “depressed areas” crime insurance is 
almost impossible to obtain, regardless of price.280 Such practices on the 
part of the insurance industry seriously threatened the many small busi
nesses essential to this nation’s central cities, and Congress, after de
tailed investigation, has undertaken positive legislative action.281 The 
result has been the establishment of programs designed to provide “fair 
access to insurance requirements” (FAIR plans).282 Each of these pro
grams includes a pool of insurance companies to make larger amounts of 
insurance available.283 In the District of Columbia alone, over 30,000 
FAIR policies have been issued during the slightly more than two years 
that the program has been in existence.284

279 See id. at 166. Reed points out that the insurance industry believes, with sub
stantial justification, that providing insurance for the ghetto is unprofitable. As the 
possibility of extraordinary losses becomes more obvious to management, they pur
posely curtail their premium volume in the ghetto area. The result is to make insur
ance essentially unavailable in the ghettos in the amounts necessary and at prices that 
businessmen can afford. Id.

2SO U.S. Dep’t of Housing and Urban Development, Report on the Availability of 
Crime Insurance and Surety Bonds in Urban Areas 43 (1970).

281 The action took the form of the Urban Property Protection and Reinsurance 
Act of 1968. 12 U.S.C. §§ 1749 bbb-7 to -21 (Supp. V, 1970). For a discussion of the 
make-up of the act and its effects, see Jordan, Urban Area Insurance Crisis and the 
Urban Property Protection Act of 1968, 5 Forum 17 (1969).

282 12 U.S.C. §§ 1749 bbb-3 to -6 (Supp. V, 1970).
283 [d. § 1749 bbb-4.
284 See The [Washington] Evening Star, Mar. 9, 1971, § A, at 1, col. 2.
285 It might be argued that the real difficulty in the District of Columbia is not 

availability, but rather cost. Where insurance coverage is available, the cost is very 
high. See The [Washington] Evening Star, Mar. 8, 1971, § A, at 6, col. 1.

The lack of available general liability insurance presently does not 
seem as severe as that for fire and crime insurance.285 If the courts con
tinue to proceed with their gradual erosion of the traditional landlord
tenant relationship, the lack of available liability insurance in high-crime 
areas could pose a serious problem. In the event that such difficulties 
should arise, Congress should extend the FAIR proposal to include 
landlords.

Conclusion

The imposition of the duty upon a landlord to provide for the safety 
of his tenants is an important additional step in the changing judicial 
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conception of the modern urban landlord’s obligations. The direct eco
nomic impact that the duty of protection holds for both landlord and 
tenant presents a serious challenge to the future of the housing industry. 
The manner in which the problems it creates are attacked will determine 
whether the troubled private housing industry is to survive as a viable 
enterprise.286

286 The duty of protection imposed upon private landlords in the Kline decision will 
present further difficulties if applied to public rental housing. The many problems in
herent in the housing market in general permeate the public housing arena. A good 
case in point is the District of Columbia. The National Capital Housing Authority 
(NCHA), which controls and directs the public housing program in the District of 
Columbia, reports that it has only 10,244 units under its control at the present time. 
Housing Crisis in the District of Columbia, supra note 32, at 25. There is a long 
waiting list for occupancy with over 3500 applications on file. Id. Present NCHA 
projections, however, call only for the construction of 1000 to 1500 additional public 
housing units each year for the next six years. Id. at 25-26.

According to the District of Columbia City Council, “(p)ublic housing ranks among 
the worst housing in the city in terms of maintenance.” Id. at 24. The crime rate in 
large publicly-financed housing projects has traditionally been higher than that re
ported in private dwellings in the same general area. See Goldberg v. Housing Author
ity, 38 N.J. 578, 186 A.2d 291 (1962); Bass v. City of New York, 61 Mise. 2d 465, 305 
N.Y.S.2d 801 (Sup. Ct. 1969).

The fact that low and moderate income residents in central cities cannot afford to 
pay high rent costs is one basic reason for the faulty care of many large complexes. 
During the 1960’s, several government programs were enacted to induce greater public 
housing construction. These attempts have proven singularly unsuccessful. In 1968, for 
example, only 113,000 public housing units were constructed, and the overall housing 
production rate averaged only 7.5 units per thousand people per year for the period 
1960-1968. Research & Policy Comm., Comm, for Economic Development, Reshaping 
Government in Metropolitan Areas 28 (1970).

Three major factors have contributed to the lack of housing for low and moderate 
income persons: inadequate mortgage money, poor housing technology, and restric
tive local zoning regulations. Id. This last factor has caused the construction of public 
housing in particular areas where blight generally, and the crime rate specifically, are 
greater. A good example is the Anacostia region in Southeast Washington, D.C. Sixtv- 
one percent of all land zoned for residential use is zoned for multifamily apartment 
houses, and 62 percent of all D.C. public housing occupants live there. Washington 
Post, Feb. 10, 1971, § A, at 12, cols. 1-2. Tt is important to note that the Anacostia 
region has a very high crime rate. See 1969 D.C. Police Report 22; notes 187-189 supra.

Thus, all the factors conductive to imposition of the duty of protection upon land
lords—a seller’s market, lack of bargaining power, poor maintenance and supervision, 
high crime rates, and foreseeability—are present in the public housing sphere. Sub
stantial weight must also be given to the higher standard of care required of a public 
agency. See Bass v. City of New York, 61 Mise. 2d 465, 305 N.Y.S.2d 801 (Sup. Ct. 
1969). Furthermore, if private investors abandon the housing industry for economic 
reasons, the burden imposed on public agencies to provide and maintain housing for 
low-income urban dwellers inevitably will increase.

In view of the fact that the social and moral obligation of the land
lord to provide for the reasonable safety of his tenants has been con
verted into a legal obligation by judicial fiat, it would appear that most 
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landlords will choose to improve security measures rather than risk 
possible reprimand. Increased precautions against forseeable criminal 
attacks not only will deter the commission of crime, but also will stimu
late social interaction and greatly enhance the livability of modern 
urban dwellings. This in turn can benefit the landlords by increasing 
the value of their property.

If landlords in metropolitan areas conscientiously fulfill their newly 
imposed duty and provide a reasonably secure dwelling, they will be 
making a substantial contribution to the achievement of the ultimate goal 
prescribed in the Housing Act of 1949—a “decent home and suitable 
living environment for every American family.” 287

287 42 U.S.C. § 1441 (1964)





PRIVATE RATINGS OF MOTION PICTURES 
AS A BASIS FOR STATE REGULATION

Since its inception, the motion picture industry has had to cope with 
the censor.1 Federal,2 state,3 and local4 governments have attempted to

1 See, e.g., Laurelle v. Bush, 17 Cal. xApp. 409, 119 P. 953 (1911); Block v. City of 
Chicago, 239 Ill. 251, 87 N.E. 1011 (1909); Higgins v. Lacroix, 119 Minn. 145, 137 N.W. 
417 (1912). Block was the first case dealing with an ordinance aimed specifically at the 
movie industry. The challenged ordinance provided for a licensing system whereby a 
distributor had to submit his film to the Chief of Police and receive a permit prior to 
exhibition, subject to criminal sanctions. In an action to enjoin enforcement of the 
ordinance, plaintiffs argued that it interfered with their first amendment rights. 239 Ill. 
at 264, 87 N.E. at 1012. The court upheld the ordinance, finding that motion pictures, 
like tobacco and alcohol, were potentially harmful and therefore were subject to regu
lation. Id.

- The United States is one of the few nations without a national censorship agency 
to review all films to be exhibited within the country. Many nations have very strin
gent censorship laws dealing with antigovernment as well as obscene expression. See 
Comm’n on Obscenity and Pornography, Report 339-52 (1970) [hereinafter cited as 
Obscenity Report].

However, various powers of the federal government do allow for the examination and 
regulation of films. The Bureau of Customs regulates the importation of obscene ma
terial under the Tariff Act of 1930, which authorizes the examination and seizure of 
all imported obscene materials. 19 U.S.C. § 1305 (1964). A recent district court decision 
held this statute unconstitutional because it prohibits the importation of obscene material 
for one’s personal use, basing its holding on Stanley v. Georgia, 394 U.S. 557 (1969). 
United States v. Thirty-Seven Photographs, 309 F. Supp. 36 (C.D. Cal.), prob, juris, 
noted, 400 U.S. 817 (1970).

The Federal Communications Commission is empowered to deal with obscenity over 
the airwaves. 47 U.S.C. 303, 503(B), 510 (1964). Criminal sanctions are provided for 
persons transmitting or broadcasting obscenity. 18 U.S.C. § 1464 (1964); see Note, 
Offensive Speech and the F.C.C., 79 Yale L.J. 1343 (1970).

The FBI also is empowered to deal with obscenity which is transported in interstate 
commerce. 18 U.S.C. §§ 1462, 1465 (1964). But see United States v. Orito, No. 70 CR-20 
(E.D. Wis., filed Oct. 28, 1970) (section 1462 held unconstitutional). In addition, the 
Attorney General has ruled that the Register of Copyrights has the authority to refuse 
to issue certificates of registration to obscene, but otherwise qualified material. 41 Op. 
Att’y Gen. 395, 398-401 (1958).

The most important control which the Government exercises, however, is that over 
the mail. For example, 18 U.S.C. § 1461 (1964) prohibits use of the mails for the dis
semination of obscene materials. But see United States v. Dellapia, 433 F.2d 1252 (2d 
Cir. 1970) (section 1461 held unconstitutional); United States v. Lethe, 312 F. Supp. 421 
(E.D. Cal. 1970). Another section prohibits knowingly including obscenity on post 
cards, envelopes, or other exterior wrappings. 18 U.S.C. § 1463 (1964). The powers of 
the Postmaster General to halt the use of postal services for obscene materials and to 
obtain court orders allowing the detention of mail have long been a source of official 
censorship. See Postal Reorganization Act, Pub. L. No. 91-375, 84 Stat. 719, 747-748 
(1970), recodifying 39 U.S.C. §§ 4006-07 (1964) as 39 U.S.C. §§ 3006-07. In Blount v. 
Rizzi, however, the Supreme Court struck down these sections which authorize the 
Postmaster General to return mail to the distributor of obscene material and to seek

[ 1205 ]
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regulate the production and exhibition of motion pictures in a high- 
minded effort to protect the public.* 3 4 5 Faced with such legislative re
straints upon its freedom of expression, the industry resorted to the 
courts. The courts, however, traditionally were loathe to curb the cen
sors, grounding their decisions on the rationale that motion pictures are 
business, not speech,6 or finding that they possess a special capacity for 
harm.7

temporary restraining orders against a purchaser’s incoming mail on the grounds of lack 
of procedural due process. 400 U.S. 410 (1971).

3 “Forty-eight of the fifty states have ‘general’ obscenity statutes—that is, laws gen
erally imposing criminal penalties on those who make distribution of obscene materials 
to any person, including consenting adults.” Obscenity Report 328.

4 Before 1965, 38 cities and towns had enacted ordinances establishing machinery for 
censoring motion pictures. The systems established varied, but fell into essentially three 
categories: 1) all films required to be submitted to the censoring board for approval; 
2) exhibitors required to notify the censoring body of coming attractions which the 
agency might view and edit; and 3) the censoring body authorized to view films during 
their regular showing and take appropriate action to achieve editing or termination of 
the engagement. See Brief of ACLU as Amicus Curiae at 2A, Freedman v. Maryland, 
380 U.S. 51 (1965).

5 The attitudes of typical censors recently were voiced during a Maryland House 
Committee on the Judiciary7 hearing on a bill to abolish the Maryland Board of Motion 
Picture Censors. One of the censors stated: “As to my qualifications, I come from a 
family of 18 children. My mother knew all about sex [and] when you’ve had a full- 
blooded Italian man, believe me, you know all about sex.” Washington Post, Feb. 25, 
1971, § B, at 1, col. 7; The [Washington] Evening Star, Feb. 25, 1971, § B, at 1, col. 4. 
Another censor told the committee that the board was powerless to act against violence, 
but not sex. Washington Post, supra, § B, at 4, col. 7. Furthermore, she indicated that 
approximately 20 percent of films reviewed were “altered or rejected.” Id. She went 
on to acknowledge frankly the role of politics in the selection of censors. Id.; The 
[Washington] Evening Star, supra.

6 See, e.g., Mutual Film Corp. v. Kansas, 236 U.S. 248 (1915); Mutual Film Corp. v. 
Industrial Comm’n of Ohio, 236 U.S. 230 (1915); Mutual Film Corp. v. City of Chicago, 
224 F. 101 (1915). The Court in Mutual Film Corp. v. Industrial Cormrin of Ohio 
recognized that motion pictures may be media of expression or thought, but concluded 
that an overriding consideration was the fact that “the exhibition of moving pictures 
is a business pure and simple, originated and conducted for profit, . . . not to be re
garded ... as part of the press of the country or as organs of public opinion.” 236 
U.S. at 244. This decision that motion pictures were “business pure and simple” re
mained the rule in this area of law, going unchallenged for 35 years. See Joseph Burstyn, 
Inc. v. Wilson, 343 U.S. 495 (1952). See generally R. Randall, Censorship of the 
Movies 23 (1970).

7 See, e.g., Times Film Corp. v. City of Chicago, 365 U.S. 43, 49 (1960); Joseph Bur
styn, Inc. v. Wilson, 343 U.S. 495, 502 (1952); Mutual Films Corp. v. Industrial Comm’n 
of Ohio, 236 U.S. 230, 242 (1915); United States v. I Am Curious (Yellow), 404 F.2d 
196, 203 (2d Cir. 1968) (Lumbard, C.J., dissenting). The popular concern was well 
expressed by Chief Judge Lumbard in his dissent in / Am Curious (Yellow): “Because of 
the nature of this medium, sexual scenes in a motion picture may transcend the bounds of 
constitutional protection long before a frank description of the same scenes in a book 
or magazine .... Undoubtedly, the jury was aware of the difference between movies 
and other media when it found this film to be obscene.” Id.
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The motion picture industry’s fight against censorship was not won 
when motion pictures finally were recognized as a form of speech and 
accorded first amendment protection;8 9 the first amendment was only a 
partial shield. The famous Roth*  decision ruled that obscenity was un
protected speech,10 and the courts proved more willing to find obscenity 
in this particular medium than in any other.11 Since the exhibition of 
obscenity could be prohibited and punished, the censor remained active.

8 "It is urged that motion pictures do not fall within the First Amendment’s aegis be
cause their production, distribution and exhibition is a large scale business conducted 
for profit. We cannot agree. . . . [W]e conclude that expression by means of motion 
pictures is included within the free speech and free press guaranty of the First and 
Fourteenth Amendments.” Joseph Burstyn, Inc. v. Wilson, 343 U.S. 495, 501-02 (1952).

9 Roth v. United States, 354 U.S. 476 (1957).
10 Id. at 485. The Court observed that the first amendment does not protect all speech 

and placed obscenity in a category of nonprotected speech which could be subjected to 
regulation without running afoul of the Constitution. ZiZ. at 486.

11 Largely this tendency was due to the special capacity for harm presented by motion 
pictures. See note 7 supra.

12 In Roth v. United States, the Court first came to grips with the problems of de
fining obscenity. Mr. Justice Brennan, speaking for the Court, declared that sex and 
obscenity were not synonymous, but rather that “obscene material is material which 
deals with sex in a manner appealing to prurient interest.” 354 U.S. 476, 487 (1957). 
Roth's progeny further defined the test of obscenity by adding two more factors. In 
Manual Enterprises, Inc. v. Day, the Court held that the prurient interest test alone was 
not sufficient to label certain expression obscene, that the material also must be “pat
ently offensive.” 370 U.S. 478, 486, 487 (1962). Furthermore, at least in the application 
of federal legislation, the determination of offensiveness had to be made in accord with 
a national, rather than a community, standard. Id. at 488. See also Jacobcllis v. Ohio, 
378 U.S. 184, 193-96 (1964) (national standard also applied to state proceedings).

The last standard incorporated into the Supreme Court’s definition of obscenity is that 
there be a complete lack of redeeming social value to the work in question. Memoirs v. 
Massachusetts, 383 U.S. 413, 419 (1966). See also Jacobellis v. Ohio, supra at 191. Thus, 
the basic definition of obscenity developed through this line of cases involved a three- 
prong test. For a court to find obscenity, it must find that: 1) the dominant theme 
of the work, taken as a whole, is an appeal to a prurient interest in sex; 2) the presenta
tion of sex significantly exceeds communitv standards of candor in the presentation of 
sex, i.e., the material is patently offensive; and 3) the work is utterly without redeeming 
social value. Memoirs v. Massachusetts, supra at 418. It must be noted, however, that 
this definition docs not reflect the opinion of all justices on the Court. See Redrup v. 
New York, 386 U.S. 767, 770-71 (1967). See generally Morreale, Obscenity: An An
alysis and Statutory Proposal, 1969 Wis. L. Rev. 421.

Although the Roth rationale appeared to protect all speech which did not fall within 
the obscenity definition, the Court has enlarged the range of materials which may be 
regulated in an effort to protect children and the public from pornography. The con
cept of “variable obscenity”—the classifying of expression as obscene for children al
though not obscene for adults—has been recognized as a valid means to further the 
legitimate state and federal interest in the morals of children. See Ginsberg v. New 
York. 390 U.S. 629, 639 (1968); cf. Interstate Circuit, Inc. v. City of Dallas, 390 U.S. 
676, 690 (1968). The Court has refused to apply the standard obscenity test with

Cases following Rotb have progressively narrowed the definition of 
obscenity and limited the ambit of permissible censorship.12 The Court’s 
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decision in Stanley v. Georgia13 may even herald the complete demise 
of traditional censorship.14 Whatever remains of the censor’s permis
sible function,15 his activities are circumscribed further by the stringent 

regard to the regulation of literature for children, merely looking to see whether 
there was a rational basis for the legislation. Ginsberg v. New York, supra at 641. 
However, this expanded power to protect children cannot be applied so as to sacrifice 
the rights of adults. Butler v. Michigan, 352 U.S. 380, 383 (1957). Nor may legislation 
designed to protect children be overbroad or overly vague without running afoul of the 
Constitution. Interstate Circuit, Inc. v. City of Dallas, supra at 684. See generally Com
ment, Protection of the Adult’s Right to Pornography, 11 Ariz. L. Rev. 792 (1969).

An adjunct of this concern for children is the governmental interest in shielding the 
general public from the pandering of obscene materials. See Ginzburg v. United States, 
383 U.S. 463, 474 (1966). The materials in Ginzburg were assumed not to be obscene. 
Id. at 465 & n.4. Nevertheless, the Court upheld the federal obscenity conviction be
cause Ginzburg had pandered them. Id. at 465-66. In dissent, Mr. Justice Douglas noted 
that portions of the Bible could be sold in such a way as to constitute pandering. Id. 
at 483. Nevertheless, there may be a tendency in close cases to weigh pandering activi
ties when determining the issue of obscenity. “The leer of the sensualist” has been “the 
kiss of death” in at least one case. Id. at 468.

13 394 U.S. 557 (1969).
14 The true significance of the Stanley decision is still undetermined, largely because 

the Court failed to enunciate clearly its grounds for decision. There is a great deal of 
interplay between first and fourteenth amendment considerations and fourth amendment 
“right to privacy” concepts following the Griswold line of reasoning. Compare Stanley 
v. Georgia, 394 U.S. 557, 564 (1969) with Griswold v. Connecticut, 381 U.S. 479, 482 
(1965).

Although the Court recognized valid governmental interests in dealing with the prob
lem of obscenity, it held that the mere categorization of a film as “obscene” is in
sufficient justification for a chaotic invasion of personal liberties which are guaranteed 
by the first and fourteenth amendments. 394 U.S. at 565. The decision clearly recog
nizes the right of the individual to read or view in his home what he pleases without 
fear of state intrusion. Id. However, the exact meaning and extent of Stanley remain 
undetermined in light of Mr. Justice Marshall’s statement that the decision was not 
meant to effect the Roth line of cases. Id. at 568. The decision has been called “the 
high water mark of the past flood, or . . . the precursor of a new one.” Karalexis v. 
Byrne, 306 F. Supp. 1363, 1366 (D. Mass. 1969), rev’d on other grounds, 401 U.S. 216 
(1971). One noted author feels that Stanley tolls the death knell of Roth. Engdahl, 
Requiem for Roth: Obscenity Doctrine is Changing, 68 Mich. L. Rev. 185 (1970). 
Other authors remain unsure. See Comment, Stanley v. Georgia: New Directions in 
Obscenity Regulation?, 48 Texas L. Rev. 646 (1970); Comment, Karalexis v. Byrne and 
the Regulation of Obscenity: “/ Am Curious (Stanley)”, 56 Va. L. Rev. 1205 (1970).

15 The Supreme Court has held that properly conducted prior licensing is a legitimate 
state function. Times Film Corp v. City of Chicago, 365 U.S. 43, 46 (1961). Neverthe
less, various other courts have taken a dim view of motion picture licensing boards. 
See, e.g., City of Atlanta v. Twentieth Century Fox, 219 Ga. 271, 133 S.E.2d 12 (1963) 
(prior licensing contravened Georgia constitutional provision guaranteeing right of free 
speech and press); City of Portland v. Welch, 229 Ore. 427, 367 P.2d 403 (1961) (mo
tion picture censorship violated Oregon constitution); William Goldman Theatres, Inc. 
v. Dana, 405 Pa. 83, 173 A.2d 59 (1961) (prior censorship of motion picture violated 
Pennsylvania constitution).

16 380 U.S. 51 (1965). The standards required: 1) that the burden of proof on the 
issue of obscenity rest with the state; 2) that the licensing board reach a decision to 
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set of procedural safeguards announced by the Court in Freedman v. 
Maryland.™

I'he future of traditional government censorship is uncertain at best* 17 
and must be weighed in light of a continuing public concern over the 
nature and content of modern motion pictures.18 In response to this 
concern, various state legislatures have cast about for an alternative to 
fill the widening gap created by constitutional restrictions upon tradi
tional governmental regulation. Many of these legislatures have seized 
upon existing motion picture industry self-regulation as a vehicle for 
implementing the desired control. The following discussion analyzes 
these attempts to employ private standards in statutory regulations and 
questions the constitutional validity of these, and future, attempts at 
regulation.19

issue the desired license or proceed to restrain the showing with sufficient dispatch to 
minimize the distributor’s damage; and 3) that prompt judicial review be available to 
challenge any adverse ruling. Id. at 58-59. See generally R. Randall, supra note 6, at 
77.

17 Some courts already have used the Stanley rationale to invalidate prior censorship 
and general obscenity statutes at the state and federal levels. See United States v. Lethe, 
312 F. Supp. 421 (E.D. Cal. 1970) (18 U.S.C. § 1461 held unconstitutional because no 
substantial governmental interest exists to prohibit mailings to requesting adults); United 
States v. Thirty-seven Photographs, 309 F. Supp. 36 (C.D. Cal.), prob, juris, noted, 400 
U. S. 817 (1970) (Tarriff Act unconstitutional); Karalexis v. Byrne, 306 F. Supp. 1363 
(D. Mass. 1969), rev'd on other grounds, 401 U.S. 216 (1971) (state statute prohibiting 
exhibition of obscene films to adults held unconstitutional). But see United States v. 
Gower, 316 F. Supp. 1390 (D.D.C. 1970) (Stanley does not extend to the selling of ob
scene material to consenting adults for their private use); ABC Books, Inc. v. Bensen, 
315 F. Supp. 695 (M.D. Tenn. 1970) (state obscenity statute held constitutional).

18 Thanks to Jack Valenti, [president of the MPA A], we have a condition in 
the motion picture industry today that literally constitutes a course of in
struction in decadence, perversion, and immorality. Honored companies as 
Twentieth Century Fox retain pornographers such as Russ Meyer, and pro
duce such obscenities as “Beyond the Valley of the Dolls.” It is a sad and 
dangerous day in America when an industry7 with as much influence as the 
motion picture industry turns its back on responsibility and moral code and 
permits a man such as Russ Meyer access to their most hallowed circles.

Obscenity Report 540-41 (separate statement of Comm’r Charles H. Keating, Jr.). This 
expression evidences an attitude which appears to be widespread.

19 The issue of whether a motion picture exhibitor may, consistent with the first and 
fourteenth amendments, refuse to admit minors to “X”- or “R”-rated films, even though 
the films have not been held to be obscene for minors, is beyond the scope of this dis
cussion. Conceivably, private exhibitions could continue to exclude minors with im
punity unless their actions are held to constitute some sort of state action, or unless 
the first amendment, as incorporated into the fourteenth amendment, is held to be di
rectly applicable to private individuals. See notes 69, 92 infra.

Nongovernmental Regulation

In addition to official governmental regulation of motion pictures, 
private local, state, and national organizations attempt to prevent, re
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strain, label, or otherwise regulate the exhibition of motion pictures.20 
Despite the number and zeal of these various private bodies, only two 
have had a major impact on the public: the Catholic Church and the 
motion picture industry itself.21 Both organizations take an approach 
quite different from traditional prior restraint, but their approaches, in 
recent years, have been quite similar to each other.22

20 Though the effective restriction of exhibition is usually at the hands of gov
ernmental authorities, the source of almost all censorial energy related to 
the exhibition of films in the United States is private .... Generally speak
ing private action or pressure, whether organized or unorganized, represents 
an early stage in a censorship controversy. At later stages where official 
action has been stimulated, private action may also be in evidence. And in 
some cases, private pressure or action continues where official pressure or 
action was apparently refused or where it had failed.

R. Randall, supra note 6, at 158-59.
21 This does not mean that all other private censors or raters play an unimportant role. 

For instance, the “Green Sheet,” published by the Film Board of National Organiza
tions, which includes the American Jewish Committee, American Library Association, 
Daughters of the American Revolution, Federation of Motion Picture Councils, Inc., 
General Federation of Women’s Clubs, National Council of Parents and Teachers, Na
tional Council of Women of the USA, National Federation of Music Clubs, Protestant 
Motion Picture Council, and the Schools Motion Picture Committee, offers a guide to 
the selection of current entertainment films by informing the moviegoer of their content. 
It includes descriptive information about American and foreign movies by use of its 
familiar ratings: “A” adults; “MY” mature young people; “Y” Young people; “GA” 
general audience; and “C” children. Film Board of National Organizations, The 
Green Sheet (May 1967). The “Green Sheet” was especially important during the 
period of time between the complete demise of the old Production Code and the estab
lishment of the present MPAA rating system. Variety, Aug. 17, 1966, at 62, col. I.

22 The Motion Picture Association of America went to great lengths to obtain church 
support for its rating procedure. Association President Jack Valenti long felt that uni
formity of censorship technique and standards was essential. Variety, Aug. 17, 1966, 
at 3, col. 2.

23 See R. Randall, supra note 6, at 186-98.
24 The full rating scheme includes All, morally unobjectionable for adults and ado

lescents; Alli, morally unobjectionable for adults; A1V, a separate classification morally 
unobjectionable for adults, with reservations which require caution and some analysis 
and explanation as a protection to the uninformed against wrong interpretations and 
false conclusions; B, morally objectionable in part for all; and C, condemned. National 
Catholic Office for Motion Pictures, Catholic Film Newsletter, Jan. 30, 1971, at 8.

The Catholic Church. Only recently has the Catholic Church’s
National Catholic Office for Motion Pictures (formerly the Legion of 
Decency) lost its position as the most powerful censor in the nation.23 
The Church, relying on the coercive power of the threat of sin, em
ploys a rating system ranging from “Al” (morally unobjectionable for 
general audiences) to “C” (condemned).24 Producers and exhibitors for 
years have acknowledged the threat to profits posed by the “C” rating 
and traditionally have striven to conform with Church standards to 
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avoid it.25 In rating films, however, the National Catholic Office for 
Motion Pictures does not weigh or apply the Supreme Court’s tests for 
obscenity.26

25 See R. Randall, supra note 6, at 194-98.
As a matter of fact, the Church seems to apply no uniform standards whatsoever. 

For instance, the Director of the National Office for Motion Pictures was asked why 
scenes of nudity in “The Pawnbroker” caused condemnation while the same amount of 
nudity was applauded in “The Bible.” He could give no satisfactory answer. Variety, 
June 1, 1966, at 1, col. 5.

27 The National Association of the Motion Picture Industry was the first attempt at 
industry self-regulation. The Association was comprised mainly of producers acting 
as censors in an unsuccessful attempt to avoid a New York licensing statute. See R.
Randall, supra note 6, at 16. For a comprehensive study of regulation in motion pic
ture^ sec Ayer, Bates & Herman, Self-Censorship in the Movie Industry; An Historical 
Perspective on Law and Social Change, 1970 Wis. L. Rev. 791.

29 See Tropic Film Corp. v. Paramount Pictures Corp., 319 F. Supp. 1247, 1249 
(SD.N.Y. 1970); Obscenity Report 33. Tropic Film involved an attempt to remove 
an X" rating by the Code and Rating Administration of the Motion Picture Association 
of America on the ground that the practice of rating films constituted an illegal restraint 
of trade. 319 F.Supp. at 1250. The court was unable to find any antitrust violations and 
refused to grant the injunction because the plaintiff had voluntarily agreed to accept 
the rating. Id. at 1 253.

29 R. Randall, supra note 6, at 16.
30 Id. at 200.
31 M. Conant, Antitrust in the Motion Picture Industry 41 (1960).

Industry Self-Regulation. The motion picture industry has long
exercised control over the nature and content of films produced and 
distributed by American studios.27 The various forms which this indus
try self-regulation has taken all have been concerned more or less with 
easing pressure from other private and governmental groups.28

In the 1920’s voluntary censorship first achieved success with the 
appointment of ex-Postmaster General Will H. Hays to head the newly 
formed Motion Picture Producers and Distributors of America 
(MPPDA).29 Hays and the MPPDA (later named the ^Motion Picture 
Association of America, or MPA A) were responsible for the formula
tion of the famous Motion Picture Production Code. The Code was 
administered by the Production Code Administration (PCA) and en
forcement could include the fining of any MPPDA member for dis-O J

tributing or exhibiting a film which did not carry the Production Code 
Seal of Approval.30

Phe PCA also was able to control nonmember producers and theater 
owners since MPPDA members controlled most of the first-run the
aters and no second-run house would exhibit a film which did not prove 
successful in its first showing.31 However, during and after World War 
II, the power of the MPPDA to implement voluntary self-regulation 
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was crippled severely by a series of antitrust decisions.32 United States 
v. Pdr amount Pictures broke the PCA stranglehold on theater owners 
by requiring the major producers to divest themselves of their interests 
in exhibiting theaters.33 With this decision, first-run theaters under in
dependent ownership now were free to show any film available.34

32 United States v. Paramount Pictures, 334 U.S. 131 (1948); Schine Theaters v. United 
States, 334 U.S. 110 (1948); United States v. Griffith, 334 U.S. 100 (1948); United Stares 
v. Crescent Amusement Co., 323 U.S. 173 (1944).

33 334 U.S. 131, 171-72 (1948). A similar antitrust attack was leveled against the 
present MPAA-CARA (Code and Rating Administration) which includes not only ma
jor producers but also the National Association of Theater Owners. However, the court 
found that the system was completely voluntary and that no conspiracy in restraint of 
trade was involved. See Tropic Film Corp. v. Paramount Pictures Corp., 319 F.Supp. 
1247, 1253 (S.D.N.Y. 1970).

34 M. Conant, supra note 31, at 113-14.
35 See notes 12 & 13 supra and accompanying text.
36 The new Code contained only 10 paragraphs and was designed “to keep closer 

harmony with the mores, the culture, the moral sense and the expectations of . . . 
society.” Motion Picture Ass’n of America, Motion Picture Production Code (1966) 
(copy on file at Geo. L.J.).

37 “The PCA’s new authority to designate certain films as ‘suggested for mature audi
ences’ marks a departure from MPAA’s previous adamant opposition to labeling of 
any kind.” R. Randall, supra note 6, at 203.

38 See Obscenity Report 33.

In addition, during the early post-war period, foreign films began 
making major inroads into the American market. Competition from 
abroad was especially stiff because foreign directors and producers did 
not have to comply with the strictures of the Production Code. Major 
American producers were losing business because they could not pro
duce the expressive movies that awakening audiences desired. Supreme 
Court rulings on obscenity35 encouraged the foreign film influx because 
theater owners could show with confidence the more explicit films.

The success of imported motion pictures spurred domestic producers 
to treat more daring subjects with increasing candor. This, in turn, 
strained the limits of the Production Code, and PCA standards changed 
gradually to accommodate this situation. The process took the form of 
modifications in the application of the existing Production Code until 
1966, when the Code itself was revamped.36 Perhaps the most important 
change incorporated in the 1966 Code was the labeling of some movies 
“suggested for mature audiences only.” 37 38

The new Production Code still could not accommodate the growing 
desire throughout the industry for greater freedom of expression. The 
motion picture industry thus found itself facing a trilemma. First, if it 
abandoned the idea of self-regulation entirely, the public reaction prob
ably would have included cries for increased private censorship;33 the 
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Catholic Church and perhaps other groups might have felt themselves 
pressed into a more active role in this area. Second, there was general 
dissatisfaction with the Production Code as it had been modified; it 
failed to provide the full measure of freedom desired by some and the 
“mature audience” legend was widely misunderstood by the general 
public.39 Third, any attempt to return to the more restrictive approach 
of the past would have resulted in financial ruin for some MPAA mem
bers; the Supreme Court obscenity decisions40 were making more and 
more explicit films available to the public, and the American motion 
picture industry did not want to be left out of the competition.

39 Because of its utter ambiguity, this was perhaps the most misunderstood of the 
ratings. Interview with Kenneth Clark, Executive Vice President MPAA, in Washing
ton, D. C., Feb. 2, 1971.

40 See notes 12 & 13 supra and accompanying text.
41 “Desirous of continuing to exhibit films dealing frankly with sexual matters and at 

the same time wishing to avoid what they felt might constitute an onslaught of legisla
tive action, MPAA . . . announced the establishment of the Program.” Tropic Film 
Corp. v. Paramount Pictures Corp., 319 F. Supp. 1247, 1249 (S.D.N.Y. 1970).

42 The Seal of Approval is still awarded to those MPAA members who submit their 
films for rating and obtain a “G,” “GP,” or “R” rating. Motion Picture Ass’n of 
America, The Motion Picture Code and Rating Program (including Reel insert) 8 
(1970) [hereinafter cited as Rating Program].

43 The ratings arc as follows: G—All Ages Admitted, General Audience; GP—All 
Xges Admitted, Parental Guidance Suggested; R—Restricted, Under 17 requires accom
panying parent or adult guardian; X—No one Under 17 Admitted. Id.

44 Id. at 14, 15.
45 Some successful appeals have been taken, however. They include “Medium Cool” 

(“X” changed to “R”) and “Ryan’s Daughter” (“R” changed to “GP”). Of the 20

In addition to dissatisfaction within the industry, there were rumblings 
that governmental censorship should see a renascence.41 In November 
1968, the MPAA, the National Association of Theater Owners, and 
the International Film Importers and Distributors Association moved 
to improve this situation bv introducing the latest attempt at industry 
self-regulation of motion pictures. The MPAA Code and Rating Ad
ministration (CARA) replaced the PCA, and the Seal of Approval 
was relegated to secondary importance.42 The now well-known ratings 
were introduced as the keystone of the new system.43

The MPAA. Motion pictures are submitted to CARA at two
points in the production process. First, a script is submitted and CARA 
advises the producer of any changes necessary to attain or avoid any 
given rating. Once the film has been completed, CARA screens it in 
its entirety and assigns the film a rating. The system includes the pos
sibility of review before the Code and Rating Appeals Board,44 but 
such appeals rarely are taken.45 Occasionally an MPAA member will 
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choose to disregard the procedure entirely and give its motion picture 
a self-applied “X” rating.* 46

appeals taken prior to December 15, 1970, six were successful in having the original rating 
reduced. Interview with Kenneth Clark, supra note 39.

46 Obscenity Report 9.
47 See Tropic Film Corp. v. Paramount Pictures Corp., 319 F. Supp. 1247, 1250 

(S.D.N.Y. 1970); MPAA v. Specter, 315 F. Supp. 824, 825 (E.D. Pa. 1970).
48“[T]he Code and Rating Administration of the Association has itself no defined 

standards or criteria against which to measure its ratings. Twelve persons, four in New 
York and eight on the Pacific coast, do the rating, a voluntary Association under
taking. Films viewed are simply graded according to the individual reactions of the 
viewing members.” MPAA v. Specter, 315 F. Supp, 824, 825 (E.D. Pa. 1970).

The industry itself does announce a number of guiding principles as “Standards for 
Production,” including such statements as “[ejvil, sin, crime and wrong-doing shall not 
be justified,” but these “standards” hardly can be considered adequate guides for any type 
of classification. See Interstate Circuit, Inc. v. City of Dallas, 390 U.S. 676, 685 (1968); 
Rating Program 5.

49 Tropic Films Corp. v. Paramount Pictures Corp., 319 F. Supp. 1247, 1250 (S.D.N.Y. 
1970). See generally Note, Private Censorship of Movies, 22 Stan. L. Rev. 618, 622-25 
(1970).

so “X”-rated films are still denied the CARA Seal of Approval. Rating Program 8. 
However, the industry does recognize “X”-rated films as legitimate products. For ex
ample, although “Midnight Cowboy” was resubmitted for rating and subsequently was 
re-rated “R,” it was rated “X” when it won the Academy Award for Best Picture of the 
Year in 1970. Variety, Apr. 15, 1970, at 6, col. 1.

51 A survey conducted by the Opinion Research Corporation found that 87 percent 
of the moviegoing public knew the MPAA-CARA rating system and that 64 percent 
of moviegoing adults felt that the system was either “very useful” or “fairly useful” 
in determining those movies which children should attend. Only 13 percent had not used 
the ratings in making such decisions or had no opinion on the system’s usefulness. Ad
dress by Jack Valenti, President Motion Picture Association of America, National 
Association of Theatre Owners Annual Convention, Nov. 3, 1970 (handout, “Highlights 
of Opinion Research Corporation 1970 Survey on Code and Rating System,” 1-2).

52 See notes 12-17 supra and accompanying text.

As a system of industry self-regulation, CARA is perhaps unique. 
Membership in the MPAA and the submission of films for rating are 
entirely voluntary.47 There are no formal guidelines for determining the 
rating to be assigned any motion picture,48 and there are no sanctions 
imposed for refusal to follow the system.49 * CARA further represents a 
departure from the Production Code in that the “X” classification gives 
industry recognition to movies which formerly would have been denied 
the Seal of Approval.00

General public acceptance of the system51 perhaps may be understood 
as a product of the interaction of three factors. First, Supreme Court 
rulings in the area of obscenity greatly limited the field of permissive 
direct state control.52 Second, experience under the Production Code 
indicated that industry self-regulation was the best alternative since 
private organizations are free to exercise more control than any gov
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ernmental entity.53 Moreover, it was felt that the “X” rating and its 
restrictive effect upon the audience which might see any “X”-rated film 
might be a strong influence against the trend toward candor. Finally, 
even if the system did not work to tone down new releases, the ratings 
could be expected to better inform and forewarn prospective audiences 
about the nature of the show they were going to see.54

53 At least until 1948, and in reality until long afterwards, the old Production Code 
proved to be an effective censorship mechanism. Besides antitrust problems, which the 
courts have not found in the present Code and Rating Program, no other hurdles stand 
in the way of a movie trade organization’s regulating the industry as it sees fit. See 
M. Conant, supra note 31, at 113.

54 Jack Valenti felt that an informative system was the best of all forms of regula
tion. His goal in creating the code, therefore, was at least to inform the public of what 
the motion picture industry considered to be a film’s nature or content. Valenti Ad
dress. supra note 51 (handout at 7-8).

55 See note 33 supra.
56 The Tropic Film Corporation which owned one-half of the rights to “Tropic of 

Cancer’ unsuccessfully challenged the “X” rating and the entire MPAA-CARA on 
antitrust grounds. Tropic Film Corp. v. Paramount Pictures Corp., 319 F. Supp. 1247, 
1248 (S.D.N.Y. 1970).

57 For instance, “If” was originally rated “X” and the rating was upheld on appeal 
However, the film was re-edited and submitted for a second rating, receiving an “R”. 
‘‘Alice’s Restaurant” was also re-edited to receive a “GP” instead of an “R”. Interview 
with Kenneth Clark, supra note 39.

58 A recent study shows that, of rated films, “G”-ratcd pictures arc the best draw at 
the box office. However, “X”-rated films brought in an estimated $72 million during 
1970 and may have been more profitable than other films because of lower production 
costs. Obscenity Report 88-89. Nevertheless, no “X”-rated films ranked in the top 20 
moneymakers of 1970, and only three ranked in the top 50. Variety, Jan. 6, 1971, at 11, 
col. 1.

59 Although the official MPAA line of demarcation is age 17, in practice, the line is 
often drawn at age 18, depending on local tradition. See Rating Program 8. Despite 
popular misconceptions, the undcr-18 audience does not account for a majority of the 
profits realized by the motion picture industry. Rather, 85 percent of all moviegoers in 
1970 were over the age of 18. Valenti Address, supra note 51 (handout at 4).

For various reasons, these expectations largely were disappointed. 
The new rating system simply did not function like the old Production 
Code because the system was not structured to be coercive.55 Further
more, while certain producers challenged the “X” rating,56 and others 
occasionally made the changes necessary to receive an “R” rather than 
an “X” rating,57 it soon became apparent that an “X” rating did not 
mean automatic disaster at the box office.58 On the contrary, some pro
ducers consciously strove for an “X” rating, welcoming the sensation 
value of the rating, while being unconcerned about the loss of the under- 
18 audience.59

The informational value of the rating system also has not been as 
great as might have been hoped. Although a significant number of the
ater goers know about the system and consider the ratings when choos
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ing which motion picture to attend,60 the ratings simply are not very 
informative. The categories are quite broad and take several subjective 
criteria into consideration.61 In and of themselves, the ratings tell a pro
spective viewer very little. They merely impart a general feeling about 
a rated film and suggest that a viewer discover more about an “R”- or 
“X”-rated film before deciding whether or not to attend a showing.62

G0 See note 51 siipra.
61 The CARA “Standards for Production” range from admonitions against showing 

“[d]etailed and protracted acts of brutality” to strictures against demeaning religion. 
Rating Program 5. The standards are concerned with both the images which appear on 
the screen and the themes or ideas presented. Id.

62 Interview with Kenneth Clark, supra note 39.
63 See note 18 supra.
G4See, e.g., Ga. H.B. 1341 (1970 Sess.) (control of advertising); Md. H.B. 140 (1970 

Sess.) (taxing scheme); Va. H.B. 867 (1970 Sess.) (enforcement of age restrictions).
A few bills related to the MPAA-CARA rating system have actually been enacted 

into law. Two of these will be the focal points of the following discussion. See Pa. 
Stat. Ann. tit. 18, § 4530.1 (Supp. 1970); Kenosha, Wis. Code of Gen. Ord. § 11.11; 
notes 67-103, 105-17 infra and accompanying text. Two other bills were enacted into 
law, but are of secondary significance to this discussion because of their substantive 
similarity to the statute invalidated in MPAA v. Specter, 315 F.Supp. 824 (E.D.Pa. 1970). 
See Miss. Code Ann. 2286.3, 2286.4 (Supp. 1970) (restricting the advertising of 
certain motion pictures); Va. Code Ann. § 18.1-246.1 (Supp. 1970) (same). For a brief 
discussion of the Mississippi statute, see note 93 infra. The other bills referred to have 
either died in committee or have been defeated.

65 Perhaps the legislatures are utilizing a bootstrap approach based upon the “pander
ing” exception of Ginzburg v. United States, 383 U.S. 463, 465, 470, 474-75 (1966). Ginz
burg was charged with the distribution of obscene materials. His conviction was allowed 
to stand even though the materials involved might not have been obscene in other con
texts because “the question of obscenity may include consideration of the setting in 
which the publications were presented.” Id. at 465. By focusing on the advertising 
of “X”-rated movies during the showing of “G”-rated movies, the legislatures may 
hope to regulate speech which otherwise would be beyond their reach. See notes 67-75, 
82-97 infra and accompanying text.

After two years’ experience with the MPAA ratings and CARA, 
many segments of the public are more distressed than ever with the 
degree of explicitness currently displayed in films.63 This distress is 
compounded by frustration over the disappointment of the initial ex
pectations outlined above. The failure of the MPAA to restrain movie
makers or adequately to inform the public is probably the single most 
important cause behind a rash of legislation based on the MPAA system 
which has been introduced in various state legislatures.64 The thrust of 
this new legislation appears to be an attempt to achieve control over 
the nature and content of motion pictures by executing an “end around” 
the criteria established by Supreme Court rulings.65

Perhaps a secondary goal is the elimination or emasculation of the 
MPAA and CARA in the hope that, absent this “self-regulation” mecha
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nism, the states would be more free to exercise control. On the other 
hand, the purpose behind the bills may be nothing more than to employ 
the simple and handy MPAA system to facilitate state control without 
disturbing the existing situation. At any rate, various state and local 
governments have enacted legislation based upon or incorporating the 
MPAA rating system.66 In general, these statutes suffer from major 
constitutional infirmities and probably will not withstand legal chal
lenge.

66 See notes 64 supra, 71, 104, 118-121, 196, infra and bills cited therein.
67 See Pa. Stat. Ann. tit. 18, § 4530.1 (Supp. 1970). This section was added in April 

1970 by Act No. 100, House Bill No. 826.
68 See note 79 infra.
69 Parents have a right to view nonobscene motion pictures, a right which may not 

be abridged in order to protect children from exposure to objectionable material. Cf. 
Butler v. Michigan, 352 U.S. 380, 383 (1957). They also have a right to determine what 
motion pictures their children will view. See notes 100-103 infra and accompanying 
text. By directly limiting producers’ and distributors’ freedom to show certain films, a 
state would indirectly infringe upon these rights.

70 The state may validly prohibit “commercial” advertising if the prohibition is rea
sonably related to the advancement of a valid state interest. See, e.g., Head v. New 
Mexico Bd. of Exam, in Optometry, 374 U.S. 424, 426-28 (1963) (prohibition of ad
vertisement of prices for eyeglasses related to protection of health); Williamson v. Lee 
Optical Co., 348 U.S. 483, 489-91 (1955) (prohibition of advertisements of eyeglasses 
related to protection of health and advancement of professional standards); Valentine 
v. Chrestensen, 316 U.S. 52, 54-55 (1942) (prohibition of public distribution of com
mercial handbills related to maintenance and regulation of streets); Sender v. Dental 
Examiners, 294 U.S. 608, 611-13 (1935) (prohibition of solicitation of dental patients 
through advertising related to promotion of professional standards). In each of these 
cases, the assumption is implicit that advertising with the sole purpose of soliciting 
business is not protected speech; it is commerce, and therefore subject to regulation. If 

Governmental Regulation

False Advertising Statutes. One type of statute based on the
ratings is aimed at what many state legislators construe as a form of 
false advertising. A typical statutory provision of this genre would make 
it unlawful for a motion picture exhibitor who employs the MPAA rating 
system, as an adjunct to his general advertising, to preview or advertise 
“adult” motion pictures at any showing which had been billed as suit
able for family or children’s viewing.67 Although ostensibly aimed only 
at the advertising of films, these statutes may operate to impose direct 
censorship restraints upon distributors and exhibitors68 which in turn 
may impinge upon the rights of parents.69

It is unclear whether a state may constitutionally prohibit and punish 
advertising of any motion picture to any individual, including minors, 
if the advertising involved does not amount to pandering or is not itself 
obscene for minors.70 Perhaps in recognition of this difficulty, some 
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of the proposed legislation includes an escape provision: The films in 
question may be advertised, but only by title and credits.71 Other 
statutes,72 however, are not limited in this manner, proscribing adver
tising in any form.

the advertisements had been “non-commercial” they would have been protected by the 
first amendment and not subject to prohibition. See New York Times Co. v. Sullivan, 
376 U.S. 254, 265-66 (1964). The New York Times case dealt with allegedly libelous 
statements published in the form of a paid newspaper advertisement. Id. at 256. More 
important to this discussion, however, is the Court’s holding that “if the allegedly li
belous statements would otherwise be constitutionally protected from the present judg
ment, they do not forfeit that protection because they were published in the form of a 
paid advertisement.” Id. at 266.

There is strong evidence, however, that advertisements of first amendment protected 
products are protected themselves. Cf. Bantam Books, Inc. v. Sullivan, 372 U.S. 58, 64 
& n.6 (1963); Lovell v. Griffin, 303 U.S. 444, 452 (1938); Grosjean v. American Press Co., 
297 U.S. 233, 250 (1936). The central concept is that “[Liberty of circulating is as essen
tial to [freedom of speech and press] ... as liberty of publishing; indeed, without the 
circulation, the publication would be of little value.” Ex parte Jackson, 96 U.S. 727, 
733 (1877). Mr. Justice Brennan, speaking for the Court in Bantam Books, recognized 
that the relation of circulation to the freedom of the press was so strong that out-of- 
state publishers had standing to challenge the constitutionality of a Rhode Island system 
of informal censorship. 372 U.S. at 64 & n.6. Since the circulation or distribution of 
ideas is crucial to freedom of speech, the advertisement of “speech products,” such as 
books or motion pictures, should be first amendment protected. While such advertise
ments would work to encourage sales and produce profit for the authors, they would 
concomitantly tend to increase the circulation of ideas; in a sense, the ideas are being 
advertised as much as the product. It should be “immaterial in this connection . . . 
that newspapers and books are sold.” New York Times Co. v. Sullivan, 376 U.S. 254, 
266 (1964).

71 See, e.g., Ga. H.B. 1341 (1970 Sess.); Pa. H.B. 2574 (1970 Sess.). The language of 
the Pennsylvania bill is a bit more sophisticated than that of the Georgia bill in that 
there is no reference to “ratings.” In pertinent part, the Pennsylvania bill reads:

It shall be unlawful for any person to preview or promote, except by title 
and credits, a motion picture or show or other presentation which, in whole 
or in part, depicts nudity, sexual conduct or sadomasochistic abuse and 
which is harmful to minors, at an exhibition of a motion picture show or 
other presentation which, under the laws of this Commonwealth, a minor 
may attend without being accompanied by his parent, (emphasis supplied).

This bill, referred to the Committee on Judiciary September 14, 1970, is obviously in
tended as a replacement for Act No. 100 which had been invalidated by MPAA v. 
Specter, 315 F. Supp. 824 (E.D. Pa. 1970); see notes 73-100 infra and accompanying text.

72Sec Miss. Code Ann. §§ 2286.3, 2286.4 (Supp. 1970); Hawaii S.B. 1540-70 (1970 
Sess.).

73 315 F. Supp. 824 (E.D. Pa. 1970). For a discussion of the content of rhe challenged 
statute, see note 67 supra and accompanying text.

74 The plaintiff alleged 11 constitutional deficiencies in the act itself including vague

In MPAA v. Specter,73 a United States district court in Pennsylvania 
struck down such a statute. The MPAA, various movie studios, dis
tributors, exhibitors, and others sued to enjoin the District Attorney of 
Philadelphia from enforcing the statute, urging constitutional grounds.74 
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Although an attempt had been made to incorporate the MPAA’s own 
ratings as legal standards, the statute was clumsily and inconsistently 
worded. As pointed out by the court, the MPAA ratings simply “do 
not correspond to the statutory standards of 'suitable’ or 'not suitable 
for family or children’s viewing.’ ” 75

ness, overbreadth, denial of equal protection, and imposition of an undue burden upon 
interstate commerce. Complaint at 8-13, MPAA v. Specter, 315 F. Supp. 824 (E.D. Pa. 
1970).

75 315 F. Supp. at 825.
78 Id.
77 Id. The court pointed out that the statute failed even to provide any age defini

tion of children. This fact and the obvious lack of any reference to “suitability” in the 
MPAA rating system led the court to term the statute “so patently vague ... as to 
render it unconstitutional .... The conclusory standards ‘suitable for family or chil
dren’s viewing’ and ‘not suitable for family or children’s viewing’ are left undefined . . . 
and the attempted recourse to Association ratings is of no avail.” Id. at 826.

78 The court merely pointed out that the statute “infringes upon the plaintiffs’ rights 
to freedom of expression.” Id.

79 “[EJxhibitors who do not show rated films . . . cannot violate this law. Such dis
crimination tends strongly to discourage the exercise by plaintiffs of First Amendment 
freedom.” Id. Apparently the court was referring to plaintiffs’ freedom to employ the 
MPAA rating system as a means of communicating to prospective audiences the nature 
and content of various motion pictures. W hile the enjoyment of this right is certainly 
chilled by the statute, the court seemed to ignore the broader, more dangerous propensity 
of the statute to inhibit exhibitors from showing more than one class of films at any 
given theater, even during different engagements. This propensity is obvious when it is 
appreciated that those exhibitors who show only “G” or only “X” films could not 
possibly violate the statute.

80 See id.

The court recognized the voluntariness of the MPzAA system, its 
subjectivity and lack of defined criteria for the assigned ratings, and 
the fact that the CARA standards are much more stringent when 
“trailers” or other advertising, such as posters or television spots, are 
involved.76 Nevertheless, the court failed to reach the important issue 
of the propriety of this attempt at control; instead it issued the desired 
injunction on the grounds of vagueness,77 overbreadth,78 and illegal dis
crimination.79

The fact that an exhibitor could escape the force of the statute simply 
by ceasing to advertise the MPAA ratings80 may indicate that this leg
islation was an attempt to throttle CARA by enacting it into law. Of 
course, that result may have been mere oversight, the legislature at
tempting to address what it considered a serious problem in the most 
direct manner available. Assuming the latter, the Specter decision in no 
way will deter future legislation since the court addressed itself exclu
sively to defects of draftsmanship and procedure.
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Assuming that another statute is drafted81 which is internally con
sistent and not subject to the same attacks of vagueness, overbreadth, and 
invidious discrimination, there still remain constitutional problems which 
should prove fatal. The most fundamental difficulties arise in the first 
amendment area. It must be remembered that even the “X” rating does 
not imply legal obscenity?2 It is possible that individual “X”-rated 
films eventually may be judged obscene, but that judgment is entirely 
divorced from the MPAA system.83 84 Although it may be assumed that no 
“X”-rated motion picture could be deemed obscene under the standards 
developed by the Supreme Court in the cases following Roth v. United 
States**  at least insofar as adults are concerned,85 different problems are 
confronted in the area of obscenity for minors.

81 A bill already has been introduced before the Pennsylvania legislature which obvi
ously is intended to replace the statute struck down by the court in Specter. See note 
71 supra.

82 Perhaps the fact that a film bears a rating at all tends to show nonobscenity., even 
if the “X” is self-applied. Despite the fact that pictures bearing a self-applied “X” may 
tend to be more frank than those films submitted to and rated “X” by CARA, even 
these unsubmitted films are intended for nationwide distribution and general exhibition. 
This feature distinguishes all “X”-rated films from those which may be considered truly 
hard-core pornography. See ge?ierally Obscenity Report 113-16. Furthermore, given 
the present state of the law, that obscene motion pictures may not be shown to the 
general public, see Cal. Penal Code §§ 311-13 (West 1970); N.Y. Penal Law §§ 235.00- 
.30 (McKinney 1967); Pa. Stat. Ann. tit. 18, §§ 4524, 4528 (Supp. 1970), it is unlikely 
that producers and distributors would attempt to place obscene films in legitimate the
aters. But see Karalexis v. Byrne, 306 F. Supp. 1363 (D. Mass. 1970), rev'd on other 
grounds, 401 U.S. 216 (1971); note 17 supra.

83 The MPAA does not even pretend to apply any standards approaching the Roth 
obscenity test. Moreover, CARA is not structured to meet the procedural safeguards 
required of governmental agencies. Cf. Freedman v. Maryland, 380 U.S. 51, 57-60 (1965). 
Since obscene materials may be suppressed, “only a judicial determination in an adversary 
proceeding ensures the necessary sensitivity to freedom of expression, only a procedure 
requiring a judicial determination suffices” to decide the issue of whether a motion pic
ture is obscene. Id. at 58.

84 354 U.S. 476 (1957); see notes 12-17 supra.
85 The concern of CARA for the sensibilities of children may be greater or less than 

that of the Supreme Court, but it is almost certainly not the same. The MPAA is 
neither attempting to declare “X”-rated films obscene nor in a position to make such 
a declaration. See note 83 supra. Perhaps some “X”-rated films could be judicially de
termined obscene for children. However, keeping that question open, it cannot validly 
be assumed that all “X”-rated films are obscene for children, and it is possible, though 
improbable, that no “X”-rated motion picture actually is obscene for children.

815 In fact, they must so refuse if they hope to avoid criminal penalties for exhibiting 
films obscene for children, although not obscene for adults. See, e.g., Cal. Penal Code 
§ 313 (West 1970); N.Y. Penal Law § 235.21 (McKinney 1967); Pa. Stat. Ann. tit. 18, 
§ 4524 (Supp. 1970).

There is little doubt that private organizations and individuals such 
as the MPAA, its members, and various motion picture exhibitors can 
refuse to exhibit particular films to minors.86 For example, an exhibitor 
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might refuse to run any “R”- or “X”-rated film to assure that no such 
films are viewed by minors. Clearly, however, no state, in furtherance 
of its valid interest in shielding its minors from obscenity, could enact 
such a broad proscription.

While a state may concededly prohibit and punish the exhibition to 
minors of a motion picture which is obscene for minors,87 the elemental 
problem of defining such obscenity is still present. If such definition is 
based upon the MPAA ratings, the issue distills to whether all “X”- 
rated motion pictures are obscene for children. If all are, prohibitions 
incorporating these ratings might be acceptable, since they would serve 
a valid state function, but the states must exercise reasonable restraint 
not to interfere unduly with the rights of adults.88 89 Given the vagueness 
of CARA standards and the arbitrary and subjective nature of its 
amorphous categories, however, the conclusion seems inescapable that 
not all “X”-rated films are obscene for minors. If this is so, attempts 
to base prohibitive legislation upon the ratings seem destined to failure.

87 See Ginsberg v. New York, 390 U.S. 629, 637 (1968); of. Interstate Circuit, Inc. v. 
City of Dallas, 390 U.S. 676, 690 (1968).

88 See Butler v. Michigan, 352 U.S. 380 (1957).
89 Freedman v. Maryland, 380 U.S. 51 (1965); see notes 15 & 16 supra.
90 Since Freedman, the courts have become increasingly conscious of the need for pro

cedural safeguards and have examined challenged statutes quite closely to determine if 
the rights of producers and distributors have been adequately protected. See, e.g., Blount 
v. Rizzi, 400 U.S. 410 (1971) (post office power to interfere with mailings of obscene ma
terials held unconstitutional for want of provisions for procedural due process); Teitel 
Film Corp. v. Cusack, 390 U.S. 139, 141 (1968) (Chicago motion picture ordinance held 
invalid for failure to secure prompt final judicial decision); Grove Press, Inc. v. City of 
Philadelphia, 418 F.2d 82, 89-91 (3d Cir. 1969) (Pennsylvania equity procedures held 
inadequate to protect rights of exhibitors or distributors and therefore unable to sup
port action to restrain showing of an allegedly obscene film as a public nuisance).

91 Virtually every state constitution parallels the federal Constitution by including a 
provision which vests its legislative power in the legislature. Compare, e.g., N.Y. Const. 
art. 3, § 1 and Pa. Const, art. 2 § 1 and Wjs. Const, art. 4, § 1 with U.S. Const, art. 1, 
5 1. However, the federal approach to the delegation of legislative powers issue is more 

The procedural safeguards set down by the Supreme Court in 
Freedman™ also must be followed. The MPAA-CARA rating procedure 
itself certainly would never satisfy those requirements. Unless the state 
itself undertook to safeguard the producers’ and exhibitors’ rights to due 
process, the statutes would fall.90 In light of the inadequacy of CARA 
rating procedures and the necessity of affirmative state action to provide 
procedural safeguards, incorporation of the MPAA ratings into any 
prohibitory statute seems futile at best. Furthermore, statutory reliance 
upon the MPAA ratings is constitutionally infirm for the fundamental 
reason that such reliance amounts to an unconstitutional delegation of 
legislative power to a private organization.91
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Perhaps a comprehensive, wrell-drafted statute could provide penal
ties for false advertising in those cases where a motion picture rated 
“G”, “GP”, or “R” should be judicially determined to be obscene or 
obscene for minors. In such situations, the power to punish for “false 
advertising”—the dissemination of untruthful or misleading information— 
would allow the states to prosecute the exhibitors of certain motion 
pictures solely because they choose to screen those films and to employ 
the MPAA-CARA system in their advertising. Whether the exhibitor 
had ever admitted a minor to an exhibition of an obscene motion picture 
would be irrelevant. Theoretically, it would be possible for an exhibitor 
to be guilty of “false advertising” even though no child—whose interests 
ostensibly are being protected—had seen even the advertisement in 
question. The dangerous chilling effect here is patent. Nevertheless, 
such a statute would suffer from one purely pragmatic weakness: The 
industry could vitiate its impact by ceasing to issue ratings other than 
“GP”, thus emasculating the code and destroying its informational 
value. Yet, since the “GP” rating calls for parental guidance, Ginsberg 
v. New York may dictate that that rating be deemed truthful and ade
quate advertising unless a film should also be determined to be obscene 
for adults.92

permissive than that of most states. See 35 Temp. L.Q. 334 (1962). The United States 
Supreme Court will approve reasonable delegations to executive officers or to adminis
trative agencies because they are “necessary in order that the exertion of legislative power 
does not become a futility.” Sunshine Coal Co. v. Adkins, 310 U.S. 381, 398 (1940). How
ever, many state courts frequently have invalidated even delegations to the executive. 
See generally Note, An Analysis of Delegation of Legislative Power in South Carolina, 
14 S.C.L.Q. 510, 512-15 (1962).

Wisconsin is one of the most pragmatic, progressive, and permissive states, allowing 
delegations to administrative agencies partly because they are subject to meaningful 
restraints. See Chicago & N. W. Ry. v. Public Service Comm’n, 43 Wis.2d 570, 578-81, 
169 N.W.2d 65, 68-70 (1969); Schmidt v. Department of Resource Dev., 39 Wis.2d 46, 
53-60, 158 N.W.2d 306, 310-14 (1968). The Wisconsin court, however, is reluctant to 
sanction delegations of legislative powers or functions to judicial bodies. See id. at 
53-57, 158 N.W.2d at 310-12.

Because of the more conservative attitude of the state courts, it is doubtfid whether 
any state would countenance a delegation of legislative power to private persons. The 
United States Supreme Court, in analogous situations, has held delegations of federal 
legislative authority to private persons to be violative of the fifth amendment. See 
Carter v. Carter Coal Co., 298 U.S. 238, 310-12 (1936); Schechter Poultry Corp. v. 
United States, 295 U.S. 495, 537 (1935).

92 390 U.S. 629, 638-39 (1968). The Court held that the statute under attack in Gins
berg “simply adjustled] the definition of obscenity” to comport with the realities in
volved in protecting children from exposure to objectionable materials. Id. at 638. Such 
a redefinition of obscenity was valid because the Court has “recognized that even where 
there is an invasion of protected freedoms ‘the power of the state to control the conduct 
of children reaches beyond the scope of its authority over adults. . . .’ ” Id., quoting 
Prince v. Massachusetts, 321 U.S. 158, 170 (1944). Such invasions are justified by the
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The above discussion assumes that the putative statute involved in
corporates the MPAA system by direct reference. If, on the other 
hand, the legislators were to avoid reference to the rating symbols and 
employ such terms as “suitable for family viewing,” “suitable for chil
dren's viewing,” or “adult,” 93 the resulting statute would suffer from 
similar, but slightly different flaws.

state’s responsibility to support parents, who are the persons charged with the primary 
role in determining what experiences are necessary for a child’s upbringing. 390 U.S. 
at 639. Lest the state go too far and usurp the parents’ function, the Ginsberg holding 
docs not bar sale of objectionable materials to parents who wish to purchase them for 
their children. Id. & n.7. The statute struck down in Interstate Circuit, Inc. v. City of 
Dalias would have made it a misdemeanor for a parent to purchase a ticket to an objec
tionable movie and then give it to his child. 390 U.S. 676, 680 & n.7 (1968).

The state does have “an independent interest in the well-being of its youth.” Ginsberg 
v. New York, supra at 640. However, a law which encourages parents to take a more 
active role in shaping a child’s experience would not necessarily be a denial of that 
interest.

Since the parents’ responsibility is already fully recognized, a motion picture rating 
which suggests parental guidance can hardly be deemed deceptive or untruthful. The 
"GP" rating advises or suggests parental guidance or discretion. Expanding the defi
nition of the “GP” rating to include films currently being rated “X” would merely 
make that rating somewhat broader in scope than the legend “obscene for children.” 
Such an expanded definition might open the way to state enforcement of age restric
tions on attendance at “GP” movies, but it would not make the information provided 
by the rating either untruthful or deceptive.

The situation would be vastly different with regard to any movie judged obscene 
even for adults. The present law is not yet ready to allow an adult full freedom of 
choice as to whether he may purchase obscene materials. See notes 12-17 supra. It 
would logically follow that when a parent is not free to make that choice for himself, 
he cannot make that choice for his children. In that case, an admonition to parental 
guidance would be a false representation that there is room for discretion.

03 See, e.g., Miss. Code Ann’. §§ 2286.3, 2286.4 (Supp. 1970); Hawaii S.B. 1540-70 (1970 
Sess.); N.Y.S.B. 6368 § 1 (1970 Sess.). The Hawaii bill would establish a special tax on 
every motion picture “advertised as ‘X’, ‘Restricted’, ‘For Adults Only’, ‘No persons under 
18 admitted,’ (and any other words, legends, or symbols of similar import indicating 
that rhe movie is risque or children are not welcome or permitted).” [emphasis supplied]. 
The Mississippi statute prohibits the advertising of motion pictures “known to be 
restricted to mature audiences or restricted to persons less than seventeen (17) years of 
age” during showing of motion pictures “recommended for all of the general public or 
recommended for youths, minors or children of seventeen (17) years of less.” [em
phasis supplied]. The New York bill aims at false advertising and couches its standards 
in terms of suitability “for family or children viewing” or “for adult viewing only.”

While this type of bill suffers from obvious vagueness difficulties, the Hawaii bill 
represents an outright attack upon the exhibitors’ right to advertise and would have 
serious chilling effects upon their right to exhibit such films. Furthermore, the bill is 
so drafted that any exhibitor whose advertisements do not include such legends or sym
bols will never be subject to the tax.

First, there would be the related, omnipresent problems of vagueness 
and definition. Who would determine whether a film was “suitable” 
for any given audience or class of people? Certainly this type of classi
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fication could not be left to the MPAA.94 A licensing board of review 
would seem necessary, but this would herald a return to the type of 
censorship which the Supreme Court has frowned upon.95 What cri
teria would be employed to judge “suitability”? “Obscenity” and “ob
scenity for minors” appear to be the only permissible standards.96 It 
would seem that, in order to solve problems of vagueness and definition 
presented by a false advertising statute, an underlying system of state 
censorship must be created. As noted above,97 this necessity for a cen
sorship system cannot be satisfied by resort to the MPAA ratings.

94 The designation “suitable” is so inherently value-laden that it suggests state enforce
ment of regulations based upon the classification. The assigning of classifications or 
labels upon which regulations are based is but the shortest step from creating or applying 
the regulations themselves. In light of the MPAA’s utter lack of specific guidelines or 
standards, it is most unfit to do the job of classifying. See MPAA v. Specter, 315 F. 
Supp. 824, 825 (E.D. Pa. 1970); notes 46, 82-83 supra and accompanying text. Moreover, 
a delegation of legislative authority to a private body is prohibited. See cases cited note 
91 supra.

95 See notes 12-17 supra.
99 See note 12 supra.
97 See notes 82-83, 89-91 supra and accompanying text.

Butler v. Michigan, 352 U.S. 380, 383 (1957).
99 Cox v. Louisiana, 379 U.S. 536, 552 (1965).
100 See Ginsberg v. New York, 390 U.S. 629, 638-39 (1968); Prince v. Massachusetts, 

321 U.S. 158, 166 (1944).
101 See note 92 supra.
102 Ginsberg v. New York, 390 U.S. 629, 638-39 (1968).
103 See id.

Other major problems involve overbreadth and the necessity for an 
“escape clause.” To paraphrase Mr. Justice Frankfurter, burning a 
house is a most ineconomical way to roast the pig that dwells therein;98 
legislators may not paint with a brush that “sweeps within its broad 
scope . . . constitutionally protected free speech.”99 Moreover, the 
American deference to parents as determinators of a child’s upbringing100 
dictates that a parent may not be prevented from exposing his child to 
any motion picture he feels the child should see.101 The state has a 
responsibility to help parents protect their children, if that is their 
desire,102 but the state should not take basic decisions out of the parents’ 
hands.103

Thus it would seem almost impossible to draft a constitutionally valid 
false advertising statute aimed at this problem. Perhaps in light of this, 
state legislators, concerned with protecting public morality, have ex
perimented with alternative types of legislation.

Statutes Enforcing the MPAA Age Classifications & Restrictions.
Certain statutes attack the problem of increased candor in movies bv 
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enforcing the age restrictions suggested by CARA.104 Engdahl v. City 
of Kenosha1^ involved this type of statute. The local ordinance under 
challenge was designed to shield children from exposure to “adult” 
motion pictures.106 The ordinance incorporated the MPAA rating sys
tem, but lumped both “R” and “X” films into the “adult” category for 
which attendance was restricted.107 However, children under the age 
of 18 could see even an “X”-rated film if accompanied by a parent, 
guardian, or spouse.108 The ordinance also established a review proce
dure allowing any citizen to move for a re-rating of any motion pic
ture.109 A Board of Appeals, composed of local citizens, would review 
the film and make a decision based on “Standards of Review.” 110

104 A bill introduced into the Virginia House of Burgesses in February, 1970 would 
have made it unlawful for a film exhibitor who advertised the MPAA-CARA ratings to 
disregard the suggested audience restrictions. Va. H.B. 867 §§ 1, 2 (1970 Sess.). Other 
bills, including some of the broader “false advertising” statutes, would prohibit the mix
ing of ratings at a double-feature. E.g., La. S.B. 383 (1970 Sess.); N.Y.S.B. 2199-A 
(1970 Sess.).

105 317 F. Supp. 1133 (E.D. Wis. 1970).
106 Kenosha, Wis. Code of Gen. Ord. § 11.111. The text of the ordinance is provided 

in full as an appendix to the opinion. Engdahl v. City of Kenosha, 317 F. Supp. 1133, 
1 1 37-38 (E.D. Wis. 1970).

107 Kenosha, Wis. Code of Gen. Ord. § 11.111 (A)(2). The ordinance defined an 
“adult motion picture” as “any motion picture which is rated under the Rating Pro
gram of the Motion Picture Association of America in a category recommending that 
minors, unaccompanied by a parent or guardian, be denied admission.” Id; 317 F. Supp. 
at 1137. As drafted, the statutory definition does not comprehend “X” films—the defi
nition is limited to the “R” classification. Of course, it must be understood that “X”- 
rated movies also were meant to be included in the category of “adult motion pic
tures.”

108 Kenosha, Wis. Code of Gen. Ord. § 11.111 (E). The ordinance provided an ex
tremely broad exception: “Nothing in this ordinance shall prohibit a minor from at
tending any movie when said minor is accompanied by a parent, guardian, or spouse.” 
Id.; 317 F. Supp. at 1138.

loo Kenosha, Wis. Code of Gen. Ord. 11.111 (C), (D); 317 F. Supp. at 1137-38.
no Kenosha, Wis. Code of Gen. Ord. § 11.111 (D); 317 F. Supp. at 1138.
in Harold Engdahl and his wife had attempted to take their two children (both under 

ace 18) and three of their young friends (also under 18) to the movies. All the children 
were denied admittance “because they did not have birth certificates indicating their 
parentage.” 317 F. Supp. at 1134. This was done notwithstanding the fact that “[t]he 
parents of the guest children had given their consent.” Id.

mid. at 1136.

Plaintiffs had been denied admission to “Woodstock,” an “R”-rated 
film, because they could not prove that the five minor children in their 
group were accompanied by their parents.111 Rather than petition for 
a reclassification of the film, they challenged the constitutionality of the 
ordinance, seeking declaratory and injunctive relief.

The court found that plaintiffs had a strong chance to succeed in 
their main case and granted a preliminary injunction.112 The court felt 
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plaintiffs’ chances were sufficiently strong because the ordinance incor
rectly imposed the burden of going forward to secure first amendment 
rights upon the citizen.113 Special concern also was registered that “the 
judgment as to what is protected or unprotected expression with regard 
to minors is not even exercised by the City of Kenosha. Rather, the 
judgment is reached by the Motion Picture Association using standards 
and procedures, if any, known only to them and unknown to both the 
defendants and the court.” 114 This absence of appropriate standards to 
guide the original classification and the imposition on the first amend
ment rights of the citizen were deemed intolerable.115

113 Id. at 1135. “The standards and definitions contained within § 11.111 arc used by 
the city only when a citizen takes it upon himself to petition the Board of Appeals for 
a change in a movie’s rating .... This places the burden upon the wrong party.” Id. 
at 1135; see Freedman v. Maryland, 380 U.S. 51, 58 (1965); notes 15-16 supra.

114 317 F. Supp. at 1136.
115 Id.
H6 The opinion dealt with the issues only to the extent necessary to show that plain

tiffs’ likelihood of success in the ultimate judicial proceedings was sufficient to warrant 
the issuance of a preliminary injunction pursuant to rule 52(a) of the I'ederal Rules 
of Civil Procedure. Id.

117 The validity of state regulation of obscene materials must be conceded since 
“[ojbscenity is not protected expression and may be suppressed . . . .” Ginsberg v. New 
York, 390 U.S. 629, 641 (1968); see Roth v. United States, 354 U.S. 476, 485 (1957); 
notes 12-16 supra. The creation of a dassification board would obviate the problems 
of a delegation of legislative authority. Cf. Carter v. Carter Coal Co., 298 U.S. 238, 
310-11 (1936); Schechter Poultry Corp. v. United States, 295 U.S. 495, 532-33, 539-41 
(1935). Clearly enunciated standards arc necessary to sustain a system of classification. 
Interstate Circuit, Inc. v. City of Dallas, 390 U.S. 676, 688-89 (1968). Procedural safe
guards are also requisites of validity. Freedman v. Maryland, 380 U.S. 51, 58-60 (1965); 
see notes 15-16 supra. These pitfalls are possible, if not easy, to avoid. The resulting 
statute should be valid if it is not overbroad in its coverage. The problem of over
breadth may be the issue upon which all future battle lines will be drawn in the war 
over obscenity.

118 Ostensibly, the statutes are directly aimed at control of the motion pictures them
selves. Flowever, the frequency with which the bills are drawn in such a way as to 

Because of the limitations of the case before it, the court reached the 
merits only in dicta.116 Yet the implications are clear. The Kenosha 
ordinance itself was fatally flawed, even though the infirmities addressed 
by the court were largely procedural. If the Board of Review were to 
make original decisions, classifying films according to clearly estab
lished standards and providing adequate procedural safeguards, an ordi
nance designed to protect the children of the community could well be 
a valid exercise of the police power.117

Taxing and Licensing Statutes. Certain taxing and licensing
statutes are designed either to inhibit the showing of more risque or 
candid films or to eliminate the use of the MPAA rating system.118 
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Generally, a graduated tax is imposed upon each admission ticket sold119 
or upon each showing of the film itself,120 or a license fee is imposed 
upon motion picture exhibitors for the privilege of operating a theater.121 
Typically, the graduation of the tax or the scaling of the fee follows 
the CARA rating system.122 The rating symbols almost uniformly are 
incorporated directly into the statute.123 As noted above,124 statutes 
directly incorporating the MPAA-CARA system would tend strongly 
to discourage use of that system. If the MPAA did no rating, the 
statute would have no standards. A statute which relies on the MPAA 
for its standards probably is invalid, and one which substitutes its own 

permit an exhibitor to escape their force is appalling. Exhibitors could escape the force 
of an Hawaiian bill merely by ceasing to advertise the ratings. Hawaii S.B. 1540-70 (1970 
Sess.); see note 93 supra. Bills introduced in Georgia, Maryland, Michigan, New York, 
and Tennessee are so closely tied to the present motion picture industry rating system 
that a change in the rating symbols would plav hob with each of the contemplated 
statutes. See Ga. H.B. 1038 (1970 Sess.); Md. H.B. 140 (1970 Sess.); Mich. H.B. 4245 
(1970 Sess.); N.Y.S.B. 6307 (1970 Sess.); N.Y.A.B. 3319 (1970 Sess.); Tenn. S.B. 1735 
(1970 Sess.); Tenn. H.B. 1685 (1970 Sess.).

The Florida House Committee on General Legislation drafted a plan for taxing at
tendance at motion pictures which is, perhaps, unique in that it actually encourages the 
use of the MPAA-CARA rating system. A one dollar tax is imposed upon admission 
tickets to each and every motion picture. However, this tax can be reduced by showing 
that the film bears an MPAA-CARA rating less restrictive than “X”. The reduction 
would be as great as 95 cents in the case of a “G’’-rated film or as little as 50 cents in 
the case of an “R”-rated film. A committee would be created to review and rate all 
films, but it would apply MPAA standards and might “accept that rating in lieu of 
their own review.” Fla. Comm, on Gen. Legislation, Comm. Substitute for H.B. 666 
(1969 Sess.). This approach probably is unsound in that it places the burden of going 
forward upon the exhibitor, rather than upon the state. See note 16 supra. Furthermore, 
the heavy reliance upon the MPAA for standards, whether tending to discourage or 
encourage the use of the ratings, is more than likely a fatal flaw because of the delega
tion of power problems mentioned above. See note 91 supra and accompanying text.

119 E.g., Fla. Comm, on Gen. Legislation, Comm. Substitute for H.B. 666 (1969 Sess.); 
Hawaii S.B. 1540-70 (1970 Sess.); Md. H.B. 140 (1970 Sess.); N.Y.S.B. 6307 (1970 Sess.); 
N.Y.A.B. 3319 (1970 Sess.); Tenn. S.B. 1735 (1970 Sess.); Tenn. H.B. 1685 (1970 Sess.).

120 See Ga. H.B. 1038 (1970 Sess.); Mich. H.B. 4245 (1970 Sess.). The bill introduced 
in Georgia is essentially an enabling act which empowers local municipalities “to impose 
and collect an amusement tax on motion pictures.” While the bill indicates that the tax 
is to be graduated in relation to the MPAA CARA ratings, no indication is given as to 
whether the tax is to be levied on each showing or on each admission ticket sold. Taxes 
imposed upon each showing are more pernicious than those upon each admission ticket 
because their tendency is to discourage exhibitors from holding showings at times when 
they are not likely to draw a large audience. This tendency to restrict expression is 
almost surely an unconstitutional chilling effect.

121 See Ariz. H.B. 218 (1970 Sess.); La. H.B. 585 (1970 Sess.).
122 See notes 118-119 supra and bills cited therein.
123 See notes 104, 118 supra and bills cited therein. The Florida Committee Substitute 

is prima facie, at least, a partial attempt to lessen the direct reliance upon the MPAA. 
On closer analysis, the dependence is obvious even there. See note 118 supra.

124 See note 79 supra and accompanying text.
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standards also must establish a mechanism for classifying various films 
and a system of review.125

125 The due process safeguards laid down in Freedman v. Maryland, 380 U.S. 51 
(1965), can only be implemented through some type of administrative agency with an 
opportunity for judicial review. See Interstate Circuit, Inc. v. City of Dallas, 390 U.S. 
676, 690 & n.22 (1968). Furthermore, even though the commission merely “classifies,” 
in such a situation the commission must have adequate guidance in the form of statutory 
standards to apply in the execution of its function. Id. at 688. The Florida Committee 
Substitute recognized this, but failed to enumerate distinct standards for the commission 
to apply. MPAA standards, such as they are, would be wholly unsatisfactory guides 
for the task of the commission. See note 48 supra.

126 See, e.g., Hillsborough Township v. Cromwell, 326 U.S. 620, 623 (1946) (property 
tax discriminatory); Bleasby v. Jones, 57 N.J. Super. 316, 323, 154 A.2d 659, 662 (1959) 
(same).

127 See Heiner v. Donnan, 285 U.S. 312, 330-32 (1932) (tax on gifts in contemplation 
of death held to be arbitrary).

128 “Regulatory” taxes are not primarily revenue-producing measures; they are in
tended and designed to control some activity or limit the distribution of some product 
or commodity. See Marihuana Tax Act, 26 U.S.C. §§ 4741, 4751 (1964) (designed to 
limit the distribution of marihuana); Gambling Tax Act, 26 U.S.C. § 4411 (1964) (de
signed to control gambling). The Supreme Court of New Hampshire has recognized 
that a $500 fee charged for each exhibition of an “X”-rated movie was intended to dis
courage such showings. Hooksett Drive-In Theatre, Inc. v. Hooksett, — N.H. —, —, 
266 A.2d 124, 126 (1970).

129 Cj. Grosjean v. American Press Co., 297 U.S. 233 (1936). Grosjean held invalid 
a Louisiana tax upon newspaper advertising receipts. Since the tax was imposed only 
upon those newspapers with a weekly circulation greater than 20,000 copies, a double 
restraint was imposed upon the freedom of the press; the tax would limit a paper’s 
profit from advertising—a major source of operating funds—and it would tend to 
restrict circulation. Id. at 244-45. Although the case was decided solely on first amend
ment freedom of the press and fourteenth amendment due process grounds, the Court 
was not unmindful of the discriminatory nature of the tax and the equal protection 
problems raised thereby: “The form in which the tax is imposed is in itself suspicious. 
... It is measured . . . with the plain purpose of penalizing the publishers and cur
tailing the circulation of a selected group of newspapers.” Id. at 251.

The taxing systems under discussion are likewise graduated—“measured”—with the 
purpose of penalizing those exhibitors who show a selected class of motion pictures. 
These restraints on first amendment freedoms would seem no less objectionable than 
those found in Grosjean.

130 A lack of some rational basis has led to the demise of statutory schemes in several 
areas where discrimination was the end result. See Shapiro v. Thompson, 394 U.S. 618 
(1969) (one year welfare residency requirement unconstitutional); Harper v. Board 
of Educ., 383 U.S. 663 (1966) (poll tax invalidated). In Hooksett Drive-In Theatre, 
Inc. v. Hooksett, the taxing scheme which discriminated against exhibitors of “X” films 

Even if these problems were reconcilable, a taxing or licensing statute 
remains open to the charge of invidious discrimination126 or arbitrari
ness.127 The type of statute in question is obviously a regulatory meas
ure.128 A system which does not uniformly tax all movies or types of 
movies is highly suspect;129 such discrimination must have a rational 
basis or justification.130 Even the valid state interest in controlling ob



1971] Motion Picture Ratings 1229

scenity or, more specifically, obscenity for minors seems insufficient to 
counterbalance such a system’s chilling effect upon the enjoyment of 
first amendment freedoms.131

was held invalid because, while there might be some reasonable relation to public health 
and welfare to support the discrimination, the tax imposed was unreasonable and con
fiscatory. — N.H. —, 266 A.2d 124 (1970).

131 Interstate Circuit, Inc. v. City of Dallas, 390 U.S. 676, 689 (1968); see Hooksett 
Drive-In Theatre, Inc. v. Hooksett, — N.H. —, —, 266 A.2d 124, 126 (1970). The Court 
declared in Interstate Circuit that the salutory purpose of protecting minors would not 
save a statute which was otherwise invalid for vagueness; variable obscenity concepts 
might broaden the range of materials subject to state control, but they could not weaken 
basic constitutional protections. 390 U.S. at 689. The Hooksett court, without even 
reaching the first amendment issues, invalidated a confiscatory tax; the state’s interest in 
regulating “X” movies so as to protect children did not save the statute. — N.H. at 
—, 266 A.2d at 126. When first amendment considerations are added, the conclusion 
is almost inescapable that regulatory taxation is unavailable as a means of control.

132 There is a great difference between a small amusement tax upon all tickets to any 
motion picture and a regulatory tax of this type. The amusement tax may be construed 
as a revenue measure in that it is small in relation to the price of admission and is of 
general application, in many ways resembling a sales tax on other commodities. A 
regulatory tax, however, may be seen as a tax on speech itself to the extent that the 
content of a given film is the factor which determines the amount of the tax. The busi
ness aspects of the motion picture industry may be taxed or regulated but the speech 
aspects are protected from regulatory taxation by the first amendment. In this sense, 
the analogy to the commerce-speech dichotomy in the area of advertising regulations 
is quite strong. See note 70 supra.

133 “The Court has emphasized that ‘[a] system of prior restraints of expression comes 
to this Court bearing a heavy presumption against its constitutional validity.’ . . . And 
even where this presumption might otherwise be overcome, the Court has insisted upon 
careful procedural provisions, designed to assure the fullest presentation and considera
tion of the matter which the circumstances permit.” Carroll v. Princess Anne, 393 U.S. 
175. 181 (1968).

134 See Grosjean v. American Press Co., 297 U.S. 233 (1936).
135 Md. S.B. 52 (1970 Sess.). The bill died in committee.

Furthermore, the state’s power to levy a tax of this nature upon the 
exhibition of motion pictures is not at all clear.132 Such taxing or licens
ing statutes easily may be seen as prior restraints upon speech. Any 
prior restraint upon speech is disfavored,133 but taxing provisions are 
especially suspect since the tax power is the power to destroy.134

The Comprehensive Statute. Heretofore the discussion has in
volved statutes which are tied in some way to the MPAA-CARA system 
of motion picture classification. In Maryland, the only state which 
continues to have a state censorship board, a bill was introduced which 
would have created a state rating system similar to, but independent of, 
the MPAA system.135 Had that bill been passed, the existing State 
Board of Censors would have been abolished; in its place, a Motion 
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Picture Classification Board and an Advisory Board would have been 
created.136

136 Id. § 2. The Classification Board was to have three members appointed by the 
Governor, with the three members of the existing Board of Censors initially filling these 
positions. Id. § 2(a). The Advisory Board would have four appointed members: a 
qualified psychiatrist or psychologist, a clergyman, an active instructor or administrator 
in an institute of higher learning or a secondary school, and an individual with special 
knowledge in the performing arts. Id. § 2(c).

137 Id. § 6. The Board would have had a number of options under the proposal. It 
would have been empowered to approve, without viewing the film, proposed classifica
tions submitted by exhibitors, either by so signifying or by taking no action for five days. 
Id. § 6(a). In the event that a film was classified without a viewing, it would have been 
subject to reclassification any time a majority of the Board determined that the “infor
mation furnished was misleading.” Id. Each initial or subsequent exhibitor would have 
been allowed one chance to apply for a reclassification. Id. § 6(c). A classification 
would be binding on subsequent exhibitors until they obtained a reclassification. Id. 
§ 6(e). Exhibitors of films classified unsuitable for persons under 17 would be required 
to post warnings to that effect. Id. § 6(f).

138 Id. § 1 (f).
1. Definitions.

• • • •
(f) “Classify” means to determine whether a film is:
(1) “G”, suitable for general audiences.
(2) “M”, suitable for mature audiences (parental discretion advised).
(3) “R”, suitable for adult audiences; suitable for persons who have not 

attained their eighteenth birthday only when accompanied by parent or adult 
guardian.

(4) “X”, suitable only for persons who have attained their seventeenth 
birthday.

(5) “Z”, not suitable for exhibition.
It is interesting to note that according to this scheme, a 17 year-old could freely attend 
an “X” film, but would need parental accompaniment to see an “R” film.

139 Presumably, however, exhibitors would have submitted the MPAA rating for the 
films, and the statute contemplated that they would be approved by the Board unless 
it was stirred into action by extraneous circumstances. See id. §§ 6(a)-(b).

140 id. § 6(a).
141 Exhibitors would have had five days after an adverse ruling to file a protest. The 

Board then would have had three days in which to sue for an injunction, and finally the 
court would have had five days in which to hold a hearing and two additional days to 

The bill provided that the Classification Board would assign a classi
fication or rating to each motion picture to be exhibited within the 
state.137 While the symbols representing the Board’s decision corre
sponded quite closely with the MPAA-CARA rating system,138 the 
opinion of CARA in no way would have been binding upon the Board.139 
Furthermore, the Board would classify every motion picture, including 
those not rated by the MPAA.140 The bill was geared to avoid Freed
man procedural problems by providing for prompt judicial review with 
the burden of going forward resting on the state, and by otherwise 
facilitating a speedy resolution of all disputes.141
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The bill included provisions designed to protect children by estab
lishing and enforcing age restrictions.142 It also dealt with the problems 
of “false advertising” 143 discussed above, while arguably avoiding the 
delegation problems and including an escape provision if the advertising 
is separately rated.144 The bill’s approach to these problems seems well 
reasoned in that, except for the “Z” and “X” ratings, no consequences 
would flow from the classifications themselves.145 The contemplated 
legal consequences would flow from failures to comply with statutory 
disclosure requirements: Theater owners would have been required to 
make full and adequate disclosure of the official classification in all their 
advertising146 and to display the classification,147 along with any manda
tory legends or warnings,148 in or around the lobbies of their theaters.149

rule. Id. § 9(a). The statute provided for direct appeal to the Maryland court of ap
peals, but set no specific time limits. Id. At all stages, the burden of proof rested with 
the Board. Id.

142 The statutory definition of “young person” would have been “any person who has 
not attained his eighteenth birthday.” Id. § 1(d). However, other sections of the bill 
refer to persons who have not attained their seventeenth birthday. See id. § 1(f); note 
138 supra. Punishable offenses under the bill included inter alia: (1) exhibition of class 
“Z” or unclassified films; (2) failure to advertise and post notices of “X” classifications; 
(3) knowingly providing tickets to “X” films, or exhibiting such films, to minors; (4) 
exhibition of any part of an “X” film at a non-“X” program, except for separately rated 
advertising trailers; (5) making false or wilfully misleading statements before the Board; 
and (6) misrepresentation of age or marital status by minors in order to view “X” 
films. Md. S.B. 52 § 8 (1970 Sess.) The only affirmative defense is that the young person 
was accompanied by his parent, guardian, or spouse. Id. § 8(d).

1«id. § 8(a)(6).
144 Id. This implied requirement that trailers be separately rated is conspicuously 

absent from the “false advertising” statutes discussed above. See notes 67-72 supra and 
accompanying text.

145 The rating symbols and the disclosure provisions were intended to be informa
tional. I bis emphasis on providing information to prospective audiences seems to have 
been part of a conscious effort to aid the individual in determining both his own, and 
his children’s, viewing fare. That the individual, not the state, should make that deter
mination ostensibly was recognized by the draftsmen. In this light, section 8(d) is 
especially significant. Although unfortunately couched in terms of a defense, this pro
vision would allow a parent to take his child to see any motion picture that could be 
legally exhibited, even a film classified “X”.

ho Md. S.B. 52 § 8(a) (2) (1970 Sess.).
u? Id. § 8(a)(3).
H8 Id. § 6(f).
1« Id. S 8(a)(3).

Perhaps these “forced disclosure” aspects of the bill would have been 
its most salutory features. However, as a device for providing prospec
tive audiences with information about any given film, the Maryland 
classifications would have been little more useful than the MPAA- 
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CARA ratings.150 The same lack of standards for the various classifi
cations which would rob them of their informational value also would 
leave the Classification Board without adequate guidelines for making 
its determinations in the first place.151 152 This failure to provide standards 
to aid in the task of classifying a film was noted as a serious flaw in 
Engdahl1'* 2 and would be no less serious here, regardless of the other 
safeguards incorporated into the bill. Furthermore, the section prohib- 

150 The draftsmen of the bill took great pains in establishing the criteria against which 
to measure a film’s suitability for children. The standards were set forth as a definition:

1. Definitions.
• • • •
(e) Any film:
(1) Describing or portraying brutality, criminal violence or depravity in 
such a manner as to be likely to incite or encourage crime or delinquency 
on the part of young persons; or
(2) Describing or portraying nudity beyond the customary limits of candor 
in the community, or sexual promiscuity or extra-marital or abnormal sexual 
relations in such a manner as to be likely to incite or encourage delinquency 
or sexual promiscuity on the part of young persons or to appeal to their 
prurient interest, [sic]

A film shall be considered “likely to incite or encourage” crime, delin
quency or sexual promiscuity on the part of young persons, if there is a 
substantial probability that it will create the impression on young persons 
that such conduct is profitable, desirable, acceptable, respectable, praise
worthy or commonly accepted. A film should be considered as appealing to 
“prurient interest” of young persons, if its calculated or dominant effect on 
young persons is substantially to arouse sexual desire. In determining 
whether a film is not suitable for young people, the Board shall consider the 
film as a whole, rather than isolated portions, and shall determine whether 
its harmful effects substantially outweigh any artistic or educational values 
such film may have for young persons, shall be classified as “X” [sic].

Md. S.B. 52 § 1(e) (1970 Sess.).
For all the care taken in outlining the elements of nonsuitability for young persons, 

the draftsmen made a tacit assumption that the “Z” classification would connote obscenity 
for adults. Id. § 1(f)(5); see note 138 supra. The conclusion that “Z” represents a 
classification of “obscene” films is inescapable since only obscene motion pictures may 
be prohibited entirely. See notes 12-17 supra and accompanying text.

Beyond this tacit definition of “Z” as obscene and “X” as essentially obscene for 
young persons, the bill offered nothing but conclusory expressions of suitability as defi
nitions for the other statutory classifications. Md. S.B. 52 §§ 1 (f) (2)-(4) (1970 Sess.); 
see note 138 supra. Moreover, no attempt was made to specify the considerations which 
would lead the Board to classify a film as “suitable for general audiences” rather than 
“suitable for mature audiences (parental discretion advised).” These vague descriptions 
do, however, correspond closely with an earlier formulation of the MPAA ratings. See 
note 43 supra. Compare Md. S.B. 52 (1970 Sess.) with Interstate Circuit, Inc. v. City 
of Dallas, 390 U.S. 676, 691-703 (1968).

151 Cf. MPAA v. Specter, 315 F. Supp. 824 (E.D. Pa. 1970).
152 Engdahl v. City of Kenosha, 317 F. Supp. 1133 (E.D. Wis. 1970); see notes 113- 

114 supra and accompanying text.
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lting the exhibition of any part of an “X” film at a non-“X” program 
would have been open to attack as unconstitutionally overbroad.153

153 Aid. S.B. 52 § 8(a)(6) (1970 Sess.). Not every frame of an “X” movie is obscene 
for minors, yet section 8 would prohibit the exhibition of such non-“X” frames at non- 
“X” movies. See MPA A v. Specter, 315 F. Supp. 824 (E.D. Pa. 1970).

is* Md. S.B. 52 § 13 (1970 Sess.).
155 This, of course, assumes that the rest of the statute could survive other challenges. 

See Interstate Circuit, Inc. v. City of Dallas, 390 U.S. 676, 688 (1968) (classification 
tantamount to restraint); Bantam Books, Inc. v. Sullivan, 372 U.S. 58, 71 (same); Teitel 
Film Corp. v. Cusack, 390 U.S. 139 (1968) (procedural safeguards must accompany 
prior restraints); Freedman v. Maryland, 380 U.S. 51 (1965) (same).

156See Engdahl v. City of Kenosha, 317 F. Supp. 1133 (E.D. Wis. 1970); MPAA v. 
Specter, 315 F. Supp. 824 (E.D. Pa. 1970).

157 See note 12 supra.
158 See notes 14-17 supra and accompanying text.
159 The state’s interest in protecting an individual from exposure to obscenity has 

been the basis for all censorship. With the trend toward allowing the individual to 
choose freely how he will be entertained, the state’s interest may be reduced to assuring 
that the individual has sufficient information to make a meaningful choice. If an adult’s 
consent is to be the important factor in this area, that consent must be given with a full 
understanding of the situation in order to avoid unfair surprise.

If this bill ever is enacted into law, its severability clause154 would in
sure that a challenge on the issue of adequacy of standards would not 
defeat the entire statutory scheme.155 It is possible that such a challenge 
would result in the “M” and “R” classifications being held unconsti
tutionally vague.156 What would remain would be a three-class system: 
1) suitable for general audiences; 2) obscene for children; and 3) ob
scene for adults. Such classifications presently are recognized as legiti
mate,157 but the legitimacy of any consequences flowing from these 
classifications themselves is very much in doubt, at least so far as adults 
are concerned.158

Should such a three-class system be deemed inadequate for purposes 
of informing the public about the nature and content of various motion 
pictures, it seems likely that specific standards could be devised to sup
port further differentiation. A three-class system based on concepts of 
“suitability” is largely subjective. Further distinctions between films in 
any given class probably would have to be drawn upon more objective 
considerations. Perhaps a system of subratings could be devised to indi
cate the quantitative amount of certain activities or scenes shown in a 
given film. Several factors could be considered and rated separately. 
The various subratings could then be used to “flesh out” the broader 
general classification. Such subratings would serve to inform movie
goers more fully at least of the content, if not the nature, of a given 
motion picture. They would aid the rational exercise of individual dis
cretion in choosing motion pictures to attend. The state has a valid 
interest in seeing that the citizen is provided with such information159 
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and can compel the use of all classifications and subratings in movie 
advertisements.160

160 “Local authorities can certainly enforce regulations requiring ‘truth in exhibition 
by the local exhibitor ... to insure against affronts to the unsuspecting citizen.” United 
States v. 35 MM. Picture Film, 432 F.2d 705, 715 (2d Cir. 1970).

161 Roth v. United States, 354 U.S. 476, 485 (1957).
162 See Cox v. Louisiana, 379 U.S. 536, 554 (1965); Roth v. United States, 354 US. 

476,483 (1957).
163 The balancing of interests approach to the problem of regulating expression is tra

ditional to our law, especially when the “speech” part of the expression is intertwined 
with conduct. See Cox v. Louisiana, 379 U.S. 559, 562-64 (1965) (state’s interest in as
suring efficient administration of justice balanced against citizens’ right to protest and 
petition); Valentine v. Chrestensen, 316 U.S. 52, 54-55 (1942) (state’s interest in con
trolling access to and use of the public streets balanced against the individual’s in com
mercial advertising and political protest); Chaplinsky v. New Hampshire, 315 U.S. 
568, 571-72 (1941) (state’s interest in preserving the general peace and order of society 
balanced against freedom to use “fighting words” or insulting language). Cf. Stanley v. 
Georgia, 394 U.S. 557, 563-68 (1969) (state’s interest in regulating obscenity balanced 
against individual’s right to privacy).

104 In Stanley v. Georgia, the state urged that its interest in protecting the individual 
was sufficient to justify intrusion into the privacy of the home. The Court rejected 
this contention, while recognizing an interest in regulating the sale and distribution of 
obscenity in order to protect children and the sensibilities of the general public. 394 
U.S. 557, 563-68 (1969); see Obscenity Report 304-06. The position urged unsuccess
fully by the state in Stanley is similar to that taken by almost every censor; obscenity 
should be suppressed to protect the morals and wellbeing of the individual, whether the 
individual desires to be protected or not.

165 Mr. Justice Douglas has expressed himself vigorously on the subject of the first 
amendment. His view of the first amendment would not allow the state, in the guise of 
the censor, to interfere with the free flow of ideas, even “obscene” ideas.

[The mandate of the first amendment] is directed to any law “abridging the 
freedom of speech, or of the press.” I appreciate that there arc those who 
think that “obscenity” is impliedly excluded; but ... I have been unable to 
reach that conclusion. . . . And the corollary of that view ... is that Big 
Brother can no more say what a person shall listen to or read than he can 
say what shall be published.
• • • •

Conclusion

An argument can be made that any system of classification has a 
serious chilling effect upon the exercise of first amendment protected 
freedoms. Putting aside the fact that the first amendment does not 
protect all obscenity,161 the fact remains that the first amendment is not 
absolute.162 Where there is a compelling state interest, even the first 
amendment must yield to reasonable exercises of the police power.163 
An underlying basis of obscenity legislation is the state’s compelling in
terest in protecting the morality of the community.164 This must be 
weighed against the argument that the individual has the right to be 
free in his private enjoyment of even immoral materials.165
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I he traditional first amendment “marketplace of ideas” argument 
presupposes either an educated populace or the ability to reject un
wanted ideas at no cost.160 An informational system of classification 
would further this ideal in two ways. First, it would help even the 
naive individual to make reasoned choices and to compete effectively 
or shop wisely in the “marketplace.” Second, it hopefully would pro
tect the public from unwanted offense; let those who choose to see an 
“offensive” movie do so, but let no man choose to see it unaware of 
the fact that certain elements of the film might combine to offend him. 
So long as the statutory scheme is informational rather than regulatory, 
the interest of the state in achieving these desired ends justifies the 
exercise of the police power.

... As I read the First Amendment, it was designed to keep the state and 
the hands of all state officials off the printing presses of America and off 
the distribution systems for all printed literature, [citations and footnotes 
omitted]

Ginsberg v. New York, 390 U.S. 629, 652-54, 655 (1968) (Douglas, J., dissenting).
The Court’s decision in Stanley v. Georgia has established the right of an individual 

to possess obscene materials in the privacy of his home. 394 U.S. 557. Subsequent chal
lengers of statutes regulating obscenity have sought to broaden the concept of “private” 
enjoyment to include any consensual viewing or purchase of obscene materials con
ducted in a way to insulate children and the nonconsenting general public. See note 17 
supra.

16€ Justice Holmes was the first to enunciate the rationale in terms of a marketplace. 
Abrams v. United States, 250 U.S. 616, 629-30 (1919) (Holmes, J., dissenting). Justice 
Holmes’ conception of freedom of speech was that political and intellectual progress 
could best be advanced by a free flow of ideas; truth would win out in the “competition 
of the market.” Id. at 630. Yet even Holmes recognized that, at least in certain cir
cumstances, speech could be regulated. The purpose of regulation could not be to 
suppress ideas, but only to protect the public from some “clear and present danger.” 
Schenck v. United States, 249 U.S. 47 (1919).

107 States have not yet enacted labeling statutes to the same extent as the federal gov
ernment, perhaps because of the interstate commerce problems involved. Nevertheless, 
whether at the state or federal level, the rationale supporting such legislation would be 
the same: The consumer is entitled to truthful information about the products he 
consumes.

At the federal level, for example, the Federal Food, Drug and Cosmetic Act of 1938 
compels the labeling of certain products. See, e.g., 21 U.S.C. § 343 (1964) (food); id. 
; 347 (colored oleomargarine); id. § 352 (drugs); id. § 457 (poultry). The states too, 
have enacted similar legislation. See, e.g., Ariz. Rev. Stat. Ann. § 36-903 (1956) (food); 
Md. Ann. Code art. 48, § 120 (1957) (commercial feed); R.I. Gen. Laws Ann. § 21-28-26 
(1969) (drugs). Arguably at least, motion pictures could be labeled to indicate to 
prospective viewers the number of minutes during which violence, nudity, and other 
themes are portrayed on the screen.

ics The states have long employed false advertising statutes to deal with public mis
representations. See, e.g., Md. Ann. Code art. 27, § 195 (1971) (criminal penalty); N.Y. 
Gen. Bus. Law § 350 (McKinney 1968) (civil penalty for false advertising); N.Y.

States have the authority to require the labeling of products167 and 
to prohibit and punish false advertising.168 It would seem that this * 107 
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authority is applicable even when the product to be labelled or adver
tised is within the protection of the first amendment. There is no con
stitutional right applicable to the entertainment industry which entitles it 
to dupe the public. With a statute compelling full and truthful dis
closure, willful misrepresentation would be an obvious offense, first 
amendment or not. So long as a theater owner deals honestly with his 
customers, he has nothing to fear from a forced disclosure statute. A 
strictly informational classification system, whether combined with age 
restrictions or not, would be far less intrusive into first amendment pro
tected areas than certain presently valid state and federal statutes.

Penal Law § 190.20 (McKinney 1968) (criminal penalty for false advertising); Pa. Stat. 
Ann. tit. 18, § 4857 (1963) (criminal penalty). See generally Note, The Regulation of 
Advertising, 56 Colum. L. Rev. 1018, 1057-78 (1956).



COMMENT
NEGLIGENTLY INFLICTED MENTAL 

DISTRESS: THE CASE FOR AN 
INDEPENDENT TORT

In our increasingly complex society, the orderly and normal function
ing of a man’s mind is as critical to his well-being as physical health.1 
Indeed, a sound mind within a disabled body can accomplish much, while 
a disabled mind in the soundest of bodies is rarely capable of making 
any substantial contribution to society.2 It would seem logical, there
fore, that the same protections extended to physical well-being also 
should be accorded mental equilibrium. Established American jurispru
dence, however, has considered the area of “emotional equilibrium” 
to be either unworthy or incapable of legal recognition as an inde
pendently protected interest.3 Decisions of American courts in this area 
have not been based on logic, but upon apprehensions that courts are 
not equipped to handle such claims4 because mental and emotional 
injuries are in reality too trivial5 and cannot be adequately and objec
tively proven.0

1 “| P]eople are as entitled to be free from psychotic scars upon the mental functions 
as they are to be free from scars upon their body.” Mason v. Gray, Case No. 22544, 
at 5 (Kootenai County Ct., Idaho, filed Sept. 26, 1967). See Cantor, Psychosomatic 
Injury, Traumatic Psychcmeurosis, and Law, 6 Clev.-Mar. L. Rev. 428, 430 (1957).

2 Mason v. Gray, Case No. 22544, at 5 (Kootenai County Ct., Idaho, filed Sept. 26, 
1967); see J. Coleman, Abnormal Psychology and Modern Life 192 (3d ed. 1964).

3 From earliest times, courts have refused to recognize negligently produced emo
tional disturbance as an invasion of an interest sufficient to constitute a tort. F. Harper, 
A Treatise on the Law of Torts § 67, at 155 (1933) [hereinafter cited as Harper], 
Courts only recently have begun to acknowledge a cause of action for the intentional 
infliction of mental distress. W. Prosser, Handbook of the Law of Torts § 11, at 41-42 
(3d ed. 1964) [hereinafter cited as Prosser]. Denial of recovery has been based on 
two rationales: (1) mental equilibrium is not an important enough area to merit inde
pendent protection; and (2) the judicial machinery is incapable of compensating for 
invasion of this mental equilibrium. See notes 5-6 infra and accompanying text. See 
generally Prosser §§ 11, 55, at 42-43, 346.

4“[T]o hold persons who are merely negligent bound to anticipate and guard 
against fright . . . would open a wide door for unjust claims, which could not suc
cessfully be met.” Spade v. Lynn & B. R.R.. 168 Mass. 285, 290, 47 N.E. 88, 89 (1897). 
In addition, the court expressed the concern that it only would be able to administer 
a rule requiring physical injury inflicted from an external source. Id.

5 See, e.g., Swanson v. Swanson, 121 Ill. App. 2d 182, 257 N.E.2d 194 (1970) (emo
tional disturbance resulting from brother’s failure to inform plaintiff of mother’s death 
ruled not severe enough); Paxon v. Cass County’ Roads Comm’n, 325 Mich. 276, 38 
N’.W.2d 315 (1938) (no damages for injured feelings suffered as a result of discharge 
from employment); Stiles v. Pantages Theatre Co., 152 Wash. 626, 279 P. 112 (1929)

I 1237 ]
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This Comment will evaluate the feasibility of according independent 
legal protection to mental equilibrium by examining the courts’ as
sumptions that mental injuries are incapable of adequate proof and too 
trivial to be compensated. It will, in addition, consider how the courts 
should deal with the special problems of damages, causation, and proof 
which arise from injuries of this nature.

Traditional Approach to Mental Injuries

Courts have historically allowed plaintiffs to maintain a cause of action 
for mental distress7 only in the presence of special limiting and qualify
ing factors. In general, if no independently protected right has been 
violated, mental distress alone has not been deemed sufficient to give 
the victim a cause of action, mental suffering being recompensed only 
as one element of the damages awarded for violation of a protected

(no recovery for mental distress when plaintiff was intentionally denied permission to 
enter contest). For example, in Barry v. Baugh, a nurse sued a doctor for mental pain, 
fright, and humiliation resulting from false statements; the court held that, in the 
absence of special damages, mere insult and contemptuous language were insufficient 
to establish a cause of action. Ill Ga. App. 813, 816, 143 S.E.2d 489, 492 (1965).

G See, e.g., Chesapeake & Potomac Tel. Co. v. Clay, 90 U.S. App. D.C. 206, 194 F.2d 
888 (1952) (mental pain without concomitant physical injury is too vague); Manie v. 
Matson Oldsmobile-Cadillac Co., 378 Mich. 650, 148 N.W.2d 779 (1967) (no recovery 
for negligently inflicted mental or emotional distress as a matter of law); Burke v. 
Western Union Tel. Co., 137 Neb. 878, 291 N.W. 555 (1940) (mental pain and suffer
ing alone are too vague for legal redress). Illustrative of the courts’ fears is Knaub v. 
Gotwalt, where the court held that a mother and father who had seen their child run 
over could not recover for any mental distress they suffered since it would be impos
sible for medical science to prove that such subjective symptoms were the result of 
seeing the accident. 422 Pa. 267, 271, 220 A.2d 646, 647 (1966).

7 Mental distress is a very difficult phrase to define both medically and legally. Many 
different terms have been used to denote the same idea, such as emotional disturbance, 
mental suffering, mental anguish, emotional distress, and emotional harm. All of these 
phrases are interchangeable, and all appear to have equally vague meanings. See Re
statement (Second) of Torts § 46, comment j at 77-78 (1965); Schwartz, Neuroses 
Following Trauma, Trauma, Dec. 1959, at 32 [hereinafter cited as Schwartz, Neuroses 
Following Treturn a].

For an example of the plethora of terms used by courts compare Cosgrove v. 
Beymer, 244 F. Supp. 824 (D. Del. 1965) (characterizing injury both as “mental anguish” 
and “emotional disturbance”) with Gefter v. Rosenthal, 384 Pa. 123, 119 A.2d 250 (1956) 
(denying recovery for “mental suffering” or “emotional distress”).

8 Damages awarded under these tests are dependent upon the existence of some other 
tort and arc attached to this tort as an additional factor to be considered in awarding 
damages. Such “parasitic” damages thus afford only indirect protection. Harper § 67, 
at 154-56; Prosser § 55, at 349-50. See e.g., Renner v. Canfield, 36 Minn. 90, 30 N.W. 
435 (1886); Ewing v. Pittsburgh, C., C. & St. L. Ry., 147 Pa. 40, 23 A. 340 (1892); 
Magruder, Mental and Emotional Disturbance in the Law of Torts, 49 Harv. L. Rev. 
1033, 1048 (1936); McNiece, Psychic Injury and Tort Liability in New York, 24 St. 
John’s L. Rev. 1, 10 n.29 (1949); cf. Bartow v. Smith, 149 Ohio St. 301, 78 N.E.2d 735
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IMMEDIATE PHYSICAL INJURY OR IMPACT RULE

The earliest cases which allowed recovery for mental distress were 
those in which the plaintiff suffered a contemporaneous physical in
jury or impact accompanied by mental distress.* 9 Courts required impact 
or injury as a means of assuring the legitimacy of the alleged claims.10 
In Zelinsky v. Cbimics11 for example, the plaintiff was involved in a 
minor automobile accident. The court held that although there was 
no apparent physical injury, the impact of collision was alone sufficient 
to allow recovery for resulting mental disturbance, since any degree of 
physical impact provides assurances that the alleged claim is not 
illusory.12

(1948) (no recovery for emotional distress because one must be in a situation where he 
is entitled to protection); Bedard v. Notre Dame Hospital, 89 RJ. 195, 151 A.2d 690 
(1959) (plaintiff entitled to at least nominal damages because a legally protected in
terest was invaded).

9 See Kentucky Traction & Terminal Co. v. Roman’s Guardian, 232 Ky. 285, 23 S.W. 
2d 272 (1929); Consolidated Traction Co. v. Lambertson, 59 N.J.L. 297, 36 A. 100 (Sup.. 
Ct. 1896).

In most instances, however, this rule was applied in a negative manner, denying re
covery for mental distress because there was no impact or physical injury. The two 
classic examples of this rule are Spade v. Lynn & B. R.R., 168 Mass. 285, 47 N.E. 88 
(1897), and Mitchell v. Rochester Ry., 151 N.Y. 107, 45 N.E. 354 (1896). In Spade, 
the plaintiff, a passenger on defendant’s subw’ay, was frightened by the manner in 
which defendant’s conductor treated a drunken passenger. The court held there could 
be no recovery for the fright where there was no injury to the person from without. 
168 Mass, at 290, 47 N.E. at 89. In Mitchell, the plaintiff was waiting to board a 
horsedrawn trolley which was negligently stopped so that the plaintiff was standing 
between the horses’ heads. Although she was not touched, plaintiff was frightened, 
fainted, and shortly thereafter suffered a miscarriage. The court held there could be 
no recovery for any physical consequences resulting from mere fright alone. 151 N.Y. 
at 109, 45 N.E. at 354.

10 Herrick v. Evening Express Publishing Co., 120 Me. 138, 140, 113 A. 16, 17 (1921) 
(if no bodily injury then no premise upon which to base a conclusion of mental suf
fering). See Brody, Negligently Inflicted Psychic Injuries: A Return to Reason, 7 
Vill. L. Rf.v. 232, 233-34 (1962); Note. Negligently Caused Mental Distress: Should 
Recovery Be Allowed, 13 S. Dak. L. Rev. 402 (1968).

11 196 Pa. Super. 312, 175 A.2d 351 (1961).
12 Id. at 318, 175 A.2d at 354.
13 See Hamilton v. Pepsi-Cola Bottling Co., 132 A.2d 500 (D.C. Mun. App. 1957) (no 

recovery for mental suffering from soft drink containing matches because no immedi
ate physical injury); Clark v. Choctawhatchee Elec. Coop., 107 So.2d 609 (Fla. 1958)
impact found from electrical current flowing through plaintiff briefly); Horan v. 

Klein’s-Shcridan, Inc., 62 Ill. App. 2d 455, 211 N.E.2d 116 (1965) (burns and loss of 
hair sufficient impact for recovery); Alexander v. Pacholek, 222 Mich. 157, 192 N.W. 
652 (1923) (no recovery where undertaker returned body of dead infant because no 
impact); Tuttle v. Meyer Dairy Products Co., 138 N.E.2d 429 (Ohio Ct. App. 1956) 
(no impact or injury when glass found in mouth while eating food); Bosley v. An

The impact rule subsequently became widely accepted in one form or 
another.13 Morton v. Stack1* epitomizes the manner in which courts 
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strained to apply the impact rule. In Morton, a child suffered mental 
disturbance as a result of being trapped in a burning building before 
being rescued. The court held that smoke inhaled by the child consti
tuted sufficient physical impact to assure an actual injury.14 15 16 Application 
of this principle thus provided anomalous results,15 and eventually the 
principle was rejected in favor of a more modern approach.17

drews, 393 Pa. 161, 142 A.2d 263 (1958) (no impact from being chased by trespassing 
bull).

14 122 Ohio St. 115, 170 N.E. 869 (1930).
15 Id.
16 There are many cases in which the impact rule was stretched to absurd lengths to 

allow recovery to deserving plaintiffs. See, e.g., Porter v. Delaware L. & W. R.R., 73 
N.J.L. 405, 63 A. 860 (Sup. Ct. 1906) (dust in eyes would be sufficient impact); Potere 
v. City of Philadelphia, 380 Pa. 581, 112 A.2d 100 (1955) (even trivial bodily injuries 
will sustain an action for mental distress); Hess v. Philadelphia Transp. Co., 358 Pa. 
144, 56 A.2d 89 (1948) (falling electric wire striking car was sufficient impact).

17 See Lambert, Tort Liability for Psychic Injuries, 41 B.U.L. Rev. 584 (1961). Prosser 
has suggested that the impact rule is almost certainly destined for extinction. Prosser 
§ 55, at 351. See, e.g., Orlo v. Connecticut Co., 128 Conn. 231, 21 A.2d 402 (1941); 
Robb v. Pennsylvania R.R., — Del. —, 210 A.2d 709 (1965); Colla v. Mandella, 1 Wis.2d 
594, 85 N.W.2d 345 (1957).

18 Sec Prosser § 55, at 351; 3 Wash. & Lee L. Rev. 177 (1941).
19 While recovery was allowed in a wider variety of situations, courts still limited 

it to instances where plaintiff would hare had a cause of action regardless of this men
tal distress. See Baltimore & O. R.R. v. McBride, 36 F.2d 841 (6th Cir. 1930). The fact 
that the plaintiff suffered physical injury as a part of the aggregate attending results 
precluded the defense that the connection between the negligent cause and the resulting 
nervous shock was too remote for legal contemplation and replaced the narrower impact 
limitations. Id. at 842. See, e.g., Mashunkashey v. Mashunkashey, 189 Okla. 60, 113 P.2d 
190 (1941) (mental pain and suffering only compensable when made an element of 
damages); Hinish v. Meier & Frank Co., 166 Ore. 482, 113 P.2d 438 (1941) (mental 
suffering compensable where wrongful act infringes upon legal right); Becker v. 
Borough of Schuylkill Haven, 200 Pa. Super. 305, 189 A.2d 764 (1963) (plaintiff must 
furnish basis for damages according to some definite legal rule).

20 See, e.g., Mahnke v. Moore, 197 Md. 61, 77 A.2d 923 (1951) (action allowed for 
physical injury directly caused by defendant’s negligence despite lack of impact); 
Falzone v. Busch, 45 N.J. 559, 214 A.2d 12 (1965) (illness resulting from fear of col
lision with negligent driver sufficient injury for recovery); Hill v. Kimball, 76 Tex.

SUBSEQUENT PHYSICAL INJURY WITHOUT IMPACT

In response to the inadequacies of the impact rule, courts developed 
a more liberal approach in allowing compensation for negligently in
flicted mental distress.18 Although recovery continued to be viewed ex
clusively as parasitic damages,19 courts came to require only that the 
plaintiff suffer subsequent physical injury resulting directly from the 
negligently inflicted mental distress.20 An additional element often 
weighed in the application of this approach is the nature of the plain
tiff’s fear; if he does not fear for his own safety, recovery will not be 
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allowed.* 21 This second element serves merely as an arbitrary restriction 
manifesting continued judicial reluctance to expand the protection 
accorded mental equilibrium. The dual requirements of the injury 
approach are apparent in Bowrn v. Williams22 where the defendant 
negligently drove his truck into the plaintiff’s house, causing injuries 
to the latter arising from fear for her safety as well as for the safety of 
her children. The court held that recovery should be allowed where 
clear and substantial physical injury results from fright directly attrib
utable to the defendant’s negligent act.23

210, 13 S.W. 59 (1890) (miscarriage suffered from witnessing assault held compensable). 
But see Espinosa v. Beverly Hosp., 114 Cal. App. 2d 232, 249 P.2d 843 (1952) (loss of 
sleep and severe distress from receiving wrong baby not recoverable).

21 See Strazza v. McKittrick, 146 Conn. 714, 156 A.2d 149 (1959); Falzone v. Busch, 
45 N.J. 559, 214 A.2d 12 (1965); Niederman v. Brodsky, 436 Pa. 401, 261 A.2d 84 (1970); 
Harper & McNeely, A Re-examination of the Basis for Liability for Emotional Distress, 
1938 Wis. L. Rev. 426.

Instead of fear for personal safety some courts use a zone of danger test. Compare 
Smith v. Rodcne, 69 Wash.2d 482, 418 P.2d 741 (1966) (physical injury) and Murphy 
v. City of Tacoma, 60 Wash.2d 603, 374 P2d 976 (1962) (physical injury) 'with Orlo v. 
Connecticut Co., 128 Conn. 231, 21 A.2d 402 (1941) (zone of danger) and Resavage v. 
Davies, 199 Md. 479, 86 A.2d 879 (1952) (zone of danger).

Most often, both the personal danger and the zone-of-danger tests will be satisfied 
under identical factual conditions—if the plaintiff is within the zone of physical risk, he 
generally will be conscious of his peril. See Bowman v. Williams, 164 Md. 397, 403, 165 
A. 182, 184 (Ct. App. 1933). Where both tests are not satisfied, however, small factual 
distinctions could decide the outcome, and decisions could be difficult. See O’Meara 
v. Burscll, 90 Wash. 557, 156 P. 550 (1916).

22 1 64 Md. 397, 165 A. 182 (Ct. App. 1933).
23 /J. ar 404, 165 A. at 184.
24 Even doctors have a difficult time distinguishing between “mental” and “physical,” 

because every emotional disturbance has a physical aspect and every physical disturb
ance has an emotional aspect. Schwartz, Neuroses Following Trauma, at 32. The dis
tinction becomes even more uncertain upon an examination of the standards courts 
have verbalized and the injuries they have included under those standards. For example, 
in Bowman v. Williams, the court’s standard was “some clearly apparent and substan
tial physical injury as manifested by an external condition or bv symptoms clearly 
indicative of a resultant pathological, physiological, or mental state.” 164 Md. 397, 404, 
165 A. 182, 184 (Ct. App. 1933). The symptoms for which plaintiff recovered were 
weakness and nervousness. Id. at 399. 165 A. at 183. In Espinosa v. Beverly Hosp., on 
rhe other hand, where the jury was instructed that definite nervous disturbances or dis
orders caused by mental shock and excitement are classified as physical injuries, no 
recovery was permitted for loss of sleep. 114 Cal. App. 2d 232, 233, 249 P.2d 843, 844 
(1953). Cosgrove v. Beymer adds to the confusion, holding that there could be no 
recovery for emotional distress, even though accompanied bv “physical” manifestations 

The ramifications of this change from the impact to the injury rule 
are as yet difficult to ascertain. Because of a definitional morass sur
rounding the use of the words “physical" and “mental,” it is often diffi
cult to accurately predict what types of injuries each jurisdiction will 
consider worthy of compensation.24 Although courts have continued 
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to retain arbitrary limitations because of apprehensions over the legiti
macy of mental injuries,25 development of the injury rule indicates a 
willingness to accept a less stringent standard of proof than that previ
ously required.26

such as dizziness, mild headache, and nervousness, as long as there was no bodily harm. 
244 F. Supp. 824, 826 (D. Del. 1965). Daley v. LaCroix epitomizes the controversy. 384 
Mich. 4, 179 N.W.2d 390 (1970). Both the court and the dissenting justices agreed that 
the standard to be applied was a definite and objective physical injury. Id. at —, —, 
179 N.W.2d at 395, 397. However, they could not agree whether the traumatic neu
rosis suffered by the plaintiff was an objective physical injury. Id. at —, 179 N.W2d at 
397. See Bohlen & Polikoff, Liability in Pennsylvania for Physical Effects of Fright, 80 
U. Pa. L. Rev. 627, 634 (1932); Goodrich, Emotional Disturbance as Legal Damage, 20 
Mich. L. Rev. 497, 501-04 (1922).

25 See, e.g., Kaufman v. Western Union Tel. Co., 224 F.2d 723 (5th Cir. 1955), cert, 
denied, 350 U.S. 947 (1956); Baltimore & O.R.R. v. McBride, 36 F.2d 841 (6th Cir. 1930); 
Cosgrove v. Beymer, 244 F. Supp. 824 (D. Del. 1965).

26 Sec, e.g., Stewart v. Rudner, 349 Mich. 459, 84 N.W.2d 816 (1957); Nieman v. 
Upper Queens Medical Group, 220 N.Y.S.2d 129 (N.Y.C. County Ct. 1961); Niederman 
v. Brodsky, 436 Pa. 401, 261 A.2d 84 (1970).

27See B.F. Goodrich Co. v. Hughes, 239 Ala. 373, 194 So. 842 (1940); Zeigler v. F St. 
Corp., 248 Md. 223, 235 A.2d 703 (1967); Buchanan v. Stout, 123 App. Div. 648, 108 
N.Y.S. 38 (1908); Ver Hagen v. Gibbons, 47 Wis. 2d 220, 177 N.W.2d 83 (1970); Smith, 
Relation of Emotions to Injury and Disease: Legal Liability for Psychic Stimuli, 30 
U. Va. L. Rev. 193, 243-45 (1944); 34 Rocky Mt. L. Rev. 248, 249 (1962).

28 See Lessard v. Tarca, 20 Conn.Supp. 295, 133 A.2d 625 (Super. Ct. 1957); Jellev v. 
LaFlame, 108 N.H. 471, 238 A.2d 728 (1968); Tobin v. Grossman, 24 N.Y.2d 609,'249 
N.E.2d 419, 301 N.Y.S.2d 554 (1969); Magruder, supra note 8, at 1038-41; 36 S. Cai.. L. 
Rev. 299 (1963). But see Greenberg v. Stanley, 51 N.J. Super. 90, 143 A.2d 588 (1958) 
(recovery for distress of bystander granted as “integral” with physical injuries).

29 See Zeigler v. F St. Corp., 248 Md. 223, 235 A.2d 703 (1967) (no recovery for 
mental suffering due to flooding of land); Buchanan v. Stout, 123 App. Div. 648, 108 
N.Y.S. 38 (1908) (no recovery for mental distress resulting from death of plaintiff’s 
cat).

30Zeigler v. F St. Corp., 248 Md. 223, 225-26, 235 A.2d 703, 705 (1967). See United 
States v. Hatahley, 257 F.2d 920 (10th Cir. 1958); State v. Baltimore Transit Co., 197 
Md. 528, 80 A.2d 13 (1951). Where the injury to property is maliciously, intentionally, 
or fraudulently caused, however, mental suffering is allowed as parasitic damages. 
Valley Development Co. v. Weeks, 147 Colo. 591, 597, 364 P.2d 730, 733 (1961). See 

AREAS NOT GRANTED PARASITIC PROTECTION

Application of the traditional parasitic damages approach consistently 
has led courts to deny recovery for mental distress in cases involving 
damage to property27 and in cases where a bystander suffers mental 
distress from having witnessed injury to another.28 In property damage 
situations courts have denied parasitic recovery for mental distress 
caused by unintentional injury to property, either real or personal,29 
and for physical injuries resulting from the mental suffering under the 
rationale that such damages are an unforeseeable consequence of the 
negligence.30
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In bystander cases, courts have employed several rationales in denying 
recovery. Jurisdictions subscribing to the zone-of-danger rule have 
held that recovery is proper only for injuries resulting from fear for 
one’s own safety and not that of third parties.31 Other jurisdictions have 
based their denial of recovery upon the belief that no duty exists be
tween the plaintiff and defendant.32 Still others have used a foresee
ability rationale in holding that resulting damages are not the natural 
and probable consequence of the defendant’s act.33

Walker v. Ingram, 251 Ala. 395, 37 So. 2d 685 (1948); Murphy v. City of Tacoma, 60 
Wash. 2d 603, 374 P.2d 976 (1962).

31 Strazza v. McKittrick, 146 Conn. 714, 718-19, 156 A.2d 149, 152 (1959). See notes 
21-23 supra and accompanying text; see, e.g., Cleveland, C., C. & St. L. Ry. v. Stewart, 
24 Ind. App. 374, 56 N.E. 917 (1900); McGee v. Vanover, 148 Ky. 737, 147 S.W. 742 
( 1912); Sanderson v. Northern Pac. Rv., 88 Minn. 162, 92 N.W. 542 (1902).

32 Cote v. Litawa, 96 N.H. 174, 177, 71 A.2d 792, 795 (1950). See Resavage v. Davies, 
199 Md. 479, 86 A.2d 879 (1952); Waube v. Warrington, 216 Wis. 603, 258 N.W. 497 
(1935).

33 McCullough v. Orcutt, 14 Ill. App. 2d 503, 522, 145 N.E.2d 109, 114 (1957). See, 
e.g., St. Martin v. New York, N.H. & H.R.R., 89 Conn. 405, 94 A. 279 (1915); McGee 
v. Vanover, 148 Ky. 737, 147 S.W. 742 (1912); Jelley v. LaFlame, 108 N.H. 471, 238 
A.2d 728 (1968).

'See, e.g., Barnett v. Collection Service Co., 214 Iowa 1303, 1312, 242 N.W. 25, 28 
(1932); Moore v. Jefferson Hosp., Inc., 208 Va. 438, 441-42, 158 S.E.2d 124, 127 (1967); 
Gadbury v. Bleitz, 133 Wash. 134, 136, 233 P. 299 (1925).

See, e.g., Acadia Cal. Ltd. v. Herbert, 54 Cal. 2d 328. 353 P.2d 294, 5 Cal. Rptr. 686 
1960); Kornoff v. Kingsburg Cotton Oil Co., 45 Cal. 2d 265, 288 P.2d 507 (1955); M.J. 

Rose Co. v. Lowery, 33 Ohio App. 488, 169 N.E. 716 (1929).
36 See, e.g., Guthridge v. Pen-Mod, Inc., 239 A.2d 709 (Del. Super. Ct. 1967); Cur- 

nutt v. Wolf, 244 Iowa 683, 57 N.W.2d 915 (1953); LaSalle Extension Univ. v. Fogarty, 
126 Neb. 457, 253 N.W. 424 (1934); Housh v. Peth, 99 Ohio App. 485, 135 N.E.2d 440 
(1955).

37 See, e.g., Fields v. Victory Chain Store, Inc., 59 Misc. 2d 814, 300 N.Y.S.2d 688 
(Oneida County Sup. Ct. 1969); Bean v. Best, 77 S.D. 433, 93 N.W.2d 403 (1958); 
Lane v. Collins, 29 Wis. 2d 264, 138 NAV.2d 266 (1965).

38 See, e.g., Hogan v. New York Times Co., 211 F. Supp. 99 (D. Conn. 1962) ; Loril- 
lard v. Field Enterprises, Inc., 65 Ill. App. 2d 65, 213 N.E.2d 1 (1965); Rowe v. Myers, 
204 Mich. 374, 169 N.W. 823 (1918). See also Magruder, supra note 8, at 1055-56.

intentional torts

Recovery for mental distress is awarded more readily as parasitic 
damages in cases of intentional torts. When an act is willful or mali
cious, courts generally have compensated victims for injurious results 
proximately flowing from the act.34 Thus, many states have awarded 
damages for mental distress when there is an independent intentional 
tort such as trespass,35 invasion of privacy,36 false imprisonment,37 or 
defamation, libel, and slander.38 The Restatement of Torts, moreover, 
has adopted this reasoning in deciding that the intentional infliction of 
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mental distress constitutes an independent tort.39 Under the Restate
ment rule, damages for mental distress are no longer merely a parasitic 
element, and adoption of this rule manifests judicial recognition that 
mental disturbance is an injury serious enough to warrant independent 
legal protection.40

39 “One who by extreme and outrageous conduct intentionally or recklessly causes 
severe emotional distress to another is subject to liability for such emotional distress, 
and if bodily harm to the other results from it, for such bodily harm.” Restatement 
(Second) of Torts § 46(1) (1965).

40 “The interest in freedom from severe emotional distress is regarded as of suffi
cient importance to require others to refrain from conduct intended to invade it.” 
State Rubbish Ass’n v. Siliznoff, 38 Cal. 2d 330, 337, 240 P.2d 282, 285 (1952), quoting 
Restatement of Torts § 46, comment d at 72-73 (Supp. 1948). Several courts have 
allowed recovery for intentionally inflicted mental distress despite the absence of 
physical harm. See, e.g., Savage v. Boies, 77 Ariz. 355, 272 P.2d 349 (1954); Lyons v. 
Zale Jewelry Co., 246 Miss. 139, 150 So. 2d 154 (1963); First Nat’l Bank of Jacksonville 
v. Bragdon, — S.D. —, 167 N.W.2d 381 (1969).

41 See notes 31-33 supra and accompanying text.
42 See Lambert, supra note 17, at 585; Smith, Relation of Emotions to Injury and Dis

ease, supra note 27, at 198.
43 See, e.g., McCardle v. George B. Peck Dry Goods Co., 271 Mo. Ill, 195 S.W. 1034 

(1917) (fear of opening the door to false claims); Ward v. West Jersey & S. R.R., 65 
N.J.L. 383, 47 A. 561 (Sup. Ct. 1900) (court must guard against feigned injuries and 
speculative claims); Bosley v. Andrews, 393 Pa. 161, 142 A.2d 263 (1958) (for even’ 
wholly genuine claim, there would be a tremendous number of faked ones). Typical 
of such decisions is Huston v. Borough of Freemansburg, where plaintiff suffered se
vere fright resulting in his death. The court denied recovery expressing concern that 
allowing recovery could cause manv exaggerated and fraudulent claims. 212 Pa. 548, 
551, 61 A. 1022, 1023 (1905).

a See, e.g., Cleveland, C., C. & St. L. Ry. v. Stewart, 24 Ind. App. 374, 56 N.E. 917 
(1900) (concern over false claims and flood of new litigation); Ward v. West Jersey 
& S. R.R^ 65 N.J.L. 383, 47 A. 561 (Sup. Ct. 1900) (agreeing with other courts that a 
flood of litigation might ensue); Harned v. E-Z Finance Co., 151 Tex. 641, 254 S.W.2d 
81 (1953) (fear that a “wide door” would be opened to fictitious claims). For example, 
in Koplin v. Louis K. Liggett Co., the plaintiff found a centipede on his spoon while 

THE ROLE OF PUBLIC POLICY

As these results indicate, American courts have approached the 
problem of liability for infliction of mental distress with inconsistency. 
The reasoning in the bystander cases41 epitomizes the courts’ problems 
in this regard; despite language in these opinions invoking tests such as 
foreseeability, duty, and zone-of-danger, the motivation underlying 
denial of recovery has been one of public policy, with the courts con
tinuing to express fears that unlimited and undeserved liability will result 
from the extension of independent protection to mental equilibrium.42 
Thus, in denying recovery for mental distress, courts have repeatedly 
set forth the rationalizations that it would be impossible to weed out 
false claims,43 that a flood of litigation would ensue,44 and that dcfend- 
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ants would be subject to liability without a corresponding degree of 
culpability.45 Such fears illustrate the arbitrariness of public policy de
cisions and raise questions concerning the wisdom of cutting off liability 
on a per se basis.

eating soup in the defendant’s restaurant, and suffered mental distress. 322 Pa. 333, 334, 
185 A. 744 (1936). In denying recovery the court stated that it feared the scope of 
accident cases would be greatly enlarged if such a plaintiff could recover. Id. at 335, 
185 A. at 744.

45 See, e.g., Cosgrove v. Beymer, 244 F. Supp. 824 (D. Del. 1965) (compensating 
mental distress would burden the courts and defendants); Amaya v. Home Ice, Fuel 
& Supply Co., 59 Cal. 2d 295, 379 P.2d 513, 29 Cal. Rptr. 33 (1963) (concern over a 
lack of duty owed to plaintiff by defendant), overruled by, Dillon v. Legg, 68 Cal.2d
728, 441 P.2d 912, 69 Cal. Rptr. 72 (1968); Waube v. Warrington, 216 Wis. 603, 258 N.W. 
497 (1935) (fear that liability would be wholly out of proportion to the culpability of 
the tortfeasor). In Cote v. Lita'wa, a mother suffered fright and shock when she learned 
that her daughter had been struck by an automobile. 96 N.H. 174, 71 A.2d 792 (1950). 
The court denied recovery on the ground that an unreasonable burden would be placed 
upon drivers in such situations. Id. at 177, 71 A.2d at 795.

4C To date, the limitations have been eroded in California, Hawaii, Maine, Michigan, 
and New York.

47 In Battalia v. State, the plaintiff was not barred from recovering damages for 
severe emotional and neurological disturbances by any artificial test or rule. 10 N.Y.2d 
237, 241, 176 NT..2d 729, 731, 219 N.Y.S.2d 34, 37 (1961). While riding in a chair lift 
at a ski resort, she was severely frightened when a state employee negligently forgot 
to close the safety bar on her chair. In its opinion, the court of claims stated that it 
would look to whether “there is a real connection between the ultimate damage and 
the original wrong.” Battalia v. State, 17 Misc.2d 548, 553, 184 N.Y.S.2d 1016, 1021 
(Ct. Cl. 1959), aff’d, 10 N.Y.2d 237, 176 N.E.2d 729, 219 N.Y.S.2d 34 (1961). See Wal
lace v. Coca-Cola Bottling Plants, Inc., 269 A.2d 116 (Me. Sup. Ct. 1970); Daley v. 
LaCroix, 384 Mich. 4, 179 N.W.2d 390 (1970).

48 In Battalia, the court of claims adopted the reasoning of an earlier case recognizing 
the importance of mental equilibrium, although the court did not rely directly on the 
case. Battalia v. State, 17 Misc.2d 548. 551-52, 184 N.Y.S.2d 1016, 1019 (Ct. Cl. 1959); 
ree Ferrara v. Galluchio, 5 N.Y.2d 16, 152 N.E.2d 249, 176 N.Y.S.2d 996 (1958). In 
Ferrara, the court specifically held that freedom from mental disturbance was a pro
tected interest in the state of New’ York. Id. at 21, 152 N.E.2d at 252, 176 N.Y.S.2d at 
999. This logic was implicitly accepted by the highest state appellate court in Battalia 
in affirming the court of claims’ decision. Battalia v. State, 10 N.Y.2d 237, 176 N.E.2d
729, 219N.Y.S.2d 34 (1961).

Judicial Dissatisfaction with the Traditional Approach

Recently, cases in five American jurisdictions have challenged estab
lished limitations upon recovery for mental distress.46 These courts, 
recognizing the increasing complexity of society and the growing com
petence of medical science to determine the existence and extent of 
mental injuries, have indicated a greater willingness to abandon un
necessarily restrictive tests in determining liability.47 In setting aside 
arbitrary restrictions, these courts have recognized the importance of 
mental equilibrium,48 and have provided it with increased protection 
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through an enlightened application of traditional tort principles.49 * In 
Dillon v. Legg™ for example, the California supreme court defined those 
circumstances under which a tortfeasor has a duty to refrain from 
negligently causing a bystander to suffer mental distress. The court 
held that the determination of whether mental injuries may be foresee
able, and thus a defendant liable, depends upon three factors: 1) the 
plaintiff’s physical proximity to the negligent act; 2) whether the shock 
occurs from plaintiff’s direct observation or subsequent communication 
from a third person; and 3) the relationship of plaintiff to the victim.51 

Furthermore, these jurisdictions have attempted to define the often 
subtle injuries presented by mental equilibrium cases52 53 rather than deny
ing recovery on a per se basis. In Daley v. LaCroix,™ the defendant 
negligently caused an electrical explosion, which frightened two children 

49 In Wallace v. Coca-Cola, plaintiff, while drinking a bottle of defendant's product, 
suffered vomiting and concomitant mental distress when an unpackaged prophylactic 
touched his lips. 269 A.2d 117, 118, 122 (Me. Sup. Ct. 1970). The court held that the 
plaintiff’s mental and emotional suffering was compensable if it was reasonably fore
seeable and manifested by objective symptoms.

5° 68 Cal. 2d 728, 441 P.2d 912, 69 Cal. Rptr. 72 (1968).
51 Id. at 740-41, 441 P.2d at 920, 69 Cal. Rptr. at 80. By establishing these criteria, 

the Dillon court provides an equitable method for allowing recovery for mental dis
tress by bystanders without the risk of unlimited liability which many courts fear. For 
a discussion of the more traditional application of tort principles, see Waube v. War
rington, 216 Wis. 603, 258 N.W. 497 (1935); Smith, Relation of Emotions to Injury and 
Disease, supra note 27, at 252-54.

The Dillon court also explicitly pointed out the inconsistency and artificiality of 
the old zone-of-danger rule, reasoning that under its application the sister who witnessed 
the accident would recover, but the mother, who was a few feet further away, would 
have been denied recovery. 68 Cal. 2d at 733, 441 P.2d at 915, 69 Cal. Rptr. at 75. 
The court further noted that it is illogical to employ the zone-of-danger test when the 
impact rule has been rejected. Since impact is no longer required, the demise of the 
zone-of-danger rule is unavoidable because fear of impact was the only reason for the 
requirement of presence in the zone. Id.

52 The Ferrara court emphasized that certain “kinds of mental injury are marked by 
definite physical symptoms, which are capable of clear medical proof. It is entirely 
possible to allow recovery only upon satisfactory evidence and deny it when there 
is nothing to corroborate the claim, or to look for some guarantee of genuineness in 
the circumstances of the case. ... It is not necessary to deny a remedy in all cases 
because some claims may be false. The very clear tendency of recent cases is to refuse 
to admit incompetence to deal with the problem and to find some basis for redress in a 
proper case.” 5 N.Y.2d 16, 21 152 N.E.2d 249, 252, 176 N.Y.S.2d 996, 1000 (1958), quoting 
and adopting W. Prosser, Handbook of the Law of Torts § 34, at 212-13 (2d cd. 1955).

Thus, although courts have based denial of recovery for mental distress upon tradi
tional tort principles, some courts have reached the opposite conclusion utilizing the 
established tort principle that “[Liability for damages caused by wrong ceases at a 
point dictated by public policy or common sense.” Ferrara v. Galluchio, 5 N.Y.2d 16, 
22, 152 N.E.2d 249, 253, 176 N.Y.S.2d 996, 1000 (1958); see Wallace v. Coca-Cola 
Bottling Plants, Inc., 269 A.2d 117 (Me. Sup. Ct. 1970).

53 384 Mich. 4, 179 N.W.2d 390 (1970).
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who were nearby. The court found that one of the children54 should 
be given a chance on remand to prove allegations of traumatic neurosis, 
nervousness, and emotional disturbance since these reactions consti
tuted “objective and physical" injuries.55 56

54 Plaintiff Estelle Daley’s claim was allowed because she produced sufficient expert 
testimony guaranteeing her injuries. Id. at —, 179 N.W.2d at 396. No expert testimony 
was offered, however, on behalf of her brother. Timothy. Id.

55 Id. at —, 179 N.W.2d at 395. The significance of Daley lies not only in its sub 
silentio rejection of the Michigan impact rule, but also in its recognition that this type 
of mental reaction is provable. For a discussion of the Michigan impact rule, see 
Nelson v. Crawford, 122 .Mich. 466, 81 N.W. 335 (1899).

56 52 Hawaii -, 472 P.2d 509 (1970).
57 Id. at -, 472 P.2d at 520.
58 Id. The court based its reasoning on the relationship between duty and social 

policy. It reasoned that liability is predicated upon a duty, and stated that duty is a 
reflection of social policy, and thus is actually a legal conclusion depending upon the 
sum of all policy considerations. Id. at —, 472 P.2d at 518.

59 Id. at 472 P.2d at 520.
60 Because of the negligence of the state in maintaining a drainage culvert, plaintiffs’ 

home suffered substantial damage due to flooding. Id. at —, 472 P.2d at 512-13. Plain
tiffs’ alleged mental distress was that they were “heartbroken” and “shocked.” Id. at 
—, 472 P.2d at 513. They were awarded S2,5OO by the lower court for “mental anguish 
and suffering, inconvenience, disruption of home and family life, past and future.” Id. 
at 472 P.2d at 514.

61 The principal issue to which the Rodrigues court failed to address itself is the 
medical problem of the nature and severity of mental distress itself. The other four 
cases which have extended the protection granted mental equilibrium suffer from simi
lar deficiencies. For example, in Wallace v. Coca-Cola, although the court indicated 
a willingness to protect mental wellbeing, it did not examine the medical problem 

The precedents set by these cases have been extended significantly 
in a recent Hawaiian case, Rodrigues v. State™ where the court squarely 
confronted the ultimate issue of whether a plaintiff’s interest in freedom 
from mental distress should be accorded independent legal protection.57 
Observing the pervasive expansion of psychic stimuli in modern society 
and the growing understanding of the debilitating effects of mental 
distress, the court concluded that “negligent infliction of mental distress 
is entitled to independent legal protection." 58 The basis for the court’s 
conclusion was a recognition that the burdens imposed upon society by 
extending such protection no longer could be considered to outweigh the 
need for legal protection of mental equilibrium.59 Thus, the plaintiffs 
recovered for mental distress suffered as the result of property damage 
to their home caused by the state’s negligence.60 Although it acknowl
edges the need for independent legal protection of mental equilibrium, 
the Rodriques opinion fails to adequately consider whether mental 
distress is detrimental enough to warrant independent legal protection, 
and whether it is capable of the objective proof required for such 
protection.61 The difficult questions raised by these issues remain the 
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primary reasons for the refusal by most jurisdictions to extend legal 
protection to mental equilibrium.

Medical Aspects of Mental Distress

NATURE OF MENTAL DISTRESS

Although the ultimate resolution of the mental equilibrium dilemma 
necessarily presents legal questions,62 its fundamental issues involve 
underlying medical considerations.63 From a medical perspective, men
tal distress resulting from a negligent act can be characterized as a re
action to a traumatic stimulus.64 A traumatic stimulus may be defined 
as an impact, force, or event which acts upon an individual for a brief 
or extended period of time,65 and can be either physical or purely 
psychic.66
underlying mental distress in great detail, and the same result could conceivably have 
been reached under a traditional parasitic rationale by a loose interpretation of “im
pact” (prophylactic hitting lips) and “physical” symptoms (vomiting and neurosis). 
See note 49 supra. The results engendered by failing to adequately explore and resolve 
such fundamental questions are illustrated by the development of case law in New York 
subsequent to Battalia v. State. See notes 47 & 48 supra. In Battalia, although rhe court 
extended legal protection to mental equilibrium, it failed to specifically define mental 
distress or to delineate the different kinds of injuries protected or the elements neces
sary for a cause of action. Culminating with Tobin v. Grossman, subsequent New York 
cases have ostensibly accepted the Battalia holding. See Tobin v. Grossman, 24 N.Y.2d 
609, 613-19, 249 N.E.2d 419, 429-24, 301 N.Y.S.2d 554, 556-62 (1969). Nonetheless, 
Tobin and other cases have consistently denied protection because of problems of proof 
and judicial fears of extending liability beyond a “controllable degree.” See id. at 613- 
14, 619, 249 N.E.2d at 420-22, 424, 301 N.Y.S.2d at 556-58, 562. Indeed, while Tobin 
purported to reaffirm the holding in Battalia that, in cases of negligently inflicted mental 
distress, plaintiffs should not automatically be denied a cause of action, the Tobin 
decision appears to deny recovery in all bystander cases and to qualify Battalia's appli
cation of traditional tort rules in mental distress cases. Id. at 619-21, 219 N.E.2d at 
424-26, 301 N.Y.S.2d at 562-63 (Keating, J., dissenting); see id. at 615-19, 219 N.E.2d 
at 422-24, 301 N.Y.S.2d at 558-62.

The remaining sections of this Comment will examine these basic problems and 
their relation to traditional tort concepts.

62 Schwartz, Neuroses Following Trauma, at 52. See Goodrich, supra note 24, at 513.
03 When discussing liability for mental or emotional injuries, there must be both a 

medical and a legal inquiry. See Cantor, supra note 1, at 428-29.
64 See Brickner, The Psychology of Disability, in Traumatic Medicine and Surgery 

for the Attorney 65 (P. Cantor ed. Supp. 1964); Laughlin, Neuroses Following Trauma, 
in 6 Traumatic Medicine and Surgery for the Attorney 76, 77 (P. Cantor ed. 1962) 
[hereinafter cited as Laughlin, Neuroses Following Trauma}.

65 Cantor, supra note 1, at 430. See Lilienthal, Symposium on Trauma: Viewpoint of 
the Internist, in Trauma and Disease 40 (A. Moritz and D. Idelberg eds. 1959). A 
forceful physical event may be classified as such a stimulus, as might mere words, or 
observed events or any other force, impact, or event which in any way affects the 
individual. Schwartz, Neuroses Following Trauma, at 46. It is clear, however, that 
mental distress must occur in response to some form of stimulus, and cannot occur in 
a vacuum. See id. at 44.

€6 “The trauma can be physical, psychic, or a combination, it may be major or minor,
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Medical science has shown that a traumatic stimulus causes two types 
of mental reactions—an immediate, automatic response designed to pro
tect the individual from harm or unpleasantness, and a secondary, long
er-lasting reaction caused by the individual’s inability to cope with the 
traumatic event.67 The primary response constitutes the individual’s at
tempt to combat the stress engendered by defendant’s negligent act,68 
and is exemplified by such emotional responses as fear, anger, grief, 
shock, humiliation, or embarrassment.69 These reactions occur auto
matically and instinctively, as, for example, when the individual is put 
in great personal danger or is forced to witness the painful death of a 
loved one.70 In all instances this initial mental reaction is subjective in 

and its role may vary widely in the initiation of symptoms.” Laughlin, Neuroses Fol
lowing Trauma, at 76. Where there is no physical impact upon the plaintiff, as in 
the Dillon case, for example, the trauma may be considered psychic. See Dillon v. Legg,
68 Cal. 2d 728, 441 P.2d 912, 69 Cal. Rptr. 72 (1968). But where the stimulus takes the 
form of an automobile accident in which the plaintiff is involved, the traumatic stimu
lus should be considered physical. See Roy v. Levy, 97 N.H. 36, 79 A.2d 847 (1951). 
See also Goodrich, supra note 24, at 503.

67 See Adams, Symposium on Trauma: Trauma and the Psychiatrist, in Trauma and 
Disease 71, 72-73 (A. Moritz & D. Heiberg eds. 1959). The initial reaction is usually 
characterized as nervous shock. Smith and Solomon state emphatically that this primary 
response must not be confused with traumatic neurosis, which is the principal type of 
secondary response. Smith & Solomon, Traumatic Neuroses in Court, 30 U. Va. L. 
Rev. 97, 123 (1944) [hereinafter cited as Smith & Solomon, Traumatic Neuroses in 
Court]. Nervous shock from psychic stimuli generally produces only relatively tran
sient upset or disability through excessive physiological responses, except where a person 
is constantly exposed to the stimulus. Id. The transient nature of this response led 
Smith to conclude that nervous shock alone is not compensable. Id. The fundamental 
distinction between primary and secondary reactions is one of degree; in the latter re
sponse, the individual is less able to adjust normally to a traumatic event and is forced 
to rely upon unusual modes of adaptation. See J. Coleman, supra note 2, at 82, 112, 
149-90. The psychiatrist, therefore, will employ a clinical approach to mental reactions 
in general. See T. Millon, Modern Psychopathology: A Basic Approach to Maladap
tive Learning and Functioning 74-110 (1969).

68 The primary function of the psyche is to maintain mental equilibrium, reestablish
ing stability after a disturbance by external stimuli. See Adams, supra note 67, at 72-73; 
Brickner, supra note 64, at 86-87; Schwartz, Neuroses Following Trauma, at 44-46. For 
a discussion of the role of mental stress in human behavior, see J. Coleman, supra note 
2, at 82-113, 149-90.

c9See Prosser, Insult and Outrage, 44 Calif. L. Rev. 40, 43 (1956). Any unpleasant 
emotional response which is a reaction to an external stimulus may be considered a 
primary reaction. See generally J. Coleman, supra note 2, at 75-76, 92-94, 147-49; Adams, 
supra note 67, at 73.

70 The existence of stress will lead to automatic persistent attempts at its resolution 
because stress forces the individual to attempt to restore equilibrium. This attempt may 
be both biological and psychological. J. Coleman, supra note 2, at 88-90; T. Millon, 
supra note 67, at 384-85. A “fright-flight” response is one example of such an auto
matic reaction and may occur in response to an intentionally or negligently induced 
stimulus. See Goodrich, supra note 24, at 499-500.



1250 The Georgetown Law Journal [Vol. 59:1237

nature and of relatively short duration,71 although its precise form and 
seriousness will vary according to the individual and the particular trau
matic stimulus.72

71 See Laughlin, Neuroses Following Trauma, at 77, 122-23; Smith, Relation of Emo
tions to Injury and Disease, supra note 27, at 228 n.128; Smith & Solomon, Traumatic 
Neuroses in Court, at 123.

72 See J. Coleman, supra note 2, at 88; Brickner, supra note 64, at 86-88; Schwartz, 
Neuroses Following Trauma, at 34, 44-46. For example, persons suffering serious trauma 
can have less severe physical injuries than persons suffering apparently less serious 
trauma. Compare Applebaum v. Philadelphia Rapid Transit Co., 244 Pa. 82, 90 A. 462 
(1914) (stimulus was automobile collision and reaction was traumatic hysteria) with 
Colla v. Mandella, 1 Wis. 2d 594, 85 N.W.2d 345 (1957) (stimulus was collision with 
plaintiff’s house where plaintiff was not hurt and ultimate reaction was death).

73 See Smith, Relation of Emotions to Injury and Disease, supra note 27, at 123.
74 See Adams, supra note 67, at 73; Brickner, supra note 64, at 87.
75 Laughlin, Neuroses Following Trauma, at 104. Other common symptoms charac

teristic of the anxiety reaction are palpitation, shortness of breath, perspiration, shaki
ness, dizziness, and faintness. Schwartz, Neuroses Following Trauma, at 63. See, e.g., 
Emden v. Vitz, 88 Cal. App. 2d 313, 192 P.2d 696 (1948) (plaintiff suffered shortness of 
breath, nervousness, headaches, and loss of sleep); Tuttle v. Meyer Dairy Products 
Co., 138 N.E.2d 429 (Ohio Ct. App. 1956) (nausea occurred when plaintiff found glass 
in cottage cheese he was eating); Savard v. Cody Chevrolet, Inc., 126 Vt. 405, 234 A.2d 
656 (1967) (plaintiff suffered insomnia and loss of appetite and weight). See also Mc- 
Niece, supra note 8, at 69.

76 Laughlin, Neuroses Following Trauma, at 77; Laughlin, Emotional Reactions to 
Trauma, in Traumatic Medicine and Surgery for the Attorney 387, 389 (P. Cantor 
cd. Supp. 1964). See Smith & Solomon, Traumatic Neuroses in Court, at 96.

77 Schwartz, Neuroses Following Trauma, at 63.
78 Laughlin, Neuroses Following Trauma, at 105. These reactions are more commonly 

known as hysteria. See id.; McNiece, stipra note 8, at 69; Smith & Solomon, Traumatic 
Neuroses in Court, at 92.

Secondary reactions, which may be termed traumatic neuroses,73 are 
sequelae of the primary responses and are caused by an individual's 
continued inability to adequately adjust to a traumatic event.74 Medical 
science has identified three types of neuroses which frequently result 
from traumatic occurrences. In the anxiety reaction, the trauma pro
duces severe tension, resulting in such physiological and psychological 
symptoms as nervousness, nausea, weight loss, pains in the stomach, 
genito-urinary distress, emotional fatigue, weakness, headaches, and 
backaches.75 76 These symptoms are real and identifiable and can be ex
tremely disabling;70 as long as the tension remains, the individual will 
suffer various symptoms such as fear and apprehension, a sense of im
pending doom, irritability or indecision.77 A second common neurosis 
is the conversion reaction, a response to trauma whereby the individual 
converts consciously disowned wishes or impulses into a variety of 
physiological symptoms, such as paralysis, loss of hearing or sight, pain, 
or muscular spasms.78 It is essentially a reaction in which the tension 
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produced by a traumatic act is not expressed as anxiety but is mani
fested in terms of physical injuries;79 however, these symptoms should 
be distinguished from true physical injuries since they cannot be ex
plained by an actual physical impairment.80 Another common neurosis, 
the hypochondriasis reaction, is characterized by an overconcern with 
health, a fear of illness, or other unpleasant sensations.81 In addition, 
several other neurotic reactions manifested by physical symptoms and 
having severely debilitating effects upon the individual may frequently 
result from trauma.82

79 Schwartz, Neuroses Following Trauma, at 63.
80 Id. at 64; see T. Millon, supra note 67, at 398. No structural pathology has been 

discovered to explain these neuroses. See Smith & Solomon, Traumatic Neuroses in 
Court, at 89. The nature of the conversion neurosis can be illustrated by the medical 
differences between numbness due to injury and numbness due to conversion reaction. 
Numbness due to injury or disease will follow a peculiar and irregular distribution over 
the body surface, due to the irregular distribution of the body’s nerves. Numbness 
caused by injury to a particular nerve in plaintiff’s arm might be manifested by a loss 
of sensation in only two fingers or one finger and part of a second on one side of the 
hand, or part of one finger and an irregular area along the forearm. Numbness due to 
conversion reaction, however, usually appears as loss of sensation in the entire hand or 
the entire forearm. These differences are explained by the fact that where the symptom 
is emotionally caused it takes the form in which a nonmedical person might expect the 
nerves to be distributed. Schwartz, Neuroses Following Trauma, at 64. For example, in 
Robb v. Pennsylvania R.R., plaintiff’s fright ultimately resulted in the cessation of lacta
tion; she could no longer nurse her child although there was no physical impairment. 
-Del.-,-, 210 A.2d 709, 710 (1965).

81 Laughlin, Neuroses Following Trauma, at 107. In this reaction, like the conversion 
neurosis, there is no organic pathology, only psychologic pathology. However, the 
hypochondriacal patient’s symptoms are very real to him and must be so regarded by 
anv physician who is going to help him. Id. See Baylor v. Tyrrell, 177 Neb. 812, 131 
NAV.2d 393 (1964) (plaintiff suffered anxiety because of feared bone degeneration).

82 Most prominent among these reactions are obsessive-compulsive reactions, phobias, 
and depression. See Blinder, Depression: The Hidden Injury, Trial, June-July 1969, at 
4". 54; Laughlin, Neuroses Following Trauma, at 110; Schwartz, Neuroses Following 
Trauma, at 63, 67-68; Smith & Solomon, Traumatic Neuroses in Court, at 94-95.

Laughlin presents an excellent illustration of a phobia, in the case of a 32-year-old 
woman who feared snow. This phobia had become severely handicapping and trouble
some. The woman was petrified of snow; she could not go out in it, see it, or even 
listen to weather reports about it, without being overcome by anxiety. After intensive 
work with a psychiatrist the cause was discovered. She had suffered a traumatic ex
perience at the age of eleven when she was the victim of a minor avalanche. Laughlin, 
Neuroses Following Trauma, at 80-81. See also Cushing Coca-Cola Bottling Co. v. 
Francis. 206 Okla. 553, 245 P.2d 84 (1952); Sindell, The Terror Neurosis, 15 Clev.-Mar. 
L. Rev. 41 (1966).

SEVERITY OF MENTAL DISTRESS

Once the nature of the reaction to traumatic stimuli has been estab
lished, the seriousness of such harm must be examined. Generally, harm 
may be approached in terms of the amount of pain and disability caused 
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by defendant’s act; from this perspective, medical evidence shows that 
mental injury is often far more harmful than physical injury.83 In pri
mary reaction situations, the defendant’s negligence may produce tran
sient mental suffering and unpleasantness;84 although this suffering may 
be insubstantial, it is clear that a great deal of pain and mental anguish 
can result from this trauma.85 Due to the subjective nature of this re
action, precise levels of suffering and disability cannot be objectively 
determined,86 and the psychiatrist must rely on the plaintiff’s testimony, 
the context in which the trauma occurred, and on his general knowledge 
of the amount of pain and disability likely to result from such a trauma.87 
While these determinations are admittedly very difficult, there is no 
medical basis for prohibiting all plaintiffs from attempting to prove that 
their injuries are real.

83 Laughlin, Neuroses Following Trauma, at 77. “The injury suffered by one whose 
interest [in freedom from mental distress] is invaded is frequently far more serious to 
him than certain tortious invasions of the interest in bodily integrity . . .” Restatement 
of the Law (Torts) § 46, comment d at 613 (Supp. 1948). See Head v. Georgia Pac. 
Ry., 79 Ga. 358, 360, 7 S.E. 217, 218 (1887); Mason v. Gray, Case No. 22544, at 5-6 
(Kootenai County Ct., Idaho, filed Sept. 26, 1967).

84 By definition, the primary reaction involves no lasting debilitating effects. See 
notes 67, 71 supra and accompanying text. The frequency and possible severity and 
unpleasantness of these emotional states are part and parcel of common human experi
ence and do not lie within the exclusive expertise of medical science. It cannot be 
reasonably denied, however, that these reactions exist and are often gravely disturbing 
to the individual. See Mason v. Gray, Case No. 22544, at 6 (Kootenai County Ct., 
Idaho, filed Sept. 26, 1967).

85 See Blinder, supra note 82, at 47. See also Douglas v. Stokes, 149 Ky. 506, 149 
S.W. 849 (1912).

86 Sec Smith, Relation of Emotions to Injury and Disease, supra note 27, at 212-13.
87 See note 125 infra and accompanying text. See generally Sagall, The Medical His

tory-Probative Factors, Trial, Oct.-Nov. 1968, at 29.
88 Laughlin, Neuroses Following Trauma, at 84. In addition, pain, which itself can be 

quite disabling, can be a feature of certain psychiatric disorders such as conversion 
hysteria. Often, phobias resulting from traumatic events can have severe debilitating 
effects upon the individual. See Braceland & Donnelly, Pain, in 6 Traumatic Medicine 
and Surgery for the Attorney 126 (P. Cantor ed. 1962). For example, in our society a 
person who suffers from a phobia of automobiles is often more severely disabled than 
one who suffers the loss of an eye, arm, or leg.

89 Smith & Solomon, Trazimatic Neuroses in Court, at 96. See notes 1-2 supra and 
acompanying text. An example of this is a phobiac who never leaves his room because 

It is much clearer that secondary reactions can be extremely detri
mental to the individual. Despite their often subtle nature, neuroses 
can produce severe disability, interference with normal functions, and 
impairments in the daily satisfactions of life;88 and most medical experts 
agree that a patient’s thinking and feeling, often important in deter
mining response to trauma and recovery, can be severely impeded by 
neuroses.89 For example, after leaping to “safety” into a fireman’s net, 
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one individual suffered an anxiety neurosis with labored breathing, 
fear of heart failure and death, and an impaired capacity for close and 
satisfactory relationships.90 In another case, a woman suffered mood 
changes, moroseness, loss of interest in life, and depression as a result of 
her spouse’s death in an electrical accident.91

of a state of fear and panic; obviously the entire tenor of his life has been changed. 
Smith & Solomon, Traumatic Neuroses in Court, at 96.

It has been recognized for many years that both physical and psychological trauma 
can and do have far reaching effects upon the human economy. Laughlin, Neuroses 
Following Trauma, at 76-77. In the past several decades, more knowledge and organiza
tion have been accumulated in this area. Even though the disabilities which follow trau
matic events are emotionally based and extend far beyond any demonstrable physical 
impairments, this makes them no less real. Such handicaps and disabilities are at least as 
real and as troubling to the victim as are physical ones, and in some ways are far more 
disabling since they are less subject to control or medical understanding. Consequently, 
the victim is more helpless and less able to cope with them effectively. Id. See generally 
Braceland & Donnelly, supra note 88, at 126.

90 Laughlin, Neuroses Following Trauma, at 84. See Robb v. Pennsylvania R.R., — 
Del. —, 210 A.2d 709 (1965). In Robb, the plaintiff was forced to abandon her horse 
breeding business due to anxiety caused by a traumatic experience. Id. at —, 210 A.2d at 
710.

91 Laughlin, Neuroses Following Trauma, at 84. In the case of Zelinsky v. Chimics, 
an action arising out of an automobile collision, plaintiff, who was not physically injured, 
suffered severe secondary reactions. 196 Pa. Super. 312, 313-14, 175 A .2d 351, 352 (1961). 
He missed work and finally quit his job because he could not concentrate on his work 
and suffered anxieties about his family, besides being hospitalized for 12 days. An ex
pert witness testified that plaintiff suffered a neurosis in the form of a depressive re
action. Id. at 313, 175 A.2d at 352.

92 “It would be a reproach to the law if physical injuries might be recovered for 
and not those incorporeal injuries which would cause much greater suffering and hu
miliation.” Douglas v. Stokes, 149 Ky. 506, 509, 149 S.W. 849, 850 (1912). In acknowl
edging an independent cause of action for the intentional infliction of mental distress, 
courts have recognized that mental injuries are sufficiently detrimental to warrant ex
tending to mental equilibrium that degree of protection which the law is capable of 
according. See Mason v. Gray, Case No. 22544, at 5, 6 (Kootenai County Ct., Idaho, 
filed Sept. 26, 1967); Knierim v. Izzo, 22 Ill. 2d 73, 85, 174 N.E.2d 157, 165 (1961).

The need for protection from mental distress was recognized over 30 years ago. 
Magruder, supra note 8, at 1058. According to Magruder, in the 193O’s legal protection 
of the interest in mental and emotional tranquility was in an intermediate stage of de
velopment. He forecast that the establishment of intentional infliction of mental distress 
as an independent tort was only the “first step” in the recognition of the right to mental 
equilibrium. Id.

It is therefore apparent that medical science is capable of satisfac
torily establishing the existence, seriousness, and ramifications of emo
tional harm. In according independent protection to intentionally in
flicted mental distress, the judiciary has faced and resolved these issues 
circumscribed by arbitrary limitations.92 Thus, the final question be
comes whether the law is capable of implementing legal protection of 
mental equilibrium in all situations.
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Problems in Administering a Cause of Action

The most effective method of assuring protection of mental equi
librium is the acknowledgment of an independent cause of action for 
the negligent infliction of severe mental distress. Establishing such a 
cause of action would impose a duty of care to refrain from any act 
which would create an unreasonable risk of severe mental distress to 
a normal person in the plaintiff’s position. Several courts have utilized 
a general negligence approach in mental distress cases,93 applying classic 
tort principles on a case-by-case basis.94 Most courts, however, have 
continued to deny automatically a cause of action, based on the belief 
that classic tort principles cannot be used to resolve claims of mental 
distress.95 * Examination of the relevant medical evidence and the reason
ing of courts in denying recovery, however, shows that mental distress 
is clearly capable of adequate redress under the traditional tort principles 
of legal damage, actual and proximate causation, and duty.90

93 See notes 47, 51, 57-60 supra and accompanying text.
94 “We believe that the preferable approach is to adopt general standards to test the 

genuineness and seriousness of mental distress in any particular case . . . . [TJhe ques
tion of whether the defendant is liable to the plaintiff in any particular case will be 
solved most justly by the application of general tort principles.” Rodrigues v. State, 52 
Hawaii -, -, -, 472 P.2d 509, 519-20 (1970). See Dillon v. Legg, 68 Cal. 2d 728, 746, 
441 P.2d 912, 924, 69 Cal. Rptr. 72, 84 (1968); Battalia v. State, 10 N.Y.2d 237, 239-40, 
176 N.E.2d 729, 731-32, 219 N.Y.S.2d 34, 36-37 (1961).

95See, e.g., Spade v. Lynn & B. R.R., 168 Mass. 285, 288, 47 N.E. 88, 89 (1897); Tobin 
v. Grossman, 24 N.Y.2d 609, 613, 249 N.E.2d 419, 420, 301 N.Y.S.2d 554, 556 (1969); 
Bosley v. Andrews, 393 Pa. 161, 167-68, 142 A.2d 263, 266 (1958). See generally Prossf.r 
§§ 11, 55, at 42-43, 346. For a discussion of the unusual development of the law in 
New York see note 61 supra.

"See Prosser § 30, at 146; Smith, Relation of Emotions to Injury and Disease, supra 
note 27, at 226-43, 252.

»7 Clark v. Chrishup, 72 Idaho 340, 342-43, 241 P.2d 171, 172 (1952).
98 See Harper § 67, at 154-55; Prosser § 30, at 146-47. See generally J. Salmond, Sal

mond on the Law of Torts § 4, at 15-17 (14th ed. 1965).
99 See Harper § 62, at 145; J. Salmond, supra note 98, § 84, at 289-90.
100 See Wade v. Lane, 189 F. Supp. 661, 664 (D.D.C. 1960); Pierson v. Herrman, 3 

Ohio App. 2d 398, 210 N.E.2d 893 (1965).

LEGAL DEFINITION OF MENTAL DISTRESS

In a negligence action, the plaintiff must prove both legal damage and 
causation.97 Legal damage has two components: The plaintiff must 
show an actual harm or injury, and also demonstrate invasion of a legally 
protected right.98 This second component is a conclusory term, em- 
Dodying a public policy determination as to whether mental equilibrium 
is worthy of independent legal protection.99 The crucial burden upon 
plaintiff in all tort cases lies in proving actual medical harm to the 
degree required by the law.100 In the context of mental distress, how
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ever, this burden of proof is complicated because of varying legal in
terpretations given the term “mental distress." 101 Problems created by 
this threshold burden can be resolved by defining mental distress as any 
traumatically induced reaction which is medically detrimental to the 
individual. Courts, however, must translate such a medical definition 
into a purely legal standard capable of resolving particular cases. By 
defining this new tort in terms of a duty to refrain from inflicting 
“severe” mental distress, medical concepts can be used as the starting 
point for legal analysis while still providing for flexible legal develop
ment capable of accommodating changing public policy needs.102 Un
der this approach, the plaintiff’s threshold burden of proving legal dam
age would be satisfied upon demonstration of any medically provable 
mental distress or harm. The trier of fact would then apply the severity 
standard in order to determine if the harm is legally sufficient to war
rant compensation.103

101 See note 7 supra. Compare Nieman v. Upper Queens Medical Group, 220 N.Y.S.2d 
129 (N.Y.C. County Ct. 1961) (worry over inaccurate report indicating sterility ruled 
sufficient mental distress to give cause of action) ,ioith Koplin v. Louis K. Liggett Co., 
332 Pa. 333, 185 A. 744 (1936) (nausea over presence of centipede in soup not sufficient 
mental distress).

102 In all personal injury cases, there are two distinct questions which must necessarily 
be resolved. An initial medical determination must be made establishing actual medical 
harm to the plaintiff. A legal determination must then be reached as to whether plain
riff's injury is sufficiently serious to merit compensation. In physical injury cases these 
issues are resolved simultaneously, for the “threshold” standard necessary to a cause of 
action is one of “any” injury at all. Thus, where medical testimony adequately estab
lishes physical harm—as defined in medical terms—the law must provide recompense. For 
examples of this approach in physical injury cases see the cases cited in note 100 supra.

A similar approach could be utilized in cases of mental distress and would equate the 
medical definition of “mental distress” with the legal definition of sufficient injury. 
Under this standard, a defendant might be liable for the slightest disturbance of the 
plaintiff's mental equilibrium. In light of medical uncertainty as to the precise nature of 
mental distress, and in view of judicial apprehensions as to possible recovery for trivial 
and speculative disturbances, however, it is suggested that a more flexible “severity” 
approach to recovery be adopted. Under this approach, the distinction between medical 
and legal considerations would be clearly maintained, and where public policy con
siderations were to demand an alteration of defendant’s duty, modifications could be 
made unhindered by constantly evolving medical definitions.

103 Some courts have feared that defendants would be liable for merely trivial dis
turbances to feelings if recovery were allowed for mental distress. See Swanson v. 
Swanson, 121 III. App. 2d 182, 257 N.E.2d 194 (1970); Rasmussen v. Benson, 135 Neb. 
232. 280 N.W. 890 (1938). By requiring severe mental distress, however, courts could 
adhere to a separate legal standard of recovery and thereby avoid the dilemma of de
nying recovery for all forms of mental distress or of compensating even trivial injuries. 

I he facutal question or injury would then be resolved independently of the legal issue 
of severity.
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DAMAGE AND CAUSATION

Actual Causation. Causation may present unique problems in
mental distress cases because of the fact that medicine and law have 
differing definitions of “cause.” 104 Under tort law, causation has two 
components—actual cause, or cause-in-fact, and proximate cause.105 The 
legal standard for ascertaining the cause-in-fact of a particular event is 
a but-for standard.106 The doctor, however, does not look to whether a 
particular traumatic stimulus was the sine qua non of an injury, but 
only to whether it was a significant contributing cause to the injury.107 
1 hus, in applying the legal standard to the medical evidence, the trier 
of fact must determine not what could have caused, but what did in 
fact cause, plaintiff’s injury.108 Again, therefore, medical knowledge 
must be translated into a legal conclusion. The major factor in ac
complishing this translation is to emphasize a clear division of functions 
between the trier of fact and the medical witnesses;109 and this division 
may be maintained adequately only if these differences in legal and 
medical approaches to the problem of causation are appreciated.110

104 See Sagall, Causality Assessment—Medical vs. Legal, Trial, June-July 1969, at 59- 
60; Small, Gaffing at a Thing Called Cause: Medico-Legal Conflicts in the Concept of 
Causation, in Trauma and Disease 1, 5-13 (A. Moritz & D. Heiberg eds. 1959); Smith, 
Cross-Examination of Neuropsychiatric Testimony in Personal Injury Cases, 4 Vand. 
L. Rev. 1, 4 (1950).

105 See Harper §§ 109, 110, at 253-55, 257-58. “There can be no legal or proximate 
cause unless there is causal connection in fact.” Id. § 109, at 253.

106Trapp v. McClellan, 68 App. Div. 362, 367, 74 N.Y.S. 130, 133 (1902). Harper 
points out that while the “but for” test will work affirmatively to establish cause-in- 
fact, it does not necessarily follow that if the consequences would have happened any
way the defendant’s act is not a cause-in-fact. Harper § 109, at 254. In other words, 
it does not necessarily follow that certain acts are not a cause-in-fact because certain 
consequences would have happened even if defendant had not acted as he did. Id.

107 See T. Millon, supra note 67, at 111-14; Schwartz, Neuroses Following Trauma, 
at 45-46; Selzer, Psychic Disabilities Following Trauma, in Legal Medicine Annual, 
1970, at 389, 390 (C. Wecht ed. 1970).

108 Harper § 109, at 255. “It does not alter the defendant’s causal connection with the 
consequences to show that had his acts not caused them, similar consequences would 
have been produced by some other cause.” Id. See, e.g., Griffin v. Anderson Motor 
Service Co., 227 Mo. App. 855, 59 S.W.2d 805 (1933); Burns v. Eminger, 84 Mont. 397, 
276 P. 437 (1929); Trapp v. McClellan, 68 App. Div. 362, 74 N.Y.S. 130 (1902).

109 See note 139 infra and accompanying text.
no See Sagall, supra note 104, at 60; note 136 infra and accompanying text,
in Harper § 113, at 258.

Proximate Causation. Proximate cause, determined principally
by social policy,111 is a legal limitation of actual cause which determines 
whether an actual cause-in-fact will be regarded as the legal cause. If 
detriment is unforeseeable, then a cause-in-fact can be held not to be the 
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proximate cause; however, under traditional principles the mere exist
ence of some idiosyncracy in the plaintiff is not deemed an intervening 
cause. If the tortfeasor’s act would have harmed a normal person,112 
it is then immaterial that the nature and the extent of the plaintiff’s 
injuries are unforeseeable due to some pre-existing susceptibility.113 In 
mental distress cases this susceptibility is undoubtedly the major policy 
factor to be dealt with in determining proximate cause,114 since much 
traumatically induced mental distress is at least partly due to the exist
ence of some previous idiosyncracy or vulnerability of the plaintiff.115 
Many courts have manifested concern that liability to plaintiffs with a 
pre-existing susceptibility would place an unreasonable burden upon 
defendants, making them liable for unusual consequences of their actions 
without any proportionate increase in culpability.116

112 Id. § 113, at 262; see Smith, Relation of Emotions to Injury and Disease, supra note 
27, at 254-56.

113 Harper § 113, at 262. “An already existing force does not intervene—it is in the 
nature of a condition upon which the defendant’s force acts rather than an active force 
which intervenes to concur with the defendant’s force to produce the harm.” Id. See 
Prosser § 55, at 347.

114 Diverse factors play a role in the development of psychiatric illnesses. Preexisting 
susceptibility is not overriding unless the emotional illness clearly precedes the alleged 
precipitating injury or shock. See Selzer, supra note 107, at 394-95; note 117 infra and 
accompanying text.

115 See Schwartz, Neuroses Following Trauma, at 44-46; Smith & Solomon, Traumatic 
Neuroses in Court, at 133-34; note 117 infra.

"^See, e.g., Cosgrove v. Beymer, 244 F. Supp. 824 (D. Del. 1965); Cote v. Litawa, 
96 N.H. 174, 71 A.2d 792 (1950); Waube v. Warrington, 216 Wis. 603, 258 N.W. 497 
(1935).

117 All mental and physical illness or injury occurs in a person who is more or less 
susceptible to the harm produced. Schwartz, Neuroses Following Trauma, at 44. This 
harm occurs in response to certain triggering mechanisms. For example, an individual 
mav be susceptible to the development of pneumonia due to a member of factors in
cluding inadequate diet, presence of a cold, or exhaustion. However, the presence of all 
of these elements alone cannot cause pneumonia without the simultaneous presence of the 
bacteria which trigger the disease. Id.

Smith cites a study showing that out of 301 cases of injury from psychic stimuli, 216 
produced evidence that plaintiff had subnormal resistance or pre-existing vulnerability. 
Smith, Cross-Examination of Neuropsychiatric Testimony, supra note 104, at 53. He 
concludes that it is a rare case when the traumatic stimuli is a substantial cause of a 
neurosis or when traumatic neurosis arises de novo in a person of average constitution. 
Smith & Solomon, Traumatic Neuroses in Court, at 120, 133. Such conclusions have led 
to recommendations of limiting the damages which a plaintiff suffering traumatic neu
rosis can recover so as to exclude compensation under the traditional “thin skull” rule. 
Id. at 134, n.79; see Harper §§ 113, 119-28, at 262-63,270-83; Prosser § 50, at 300-01.

Laughlin, reaches a slightly different conclusion, maintaining that neurotic suscep
tibility is so widespread that it is inappropriate to consider it as an intervening force.

Medical science, however, is in general agreement that every person 
possesses some degree of susceptibility to traumatically induced mental 
distress.117 * Thus, there is no rational reason for departing from the 
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classic tort concept that a defendant is liable to a “normal” plaintiff 
who possesses a reasonable degree of pre-existing susceptibility to in
jury. Defining a plaintiff as one who possesses a “reasonable degree" 
of susceptibility will serve to more precisely delineate the extent of 
potential liability for negligently inflicted mental distress. Such defini
tion would allow courts to grant recovery in accordance with the 
traditional “thin skull” rule, which provides that only if defendant’s 
act would not have harmed an average person should recovery be auto
matically denied.118

Laughlin, Neuroses Following Trauma, at 79. From this enlightened viewpoint, any 
prejudice toward a neurotically sick person or an ordinary thin-skulled plaintiff is 
eliminated. See id.; Comment, N egligence and the Infliction of Emotional Harm: A 
Reappraisal of the Nervous Shock Cases, 35 U. Chi. L. Rev. 513, 516-21 (1968). See 
also Harper, supra.

ns See Harper §§ 113, 119-28, at 262-63, 270-83.
In Hamilton v. Pepsi-Cola Bottling Co., the court ruled that the test to be used 

was whether the injuries occasioned by the mental disturbance were material enough to 
be measured by ordinary and practical standards. 132 A.2d 500, 504 (D.C. Mun. App. 
1957). The court in Wallace v. Coca-Cola Bottling Plants, Inc., explicitly recognized 
the great improvements in medical investigatory techniques. 269 A.2d 117, 121 (Me. Sup. 
Ct. 1970). Daley v. LaCroix also acknowledged medical science’s ability in this area, 
relying heavily upon the testimony, or lack thereof, of expert witnesses. 384 Mich. 4, 

179N.W.2d 390, 395-96 (1970). '
120 Keschner, Simulation of Nervous and Mental Disease, 44 Mich. L. Rev. 715 (1946); 

Rheingold, The Basis of Medical Testimony, 15 Vand. L. Rev. 473 (1962); see Smith, 
Cross-Examination of Neuro psychiatric Testimony, supra note 104, at 7.

121 See note 8 supra and accompanying text.
122 See Prosser § 55, at 347-49.
123 It does not require a medical expert to appreciate the unpleasantness of fear, grief, 

nr humiliation. See note 131 infra and accompanying text.
124 Smith and Solomon, in distinguishing nervous shock, a primary reaction, from 

traumatic neuroses, emphasize that nervous shock produces only a relatively transient 

GENERAL PROBLEMS OF PROOF

In order to establish a cause of action for mental distress, a plaintiff 
must bear the burden of proof. As a number of courts have recently 
acknowledged,119 physicians can employ a number of tests to establish 
actual mental detriment and its cause.120 In cases where recovery- for 
mental distress as a parasitic element has been granted, medical proof of 
psychic injuries has been readily accepted.121 If the standard of proof 
has been sufficient in these cases, there are no evidentiary or logical 
reasons for rejecting such proof in cases involving mental distress alone.122

Medical proof of mental distress is most difficult in the case of purely 
primary reactions. These responses, though undeniably very real,123 
are subjective in nature, of relatively short duration, and often very 
trivial.124 In attempting to ascertain the existence of primary reactions, 
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the doctor must rely heavily upon the patient's testimony corroborated 
by any additional evidence that may be available.125 Where the cor
roborative evidence is minimal, proof of existence and causation of the 
injury may be extremely difficult, and often insufficient to meet tradi
tional legal requirements.126 Generally, however, difficulties involved in 
verifying primary reactions are not insurmountable, and can be cor
roborated or sufficiently established through various medical tests.127 
First of all, since each mental injury has corresponding physical ramifi
cations, measurement of these ramifications may serve to corroborate 
plaintiff’s claim.128 Where these physical symptoms are inconclusive or 
too short for accurate measurement, eye-witness accounts of a plaintiff’s 
behavior at the time of the trauma may serve to further corroborate or 
establish plaintiff’s alleged injuries.129 Additional corroboration may 
be furnished by comparing the consistency and compatibility of plain
tiff's reported symptoms with known medical facts concerning the type 
of injury alleged.130 Finally, particularly with respect to primary reac
upset. Smith & Solomon, Traumatic Neuroses in Court, at 123; see notes 67-72 supra 
and accompanying text.

125 The doctor cannot directly observe another’s conscious experiences. The patient’s 
description of his feelings or perceptions, whether expressed in words or gestures, neces
sarily form the basis for the psychopathologist’s diagnosis. B. Maher, Principles of 
Psychopathology 5 (1966). The patient’s verbal description, however, will often be mis
leading, forcing the doctor to rely upon such indirect methods as direct observation, 
family interviews, and psychological tests to supplement and verify the patient’s state
ments. T. Millon, supra note 67, at 74.

126 See Swanson v. Swanson, 121 Ill. App. 2d 182, 257 N.E.2d 194 (1970); Manie v. 
Matson Oldsmobile-Cadillac Co., 378 Mich. 650, 148 N.W.2d 779 (1967).

127“fO]ur courts deal constantly with claims for pain and suffering based upon sub
jective symptoms only; and the courts and the medical profession have been found equal 
to the danger.” Robb v. Pennsylvania R.R., — Del. —, 210 A.2d 709, 714 (1965). See 
note 119 supra.

12s It is now clearly recognized by medical experts that mental injury and physical in
jury’ are not separate and distinct types of harm. All emotional disturbances necessarily 
possess some physical aspect. Brickner, supra note 64, at 65; Schwartz, Neuroses Fol
lowing Trauma, at 32. Many of the physical symptoms which thus accompany plain
tiff’s mental disturbance are readily discernable by the professional eye and capable of 
clear medical proof. Prosser §§ 11, 55, at 42-43. 347; see Goodrich, supra note 24, at 502.

129 See Fry, Reality of Pain and Suffering, Trial, Oct.-Nov. 1970, at 79. See also T. 
Millon, supra note 67, at 74, 76. Eyewitness accounts of primary reactions are readily 
admissible in court. See, e.g., Niagara Fire Ins. Co. v. Muhle, 208 F.2d 191 (8th Cir. 
1953); Cox v. United States, 103 F.2d 133 (7th Cir. 1939); Peters v. Mutual Life Ins. 
Co., 26 F. Supp. 50 (M.D. Pa.), aff’d, 107 F.2d 9 (3rd Cir. 1939), cert, denied, 309 U.S. 
663 (1940). See also Jones v. Warmee, 225 F.2d 258 (9th Cir. 1955).

130 Thus, for example, where plaintiff complains of numbness, his description of that 
injury should correspond to one medical model where the injury is physical and to 
another where the injury is psychic. See Schwartz, Neuroses Following Trauma, at 64-65. 
When feigning an injury, moreover, a plaintiff will often betray his fraud by report
ing symptomatology which is inconsistent with established medical knowledge. See 
Keshner, supra note 120, at 772.
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tions, the framework of human experience and common sense provides 
a perspective for evaluating whether plaintiff’s alleged reaction flows 
naturally from defendant’s act,131

131 “It seems sufficiently obvious that the shock of a mother at danger or harm to 
her child may be both a real and a serious injury. All ordinary human feelings are in 
favor of her action against the negligent defendant.” Prosser § 55, at 353. Similarly, it 
is natural for fright to result from recognition of mortal danger, for grief to result from 
the death of a loved one, or to suffer humiliation from public embarrassment. The 
Dillon case employed a common sense approach to corroborate plaintiff’s claim, holding 
that a negligent driver should reasonably expect that a mother will be near her child 
and suffer emotional distress at seeing her child run over. Dillon v. Legg, 68 Cal. 2d. 
728, 741, 441 P.2d 912, 921, 69 Cal. Rptr. 72, 81 (1968).

132Sec Prosser §§ 11, 55, at 42-43, 347; Keschner, supra note 120, at 728-30, 747-48. 
See generally Symptoms of Psychopathology: A Handbook 169-92, 216-45, 302-17 (C. 
Costello ed. 1970).

133 See Keiser, The Traumatic Neuroses, Trial, Apr.-May 1970, at 60; Keschner, supra 
note 120, at 718. See generally T. Millon, supra note 67, at 78-82.

134 Smith, Cross-Examination of Neuropsychiatric Testimony, supra note 104, at 7; 
see Brickner, supra note 64, at 80-83. Other tests are also available to the psychiatrist to 
evaluate the cause and effect of plaintiff’s neurosis. Smith points out that the problem 
of determining the exact cause of particular symptoms, when any one of several possi
ble causes might be responsible, arises regularly in medical diagnosis. Smith, Cross-Ex
amination of Neuropsychiatric Testimony, supra note 104, at 5. The physician must 
carry out what is knowm as a differential diagnosis, utilizing every species of study, 
laboratory method, and special instrumentality or text, in order to uncover the decisive 
additional data which will permit alternative diagnostic possibilities to be ruled out, 
until the true diagnosis is reached and confirmed by positive and negative findings. Id.

133 See Symptoms of Psychopathology: A Handbook, supra note 132, at 223, 271; 
Keiser, supra note 133, at 60; Laughlin, Neuroses Following Trauma, at 76. See generally 
Small, supra note 104.

133 See Carroll v. Magnolia Petroleum Co., 223 F.2d 657, 664 (5th Cir. 1955). See 
also Steinberg v. Indemnity Ins. Co., 364 F.2d 266 (5th Cir. 1966); Kennclley v. Travel

Traumatic neuroses are more easily susceptible to medical proof than 
primary reactions, since secondary reactions are manifested by ascertain
able physical symptoms which can be more objectively determined.132 
Moreover, since neuroses are more enduring than primary reactions, 
they are more amenable to observation, especially by comparing- an 
individual’s behavior before and after the alleged trauma,133 Although

• •
the psychiatrist may not be able to establish conclusively a negligent 
act as the sole cause of plaintiff’s neurosis, he could determine with some 
certainty whether the trauma was a precipitating cause.134 In addition, 
by examining a plaintiff’s psychological history the psychiatrist can give 
a fairly accurate and objective estimate of the probable effects a negli
gent act will have upon a plaintiff.135

Perhaps the major difficulty inherent in such extensive reliance on 
medical evidence is the danger that the role of the trier of fact will be 
subordinated to that of the medical expert.136 Traditionally, the role of 
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medical experts has been to enable the non-medical listener to under
stand the effects of one person’s behavior upon the development of an 
illness in another,137 while the role of the court and jury has been to 
apply legal standards to this medical testimony.138 Several writers have 
pointed out the great problems inherent in accepting psychiatric testi
mony;139 however, this battle of experts is not unique to mental distress 
cases and can be controlled through clear and constant emphasis upon 
the fact that the trier of fact is the final arbiter of all factual questions.140 

One of the courts’ perennial fears in mental distress cases has been 
that dishonest litigants might be able to recover for fraudulent claims.141 
A related problem is that the extent of the mental injury can be natu
rally aggravated due to the excitement and stress of litigation.142 Phy

ers Ins. Co., 273 F.2d 479 (5th Cir. 1960); Diamond & Louisell, The Psychiatrist as an 
Expert Witness: Some Ruminations and Speculations, 63 Mich. L. Rev. 1335 (1965).

137 Schwartz, Neuroses Following Trauma, at 52; see note 140 infra.
138 Brickner, supra note 64, at 66. The separation of roles will be difficult to main

tain because of the subjective nature of the psychiatric testimony. In cases of purely 
primary reactions, where the injury is less severe and more ephemeral, this problem will 
obviously be even more complex.

139 The psychiatrist’s role is to help the court determine the factors of motivation 
and responsibility that affect the plaintiff’s behavior. It is the sole prerogative of the 
court and jury, and not that of the psychiatrist, to interpret how this medical testi
mony is to be applied to the intent of the law regarding liability and compensation. 
Brickner, supra note 64, at 66. For a psychiatrist to attempt to work from both legal 
and medical frameworks would raise a clear danger that justice would not be done to 
either interest. Schwartz, Neuroses Following Tratrma, at 52; Smith, The Ideal Use of 
Expert Testimony in Psychology, 6 Washburn L.J. 300, 302 (1967). See, e.g., Bratt v. 
Western Air Lines, 155 F.2d 850 (10th Cir.), cert, denied, 329 U.S. 735 (1946); Phillips 
Petroleum Co. v. Payne Oil Corp., 146 F.2d 546 (10th Cir. 1944); Miller v. United 
States, 192 F. Supp. 218 (D. Del. 1961).

140 It is generally acknowledged that the psychiatric witness is clearly part of the 
adversary system, within which the trier of fact is called upon to determine ultimate 
questions of fact. See Wade v. Lane, 189 F. Supp. 661, 663-64 (D.D.C. 1960); Smith 
Ideal Use of Expert Testimony, supra note 139, at 300-01; note 138 supra. While various 
methods have been suggested to protect the role of the trier of fact in psychiatric 
cases, it is clear that the primary problem is making the trier of fact understand the 
need for a division of functions. Thus, as the Supreme Court has noted with regard to 
expert testimony, “(s]o long as proper guidance by a trial court leaves the jury free to 
exercise its untrammeled judgment upon the worth and weight of testimony, and 
nothing is done to impair its freedom to bring in its verdict and not someone else’s we 
ought not be too finicky or fearful . . . .” United States v. Johnson, 319 U.S. 503, 519 
U943). See Diamond & Louisell, supra note 136, at 1343-45; Smith, Ideal Use of Expert 
Testimony, supra note 139, at 300-06. See generally Diamond, The Fallacy of the Im
partial Expert, in Archives of Criminal Psychodynamics, Spring 1959, at 3, 221.

141 See note 43 supra and accompanying text. One team of writers advocates the 
awarding of very conservative judgments in traumatic neuroses cases because of the 
danger of malingerers and frauds. Smith & Solomon, Traumatic Neuroses in Court, at 
133?

142 See Schwartz, Neuroses Following Trauma, at 84-85.
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sicians, however, have adequate methods to accurately detect malingerers 
and fraudulent claimants so that such fears should not be used as an 
excuse to deny a plaintiff his right to present his case.143

143 See McMahon v. Bergeson, 9 Wis. 2d 256, 101 N.W.2d 63 (1969); Cantor, supra 
note 1, at 436-38; Goodrich, supra note 34, at 505; Keschner, supra note 120, at 715; 
Smith, Cross-Examination of Neuropsychiatric Testimony, supra note 104, at 56.

144 Rodrigues v. State, 52 Hawaii —, —, 472 P.2d 509, 518 (1970). The decision to 
protect mental equilibrium must be made only after due consideration of the various 
social interests involved. J. Salmond, supra note 98, § 84, at 289-90.

145 This answer cannot be reached solely by logic; the social interests involved must 
be balanced to ascertain how far defendant’s duty and plaintiff’s right may be extended 
justly and expediently. Jelley v. LaFlame, 108 N.H. 471, 473, 238 A.2d 728, 730 (1968); 
see Rodrigues v. State, 52 Hawaii —, —, 472 P.2d 509, 520-21 (1970).

146 See notes 3, 4 supra.
147 See Comment, supra note 117, at 517.
148 Amaya v. Home Ice, Fuel & Supply Co., 59 Cal. 2d 295, 298, 379 P.2d 513, 529, 

29 Cal. Rptr. 33, 39 (1963), overruled by, Dillon v. Legg, 68 Cal. 2d 728, 441, P.2d 912, 69 
Cal. Rptr. 72 (1968); see note 45 supra.

149 See notes 43-45 supra and cases cited therein. For a detailed discussion of prob
lems of cross-examination of psychiatrists, see Smith, Cross-Examination of Neuropsy
chiatric Testimony, supra note 104.

Conclusion

The ultimate question in the creation of this tort is whether there 
should be a duty created to refrain from the negligent infliction of 
mental distress. The creation of such a duty in tort law is essentially a 
legal conclusion144 reached by a careful weighing of the interests of 
plaintiffs against the burdens placed upon defendants and upon society 
in light of all relevant factors.145 In the past, courts determined that the 
burdens outweighed the need for recovery. The principal policy con
siderations elaborated by the courts in denying independent tort pro
tection to mental equilibrium have been fears that false claims will 
proliferate, that too much of the courts’ time will be wasted on trivial 
injuries, and that mental injuries are not sufficiently provable.146 Thus, 
most jurisdictions have felt that defendants might have to alter radically 
their behavior to avoid upsetting unduly sensitive plaintiffs,147 that lia
bility for negligence would be expanded without any corresponding in
crease in culpability,148 and that the cost and difficulties of presenting 
an adequate defense would be so prohibitive that pure mental distress 
should be denied a cause of action.149

However, there are several countervailing factors which should be 
weighed against these fears. As cases in several jurisdictions and logi
cal evaluation show, application of traditional principles of duty, fore
seeability, and proximate causation are sufficient to resolve judicial fears 
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of placing extreme and unduly strict burdens upon defendants.150 Fur
thermore, while there are difficult problems of proof involved, they are 
neither insurmountable nor unique to mental distress cases, and should 
not prevent a plaintiff from presenting his case in court.151 In the past, 
most courts and many legal scholars have misplaced their emphases on 
the priorities of society, contending that individuals should not be pam
pered by giving them a cause of action for the negligent infliction of 
mental distress.152 The important question, however, is not whether 
anyone should be pampered, but whether a person suffering from a real 
injury should be recompensed to the degree to which the law is capable 
of providing a remedy. The law is an ongoing and developing process; 
outmoded conceptions should be discarded when found to be inade
quate: “Our . . . law cannot hope to survive by stubborn adherence to 
decisions written for a different world. We cannot and should not 
apply seventeenth and eighteenth century rules to twentieth century 
conditions.” 153

iso See note 51 supra and accompanying text.
151 See notes 100-103 supra and accompanying text.
152 “Psychic stimuli multiply as society becomes more complex and people are 

crowded together, but this is part and parcel of existence. Our concern should be with 
conditioning the citizen, and with breeding more toughness bv pampering the psyche 
less.” Smith, Relation of Emotions to Injury and Disease, supra note 27, at 299 n.128.

153 Henderson v. Henderson, 11 Misc. 2d 449, 456-57, 169 N.Y.S.2d 106, 115 (Kings 
County Sup. Ct. 1957).




