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E. BARRETT PRETTYMAN

Harold J. Sullivan*

• LL.B., 1958, LL.M., 1960, Georgetown University Law Center; Ass’t U5. Attorney 
for the District of Columbia, Chief, Major Crimes Division.

i 1 1

E. Barrett Prettyman was born August 23, 1891 in Lexington, Vir
ginia. He died on August 4, 1971 at home with his beloved wife Lucy. 
In his lifetime this son of Georgetown served the law, brought love to 
family and friends and honor to his alma mater as have few others. As 
an alumnus and a lawyer, I am proud to join the Georgetown Law Jour
nal in paying tribute to this extraordinary man.

Surely there are many others of his friends better qualified than I to 
speak of the Judge. Others could tell firsthand of night law school at 
Georgetown and before that of college days at Randolph-Macon and a 
brilliant career in journalism. They could speak of his army service in 
the First World War and his days as a public school teacher and prin
cipal and much later as professor at the Law Center which he loved so 
ardently. They could tell of the Judge’s early and exciting private prac
tice with a gun on his hip in Hopewell, Virginia and the later and es
teemed practice in Chicago, Hartford, and Washington. Some others 
might wish to recall his common sense achievements as general counsel 
of the Bureau of Internal Revenue or his creation of a modern juvenile 
court when he served as Corporation Counsel for the District. Others 
could speak firsthand of his forceful advocacy three decades ago of rep
resentation in Congress for the disenfranchised of the District of Colum
bia and his general leadership of the bar and civic groups in community 
service. Others could speak more intimately of his inspiration of George
town's Prettyman Fellows Program. Others could speak in greater de
tail of the presidential commissions the Judge chaired on topics ranging 
from narcotics to international intrigue. But though others could speak 
more knowledgeably of the Judge’s full career, I have special cause to 
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commemorate his memory. Of the Judge’s hundreds of friends and ad
mirers and the thousands whom he encountered in life there was one 
small honored group he spoke of as his “boys.” These were the twenty
seven men who served as his law clerks. As one of his “boys” I am espe
cially proud to join our alma mater’s tribute of honor and affection.

My memory of the Judge is first from the personal vantage point of 
daily contact for exactly two years during his busy stewardship of the 
District of Columbia Circuit as Chief Judge. Remarkably, in that time 
no day was so busy that it did not begin with coffee-talk with his staff. 
I am certain each clerk cherishes a similar memory of sitting around the 
Judge’s study and hearing the Judge speak: with a great husband and 
father’s love of his family; with a grandfather’s pride of Barrett’s chil
dren; with wisdom of the news of the day; and, with a twinkle in his 
eye in recounting the unending anecdotes of a full life or the light side 
of the busy court he led. And somehow there was always time in our 
morning session for the Judge to listen to his staff as effervescently as 
he spoke. Then the session ended with an organized statement of the 
day’s agenda and the final highlight briefing of the day’s principal case 
or conference. For the Judge each day at court was well planned, well 
prepared, well worthwhile and ever personal. For his clerks each day 
was an encounter with greatness, yet somehow a comfortable experi
ence—and always a joy.

A scholar who never met the Judge could erect a lasting memorial by 
doing no more than assembling his written opinions on a given subject. 
I make no attempt here to consider them in detail or even to digest them. 
I speak rather much more particularly of the oral heritage absorbed as 
one of his “boys.” My recollection of the Judge’s thoughts on a num
ber of subjects easily come to mind. Those thoughts are a tribute to his 
greatness.

The Constitution. The Judge spoke often of the Constitution.
In revisiting the Constitution in opinions, addresses, or often times in 
private conversation with his clerks, the Judge would recall the bases 
in law and political science upon which our federal government was 
founded. To him the premises that all men are endowed by their Crea
tor with certain inalienable rights, that governments are instituted among 
men to secure these rights, and that governments derived their just pow
ers from the consent of the governed were not empty rhetorical exple
tives. They were solid and precise bases which had meaning. Though 
the Judge was an ardent constitutionalist, he did not regard the Consti
tution as some sort of ancient miracle of sacred origin. To a group of 
inquiring young lawyers he once taught that “they should not fear to 
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look at the Constitution with a critical eye or to dissect it, to lay it out 
on the clinic table.” He would challenge the young rebels “if this is not 
the best form of government yet devised by men for the purpose of the 
freedom-loving people of our country, then let’s have the best.” But it 
so happened when the giant himself objectively examined the Consti
tution with his own critical eye, he liked what he saw. He simply liked 
the way our forefathers did it. To him the Constitution was not a senti
mental blob to be wept over nor a fossilized antique to be sneered at, but 
rather, from an informed base, he accepted the Constitution as a tough, 
practical system designed for service. He concluded that it embodied 
the best system yet devised for our purposes. He regarded it, treated it, 
and taught it as such.

Administrative Lazu. The Judge spoke often of the administra
tive branch of law. Here, as in other fields, he brought not only his 
thoughts but the exciting personages of the day to his chambers. Paren
thetically, being one of the Judge’s “boys” meant meeting the Chief 
Justice one day, a Senator the next, the Bar Association President, then 
the head of Civitan’s Christmas drive or the man proposed by the Alfalfa 
Club for President of the United States. These visitors came both as per
sonal friends and in connection with the Judge’s active stewardship of 
his Circuit as Chief Judge. On the subject of administrative law, Justice 
Frankfurter, on one of his several visits prefatory to Judge Prettyman’s 
chairing the Administrative Conference of the United States, bounced 
into the law clerk’s office to tell me I was “working for the Judge who 
knows more about administrative law than any man in the county.” The 
Judge himself saw administrative law as “the most important body of 
law presently current and reasonably foreseeable.” He found the public 
interest looming large in the application of administrative law compared 
to the occasional public interest in the established routine of litigation 
involving wills and accidents and contracts. Visualizing the combined 
place television and radio, trains, trucks and buses, stocks and supplies 
of gas and oil, labor relations, patents and atomic power, taxes and the 
market price of money take in the national economy, it is clear that fed
eral administrative agencies control our economy through control of its 
means of operation. The agencies themselves need control and guidance 
to be effective. In this regard the Judge’s basic counsel was astoundingly 
simple. “The function of an agency is the administration of law: no 
more, no less.” From his own expertise in the field, the Judge iterated 
and reiterated this principle as the guiding first commandment of ad
ministrative law.
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Criminal Law. Of what was later to become my speciality,
criminal law, Judge Prettyman spoke often and intensely. He was here 
the man of common-sense and perfect balance. I recall he saw the three 
largest unsolved problems of criminal law as those of the juvenile, the 
indigent and the incompetent. He strove to solve them.

Judge Prettyman fully supported the modern philosophy of a juvenile 
court administered by specialists and requiring special processes. His was 
an informed and carefully conceived position which he fervently es
poused and often repeated. To him the problem of the juvenile had to 
be met by an expert juvenile agency designed and operated to teach a 
never-to-be-forgotten lesson that the rules which make our society safe 
must be obeyed. He differentiated between young hoodlums and the 
normally robust, rambunctious youngsters of the same age. The Judge 
believed that age alone ought not throw a sixteen-year-old into the pro
cesses designed for the treatment of criminals. The juvenile system he 
favored maximized the retrieval for society of every ounce of usable 
material from “this great mine of golden ore” of youth. Yet hoodlums 
based on all factors, their age and action included, were to be sifted out 
for prosecution, never “coddled or treated as infants.” Above all, the 
Judge believed that if organized society is to remain organized and civil
ized it must support a specialist court for juveniles. And, characteristic 
of the Judge, he converted his beliefs into action: as Corporation Coun
sel authorizing the Juvenile Court Act; as Circuit Judge writing the land
mark opinion on the rights of juveniles and society; and as Chief Judge 
successfully lobbying for tripling the size of the District’s specialist juve
nile bench.

Another unsolved problem in modern criminal law addressed by Judge 
Prettyman was that of the indigent accused. Squarely confronting this 
problem, the Judge proposed that the organized bar had the responsi
bility—not a responsibility, but the responsibility—for a solution to the 
basic problem and each of the underlying subsidiary problems. He called 
for no more pious resolutions or reports but rather established proce
dures. He called for legislation and rules on the books and lawyers on 
their feet in court armed with facts, witnesses and a knowledge of cur
rent law. The organized bar heard and heeded his voice. With its sup
port, as Chief Judge of the Circuit, Judge Prettyman fathered the Legal 
Aid Agency in the District of Columbia. This was a giant step towards 
solution of the problem.

A third unsolved problem of modern criminal law addressed by the 
Judge was that of the incompetent. In the Judge’s tenure, the Court’s 



1971] Prettyman 5

most noted decision in this field was of course Durham v. United States.1 
Judge Prettyman was not the author nor was he even on the panel which 
decided the case. But time and again he “boastfully claimed to be its 
granddaddy.” And in the purity of the rule, the Judge—unlike some 
others—saw the postulate of almost all religions, almost all modern civil
izations, and all criminal law. That postulate is that man is endowed by 
his Creator with free will. The Judge believed man had the power of 
choice. He believed a man is to be held responsible when he chooses to 
do that which violates law or morals and does it. He embodied these 
beliefs in his construction of Durham and in his general exposition of 
criminal responsibility.

I 99 U.S. App. D.C. 228, 214 F.2d 862 (1954).

The Federal Rules. Whether in criminal or civil cases, the Judge
had a unique style of writing opinions. Judge Prettyman loved facts. 
1 lis opinions—unlike those of many appellate judges—could be read and 
understood by laymen. This is true because they begin with the story 
of what happened rather than a discourse on abstractions. The real test 
of a judge, he believed, was in ascertaining facts accurately, exactly, pre
cisely, and dispassionately. It was in this light that he endorsed vigor
ously the new Rules of Criminal Procedure. To some older lawyers the 
“new Rules” were the destruction of the “courtroom skills” of their 
early days. To the Judge, these “skills” had passed with gaslight, sulphur, 
molasses, and leaches. To the Judge, the Rules were a mechanism de
signed to reach the correct answers to disputes—not as a happenstance, 
but as a determination.

The Chief Judgeship. From 1958 through 1960, Judge Pretty
man served as Chief Judge of the District of Columbia Circuit. The 
Judge had a fierce pride in being Chief Judge and saw the duties of his 
position as falling into five categories. The first consisted of traditional 
judicial duties, increased measureably by his responsibilities as the chief 
judicial officer. To that position he brought an extra measure of recog
nized duty to plot a course for the court and accepted the extra weight 
arising from the necessity of holding to the tiller with his eye on the 
chart. I Ic saw the second category as related to the administrative phases 
of the court’s work; here, the Judge radically improved the state of the 
calendar. The third set of duties stemmed from his chairmanship of the 
Judicial Council—the body composed of all the circuit judges statutorily 
“to make all necessary orders for the effective and expiditious adminis
tration of the business of the courts within the circuit.” He breathed life 
into this body. The fourth set of duties entailed the chairmanship of the 
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Judicial Conference for the Circuit. This, too, is a statutory body em
powered to recommend means of improving the administration of jus
tice in the Circuit. The fifth set of duties arose from the fact that the 
Judge was a member of the Judicial Conference of the United States, 
the circuit’s national counterpart. To this observer, no Chief Judge be
fore or since so fully has discovered, and so effectively discharged, the 
manifold opportunities in this position.

Human Qualities. The Judge appreciated outstanding human
qualities. He simply loved the loyalty and dedication of his career secre
tary Helen Benham and senior messenger Huntley Fox.

As an appellate judge—and as chairman of the Judicial Council—Judge 
Prettyman often had to judge others. For him the most sought for qual
ity in every line of human endeavor was wisdom. In one morning ses
sion the Judge recalled the Old Testament’s story of Solomon who, hav
ing been accorded the privilege of possessing whatever talent he wished, 
chose wisdom. As a young man, the Judge said he could not understand 
that. Why, above all else, would a man choose to know a lot? But, of 
course, maturity brought with it the understanding that wisdom is much 
more than mere knowledge. The Judge recognized that. Indeed, I re
call he once observed “the greatest quality a judge can possess is wisdom 
—the ability to reach correct answers to problems.” For the Judge, wis
dom was the composite of knowledge, experience, understanding, pa
tience, character, courage, firmness, and fairness. To him, “a wise judge 
is one of a people’s most precious assets.” E. Barrett Prettyman himself 
was such a wise judge.

In each of the respects briefly mentioned, the Judge’s work and 
thoughts themselves, however inadequately expressed here, constitute 
worthy lasting memorials. Some of these I had the rare opportunity of 
observing and hearing firsthand as his law clerk. From the vantage point 
of close daily contact over two years I knew and now recall the Judge 
as a great jurist and one of God’s gentle-men. His faults, if indeed he 
had any, were written in the sand. His virtues abounded—and those 
qualities arc indelibly inscribed on the memorial tablets of justice, of 
love, and the careers of those—especially “his boys”—whom he inspired.



THE CASE FOR REVENUE SHARING

Spiro T. Agnew*

' The Vice President of the United States.
1 The tenth amendment to the Constitution provides that “ [t] he powers not delegated 

to the United States by the Constitution, nor prohibited by it to the states, are reserved 
to the States respectively, or to the people.” U.S. Const, amend. X.

2The Federalist No. 45, at 319 (M. W. Dunne ed. 1901) (J. Madison). In explain
ing the effect of the Constitution on the states, James Madison stated:

The powers delegated by the proposed Constitution to the federal govern
ment arc few and defined. Those which are to remain in the State govern
ments are numerous and indefinite. . . . The powers reserved to the several 
States will extend to all the objects which . . . concern the lives, liberties, 
and properties of the people, and the internal order, improvement, and 
prosperity of the State.

1 7 ]

The following article by Vice President Spiro T. Agnew was pre
pared at the request of the editors of the Georgetown Law Journal. 
Undertaken prior to the announcement of the New Economic Policy, 
the Vice President's discussion here is all the more cogent in light of 
President Nixon's specific statements that his Administration's revenue 
sharing package remains a high priority legislative goal.

Carrying out his role as leading spokesman on behalf of the Adminis
tration's revenue sharing proposals, the Vice President has addressed 
numerous state legislatures as well as municipal and county organiza
tions on the subject in recent months. Having served as chief county 
executive in Baltimore County, Maryland, and Governor of Maryland, 
the Vice President has had experience in government operations on local, 
state, and national levels. Among other special presidential assignments, 
Mr. Agnew serves as the Administration's primary liaison with state, 
local, and county governments, through the Office of Intergovernmental 
Relations.

The genius of the federal system devised by our forefathers lay in 
its distribution of political power between national and state govern
ments.* 1 From the outset, it was not envisioned that power would be 
concentrated in a single Chief Executive and federal legislature in Wash
ington, but rather that the governing function would be shared by 
officials and lawmakers throughout the United States.2

In recent years, however, there has been a flow of power away from 
state and local governments and a growing concentration of govern
mental control in Washington. As a result of this centralization of 
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decisionmaking power, an increasing number of Americans feel a grow
ing frustration with government and are concerned that its institutions 
can no longer effectively meet their needs. The time therefore has come 
—indeed, it is long overdue—for a reversal of this flow of power from 
state and local governments to the national government. Action is 
needed to restore the confidence of the American people in the efficacy 
of their governing institutions. In the words of President Nixon, we 
must now take “bold measures to strengthen state and local governments 
—by providing them with new sources of revenue and a new sense of 
responsibility.” 3 In short, the time has come for revenue sharing.

3 The President's Message to Congress Proposing General Revenue Sharing, 117 Cong. 
Rec. H435 (daily ed. Feb. 4, 1971).

4 See S. 680, 92d Cong., 1st Sess. (1971) (General Revenue Sharing); H.R. 4187, 92d 
Cong., 1st Sess. (1971) fsame); S. 1087, 92d Cong., 1st Sess. (1971) (Law Enforcement 
Revenue Sharing); H.R. 5408, 92d Cong., 1st Sess. (1971) (same); S. 1243 92d Cong., 1st 
Sess. (1971) (Manpower Revenue Sharing); H.R. 6181, 92d Cong., 1st Sess. (1971) (same); 
S. 1618, 92d Cong., 1st Sess. (1971) (Urban Community Development Revenue Sharing); 
H.R. 8853, 92d Cong., 1st Sess. (1971) (same); S. 1612, 92d Cong., 1st Sess. (1971) (Rural 
Community Development Revenue Sharing); H.R. 7993, 92d Cong., 1st Sess. (1971) 
(same); S. 1693, 92d Cong., 1st Sess. (1971) (Transportation Revenue Sharing); H.R. —, 
92d Cong., 1st Sess. (1971) (same); S. 1669, 92d Cong., 1st Sess. (1971) (Education Rev
enue Sharing); H.R. 7796, 92d Cong., 1st Sess. (1971) (same).

In February, 1971, the President submitted to Congress several pro
posals providing for the sharing of a portion of federal tax revenues with 
state and local governments.4 These proposals, divided into general and 
special revenue sharing, are based upon the strong belief that given 
adequate resources, state and local governments can reinvigorate Ameri
can government at all levels and generate renewed faith in our system. 
They are not partisan proposals, by any means, for revenue sharing is 
an idea of bi-partisan origin and it enjoys bi-partisan support.

This discussion will consider the continuing state and local fiscal crisis 
that triggered these bold proposals. It will focus upon the proposals 
themselves and explain the facts and formulas crucial to an understand
ing of both general and special revenue sharing. Finally, consideration 
will be given to criticisms and proposed alternative plans, in order that 
numerous misconceptions concerning the Administration’s proposal 
might be put in proper perspective.

Fiscal Crisis in State and Local Governments

In order to fully appreciate the effect of revenue sharing upon state 
and local governments, it is first necessary to understand the current 
financial crisis that plagues these governments. State and local govern
ments throughout the United States today are caught in the throes of a 
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major financial squeeze, due in large measure to their inability to secure 
adequate resources to meet burgeoning fiscal needs. From 1946 to 1968, 
total state and local government expenditures increased seven-and-a-half 
times, from $13 billion in 1946 to over $99 billion in 1968.5

5 See American Enterprise Institute, Legislative Analysis: Revenue Sharing Bills 
1 (1970).

Hearings on General Revenue Sharing Before the House Comm. on Ways and 
Means, 92d Cong., 1st Sess., pt. 1, at 41 (1971) (statement of John B. Connally, Secretary 
of the Treasury),

7 See Hearings on General Revenue Sharing Before the House Comm, on Ways and 
Means, 92d Cong., 1st Sess., pt. 5, at 803-04 (1971).

hThe President's Message to Congress Proposing General Revenue Sharing, 117 Cong. 
Rec. H435-36 (daily ed. Feb. 4, 1971).

9See H.R. 4187, 92d Cong., 1st Sess. § 201 (13) (1971). “[TJhe term ‘units of govern
ment’ means all units of local government (including independent school districts and

In fruitless attempts to meet these massive expenditure increases, state 
and local governments have instituted new taxes or have increased exist
ing taxes on 450 separate occasions in the past 12 years.6 Despite these 
efforts, state and local revenues have failed to keep pace. Thus, it is 
estimated in fiscal year 1971, state and local governments will show a 
net deficit of $15 billion.7

The growth of federal income tax revenues has forced state and local 
governments to employ alternative methods to generate income. These 
attempts usually take the form of property and sales taxes. At the pres
ent time nearly 75 percent of all state and local revenue results from 
taxes of this type.8 Nevertheless, funds made available through these 
taxing efforts usually lag behind state and local expenditure growth 
rates. Attempts by grassroot governments to eliminate this gap by de
veloping new taxes and increasing existing ones has placed a heavy 
burden on the American taxpayer.

The existence of this fiscal mismatch, under which needs are grow
ing more rapidly at the local and state levels of government while rev
enues are predominately held at the federal level, was the primary factor 
leading to the Administration’s revenue sharing proposals. Over $16.4 
billion dollars in federal revenues will be shared with local and state 
governments, $5 billion allocated to general revenue sharing and $11.4 
billion to the series of proposals that constitute the special revenue 
sharing plan.

General Revenue Sharing

Under general revenue sharing, funds not currently budgeted for any 
federal program will be distributed to all general purpose units of gov
ernment according to a predetermined formula.9 The revenues to be 
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allocated will not require a new federal tax. Rather, they will be raised 
by allocating to the program, on a continuing basis, 1.32 percent of the 
personal taxable income of the United States. In the first full year 
of operation, this figure will amount to $5 billion. It will increase in 
each succeeding year as the personal income tax base grows; by 1980, 
it will total $10 billion.

The amount that each state would receive under general revenue 
sharing is determined by a formula which takes into account state popu
lation and tax effort—a state’s willingness to tax its own citizens. In 
applying the formula, the population of each state is multiplied by its 
tax effort, and the resulting figures for each state and the District of 
Columbia are added together. The percentage share that a particular 
state will receive is then determined by dividing the total national figure 
by its own figure.10

special districts), as such terms are used by the Bureau of the Census.” Id. Thus, units 
of government includes any city, municipality, county, town, township, parish, village, 
or other general purpose political subdivision of a state.

™ld. § 401; see Cottin, Revenue Sharing Report/Nixon's Two-Part Proposal Seeks 
to Decentralize Federal Assistance, 3 National Journal 715 (1971). As for computing 
the individual allocation to a state, the first step is to figure rhe state’s percentage of 
the national population. For example, Florida’s population is 3.08 percent of the na
tional total. Florida also collects $2.7 billion from different taxes (state and local). 
By dividing the state’s personal income ($19.6 billion) into $2.7 billion, a tax effort is 
determined which in this case is 13.96 percent. This is greater than the national average 
(12.15 percent) so that multiplying this ratio (13.96 •-?- 12.15) by 3.08 will result in a 
larger percentage (3.54 percent) of payment to be paid to Florida. See Hearings on 
General Revenue Sharing Before the House Comm, on Ways and Means, 92d Cong., 
1st Sess., pt. 1, at 156 (1971).

11 H.R. 4187, 92d Cong., 1st Sess. § 501 (1971). On a national average, each state should 
pass through nearly 50 percent of its share of the revenues to its cities and counties. 
In the states whose cities do not impose a heavy tax burden, the shares would be sub
stantially below half, while the reverse would be true for cities with heavier taxes. A 
city’s share in turn would match the percentage of its tax effort to the total revenues 
collected from all the cities and counties throughout a state. Thus, if X city raised seven 
percent of all local revenues, it would get a like percentage according to the pass 
through formula.

In order to guarantee that local governments receive their proper 
share of general revenue sharing funds, the Administration’s proposal 
provides a mandatory “pass through” formula of a percentage of funds. 
The percentage share of a particular city or county is determined by 
the ratio of its total contribution to the total revenues generated by 
local governments throughout the state. For example, if a particular 
county is responsible for four percent of the total revenues generated 
by all governmental units in a state, it would receive an equal percentage 
of the passed through general revenue sharing monies.11

An additional financial incentive has been built into the pass through 
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formula. It provides for an increase of ten percent in general revenue 
sharing funds to any state that develops, in cooperation with local gov
ernments. a mutually acceptable alternative to the mandatory federal 
pass through formula.12 The purpose of this incentive is to encourage 
interlocal cooperation which will contribute to the effective adminis
tration of the overall general revenue sharing program.

12 Id. § 401(b). The purpose of this bonus is to promote state action to equalize 
any inherent inequities within the pass through formula as applied to a particular state. 
Since the state is a more efficient dispenser of funds to meet local needs, this provision 
rewards the state for taking the initiative on its level of government.

13 42 U.S.C. § 2000d (1964). This fact is specifically set forth in the non-discrimination 
provision of the General Revenue Sharing bill which states that “[n]o person in the 
United States shall on the grounds of race, color, or national origin, be excluded from 
participation in, denied the benefits of, or be subjected to discrimination under any 
program or activity funded in whole or in part with general revenue sharing funds.” 
H.R. 4187, 92d Cong., 1st Sess. § 1101(a) (1971).

14 Id. § 1101(b). If a discriminatory violation occurs, the Secretary of the Treasury 
should seek first to “secure compliance by voluntary means.” If such discrimination 
occurs at the state level and attempts at voluntary compliance prove fruitless, the Secre
tary may 1) refer the violation to the Attorney General with recommendation that ap
propriate civil action be instituted; 2) exercise powrers and functions provided by 
Title VI of the Civil Rights Act of 1964; and 3) take such other action as may be pro
vided by law. In response to discrimination by local governments, the Secretary will 
first notify the governor and request him to secure voluntary compliance. If within a 
reasonable period of time the government refuses compliance, the Secretary will have 
the authority to undertake any of the actions enumerated above.

An important factor in considering general revenue sharing programs 
—one which applies with equal force to all special revenue sharing 
programs—is the proscription against any discrimination as to race, color, 
creed, or national origin in their implementation. All rights and reme
dies guaranteed under Title VI of the Civil Rights Act of 196413 are 
incorporated into each proposal, and the Attorney General is authorized 
to take those steps necessary to guarantee that the programs are carried 
out in an unbiased manner.14

Advantages of General Revenue Sharing

General revenue sharing will permit state and local governments to 
determine the disposition of funds received without interference or 
imposed guidance by the federal government. Although some critics of 
revenue sharing argue that state and local officials cannot effectively be 
held accountable for the distribution of funds, the opposite is actually 
the case. By returning the responsibility for the expenditure of tax
payers' funds to state and local officials, revenue sharing will make gov
ernment at all levels more responsive to public desires and needs. As a 
former county official, I have first-hand knowledge of the direct impact 
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that a grossroots constituency has on its local officeholders. State and 
local officials, far more than their Washington counterparts, are neces
sarily conscious of a maxim that is all too easily forgotten on the banks 
of the Potomac: Ultimately, government is a free society is controlled 
not by budgets and programs, but by the people it serves.

In addition to increased spending responsibilities, state and local gov
ernments will realize numerous other benefits under the Administration’s 
general revenue sharing proposal. Not only can general revenue sharing 
funds create numerous job opportunities at state and local levels,15 16 but 
these tax-shared funds will also enable states and municipalities to lessen 
their dependency on property and sales taxes as a means of meetincr 
escalating public service demands.

15 The President's Message to Congress Proposing General Revenue Sharing, 117 Cong.
Rec. II438 (daily cd. Feb. 4, 1971).

17 The President's Message to Congress Proposing Law Enforcement Revenue Shar
ing, 117 Cong. Rec. H1089-90 (daily ed. Mar. 2, 1971). The $11.4 billion special revenue 
sharing fund includes allocations presently made to 130 narrowly based categorical 
grant programs amounting to S10.4 billion plus a $1 billion allocation of new money.

18 Office of Economic Opportunity, Catalogue of Federal Assistance Programs 
(1967); see Advisory Comms on Intergovernmental Relations, Revenue Sharing— 
An Idea Whose Time Has Come 7 (1970).

Summarizing, general revenue sharing, by placing greater responsi
bility in the hands of state and local leaders, will revitalize these grass
roots governments. In the final analysis, as President Nixon has said, 
“the purpose of general revenue sharing is to set our states and localities 
free—free to set new priorities, free to meet unmet needs, free to make 
their own mistakes, yes, but also free to score splendid successes which 
otherwise would never be realized.” 10 Given the freedom and respon
sibility that general revenue sharing offers, state and local governments 
can once again become responsive to the needs of the American people, 
thus restoring confidence in the viability of our federal system.

Special Revenue Sharing

In addition to the $5 billion provided under the general revenue shar
ing proposal, the Administration’s program also provides for $ 11.4 bil
lion of special revenue sharing funds17 for states and localities. The 
following discussion focuses upon the six plans which comprise the 
Administration’s special revenue sharing program.

There are today over 500 separate programs which annually distribute 
more than $30 billion in the form of categorical grants.18 These pro
grams are designed and implemented in Washington with customary 
“strings” attached to funds upon distribution. This results in state and 
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local governments having little flexibility in the spending and manage
ment of funds to meet their most urgent needs. The categorical grant 
system has not worked because such grants too often are narrow in 
scope, poorly coordinated, and in conflict with other existing programs. 
In addition, these programs require such excessive paperwork that delay 
and uncertainty often result where action is needed.

From the standpoint of our federal system, the worst aspects of cate
gorical grant programs are that under their aegis state and local officials 
become mere tools of the national government. This erosion in the 
authority and responsibility of governors and mayors has created an 
overcentralized situation where decisionmaking rests with autonomous 
governmental bureaucracies at the federal level. These functionaries are 
not responsible to the people, yet their decisions have an overwhelming 
effect in structuring government’s response to the people’s needs.

Another detrimental aspect of the categorical grant is the “matching 
funds’’ requirements19 forced upon state and local governments. In
evitably, the enticement of federal money and political pressures at 
home are too great to resist. Governors and mayors adjust their priori
ties to meet these demands. Thus, monies that were programmed for 
specific local needs are siphoned off to match federal funding for pro
grams which may have little or no relevance to the local situation.

19 Matching of funds is used often in the categorical grant program to insure re
ciprocal funding by the designated recipient. The grant is conditioned on the recipient 
being able to fund his share. Unfortunately, the recipient sometimes will divert critical 
funds from needy areas in order to insure compliance with the matching requirements. 
The effect is to thwart local efforts in critical areas in deference to federal funding 
with customary strings attached. This often results in targets of greatest need being 
missed in the shuffle of bureaucratic red tape. The Law Enforcement Revenue Sharing 
bill deletes the “hard” cash match provisions and the state “buy-in” requirements from 
the Omnibus Crime Control and Safe Streets Act of 1968. Fact Sheet—The Law En
forcement Revenue Sharing Act of 1911, White House Press Release, Mar. 2, 1971; see 
42 US.C. 3731 (c), 3733(10) (Supp. V, 1970).

The purpose of special revenue sharing is to decentralize the mammoth 
federal government by returning to state and local governments those 
functions which can best be handled by them, along with the financial 
resources to meet those responsibilities. This objective would be accom
plished by rearranging 130 categorical grant programs under six general 
headings: (1) law enforcement, (2) manpower training, (3) urban 
community development, (4) rural community development, (5) trans
portation, and (6) education. Funding will total $11.4 billion, $10 bil
lion of which will come from the 130 presently existing categorical 
grant programs. These general divisions are similar to broad-purpose 
bloc grants. However, funds are distributed according to formula. State 
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and local governments may spend within the six assigned categories. 
Funds and functions will be matched in a more realistic manner, since 
local decisions will reflect the communities’ priorities and needs.

Lave Enforcement Revenue Sharing. Law enforcement, the first
special revenue sharing category, is to be implemented by means of the 
proposed Law Enforcement Revenue Sharing Act of 1971.20 This bill 
gives state and local governments more control over the programs of 
the Law Enforcement Assistance Administration (LEAA). LEAA, an 
agency of the Department of Justice, administers Title I of the Omnibus 
Crime Control and Safe Streets Act of 1968,21 which gave to state and 
local governments primary responsibility for the control and improve
ment of the nation's criminal justice system. Presently, each state sub
mits a comprehensive plan for statewide law enforcement improvement 
and, upon approval by LEAA, receives a bloc action grant for effec
tuation of the program in cooperation with its cities and counties.

20 See S. 1087, 92d Cong., 1st Sess. (1971); H.R. 5408, 92d Cong., 1st Sess. (1971).
21 42 U.S.C. § 3711 (Supp. V, 1970).
22 H.R. 5408, 92d Cong., 1st Sess. § 303(a)(3) (1971). In order to qualify for funds a 

state must submit through a designated planning agency a plan which conforms with 
the purposes and requirements of section 303. The plan shall insure a balanced allocation 
of funds between the state and units of general local government. The LEAA will re
view the plan and make appropriate comments; the submission of the plan alone quali
fies the state to receive funds; no prior approval is necessary. The overall effect is to 
free state and local governments from the restrictions of onerous federal control.

23 S. 1243, 92d Cong., 1st Sess. (1971); H.R. 6181, 92d Cong., 1st Sess. (1971).
24 42 U.S.C. 2571-2628 (Supp. V, 1970).

While retaining the general format of the 1968 Act, the present bill 
recognizes the need for flexibility in handling local law enforcement 
problems by eliminating various restraints and by insuring full utiliza
tion of local police talents. The $500 million annually distributed to 
the states will continue to be divided by population, but each state will 
be required to pass through funds to local governmental units in pro
portion to the law enforcement expenditures of those units. In addition, 
states must allocate an adequate portion of their revenue sharing monies 
to high crime areas.22 The bill provides for specific accounting pro
cedures and checks to insure the proper distribution and use of these 
funds.

Manpower Revenue Sharing. The Administration’s proposed
Manpower Revenue Sharing Act of 197123 incorporates more than a 
dozen categorical manpower programs currently funded under the 
Manpower Development and Training Act of 196224 and the Economic 
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Opportunity Act of 196425 into one S2 billion program.26 With each 
program having its own lobby, its own project design, and its own 
standards and methods of operations, the result has been monstrous 
confusion, duplication, and inefficiency.

» 42 US.C. 2701-2994d (Supp. V, 1970).
26 This figure represents a one-third increase over current manpower expenditures. 

Beyond the first year, authorizations can be expanded to accommodate increased de
mands in meeting the nation’s manpower needs. This open-ended funding approach is 
in sharp contrast with general revenue sharing where funding has a ceiling of 13 per
cent of the federal income tax base.

27 H.R. 6181, 92d Cong., 1st Sess. § 3(b) (1) (1971). The Title I allocation will be dis
tributed among the states, and within each state among eligible units of local general 
government or consortia of local general governments. Units of local general govern
ment eligible to receive funds directly will be the larger cities, and county govern
ments with powers of cities, and consortia of local general governments in Standard 
Metropolitan Statistical Areas of less than 100,000 persons.

28 Id. § 3(b)(2). The Labor Department’s basic national role will be to support and 
assist state and local programs. This support and assistance will take such forms as train
ing, technical assistance, research and development, labor market information, com
puterized job banks, and certain national initiative programs which cannot be managed 
on a local basis. One particular national activity will be to evaluate state and local pro
grams, compile comparative data, and take steps to assure fiscal accountability, in order 
that the public and Congress can assess the effectiveness of the manpower program.

29 See note 27 supra.
30 H.R. 6181, 92d Cong., 1st Sess. § 102(b) (1971). With a consortium of local gov

ernments, the intent is to consolidate the efforts of those governments serving the needs 
of a major labor market.

31 Id. The three figures are compared respectively with figures reflecting the entire 
United States total to determine a state’s share. Where the distribution is to a consortium 
constituting a defined labor market the formal allocation is increased by 10 percent.

-Id. § 301. The trigger mechanism would work automatically when the unemploy
ment rate reaches 4.5 percent or more for three consecutive months. State and local 

Under the new proposal, 85 percent of each year's appropriation for 
manpower training will go to states, cities, and counties with populations 
of 100,000 or more.27 The remaining 15 percent will be distributed by 
the Secretary of Labor, in his discretion, for “national activities.” 28 All 
distributions will be made directly to the states and within each state 
to eligible units of local government or consortia of local governments.29

In the case of a consortium of local governments serving an entire 
labor market, a 10 percent increase in total funding will be allocated 
as an incentive for areawide cooperation.30 In order to reflect the needs 
of individual state and local governments, a formula has been devised 
which accords equal weight to the three need factors—the number of 
persons in the labor force, the number of unemployed persons, and the 
number of domiciled low-income individuals 16 years of age or older.31 
In addition, the proposed bill contains a “trigger” mechanism which 
directs additional funds to high unemployment areas.32
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Included in the proposal is a “hold harmless” provision which insures 
that no recipient will receive less money under Manpower Revenue 
Sharing than under the numerous categorical programs merged into 
Manpower Revenue Sharing.33 Finally, the Secretary of Labor will 
evaluate state and local programs, compile comparative data, and insure 
fiscal accountability in order that the program’s progress can be assessed 
accurately.34

governments would be free to use these funds to create temporary public service jobs 
to offset the rise in unemployment. Public service jobs created in this fashion must be 
temporary in nature with a two year limit for transition to a permanent payroll.

33 The hold harmless base line is a three year average of manpower funding to a par
ticular recipient. The object is to ensure that no state or local government receives less 
under revenue sharing than under previous funding programs. For example, Alaska 
would receive less funding under the formula distribution, if it were not for the hold 
harmless provision which insures a continuation of the present funding level at 
$4,120,000. Alabama is in sharp contrast, as it will receive $15,343,000 additional monies 
under the formula disbursement. Fact Sheet—Manpower Revenue Sharing Proposal, 
White House Press Release, Mar. 4, 1971.

34 H.R. 6181, 92d Cong., 1st Sess. § 201 (1971).
35 S. 1618, 92d Cong., 1st Sess. (1971); H.R. 8853, 92d Cong., 1st Sess. (1971).
30 The four current categorical programs consolidated into a single fund under the 

proposed Urban Community Development Act are urban renewal, model cities, water 
and sewer grants, and loans for the rehabilitation of existing structures. See Fact Sheet- 
Urban Community Development Special Revenue Sharing Proposal, White House Press 
Release, Mar. 5, 1971.

Urban Community Development Revenue Sharing. This cate
gory of special revenue sharing is embodied in the Urban Community 
Development bill of 1971.35 It is designed to implement a single com
prehensive development program. Presently, the Department of Hous
ing and Urban Development monitors four categorical programs, all 
having separate goals, regulations, and restrictions.36 Under such a sys
tem, an applicant must expend considerable time and money merely to 
find the correct program, understand its requirements, and make the 
specific application. Of greater import, however, is the fact that it has 
been extremely difficult for local officials to form any rational pattern 
of development in their urban communities when each element of a 
plan must be negotiated separately.

Urban Community Development Revenue Sharing will alleviate most 
of these problems by stabilizing annual funding, broadening local author
ity over development activities, and encouraging area-wide coordina
tion. A $2.1 billion fund will be distributed during the first year of 
operation. Eighty percent of these monies will be divided according 
to a strict statutory formula among 247 Standard Metropolitan Statistical
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Areas (SMSAs).37 The allocation formula will reflect each community’s 
needs through a comparison of its population, housing conditions, and 
incidence of poverty and overcrowding against the respective national 
averages.38 The remaining 20 percent will be distributed at HUD’s dis
cretion, with first priority being given to meeting hold-harmless require
ments for those cities over 50,000 in population?9 Formula monies 
remaining after these commitments have been honored will be distributed 
to smaller communities. Cities will only be required to submit plans 
regarding the proposed use of funds and detail how past monies were 
expended.40 No prior approval, matching, or maintenance of effort 
requirements exist.

37 H.R. 8853, 92d Cong., 1st Sess. § 106(a),(b) (1971).
25 H.R. 8853, 92d Cong., 1st Sess. § 106(b) (1) (A)-(D) (1971). The term “amount of 

poverty ’' means the number of persons whose income is below a level set by the Office 
of Management and Budgets. Id. § 103(a)(6). The term “amount of overcrowding” 
means the number of housing units with 1.01 or more persons per room. Id. § 103(a) (7). 
The term “extent of housing deficiencies” means the number of housing units lacking 
some or all plumbing facilities. Id. § 103(a)(8). Section 106(b)(2) states that from the 
amount given to an SMSA a formula distribution shall be made to each metropolitan 
city within the SMSA. A metropolitan city is defined as a city within a metropolitan 
area so designated by the Office of Management and Budget or which has a population of 
50.000 or more. Id. § 103(a)(4).

39 Sections 106(b)(3) and (c) allow the Secretary of HUD discretion in distributing 
the remainder of the funds to units of general local government and states for urban 
community development activities. The intent of the Administration is to use this excess 
funding to insure that these governments are held harmless. The hold harmless base 
line will constitute the sum of the following: 1) the annual average over five years 
( 1966-70) of urban renewal reservations; 2) the latest action year program commitment 
under model cities; 3) the annual average over five years of water and sewer grant res
ervations; and 4) the annual average over five years of rehabilitation loan reservations. 
Set* Fact Sheet—Urban Development Special Revenue Sharing Proposal, White House 
Press Release, Mar. 5, 1971. Smaller communities are protected by a specially earmarked 
appropriation of $100 million with priority going to a locality with a record of con
tinuous participation in the previous programs.

40 H.R. 8853, 92d Cong., 1st Sess. § 108 (1971). The purpose of this report is to per
mit public examination and appraisal of urban community development activities, to 
enhance public accountability, and to facilitate coordination at the different levels of 
government. Section 109 states that a recipient must account for the disbursement of 
funds to insure compliance with the provisions of the Act.

41 S. 1612, 92d Cong., 1st Sess. (1971); H.R. 7993, 92d Cong., 1st Sess. (1971).
42 H.R. 7993, 92d Cong., 1st Sess. § 2 (1971). Americans living on farms numbered 

more than 30,000,000 in 1949; that figure today is onlv about 10,000,000. This massive 
decrease was due chiefly to the fact that opportunities did not keep pace with the need 

Rural Coimnunity Development Revenue Sharing. The pri
mary goals of this special revenue sharing measure41 are to improve 
living conditions for rural Americans, to mold a closer urban-rural part
nership, and to insure a more balanced population growth.42 A dramatic 
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exodus from farm to city has taken place in America during the past 
three decades. The cause of this exodus lies in the ever-increasing dif
ference between the median income of the farmer and that of his urban 
or suburban counterpart.43 To provide rural Americans with their full 
share of this nation’s prosperity and growth, the Administration plan 
will convert existing categorical aid programs into a single program 
more sensitive to the unique patterns of development characteristic of 
each state.

in rural America. The migration of rural Americans has caused the cities a number of 
disturbing problems. A more balanced economic standard is necessary to foster the 
revival of a progressive rural community life. See The President's Message to Congress 
Proposing Rural Community Development Revenue Sharing, 117 Cong. Rec. H1375-78 
(daily ed. Mar. 10, 1971).

43 The median income of the rural American is 22 percent less than his metropolitan 
contemporary. See id.

44 The governor of each state, as a condition precedent for funding after fiscal year 
1972, is responsible for filing with the Secretary of Agriculture and the Secretary of 
HUD a state development plan. H.R. 7993, 92d Cong., 1st Sess. § 203 (1971). The intent 
of this plan is to focus official concern and public attention upon the interrelationship 
of urban and rural community development within each state. Id.

45 The Secretary of Agriculture must apportion among the states a minimum of 80 
percent of the funds appropriated. Id. § 202(a). One percent of this amount is to be 
divided equally among all the states. Id. § 202(b). The remainder is apportioned by for
mula. Id. § 202(c). Fifty percent of the funds will be distributed to the states according 
to the ratio of a state’s rural population to the nation’s total rural population. Id. § 202 
(c) (1). Twenty-five percent will be distributed on the basis of per capita income within 
the State as compared with the national average. Id. § 202(c)(2). Lastly, 25 percent will 
be distributed according to the state’s change in rural population as compared to the 
national average. Id. § 202(c) (3).

40 The hold harmless base line was calculated by taking the state’s previous funding 
under the converted programs for a four year average (1967-70) and dividing this sum 
by the total allocations to all states during this period. The historical average was then 
multiplied by the proposed funding expected in 1971. Thus, no state receives less under 
revenue sharing than under the previous programs.

The entire $1.1 billion proposed funds for fiscal year 1972 will go 
directly to the states for rural development in accordance with state
wide development plans authored by their respective governors.44 The 
amount each state is to receive will be determined by a formula that takes 
into account rural population, rural per capita income, and change in 
rural population.45 No state, however, will receive less than it presently 
receives under the 11 rural assistance programs.46 The only firm require
ment is that all monies be spent for the direct benefit of rural residents. 
As a check, the Secretary of Agriculture will conduct an annual audit 
of rural development revenue sharing activities to determine if such 
activities were conducted in compliance with rural development rev
enue spending plans for the previous year.
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Transportation Revenue Sharing. The Administration’s Trans
portation Revenue Sharing proposal47 is designed to return federal tax 
dollars raised for transportation uses to states and localities and to pro
vide their officials with maximum flexibility of choice in selecting among 
available alternatives to solve their transportation needs. Transportation 
Revenue Sharing will be funded by transferring revenues from most 
existing transportation categorical grant programs, except the Interstate 
Highway Program.48

47 S. 1693, 92d Cong., 1st Sess. (1971). (The Transportation Revenue Sharing bill has 
not as yet been introduced in the House.)

48 The National System of Interstate and Defense Highways is excluded because it is 
in the best national interest to maintain that program under its presently constituted 
authority’. These programs to be transferred include existing categorical grants for urban 
mass transit, airports, highway safety, federal aid for highways (except the Interstate 
System), and highway beautification. See The President's Message to Congress Propos
ing Transportation Revenue Sharing, 117 Cong. Rec. H175O-53 (daily ed. Mar. 18, 1971).

49 S. 1693, 92d Cong., 1st Sess. § 6 (1971).
Id. § 6(b), (c). Under the general transportation element, ten percent of the rev

enues will be withheld by the Secretary7 of Transportation to distribute at his discretion 
for a variety’ of purposes. Initially, the major share of it will go to hold the state harm
less during the transitional period. Eventually these funds will be employed for a broad 
spectrum of transportation needs, including planning, research and development, con
struction, and operation and maintenance of transportation systems. The remaining 90 
percent of the funds in this element will be allocated to the states under a predetermined 
formula, w’hich considers such factors as total state population, total urban population, 
and total geographic area.

51 Id. S 6(a).
]d. S 6(a)(1).

The approximately $2.6 billion amassed by the consolidation of trans
portation categorical grants will be allocated to two separate elements 
of Transportation Revenue Sharing.49 The first element provides for 
slightlv over $2 billion to be employed for general transportation needs.50 
The second element provides over one-half billion dollars for urban 
mass transit investment,51 with allocation for particular states based 
chieflv on the number of residents who live in Standard Metropolitan 
Statistical Areas of one million or more.52

Transportation Revenue Sharing offers a unique advantage over pres
ent categorical grant-in-aid programs in that no state will receive less 
than it has been receiving under those programs, although state and local 
matching fund requirements are eliminated. In addition, Transportation 
Revenue Sharing affords states and municipalities an excellent oppor
tunity to set their own transportation priorities and determine the most 
effective solution to their transportation problems.

Education Revenue Sharing. There are more than 50 million
students in American schools today, 46 million in public schools and 
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an additional 5.5 million in nonpublic schools.53 Nearly 40 percent of 
all state and local revenues are spent for educational purposes.54

53 See The President's Message to Congress Proposing Education Revenue Sharing, 
117 Cong. Rec. H2469-71 (daily ed. Apr. 6, 1971).

54 Hearings on General Revenue Sharing Before the House Corrrm. on Ways and 
Means, 92d Cong., 1st Sess., pt. 5, at 805 (1971) (statement of Governor Licht).

55 S. 1669, 92d Cong., 1st Sess. (1971); H.R. 7796, 92d Cong., 1st Sess. (1971).
56 The present piecemeal system of federal aid is exemplified by 38 separate au

thorizations for “instruction,” 37 separate authorizations for low-income students, and 
22 separate authorizations for reading instruction. So much confusion exists that some 
school districts have had to hire separate staffs charged solely with making sense out 
of the maze of guidelines, applications, and regulations. See The President's Message to 
Congress Proposing Education Revenue Sharing, 117 Cong. Rec. H2469-71 (daily ed. 
Apr. 6, 1971).

57 H.R. 7796, 92d Cong., 1st Sess. § 4 (1971).
Id. § 4(b). The relative share of the total amount of funds appropriated is based 

upon three basic factors appropriately weighed: (1) the number of children, age 5-17 
inclusive, within a state who are members of low-income families; (2) the number of
children in average daily attendance in public elementary or secondary schools of the 
state during the fiscal year who reside on land other than federal property with a parent 
employed on federal property, or with a parent on active duty in the uniformed serv
ices; and (3) the total number of children, age 5-17 inclusive, residing within the state.

69 Id. § 5(c).

The proposed Education Revenue Sharing Act of 197155 will establish 
a new instrument of federal assistance to bring together over 30 exist
ing education programs representing nearly $2.8 billion.56 In addition, 
the proposal will provide an increase of $200 million above the original 
estimate for fiscal year 1972, thereby making a total of $3 billion avail
able to assist state and local education needs. These funds will be chan
nelled into five basic areas: education of the disadvantaged, education 
of the handicapped, assistance to schools in areas affected by federal 
activities, vocational education, and supporting education materials and 
services.57

Under Education Revenue Sharing, each state will be eligible to 
receive a grant equal to 60 percent of the average per pupil expenditure 
in the United States, multip ied by the number of pupils in average daily 
attendance, residing with a parent, on federal property within a par
ticular state.58 In addition, a state will receive its proportional share of 
the distributed funds, based upon criteria weighted equally against the 
national totals.59 * The distribution of shared revenues to localities within 
each state will be based upon a pass through formula similar to that 
employed in General Revenue Sharing. Under this formula, each state 
will allocate to local educational agencies the percentage of funds attrib
utable to its number of pupils who have parents residing on federal 
property. In addition, each state will be required to pass through the 



1971] The Case for Revenue Sharing 21

percentage of funds attributable to the number of children from low- 
income families within its jurisdiction. The remaining funds—in most 
cases slightly less than half of a state’s total share—will be retained at the 
state level for the operation of statewide educational programs. These 
funds will be distributed among local educational agencies according 
to relative needs for the type of assistance available.60

*>ld. 5 8(a).
^ld. S 9(a).
62 See The President's Message to Congress Proposing Education Revenue Sharing, 

117 Cong. Rec. H2469-71 (daily ed. Apr. 6, 1971).

In operation, Education Revenue Sharing will require the chief execu
tive officer of each state to designate a state agency to administer the 
program.61 This agency would, for each fiscal year, develop and publish 
a plan for the distribution and expenditure of funds. To assist in the 
development of this plan, the state’s chief executive will appoint an 
education advisory council broadly representative of the educational 
community in the state, and the public as a whole. The council is to 
include representatives of public and nonpublic schools, representatives 
of populations in the state affected by activities under the proposed act, 
persons with special competence in the planning and evaluation of edu
cational programs, and individuals with special competence in the 
education of the disadvantaged, the handicapped, and those requiring 
vocational training.

An additional feature of the Education Revenue Sharing proposal 
provides for equal treatment of nonpublic school children in the dis
advantaged, handicapped, vocational, and support service areas. Where 
a state prevents the participation of nonpublic students, the Secretary 
of I leal th, Education and Welfare will arrange for these children to 
receive similar educational services, the cost being paid out of the state’s 
allotment. As President Nixon has indicated, the Education Revenue 
Sharing program will provide state and local school districts “far greater 
flexibility than is presently the case in deciding how funds should be 
spent in serving the national priority areas.” 62

National Response

Despite strong grassroots support, the Administration’s revenue shar
ing proposals have been subject to attack by some spokesmen. Some 
critics argue that the program does not provide sufficient funds to meet 
rising welfare costs. What this argument overlooks, however, is that 
revenue sharing is not the Administration’s primary thrust in the welfare 
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area. President Nixon’s welfare reform bill,03 as designed, should bring 
separate relief in that area.

Other critics contend that claims of state and urban fiscal shortages 
are exaggerated, in that local taxing powers are not being exercised to 
the maximum extent.63 64 This group of critics, in an attempt to illustrate 
the existence of revenue sources on the state level, argue that 11 states 
have yet to pass a personal income tax.65 What they fail to point out, 
however, is the heavy taxing efforts by these states in other areas which 
go to balance the overall tax impact. The general revenue sharing plan 
does not concentrate solely on state income tax effort. Rather, the allo
cation formula recognizes all forms of taxation in distributing incentive 
payments. With expenditures fast outstripping revenues, state and local 
governments must receive help now. Academic discourse concerning 
which states have the most appropriate tax structure does not solve the 
crisis. In practice, whatever differences that exist will be neutralized by 
the tax effort multiple applied to general revenue payments.

63 H.R. 1, 92d Cong., 1st Sess. (1971).
64 The purpose of revenue sharing is to put new money into state treasuries, to pro

vide additional resources for innovative programs on the local level, and to alleviate 
the pressures of local taxation.

65 See Hearings on General Revenue Sharing Before the House Comm. on Ways and 
Means, 92d Cong., 1st Sess., pt. 1, at 49 (1971).

Another criticism of revenue sharing is that the program separates 
the responsibility for taxing from the act of spending. This argument 
suggests that when tax funds are handled on a state or local level, no 
one is accountable for managing the taxpayers’ dollars. The very oppo
site is true. Elected state and local officials who distribute and spend 
these funds under the Administration’s revenue sharing program will 
be subject to the most immediate kind of public scrutiny and account
ability. The closer officials are to the people, the more responsive they 
must be to the people. Today’s electorate will demand higher standards 
of their elected officials, as increased responsibilities shift to the local 
level. After years of erosion, the time has come to return power and 
responsibility to local officials, who are, after all, at that level of gov
ernment closest to the people.

Other critics ask why funds should not be directed to areas of greatest 
need, instead of distributing shares to each unit of government. Yet, 
what these critics overlook is that under the Administration’s revenue 
sharing program, need is in fact a controlling factor in fund distributions.

Another popular misconception concerning general revenue sharing 
is that the rich will get richer while the poor get poorer. The thesis 
here is that the tax incentive provision increases a participant’s share if 
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its tax effort is above the national average. However, a study of the 30 
largest United States metropolitan areas points out that under the Ad
ministration's program, these urban centers will actually receive addi
tional payments based on the fact that their total tax effort is above the 
national average.

Under the Administration formula, the total taxing effort, plus the 
population of each state, determine its share. In turn, a unit of local 
government wlil receive its share under a pass through formula that 
utilizes the same criteria. In order to alleviate any inequities between 
the governmental units of a particular state, the Administration’s plan 
will provide bonus payments to those states which devise their own dis
tribution formula along more equitable lines.66 Thus, there is a built-in 
factor to protect against possible inequities which may exist within any 
formula allocation.

66 S. 680, 92d Cong., 1st Sess. § 501(c) (1971); H.R. 4187, 92d Cong., 1st Sess. § 501(c) 
(1971).

67 U5. Const, art. I, § 8, cl. 1.
C8 The taxing and spending clause confers constitutional authority upon Congress to 

tax and spend “for the common Defense and Welfare.” The Supreme Court in United 
States v. Butler embraced the Hamiltonian view that the power of Congress to tax is 
separate and distinct from the specifically enumerated powers, explicitly stating that 
“the power of Congress to authorize expenditure of public moneys for public purposes 
is not limited by the direct grants of legislative power found in the Constitution.” 297 
U.S. 1, 66 (1936). The only limitation is the general welfare requirement.

89 Alexander Hamilton considered this issue in The Federalist:
A concurrent jurisdiction in the article of taxation was the only admissible 
substitute for an entire subordination, in respect to this branch of power, 
of state authority to that of the Union. . . . The convention thought the con
current jurisdiction preferable to that subordination; and it is evident that 
it has at least the merit of reconciling an indefinite constitutional power of 
taxation in the Federal government with an adequate and independent power 
in the States to provide for their own necessities.

The Federalist No. 34, at 221-22 (M. W. Dunne ed. 1901) (A. Hamilton).

The Constitutionality of Revenue Sharing

Under the Constitution, Congress has the power to collect taxes in 
order to provide for the general welfare.67 Critics of President Nixon’s 
revenue sharing proposals have raised the possibility that the distribution 
of federal tax revenues according to priorities set by state legislatures is 
unconstitutional. There is, however, no basis, either in logic or in fact, 
for such a contention.68

The constitutional framework of the American government contem
plates a concurrent exercise of taxing power by the federal and state 
governments.69 Unfortunately, this concurrent exercise of taxing au
thority7 has not operated as well in actual practice as was originally 
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theorized by the framers of the Constitution. Due to the unique nature 
of the federal income tax, states have lost a great measure of the poten
tial benefits that could accrue from their concurrent taxing power.

This erosion of state tax-gathering capabilities has been recognized bv 
the courts. In Duke Power Co. v. Greenwood County,70 a depression- 
era case, it was noted that, by adopting the sixteenth amendment, states 
had surrendered to the federal government control over a fertile source 
of revenue. In requiring that in time of emergency the federal govern
ment make revenue available to states and localities, the court recognized 
that “the whole body of citizens of the United States and their welfare 
are the ones to be served by the exercise of sovereignty wherever 
located.” 71 Surely, the financial crisis faced by state and city govern
ments today affords as sufficient a basis for federal fiscal relief for those 
governments as did the depression of the 1930’s.

On the basis of a congressional finding that state and local govern
ments are experiencing increasing difficulty in meeting their revenue 
needs, Congress may constitutionally make a legislative judgment that 
the basic structure of our federal system can be measurably improved 
through revenue sharing. Under this view, revenue sharing constitutes, 
per se, spending for the general welfare. Such a judgment by Congress 
is not assailable either on the theory that Congress has unconstitutionally 
delegated power to the states or that the states’ expenditures may not 
promote the national general welfare.

Revenue sharing would not be the first legislation enacted by Con
gress to provide a federal-state cooperative plan for meeting fiscal needs. 
In 1937, in Steward Machine Co. v. Davis12 the United States Supreme 
Court sustained a federal-state social security tax program enacted bv 
Congress to meet the nationwide problem of unemployment.

Under the facts and circumstances presented in the present situation, 
Congress will have constitutionally exercised its legislative power when 
it enacts revenue sharing legislation. While Congress in its vast grant-in- 
aid programs has traditionally exercised some measure of control over 
the ways such funds are spent, it does not necessarily follow that Con
gress is constitutionally compelled to direct the states as to the manner 
in which revenue sharing funds arc to be expended.

In addition to the judicial authorizations discussed above, there are at

7«19 F. Supp. 932 (W.D.S.C.), aff'd, 91 F.2d 665 (4th Cir. 1937), aft'd, 302 U.S. 485 
(1938).

71 Id. at 955.
72 301 U.S. 548 (1937). See Helvering v. Davis, 301 U.S. 619 (1937).
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least two statutory precedents for revenue sharing. The first is con
tained in section 13 of the Act of June 23, 1836,73 which provided that 
the surplus of funds in the treasury at that time above $5 million would 
be “deposited” with the states. While theoretically these deposits could 
be called back by the federal government, it was never intended that 
they be repaid, and states have never been called upon to return the 
funds.

73 Ch. 115, § 13, 5 Stat. 52, 55 (1836).
74 Ch. 192, 35 Stat. 620, 16 U.S.C. § 500 (1964).
75 The language of the Act is as follows:

Twenty-five pcrccntuni of all moneys received during any fiscal year from 
each national forest shall be paid, at the end of such year, by the Secretary 
of the Treasury to the State in which such national forest is situated, to be 
expended as the State legislature may prescribe for the benefit of the public 
schools and public roads of the county or counties in which such national 
forest is situated.

In addition, under the Act of May 23, 190 8,74 Congress adopted a 
measure embodying the fundamental principles of revenue sharing. The 
Act provides that 25 percent of the revenue derived each fiscal year 
from a particular national forest would be paid to the state in which that 
national forest was located, and that the funds would be expended as 
the state legislature might prescribe.75 It is evident that a parallel exists 
between the aforementioned measure and the current revenue sharing 
proposals and that President Nixon’s proposals are clearly within judicial 
and statutory sanction.

The Alternatives to Revenue Sharing

In the period since the President originally presented his revenue 
sharing plans to Congress, numerous alternative programs have been 
put forward. It should be noted, however, that in preparing the Ad
ministration proposals, the President and his advisors carefully consid
ered each of these alternatives before settling upon revenue sharing as 
the most effective form of relief from the fiscal crisis facing state and 
local governments. The alternatives most often suggested and advo
cated are: (1) federal assumption of present welfare cost; (2) federal 
tax-credits for state taxes paid or outright federal tax deductions; and 
(3) an increase in the number of present narrow-purpose categorical 
grants. A closer look at each of these alternatives will show that none 
possesses the flexibility, resourcefulness, and administrative efficacy of 
revenue sharing.

Federal Assumption of Welfare Costs. With the dramatic in
crease in state welfare costs in recent years, the employment of federal 
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funds to alleviate local obligations has a great deal of appeal. However, 
proponents of this alternative overlook the fact that welfare payments 
and revenue sharing are two distinct programs. The President is deeply 
concerned with welfare problems and is committed to structural reform 
of the welfare system.76 Yet, in order to eliminate welfare problems 
while simultaneously providing states and localities wtih fiscal relief, 
both revenue sharing and welfare reform must be adopted. National
ization of welfare will not provide an effective substitute for revenue 
sharing. Instead of contributing to the decentralization of the rapidly 
increasing power of the federal government, nationalization of welfare 
would add to the present power imbalance within our federal system. 
In addition, it would not offer a permanent and expanding fixed source 
of federal funds which continually flows back to the states.

™See President Richard M. Nixon, State of the Union Message, H.R. Doc. No. 1, 
92d Cong., 1st Sess. 2 (1971).

77 See Hear bigs on General Revenue Sharing Before the House Comm, on Ways 
and Means, 92d Cong., 1st Sess., pt. 1, at 48 (1971).

78 Id. New York and California would receive together 40 percent if the federal gov
ernment assumed the full cost of the welfare system. In sharp contrast, revenue sharing 
would give the 10 richest states 35 percent of the money and the 10 poorest states 14 
percent, which is generally equal to their share of the national population.

70 Id. Only one-tenth of state and local welfare costs are actually paid by the county 
and city governments. Thus, few cities would receive any direct benefits, and local tax 
structures would remain unfortified without the crucial fiscal relief which they need

As an alternative to revenue sharing, federal assumption of welfare 
costs would result in an uneven distribution of benefits, since the vast 
majority of present welfare costs are borne by a few, relatively wealthy 
states.77 Thus, under federal assumption of welfare costs, 58 percent 
of the funds would go to the ten richest states, while the ten poorest 
states would receive only six percent of welfare relief. Under this pro
posed alternative to revenue sharing, 41 states would receive less total 
federal funds than they would receive under the Administration’s rev
enue sharing program.78

Federal assumption of welfare costs also would offer little fiscal relief 
to America’s hard-pressed cities. At the present time, welfare costs are 
assumed chiefly by the states, and only a minimum contribution is made 
by local governments. Thus, under a federalization of welfare, only 10 
percent of the funds would go to the cities, and three-fourths of the 
localities aided would be located in only two states.79 Thus, while the 
Administration gives high priority to welfare reform, the fact remains 
that federal assumption of welfare costs clearly will not provide the
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broad-based fiscal relief required by state and city governments. Only 
revenue sharing can, and will, provide that relief.

Federal Tax Credits for State Taxes Paid. Another proposed
alternative to revenue sharing is a tax credit plan which would allow a 
taxpayer to deduct all state income taxes paid from his federal tax 
liability. A major shortcoming of this alternative is that tax credits do 
not provide relief to needy local governments. Furthermore, under the 
proposed credit plan states with the highest incomes would receive the 
bulk of relief.80

80 Id. at 49. If all states enacted uniform income taxes, 42 percent of the fiscal relief 
from a tax credit plan would go to the 10 richest states and only nine percent to the 
10 poorest states. Again, revenue sharing is superior in providing a more equitable dis
tribution of relief.

81 Under the tax credit plan, 11 states which do not have a broadly based income tax 
would be forced to levy such a tax or forego federal aid. In at least three states, the 
constitutionality of such a change is in doubt.

82 Id. Again, fiscal aid would go disproportionately to the higher-income states. In 
addition, the repressive property and sales taxes would likely be increased as a substi
tute for federal income tax reduction.

88 See notes 18-19 supra.

This alternative also contains an element of coercion in that states 
which presently have no income tax would be forced to enact one in 
order to realize any benefits.81 To force action of this type could cause 
a state to lose the freedom and flexibility to tax its citizenry through 
methods best tailored to its character. Under this proposal, most local 
governments would receive little or no benefit since they depend to a 
very large degree on property taxes, and not income taxes, for their 
revenues.

Other tax relief proponents advocate a simple reduction of federal 
taxes with hope of making more of the nation’s tax base available for 
state and local taxation. The major problems with this proposal are (1) 
delay in shifting the tax base, (2) competition among various units of 
government to increase taxes, and (3) a failure to increase funds to low- 
income areas.82 Clearly, tax credits and tax reductions are incapable of 
providing the direct and effective relief offered by revenue sharing.

Increased Outlay of Federal Categorical Grants. A final alter
native proposed to revenue sharing would be an increase in the size and 
scope of existing categorical grants. Such an approach would mean 
only a continuation of many of the difficulties associated with categorical 
grants discussed previously.83 At present, over $30 billion is distributed 
through programs of this nature—programs marked in large part by lack 
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of coordination, absence of flexibility, and failure to effectively curb 
state and local fiscal problems. With regard to the centralization of 
power encouraged by grants of this type, one early proponent of rev
enue sharing, Walter W. Heller, has noted that “unless this trend is 
reversed, federal aids may w’eave a web of particularism, complexity 
and federal direction which will significantly inhibit a state’s freedom 
of movement.” 84

84 W. Heller, New Dimensions of Political Economy 142 (1966).

Conclusion

The crisis of America’s state and local governments can only be solved 
by bold, comprehensive action. Debt-ridden and unable to generate 
sufficient revenue, these grassroot governments continually look to the 
federal government for increased aid in the form of categorical grants.

Due to the excessive federal control that accompanies each categorical 
grant, however, the narrow purpose approach of this form of federal 
aid has failed to meet the pressing needs of our nation. The perpetua
tion of such a system would only multiply the existing problems grow
ing out of categorical grants.

In sharp contrast, revenue sharing presents a balanced approach to 
the utilization of strengths inherent at all levels of government, while 
simultaneously offering much needed fiscal relief. In the end, revenue 
sharing is more than just a sharing of funds; it is a sharing of belief in 
the future of our federal system.
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'United States Representative (22d District, California); B.S., 1942, UCLA; LL.B., 
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Comm, on Small Business (Chairman of the Subcomm, on Government Procurement and
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1 President Richard M. Nixon, State of the Union Message, H.R. Doc. No. 1, 92d 
Cong., 1st Sess. (1971).

2 President Nixon’s State of the Union Message outlines five other “great goals.” 
These are welfare reform; full prosperity in peacetime, including an expansionary budget 

to help stimulate the economy and increase employment opportunities; programs to 
restore and enhance our natural environment; a far-reaching set of proposals for im
proving America’s health care, making it available to more people; and a complete 
reorganization of the executive branch of the federal government. Id. at 2-8.

3See, e.g., S. 680, 92d Cong., 1st Scss. (1971); H.R. 4187, 92d Cong., 1st Sess. (1971).
4 There arc seven general factors to be considered in distributing federal aid to states 

i d localities. In some cases, there are two or three variants of the same possible 
measure. In general, funds available under these measures will be distributed according 
m 1) the location of people; 2) need; 3) the extent of urbanization in the areas involved; 
r specific program needs; 5) the division of responsibility for incurring governmental 
.xpendirures or raising revenue; 6) revenue effort or total revenue or income tax 
revenue; and 7) the source from which the revenues were derived—that is, distributing

I 29 1 

Congressman Corman begins 'with the 'well-established premise that 
cities are in desperate need of financial assistance because state and local 
expenditures have not been able to keep pace 'with rising expenditures. 
He briefly discusses the President’s revenue sharing proposal and con
cludes it is not the solution to our fiscal problems because it is too in
efficient and inequitable. He then proposes several possible alternatives 
to Mr. Nixon’s plan.

In his Stare of the Union Message delivered on January 22, 1971,* 1 
President Richard M. Nixon included as one of his proposed “six great 
goals" of the “New American Revolution” a program calling for the 
sharing of federal revenues with state and local governments.2 This pro
posal subsequently was introduced in both houses of Congress3 and has 
stimulated debate among all political factions, major labor organizations, 
and business enterprises across the nation.

President Nixon’s plan is to return to state and local governments some 
$16 billion of federal revenues each year, to be spent according to local 
rather than national priorities. Five billion dollars of this “new” money 
would be distributed, according to a complex formula, to the state and 
local governments for revitalized general government services.4 Another 
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$11 billion, of which approximately $10 billion is presently being allo
cated in grant-in-aid funds, would be divided among six areas of current 
federal concern—law enforcement, manpower training, urban commu
nity development, rural community development, education, and trans
portation.

The idea of federal tax sharing with state and local governments is 
not a new concept. In fact, the federal government has in many ways 
been sharing its revenue with state and local governments since the found
ing of the Republic. Debts incurred by the states during the Revolution 
were assumed by the federal government in the last quarter of the eigh
teenth century. In 1837, the federal treasury was authorized to divide 
its surplus revenue, accumulated largely from the sale of federal lands, 
among 26 states to be spent as they saw fit. More than $28 million was 
eventually distributed through a formula based upon each state’s pro
portion of the electoral vote.5 6 Acts dating from 1862° and 18907 were 
even closer to today’s methods of federal revenue sharing. Under the 
terms of this legislation, land grants were given to the states for the pur
pose of building state universities, and categorical cash grants were pro
vided to meet the operating costs of these universities.8 By the turn of 
the century, federal aid programs had begun multiplying and soon came 
to include grants for education, health care, housing, transportation, 
urban renewal, and manpower training. Today, the federal government 
distributes approximately $27.5 billion a year to the states and cities 
through more than 500 categorical grant-in-aid programs.9

the funds back to the state or locality where the income was earned. The significance 
of any of these factors depends on the importance it is given in the distribution formula, 
of which there are innumerable variations. See, e.g., H.R. 51, 92d Cong., 1st Sess. (1971); 
H.R. 1075, 92d Cong., 1st Sess. (1971); H.R. 1091, 92d Cong., 1st Sess. (1971).

5 See Trescott, Federal-State Financial Relations, 1190-1860, in Subcomm, on Fiscal 
Policy, Joint Economic Comm., 90th Cong., 1st Sess., Revenue Sharing and its Al
ternatives: What Future for Fiscal Federalism 22, 31-32 (Joint Comm. Print 1967).

6 Morill Act, 7 U.S.C. 301-05, 307-08 (1964).
7 Agricultural College Act of 1890, 7 U.S.C. §§ 321-26, 328 (1964).
8 The Morill Act of 1862 gave public lands to the states and territories to provide 

colleges for the benefit of agriculture and the mechanical arts. 7 U.S.C. §§ 301-05, 307-08 
(1964). The “second Morill Act,” as amended, provided for more complete endowment 
and maintenance of agricultural colleges and appropriated $50,000 to each state for in
struction in specific subjects. 7 U.S.C. §§ 321-26, 328 (1964). Furthermore, the Bankhead- 
Jones Act of 1935, as amended, authorizes to be appropriated for such land-grant 
colleges, $7,300,000 to be paid annually to each state and Puerto Rico in equal shares, and 
$4,320,000 to be allotted to each state and Puerto Rico in proportion to population. The 
legislature of each state decides on a “just and equitable division of the funds received,” 
with the approval of the Secretary of Health, Education and Welfare. 7 U.S.C. § 329 
(1964).

9 Some of the larger grant-in-aid programs include Child Nutrition and Food Stamp 
Programs ($1.04 billion); OF.O sponsored programs ($1.4 billion); Aid to Elementary 
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Perhaps the most publicized revenue sharing theory was developed in 
this century by Walter W. Heller, former chairman of the Council of 
Economic Advisors during both the Kennedy and Johnson Adminis
trations. Heller’s plan called for allocating to the states a percentage of 
the federal income tax base, to be distributed on a per capita basis with 
no strings attached.10

and Secondary Education ($1.5 billion); Public Housing and Urban Renewal ($1.5 bil
lion !. and Manpower Training ($300 million). Dep’t of the Treasury, Federal Aid 
to States (Fiscal Year 1970).

10 See \\\ Heller, New Dimensions of Political Economy (1966) ; Heller, A Sympa
thetic Reappraisal of Revenue Sharing, in Revenue Sharing and the City 3-38 (W. 
Heller, R. Ruggles, et al. eds. 1968); Heller, Should the Government Share Its Tax Take?, 
Saturday Review, Mar. 22, 1969, at 26.

11 President Johnson declared that the intention of the Administration was to carry 
out the pledge the Democratic Party had made to seek ways and means of providing 
additional financial assistance to state and local governments. As a means of carrying 
out this intention, he proposed that the federal government make available to state and 
local governments “some part of our great and growing federal tax revenues—over and 
abosc existing aids.'’ Presidential Statement No. 6 on Economic Issues, Strengthening 
State-Local Government, in Public Papers of the Presidents § 730, at 1485 (1964).

12 In 1965, national defense expenditures were 41.9 percent of total federal budget 
outlays. By 1968 such expenditures had increased to 45 percent, and by 1970 had de
creased to an estimated 41.8 percent. See Budget of the United States Government, 
Fiscal Year 1970 (1969).

13 Tax Foundation, Inc., Facts and Figures on Government Finance 17-18 (16th ed. 
1971).

l ax sharing was given serious consideration during the 1960’s, and 
in order to study its merits, former President Lyndon B. Johnson ap
pointed a task force headed by Joseph A. Pechman, chief of the eco
nomics department at the Brookings Institution.11 Although the report 
was never made public, it is thought that the task force reported favor- 
ablv on the idea. The Johnson Administration believed that revenue 
sharing could be considered only if the budget showed a surplus. How
ever, the acceleration of the Vietnam War in 1965, bringing with it larger 
defense outlays, made remote the possibility of any budget surplus.12

The Need for Fiscal Relief

Whether one approves or opposes President Nixon’s current revenue 
sharing plan, it must be admitted that states and cities are in desperate 
need of financial assistance. The growth of state and local expenditures 
in the last quarter century has increased from $13 billion in 1946 to 
over SI24 billion in 1970, a gain of 840 percent.13 At the same time, 
state and local tax receipts have risen by only 692 percent, from $11 bil
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lion in 1946 to $88 billion in 1970, while the gross state and local debt 
has expanded from $16 billion to $141 billion or 785 percent.14

14 American Enterprise Institute for Public Policy Research, Legisi.ative Analysis: 
General Revenue Sharing Proposals 1-2 (1971).

15 Pcchman, Financing State and Local Governments, in American Bankers Associa
tion, Proceedings of a Symposium on Federal Taxation 72 (1965).

16 Hearings on General Revenue Sharing Before the House Comm. on Ways and 

These fiscal problems of states and localities have become increasingly 
pressing since World War II, and the reasons are numerous. Population 
is the most apparent reason. During the years 1930-1960, the popula
tion rose from 123.2 million persons to 169.3 million persons, an increase 
of 37.4 percent. An increase in absolute numbers of people was not the 
only problem facing state and local governments. The school-age pop
ulation and the elderly, those age groups which require the most expen
sive services and contribute the least to the tax base, grew much more 
rapidly than the rest of the population.15

The technological revolution and the rapid movement toward urban
ization also added to the burdens of the states and the cities. Changing 
labor and skill requirements, as well as the location of industries, resulted 
in the relocation of many families. Millions of people with few skills 
and little education left depressed rural areas to seek employment in the 
cities. At the same time, there were shifts and changes of great import 
within the metropolitan areas. Middle income families moved to the sub
urbs, and industrial shifts sharply affected the employment opportunities 
for people living in the inner cities. As the population became increas
ingly mobile, greater demands were made of local and state governments 
for more and better services. Accepting the responsibility for meeting 
the social needs of the large metropolitan areas, these levels of govern
ment began to provide better educational facilities, more generous wel
fare benefits, improved health care, mass transit, and other community 
facilities and services.

In recent years, however, these units of government have found it in
creasingly more difficult to raise the proper revenues to meet the costs 
of existing programs. State and local revenues have not kept pace with 
rising expenditures and are falling behind constantly. Newark, New 
Jersey is representative of an urban area’s inability to meet the needs of 
its citizens. Mayor Kenneth A. Gibson, in describing the severity and 
magnitude of the daily problems facing an urban government, empha
sized such critical issues as increasing public assistance roles, extremely 
high unemployment rates, drug addiction, substandard housing, crime, 
and venereal disease and infant mortality rates among the highest in the 
nation.16
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In order to cope with such crises, cities have been forced to increase 
their expenditures enormously. Yet as Mayor Gibson so clearly pointed 
out, his 25 percent budget increase for 1971 will merely maintain essen
tial municipal services at 1970 levels.17 Furthermore, local governments 
are forced to rely upon the property tax for a grossly inordinate per
centage of their revenues.18 This method of revenue-raising is inadequate 
at best and clearly was never designed to deal with the complex social 
and economic problems now confronting urban America.

Means, 92d Cong., 1st Sess., pt. 4, at 643-44 (1971) (statement of Newark Mayor Ken
neth Gibson).

17 W.

18 Mayor Gibson noted that Newark has to rely on its property tax for 65 percent 
of its revenues. This is in a city that already has one of the highest and most confis
catory property tax rates in the country. Id. Mayor Gibson emphasized that such tax 
rates are causing abandonment of the city by industry, commerce, and homeowners 
«like. Id.

19 For example, out of the total tax revenue of the federal government of $146.0 billion 
in fiscal year 1969, $123.9 billion represents revenues derived from taxes on individual 
or personal and corporation income. On the other hand, tax revenues derived by state 
and local governments from the same source amounted to $12.1 billion out of total tax 
revenues from all sources of $76.7 billion in the same fiscal year (1969). Total state and 
local tax receipts from property and sales and gross receipts taxes amounted to $57.2 
billion. Dep’t of Commerce, Bureau of the Census, Governmental Finances, 1968-69 
(Scries GF 69—No. 5 1970).

20Sec gcjierally J. Maxwell, Financing State and Local Governments (1969); 
Advisory Comm’n on Intergovernmental Relations, Fiscal Balance in the American 
Fede rm System (1967).

1 he financial difficulties of state and local governing units are further 
aggravated by the growing fiscal imbalance in our federal system. This 
imbalance is due primarily to the fact that the fiscal base of the federal 
government, which relies primarily on the income tax, is strong and will 
grow as the economy expands. The fiscal base of state and local govern
ments, however, which depends principally on property and sales taxes 
to finance programs, does not have the same strength or capacity for 
growth.19 At state and local levels, nearly three-fourths of the tax reve
nue is generated by property and sales taxes, and the existing rates for 
these two sources are increased continually to meet new and increased 
budget requests for state and local services.

The present problem is further complicated by fears that to impose 
too heavy a tax burden on individuals and business firms at the state and 
local level will cause them to move to other areas where tax laws mav 
be more advantageous, thereby decreasing revenues.20 Many citizens are 
registering strong disapproval of any further addition to their existing 
tax burden, which is reflected—as it has been in the past few years—in 
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the defeat of bond issues and referenda needed to finance local educa
tional systems and city improvement programs.21

21 One recent example is the Fort Bend, Texas Independent School District where an 
educational bond for S4 million was defeated on December 8, 1970. See 43 Moody’s In
vestors Service, Inc., Moody's Government and Municipals 1995 (1970).

22 See Secretary of the Treasury, Annual Report on the State of the Finances 
(1949);id. (1969).

23 President Richard M. Nixon, State of the Union Message, H.R. Doc. No. 1, 
92d Cong., 1st Sess. 4 (1971).

24 H.R. Doc. No. 44, 92d Cong., 1st Sess. 10 (1971).
25 H.R. 4187-93, 92d Cong., 1st Sess. (1971).
26 See Washington Post, May 11, 1971, § A, at 1, col. 8.

The Nixon Proposal

Because state and local governments have been plagued by a shortage 
of funds, the federal government has for some time extended assistance 
to these governing units in the form of grants-in-aid for a wide variety 
of programs. In the 20 year period 1949-1969, the total direct grants 
to state and local governments have more than tripled, having increased 
from $6.7 billion to $20.3 billion.22 But the crisis of the cities and states 
continues to grow. No one doubts that something must be done.

Perhaps the answer lies, as President Nixon has stated,23 in Washing
ton—with its broad tax sources. But the best answer docs not neces
sarily lie in the provisions of the President’s present revenue sharing pro
posal, which he believes will “answer the call of history.” 24 The Presi
dent’s two-part proposal advances four principal features:25 1) an auto
matic annual appropriation of a specified percentage of federal income 
tax revenues; 2) annual distribution to the 50 states of federal revenues 
according to a formula based primarily on population; 3) a mandatory 
pass through of funds from each state to its local governments, based on 
alleged “tax effort;" and 4) no program or project restrictions on the use 
of funds.

SEPARATION OF FUNCTIONS

At first glance, the xAdministration’s proposal appears to meet many 
of the fiscal problems facing state and local governments, but upon closer 
examination, one finds the proposal fraught with flaws. It is the least 
efficient manner in which to serve the needs of these financially distressed 
governments. As Congressman Wilbur Mills, Chairman of the House 
Ways and Means Committee, has consistently pointed out, the “no- 
strings-attached" general revenue sharing proposal is extremely bad in 
principle.26 The proposal separates the spending function from the reve
nue-raising responsibility; it assumes the existence of a surplus of reve
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nues which is non-existent; it has the dangerous potential for destroying 
rather than strengthening our federal system; and finally, it would be in
equitable in its results.27

21 See 117 Cong. Rec. 210-15 (daily cd. Jan. 26, 1971) (remarks of Congressman Mills).
28 See generally C.L. Harriss, Federal Revenue Sharing: A New Appraisal 21-22 

(1969).

In enumerating a few particulars of revenue sharing, one must first 
grapple with the problem of separating the spending functions from the 
revenue-raising responsibility. Sharing federal tax revenue violates an 
important principle of good government—the responsibility to collect 
taxes should not be separated from the authority to determine how reve
nues should be spent.28 Since our Government’s inception, it has been 
the duty of each level of government to levy taxes in its area of respon
sibility. That government then had the freedom to use the taxes as it 
saw fit.

If state and local governments were granted the authority to expend 
large sums of money with few or no restrictions and without responsi
bility for collecting the money, they might be less likely to exercise pru
dence in spending such funds. Furthermore, with relatively few con
trols they might be tempted to spend the funds in politically attractive 
areas rather than on true public needs. Absent any requirement that 
funds be spent for a specified purpose or program, the monies flowing 
to the 50 states and approximately 38,000 counties, cities, and townships 
could be spent in such ways that critical needs could be bypassed.

Additionally, revenue sharing could become an entrapment for state 
and local governmental units. What would prevent the federal govern
ment in future years from dictating to these governments? Although it 
appears they are entirely independent of the federal government in their 
ability to spend the funds they receive, they might in fact become almost 
totally dependent upon the federal treasury, and consequently, at the 
command of the federal system. Once this type of revenue sharing is 
begun, there is no assurance as to where it might end. Since it would be 
a “windfall" for state and local governments, strong demands for more 
funds would inevitably result.

W hile the federal government has for a number of years imposed a 
substantial tax on personal income, there is nothing to prevent state gov
ernments from imposing equally fair and efficient income taxes. Gover
nor Nelson Rockefeller of New York has pointed out that the federal 
government has not entirely preempted the income tax field because if 
a state were to raise its own income tax the taxpayer could deduct the 
money paid to the state from his federal income tax. Congressman Mills 
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reiterated Governor Rockefeller’s position by saying that one reason 
state and local officials liked the idea of revenue sharing under the cur
rent Administration plan “is that it is so much easier not to have to face 
up to the responsibility of raising taxes to cover increases in expenditure 
programs.’’ 29 These officials have argued that because they arc closest 
to the people they must constantly account for their political existence. 
If they increase the tax burden on their constituency, they claim they 
would become immediately vulnerable to their political opponents and 
may be replaced at the next election.

20 117 Cong. Rec. 213 (daily cd. Jan. 26, 1971) (remarks of Congressman Mills).
See 1 LR. 4187, 92d Cong., 1st Scss. § 401 (1971).

INEQUITABLE DIS TRIBUTION OF REVENUES

Another observation, and one which is most important, is that the 
Nixon proposal is inequitable in distributing revenues to state and local 
governments. The Administration’s proposal completely bypasses those 
localities and individuals who suffer the greatest need. The complex 
formula which would distribute the funds to the states primarily on the 
basis of population does not account for the needs of the various states. 
Moreover, low-income, rural states may well be aided at the expense of 
urban states, which are confronted with the greatest problems of pov
erty, crime, pollution, inadequate housing, health needs, educational and 
transportation facilities.

These inequalities inherent in the Administration’s proposal are seri
ous. By means of its state distribution formula, the Administration plan 
would accomplish a modest redistribution with higher payments allo
cated to those states with a low per capita income.30 However, as stated 
above, the pass through formula would not allow adequately for differ
ential needs among local jurisdictions. With this formula, a large part 
of the funds would accrue to jurisdictions which are not in dire need of 
aid. The pass through formula, which would distribute funds among the 
various cities, townships, and counties within a state, makes allocations 
to local governments on the basis of the proportion of the local general 
revenues raised by the localities. Consequently, those cities which are 
able to raise large general revenues would receive the greatest proportion 
of the federal general revenue sharing funds.

An example may serve to illustrate the inability of the proposed reve
nue sharing plan to efficiently meet its objectives by providing insuffi
cient appropriations where there is need and sizeable amounts where 
there is none. Under rhe Administration proposal, Beverly Hills, Cali
fornia, an affluent residential and commercial suburb of Los Angeles with 
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a population of 33,416 in 1970 and a median family income of $11,977 
(based on the 1960 census) would receive a total allocation of $812,000. 
In contrast, Bell Gardens, California, a lower middle income suburb of 
Los Angeles with a 1970 population figure of 29,308 and a median fam
ily income of $5,567 (based on the 1960 census) would receive a total 
allocation of only $50,021. Thus, in this instance, a town with similar 
population and with double median family income receives sixteen times 
the amount of funds, or $761,979 more, to spend with no strings at
tached. Bell Gardens’ share would be insignificant to sufficiently im
prove the quality of its governmental services while Beverly Hills would 
doubtless enter a fiscal euphoria induced by a needless supplement.

This example is by no means unique. It quite clearly indicates that 
revenue sharing would not efficiently alleviate the real fiscal crisis faced 
by local governments. The allocation of funds according to local tax 
effort would not only ignore conditions of need, but would in fact re
ward affluent cities and punish poorer cities, or those cities with less sub
stantial tax bases.

It is also noteworthy that the Administration’s proposal would still be 
required to comply with the federal restrictions embodied in recent civil 
rights legislation, including the requirement that the funds be spent for 
a lawful purpose.31 Since the federal portions of a city’s budget are not 
earmarked or traceable, however, it would be extremely difficult to as
sure compliance with these rules. The Justice Department and the Gov
ernment Accounting Office must monitor all expenditures of these funds 
to assure such compliance, a task which could prove unmanageably 
mammoth.

31 See 42 U.S.C. 2000d-2000d-4 (1964).
2 Other proposals have been submitted and discussed by Congress in the past. 

President Nixon requested legislation which would consolidate closely related federal 
assistance programs under a Grant Consolidation Act. See H.R. Doc. No. 112, 91st 
Cong., 1st Sess. (1969). A number of bills were introduced in the past Congress which 
incorporated the President’s recommendations. See H.R. 7366, 91st Cong., 1st Sess. 
(1969); H.R. 10,954, 91st Cong., 1st Sess. (1969). Joint funding legislation was also 
introduced which would have simplified the administration and financing of projects 
drawing upon more than one federal assistance program. See H.R. 14,517, 91st Cong., 
1st Sess. (1969).

Alternatives to the President’s Plan

Quite clearly, there are defects in the Administration’s proposal. Cer
tainly Congress must constantly seek new avenues for eliminating the 
current fiscal dilemma,32 but just as certainly it is not good sense to cast 
aside the experience of the past decade in seeking solutions. The Presi
dent’s approach is no solution for these problems—it simply substitutes 
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an untested and untried program for one which has already had ten years 
or more of experience, and which has proven beneficial to state and local 
governments. Governmental problems will not disappear as a result of 
the President’s plan; they may well increase, for these problems may tend 
to become sectional rather than national in scope. Recognizing that there 
is an urgent need for states and localities to have some of their burdens 
eased and for local taxpayers to be relieved of at least a part of their 
burdensome tax pressures, there are several alternatives to the Adminis
tration’s proposal which should be accorded serious consideration in the 
Congress.33

33 See Committee for Economic Development, A Fiscal Program for a Balanced 
Federalism (1967) (supporting tax credits); Musgrave & Polinsky, Revenue Sharing— 
A Critical View, in Proceedings of the Monetary Conference in Massachusetts, 
Financing State and Local Governments 13 (1970) (block grant approach to revenue 
sharing); Ulmer, Is Proposed Federal Revenue Sharing with the States a Sound 
National Policy?, 48 Cong. Digest 245-51 (1969); Weidenbaum & Joss, Alternative 
Approaches to Revenue Sharing: A Description and Framework for Evaluation, 23 
National Tax J. 2-23 (1970).

34 See Hearings on Social Security and Welfare Proposals lief ore the House Comm, 
on Ways and Means, 91st Cong., 1st Sess., pts. 1-7 (1969). Two bills resulted, H.R. 16,311 
dealing with welfare reform and H.R. 17,550 dealing with social security. See H.R. 
Rep. No. 904, 91st Cong., 2d Sess. (1970); H.R. Rep. No. 1096, 91st Cong., 2d Sess. (1970).

FEDERALIZATION OF WELFARE AND HEALTH PROGRAMS

One of the major reasons that states, and particularly local govern
mental units, are facing severe fiscal crisis is that they have assumed cer
tain responsibilities which are national in scope, having been influenced 
by national, social and economic forces and, in some cases, having costly 
responsibilities imposed upon them by the federal government. These 
functions, including welfare, health care, and education, constitute nearly 
60 percent of the total general expenditures of local and state juris
dictions. Therefore, one of the most logical and important alternatives 
to the President’s revenue sharing plan would be to attack the problems 
on a national scale by: 1) federalizing the present welfare system so as 
to impose full responsibility for the cost and administration of the wel
fare program on the federal government; 2) initiating a comprehensive 
health care program for all Americans; and 3) increasing the share that 
is paid by the federal government under many of the current grant-in- 
aid programs. The federal government’s assumption of these responsi
bilities would leave the states and localities free to serve those functions 
most immediate to their needs—law enforcement, fire protection, trans
portation, sanitation, and recreation.

Presently, the welfare system places a severe financial strain on the 
capacity of local government to meet its most pressing problems.34 The 
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current system is financed through a combination of federal, state, and 
local funding. Frequently, when state and local governmental units state 
that they are in fiscal trouble, they are really saying they cannot meet 
their share of the welfare costs.

There are three economic arguments justifying a complete federal 
takeover of the welfare system. First, the welfare system is essentially 
a method of income redistribution. Instead of having 50 or more juris
dictions ineffectively attempting to redistribute income, the federal gov
ernment should have exclusive responsibility. Secondly, state-to-state 
differences in benefit levels and eligibility requirements could have a siz
able influence on the migration patterns of the poor. By federalizing the 
welfare system, these differences could be eliminated or at least reduced, 
thus decreasing any interstate social costs caused by these migratory pat
terns. Finally, administration of the welfare program on a national basis 
would relieve various states of rhe highly disproportionate share of the 
burden of present welfare costs they now carry.35

' See Hearings on General Revenue Sharing Before the Hanse Canrrn. on Ways and 
deans, 92d Cong., 1st Sess., pt. 2, at 388 (1971) (statement of Charles Waldauer).

36 See H.R. 1, 92d Cong., 1st Sess. ( 1971 ).
For a further explanation of why the existing programs arc inadequate, see Comp-

IROLLFR Gem RAI. OF THE UNITED STATES, REPORT TO THE CONGRESS, INEFFECTIVE CONTROLS 

Over Program Requirements Relating to Medically Needy Persons Covered by 
Medicaid (1971).

Although legislation recently passed by the House of Representatives 
recognizes full federalization of existing federal-state assistance programs 
as a needed and viable solution, the bill fails to attain this goal.36 Under 
the provisions of the House bill, most states must continue to supple
ment the basic federal payment or else be completely nonresponsive to 
the basic needs of those individuals who cannot support themselves. Even 
though estimated savings under this new measure show a definite de
crease in administrative costs, a substantial burden still remains with state 
and local governments.

In brief, the problem of welfare could best be dealt with by the fed
eral government. If the total expenses of the welfare program were as
sumed by the federal government, states and localities would be free to 
meet other pressing needs of their citizens.

In addition to this proposal to reform the nation’s welfare system, 
state and local burdens could be relieved by the implementation of a na
tional health care program. The health crisis in America has emerged 
as one of the more important domestic issues facing this country today.37 * 
For more than a decade the American public has experienced spiraling 
health care costs—at a level twice the rate of inflation in the overall con
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sumer price index. Hospital costs have increased five-fold.38 Fewer in
dividuals are being trained in the health professions, causing the medical 
manpower shortage to become more critical each year.39 Moreover, as 
the manpower shortage increases, and it becomes increasingly more 
profitable to practice in large urban areas, fewer doctors will be attracted 
to rural and inner city practices where health care needs are most criti
cal.

39 The U.S. Public Health Service and various professional health associations have 
estimated that in 1970 an additional one-half million health workers were required. This 
one-half million was composed of 50,000 physicians, 24,000 dentists, 150,000 nurses, 
11,500 optometrists, 13,000 pediatrists, 10,000 veterinarians, and 290,000 “Allied Health 
Professionals.” Compiled from figures of rhe Dep’t of Health, Education and Welfare, 
National Institute of Health, Bureau of Health Manpower Education, Division of Man
power Intelligence. See also Egeberg, Our Plan Is to Get Care to Those Who Need It, 
American Medical News, Aug. 13, 1970, at 6.

40 Dep’t of Health, Education and Welfare, Office of Research and Statistics, 
National Health Expenditure Serifs (1971).

41 Id.
42 Id.
43 See S. 3, 92d Cong., 1st Sess. (1971); H.R. 22, 92d Cong., 1st Sess. (1971).

At present rates of increase, state and local governments will be un
able to keep pace with expenditures necessary to meet rising medical care 
needs. Total expenditures for all personal health services in the United 
States for fiscal year 1970 amounted to $58 billion.40 Of this amount, the 
federal government through various programs contributed 24 percent, 
or $12.9 billion.41 State and local contributions were 12 percent, or ap
proximately $7 billion, with the remainder of the $58 billion being pri
vate “out-of-pocket” payments.42 The Social Security Administration 
has pointed out that if things go on as they are now, the billions of dol
lars Americans spent for health care last year may double by 1975 and 
triple by 1980. Clearly, without some drastic change in the present sys
tem, stare and local health care expenditures will increase commensu
rately.

Within the next several months the Congress will undoubtedly discuss 
legislation to reform the health care programs. One of the most com
prehensive programs to be considered is the proposed National Health 
Security Act of 1971.43 Under this health care program, the cost would 
be met from a Health Security Trust Fund. The program would be 

38 The following table indicates the spiraling cost of medical care. 
Expenditures (in billions) 
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National Health Care

1950 I960 1965 1968

512,867
3,845

Health

518,036
5,929

Expenditures,

526,973
9,044 

1929-68, Social

540,591
13,520 

Security

$57,103
20,751

Bulletin,

Total Expenditures for: 
Medical Care 
Hospital Care 
Rice and Cooper, National 
Jan. 1971.
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funded partly out of general federal tax revenues and partly out of a tax 
on employers' payrolls and on employees’ wages. Under this new pro
gram, therefore, there no longer would be a need for state and local con
tributions, thereby freeing substantial state and local funds for other pur
poses.

Finally, the Congress should carefully consider full funding of exist
ing federal grant-in-aid programs. This step is essential in assisting states 
and localities to meet their problems. For the past 20 years federal aid 
to state and local governments has increased at a rapidly accelerating 
rate, in 1970, aid reached almost $30 billion, and it has been projected 
at S35 or $40 billion for 1975.44 Although the grants-in-aid represent 
sizeable contributions to the states, present programs must be given care
ful, periodic reviews, with the aim of eliminating overlapping grants and 
increasing the efficiency of the present programs. The federal govern
ment must be made aware of individual needs and problems and attempt 
to solve them in the most efficient manner.

44 See American Enterprise Institute for Public Policy Research, Legislative 
Analysis: General Revenue Sharing Proposals (1971).

45 The Advisory Commission on Intergovernmental Relations has been one of the 
leading proponents of such a proposal. It has recommended that a tax credit of between 
25 and 50 percent (probably 40 percent) be allowed for state income tax payments. See 
Advisory Comm’n on Intergovernmental Relations, Federal-State Coordination of 
Personal Income Taxes 15-19 (1965).

Careful consideration should be given to retaining the requirement 
that such federal funds be spent for specific needs. However, the re
quirement of matching funds should be eliminated. Thus, the national 
purposes would be accomplished while easing fiscal pressure on state and 
local governments.

At the present time, the House Committee on Ways and Means is deep 
in discussion of alternative proposals which would provide federal fiscal 
assistance to state and/or local governments. The Committee has not, 
as yet, indicated its favor toward any specific plan to present to the 
I louse of Representatives for consideration. The choices before the Com
mittee are wide and varied, and in many cases complex. Each choice 
has a number of worthwhile ingredients which must be taken into ac
count to achieve the maximum objective of any proposal.

TAX CREDITS

Another approach to the current fiscal crisis that has received serious 
attention is tax credits.45 A tax credit is essentially a deduction against 
federal tax liability and may take one of several forms. Most of the tax 
credit proposals presently under consideration by the House Ways and 
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Means Committee would make the credit available only with respect to 
the imposition of state income taxes. An alternative plan, very similar to 
“piggybacking,” would give tax credits directly to state and local govern
ments. This would entail a shifting of a portion of specified federal tax 
receipts to the state and local governments when designated action is 
taken by such governments.

One underlying advantage of the tax credit concept is that it encour
ages state and local governments to help themselves, as opposed to the 
revenue sharing approach which separates the responsibility for impos
ing taxes from the governmental unit which spends the tax receipts.

The tax credit concept is certainly an incentive for increased tax ef
fort at the state and local levels, because the income tax is generally 
viewed as the most practical way for states and localities to increase their 
revenues. However, tax credits tend to be effective only at the state 
level, because local governments rarely rely on personal income taxes to 
raise revenue, especially when the states impose such a tax. It must also 
be borne in mind that usually the taxing power of a local government is 
dependent upon a state legislative grant of authority.40 In effect, it would 
seem that increased effort in the area of income taxation is more likelv 
to be obtained at the state level than at the local level.

46See, e.g., Cal. Const, an. 11, § 7J4 (1954) ; id. art. 13, § 17; N.Y. Tax Law 1201-04 
(McKinney 1966).

Another characteristic of tax credits is that they would result in loss 
of federal revenue which might be used by the federal government in 
various ways, such as tax reduction or expenditures which the federal 
government feels are of national priority. Thus, in this situation, as in a 
general revenue sharing plan, there is no assurance that tax credits shifted 
from the federal government to state governments will be used for what 
the federal government believes to be high priority needs.

Additionally, tax credits must take into account both the rate of tax
J

imposed and the income to which the tax is applied. While the rate is 
an indication of revenue effort, the tax revenues in a state will vary from 
state to state as the personal income in a state varies. Thus, in a state 
where the income level is high (and where the tax rate is the same), ad
ditional state revenues derived in response to a tax credit will be higher 
than in a state where the personal income is lower. For example, if for a 
given fiscal year, the total income subject to tax in State A is $2 billion 
and in State /? $1 billion, and both have tax rates of 10 percent, State A 
will derive $200 million in revenues (10 percent of the $2 billion of total 
taxable income) and State B $100 million in revenues (10 percent of the 
$1 billion of total taxable income). If both states were to increase their 
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tax rates in response to a tax credit of 10 percent, State A would obtain 
an additional $20 million (10 percent of previous tax revenues of $200 
million) and State B $10 million (10 percent of previous tax revenues of 
$100 million). In other words, tax credits are more advantageous to 
states with high personal income tax levels.

DRAWING RIGHTS AND PIGGYBACK ARRANGEMENTS

Drawing rights by state and local governments to borrow funds from 
the federal government at little or no interest and “piggyback” arrange
ments under which the federal government could collect state and local 
income taxes for those governments, have also come under consideration 
bv the Committee.47 The drawing right approach, however, has a seri
ous drawback. Since such funds borrowed by state and local govern
ments would eventually have to be repaid, these governmental units 
would have an incentive to raise their revenues. In fact, they would have 
a verv real responsibility to do so. Yet, because of constitutional limita
tions, many local governments may not be able to borrow without a 
referendum, and the state under such a privilege might be the only bor
rowing agent.48 Further, the fiscal difficulties beseiging state and local 
governments are not short-termed, but will increase year after year with 
a concomitant need for increased expenditures. Thus, this borrowing 
device could only be used as a temporary emergency measure, because 
its extension, year after year, would create a hugh accumulative debt in 
each state and local government budget.

17 See Hearings on General Revenue Sharing Before the House Coirrm. on Ways and 
Means, 92d Cong., 1st Sess., pt. 7, at 1195 (1971).

w See Advisory Comm’n on Intergovernmental Relations, State and Local 
Finances: Significant Features, 1967 to 1970 (1969).

Piggybacking is essentially a joint state-federal tax effort. Any state 
wanting to piggyback with the federal government would pass a law 
imposing an income tax equal to any specified percentage of the federal 
income tax paid by the residents of the state. For example, if a resident 
of a state pays $1200 in federal income tax, he might pay an additional 
$120 or a 10 percent piggyback tax which would go to the state.

Piggybacking is a very appealing approach, since the state income tax 
base could be likened to the federal one. Similarly, federal and state in
come tax laws, and their enforcement, would be the same, thereby sim
plifying income tax filing for the individual and probably decreasing 
evasion of state income taxes. By utilizing the existing, efficient federal 
taxing apparatus to raise state revenues, piggybacking would provide 
greater optimal use of new revenue. Moreover, piggybacking would ap
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peal to those who feel the federal government has preempted the opti
mum source of tax revenue because it provides a method for states to 
share directly in federal tax receipts.

One of the most significant features of piggybacking is that it would 
encourage states which presently have no income tax to adopt one. This 
would promote state government fiscal responsibility by forcing the 
legislators who impose the tax to justify it through reasonable expendi
tures. The responsibility and effort to increase state revenue for state 
projects would rest with state legislators, as it should. Through piggy
backing, state governments claiming to be in fiscal trouble could sub
stantially mitigate their problems by assuming the responsibility for legis
lating a tax.

These different approaches and others which are similar are not neces
sarily mutually exclusive. The House Ways and Means Committee, in 
considering the various plans, may combine a number of programs, in
cluding grants, tax credits, piggyback arrangements, and a modified ver
sion of federal revenue sharing.

Conclusion

The concept of revenue sharing must stretch across partisan politics 
and be studied carefully by all factions. At present, vigorous opposition 
has come from many interest groups fearing increased taxes, a bigger 
deficit, or poorer performance by government in general.49 Some of 
these fears appear not to be without foundation. Any revenue sharing 
program granting unencumbered funds to state and local governments 
would change a 200 year old federal-state relationship. Therefore, be
fore substantive decisions are made, it must be determined that the pres
ent system is not and cannot be made responsive to public needs, for the 
nation must not set out upon a course of fiscal irresponsibility that will 
not be easily reversed.

49 See Cronin, Revenue-Sharing Report/Wide-ranging Interests Oppose Administration 
Proposals, 3 National Journal 770 (1971).
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1 In 1932, federal expenditures excluding national defense, international relations, and 

space research totalled $4.2 billion; state and local expenditures totalled $7.5 billion. 
By 1950, the respective figures were $40.3 billion and $20.2 billion, and by 1969 federal 
expenditures had reached $158.6 billion, compared with state and local expenditures of 
$97.3 billion. Hearings on General Revenue Sharing Before the House Comm. on Ways 
and Means, 92d Cong., 1st Sess., pt. 5, at 800 (1971) [hereinafter cited as 1911 Hearings 
on General Revenue Sharing].

2 The problem has three aspects: an ever increasing demand for public services, an 
erosion of the tax base from which to pay for these services, and the ever-present 
problem of inflation. Costs of such basic services as police, fire, health, sanitation, and 
education are constantly increasing, whereas the power to raise revenue is limited by 
statute or by economic realities.

Mayor Joseph Alioto of San Francisco, in his comments before the House Ways and 
Means Committee, said:

Over the past ten years more and better public services have been 
demanded everywhere ....

To meet these increasing demands, expenditures by city governments 
have also had to rise. From 1958 to 1969, general municipal government 
expenditures rose by 135%. Except for highways and hospitals, outlays for
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At a time when state and local governments totter on the biink of 
fiscal disaster, the concept of revenue sharing has sparked massive sup
port. As a longtime proponent of revenue sharing, Governor Rocke
feller presents his view of the problem. This article describes the severity 
of the state-local fiscal crisis, examines its roots, predicts its consequences 
if allowed to go unremedied, and suggests some of the advantages to be 
gained through a program of revenue sharing.

The United States, born as a federation, has grown to see its wisely 
structured balance of powers between federal, state, and local govern
ments become perilously imbalanced. Indeed, revolutionary changes 
have occurred over the past 40 years in the relationships between the 
federal government, the states and their localities—a development of 
enormous consequence, yet largely unnoticed and unexamined.

At the heart of this revolution lies this fact: Until the 1930’s state 
and local governments were financially predominant in America, but 
today the federal government dominates the fiscal scene.* 1 This trans
formation explains in large part the urban crisis.2 It explains the threat
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ened breakdown of vital state and local services. It lies at the root of 
the seemingly endless rounds of tax increases at the state and local level.8 
And it has much to do with the reason why many of these governments 
are being forced to cut back services despite the increasing demand and 
need for police, fire, and health protection, for better education and 
mass transportation, and for a cleaner environment.

every city service at least doubled during this period. Expenditures for 
education alone increased by more than 150%.

Id., pt. 4, at 644.
Mayor James H. Tate of Philadelphia, President of the United States Conference of 

Mayors, stated at the same hearings:
Our needs are not identical from city to city .... Each community has 

its own list of needs and their relative priority with one another.
• • • •

. . . [Ulnder our present Federal government structure, cities do not 
have the power to do it themselves. ... [O]ne universal characteristic is 
that cities lack the power. Cities arc not sovereign governmental entities 
.... [TJhey derive their powers from their states. Every state regulates 
what taxes a city can impose, and [sets] a maximum levy for each.

Id. at 664.
3 Since 1959, 450 new state taxes or tax rate increases have been instituted. See 1911 

Hearings on General Revenue Sharing, pt. 1, at 41.
4 There was a population increase of 293 percent from 1950 to 1960 in areas which 

the Bureau of Census classified as urban. At the same time, the population of rural 
areas declined by 0.8 percent. Although complete data from the 1970 Census is not yet 
available, the trend has obviously continued. In 1860 one of five Americans lived in urban 
areas; 100 years later five of every eight Americans lived in urban areas. 1 United 
States Bureau of the Census, 1960 Census of Population, pt. 1, at xii-xiii. See 
generally G. Alexandersson, The Industrial Structure of American Cities (1957); 
W.S. Woytinsky & E.S. Woytinsky, World Population and Production, Trend and 
Outlook (1953).

5 Figures on the increasing urbanization of our population arc, in part, misleading. 
While the population is becoming more urbanized, our inner-cities arc losing popula
tion. The percentage of the urban population living in the urban fringe area rose from 
30.1 percent in 1950, to 39.5 percent in 1960. 1 United States Bureau of the Census, 
1960 Census of Population, pt. 1, at 40. The people who are left behind in the inner- 
city are those who cannot afford to move out. The urban nonwhites are especially 

Evolution of the Crisis

The present plight of state and local governments has its roots in the 
Industrial Revolution, which launched a steady migration from the 
nation’s rural areas into its industrial and urban centers.3 4 This migratory 
trend has been accelerated in our own time by the rapid industrialization 
of agriculture and its attendant displacement of unskilled workers, par
ticularly in southern regions. The result has been the concentration in 
cities of a large, low-income population comprised largely of minority 
group members.5
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At the same time that this migration has been changing the popula
tion makeup of industrialized, urban states, a political and fiscal trans
formation has taken place in the relationships between the various levels 
of American government. This change began with the passage and rati
fication of the sixteenth amendment in 1913 which permitted the fed
eral government to impose income taxes without returning the revenues 
proportionately to the sources from which they were collected.6 How
ever, the full impact of this federal taxing authority was not felt until 
years later.

hard hit. In 1959, the median income for urban residents was $5,199-, for the same year, 
the median income for urban, nonwhite households was $2,911. Id., pt. 1C, at 225.

6 “The Congress shall have power to lay and collect taxes on incomes, from whatever 
source derived, without apportionment among the several States, and without regard 
to any census or enumeration.” U.S. Const, amend. XVI.

' Federal domestic spending, excluding defense, rose from $2.9 billion in 1927, to 
S3.5 billion in 1932, to $8.2 billion in 1940. 1971 Hearings an General Revenue Sharing, 
pt. 5, at 800.

8 From 1922 to 1941 tax collections climbed from $1.6 billion to $7.4 bil
lion .... [B]y 1945 the Internal Revenue Service would collect a staggering 
$45 billion in raxes. . . . Individuals’ wages and salaries were put on a with
holding basis on July 1, 1943 by the Current Tax Payment Act of 1943. . . . 
Corporate income was subjected to an excess profits tax by the Revenue Act 
of 1942 and this tax was raised to 95 percent by the Revenue Act of 1943.

The American Way in Taxation: Internal Revenue, 1862-1963, at 28-29 (L. Doris ed. 
1963).

9 “Federal aid to the States and localities has grown from less than one billion 
dollars in 1946 to over 30 billion dollars this year. Unfortunately most of this as
sistance comes in the form of highly restricted programs of categorical grants in aid.” 
President Richard M. Nixon, Message to the Congress on General Revenue Sharing, 
H.R. Doc. No. 44, 92d Cong., 1st Sess. 4 (1971).

10 For example, in 1968-1969 the federal government collected $87.3 billion in indi-

The depression of the 1930’s provided the first major impetus for a 
vast expansion of federal domestic programs designed to alleviate the 
tragic social problems of that era.7 Then, with the outbreak of World 
War II. federal spending soared, financed largely by a major expansion 
of the federal income tax.8 9 There was a temporary cutback in expendi
tures after the war, but three major developments have since caused a 
resurgence of federal spending—the Korean War, the Vietnam War, and 
the tremendous and rapid expansion of federal grant-in-aid programs 
during the 1960’s?

Until recently, the federal government had encountered relatively 
few problems in financing these huge expenditures, primarily because the 
American economy had been undergoing a fantastic period of growth, 
unmatched in history. The federal government has been the major 
beneficiary of this sustained prosperity, due chiefly to its position as 
collector of 91 percent of all income taxes paid in this country;10 the 



48 The Georgetown Law Journal [Vol. 60:45

income tax responds most readily to economic growth, providing pro
portionately greater revenues than other taxes as the economy expands.* 11

vidual income taxes and §36.7 billion in corporate income taxes. The states collected 
only $7.6 billion in individual income taxes and $3.2 billion in corporate income taxes. 
Localities collected $1.4 billion in individual income taxes only. House Comm, on 
Ways and Means, 92d Cong., 1st Sess., Statistical Background Information Related 
to General Revenue Sharing 8 (Comm. Print 1971).

11 R. Paul, Taxation in the United States 705 (1954).
12 These figures are derived from annual editions of Governmental Finances, Bureau 

of the Census, for the years 1964-1965 through 1968-1969.
13 With a projected deficit in stare revenues of $26.5 billion in 1976, and a projected 

local deficit of $17.5 billion, the total combined deficit could reach $44 billion. 1911 
Hearings on General Revenue Sharing, pt. 5, at 803-04.

14/d.at 800.
15 President Richard M. Nixon, supra note 9, at 4. See The American Enterprise 

Instituir for Public Policy Research, Legislative Analysis: General Revenue 
Sharing Proposals 7 (1971); Library of Congress Legislative Reference Service, 
Federal Revenue Sharing: Background Information and Comparison of the Various 
Proposals Introduced During the 91 st Congress, 1st Session 6 (1970).

Categorical grants-in-aid arc means by which the federal government gives money 
to the states for specified purposes. The states have either limited or no flexibility in 
rhe use of these funds and must spend them as they were earmarked by the federal 
government. Examples of federal grants-in-aid are: grants for basic sewer and water 
facilities; rehabilitation loans; manpower training services and manpower research 
project grants; and Law Enforcement Assistance Administration grants for improving 
and strengthening law enforcement.

is Budget of the United States Government, Fiscal Year 1972, Special Analysis 
239 (1971); President Richard M. Nixon, supra note 9, at 4.

State and Local Fiscal Conditions

States and localities have not been as fortunate as the federal govern
ment. Beset by rising demands and costs, these governments now face 
fiscal disaster. The cost of state and local government services is pres
ently rising at an annual rate of between 15 and 17 percent, yet their 
revenues from existing taxes are rising at a rate of only four to six per
cent annually.12 This disparity sets the stage for chronic fiscal crisis. 
The present gap between the needs of these governments and their 
growth in revenues from existing taxes is already $20 billion annually. 
Based on recent trends, this gap is projected to rise to approximately $40 
billion by 1976.13

Moreover, whereas prior to 1940 the federal government devoted 
over 80 percent of its budget to domestic purposes, today only 44 per
cent is so allocated.14 Federal aid to state and local governments tends 
to take the form of categorical grants,15 which generally require match
ing funds from the recipient governments and are largely restricted to 
new, enriched, or innovative programs.16 These categorical grants make 
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a very limited contribution to basic, ongoing services such as primary 
and secondary education, police and fire protection, and sanitation. As 
a result, federal aid programs have tended, year after year, to force state 
and local governments to continue to spend beyond their means and 
resources.17

17 Budget of the United States Government, Fiscal Year 1972, at 32; President 
Richard M. Nixon, supra note 9, at 2.

Illustrative of this crisis is the fact that in the 12 years from 1955 to 1968 the gross 
debt of state and local governments has increased by §78 billion. State and local tax 
receipts have increased by §48 billion whereas state and local expenditures have in
creased by $61 billion during the same period. The American Enterprise Institute 
for Public Policy Research, Legislative Analysis: Revenue Sharing Bills 36-38 (1970).

18 Robert W. Scott, Governor of North Carolina, has stated: “State governments are 
virtually strapped in a fiscal straitjacket. . . . [Sitate taxes have more than tripled 
since 1958 .... In term of 1958 dollars, however, more than half the increase has 
gone to meet the pressures of inflation.” 1971 Hearings on General Revenue Sharing, 
pt. 5, at 780.

19 C. Schultze, E. Fried, A. Rivlin & N. Teeters, Setting National Priorities in 
the 1972 Budget 139 (1971); 1971 Hearings on General Revenue Sharing, pt. 2, at 250.

20 Governor Ogilvie of Illinois has stated that the view from the American statehouse 
is one of urgent need, and at worst, one of fiscal disaster. 1971 Hearings on General 
Revenue Sharing, pt. 5, at 783. Governor Sargent of Massachusetts and Governor Mil
liken of Michigan express similar views. Id. at 787, 795.

The fiscal dilemma of state and local governments has been further 
exacerbated by inflation.18 The inflationary trend of recent years has 
taken its toll upon the government dollar as well as upon the individual 
pocketbook. According to one estimate, approximately 40 percent of 
the increase in local government spending since 1955 is due to inflation, 
while only about 30 percent is attributable to service expansion and 
improvement.19

Whatever the cause, the fact remains, nonetheless, that the demand for 
and the cost of public services are rising, and they continue to rise faster 
than state and local revenues. The truth is that today two-thirds of the 
people's tax money is going to Washington, while a good deal more 
than two-thirds of the people's problems are remaining and increasing 
at state and local levels.'20 Unless this imbalance is corrected, the state 
and local fiscal crisis will deepen to a point that will set off a domino 
wave of bankruptcies, spreading from cities to states, in the next five 
years.

Given the seriousness of this situation, we face two imperatives. One 
is for America to achieve revolutionary, radical change to pull our fed
eral system into line with current realities and to make our unique sys
tem of shared responsibility work once again. But even more immediate 
is the necessity to provide relief now to stave off the fiscal crisis that 
confronts state and local governments.
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The Alternatives Left to Us

The continually widening gap between state-local expenditures and 
their revenues can be closed by only three methods: even more increases 
in state and local taxes, a major increase in federal aid, or severe cutbacks 
in state and local services. In a time of public alarm over high crime 
rates, environmental pollution, acute mass transportation needs and a 
host of other social problems, the latter alternative—reduced services— 
is not a satisfactory answer. Unfortunately, however, it is frequently 
becoming a necessity. Let us, therefore, examine the other two alterna
tives, increased state and local taxation and increased federal aid.

greater state and local tax effort

Individual state and local governments make widely differing efforts 
to tax themselves. If, for example, the low tax-effort states taxed them
selves at the level of the 10 highest tax-effort states, they would produce 
an additional $18 billion in revenues each year.-' But this would not 
help the 10 high tax-effort states which already are nearing their prac
tical taxing limits.

New York State, for example, currently exacting the highest per 
capita state and local personal income taxes in the nation21 22 and ranking 
sixth nationally in total tax effort,23 24 can only raise taxes further at real 
risk to the health of her economy. Increases beyond present tax levels 
almost certainly would tend to drive job- and revenue-producing indus
tries outside the state. Such a development would intensify the state’s 
fiscal crisis by eroding the tax base.

21 Staff of the Joint Comm, on Internal Revenue Taxation, 92d Cong., 1st Sess., 
Overall View of Issues Involved in Current Proposals for Federal Aid to State ami 
Local Governments 11 (Joint Comm. Print 1971).

22 797/ Hearings on General Revenue Sharing, pt. 1, at 157. State collections totalled 
$2.5 billion, and local collections amounted to $329 million, giving New York govern
ments the highest income tax collections in the nation—$2.8 billion. This total figure 
represented 3.48 percent of the State’s total personal income for 1969. /¿/.

23 New York ranks behind Wyoming, North Dakota. New Mexico, Hawaii, and 
California. Its total tax revenues collected amounted to 16.62 percent of the total 
personal income in the state. Id. at 156.

24 The Mayor of New York testified before the Ways and Means Committee that 
nearly two million middle class whites migrated to the suburbs during the past 20

A distinct, but related, phenomenon would be the exodus of middle- 
and upper-class individuals in the face of soaring taxes. In the past 20 
years, there has been a massive outflow of middle-class citizens from 
New York City and a matching influx of the poor. Although the City's 
population has remained relatively stable, the tax base has been eroded 
at the same time that the need for public expenditures has risen.21
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The disparities in the effort various states make to tax themselves and 
solve their own problems has caused a fiscal balkanization of this coun
try. Today, those states that make the most effort to solve their own 
problems are too often rewarded by the flight of industry to less con
cerned, low-tax states. A system of taxation could be devised to equal
ize the economic competitive positions of the states. However, only 
the federal government can impose the form of nationwide taxes neces
sary for such a purpose, and such action is a matter for future specula
tion. Crisis-stricken state and local governments need help now.

INCREASED FEDERAL AID

If increased state and local taxes are not a practical answer to the 
immediate state-local fiscal crisis, increased federal aid is. However, the 
form of that aid is all important.

The Impact oj Increasing Present Federal Aid Programs. Presi
dent Nixon has proposed revamping the existing network of federal 
grant-in-aid programs by adopting a new approach to the whole prob
lem of financial assistance to states and municipalities. That a restructur
ing is desperately needed in this area is beyond question.

This year over $30 billion will be allocated to local governments 
through hundreds of separate programs.25 26 Although the present system 
of distribution dates back to the New Deal era of the 1930’s, it is only 
within the last quarter century that this form of federal assistance has 
undergone rapid expansion. In 1946, states and localities received less 
than one billion dollars; by 1971 the figure had risen to over $30 bil
lion.2,1 As the scope of these programs has broadened, the attendant 
problems have grown apace.

years, and were replaced by two million poor blacks and Puerto Ricans. 1971 Hearing; 
on General Revenue Sharing, pt. 4, at 639.

Id., pt. 1, at 44. The number of project grants has more than doubled since 1964. 
Id. at 45. In 1967, former President Johnson estimated that within five years federal aid 
would reach S60 billion. The American Enterprise Institute for Public Policy Re
search, Legislative Analysis: General Revenue Sharing Proposals 10 (1971).

26 President Richard M. Nixon, supra note 9, at 4.

One of the most common criticisms of current grant-in-aid programs 
is the massive amount of red tape they generate. As Secretary of the 
Treasury John B. Connally pointed out before the House Ways and 
Means Committee:

Categorical grants mean a variety of fragmented programs which 
are difficult to coordinate in attacking complex problems; . . .



52 The Georgetown Law Journal [Vol. 60:45

Many grant programs overlap and duplicate one another or 
strive for inconsistent ends;

Categorical grants often require a cumbersome Federal approval 
process which rewards recipients who learn to manipulate the 
Federal bureaucracy rather than those who most need the 
money ... 27

27 1971 Hearings on General Revenue Sharing, pt. 1, at 47. As I pointed out in my 
testimony, in New York we drew up 21 statewide education plans in order to apply 
for federal grants. These may be irrelevant to our programs and serve a dubious 
purpose in Washington. It is absurd to expend this effort to get funds totalling less 
than five percent of the costs of our education programs. See id., pt. 5, at 833.

'¿*>1971 Hearings on General Revenue Sharing, pt. 1, at 56.
29 As New Orleans Mayor Moon Landrieu so poignantly put it: “Categorical grants 

typically require a matching contribution by the local government, and increasingly 
we are finding it impossible to come up with our local share.” Id., pt. 4, at 651.

Another expense is the cost of the bureaucracy itself. Local governments require 
grant application specialists and other personnel whose salaries could be better used. 
Their counterparts in the federal government in some cases bring federal administra
tive costs to the point where they absorb over half of the funds. See Lutz, Tax Sharing: 
Plan Raises Doubts About the Whole Federal Grant System, Wall Street Journal, 
Dec. 12, 1966, at 18, cited in The American Enterprise Institute for Public Policy 
Research, Legislative Analysis: General Revenue Sharing Proposals 20 (1971). 
“We have to hire specialists who roam the halls of HEW, HUD, DOT and the other 
departments to coax the aid out of the agencies. We have to prepare reams and 
reams of paper. . . .” 1971 Hearings on General Revenue Sharing, pt. 4, at 664 (remarks 
of Mayor James H. J. Tate of Philadelphia).

Federal grant programs are now so numerous that they are listed in catalogues for 
which a special catalogue of catalogues was prepared. Interpretation guidelines are so 
complex that the federal government has issued guidelines to the guidelines, creating 
“managerial apoplexy” on the state and local levels. The Domestic Council of thf 
Executive Office of the President, The History of Revenue Sharing: Reform 
Renewal for the 70’s 18 (1971).

Even Congressman Byrnes, an opponent of President Nixon’s proposal, 
has recognized the problem, noting that the administrative costs of cate
gorical grant programs are, at times, nearly as great as the amount re
ceived by a particular locality.28

The other serious failing of the current grant program is the general 
requirement that the recipient state or locality match some portion of 
the grant. This matching requirement puts undue stress on already 
straining state and municipal budgets. This strain is further aggravated 
by the requirement that the federal funds be earmarked for new, en
riched, or innovative programs. Thus, categorical grants make little or 
no contribution to daily ongoing public services, such as police and fire 
protection and sanitation.29

In fact, officials may at times be tempted to channel revenues away 
from ongoing programs into newer, perhaps less essential, areas just to 
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get “their due” in federal assistance. The net effect of these require
ments is that state and local governments often over-extend themselves 
in their efforts to maximize their federal allotment while at the same 
time struggling to carry on those basic, vital programs which do not 
qualify for federal aid.30

' .SY/ Thf American Enterprise Institute for Public Policy Research, Legislative 
Analysis: General Revenue Sharing Proposals 7 (1971). Faced with demands for 
the construction of public facilities delayed by World War II and for improved public 
senices of every sort, state governments cannot refuse the federal government’s offers 
of grants-in-aid to accomplish these ends.

For the industrialized urban states, with today’s most acute fiscal 
problems, the present federal grant system contains another serious flaw. 
Grant formulas are largely weighted so that they favor the so-called 
poor, rural states. But these definitions, set during the Depression, fail 
to reflect the enormous social change that the country has experienced 
since the 193O’s. The formulas fail to reflect the massive influx of the 
poor and the unskilled into our urban, industrial centers and the parallel 
exodus of so many middle-class taxpayers from these same centers. Con
sequently, the federal grant formulas are still programmed to meet con
ditions that once were, rather than conditions that now are. Because 
of these failings, the current system of federal aid is in a real sense a 
contributor to the fiscal plight of states and their localities rather than a 
cure.

The President’s proposal for consolidating the current grant-in-aid 
jungle into six block grants has great merit and would end many of the 
problems. But expansion of the system, as presently constituted, is no 
answer to the fiscal crisis confronting states and their localities.

Revenue Sharing Is the Immediate Answer. The right answer
to the immediate fiscal problem facing state and local governments is 
revenue sharing. The President has declared in forceful and undeniable 
terms that the nation must start putting more of the money where most 
of the problems are—on the state and local level. Accordingly, he has 
proposed the nation’s first major revenue sharing program as a start 
toward the restoration of the strength and viability of our federal 
system.

The course of events since announcement of the President’s program 
last January dramatically underscores the gravity of the situation. Rev
enue sharing was virtually declared dead at birth by no less a figure 
than the Chairman of the House Ways and Means Committee. Even 
the news media, with their sophistication in handling public issues, 
seemed to accept this bleak prognosis.
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The nation’s governors, mayors, county and other local officials, on 
the other hand, rallied around revenue sharing. They did so because, 
at a time when the cities and states of this nation are starting to go under 
fiscally, and many of their vital services are beginning to collapse, rev
enue sharing finally offered hope of staving off calamity.

The need became so clearly established that the idea of revenue shar
ing refused to die. Rather, in addition to the President’s bill, many 
other revenue sharing bills were introduced, including a proposal from 
the Chairman of the House Ways and Means Committee himself. 
Naturally, the large number of revenue sharing proposals now under 
consideration vary in their mechanics and dollar dimensions. Neverthe
less, they converge in their general approach: They would take a share 
of the taxes collected by the federal government and return that share, 
one way or another, to state and local governments. The major areas 
of divergence concern the formula for determining a state’s allocation, 
the method for splitting the allocation between the states and their 
localities, and the nature of the appropriation—whether it should be 
annual or permanent.31

31 The Humphrey-Reuss plan (S. 241), for example, is similar to that of the Ad
ministration, but allocates funds by annual appropriation. The Muskie bill (S. 1770) 
adds an additional amount equal to 10 percent of a state’s personal income tax collec
tions to the basic grant.

32 President Richard M. Nixon, Message on the Economy, reprinted in N.Y. Times, 
Aug. 16, 1971, at 14.

It is indicative of the strength of revenue sharing’s current support 
that when the President recently declared a major new economic policv 
which included a significant reduction in federal spending, he set back 
the effective date of his revenue sharing proposal by only three months.32 
Under the Nixon proposal, revenues from approximately 1.3 percent 
of the federal personal income tax base would be set aside as a permanent 
appropriation and returned to state and local governments. The allo
cation going to each state would be calculated on the basis of popula
tion, adjusted to reward tax effort. Roughly half of the total allocation 
would be passed through to cities and other local governments under 
this plan.

The Administration proposal calls for $5 billion the first fiscal year 
of operation, 1972-1973. However, I believe a $10 billion appropriation 
would far more realistically approach the real needs of states and locali
ties. In fact $10 billion would represent just half of the present gap 
between state-local government current expenditures and their revenues.

A GOVERNMENT CLOSE TO THE PEOPLE

Supporters of general revenue sharing do not propose that the federal 
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government take over traditional state and local responsibilities. Rather, 
they seek an approach which will help to save our unique, but presently 
endangered, system of shared governmental responsibilities.

It is a basic tenet of American governmental philosophy that ultimate 
power resides with the people. A correlative of this basic belief is that 
the responsibility for those decisions which most directly affect the indi
vidual citizen should rest at the level of government closest to the 
people affected. But, for the system to work, that particular level of 
government must have the resources to deal with their problems.

Another basic assumption of the American political system is that the 
states and localities should be primarily responsible for providing direct 
services to people. The trend in this century has been toward centrali
zation, resulting in a concentration of power at the federal level. As 
the President said in his State of the Union Message earlier this year: 
“The time has now come to reverse the flow of power and resources 
from the states and communities to Washington and start power and 
resources flowing back from Washington to the states and communities 
and, more important, to the people all across America.” 33

33 President Richard M. Nixon, State of the Union Message, H.R. Doc. No. 1, 
92d Cong., 1st Sess. 4 (1971).

OTHER REVENUE SHARING ADVANTAGES

Putting funds without strings into the hands of state and local govern
ments will have several beneficial effects. First, expenditures can be 
better tailored to meet local necessities by those who best know those 
needs. More regard can be given to state and local, as opposed to fed
eral, priorities. Second, the decisionmaker would automatically become 
more visible, and therefore more responsible, to the people; instead of 
a remote federal bureaucrat, he would be a state or local official, near 
to home.

A third significant advantage of revenue sharing is that personnel and 
administrative costs, so burdensome at all levels of government under 
the complicated grant-in-aid approach, could be drastically reduced. 
Monev would flow directly into state and local treasuries and would not 
be consumed enroute by administrative friction.

Finally, revenue sharing on a permanent basis provides a degree of 
continuity never before available in the area of federal aid. Today, states 
and localities must battle yearly for new’ appropriations and for renewals 
of past grants. Under revenue sharing, in contrast, these governments 
could count on a dependable contribution from the federal government.
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Conclusion

The severity of the state-local fiscal crisis has been described, its roots 
explored, and its consequences predicted. If this situation is not soon 
relieved, the downward spiral of public services—already so painfully 
evident in many urban centers—will accelerate. Bankruptcy will spread 
from cities to states. The federal government will be forced to take 
over essential, but collapsing services, if they are to survive at all. This 
takeover would signal the end of our federal system of shared responsi
bility under which this nation achieved its greatness.

Revenue sharing can stave off the immediate danger facing state and 
local governments across the nation. It can initiate a reordering of our 
questioned national priorities which devote too little of our resources 
to problems at our own doorstep. It can begin to correct the anomalous 
policy which sends two-thirds of all tax dollars paid in this country to 
Washington, while 50 states and thousands of local governments strug
gle desperately to get by on the remaining third. Perhaps most impor
tantly, revenue sharing, by relieving the immediate fiscal pressure on 
states and localities, can provide us time to consider the seemingly 
inevitable changes that must be made if our federal structure is to sur
vive the problems of today and live into tomorrow.
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Two years of challenges to corporations over their social responsibili
ties , waged mainly through public interest proxy contests, affords the 
need and the opportunity to assess their impact. Professor Schwartz 
attempts to place past events in proper perspective through an exam
ination of Campaign GM-Round 11 and its focus on financial institutions. 
He also views the prospective path that future challenges might take 
and examines the crucial role that corporation law and lawyers seem 
certain to play. In conclusion, he considers the concept of a federal cor
poration law and. the potential impact it might have on increased cor
porate responsibility.

The debate over the social responsibilities of corporations obviously 
is not a new one. Forty years ago, Professors Dodd and Berle explored 
the question of whether corporation management owed a duty to share
holders or to the larger public.* 1 Whether corporations have the power 
to make gifts of the corporation’s money to charities is certainly not a 
new question,2 and corporate managers have long professed that they 
owed an obligation to the general public served by the corporation.3

Important changes, however, are noticeable in the more recent chal
lenges to corporations and their managers. One obvious change is that 
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there are new participants in the debate. The question of corporate 
responsibility and managerial duties is no longer exclusively, nor even 
primarily, a concern for academicians. It is, rather, a populist issue 
which has produced comments from politicians, the general press, and 
young concerned citizens.4 At its basis, the new attention being accorded 
corporate social responsibility is prompted by manifold problems of our 
society, including concern over the environment, product safetv, dis
crimination, and foreign policy, all of which are seen as having a rela
tionship to corporate pursuits. Since these problems appear to be 
increasing in size and impact, efforts to deal with them are being pushed 
more aggressively. There has also been an important change in venue 
for the continuing corporate responsibility debate. Questioning of cor
porate goals within the ranks of shareholders in any concerted way is 
a new phenomenon, largely brought on by Campaign GM—the proto
type public interest proxy contest.5 *

4 The corporate responsibility movement has been described as potentially “the most 
significant political development of the 1970’s.” See Henderson, Politics by Other Means, 
The Nation, Dec. 14, 1970, at 617.

5 The events leading up to and surrounding Campaign GM arc discussed in detail 
in Schwartz, The Public Interest Proxy Contest: Reflections on Campaign GM, 69 
Mich. L. Rev. 419 (1971).

<5 See 17 C.F.R. $ 240.14a (1969). These rules are promulgated pursuant to section 
14 of the Securities Exchange Act of 1934. 15 U.S.C. § 78n(a) (1964).

17 C.F.R. § 240.14a-8(c) (1) (1971).

The Ramifications of Campaign GM

BACKGROUND

Briefly, Campaign GM began in 1970 as an activity of a group known 
as the Project on Corporate Responsibility. The organization acquired 
12 shares of General Motors Corporation stock and subsequently an
nounced that it intended to offer nine shareholder resolutions at the 
corporation’s annual meeting.

Each resolution dealt with mixed questions of corporate and public 
policy. The Project requested that these resolutions be included in the 
corporation’s proxy statement pursuant to rule 14a-8 of the Securities 
and Exchange Commission's proxy rules/5 GM responded in the nega
tive, stating that various subsections of rule 14a-8 permitted exclusion 
of the proposals since they were “not a proper subject for action by 
security holders;” 7 “were submitted by the security holder . . . pri
marily for the purpose of promoting general economic, political, racial.
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religious, social or similar causes;” 8 and dealt with matters “relating to 
rhe conduct of the ordinary business operations of the issuer.” 9

8 17CF.R.S 24O.14a-8(c)(2) (1971).
9 17 C.F.R. § 240.14a-8(c) (5) (1971).

e.gn Blumberg, The Politicalization of the Corporation, 26 Bus. Law. 1551, 1561 
(1971); Blundell, When Businessmen Turn Radical, Wall Street Journal, Feb. 10, 1971, 
at 14, col. 3; The Moral Power of Shareholders, Bus. Week, May 1, 1971, at 76. See 
also Schwartz, Proxy Power and Social Goals—How Campaign GM Succeeded, 45 
St. John's L. Rev. 765 (1971).

A contrary position has been taken by Professor Henry Manne, who has been 
described as “Ralph Nader’s most outspoken critic.” See Bus. Week, July 24, 1971, 
at 58. Manne believes that Campaign GM was soundly beaten. See Manne, Who's 
Responsible? Barron’s, May 17, 1971, at 1, col. 1 (speech in debate with the author 
at Public Relations Seminar, Key Biscayne, Fla.); Manne, Financial Intermediaries and 
Corporate Responsibilities (speech to New York State Banker’s Ass’n, Lake Placid, 
N.Y., June 18, 1971) (copy on file at Geo. L. J.).

11 Because none of the proposals received the requisite three percent, management 
could exclude them were they to be raised again the following year. See 17 C.F.R. 
i 240.14a-8 (c) (4) (i) (1971).

See Bus. Week, Apr. 10, 1971, at 100; Wall Street Journal, Jan. 5, 1971, at 6, col. 3. 
For a review of the events following Campaign GM, see Blumberg, supra note 10, at 1561.

The SEC expressed the opinion that two of the proposals were re
quired by the law to be included in the proxy materials, and manage
ment acceded to that view. The ensuing proxy contest involved these 
two proposals which in essence would have provided: 1) for the crea
tion of a committee on corporate responsibility required to report to 
shareholders on the impact of the corporation’s policies with respect to 
such matters as pollution, safety, minority discrimination, and mass 
transportation; and 2) for an increase in the size of the board to allow 
for the election of three “public interest” directors. The shareholders 
rejected both proposals, each of which received between two and three 
percent of the vote.

the effects of campaign gm

G.l/’r Reaction. Perhaps the most important achievement of
Campaign GM and other confrontations that occurred at annual meet
ings of shareholders in 1970 was that they contributed significantly to 
a growing awareness of the relationship between private corporations 
and public problems. Campaign GM was hailed as a success,10 notwith
standing the fact that the vote it received on behalf of its two proposals 
was so small.11 The results, apart from the voting, were very impressive. 
The most notable accomplishment was the selection by the directors of 
Dr. Leon II. Sullivan, a distinguished black leader, to the GM Board 
of Directors,12 an action which fulfilled one of the major goals in Cam
paign GM’s program.
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The corporation also created a public policy review committee, con
sisting of five outside directors, chaired by John A. Mayer, and an 
environmental committee, composed of notable scientists. Indeed, a 
triumphant feeling prevailed at Campaign GM immediately after the 
meeting even though the vote was so small and the events mentioned 
above had not as yet transpired. The Project considered it a worthwhile 
achievement merely to have been able to include some of its proposals 
on General Motors’ proxy statement and to have brought about a widely 
publicized debate on the role of the corporation.13

13 See Schwartz, supra note 5, at 427-29.
14 See Address of James M. Roche, GM Board Chairman, to rhe Chicago Executive 

Club, Chicago, 111., Mar. 25, 1971 (transcript at 4) (copy on file at Geo. L. J.).
15 The initiation of a second round of Campaign GM was announced on Nov. 19, 1970, 

at a press conference in Washington, D.C. See Wall Street Journal, Nov. 20, 1970, 
at 5, col. 3. The submission of shareholder resolutions to General Motors occurred 
almost three months earlier than the corresponding date of the first proposals.

1® The text of the proposals submitted by Campaign GM to the 1971 annual meeting 
appear in the Appendix infra.

17 See Eisenberg, Access to the Corporate Proxy Machinery, 83 Harv. L. Rev. 1489, 
1503 (1970).

Campaign GM-Round 11. Following the 1970 annual meetings,
Campaign GM and others concerned with corporate responsibility faced 
an important crossroads in deciding their next step. Most importantly, 
they recognized the need to persist. They knew they had to disappoint 
the belief of some of their critics that “corporate responsibility’’ would 
be another fad issue that would momentarily fascinate youth but would 
lack staying power.14 15 Consequently, the Project on Corporate Responsi
bility quickly resolved to follow up its initial efforts with “Round II.” 16

Each of Campaign GM-Round IPs three shareholder proposals dealt 
with an issue of corporate structure.16 The first proposed to amend the 
corporation’s by-laws to permit candidates for director to be nominated 
in advance of the meeting, either by the board of directors or by notice 
of a shareholder to the corporation’s secretary. The nominees of the 
board and of shareholders acting through a petition of a sufficient num
ber of shares (subject to an overall limit of 30 shareholder nominees) 
would appear on the proxy statement and shareholders would vote indi
vidually for candidates. This would contrast sharply with the present 
practice which employs the corporation’s proxy statement to obtain 
authority to vote for those candidates nominated by the board.17 This 
measure was referred to as the “proposal on shareholder democracy.”

A different approach was utilized by the second proposal, referred to 
as the “proposal on constituent democracy.” This resolution would have 
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amended the corporation’s by-laws to define three constituent groups— 
employees, consumers, and franchised dealers—and to provide each group 
with the opportunity to nominate a candidate for the board of directors. 
The designated nominees would then be included on the proxy state
ment sent to the shareholders, whose approval would be required for 
election. Shareholders could only approve or disapprove the designated 
nominees; they could not substitute candidates of their own.

The third proposal would have required disclosure in the annual 
report of certain data with respect to air pollution control, auto safety, 
minority hiring, and franchising practices. Certain information need not 
be disclosed if the board reasonably determined that disclosure would 
place the corporation at a competitive disadvantage, in which case the 
annual report would have to disclose which items of information had 
been omitted and why.

Unlike 1970, when General Motors objected to each of Campaign 
GM’s nine proposals as improper for inclusion within the meaning of 
rule 14a-8, neither Round H’s resolutions nor those submitted by the 
Episcopal Church encountered resistance to their inclusion in the proxy 
statement in 1971. The only serious objection that General Motors 
might have made to Campaign GM-Round H’s resolutions concerned 
the proposal for constituent directors. General Motors had been advised 
by counsel that the proposed by-law was not valid under Delaware law 
and if such were the case, the proposal could be excluded. Prior to 
submitting its proposals to General Motors, Campaign GM had explained 
its position to the SEC and an opinion of counsel was offered to the 
effect that the proposal was valid under Delaware law.18 19 * The particular 
question, obviously, was novel, and neither counsel for management 
nor for Campaign GM could cite definitive statutory or case authority 
to prove its point.

See Letter from Donald E. Schwartz, Counsel for Campaign GM, to Board of 
Directors of the Project on Corporate Responsibility, Nov. 13, 1970 (copy on file at 
Geo. L.J.).

19 SEC minutes regarding General Motors Corp. (Mar. 18, 1970 & Apr. 14, 1970); 
see Schwartz, supra note 5, at 453.

20139 U.S. App. D.C. 226, 432 F.2d 659 (1970), cert, granted, 401 U.S. 973 (1971).
21 This was the Schotland-Zaffere proposal. See notes 27 & 30 infra.

The scope of includibility for public interest proposals seemed to have 
been enlarged by the prior year’s decision affecting General Motors16 
and the decision of the District of Columbia Circuit Court of Appeals 
in Medical Comm. for Human Rights v. SEC.2Q The most interesting 
struggle in 1971 over includibility concerned a shareholder resolution21 
that the investment policy of Fidelity Trend Fund be amended to 
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require consideration of certain social features as related to a corporation 
in deciding on investment, retention, and other functions of share own
ership. Management vigorously opposed inclusion, claiming the pro
posal was motivated principally by social considerations and dealt with 
ordinary business operations. The SEC’s Division of Corporate Regu
lation found management’s objections “not persuasive,” and insofar as 
they bore upon the proponent’s “principal purpose,” they required a 
factual determination which the staff was not equipped to make.22 The 
recognition of this limitation represents a change in policy.23

22 Letter from Sydney H. Mendelsohn, Asst. Director of SEC Division of Corporate 
Regulation, to Caleb Loring, Vice-President and Clerk of Fidelity Trend, Inc., Apr. 
30, 1971, reprinted in BNA Sec. Reg. & L. Rep., No. 101, at K-l (May 12, 1971).

23 See Schwartz, supra note 5, at 445-50; Note, Proxy Rule 14a-8: Omission of Share
holder Proposals, 84 Harv. L. Rev. 700, 724 (1971). See also N.Y. Times, May 11, 1971, 
at 43, col. 1.

24 See General Motors Corp., Sixty-Second Annual Meeting of Stockholders 221 
(1970) [hereinafter cited as 1970 GM Transcript].

25 One of the most sweeping statements of managerial responsibility was made by 
B.R, Dorsey, president of Gulf Oil Corp., who asserted:

[B]usiness has a responsibility to society that transcends the traditional 
business purpose of making money. This responsibility is to preserve the 
natural environment, and to do whatever can be done to enhance the 
social environment. . . . [MJaximum financial gain, the historical number 
one objective of business, today drops to second place whenever it conflicts 
with the well-being of society. The first responsibility of business, then, is 
to operate for the well-being of society.

Quoted in Bus. & Society, Aug. 25, 1970, at 3.

Throughout both rounds of Campaign GM, management acknowl
edged that it owed duties to the public. Board Chairman James A. Roche 
asserted at the conclusion of the 1970 annual meeting that “[w]e leave 
this meeting more determined to fulfill our social responsibility and more 
committed to our efforts to obtain a fuller understanding of all we are 
accomplishing.” 24 Along with its 1970 proxy statement, GM distributed 
a 21-page pamphlet entitled “Record of Progress;” in 1971 the proxy 
statement was preceded by a pamphlet called “Progress in Areas of 
Public Concern” that described in detail management’s side of the argu
ment on social issues.25

Despite the seemingly increased concern of management with social 
issues, responsibility was carefully circumscribed with respect to those 
issues that “would restructure the economics of the automobile industry 
or place bounds on GM's position in it.” In perhaps the most publicized 
management utterance during either campaign, GM Chairman Roche 
assailed the critics of business as failing to understand the issues, and as 
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seriously threatening the American economic system. He also expressed 
doubts as to their sincerity.26

- .See W all Street Journal, Mar. 24, 1971, at 1, col. 6; note 14 supra.
-'See Gt neral Motors Corp.. Sixty-Third Annual Meeting of Stockholders 285 

1971 (remarks of Joseph Onek. a founder of Campaign GM, to James Roche, Chair
man of the Board of GM, on the changes in Roche’s attitude) [hereinafter cited as 
1971 GM Transcript]. Management in some companies vigorously opposed inclusion 
of shareholder proposals. Management of the Gulf Oil Corporation objected that the 
letter requesting inclusion in that corporation’s proxy statement of profferred resolutions 
was nor personally signed by rhe requesting shareholders. They also argued that 
the request was ineffective since it was submitted less than 60 days prior to the date 
corresponding to the date management’s proxy materials were released to the public 
the year before.

The latter argument was peculiar since the resolutions were timely if the proper 
date of the year before was the date appearing on the proxy statement, but Gulf claimed 
that the proxy material was actually made available earlier than that date. Gulf and 
counsel for the resolutions’ proponents later agreed on a formula for including the 
proposals.

In another shareholder resolution attempt Fidelity Trend objected to the Schot- 
land-Zalfere resolutions because, among other reasons, the letter forwarding the pro
posals did not recite that they intended to be present at the meeting to present the 
proposals, but the argument seemed to have been lost among more substantial disagree
ments, and the proposals were included.

Management was not, however, entirely unsuccessful in attacking proposals on tech
nical grounds. A student at Syracuse University submitted a proposal to Allied 
Chemical Corporation that was received 59 days prior to the corresponding date on 
which proxy material was distributed the year before, but both the 60th and 61st 
days fell on a weekend on which the corporate offices were closed and no mail was 
delivered. It was therefore mailed on the 62nd day prior to the corresponding date. 
I he SI C’s Division of Corporate Finance agreed with management that the proposals 
could be omitted, a needlessly technical position, that was aggravated by an adminis
trative slip-up whereby the proponent was not notified of the staff’s position until 
weeks after the action was taken and several questioning phone calls made to the SEC.

St. John, Memo to GM: Why Not Fight Back?, Wall Street Journal, May 21, 
1971, at 6, col. 3.

29 See The Corporate Communication Rep., No. 5, at 2 (Dec. 1970). The report 
noted that only Greyhound Corporation had thus far availed itself of section 228 of 
the Delaware corporation law which permits consent of a quorum in lieu of a meet
ing. Del. Code Ann. tit. 8, § 228 (1953).

One detects a toughening attitude on the part of management in the 
second round of public interest proxy contests.27 Conceivably, this 
attitude may have arisen from a management recognition that the chal
lenge could not be treated as a fad, but required a more serious counter
attack.2' Indeed, there was even the beginning of a suggestion that the 
annual meeting, the focal point for social challenge, be eliminated.29

GM shareholders, by an even larger margin than the previous year, 
overwhelmingly defeated all of Round Il’s public policy proposals. 
Although it was never considered possible for any of the proposals to 
succeed—no shareholder proposal has ever succeeded over management 
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opposition—it was thought conceivable that at least one of Campaign 
GM’s proposals would receive a total vote in excess of the three percent 
required to permit it to appear on the 1972 proxy statement. None of 
these proposals received that requisite amount, although the third pro
posal—the disclosure resolution—did receive 2.36 percent of the votes 
cast.30 One observer felt that the paucity of the vote was not to be 
construed as a “mandate to GM or other corporations to turn their 
backs on social issues,” but was rather a tribute to the ability of GM to 
convince shareholders that it had indeed established a “record of social 
progress” in the previous year.31

30 The shareholder democracy proposal received 1.36 percent of the vote, the consti
tuent director proposal received 1.11 percent, and the Episcopal Church proposal to 
withdraw from South Africa won 1.29 percent of the vote. See Letter from George 
Wm. Coombe, Jr., Secretary General Motors Corp., to the author, July 9, 1971 
(copy on file at Geo. L.J.). In 1970, Campaign GM’s proposals received 2.73 per
cent and 2.44 percent of the vote. In 1971, 4.43 percent of the stockholders (as 
distinguished from the shares) supported the disclosure proposal. See Letter from George 
Wm. Coombe, Jr., supra. In 1970, 7.19 percent of the stockholders favored the share
holder committee proposal.

At other annual meetings, public policy issues received more support. The most 
spectacular success was achieved by the Schotland-Zaffere proposal, which received 
12.02 percent of the vote. See N.Y. Times, July 24, 1971, § 1, at 31, col. 1. At the 
Potomac Electric Power Co. meeting, none of Rodney Shields’ proposals received less 
than 4.2 percent, and a resolution declaring it to be company policy not to discriminate 
against race or sex in election to the Board received 7.25 percent of the vote. See note 
34 infra and accompanying text. A proposal to A.T. & T. Corp, that it include 
public interest representatives on its Board received 4.14 percent of the vote.

31 The Wall Street Journal observed:
[TJhe vote can’t be construed as a mandate to GM or other corporations 
to turn their backs on social issues. Rather GM management scored the 
victory it did because it was able to convince its shareholders that its record 
in the past year and its commitment to future progress justified a vote of 
confidence. And to the degree that the critics were responsible for GM’s 
movement in these areas, they too, can share in GM’s victory.

Wall Street Journal, May 24, 1971, at 10, col. 2.
32 See Schwartz, supra note 5, at 422.
33 See Bus. Week, Feb. 13, 1971, at 86.

Expanding Corporate Challenge. Further evidence of the dura
bility of the drive for corporate responsibility is the fact that in addition 
to General Motors, many other companies faced proxy contests in 1971. 
In 1970 companies confronted hostile challengers at their annual meet
ings;32 in 1971, they met proxy contests which necessitated more plan
ning and thought by the challengers.33 Thus, the Domestic and Mis
sionary Society of the Episcopal Church submitted resolutions to Gen
eral Motors concerning South Africa, and to American Metal Climax, 
Inc. and Kennecott Copper Corp, dealing with pollution; the Southern 
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Africa Task Force of the United Presbyterian Church submitted pro
posals to Gulf Oil Corp, concerning Angola and the structure of the 
board; a young Washington lawyer, Rodney Shields, submitted reso
lutions to approximately 30 corporations concerning their board struc
tures, discrimination, and social involvement in general;34 the Council 
for Corporate Review engaged in a campaign with Honeywell, Inc. 
concerning Vietnam; and Professor Roy Schotland of Georgetown Uni
versity Law Center and Georgetown student Frank Zaffere submitted 
proposals concerning investment policy and social criteria to Fidelity 
Trend. Inc., the first mutual fund to be involved in a public interest 
proxy contest.35

54 See N.Y. Times, Apr. 18, 1971, § 3. at 1, col. 1.
Another measure of public interest in corporate responsibility has been the con

siderable time and space devoted to speaking and writing on the subject. The popular 
press has featured frequent stories and have offered extensive coverage. See Corporations 
Under Fire, Newsweek, May 24, 1971, at 74. In addition, numerous articles have ap
peared in the New York Tinies. Business Week. Harpers, Barron's, and Wall Street 
Journal. Courses at various law schools and business schools dealt with the subject; at 
Harvard Business School there was even a new problem based on Campaign GM. 
Forums and discussion programs were plentiful, including the American Bar Associa
tion, the Association of the Bar of the Citv of New York, the Institute for Continuing 
Legal Education, the Federal Bar Association, the American Management Association, 
the Public Relations Seminar, the American Xrbitration Association under a grant 
from the United States Chamber of Commerce, and many more.

Given the continuation of those social conditions that trouble them, 
corporate challengers will continue to look to the corporation as a 
source of dealing with problems. The major obstacle to be overcome 
is to find workable mechanisms that achieve the desired results. If one 
assumes a capitalist economy, even a regulated one, where the economic 
functions are handled by privately owned businesses, certain limitations 
on the choice of methods must be accepted. Any solution in that context 
must recognize the premise that business must seek to operate at a profit 
and that owners will seek the reward of profit from their investment.

Corporate critics must consider whether they should approach the 
problem resulting from economic activity through the marketplace in 
which all corporations engage, through governmental regulation, or 
through internal restructuring of the corporation. This is not to suggest 
that these paths are in all cases exclusive, but one may elect to ignore 
a particular approach. Should the challengers choose to attempt to re
structure the corporation, they must inquire as to whether the restruc
tured entity will still function effectively within a capitalist economy.

The second round of Campaign GM was conceived as a time of test
ing how major institutions would respond to the particular solutions 
offered by Campaign GM. An examination of that test is important.



66 The Georgetown Law Journal [Vol. 60:57

After looking briefly at the role of law and lawyers in trying to copc 
with these troublesome programs, an attempt will be made to synthesize 
conflicting views concerning the relationship of the corporation to 
society.

Focus on Institutions—A Time of Testing

Ownership of large blocs of stock by major financial institutions is 
as much a part of the structure of modern American corporations as the 
board of directors. Therefore, the reaction of financial institutions to 
Campaign GM is highly instructive as to the feasibility and desirability 
of attempting to deal with underlying social problems through internal 
corporate changes.

Campaign GM in its definition of success looked to the institutions. 
Its reasons for focusing upon them were both practical and symbolic. 
From a practical viewpoint, institutions are important for their sheer 
size. Between 20 and 30 percent of General Motors stock is owned by 
financial institutions,36 and in other large corporations that figure is 
substantially higher. Moreover, the tendency of financial institutions 
to vote their shares for management is well known and understandable.37 
Consequently, it seemed to Campaign GM to be a worthwhile expendi
ture of time to attempt to attract the support of these large voting 
blocs.38

36 See Schwartz, supra note 5, at 494-515.
M See 5 SEC Institutional Investor Study, Report 2763 (1971) [hereinafter cited as 

SEC Institutional Investor Study].
38 Philip W. Moore, Executive Director of Campaign GM, was well aware of this 

fact when he commented:
One really major institution. One really big stockholder. Just one who will 
break away from management. That’s all we need. It would so worry 
General Motors, so scare them. Because they just wouldn’t know whether 
it was the beginning of a trend. They couldn’t be sure. The effect on 
GM’s management would be profound. Fundamental. (Emphasis in original). 

Welles, The Greening of James Roche, New York Magazine, Dec. 21, 1970, at 35.
39 17 C.F.R. § 24O.14a-8(b) (1971).

Concentration on financial institutions is also the best way to conserve 
financial resources. Campaign GM’s proposals, together with a 100 
word supporting statement, were sent to General Motors shareholders 
as part of the corporation's proxy materials. This mailing was under
taken at the company's expense and was made possible by the SEC's 
shareholder proposal rule which permits the inclusion of appropriate 
shareholder resolutions in the corporation’s proxy statement.39 It is not 
possible, however, to make either a complete or persuasive case within 
this 100 word limitation. Ideally, Campaign GM would like to have put 
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into the hands of each shareholder a copy of its own proxy statement 
setting forth in more detail the arguments supporting its proposals. 
General Motors shareholders, however, number approximately 1,350,- 
000. The cost of printing and mailing that many proxy statements is 
staggering and clearly beyond Campaign GM’s means.

An additional barrier to effective communication with shareholders 
is in learning their identity. General Motors maintains a list of its share
holders which, under Delaware law, is available for inspection for a 
proper purpose.40 Campaign GM made a formal demand to examine 
the list. Since, however, the “list” consisted of 131 thick volumes it 
was requested that a computer print out, arranged by mailing zip code 
and limited to specific localities, be furnished. Management initially 
claimed it was required to do no more than permit inspection of the 
list, but to avoid litigation, it agreed to furnish to Campaign GM, subject 
to certain limitations,41 a computer tape containing the necessary infor
mation. The corporation refused, however, to make available its com
puter program which could extract the necessary information from 
the tape. Campaign GM was advised that the cost of preparing a com
puter program would exceed $20,000, which together with other ex
penses involved in preparing the list, represented a total cost figure of 
nearly $30,000. While Campaign GM was prepared to expend what 
it regarded as a significant sum of money to obtain the list, it could not 
afford this amount.42

w Dfl. Code Ann. tit. 8, § 220 (1953).
41 The limitations which were agreeable to Campaign GM, would have provided 

that the Project pay all expenses for data processing, that the print would be used 
only to solicit shareholder support for the resolutions, that reasonable precautions 
would be taken to prevent an improper use of the list, and that the print be returned 
to GM and stored where it could be obtained without additional cost at a later time 
for a proper purpose.

■*2 The negotiations over the list appear in correspondence between the author and 
George Wm. Coombe, Jr., Secretary of General Motors Corp., between Dec. 21, 
1970, and Apr. 7, 1971. See BN A Sec. Rec. & L. Rep_ No. 97, at A-9 (Apr. 14, 1971).

The significance of GM’s offer should not be overlooked, however. 
A modernization of the statutory right to inspect and copy a shareholder 
list is necessary if that right is not to atrophy. Although it is speculative 
to ponder whether a court would have ordered GM to make available 
a useful print out of the list, GM’s offer did constitute important prog
ress. The formula offered by GM may perhaps serve as precedent to 
future corporate challengers, to whom an expenditure of $30,000 does 
not present a major obstacle.

Aside from practical grounds, there were also symbolic reasons for 
concentrating on institutions. The symbolism of the institutional vote 
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was recognized by the institutions themselves, and one major university 
carefully examined the potential symbolic impact of its voting against 
management.43 The symbolic importance of the institutional vote was 
also recognized by the press. Consequently, by forcing the issue of 
corporate responsibility on the institutions, Campaign GM could obtain 
the publicity necessary for increased citizen awareness of the issues 
involved.44

43 The so-called Austin Report to the President of Harvard University, recommend
ing that the University consider voting against management on certain social policies 
and questions, observed as follows:

It is no answer that Harvard’s investment would not be big enough to give it 
an influential voice in corporate decisions. Certainly the university should 
vote its stock on occasion in favor of change for the symbolic effect of a 
great universirv taking a position on a social problem.

Committee on University Relations with Corporate Enterprise, Report 3 (1971) 
(copy on file at Geo. L.J.) [hereinafter cited as Austin Report).

44 Some examples of major newspaper accounts were lead articles in the Wall Street 
Journal and the New York Times. See N.Y. Times, Apr. 4, 1971, § 3, at 1, col. 6; 
Wall Street Journal, Apr. 28, 1971, at 1, col. 6.

451'he author of a letter to General Motors from an institution that voted for 
management informed this author that he was told by Mr. Roche that his letter was 
circulated to each director and was fully discussed by the board. See Schwartz, supra 
note 5, at 505 n.430.

46 Mr. Lewis Gilbert, a well-known advocate of shareholder rights, believed that 
Campaign GM made a strategical error in tailoring its efforts toward institutions, and 
he regarded such an approach as “placing the cart before the horse.” See Letter from 
Lewis Gilbert to the author, May 23, 1971 (copy on file at Geo. L.J.). Since Campaign 
GM docs not have access to the proxies delivered to GM, it is necessary to speculate 
on how votes were cast. In 1970, the average holdings of a shareholder who voted 
for Campaign GM’s most successful proposal was 102 shares. The average holdings 
of a supporter of a proposal bv Mrs. Wilma Soss in 1971 to provide for a secret ballot, 

THE ROLE OF INSTITUTIONAL DECISIONMAKERS

Institutional decisionmakers are generally important business leaders 
who are aware of crucial issues, their complexity, and their importance. 
Directing questions of corporate social behavior to them immediately 
brings the issues to those who can produce the most favorable impact.45 
A favorable vote from such a group would have special significance 
because the decision of the institution would be made by individuals 
whom corporate managers regard as their peers. General Motors man
agement expects criticism from the Project on Corporate Responsibility; 
they do not expect it from other corporate executives. By bringing the 
question of corporate responsibility to institutional managers, Campaign 
GM could also freely criticize the character of the institutional decision
making process that ignores the views of its constituencies.

Despite the drop in its overall vote from the previous year,46 Cam
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paign GM received greater institutional support for at least one of its 
proposals—that dealing with disclosure—than it had received in 1970.47 At 
the 1970 annual meeting, its biggest supporter had been the New York 
Citv Pension Fund, with 162,000 shares.48 In Round II, College Retire
ment Equity Fund (CREF) voted its more than 700,000 shares in favor 
of the disclosure proposal, while First Pennsylvania Banking and Trust 
Co., the largest bank in Philadelphia, voted one million shares held in 
private pension plans in favor of the same proposal.49 * Several other insti
tutions including the Rockefeller Foundation and Harvard University,59 
announced that they would abstain from voting on the disclosure pro
posal (and in some cases the first proposal as well), an action which had 
the effect of increasing the percentage of votes cast for Camapign GM. 
The extent of these successes, however, must be weighed against the 
much larger rejection of Campaign GM’s proposals by many financial 
institutions.51 The underlying reasons for this rejection can be discov
ered in an examination of the structure of the institutions themselves.

the shareholder proposal receiving the largest vote (4.57 percent), was 120 shares. 
The average holdings of a shareholder favoring Campaign GM’s 1971 proposal for 
additional disclosure was 150 shares.

47 See Schwartz, supra note 5, at 506.
48 See Blumberg, supra note 10, at 1579. ' 1
49 See Wall Street Journal, Apr. 14, 1971, at 10, col. 3. ' . . >
60 See Project on Corporate Responsibility, Campaign GM—Round II Scorecard, May

20, 1971.
51 However, the Carnegie Foundation, which supported management, chided Mr. 

Roche on his Chicago speech by observing of GM’s youthful critics:
We do not believe that in their criticism of General Motors and other 
major corporations these young people are seeking to destroy the free enter
prise system or injure the reputation of American business. On the con
trary, we believe their efforts are well-intentioned and sincere, and we are 
encouraged that they have chosen to work within the system, openly and 
legally, rather than being moved, as a few of their contemporaries have 
been, out of a sense of frustration to engage in illegal and violent activity.

Letter from Alan Pifer, President of Carnegie Corp, of New York, to James Roche, 
May 17, 1971 (copy on file at Geo. L.J.).

Moreover, the Rockefeller Foundation, although it decided to vote against the 
shareholder democracy proposals, embodied the basic rationale of Campaign GM when 
it stated that it thought that “present procedures for the election of directors by pub
licly held corporations can and should be improved.” Letter from J.G. Harrar, 
President of Rockefeller Foundation, to Project on Corporate Responsibility, May 
18. 1971. at 2. '

THE STRUCTURE OF FINANCIAL INSTITUTIONS

External pressures applied to institutions to support socially respon
sible activities by corporations conflict heavily with their internal pres
sures. the most obvious of which is the imperative to invest for maximum 
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profit. Thus, the Austin Report urges Harvard University to continue 
to invest on the basis of profit alone.52 While no institution has indi
cated a departure from this policy—all seem to regard the purchase of 
securities as a socially neutral act—the response of some institutions has 
been to organize a separate independent mutual fund whose policy 
would be to select investments utilizing criteria of social performance 
as well as the more conventional profit performance. Presumably, dis
closure of this policy would restrict investors to those who share that 
goal, without imposing it on others who have only a profit expectancy 
from their investments.53

See Austin Report 2. A similar recommendation is made in Simon, Powers & 
Gunncman, Social Responsibility and University Investments (Apr. 27, 1971) (unpub
lished essay growing out of a Yale Univ, seminar). See also Malkicl & Quandt, Moral 
Issues in Investment Policy, Harv. Bus. Rev., Mar.-Apr. 1971, at 37.

53 See discussion of the Dreyfus Third Century Fund, note 147 infra and accompanying 
text.

54 See 5 SEC Institutional Investor Study 2720.
55 Id. at 2533.

But behavior as a shareholder differs from behavior as an initial inves
tor. Again, there are pressures which result in institutions favoring the 
policies of management with whom the institution often enjoys profit
able business relations.54 As a shareholder, however, one cannot escape 
having to make a choice on definite public policy questions. Neutrality 
disappears as shareholder proposals compel either support or opposition 
to management. When managers confront difficult choices, arc those 
choices to be dictated entirely by profit analysis? If those choices result 
in support for activities which the institution believes are against public 
policy, does the institution and its constituency become a participant 
in conduct they abhor?

It is a simple task to state the legal rule governing the investment 
conduct of institutions. Their managers are fiduciaries, required to act 
in the best interests of their beneficiaries.55 This simple legal proposi
tion, however, is not helpful. The real question arises in attempting to 
define what is “in the best interest of the beneficiaries.” For that ques
tion there is no simple answer. Almost any public interest proposal 
can be described as beneficial in the long run, if for no other reason 
than the fact that voluntary action will forestall or prevent legislation 
dealing with the objectionable conduct. Because there may be some 
truth to this argument, it is almost impossible to conclude that a vote by 
a fiduciary in favor of a public policy question would be against the 
best interests of the beneficiaries. Consequently, the fiduciary acts almost 
entirely without the benefit of any legal standard.
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It is at this point that the fiduciary’s real problems may begin. If he 
decides that the best public policy should dictate the manner of his 
vote, he then faces the difficult task of determining where corporate 
management has failed in its public duties.56 On what information will 
he act? What cost will he incur in determining the fact?

56 See Malkiel & Quandt, supra note 52, at 41.

Thus, one is brought to a final question in this inquiry into institutional 
response: Since institutions usually represent the accumulated savings 
of many investors or represent various constituencies, who is to decide 
for the institution? This question is especially important where largely 
subjective values are to be applied in deciding upon socially desirable 
conduct. Where such a value judgment is required, the most important 
issue may concern the question of whose judgments are counted. The 
problem of who decides has a wide effect. It pertains to pensioners and 
beneficiaries of trust funds where portfolios are professionally managed, 
to mutual fund shareholders, to universities whose constituencies are 
varied and whose lines of authority are blurred, and to insurance policy 
holders.

the decisive role of the intermediary

Campaign GM believed that the financial community constituted a 
monolithic structure whose conduct impeded change. The structure 
of the corporate voting arrangement gave vast power to intermediaries, 
whose loyalties and inclinations heavily favored management and the 
existing ways of doing things. An important aspect of Campaign GM’s 
focus on institutions was to question the appropriateness of the decisive 
role of the intermediary. The brokerage community is one of the best 
examples of an intermediary. Shareholders often own their shares in 
“street name,” that is, the individual owner’s shares are registered in the 
name of the broker or nominee, and only the latter’s name appears on 
the company books as a shareholder entitled to vote. Almost all would 
agree that shareholders whose stock is owned in street name should 
determine how those shares are voted, rather than the broker. The diffi
culties arise in attempting to determine the steps that should be taken 
in order to assure that result. The SEC proxy rules do not bear on this 
subject. However, New York Stock Exchange regulations provide that a 
member brokerage firm may be given a proxy to vote if: 1) it has trans
mitted the proxy soliciting material to the beneficial owner; 2) it has not 
received voting instructions from the owner by a date specified in the 
rule; and 3) there is no action to be taken at the meeting on any contest, 
merger, consolidation, or other matter which might substantially affect 
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the rights of the shareholder.57 In its explanation of this rule, the Ex
change states that a brokerage firm may not give a proxy without 
instructions from the beneficial owner to vote on a shareholder proposal 
that is opposed by management.58

67 New York Stock Exchange, Inc., Company Manual rule 452, at A-136 (1969) 
[hereinafter cited as N.Y.S.E. Comp. Manual].

68 0(2), at A-143.
59 If the customer does not specify how to vote the shares, they will be cast in 

favor of management, so long as the customer signs the proxy. See id. at A-140.
60 See id. at A-145 to -46; Letter from Robert W. Haack, President of the New York 

Stock Exchange, to Philip Moore, Executive Director of Campaign GM, June 15, 1971, 
at 2. One large brokerage firm informed Campaign GM that it did not preserve 
records, and it understood that this was the common practice among firms.

61 For example, Merrill, Lynch, Pierce, Fenner & Smith, Inc., refrained from voting 
52 percent of the 3,100,000 shares it owned on record; Laird, Bissell, & Meeds, Inc. did 
not vote 48 percent of its 90,333 shares; Drexel Firestone, Inc. did not vote 58 percent 
of its 50,874 shares and H. Hentz & Co. did not vote 75 percent of its 42,332 shares. 
Of large blocs responding to the survey, only Kidder, Peabody, voting 76 percent of 
its 60,000 shares, came close to the overall figure voted.

The Intermediary and Campaign GM. The GM proxy state
ment included some matters which could be voted in the discretion of 
the broker (assuming it had mailed the proxy statement to the share
holder and received no contrary instructions) and other matters on 
which the broker could not vote. Thus, for example, the broker could 
vote on the election of directors and on the two resolutions proposed 
by management, but it could not vote either for or against the eight 
shareholder proposals without the shareholder having first returned a 
signed proxy.59 60

The results of brokerage firms’ solicitations of their customers are 
usually kept confidential. The corporation, of course, has no choice bur 
to record the vote as submitted by the brokerage firm. The New York 
Stock Exchange rules require member brokerage firms to retain cus
tomer voting instructions for three years, and the Exchange states that 
its regular inspection program includes a review of proxy procedures.'"'

A surprising aspect of the GM vote was the high percentage of share
holder votes cast on propositions requiring the owner to mail his proxy 
either to the company or to the brokerage firm. Approximately 82 
percent of the total shares eligible to vote were cast at the GM meeting 
on uncontested issues, wrhile approximately 80 percent were cast on the 
contested issues. These figures are even more surprising in view of the 
results of a Campaign GM survey which showed that in many cases, 
large blocs of stock had not been voted, evidently for lack of instruc
tions.61

In addition, the survey showed that some firms, in requesting their 
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customers’ authority to vote, had sent misleading letters which failed 
to mention that the proxy statement included contested issues on which 
the broker lacked authority to vote. This appears to be a violation of 
Stock Exchange rules.02 Some firms voted 100 percent of their shares 
on both contested and uncontested issues, which could only be done if 
all shareholders mailed back their proxies. Again, such a result is highly 
questionable, suggesting the possibility of further Stock Exchange 
violations.62 63

62 See N.Y.SJE. Comp. Manual rule 451, at A-135 to -36.
62 See N.Y.S.E. Comp. Manual rule 452, at A-136.
6* Some firms refused to give any information on the grounds that Campaign GM

had not reimbursed those firms their expenses for a solicitation, as had General Motors. 
This seems to be an untenable basis for refusing to give the information since the rule 
was adopted for protection of the shareholders, presumably including those who submit 
proposals through the corporation’s proxy statement. In this respect, the Stock Ex
change is performing an enforcement function similar to that of the SEC. The non
cooperating firms failed to perceive the regulatory aspect of the Exchange’s rules.

« Cf. J.I. Case v. Borak, 377 U.S. 426, 433-35 (1964).
6« See 5 SEC Institutional Investor Study 2753-55. A spokesman for the Bank of 

It is extremely unlikely, however, that any conduct on the part of 
the brokers prevented Campaign GM from attaining three percent of 
the vote. Assuming that all the votes for Campaign GM were properly 
recorded, the vote for management would have to have been reduced 
by 49 million shares in order for any of the resolutions to have received 
the requisite three percent. Nevertheless, the existence of these prac
tices, when combined with the steadfast refusal of many brokerage firms 
to furnish information,64 presents a compelling case for the adoption of 
an SEC rule to which all firms, and not just New York Stock Exchange 
members, would be subject. Under such a rule, members of the class 
sought to be protected would have resort to federal courts.65

-t

TESTING THE INSTITUTIONS

Although brokers, as members of the financial community, are part 
of the monolithic structure essentially committed to management, they 
are not financial institutions. Institutions usually act through professional 
managers who have the legal right to exercise voting power without 
prior consultation with those holding the beneficial or underlying 
interests.

The largest institutional holders are the private pension plans, wherein 
the exclusive right to vote is conferred upon a trustee, generally a bank, 
by a trust instrument. Where this right exists, the trustee rarely consults 
the beneficiary about how the shares should be voted, but usually votes 
with management.66 It should be borne in mind that some pension plans 
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represent sizeable constituencies, such as union members, yet there is 
no evidence that the membership of those organizations has been con
sulted on the voting of the trust shares. Only within the most quasi
political institution, the university, does there seem to be any serious 
question as to the appropriateness of how the shares shall be voted by 
the nominal authority.67

America was reported as saying: “(W]e hold stock for investment purposes, and to 
vote against management would be inconsistent with that purpose.” Wall Street Journal, 
Apr. 28, 1971, at 1, col. 6.

According to letters sent to Philip Moore of the Project on Corporate Responsibility, 
some banks forwarded proxies to the principal if important or unusual issues were 
involved, but others voted in accordance with their own judgment.

One unusual instance last spring involved the proxy contest at Midas International 
Corp. Gordon Sherman, the challenger, held a substantial bloc in trust, and he requested 
the bank to vote those shares in his favor. The bank refused, thereby defeating the 
attempted take-over bid. See Time, May 3, 1971, at 84.

67 See Austin Report 3-4. In an essay growing out of a Yale University seminar, the 
conclusion was reached that the responsibility for university decisionmaking must rest 
with the trustees, and that “plenary involvement of the university community in invest
ment decisions should be minimized or excluded.” Simon, Powers & Gunnemann, supra 
note 52, at 84.

68 See Wall Street Journal, Apr. 28, 1971, at 1, col. 6; of. Eisenberg, Megasubsidiaries: 
The Effect of Corporate Structure on Corporate Control, 84 Harv. L. Rev. 1577, 1599 
(1971).

69 The fund shareholders w ho responded favored GM management on all three 
Campaign GM resolutions and the Episcopal Church resolution to withdraw' from 
South Africa. However, Campaign GM was supported by 36 percent of the Dreyfus 
shareholders on its shareholder democracy proposal, 28 percent for its constituent 
directors, and 41 percent for its disclosure proposal. The Fund voted in favor of the 
disclosure proposal and against the others.

There was some discussion during the course of Campaign GM of a 
“pass through” of votes to beneficial owners of some institutions.68 
Clearly, there is no practical possibility of literally applying a pass 
through; the mind boggles at the thought of large mutual funds, em
ployee pension plans, and mutual insurance companies distributing mil
lions of copies of GM’s 40 page proxy statement. Indeed, the wisdom 
of delegating authority by the manager hired to make the decisions, 
involving a substantial cost, is questionable. A sampling of the attitudes 
of beneficial owners on social policy questions is less drastic, however, 
and may prove valuable in loosening the fairly automatic ties that bind 
institutions to management’s side.

One mutual fund, Dreyfus Leverage Fund, the holder of 25,000 shares 
of GM stock, sought the opinions of its shareholders not for the purpose 
of passing through the responsibility to vote but rather as guidance to 
fund management.69 Thus, the semi-annual report included summaries 
of the proposals and arguments from both sides. The report stated that 
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management wanted a sense of the shareholders' views but did not intend 
to abdicate responsibility for how the shares were ultimately voted.70

70 See Dreyfus Leverage Fund, Inc., Semi-Annual Report 7 (Mar. 31, 1971).
71 See note 30 supra and accompanying text. ■..
12See A. Btrle & G. Means, The Modern Corporation and Private Property 357 

(1932). ,.y , ; tfÿ

The tests that Campaign GM presented to institutions, as vital ele
ments in the corporate system, were to question their sensitivity and 
adaptability Would they be aware of the significance of the issue of 
the corporation’s relationship to social problems, the responsibility of 
corporations and their owners to meet them, and of the people’s desire 
to take part in decisions that affect their lives? Could long standing 
patterns that ignore these concerns be broken? Could intelligent debate 
commence? Many institutions seemed to recognize the uniqueness of 
the tvpe of challenge to management, and its importance. Headway 
was made in achieving discussion in the boardrooms of institutions and 
corporations, and decisions may have involved wider participation. The 
astounding 12 percent vote in favor of making social criteria a part of 
investment decisions by the Fidelity Trend Fund shareholders,71 which 
might be explained partially by investor dissatisfaction with the Fund, 
heightens the desirability of broader participation in decisionmaking 
and will undoubtedly encourage further efforts to achieve it.

Although these points are useful, the test is, nevertheless, inconclusive. 
The problems that have surfaced publicly are largely stripped of their 
complexity and are merely symbols of the real underlying issue of how 
to relate economic pursuits to the good of our entire society. If it is 
substantial change and adaptability of the corporate community that is 
needed to achieve this goal, institutions, on the whole, have not as yet 
demonstrated their willingness or capacity to meet that need.

The Role of Law and Lawyers

CORPORATION LAW AND SOCIAL RESPONSIBILITY

Lawyers have always been in the vanguard of any discussion about the 
role of corporations and other issues dealing with our economic state.72 
The most significant aspects of the issues of corporate and shareholder 
conduct, however, arc policy questions which do not turn on the inter
pretation of legal rules.

An economic state has come into existence in which many activities 
of a public nature are attended by private instrumentalities. Corpora
tions, their managers, their employees, and their shareholders are the 
main participants in that state. While corporation law may provide the 
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constitutional structure of this economic state, governing the relation
ship of those interested in the corporation, this law is essentially permis
sive, consisting mainly of enabling statutes.73 It does not give direction 
to the corporation. It is not corporation law which has molded an effec
tive economic state; rather, that has been the function of private eco
nomic forces.74 Indeed, corporation statutes may be devoid of any 
economic or social policy.75

73 See Latty, Why are Business Corporation Laus Largely “Enabling?” 50 Cornell 
L. Q. 599 (1965).

74 W. Hurst, The Legitimacy of the Business Corporation in the Law of the 
United States 10-11 (1970).

7^ See Economic Policy and the Regulation of Corporate Securities 81 (H. Manne 
cd. 1969) (comments by B. Manning).

76 Obviously, substantive law in other areas has a great deal to do with the shaping 
of corporate policy, such as antitrust law, securities law, labor law, tax law, equal 
employment opportunity law, and environmental protection law. The singularity of 
corporation law is that it is the body of law concerned with the internal structure 
of the corporate entity—its constitutional aspects—and it is the body of law that equips 
rhe corporation with the legal apparel that gives it its distinctiveness.

77See N. Lattin, Corporations 211-12 (2d ed. 1971). See also Blumberg, Corporate 
Responsibility and the Social Crisis, 50 B.U.L. Rev. 157 (1970); Schwartz, supra note 5, 
at 472.

78 See Del. Code Ann. tit. 8, S 122(a) (1953); ABA-ALI Model Bus. Corp. Act 
5 4(m) (1960).

7® See Int. Rev. Code of 1954, 5 170.

This is not to suggest the irrelevancy of corporation law to the prob
lems of the role of the corporation.76 The law can, and does, have an 
important neutralizing effect. Corporation law can create the oppor
tunity for socially responsible decisions to be made by eliminating im
pediments to those decisions. Thus, corporate managers are free as a 
result of the business judgment rule to decide to pursue socially respon
sible conduct as they deem appropriate and related to the best interest 
of the corporation.77 Corporations are permitted to make charitable 
contributions;78 indeed, there is even legal incentive to do so.79 There 
is, however, no requirement under corporate law for managers to make 
socially responsible decisions or to make gifts to charities. The effect of 
the law is to allow managers to make these decisions free from the 
spectre of liability, but it does not impose liability on those who ignore 
the social side of corporate conduct, except as specifically mandated by 
regulatory legislation.

In addition to leaving the area of substantive corporate conduct nearly 
unhindered by legal norms, the law has also left open most of the ques
tions concerning decisionmaking. The law provides a broad outline for 
the decisionmaking process, but the intricacies that give body to that 
process are determined by business policymakers. Thus, most statutes 
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declare that the business of the corporation is managed by the board of 
directors.80 They also state that the shareholders elect the directors81 
and must approve certain other fundamental transactions.82 The fact 
remains, however, that management, consisting of the principal officers, 
is the main policymaker, and little recognition of their power is found 
in corporate statutes. Legal structure, then, did not tailor corporate 
decisionmaking devices; they emerged rather as a matter of business 
practice and policy. Although the Delaware statute permits the cor
porate certificate of incorporation to devise an alternative model to 
decisionmaking83 there is little clue as to what that alternative might 
be. The law does not provide members of the board, ostensibly the 
principal decisionmakers, with criteria for decisions, except to require 
“due care’' and to place restrictions on self-dealing.84 Corporation law, 
therefore, helps little in shaping the decisionmaking structure. In fact, 
in some respects it may impede sensible decisions. For example, only 
recently have a few states begun to make a legal distinction between 
oublicly held corporations and close corporations.85 86 In addition, the 
aw continues to make no distinction between the mammoth corporation 

and the smaller and more numerous publicly held corporations.80

so See Del. Code Ann. tit. 8, § 141 (1953); ABA-ALI Model Bus. Corp. Act § 33 
(1960).

81 See Del. Code Ann. tit. 8, § 211 (1953); ABA-ALI Model Bus. Corp. Act § 34 
(1960).

82 See, e.g., Del. Code Ann. tit. 8, § 242 (1953) (amendment of certificate of in
corporation); id. § 244 (reduction of capital); id. § 251 (merger or consolidation); 
id. 5 271 (disposition of all or substantially all of the assets).

83 See id. 5 141.
8<See id. § 144; ABA-ALI Model Bus. Corp. Act § 37A (1960); H. Ballantine, 

Corporations 156-59 (1946); N. Lattin, Corporations 272-80 (2d ed. 1971).
85 See Bradley, Toward a More Perfect Closed Corporation—The Need for More 

arid Improved Legislation, 54 Geo. L.J. 1145, 1146 (1966). See generally Manne, Our 
Two Corporation Systems: Law and Economics, 53 Va. L. Rev. 259 (1967).

86 See Eisenberg, The Legal Roles of Shareholders and Management in Modern 
Corporate Decision Making, 57 Calif. L. Rev. 1, 33-44 (1969).

Thus, the major contribution of corporate law to the decisionmaking 
process has been in its avoidance of prepackaged answers, thereby allow
ing the resolution of decisionmaking problems to emerge out of consid
erations of social, political, and economic policy. The search for possible 
legal rules to express an emerging policy within the corporate constitu
tional arrangement will be fruitful if it compels one to think through 
the theoretical underpinnings of the corporation and its relation to so
ciety. Sound theory is necessary to deal with corporate problems ration; 
ally rather than as a response to the exercise of power.
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THE ROLE OF LAWYERS—NEW QUESTIONS OF CONSCIENCE

While the role of the law has been relatively insignificant in dealing 
with corporate responsibility problems, the role of lawyers has been 
substantially larger. As Ralph Nader observed when he introduced the 
first round of Campaign GM in February, 1970, it was significant that 
all of the leaders of Campaign GM were lawyers. They were best 
equipped to put to work available legal tools—in that case the proxy 
machinery—in a previously unused manner.87

& Public interest law firms are constantly employing the legal process in unique 
ways. See Halpern & Cunningham, Reflections on the New Public Interest Law: Theory 
and Practice at the Center for Law and Social Policy, 59 Geo. L.J. 1095, 1112-13 (1971).

88 Judge Charles E. Wyzanski has observed:
The modern lawyer almost invariably advises his client not only on what is 
permissible, but also what is desirable. And it is in the public interest 
that the lawyer should regard himself as more than a predictor of legal 
consequences. His duty to society as well as to his client involves many 
relevant social, economic, political, and philosophical considerations.

United States v. United Shoe .Machinery Corp., 89 F. Supp. 357, 359 (D. Mass. 1950). 
See E. Smigel, Thf Wall Street Lawyer 6 (1964); Mayer, Keepers of the Business 
Conscience, Harpers, Feb. 1956, at 50, 55.

89 In the spring of 1971, the associates ar a prominent eastern law firm strenuously 
objected to their firm’s representing a valued client in an action by the FTC to enjoin 
conduct the associates believed undesirable. The partner in charge believed he had 
a strong jurisdictional argument but he also disapproved of the client’s conduct and 
he persuaded the client to abandon the practice.

Lawyers do more than just challenge corporate conduct, however. 
They also play an important role in shaping that conduct. The counselor 
of a large business enterprise possesses an influence which extends be
yond furnishing opinions on technical legal questions. Fie is also in
volved as a policymaker. Significantly, his professional training at its 
best seeks to equip him to raise ethical questions, and consequently he 
is known to frequently question his client, management, about the 
appropriateness of its conduct.88 This kind of activity is clearly on the 
increase as young lawyers continue to raise questions of conscience 
within their firms and with clients.89

One has a feeling, supported by history, that if new corporate models 
or decisonmaking structures are to be devised to meet society’s objectives 
for its economic functions, these structures will be shaped largely bv 
lawyers. Lawyers are best trained to implement policy decisions that 
are constitutional in nature. Moreover, mechanical difficulties in imple
menting a proposal may render that idea—however laudable in concept 
—unworkable, and the lawyer’s inclination to want to see how the details 
will work will require him to play a major role in shaping policy 
decisions.
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The discussion that follows is not an outline of either existing or 
proposed black letter law, but consists rather of policy considerations. 
The points raised are intended to suggest some legal norms, which are 
offered for consideration both by lawyers and other framers of policy. 
They may prove useful in the formulation and execution of discretion
ary programs, as well as in those governed by the law.

Perspective and Prospective—A Dialectic

My own involvement in public interest proxy contests has impelled 
me to try to understand the direction of corporate policy. I can only 
offer some complex and ambivalent observations that are no more than 
tentative. Perhaps they can stimulate further contributions by way of 
rejoinder and exposure of the inevitable faults in this discussion.

The problems that have ignited the interest of social reformers in the 
corporation have not diminished, nor has the relationship of those prob
lems to economic activity abated. As long as these basic facts remain, 
corporations will be challenged to act responsibly and the community 
will seek to bring this activity within its control.

To some the problem of the economic state is how to deal with spe
cific ills, such as pollution, discrimination, and the war. Others see these 
substantive problems as an outgrowth of an imbalance and concentra
tion of power, requiring fundamental reform. This viewpoint, fre
quently expressed by Ralph Nader and others,1)0 underlies Campaign 
GM’s focus on reform of the corporate structure. Still others see the 
substantive problems as an outgrowth of the pursuit of the wrong values, 
which causes some to “drop out" and others to suggest a radical altera
tion of our economic state. Thus, Professor Charles Reich luridly de
scribes the pivotal connection between the success and growth of our 
corporate state and society’s problems.* 91

See Nader, Introduction to M. Mintz & J. Cohen, America, Inc. (1971); Halpern 
& Cunningham, Reflections on the New Public Interest Law: Theory and Practice at 
the Center for Law and Social Policy, 59 Geo. L.J. 1095, 1097-98 (1971).

91 See C. Reich, The Greening of America (1970).

Notwithstanding serious problems with existing priorities and those 
resulting from concentration of power, the need for continued economic 
activity is self-evident. The existence of distress and privation in this 
country and elsewhere necessitates growth—albeit in different directions 
from the course presently pursued.

Moreover, the abatement of economic activity will not be permitted 
by the upward bound middle class or by the poor. The “greening” of 
America means different things to those people than it does to our more 
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affluent citizens. Therefore, we must calculate methods of achieving 
growth that will best serve society.

The complexity of economic life requires an organization of our 
affairs through institutions, a course which has had the effect of separat
ing people from direct control over their affairs. A power structure 
inevitably is created. Before changes are made in the existing power 
structure, and some changes may well be necessary, confidence is needed 
in the new arrangements. Philosophers and political scientists have 
long been concerned with the criteria for power and authority. Let me 
suggest one criterion that I think is appropriate in this particular con
text: Any arrangement must work effectively to produce sensible deci
sions at a cost that can be borne. Simply, this is a test of utility.

Cost in this sense must be read broadly to include the cost of external 
diseconomies that are borne by the entire community, such as polluted 
air and water, and those borne by special segments of the community, 
such as racial discrimination. This is a measurement of the corporate 
structure that tries to utilize economic analysis, since it is an economic 
function that is being evaluated.

The modern corporation confronts an identity crisis that would 
confound Freud. Some view the corporation as an instrument in a 
market economy, reacting only to market forces. Others see it as a 
quasi-political organization with a will to be exercised. The law is much 
concerned with power and its limitations. It sees the corporation as an 
entity which has legal rights and obligations. It has owners that are 
a constituency which delegates to others the right to exercise power. 
Thus, the law creates a model of corporate structure which appears like 
a pyramid, with shareholders at the base. A parliamentary analogy 
emerges, with the shareholders as the electorate, the board of directors 
as the legislature, and management (the chief officers and their prin
cipal technical advisors) as the cabinet.

This model, which clearly enhances shareholder democracy, is not, 
however, descriptive of the operations of most large corporations. There 
the board of directors usually is composed of management and outsiders 
selected by management. Management tends to be self-perpetuating, 
determining the goals of the corporation as if they were the owners. 
However, despite clear shortcomings in the model, at least operationally, 
some sort of structure is needed if the managers’ power is to be kept 
within some definable limits. Management must be made accountable to 
someone, in accordance with a standard and by means of a process. The 
difficulty with this design is that shareholder democracy, which legit
imizes management power, is not a functioning process.



1971] The Corporate Future 81

Management has a schizophrenic attitude towards shareholder de
mocracy. On one hand, they pay homage to the ritual and speak as if 
it functions. No doubt it behooves management to find that shareholder 
democracy has functioned wisely and well because it supports the legiti
macy of the power of incumbent managers.92 While admiring the con
cept in form, however, management continually denies shareholders real 
participation in the decisionmaking process. Management assures its 
own re-election by controlling not only the proxy machinery but also 
the corporate treasury.93 At the 1971 GM meeting, the chairman re
fused to allow shareholders the opportunity to ask questions of candi
dates for director, while maintaining at the same time that shareholders, 
in fact, elect the directors.94 In practice, therefore, the shareholders’ 
power is more like that of a bondholder than an owner.95 * * *

92 A striking example of the fiction of shareholder democracy and its strength oc
curred at hearings on mutual fund reform legislation in 1967. The SEC proposed a 
change in the law concerning management contracts, largely because the evidence showed 
that shareholders ritualistically approved any contract proposed by management. Con
gressman Stuckey, during questioning of SEC Chairman Manuel Cohen, seemed to base 
his opposition on the fact that the ritual—and nothing more—existed to protect share
holders. See Hearings on H.R. 9510 and H.R. 9511 Before the Sub comm. on Commerce 
and Finance of the House Comm. on Interstate and Foreign Commerce, 90th Cong., 1st 
Sess., pt. 2, at 680-81 (1967).

93 See, e.g., Levin v. Metro-Goldwyn-Mayer, Inc., 264 F. Supp. 797 (S.D.N.Y. 1967); 
Cheff v. Mathes, 41 Del. Ch. 494, 199 A.2d 548 (Sup. Ct. 1964); Rosenfeld v. Fairchild 
Engine and Airplane Corp., 309 N.Y. 168, 128 N.E.2d 291, 132 N.Y.S.2d 273 (1955). 
See generally Eisenberg, Access to the Corporate Proxy Machinery, 83 Harv. L. Rev. 
1489 (1970).

94 Campaign GM planned a playlet to show this point. After the GM management 
nominated its candidates, a point of order established the obvious point that share
holders could vote for some of the candidates and not just as a bloc. 1971 GM Tran
script 26-27. However, the chairman denied subsequent questioners the right to ask 
questions of candidates Donner or Mayer. Id. at 30-31, 43.

95 See Speech by Ralph Nader introducing Campaign GM, Feb. 7, 1970, reprinted in
116 Cong. Rec. El266 (daily ed. Feb. 24, 1970). See generally A. Berle & G. Means, 
The Modern Corporation and Private Property (rev. ed. 1969).

96 The Investment Company Act of 1940 sought to achieve protection of shareholders
of mutual funds by requiring the presence of independent directors on the board of 
directors and by insisting that contracts between organizations controlled by manage
ment and the fund have the approval of a majority of the independent directors. 
See 15 U.S.C. H 80(a)-10(a), 80(a)-15(c) (1964). A recent landmark case shows the

The board of directors remains as the nominal policymaker, and it is 
through board members that shareholders are in theory to exert their 
indirect influence. Today, however, a major corporation cannot be run 
by people removed from operations. Independent directors, attending 
monthly or fewer meetings, busy with their own affairs and without the 
aid of professional staff, simply cannot contribute significantly to the 
operation of the business.99 Recent events, such as the Penn Central 
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bankruptcy, emphasize the importance of management and the insig
nificance—as presently constituted—of the board.* 97

practical inability of independent directors to so function and of their need to rely on 
management. See Moses v. Burgin, — F.2d — (1st Cir. 1971).

97 A special report in Business Week drew pessimistic conclusions about the viability 
of boards of directors as presently constituted. It recommended fundamental change 
or abolition. See Bus. Week, May 22, 1971, at 50-51.

98 See Manne, Good for General Motors?, Barron’s, May 18, 1970, at 8; Manne, 
Mergers emd the Market for Corporate Control, 73 J. Pol. Econ. 110 (1965).

99 See Friedman, The Social Responsibility of Business is to Increase its Profits, N.Y. 
Times, Sept. 13, 1970, § 6 (Magazine), at 32; Manne, The Myth of Corporate Respon
sibility, 26 Bus. Law. 533 (1970). See also P. Heyne, Private Keepers of the Public 
Interest (1968).

100 See Schwartz, Corporate Responsibility in the Age of Aquarius, 26 Bus. Law. 513 
(1970).

THE CORPORATION AND THE MARKETPLACE

Management is likely to perceive both the allocation of corporate 
power and the use of that power as governed not by the principles of 
democracy—or autocracy—but rather by the principles of the market
place. Thus, investors register disagreement not with their votes, but 
by selling their shares. This is the Wall Street rule. It assumes that if 
sufficient shareholders sell their stock in a negative reaction to manage
ment, the effect on the stock market is likely to produce a change in 
management through the “market for control.” 98 Management is also 
likely to perceive that corporate activity, or the use of corporate power, 
is activated not by a political process but by prices and profits. Cor
porate decisions are undertaken on a cost-benefit analysis.

The virtues of the market model of decisionmaking and allocation of 
power has its staunch defenders, notably Professors Milton Friedman 
and Henry Manne.99 They urge that business leaders must follow the 
dictates of the marketplace, which they claim is strongly competitive, 
if capitalism is to function properly. As they see it, most of the prob
lems which trouble the social reformers result from attempts to impede 
the marketplace by clumsy governmental regulation. They see share
holder democracy, as a governing model, to be irrelevant and, of course, 
non-existent.

Campaign GM, acknowledging the imperatives of the market, was 
troubled by the results dictated by the market place, its perception was 
that the market had become distorted through lack of competition. Thus, 
the market failed to constrain, and, indeed, encouraged external dis
economies such as pollution and racial discrimination.100 Campaign 
GM’s strategy was to seize upon the democratic process that is the legal 



1971] The Corporate Future 83

norm—fictional as it may be—as a constraint on the market place and 
the power of management. It then sought to enliven that process. It 
asked that shareholders take the lead in preventing or correcting harmful 
social implications of corporate conduct.

An outsider might at first view this approach as quixotic, since, market 
demands being what they are. Campaign GM could never harbor any 
hopes that its view would prevail among a majority of the shareholders. 
Nonetheless, despite anticipated rejection of the democratic process, 
Campaign GM believed that the corporation should do what it asked 
of it, bv adopting its shareholder proposals. What it asked for in the 
name of democracy was for the minority view to prevail.

This approach was not an quixotic as initially appeared. There was 
skepticism as to how effectively shareholder democracy machinery 
transmitted the views of shareholders. Campaign GM believed that on 
issues affecting the general public, the appropriate constituency whose 
views should be heeded included not only the shareholders but the 
public at large. Using the shareholder democratic machinery on issues 
affecting the public was a method whereby the public view would also 
be heard. Thus, Campaign GM could arouse political support through 
public opinion, and the outcome of the shareholder vote could be dis
missed as cither irrelevant or essentially predetermined by the system. 
Moreover, the corporation might well be expected to pay heed more to 
the uncounted votes of the larger electorate than to the formal con
stituency. The corporate democratic system, meanwhile, provided the 
occasion and the machinery for cranking up larger political processes. 
A simple illustration: The constituency of a university could transmit 
its views through debates conducted to determine how the university 
would vote. Emerging from this corporate challenge was the notion 
that the corporation was like a political entity which could not rely on 
market mechanisms of decisionmaking to serve society adequately. To 
some, this meant that the corporate structure would have to be revamped 
so as to conform to democratic principles that currently apply to other 
political bodies. Thus, Professor Robert A. Dahl, a Yale political scien
tist, has described giant corporations like General Motors as “political 
systems.” 101 lie views the corporate political system as an oligarchy,

Speaking in support of the constituency director proposal at the GM annual 
meeting, Dahl observed:

[Tlhcy [giant corporations! are in fact centers of power. They are centers 
of decisionmaking, in which decisions are made that have consequences 
for the life, liberty and pursuit of happiness of thousands, hundreds of 
thousands, and indeed millions of people in this country, and sometimes 
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substantially unchecked by outside forces, including those of the market, 
stockholders, and the Government.* 102

throughout the world. If that is not a political system. I don’t know what 
a political system is.

1971 GM Transcript 158; see R. Dahl, After the Revolution 15 (1970) (there is no 
government so lacking in legitimacy as the large privately owned corporation).

102 Dahl contends that under the principle of affected interests, “citizenship” in the 
corporation cannot be given to shareholders alone when employees and customers also 
make a vital contribution to the firm. Therefore, the “privileged” status of the share
holders is anachronistic. See R. Dahl, supra note 101, at 123. Moreover, ownership 
of the large corporation has in fact been separated from control, and therefore there 
is no longer any reason to link citizenship with the right to receive profits. Id. at 125.

103 Berle and Means, as noted by Robert Dahl, have shown that the two can be, and 
are, separated. See id.

104 A. Shonfield, Modern Capitalism 382 (Oxford paperback ed. 1965).

A multi-constituency political analysis of the corporation leads one 
to reject the legitimacy of management’s claim to power, since that claim 
does not rest on the consent of the governed. The search for alternative 
structures, however, is a complex task, particularly within a system of 
privately owned business. The difficulty arises not so much because 
ownership interest necessarily creates a corresponding interest in gov
erning power,103 but rather because allowing nonowners to share in 
governing rights could jeopardize those rights in which owners do have 
an interest. While allowing management to exercise governing power 
might also impair the rights of owners, the law, through the regulation 
of conflicts of interest and fiduciary duties, minimizes that risk. Man
agement cannot legitimately assert a claim superior to that of the owners 
Devices that can successfully restrain management from overrearching 
the owners, however, are plainly inapplicable or infeasible as applied to 
the general public. Thus, the search for alternatives leads sensible people, 
as economist Andrew Shonfield observed, to demand “radical and off
beat solutions” to the problems of modern management.104 It was in 
this context that Campaign GM’s constituency representative proposal 
was developed.

SYNTHESIS AND CO-EXISTENCE

Where does this combination of fact and contention leave us? 1 be
lieve there is a need for a corporate structure that will fulfill the criteria 
of utility outlined earlier. This structure must effectively work towards 
achieving society’s goals at a tolerable cost. “Society’s goals” embraces 
a range of wants too vast to detail here. One which is paramount, how
ever, is the avoidance of excessively concentrated power in the hands 
of a few individuals—whether that power be concentrated in public or 
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private hands. We seek popular control of our destiny. In my opinion, 
both the political and economic models for our corporations fall short 
of this criteria, although both models do contain functional elements. 
There is a need for synthesis of these elements, so as to enable the con
tending forces to co-exist and progress to be made. Accommodation is 
necessary for capitalism to survive, and I consider its survival to be a 
worthwhile goal.

Unlike a political state, the goals of any particular corporation are 
narrower in scope than the universe of society’s concerns. This limita
tion makes managers more aware of proper corporate purposes and 
allows the corporation to perform its narrower function more effectively 
than a political body. The economic model of the corporation is the 
concept which renders it most efficient in achieving those goals. Its 
reliance on the market, with profits as a guide, maximizes free choice 
and avoids the greater danger of central planning. The problem with 
this model, as further discussion will show, is that it often imposes a 
high social cost on the community, rather than the corporation, to permit 
the latter to achieve its main goals. Moreover, this model may encourage 
the pursuit of goals that do not suit the long-term interest of the com
munity, such as allowing corporate managers, acting within that eco
nomic model, to achieve great power. But, by and large, the economic 
notion of the corporation enables society to pursue effectively a central 
requirement of the community—the production of goods and services 
desired by its people.

Further, it seems unlikely that the corporation can satisfactorily 
achieve its goals if it were to be restructured politically along the lines of 
the body politic. Presumably, that model embodies a formal decisional 
role for nonshareholders so as to reduce the power both of management 
and of the stockholders, who demand greater profits and dividends. 
Thus. Ralph Nader has suggested that approximately one-fourth of the 
board of directors be chosen by a popular process, although he has not 
suggested any particular devices.105 Does this suggestion mean popular 
election? Nader’s aversion to intermediaries is well known, and most 
likely he means direct popular choice.

The implementation of an electoral process raises many questions. 
Assume that we are talking about the 500 or even 200 largest corpora
tions, what type of intricate electoral mechanism must we create? Who 
would vote? What balloting devices are reasonable to conduct so many 
national (or international) elections? How do we restrict multiple vot
ing? How would we provide for an informed electorate? Would we

105 See N.Y. l imes, Jan. 24, 1971, § 3, ar 9. col. 2.
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have to consider restriction on campaign expenditures? The only device 
that readily comes to mind is a process comparable to the selection of 
Miss Rheingold, but that hardly seems appropriate.

Campaign GM proposed a constituency device that was handcrafted 
for General Motors. The constituencies selected were chosen because 
they well all keenly interested groups composed of identifiable persons, 
but all of the other problems involved in delineating a constituencv 
remained. Selection of appropriate constituencies for all major corpora
tions is an enormous and quite unpromising pursuit.100

106 The political model is largely inspired by visions of General Motors and A.T. & T., 
but the example lacks universality. Smaller public corporations lack the market power, 
and their managements are far less secure than in the case of the corporate giants.

107 See Ratner, The Government of Business Corporations: Critical Reflections on 
the Rule of “One Share, One Vote," 56 Cornell L. Rev. I (1970).

108 Id. at 24.
109 Id. at 33.
no See Berle, Introduction to A. Berle & G. Means, The Modern Corporation and 

Private Property (rev. cd. 1969). But see Lintner, The Financing of Corporations, in 
The Corporation in Modern Society 166 (Mason cd. 1966).

The most rational suggestion for the political restructuring of the 
corporation has been advanced by Professor David L. Ratner.106 107 In 
suggesting that shareholder voting be revised to provide one man-one 
vote, constituency groups would essentially choose themselves. That 
is, groups of citizens who felt that they had a sufficiently important 
stake in the corporate management could achieve this if enough members 
of that group bought a single share of stock and then voted themselves 
into control. Obviously, this is more easily said than done, a fact which 
would restrict its use to those with strong views, but perhaps its mere 
threat of success operates as a political restraint on management. That 
is, management would seek to avoid antagonizing citizen groups. The 
Ratner thesis is premised on a devout skepticism of the ability of cor
porate managers or institutional shareholders to produce more respon
sible corporate conduct10* and, of course, on an inability to devise any 
other rational system of voting where citizens can have an impact.109

As to any of these proposals, we must question whether the undoubt
edly high cost involved would produce commensurate benefits, and 
whether any of these proposals would be calculated to improve the 
quality of corporate decisionmaking. We should also consider the effect 
on the capital market. Even if that market no longer occupies an im
portant function in providing capital to business, as Berle argued,110 it 
does serve as a governor on the management of many medium-sized 
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corporations. Additionally, of course, 100 million persons have an 
important stake in the market that cannot be ignored.111

111 This was the number employed by President Richard M. Nixon during his 1968 
presidential campaign. See Washington Post, Oct. 3, 1968, § K, at 9, col. 2.

112 Further, one doubts whether this governing device would achieve its intended 
results. Would a worker-selected board—the easiest to organize and achieve under 
the Ratner proposal—be more likely to act in the public interest than the present self- 
perpetuating board? Professor Dahl, who favors a model along the lines of the Yugo

It is in response to these questions that the politically structured cor
poration fails the test of utility. The argument that a corporation is 
political rests mainly on the contention that it affects many persons 
whether they chose to be affected or not. That effect comes about 
largely through the by-product of corporate activity. A corporation 
produces a product—its main task—and in the process pollutes the en
vironment or refuses to employ minority group citizens—its by-product. 
Thus, the politically selected board would cause confusion in corporate 
goals, arising from the selection of decisionmakers whose primary con
cern is in dealing with the by-product in preference to the promotion 
of the main goal. Of course, there is no denying the need to deal with 
the by-product, but amelioration of the by-product is not the mission 
of the corporation, even though it is its responsibility. Thus, the main 
advantages of the corporation are lost by losing sight of its functions. 
Capital investors may feel the main brunt of that loss. Further, it stands 
to reason that there will be a loss of competence if managers are chosen 
by persons whose main interest is not to promote the growth of the 
corporation. The balancing of growth with the reduction of harmful 
effects is an increasingly complex problem that demands more, not less, 
competence.

The political impact of the corporation also is derived from its power 
in the market. Political restructuring of corporations does not seem 
directed at that problem; rather, antitrust enforcement seems germane.

This is not to argue against the presence within management or on 
the board of persons whose concentration will be on particular social 
problems—or the by-product—only against a particular process of selec
tion. Thus, the selection by management, or preferably the shareholders, 
of Dr. Leon Sullivan to GM’s board is commendable. But election by 
special interest constituencies, not one overall group concerned with 
balance, of competing concerns leaves all uncertain as to what they are 
supposed to do and incurs a risk of a high degree of inexperience and 
incompetence. Obviously, very different kinds of campaign appeals 
are made in that kind of election and different mandates emerge. Loyal
ties will be confused and effectiveness stymied.112
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Thus, the political model of the corporation cannot pass the test of 
utility. However, under existing circumstances, where the sole impera
tive of the managers is to maximize profits, the market model also fails.

A heavy toll of external diseconomies, ranging from pollution, dis
crimination, and impure and unsafe products, has been imposed upon 
society because the market structure as we know it implicitly encour
ages such conduct.113 The ability of the market to function as a con
straint demands more competition than prevails.114 However, decisions 
made even in a perfectly functioning market place are made as individual 
decisions; the market is not a mechanism for group decisions but rather 
one for satisfying individual preferences. Consequently, the collective 
effect of individual judgments may be adverse to the community, es
pecially to such nonparticipating members of the community as non
consumers or small consumers. The community may suffer from what 
has been described as the “tyranny of small decisions.” 115 Thus, while 
the individual choice in favor of a big car is made on the basis of one’s 
own desires for a car, the accumulated effect may include the creation 
of a need for bigger highways. The collective decision to build those 
highways was predetermined by the smaller decisions that preceded it, 
which were made without regard for the cumulative effect. The col
lective decision that is thereby necessitated may not reflect the com
munity’s judgment as to what would be the wisest allocation of its 
resources, since there may have been little choice after the individual 
decisions were made. The result, when combined with the power of 
large corporations to shape demand, gives a quasi-political effect to the 
conduct of the large corporation. It is what prevents us from accepting

slavian workers’ councils in preference to interest group representation, acknowledges 
that this has the effect of excluding other affected groups and that worker control does 
not mean society’s salvation. See R. Dahl, supra note 101, at 130-40. Of course, this 
scheme, with its need for government planning and financing, does not draw on the 
strength of capitalism and is part of a much larger debate.

A radical proposal that would give workers control has been advanced. See generally 
L. Kelso & P. Hetter, Two Factor Theory: The Economics of Reality (1967). This 
scheme, however, is based upon ultimately causing most stock to be issued to workers, or 
in other words, shareholder control—with numerous changes.

113 See Kapp, The Social Costs of Private Enterprise (paperback ed. 1971).
114 Recent expositions on the lack of competitiveness in the market include M. 

Mintz & J. Cohen, America, Inc. (1971) and The Closed Enterprise System (M. 
Green ed. 1971).

lie See Kahn, The Tyratmy of Small Decisions: Failures, Imperfections and the 
Limits of Economics, 19 Kykixjs 23 (1966); W. Baumol, Enlightened Self-Interest 
and Corporate Philanthropy in a New Rationale for Corporate Social Policy 16 
(Comm, for Economic Development pamphlet 1970). Similarly, Samuelson notes the 
“fallacy of competition” and states that what is good for individuals is not always good 
for society. P. Samuelson, Economics 12 (Rth ed. 1970).



1971] The Corporale Future 89

the market—with nothing more—as the device for achieving society’s 
economic goals.

THE MOYNIHAN VIEW OF THE MARKET

In addition to these imperfections and distortions, Professor Daniel P. 
Moynihan points out another aspect of the market.116 He gives full 
credit to the strengths and achievements of capitalism, but notes Schum
peter’s view that capitalism will provide its own undoing. Moynihan 
observes that there are many values that comprise the general welfare. 
Economic welfare is only one of these. But the market function, by 
necessity, insensitizes itself to those other interests and to those who 
‘‘assert a notion of general welfare which on occasion requires some 
modification, even restraint in the pursuit of economic welfare.” 117 To 
illustrate his point, Moynihan recounts the experience of the automobile 
industry in withstanding pressures for safety improvements. This was 
accomplished not by the companies’ oligopolistic position which per
mitted the imposition of their will on the consumer, but rather by the 
fact that management had so identified itself with the consumer that 
their thinking was identical. Since consumers preferred not to think 
about safety and crashes, management spurned it as well. Professor 
Moynihan concludes that “the difficulty is simply that a mind attuned 
to the market place acquires an almost trained insensitivity to nonmarket 
considerations.” He then adds, “[t]he task of liberalism is to provide 
the economic system with this missing component.” 118

Some will see in this a failure of capitalism, since neither political nor 
economic models can function effectively within the capitalist frame
work. Perhaps it is true, as Moynihan speculates, that eventually we 
will have the kind of economic centralization “generally associated with 
the term socialism.” 119 He also sees that “corporate responsibility is a 
device whereby modern liberalism is seeking to save capitalism from it
self.” r- Moynihan’s comment that political democracy rarely exists 
under other economic systems explains why it is worth the effort to 
seek the solution to our problems within the system.

Consequently, numerous industry leaders have implored other busi
nessmen to seek wider goals for business. Investment banker Dan Lufkin, 
one of the most outspoken advocates of this position, sees the need as

llGSee Address by Daniel P. Moynihan, Arthur K. Solomon Lecture, New York
J J

Univ. School of Bus., Apr. 26, 1971.
11?/d. at 27.
H8 Id. at 43.
ns Id. at 23.
120 Id. at 26.
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critical. He fears that “the corporation may be dying because its cold, 
implacable power is unacceptable in a world where humanity itself is 
struggling to survive. The corporation can no longer hold itself aloof 
from society, nor can the corporate manager measure his success solely 
in terms of costs cut or profits maximized.” 121 The sentiments are ex
pressed by many individuals and by groups of businessmen.122

121 Address by Dan W. Lufkin to members of the Connecticut Council of the New 
England Council, Sept. 22, 1970; Address by Dan W. Lufkin to Harvard Business School 
Club of New York, Nov. 18, 1970.

122 See Committee for Economic Development, Social Responsibilities of Business 
Corporations (1971), cited in N.Y. Times, July 1, 1971, at 71, col. 4. See generally 
Henderson, Toward Managing Social Conflict, Harv. Bus. Rev., May-June 1971, at 82. 
Evidence has also been furnished to show that good management achieves a harmony 
of profit and other goals. The companies in the pulp and paper industry that were 
highly rated by the Council on Economic Priorities with regard to pollution control 
were shown, in a paper bv Joseph H. Bragdon and Prof. John A. Marlin to have the best 
earnings record during 1965-1971, and the low-est ranked by the Council on Economic 
Priorities was one of the least profitable. One conclusion suggested by Bragdon and 
Marlin is that good management is good business.

123 Corporate concern with society is doubtless sincerely felt in many places. A recent 
example was provided by the resignation of Alan K. Browne, Senior Vice President of 
the Bank of America, explained on grounds that the bank’s policies have “become much 
more oriented towards profitability” at the expense of public service. N.Y. Times, 
June 16, 1971, at 61, col. 7.

124 See M. Mintz & J. Cohen, supra note 114, at 248; Cordtz, It's Thne to Unload the 
Regulators. Fortune. July 1971, at 64.

Commendable as it may be, voluntary good citizenship by corporate 
managers under a profit-oriented system will not work effectively.123 
If full responsibility to deal with the wide range of social problems is 
entrusted to corporate managers, we would incur the great danger that 
corporations would fail in all of their functions, owing to a lack of 
adequate standards to guide managers. From the community’s standpoint, 
it is inadequate to rely too much on such voluntarism to deal with so
ciety’s problems, since corporate management, as we know it, has 
neither the training nor the desire to discharge these broader tasks. Thus, 
the necessary balance between profit functions and noneconomic goals 
of society cannot be left to well-intentioned management alone.

The answer that government should guard against those externalities 
caused by the market place and should protect otherwise unrepresented 
interests is true, of course, but it is also insufficient. It is not that gov
ernment regulation is not valuable, but it has a high rate of failure. 
Government as a protector of the public from the power of lar^e cor
porations tends to be defective. Some government regulation is designed 
to create a cartel and protect large corporations from competition. The 
regulation of transportation is a prime example.124 But even where gov-
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eminent regulation is designed to constrain corporate power, its agencies 
are often immobilized as the regulated assume control of the regulatory- 
forces. This situation is unlikely to improve as long as the cost of elec
tion to office remains high, and campaign contributions continue to be 
important.125

125 See M. Mintz & J. Cohen, supra note 114, at 253.
126 See generally G. Calabresi, The Costs of Accidents: A Legal and Economic 

Analysis (1970).
127 See generally Note, Legal Analysis and Population Control: The Problem of 

Coercion, 84 Harv. L. Rev. 1856 (1971).

If reliance on the good intention of managers and on government 
proves inadequate in the achievement of our synthesis, we should exam
ine other institutionalized means of producing the desired result. One 
method might be through the market mechanism. By adding costs to 
the type of conduct we wish to discourage and by providing rewards 
for conduct we seek to encourage, we might effectively force managers 
to direct business more in the service of our entire society. In other 
words, our pricing system should reflect those social priorities that are 
presently ignored. Taxes, credits, and new accounting concepts may 
be needed. The use of market mechanisms has been suggested as the 
means to deal with such varied social problems as automobile accidents126 
and population control.127

The influence of the market to promote social goals, however, cannot 
occur without governmental interference. This means a willingness by 
politically powerful forces to accept change. Among other require
ments, steps to invigorate competition and control or reduce the power
ful influence of dominant market forces are needed. The fear that unless 
they do so worse will happen might achieve a begrudging acceptance.

Thus, a political climate which insists that serving the public interest 
is a pre-condition to being allowed to pursue profit oriented goals might 
instill such fear and serve as a potentially powerful incentive—com
parable to a market mechanism—for corporations to find methods of 
achieving social goals. Social activism—such as the efforts of Ralph 
Xader—are an invaluable institutional tool in compelling corporate re
sponsibility. Public relations campaigns conducted by business seem to 
fully appreciate this point as an increasingly greater effort is made to 
persuade the public and politicians that business, through voluntary acts, 
is serving the public interest. If we appreciate the fact that voluntarism 
is not sufficient, management may find that it is a business imperative 
to institutionalize methods to understand the public interest so as to 
be able to serve it and to avoid the ultimate cost of loss of private free
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dom.128 This apocalyptic analysis may not be likely, but neither can it

128 Federal Reserve Board Governor Sherman J. Maisel recently cautioned bankers:
I believe that it is critical for business to take the lead in searching for 
the answer to what its social responsibilities may be, because if business 
does not do so, the risk arises of unacceptable answers being thrust upon the 
business community. And, quite beyond this, lies the more pervasive fact 
that viable businesses cannot be operated in a society that is not viable, or 
one that is hostile to private enterprise as an institution.

Address by Sherman J. Maisel before Nebraska-Council Bluffs Chapter of Nat’l Con
ference of Christians and Jews, July 11, 1971 (transcript at 12).

129 See R. Likert, The Influence of Social Research on Corporate Responsibility 
in a New Rationale for Corporate Social Policy 20 (Comm, for Economic Develop
ment pamphlet 1970) (a broader based decisionmaking structure makes for better 
business decisions).

130 See Manning, Corporate Power and Individual Freedom: Some General Analyse! 
and Particular Reservations, 55 Nw. U.L. Rev. 38, 41 (1960).

131 See Manning, Book Review, 67 Yale L.J. 1477 (1958).
132 See W. Cary, Cases and Materials on Corporations 245 (4th ed. 1970).
133 See Manne, Some Theoretical Aspects of Shareholder Voting: An Essay in Honor 

of Adolf A. Berle, 64 Colum. L. Rev. 1427 (1964); Manne, The “Higher Criticism" of 
the Modem Corporation, 62 Colum. L. Rev. 399, 410-13 (1962).

134 See N.Y. Times, Jan. 24, 1971, § 3, at 9, col. 2.

Thus, we must reject the restructuring of the corporation into a 
political model, since the cost to revise the structure would excessively 
impair the effectiveness of the corporation. We have not, however, 
rejected the need for management to broaden its horizons.129 In achiev
ing this goal, improvement in the process of shareholder democracy 
would prove useful.

Some cynicism on this point is warranted. Dean Bayless Manning has 
expressed the view that shareholder participation has the effect of nar
rowing the corporate focus,130 and he has also stated that concern for 
shareholder democracy may have impeded the efforts to achieve more 
responsible management.131 While Manning’s inclination is to take share
holders out of the chain of command entirely, he stops short of suggest
ing the total abandonment of shareholder voting. One problem is that 
there is no reasonable alternative,132 at least not short of complete poli
ticization. Another problem is that the shareholders’ vote can, in effect, 
be sold, and this threat makes management insecure about the absolute
ness of its power.133 It seems that both Henry Manne and Ralph Nader134 
agree that managerial insecurity is necessary for responsible, effective 
exercise of authority.

At the present time, shareholder democracy is observed in form but 
is not a lively exercise. Its effect is to legitimize management by the 
illusion that it functions. Therefore, it is necessary to seek ways to 
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invigorate the process and make it serve an honest function, in view of 
the legal significance that attaches.

It would be helpful to begin by accepting the notion that there is a 
legitimate and necessary shareholder concern and responsibility with 
the social impact of corporate conduct. The next step is to explore 
methods w’hereby shareholder democratic forms can be related to turn 
corporate conduct in a more responsible direction. This responsibility 
would rest largely upon what has been called the “Kew Gardens Prin
ciple,” recalling the murder of Kitty Genovese in Kew Gardens in 1964 
while 38 people watched or heard and refused to get involved. Share
holders, like the 38 witnesses, confront a situation where there is a need 
for action, there is a proximity to the situation, they possess the capa
bility to act, and they are the last resort.135

135 See Simon, Powers & Gunncmann, supra note 52, at 9-13. See also A. Hirschman, 
Exit, Voice and Loyalty (1970).

136 Simon, Powers & Gunncmann, supra note 52, at 52.

Recognition of the responsibility, even just viewing it as an oppor
tunity, would be desirable as it would tend to increase the interest within 
the community about those things that affect it. Perhaps it would 
counter the growing “atrophy of responsibility already pervasive in a 
highly organized society.” 136 Most shareholders are likely to abdicate 
any responsibility to management. Some, notably institutions taking a 
broad perspective of their overall purpose, will not. Their persuasive 
force could prove useful in convincing management to adopt different 
policies and practices on their own initiative.

We should also recognize that there is some potency in the share
holder democracy form itself. The process permits public policy ques
tions to be presented in the corporate forum since shareholders, con
stituting the legitimate constituency, can question management policy, 
or seek to give new policy directions. Shareholders must then vote, 
and even if overwhelming support is assured, management must respond 
and perhaps show a record of achievement. It behooves management 
to make this record look appealing to the public in general, and there
fore, it might be impelled to build an impressive record of accomplish
ment. General Motors proceeded along these lines. This utilization of 
corporate democracy is a complement to the point made earlier that the 
creation of a political climate that demands more responsible corporate 
conduct as a price for free choice is a powerful incentive for responsible 
corporate action. The forms of shareholder democracy are a means 
whereby that climate can be created.

The enlivening process entails giving wide latitude to shareholders to 
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take action on matters of public policy. Clearly, this must be done 
through the proxy process and particularly with the aid of a liberal inter
pretation, or possibly revision, of the shareholder proposal rule. Perhaps 
more importantly, however, shareholders should be entitled to receive 
more information about the enterprise, including information relating 
to matters of social concern. The foregoing argument would suggest 
that the scope of information required to be furnished should not be lim
ited exclusively to data which has profit implications but should include 
details bearing upon social questions.137 Of course, the two are fre
quently intertwined. Further, the election process itself should be im
proved to provide a genuine opportunity for interested shareholders to 
participate. Self-perpetuation should not be guaranteed; increased gen
eral access to the proxy machinery is in order.138 These matters involve 
both federal and state law at the present time. While federal law could 
have specified the areas on which shareholders can vote, the appropriate
ness of voting is left to state law. The shareholder’s right to obtain 
information is primarily a matter of state law. Reform of the law to 
enlarge the shareholder role, however, could proceed along either fed
eral or state lines.

137 The SEC’s position is to deem information “material” within the meaning of 
securities laws only insofar as there is a discernible relationship to profit. While this 
seems too narrow a view of investor concern, the attitude may be explained by a 
Commission worry for the inadequacy of its budget rather than an inherent limitation 
of its function. See SEC Securities Act of 1933 Release No. 5170 (July 19, 1971).

138 Eisenberg, Access to the Corporate Proxy Machinery, 83 Harv. L. Rev. 1489 
(1970).

Another step in improving the corporate apparatus would be to insti
tutionalize an effective self-criticism process. Its value was best expressed 
in a significant speech by former SEC Chairman Manuel F. Cohen in 
which he raised questions concerning the legitimacy of corporate power. 
Cohen stated that the exercise of corporate power “must be subject 
to free and systematic analysis and criticism,” and added:

Those within industry need to hear all the competing arguments 
if they arc to form a balanced judgment about their long term 
interests, the interests of their industry and of the economy which 
gives them sustenance. Otherwise, they may only see a very nar
row, often transient, and quite possibly a self-defeating view of 
self-interest. The individual business leader, no matter how 
clever or well intentioned, does not always see all the consequences 
of his decisions. Like all of us in government, he is fallible, and 
can learn from others. Fie also has another very human charac
teristic. Like all of us, he doesn’t always take kindly to criticism.
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That is why I always stress the need for institutionalized procedure 
designed to protect, promote free analysis and criticism of busi
ness, as well as governmental, decisions as they affect the com
munity. The press can help in the realization of this goal.139

139 Xddress by Manuel F. Cohen, Chairman SEC, to the Economic Club of Detroit, 
Jan. 27, 1969 (transcript at 9-10).

140 The Business liTeek special article on the board of directors noted in particular 
the impotence of independent directors. The prime example was the failure of the 
independent directors at Penn Central to detect the damage or help the situation. See 
Bus. Week, May 22, 1971, at 50.

141 See id.
H2 See N.Y. Times, Feb. 21, 1971, § 1, at 4, col. 1.

As Mr. Cohen makes clear, new and critical voices should speak as a 
matter of right—a right resulting from institutional reform rather than 
as a matter of management largesse. Thus, having Leon Sullivan as a 
director is helpful, but management can refuse renomination if it so 
chooses, thereby removing its offbeat and radical voices. As discussed 
earlier, election by a special constituency is probably even less desirable. 
Further, there is a severe limitation on the ability of independent direc
tors, no matter how well intentioned, to perform a useful function 
without benefit of staff and counsel, both of which should be indepen
dent of management.140 It is, of course, a fair question to ask whether 
there is any significant benefit to the corporation or the public from 
all of this expensive paraphernalia. The answer may be that it is indeed 
worth the cost if no better form of public representation can be found.

SOCIALLY ORIENTED CORPORATE COMMITTEES

Changes on the board are not necessarily the way to develop a self- 
critical mechanism. Campaign GM proposed in 1970 the creation of an 
ad hoc committee to render a social audit of the company to share
holders. The committee was to be composed of outsiders as well as 
representatives of management and was intended to be an independent 
committee. In August, 1970, General Motors amended its by-laws to 
create a public policy review committee of the board of directors, com
posed of independent directors, and chaired by the able John A. 
Mayer.'41 In 1971, Chrysler Corporation appointed a similar commit
tee.142 A major shortcoming in these apparent advances, however, is 
that both committees suffer from a lack of real independence, especially 
at Chrysler where it is composed solely of management. The inherent 
lack of independence of rhe GM committee is illustrated in the response 
of James A. Roche when asked at the 1971 annual meeting whether the 
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committee had a professional staff assigned full time. Roche responded 
that “they have access to all the staffs in General Motors for whatever 
purpose they may require.” 143 It is doubtful whether a committee so 
structured could meet the criteria for self-criticism that Mr. Cohen 
expressed.

143 1971 GM Transcript 281.
144 See generally Steefel & Falkenhausen, The New German Stock Corporation Law, 

52 Cornell L.Q. 518, 537-39 (1937); Vagts, Reforming the “Modern” Corporation: 
Perspectives front the German, 80 Harv. L. Rev. 23, 42, 80-81 (1966).

145 See N.Y. Times, Feb. 1, 1971, at 45, col. 2.
146 See A. Shonfield, supra note 104, at 381-82.
147 One such institution, the Dreyfus Third Century Fund, organized in 1971, de

scribes its investment policy as follows:
It is the intention of the management of the fund to limit its selection of 
investments to securities of those companies which, in the opinion of manage
ment, show leadership or progress in the areas of, or have demonstrated 

The search for self-critical mechanisms should also consider the use 
or adaptibility of several foreign models. Thus, some German144 and 
Swedish145 corporations have boards which include representatives desig
nated by government. A French commentator, Francois Bloch-Laine, 
has suggested that corporations could be subjected to the surveillance 
of an independent magistrature who would look after the affairs of 
particular businesses and verify whether the corporation had met its 
obligations to shareholders, employees, and the public.146 Conceivably, 
none of these devices may prove workable, and it is premature to urge 
their immediate adoption by American corporations. They are, how
ever, worthy of further careful study and consideration.

IMPROVED DISCLOSURE

The final suggestion for improving and widening the decisionmaking 
process is through improved disclosure. The impact of corporate deci
sions on the public generally escapes public notice. For example, little 
detailed information is available concerning corporate discrimination and 
pollution. Obviously, some information must be protected but prob
ably not as much as management claims.

Shareholders need pertinent information about the impact of cor
porate decisions and not just for the purpose of being able to decide 
whether earnings or stock prices will be affected. Rather, since the 
shareholders’ position in management’s election is what legitimizes man
agement’s power, shareholders should be able to make decisions on the 
basis of adequate information before they make themselves part of the 
process. Institutions that are concerned with public welfare should be 
especially mindful of this relationship.147
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There is also a great indirect value involved in the disclosure of this 
lend of information. Disclosure can work like a market mechanism. The 
disclosure of unflattering information imposes a cost—the cost of em
barrassment—which might quickly turn into the cost of consumer retali
ation. To avoid paying that cost, companies would have to change the 
facts required to be disclosed should they be embarrassing. Thus, dis
closure could lead to the employment of more blacks, the abatement 
of pollution, or the production of safer automobiles so as to avoid recall.

There is a valuable disclosure lesson to be learned from a vivid political 
analogy. Even a politically democratic government, like that of the 
United States, can turn against its people when it is able to operate 
without requirement of full disclosure.148 The publication of the Pen
tagon Papers reveals how much a government was able to get away 
with while operating in secrecy. The Project on Corporate Responsi
bility proposed to the SEC in June, 1971, the adoption of rules that 
would require the disclosure of certain information regarding discrim
ination and pollution.149 The National Environmental Policy Act of 
1969 declares it to be a national policy to use all practicable means to 
foster an improved environment and requires federal agencies to review 
their policies and procedures so as to bring them into line with the Act. 
The SEC does not see the promotion of these ^oals as part of its mission 
and the only action taken by the Commission has been the publication 

their concerns for the protection and improvement of, the environment and 
proper use of the nation’s natural resources, consumer and occupational 
safety, product purity and its effect on the environment; equal employ
ment opportunity, the health, education, and housing demands of America, 
or in other areas which help to improve the quality of life in the United 
States. It is also the intention of the management of the Fund to eliminate 
from its portfolio the securities that, in the opinion of management, cease 
to meet these criteria for the Fund’s portfolio selections.

Sc;’ I he Dreyfus T hird Century Fund, Inc., Preliminary Prospectus, May 7, 1971, at 3. 
The Pax Fund, organized by the United Methodist Church, and Social Dimensions Fund, 
formed by Pennsylvania Mutual Fund manager Ralph Quinter, strive for similar ob
jectives. See Bus. Week, Sept. 4, 1971, at 56.

148 a great journalist, Joseph Pulitzer, once observed:
We are a democracy, and there is only one way to get a democracy on its 
feet in the matter of its individual, its social, its municipal, its State, its 
National conduct, and that is by keeping the public informed about what is 
going on. There is not a crime, there is not a dodge, there is not a trick, 
there is not a swindle, there is not a vice which does not live by secrecy. 
Get these things out in the open, describe them, attack them, ridicule them 
in the press, and sooner or later public opinion will sweep them away.

Publicity may not be the only thing that is needed, but it is the one thing 
without which all other agencies will fail.

W. Swanberg, Pulitzer 402-03 (1967).
149See BNA Sec. Reg. & L. Rep., No. 106, at D-l (June 16, 1971).
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of a release announcing that “disclosure of material facts” now includes 
information concerning adverse legal action against a corporation for 
pollution and civil rights violations.150

iso See SEC Securities Act of 1933 Release No. 5170 (July 19, 1971); 107 BNA Sec. 
Reg. & L. Rep., No. 107, at A-13 (June 23, 1971).

151 See Sonde & Pitt, Utilizing the Federal Securities Lazus to “Clear the Air! Clear 
the Sky! Wash the Wind!”, 16 How. L.J. — & nn. 68-88 (1971).

152 The need for and the manner in which the Commission can implement its share 
of the goals set forth in the Environmental Protection Act of 1969 has recently been 
discussed in detail. See Sonde & Pitt, supra note 151. Disclosure of environmentally re
lated activities is prompted bv the adoption of a national policy expressed by the I'PA. 
but disclosure of the social impact of corporate activity should not stop there. The 
elimination of racial discrimination, for example, is a much older national policy and 
disclosure to further that objective, although not specifically expressed by statute, is 
at least equally desirable. It has not been suggested that the SEC lacks power to re
quire such disclosure.

153 See Kaplan, Foreign Corporations and Local Corporate Policy, 21 Vand. L. Rev. 
433 (1968).

154 As of Jan. 4, 1965, 433 of the 1250 corporations listed on the New York Stock
Exchange were incorporated in Delaware. New York was in second place with 164 
corporations. Id. at 435 n.5.

This is a myopic response because it too narrowly views the data 
necessary for complete evaluation of the company, and because it is a 
rejection of the most important device available for the Government to 
further an important social objective. It is a needlessly narrow concept 
of the role of the SEC which is charged not only with the protection 
of investors but with the protection of the public interest.151 The SEC 
should search for ways to define clearly what must be disclosed and to 
develop understandable requirements that a court can enforce, rather 
than look for reasons not to do so.152 Thus, private enforcement can 
furnish the necessary enforcement supplement.

Federal Corporation Law

Part of the strength of corporate management is an outgrowth of our 
federal system. A corporation may be formed under the laws of any 
state and can qualify to do business in all others. As a resident of the 
state of its incorporation, its internal affairs will be governed by the 
laws of that state, and it will pay taxes to that state.153 Thus, the states 
have some incentive to attract incorporation business.

The decision of where to incorporate is made by corporate managers, 
and, therefore, state law tries to lure business by appealing to the man
agers’ own interests. Charter mongering has been a going business 
since the 1870’s when New Jersey imaginatively amended its laws to 
appeal to the growing number of corporations. However, Delaware has 
dominated the incorporation field since it amended its statute in 1899.154 * 
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I hrough the years the statute has been amended continually in order to 
maintain that position.155 Thus, Delaware law allows wide flexibility 
to management, provides generous indemnification provisions, permits 
the abolition of the annual meeting, and simply refuses to enact provi
sions that would seriously restrict managers.156

■"See Note, Law for Sale: A Study of the Delaware Corporation Law of 1967, 117 
U. Pa. L. Rev. 861 (1969).

156See W. Cary, Cases and Materials on Corporations 26-27 (4th ed. 1970).
157 N.Y. Times, Jan. 24, 1971, § 3, at 9, col. 2.
158 M. Mintz & J. Cohen, supra note 114, at 357.

Hearings on S. 10 and S. 3072 Before a Subccmnn. of the Senate Comm. on 
the Judiciary, 75th Cong., 3d Sess. (1938); Hearings on S. 10 Before a Subcomm, of 
the Senate Comm, on the Judiciary, 75th Cong., 1st Sess. (1937).

160 N.Y. Times. Jan. 24, 1971, § 3, at 9, col. 2.

Ralph Nader has referred to this syndrome as “a corporate Reno 
function." 157 Nader and authors Morton Mintz and Jerry S. Cohen 
propose the enactment of a federal corporation law as the principal 
vehicle with which to cope with the abuses of corporate power.158 The 
proposal for a federal corporation law is not new, as it dates back to 
initial proposals made by James Madison at the Constitutional Conven- 
rion. It has not, however, been discussed seriously since hearings were 
held on the O’Mahoney Bill in 1937 and 193 8.159 Nader is known to be 
developing specific proposals, and the idea is likely to gain currency and 
become a focal point for continued debate on the role of the corporation.

This is not the occasion to examine in depth the wisdom, or assuming 
that, the specifics of a federal corporation statute. It might be helpful, 
however, to set forth the general aims described for federal corporation 
law and to suggest areas where particular study will be needed.

W ith respect to a federal corporation law, Ralph Nader would leave 
the basic concepts of the corporation unchanged because he feels “that 
putting all economic power in the state would be disastrous.” 160 Thus, 
under his view, the corporation would continue to be owned by share
holders, managed by private management, and run for profit. A guiding 
principle would be to make power holders insecure about their power 
and individually responsible for its use.

Mintz and Cohen argue that requiring a federal charter of a cor
poration “would allow the public government to regain its proper role 
as quarterback of the economy, without massive new bureaucracy and 
without that meddling which is rightly condemned.” Under their view 
the government could accomplish this goal by properly using its “powers 
to grant, modify and implement or revoke charters” and thus cause cor
porations to take heed of national goals. The proper exercise of this 
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power, however, would allow the “day-to-day implementing of national 
goals” to remain in private hands.161

161 M. Mintz & J. Cohen, supra note 114, at 363.
162 N.Y. Times, Jan. 24, 1971, § 3, at 9, col. 1.
163 Id.

These two theories appear to be very different—Nader expressing a 
market philosophy and Mintz and Cohen speaking of a planned econ
omy. In reality, however, the specifics mentioned by Nader—corporate 
structure, corporate disclosure, and sanctions—may put his position closer 
to that of Mintz and Cohen than his general observation would suggest. 
Nader’s concern with corporate structure leads him to support easier 
nomination of directors by shareholders and, for larger corporations, 
publicly elected directors. He has suggested that 25 percent of the 
board of larger corporations be chosen by the public at large. Employees 
would be given a legally protected right to protest corporate policy, 
thereby achieving a role in the making of policy.

The proposed statute would greatly expand disclosure requirements 
to cover “the whole impact of the corporation on society.” 162 Trade 
secret protection would be narrowly construed, since Nader believes 
the protection does not serve a competitive function as competitors are 
already aware of the important secrets. He would also give the public 
a right to examine corporate tax returns. In addition, Nader claims that 
“[w]hat we need is a new set of corporate sanctions that pierce the 
corporate veil and go to the officials responsible.” 163 To implement a 
tougher policy, Nader suggests that socially irresponsible corporate offi
cials be suspended from their jobs for a period of time, and that officials 
responsible for compliance with federal regulation be penalized when 
their corporation violates those standards. As examples of sanctions 
which might be applied directly to a corporation, Nader suggests that 
a corporation be suspended from advertising its product for a period 
of time should it be convicted of fraudulent advertising and that there 
should be a concept of the “socially bankrupt” corporation—one which 
has failed in its responsibility to the public.

Mintz and Cohen would employ a federal statute chiefly in the char
tering process. They would use it to limit the scope of corporate power 
to those goals and priorities determined to be desirable by the federal 
government. Corporate power would be restricted to povide for a more 
competitive business structure. Further, federal chartering could be 
used to make corporations responsible to a greater number of share
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holders and thus promote the public interest,164 as Camapign GM was 
designed to do.

See M. Mintz & J. Cohen, supra note 114, at 362. This objective is noted specifically 
by Ralph Nader in his introduction to the Mintz and Cohen book, in which he states: 

[TJhe charter can make the grant of corporate status conditional on a re
sponsiveness to well-defined public interests and a social accounting of 
corporate performance. The charter can establish structural receptiveness 
to official accountability, detailed disclosure, and rights of access by the 
various constituencies including victims.

Nader, Introduction to M. Mintz & J. Cohen, supra note 114, at xvii.
165 See Dartmouth College v. Woodward, 17 U.S. (4 Wheat.) 517 (1819).
166 See Berlack, Federal Incorporation and Securities Regulations, 49 Harv. L. Rev. 

396, 404 (1936).

It is necessary to think systematically about a corporate statute in 
order to properly evaluate the concept of a federal corporation law. 
The proposal is a significant departure from our federal system, and 
that necessarily raises some constitutional questions. Existing corporate 
charters are contracts protected by the Constitution.165 While the state 
has power to amend its laws to apply retroactively to existing corpora
tions. it is another question as to whether federal law could undo those 
arrangements. Federal chartering could apply prospectively only and 
avoid that problem. Such a federal law would be meaningless, however, 
if it were to leave unaffected existing corporations. States’ laws could 
be left unaffected and federal law superimposed as an additional require
ment, but that kind of federal law would have to affect existing arrange
ments that are embodied in state law to achieve its objectives. If federal 
law were offered as only an alternative to state law, it would probably 
be rejected unless it was weaker than state law. If weaker, it would 
fail in its objectives.166

A general corporation law that would sweepingly affect policy 
towards corporations is a great challenge to legislators. A master scheme 
of interests to be protected and promoted would be required. State cor
poration laws are mainly permissive, thus allowing managers to decide 
upon the specific arrangements that will govern them. The idea behind 
a federal law would be for the legislature, or some delegated agency, 
to decide what those arrangements will be. Both the Nader and Mintz- 
Cohen proposals embody grandiose planning. They also require that 
single answers be given to some complex questions that necessarily 
become part of the writing of a corporate statute. For example, would 
limited liability for shareholders be preserved to promote risk taking? 
Our two largest states have recently approached limited liability from 
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different viewpoints; presumably a single corporate statute would serve 
to resolve that controversy.167

167 See Minton v. Cavancy, 56 Cal. 2d 576, 364 P.2d 473, 15 Cal. Rptr. 641 (1961); 
Walkovsky v. Carlton, 18 N.Y.2d 414, 223 N.E.2d 6, 276 N.Y.S.2d 585 (1966).

168 Lewis Gilbert has long favored federal incorporation, as evidenced by his testi
mony on its behalf in 1938. He recently told this author that his major objectives would 
be to further shareholder democracy by requiring cumulative voting, the holding of 
annual meetings, permitting shareholders to petition for special meetings, preemptive 
rights, transcripts of meetings and prohibiting staggered boards, voting trusts, and non
voting stock. Some of these issues obviously have divided state legislatures. Cumulative 
voting, for example, is required in about 50 percent of the states and permitted in the 
remainder.

169 See Berlack, supra note 164, at 424-25.
170 See BN A Sec. Reg. & I.. Rep., No. 93, at B-l (Mar. 17, 1971).

In addition, a plan for corporate structure might have to be spelled 
out in the statute. 1 hus, if popularization of the corporation is desired— 
itself a major question—what devices will be created to achieve it? The 
occasion for writing the statutes is when we would have to stop speak
ing in generalities about this proposition and spell out the details. Pre
sumably, we would then have to weigh the cost against the benefits. 
There are other important questions concerning the governing structure 
such as the role of the board of directors, the corporate functions re
served to the shareholder body, requirements for shareholder meetings, 
and cumulative voting.168

State laws presently provide diverse answers with respect to financial 
and accounting questions. A federal law might force us to make a 
choice in an area where uniformity may not be needed. State law has 
begun to recognize and distinguish between the needs of close corpora
tions and those of publicly held corporations. Will a federal statute 
sweep up the close corporation within its scope and provide a regula
tory approach where the main advance has probably been the expansion 
of permissiveness?

What device will be used to administer this statute? Visions of a 
mammoth bureacracy come to mind, with fears of inefficiency, lack of 
imagination, and concentration and abuse of power.169 Many additional 
substantive questions are involved that are presently dealt with by 
regulatory legislation. Included are questions of disclosure and antitrust. 
Would there be any improvement over the regulatory scheme by plac
ing these functions under a federal incorporation law? Likewise, another 
of Nader’s concerns—increased individual accountability—has been pro
posed by the National Commission of Reform of rhe Federal Criminal 
Laws through existing structures.170

There is a basic attraction in concept of a federal incorporation law. 
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it seems anomolous to have a single small state determine the law gov
erning the affairs of multi-billion, multi-national corporations when such 
internal rules have effects on millions of citizens. Should Delaware rule 
the world? This question is especially appropriate since the effect of 
that approach has been to give vast power to private power centers, 
only ineffectually held accountable to the public. Thus, it is worth the 
intellectual effort to see if improvements can be made in the present 
scheme. Frustration with state, judge-made law has encouraged federal 
corporate common law principally in the area of management’s fiduciary 
duties, and that has created a higher standard of conduct. Clearly, this 
would be a politically difficult proposal to adopt. But one of the many 
important benefits to be derived from the study would be that very 
significant problems would get exposure, fundamental questions about 
our economy would be asked, and all in a forum where the power 
exists to do something about it.

Conclusion
For two years Campaign GM has carefully examined the relationship 

of the corporation to society’s problems. In its Second Round, it studied 
particularly hard the obligations of financial institutions concerning 
those problems. The result has been a wide national debate and perhaps 
the creation of a movement that will not let the issues disappear. Weak- 
nesses in the corporate model as a functioning vehicle have been exposed. 
Institutional practices and rules governing them—central to the whole 
system—display a need for change. Professor Phillip Blumberg has con
cluded that the first round of Campaign GM changed our view of the 
corporation; things will not be the same as before.171 And, as Professor 
Robert Dahl stated at the annual meeting of General Motors’ share- 
holders, the debate, having been launched, will not cease until we have 
reached a resolution of the proper role of the corporation in our 
society.172

171 See Blumberg, supra note 10, at 1551.
172 Sec 1971 GM Transcript 161.

This article stops short of recommending the political transformation 
of our corporate structure. I believe that what is needed is an attempt 
to balance our problems and the use of our resources. In his speech 
before the Chicago Executive Club, James Roche sought to disavow the 
connection between America’s social problems and business’ responsi
bility for the cause and cure, but that view is unacceptable. Certainly, 
problems that grow out of business policy and activity are severe, but 
we need continued economic activity as well as new priorities. Rather 
than politicize the corporate structure, it is recommended that market 
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mechanisms be found to shape corporate conduct towards society’s 
overall goals and that efforts be made to broaden corporate thinking in 
that direction. For this purpose, it is suggested that the corporate demo
cratic forms be invigorated, that management discover self-critical 
mechanisms, and that greater disclosure of corporate social conduct be

Although it is beyond the scope of this paper, one hopes for a stronger, 
more competitive marketplace encouraged by a revival of antitrust fer
vor. The solutions to our problems must depart from present patterns 
if they are to mean anything. Neither voluntary good works nor gov
ernment regulation as we know it are sufficient; that lesson Ralph Nader 
should have clearly taught us.

Potential solutions to our problems should be explored in the context 
of examining federal incorporation. The result of all this might be a 
broader decisionmaking base and de facto accountability of corporate 
managers to those that they affect, which is important if we are ever 
to harmonize our economic activity with society’s idea of general 
welfare.

It is risky to ignore the political climate and dynamics in which these 
questions arise. Leaders in government and business have often put aside 
the emotional appeals of social critics as merely the traditional protests 
of youth. They remember their own days of protest. I think, however, 
that it may be a serious miscalculation to equate the protests of the 
1970’s with those of the past. Such an error could cause changes far 
more tumultous than those being suggested. The persistence of interest 
in corporate responsibility should be a reminder that we do not have 
much leisure to debate social and economic reform. This is not stated 
as a threat—it is a plea, uttered with regret.

As I wrote after the first round of Campaign GM, we must find 
some way of using corporate machinery to the advantage of society.173 
This is a great challenge to American business—it cannot fail at this task 
and still survive. Those who would reform the corporation must 
preserve its strength and appreciate its limitations. They must not be 
guilty of the kind of thinking characterized by Arthur Schlesinger as 
“Doughface progressive“—the unrealistic social critic who lives in a 
fantasy which can accept the benefits of social change without consider
ing its cost and who sees only the evils without realization of the com
plexities.174 The critics must also accept the somewhat melancholy 
thought that we may never achieve all that we seek.

U3 See Schwartz, supra note 100, at 513.
174 See generally A. Schlesinger, The Agf. of Roosevelt: Crisis of the Old Order. 

1919-1933 (1957).
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APPENDIX
Texts of Proposals by Campaign GM-Round II

Proposal on Shareholder Democracy (proposal number one)

BE IT RESOLVED: that a new by-law under the title “Board of Directors” 
be adopted as follows:

A. NOMINATION '

1. Directors shall be elected from among those candidates nominated for 
the Board in accordance with these by-laws.

2. Nomination for members of the Board may be made by the Board 
of Directors of any shareholder, either by notice to the Secretary of the 
Corporation no later than March 1, or at the annual meeting. These by-laws 
mav contain provisions for other methods of nominating candidates for the 
Board. All candidates nominated by notice to the Secretary shall be in
cluded in the Corporation’s proxy statement as set forth in paragraph B 
below.

B. INCLUSION IN PROXY STATEMENT

1. All candidates entitled to be included in the proxy statement and 
)roxy furnished by the Corporation to the shareholders shall appear in one 
ist in alphabetical order in both such documents.

2. Nomination by management: All candidates, not in excess of the 
number of Directors to be elected, and subject to any other provisions in 
these by-laws, nominated by the Board of Directors, or by the Directors or 
Officers of the Corporation, directly or indirectly, shall be listed on the 
proxy statement and on the proxy.

3. Nomination by shareholders: Candidates nominated by a petition 
signed whether by (1) 100 shareholders of record or beneficial owners as 
of the date of such petition, or by (2) the holders of record, or the beneficial 
owners, as of the date of such a petition, of 1,500 shares of the Corporation’s 
stock entitled to vote at the meeting shall be listed on the proxy statement 
and on the proxy, subject to the limitations set forth in this paragraph. No 
petition may propose the candidacy of more than three persons, and no 
person may sign more than one such petition with respect to any election. 
Upon receipt of the nominating petition, the Secretary of the Corporation 
shall seek to obtain from each such nominee a document indicating his con
sent to be a candidate and the information required under law to be included 
in a proxy statement. If the nominee fails to furnish such consent or infor
mation within 14 days after receipt of the Secretary’s request, he shall not 
be listed in the proxy statement. In the discretion of the candidate, a 100 
word statement in support of such candidacy shall be included in the proxy 
statement with respect to each candidate whose name is included. If the 
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number of persons nominated by petition exceeds 30, the Secretary, having 
due regard for the purpose of this by-law and for the number of individual 
shareholders or number of shares represented in each petition, may limit the 
number of such candidates whose names are included in the Corporation’s 
proxy statement to 30, by any reasonable method, such as timeliness, mutual 
consent of nominators or candidates, lot, or other such reasonable method. 
No Officer or Director of the Corporation may sign a petition or participate 
in the circulation of any petition.

C. ELECTION

1. Shareholders shall vote for candidates individually, whether thev vote 
in person or by proxy. No proxy furnished or solicited by management may 
confer discretionary authority in any agent to vote with respect to candi
dates. Votes, whether cast in person or by proxy, shall be counted onlv 
with respect to those candidates specifically indicated by the shareholder.

Proposal on Constituent Democracy (proposal number two)

BE IT RESOLVED: that a new by-law be adopted to permit employees, 
consumers, and dealers, to participate in the nomination and election of 
Directors as follows:

A. CONSTITUENCY PARTICIPATION

1. Regardless of the number of Directors authorized by these by-laws, 
three of such Directors shall be nominated and elected as set forth in this 
Article.

2. The nomination of a candidate for election to the Board shall be 
made exclusively by members of each of the following GM constituencies: 
(a) GM employees; (b) GM dealers; and (c) GM consumers.

3. As used herein, the following definitions shall apply:

a. “Constituency” means members of the following groups defined 
below.

b. “GM employees” means all individuals appearing on the Cor
poration’s records, or those of its majority owned subsidiaries, as wage or 
salaried employees, as of December 31, who have been employed for any 
three month period during the preceding year.

c. “GM dealers” means all persons who hold a franchise for the 
sale of any automobile, truck, or bus manufactured by the Corporation.

d. “GM consumers” means all persons who are first hand owners of 
any automobile, truck, or bus manufactured by the Corporation, whose own
ership is recorded by the Corporation.

e. “Persons” means individuals, corporations, partnerships or other 
forms of joint ownership.
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B. NOMINATION
1. Nominations shall be made by petition submitted to the Secretary of 

the Corporation no later than January 15. A petition nominating a candidate 
of GM employees or GM consumers must be signed by at least 100 persons 
who are members of such constituency; a petition nominating a candidate 
of GM dealers must be signed by 10 members of such constituency. The 
candidate need not be a member of any constituency. No person may sign 
more than one such petition for each election. Upon receipt of the nom
inating petitions, the Secretary of the Corporation shall obtain from each 
candidate his written consent to be a candidate and the information required 
under law to be included in a proxy statement and, in the discretion of the 
candidate a 100 word statement in support of his candidacy. If the nominee 
fails to furnish such consent or required information within 14 days after 
rhe receipt of the Secretary’s request, he shall not be listed on the ballot.

2. No later than February 15, the Corporation shall commence to poll 
separately each constituency, in a manner reasonably calculated to reach 
each member of the constituency, by means of a ballot containing the names 
of the candidates nominated by the constituency who have furnished their 
consent to be candidates, together with any statement in support, if sub
mined. With respect to GM consumers, it shall be reasonable to distribute 
an appropriate number of ballots to each GM dealer with adequate public 
notice of the availability of such ballots. The ballot shall contain a list of 
the candidates in alphabetical order and shall include the same information 
about the candidate as is required or permitted by these by-laws with respect 
to candidates nominated by shareholders, and any other information neces
sary to determine the membership in the constituency group of the person 
casting the ballot. If the number of candidates for a constituency exceeds 
20. the Secretary, having due regard for the purpose of this by-law and for 
the number of individuals who have signed each petition, may limit the 
number of such candidates to 20 by any reasonable method, such as time
liness, mutual consent of the nominators or candidates, lot, or other such 
reasonable method. Each GM employee, GM dealer, and GM consumer 
shall be entitled to one vote.

I

3. Ballots returned by March 15 shall be tabulated and the candidate 
for each constituency receiving the largest number of votes shall be con
sidered nominated for election to the Board. The names of such candidates, 
and the accompanying statements, shall be included in a separate section 
of the proxy statement and on the proxy furnished by the Corporation to 
the shareholders.

C. RATIFICATION BY SHAREHOLDERS
1. Shareholders shall ratify or reject each nominee by voting “Yes” or 

“No” with respect to each such candidate nominated pursuant to this Article. 
A candidate shall be elected if he receives a plurality of “Yes” votes, pro
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vided that the number of such “Yes” votes is equal to a majority of a quorum 
of shares entitled to vote for election of Directors. If said candidate, or anv 
of them, receives less than sufficient “Yes” votes to elect him to the Board, 
said seat on the Board of Directors shall remain vacant until it is filled in 
the manner described in this Article. If a vacancy occurs, by reason of 
death, resignation, or removal of a Director elected pursuant to this by-law, 
said vacancy shall be filled only in the manner prescribed in this by-law.
: 2. Shareholders may vote in person or by proxy with respect to the
ratification of candidates nominated pursuant to this Article. No proxy 
furnished or solicited by management may confer discretionary authority 
in any agent to vote with respect to ratification or rejection of candidates 
nominated pursuant to this Article, but votes, whether cast in person or by 
proxy, shall be counted only with respect to such candidates for whom a 
specific vote is indicated.

Proposal for Disclosures on Minority-Hiring, Air-Pollution, and 
Auto-Safety Policies (proposal number three)

BE IT RESOLVED: that a new paragraph be added to by-law 64 to read as 
follows:

The Corporation shall publish in its annual report each year:

1. Reasonably detailed descriptions of specific new techniques in auto
motive air-pollution control and motor-vehicle safety, developed by the 
Corporation, that have been proposed to the appropriate federal agency for 
adoption as federal motor vehicle emission standards or federal motor vehicle 
safety standards during the previous fiscal year.

2. The employment data contained in the Corporation’s most recent 
consolidated Employer Information Report EEO-1 on file with the federal 
Equal Employment Opportunity Commission. This data shows the propor
tions of Blacks, Orientals, American Indians, Spanish-surnamed Americans, 
and Women employed by the Corporation in each of the following job 
categories: officials and managers; professionals; technicians; sales workers; 
office and clerical; skilled craftsmen; semi-skilled operatives; unskilled labor
ers; and service workers.

3. A reasonably detailed accounting of the amounts of money the Cor
poration has spent during the previous fiscal year on programs specifically 
aimed at: (a) developing mass producible low- or non-polluting motor 
vehicle engines; (b) developing mass producible vehicle safety devices or 
systems; and (c) training and recruiting minority-group members for 
employment by the Corporation and increasing the number of minority- 
owned General Motors dealerships.

4. The number of employees engaged in programs specifically aimed 
at (a) developing mass producible low- or non-polluting motor vehicle 
engines; (b) developing mass producible vehicle safety devices or systems; 



1971] The Corporate Future 109

and (c) training and recruiting minority-group members for employment 
by the Corporation and increasing the number of minority-owned General 
Motors dealerships.

5. The details of vehicle recall campaigns announced by the Corpora
tion during the previous fiscal year, including for each campaign, (a) the 
nature and cause of the defect, (b) the model and year of affected vehicles, 
(c) the number of deaths and injuries alleged to have resulted from the 
defect, (d) the number of vehicles involved, (e) the date of notification to 
the appropriate federal agency, (f) the date(s) of notification to owners, 
(g) the number of owners successfully notified, (h) the number of vehicles 
inspected for defects, (i) the number found to need correction, (j) the num
ber actually corrected, (k) the total cost of the campaign, (1) the cost, if 
any, of insurance premiums and the proportion of claims paid on any in
surance against the cost of recall campaigns, and (m) the proportion of 
actual or anticipated costs of recall campaigns which is included in the price 
of General Motors vehicles.

6. Notwithstanding the foregoing, specific items of information re
quired by this by-law may be omitted from the annual report if (a) the 
Board of Directors makes a reasonable determination that the disclosure of 
such information would result in a competitive disadvantage to the Corpora
tion and (b) the annual report recites the categories of information which 
were omitted, and the reasons therefor. In determining whether the infor
mation should be disclosed, the Board should presume that disclosure is 
required unless clear and compelling reasons for secrecy are demonstrated.
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NOTES
CONSUMER PROTECTION LEGISLATION: 

ANOTHER CONSUMER FRAUD?
Seven years after John F. Kennedy’s first presidential message to Con

gress on consumer problems,1 the United States Senate opened hearings 
on the establishment of a Department of Consumer Affairs.2 The inter
vening period had been marked by the passage of numerous laws de
signed to implement the Kennedy bill of consumer rights by both re
vising remedies and resolving procedural difficulties in the legal system.3 4 
These laws, which dealt with isolated abuses, provided an incomplete 
answer? The new hearings reflected a healthy trend toward compre
hensive, multidimensional structures to serve the consumer; governmen
tal structures that would not be subject to the stopgap method of issue- 
oriented legislation, but which would effectively and efficiently ad
minister consumer protection.5

1 Special Message from President John F. Kennedy to the Congress on Protecting the 
Consumer Interest, Mar. 15, 1962, in Public Papers of the Presidents § 93, at 253 (1962).

- Hearings on S. 860 and S. 2045 Before the Subcomm. on Executive Reorganization of 
:he Senate Comm. on Government Operations, 91st Cong., 1st Sess. (1969) [hereinafter 
cited as 1969 Hearings on S. 860 and S. 2045].

3 These statutes covered a wide scope, including food and drugs (eleven bills), auto
mobiles (five bills), cigarettes (four bills), packaging and labeling (four bills), safety 
(four bills), consumer credit (three bills), warranties and guarantees (three bills), and 
other subjects (four bills). See National Economic Development Group, Chamber 
of Commerce of the United States, Major Consumer Legislation Before the 90th 
Congress (1969). A multitude of legal commentaries have likewise focused on consumer 
problems. Beginning with the common law concept of a remedy for every right, they 
have concentrated on protective statutes for substantive problems and the coordinate 
problem of noncompliance. See, e.g., Eckhardt, Consumer Class Actions, 45 Notre 
Dame Law. 663 (1970); Marquis, Fair Packaging and Consumer Protection, 18 J. Pub. 
L. 61 (1969); Robertson, Consumer Protections under the Uniform Consumer Credit 
Code, 41 Miss. L.J. 36 (1969).

4 In the opening statement of the hearings into a Department of Consumer Affairs, 
Senator Abraham Ribicoff made note of the fact that there is a growing recognition 
today that simply passing more laws will not answer every consumer problem. 
1969 Hearings on S. 860 and S. 2045, at 1. The Senator further remarked that many 
of the necessary laws are on the books, and that it is now time to turn to the problem 
of organization. Id. at 2.

5 The opening statement of the 1969 hearings clearly pointed out the emphasis placed 
on effective administration. For example, the point was made that for laws and presi
dential directives to be meaningful, they must be administered in an effective and 
efficient manner. Id. at 1. The task of the hearings was described as one of assuring 
that the agencies and programs function properly so that consumers will receive their 
full benefits. Id. at 2. This objective was based on the view that an ever increasing

[ 113 1 
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The proposed consumer protection organizations which emerged were 
a damaging delusion, damaging because the delusion was not readily 
apparent. Although the purpose and intention of the proposals were 
sound, their promise was destroyed by the less noticeable factor of a 
misoriented approach to solutions. The first objective must therefore 
become one of uncovering this misguided approach, which basically con
sisted of a debilitating concentration on competing structural forms of 
government and elaborately designed internal frameworks for proposed 
consumer bodies. This produced a stifling effect on consumer protec
tion. It resulted from a failure to recognize that the Government is not 
the primary element in the problem.

The basic consumer relationship is between a seller and a buyer, not 
between the Government and the consumer. The role of Government 
must remain that of a secondary party; any proposal that loses sight of 
the buyer and seller as the primary parties is not likely to protect or 
strengthen what is actually a one-on-one relationship. Of these primary 
parties, a seller is most often some form of business, which for con
sumer protection purposes may be a member of either the entreprenurial 
economy of over 11 million enterprises or the mega-economy of a few 
hundred super corporations.6 The other party, a buyer, appears in two 
forms: as an individual or as a class. The individual buyer encounters 
difficulties in a transactional context, that is, in the physical, day-to-day 
conduct of the marketplace.7 A buyer becomes part of a class when 
he is subjected to impersonal abuses, abuses not directly related to a 
specific sale, but rather in a nonrelational, nontransactional context.8

number of consumer laws administered by the federal government was exceeding the 
administrative capabilities of our “haphazard combination of agency appendages.” Id. at 
17 (statement of Congressman Rosenthal).

6 See J.K. Galbraith, The New Industrial State 9-10 (1967).
7 See B. Curran, Trends in Consumer Credit Legislation 131-35 (1965).
8 Rice, Remedies, Enforcement Procedures and the Duality of Consumer Transaction 

Problems, 48 B.U.L. Rev. 559, 564 (1968).
9 It is actually only since buyers and sellers stopped dealing with each other on a 

personal basis that a complex and rapidly changing economy required some govern
mental involvement. Senator Nelson described the changed environment of the market
place as one in which products often cannot be judged by appearance alone, and even 
the seller is sometimes not aware of product features, safety, or performance. He 
further noted that whereas the consumer was once the final arbitrator in the market
place, increased industrialization, Madison Avenue advertising, sophisticated merchan- 

It should be noted that people and products are the substance of a 
framework for evaluating consumer protection, a framework not likelv 
to be internally static. The identity of the consumer is constantly chang
ing, and his problems involve a variety of products in a multitude of 
transactions with distinct manufacturers.9 Externally, this identity is re
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shaped continually by mass higher education, consumer education, and 
the impact of the consumer movement.10 This concept of the consumer 
will not fit comfortably into the rigid governmental forms which 
emerged from congressional hearings into a federal consumer organi
zation. The substance of those legislative attempts must now be ana- 
lvzed in depth.

dicing techniques, and motivational research, have caused the consumer to become 
vulnerable and overwhelmed. 1969 Hearings on S. 860 and S. 2049, at 4.

10 The effect of mass higher education can best be characterized as producing a 
period of social change through rising educational and expectational levels. See Hear
ings on S. 2049, S. 9097, S. 3169, and S. 3240 Before the Subcomm, on Executive Reorgani
zation and Government Research of the Senate Comm. on Government Operations, 
91st Cong., 2d Sess. 4 (1970) [hereinafter cited as 1970 Hearings on S. 2049]; Address 
by Clifton H. Kreps, Jr., Council on Trends and Perspective of the Chamber of Com
merce of the United States, Washington, D.C., Apr. 26, 1971 (transcript at 11-13). 
Education of the consumer, in this context, is intended to include such activities as 
broadcasting announcements to low-income inner city areas as to consumer’s rights or 
providing telephone centers for consumer complaints. 1970 Hearings an S. 2049, at 17. 
This type of education can also be achieved through consumer conferences. Often un
beknownst to the consumer, it is the growing consumer movement that is at the heart 
of educational and other consumer developments. See 1969 Hearings on S. 860 and S. 
2049, at 25.

11 Andrea Schoenfeld, who wrote one of the most complete analyses of 1970’s con
sumer legislation, reached the same conclusion in a rather precise summary, that the 
primary issue before Congress in considering legislation in 1970 to create a federal 
agency for consumer affairs was “what kind of structure would resolve the conflicting 
interests of consumer and business—and the internal interests of government itself.” 
Schoenfeld, Consumer Agency Bills: A Comparison, 2 National Journal 2773 (1970).

■-Congressman Rosenthal, who along with the late Senator Estes Kefauver has been 
largely responsible for bringing proposals for a consumer organization to the attention 
of Congress and the public, has expressly admitted his belief in such an approach. “My 
view is that structure makes policy.” Hearings on H.R. 6037 and Related Bills Before 
a Sub comm. of the House Comm, on Government Operations, 91st Cong., 1st Sess. 
1~6 (1969) [hereinafter cited as 1969 Hearings on HR. 6037]. Even critics of a proposed 
consumer organization noted in their testimony that “this subcommittee is concerned 
with organization." 1969 Hearings on S. 860 and S. 2049, at 55-7.

The Past As Prologue: Legislative Development of Federal 
Consumer Protection

In the recent legislative history of consumer protection, the principal 
question before Congress has centered on the form of an institution 
which could meet consumer needs.11 Such a question is born of a phi- 
losophv that concentration on the proper structure will naturally fur
ther policy objectives.12 Its implication is that solutions to consumer 
problems will not be directly determined by the problems themselves, 
but bv the operating scope of an institution. Because an operating scope 
is in turn dictated by the institution’s internal structure and its particular 
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location in the federal system, debate has centered on those issues.18 
The difficulties peculiar to such a concentration can be illustrated through 
the major congressional proposals.14

13 Approximately three-quarters of major recent congressional hearings on a consumer 
protection organization have been devoted to the advantages and disadvantages of the 
traditional institutional alternatives. See 1969 Hearings on S. 860 and S. 2045; 1969 
Hearings on H.R. 6031. The opening statements of these hearings likewise reflect this 
orientation. For example, Senator Percy remarked at the opening of one set of hearings 
that “this subcommittee is applying itself today to the problem of finding the most 
viable governmental structure in which to entrust the consumer protection function." 
1970 Hearings on S. 2045, at 1. Any doubt as to the objective of these hearings was 
resolved by a statement that these hearings began “the search for the best structure in 
which to place the consumer protection responsibility.” Id. at 2. In other Senate 
hearings, the opening statements posed the questions of whether this was the right 
time to establish a full-fledged department, and how it should be structured. 1969 Hear
ings on S. 860 emd S. 2045, at 2. Asa further example, hearings in the House began with 
a statement that the subcommittee had been called to consider proposals for a Depart
ment of Consumer Affairs. 1969 Hearings on H.R. 6037, at 1. No mention of the con
sumers’ problems was made. Even the titles to the hearings reflect inappropiate con
cerns. Senate hearings were titled simply “Establish a Department of Consumer Affairs.” 
1969 Hearings on S. 860 and S. 2045, at 1.

14 These major proposals had their genesis in earlier legislative proceedings. Creation 
of a government agency to protect consumers dates back to 1959, when Senator Estes 
Kefauver presented his plan for a Federal Department of Consumers. This early 
legislation embodied five major concepts: representation of the consumer in government 
policymaking, representation before federal courts and regulatory agencies, provision 
for an annual consumers’ conference, dissemination of consumer information and com
plaints, and general economic studies. See National Economic Development Group, 
Chamber of Commerce of the United States, Government and the Consumer 1 
(1969) [hereinafter cited as Government and the Consumer]. The Kefauver bill, 
which was reintroduced annually until its sponsor’s death in 1963, was similar to many 
of the more current proposals, with the notable exception that it lacked the power 
to deal with product information and testing. Id.

In the 89th Congress Representative Rosenthal introduced legislation, almost identical 
to the Kefauver bills, to create a Department of Consumers. Id. Through other legis
lation, Representative Rosenthal and Senator Philip Hart presented both houses of the 
89th Congress with a proposal for a sub-cabinet Office of Consumers in the executive 
branch. Id. at 2. The principal distinctions from the department approach were first, 
that no existing federal agency would be transferred to the new independent office, and 
second, that the office would be headed by a Consumer Counsel who might lack the 
stature and influence of a cabinet-level Secretary. It would, in addition, lack the authority 
to investigate foreign commerce. Id.

In the 90th Congress, Congressman Rosenthal twice introduced legislation which, 
though resembling his earlier proposals, differed primarily as to the internal structure 
of an envisioned department. A breakdown of this bill’s provisions indicates his con
sumer priorities. There would be offices for consumer information, consumer safety, 
and consumer research. He called for separate, but coordinate, passage of an Info-Tag 
system to provide point-of-sale information. In the Senate, the 90th Congress was pre
sented with a National Consumer Service Foundation bill by Senator Hart. The 
Foundation was to aid in policy formulation, take part in federal regulatory agency 
proceedings, conduct surveys and disseminate information. It would not, however, 
represent consumers in court. Id.
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LOCATING CONSUMER AFFAIRS IN THE FEDERAL SYSTEM

Over the years, the pre-eminent proposal has been to establish a cabi
net-level department for consumers.* 15 An examination of the latest de
partment proposals16 reveals two important patterns. First, the issues 
which surfaced in hearings on the plan tended to emphasize structure. 
Second, one of the consequences of escalating this issue of institutional 
form was that any impasse over structure blocked the essential objective, 
protection of the consumer.

A department-level office, an independent office which would be situated in the exe
cutive branch, an office in the President’s Executive Office, and a federally-chartered 
private corporation with local branches were the four alternative structures which had 
crystallized by 1969. Id. at 3-8.

15 See note 14 supra.
161969 Hearings on S. 860 and S. 2045; 1969 Hearings on H.R. 6031.
u Ralph Xader, for one, made critical note of the phenomenon that the creation of 

a department tends to refocus the entire private lobby structure onto the regulatory 
activities of that department. 1969 Hearings on H.R. 6031, at 174. The analogy was 
often drawn to the difficulties in regulatory agencies: for example, the most “mis
leading of all is the myth that irresponsible sellers are adequately policed by local, 
state, and Federal regulatory agencies. Years ago, corporations learned how to handle 
these agencies, and they have now become apologists for business instead of protectors 
of the public.” Xader, The Great American Gyp, in 1969 Hearings an S. 860 and S. 2045, 
at 473, 474. Along the same line, observers who deal with regulatory agencies have 
noted that the regulators are more often concerned about special interests they are pur
portedly regulating than the public interest. See 1910 Hearings on S. 2045, at 24 (state
ment of Ralph Xader). Betty Furness expressed a related concern as to how consumer 
protection could be placed in departments whose primary interest was elsewhere. 1969 
Hearings on S. 860 and S. 2045, at 346. Esther Peterson, a recognized consumer ad
vocate, also testified that she did not feel a department could withstand the combined 
opposition of the powerful economic forces which could be brought to bear on it. 
1969 Hearings on H.R. 6031, at 99.

18 One such specific criticism was that a consumer institution “at best only could dupli
cate the work of the existing executive agencies, and at worst might lead them to shirk 
their traditional responsibilities to all citizens.” Government and the Consumer 12. 
To give some idea of the effect of this reasoning, it led, at one point, to a proposal 
for a coordinating body in the White House to point out overlap, duplication, or 
obsolescence. 1910 Hearings on S. 2045, at 256. Virginia Knauer testified that it was 
the first problem President Nixon told her to look into when she was appointed 
Special Assistant for Consumer Affairs. Id.

For example, the traditional argument that a federal department tends 
to become dominated by the interests it purports to regulate17 apparently 
presented an intractable block to the passage of a consumer bill.18 Al
though this argument has some validity, Congress did not search beyond 
the traditional, intricately developed forms of government to find a 
solution. Unless and until a more creative approach is taken, it is logical 
that difficulties with past forms of government will be the first topic of 
debate, and only in the unlikely event of a successful resolution of that 
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debate will the issue of consumer protection move to the fore. The de
structive effect of this unimaginative legislative approach is increased by 
the sum total of similar issues.

Substantial debate centered, for example, on the possibility of dupli
cation of effort if an agency were created to undertake tasks already as
signed to existing agencies.19 Once again the issue is clearly important; 
however, its primacy indicates that concern over governmental duplica
tion or closing existing offices took precedence over the dangers of buyer 
exploitation and concern for the nature of Government’s role in the buyer
seller relationship. This is a backwards approach, delegating the most 
important consideration, consumer protection, to an inferior position, 
while at the same time making a resolution of disputes over structure 
almost impossible.

19 Assistant Attorney General Richard W. McClaren, discussing efforts of the Nixon 
Administration to draft consumer legislation, stated that these functions were so widely 
spread through the Government that it seemed unwise for the Administration to try to 
pull the functions out and put them in a Cabinet department. 1970 Hearings on S. 2045, 
at 257. Representative Chet Holifield testified as to the difficulty of taking a section out 
of each agency, trying to put it into a department, and making that department act. 
1969 Hearings on H.R. 6037, at 91. Betty Furness, who had experience under President 
Johnson in these matters, confessed that she felt that it was not yet known what such 
a department should contain or exactly what powers or offices should be moved into 
that department. 1969 Hearings on S. 860 and S. 2045, at 347. There was the additional 
problem of not being able to escape from thinking related to traditional, existing prob
lems. For example, it was thought that if a Department of Consumer Affairs were 
created, “it would absorb a number of less-than-effective programs being carried out 
by less-than-committed employees.” Id. at 557 (remarks of Dr. James Goddard).

29 Along these lines, Dr. Goddard testified that, from his experience in Government, 
he would prefer to have “the gloved hand of the President visible in an Office of 
Consumer Affairs . . . .” 1969 Hearings on H.R. 6037, at 88. Esther Peterson, in 
speaking of her experience as the first Special Assistant to the President for Consumer 
Affairs, spoke of how “impressive” a phone call from the President was. Id. at 98.

21 The means President Kennedy selected to implement what had been the fourth 
right of his consumer message was to request that a Consumer Advisory Council be 
appointed by the Council of Economic Advisors. See R. Herrmann, The Consumer 
Movement in Perspective 18 (1970). The functions of this Council, appointed in July 
of 1962, were primarily advisory, although they included comprehensive studies of con
sumer needs. The important fact was that the consumer interest had never been repre
sented at this level of Government. Nevertheless, its impact on Congress and the public

A side effect of over-emphasizing the form of government is that 
vested interests in the various branches of Government emerge and in
tensify. For example, it was argued that a consumer representative 
would need stronger ties with the President than a cabinet secretary 
usually maintains.20 In that respect, President Kennedy gave his Con
sumers’ Advisory Council high visibility within the executive branch, in 
order to facilitate the implementation of the consumer’s right to be 
heard.21 Later attempts to give statutory authority to that office were 
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supported on grounds that the transfer of powers and functions from 
existing federal agencies would not be required.* 22 However, bestowing 
these strong ties on the man heading consumer protection activities 
would put consumer affairs in the hands of the President, a power that 
Congress was not eager to grant.23

as limited, despite the presence of prominent figures at its head, because of the part 
time nature of appointments, the limited staffing, and the cautious approach of the 
Council chairman. Id.

President Johnson created a new office in the White House in January 1964, and 
Esther Peterson was appointed to become the first Special Assistant for Consumer 
Affairs. Id. at 20. By early 1969, Special Assistants had helped establish consumer 
organizations in 29 states. Id.

22 Congresswoman Florence Dwyer, in arguing for her proposed Office of Consumer 
Affairs, used the rationale that consumer protection must be strengthened where con
sumer decisions are being made—in the White House, where basic policy is established 
and where leadership and coordination can be exercised. Government and the Con
sumer 10.

23 This objection was expressed by noting that a consumer agency should be free to 
challenge White House policy, which it cannot do from inside the White House. 
Hearings on H.R. 6037 (Revised) and Related Bills Before a Sub comm.. of the House 
Covrm. on Government Operations, 91st Cong., 2d Sess. 151 (1970) [hereinafter cited 
as 1970 Hearings on H.R. 6037 (Revised)]. Ralph Nader, in similar remarks at the 
close of a lengthy debate on W’hite House influence on a Department of Consumers 
summarized: “So it seems to me you have the independent office for consumer affairs, 
where the President, in the power he exerts in this political economy of ours, would 
have the opportunity of subverting if he wanted to the activities of any independent 
agency, not just by who he names but by the kind of things he doesn’t do, the kind 
of games he doesn’t plav with them.” Id. at 150. The congressional preference, a 
Department of Consumer Affairs, was often justified by the argument that in a cabinet- 
level department the consumer's interest would not be subject to a President’s whim 
or caprice. 1969 Hearings on S. 860 and S. 2043, at 16. Some indication of the politics in 
rhe m iner can be gathered from Congressman Rosenthal’s statement that “all the wisdom 
in Washington does not reside at the other end of Pennsylvania Avenue.” Id. at 20. A 
more legitimate fear was that a subsequent President could eliminate the office by 
Executive Order. 1969 Hearings on H.R. 6037, at 89.

24 Ralph Nader was of rhe opinion that this appointment power would, in fact, be 
rhe main way the President would exert his influence. This influence, he felt, would 
reflect compromises built on White House priorities. 1970 Hearings on H.R. 6037 
< Revised), at 146.

25 Specifically, the objection was voiced that overbureaucraticizing the President’s 
office with functions not principally or intimately related to his constitutional powers 
would be inadvisable. Id. at 136.

The objections may be accurate, but concentration on the advantages 
and disadvantages of the placement of consumer affairs in the White 
House served to funnel debate toward political conflict. Predictably, 
critics warned that an Office of Consumer Affairs would not have suf
ficient ties to Congress to offset the appointive powers of the President.24 
In the end, this became a moot point because overbureaucraticizing the 
Executive Office was considered inadvisable.25 The important fact, 
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however, was that legislative action was thwarted because of concerns 
over the proper form of government, rather than with the needs of the 
consumer.

Suggestions leading to the creation of a super department or a super 
agency26 could raise an equally intense fear of magnifying the power of 
the new consumer organization. Once again these objections may be 
valid, but spotlighting the issue of where to locate the power within 
the federal system draws undue attention to a coordinate issue of au
thority and control. When such an issue receives sufficient attention 
and is made to appear sufficiently critical, it is capable of evoking power
ful instincts for protecting vested interests. The fact that the entire 
department plan has been repeatedly rejected in a cross-fire of adminis
trative and political complications27 justifies these criticisms.

26 There were suggestions for a super department based on objections that using a 
traditional department structure would leave the secretary of that department no better 
off than the secretary of any other department, and, considering the difficult nature of 
consumer problems, the new secretary would be at the others’ mercy. 1969 Hearings 
an H.R. 6031, at 88. Senator Ribicoff discussed the problem in the more practical con
text that, in the case of an intergovernmental dispute between the consumer office and 
the Attorney General for example, the Attorney General would win every time. 1910 
Hearings an S. 2045, at 275. Betty Furness felt that it was important for the new office 
to be free to deal with and criticize any existing department of the Government, and 
that it is unusually hard to criticize from within. 1969 Hearings on S. 860 and S. 204^, 
at 359.

27 This was true in 1967 when it was written that the “technical and political diffi
culties make it unlikely that a bill to create a Department of Consumers will be 
passed this year.” Forte, The Department of Consumers, 20 Vano. L. Rev. 969, 1006 
(1967). In January of 1971, it was still being written that “opposition to creation of a 
Federal Department of Consumer Affairs has stemmed in part from a belief that the 
interests of consumers are so varied, and the consumer-related activities of Federal 
Agencies so numerous and inseparable from their other programs and services, that 
consolidation in a single department was both impossible and undesirable.” Chamber 
of Commerce of the United States, Consumer Representation 4 (1971) (copy on 
file at Geo. L. J.).

28 47 U.S.C. 731-35 (1964).
29 47 U.S.C. § 396 (Supp. V, 1970).
30 Senator Hart expressed these thoughts rather clearly in a frequently quoted state

ment he issued on introducing his Independent Consumer Council bill, saying that “only 
a cockeyed optimist can expect any agency established as an arm of the executive or

Even proposals for a seemingly nongovernmental approach, such as a 
federally chartered corporation, could not escape the debate. Senator 
Hart, the principal advocate of this concept, felt that the greatest asset 
of a quasi-government organization, along the lines of the Communica
tions Satellite Corporation28 29 or the Corporation for Public Broadcast
ing,20 would be its independence from the prides and prejudices of Con
gress and the executive branch.30 Major objections to Senator Flart’s 
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proposal also reflected a concern for forms of government. Questions 
were raised, for example, as to whether federal funds should be used for 
private lobbying activities,31 or whether there was a danger of establish
ing another government outside the existing one.32 Arguments such as 
these were ultimately used to destroy what may have been a sound pro
posal from the point of view of effective consumer protection.33

Congress not to reflect constantly the prides and prejudices of its master.” 116 Cong. 
Rec. 19,040 (1970) (remarks of Senator Magnuson, quoting Senator Hart).

Fven though it would have been a nongovernment institution, it would have relied 
heavily on congressional appropriations, thereby forcing the immediate question of 
whether public funds could be used to support its consumer advocacy activities. 
Gom:r\meni and hie Consumer 12. In particular, the issue was a constitutional one 
of “using Federal funds to set up a corporation for the purpose of lobbying not only 
Federal officials and agencies, but those of states as well.” Id.

32 Aside from possible duplication problems, it was thought unreasonable to establish 
an agency outside the federal government to insure that the consumer-oriented functions 
in existing agencies were performed. “The net effect could only be to establish a second 
government outside the existing one.” Id.

;; In a statement introducing S. 4459 on the Senate floor, reference was made to the 
Han bill's concept that a consumer advocate be unfettered by political pressures, and 
it was noted that support of this concept by many consumer activists both in and 
out of Congress had led to its inclusion in S. 4459. Clearly it was a critical element to 
consumer activists, and reference was made to their support of S. 4459 because of its 
inclusion. See 116 Cong. Rec. 19,040 (1970) (remarks of Senator Magnuson).

34 Senator Flart, in the opening of his individual views on S. 4459, pointed out that 
compromise was the rule of the game and that this proposed agency had been com
promised until it was neither “independent” nor an “agency.” S. Rep. No. 1365, 91st 
Cong., 2d Sess. 34 (1970).

35 S. 4459, 91st Cong., 2d Sess. (1970). S. 4459 was reintroduced on March 19, 1971 as 
S. 1177 in the first session of the 92nd Congress. 117 Cong. Rec. 2773-74 (1971). As of 
this printing, no hearings have been scheduled on the new bill.

Finally, the Senate hearings in 1969 forged a compromise measure,34 
which avoided creating a completely independent body while at the 
same time avoiding a disruptive addition to the existing federal depart
mental structure. It was formulated as the Consumer Protection Or
ganization Act of 197035 and consisted, most notably, of a proposed in
dependent executive agency. But this seeming success only brought the 
fatal approach to consumer affairs to a different level. Now, instead of 
destroving consumer protection at the level of debate over locations 
in the federal system, the proposal would be undermined by the vul
nerability of its extensive internal structure to the legislative process.

VULNERABILITY OF INSTITUTIONAL FORMS TO THE LEGISLATIVE PROCESS

In discussing the effects of amendments and changes in the Consumer 
Protection Organization bill, it is important to note that one result of 
the philosophy that structure determines policy is the tendency of the 
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legislative product to emerge with a detailed internal framework. This 
bill was no exception,36 and its elaborate structure proved to be its vul-

36 No fewer than nine bills before the 91st Congress led to the legislative amalgam 
which shaped consumer protection in the form of an independent agency. 116 Conc. 
Rec. 19,040 (1970) (remarks of Senator Magnuson). The notion of unfettered inde
pendence was central to the scheme of the Consumer Protection Organization bill and 
it initially contained a great many functions as it emerged from Senator RibicofFs Sub
committee on Executive Reorganization and Government Research. It contained two 
frameworks: legislative priorities to be implemented, and an organizational structure 
designed for such implementation.

The Report which emerged from the Subcommittee, however, focused primarily on 
a specific organizational structure designed to implement the priorities. See Staff of 
the Senate Subcomm, on Executive Reorganization and Government Research of the 
Senate Comm, on Government Operations, 91st Cong., 2d Sess., Report to Accom
pany S. 4459 (Comm. Print 1970). It called for establishing three groups: a consumer 
council in the President’s Executive Office, a division of the Justice Department to deal 
with consumer frauds, and an independent agency in the executive branch. Id. at 1. The 
first, the Council of Consumer Advisers in the Executive Office would be composed 
of three people—the Director of the new agency, a presidential special assistant, and a 
third person. Id. at 5. The President would appoint all three and would name the 
Chairman, subject to Senate confirmation. Id. The extent of presidential influence is 
clear and may well have motivated later extensions of congressional influence by the 
Commerce Committee. In any event, the tasks of the Council would include policy de
velopment, coordinating federal consumer programs, collecting information, and resolv
ing disputes between government departments or agencies. Id. at 5-6. The intent was to 
avoid a duplication of the proposed agency’s responsibilities by patterning the new 
Council after the Environmental Quality Council. See id. at 8.

The next section of the bill proposed a Consumer Frauds Division, located in the 
Justice Department. Id. at 7. The Division would implement a then pending consumer 
class action bill, coordinate state and federal legal activities, and deal generally with 
consumer fraud. Id. at 7-8. Notably, this section allowed the Attorney General to 
initiate proceedings in the courts. Id. at 7-8.

Title III of the bill proposed an independent Consumer Protection Agency. Id. at 8. 
The Director and the Deputy Director, a Consumer Counsel, and no more than five 
assistant directors, would be appointed by the President. Id. at 9. The Agency would 
undertake eight principal functions. It would represent consumers before government 
agencies, departments, and courts, refer complaints, publish in a readable fashion regu
lations pertaining to consumers, conduct surveys and research, advocate products 
safety, work with private business programs, promote consumer education, and make 
grants. Id. The scope and method of product testing was specifically deferred for later 
inclusion by the Commerce Commitee. Id. at 12.

The Agency’s legislative mandate provided for intervention in federal agency pro
ceedings and in federal courts, to specifically affect substantive issues as well as pro
cedural matters. The Product Safety Commission recommended that consumer repre
sentation be extended to include the advocacy of product safety. In addition, the 
director could request any federal agency to initiate a proceeding which might be in the 
interest of consumers. Id. at 9.

A second function of the Agency would be to serve as a consumer complaints 
clearinghouse. Id. at 12. Besides referral of complaints, within 60 days, to an appropriate 
government body, referral to the party complained against would be required. After 
60 days the complaint would be made public, with the names of complainants removed 
only by request. Id.
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nerable point. The priorities in such an approach37 may be undermined

Surveys and research were to focus on the problems of consumers. Id. A publica
tion of general distribution would be used to disseminate useful consumer information. 
ZJ. at 13. Written in comprehensible style, it would initially draw from material in the 
Federal Register, although later it would include such items as major speeches and court 
cases. Id. It was particularly noteworthy that publishable information was not to be 
confined to generic names, that brand names were indeed to be published. Id. at 14. 
Only trade secrets were specifically protected. Id. at 12. The Agency was given the 
supplemental authority to obtain information from such departments and agencies as 
the General Services Administration and the Veterans Administration. Finally, the 
agencv would report its activities to the President annually; a 12 member Consumer 
Advisory Committee would aid in preparing this report, as well as assist the Director 
by advising on policy and providing needed manpower. Id.

Title IV, recognizing that often “violations of consumers’ rights are local in nature 
and may best be handled at that level,” authorized grants for establishing and strength
ening state, local, and nonprofit private consumer programs. Id. at 14-15. The alloca
tion of these funds was particularly interesting. The state or local programs could 
receive only 50 percent of their funding from federal grants, as opposed to 75 percent 
funding for private organizations, because such grants aid a state “in the performance 
of its normal functions, [and] it would be inappropriate for the Federal Government 
to pay more than half.” Id. at 16. Alternatively, greater total funds would be available 
to state and local agencies “since they have [the] police power with which to correct 
violations of law.” Id.

7 The first legislative priority of the Consumer Protection Organization bill was 
consumer advocacy. Congressman Rosenthal vowed that there would be no bill intro
duced by him if the advocacy function were removed from the independent agency. 
See Washington Post, July 1, 1970, § H, at 8, col. 8. Senator Ribicoff called the ad
vocacy function “the heart of the bill;” and it was this function that prompted his 
claim that the consumer would have a voice and an advocate in Government for the 
first time. Id. at col. 7. Understandably, this function became the target of the lobbying 
fights. Id.

The second major priority was to investigate and publicize consumer problems. Con
sumer advocates, legislators, and business all supported this priority. Ralph Nader, for 
example, testified that the best process for anticipating problems is through early 
targeting made possible by a freer flow of information. 1969 Hearings on S. 860 and S. 
2045, at 385. Senator Gaylord Nelson spoke of the need for a single department that 
would be a clearinghouse for complaints from consumers presently bewildered by 
bureaucracy and not knowing where to turn for assistance. Id. at 5. To collect and 
disseminate information about consumer problems would be to meet a valid legislative 
purpose of providing citizens with the information they require to make intelligent 
décidons in matters affecting their daily lives. It was suggested that a plan to develop 
a consumer testing and information disseminating system would do more to reassert 
individual destiny than almost any other government program. 1910 Hearings on H.R. 
6031 (Revised), at 132.

A third goal was to provide overall policy coordination. This is basically a recognition 
of rhe need for consumer representation in policy decisions at the highest levels. 1910 
Hearings on S. 2045, at 247. It is a need that extends to the power to resolve conflicts, 
to attack the problem in Government that the left hand does not know what the right 
is doing. Id. at 19. This was the proposed goal that prompted Ralph Nader to call the 
establishment of a consumer protection agency “the most important consumer legis
lation ever considered by the U.S. Congress.” 1910 Hearings on H.R. 6031 (Revised), 
at 129. The bill does not deal with subjects like flammable fabrics, Nader explained. 
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in whole or in part by legislative manipulations of the internal design, 
either by changes in committee before a bill is presented on the floor for 
a vote or by amendments offered on the floor. Some examples will illus
trate how easily and effectively destructive strategies may be employed.

The most obvious tactic is a straightforward deletion. The Senate 
Committee on Government Operations adopted such a tactic when it 
deleted the entire provision for a Consumer Frauds Division in the De
partment of Justice.38 While this change appeared to destroy the con
sumer advocacy function which had been described as “the heart of the 

but rather with a structural improvement of the executive branch for representing con
sumer interests in the internal and interdepartmental deliberations of agencies and de
partments. Id. Certainly this function entails recognition of two factors: first, that 
policymaking is one of the prime staples of the federal system; second, that in this 
process the constant presence of a consumer spokesman should stiffen the resolve of the 
most timid official. Id. at 137-38.

There were a number of lesser objectives, often in the form of supplements to ad
vocacy, consumer publicity, or policy coordination. The first of these was the com
bination of research, economic surveys, and product testing. No federal agency at 
present performs such functions; no federal organization provides a base of facts on 
consumer affairs that “could help customers get more value for their dollars and enable 
the government to do a better job of safeguarding their interest.” Staff of the 
Subcomm, on Executive Reorganization and Government Research of the Senate 
Comm, on Government Operations, 91st Cong., 2d Sess., Report to Accompany S. 4459, 
at 12 (Comm. Print 1970). The importance of research and testing in the role of achieving 
better consumer information and advocacy is self-evident; in the area of policy, con
tinuing review and evaluation of the effectiveness of federal operations could enhance 
periodic program determinations. Congresswoman Dwyer stated frankly that “satisfac
tory, if not brilliant, administrative accomplishment requires wratchers watching the 
watchers. This may sound wasteful and it may appear Orwellian, but the nature of man, 
at least in the field of public administration, appears to need the stick as well as rhe 
carrot.” 1969 Hearings on H.R. 6031, at 69.

A related objective was to apply data, in particular the results of product testing, 
to the promotion of product safety and education. No agency specifically promotes 
safety. Id. at 32. One specific recommendation was for the new agency to take over 
the functions of rhe National Commission on Product Safety when its legislative man
date expired. Id. at 68. In education, the most important goal would be to reach the 
poor through publication of easily understandable and readily available periodicals, 
specifically, a Federal Consumer Register. See 116 Cong. Rec. S19,042 (daily ed. Nov. 
30, 1970).

A final objective was to recognize the local nature of consumer problems by pro
viding grants to state, local, and private organizations, and establishing a system for 
informal dispute settlement. Id. Without ignoring the importance of national problems, 
the resolution of daily, routine abuses would rely on a system of grants-in-aid from 
state and local agencies. 1910 Hearings on H.R. 6031 (Revised), at 134. There were 
additional suggestions for developing contact with state attorneys general. 116 Cong. 
Rec. S19,042 (daily cd. Nov. 30, 1970.) In addition, the widespread development and 
utilization of informal disputes settlement mechanisms would strengthen local com
ponents of the national marketplace. Id.

Compare S. Rep. No. 1331, 91st Cong., 2d Sess. (1970) 'with S. Rep. No. 1365, 91st 
Cong., 2d Sess. (1970).
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bill, '38 39 the bill’s sponsors apparently felt that advocacy in this case was 
intended merely to provide the consumer with a “voice,” not an instru
ment for the enforcement of consumer “rights.” 40 Alternatively, it may 
have been that the deletion was made so that the bill would not have to 
go before a potentially hostile Judiciary Committee.41 In any event, the 
important matter which was overlooked was that the proposed consumer 
agency was left without any legal enforcement powers at all.42 This is 
devastating for one primary reason. If all the powers Congress intends 
an agency to possess are clearly delineated by the original bill, then the 
absence of certain powers in the original legislation can effectively pre
vent later acquisition of these powers when they become needed. This 
happens for two reasons. First, there may arise a presumption from the 
agreed upon structure of offices that there was a definite legislative intent 
to omit certain powers, legal enforcement in this instance. Second, to 
acquire an omitted power later would require reformulating the struc
ture proposed by Congress. Here again, ex post facto difficulties com
bined with a natural hesitancy to tamper with a prior legislator’s work 
product may discourage the addition of necessary legal functions or 
powers.

38 Washington Post, July 1, 1970, § H, at 8, col. 8.
40 This advocacy function was referred to as a “representation” role of the proposed 

agent . The primacy of this type of advocacy is indicated through Senator Ribicoff’s 
st r ri cnt that locating advocacy in the Justice Department would make the whole 
bill meaningless. Id. The intended function of the advocacy provision must have been 
related to the consumer class action bill, by providing that proposal with a needed 
enforcement structure. Press Release from Senator Abraham A. Ribicoff (June 30, 1970)
copy on file with Geo. L.J.). See also S. 3201, 91st Cong., 2d Sess. (1970).

41 “A provision in the Senate’s consumer protection bill to establish a consumer 
frauds division in the Justice Department was struck from the measure in committee. 
If the provision had stayed, the bill would have gone to the Judiciary Committee, 
whose members were known to be skeptical of the measure.” Washington Post, Sept. 
29. 1970, 5 A, at 3, col. 2.

42 As Senator Hart described the result:
This is supposed to be an agency established to do battle for the consumer. 

Yet sections 202 and 203 send the agency to battle virtually unarmed. It 
has no power to initiate lawsuits or administrative proceedings, and the 
agency’s power to intervene in pending proceedings is hamstrung by condi
tions precedent. It is given no power ... to talk with Congress—except 
to the extent the Budget Bureau would give clearance.

No authority to sue or file complaints is granted; it cannot test products; 
its right to pursue appeals is extremely limited; and its power to publicize 
consumer information is sharply restricted.

S. Rep. No. 1365, 91st Cong, 2d Sess. 34-35 (1970).

If, on the other hand, the agency had been set up with a minimum 
of structure and a clear congressional mandate that facilities be created 
only in support of actual projects undertaken, an omitted power might 
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be added by simply implementing this mandate administratively. In 
other words, the alternative approach would allow the implementation 
of a new idea with a minimal need to coordinate with preexisting con
ditions, as opposed to reworking an established format until it adapts to 
a new inclusion. A congressional mandate might also act as a continuing 
stimulus, as well as a statutory charge, to improve and rectify deficien
cies in the original approach. A rigidly outlined structure of offices 
implies that the structure originally provided is all that is necessary or 
possible, prompting a tendency to accept the status quo.

An addition to a bill can have a similar impact. An apparently harm
less change in the Consumer Protection Organization bill required that 
disclosure of information by the consumer agency be prohibited if it 
“is inaccurate, misleading, or is not reasonably complete.” 43 This would 
have been a logical provision, except that the original bill already con
tained provisions “to assure the full retraction of the inaccurate informa
tion.” 44 45 The effect of the addition might be to allow for an interpreta
tion that a seller may apply for an injunction prior to any publication 
of product information, such as product testing results. Allowing for 
that type of prior restraint is certainly more than a subtle change. While 
a court tests all of his legal theories, a seller would receive the benefit of 
a delay, which might permit a selling season to pass or inventories to be 
cleared. Any adverse consequences to the seller would be at the expense 
of the injured consumer. The net result is to undermine consumer pro
tection through legislative provisions, a result which could have been 
avoided by utilizing the existing provision which assured full retraction. 
It was a poor balancing job, because whatever benefit was gained by the 
addition was heavily offset by the potential for undermining consumer 
protection.

<3 S. 4459, 91st Cong., 2d Sess. § 403(b) (1970).
44 Id A 403(d).
45 Id. § 403(b).
46 There is no restriction on what type of comment may be offered or what the com

ment must relate to. Id.

A related addition to the bill provided a seller with an “opportunity 
for comment” before any dissemination of information could occur.46 
Not only are additional prior injunctions possible under claims of un
fulfilled opportunities for comment, but also litigation could drag on 
endlessly over debates as to what constitutes an “opportunity” or what 
qualifies as a “comment.” Such tactics would be available even in the 
absurd situation where the “comment” that was denied might have been 
in agreement with the consumer agency.40 While it may be valid to 
give the seller some role in the process, the type of amendment chosen, 
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together with its vague language, accomplishes this at the expense of 
placing procedural difficulties in the path of consumer protection.47

47 It is interesting to note the two changes that the Commerce Committee felt would 
be of benefit to the bill. These amendments, which they claimed either “advanced” or 
“should facilitate” certain provisions, also illustrate the Committee’s concentration on 
ineffectual forms of government. See S. Rep. No. 1365, 91st Cong., 2d Sess. 5 (1970). 
First, the annual report provided for by the bill, formerly a report to the President, 
would now be presented to the President and Congress simultaneously. Id. Although 
the report could thereby avoid rhe Office of Management and Budget, with its poten
tial editing, it is not necessarily true that the two masters instead of one “advanced the 
independence” of the organization. The interests of Congress, meanwhile, were clearly 
advanced.

The second addition by the Commerce Committee consisted of including “specific 
reference to the consumer protection activities of the Federal Trade Commission at the 
local level.” Id. If testimony on the bill is to be believed, then it is not at all clear 
just what the Federal Trade Commission does for the consumer on the national level. 
1969 Hearings an S. 860 and S. 2045, at 82-312, 622. To extend such assistance to the 
state and local level is of dubious value, except perhaps to the Federal Trade Commission 
and government in general.

Finally, the Commerce Committee stated that the Agency’s independence “would be a 
direct function of the integrity and dedication of the individuals in the Agency.” S. Rep. 
No. 1365, 91st Cong., 2d Sess. 5 (1970). They added special meaning to those words by 
reducing the salaries of the Director, Deputy Director, Counsel, members of the Council 
of Consumer Advisors, and all Assistant Directors. Id.

48 See 116 Cong. Rec. S19,042 (daily ed. Nov. 30, 1970).
49 This was an amendment by Senator Magnuson to provide that conflicts between 

the Agency and other agencies be resolved by the President. Id. at S.19,128.
60 Ralph Nader is credited with describing this amendment as providing a presidential 

veto against judicial review of an agency denial of any CPA petition for initiating an 
action to protect consumers. Food Chemical News, Dec. 7, 1970, at 23.

The detailed parameters on the agency’s powers and authority were 
increased by amendments made on the floor of the Senate.48 As an 
illustration, one amendment required presidential resolution of any dis
putes between the new agency and other federal agencies.49 The effect 
of this amendment was to give the President power to veto the consumer 
agency's efforts to prod other agencies into action.50 While this served 
to bolster the President’s position in the governmental balance of power, 
consumer protection again suffered. In the end result, even if the bill 
were enacted into law, a legacy of restrictions would be deposited by 
the extensive internal provisions, with little visible benefit.

A Proposal to Reformulate Consumer Protection Legislation

The overriding question is not whether a certain piece of legislation 
will become law, but whether a proposed federal system for protecting 
consumers will be able to match in commitment and sophistication the 
techniques for exploiting consumers available to private enterprise. The 
breadth of the consumer problem itself is the only appropriate con
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straint; and this requires a much broader solution than any yet proposed, 
one that rises above the specific gap to be filled. If a proposal is designed 
only to conform to offices and departments, its thrust will not serve to 
motivate or to coordinate with potential changes in the judiciary, in the 
administrative sector, or in the private sector. To avoid this limitation, 
the procedure for developing a proposal must be a statement of mission,51 
not a mechanical assertion of rules. This statement must be guided by 
certain principles; these principles must then be reflected in an outline 
of specific functions, and only then should they be implemented through 
a proposed structure.

51 This is based on concepts set forth at many points in hearings into consumer affairs. 
Representative of this theory was the testimony of Esther Peterson to the effect that 
structure alone will not assure effective programs, and that what is needed is someone 
with dedicated enthusiasm, armed with a legislative mandate. 1969 Hearings on HJi. 
6031, at 99.

52 See notes 9-10 supra and accompanying text.
58 As a guiding principle, this gives proper recognition to the fact that government 

is a secondary party to the basic consumer relationship. See notes 6-8 supra and ac
companying text. It also reflects testimony, such as that of Congressman Koch, that 
although there are arguments of administrative convenience for placing an agency in 
a certain segment of the federal system, “these arguments must yield when an agency 
location on the organization chart affects its ability to do the job for which it was 
created.” 1969 Hearings on H.R. 6031, at 81.

One principle must be a recognition of the need for evolution within 
the institution’s own administration, to cope with our rapidly changing 
technology and to remain relevant in the constantly shifting context of 
consumer problems.52 Another principle is that Government, the sec
ondary party, must do the conforming whenever the potential strength
ening of the buyer-seller relationship becomes endangered by the legis
lative process.53 In the end, concentration on the problem rather than 
on the method will mean that any proposals must lend themselves to 
speed and must be accessible to consumers, since consumer abuses often 
vanish with changes in season and do not exist in Washington, D. C., 
alone. Finally, definition and continuing redefinition of the functions 
involved in consumer protection must determine the changing shape of 
any consumer institution. This doctrine may be illustrated by outlining 
the functions that presently exist and then using them to suggest a struc
ture for effective implementation.

REPRESENTATION OF THE CONSUMER

The representational function involves assuring that the consumer’s 
interests are expressed and advocated in all branches of Government. 
The traditional institutions are incapable of fully implementing this 
function on a broad scale because their narrow structural schemes limit 
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cheir flexibility and scope of action.54 Because they must follow pre
scribed procedures, these agencies often lose sight of the consumer. The 
Federal Trade Commission, for example, must wade through a proced
ural quagmire before it can issue a cease and desist order against a de
ceptive sales practice.55

54 See note 36 supra and accompanying text.
55 See 15 U.S.C. § 45 (1964). The classic horror case illustrating the inability of the 

Federal Trade Commission to halt deceptive sales practices swiftly is the Holland 
Furnace case. See 1969 Hearings on S. 860 and S. 2045, at 476; Rice, Remedies, Enforce
ment Procedures and the Duality of Consumer Transaction Problems, 48 B.U.L. Rev. 
559, 606 n.196 (1968) (30 years needed before final enforcement of cease and desist 
order). See also Carter Products v. FTC, 268 F.2d 461 (9th Cir. 1959); 1969 Hearings 
on S. 860 and S. 2045, at 685-88.

The criticisms of the Federal Trade Commission are legion. See, e.g., 1969 Hearings 
on S. 860 and S. 2045, at 257-58; Auerbach, Federal Trade Commission—Internal Organi
zation and Procedures, 48 Minn. L. Rev. 383, 417-22 (investigation procedures), 424-29 
(negotiation of consent decrees), 465-77 (formal adjudication procedures) (1964); 
Elman, Administrative Reform of the Federal Trade Commission, 59 Geo. L.J. 777, 
798-804 (1971). But cf. Weston, Deceptive Advertising and the Federal Trade Com
mission: Decline of Caveat Emptor, 24 Fed. B.J. 548, 561 (1964).

56 For purposes of discussing the proposed functions, it will be necessary to refer to 
a consumer organization as the instrument through which these functions can be im
plemented. The structure of this organization is discussed below. See notes 164-172 
infra and accompanying text.

5? Changes in air fares, airline schedules, and routes can have an important effect upon 
the consumer, whether he travels for business or for pleasure. The Civil Aeronautics 
Board has the authority to examine rate changes proposed by air carriers and to rule 
on their reasonableness or lawfulness. Federal Aviation Act, 49 U.S.C. § 1482(g) (1964). 
Persons interested in or affected by the matter under consideration may intervene in 
these hearings. Id. § 1489. However, the CAB has been very reluctant to permit inter
vention by any outside interests. See Boros, Intervention in Civil Aeronautics Board 
Proceedings, 17 Ad. L. Rev. 5, 20 (1964). A consumer organization should have the 
statutory authority to intervene in these hearings in order to insure that the CAB con
siders consumer needs as part of the public interest before it makes a final decision.

58 A consumer organization would need no new authority to intervene in Federal 
Communications Commission proceedings because any party in interest may intervene 
in license application or renewal hearings. Communications Act, 1960, § 309(d), 47 
U5.C. 5 309(d) (1964). A party in interest has been defined to include one who 
represents the public interest. National Broadcasting Co. v. FCC, 124 U.S. App. D.C. 
116, 124, 362 F.2d 946, 954 (1966). Furthermore, it is clear that the Federal Communica
tions Commission cannot always represent the public without the aid and participation 
of listener representatives. “[Ulnless the listeners—the broadcast consumers—can be 
heard, there may be no one to bring programming deficiencies or offensive ovcrcom- 
mercialization to the attention of the Commission in an effective manner.” Office of 
Communication of United Church of Christ v. FCC, 123 U.S. App. D.C. 328, 338-39, 
359 F.2d 994, 1004-05 (1966). See also Joseph v. FCC, 131 U.S. App. D.C. 207, 211 n.16,

Effective representation dictates that a consumer organization56 be 
able to intervene in proceedings before regulatory agencies. Hearings 
before the Civil Aeronautics Board to set air fares57 58 or before the Federal 
Communications Commisson on the renewal of broadcasting licenses68 
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would offer excellent opportunities for advocacy of consumer interests. 
Moreover, the organization must attempt to influence the semi-private 
decisions made in the federal agencies.59 60 When an agency, such as the 
Food and Drug Administration, is considering whether to institute pro
ceedings and, if so, against whom, it should be aware of consumer in
terests. To help foster this awareness, the consumer organization could 
conduct informal conferences with agency officials.

404 F.2d 207, 211 n.16 (1968) (Church erf Christ holding extended to allow intervention 
by single person). Under this authority, the consumer organization could intervene 
whenever it felt that the public interest and consumer needs were not being served 
by the Commission.

69 Senator Tydings testified that at the federal level, many of the decisions made that 
affect the consumer most directly are not made in adversary proceedings before courts 
or agencies. Most of the vital decisions affecting the consumer are made instead in 
the policy decisions of the departments, agencies, or high-level committees. 1910 Hear
ings on S. 2045, at 283-84. Discretionary decisions of this nature are not subject to 
review by the courts except insofar as a complaint filed by an agency against an alleged 
violator may be dismissed for lack of evidence. Therefore, consumer interests will be 
considered in these decisionmaking processes only if a federal consumer organization 
is alert to the possibility of action by other agencies and takes steps to inform those 
agencies of the consumer point of view. This could often be accomplished by a phone 
call from the organization’s director, or one of his assistants, to the agency officials in
volved in the decision making. This entire process should result in closer coordination 
among the various agencies and departments of the federal government, especially with 
regard to consumer problems.

60 An outstanding example of a case involving a substantial consumer interest is the 
recent consent decree negotiated between the Government and the Automobile Manu
facturers Association over alleged antitrust violation which hindered the development 
of antipollution devices. See 1969 Hearings on S. 860 and S. 2045, at 487-91 (copy of 
complaint). In a suit brought to determine whether the decree should be approved, 
interested parties sought to intervene in opposition to the settlement in hopes of forcing 
the litigation to continue to judgment, thus establishing a basis for treble damage re
coveries under section 5(a) of the Clayton Act. United States v. Automobile Mfrs. 
Ass’n, 307 F. Supp. 617, 619 (C.D. Cal. 1969), appeal dismissed, Grossman v. Automobile 
Mfrs. Ass’n, 397 U.S. 248 (1970); see 15 U.S.C. § 7 (1964). The district court denied 
all motions to intervene because it felt that intervention would cause undesirable and 
unnecessary delay. 307 F. Supp. at 620; see Fed. R. Civ. P. 24(b). The court found 
the Government to be “the designated representative of the public, and sound policy 
require[d] that it be free to conduct and control its litigation in the public interest.” 
307 F. Supp. at 621.

A consumer organization, however, could have sought to intervene on behalf of all 
consumers. The court might well have permitted intervention because of the organiza
tion’s more extensive legal expertise and its power as a government agency. The 
organization might then have forced a more satisfactory (to consumers) consent decree 
by demanding, as a price for its consent, that any information on file in the Depan- 

Broad representation would also require the advocacy of consumer 
positions in the federal judicial process. The organization could be 
given standing, not only to intervene in federal cases where a substantial 
consumer interest is involved,co but also to initiate suit as the representa- 
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rive in a consumer class action.61 It would be well-suited and perhaps 
ideal for the role of class representative because of its financial and man
power resources and the legal expertise it could be expected to develop. 
Furthermore, federal authorization, under which the organization could 
represent consumers in class actions, would tend to obviate the problem 
of jurisdictional amount.62

ment of Justice be made available to citizens or consumer groups wishing to initiate 
their own private damage suits.

61 Several bills to provide for consumer class actions have already been introduced 
in Congress. See generally Hearings on S. 2246, S. 3092, and S. 3201 Before the Con- 
sunnr Subconrm. of the Senate Conrm. on Commerce, 91st Cong., 1st & 2d Sess. (1969- 
’0) hereinafter cited as 1969-1910 Hearings on S. 2246]. Despite conflicting views on 
how a consumer class action should work, there is little doubt as to the efficacy of some 
sort of class action procedure.

A consumer class action would be particularly advantageous when injunctive or 
declaratory relief is sought. See Dole, Consumer Class Actions Under Recent Con- 
icmer Credit Legislation, 44 N.Y.U.L. Rev. 80, 97-98 (1969). A court, in its equity 

capacity, can act upon fraud and unconscionability on a far broader base than can 
a court in its law capacity. Because an injunction is the best protection against future 
fraud, the result of such a class action could afford greater protection for the innocent 
consumer. See Starrs, The Consumer Class Action, 49 B.U.L. Rev. 211, 240-41 (1969). 
A consumer class action, moreover, would supply a focal point for community pressure 
against unscrupulous merchants. It would assure publicity and visibility for Govern
ment and private campaigns for consumer protection. See id. at 408.

If the organization were given the power to bring a consumer class action suit on 
a national or regional level, the publicity of such a suit would help make the general 
public more aware of consumer problems and more alert to the possibility of fraudulent 
and deceptive practices.

62 \t present, each representative of the class must meet the $10,000 jurisdictional 
amount. Snyder v. Harris, 394 U.S. 332, 339-40 (1969) (construction of 28 U.S.C. § 1331 
(1964) and Fed. R. Civ. P. 23(b)(3)). In giving consumers the right to bring class 
action suits, however, Congress could explicitly waive the necessity of the jurisdictional 
amount or set a very low one. See S. 3092, 91st Cong., 1st Sess. § 4(c) (1969); cf. Note, 
Consumer Protection—The Class Action Jurisdiction Act, 44 Tul. L. Rev. 580, 582-87 
(1970). The jurisdiction of the federal district courts to entertain consumer class actions 
would then be comparable to that over civil rights suits. See 28 U.S.C. § 1343 (1964) 
(no jurisdictional amount for civil rights actions).

See Fed. R. Civ. P. 23(a)-(b); Starrs, supra note 61, at 496-509. Defining the class 
is one method of narrowing the issues to insure that common interests prevail over 
separate ones. Id. at 498. Where the class is large, the organization could assist the court 
in determining appropriate subdivisions within the class in order to assure manageability. 
See Dolgov v. Anderson, 43 F.R.D. 472, 492 (E.D.N.Y. 1968); Fed. R. Civ. P. 23(c)(4).

64 See Starrs, supra note 61, at 415-19. A consumer class action will probably be most 
effective v. hen the remedy sought is an injunction against future fraud combined with 
damages. The prospect of collecting damages would make undertaking a suit of this 
nature worthwhile, while an injunction would protect future consumers. See id. at 218.

The orcranization’s role in litigation need not be limited to that of an 
advocate. There are many collateral problems inherent to class actions, 
including the determination of the size and scope of the class63 and the 
Taping of a remedy.64 The organization should be able to assist courts 
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by providing relevant information about the class itself and by pointing 
up the policy considerations relevant to the choice of remedy.65

65 The organization could assist the courts in defining the scope of the injunction. In 
those situations where damages arc awarded, it could assist the courts in allocating the 
funds deposited in the court. Where a large fund is involved, the organization could 
work out the percentage of funds to be parceled out among the states and municipalities 
affected so that these individual jurisdictions could supervise payment at the local 
level. See 1970 Hearings on S. 2246, pt. 2, at 276.

66 Small claims courts are intended to be informal proceedings with simplified plead
ings and little or no delay because there are no juries and usually no attorneys. Com
ment, Small Claims Courts and the Poor, 42 S. Cal. L. Rev. 493, 495 (1969). These courts 
are often used by merchants in low-income areas to obtain judgments against debtors on 
installment sales contracts. Id. at 496. See also note 163 infra. The maximum monetary' 
limit in these courts varies widely. See, e.g., Cal. Civ. Pro. Code § 117 (West Supp. 
1971) (15300 limit); Fla. Stat. Ann. § 42.03 (1961) ($250 limit); Me. Rev. Stat. Ann. 
tit. 14, § 7451 (1964) ($100 limit); N.M. Stat. Ann. § 16-5-1 (B) (1) (1953) ($2000 limit); 
N.Y.C. Civil Ct. Act § 1801 (McKinney 1963) ($300 limit). A consumer who is de
frauded into paying $500 for a stereo set he did not really want would often be unable 
to utilize the small claims court in his efforts to recover from the seller. The consumer 
organization should recommend to the states a higher and more uniform jurisdictional 
amount. Raising the maximum limit to $750 or $1,000 would provide a more effective 
forum in which the consumer can seek relief.

Unless the consumer is educated to the availability and procedures of small claims 
courts, any changes made in the structure or jurisdiction of these courts will be mean
ingless in providing more consumer protection. The organization should assist local 
governments and private groups to develop methods of informing consumers of the 
value of small claims courts and of utilizing these courts as an offensive weapon. 
Local governments and private groups could also teach consumers of defenses and 
ways to raise them when appearing in small claims courts as defendants. See notes 
149-152 infra and accompanying text. See generally Note, The Persectition and Intimi
dation of the Low-Income Litigant as Performed by the Small Claims Court in Cali
fornia, 21 Stan. L. Rev. 1657 (1969).

67 The consumer is often loathe to seek redress of his grievances in court because he 
must be absent from his job and often must travel a considerable distance to the 
courtroom. A mobile courtroom would alleviate these problems to some extent by 
bringing the judge and clerk into the area and by reducing to a minimum the amount 
of time lost from work. See 1970 Hearings on S. 2246, pt. 2, at 251.

68 The organization could also recommend the establishment of a separate judicial 
system to deal solely with consumer problems. This specialized judiciary might be 
patterned after the existing state domestic relations or probate courts. Id. at 300. Such 
consumer courts would be able to handle complaints more quickly and more informally 
than thev are handled by present courts.

Concentration upon deficiencies in representation should lead the 
organization to advise local governments and private groups of means 
by which each could more effectively handle particular consumer prob
lems. The organization should recommend ways to reorganize munici
pal small claims courts. For example, raising the maximum monetary 
jurisdictional limits66 and establishing mobile courtrooms67 in some areas 
would be helpful in providing more competent and convenient forums 
for many consumer problems.68 Through local agencies,69 the organiza
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tion could also advise private attorneys of new tactics which might be 
more effective in litigation,69 70 and new legal theories of recovery which 
could be employed in particular cases.71 An example would be the use 
of a public nuisance action permitting the injured consumer to sue to en
join fraudulent business or credit practices on grounds of inadequate 
legal remedies or furthering the public health and welfare.72

69 l ocal bar associations, legal aid offices, and community action agencies would all 
be useful vehicles through which the organization could operate. The organization 
could send out informational newsletters to these groups. It could also sponsor local 
conferences to provide attorneys and other interested citizens an opportunity to ex
change ideas and to discuss recent legal developments in the field of consumer protection.

79 In speaking of S. 3092, one of the consumer class action bills, Senator Tydings has 
said, ‘‘I have become increasingly convinced that the private bar is the untapped 
reservoir of consumer power. S. 3092 is designed to insure the ready availability of 
competent well-compensated counsel. By doing so, it guarantees a major increase in legal 
muscle for the consumer.’’ Tydings, Fair Play for Consumers, Trial, Feb.-Mar. 1970, 
at 37, 39. Beyond the class action suit, examples of strategies which could be used by 
the private bar and by public interest firms in representing consumers include: 1) an 
affirmative attack, the consumer suing for fraud or misrepresentation, rather than wait
ing to be sued for default in his payments; 2) an imaginative use of discovery pro
cedures, particularly if the federal district court has jurisdiction; 3) suits in tort which 
also seek punitive damages. See generally Schrag, Bleak House 1968: A Report on 
Consumer Test Litigation, 44 N.Y.U.L. Rev. 115 (1969); White, Representing the Low- 
Income Consumer in Repossession, Resales and Deficiency Judgment Cases, 64 Nw. U.L. 
Rev. 808 (1970).

71 One possible theory of recovery could utilize the postal fraud statutes. See 39 
US.C. § 4005 (Supp. V, 1970). Under this section, the Postmaster General may, upon 
sufficient evidence, halt incoming mail addressed to the instigator of a fraudulent 
scheme. Such a mail stop order need be predicated only upon a scheme to defraud 
and the use of the mails to execute that scheme. Proof of intent to defraud, however, 
is no longer needed. See H.R. Rep. No. 235, 90th Cong., 1st Sess. 4 (1967). Compare 
Reilly v. Pinkus, 338 U.S. 269, 277 (1949) and 39 U.S.C. § 4005 (1964) with 39 U.S.C. 
) 4005 'Supp. V, 1970). The defrauded consumer might be able to base a cause of 
action for damages or restitution upon the evidence supplied by the Postal Service’s 
findings. See Note, Translating Sympathy for Deceived Consumers into Effective 
Programs for Protection, 114 U. Pa. L. Rev. 395, 440-41 (1966) [hereinafter cited as 
Effective Programs for Protection]. See also 18 U.S.C. § 1341 (1964) (criminal fraud 
provisions).

Another possible theory could be based upon the concept of unconscionability. 
Uniform Commercial Code § 2-302; see Williams v. Walker-Thomas Furniture Co., 
121 U.S. App. D.C. 315, 350 F.2d 445 (1965). Yet another theory could be based upon 
state false pretenses statutes, expanding them to include all promises made with intent 
not to perform. See Cal. Penal Code § 182 (West 1965); Effective Programs for Pro
tection, at 426.

72 A nuisance action to abate false advertising or deceptive sales practices of an 
individual retailer could conceivably be maintained if the plaintiff were able to show 
that, by buying in reliance on the advertising or by being a victim of the sales practice, 
he had suffered special damage. Abatement of this type of commercial nuisance would 
be a significant social benefit to the community and should be seen as promoting the 
public welfare. See generally Note, Commercial Nuisance: A Theory of Consumer 
Protection, 33 U. Chi. L. Rev. 590 (1966).
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DAY-TO-DAY PROTECTION

The consumer needs far more information than is generally available, 
in order to adequately protect himself in his daily transactions.73 Day- 
to-day protection implies more than the release of government specifica
tions and standards used in federal purchasing.74 Realistic protection 
requires unrestricted power75 * to disseminate the basic information which 
assures that the consumer is able to make an informed choice every time 

J 

he buys. At a minimum, he must be able to judge which products give 
him the most quantity for his money.70

73 See Special Message from President John F. Kennedy to the Congress on Pro
tecting the Consumer Interest, supra note 1. The consumer needs laws and regulations 
which work to “provide clear and relevant information about products: what they will 
do, how long they will last, how simple or difficult they are to repair, as well as in
formation permitting the average American to make some reasonable comparison . . . 
between similar products.” 1969 Hearings on H.R. 6037, at 108-09.

74 Both the General Services Administration and the National Bureau of Standards 
perform testing and gather product information. GSA maintains a Qualified Products 
List (QPL) which lists those brand products which meet a particular designated gov
ernment specification. All manufacturers are invited to participate in QPL testing, but 
participation is completely voluntary. Thus, the absence of a brand from the list 
may be due either to failure to meet the specification or to failure to participate. Also 
the QPL gives no indication of which products performed better than the specification. 
See 1969 Hearings on S. 860 and S. 2045, at 737-39, 745-63 (current QPL and list of 
specifications and standards of possible use to the public).

75 This otherwise unrestricted power to disseminate the information which the con
sumer needs is circumscribed of course by the equal protection and due process 
clauses of the fourteenth amendment. The organization’s decisions in this area, though 
discretionary, should be reviewable bv the courts on these constitutional grounds.

76 “No incentive to maintain prices at reasonable levels or to compete on the basis 
of price or quality can exist unless consumers are able to compare values and to recog
nize quality differences.” 1969 Hearings on S. 2246, pt. 1, at 109. In order to provide 
this minimum information to the consumer, the organization should sponsor legisla
tion which would require unit pricing and more standardization of packaging. The 
Fair Packaging and Labeling Act does not require such pricing or standardization or 
any new types of grade labeling. See 15 U.S.C. 1451-61 (Supp. V, 1970). As a 
result, the consumer has almost as much difficulty today in making price comparisons 
as he did before the passage of the Act. See Marquis, supra note 3, at 101. Minimum 
information for the consumer should include standards for quality grading of foods, 
analogous to the present grading of meats. See id. at 89-95; Barber, Government and the 
Consumer, 64 Mich. L. Rev. 1203, 1229 (1966).

77 See Message from the President, Protection of Interests of Consumers, H.R. 

For the consumer to distinguish between similar products on the basis 
of quality, he must have the type of information that is gained only 
through unbiased product testing. Therefore, the consumer organiza
tion should not only be able to set standards by which products are 
rested but should also have the flexibility to contract, either with private 
organizations or with other governmental departments, for thorough, 
accurate, and useful testing.77 One approach to this function is readily 
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available through the product testing and research already carried on 
by private organizations.78 Unfortunately, the results of such testing and 
research very seldom reach those who are most in need of them.79 There
fore, a Federal Register for Consumers should be published to facilitate 
the dissemination of detailed product information.80 Such a publication 
must not rely on the technical language of government specifications, 
but should be written in terms that the low-income, uneducated, and 
unsophisticated consumer can comprehend.81 This publication could be 
made available at frequented locations with a minimal cost.82

Doc. No. 188, 91st Cong., 1st Sess. 7 (1969). The Director of the National Bureau of 
Standards testified that there are well over 500 private research laboratories which 
conduct resting and research on a fee basis. 1969 Hearings on H.R. 6037, at 211, 222-23. 
If rhe organization established standards by which products should be tested, it could 
contract with anv of these already operating laboratories.

78 Consumers Union, the largest private consumer organization, conducts private 
product testing and publishes the results in its monthly magazine, Consumer Reports. 
The magazine also contains general consumer information on service problems, the 
economics of the marketplace, and regulatory actions of government agencies which 
affect the consumer. See 1969 Hearings on S. 2246, pt. 1, at 130.

79 The poor and the uninformed, the consumers most in need of the Consumer 
Reports information, arc generally unaware of the magazine’s existence; if they have 
heard of it, they have no idea of where to buy it. The magazine itself carries no adver- 
■ising and is not supported by any commercial organization. It is aimed at a middle class 
reading public which can afford the money to buy it and the time to read it. See 
1969 Hearings on H.R. 6037, at 188; Weston, supra note 55, at 558 & n.87.

w See S. Rep. No. 1365, 91st Cong., 2d Sess. 8 (1970); 1970 Hearings on S. 2045, at 250. 
This publication would collect and distribute information and test results gathered 
through the various governmental agencies and private organizations.

si See 1969 Hearings on S. 860 and S. 2045, at 754-63; 1970 Hearings an S. 2045, at 250.
82 If the Register were easily available in such places as post offices or supermarkets 

and if it cost no more than 25 cents per copy, this information would probably reach 
more, if not a large majority, of the consumers who need it. Furthermore, other methods 
of dissemination of information about consumer problems and concerns are also available. 
See notes 86-88, 149-152 infra and accompanying text. As these and other methods 
increase the awareness of the general public, they should also kindle greater demand 
for the Register and the hard facts it contains.

83 In general, the more specific the information, the more useful it will be to the 
consumer. “Data by brand-if reliable and fresh—will be more useful (and more easily 
remembered) than broad recommendations as to what to look for in products.” 1969 
Hearings on S. 860 and S. 2045, at 736.

84 For example, in regard to the testing of detergents, the consumer needs to know 
which brands have the most phosphates (posing a problem of water pollution), which

There should be no question as to the release of brand names; this 
information is not only desirable but, in certain circumstances, essential.83 84 
The results of testing such items as detergents or household drugs are 
meaningless to help the consumer distinguish among the manufacturers 
of similar products unless they indicate which product achieved what 
rating/4 Although the release of brand names in these situations is a 
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rendering of value judgments by the Government,* 85 this objection is 
overridden by the necessity of providing useful on-the-spot information 
to the consumer.

ones have the safest and most effective bleaching action, which ones brighten or soften 
and under what water conditions. The results of testing for these and other characteris
tics should be published in a clear and simplified chart form in the Federal Register of 
Consumers. This chart would enable the consumer to see what he is getting from 
“Brand X” that he is not getting when he buys “Brand Y”.

85 “Information which is publicly disseminated at the Government’s own initiative for 
the avowed purpose of aiding consumers in making competitive choices will inevitably 
have far greater impact and persuasiveness upon the general buying public than data 
which have been compiled solely for special purposes.” 1970 Hearings on H.R. 6037 
(Revised), at 89-90. See also Government and the Consumer 16. However, “(wjhilc 
it may not be the proper business of Government to tell people the ‘best buy’ it should 
be the Government’s function to give consumers information—including test results— 
so that they can make intelligent choices for themselves.” 1969 Hearings on H.R. 6037, 
at 188.

86 Under its powers to regulate interstate commerce, Congress has decreed that all 
consumer commodities must bear a label with the identity of the commodity’ and the 
name and address of the manufacturer. 15 U.S.C. § 1453(a)(1) (Supp. V, 1970). The 
label must also bear a statement of the net quantity of contents, by’ weight, measure, or 
numerical count. Id. § 1453(a) (2). It must also state the common or usual name of the 
ingredients in decreasing order of percentage composition. Id. § 1454(c)(3). How
ever, no safety information is required, and such information is rarely, if ever, present. 
See generally Marquis, supra note 3, at 62-69.

87 The Info-Tag proposal is derived from the British Tel-Tag system. An informational 
tag is attached to the product, rating the product against previously’ developed standards. 
Such tags should bear the seal of the foundation or organization setting the standards 
and would be available to all manufacturers. See Government and the Consumer 15-16; 
Elman, supra note 55, at 833-34.

88 Both S. 860 and H.R. 6037 contained provisions for the establishment of a Na
tional Information foundation to implement and oversee an Info-Tag system. S. 860, 91st 
Cong., 1st Sess. § 10(f) (1969); H.R. 6037, 91st Cong., 1st Sess. § 10(f) (1969). Since 
the tags would be available at the point of sale, the consumer would be able to obtain 
on-the-spot information for the purpose of comparing essential aspects of various 
products. The tag for a saucepan, for example, would state its material composition, its 
maximum and minimum capacity, directions for use, and performance under standard 
or specified conditions.

Complete information on brand names may not always be appropriate, 
however. There are situations where the consumer can make an in
formed choice only if he can evaluate particular characteristics and the 
validity of certain product claims. In the case of toys, for instance, the 
name of the manufacturer is relatively unimportant. However, informa
tion on weight, composition, and safety features should be clearly visible 
on the packaging.86 The consumer organization should therefore im
plement an Info-Tag system,87 whereby a distinctive label or tag bear
ing relevant information on product characteristics and features would 
be attached to each item.88



1971] Consumer Legislation 137

In the nontransactional area of consumer frauds,89 the organization 
should make available specific information as to types and methods of 
common fraudulent practices.90 Lists of these practices could be sent 
to local governments for wider distribution through community action 
agencies, the local media, and public transportation advertising.91 Mu
nicipal governments could also be assisted in training their enforcement 
officers to recognize and deal with these deceptive practices,92 through 
allotment of federal funds and provision of detailed teaching aids.93

89 See note 8 supra and accompanying text.
90 The National Better Business Bureau listed the 10 most serious frauds as 1) bait 

and switch; 2) home improvement swindles; 3) chain referral swindles; 4) charity 
swindles; 5) phony credit certificates; 6) business opportunity schemes; 7) debt con
solidation gouging; 8) victimization of the aged; 9) health quackery; and 10) work at 
home schemes. Note, State Consumer Protection: A Proposal, 53 Iowa L. Rev. 710 & 
nJ (1967). A list of this type, with an explanation of the usual operating patterns for 
each category, could be used by local agencies to alert consumers to the schemes to which 
they most easily fall prey. The organization could insure that such a list is disseminated 
by sending copies to local consumer groups and by publishing the list in the federal 
consumer publication. See note 80 supra and accompanying text.

91 See note 151 infra and accompanying text.
92 Municipal governments should be encouraged to set up police fraud squads, analogous 

to the vice squads, which would operate especially in low-income areas. Police officers 
could be specially trained to identify common types of deceptive advertising or to 
recognize patterns in complaints about deceptive sales practices. Earlier detection and 
prosecution of these activities would serve to provide a greater blanket of protection 
for all consumers. See Effective Prograins for Protection, at 432.

93 A mechanism for providing this assistance already exists in the form of the Law 
Enforcement Assistance Administration (LEAA). See 42 U.S.C. 3701-81 (Supp. V, 
1970). The purpose of the program is to encourage state and local governments to 
adopt comprehensive plans for law enforcement through the authorization of grants 
for equipment, training, and research. Id. § 3701. The federal government is authorized 
to pay up to 75 percent of the cost of each approved program. Id. § 3731 (c). Forty 
percent of the federal funds must be made available by the states to local governments. 
Id. $ 3723(c). The organization could work with the LEAA to see that the state plans 
submitted for approval include provisions for increasing consumer protection. Tech
nical assistance and planning guidelines needed for training enforcement officers to cope 
with consumer problems could then be made available with the federal grants.

94 See notes 6-10 supra and accompanying text.
95 Business objections to government testing and product standards include fears that 

government criteria may not be valid in the consumer context and that such testing 
and standards would stifle development of new products and businesses. See 1970 

Effective consumer protection is possible only if the legislation creat
ing a consumer organization is drafted with a view to the problem.94 If 
the legislative intent is to protect the consumer, then priorities should 
be ordered to further that intent. Congress should not defer to the pres
sures of vested interests who oppose the release of test results and brand 
names, or who would otherwise retard the flow of information to the 
consumer.95
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REACHING THE DECISION MAKERS

A federal consumer organization must function to insure that con
sumer interests are considered in the decision-making processes of busi
ness, the mass media, and government, by inducing the development of 
greater responsibility in these areas and by suggesting various techniques 
and guidelines. Whenever public opinion could be used to emphasize 
consumer interests, the organization must generate that opinion and 
bring it to bear on the decision makers.

In the business community, the organization should encourage pro
ducers’ trade associations to set up effective complaint exchanges96 and 
informal arbitration boards97 to handle consumer problems. These fa
cilities would serve as alternatives to expensive litigation98 and as methods 
of improving relations between consumers and producers.99 Once the 

Hearings cm H.R. 6031 {Revised), at 89-90 (objections of the Association of National 
Advertisers), 118-22 (objections of the National Small Business Association). See 
generally The Council on Trends and Perspective of the Chamber of Commerce of 
the United States, Business and the Consumer 11 (1969) Thereinafter cited as Busi
ness and the Consumer] .

96 Trade associations of manufacturers of nationally distributed products could 
establish these complaint centers in major population areas. The consumer would be 
given the address and telephone number of his nearest center at the time he purchases 
the product. If he later has a complaint about the functioning, servicing, or quality of 
the product, he then could contact the complaint center where his problem would be 
handled quickly by knowledgeable personnel. See 1969 Hearings an S. 2246, pt. 1, at 104.

97 Informal arbitration boards would provide another method of resolving consumer 
complaints and disputes. The organization could recommend lists of knowledgeable, 
local, and neutral citizens from wffiich the trade associations would staff these boards. 
It could provide financial assistance to the associations to cover the cost of establishing 
these boards and could assist them in setting up fair and efficient internal procedures. 
The boards could not only mediate disputes and resolve complaints, but also could 
offer advice to both the consumer and the producer as to future dealings with each 
other. See id. at 69.

98 By providing an alternative to litigation, these facilities would benefit both the 
consumer and the producer. The consumer would be able to get a remedy faster, 
more cheaply, and more effectively than if he had brought suit. These facilities would 
give the producer a means of settling disputes, thus avoiding the prospect of lawsuits 
being brought against him. Id.

99 The establishment of these facilities would assist in broadening the perspective 
of the business community in its dealings with the general public. If consumers feel 
that business is as interested in them and in solving their problems as it is in making a 
profit, they will be far less apt to demand more government regulation and inter
ference. See generally Levitt, Why Business Always Loses, 46 Harv. Bus. Rev. 81 
(1968); T. Levitt, Ambivalence and the Consumer, Apr. 15, 1969 (paper submitted to 
meeting of the Council on Trends and Perspective of the Chamber of Commerce of 
the United States) (copy on file with Geo. L. J.); C.H. Madden, Alternative Strategies 
of the Private Sector Toward Consumerism, Apr. 15, 1969 (paper submitted to meeting 
of the Council on Trends and Perspective of the Chamber of Commerce of the United 
States) (copy on file with Geo. L.J.).
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business community appreciates that it too will reap benefits from the 
operations of these facilities, there should be less reluctance toward estab
lishing them. The organization should be available for consultation and 
provide any other assistance required by associations desiring to initiate 
consumer programs.

1'he Association of Home Appliance Manufacturers already has a 
consumer exchange through which its members actively work to pro
tect the public.100 Complaints about any aspect of appliance perform
ance are sent to the Association which then directs them to the appro
priate manufacturer, requesting a report on how the problem is to be 
resolved.101 The Association follows through until a satisfactory solu
tion is reached.102 A consumer organization should further industry ef
forts in this area by publicizing the existence of association facilities.103 
It might also initiate efforts to establish a centralized computer referral 
system to coordinate and steer complaints to the appropriate association 
or manufacturer for resolution through its internal procedures.104

1Despite assertions that its existence has been well publicized, it would seem that the 
general public is largely unaware of this complaint exchange. It received a total of only 
925 complaints in the more than 20 months from March 1968 to January 1970. 1910 
Hearings on S. 2246, pt. 2, at 263-64.

101 Id. at 263.
i°2 Of the 925 complaints received, the Association failed to reach a satisfactory 

solution in only 25 instances. Id. Although these figures do not take into consideration 
the number of consumers who may have been unhappy, but who—either because they 
did not know where to go or because they felt it was too much trouble—did not com
plain, this 97 percent success rate demonstrates the facility’s potential. If more con
sumers were aware of this service, this type of successful performance by a trade 
association would not fail to make purchasers feel more kindly toward the manufacturers 
of home appliances. See id. at 253.

103 In order to reach the greatest number of people, the organization could publish 
this information in the Federal Register for Consumers. See notes 80-82 supra and ac
companying text.

104 I'he use of computers in consumer protection would not need to be limited to 
complaint referral. The organization could utilize computers to provide specific in
formation to consumers; a person wanting to know how much air conditioning he 
needs for his house could send his questions to the organization which would feed 
them into a computer and send the answers back. Thus, the consumer would not be 
dependent upon the seller of the air conditioning to learn how much he needs. This 
type of large scale program would best be financed through congressional appropria
tions, using existing government computers. See 1969 Hearings on S. 860 and S. 2045, at 
384.

105 For example, the U.C.C. permits disclaimers of implied warranties. Uniform Com
mercial Code i 2-316(2). Express warranties, though theoretically not subject to dis
claimers, are governed by the parol evidence rule and, if made orally, would be diffi

Product warranties are a specific area where the trade associations can 
be of special benefit to the consumer. Such warranties are often of little 
use to the consumer because of their disclaimers;105 they should be re
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written to provide broader protection. Trade associations could be in
strumental in these revisions by urging their members to simplify and 
standardize warranty provisions.106 In addition to helping define the 
basic elements to be covered, the associations could also work to pro
vide incentives which would stimulate their members to do work under 
the warranties.107 Furthermore, a federal consumer organization could 
introduce legislation to require the associations to underwrite those war
ranties which their manufacturers refuse to honor or those which im
pose extreme financial burdens.108

cult to prove. See id. 2-316(1), 2-202. Express warranties may arise where the seller 
offers an opinion on the product and has special knowledge which is unavailable to the 
buyer. See Comment, Express Warrayties and Greater Consumer Protection front 
Sales Talk, 50 Marq. L. Rev. 88, 95 (1966). However, the burden of proof upon a 
buyer trying to establish an express oral warranty historically has been difficult to 
carry. Id. at 96. Furthermore, the lack of privity between buyer and manufacturer 
may make it difficult for the buyer to recover on his warranty. But see Henningsen v. 
Bloomfield Motors, Inc., 32 N.J. 358, 412-16, 161 A.2d 69, 99-101 (1960).

106 A number of trade associations already promote the use of standardized war 
ranties by their members. However, consumers are often unable to understand the 
terms and the limitations of the warranties which come with the products thev buy. 
As a result, they are angered and frustrated when they attempt to obtain repairs or 
servicing under these warranties. The trade associations must assist manufacturers in 
clarifying their warranties after determining the basic elements which should be in
cluded. See Business and the Consumer 3, 12.

107 /¿.

108See J. Bishop, Jr. & H. Hubbard, Let the Seller Beware 173-74 (1969).
109 The Better Business Bureaus are composed of the member businesses in each 

community. Theoretically, they act as self-policing units, monitoring the practices of 
their members. They also set advertising standards for their members. These, however, 
often have been ignored and rarely enforced. See Effective Programs for Protection, at 
404-06. Even though the Bureaus are voluntary organizations, and even though they 
may bring to bear only those sanctions, beyond moral suasion, that their membership 
will accept, the Bureaus, nevertheless, can play an important role in consumer protec
tion. For instance, they could require their members to submit to the arbitration of 
consumer complaints. See 1969 Hearings on S. 860 and S. 2045, at 552-53. They also 
could coordinate communications among producers, sellers, and consumers in order to 
provide the producers and sellers with information on consumer dissatisfaction and dis
pleasure. See Business and the Consumer 13.

HO Frequently, a consumer who calls on his Better Business Bureau for information on 
a specific business or practice is told that the Bureau cannot help him, cither because 
the Bureau is not inclined to give out the information, or because it does not know the

Another way to make business more responsive to consumer prob
lems is to revamp the Better Business Bureaus. These groups have the 
potential to be powerful consumer allies; unfortunately, this potential is 
largely unrealized.109 A consumer organization should publish lists of 
those bureaus which do not provide adequate information on business 
and business practices110 or which do not enforce local business standards 
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against fraud and deception. Hopefully, these lists would serve to arouse 
consumer opinion to bring pressure on the bureaus to reform themselves 
and to play a more active role.

The corporate decisionmaking level should be the focus for efforts 
to make business more responsive to consumer demands. A consumer 
organization, for example, could encourage and pressure business to be 
more diligent in quality control.111 It could use its position as an arm 
of the federal government to threaten introduction of legislation creat
ing tough federal product standards, thereby prodding business into more 
effective self-regulation. The organization could also influence business 
bv sponsoring legislation to provide tax benefits for large corporations 
which seat consumer representatives on their boards of directors.112

answer and wishes to make no effort to find it. See Effective Programs for Protection, 
at 405.

Hl Business must develop a greater concern for minimizing manufacturing defects and 
upgrading marketing methods and product quality. The organization should assist 
manufacturers in establishing more rigid quality control procedures. “What the con
sumer really wants these days is assurance that the product he buys has integrity. 
Industry's opposition to such desires accomplishes nothing more than confirming the 
consumer’s worst fears: Dangerous imperfections are present in the marketplace.” 
J. Bishop, Jr. & H. Hubbard, supra note 108, at 146.

112 Such legislation would not be directed toward turning the traditional corporation 
into a public entity. Its sole purpose would be to provide representation for the con
sumer in an institution whose decisions have a great deal of impact upon him. See 
¡969 Hearings on S. 860 and S. 2045, at 393-94. Ralph Nader testified in favor of “a 
very radical participation in the corporate decisionmaking by constituent groups to 
which they [the corporation] pay lip service.” Id. at 394.

113 The Corporation for Public Broadcasting already has the statutory authority to 
contract for and assist in the production of programs which serve the public interest. 
See 47 US.C. § 396(g)(2) (Supp. V, 1970).

114 Programs dealing with credit practices would be most beneficial in virutally any 
metropolitan area where there is a greater concentration of low-income consumers. 
See notes 143-148 infra and accompanying text. On the other hand, a program on a 
home improvement scheme indigenous to a state such as Iowa would be of little interest 
or value to consumers in New York. The local media, because of their responsibility 
to the public, should be able to suggest topics for programs needed in their communities 
and to obtain funds to produce such programs, either from private sources or from 
the organization. The media would then broadcast these programs with the coordina
tion and cooperation of the organization.

Generating public opinion acts as a catalyst to stimulate those elements 
of society whose decisions have the most impact upon the consumer and 
his problems. Public opinion can be generated through creative use of 
the mass media. The organization should therefore work with public 
nonprofit networks113 and individual stations to prepare and produce 
programs dealing with specific consumer problems. These programs 
would be made available to any station or network that wished to report 
on a problem of local or national import.114 The organization could also 
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furnish these programs to schools and private groups to assist them in 
their consumer information projects.115

115 See notes 146-152 infra and accompanying text.
116 The task for advertising should be to reconcile appearance with reality. See 

J. Bishop, Jr. & H. Hubbard, supra note 108, at 120. “[TJhere should be a point in ad
vertising when a purchaser can determine what the product is all about.” 1969 Hearings 
on S. 860 and S. 2045, at 357.

117 The Supreme Court has held that it is the right of the viewers and listeners, not 
the right of the broadcasters, which is paramount. See FCC v. Sanders Bros. Radio 
Station, 309 U.S. 470, 475 (1940). See also United States v. Frank, 225 F. Supp. 573, 576 
(D.D.C. 1964).

118 One method of forcing this awareness would be to require the licensing of net
works. This would provide some control over the operations of the networks—the 
same control which presently exists over independent stations. The organization 
could, if necessary, voice consumer complaints about network programming during 
license renewal hearings. See note 58 supra.

U9 Broadcasters should be given the responsibility for rejecting any advertisements 
which seem suspicious or appear to be misleading or deceptive. By screening the ad
vertisements they carry, the media can play a role in forcing advertisers to be more 
aware of the consumer and to take steps to inform him honestly about their products. 
See Effective Programs for Protection, at 408. After an initial industry rejection, the 
organization could determine whether the advertisements in question are in fact mis
leading or deceptive. At this stage and in any judicial review of this determination,, 
the burden of proof should be on the proponent.

i20 See notes 6-8 supra and accompanying text.

The mass media, however, so important in generating public opinion, 
are themselves an area which must develop a greater awareness of and 
concern for consumer problems. Standards should be developed which 
dictate that advertising carried by the media serve the consumer as well 
as the producer, and that individual advertisements not only sell, but in
form.116 The implementation of these standards would force the broad
casters, as users of the public airwaves,117 to be more aware of their re
sponsibilities to the consuming public.118 The organization, either through 
legislation or by aiding the Federal Communications Commission to re
vise its regulations, should require radio and television broadcasters to 
screen their advertising.119 It could also publish, in the Federal Register 
or a federal consumer publication, lists of stations and major metropolitan 
newspapers which do not monitor advertising. Such lists would have 
the effect of warning consumers that they should not place total reliance 
on the advertisements carried by those stations and papers.

Government is the third major area where the consumer voice must 
be raised. Although government is a secondary party to the basic con
sumer-producer relationship,120 its decisions, particularly in the legisla
tive context, should be made in the light of consumer needs. Efforts 
should be directed toward influencing governmental decisions by lobby
ing at federal and state levels. The organization could utilize public opin
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ion surveys and polls of consumer problems to make lawmakers aware 
of consumer needs and to influence pending legislation. In appropriate 
situations, the organization should provide technical assistance to con
sumer groups and representatives who are called upon to testify before 
legislative committees.121 It should also assist Congress and state legis
latures by drafting model legislation to cover particular consumer prob
lems such as door-to-door salesmen122 or retail sales and installment prac
tices.123 Furthermore, the organization could recommend specific legis
lative changes—either supplementary statutes or amendments designed 
to close loopholes—which would increase the effectiveness of existing 
statutes. One such change, applicable to many consumer problems, would 
be a statutory grant of explicit federal criminal jurisdiction to the 
states.124

• For example, the organization could collect data from other governmental depart
ments, affix a statement on its view of the consumer position, and pass the information 
along to private citizens or consumer groups who need documentation for their own 
stands on pending consumer legislation.

122 See note 161 infra and accompanying text.
123 See notes 158-160 infra and accompanying text.
124 The justification for giving the states jurisdiction over federal criminal offenses in 

'he area of consumer protection is that the local officials, who are primarily affected, 
can take enforcement action far more quickly and efficiently. Furthermore, this would 
alleviate the burden on the federal courts since they would not be forced to hear 
minor suits of a more local nature. Meserve, The Proposed Federal Door-to-Door Sales 
Act: An Examination of Its Effectiveness as a Consumer Remedy and the Constitutional 
Validity of Its Enforcement Provisions, 37 Geo. Wash. L. Rev. 1171, 1194 (1969).

The Supreme Court held in Testa v. Katt that not only could state courts enforce 
federal penal statutes, but they might be compelled to do so. 330 U.S. 386, 391 (1947), 
citing Claflin v. Houseman, 93 U.S. 130 (1876). It is possible to argue that federal 
criminal jurisdiction is merely carved out of existing state jurisdiction; that the states 
retain jurisdiction over all criminal matters, even where their jurisdetion might overlap 
the federal, unless the field has been expressly preempted. Meserve, supra, at 1206-08. 
This argument would allow the states to enforce, constitutionally, the criminal sanctions 
which are provided in federal consumer statutes. An express grant of jurisdiction to 
the states would have the same result, but obviate resort to this argument. State officials 
could then prosecute violations of federal law sua sponte. Id. at 1208.

It might also be possible to combine an individual consumer’s civil cause of action 
against an offending business with the state’s criminal prosecution under the federal 
statutes. Id. at 1210. Although the consumer svould have to observe the criminal, 
rather than the civil, evidentiary rules, this joinder of causes of action “could expedite 
the resolution of private proceedings immensely and could provide relief in cases where 
the plaintiff has no other feasible recourse.” Id. at 1216.

PROTECTION AGAINST MONETARY ABUSES: INFLATION
AND IRRESPONSIBLE GOVERNMENT SPENDING

It mav be that some of the greatest economic damage in the American 
marketplace comes from two sources under indirect governmental con
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trol. One of these, inflation, acts to dilute individual spending power. 
Another, burgeoning public spending, increases the tax bite and di
minishes net disposable income. As the magnitude of these effects has 
increased in recent years,125 126 it is the consumer who has been left with 
less purchasing power and less money. Nevertheless, it is the consumer 
who is not directly represented in the councils that decide the rate and 
path of the increases he must pay for with watered-down earnings.

125 Although examples of inflation and rising federal spending, in areas such as wel
fare payments, are presented daily through personal experiences and the media, there 
were some dramatic examples presented in the course of consumer hearings. One repre
sentative example cited a 24 percent increase in the price of copper in just nine 
months. 1969 Hearings on HJR.. 6037, at 111.

126 The President, through the expertise of the Council of Economic Advisers, has 
made the most visible use of this technique. In fact, Joseph Califano testified that the 
Administration’s voice in these affairs went far beyond such matters as Federal Reserve 
policy into, for example, the matter of trying to convince the Defense Department to 
switch from butter to margarine when butter prices went up. Id. at 115.

127 Joseph Califano revealed that while he served as a Special Assistant to President 
Johnson, the automobile companies were called in every year to review their costs in 
terms of proposed price increases, and then the White House would give its own view, 
quietly and privately. Califano’s personal recollection was that in every year the final 
price increases were less than those originally proposed. Id.

128 Such cooperative efforts would be especially helpful in industries which produce 
basic commodities. Steps have already been taken along these lines by the Nixon Ad
ministration in the construction industry through a study group headed by Dr. Paul 
McCracken. Id. at 116. There are two theories involved here: that the basic commodity 
prices are critical to price stability, and that these prices will be automatically increased 
by businessmen unless some form of government counseling is employed. Id.

A wide variety of tools must be put to work in the area of inflation. 
One needed function is the publication and promotion of an independent 
consumer fiscal and monetary policy. Business and the executive branch 
of the Government voice their opinions privately and through the 
media120 on Federal Reserve policy, and to the Office of Budget and 
Management on the national budget. The consumer voice should be 
heard alongside business and the Administration when, for instance, a 
Federal Reserve Board decision to change interest rates will have an in
direct effect on home mortgage rates. A consumer-oriented budget re
view and a review of specific programs could be conducted with the ob
jective of voicing consumer preferences where there are alternative pos
sibilities in composing the national budget.

Another means for combating inflation would be industrywide studies 
for the purpose of bringing economic expertise to critical wage negotia
tions.127 To influence private industrial decisionmaking, a consumer or
ganization should make effective use of its position by bringing together 
the corporate heads in a concentrated industry in an effort to counsel 
against wage and price increases.128 Federal purchasing policies and the 
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composition of government stockpiles12* are a practical tool which can 
be used to influence industry to develop consumer-oriented products. 
As an illustration, this could be implemented bv offering to purchase 
onlv automobiles with bumpers designed to withstand a five mile per 
hour crash.129 130

129 Government stockpiling can be most effectively employed to influence markets 
that are supplied by only a few large firms, since these are the markets where the 
consumer is ordinarily helpless in affecting prices. Id. at 111. Unfortunately, there 
is not much evidence that anything in the way of planned stockpiling has been done 
thus far. Id. at 117. By “purchasing policies” it is intended that the same technique 
as stockpiling be used, so that channels of purchasing such as the Defense Department 
or the General Services Administration could choose between different types of inter
changeable metals to buv from low-priced producers and encourage competition. Id. 
at 115.

130 A private insurance company, Allstate, has already begun to use this technique to 
pressure automobile companies into developing a new bumper through buyer demands, 
since Allstate is offering owners of cars with the new bumper a lower insurance rate. 
See U.S. News & World Rep., Oct. 19, 1970, at 3.

131 This proposal follows the outline of a bill introduced in the Senate in early 1971. 
See S. 1022, 92d Cong., 1st Sess. (1971); 117 Cong. Rec. S2135-36 (daily ed. Mar. 1, 
1971) (remarks of Senator Ribicoff).

132 Insurance is a prime example of a regulated service industry. See, e.g., Cal. Ins. 
Code § 41 (West 1955); N.Y. Ins. Law § 40 (McKinney 1966); Pa. Stat. Ann. tit. 40, 
5 23 (1954). Other services which are operated for the benefit of the public are also 
frequently subject to state regulation. See, e.g., Conn. Gen. Stat. Ann. § 16-319 (1958) 
(taxicabs); Hawaii Rev. Laws § 269.15 (1968) (public utilities, including telephone, 
telegraph, water, gas, electricity); Mich. Comp. Laws Ann. 460.551-.559 (1967) (trans
mission of electricity).

In the area of irresponsible federal spending, a consumer organization 
must develop a method for ongoing consumer protection at the decision
making point of federal expenditures. One plan would be to authorize 
the Comptroller General to analyze any legislative proposals and their 
alternatives for long-term costs and benefits, to subpoena contracts and 
papers of private firms that would be necessary as part of a study, and 
finally to seek court injunctions to prevent any officer in the executive 
branch or any other federal employee from making what the Comp
troller General considers an illegal or erroneous expenditure of funds. 
W ith access to these facilities a consumer protection body would advo
cate in a practical sense the consumer voice in federal spending.131

MEETING THE DISTINCT PROBLEM OF THE SERVICE-ORIENTED ECONOMY

The implementation of the consumer’s right to be informed is as es
sential in a service context as in a product context. Even though many 
service industries are already quite heavily regulated by the states,132 
these regulations are seldom drawn with the overriding interest of the
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consumer and his needs in mind.133 A consumer organization must, there
fore, develop programs which insure that the consumer is considered in 
the regulation of service industries.134 It should, for example, propose 
and implement a comprehensive overhaul of the insurance industry on 
the federal level.135 The proposal should include strict limitations on a

133 For example, the complex nature of the insurance industry prevents the insurance 
consumer from making his needs and interests known to the legislature. When state 
insurance laws are being revised, the insurance companies make their views known bv 
lobbying. The consumer views, however, are almost never represented because there are 
so few people who can grasp the situation from the consumer’s viewpoint. One result 
has been that, in deference to industry’s interests, state regulation has tended to exclude 
the growth of group property and liability insurance. See 1970 Hearings on S. 2246, 
pt. 2, at 332-35, 339. This is but one instance where consumer interests are sacrificed at 
the state level—a common occurrence in this and other fields.

Moreover, there are a number of service areas which should be, but seldom are, 
regulated by the states. For example, there are only a few states which exert any control 
over correspondence courses and private technical or vocational training. Where there 
is control, it is generally limited to prohibitions against deceptive advertising and to a 
requirement that the school have what amounts to a good moral character. See Cal. 
Educ. Code 29008, 29007.3 (West Supp. 1970). In California, courses leading to 
degrees with a technical, educational, or professional objective must be approved bv 
the Superintendent of Public Instruction. Id. § 29007.5. His approval is based on 
whether or not the course meets “recognized accepted standards” for reaching the 
objective. Id. There is obviously a great need for more direct control of these enter
prises by the states. The organization could be most useful in establishing the “recog
nized accepted standards” for each of these institutions.

134 The consumer often has little opportunity to make his views known when, for 
example, his telephone rates are increased or his service is altered. Although a state 
public utilities commission may hold hearings on these matters. The consumer is seldom 
aware of the changes until they are accomplished facts. Information on proposed 
changes in service or rates should be enclosed with monthly utility bills. To open the 
lines of communication from the consumer to his government, local authorities, with 
the help of the organization, could establish a central complaint center to which the 
consumer could call or write about his problems with a utility company. Requiring the 
utilities to include the address and phone number of the complaint center on all monthly 
bills would help make the consumer aware of another way to make his voice heard.

135 Such overhaul need not substitute federal for state regulation. However, the 
organization should undertake a complete study of the problems and crises in the insur
ance industry as regards the consumer. Legislation could be proposed requiring the 
states to establish assigned risk pools for people who are unable to obtain insurance on 
the private market. Such legislation could be modeled after the existing federal pro
gram of property reinsurance. See Urban Property Protection and Reinsurance Act 
of 1968, 12 U.S.C. 1749bbb-l to -16 (Supp. V, 1970). This federal program is de
signed to encourage the states to establish Fair Access to Insurance Requirements plans 
(FAIR plans) in order to make property insurance more readily available, particularly 
in urban areas. Id. $ 1749bbb-3. The participating insurers in those states whose plans 
are approved become eligible for federal reinsurance to cover their losses on high risk 
properties. The cost of the program is shared by the federal and state governments. 
See id. 1749bbb-8(c), -9. The Act also authorizes the Secretary of HUD to engage 
in studies with the states and private insurers on marketing techniques, loss prevention 
methods, and general problems of unavailability of property insurance. Id. § 1749bbb-16. 
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company's ability to cancel policies,130 the concept of no-fault auto
mobile insurance,137 and a broad national health insurance program.138 
This approach to the insurance problem would be incomplete, however, 
unless the organization were able to assist state and municipal govern
ments in disseminating information and coordinating their regulatory ef
forts. Pamphlets giving a clear description of various aspects of the fed
eral insurance regulations could be given to the states with instructions 
that they be made available to the consumer in the offices of registered 
insurance agencies.

An overhaul of the insurance industry along these lines should cover all types of 
casualty and liability insurance. As the initiator of this overhaul, a consumer organiza- 
non would also be able to take a lead in simplifying and clarifying the mass of regula- 
tions and tvpcs of policies which tend to make insurance so incomprehensible to the 
consumer.

•’6 Grounds for cancellation of insurance policies by the insurance companies should 
be strictly limited in all states. Many states provide little or no protection against 
arbi’rarv cancellations, and the ability to cancel is considered to be a matter of con
tract. See, e.g., Conn. Gen. Stat. Ann. §§ 14-113 to -133 (1958); Ohio Rev. Code Ann.

4509.01-.99 (Page 1965); Texas Rev. Civ. Stat. Ann. art. 6701(h) (1969). See also 
Note, State Statutes Governing the Cancellation of Automobile Insurance, 1969 Duke 
L.J. 327, 330-32. Several states have enacted statutes which provide exclusive grounds 
tor cancellation of automobile insurance policies. The most restrictive of these statutes 
allow cancellation in only two instances: suspension or revocation of the insured’s 
driving license, or non-payment of premiums. See, e.g., Cal. Ins. Code §§ 660-69 (West 
Supp. 1968); N.Y. Ins. Law § 167-a (McKinney Supp. 1968); Pa. Stat. Ann. tit. 40, 
B 1008.l-.il (1968).

The organization should encourage the passage of such restrictive legislation in all 
states. It should also encourage legislation to deal with the problem of nonrenewals. See 
1970 Hearings on S. 2246, pt. 2, at 350; Note, supra, at 340-47.

: 7 "A sound auto compensation system should provide insurance protection for all 
persons exposed to injury from automobiles; and such protection should at least include 
recoven’ for economic loss.” Magnuson, A Forecast, Trial, Oct.-Nov. 1970, at 26. 
Under the new no-fault automobile insurance law in Massachusetts, compulsory per
sonal injury protection is required on all registered motor vehicles. Mass. Gen. Laws 
Ann. ch. 90, § 34A (1970). Any person injured as a result of a motor vehicle accident 
may recover up to $2,000 for medical bills and economic loss from the insurer of the 
car. Id. $ 34M. These payments are in lieu of any tort action by the injured person, 
but the insurer who pays is subrogated to the injured person’s rights and may bring 
an action against any other person or insurance company which may be liable. Id. The 
concept of no-fault insurance provides immediate relief to the injured person and some 
benefit to insurance companies who are not forced to pay exaggerated pain and suffer
ing claims. For a fuller discussion of the problems of and arguments against no-fault 
insurance, see Trial, Oct.-Nov. 1970, at 6-80.

138 A realistic insurance program must also recognize the need to tie benefit schedules 
to the cost of living so the brunt of inflation is not borne by the dependent and dis
abled. See Special Message from President Richard M. Nixon to the Congress on Social 
Security, Sept. 25, 1969, in Public Papers of the Presidents § 372, at 740 (1969); Special 
Message from President Lyndon B. Johnson to the Congress: “Health in America,” 
Mar. 4, 1968, in id. § 111, at 322 (1968).

In many service areas, the consumer’s problem amounts to outright 
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deception or fraud.139 For example, home improvements and appliance 
repairs, representing a wride range of services having a direct impact upon 
the consumer,140 are often unnecessarily extensive and costly. Super
fluous services are foisted upon the consumer who, not understanding 
the complexity of the work involved, is generally willing to rely upon 
the representations of those who hold themselves out as qualified repair
men. The consumer’s ingenuousness in this area can make him easy prev 
to unscrupulous contractors who inflate their costs or trap their victims 
into unconscionable financing agreements. The organization should rec
ommend that the states adopt licensing and inspection procedures wher
ever they are needed to control prices and the quality of performance.141 
These recommendations and procedures should be incorporated into 
model or uniform legislation drafted by the organization which could 
then assist private groups in lobbying for passage by the states.142 After 
observing the success of these model laws in coping with individual con
sumer problems, the organization would be able to evaluate current solu
tions, then expand and create new ones as they are needed.

139 w. Magnuson & J. Carper, The Dark Side of the Marketplace 3-31 (1968); 
Note, Consumer Legislation and the Poor, 76 Yai.e L.J. 744, 758 60 (1967).

140 See note 90 supra.
141 The licensing of repairmen of products such as television sets would aid the 

consumer in choosing a reputable and knowledgeable person when repairs are needed. 
Spot checking by local government groups or Better Business Bureaus would ferret out 
those repairmen who consistently overcharge or do poor work. See Effective Pro
grams for Protection, at 419-21. The National Chamber of Commerce has recently 
drawn up a 10-point code to further implement consumer rights. One of these points 
emphasizes the responsibility of American business to “maximize the quality of product 
servicing and repairs and encourage their [reasonable] pricing.” 1970 Hearings an S. 2246, 
pt. 2, at 312.

142 For a fuller discussion of model consumer protection legislation, see notes 166-172 
infra and accompanying text.

143 “(W]e should be vitally concerned with redressing the imbalance in the market
place, assuring that the consumer has available sufficient information to make a ra
tional choice—is able to balance against price, the individual characteristics of perform
ance, quality and repairability—among products and services he may buy.” 1969 Hear
ings on S. 860 and S. 2045, at 731. See D. Caplovitz, The Poor Pay More 182 (1963); 
W. Magnuson & J. Carper, supra note 139, at 6, 33, 36, 60; V. Packard, The Waste 
Makers 251 (1960). “[T]he consumer and the social order in which he lives should be 
spared the frightful consequences of his ignorance and his inability to bargain.” 1970 
Hearings on S. 2045, at 211.

PUTTING CHOICE BACK INTO THE MARKETPLACE

The consumer stands in an essentially unequal position in the market
place.143 The low-income consumer, in particular, has little bargaining 
power and often has less flexibility in his transactions than other con
sumers because he is unable to obtain credit easily, from different 



1971] Consumer Legislation 149

sources.144 He has little idea of his rights under the law and less idea of 
where to go for help when he feels he has been cheated.145 It is clear that 
a consumer organization must act to bolster these weaknesses if it is to 
represent all consumers.

1^4 D. Caplovitz, supra note 143, at 180.
145 Exposed to misleading advertising and ruthless salesmen, [low-income con

sumers] are pressured into buying shoddy merchandise at exorbitant prices. 
Confused by the multitude of credit institutions, they are easily put off by 
the merchant who wants to evade his responsibilities. Given some protection 
by the law, they are too naive, too uninformed, too intimidated to know 
their rights or to exercise them when they do. As a result, the laws de
signed to protect them as well as the merchant often operate as an aid to 
the merchant’s exploitation of them.

Id. at 169.
146 The eventual success of a consumer education program depends upon the de

velopment of habits and attitudes in young consumers. Young consumers, in particular, 
must be introduced to methods of evaluating the quality of products and assessing the 
validity of advertising claims. Building these and other skills early in life will facilitate 
their later acquisition of information and will prepare them to function more effectively 
in the marketplace.

147 See Jones, The Inner City Marketplace: The Need for Law and Order, 37 Geo. 
Wash. L. Rev. 1015, 1030 (1969).

148 Possible curricula objectives in the area of housing conditions cover a wide range 
of subjects: understanding the significance of rent, water supply, ventilation, and home 
ownership as elements of the housing problem; knowing the fundamental elements 
which determine the quality of a home; using a housing standard, including rent, num
ber of rooms, toilet, bath, heating, closet space, ventilation, storage space, lighting, drain
age, and laundry, in the purchase or selection of a home; knowing how to report illegal 
housing conditions to the proper governmental authority. See H. Harap, The Educa
tion of the Consumer 83 (1924). An optional course is available in New York high 
schools which seeks to instill an understanding of such basic consumer problems as 
credit terms and the functioning of the marketplace. See 1969 Hearings on H.R. 6031, 
at 120.

Every possible remedy to this unequal bargaining position ultimately 
depends upon a comprehensive consumer education program, not only 
to educate the average consumer, but particularly to influence young 
consumers.146 Such a program should be designed to teach consumers 
how to compare and evaluate credit terms, to give them a basic under
standing of how the marketplace operates and of their role in it, and 
to inform them of their legal rights and remedies.147 A consumer organi
zation must bear the major responsibility for developing this program 
and facilitating its implementation by state and local governments and 
private groups. This program should be shaped so that it can be incor
porated into state school curricula on the junior high and high school 
evels.148 This in turn would require assisting colleges and universities 

to train teachers to handle the public school program. The organization 
could also make educational materials available, including films and other 
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imaginative visual aids, for use in schools and by private consumer groups 
and local community agencies.

The key to any program of consumer education lies in finding better 
methods for communicating information to the consumer.149 Thus, an 
educational television program, perhaps patterned after Sesame Street, 
could be used to reach greater numbers of consumers.150 Advertising 
space on public transportation151 and columns in local newspapers152 are 
other ways to reach the consumer and focus his attention on what he 
should know or do about his problems.

149 See D. Caplovitz, supra note 143, at 184.
150 The problems of low-income consumers and the merchants with whom they deal 

could be portrayed in humorous songs and sketches. Simplified lessons in consumer 
credit mathematics could be taught through animation and viewer participation games. 
Playlets depicting the consumer in small claims court could be used to illustrate the 
problems he faces, both as plaintiff and defendant, and to show tactics and strategies 
he could use to overcome these problems. Such an educational program should be 
aimed particularly at the poor, the uneducated, and the unsophisiticated consumer. 
It should use familiar situations to illustrate its lessons, both the problems and the pos
sible solutions, but always with humor and taste.

151 Advertising on busses, subways, and taxicabs would be tremendously effective in 
spotlighting fraudulent and deceptive sales practices. Since these facilities are owned 
or regulated by municipal governments, these authorities could require that space be 
provided, or could pav for the space as an ordinary advertiser. These ads must always 
include a telephone number which consumers can call for information and help.

152 Weekly discussion columns in local newspapers, or perhaps daily columns of the 
“Dear Abby” genre where consumer questions are answered in print, could spotlight 
general consumer problems and also serve as a mechanism to help consumers answer 
their own questions. Succinct spot announcements about pervasive fraud operations, 
placed on the front pages of these newspapers, would also serve to attract the con
sumer’s attention and inform him of steps he can take if he has been defrauded. See 
Effective Programs for Protection, at 449.

153 See D. Caplovitz, supra note 143, at 183. One essential strategy would be to 
provide effective local counseling services to encourage comparison shopping. Id. at 
185; Federal Trade Comm’n, Economic Report on Installment Credit and Retail 
Sales Practices of District of Columbia Retailers XV-XVI (1968) [hereinafter cited 
as FTC, Economic Report], The counseling should include advice on where to shop, 
how to arrange credit financing, and what to look for in an installment sales contract. 
The counseling center might also provide a “professional shopper” to accompany the 
consumer who has language difficulties or a total lack of understanding of how to buy 
most safely and efficiently. See Note, supra note 66, at 1657, 1683 & n.123.

154 FTC, Economic Report XIV. See Jones, supra note 147, at 1027.
155 Jones, supra note 147, at 1028. The present programs of both the federal govern

The consumer organization must also work to develop new strategies 
to broaden the shopping horizons of the low-income consumer.153 The 
absence of comparative shopping is due as much to the consumer’s lack 
of mobility and the unavailability of credit elsewhere as it is to his igno
rance and lack of information.154 Therefore, the development of new 
local enterprises must be encouraged,155 and reliable merchants must be 
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induced to enter the low-income market in greater numbers.156 Com
petition would naturally widen the range of available products and tend 
to lower the cost of credit in low-income areas.157 The organization could 
strengthen these tendencies by introducing legislation which would pro
vide tax incentives to these merchants and enterprises, and possibly guar
antee government insurance.

ment and private industry to encourage the development of black-owned business would 
be applicable to the problems of expanding the inner citv marketplace. See generally 
Jones. Role of National Companies: Ghetto Development, Redress of Denied Oppor- 
: unities, Gtowth and Profit Maximization or Black Capitalism, 25 Bus. Law. 133, 
138-40 (1969 Special Issue).

156 D. Caplovitz, supra note 143, at 187; FTC, Economic Report XV-XVI. Estab
lished department stores and chain retailers of such items as shoes and clothing are 
examples of the type of merchants who should be encouraged to compete in the low- 
income market.

157 See authorities cited in note 153 supra.
158 Retail sales and installment credit statutes arc useful tools to curb unscrupulous 

businessmen. See Effective Programs for Protection, at 424. The Consumer Credit 
Protection Act has brought some relief to consumers in the area of credit practices. 
See 15 U.S.C. 1601-16811 (Supp. V, 1970). However, the great majority of state 
statutes still allow the consumer to be exploited, and they provide too few remedies 
for the consumer who becomes aware of his injury. See 1970 Hearings on S. 2045, at 
178-224.

159 See, e.g., Mass. Gen. Laws Ann. ch. 2550, § 25A (Supp. 1970); N.Y. Pers. Prop. 
Law § 403 (McKinney Supp. 1970); Wash. Rev. Code Ann. § 63.14.020 (1967).

160 The holder in due course doctrine protects the purchaser of a promissory note. 
A seller often sells the buyer’s note and installment sales contract to a bank or finance 
company, to whom, upon notice, the buyer makes subsequent payments. If the bank 
or finance company accepts the note for value, in good faith, and without notice of a 
defense or claim, it becomes a holder in due course and, as such, is not subject to 
most defenses which the buyer may have against the seller. Uniform Commercial 
Code 55 3-302, 3-305. The abolition of this doctrine in consumer transactions would 
permit a defrauded buyer to sue either the seller or rhe bank or both. If the seller 
has gone out of business, then the buyer would have recourse against the bank, recourse 
which he seldom has at present.

The rationale for eliminating the doctrine in consumer transactions is that the buyer 
does not have the facilities or opportunities of the bank or finance company to learn 
of or know the seller’s reputation. If financing companies w'ere subject to the buyer’s 
defenses against the seller, they would investigate far more closely the practices of 
those whose paper they buy. As a result, fraudulent or fly-by-night sellers would be 
forced out of business or forced to change their ways in order to obtain financing. 
Furthermore, in cases where the seller refuses to satisfy the buyer, the bank is far more 
able to bear the risk of loss than is the buyer himself. See, e.g., Johnson, The Uniform 
Consumer Credit Code and the Low-Income Consumer, 37 Geo. Wash. L. Rev. 1117, 
1126 (1969). But see Uniform Consumer Credit Code § 2.403 (Alternative B).

The organization should draft model consumer legislation to be en
acted by the states, to strengthen the retail sales and installment credit 
statutes now in force.158 For example, the holder in due course doctrine, 
alreadv partially repealed in several states,159 should be abolished in all 
consumer transactions.160 Cooling-off periods should be provided to pro
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tect the consumer who acquiesces in the face of high-powered salesman
ship.161 Successful prosecutions for engaging in deceptive sales prac
tices should result in fines proportional to profits, providing a pool from 
which to make restitution to the injured consumer.162 Merchants should 
be prohibited from repossessing an item bought on credit and then ob
taining a deficiency judgment as well.163

161 Cooling-off periods are intended to give the consumer a period of time after a 
door-to-door sale, during which period he may change his mind and cancel the con
tract. These periods are particularly applicable to the low-income consumer who is 
susceptible to high pressure salesmanship. The Uniform Consumer Credit Code gives 
the buyer three days in which to cancel and requires that the seller inform the buyer 
of this right at the time of sale. Uniform Consumer Credit Code §§ 2.5O1-.5O2. See 
generally Sher, The “Cooling-Off” Period in Door-to-Door Sales, 15 U.C.I..A.L. Rev 
717 (1968). The cooling-off period thus gives the consumer a second chance to look over 
the product or service, to consider whether he can afford it, and to discuss the sale with 
other members of his family before finally making up his mind. Id. at 732.

The most effective consumer protection obviously is that which the con
sumer can provide for himself, when he is fully informed and has the op
portunity to make a choice free of excessive sales pressures. The existence 
of a short cooling-off period during which the consumer can cancel his 
purchase commitment should contribute substantially to the sort of atmos
phere in which such an informed choice can be made.

Id. See also Mass. Gen. Laws Ann. ch. 255D, § 14(a)(2) (1969); Wash. Rev. Code 
Ann. § 63.14.154 (1967); Note, Consumer Protection: The Proposed Cooling-Off Pro
visions, 2 Valparaiso U.L. Rev. 338 (1968).

162 Model retail sales and installment credit legislation should provide an assortment 
of remedies for consumers who are injured as a result of a seller’s violations. One of 
the best remedies would be to provide for some sort of restitution to the consumer 
Civil fines could be assessed against the violator with the proceeds going to those con
sumers who can prove the amount of their injuries. Treble damage actions or multiple 
recoveries could also be provided as methods for the consumer to obtain direct relief. 
See W. Magnuson & J. Carper, supra note 139, at 71-72; Wade & Kamcnshine, Resti
tution for Defrauded Consumers: Making the Remedy Effective Through Suit hy 
Government Agency, 37 Geo. Wash. L. Rev. 1031, 1059-62 (1969); Note, State Con
sumer Protection: A Proposal, 53 Iowa L. Rev. 710, 731 (1967); Effective Programs for 
Protection, at 428.

163 The U.C.C.C. places no restrictions on deficiency judgments if the cash price of 
the repossessed goods exceeds $1,000. Uniform Consumer Credit Code § 5.103(2). If 
the cash price is less than SI,000, the seller may repossess the collateral or ignore the 
collateral and sue on the obligation, but not do both. Id. §§ 5.103(2), (6). W hile this 
provision may provide protection for the consumer who buys a small appliance or a 
small amount of furniture, it has no application to the major consumer credit sales 
such as automobile purchases. See Schuchman, Profit on Default: An Archival Study 
of Automobile Repossession and Resale, 22 Stan. L. Rev. 20, 47 (1969).

Since most deficiency judgments occur by default, more stringent requirements of 
notice to the buyer must be passed. If garnishment is to be permitted after a de 
ficiency judgment, it must be strictly limited. See Uniform Consumer Credit Codf 
§5.105(2). At the very least, garnishment or property attachment should be permitted 
only under court supervision and only if the defaulting buyer is represented by counsel. 
See generally Consumer’s Advisory Council, N.Y. City Dep’t of Consumer Affairs, 
Report on the Uniform Consumer Credit Code (1969).
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The passage of such model legislation would go far towards equalizing 
the buyer-seller relationship. Even so, these new rights and remedies 
will little benefit the consumer who is unaware of their existence. This 
serves to underscore the overriding importance of the educational pro
gram.

Tying Priorities to an Organizational Structure

The structure of a federal consumer organization must meet only one 
criteria: it must allow the organization to carry out its projected func
tions. Therefore, a detailed structure must be abandoned in order to pro
vide the consumer body enough flexibility to implement a variety of 
functions while concurrently redefining its priorities. This de-emphasis 
of extensive institutional design has two benefits. First, political and ad
ministrative complications of past proposals will be reduced.164 Second, 
it may now be possible for the location of a consumer organization in 
the federal system to become less important than whether proposed con
sumer functions are carried out. An independent consumer agency165 
is appropriate to serve as a base for illustrating how this alternative plan 
for a consumer organization will be more responsive to consumer prior
ities.

164 This conclusion is based on the extensive analysis above as to the vulnerability of 
legislation with an elaborately designed internal structure to changes made in committee 
or on the floor of the Congress. See notes 38-50 supra and accompanying text. The 
motive for these changes is often based on the legacy of political and administrative 
complications which emerge from the variety of attempts to shape a bill with an ac
ceptable location in the federal system for consumer affairs. See notes 11-35 supra and 
accompanying text.

165 Not only would an independent consumer agency in the executive branch, 
similar in concept to that envisioned by S. 4459, contain needed flexibility by avoiding 
the requirement that it conform to the design of traditional departmental structures, it 
would also be capable of drawing support for congressional enactment as a compromise 
between a completely independent body and a mere addition to the present agency 
system. See notes 34-35 supra and accompanying text.

166 This recommendation is based on findings of The President’s Advisory Council on 
Executive Organization, popularly known as the Ash Council, which noted that “in
herent deficiencies in the commission form of organization prevent the commissions 
from responding effectively to changes in industry structure, technology, economic 
trends, and public needs.” The President’s Advisory Council on Executive Organiza
tion, A New Regulatory Framework, Report on Selected Independent Regulatory 
Agencies 4 (1971). The deficiency referred to was the difficulty of serving as a coequal 
in a collegial commission. Id. As a result, the Council specifically recommended that 
“consumer protection regulatory functions should be administered by a single admini
strator, appointed by the President.” Id. at 5-6.

The first simplification would be to head the independent agency with 
a single director.166 It is not the function of Congress to define anything 
further in terms of councils, committees, or advisory groups. A single 
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individual in charge of the entire operation must have the authority, 
flexibility, and autonomy to develop an internal structure conforming 
to the needs the agency confronts at a given time. The Director would 
therefore be responsible for defining, at periodic intervals, the specific 
functions to be carried out by the consumer agency.167 The Director 
would also have to have the authority to appoint an assistant director, 
with a staff, for each consumer function to be implemented. The num
ber of agency projects underway at any one time would thereby de
termine the number of assistant directors. The size of each assistant di
rector’s staff should also be determined by the Director, to fit the nature 
of the task assigned to a given assistant. Thus, there would be built-in 
flexibility with the agency expanding and contracting in keeping with 
the projects it undertakes. This approach follows more sensible logic 
than legislatively designed structures because Congress cannot know the 
number of functions to be required at any future point, and it certainly 
cannot predict manpower needs for each of those undertakings. While 
this reasoning justifies the unstructured office and broad powers of the 
Director, it raises a legitimate issue of control. Meeting this issue should 
be the primary concern of Congress in drafting consumer legislation.

167 The functions should be precisely of the type proposed above, such as the out
lines for “Representation of the Consumer” and “Day-to-Day Protection.” See notes 
54-163 supra and accompanying text.

168 As the Ash Council stated it, the single administrator should serve “at the pleasure 
of the President and be personally answerable to Congress.” The President’s Advisory 
Council on Executive Organization, supra note 166, at 40-41. Two types of relevant 
congressional control were mentioned in this context—first, periodic reviews of agency 
performance, and second, improper political influence over agency decisions. Id. at 40.

169 A clear example of the time-consuming half measures that Congress appears to 
take in measures of intergovernmental negligence or incompetence is illustrated by the 
case of Senator Thomas Dodd’s expropriation of campaign funds for personal use, 
which was handled through a lengthy procedure only to result in Senate censure, with 
the Senator never removed from his Senate position. See J. Anderson & D. Pearson, 
The Case Against Congress 27-100 (1968).

The plan, in the area of control, would be to place powers of appoint
ment and removal with the President, with accountability located in Con
gress. This conclusion is based on the relative strengths of those two 
branches. The President, acting as an individual, is at least physically 
capable of making a personnel move more quickly than the multitude 
of individuals in Congress, and consequently he can act with more timely 
responsiveness. Congress, on the other hand, is capable of holding hear
ings and exposing governmental deficiencies,168 which is a suitable foun
dation for accountability. Alternatively, Congress in recent years has 
proven remarkably inept in ridding itself of those who fail to perform,169 
which further justifies leaving appointive powers with the presidency
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where such powers are already an integral and highly developed func
tion.

I his strategy would capitalize on a peculiar factor in recent politics» 
that the President has become a convenient focal point of national irri
tations. Congress may neglect to introduce programs to revive a flag
ging economy, but it is the President who is blamed for unemploy
ment.170 This is partly due to the fact that it is easier to focus criticism 
on a single individual than on a body of men. Being in the spotlight of 
public opinion, the President will tend to be more responsive to con
sumers, as they react to the job being done by the Director. This should 
at least be an incentive for him to remove an ineffective consumer ad
vocate. To the objection that, as a side effect, this may bring a turn
over of personnel every four or eight years, it must be noted that in 
keeping with the general policy of introducing new blood into the Gov
ernment periodically, consumer protection might well benefit from a 
systematic introduction of new approaches.

170 Typical of recent media treatment of high unemployment is the statement that 
'Tcrtin'.: unemployment down fast is not just a personal preference ... it is a potential 
imperative for Nixon, who wants desperately to remove economic ills from the list of 
campaign issues in 1972.” The Architect of Nixon's New Economics, Business Week, 
.Mar. 20. 1971, at 75.

l"i The use of these powers and procedures should be directly related to the functions 
of the agency at any given time, and therefore cannot be specifically delineated by the 
original legislation. For example, grants might be needed to underwrite the production 
of nonprofit consumer television shows. See notes 113-114 supra and accompanying text.

172 By orienting to practical effects, proper assurance will be given that the basic 
consumer relationship between buyers and sellers is being served, as opposed to the 
status of the Government vis-à-vis the consumer. This is the only relevant touchstone 
for determining the success of a consumer agencv. See notes 5-10 supra and accompany
ing text.

Another valid concern in establishing the statutory needs of this 
agencv should be to provide tools for implementing the consumer fune
ri ns. The agency, regardless of its functions, will need subpoena powers, 
injunctive powers, and a procedure for requesting grants.171 An impor
tant factor in assuring that consumer functions are carried out will be a 
sophisticated procedure enabling the Director to work effectively with 
Congress. This procedure must fulfill two requirements: it must permit 
Congress to accurately critique the agency’s effectiveness, and it must 
assure development of new consumer protection functions. An annual 
report could satisfy these requirements by setting out, in one section, an 
analysis of the previous year’s objectives, and in a second section, a pro
posal for the functions to be pursued during the coming year. Congress 
should clearly indicate that the report is intended to be an examination 
of the empirical effect172 which the agencv has on consumer problems.
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It should not be an annual catalogue of programs initiated, offices created, 
or people hired. Based on the projected functions, a budget submitted 
simultaneously, for the next year, should be passed upon by Congress.

In summary, there should be very little emphasis on the selection of 
an institutional alternative in the federal system. It should be a simple 
structure, expanding and contracting with consumer needs, containing 
a system of checks by means of the balance of Presidential appointive 
power and accountability to Congress. The Director might need legis
lative assistance, but possible forms of such assistance should not be de
signed into the initial bill. It is most important to avoid a completely 
formatted structure which would be the scene of tortured and ineffectual 
struggles when it becomes outmoded. The consumer, in the last analysis, 
would be the only relevant yardstick of consumer protection.

Conclusion

If politics is truly the “art of the possible,” then this proposal, built 
on a critique of past consumer legislation, is not about politics. It is. in
stead, a proposal that attempts to focus on the needs of the consumer. 
If it is not politically feasible to introduce an uncluttered bill, the clean 
lines of this proposal still serve their main purpose—to guide and illus
trate an approach less vulnerable to the legislative process.

One attribute adds a unique dimension to this reformulation of con
sumer legislation: It is the only proposal adaptable to state and munici
pal implementation. Offices and departments do not always exist at the 
local level; a small town will not have a Department of Justice in which 
to place a Consumer Frauds Division. A small town may, however, com
pare its needs to the priorities outlined in a federal mandate, debate the 
priority of its own needs, and then follow the federal legislative format. 
This presents two substantial advantages. A potential objective of the 
new legislation would be the implementation of consumer protection 
statutes at all levels of government throughout the land. This in turn 
would mean that consumer protection might not always be a constituent
soothing mass of activity in Washington, D.C.



PARAMEDICS AND THE MEDICAL 
MANPOWER SHORTAGE: 

THE CASE FOR STATUTORY 
LEGITIMIZATION

In recent years, a shortage of physicians and other medical person
nel has created an increasingly serious problem in the United States.1 
As the population has increased, existing physicians have been called 
upon to expand the volume of medical services rendered while con
tinuing to provide a high level of professional care. Efforts to alleviate 
this problem bv increasing the supply of physicians2 have proven inade
quate due to the long and arduous course of medical training.3 The 
growing demand for health services has placed a heavy burden upon 
the medical profession to discover all possible means of achieving 
greater efficiency in the utilization of its scarce manpower resources.4

1 See H.R. Rep. No. 1634, 90th Cong., 2d Sess. 1-3 (1968).
-See Health Manpower Act of 1968, 42 U.S.C. §§ 242-98 (Supp. V, 1970); White 

House Press Release to the Congress of the United States, Feb. 18, 1971, at 8; Borne- 
meier, Shapers of the Future: The Need for Doctors, 37 Vital Speeches 315 (Mar. 1971).

3 While Congress may increase medical school facilities and provide for expanded 
enrollment, any increase in the number of doctors inherently will be limited by the 
extensive training required. See R. Fein, The Doctor Shortage: An Economic Diag
nosis 68-82 (1967). Thus, it may be expected that the physician-population ratio at best 
will increase slowly and that the present shortage will continue.

4 See National Advisory Comm’n on Health Manpower, Report 15 (1967) (Miller 
Report).

See Hearings on Health Care in America Before the Subcomm, on Executive Reor
ganization of the Senate Comm, on Government Operations, 90th Cong., 2d Sess., pt. 2, 
at 487, 923 (1968).

Among the functions which the paramedic is capable of performing are venipunctures, 
minor suturing application, removal of casts, x-raying, ascertaining patient histories, 
lumbar punctures, and emergency cardiorespiratory procedures. See Estes & Howard, 
Potential for Newer Classes of Personnel: Experiences of the Duke Physician's Assistant 
Program, 45 J. Medical Educ. 149, 152 (1970); Marley, Helping the Doctor, Science 
News, Jan. 25, 1969, at 97; Smith, Medex, 211 J.A.M.A. 1843, 1845 (1970); Stead, Con
serving Costly Talents—Providing Physicians New Assistants, 198 J.A.M.A. 1108 (1966).

6 See S. Harris, The Economics of American Medicine 134 (1964); Theodore, Phy
sician Support Personnel in the lO's—Econotnic Implications, 214 J.A.M.A. 1301, 1302 
(1970); Can Nondoctors End the Doctor Shortage?, 45 Medical Economics 156 (1968).

One method of achieving increased medical manpower efficiency lies 
in the employment of physician assistants, or paramedics, a class of medi
cal personnel trained to perform minor medical functions which now 
require a physician’s attention.5 Freed from these functions, the physi
cian would be able to utilize more effectively his specialized skills and 
knowledge in the treatment of more serious medical problems,6 thereby

[ 157 ]
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increasing his productivity and helping to alleviate the existing man
power shortage.7

7 See Step Up Your Productivity, 45 Medical Economics 63, 73-79 (1968). The effec
tiveness of the physician assistant’s work has been demonstrated in actual practice. See 
Hearings on Physician's Assistants Before the Interim Comm, on Health and Welfare, 
Cal. Assembly, 1970 Sess. 50-55 (1969); Andrus, Clearing the Way for More Paramedical 
Help, 47 Medical Economics 195 (1970). It has been estimated that a “five percent 
increase in the productivity of existing private practice general practitioners and pedia
tricians would add the equivalent of 3,900 physicians more than the actual number now 
entering general practice and pediatrics.” R. Fein, supra note 3, at 31; see Appel, Health 
Care Delivery, in The Health Care of Americans 147-48 (The American Assembly, 
Columbia Univ. ed. 1970).

8 The results of various surveys indicate that many physicians not only recognize the 
need for paramedical assistants, but also desire to use them in their practice. See Dep’t 
of Community Health Services, Duke University, Model Legislation Project for 
Physicians’ Assistants 2 (1970) [hereinafter cited as Duke Project]; Coye & Hansen, 
The “Doctors' Assistants", 209 J.A.M.A. 529 (1969); Step Up Your Productivity, supra 
note 7, at 78.

9 Twenty paramedic programs are in various stages of development in 14 locations 
scattered throughout 11 states. Radish & Long, The Training of Physicians' Assistants: 
Status and Issues, 212 J.A.M.A. 1047, 1049 (1970). The length of formal medical school
ing provided by these programs varies according to the nature of the program and the 
sponsoring organization. See American Medical Ass’n, Dep’t of Health Manpower, Op
erational “Physician's Assistant” Projects (1971). Most physician assistant programs are 
designed for trainees with medical backgrounds from among discharged medical corps
men of the Armed Forces, registered nurses, and students in allied or other health pro
fessions. See Radish & Long, supra, at 105. See also Marley, supra note 5, at 97. Though 
the law in only a few states will allow the physician assistant to practice medicine, 
paramedical training programs are not limited to those states. Radish & Long, supra, at 
1049.

The desirability of the physician assistant approach has received rec
ognition within the medical profession itself,8 and numerous training 
programs have been established to develop the necessary body of para
medical personnel.9 Despite growing recognition, however, implemen
tation of paramedical programs has been severely hampered by the lack 
of statutory framework legitimizing such activity. This Note will ex
amine existing barriers and explore the statutory considerations which 
legislatures must weigh in attempting to promote the utilization of 
physician assistants, and will evaluate the nature of political opposition 
to paramedical programs. Clearly, some form of statutory authoriza
tion is essential if paramedical personnel are to help alleviate the difficul
ties caused by the growing shortage of trained physicians. It is hoped 
that this discussion will aid in establishing a foundation for such 
authorization.

Legal Barriers to Utilization of Physician Assistants

As presently structured throughout the United States, health care 
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does not include, nor does law permit, a category of medical workers 
whose training and responsibility fall between that of a licensed phy
sician and a nurse or technician.10 Currently, all states restrict the prac
tice of medicine to licensed physicians, and medical personnel who fail 
to meet state licensing requirements are effectively prohibited from 
performing any activity which falls within the scope of medical prac
tice. Therefore, under existing prohibitions, a paramedic attempting 
to function as a physician would be forced to assume an exclusively 
subordinate, nonmedical role or expose himself and his physician
employer to civil, criminal, and administrative liability.11

10 See National Advisory Comm’n on Health Manpower, supra note 4, at 31. A 
nonphysician, even one who stops short of graduation from a medical school by a day, 
cannot undertake any of the functions of a physician. R. Fein, supra note 3, at 146.

11 For example, the director of one physician assistant program has been advised by 
legal counsel that employment duties of a paramedic, without statutory sanction, must 
be limited to the functions of an orderly. See Andrus, supra note 7, at 209.

12 See, e.g., Cal. Bus. & Prof. Code ■ 2141 (West Supp. 1970); N.Y. Educ. Law 
S 6513 (McKinney 1970); S.C. Code Ann. § 56-1374 (Supp. 1970).

13 Practice of medicine is defined by statute in every state except Massachusetts. Na
tional Advisory Comm’n on Health Manpower, supra note 4, at 347-57. Massachusetts 
does not define the practice of medicine by statute, but case law has supplied appro
priate definition. See Sachs v. Board of Registration, 300 Mass. 426, 427-28, 15 N.E.2d 
473, 474 (1938).

Most states hold that an individual who offers to or who actually diagnoses, prescribes, 
or treats human ailments is practicing medicine. Other states qualify this definition 
by requiring that the individual charge a fee. Many states, in addition, have ruled that 
one who holds himself out to the public as able to diagnose or treat human injury or 
disease practices medicine.

14 See Mich. Comp. Laws § 338.57 (Supp. 1970) ; Forgotson, Roemer, & Newman,
Licensure of Physicians, 1967 Wash. U.L.Q. 249, 250-51.

16 See generally J. Young, The Medical Messiahs (1967).

CRIMINAL AND ADMINISTRATIVE SANCTIONS

At the present time, states uniformly impose criminal sanctions upon 
individuals practicing medicine without a license.12 Under existing 
statutes the physician assistant who is not trained as a physician nor 
licensed as such, is severely limited, for he must avoid all activity which 
might be construed as “practicing medicine.” Most statutes contain a 
broad definition of the term “practicing medicine,” 13 and usually require 
any person “who in any way performs, offers to perform, or holds 
himself out to the public as performing specific functions—diagnosing, 
treating, operating, or prescribing for a disease, ailment, pain or con
dition”—to be licensed as a physician.14 Judicial interpretation of this 
requirement also has been broad, for, in implementing a decidedly anti
charlatan public policy,15 16 courts have read “practice of medicine” into 
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a host of activities.16 Thus, under present law, many of the medical 
functions which the paramedic might assume are denied to him as 
constituting the illegal “practice of medicine.”

u> See People v. Matci, 381 Ill. 21, 26-27, 44 N.E.2d 576, 577 (1942) (manipulation of 
the body and use of a heating pad); Joyner v. State, 181 Miss. 245, 252, 179 So. 573, 576 
(1938) (treatment of disease by agency of surgical instruments, electricity, or drugs).

17 See Forgotson, Roemer, & Newman, supra note 14, at 251-52.
18 Ariz, Rev. Stat. Ann. § 32-1421 (6) (Supp. 1970); Cal. Bus. & Prof. Code § 2512 

(West Supp. 1971); Colo. Rev. Stat. Ann. § 91-1-6(3) (m) (1963); Fla. Stat. Ann. § 
458.13(4) (Supp. 1971); Kan. Stat. Ann. § 65-2872 (g) (1964); Mont. Rev. Codes Ann. 
§ 66-1012(2) (1) (1970); Oki.a. Stat. tit. 59, § 492 (Supp. 1970). The governor of New 
York recently has submitted a legislative plan to allow the use of licensed and admin
istratively regulated physician assistants. See N.Y. Times, Mar. 22, 1971, at 1, col. 1.

1» 57 Cal. 2d 74, 366 P.2d 816, 17 Cal. Rptr. 488 (1964).
20 This was essentially an administrative action to revoke Dr. Magit’s license. But 

to reach a determination that Dr. Magit was guilty of unprofessional conduct, it was 
necessary to show that his employees were practicing medicine illegally. Id. at 86 87, 
366 P.2d at 821-22, 17 Cal. Rptr. at 494.

21 66 Cal. 2d 381, 426 P.2d 167, 58 Cal. Rptr. 7, cert, denied, 390 U.S. 944 (1967).
22 Id. at 387, 426 P.2d at 171, 58 Cal. Rptr. at 11.
23 There has not been as yet a reported criminal action against a program graduate 

physician assistant. But see People v. Whittaker, Civil No. 35307 (Redding Judicial Dist. 
Ct., Shasta County, Cal. Dec. 1966), petition dismissed, 438 P.2d 358, 66 Cal. Rptr. 710 
(1968). Here, a surgeon’s assistant of unreported qualifications was convicted of prac
ticing medicine without a license for having operated a cranial saw during a brain

While all jurisdictions provide numerous exemptions from licensing 
requirements,17 these exemptions afford the paramedic little protection, 
for only seven state statutes currently can be interpreted to exclude the 
paramedic’s activities from the scope of illegal medical practice.18 In 
addition, once it is established that he has performed restricted activi
ties, the paramedic cannot avoid liability by demonstrating suitable or 
even exceptional medical qualifications. This standard of strict liability 
is illustrated pointedly in two recent California cases. In Magit v. Board 
of Medical Examiners,19 three foreign specialists, all medical school grad
uates and experienced anesthesiologists, were held to have illegally prac
ticed medicine due to their failure to obtain licenses. Neither their emi
nent qualifications nor the supervision of the licensed physician under 
whom they worked was sufficient to relieve them of liability.20 In O'Reill) 
v. Board of Medical Examiners,21 a licensed physician was assigned two 
foreign physicians under a federally sponsored educational exchange 
program. The court found that state licensing requirements prohibiting 
the participation of foreign physicians in medical operations were proper 
even though such requirements frustrated the purpose of the fédérai 
program.22 Thus, under present legal requirements, if a physician as
sistant carries out medical functions within the scope of a physician's 
“practice of medicine” he may be held criminally liable.23 Legislative 
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action must be taken to remove this threat of criminal prosecution if 
the paramedic is to help alleviate health manpower shortages.24

In addition to criminal sanctions, the paramedic must be wary of 
possible administrative action against his employer. Many states have 
established licensing boards which are empowered to revoke or suspend 
a physician's license for aiding an unlicensed person to practice medi
cine.-5 Other states have established boards with the power to revoke 
or suspend licenses for unethical or unprofessional conduct,26 which, 
under common law, includes aiding an unlicensed person to practice 
medicine.27 The threat of license revocation or suspension discourages 
physicians from employing paramedics and impedes the implementation 
of paramedical programs.28 Legislative action could, and should, re
move this barrier by reducing the risk of medical board sanction.

J o

CIVIL LIABILITY

The threat of civil liability poses an additional barrier to the effective 
utilization of the paramedic. Potential liability emanates chiefly from 
the employer-employee relationship that exists between the physician 
and his paramedic. This relationship enables an injured plaintiff to 
invoke the doctrine of respondeat superior,29 under which a physician 

surgery. Id. See generally F'orgotson & Cook, Innovations and Experiments in Uses of 
Health Manpower—The Effect of Licensure Laws, 32 Law & Contemp. Prob. 731, 739- 
40 (1967).

In onu situation, a graduate of the Duke Physician’s Assistant Program who had satis
factorily performed the medical tasks for which he had been trained was abruptly re
duced to the role of an orderly. The hospital that employed him was informed by its 
legal counsel that his medical activities were in contravention of state law, and it was 
determined that the hospital could not assume the risk of employing him in a physician 
assistant capacity. Duke Project 10-11.

24 Legislation could provide that the physician assistant, subject to certain conditions, 
would be exempted from state medical licensure requirements. See, e.g., Ariz. Rev. Stat. 
Ann. S 32-1421 (6) (Supp. 1970); Cal. Bus. & Prof. Code § 2512 (West Supp. 1971); 
Colo. Rev. Stat. Ann. § 91-1-6(3) (m) (1963).

25 See, e.g., Ark. Stat. Ann. § 72-613 (Supp. 1969); Md. Ann. Code art. 43, § 130 
(1971) ; X.J. Stat. Ann. § 45:9-16 (1963).

2&See Ala. Code tit. 46, § 270 (Supp. 1969).
27 See State Board of Medical Examiners v. Ferry, 172 Pa. Super. 372, 378-79, 94 A.2d 

121, 124 (1953).
2sS. . R. Derbyshire, Medical Licensure and Discipline in the United States 103 

(1967).
29 Respondeat superior presents a clear example of the type of situation in which 

vicarious liability arises—the employer or master is legally responsible for the harm 
caused by his employee or servant. See 2 F. Harper & F. James, The Law of Torts 
§ 26.6 1956). It has been noted that the paramedic will function as a professional em
ployee of a physician. See Andrus, supra note 7, at 1843.

Nowhere, however, is it established that a paramedic must be an employee of a phy- 
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can be rendered fully liable for any injury caused by an assistant acting 
within the course and scope of his employment.* 30 Moreover, the phy
sician might be held liable not only for the paramedic’s activities which 
he personally directs and supervises,31 but also for medical activities 
carried out in his absence or done contrary to his orders.32

sician. For example, under the new California statute it is required only that a physi
cian assistant be supervised by a physician. Cal. Bus. & Prof. Code § 2512 (West Supp. 
1971). Such a statute gives rise to the possibility that the paramedic’s legal relationship 
to his supervisory physician may be that of an independent contractor as opposed to an 
employee. If this were the case, the paramedic’s supervisory physician would be immune 
from vicarious liability for the acts of his independent contractor. See 2 F. Harper & 
F. James, supra, at § 26.11. Nevertheless, the distinction between employee and inde
pendent contractor turns on a consideration of many other factors. See Restatement 
(Second) of Agency § 220 (1958). Unless the physician assistant’s role evolves in a 
manner that gives him a higher degree of professional autonomy, he will not be con
sidered an independent contractor.

30 Cf. Bernardi v. Community Hosp. Ass’n, 166 Colo. 280, 294, 443 P.2d 708, 715 (1968) ; 
Yorston v. Pennell, 397 Pa. 28, 39-41, 153 A.2d 259, 260 (1959); McConnell v. Williams, 
361 Pa. 355, 362-63, 65 A.2d 243, 246 (1949).

31 See Magit v. Board of Medical Examiners, 57 Cal. 2d 74, 80, 366 P.2d 816, 821, 17 
Cal. Rptr. 488, 493 (1964).

32 It is not a question of whether a medical employee disobeyed the order of the 
doctor-employer, but whether the tortious conduct fell within the scope of his employ
ment. See Barnes v. Mitchell, 341 Mich. 7, 11-15,67 N.W.2d 208, 210-12 (1954); Kiltch v. 
Betts, 89 N.J.L. 348, 351, 98 A. 427, 429 (1916).

33 Where an individual violates a standard of conduct designed to protect a class of 
persons in which the plaintiff is included, the violation is held to be conclusive on the 
issue of negligence by many courts. Unless the violation is excused, it is termed neg
ligence per se. W. Prosser, Law of Torts § 35 (3d cd. 1964).

34 See Whipple v. Grandchamp, 261 Mass. 40, 45, 158 N.E. 270, 272 (1927). See gen
erally Brown v. Shyne, 242 N.Y. 176, 188, 151 N.E. 197, 201 (1926).

33 Numerous courts which have considered the question of whether the practice of 
medicine without a license was negligence per se have held that it was not. See, e.g., 
McKay v. State Bd. of Medical Examiners, 103 Colo. 305, 86 P.2d 232 (1938); Andrews 
v. Lofton, 80 Ga. App. 723. 57 S.E.2d 338 (1950); Forrest v. Eason, 123 Utah 610, 261 
P.2d 178 (1953). Nevertheless, the doctrine of negligence per se has been applied where 
an individual unlicensed to practice medicine has caused harm to a patient. See Whipple 
v. Grandchamp, 261 Mass. 40, 158 N.E. 270 (1927); Harris v. Graham, 124 Okla. 196, 
255 P. 710 (1926); cf. Kapuschinsky v. United States, 248 F. Supp. 732 (D.S.C. 1966).

30See, e.g., Rhodes v. Baker, 116 Ga. App. 157, 160, 156 S.E.2d 545, 549 (1967); Lewie 
Montgomery Truck Co. v. Southern Pac. Co., 439 S.W.2d 691, 694 (Tex. Civ. App. 
1969); Johnson v. Mobile Crane Co., 1 Wash. App. 642, 649, 463 P.2d 250, 254 (1969).

Before a physician can be held liable for the errors of his assistant, 
however, negligence on the part of the assistant must be established. 
Under the doctrine of negligence per se,33 the violation of a statute will 
conclusively establish negligence.34 Thus, the paramedic’s “practice 
of medicine” contrary to state licensing statutes would automatically 
establish his negligence.35 Although it may be argued that application 
of the per se rule is contingent upon other factors,36 it appears reason
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able to assume that such a rule would be applied in a suit involving 
paramedic negligence.37

37 In the minority of jurisdictions which adhere to negligence per se, this doctrine 
would apply to any harm caused by the medical practice of an unlicensed physician 
assistant. Such a result would obtain because violation of laws designed to protect persons 
seeking medical treatment implies a violation of the standard of care to be accorded 
to the public. Cf. Kapuschinsky v. United States, 248 F. Supp. 732, 748 (D.S.C. 1966).

38 Where an individual undertakes to practice medicine he is held to the standard of 
care of a physician. See Hendry v. United States, 418 F.2d 774, 784 (2d Cir. 1969); 
Correll v. Goodfellow, 255 Iowa 1237, 1245, 125 N.W.2d 745, 749 (1964); Kelly v. Car
roll, 36 Wash. 2d 482, 492, 219 P.2d 79, 85, cert, denied, 340 U.S. 892 (1950). Cf. Grier 
v. Phillips, 230 N.C. 672, 679, 55 S.E.2d 485, 490 (1949) (dentistry); Barber v. Reinking, 
68 Wash. 2d 139, 143, 411 P.2d 861, 864 (1966) (nursing).

39 Common law provides that an unlicensed practitioner will be held to the same 
standard of care as a licensed physician. See Peterson v. Carter, 182 F. Supp. 393 (W.D. 
Wis. 1960); Dowell v. Mossberg, 226 Ore. 173, 355 P.2d 624 (1961). A charge to the jury 
based on this standard would result most likely in a finding of negligence on the part 
of a paramedic. See Leff, Medical Devices and Paramedical Personnel: A Preliminary 
Context for Emerging Problems, 1967 Wash. U.L.Q. 388.

40 Where no statute legitimizes the medical practice of a physician assistant, he is 
considered an unlicensed practitioner, and his work generally will be measured against 
the standard of licensed doctors. It is not impossible for an unlicensed practitioner to 
achieve the standard of care of a physician. Hendry v. United States, 418 F.2d 774 (2d 
Cir. 1969). It is possible that a highly trained paramedic can achieve a physician’s stand
ard of care with respect to certain specialized functions. Nevertheless, until paramedics 
become v. idclv accepted they are faced with a difficult task in persuading the trier of fact 
that their skills measure up to those of licensed physicians.

41 Unless a physician’s insurance contract specifically provides for coverage of em
ployees, the malpractice of a paramedic-employee ordinarily is not covered by a phy
sician’s policy. See Legler v. Meriwether, 391 S.W.2d 599 (Mo. App. 1965).

42 See Hirsh, Insuring against Medical Professional Liability, 12 Vand. L. Rev. 667, 
680-93 (1959). Thus, if it is determined that the delegation of a medical duty to the 
physician assistant was an unlawful act, under many malpractice insurance contracts the 
insurer need not pay. It has been held that a physician, whose unlicensed assistant causes 

W here the per se rule is not in effect or is ruled inapplicable, a finding 
of negligence could be made upon the basis of the traditional standard 
of care doctrine,38 whereby the paramedic would be held to the standard 
of care of a licensed physician.39 z\pplication of this physician’s standard 
of care to a paramedic’s activities might in practice demand of the 
paramedic such a high level of skill and knowledge that his liability 
would be assured.4^

It may be possible for a physician to protect himself against the finan
cial consequences of his paramedic’s negligence through malpractice 
insurance. The degree of protection afforded may prove marginal, 
however, in that policies usually will exclude coverage for injuries 
caused by a physician’s illegal acts.41 Because the paramedic is the 
employee or legal agent of the physician, it would appear that illegal 
acts of the paramedic would also be excluded.42 Thus, where the phy
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sician assistant is found to have illegally practiced medicine in violation 
of state licensing statutes, the physician may be forced to make out-of- 
pocket payments to satisfy a judgment against the assistant despite the 
presence of malpractice insurance. Even if an insurance contract pro
vides express coverage for a paramedic, a physician still may be reluc
tant to employ such an assistant. While the effect of hiring a paramedic 
may increase a physician’s productivity significantly,43 his risk of lia
bility for negligence or malpractice is also increased. As a consequence, 
the exorbitant malpractice premium rates for physicians,44 plus the 
salary and additional cost of insurance coverage for the assistant may 
counterbalance the benefits of his employment.

injury to a patient, has committed an illegal act under the terms of the malpractice 
insurance contract. See Glesby v. Hartford Accident and Indent. Co., 6 Cal. App. 2d 
89, 44 P.2d 365 (1935). See also Betts v. Massachusetts Bonding & Ins. Co., 90 N.JJL. 
632, 101 A. 257 (1917).

43 A survey of physicians found that given improved circumstances of their choice 
(for example, more medical aid) the average practitioner could see 27 percent more 
patients. Step up Your Productivity, supra note 7, at 88. One authority has suggested 
that the physician assistant can assume 40 percent of the physician’s case work and medi
cal services. See California Physicians Assistants Hearings, supra note 7, at 51-53. Others 
have estimated that the “throughput” or system of health care delivery can be increased 
30 percent to 100 percent bv use of paramedics. See Estes & Howard, supra note 5, at 
153-54.

44 See Graham, Malpractice Suits Rise, Lead Doctors to Treat Patients with Caution, 
Wall Street Journal, Jan. 8, 1971, at 1, col. 6.

45 See National Academy of Sciences, New Members of the Health Team: Phy
sician’s Assistants 7 (1970). The activities of a physician assistant under the supervi
sion of a physician eventually may achieve legal recognition without legislation. Ap
plication of the doctrine of custom and usage can legitimize the paramedic’s work, if 
his use by the physician is well established in the community. However, emergence of 
the physician assistant through custom and usage has the disadvantages of taking an 
unnecessarily long time and of subjecting the “pioneer” physician to judicial sanctions. 
Also, where locality or community standards determine custom and usage, many areas 
which need the services of the paramedic most will be the last to initiate this form of 
medical manpower. See Duke Project 5-8, 15-16.

In removing criminal culpability, legislation would eliminate the physician’s liability 
under the doctrine of negligence per se, for the doctrine would no longer be appli
cable. At the same time, the rule applving a physician’s standard of care to a paramedic 
might be superceded.

With the lawfulness of the phvsician assistant’s role established, courts may hold the 
physician assistant to a standard of care common to the community of physician assist
ants. This form of professional community standard has been applied to numerous other 
medical occupations. See, e.g., Riley v. United States, 248 F. Supp. 95, 97 (D. Md.

The threat of criminal and administrative sanctions and civil liability 
most definitely impede the development of physician assistant pro
grams. To legitimize the role of the paramedic and foster a favorable 
legal environment for his use bv the physician, legislative authorization 
is imperative.45
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Legislative Considerations

Adoption by state legislatures of the physician assistant concept would 
seem to offer an inexpensive and efficient method of reducing health 
manpower shortages.40 Since the legislature is the guardian of the health 
and welfare of its citizens, however, it must give primary consideration 
to the protection of the public in its receipt of health care.

1965) (physician); Burrows v. Hawaiian Trust Co., 49 Hawaii 351, 360, 417 P.2d 816, 821
1966) (nurses); Kcrbow v. Bell, 259 P.2d 317, 319 (Okla. 1953) (veterinarians).
46 See California Physician's Assistants Hearings, supra note 7, at 1-2. Utilization of 

physician assistants will not only mitigate the shortage of physicians, but also will 
create job opportunities at a time when unemployment is a national concern. See 117 
Cong. Rec. S323 (daily cd. Jan. 27, 1971) (remarks of Senator Cranston); National 
Academy of Sciences, supra note 45, at 1-2; Statement of Assemblyman Gordon Duffy, 
Chairman, Assembly Interim Comm, on Health and Welfare of the California Legis
lature, concerning Assembly Bill 2109, June 15, 1970.

47 A few states have enacted statutes which can be interpreted as legitimizing medical 
practice by physician assistants who act under the supervision and/or control of a 
licensed physician. Ariz. Rev. Stat. Ann. § 32-1421 (6) (Supp. 1970); Colo. Rev. Stat. 
Ann. § 91-1 6(3) (m) (1963); Fla. Stat. Ann. § 458.13(4) (Supp. 1971); Kan. Stat. Ann. 
§ 65-2872(g) (1964); Mont. Rev. Codes Ann. § 66-1012(2) (1) (1970); Okla. Stat. tit. 59, 
§ 492 (Supp. 1970). These “permissive” type statutes provide no restrictions as to the 
nature or extent of the work that is lawfully delegable. It seems reasonable to attribute

Therefore, issues of vital concern to the public welfare such as the 
scope of the physician assistant’s practice, the degree of supervision to 
be accorded him, and the assignment of responsibility for his errors, 
must be carefully examined by state legislatures. In addition, an appro
priate standard of care must be developed and required by any legis
lature attempting to provide a statutory framework for the medical 
practice of the physician assistant.

SCOPE OF PRACTICE

In considering the enactment of physician assistant legislation, a legis
lature eventually must confront the problem of determining those 
medical activities which should properly fall within the scope of the 
paramedic’s practice. The extent of permissible paramedical activity 
might be limited in three ways—through physician supervision, statu
tory regulation, or administrative regulation.

Initially, the proper scope of paramedical activity might be estab
lished by exempting the paramedic from licensure laws, while at the 
same time requiring that he practice under the supervision of a licensed 
physician. Under this approach, control would reside primarily in 
the physician, and the paramedic could perform legally any medical 
activity, including complicated brain surgery, if he did so under a 
physician’s supervision.* * 46 47
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It might be argued that any determination as to the scope of the 
physician assistant’s practice should be made by the physician himself. 
Faced with the threat of judicial sanction,* 48 he may be more likely to 
exercise proper supervision over his paramedic’s activities. The public 
welfare, however, requires that the physician’s power to delegate medi
cal activity be circumscribed independently, for the physician may be 
too involved to make the detached evaluation that the public welfare 
demands.49

this minimal statutory control in part to the fact that at least three of these statutes were 
enacted without the physician assistant in mind. See Duke Project 24 n.44.

Conversely, the California statute sets restrictions on the scope of practice of a 
paramedic. Cal. Bus. & Prof. Code § 2514 (West Supp. 1971). Furthermore, the Cali
fornia scheme requires each physician to describe the way in which he plans to use 
his assistant before the granting of a license to that assistant. Id. § 2516. See also id. 
§ 2520(e). This California legislation, unlike the six permissive statutes, was enacted 
with the physician assistant specifically in mind. Id. § 2510.

48 See Duke Project 27.
49 The public is concerned that without adequate licensure restrictions the physician 

may hire cheap, nonprofessional labor to increase the number of patients he can treat 
and thus increase his income. Also, there is concern that the unqualified individual 
without any licensing restrictions, may go into business by himself. See LefF, supra 
note 39, at 385. To remedy these problems, California’s physician assistant act requires 
that before the board of medical examiners can authorize the practice of a physician 
assistant, the prospective physician-employer must explain the manner in which the 
assistant is to be used. Cal. Bus. & Prof. Code § 2516(c) (West Supp. 1971). The 
medical board is also required to report to the legislature concerning the approved 
scope of practice for a physician assistant. Id. § 2520(e).

50 See Ariz. Rev. Stat. Ann. § 32-1421 (6) (Supp. 1970); Mont. Rev. Codes Ann. 
§ 66-1012(2) (1) (1970); Okla. Stat. tit. 59, § 492 (Supp. 1970).

51 The six states which seemingly allow a paramedic to practice medicine do not 
define physician assistant. See note 47 supra. Only California defines physician assistant. 
Cal. Bus. & Prof. Code § 2511 (d) (West Supp. 1971).

52 Other occupational categories have been closely regulated by statutes which allow

Once it is accepted that restrictions must be placed on the scope of 
the physician assistant’s medical activity, the problem becomes one of 
where to draw the line. A few states that have exempted a physician 
assistant from licensure statutes have made ineffectual attempts to statu
torily restrict the scope of the paramedic’s practice by reference to the 
terms “paramedic” or “physician assistant.”50 These statutes cannot 
adequately circumscribe the paramedic’s practice, however, for they 
assume that the term “physician assistant” or “paramedic” has an es
tablished meaning. No statute or judicial precedent has established as 
yet a legal construction for the term physician assistant.51

Lacking appropriate judicial or statutory precedent, a legislature 
might attempt to develop a medico-legal bailiwick embracing a theo
retical model of a physician assistant’s medical practice.52 Alternatively, 
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legislatures could grant the physician assistant general authority to carry 
out medical activities subject to certain broad restrictions.53 In either 
form, however, statutory determination of the scope of a physician 
assistant’s practice would be detrimental,54 for it would unnecessarily 
restrict paramedical activities and prevent flexible and innovative use 
of physician assistants.55

only specific activities to be performed. See Cal. Bus. & Prof. Code §§ 1200-1320 (West 
1962) (medical technicians); Wash. Rev. Code Ann. § 18.15.010 (1961) (barbers).

Cf. Fla. Stat. Ann. § 460.11 (1965) (chiropractors) ; Wash. Rev. Code Ann. 
i 1829.050 (Supp. 1969) (dental hygienists).

See National Academy of Sciences, supra note 45, at 7; Estes 3c Howard, supra 
note 5, at 153-54; Left, supra note 39, at 395-96.

56 See Duke Project 12; Left, supra note 39, at 385.
56 Cal. Bus. & Prof. Code 2510-22 (West Supp. 1971). Ibis act requires registra

tion rather than licensing. See Curran, The California “Physicians' Assistants" Law, 
283 New England J. of Medicine 1274, 1275 (1970).

57 Cal. Bus. & Prof. Code 2516-17 (West Supp. 1971). It has been indicated that 
the physician assistant will perform medical services within the scope of practice ap
proved by the medical board during his training period or “inceptorship.” After this 
period, he will be examined by the board in a medical specialty. If he passes the exam 
and is certified by the board, the scope of his practice will be defined by the nature 
of the specialty in which he is certified. By this process of examination the physician 
assistant’s scope of practice can be expanded to other medical specialties. See Statement 
of Assemblyman Gordon Duffy, supra note 46.

An alternative to the “specialty” limitation on the scope of practice may be found 
in a scheme of individualized licensing under which the paramedic’s authorized prac
tice would be restricted to particular functions within a given specialty. With in
creased knowledge and experience, demonstrated bv examination, the number of such 
authorized functions would be expanded.

5S All members, except one, of the Ca’ifornia Board of Medical Examiners are required 
by statute to be licensed physicians. Cai.. Bus. & Prof Code ' 2101 (West Supp. 1971). 
Therefore, extensive discretionary power is delegated to rhe Board in spelling out the 
actual program. See Curran, supra note 56, at 1275.

In contrast to jurisdictions employing statutory restrictions, Cali
fornia, the first jurisdiction to enact a comprehensive physician assistant 
law,56 has met the “scope of practice” dilemma by delegating the deter
mination of permissible paramedical activity to a state board of medical 
examiners.57 This statute anticipates the development of administrative, 
as opposed to statutory, rules governing the physician assistant and has 
the virtue of vesting rulemaking authority in physicians, who pre
sumably are best equipped to set the boundaries of physician assistant 
activity.58 * A medical board, moreover, like a legislature, has a duty 
to protect the public from dangerous health care practices. Unlike the 
legislature, however, the medical board has the expertise and the 
capacity to adjust the scope of paramedical practice to meet changing 
public needs.

W ith rulemaking power vested in a medical board, the physician 
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assistant’s scope of practice could be determined in two ways. First 
the board could set minimum qualification standards for licensure. The 
holder of a license would be permitted either to perform certain desig
nated medical functions or to perform any medical function within a 
specifically designated area of medicine.59 It is urged, however, that 
restricting a paramedic to a particular type of practice could prove 
counterproductive, in that it would stifle his role flexibility and ignore 
his potential to assume increased responsibility in a diversified medical 
practice.60

™ See Duke Project 16-18; note 57 supra.
00 See Cal. Bus. & Prof. Code §§ 2516-17 (West Supp. 1971). Some authorities indi

cate, however, that such administrative rulemaking or licensing is inimical to the devel
opment of efficient health care delivery. It is reasoned that the multiplicity of regula
tions or licenses established by the various jurisdictions inhibits the mobility of medical 
workers. The cost of medical care increases because wages are kept high by licensure 
requirements which control the supply of medical personnel within the jurisdiction. 
Those properly licensed naturally have a vested interest in maintaining their high wages 
by restricting the supply. See Duke Project 12-13, 16-18.

61 See Duke Project 20.
62 The California physician assistant statute employs this means of restricting a phy

sician assistant’s scope of practice. Under this law a prospective physician-employer 
nominates an individual to the medical board. Each application includes the qualifica
tions of the proposed paramedic, the background or specialty of the applying physician, 
and a description of the wavs in which the assistant is to be utilized. Where his quali
fications are found suitable, the physician’s candidate is approved. Cal. Bus. & Prof. 
Code §§ 2516-17 (West Supp. 1971).

63 Every state statute that permits or can be construed as permitting the practice of 
a physician assistant provides that such practice be under the supervision and/or control 

Medical licensing boards might also establish the scope of the para
medic’s practice on an ad hoc or individualized basis. Under this ap
proach, a physician assistant’s prospective employer could specify the 
nature of the work to be done by the assistant and the degree of 
supervision to be provided. The board would then either establish the 
qualifications necessary for persons filling this particular job61 or pass 
upon the credentials of a proposed candidate.62 Though this form of 
individualized licensing might place a heavy administrative burden on 
the board, it would permit a high degree of job flexibility and allow 
the assistant’s professional capabilities to match more fully the physician
employer’s needs.

PHYSICIAN SUPERVISION

A statutory provision authorizing the use of a paramedic must provide 
that the physician assistant practice “under the supervision of a licensed 
physician,” 63 for the public is not yet prepared to entrust its health care 
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to anyone less qualified than a licensed physician.64 Physician super
vision would provide the necessary assurance that all the paramedic’s 
activities are medically safe and proper. Neither statute nor common 
law, however, defines “supervision” in terms of paramedical activity, 
thus rendering judicial construction of the term extremely important 
to the nature of the relationship between the physician and the para
medic.

of a licensed physician. See statutes cited note 18 supra. See also California Physician’s 
Assistants Hearings, supra note 7, at 16.

64 See note 49 supra.
Cf. Pastorelli v. Associated Engineers, 176 F. Supp. 159 (D.R.I. 1959); Catalano v. 

Bopst, 166 Md. 91, 170 A. 562 (1934).
G(iSee generally Saxton v. St. Louis Stair Co., 410 S.W.2d 369, 377 (Mo. App. 1966); 

Nederlandsche-Amerikaansche-Stoomvaart-Maatschappij v. Vassallo, 365 S.W.2d 650, 656 
(Tex. Civ. App. 1963).

67 The word “present”, however, does not lend itself to precise definition. See, e.g., 
Finance Sec. Co. v. Williams, 42 So.2d 902, 903 (La. App. 1949) (same room); Com
monwealth v. Horner, 235 Mass. 526, 533, 127 N.E. 517, 520 (1920) (within reach); /w re 
Pridgen’s Will, 249 N.C. 509, 512-13, 107 S.E.2d 160, 162 (1959) (ability to see).

68 Physical proximity could imply an ability7 or power to direct and govern each and 
every7 medical activity of the physician assistant. “A holding that the requisite control 
existed often has been predicated on the physician’s presence at the time the negligent 
act occurred and the fact that he had a genuine opportunity to alter the course of 
events.” D. Louisell & IL Williams, Medical Malpractice <1 16.05 (1960). Thus, 
where supervision means physical presence, the doctor’s physical presence would, in 
turn, mean control over the medical activities of the physician assistant. Cf. Voss v.
Bridwell, 188 Kan. 643, 656, 364 P.2d 955, 966 (1961); Jensen v. Linner, 260 Minn. 22, 
43-44, 108 N.W.2d 705, 718-19 (1961). It has been indicated that at least three opera
tional levels of supervision are being considered—over the shoulder, on the premises, and 
remote with monitoring. See Sanazaro, Physician Support Personnel in the 1970’s, 214 
J.A.M.A. 98, 99 (1970).

In the context of paramedical activities, “under the supervision of a 
licensed physician” is capable of two distinct constructions. First, some 
of the statutes could be construed to require general supervision,65 
under which a physician affirms his responsibility for the actions of his 
assistant, yet merely exercises an intermittent or “as necessary” pattern 
of physical observation. Though this may present an optimal situation 
in terms of physician efficiency, it could prove detrimental in that it 
would afford the public inadequate protection from improper activity 
bv the assistant.

J

An alternative construction of supervision is based upon the notion 
of physical propinquity66 and requires the physician to be present while 
his paramedic practices medicine.67 Construed as presence, supervision 
may require effective control by the physician over his assistant.68 * By 
demanding this type of supervision, a statute would severely restrict 
the degree of physician efficiency to be gained through the employment 
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of a paramedic.69 As a result, the value of the physician assistant's serv
ices would be decreased, and the desire of physicians to hire such as
sistants also would be diminished.

G!)See Left, supra note 39, at 378-79. Of course, inability of the physician assistant 
to work independently of the physician limits the potential for greater efficiency. See 
California Physician's Assistants Hearings, supra note 7, at 21.

74) One proposal indicates that the question of appropriate physician supervision within 
a given medical context may have to be resolved in court and suggests that guidelines 
could be formulated to aid the court in eventually answering this type of question. See 
Duke Project 34-35. See also Forgotson & Cook, supra note 23, at 740-43; Leif, supra 
note 39, at 395.

71 One legal consultant to the Duke Project suggests that some supervision can be 
supplied by professional liability insurers. However, the additional financial burden of 
adequate supervision may frighten away the insurers. Duke Project 44-45. Cf. Carlova, 
Malpractice Repeaters are Costing You Plenty, 47 Medical Economics 106 (1970); 
Hirsh, Insuring against Medical Professional Liability, 12 Vand. L. Rev. 667 (1959).

72 See notes 29-32 supra and accompanying text.
73 The physician, as any other defendant, would be forced to devote valuable working 

time to preparing his defense; the mechanics of a suit would subject him to discovery, 
depositions, and other inconveniences. See The Experiences of 44 Doctors Who Settled 
Out of Court, Resident & Staff Physician, Dec. 1970, at 42.

74 See Stetler, Medical-Legal Relations—The Brighter Side, 2 Vill. L. Rev. 487, 488 
(1957); Note, Medical Malpractice Litigation: Same Suggested Improvements and a 

While ultimate resolution of the supervision problem could be left to 
enlightened judicial interpretation, the legislature should anticipate the 
problem by authorizing a medical board to develop proper supervisory 
guidelines.70 This board could establish a scale of gradation cov
ering the medical tasks which an assistant may carry out and the 
degree of supervision required in the performance of each task.71 For 
example, the scope of the practice of two paramedics might be restricted 
to obstetrics; in performing the same duties, however, the assistant with 
more experience may need only “on the premises” physician supervision, 
while the less experienced assistant might require “over the shoulder” 
supervision.

civil liability for negligence

While the common law is incapable of resolving the issues of super
vision and scope of a physician assistant’s practice, it is clearly capable 
of determining the question of civil liability. Under the doctrine of 
respondeat superior, a physician can be held liable for injuries caused 
by his paramedic, thus imposing a burden of potential financial loss, 
which would clearly discourage if not prevent a physician from utiliz
ing the services of a paramedic.72 In addition to financial liability, the 
physician might be forced to undergo the annoyance73 and adverse 
publicity74 of a lawsuit naming him as a defendant purely on the basis 
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of his status as an employer. Therefore, in order to promote programs 
of paramedical assistance, the physician’s burden of civil liability under 
respondeat superior must be eliminated or alleviated.

From the patient’s perspective, however, it is important that respon
deat superior remain available to relate the tortious act of an employee
assistant to his physician-employer. The availability of that doctrine 
is reassuring to a patient for two reasons. First, the patient is confident 
that if he is injured by an insolvent paramedic, a substantial judgment in 
his favor could be satisfied by the physician-employer.75 More im- 
portantly, however, the patient may view the respondeat superior doc
trine as a significant means of assuring that the physician will exercise 
adequate control and supervision over the medical activities of his phy
sician assistant.76 In alleviating the physician’s burden of liability, there
fore. the legislature must protect the patient’s ability to recover in case 
of a paramedic’s insolvency and must insure adequate supervision and 
control over the paramedic’s activities.

Possible Alternative, 18 U. Fla. L. Rev. 623, 625 (1966). If it is found that the physi
cian is liable for malpractice, the effect on his professional standing would be deva
stating. See generally Clark v. Gibbons, 66 Cal. 2d 399, 418, 426 P.2d 525, 538, 58 Cal. 
Rptr. 125, 138 (1967) (Tobriner, J., concurring). Unfortunately, physicians fearing 
malpractice suits are becoming “super cautious” and are “playing it safe” with regard 
to innovations in medical procedures and the use of drugs. See Cohn, Medical Mal
practice Litigation: A Plague on Both Houses, 52 A.B.A.J, 32 (1966); Graham, supra 
note 44, at 12, cols. 1, 2; Mitty, How Surgical Practice is Influenced by the Legal Pro
fession, 10 Med. Trial Tech. Q. 119, 121 (1964).

75 The income of most physicians is substantial; in 1968, median net earnings of a 
physician from his practice amounted to $37,620. U.S. Dep’t of Commerce, Bureau of 
the Census, Statistical Abstract of the United States 66 (1970).

~6See Duke Project 35; Leff, supra note 39, at 378. However, when regulations 
promulgated by a medical board set standards for physician supervision over a para
medic and the scope of his practice, the value of respondeat superior as an incentive to 
the phvsician to use his assistant with caution is diminished. If respondeat superior 
continues to remain applicable under such circumstances, it will merely compel the 
physician to stand as an insurer of his assistant, a position which becomes totally un
acceptable when the paramedic’s role entails a high degree of professional judgment and 
expertise. The argument that respondeat superior results in control over the activity 
of a paramedic fails to recognize that even the most scrupulous supervision and stringent 
control cannot fully insulate the patient from the paramedic’s negligence.

77 The more a paramedic’s activities demand independent knowledge, skill, and judg
ment the less he is considered a servant for respondeat superior purposes. See Leff, 
supra note 39, at 362. The first step in achieving this concept of independent tort lia

One method of lessening the hardship caused the physician under 
respondeat superior is through a statutorv provision specifically insulat
ing him from liability caused solely by the malpractice of his assistant. 
Where the physician assistant is delegated a medical task which requires 
his own exercise of professional judgment and skill, he alone should 
be held to bear the burden of liability.77 W hen merely acting as an 
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extension of the physician’s hands in performing under specific instruc
tions, however, he could be held liable only for a lack of skill in execu
tion, the physician being held liable where the function, though cor
rectly performed, was medically improper.78 This statutory abrogation 
of respondeat superior, however, is not likely to result in complete 
insulation of the physician from malpractice litigation. Under popular 
tort litigation tactics, the patient-plaintiff could be expected to attempt 
to join the physician-employer as a defendant,79 alleging physician neg
ligence in improper delegation of responsibility to the paramedic or 
improper supervision over his activities. These allegations may require 
the inconvenience of a trial and could result in the physician’s liability, 
thus rendering statutory limitation of the plaintiff’s access to respondeat 
superior only partially successful.

bility is recognition that the physician assistant is a professional. Traditionally medical 
malpractice has been restricted by courts to the misconduct of physicians and sur
geons. See Stacy v. Patano, 177 Neb. 694, 697, 131 N.W.2d 163, 165 (1964); Cox v. 
Cartwright, 96 Ohio App. 245, 248, 121 N.E.2d 673, 675 (1953). However, the law has 
evolved a more liberal definition of malpractice—professional misconduct characterized 
by an unreasonable lack of skill or fidelity. See Richardson v. Doe, 176 Ohio St. 370, 
199 N.E.2d 878 (1964). Within this latter definition, nursing has been held to con
stitute a profession. See Davis v. Eubanks, 83 Ohio L. Abs. 28, 31, 167 N.E.2d 386, 389 
(Ct. of Common Pleas 1960). Such recognition would seem to provide a basis for the 
professional status of the physician assistant. Additionally, the California physician 
assistant statute lends weight to the assistant’s professional standing. See Cal. Bus. & 
Prof. Code § 2510 (West Supp. 1971).

78 Analogously, it has been held that a nurse who acted negligently in her professional 
role was solely and personally liable for resulting injury to a patient. Hallinan v. 
Prindle, 17 Cal. App. 2d 656, 62 P.2d 1075 (1936). Here the surgeon was saved from 
liability because he had the right to rely on the nurse’s professional capabilities. Id. at 
662, 62 P.2d at 1078. Even a nurse who acts negligently in executing the orders of her 
physician-employer is personally liable for her professional error. See Wood v. Miller, 
158 Ore. 444, 451, 76 P.2d 963, 965-66 (1938). Where a physician assistant is to be held 
individually liable, one standard of care should be applied irrcgardlcss of whether his 
error was one of independent judgment.

The physician assistant’s individual liability for malpractice in the performance of a 
specified function is contingent upon additional factors. Thus, if the physician were 
physically present and could have corrected the impending error and did not, the bur
den of liability may be altered. Cf. Hallinan v. Prindle, 17 Cal. App. 2d 656, 662, 62 
P.2d 1075, 1078 (1936). Or, if the physician assistant is aware of the erroneous nature of 
treatment or medical function he is ordered to perform, the form of liability may be 
affected. Cf. Valentin v. La Société Française de Bienfaisance Mutuelle, 76 Cal. App. 
2d 1, 172 P.2d 359 (1946) ; Parrish v. Clark, 107 Fia. 598, 145 So. 848 (1933).

79 The attorney will usually join as party-defendants all those who may possibly bear 
any responsibility to his client for the occurrence. See A. Frost & M. Ausubel, Prep
aration of a Negligence Case 123 (1967).

A scheme of compulsory physician assistant malpractice insurance 
may be a more promising means of sparing the physician the incon
veniences and additional risk of liability caused by the employment of 
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a paramedic. Under this approach, each paramedic would be required 
to purchase a prescribed amount of malpractice or negligence insur
ance/'*  I he victim of a paramedic’s negligence could then obtain 
recompense through the paramedic’s insurance, without the need of 
recourse against the physician-employer. While an injured plaintiff 
would not be precluded by this insurance coverage from joining the 
phvsician-employer, he may, nevertheless, be less likely to sue the phy
sician where the paramedic possesses insurance of his own. Thus, by 
establishing mandatory malpractice coverage for paramedics, a physi
cian’s reluctance to hire an assistant may be reduced without compro
mising a patient’s ability to recover for injuries suffered.

80 The idea of using compulsory malpractice insurance in a medical setting is not 
novel. It has been proposed that hospitals be required to obtain insurance to cover the 
negligence or malpractice of its employees. Under this scheme, a patient would be in
demnified for injuries suffered at the hands of hospitals’ employees. Significantly, no 
issue of fault would have to be determined to permit such indemnification. See Ehrenz- 
weig. Compulsory “Hospital-Accident” Insurance: A Needed First Step Toward the 
Displacement of Liability for “Medical Malpractice,” 31 U. Chi. L. Rev. 279 (1964). 
See also Hanson & Stromberg, Hospital Liability for Negligence, 21 Hastings L.J. 1 
(1969).

Compulsory malpractice insurance purchased bv and in the name of a physician 
assistant has the added advantage of facilitating the paramedic’s occupational mobility 
in terms of moving from one phvsician-employer to another. There would be no need 
for new contracts nor switching insurance companies.

81 The community standard of either physicians or physician assistants can be viewed 
from three different perspectives. In the first and more generally recognized sense, 
the physician “must have the skill and learning commonly possessed by members of the 
profession in good standing.” W. Prossfr, Law of Torts § 32, at 165 (3d ed. 1964). 
See, e.g., Brown v. United States, 419 F.2d 337 (8th Cir. 1970); Starr v. Fregosi, 370 F.2d 
15 (5th Cir. 1967); Smith v. United States, 284 F. Supp. 259 (S.D. Miss. 1967).

Community standard may also be interpreted as the right of a medical practitioner 
to have his work judged bv the terms of the medical school of thought to which he 
adheres. Liability is determined by measuring his actions against the standards of the 
school to which he subscribes. W. Prosser, supra, § 32, at 166.

Finally, in older decisions community' is viewed in a geographical sense. Thus, a 
doctor is judged by rhe current medical standards in the locality of his practice. See, 
e.g., Wilson v. Borden, 61 App. D.C. 327, 62 F.2d 866 (1932). cert, denied, 288 
U.S. 615 (1933); McCurdy v. Hatfield, 30 Cal. 2d 492, 183 P.2d 269 (1947); Johnson v. 
Colp. 211 Minn. 245, 300 N.W. 791 (1941). However, “(t]he present tendency is to 

PHYSICIAN ASSISTANT STANDARD OF CARE

In reducing the physician’s liability under the doctrine of respondeat 
superior, a legislature may be called upon to determine the standard 
of care to be required of the paramedic. Two choices exist—the para
medic might be held either to the standard of care of a community 
of licensed physicians, or to the standard of care of a community of 
physician assistants.80 81 An examination of the problems arising from the 
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application of either standard reveals the substantial difficulties encoun
tered in choosing between these alternatives.

From a patient’s perspective, a physician’s standard of care should 
be applied, for such a standard would assure the patient of one of the 
highest degrees of professional care possible.82 Although the shortage 
of doctors may be alleviated by the entry of many nonphysicians into 
the field of medical care, the patient is still entitled to the same quality 
of expertise and reliability at the hands of these nonphysicians as at the 
hands of the physician himself.83 Thus, the patient should expect a 
similar standard of high quality from the paramedic. Where the doctrine 
of respondeat superior is available, a physician assistant standard of care 
would be of little importance to the patient because the physician would 
stand behind the work of his assistant.84 Where the doctrine is unavail
able, however, and the physician is not, therefore, an insurer of the 
quality of the paramedic’s services, the standard of care to be applied 
to the paramedic becomes extremely important.

abandon any such formula and treat size and character of the community as merely 
one factor to be taken into account in applying the general professional standard.” 
W. Prosser, supra, § 32, at 167. See, e.g., McGuIpin v. Bessmer, 241 Iowa, 1119, 43 N.W.2d 
121 (1950); McCarthy v. Boston Hosp., — Mass. —, 266 N.E.2d 292 (1971); Brune v. 
Belinkoff, 354 Mass. 102, 235 N.E.2d 793 (1968).

82 In terms of scientific medical care, the standard of a physician currently is recog
nized as paramount, and is used in judging other levels of medical care. No other 
body of medical personnel is better trained or more skilled than the physician. This, 
however, does not preclude the possibility of other medical professionals achieving a 
degree of competence within certain specialties that is equal to or higher than the 
physician standard.

83 See R. Fein, supra note 3, at 111-29.
84 See notes 29-32, 75 supra and accompanying text.
85 “The consumer may show resistance to the use of physician assistants for many

reasons, the most important perhaps being concern about receiving care of inferior
quality.” Kadish & Long, supra note 9, at 1051. It has been recommended that utilization 
of physician assistants be accompanied by a carefully planned program to educate the 
public. See Estes & Howard, supra note 5, at 153.

88 A study by the Duke Medical School is reported to indicate that the economic 
status of the patient has some correlation with his acceptance of the paramedic. “The 
lowest income group is suspicious that the assistant is being utilized because of his in-

The establishment of a different standard of care for the paramedic 
than for the physician could create difficulties for patients in at least 
two ways. First, realization by patients that a paramedic is held to a 
different standard of care than a physician may cause them to be unwill
ing to submit to the paramedic’s treatment for fear they might receive 
an inferior quality of health care.85 In addition, this uncertainty among 
patients may place a premium upon the physician’s services, allowing 
the rich to obtain treatment by a physician and forcing the poor to 
accept the care of a physician assistant.86 * 88 In contrast to these problems 
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faced by patients would be the difficulties encountered by paramedics 
were they to be held to a physician’s standard of care. Since the para
medic has neither the knowledge or training of the physician, it would 
seem singularly unjust to hold him liable for an error caused by a lack 
of such medical understanding. Moreover, while being held to such a 
strict standard, the physician assistant might become overly cautious 
in his practice, thereby limiting his potential effectiveness/7

Though cogent arguments can be marshaled in favor of either stand
ard of care, courts could be expected, in the absence of specific statutory 
intervention, to adhere to common law negligence principles and adopt 
a “physician assistant” standard.88 When the first cases involving a 
physician assistant’s malpractice are brought, the courts will be forced 
to determine the precise nature of this standard. In so doing, these 
courts will look first to the custom and practice of the paramedic com
munity/* 87 * 9 Initially, however, it may be difficult to adequately measure 
the paramedic standard of care through examination of its customs and 
practices, for preliminary utilization of the physician assistant will be 
devoted mainly to experimentation to determine his medical abilities 
and limitations.90 Where the current customs and practices of the para
medic community will not afford a reliable frame of reference, the 
courts will turn to legislative and administrative regulation.91 Thus, it 
is important that legislatures and administrative bodies attempt to develop 
clear guidelines as to the standard of care to which the paramedic should 
be held.92

ability to pay, while the highest income group tends to feel that they should receive 
rhe services of the senior physician exclusively.” Estes & Howard, supra note 5, at 152-53.

87 The susceptibility of the physician assistant to malpractice suits may result in the 
same “oxer-cautiousness” displayed by physicians. See note 74 supra.

Medical personnel are held to the degree of care commensurate with the standard 
existing in their occupational community. See Bender v. Dingwirth, 425 F.2d 378, 384- 
85 (5th Cir. 1970) (physicians); Norton v. Argonaut Ins. Co., 144 So.2d 249, 260 (La. 
App. 1962) (nurses); Germann v. Matriss, 55 N.J. 193, 208, 260 A.2d 825, 833 (1970) 
(dentists); Rush v. Akron Gen. Hosp., 84 Ohio L. Abs. 292, 295, 171 N.E.2d 378, 381 
(Ct. App. 1957) (interns). By analogy, the physician assistant would be held to a 
standard of care common to the physician assistant profession and not to the standard 
of the physician community. But of. Kelly v. Carroll, 36 Wash. 2d 482, 219 P.2d 79 
(1950).

& See Restatement (Second) of Torts § 285, comments b, c, % 295 A (1965).
90 The early stages of physician assistant use will be devoted to a “shakedown” period 

in order to insure that the paramedic will be “better accepted when his role is clearly 
known and understood by the patient.” See Estes & Howard, supra note 5, at 153.

91 See Restatement (Second) of Torts § 285, comment b (1965).
92 A legislature or medical board would be empowered to establish the minimum level 

of training and skill required for licensure as a paramedic. See Cal. Bus. & Prof. Code 
M 2515-16 (West Supp. 1971). In this way the board could regulate the minimum level 
of training and skill of the paramedic community and thereby control the minimum 
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ADDITIONAL RIGHTS AND OBLIGATIONS OF THE PHYSICIAN ASSISTANT

The unique status of the physician assistant has not, as yet, been 
acknowledged in state statutes which deal with such matters as physi
cian’s official reports, malpractice limitations, good Samaritan protec
tion, privileged communication, and misrepresentation. In enacting a 
physician assistant statute, a legislature must recognize that these and 
other similar laws will have to be amended to either extend or deny 
such rights, duties, and liabilities to the physician assistant.

State statutes have imposed certain affirmative duties on the part of 
the physician. Thus, the physician is often required to make official 
reports for births,93 deaths,94 communicable diseases,95 96 gunshot wounds,95 
and other circumstances.97 State legislatures must determine whether 
these medico-legal duties can and should be extended to the physician 
assistant.

standard of care the public will receive from a paramedic. Thus, it is theoretically 
possible for a medical board to require such skilled qualifications for a paramedic that 
his standard of care would be higher than the standard of care of a general practice 
physician. These qualifications would, in effect, demand that each paramedic become 
a skilled specialist in a narrowly limited field.

Though a higher or equally high standard of care for the paramedic as compared 
to the physician is possible, the realities of the legal process are not likely to effectuate 
such a situation in the near future. The physician assistant standard of care is certain 
to emerge in a judicial context where the paramedic or his employer is being sued 
for negligence. To escape liability the paramedic may paradoxically be placed in the 
position of depreciating his professional qualifications and expertise. On the other hand, 
he may be compelled to demonstrate that a licensed physician in similar circumstances 
would have caused the same harm to a patient. In either situation, the physician assist
ant standard of care most likely will emerge as a subordinate standard.

93See Conn. Gen. Stat. Rev. § 7-48 (1966); Minn. Stat. Ann. § 144.159 (1970).
94 See Mass. Gen. Laws Ann. ch. 46, § 9 (1968); N.J. Stat. Ann. § 26:6-8 (Supp. 

1970).
95See Fla. Stat. Ann. § 381.231 (1960); Wash. Rev. Code Ann. § 70.05.090 (Supp. 

1969).
96 See Md, Ann. Code art. 27, § 336 (Supp. 1970); N.Y. Penal Law § 265.25 (Mc

Kinney 1967).
97 See Mich. Comp. Laws Ann. § 722.571 (1968) (physician must report finding of 

intentional injuries inflicted upon a child); R.I. Gen. Laws Ann. § 21-28-19 (1968) 
(physician must keep record of narcotics used); Wis. Stat. Ann. § 161.09 (1963) (phy
sician must keep record of narcotics used).

98 Most state statutes of limitation are two years. See Ala. Code tit. 3, § 25(1) 
(Supp. 1969); Ariz. Rev. Stat. Ann. § 12-542 (1956). A few states have a one year 
limit. See Cal. Civ. Pro. Code § 340 (West 1957); Ky. Rev. Stat. Ann. § 413.140 (1969). 
Some states, however, have a longer period. See Fla. Stat. Ann. § 95.11 (1960) (four 
years).

In most jurisdictions the statute of limitations for a physician’s mal
practice is short98 and therefore to the advantage of the physician. Al
though applying to the malpractice of a physician, such limitations need 
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not necessarily apply to an action against a nonphysician.09 Legislatures 
should weigh the desirability of specifically including the paramedic 
within the provisions of these physician malpractice statutes.99 100

99 In a few states designation of those included within statutes of limitations for mal
practice could possibly encompass a malpractice action against a physician assistant. 
See Ind. Ann. Stat. § 2-627 (1967) (two years for physicians, dentists, or others); Me. 
Rev. Stat. Ann. tit. 14, § 753 (1964) (two years for physicians and all others engaged 
in the healing art). Five states do not specify those included. Neb. Rev. Stat. § 25-208

1964); N.H. Rev. Stat. Ann. § 508:4 (1968); N.Y. Civ. Prac. Law § 214 (McKinney 
1963); N.D. Cent. Code § 28-01-18 (1960); Ohio Rev. Code Ann. § 2305.11 (Page 1953).

100 W hile inserting the category of physician assistant into malpractice statutes of 
limitation would be most expedient, the underlying policy which affords a class of per
sons a special legal shelter must be considered. See generally Lillich, The Malpractice 
Statute of Limitations in New York and Other Jurisdictions, 47 Cornell L. Rev. 339, 
367 (1962). In the same manner the rights of the patient injured by a physician assist
ant must also be fully explored. Thus, if the medical activity of the physician assistant 
constitutes a subordinate standard of health care, then perhaps the statute of limitations 
should reflect some form of trade-off, with those who would likely receive this second 
echelon of medical care—presumably the least affluent—being given an increased oppor
tunity to obtain remedy for any resulting injuries.

101 See, e.g., Cal. Bus. & Prof. Code § 2144 (West 1962); III. Rev. Stat. ch. 91. § 2a 
(1969); N.J. Stat. Ann. § 2A:62A-1 (Supp. 1970). See generally N. Chayet, Legal 
Implications of Emergency Care (1969); D. Loutsell & H. Williams, Medical Mal
practice f€ 21.01-.3 5 (1960).

102 See Ark. Stat. Ann. § 72-624 (Supp. 1969); Mont. Rev. Codes Ann. § 17-410 
(1967); N.M. Stat. Ann. § 12-12-3 (1968); Okla. Stat. tit. 76, § 5 (Supp. 1970); S.C. 
Code Ann. ' 46-803 (Supp. 1969); Tf.nn. Code Ann. § 63-622 (Supp. 1970); Tex. Rev. 
Civ. Stat. art. la (1969); Wyo. Stat. Ann. § 33-343.1 (Supp. 1969).

103 See D.C. Code Ann. § 2-142 (1967); Mich. Comp. Laws § 691.1501 (1968). In 
addition, 10 states do not have good Samaritan laws.

104 In 17 states neither statute nor common law allows the invocation of the phy
sician-patient privilege, while in 34 jurisdictions the privilege is statutorily recognized. 
B. Shartfl & M. Plant, The Law of Medical Practice 339-40 (1959). See, e.g., Cal. 
Evid. Code §5 992, 994 (West Supp. 1971); N.M. Stat. Ann. 5 2O-l-12(d) (1953); N.Y. 
Civ. Prac. Law § 4504(a) (McKinney 1963). See also Stare v. Tornquist, 254 Iowa 
1135, 1154-55, 120 N.W.2d 483, 495 (1963); State v. Anderson, 247 Minn. 469, 477, 78 
N.W.2d 320, 326 (1956); Culver v. Union Pac. R.R., 112 Neb. 441, 450, 199 N.W. 794, 
797-98 (1924). It must be noted that even where privileged communication between 
nurse and patient is recognized, the nurse must be acting as an agent of the physician. 

Similarly, most states provide “good Samaritan’’ laws,101 which protect 
certain classes of individuals who render emergency medical aid. While 
a few statutes apply to anyone attempting to provide emergency as
sistance,1"2 the majority include only the physician and/or nurse.103 
Therefore, unless the physician assistant is recognized specifically as a 
nurse or physician for the purpose of the statutes his “good Samaritan” 
role would be unclear. Legislative clarification of the physician assist
ant’s rights under these statutes is essential.

In many jurisdictions both physicians and nurses possess a right to 
privileged communications with patients.104 Moreover, some jurisdic-
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tions have liberally construed the physician-patient privilege to encom
pass “agents of physicians” 105 106 by implication thereby including the 
paramedic within the scope of the privilege. However, where the 
privilege has not been so broadly construed, the legislature should 
statutorily extend the right to encompass the paramedic’s activities.1013

State v. Tornquist, 254 Iowa 1135, 1154-55, 120 N.W.2d 483, 495 (1963); see Life & 
Casualty Ins. Co. v. Walters, 180 Miss. 384, 391-92, 177 So. 47, 48-49 (1937).

105 State v. Anderson, 247 Minn. 469, 477, 78 N.W.2d 320, 326 (1956); Ostrowski v. 
Mockridge, 242 Minn. 265, 273, 65 N.W.2d 185, 190-91 (1954); Mississippi Power & 
Light Co. v. Jordan, 164 Miss. 174, 185-86, 143 So. 483, 485-86 (1932).

106 The question of physician assistant privileged communications with a patient can 
be resolved partially by a statutory provision defining “paramedic” as encompassing at 
least the legal status of a nurse.

107 It is unclear whether statutory language shielding the physician assistant from 
criminal sanctions for practicing medicine without a license also protects him from 
statutory provisions concerning misrepresentation. Any person who practices medicine 
or holds himself out to the public as able to practice medicine and who does not have 
a medical license generally is subject to criminal sanction for misrepresentation. See, 
e.g., Ark. Stat. Ann. § 72-604(1) (1947); Mich. Comp. Laws § 338.57 (1948); Vt. Stat. 
Ann. tit. 26, § 1311 (1967).

108 Between physician and patient there is a fiduciary relationship. See D. Louiseli. & 
H. Williams, Medical Malpractice U 22.07 (Cum. Supp. 1970). The nature of the 
physician assistant’s medical role would seem to evoke this same fiduciary relationship, 
thus implying the affirmative duty to inform.

109 See, e.g., National Academy of Sciences, supra note 45, at 7; Estes & Howard, 
supra note 5, at 153-54; Forgotson & Cook, supra note 23, at 744-50; Kadish & Long, 
supra note 9, at 1051. But cf. Of Physician Assistants, 212 J.A.M.A. 1057 (1970). The 
enactment of legislation in some states provides impetus for physician assistant laws 
elsewhere. The federal government has recognized the paramedic. See 35 Fed. Reg. 
17,753 (1970). See also Health Training Improvement Act of 1970, Pub. L. No. 91-519 
(Nov. 2, 1970). Support for physician assistant legislation has come from medical or
ganizations as well. See National Academy of Sciences, supra note 45, at 8; California 
Physician's Assistants Hearings, supra note 7, at 44-45. Ongoing paramedical programs

Finally, where the paramedic is permitted to perform medical serv
ices under physician supervision, the paramedic may fall within statutory 
provisions concerning misrepresentation.107 Although the paramedic 
may do nothing to create the misconception, the plaintiff may neverthe
less falsely believe that the paramedic is a physician. Thus, the cir
cumstances of medical attention and the novelty in the employment of 
physician assistants may be seen as creating an affirmative duty on the 
part of the paramedic to specifically inform a patient of his nonphysician 
capacity.108 109 Legislative enactment, therefore, should clarify the existence 
and the extent of this duty.

Political Considerations

Despite recognized support for statutory legitimization of the role 
of the paramedic,100 a number of political considerations have weakened 
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this support and hindered the enactment of effective legislation. First, 
resistance to the development of paramedics has arisen from medical 
groups who feel challenged by the emergence of the paramedic. In 
addition, widespread division and disagreement exist between advocates 
of a comprehensive regulatory scheme and advocates of mere passive 
exemption from medical licensing requirements. These considerations 
have prevented unified support for any program of paramedical assist
ance and pose substantial political obstacles which legislatures must 
confront in enacting physician assistant legislation.

PROFESSIONAL RESISTANCE TO LEGITIMIZATION

The support of professional nursing and medical associations are im
portant political factors in the passage of any physician assistant legis
lation. and the opinions of such organizations may be influential in shap
ing such a statute. Although these organizations have thus far assumed 
a neutral or “wait and see” attitude,110 legislators must be aware of the 
possible impact of a physician assistant statute upon the vested interests 
these associations represent.

provide impetus to generate legislation. See Andrus, supra note 7, at 209; California 
Physician's Assistants Hearings, supra note 7, at 4-10, 29-50. Newspapers also have 
advocated the implementation of paramedics. See Roche, Paraprofessional Medics 
Needed, Washington Post, Jan. 6, 1971, § A, at 15, col. 5; Medic-Aides, [Washington] 
Evening Star, Sept. 29, 1970, § A, at 6, col. 1.

11'The A.M.A. feels that more experimentation is needed before any physician 
assistant legislation is enacted. See Of Physician Assistants, 212 J.A.M.A. 1057 (1970). 
This same hesitancy is seen on the part of at least one nursing organization. See Cali
fornia Physician's Assistants Hearings, supra note 7, at 75-83 (testimony of Rheba de 
Tornvay, President, California Nurses Ass’n). But see National Academy of Sciences, 
supra note 45, at 8-9.

111 See Forgotson & Cook, supra note 23, at 749; N.Y. Times, Mar. 22, 1971, at 1, 
col. 1; cf. Califomia Physician's Assistants Hearings, supra note 7, at 75-83. One indi
cation of this apprehension towards paramedics can be drawn from a survey of 1345 
Wisconsin physicians. When asked whether he would permit a paramedic to perform 
duties closely related to his medical specialty, the average physician’s answer was 
strongly negative. See Coye & Hansen, supra note 8, at 531, table 2.

Resistance to the widespread utilization of the physician assistant may 
arise from members of the medical profession who are forced to adjust 
their established rights and duties to accommodate the newly created 
role of the paramedic. Thus, for example, nurses and physicians are 
concerned over the possible impact that the physician assistant might 
have on their respective professions.111

One of the essential concerns of the nurse lies in protecting continued 
development of the scope of the nursing practice against encroachment 
by the physician assistant. States regulate the practice of nursing through 
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various forms of licensure statutes112 which define the scope of nursing 
practice only in a vague and general manner.113 The legal parameters 
of medical activity within which a nurse may practice are primarily 
determined by custom and practice.114 Thus, as new medical techniques 
are developed and as the doctor shortage grows more acute, nurses will 
be given greater responsibilities which will in turn expand the scope 
of nursing practice.115

112See, e.g., Mass. Gen. Laws Ann. ch. 112, 80, 80A (1971); Mich. Comp. Laws
§ 338.353 (1948); N.Y. Educ. Law § 6902 (McKinney 1953). Most statutes subdivide 
nursing into two distinct classifications—professional or registered and licensed practi
cal or vocational. The dichotomy is essentially hierarchical with the professional nurse 
afforded greater capacity to assume authority and responsibility than the less qualified 
practical nurse. See Ala. Code tit. 46, § 189(37)-(38) (Supp. 1969); Ariz. Rev. Stat. 
Ann. § 32-1601 (Supp. 1970).

113 For example, Colorado’s definition of professional nursing includes observation or 
care of the ill, injured or infirm, maintenance of health, prevention of illness of others, 
supervision or teaching of other personnel, and administration of medicine or treat
ment prescribed by a doctor, which requires specialized judgment and skill based upon 
principles of biological, physical, and social sciences. Coi.o. Rev. Stat. Ann. § 97-1-2 
(1963). See also H. Sarner, The Nurse and the Law 15-20 (1968).
^See I. Murchison & T. Nichols, Legal Foundations of Nursing Practice 81-83 

(1970); H. Sarner, supra note 113, at 17.
115 Once many nurses assume a particular task, the task may be judicially declared 

to be within the scope of nursing practice by virtue of the fact that it has become a 
customary activity. See Chalmers-Francis v. Nelson, 6 Cal. 2d 402, 404, 57 P.2d 1312, 
1313 (1936); I. Murchison & T. Nichols, supra note 114, at 82-83; Leff, supra note 
39, at 381 n.212.

11(5 The California physician assistant act makes it clear that the paramedic may 
practice medicine. Cal. Bus. & Prof. Code § 2512 (West Supp. 1971). In contrast, the 
nursing profession, barring the enactment of a much expanded nursing practice stat
ute, must be more circumspect in adopting medical practices into the scope of its prac
tice. See I. Murchison & T. Nichols, supra note 114, at 82.

117 Currently nurses and other nonlicensed physicians arc practicing medicine in the 
sense that they carry out numerous important medical tasks which their legal status 
does not permit. See Leff, supra note 39, at 380-81. Though this sub rosa activity 
is seldom a focal point of litigation, there are cases which have premised liability on 
too great a delegation to a nonphysician. See cases cited id. To preclude the possi
bility of suit due to improper delegation to or unlawful practice of medicine by non
physicians, hospitals and physicians seemingly would be motivated to utilize paramedics 
who are not susceptible to such allegations.

For example, under physician supervision a paramedic could perform lumbar punc
tures and suture minor lacerations. While a nurse’s scope of practice presently does 
not comprise these functions, under the demands of a continued doctor shortage the

Once statutorily legitimized, the physician assistant may be catapulted 
into a role which would lead to his carrying out medical procedures 
that might have been gradually subsumed into the realm of nursing 
practice.116 As a consequence, the responsibility for many new medical 
procedures may tend to shift to the physician assistant, who would be 
more likely to receive these functions, rather than to the nurse.117 This 
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delegation of responsibility to the paramedic mi^ht result in a de facto 
circumspection of the nurse’s professional role, and much of the oppor
tunity for the expansion of duties through custom and practice would 
thus be siphoned off by the physician assistant.118

iirsc's practice might well expand to encompass these functions. The physician assist- 
. • t. however, would more likely assume these duties, thereby removing the demand 
for expansion of the nurse’s practice.

118 It may be argued that because nursing is significantly hospital or institution ori- 
ented there will be little nurse-physician assistance interface. However, even though 
initial physician assistant programs have evolved within the context of the activity of 
a general practitioner, there seems to be no reason to assume that physician assistants 
will not emerge in hospitals. See Silver, Ford & Day, Pediatric Nurse-Practitioner Pro
gram, 204 J.A.M.A. 298 (1968).

119 Cal. Bus. & Prof. Code § 2514 (West Supp. 1971).
120 For the purposes of efficiency and harmony within medical institutions, it is 

necessary that each worker understand his duties and responsibilities vis-à-vis other 
workers. See II. Freeman, S. Levine, & L. Refder, Handbook of Medical Sociology 
256-57 (1963).

121 See California Physician's Assistants Hearings, supra note 7, at 51. One pediatric 
nurse practitioner, a position very similar to that of physician assistant, observed that 
“(elxisting personnel did not know quite what to expect of me. I was neither doctor 
nor a traditional nurse. At times, there have been difficulties in working out wavs of 

Another question of concern to the nursing profession is whether the 
paramedic's scope of authorized practice should fully overlap the prac
tice of nursing. In other words, should a license to practice as a physician 
assistant also entitle the paramedic to assume completely the functions 
of a nurse? While the physician assistant statute enacted in California, 
for example, specifically prohibits the paramedic from performing serv
ices in certain defined medical areas,119 no provision expressly prohibits 
his assumption of the role of the nurse. Thus, where a medical pro
cedure entails the performance of a combination of nursing and para
medical duties, a paramedic might function in both capacities, thereby 
usurping the nurse’s livelihood. Legislatures attempting to legitimize 
rhe role of the paramedic must be wary of this possible overlap between 
the functions of a nurse and those of the paramedic. A physician assist
ant stature should prohibit the paramedic from engaging in “nursing 
activities” and attempt to provide guidelines to safeguard the future 
development of the scope of nursing practice.

Finally, it seems inevitable that difficulties will emerge where some 
form of professional stratification is not directly or inferentially estab
lished.120 Since both the nurse and the physician assistant look to the 
same source—the physician—for supervision and authority, the hospital 
setting could be fraught with administrative problems as the physician 
assistant seeks to establish his position relative to the entrenched nursing 
hierarchy.121 Legislation should obviate this potential difficulty either 
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by redefining the medical hierarchy to include the physician assistant 
or by empowering a medical administrative board to develop guidelines 
designed to accomplish this purpose.122

getting referrals properly routed or in just getting the day-to-day work done.” Gozzi, 
Pediatric Nurse-Practitioner at Work, 70 Am. J. Nursing 2371, 2373 (1970).

122 The idea of guidelines for the physician assistant has its parallel in the practice 
of nursing. The Code for Nurses developed by the American Nursing Ass’n sets out 
policy statements which aid in the definition of the nurse’s mission and role in the 
medical profession. See I. Murchison & T. Nichols, supra note 114, at 468-76.

123 Cf. California Physician's Assistants Hearings, supra note 7, at 115.
124 Id.
t25 In New Mexico recentlv, a highly trained nurse virtually assumed the role of a

doctor in a small rural town. Though she was in constant telephone contact with phy
sicians, she was essentially on her own and responsible for making important medical 
decisions. See Michaelson, Will Your Next Doctor Be a Doctor?, Today’s Health, 
Mar. 1970, at 37. Under such circumstances the nurse’s standard of skill and care is
not equal to the physician’s. Such a nurse, or a paramedic, could not attain a general
practitioner’s level of expertise without full medical school training, for any form of 
abbreviated medical training cannot substitute adequately for a formal medical educa
tion.

In addition to the nurse, the physician may also be concerned over the 
effects of widespread utilization of physician assistants. The emergence 
of the paramedic poses little immediate threat to the physician’s status 
or financial security, for in an auxiliary or supportive role, the para
medic’s capacity to directly undermine the professional position of his 
physician-employer is limited. However, a future expansion of the 
paramedic’s scope of practice coupled with a reduced level of physician 
supervision could lessen the doctor’s occupational security.123 Thus, 
physicians may choose to withhold support from efforts to legitimize 
the role of the paramedic.

Physicians may also oppose employment of paramedics out of fear 
that such utilization might result in the creation of a second and inferior 
level of medical care.124 In addition, a physician assistant may often 
necessarily function as a physician, and, in these circumstances, his lim
ited skills and knowledge will result in a level of care inferior to a 
physician’s.125 * * *

DIVISION AMONG PROPONENTS OF PHYSICIAN ASSISTANT LEGISLATION

In addition to possible opposition from nursing and physician groups, 
further difficulties may arise for physician assistant legislation in that its 
proponents are divided among themselves as to the most effective means 
of legitimizing the paramedic. Two distinct schools of thought have 
arisen, each of which is primarily concerned with the possibility of a 
“paramedic practitioner” who would be allowed an unlimited capacity 
to assume medical responsibilities.
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The first approach favors a comprehensive physician assistant law 
similar to California’s recently enacted statute.126 This statute provides 
for a scheme of paramedic certification which requires successful com
pletion of a state approved physician assistant program.127 Under this 
law. a physician’s hiring of a paramedic is regulated by the medical 
board,125 which is also empowered to define the scope of the physician 
assistant's practice.129

12®See Cal. Bus. & Prof. Code §§ 2377.5, 2510-22 (West Supp. 1971).
127/J. 5$ 2511(d), 2515, 2517.
’28 Id. » 2377.5, 2516, 2517.
’29 Id. § 2514.
130See I stes & Howard, supra note 5, at 153-54. The statutes of Arizona, Colorado, 

Florida, Kansas, Montana, and Oklahoma reflect one form of passive physician assistant 
legislation. These statutes exclude from medical licensure laws the work of an assistant 
who is supervised by a licensed physician. See Ariz. Rev. Stat. Ann. § 32-1421(6) 
(Supp. 1970); Colo. Rev. Stat. Ann. § 91-1-6(3) (m) (1963); Fla. Stat. Ann. § 458.13(4) 
(Supp. 1971); Kan. Stat. Ann. § 65-2872(g) (1964); Mont. Rev. Codes Ann. § 66- 
1O12(2)(1) (1970); Okla. Stat. tit. 59, § 492 (Supp. 1970). See also note 47 supra.

131 It has been suggested that rather than state supervision, a form of national registra
tion and control should be established by an organization such as the AMA. However, 
the feasibility of such supervision from a national level is questionable. See Estes & 
Howard, supra note 5, at 154.

132 See id. at 153; cf. Leff, supra note 39, at 332, 395-96.

The high degree of control over the physician assistant which the 
California statute provides, is obviously beneficial to the public. A pa
tient is assured that the paramedic has sufficient technical qualifications 
and that the assistant’s authority to carry out medical tasks is limited 
by state standards. Similarly, if problems should arise in the use of 
paramedics, the state—through its medical board—can make rapid adjust
ments to protect the public.

The second point of view finds a comprehensive physician assistant 
statute improper and argues for a more passive form of statutory regu
lation.130 Under this approach, legislation would permit the physician 
to delegate medical tasks to the paramedic with no state licensing or con
trol.131 Advocates of this view argue that a passive form of regulation 
is necessary, because statutory regulation would impede the full devel
opment of physician assistant potential132 and create undesirable inef
ficiencies.

The most serious shortcoming of a passive physician assistant statute 
is that it fails to provide adequate protection for the public. Under such 
a law, the public is not assured of the qualifications of the paramedic 
nor of the propriety of the scope of his medical practice. Despite the 
additional benefits that may flow from a passive law, the lack of statu
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tory language expressly safeguarding the public interest should make 
this approach difficult for a legislature to accept.133

133 See generally Duke Project.
131 A large segment of the American population receives inadequate health care due 

either to poverty or geographic isolation. See R. Fein, supra note 3, at 117-18. At the 
same time it is recognized that physicians often arc unwilling to accept the hardships 
and low pay that accompany the practice of medicine in certain locations. See Cali
fornia Physician's Assistants Hearings, supra note 7, at 9, 60. The paramedic or nurse 
practitioner, however, might be more willing to assume such a practice. Id. at 60. 
Though such medical personnel are perhaps less qualified than a physician, communi
ties that now lack any medical service certainly would be benefited by “half a loaf’.

A comprehensive law meets this problem by more carefully defining 
the required role and qualifications of the paramedic. For this reason, 
a comprehensive law may draw more support from nurses and other 
professional associations which see the “expanded” physician assistant 
role as a threat to their professional security.

Conclusion

In view of the present shortage of physicians and other trained medi
cal personnel and the advantages to be gained in the utilization of phy- 
sician assistants, state legislatures must act to legitimize the role of the 
paramedic. A comprehensive regulatory statute would encourage devel
opment of this form of medical personnel. Moreover, both occupational 
flexibility and public protection could, and should, be insured by dele
gating to medical boards the responsibility for establishing, on an ad hoc 
basis, scope of practice and supervision requirements.

Legislation can clearly reduce the physician’s potential liability by 
limiting application of the doctrine of respondeat superior. Without 
this doctrine, the public could remain adequately protected through a 
requirement that the paramedic carry personal malpractice insurance. 
In addition, since under this legislation the paramedic may be personally 
liable for his negligence, legislatures must attempt to provide guidelines 
for the standard of care to be applied to the paramedic. Finally, those 
advocating legitimization of the physician assistant’s role must unite 
behind one comprehensive approach before the enactment of physician 
assistant legislation can be realized.

The utilization of physician assistants offers potentially effective relief 
to the critically undermanned medical profession. It also affords the 
possibility of extending medical health care to segments of society who 
might otherwise receive none.134 Clearly, the time has come for legis
latures throughout this nation to promote the innovation and expansion 
of existing health care services by legitimizing the role of the physician 
assistant. * 131



DRUG EFFICACY AND THE 1962 DRUG
AMENDMENTS

With the passage of the Drug Amendments of 1962,1 Congress took 
another step in a legislative process which has been directed toward im
proving the quality of pharmaceutical care in America. These amend
ments to the Federal Food, Drug and Cosmetic Act of 1938 dealt with a 
number of aspects of the drug industry including patent matters,2 new 
inspection requirements,3 and the now familiar “generic name” require
ments.4 Probably the most important provisions of the 1962 Amend
ments, however, were those dealing with drug efficacy.5 It is the pur
pose of this Note to trace the development of the drug efficacy require
ments of the Drug Amendments of 1962 and to consider the extent to 
which these requirements have performed their intended purpose, par
ticularly with regard to drugs already marketed at the time of the 
Amendments’ enactment.

1 Pub. L. No. 87-781, 76 Stat. 780 (1962), amending Federal Food, Drug, and Cosmetic 
Act of 1938, ch. 675, 52 Stat. 1040, codified at 21 U.S.C. 301-92 (Supp. V, 1970).

2 Id. § 308, 21 U.S.C. § 372 (Supp. V, 1970).
3 Id., 5 201, 21 U.S.C. § 374(a) (1964).
4 Id. 111-12, 21 U.S.C. 351-52 (Supp. V, 1970). It is not the purpose of this 

Note to treat these facets of the 1962 Amendments. For a general discussion of the 
Amendments, see Kelly, The Drug Amendments of 1962, 18 Food Drug Cosm. L.J. 145 
(1963); Note, The Drug Amendments of 1962, 38 N.Y.U.L. Rev. 1082 (1963).

5 Drug Amendments of 1962, 102(a)-(b), 105(d), 21 U.S.C. §§ 321 (p), 355, 357
(1964). See generally Hearings before the Subcomm, on Monopoly of the Senate Select 
Comm. on Small Business, 92d Cong., 1st Sess. 7971-72 (1971) (statement of Charles C. 
Edwards, Comm’r of Food and Drugs).

6 Ch. 3915, 34 Stat. 768 (1906).
7 Id. § 7, 34 Stat. 769.
8 Id. § 8, 34 Stat. 770.
9 Id. U 1-2, 34 Stat. 768. Misbranded drugs were those violating the provisions of 

section eight and adulterated druijs were those violating section seven. A drug was 
considered misbranded if its labeling contained false statements as to its contents or 
purity.

I 185 1

General Background

The first legislation of national scope directed at the regulation of 
drugs was the Food and Drug Act of 1906.6 This Act provided certain 
standards of purity for drugs sold in the United States7 and further re
quired that labeling accurately reflect a drug’s contents.8 Moreover, 
the Act made unlawful the marketing of adulterated or misbranded 
drugs9 and provided for removal of such drugs from the market through 



186 The Georgetown Law Journal [Vol. 60:185

libel actions against them.10 There were, however, no provisions regu
lating false claims of efficacy11 until the Food and Drug Act of 1906 
was amended in 1912 to declare drugs making fraudulent claims of 
efficacy to be misbranded.12

10 Id. § 10, 34 Star. 770. In a libel action charging misbranding, the burden of proof 
was on the Government. See United States v. 23 7/12 Dozen Bottles of an Article of 
Drugs Labeled “Lee’s Save the Baby”, 44 F.2d 831, 833 (D. Conn. 1930).

11 See United States v. Johnson, 221 U.S. 488, 498 (1911).
12 Act of Aug. 23, 1912, ch. 352, 37 Stat. 416. The 1912 amendment was passed in 

response to United States v. Johnson. See 1 H. Toulmin, The Law of Food, Drugs, 
and Cosmetics § 2.7 (2d ed. 1963). The requirement of fraudulence made the burden 
on the Government exceedingly harsh, and as a practical matter it was an almost im
possible burden for the Government to sustain. See Chichester Chemical Co. v. United 
States, 60 App. D.C. 134, 49 F.2d 516 (1931).

12 The first of the so-called wonder drugs were the sulfa compounds. Because these 
compounds w’ere insoluble in ethyl alcohol, drug manufacturers sought a solvent which 
would form a stable solution without vitiating the drugs’ pharmacological effects. One 
manufacturer marketed as “Elixir of Sulfanilamide” a solution based on diethylene 
glycol. Apparently no tests for toxicity were performed, and as a result, nearly 100 
people died before the drug could be withdrawn. Interestingly, there was no require
ment under the law for toxicity testing, and had the manufacturer refrained from 
labeling the drug as an “elixir” (an ethyl alcohol solution), there would have been no 
violation under the 1906 Act. See Secretary of Agriculture, Report on Deaths Due to 
Elixir Sulfanilamide—Massengill, in C.W. Dunn, Federal Food, Drug, and Cosmetic 
Act—A Statement of its Legislative Record 1316-27 (1938).

14 Ch. 675, 52 Stat. 1040 (1938), as amended, 21 U.S.C. §§ 301-92 (Supp. V, 1970). 
Section 902(a) specifically repealed the Food and Drug Act of 1906. Id. § 902(a), 52 
Stat. 1059.

15 Id. §§ 201 (p), 505, 52 Stat. 1041, as amended, 21 U.S.C. §§ 321 (p) (Supp. V, 1970), 
355 (1964); see notes 19-28 hrfra and accompanying text.

16 Misbranding was defined under the 1938 Act as “false or misleading in any par
ticular.” Federal Food, Drug, and Cosmetic Act of 1938, ch. 675, § 502(a), 52 Stat. 
1050, as amended, 21 U.S.C. § 352(a) (1964); see United States v. 11% Dozen Packages 
Labeled Mrs. Moffat’s Shoo Fly Powders for Drunkenness, 40 F. Supp. 208, 209

Furthermore, this Act failed to provide any means to regulate drugs 
prior to marketing. No premarketing review was required, and it was 
therefore impossible to prevent an unsafe or ineffective drug from reach
ing the market in the first place. It was only tragedy that sufficiently 
alarmed Congress to remedy the Act’s failings. Prodded by the sulfa
nilamide disaster,13 Congress repealed the Food and Drug Act of 1906 
and replaced it with the Federal Food, Drug, and Cosmetic Act of 
1938.14

The 1938 Act significantly altered the statutory scheme of the Food 
and Drug Act of 1906 by establishing a complex set of provisions re
quiring premarketing review of drugs.15 This review, however, was di
rected solely toward insuring drug safety. The only overt change in 
the efficacy requirements was the inclusion of nonfraudulent misrepre
sentation within misbranding.16 Nonetheless, by establishing premarket-
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ing safety review, the Act indirectly provided a certain amount of pré
marketing control of drug efficacy, since in a review of the safety of a 
drug under the Act, efficacy was a factor to be considered whenever 
the drug had serious side effects or was used in the treatment of life
threatening diseases.17 In the case of an innocuous drug, however, mar
keting could not be prevented even when there appeared to be no basis 
for its claims of efficacy.18

W.D.N.Y. 1941) (proof of fraudulence unnecessary). The burden of proof, however, 
remained on the Government. See United States v. 4 Cases Slim-Mint Chewing Gum, 300 
F .2d 144, 148 (7th Cir. 1962); United States v. 60-28 Capsule Bottles Labeled “Unitrol”, 
211 F. Supp. 207, 214 (D.N.J. 1962).

17See S. Rep. No. 1744, 87th Cong., 2d Sess., pt. 1, at 15 (1962); Hearings on Drug 
Efficacy Before a Subcomm. of the Hottse Comm. on Government Operations, 91st 
Cong., 1st Sess., pt. 2, at 228 (1969) [hereinafter cited as 1969 Hearings on Drug Ef
ficacy]. Efficacy and safety must often be balanced by comparing risk to benefit. See 
F.D. Cos.m. L. Rep. 5! 71,053.59 (1969). If a drug’s safety is at all questionable, its 
effectiveness should be definite in order to justify its use. See generally 1969 Hearings 
on Drug Efficacy, at 344.

18 See S. Rep. No. 1744, supra note 17, at 16; 1969 Hearings on Drug Efficacy, at 228. 
It has been argued, however, that even an innocuous drug which is ineffective should 
be considered positively injurious to the public health and thus unsafe, the rationale 
tiehind this position being that when an ineffective drug is prescribed, it deprives the 
patient of treatment by an alternative, effective drug. Id. Challenges to safety based 
on this rationale, however, have been notably unsuccessful in court. See United States 
v. Articles of Drug Labeled “Quick-O-Ver”, 274 F. Supp. 443, 449 (D. Md. 1967) (court 
rejected government argument that drug was unsafe because it might lull patient into 
not seeing doctor); accord, United States v. Article of Drug Labeled “Decholin”, 264 
F. Supp. 473 (E.D. Mich. 1967).

19 Federal Food, Drug, and Cosmetic Act of 1938, ch. 675, § 201 (p) (1), 52 Stat. 1041, 
as amended, 21 U.S.C. § 321(p)(l) (Supp. V, 1970). Section 201 (p) (1) contained a 
“grandfather” provision exempting from the definition of a “new drug” any drug on 
the market before the enactment of the 1938 Act. Because of this grandfather clause, 
the incongruous result arises that a drug marketed before 1938, although never recog
nized as safe, would always be an “old” drug under the Act, while a drug marketed 
after 1938 might even years later remain a “new” drug.

It is important to note that the significant quality of a new drug was being “generally 
recognized” as safe. Actual safety was not considered. Thus, a safe drug not generally 
so recognized would be a new drug, and conversely, an unsafe drug generally recog
nized as safe would be an old drug. See xAMP, Inc. v. Gardner, 389 F.2d 825, 831 (2d 

Since the efficacy provisions of the 1962 Drug Amendments were 
built on the scheme of premarketing safety review established by the 
Federal Food, Drug, and Cosmetic Act of 1938, an understanding of 
the 1962 Amendments requires an appreciation of the procedures estab
lished by the 1938 Act. The crux of the premarketing review scheme 
was the designation of certain drugs as “new drugs.” A new drug was 
defined as one not generally recognized by experts “as safe for use under 
the conditions prescribed, recommended, or suggested in the labeling 
thereof” 19 or one which had become generally recognized as safe but 
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“which [had] not . . . been used to a material extent or for a material 
time.” 20 In order for a new drug to be marketed, it had to be the sub
ject of an “effective” (not disapproved) new drug application (NIDA) 
under section 505(a).21 Such an application was required to include a 
list of components, a report of investigations verifying the drug’s safety, 
specimens of the proposed labeling, and a description of the methods of 
manufacture.22

Cir. 1968) (question at issue was not safety of drug but general recognition thereof); 
Merritt Corp. v. Folsom, 165 F. Supp. 418, 421 (D.D.C. 1958) (genuine difference of 
medical opinion negates general recognition). Such a distinction, however, may be 
illusory since the only discernible measure of safety is the opinion of qualified experts. 
It is possible that a drug which is actually safe might not be so recognized, but this 
would most likely occur if a drug were so new that experts were unsure of its safety, 
a situation that w’ould be covered by section 201 (p) (2). See note 20 nzfra. The con
trary situation, that of a drug generally recognized as safe even though actually unsafe, 
can arise in the case of drugs with unknown serious side effects. As soon as the side 
effects are discovered, however, the drug would lose its general recognition of safety 
and become a new drug.

20 Federal Food, Drug, and Cosmetic Act of 1938, ch. 675, § 201 (p) (2), 52 Stat. 1042, 
as amended, 21 U.S.C. § 321(p) (2) (1964). It is difficult to understand how a drug 
could be generally recognized as safe and not have been used to a material extent or 
for a material time. There are, however, two possible categories of “new” drugs: (1) 
those which are known to be unsafe; and (2) those which, though not known to be 
unsafe, are not generally recognized as safe. A “new” drug can be marketed onlv if 
subject to an effective new drug application (NDxA), and an application will become 
effective only if adequate evidence of safety can be adduced. Such evidence, however, 
need not show a general recognition of safety. Of the two classes of new drugs, only 
those of category two could sufficiently demonstrate the degree of safety needed to win 
approval of a new drug application. It seems reasonable to infer that section 201 (p) (2) 
(designating drugs not used to a material extent or for a material time “new” drugs) 
was intended to cover those drugs which could demonstrate enough safety to qualifv 
for new drug approval but could not demonstrate a general recognition of safety. See 
D’Andradc, The Effect of NAS-NRC Review on Me-Too and Post '62 Drugs, 25 
Food Drug Cosm. L.J. 330, 337 (1970). In so covering such drugs, section 201 (p) (2) 
would serve to prevent a drug which, by demonstrating some degree of safety’, had 
obtained an effective NDA from immediately, without having been used materially, 
claiming general recognition of safety on the strength of its effective NDA, and 
thereby ceasing to need the effective NDA. In other words, when section 201 (p) (2) 
classifies drugs not materially used, but “generally recognized as safe”, as “new”, it is 
really aiming at drugs which were only safe enough to obtain an effective NDA and 
which were not materially used.

J

21 Federal Food, Drug, and Cosmetic Act of 1938, ch. 675, § 505(a), 52 Stat. 1052, 
as amended, 21 U.S.C. § 355(a) (1964). Provision is made, however, under section 
505 (i) to exempt new drugs used experimentally from section 505(a) requirements. 
These drugs are known as investigational new drugs and are strictly regulated by the 
Food and Drug Administration. See 21 C.F.R. § 130.3 (1971).

22 Federal Food, Drug, and Cosmetic Act of 1938, ch. 675. § 505(b), 52 Star. 1052, 
as amended, 21 U.S.C. § 355 (b) (1964).

An NDA would become “effective” automatically after 60 days un-
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less positive steps were taken to refuse approval of the application.22 23 
Approval could be refused if, after notice and opportunity for hearing,24 
the Secretary of Agriculture25 determined that the application contained 
inadequate data to establish that the drug was safe, failed to establish that 
the drug was safe, or established that the drug was unsafe.26 Further
more, section 505 (e) provided that if, after notice and opportunity for 
hearing, the Secretary determined that an effective NDA contained 
untrue statements of material facts or that clinical experience established 
that the drug was unsafe, the not disapproved NDA could be sus
pended.27 A decision by the Secretary either to refuse approval of an 
NDA or to suspend an effective NDA was reviewable in the federal 
district courts.28 29

22 Id. § 505(c), 52 Stat. 1052, as amended, 21 U.S.C. § 355(c) (1964). The 60 day
period could be extended to 180 days. Id. Such extension and all other actions taken 
under section 505 are consigned by the statute to “the Secretary.” Initially, enforcement 
of the Food and Drug Act was the responsibility of the Secretary of Agriculture, who 
delegated his administrative duties to the Commissioner of the Food and Drug Ad
ministration. This function remained with the Commissioner when the FDA was moved 
to the Federal Security Agency and finally to the Department of Health, Education and 
Welfare. See 3 H. Toulmin, supra note 12, § 50.2 n.3.

24 Federal Food, Drug, and Cosmetic Act of 1938, ch. 675, § 505(d), 52 Stat. 1052, 
amended, 21 U.S.C. § 355 (d) (1964).
25 Later the Secretary of Health, Education and Welfare. See note 23 supra.
26 Federal Food, Drug, and Cosmetic Act of 1938, ch. 675, § 505(d), 52 Stat. 1052, 

.is amended, 21 U.S.C. § 355(d) (1964).
27/T ■ 505(e), 52 Stat. 1053, as amended, 21 U.S.C. § 355(e) (1964).
28/J. $ 505(h), 52 Stat. 1053, as amended, 21 U.S.C. § 355(h) (1964). Review could 

be taken to the district court of the applicant’s residence or principal place of business 
or to the district court of the District of Columbia. Id.

29 Id. § 301, 52 Stat. 1042, as amended, 21 U.S.C. § 331 (Supp. V, 1970).
30/d. § 30Ka), 52 Stat. 1042, as amended, 21 U.S.C. § 331(a) (1964).
21 Id. ■ 301(d), 52 Stat. 1042, as amended, 21 U.S.C. § 331(d) (1964). Marketing a 

new drug as defined in section 201 (p) without an effective NDA violated section 505(a) 
and hence constituted a prohibited act, “marketing an unapproved new drug.”

22 Id. r 302(a), 52 Stat. 1043, as amended, 21 U.S.C. § 332 (a) (1964). Section 302(b) 
provides for a jury trial in any contempt action for violation of an injunction issued 
pursuant to section 302(a).

33 Id. § 303(a), 52 Stat. 1043, as amended, 21 U.S.C. § 333 (a) (Supp. V, 1970). Crim
inal penalties presently include both imprisonment and fine. Furthermore, no guilty 
knowledge or intent is required for conviction under section 303(a). Myers v. United 
States, 377 F.2d 412, 423 (5th Cir. 1967), cert, denied, 390 U.S. 929 (1968); United 
States v. Hohensee, 243 F.2d 367, 371 (3d Cir. 1957), cert, denied, 353 U.S. 976 (1957);

The enforcement provisions of the Act provided teeth to the NDA 
procedure as well as to the misbranding sections. Section 301 enumer
ated certain “prohibited acts,” 20 including misbranding30 and any act 
in violation of the section 505 new drug procedures.31 Several remedies 
were available to combat these prohibited acts. The Government could 
move to enjoin most such acts32 or could seek criminal sanctions.33 
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Moreover, misbranded drugs could be seized and an action for condem
nation brought in the federal district courts.* 34

United States v. Kaadt, 171 F.2d 600, 604 (7th Cir. 1948); see United States v. Wiesen- 
feld Warehouse Co., 376 U.S. 86, 91 (1964). There is dictum in Wiesenfeld, however, 
indicating that criminal liability might not lie when the violation is beyond the control 
of the defendant. Id. at 91-92.

34 Federal Food, Drug, and Cosmetic Act of 1938, ch. 653, § 304(a), 52 Stat. 1044, 
as amended, 21 U.S.C. § 334(a) (Supp. V, 1970).

35 Act of Dec. 22, 1941, ch. 613, 55 Stat. 851, as amended, 21 U.S.C. § 356 (1964).
36 Act of July 6, 1945, ch. 281, 59 Stat. 463, as amended, 21 U.S.C. § 357 (Supp. V, 

1970). Section 507 originally concerned only penicillin. In 1947 it was amended to in
clude streptomycin. Act of Mar. 10, 1947, ch. 16, 61 Stat. 11. In 1949, section 507 was 
again amended to incorporate bacitracin, chloramphenicol, and aureomycin (chlortctra- 
cycline). Act of July 13, 1949, ch. 305, 63 Stat. 409. After 1949, no further antibiotics 
were added to section 507; all subsequently developed antibiotics were processed under 
the new drug procedures of section 505. See Note, supra note 4, at 1113.

37 Act of Dec. 22, 1941, ch. 613, 55 Stat. 851, as amended, 21 U.S.C. § 356(a) (1964); 
Act of July 6, 1945, ch. 281, 59 Stat. 463, as amended, 21 U.S.C. § 357(a) (Supp. V, 
1970). It is possible to make too much of the requirement of “efficacy of use” for 
the insulin and antibiotic drugs. Both of these types of drugs were of known efficacy 
in the sense of pharmacological effectiveness. It is arguable that the phrase “efficacy 
of use” was intended merely to insure the quality and potency of the particular batch.

38 Act of Dec. 22, 1941, ch. 613, 55 Stat. 851, as amended, 21 U.S.C. § 356(a) (1964); 
Act of July 6, 1945, ch. 281, 59 Stat. 463, as amended, 21 U.S.C. § 357(a) (Supp. V, 
1970). The restrictions are “regulations” and thus are published in the Federal Register. 
Id.

89 Act of July 6, 1945, ch. 281, § 3, 59 Stat. 463, as amended, 21 U.S.C. § 357(f) 
(1964). It is interesting to note the distinction between the “reasonable grounds” pro
vision of section 507(f) and the “opportunity” for hearing provision of section 505(e). 
Judge Friendly has suggested that Congress may have thought that the less generous 
hearing requirements of section 507(f) were a fair trade for exemption from the 
onerous section 505 procedures. Pfizer, Inc. v. Richardson, 434 F.2d 536, 543 (2d Cir. 
1970). The Judge also noted, however, that his opinion was not intended to conflict 
with the somewhat contradictory position taken by another court. Id. at 543 n.ll; 
see Pharmaceutical Mfrs. Ass’n v. Richardson, 318 F. Supp. 301 (D. Del. 1970) (reason

Within the next decade, two important additions were made to the 
1938 Act that bore on the matter of drug efficacy. Section 506,35 deal
ing with drugs containing insulin, and section 507,36 concerning certain 
antibiotic drugs, bypassed the new drug procedures of section 505 in 
favor of a batch certification system. Under that system, batches of drugs 
would be certified for marketing upon determination by the Secretary 
that the batch had such “characteristics of strength, quality and puritv 
as ... to adequately insure safety and efficacy of use.” 37 Certification 
was performed pursuant to sections 506 and 507, which provided for in
clusion of appropriate restrictions in the certification.38 Section 507(f) 
provided that a certifying regulation under section 507 could be re
pealed and a batch decertified after notice and a public hearing for 
which reasonable grounds had been presented.39 Any determination to 
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repeal a regulation was made appealable under section 507(f) to the 
federal courts of appeals.40

able grounds requirement held consistent with the “opportunity for hearing” clause of 
section 505(e)).

It should be noted that section 507 is not self-enforcing. The section was made 
enforceable through an amendment to section 502 making drugs failing to comply with 
section 507 misbranded. Act of July 6, 1945, ch. 281, § 2, 59 Stat. 463, as amended, 
21 USC. 5 352 (Z) (Supp. V, 1970).

40 Act of July 6, 1945, ch. 281, § 3, 59 Stat. 464, as amended, 21 U.S.C. § 357(f) (1964). 
Section 701(f) established venue in the court of appeals of the applicant’s residence or 
principal place of business. Federal Food, Drug, and Cosmetic Act of 1938, ch. 675, 
5 701(f), 52 Stat. 1055, as amended, 21 U.S.C. § 371(f) (1964).

U See note 16 supra and accompanying text.
■*2 Much of the drug industry as well as the American Medical Association was 

hostile to efficacy reforms. See Jurow, The Effect on the Pharmaceutical Industry of 
the “Effectiveness” Provisions of the 1962 Drug Amendments, 19 Food Drug Cosm. L.J. 
110, 112 (1964). The industry position was that the efficacy requirements were un
necessary because safety review under the 1938 Act already included considerations 
of efficacy and because the Government already had power to act under the mis
branding provisions. The AMA’s position opposing the efficacy requirements should 
be viewed in light of the fact that a significant portion of the Association’s income 
comes from drug advertisements in its journal. See Mintz, FDA and Panalba: A Conflict 
of Commercial, Therapeutic Goals?, 165 Science 875, 876-77 (1969).

<3 S. 1552, 87th Cong., IstSess. (1961).
44 See Drews, Federal Drug Regulation Act, 29 Brooklyn L. Rev. 91, 95 (1962). It 

is not the purpose of this Note to detail the legislative history of the 1962 Amendments. 
For a brief discussion of that history, see Upjohn Co. v. Finch, 422 F.2d 944, 960-61 
<6th Cir. 1970) (app. B); 3 H. Toulmin, supra note 12, § 53.1.

45 In 1962 the news broke of many deformed infants born in Europe as a result of 
the use bv their mothers of the tranquilizer thalidomide. Bv fortuitous circumstance, 
this drug had been unable to obtain an effective NDA in the United States. For an 
account of the thalidomide tragedy, see M. Mintz, By Prescription Only 248-64 (h) 
(2d ed. 1967).

48 See N.Y. Times, Apr. 13, 1962, at 34, col. 1.
47 The efficacy provisions were strengthened, partially at least, in response to the 

urgings of President Kennedy. See Letter from President Kennedy to Senator Fast
land, Apr. 10, 1962, in S. Rep. No. 1744, supra note 17, at 20; Letter from President 
Kennedy to Senator Eastland, Aug. 3, 1962, in Public Papers of the Presidents § 321, 
at 603 (1962).

The 1938 Act was a vast improvement over the 1906 Act. Never
theless, efficacy was still a matter largely beyond premarketing review, 
and the burden of proof on the Government in misbranding actions 
remained substantial.41 Still, there was considerable opposition to the 
imposition of premarketing efficacy requirements,42 and a bill introduced 
in the Senate43 dealing with drug efficacy and various drug pricing re
forms, languished in committee.44 Once more, however, tragedy re
vitalized the movement for drug reform;45 urged on by the press46 and 
the President,47 Congress in October, 1962, passed the Drug Amend
ments of 1962.
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1962 Drug Amendments

The efficacy provisions of the 1962 Amendments were inserted in 
the framework of the “new drug” procedure. First, the definition of 
new drug was extended to comprise drugs not generally recognized as 
safe and effective.48 Second, section 505 itself was changed in several 
important respects. The data reporting requirements of the new drug 
procedure were amended to require submission of data showing 
efficacy.49 Furthermore, in place of automatic approval of ND As not 
disapproved, a positive act of approval is required to make an ND A 
approved.50

48 Drug Amendments of 1962, § 102(a)(1), (2), amending Federal Food, Drug, and 
Cosmetic Act of 1938, § 201 (p), 21 U.S.C. § 321 (p) (Supp. V, 1970). This change in 
the definition of a new drug, although apparently elementary, was not in the original 
bill reported out by the Senate subcommittee. The committee explained that such 
a change was unnecessary in view of the changes in section 505 and expressed a fear 
that with the new definition, old and safe drugs might become subject to the new drug 
procedures. S. Rep. No. 1744, supra note 17, at 17. A minority of the committee, how
ever, urged that without the change, a manufacturer could make new, unsupported claims 
of efficacy after winning approval of its original NDA. Id. at 34. Ultimately, the 
minority view prevailed and as reported out of committee the second time, the change 
was included. The committee report explained that the effect of the change was “to 
require that all claims for effectiveness, whether made initially in a new-drug applica
tion, or at any time thereafter, must be supported by ‘substantial evidence’ ....’’ 
S. Rep. No. 1744, 87th Cong., 2d Sess., pt. 2, at 5 (1962). Such legislative history’, 
therefore, tends to make unclear the significance of the efficacy provisions of section 
201(p). See note 73 infra. As in original section 201 (p) (1), the salient point in 
amended section 201(p)(l) is “general recognition” of efficacy. United States v. 
Article of Drug Labeled (Box) “Furestrol Vaginal Suppositories”, 294 F. Supp. 1307. 
1311 (N.D. Ga. 1968), aff’d, 415 F.2d 390 (5th Cir. 1969); see note 19 supra.

49 Drug Amendments of 1962, § 102(b), amending Federal Food, Drug, and Cosmetic 
Act of 1938, § 505(b), 21 U.S.C. § 355(b) (1964). The FDA’s interpretative regulations 
on the substantive requirements of section 505(b) have recently been upheld. Ubiotica 
Corp. v. Food and Drug Administration, 427 F.2d 376 (6th Cir. 1970).

50 Drug Amendments of 1962, § 104(b), amending Federal Food, Drug, and Cosmetic 
Act of 1938, § 505(c), 21 U.S.C. § 355(c) (1964). This change accompanied a change 
in nomenclature from the basic act. In place of “effective” NDAs, the new section 
505 speaks of “approved” NDAs. Id. § 104(a), amending Federal Food, Drug, and 
Cosmetic Act of 1938, § 505(a), 21 U.S.C. § 355(a) (1964). Under the transitional pro
visions of the 1962 Amendments, all drugs then subject to an “effective” NDA were 
deemed covered by an “approved” NDA. Id. § 107(c)(2), 76 Stat. 788.

The most important changes in section 505, however, occurred in 
subsections (d) and (e). Under subsection (d), the Secretary of Health, 
Education and Welfare is now required to refuse approval of any 
NDA if, after notice and opportunity for hearing, he determines that 
on the basis of information before him with respect to the drug in 
question “there is a lack of substantial evidence that the drug will have 
the effect it purports or is represented to have under the conditions of 
use prescribed, recommended or suggested in the proposed labeling
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thereof. . . 51 Furthermore, section 505(e) was modified to require

51/J. ' 102(c), amending Federal Food, Drug, and Cosmetic Act of 1938, § 505(d), 
21 U.S.C. § 355(d) (1964). Substantial evidence was defined in section 505(d) as 
■evidence consisting of adequate and well-controlled investigations, including clinical 
investigations, by experts qualified by scientific training and experience to evaluate 
the effectiveness of the drug involved, on the basis of which it could fairly and 
responsibly be concluded by such experts that the drug will have the effect it purports 
or is represented to have under the conditions of use prescribed, recommended, or 
suggested in the labeling or proposed labeling thereof.” 7J.

The requirement of substantial evidence, and particularly the nature of “adequate 
and well-controlled investigations,” has been one of the major battlegrounds in a series 
of lawsuits between the FDA and the drug industry concerning the implementation 
of the drug efficacy requirements. See notes 189-236 infra and accompanying text. It 
is appropriate to note at this point, however, that the burden of substantial evidence 
was not intended to be particularly severe. In proposing the substantial evidence test, 
the Senate Committee rejected a preponderance test, observing that in the difficult area 
of drug resting and evaluation, differences of opinion would frequently arise. The 
Committee determined, therefore, that such a difference of opinion should not result in 
disapproval of a claim of effectiveness if there was substantial evidence of efficacy as 
defined in the statute. S. Rep. No. 1744, supra note 48, at 6. Since the preponderance 
test was rejected, it would seem that the Committee intended that a responsible 
minority opinion would satisfy the substantial evidence requirement. See Jurow, 
supra note 42, at 114. Furthermore, the Committee specifically rejected any require
ment of a showing of “relative efficacy.” S. Rep. No. 1744, supra note 17, at 16. Thus, 
a drug which met the substantial evidence test would be considered effective under 
section 505, regardless of whether other, more effective drugs existed.

52 Drug Amendments of 1962, § 102(d), amending Federal Food, Drug, and Cosmetic 
Act of 1938, § 505(e)(3), 21 U.S.C. § 355(e)(3) (1964). “Substantial evidence” in 
section 505(e) is defined in section 505(d). “New information” has been defined as 
including information available at the time of the application. “[A]n extensive re- 
evaluation which [draws] together clinical experience in a manner not previously at
tempted and which perhaps [brings] its full impact to rhe attention of experts for the 
first time” can provide the basis for the findings which lead to withdrawal of approval 
by the FDA. See Upjohn Co. v. Finch, 422 F.2d 944, 951 (6th Cir. 1970); accord, 
Pfizer, Inc. v. Richardson, 434 F.2d 536, 548 n.22 (2d Cir. 1970).

53 Drug Amendments of 1962, § 102(d), amending Federal Food, Drug, and Cosmetic 
Act of 1938, § 505(e), 21 U.S.C. § 355(e) (1964). The committee report indicates that 
the imminent hazard clause was intended for use only in exceptional cases in which 
a hearing before withdrawal of approval would greatly endanger the public health. 
S. Rep. No. 1744, supra note 48, at 7. See notes 179-181 infra and accompanying text.

54 Drug Amendments of 1962, § 104(d)(1), amending Federal Food, Drug, and 

the Secretary to withdraw approval of any drug after notice and oppor
tunity for hearing if he finds that “on the basis of new information 
before him” substantial evidence of efficacy is lacking.52 Significantly, 
this subsection also added a proviso permitting the Secretary, in the 
event of an imminent hazard to health, to withdraw approval of an 
NDA even before holding a hearing.53 The appeal provisions of the new 
drug section were also modified to provide for review by federal courts 
of appeals of any refusal to approve an NDA or withdrawal of an 
approved NDA.54
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The provisions of section 507, concerning certain antibiotics, were 
also significantly altered. Section 507(a) was broadened to cover all 
antibiotic drugs,55 and further exempted all drugs covered by section 
507 from the new drug procedures of section 505.56 The 1962 Amend
ments also added section 507(h) to deal with antibiotics previously 
approved under section 5 0 5.57 This subsection provided that the initial 
certification would not “be conditioned upon an affirmative finding of 
efficacy of such drug.” 58 Thus, antibiotics previously marketed under 
section 505 could be certified under section 507 without proof of effi
cacy. Subsequent withdrawal of certification59 of such a drug on the 
ground of lack of efficacy could be accomplished only in accordance 
with the procedure prescribed in section 507(f), and then only if the 
Secretary found a lack of substantial evidence of efficacy “on the basis 
of new information” evaluated together with that information before 
him when the ND A under section 505 became effective.60

Cosmetic Act of 1938, § 505(h), 21 U.S.C. § 355(h) (1964). This change was made to 
bring the new drug provisions into conformity with the rest of the Federal Food, Drug, 
and Cosmetic Act. S. Rep. No. 1744, supra note 48, at 5; see note 40 supra and accom
panying text.

55 Drug Amendments of 1962, § 105(b), amending Federal Food, Drug, and Cosmetic 
Act of 1938, § 507(a), 21 U.S.C. § 357(a) (Supp. V, 1970).

5Gld. § 105(e), amending Federal Food, Drug, and Cosmetic Act of 1938, § 507(e), 
21 U.S.C. § 357(e) (1964).

57 Id. § 105(f), amending Federal Food, Drug, and Cosmetic Act of 1938, § 507(h), 
21 U.S.C. § 357(h) (1964).

58 Id.
59 The time after which certification of an antibiotic previously approved under 

section 505 and now under section 507 could be withdrawn was fixed by the transi
tional provisions of the 1962 Amendments. See notes 62-65 infra and accompanying 
text.

60 Drug Amendments of 1962, § 105(f), amending Federal Food, Drug, and Cosmetic 
Act of 1938, § 507, 21 U.S.C. § 357(h)(2) (1964). Clause (2) of section 507(h) is 
substantially the same as clause (3) of section 505(e). See note 52 supra. Moreover, 
“new information” under section 507(h)(2) has been construed, as has the same term 
in section 505(e)(3), to cover information not fully appreciated or analyzed at the 
rime of initial application. See Pfizer, Inc. v. Richardson, 434 F.2d 536, 548 n.22 (2d 
Cir. 1970) ; Upjohn Co. v. Finch, 422 F.2d 944, 951 (6th Cir. 1970).

61 Commissioner Ley, in 1969, characterized industry’s resistance to the new efficacy 
provisions as both “intense and prolonged.” 1969 Hearings on Drug Efficacy, ar 238.

The 1962 Drug Amendments represented a significant advancement 
by means of a rational approach to the problem of drug efficacy. Un
fortunately, the enforcement of the law has not been uniform, and the 
drug industry has not submissively complied with its provisions.61 One 
of the first problems to confront the FDA was the interpretation of the 
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transitional provisions governing the efficacy sections, and the dispute 
over those provisions has yet to be finally resolved.

TRANSITIONAL PROVISIONS
1 he transitional provisions of the 1962 Amendments were intended to 

permit the orderly carryover to post-1962 status of drugs subject to an 
effective NDA prior to 1962. Section 107(c)(2) of the 1962 Amend
ments provided that drugs subject to effective NDAs as of the enactment 
date of October 10, 1962, were deemed covered by approved NDAs.62 
This general rule that previously “covered” drugs were not to be 
immediately affected by the new efficacy requirements was made more 
specific in section 107(c)(3).63 Section 107(c)(3)(A) provided that 
as to any drugs under section 505 of the basic Act deemed approved by 
virtue of section 107(c)(2), the amendments adding an efficacy re
quirement to the definition of a new drug and to the new drug approval 
procedures would not apply so long as the drug’s labeling remained un
changed, unless approval were withdrawn under section 505(e).64 
Section 107(c)(3)(B) provided that section 505(e)(3) of the Act, re
quiring the Secretary to withdraw approval of any drug found not to 
be effective, would not take effect until two years after the enactment 
date. Thus, section 107(c)(3) established a two year grace period for 
drugs which received an effective NDA prior to 1962; before this 
period expired, the drugs’ NDAs could not be withdrawn for lack of 
efficacy. Finally, section 107(c)(4) provided that as to drugs which 
on the day prior to enactment were (1) commercially used or sold in 
the United States, (2) generally recognized as safe, and (3) not 
covered bv an effective NDA, the efficacy provisions of the 1962 
Amendments would not apply so long as the drugs’ labeling remained 
unchanged.65

62 Drug Amendments of 1962, Pub. L. No. 87-781, § 107(c)(2), 76 Stat. 788; see 
note 50 supra.

KId.S 107(c) (3), 76 Stat. 788.
M This section relates to drugs whose safety or efficacy has become suspect. See text 

accompanying notes 27 & 52 supra.
65 Drug Amendments of 1962, Pub. L. No. 87-781, 107(c)(4), 76 Stat. 789. Section

107(c) 4) is a “grandfather clause” conferring protection on certain pre-1962 drugs. 
It should be remembered that section 201 (p) (1) contains a grandfather clause entirely 
exempting pre-1938 drugs from the definition of a new drug. See note 19 supra. On the 
other hand, section 107(c)(4) of the 1962 Amendments merely exempted certain pre- 
1962 drugs from the efficacy requirements of sections 201 (p) and 505. Thus, section 
107(c>(4) is significant only as it refers to drugs introduced between 1938 and 1962, 
since earlier drugs arc afforded greater protection bv section 201 (p) (1). To distinguish 
between the two grandfather provisions, section 107(c)(4) shall be referred to by 
section citation, and only the clause of section 201 (p) (1) shall be referred to as a grand
father clause.

"The statute seems to prefer drugs without effective NDAs to those 
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with them. Those drugs which had obtained effective NDAs must be 
proven efficacious after two years; those which had not need never be 
proven efficacious so long as they had become safe prior to the 1962 
Amendments. This possible anomaly can be more closely examined by 
considering three categories of drugs:* 56 (1) drugs which, prior to Octo
ber 10, 1962, had not become generally recognized as safe and which 
had received effective ND As; (2) drugs which, prior to October 10, 
1962, had become generally recognized as safe and had received effec
tive NDAs; and (3) drugs which, prior to October 10, 1962, had be
come generally recognized as safe and had never received effective 
NDAs.66 67

66 See Barth, Following the NAS-NRC Effectiveness Review, What?, 22 Bus. Law. 
1185, 1186 (1967). A fourth category, drugs introduced prior to 1938, was exempted 
from rhe 1962 Amendments bv section 201 (p). See note 65 supra.

6? These drugs, commonly referred to as “me-too” drugs, will be discussed in detail 
below. See notes 109-139 infra and accompanying text.

68 See text following note 63 supra.
69 See note 65 supra.
70 See note 62 supra and accompanying text.
71 See Barth, supra note 66, ar 1187; Dep’t of Health, Education & Welfare Release, 

HEW B33, May 27, 1964, reprinted in 11963-1967 Transfer Binder] F.D. Cosm. L. Rep. 
5! 80,066.

72 See Barth, supra note 66, ar 1187. One commentator observed that rhe industry 
position “is rather as if the NDA were like a tadpole’s tail which fell off and was gone 
forever when the drut? became generally recognized as safe.” D’Andrade, supra note 
20, ar 332.

The status of the drugs in the first group is unquestioned. They are 
clearly entitled to only the two year grace period of section 107(c)(3), 
after which their NDAs are subject to withdrawal unless they demon
strate substantial evidence of efficacy.68 The drugs in group two have 
proven the most troublesome, and it is as to this group that a strong 
divergence of opinion has developed between the industry and the FDA. 
The FDA position is that each post-193869 and pre-1962 NDA which 
became effective during that period remained “effective” until October 
9, 1962; that these NDAs as of October 10, 1962, become “approved” 
by operation of section 107 (c) (2);70 and that unless shown effective by 
substantial evidence, they become subject to being withdrawn under 
section 505(e) after the expiration of the two year grace period.71 The 
industry, on the other hand, has taken the position that if a drug which 
has obtained an effective NDA prior to 1962 became generally recog
nized as safe before 1962, it was no longer a “new” drug; that its NDA 
was therefore no longer “effective;” that consequently it did not become 
“approved” by operation of section 107(c)(2); and that the drug is 
therefore exempted from the provisions of the 1962 Amendments by 
virtue of section 107 (c) (4).72
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There is some merit in each of these positions. The FDA approach, 
however, finds some support in the legislative history of the Amend
ments.73 Furthermore, the industry view tends to render section 
107(c)(4)(C), requiring lack of an effective NDA for application of 
its exemption, superfluous since any drug which had become generally 
recognized as safe would be exempted regardless of its NDA status.74 
An additional infirmity in the industry position has been asserted by one 
commentator who suggests that if this approach were correct, a drug 
subject to an effective NDA prior to 1962 which had become generally 
recognized as safe and therefore no longer under the NDA might sud- 
denlv become a “new” drug again upon discovery of an unknown toxi
city and thus subject the manufacturer to criminal liability for market
ing an unapproved new drug.75 *

73 In commenting on section 107(c)(4), the Senate report stated that the section 
would apply to “drugls] on the market which [were] never subject to the new-drug 
procedure before the amendments to the new-drug definition relating to drug effective
ness . . . .” S. Rep. No. 1744, supra note 48, at 8. The legislative history, however, is 
nor understood without difficulty. The efficacy provisions of section 201 (p), defining 
“new” drugs, were added only belatedly, and then not for the purpose of insuring that 
any drugs generally recognized as safe be efficacious but rather to insure that an 
NDA’d drug would not make new, unsupported claims of efficacy. Moreover, the very 
reason that the changes were made reluctantly was that the Committee feared that 
safe old drugs might become subject to the new efficacy requirements of section 505. 
See note 48 supra.

See D’Andrade, supra note 20, at 332; Hagan, Grandfather Protection Under the 
Drug Amendments of 1962, 19 Food Drug Cosm. L.J. 119, 123 (1964). The thrust of 
this point is that section 107(c) (4) (A)-(B) meets the conditions of the industry posi
tion- the drug had been marketed in the United States and had become generally 
recognized as safe prior to 1962—and that therefore the industry position makes section 
107(c)(4)(C) surplusage. It is, of course, a recognized principle of statutory con
s’ruction that whenever possible, every word should be given meaning. See Jarecki v. 
G.D. Searle & Co., 367 U.S. 303, 307 (1961); D. Ginsberg & Sons, Inc. v. Popkin, 285 
U5. 204, 208 (1932); Ex parte Public Nat’l Bank, 278 U.S. 101, 104 (1928). The FDA 
approach has no similar disability.

T See D’Andrade, supra note 20, at 332. This apparently is a reduction to absurdity 
argument, implicity assuming that Congress could not have intended such a result. The 
assumption, however, is unwarranted because an analogous case has always existed under 
the law’. Any drug which is marketed without an NDA because it is an old drug 
can become a new* drug by virtue of the discovery of an unknown toxicity. Marketing 
the drug thereafter w'ould indeed be marketing an unapproved new drug in violation 
of section 301(d). It is possible, however, that no criminal liability would attach, 
since the violation may have been unavoidable. See United States v. Wiesenfeld Ware
house Co., 376 U.S. 86 (1963).

™ See note 73 supra.

Several arguments have been advanced in favor of the industry ap
proach. In spite of the seemingly clear language of section 107(c) (3)- 
(4), the legislative history is not entirely unambiguous.70 Moreover, the 
surplusage argument has been countered ingeniously by the theory 
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that Congress intended clause (C) to facilitate a determination that an 
NDA had been withdrawn in cases where withdrawal had been actively 
attempted.” Another attractive argument in favor of the industry ap
proach urges that since “me-too” drugs77 78 which were never subject to 
NDAs are protected by section 107(c)(4),79 it would be inequitable 
to assume that Congress intended that the pioneer drug which first ob
tained an effective NDA and which the me-toos merely copy should 
not also be protected.80

77 See Hagan, supra note 74, at 126-27. Mr. Hagan divides into three groups the
drugs subject to an effective NDA prior to 1962 which had become generally recog 
nized as safe before 1962: (1) drugs whose NDA’s were withdrawn by the manu
facturer; (2) drugs which the FDA advised the manufacturer in writing had become 
old drugs; and (3) drugs to which neither (1) nor (2) occurred. Id. at 126. It is 
suggested that Congress may have wished to avoid tedious hearings on the question 
of whether a drug had become old, and therefore included clause (C) of section 107(c) 
(4) to cover drugs in categories one and two, which were easily ascertainable, while 
excluding those in category three. Id. at 127.

The primary difficulty with the Hagan proposition is that it is a bootstrap argument 
with no evidence to support it. Furthermore, there is absolutely no statutory support 
for Hagan’s first category. It is true that a manufacturer may withdraw a pending 
NDA. See 21 C.F.R. § 130.8 (1971). However, no provision in the law permits a manu
facturer to withdraw an effective NDA; only the FDA can do so through section 
505(c) procedures. One court, however, has concluded that an effective NDA could 
be withdrawn by the manufacturer. USV Pharmaceutical Corp. v. Richardson, Civil 
No. 4915-A (E.D. Va. Apr. 1, 1971), appeal docketed, No. 71-1596 (4th Cir. June 29. 
1971). Category two raises a valid and unfortunate issue: For a time the FDA main
tained a policy of giving manufacturers written notice when their NDA’d drugs were 
considered generally recognized as safe. This policy has been terminated and all 
previous status opinions were revoked in 1968. See 21 C.F.R. § 130.39 (1971). Probably 
part of the reason for this change was to deflate arguments that the status opinions 
effectively withdrew the NDAs.✓

78 A me-too drug is one which is equivalent to another, pioneer drug, w hich preceded 
it on the market. See notes 109-111 infra and accompanying text.

79 This proposition is disputed by the FDA. See notes 112-118 infra and accompanying 
text.

80 See Hagan, supra note 74, at 124. This inequity argument asks the question 
“why?”—why should me-toos be preferred over pioneers? The simple, if not altogether 
satisfying answer, is that Congress said so. Cf. Pfizer, Inc. v. Richardson, 434 F.2d 536, 
542 (2d Cir. 1970).

81 See USV Pharmaceutical Corp. v. Richardson, Civil No. 4915-A (F.D. Va. Apr
1, 1971), appeal docketed, No. 71-1596 (4th Cir. June 29, 1971); CIBA Corp. v. 
Richardson, Civil No. 1210-70 (D.N.J. Mar. 10, 1971); Richardson-Merrell, Inc. v.
Richardson, Civil No. 3969 (D. Del. Oct. 26, 1970); Hynson, Wescott & Dunning.
Inc. v. Finch, Civil No. 21112 (D. Md. Sept. 16, 1970); Lemmon Pharmacal Co. v. 
Richardson, 319 F. Supp. 375 (E.D. Pa. 1970).

82 See USV Pharmaceutical Corp. v. Richardson, Civil No. 4915-A (E.D. Va. Apr. 1.

The coverage of section 107(c)(4) has been at issue in several recent 
cases.81 * * * * In some instances, suit was filed by a manufacturer in response 
to a notice of intent to withdraw an NDA under section 505(e)(3)/2 



1971] Drug Efficacy 199

while in others the manufacturer sought a declaratory judgment that its 
me-too drugs were exempt from the efficacy provisions of the 1962 
Drug Amendments.83 However, substantial procedural issues, including 
questions of primary agency jurisdiction,84 the propriety of a declara
tory' judgment action in view of the statutory provision for court review 
after final agency action,85 and ripeness,80 may serve to prevent most 
of these cases from reaching a decision on the merits.* 87

19" 1), appeal docketed, No. 71-1596 (4th Cir. June 29, 1971). The USV case dealt with 
me-too drugs as well as drugs subject to ND As. See note 138 infra.

See Lemmon Pharmacal Co. v. Richardson, 319 F. Supp. 375 (E.D. Pa. 1970).
'4 The basic determination of whether a drug should be approved for interstate 

marketing is within the primary jurisdiction of the FDA. Rutherford v. American 
Medical Ass’n, 379 F.2d 641, 643 (7th Cir. 1967), cert, denied, 389 U.S. 1043 (1968); 
Tutoki v. Celebreeze, 375 F.2d 105, 107 (7th Cir. 1967); see Lemmon Pharmacal Co. v. 
Richardson, 319 F. Supp. 375, 377 (E.D. Pa. 1970). At least one of the cases seeking 
to adjudicate the issue of section 107(c)(4) protection has been dismissed in part 
because the question was considered to be within the primary jurisdiction of the FDxA. 
Hynson, Westcott & Dunning, Inc. v. Finch, Civil No. 21112 (D. Md. Sept. 16, 1970).

85Federal Food, Drug, and Cosmetic Act of 1938, § 505(h), 21 U.S.C. § 355(h) 
1964?. See Tyler Pharmacal Distributors, Inc. v. United States Dep’t of Health, Edu

cation & Welfare, 408 F.2d 95, 100 (7th Cir. 1969) (suit for declaratory judgment dis
missed for failure to exhaust administrative remedies; after final action, review provided 
for in courts of appeals). Apparently, the Hynson, Wescott & Dunning case was 
resolved partially on this ground. Civil No. 21112 (D. Md. Sept. 16, 1970).

"See Gardner v. Toilet Goods Ass’n, 387 U.S. 167 (1967); Abbott Laboratories v. 
Gardner, 387 U.S. 137 (1967). These cases permitted pre-enforcement review by 
declaratory judgment suits of final agency action, even though the statute provided for 
review by the courts of appeals after enforcement action had commenced. The Court 
in Abbott observed that the issues must be ripe for determination and laid down a 
twofold requirement for ripeness: (1) the issues must present an adjudicable question 
of law; and (2) hardship to the parties would result if declaratory relief is denied. 
387 U.S. at 149.

87 Two did reach the merits. USV Pharmaceutical Corp. v. Richardson, Civil No. 
4915-A (E.D. Va. Apr. 1, 1971), appeal docketed, No. 71-1596 (4th Cir. June 29, 1971); 
Lemmon Pharmacal Co. v. Richardson, 319 F. Supp. 375 (E.D. Pa. 1970). In Lemmon 
Pharmacal, the court, while noting that determining safety and efficacy would normally 
be within the primary jurisdiction of the agency, concluded that the question of section 
107 c)'4) protection was properly before it. It never reached the difficult problem of 
interpreting section 107(c)(4)(C), however, because it granted summary judgment, 
ruling that the drugs in question had never been generally recognized as safe and 
were thus deprived of protection under clause (B). 319 F. Supp. at 378.

88Civil No. 4915-A (E.D. Va. Apr. 1, 1971), appeal docketed, No. 71-1596 (4th Cir. 
June 29, 1971).

89 Id.

In CSV Pharmaceutical Corp. v. Richardson,88 the principal argument 
advanced by the manufacturer was that the drugs in question were pro
tected by section 107(c)(4), since they were generally recognized as 
safe on October 9, 1962, and thus were not covered by “effective” 
XDAs.89 The basis for this assertion was a status opinion rendered by 
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the FDA to the effect that plaintiff’s drugs were no longer new.90 The 
Government asserted that the manufacturer’s interpretation of the law 
was not supported by legislative history91 and that its interpretation 
made section 107(c)(4)(C) superfluous.92 Additionally, the Govern
ment argued that the drugs did not qualify under section 107 (c) (4) (B), 
since they were not generally recognized as safe on October 10. 1962. 
This position was based on the thesis that no ineffective drug can be 
recognized as safe, since it takes the place of other, effective drugs.93

90 Id. These status opinions were subsequently revoked, however. See note 77 supra. 
The Government has relied on this revocation to deny force to these opinions, arguing 
that having recognized that it has made a mistake, the FDA need not perpetuate it. 
and indeed is obliged to correct it. See Brief for Defendants at 40, Richardson-Merrell. 
Inc. v. Richardson, Civil No. 3969 (D. Del. Oct. 26, 1970), citing Bell v. Goddard, 366 
F.2d 177 (7th Cir. 1966). See also United States v. 60-28 Capsule Bottles, More or Less. 
Labeled “Uintrol”, 211 F. Supp. 207, 215 (D.N.J. 1962).

91 Interview with Howard S. Epstein, attorney, Antitrust Division, Dep’t of Justice, in 
Washington, D.C., Aug. 6, 1971.

92 Id.
93 Civil No. 4915-A (E.D. Va. Apr. 1, 1971), appeal docketed, No. 71-1596 (4th Cir. 

June 29, 1971). It should be apparent that such an argument necessitates a thorough 
repudiation of the status opinion to the contrary. See D’Andrade, supra note 20, at 
335-36. This argument has no merit. In the first place, the basic premise that lack of 
efficacy means lack of safety has been rejected by the courts. See note 18 supra. 
Furthermore, the argument goes to the question of “actual” safety, while the statute 
speaks of general recognition thereof. See note 19 supra. Thus, even if the FDA could 
convince a court that the drugs were in fact unsafe prior to 1962 because they were 
ineffective, it would not successfully prove lack of general recognition of safety.

94 Civil No. 4915-A (E.D. Va. Apr. 1, 1971), appeal docketed, No. 71-1596 (4th Cir. 
June 29, 1971). The court observed that USV, after concluding that its products were 
old drugs, ceased compliance with the submittal of data and new labeling as required 
by the FDA for products covered by effective NDAs. Thus, the court concluded that 
the NDAs had been “withdrawn.” Id.

95 Id.
96 See notes 84-85 supra.

The court concurred with the manufacturer’s position, concluding 
that under the language of section 107(c)(4) an ND A ceased to be 
effective when it fell into disuse.94 The court refused to accept the 
Government’s arguments that the drugs were not safe before 1962 be
cause they were ineffective, holding implicitly that efficacy was not a 
valid consideration for drugs protected by section 107(c)(4).95 96 Per
haps the most surprising thing about the USV case is that the court 
exercised its jurisdiction, while practically every other court confronted 
with the same problem had dismissed the complaint.90 The court claimed 
that interpretation of section 107(c) (4) was the function of the courts, 
not the FDA, and therefore rejected the primary jurisdiction argu
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ment.97 While the court may have been correct in this view,98 it would 
seem that its decision on the merits was incorrect. Although the legis
lative history is inconclusive,99 it does appear that the court’s decision 
unnecessarily renders section 107(c)(4)(C) superfluous. Moreover, 
there is no statutory support for the court’s assumption that an effective 
XDA could be withdrawn by reason of the drug’s becoming generally 
recognized as safe.100

Civil No. 4915-A (E.D. Va. Apr. 1, 1971), appeal docketed, No. 71-1596 (4th 
Cir. June 29, 1971).

"Certainly, the issue of the scope of section 107(c)(4) protection is solely a legal 
one, and thus not within primary agency jurisdiction. It is also arguable that the 
question is ripe for determination under the test of Abbott Laboratories v. Gardner. 
See note 86 supra. That is, the determination by the FDA that USV’s products may 
be withdrawn for want of efficacy is in fact a final agency decision, the legal correct
ness of which can be determined by a declaratory judgment action. It appears, how- 
evc r, that a better approach may have been taken in O'Neal, Jones & Feldman v. Rich
ardson, Civil No. 70-1001 (D.S.C. Feb. 10, 1971), appeal docketed sub nom. Bentex 
Pharmaceuticals, Inc. v. Richardson, No. 71-1243 (4th Cir. Mar. 11, 1971). Here, the 
court, although granting the existence of jurisdiction, deferred to the agency’s expertise 
and remanded the cause to the agency for a hearing on the factual question of whether 
the drugs in question had been generally recgonized as safe prior to 1962. ZJ. The court, 
however, retained jurisdiction should the agency decline to hold a hearing. Id.

99 See note 73 supra and accompanying text.
1(10 See note 77 supra and accompanying text.
101 357 FZd 713 (10th Cir. 1965), cert, denied, 385 U.S. 899 (1966). The question of 

section 107(c)(4) protection arose out of an earlier misbranding charge. Allan Drug 
Corp, had marketed an acne preparation which had never been subject to an effective 
NDA and which, having been first marketed before 1962, was an old drug under 
section 201 (p) since it was generally recognized as safe. Moving under the mis
branding provisions, the FDA attacked the drug’s labeling as making false and misleading 
claims of efficacy. In response to a judgment against it, Allan altered its claims. There
upon the FDA charged that the drug was an unapproved drug in violation of section 
301(d) and moved to seize it. The FDA’s rationale for this action was that by virtue 
of the labeling change the drug had lost its section 107(c)(4) protection and was there
fore subject to section 201(p)(l) as amended requiring general recognition of efficacy.

i°2 ld.\ see D’Andrade, supra note 20, at 333.
111-The language of section 107(c)(4) with respect to labeling changes provides for 

protection for covered drugs “when intended solely for use under conditions prescribed, 
recommended, or suggested in the labeling with respect to such drug on [October 10, 
1962].” Drug Amendments of 1962, Pub. L. No. 87-781, § 107(c)(4), 76 Stat. 789.

Labeling Changes. One early problem which arose under the
transitional provisions was the question of what effect a labeling change 
would have on section 107(c)(4) protection. This question was pre
sented in United States v. Allan Drug Corp.,™1 where the manufacturer 
urged a liberal construction of section 107(c)(4), in essence arguing 
that a labeling change it was compelled to make should not cause it to 
lose its protection.102 The manufacturer’s construction would have done 
violence to the language in section 107(c) (4)103 and, more importantly, 
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would have necessarily implied that section 107(c)(4) was intended 
to give certain manufacturers a broad vested right to market their 
drugs without regard to efficacy.104 The court declined to construe the 
statute as requested by the manufacturer, stating that such an exception 
must be construed “strictly against one who invokes it.” 105

104 See D’Andrade, supra note 20, at 333. Mr. D’Andrade expresses the view that the 
purpose of section 107 (c) (4) was merely to protect certain drugs which the FDA 
cannot prove ineffective from the burden of affirmatively proving effectiveness under 
section 505. Id.

105 357 F.2d at 718. Actually, the problem of section 107(c)(4) protection was only 
a preliminary question for the court. Having determined that the drug had lost its 
section 107(c)(4) protection, the court then had to determine whether under the 
amended provisions of section 201 (p) (1) the drug was a new drug and thus in violation 
of section 301(d). The court found the drug was not generally recognized as effective 
and therefore was an unapproved new drug. Id. Thus, Allan is to be contrasted with 
cases denying section 107(c)(4) protection to drugs on the ground that they were 
not generally recognized as safe before October 10, 1962, and thus not qualified under 
section 107(c)(4)(B). See Lemmon Pharmacal Co. v. Richardson, 319 F. Supp. 375 
(E.D. Pa. 1970); United States v. Article of Drug Labeled “Wynn Sustained-Medication 
Tablets Quinaglute”, 268 F. Supp. 245, 248-49 (E.D. Mo. 1967).

106 357 F.2d at 719. This holding has important implications. A drug never subject 
to an effective NDA with claims for multiple indiciations may drop some of its indi
cations to avoid a misbranding charge. Assuming that as to its remaining claims the 
drug is generally recognized as safe and effective, it would remain an old drug and 
not have to submit to new drug proceedings. To the contrary, a labeling change 
which added new contraindications might be expected to cause the drug to become a 
new drug. See Barth, supra note 66, at 1192.

107 See 35 Fed. Reg. 396 (1970); D’Andrade, supra note 20, at 337.
108 See Kleinfeld, Has the Pendulum Swung Too Far?, 24 Food Drug Cosm. L.J. 

104, 110 (1969).
109 It may be surmised that me-too drugs occur most frequently as copies of com

mercially successful drugs and that there arc far more me-roo drugs on the market than 
there are pioneers.

The court in Allan also observed that the loss of section 107(c)(4) 
protection did not necessarily render a previously old drug new, since 
such a drug might in fact be generally recognized as safe and effective.106 
Nonetheless, the FDA apparently has followed a policy requiring 
NDAs for all such drugs making labeling changes.107 It would appear 
that this position would be counterproductive, since it might discourage 
manufacturers from voluntarily making labeling changes.108

Me-Too Drugs. A particularly troublesome problem, and one
which has not yet been resolved, is the question of me-too drugs. A 
me-too drug is simply a copy of a pioneer drug which preceded it on 
the market.109 The difficulty with me-too drugs occurs with those that 
are marketed without an NDA but which copy a pioneer drug mar
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keted under an effective NDA.110 Assuming that the pioneer drug is not 
entitled to section 107(c)(4) protection because it is covered by an 
effective NDA, it is liable to have its NDA withdrawn under section 
505(e)(3) if it cannot show substantial evidence of efficacy after the 
two year grace period of section 107(c)(3)(B) has expired. To the 
contrary, the me-toos are apparently protected by section 107 (c) (4) and 
thus are safe from section 505(e)(3).111 Such a result is manifestly in
equitable, not merely because it permits discrimination, but because it 
discriminates against the manufacturers who pioneered the research and 
assumed the expenses of development.

■ ‘ " More specifically, in the interim between the pioneer DNA and the marketing 
of the me-too, the pioneer drug has become generally recognized as safe.

111 Me-too drugs appear on their face to meet the requirements for section 107(c) (4) 
protection. See note 65 supra and accompanying text. The Government, however, 
has recently urged that the language of section 107 (c) (4) (C)—“covered by an effective 
new drug application”—applies to me-too drugs on the theory that the marketing of 
these drugs was suffered by the FDxA only because identical drugs were marketed 
under effective NDA’s which “covered” the non-NDA’d me-too drugs. Brief for 
Appellees at 19-23, Bentex Pharmaceuticals, Inc. v. Richardson, No. 71-1243 (4th Cir., 
appeal docketed Mar. 11, 1971). This view corresponds to the so-called “per se” ap
proach discussed below. See notes 116-117 infra and accompanying text. The govern
ment view of section 107(c)(4)(C) appears lacking in merit. If a me-too drug was 
not generally recognized as safe prior to 1962, it is not entitled to protection because of 
section 107(c)(4)(B). If, on the other hand, the drug was generally recognized as safe 
prior to 1962, it did not require an NDA. It would appear to be an unjustifiable exer
cise in semantics to say that a drug legally marketed without an NDA was “covered” 
bv the NDA of another manufacturer’s drug.

112 See Barth, supra note 66, at 1187; Statement by Food and Drugs Commissioner 
George P. Larrick, Pharmaceutical Manufacturers Association meeting, Boca Raton, 
Fla., Apr. 14, 1964, reprinted in [1963-1967 Transfer Binder] F.D. Cosm. L. Rep. 
f 80,062. See also 35 Fed. Reg. 1 1,273 (g) (1970).

113 See Barth, supra note 66, at 1187; D’Andrade, supra note 20, at 334.
114 See Hagan, supra note 74, at 121.
115 See Statement by Dr. Theodore G. Klumpp, Chief, Drug Division, Food and 

Drug Administration, June 23, 1941, reprinted in F.D, Cosm. L. Rep. 51 71,051.09 (1969).

The FDA approach to the me-too drug problem has been that the 
fate of me-too drugs is somehow tied to the fate of the pioneer. If the 
pioneer's NDA is withdrawn pursuant to section 505(e)(3), then the 
me-too drugs must also be withdrawn from the market.112 There ap
pears to be no statutory basis for this approach.113 Surely, me-too drugs 
never processed through the new drug procedures satisfy all the re
quirements of section 107(c)(4). Furthermore, the FDA approach is 
at variance with the uniform position it has taken over the years with 
regard to the nature of NDAs. That position, which has been termed 
the ‘"personal” approach,114 holds that section 505 applies to drugs as 
individual articles, not as collective groups, and that each manufacturer 
of a new drug must file his own NDA.115 The contrary position, the
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“per se” approach,116 would hold that the NDA is tied to the drug as 
a composition, not as the product of a particular manufacturer.117 De
spite the lack of a statutory basis for this position, the FDA’s adoption 
of the per se approach with regard to me-too drugs is understandable. 
It assures uniform treatment to identical drugs and also relieves the 
FDA of having to choose between affording me-too drugs either sec
tion 107(c)(4) protection or no protection at all, by giving them the 
two year grace period of section 107(c) (3) afforded drugs covered by 
approved NDAs.118

116 See Hagan, supra note 74, at 121.
117 Id.
H8See id. at 124-25. Me-too drugs are clearly not covered by section 107(c)(3), 

since they never had an NDA to become approved. Thus, by denying these drugs 
section 107(c)(4) protection, the FDA would deprive them of any protection whatever 
unless the per se approach were followed.

119 See note 34 supra and accompanying text.
120 See note 16 supra. This burden of proof would also serve to perpetuate the 

inequity between pioneer and me-too drugs, because me-too manufacturers would be 
spared the burden of proof which pioneer manufacturers must bear under section 
505(e) proceedings. The basis for this inequity is the assumption that the burden under 
section 505(e) would be on the manufacturer. Normally, section 505(e) proceedings 
entail the withdrawal of a previously approved NDA on the grounds of failure to 
comply with some provision of section 505(b). Since approval was originally grounded 
in compliance with section 505(b), the burden of showing non-compliance lies with 
the Government. See Bell v. Goddard, 366 F.2d 177, 181 (7th Cir. 1966). In the case 
of a drug covered by an NDA prior to 1962 and subject to section 107 (c)(3), how
ever, no determination of efficacy has been made by the Government, and it seems 
clear that the burden of initial establishment of efficacy would lie with the manufacturer, 
as it normally would under section 505 (c).

121 Federal Food, Drug, and Cosmetic Act of 1938, § 505(e), U.S.C. § 355(e) (1964).
122 Administrative Procedure Act, 5 U.S.C. § 553 (1964)

It must be recognized, however, that the direct, per se approach is not 
the only avenue of attack open to the FDA. Obviously, the agency 
could bring a libel of condemnation against ineffective me-too drugs 
on the ground of misbranding.119 120 From the viewpoint of the FDxA., how
ever, such a tack suffers from the fact that the burden of establishing 
inefficacy rests on the Government.129 If the FDA could shift the 
burden in a misbranding proceeding, the main objection to that ap
proach would be eliminated. One method for shifting the burden may 
lie within the NDA withdrawal procedures of section 505(e) requir
ing notice and an opportunity for a hearing.121 Since notices from the 
FDA, appearing in the Federal Register, present all interested parties 
with the opportunity to comment and submit evidence showing the 
efficacy of the questioned drugs,122 it is arguable that me-too manufac
turers, having been afforded such an opportunity, should thereafter bear 
the burden of controverting a finding of ineffectiveness of a pioneer 
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drug in a subsequent misbranding action.123 This argument, however, 
seems to place the me-too manufacturers in an unfair position. By par
ticipating in the withdrawal proceedings of another company’s drug, 
they will almost certainly be bound by the results.124 By not partici
pating, they will be equally bound without having presented a case.125 
The burden of proof should therefore remain on the FDA in such 
libel actions, and for this reason, the prohibition against misbranding 
presents no viable solution to the problem of the status of me-too drugs.

123 See D’Andrade, supra note 20, at 334-35. This approach is supported by the state
ment of Commissioner Larrick that if an NDA holder fails to substantiate his claims 
of efficacy, me-too manufacturers will be losers as well, although they will have the 
opportunity to submit their own data. Commissioner Larrick suggested that this is 
justifiable because all interested parties are given an opportunity to comment on a 
proposed withdrawal. Statement by Commissioner Larrick, supra note 112.

124 See D’Andrade, supra note 20, at 335.
125 Mr. D’Andrade suggests that me-too manufacturers might seek a declaratory 

judgment that withdrawal of the NDA of a parent is not binding on a me-too drug. 
He argues that while section 107(c)(4) does not protect against misbranding charges, 
it does give the manufacturer the right to have the issue of effectiveness litigated in 
enforcement proceedings. Id.

126 See notes 48-50 supra and accompanying text.
127 See note 19 supra and accompanying text.
128 See note 48 supra and accompanying text.
129 See note 65 supra and accompanying text.
130 See note 18 supra.
131 This approach is similar to that taken by the Government in the USV case. See 

note 93 supra and accompanying text.

I he FDA might also attack certain of the me-too drugs as “new” 
drugs, thereby subjecting them to the aforementioned approval proce
dures.126 A new drug, it will be remembered, is one not generally recog
nized as safe.127 Under the 1962 Amendments, it is also one not gen
erally recognized as effective.128 129 Assuming, contrary to the FDA’s 
position, that me-too drugs can be exempted from the efficacy require
ment by virtue of section 107(c)(4), the FDA’s attack would have to 
be based on a present lack of general recognition of safety, unless, of 
course, the drug did not qualify for a section 107(c)(4) exemption in 
the first place, because it lacked one of the section’s express require
ments.125 In the presence of convincing proof of lack of safety, the 
charge presents no difficulty. If the Government attempts to rely on 
lack of efficacy to establish lack of safety, however, it is not likely to 
succeed.130 A me-too drug which is not protected from the efficacy 
requirement by virtue of section 107(c)(4) because it lacks one of the 
express requirements, such as being recognized as safe prior to the 1962 
Amendments, becomes “new” by being presently recognized as ineffec
tive and may be attacked on that ground.131 Again, with adequate 
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proof this approach should be relatively simple, but reliance on lack of 
efficacy to show the pre-1962 lack of safety is not promising.132

132 See notes 18 & 93 supra. Such an approach is particularly unlikely to succeed 
against section 107(c)(4) protection. Certainly, it can be argued that this approach 
merely translates lack of efficacy into lack of safety, and that the clear intent of section 
107(c)(4) to protect drugs from withdrawal under section 505(e) because of lack of 
efficacy should not be defeated by such an expedient. See D’Andrade, supra note 20. 
at 336.

133 See notes 101-105 supra and accompanying text.
134 See note 106 supra and accompanying text. In this situation it would appear that 

the drug should not become a new drug. Assuming that all claims of the parent except 
those deleted were found justified by the FDA, the me-too manufacturer can certainly 
argue that his drug as relabeled is generally recognized as safe and effective. See 
D’Andrade, supra note 20, at 336-37.

135 Interview with Eugene Pfeifer, attorney, Dep’t of Health, Education and Welfare, 
in Rockville, Md., Nov. 20, 1970.

136 Lemmon Pharmacal Co. v. Richardson, 319 F. Supp. 375 (E.D. Pa. 1970); United 
States v. Article of Drug Labeled “Wynn 30 Sustained Medication Tablets Quinaglute", 
268 F. Supp. 245 (E.D. Mo. 1967).

137 319 F. Supp. at 378; 268 F. Supp. at 248-49. The proof of lack of recognition of 
safety in these cases was not based on lack of efficacy.

138 In fact, the cases requiring a judicial determination of the status are already in 
the courts. In O'Neal, if the drugs involved are found to have been generally recognized 
as safe prior to 1962, it seems that the court, having reserved jurisdiction, will be com
pelled to decide whether they are protected by section 107(c)(4). O’Neal, Jones & 
Feldman, Inc. v. Richardson, Civil No. 70-1001 (D.S.C. Feb. 10, 1971), appeal docketed 
sub nom. Bentex Pharmaceuticals, Inc. v. Richardson, No. 71-1243 (4th Cir. Mar. 11, 
1971); see note 98 supra. In the LJSV case, which concerns both drugs subject to NDAs 
and me-too drugs, the court found that the drugs were generally recognized as safe 
before 1962. USV Pharmaceutical Corp. v. Richardson, Civil No. 4915-A (E.D. Va. 
Apr. 1, 1971), appeal docketed. No. 71-1596 (4th Cir. June 29, 1971). Therefore, even 

It is likely that the manufacturers of me-too drugs will be confronted 
with a problem respecting multiple claims of efficacy. Responding to 
a determination of ineffectiveness for some of the claims of a parent 
drug, the manufacturer may wish to delete those claims from the label
ing. According to the rationale of Allan, the me-too drug will then lose 
its section 107(c)(4) protection.133 134 It should be remembered, however, 
that according to Allan such a change does not automatically make 
the drug a new drug, so the success of a charge of being an unapproved 
new drug would seem to depend on the nature of the labeling change.131

While there has been little litigation on the question of section 107 
(c) (4) protection for me-too drugs, the approach taken by the FDA 
appears to be a shotgun attack advancing many of the arguments dis
cussed above.135 In two cases clearly raising the issue,136 the FDA won 
judgments refuting section 107(c)(4) protection on the ground that 
the drugs had never been generally recognized as safe and thus failed 
under section 107(c)(4)(B).137 Ultimately, the issue of the status of 
me-too drugs will have to be squarely faced,138 and the FDA interpre
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ration of section 107(c) (4), holding that they follow the pioneer’s fate, 
should be repudiated by the courts. In that event the agency will un
doubtedly ask Congress for new legislation to remedy the situation.139 
In view of the obvious inequities in the present situation, this would 
seem to be the most desirable solution.

if on appeal the decision is reversed as to the drugs which were subject to NDAs, it 
would appear that the appellate court will have to confront the issue of section 107(c) (4) 
protection for me-too drugs.

139 Interview with Eugene Pfeifer, supra note 135. Such legislation might simply 
state that drugs never subject to an approved NDA which are substantially the same 
as a drug with an effective NDA will be subject to withdrawal if the parent drug’s 
NDA is withdrawn. This in effect would ratify the FDA’s per se approach to me-too 
drugs. See note 116 supra and accompanying text.

no See National Academy of Sciences, Drug Efficacy Study, Final Report to thf 
Commissioner of Food and Drugs, Food and Drug Administration 1 (1969) [herein
after cited as Drug Efficacy Study]. At least one manufacturer found that the typical 
NDA had grown from a document of six pages in 1940 to some 8,000 pages in 1963. 
See Note, supra note 4, at 1092 n.71. It is obvious that the new efficacy reporting 
requirements would extend the NDA even more dramatically, and an average NDA 
now requires 19 to 26 months to be cleared through new-drug procedures. See 
Hamilton, FDA: New Pressures, Old Habits Bring a Change at the Top, 177 Science 
268, 270 (1970).

Ki Some 7,000 drug formulations were processed under section 505 between 1938 and 
1962, of which approximately 4000 were on the active market in 1962. These 4000 
formulations, moreover, involved some 300 distinct chemical entities. Drug Efficacy 
Study 1.

K2 31 Fed. Reg. 9426, 13,014 (1964). These provisions dealt with drugs with an 
effective NDA under section 505 and with antibiotics certified or exempted from cer
tification pursuant to section 507, respectively. After some initial hesitation, the industry 
decided to comply with these regulations. Interview with Rodney R. Munsey, Associate 
General Counsel, Pharmaceutical Manufacturers Ass’n, in Washington, DXT, Nov. 3, 
1970.

THE NAS-NRC EFFICACY REVIEW

The Study. I he implementation of the efficacy provisions of
rhe 1962 Drug Amendments confronted the Government with a momen
tous task. Indeed, the resources of the FDA were fully extended in 
merely keeping up with the evaluation of the 100 to 200 ND As that 
were submitted annually.140 A retrospective review of all marketed 
drugs which received effective ND As between 1938 and 1962 was thus 
apparently beyond the agency’s capacity.141 Nevertheless, a first step 
toward retrospective review was taken in 1964 when manufacturers 
w ere called upon to appraise their pre-1962 drugs and to file with the 
FDA all data tending to support the efficacy of their drugs with respect 
co any indications or claims of utility asserted in the labeling or promo
tional literature.142 After these initial steps, however, only token prog
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ress was made in the review of the efficacy of 1938-1962 drugs,143 and 
it was not until four years had passed that the first significant move 
toward retrospective review began.

143 Drug Efficacy Study 2.
144

145 Federal Food, Drug, and Cosmetic Act of 1938, § 505(d), 21 U.S.C. § 355(d) 
(1964); see Drug Efficacy Study 4.

146 Drug Efficacy Study 3. In fact, the predominance of academic physicians has 
prompted the argument that the NAS-NRC panels were not representative of qualified 
experts and discriminated against the informed clinical judgment and experience of 
practicing physicians. See Wall St. Journal, Oct. 8, 1970, at 4, col. 4.

147 1969 Hearings on Drug Efficacy, at 229.
148 See Hamilton, supra note 140, at 270.
149 At the outset, 27 panels were established to review the efficacy of drugs in 21 

therapeutic categories. Later this was expanded to 30 panels for 22 categories of drugs. 
Overall, approximately 200 experts participated in the study. See Drug Efficacy Study 
3; 1969 Hearings an Drug Efficacy, at 230.

150 See Federal Food, Drug, and Cosmetic Act of 1938, § 505(d), 21 U.S.C. § 355(d) 
(1964); 1969 Hearings on Drug Efficacy, at 231. See generally Sadusk, The Definition 
of the Efficacy of a Drug Under the Law, 19 Food Drug Cosm. L.J. 626 (1964).

151 Drug Efficacy Study 3. The guidelines are reproduced in id., app. A. 3, at 39-54
152 Drug Efficacy Study, app. A. 3. at 43.

In June, 1966, a contract was signed with the National Academy of 
Sciences-National Research Council (NAS-NRC) to undertake the 
retrospective review.144 The selection of the NAS-NRC was undoubt
edly motivated by several factors. Review of efficacy was statutorily 
mandated to be performed by “experts qualified by scientific training 
and experience to evaluate the effectiveness” of drugs.145 Not surpris
ingly, therefore, the panelists selected for the study were predominantly 
physicians affiliated with academic institutions.146 Another factor be
hind the selection of the NAS-NRC was its unquestionable prestige. 
Commissioner Ley of the FDA remarked that “[n]o other organization 
could have brought greater objectivity, expertise, or authority to this 
landmark study.” 147 Furthermore, the prestige of the NAS-NRC made 
it difficult for the drug industry to challenge its findings.148

The NAS-NRC review was conducted by panels of experts in vari
ous categories of drugs.149 The review was to be purely advisory since 
only the FDA itself had the statutory authority to determine the suffi
ciency of evidence of efficacy.150 Prior to the commencement of actual 
review, guidelines were established by the NAS-NRC, delineating the 
functions of the panels and setting out the sources of evidence for evalu
ation of the claims of efficacy for the various drugs.151 These sources 
were “(1) factual information . . . freely available in the scientific 
literature, (2) factual information that is available from the FDA, from 
the manufacturer or other sources, or (3) . . . the experience and in
formed judgment of the members of the panels.” 152 The NAS-NRC
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•also established six categories, ranging from effective to ineffective, 
which served as the basis for evaluating the effectiveness of each indica
tion claimed by each drug.153

153 Originally, the guidelines established four categories:
(A) Effective.

B? Probably effective. Additional evidence required to consider effective. 
Remedy could be additional research or modification of claims or both.
(C) Possibly effective. Little evidence of effectiveness, but possibility of 
additional evidence should not be ruled out. (One panelist characterized 
this category as “probably ineffective.” Drug Efficacy Study, app. A. 5, 
at 95.)
(D) Ineffective. No acceptable evidence to support claim of effectiveness. 
(When available data clearly indicate a drug ineffective, the panels should 
specifically cite that fact.)

Id., app. A. 3, at 42-43. Later, two additional categories were adopted:
< E) Effective, but . . . Effective for claimed indication but not approved 
form of treatment because better, safer or more conveniently administered 
drugs available.
(F) Ineffective as a fixed combination. Combination drugs for which there 
is no substantial reason to believe that each ingredient adds to the effective
ness of the combination.

Id. at 7.
The latter two categories require some expansion. It should be appreciated that 

insofar as the “effective but” category indicates drugs relatively less effective than 
others, it would not be a justifiable basis for withdrawal of an ND A. The legislative 
history of section 505(d) clearly indicates that relative inefficacy was not intended to 
be grounds for withdrawing or refusing an NDA. See note 51 supra.

The FDA position on fixed combinations is that these drugs must show that each 
ingredient contributes to the efficacy of the combination. The agency will approve 
combinations when: (1) the presence of a second ingredient decreases the side effects, 
dangers, or potential for abuse of the first; or (2) the presence of a second ingredient 
increases the effectiveness of the first (synergism). See Wall St. Journal, Oct. 14, 1970, 
at 4, col. 2. In some cases the combined effect of mixed drugs may be additive, which 
can be justified on grounds of convenience when the combination does not raise 
safety considerations. In the topical treatment of infections, for example, a fixed com
bination antibiotic can be justified since mixed infections are common and the com- 
bination mav provide a broader active spectrum of effectiveness against the mixture 
of bacteria. See Drug Efficacy Study 8.

I'he designation of drugs as ineffective as fixed combinations is also subject to chal
lenge as being outside the scope of the statutory definition of ineffectiveness. The fixed 
combinations, after all, do work. See generally, Kleinfeld, Reasonable Grounds, Substan- 
ti.i; Evidence, and Law and Order, 25 Food Drug Cosm. L.J. 210 (1970). The problem, 
of course, arises when they do not work any better than one of their ingredients alone. 
In any event, the category incffective-as-a-fixed-combination has been found within 
the statutory definition in at least one case. See Pfizer, Inc. v. Richardson, 434 F.2d 
536, 548 (2d Cir. 1970).

154 Drug Efficacy Study 7.

The XAS-NRC panels encountered a number of problems in con
ducting the efficacy review. First, the panels were bound to categorize 
the drug^ as indicated above, and not surprisingly, the qualified desig
nations were not used uniformly by the disparate panels.154 More sig
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nificantly, the panels found the statutory standard of substantial evi
dence exceedingly exacting. In many cases the panels found no evi
dence which was based on “adequate and well-controlled investigations” 
as required by the statutory definition of substantial evidence.155 The 
panels’ approach, in the case of drugs recognized by the consensus of 
physicians as effective but for which supporting data derived from 
statutorily adequate investigations was lacking, was the liberal use of 
the designations “probably effective” and “possibly effective.” 156 The 
panels were also confronted by problems concerning considerations of 
comparative efficacy and therapeutic equivalence. In the case of dru^s 
relatively less effective than others, the panelists employed an “effec
tive but” designation to signify that safer or more effective drugs were 
available.157 In the matter of therapeutic equivalence,158 the study panels 
assumed the equivalence of chemically equivalent drugs, noting in their 
reports that such assumptions were made.159

The accomplishments of the NAS-NRC were monumental.160 The
155 id, at 9; see note 51 supra.
156 Drug Efficacy Study 9. This solution, which was most likely the best one, cer

tainly was preferable to the alternative of declaring ineffective many drugs which are 
popularly considered to be effective.

157 Drug Efficacy Study 9; see note 153 supra.
158 Until recently it has been assumed that if two or more drugs met standards of 

chemical identity, they would be therapeutically equivalent as well. See Drug Efficacy 
Study 9. However, evidence to the contrary has appeared. Id.; White Paper cm the 
Therapeutic Equivalence of Chemically Equivalent Drugs, in Drug Efficacy Study, 
app. C, at 241. The primary difficulty presented by uncertainty as to therapeutic 
equivalence is that the panelists were forced to rely on clinical data derived from one 
version of a drug (often a brand name version) in evaluating all chemically equivalent 
drugs. See Drug Efficacy Study 9-10.

159 See Drug Efficacy Study 9-10.
160 The NAS-NRC transmitted its first recommendation to the FDA in October, 

1967, and continued to submit them month-by-month until by midsummer 1968 the 
work of the panels was essentially complete. Id. at 6. The panels studied 2834 drug 
preparations of 237 firms. Moreover, because of multiple dosage forms and sizes for 
some drugs, this number corresponded with almost 4000 drug formulations. Id. at 5. 
The panels in all spent some 10,000 hours in meetings alone, plus the time required 
for preparatory work. 1969 Hearings on Drug Efficacy, at 230. About seven percent 
of the drugs tested were found ineffective for all claims, a considerable number effec
tive for all claims, and the majority somewhere between. Drug Efficacy Study 12. 
By claims, the breakdown was as follows:

Statement by Charles C. Edwards, supra note 5, at 7975 (rhe specific numbers appear

Rating No. of claims % of claims
Ineffective 2,442 14.7
Possibly effective 5,778 34.9
Probably effective 1,204 7.3
Effective 3,159 19.1
Effective, but 3,990 24.0

Total 16,573 100%
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study had been unique in its swiftness and scope, and in the therapeutic 
experience of the evaluating team.* 161 Furthermore, the work accom
plished by the NAS-NRC is difficult to fault. The composition of the 
panels may be attacked as too academic in leaning,162 but for the most 
part this is an unimpressive challenge.163 The only salient weak point in 
the study was its reliance on the informed judgment of the panelists.164 
The charge has been made that the panels, by relying on their own 
judgment, did not remain within the statutory requirements165 and that 
for this reason FDA reliance on their findings was inconsistent.166 The 
thrust of this charge is that the FDA has made itself and the NAS-NRC 
findings, rather than the statute, the ultimate arbiter of the question 
of efficacy.167 However, there are two answers to this criticism which 
seem to be convincing. In the first place, since the statute confers re
sponsibility for evaluation of claims of efficacy on the FDA,168 and 
since the NAS-NRC recommendations cannot legally be substituted for 
the FDA’s findings,169 the fact that the panels may have relied on non- 
statutory evidence does not mean that the FDA also relied on it in 
concurring. Furthermore, the NAS-NRC final report tends to indicate 
that in cases in which the panelists’ personal judgment was relied on, 
rhe qualified evaluations of “probably effective" or “possibly effective” 

ar page 6 of a prepared text on file with the Georgetown Law Journal, but they are 
not included in the Committee hearing testimony).

161 See Drug Efficacy Study 11; Cannan, Status of the Drug Efficacy Study of 
the National Academy of Sciences—National Research Counsel, 23 Food Drug Cosm. 
L.J. 32, 34 (1968).

162 See Wall St. Journal, Oct. 8, 1970, at 4, col. 4.
163 In the area of fixed combination antibiotics, there is one legitimate indictment of 

the academic imbalance of the panels. One of the NAS-NRC panelists has pointed 
out that many physicians may not have either the knowledge or the facilities to make a 
definitive identification of an infecting organism. In such an instance, it might work 
a hardship on the patient to deny him treatment, albeit with a “shot-gun type” drug 
preparation. Drug Efficacy Study, app. A. 5, at 72. Thus, the lack of practicing 
phvsicians on the panels might have caused their practical viewpoint to be overlooked.

164 See note 152 supra and accompanying text.
165 See note 51 supra.
166 Interview with Rodney R. Munsey, supra note 142.
167 When NAS-NRC found a drug effective, the FDA has generally accepted the 

finding, even though it may have been on nonstatutory grounds. To the contrary, 
when the NAS-NRC has found a drug ineffective, the FDA has insisted on adequate 
and well-controlled experiments to refute the findings. Id. This inconsistency would 
seem to leave the manufacturers at the FDA’s mercy. Moreover, challenge to the FDA 
position would be difficult, because in so challenging, a manufacturer would also 
jeopardize the status of any of his drugs found effective.

'•68 Federal Food, Drug, and Cosmetic Act of 1938, § 505(d), 21 U.S.C. § 355(d) (1964). 
Actually, responsibility is conferred on the Secretary of Health, Education, and 
Welfare. See note 23 supra.

169 See note 150 supra and accompanying text.
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were employed,170 and thus no drug could have been rated definitively 
effective on the basis of non-statutory evidence. A manufacturer would 
have no cause to complain because the FDA has insisted on further, 
statutory evidence to justify the claims.171

170 See note 156 supra and accompanying text.
171 See note 173 infra.
172 See notes 150 & 168 supra and accompanying text.
173 In announcing these findings, the FDA published regulations establishing the 

course of action manufacturers must take to bring their drugs into compliance with the 
law. The regulations provided: (1) that a drug found effective need do nothing to 
substantiate its claims; (2) that a drug found probably effective would be given 12 
months to submit data establishing efficacy; (3) that a drug found possibly effective 
would be given six months to submit such data; and (4) that a drug found ineffective 
would be given 30 days to submit any data that might have been overlooked. 35 Fed 
Reg. 11,273 (1970).

The importance of FDA review of NAS-NRC recommendations cannot be over
emphasized. It has always been supposed that the FDA would closely follow the recom
mendations, and in fact they have. See Wall St. Journal, June 5, 1970, at 5, col. 1. 
Still, these recommendations have not been followed invariably. In the case of the 
antibiotic novobiocin, for example, the NAS-NRC recommended the drug’s removal, 
but the FDA approved it under severely restricted labeling. See 1969 Hearings or. 
Drug Efficacy, at 195.

174 See Southwick, Faster FDA Action Asked in Lawsuit, 168 Science 1560 (1970).
175 See Hamilton, supra note 140, at 270. In August, 1970, a suit was filed bv the 

American Public Health Association and the National Council of Senior Citizens to 
compel the FDA to release the NAS-NRC findings. Critics of the FDA have charged 
that the agency’s failure to immediately publish the NAS-NRC findings was motivated 
by fear of unfavorable political and economic consequences. See Southwick, supra 
note 174, at 1560. In November, 1970, rhe FDA published a list of 369 drugs which 
had either been withdrawn or were under withdrawal order. See N.Y. Times, Nov. 
28, 1970, at 1, col. 4. The list is reprinted in id., at 35, col. 5. This list most likely was 
published in part at least to mollify critics complaining about the agency’s failure to 
publish the NAS-NRC findings. See Southwick, supra note 174, at 1560.

Agency Review. Since the reports of the panels were purely
advisory and only the FDA had the authority to determine the suffi
ciency of evidence of efficacy,172 the agency undertook to review the 
NAS-NRC findings for each drug, and only then to release the agency 
findings along with a synopsis of the NAS-NRC recommendations.173 
The agency has refused to release the NAS-NRC findings before it 
completes its own evaluations of them, arguing that chaos would result 
if the unanalyzed recommendations were published, and that the public 
would be misled and unnecessarily alarmed.174 It does appear that pre
mature release of the findings might needlessly alarm the public in the 
case of a drug ultimately approved by the agency. The problem is that 
for the most part the FDA has concurred in NAS-NRC findings, and 
the time delay of from two months to a year or more for the evaluation 
of the findings unnecessarily exposes the public to ineffective drugs.175
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Some critics have urged the FDA to invoke the imminent hazard 
clause of section 505(e)* 175 176 to order immediate withdrawal of drugs 
found ineffective by the NAS-NRC panels.177 The agency has refused 
to use this procedure against ineffective drugs, and that failure has 
prompted one ex-official of the FDA to complain that “ [apparently 
people have to be dropping like flies all over the country before the 
FDA will employ the imminent hazard procedure.” 178 It is extremely 
doubtful, however, that the imminent hazard clause was ever intended 
to serve against ineffective drugs.179 In any event, in view of the ade
quacy of the regular withdrawal procedures, particularly with respect 
to the stringent “reasonable grounds”-for-hearing requirement now 
established by the FDA,180 it would seem that the imminent hazard pro
cedures can be safely reserved for more obvious emergencies.181

176St’e note 53 supra.
See Southwick, supra note 174, at 1560.

'See Southwick, FDA: Efficiency Drive Stumbles over the Issue of Drug Efficacy. 
¡69 Science 1188, 1189 (1970).

175 The legislative history indicates that the procedure was to be used only in times
of great danger to the public health. See note 53 supra. Seemingly, then, only safety 
qu.stions could bring into play the imminent hazard clause. The agency was presented 
u ith an ideal opportunity to invoke the procedure against an ineffective drug in the 
ca^e of the fixed combination antibiotic Panalba. Not only was the novobiocin in
gredient of Panalba useless in the quantity present, but it had been implicated in
numerous serious side effects, including several fatalities. See 1969 Hearings on Drug
Efficacy, at 212. Still, the agency declined to characterize Panalba as an imminent
hazard, calling it instead a “significant hazard.” Id. at 252.

IS0See notes 202-204, 217-218 infra and accompanying text.
181 In fact, the summary hearing procedures established under section 505(e) have 

all bur eliminated the need for the imminent hazard clause. Under the summary pro
cedure, a drug of challenged efficacy can be withdrawn from the market without a 
hearing unless the manufacturer can establish that it has some likelihood of prevailing at 
a formal hearing. See notes 202-204, 217-218 infra and accompanying text. Thus, it 
appears reasonable to reserve the imminent hazard process for drugs which truly pose 
an immediate danger to the public health. In a thalidomide-type situation, for example, 
it would be necessary to invoke the imminent hazard clause in order to speed the 
offending drug off the market without any procedural delay. Apart from exigencies 
of this nature, however, it would seem that the imminent hazard procedure should 
be rejected in favor of the normal hearing procedure.

An interesting contrast to the FDA position with respect to the imminent hazard 
clause has been its position opposing judicial stays of withdrawal orders pending 
review by the courts. In the case of the drug Panalba, for example, the FDA opposed 
granting a stay of withdrawal of the same drug which it had itself not withdrawn 
under the imminent hazard procedure before a hearing. Upjohn Co. v. Finch, 422 F.2d 
944, 946 ( 6th Cir. 1970); see note 179 supra. The FDA’s position seems to be that 
while the opportunity for hearing before withdrawal should not be dismissed out of 
hand by use of the imminent hazard process, once that opportunity has been afforded, 
withdrawal should not be thwarted pending judicial review. It is instructive to note 
here Mr. Justice Fortas’ remarks in Gardner v. Toilet Goods Ass'n that a judge sympa
thetic to industry’s plight could always be found to grant a stay of an FDA order. 
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Implementation of the 1962 Amendments

The first instance of attempted withdrawal of an approved NDA182 
was successfully delayed by litigation in USV Pharmaceutical Corp. v. 
Richardson1^ wherein the plaintiff asserted exemption under section 
107 (c) (4). Perhaps for this reason, the FDA turned to the combination 
antibiotics and chose the drug Panalba184 as its prime target. The history, 
therefore, of the FDA’s implementation of the NAS-NRC efficacy re
view is largely the history of Panalba.

387 U.S. 167, 176 (1967) (Fortas, J., dissenting). In fact, Justice Fortas’ remarks were 
prescient. The sole question the FDA now faces in deciding whether to grant an 
administrative stay is one of public relations; whether it should put forth rhe face 
of public defender and compel the manufacturer to get his stay in court. Of course, 
the countervailing factor is the time and expense of writing a brief in opposition to 
the motion for stay. Interview with Eugene Pfeifer, supra note 135.

182 See 1969 Hearings on Drug Efficacy, at 232.
183 Civil No. 4915-A (E.D. Va. Apr. 1, 1971), appeal docketed, No. 71-1596 (4th Cir. 

June 29, 1971); see notes 88-100 supra and accompanying text. It was the USV suit 
that Commissioner Ley characterized as an “intense level of reaction.” 1969 Hearings 
on Drug Efficacy, at 250.

184 Panalba was a fixed combination antibiotic comprised of tetracycline and novo 
biocin which was manufactured by the Upjohn Company.

185 See 1969 Hearings on Drug Efficacy, at 232; note 153 supra.
186?3 Fed. Reg. 19,203 (1968). This 30 day period was later extended to 120 days 

at the manufacturer’s request, and during that period testimonial letters supporting 
Panalba poured into the agency from doctors around the country. See 1969 Hearings 
on Drug Efficacy, at 232, 239. There was strong evidence that these testimonials were 
inspired by the drug companies. Id. at 239-40. The FDA did not consider the testi 
monials to qualify as substantial evidence, and, moreover, because of concerns over 
the safety of Panalba, notified Upjohn of its intention to revoke the 120 day extension. 
Id. at 232. The FDA requested immediate submission of any substantial evidence 
Upjohn might have. Upjohn responded with a proposed protocol which would have 
been very costly and would have required two years to complete. Id.

At this time, also, the FDA had become aware of the dangers of the novobiocin in
gredient of Panalba. Id. On May 2, 1969, it published notice of new labeling require
ments for novobiocin, severely restricting its use. 34 Fed. Reg. 7252 (1969). Further 
more, the FDA had become embroiled in a controversy over Panalba which had brought 
it before subcommittees of both the Senate and House. In addition, heavy political 
pressure had been exerted on the agency by various sources supporting Upjohn. Thus, 
the granting and subsequent revocation of the 120 day extension reflected more a
rolling with the punches than a rational policy for the FDA. For an account of the 
events of the spring of 1967, see Mintz, supra note 42, at 879-81.

The NAS-NRC had reported that Panalba was ineffective as a fixed 
combination drug.185 * * On December 24, 1968, the FDA concurred in 
the NAS-NRC findings and gave notice of intent to withdraw the 
drug’s certification after affording its manufacturer, Upjohn Company, 
30 days to comment or show additional data in support of efficacy.188 
Thereafter, the FDA notified Upjohn of its intent to stop certifying 
Panalba and its determination to decertify outstanding batches of the
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drug.187 On May 15, 1969, the agency published its order to that 
effect.188 The order was made effective 30 days after publication and 
provided that anyone adversely affected by it could object, and, if 
supported by reasonable grounds, could obtain a hearing.189 * The order 
stipulated that “reasonable grounds” had to include an identification of 
anv adequate and well-controlled studies supporting the claims of 

190

187 See 1969 Hearings on Drug Efficacy, at 235.
188 34 Fed. Reg. 7687 (1969).
189 Id. The statutory provision for an opportunity for a hearing upon presentation 

of reasonable grounds therefor is found in section 507(f). Act of July 6, 1946, § 3, 21 
U5.C. § 357(f) (1964).

19034 fed. Reg. 7687 (1969). This type of threshold requirement is discussed in 
detail below. See notes 202-204 infra and accompanying text.

191 Upjohn Co. v. Finch, 303 F. Supp. 241 (W.D. Mich. 1969).
192 Section 507(f) requires a hearing if reasonable grounds for one are presented, 

and to that extent, there is a right to a hearing. The court in Upjohn Co. ruled that 
that right could not be abrogated until the FDA had determined that reasonable 
grounds had not been presented. See note 193 infra and accompanying text.

193 303 F. Supp. at 260; accord, American Home Products Corp. v. Finch, 303 F. Supp. 
448 (D. Del. 1969).

194 303 F. Supp. at 262 The courts in both Upjohn Co. v. Finch and American Home 
Products Corp. v. Finch commented that the FDA’s action seemed rather drastic. The 
court in Upjoh7i Co. observed that it was the intent of Congress that “in the absence 
of a finding of imminent hazard to the public health, . . . the Commissioner should . . . 
extend to all interested parties a full opportunity to develop and present pertinent 
information relative to the safety and efficacy of drugs which have been on the market 
for many years and have been generally and widely prescribed by the medical pro
fession.” 303 F. Supp. at 262. The court in American Home Products v. Finch criticized 
rhe FDA’s requirements of reasonable grounds, observing that to make the test of sub
stantial evidence the test of whether a manufacturer would be entitled to a hearing 
would abrogate the reasonable grounds test. 303 F. Supp. at 454.

It is worth noting that the court’s opinion in Upjohn Co. was largely consistent with 
the FDA’s stated position as of May, 1969. At that time Commissioner Ley stared that 
when safety was not an issue, the FDA had no plans to remove a drug from the market 
until a hearing was completed. 1969 Hearings on Drug Efficacy, at 235. The only dis
tinction between these two positions is that the court felt a hearing should be held in the 
absence of an imminent hazard, while the FDA in rhe Panalba case was apparently

Upjohn requested a hearing, and having received no decision on that 
request, sued in federal district court in Michigan to enjoin the FDA 
from enforcing the May 15 order.191 Upjohn urged that the FDA 
could not reasonably enforce the May 15 order until it had decided 
w hether to grant a hearing. The court concurred in this argument, 
finding that the FDA had acted outside the spirit of the review provi
sions of section 507(f)192 when it moved to revoke Panalba’s certifica
tion without first granting a hearing or refusing to grant one because 
of a lack of reasonable grounds.193 For this reason, the court granted 
a stav pending agency decision on the hearing request.194
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Subsequent to the Upjohn Co. injunction suit, the FDA announced 
that a review of Upjohn’s objections did not reveal the reasonable 
grounds expressly required by section 507(f) for an antibiotic eviden
tiary hearing.* 195 An oral hearing, however, was granted and was held 
on August 13, 1969.196 Finally, on September 19, 1969, the Commis
sioner published a final order denying an evidentiary hearing and order
ing decertification of Panalba.197 Simultaneously, the FDA published 
new regulations, made effective immediately, asserting the necessity of 
“reasonable grounds” for obtaining a hearing, even under sections 
505(d) (new drug application hearings) and 505(e) (non-antibiotic 
withdrawal hearings) which did not expressly require them, and limit
ing by definition the “adequate and well-controlled investigations’’ 
which evidenced such grounds.198 In response to the final order, Upjohn 
brought an action challenging the findings of lack of efficacy as well 
as the FDA procedures.199 200 201 Furthermore, the September 19 hearing 
regulations were challenged in a separate declaratory judgment suit2"9 
brought by the Pharmaceutical Manufacturers Association (PMA).2,U 
These two suits brought the substantive provisions of the 1962 Amend
ments’ drug efficacy sections clearly under the scrutiny of the courts.

relying on the fact that a “significant hazard” rather than an imminent one existed. 
See note 179 supra and accompanying text.

195 34 Fed. Reg. 12,958 (1969).
196 See Upjohn Co. v. Finch, 422 F.2d 944, 949 (6th Cir. 1970). It has been observed 

that the oral hearing was no substitute for an evidentiary hearing with the right of 
cross-examination. See Kleinfeld, supra note 153, at 214. While this is undoubtedly 
true, it does not appear that the FDA was under any obligation to give anv type of 
hearing, and perhaps its largess should not be criticized.

197 34 Fed. Reg. 14,598 (1969). This order appears as Appendix A in Upjohn Co. 
v. Finch, 422 F.2d 944, 957-60 (6th Cir. 1970).

198 34 Fed. Reg. 14,596 (1969). These regulations appear as Appendix D in Upjohn 
Co. v. Finch, 422 F.2d 944, 963-67 (6th Cir. 1970).

199 Upjohn Co. v. Finch, 422 F.2d 944 (6th Cir. 1970). This suit was brought in the 
court of appeals pursuant to sections 701(f) and 507(f). See note 40 supra.

200 Pharmaceutical Mfrs. Ass’n v. Finch, 307 F. Supp. 858 (D. Del. 1970).
201 The PMA is a nonprofit Delaware corporation including approximately 130 

companies dealing in drugs subject to the Food, Drug, and Cosmetic Act. PMA’s 
member companies account for the manufacture of over 90 percent of all prescription 
drugs. See id. at 859 n.l.

202 The regulations in essence established five requirements for adequate and well- 
controlled investigations:

(1) The study must contain a clear statement of objectives;
(2) (i) Patients must be selected for the study on the basis of diagnostic 
criteria regarding the condition to be treated and must be assigned to test 
groups in such a way as to minimize bias; and (ii) pertinent variables such 

The September 19 regulations challenged by PM A dealt substan
tively with the nature of “adequate and well-controlled investiga
tions” 202 and also, as mentioned, established set procedures for obtain
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ing a hearing under sections 505 and 507. The regulations required 
that in order to obtain a hearing under sections 505(d), 505(e), or 
507(f) reasonable grounds for the hearing first had to be presented.203 
As reasonable grounds the regulations required that the applicant be 
able to identify the adequate and well-controlled investigations upon 
which a showing of substantial evidence of efficacy might be made.204 
Thus, as a threshold requirement to obtaining a hearing to show sub
stantial evidence of efficacy, an applicant had to be able to point to 
statutorily adequate205 studies in support of his claims.

as age, sex, severity or duration of disease, and drugs must be comparable 
between test groups;
(3) The study must contain an explanation of the methods of observation 
and recording of results and of steps taken to minimize bias;
(4) The study must be a comparative study so as to permit evaluation of 
the results; and

5) The study must contain a summary of methods of analysis and evalua
tion of the data.

34 Fed. Reg. 14,596-97 (1969).
203 Id. at 14,597. The September regulations thus made the reasonable grounds re

quirement of section 507(f) applicable to sections 505(d) and (e) as well. See note 
224 infra.

204 34 Fed. Reg. at 14,597.
205 The phrase “adequate and well-controlled investigations” is borrowed from 

section 505 (d) of the Federal Food, Drug, and Cosmetic Act, defining the “substantial 
evidence" which is required in a hearing to support a finding of efficacy under section 
505 d), 505(e), and 507(h). See Drug Amendments of 1962, § 102(c), 21 U.S.C. § 355(d) 
(1964).

206 307 F. Supp. at 862.
207 The P.MA apparently objected to the FDA's implementation of the September 

regulations without simultaneously making available to the manufacturers the NAS-NRC 
recommendations. Without the benefit of the recommendations, a manufacturer could 
not know which drugs required testing to present reasonable grounds for a hearing, 
and it would be unreasonably burdensome and time-consuming to expect a manufac
turer to test all of its drugs. Id.

2r,J This argument has frequently appeared in comments on the FDA hearing require
ments. See, e.g., American Home Products v. Finch, 303 F. Supp. 448, 454 (D. Del. 
1969); Kleinfeld, supra note 153, at 214-15; Whyte, Effectiveness of the NAS-NRC 
Drug Effectiveness Review, 25 Food Drug Cosm. L.J. 91, 96 (1970).

The PMA attacked these regulations on four grounds.206 It argued: 
(1) that the Commissioner exceeded his authoritv in issuing regulations 
defining adequate and well-controlled studies in such a way as to sub
stantially restrict the acceptable evidence; (2) that even if he had such 
authority, the Commissioner’s actions were arbitrary in that the regu
lations did not identify those drugs which were in danger of with
drawal and in that they did not allow adequate time for testing;207 
(3) that by requiring substantial evidence of efficacy as a condition 
for a hearing, the Commissioner impermissibly restricted the statutory 
right to a hearing;208 and (4) that the regulations were invalid because 
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they were issued without notice and opportunity for comment in vio
lation of section four of the Administrative Procedure Act.209 The 
court, concurring with the PMA’s procedural argument, found it un
necessary to decide the first three, substantive arguments.210

2095 U.S.C. § 553 (1964).
210 307 F. Supp. at 862. The court observed that the basic policy of section four of 

the Administrative Procedure Act was to require notice and opportunity for comment 
whenever a proposed regulation of general applicability has substantial impact on the 
regulated industry. Id. at 863. The FDA had argued that the standards established by 
the September regulations were not new and that the burden imposed by them was a 
direct result of the substantial evidence requirements of section 505(d). Id. at 864.

The court disputed this position, citing a number of instances in which the FDA 
had not insisted on the sort of data now required by the September regulations:

(1) The FDA permitted clinical evidence as the basis for advertising of prc- 
1962 drugs. See 29 Fed. Reg. 257 (1964).
(2) At various industry-FDA conferences held in 1963 and 1964 the agencv 
had indicated that well-documented clinical evidence would be acceptable.
(3) The guidelines for the NAS-NRC permitted panelists to rely on their 
own informed judgment. See note 152 supra and accompanying text.
(4) The initial requests for information after 1962 had called for all avail
able data without regard to whether it was derived from well-controlled 
studies. 31 Fed. Reg. 9426, 13,014 (1966); see note 142 supra.
(5) The final report of the NAS-NRC indicated that the panelists had 
indeed relied on their own informed judgment in some cases. See note 156 
supra and accompanying text.

307 F. Supp. at 864-65.
The first of these instances appears to lack a basis for a convincing argument. The 

advertising regulations referred to do not pertain to the basis upon which a drug is 
approved and do not pertain to drugs under the new drug procedures. See 1969 
Hearings cm Drug Efficacy, at 245-46. The remaining instances, however, appear to 
be well-taken.

2U Upjohn Co. v. Finch, 422 F.2d 944 (6th Cir. 1970).
212 A determination of efficacy in a hearing under section 507(f) would result only 

if supported by “substantial evidence.” Act of July 6, 1946, § 3, 21 U.S.C. § 357(f) 
(1964).

213 422 F.2d at 950. As a third ground for reversal, Upjohn urged that the Commis
sioner had demonstrated bias in his testimony before Congress concerning Panalba and, 
therefore, should have disqualified himself. Id. The court found no merit in this
contention. Id. at 956. Additionally, Upjohn claimed that even under the FDA’s defi-

The effect of the PMA decision subsequently was blunted by the 
decision in the second Upjohn Co. case.211 Two grounds alleged bv 
Upjohn for reversal of the order of decertification were (1) that the 
company improperly had been denied a hearing for lack of “reason
able grounds” because, as defined by the September 19 regulations, 
“substantial evidence” 212 was too narrowly restricted by the limited 
investigations comprising it; and (2) that since it was not given sufficient 
time to submit substantial evidence of efficacy, the September 19 regu
lations were invalid under section four of the Administrative Procedure 
Act.213 The FDA disputed the allegations.214 The court concluded
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that Upjohn was not entitled to relief, ruling that the September 19 
regulations “correctly elucidate[d] what Congress itself ha[d] plainly 
written in its definition of substantial evidence and constitute [d] a cor
rect application of the congressional definition.” 215 Furthermore, the 
court held that, as applied to Upjohn, the September 19 regulations were 
not invalid under section four of the Administrative Procedure Act 
because Upjohn had had ample opportunity to provide evidence as 
called for in those regulations.216

nition of ‘‘substantia] evidence,” its own evidence was sufficient to justify a hearing. 
U. at 950. See note 215 infra.

2H Id. at 950.
2:5 Id. at 951. The court determined that the XAS-XRC findings constituted new 

information as required by section 507(h). Id., see Bell v. Goddard, 366 F.2d 177, 181 
’th Cir. 1966); note 52 supra. The court also examined Upjohn’s proof offer and 

found it did not reflect adequate and well-controlled investigations. 422 F.2d at 951. 
Furthermore, the court rejected Upjohn’s claims that the great commercial success of 
Panalba was indicative of its efficacy and that the public was protected by the fact that 
it received the drug only on prescription from knowledgeable physicians, observing 
that the physicians get their information about drugs from the drug companies them
selves. Id. at 951-54.

216 422 F.2d at 955. The court pointed to the notices of 31 Fed. Reg. 13,014 and 33 
Fed. Re?. 19,203-04 as providing adequate notice. It also observed that Upjohn had had 
an opportunity to present evidence of controlled studies at the oral hearing. Id. The 
court stated that to the extent that its opinion conflicted with Pharmaceutical Mfrs. 
TTr :• Finch, it declined to follow that opinion. Id. at 956; see notes 200-210 supra 
and accompanying text.

217 35 Fed. Reg. 3073 (1970).
21* Fed. Reg. 7250 (1970). The May regulations were essentially the same as the 

September regulations held invalid in Pharmaceutical Mfrs. Ass'k v. Finch. See note 
202 supra. I he only significant concession made was to permit a waiver of some of the 
criteria if the Director of the Bureau of Drugs finds that such criteria are not reason
ably applicable and alternative acceptable procedures are available. 35 Fed. Reg. 7252 
(1970).

219 Pharmaceutical Mfrs. Ass’n v. Richardson, 318 F. Supp. 301 (D. Del. 1970).

Set back by the PMA ruling that it had proceeded improperly, the 
EDA republished the substance of the September, 1969, regulations as 
proposed regulations.217 These proposed regulations were subject to 
comment, and, after considering the comments submitted, the agency 
in May, 1970, published them as final regulations.218 The PMA again 
brought suit in federal district court seeking a declaratory judgment 
that the regulations were invalid and asking an injunction against their 
enforcement. This time the important substantive attacks made against 
rhe September regulations were considered by the court, and it deter
mined that the May regulations were valid in every respect.219

The court outlined two legal issues raised in the case. The first of 
these was whether the Commissioner could establish criteria for ade
quate and well-controlled investigations to be applied to drugs already 
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on the market. The PMA argued that such a burdensome review of 
old drugs could not have been intended by Congress.220 The second 
issue was whether the hearing procedure provided for in the May 
(republished) regulations complied with the Federal Food, Druo, and 
Cosmetic Act and with due process of law.221 Dealing with the first 
issue, the court considered the applicability of the substantial evidence 
test to drugs processed through the new drug procedure prior to 1962 
and concluded from a study of the legislative history that the require
ment “was to be applied also to the drugs approved for marketing be
tween 1938 and 1962; Congress intended no double standard for de
termining the effectiveness of drug claims.” 222 In addition, the court 
considered the substance of the May regulations’ criteria for adequate 
and well-controlled investigations. It concluded that the criteria were 
fully authorized and in fact were merely “minimal requirements for any 
valid objective study.” 223

220 Id. at 303.
221 Id. In fact, the PMA attacked both the substance of the May regulations’ definition 

of adequate and well-controlled studies and the application of these regulations to drugs 
marketed prior to 1962. In general terms, the PMA argued that the regulations defined 
“adequate and well-controlled investigations” so narrowly as to be incompatible with 
the statutory definition of substantial evidence. Id. at 306. According to this argument, 
the requirement of substantial evidence was not intended to be so rigidly confined but 
rather was intended to insure that any drug believed effective by a substantial number 
of experts would be considered effective. Id. at 306-07.

The court found itself unable to agree with the PMA position. Id. at 307. Actually, 
however, there is strong support for that position. Congress had specifically rejected a 
preponderance test, preferring instead a test of substantial evidence. See note 51 supra. 
Thus, it must be assumed that Congress had indeed intended that a substantial minority 
opinion of effectiveness would be sufficient. The difficulty with the PMA position is 
that it is directed toward the quantum of proof, while the May regulations are directed 
to the nature of the proof. While it is true that Congress required as the quantum 
only “substantial evidence,” it required that the evidence be derived from adequate and 
well-controlled investigations. Thus, while the PMA argument finds support in the 
legislative history, it is irrelevant to the issue of the nature of acceptable proof.

222318 F. Supp. at 309. The court in its analysis of the legislative history seems to 
have completely avoided the PMA argument as to the quantum of substantial evidence. 
Its conclusion, however, that the May regulations arc properly applicable to the drugs 
marketed prior to 1962 is undoubtedly correct.

223 Id. at 310.
224 Id. at 311.
225 ]d.; accord, CIBA-Geigy Corp. v. Richardson, No. 35,614 (2d Cir. July 16, 1971). 

The second issue, that of the validity of the hearing procedures, con
stituted a two-fold challenge. First, the PMA contended that the re
published regulations improperly required “reasonable grounds” for a 
hearing under section 505, since the “opportunity for hearing” language 
of sections 505(d) and (e) guaranteed a hearing at the manufacturer’s 
election.224 The court held the guarantee to be less than absolute.225
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Second, the PMA urged that the May regulations established a rule 
requiring a party to prove his case as a condition to being granted a 
hearing.“"6 The court recognized the fallacy in this second argument, 
pointing out that the regulations did not require a party to prove effi- 
cacv by substantial evidence in order to be entitled to a hearing, but 
merely required that a party at least demonstrate that he had proof of 
a proper nature to permit the establishment of substantial evidence of 

227

With the second Upjohn Co. decision and final approval of the May 
regulations in the second PMA case, the FDA’s implementation of the 
drug efficacy program has been almost completely approved by the 
courts. While the PMA litigation was still pending, an additional case226 227 228 
arose challenging FDA withdrawal of a combination antibiotic, but the 
paths of attack had already been severely restricted by the Upjohn Co. 
decision. The plaintiff, Pfizer, Inc., first attacked the denial of an evi
dentiary hearing on the theory that since section 505 provided “oppor
tunity for hearing,” it was unreasonable to require a preliminary show
ing for a hearing under section 5 0 7.229 Pfizer’s second argument was that 
the FDA unlawfully applied an overly restrictive standard of “reason
able grounds” to antibiotics marketed prior to 1962 which had always 

The court found that the “opportunity for hearing” provided for by sections 505(d) 
and e) did not guarantee a hearing in every case, even in the absence of a genuine 
factual dispute. 318 F. Supp. at 312. The court observed that even in the presence of 
an unqualified provision for a hearing, an administrative agency can require that there 
be some preliminary showing of reasonable grounds therefor. Id., citing FPC v. Texaco, 
377 U.S. 33 (1964); see United States v. Storer Broadcasting Co., 351 U.S. 192 (1956); 
Dyestuffs and Chemicals, Inc. v. Flemming, 271 F.2d 281 (8th Cir. 1959), cert, denied, 
362 U.S. 911 (1960). Thus, the court concluded that the FDA under its general rule
making power was authorized to insert a “reasonable grounds” requirement in sections 
505(d) and (e).

226 318 F. Supp. at 312. This is the familiar argument discussed in note 208 supra and 
accompanying text. A syllogism which is suggested by this argument concludes that if 
reasonable grounds are the same as substantial evidence, a hearing would never be held, 
because if the FDA found no substantial evidence, a hearing would be denied, while 
if it found substantial evidence, a hearing would be unnecessary. See Kleinfeld, supra 
note 153, at 216.

227 318 F. Supp. at 312; compare Upjohn Co. v. Finch, 422 F.2d 944, 955 (6th Cir- 
1970). The only consolation for industry in the second PMA case was the court’s ob
servation that if a request for an evidentiary hearing were to raise an issue of genuine 
fact and the Commissioner were to misapply the rules, that error would be subject to 
correction by the courts. 318 F. Supp. at 313. This is small solace indeed; to date, no 
hearing has been held in the case of any drug found ineffective by the NAS-NRC. 
Interview with Eugene Pfeifer, supra note 135.

228 Pfizer, Inc. v. Richardson, 434 F.2d 536 (2d Cir. 1970).
229 Id. at 542. Pfizer argued that the section 505(e) right to hearing was absolute 

save for the imminent hazard clause. But see Pharmaceutical Mfrs. Ass’n v. Richardson, 
318 F. Supp. 301, 312 (D. Del. 1970).
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been within section 507; it urged that section 507(f) did not by its 
terms require the rigid substantial evidence test of section 505(d).230

230 434 F.2d at 544; see note 233 infra.
231 Id. at 542.
232 Id. at 543; see note 39 supra.
233434 F.2d at 544-45. The statute expressly applied the substantial evidence definition 

of section 505(d) only to sections 505(d) and (e) and to section 507(h). (Section 5O7(h 
deals with antibiotics previously subject to section 505. See note 57 supra and accom
panying text.) Thus, Pfizer argued that Congress had intended the substantial evidence 
requirement to apply only to nonantibiotic drugs and to antibiotics which prior to 
1962 had been subject to NDAs under section 505.

234434 F.2d at 545.
235 Id. Pfizer suggested as a rationale that pre-1962, original section 507 antibiotics 

were of such generally recognized efficacy that Congress found it unnecessary to subject 
them to adequate and well-controlled studies to establish this. Id. The court pointed 
out, however, that Congress must have recognized that even old antibiotics might turn 
out to be ineffective, because it provided the means for the FDA to withdraw them in 
that event. Id.

xAn argument that was apparently not raised in favor of Pfizer’s position is that old 
antibiotics had always been subject to a requirement of “efficacy in use” and that there
fore Congress felt that the additional standards were unnecessary. This argument was 
essentially answered by the court, however, in replying to Pfizer’s assertion that 
“effective in use” did not encompass “effective as a fixed combination.” Pfizer’s argu
ment basically urged that since fixed combinations work, they are effective in use. The 
court observed that it was “within the FDA’s rulemaking power to flesh out the word 
‘efficacy’ in section 507(a) so as to apply [the] more precise requirements, which 
Congress imposed on new drugs and on antibiotics originally certified as new drugs, 
to the old antibiotics as well.” Id. at 548.

236 Id. at 545. The court here drew a distinction between its reading the reasonable

The court easily disposed of the first argument, noting that reason
able grounds were required under section 507(f) because Congress had 
specifically so provided.231 The court also suggested a possible congres
sional rationale for the different hearing provisions of sections 505 and 
507, proposing that Congress may have intended the more difficult 
hearing standard of section 507 as a fair trade for exemption from the 
new drug procedures.232 The second argument made by Pfizer raised 
a more substantial issue.233 The court dealt with this point bv notincr 
that the issue before it was not whether the FDA must insist on rigid 
reasonable grounds for a pre-1962, original section 507 drug to obtain 
a hearing under section 507(f), but whether it wzry.234 Although Pfizer 
had demonstrated that section 507(f) did not mandate for such drugs 
a definition of reasonable grounds based on that of “substantial evi
dence” in section 505(d), the court found no reason to believe that the 
FDA could not read that requirement into section 507(f) through its 
rulemaking power.235 The court concluded that there was little justi
fication for finding that Congress had intended to require the FDA to 
employ a double standard of efficacy in the evaluation of section 507 
antibiotics.236
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Conclusion

I he most salient and disturbing point in the history of the imple
mentation of the 1962 Drug Amendments’ efficacy requirements is the 
length of time that has passed without seeing the intent of Congress 
effectuated. The delay can be partially explained by the enormity of 
the task that confronted the FDA,237 the drug industry’s recalcitrance, 
the complexity of rhe scientific data that had to be evaluated, and the 
occasional opacity of the statute. Nevertheless, it appears clear that 
some blame lies with the FDA. No amount of rationalization can ex
plain away the four year delay between the passage of the Amend
ments and the first significant step of establishing the NAS-NRC study. 
Even the tough agency position marked by the September, 1969, and 
May, 1970. regulations came about only after considerable vacillation 
and in response to a hostile industry and congressional pressure.

grounds requirement of section 507(f) to mean what it said while approving the FDA’s 
engrafting of the substantial evidence definition on section 507(f) from which it was 
absent. Id. at n.15. The distinction is that while the explicit words of Congress must be 
heeded, the omission of words does not necessarily preclude their addition as regulative 
gloss.

23" Commissioner Ley testified that truckloads of clinical data were delivered daily 
to the FDA in response to the initial requests to manufacturers for information on 
efficacy. 1969 Hearings on Drug Efficacy, at 257.

2'8 VSV Pharmaceutical Co. v. Richardson, Civil No. 4915-A (E.D. Va. Apr. 1, 1971), 
appeal docketed, No. 71-1596 (4th Cir. June 29, 1971); see notes 88-100 sttpra and accom
panying text.

239 See note 111 supra and accompanying text. This question ultimately may be re
solved by the O'Neal and USV cases. O’Neal, Jones & Feldman, Inc. v. Richardson, 
Civil No. "0-1001 (D.S.C. Feb. 10, 1971), appeal docketed sub nani. Bentex Pharma
ceuticals, Inc. v. Richardson, No. 71-1243 (4th Cir. Mar. 11, 1971); USV Pharmaceutical 
Co. v. Richardson, Civil No. 4915-A (E.D. Va. Apr. 1, 1971), appeal docketed, No. 
"1-1596 (4th Cir. June 29, 1971); see note 138 sttpra.

See notes 222. 236 supra and accompanying text.

Today, however, the way has been paved for the rapid enforcement 
of the law. A series of important cases has eliminated most of the sub
stantial questions raised by the 1962 Amendments and only two sig
nificant issues remain. First is the status of “old” drugs subject to NDAs 
prior to 1962 and claiming protection under transitional section 107 
(c)(4). This question, it appears, will soon be resolved in the courts 
of appeals.23" The other major question still unanswered is the status 
of me-too drugs. There appears to be little statutory basis for denying 
these latter drugs the protection of section 107(c)(4),239 yet that result 
is manifestly unfair. If the courts uphold the protected status of me- 
too drugs, new legislation should immediately be sought to remove the 
double standard which the courts have assiduously refused to find in 
other sections of the Food, Drug, and Cosmetic 2\ct.240
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Yet even today the prospect for rapid enforcement of the law is not 
bright. The majority of drugs reviewed by the NAS-NRC were 
found “possibly” or “probably” effective for their claimed indications.241 
The manufacturers of these drugs have been free to promote them as 
effective for those same indications.242 To counteract this advertising, 
the FDA has proposed that advertisements include a statement of the 
NAS-NRC findings.243 This proposal has met with extreme opposition 
by industry and to date has not been adopted.244 Industry response 
such as this can only be characterized as reactionary. Such conduct 
manifests disregard for a patient’s right to proper pharmaceutical care 
and, perhaps more importantly, for a physician’s right to know all rele
vant facts about the drugs he prescribes. It is hoped that in the future, 
industry reaction will be more reasonable; otherwise, responsibility for 
further delays can only be laid at the drug industry’s feet.

241 See note 160 supra and accompanying text.
242 See Hearings on Prescription Drug Advertising Before a Subcomm. of the Howe 

Comm. on Government Operations, 91st Cong., 2d Scss. 58 (1970).
24-3 See H.R. Rep. No. 1715, 91st Cong., 2d Scss. 13 (1970).
244 id. at 18.



COMMENT
A JAM IN THE REVOLVING DOOR: A

PRISONER’S RIGHT TO REHABILITATION
[A] visit to a typical prison usually shows that treatment is so 
much hocus-pocus. The prison by its very nature must be consid
ered our least effective method of bringing about the rehabilitation 
of the offender.1

1 Velde, A Shot in the Arm for Corrections, Fed. Prob., Sept. 1969, at 24, 27.
2 Prisons today are much the same as they were 100 years ago. See Teeters, State 

of Prisons in the United States: 1810-1910, Fed. Prob., Dec. 1968, at 18.
3 Several recent cases describe prison conditions at their worst. In Jones v. Witten

berg, the court described the total picture of confinement. 323 F. Supp. 93 (N.D. Ohio 
197D. It is a bleak picture of cramped and overcrowded quarters; lightless, airless, 
damp, and filthy cells with leaking water and human waste; slow starvation; and depri
vation of most human contacts except with others in the same sub-human state. There 
is no exercise or recreation, little if any medical attention, and no attempt at rehabili
tation. Id. at 95-97.

4 In Holt v. Sarver, the court discussed life in the prison barracks and the deplorable 
conditions that existed there. 309 F. Supp. 362, 376-81 (E.D. Ark. 1970). Specifically, 
the court referred to the incidents of stabbings and sexual assaults in the barracks. Id. 
at 376-78. See R. Clark, Crime in America 213-15 (1970); Time, Jan. 18, 1971, at 49.

5 See President’s Comm’n on Law Enforcement and Administration of Justice, 
The Challenge of Crime in a Free Society 22-31 (1967).

6 If most of the offenders in prison today could be returned to the community as 
responsible citizens, the crime rate would drop significantly. Id. at 159.

7 FBI records indicate that of those offenders under 25 years of age released in 1963, 
70 percent were rearrested by 1968. 6 Crim. L. Rep. 2188 (1969). Eighty percent of 
all felonies are committed by repeaters. R. Clark, supra note 4, at 215. Two-thirds of 
the approximately 200,000 persons incarcerated in the United States are repeaters. 7 
Crim. L. Rfp. 2156 (1970). For a discussion of how American prisons fail to rehabili
tate, and thus virtually insure the repetition of criminal behavior, see Velde, supra 
note 1.

[ 225 1

Appalling conditions pervade American prisons today.2 Prisoners are 
subjected to degradation and dehumanization.3 The prison community 
is dominated by overcrowding and idleness. Inmates are exposed to 
constant brutality and corruption and live in continual fear of rape and 
homosexual attacks.4 Rehabilitation is indeed rare.

Despite numerous exhortations for prison reform, little positive ac
tion is being undertaken. Crime is increasing at an alarming rate,5 and 
recidivism, the chronic relapse into criminal behavior, continues un
checked.6 Each year, prisons reopen their doors to numerous former 
inmates.7 Nearly all penologists agree that the most effective way to 
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combat recidivism and protect society is to rehabilitate prisoners while 
they remain confined to prison.8 Few prisoners incarcerated in the 
United States today, however, receive any correctional services. In 
some prisons such facilities are non-existent.9 In others, where they do 
exist, rehabilitative services are sorely neglected.10

8 See American Correctional Ass’n, Manual of Correctional Standards (1966) 
[hereinafter cited as ACA Manual]; R. Clark, stipra note 4, at 220.

9 In a recent study of over 3000 jails, 85 percent had no recreational or educational 
facilities, 50 percent had no medical facilities, and 25 percent had no visiting facilities. 
117 Cong. Rec. 5416 (daily ed. Jan. 28, 1971) (remarks of Senator Mondale).

10 For every prison dollar spent, only five cents goes for rehabilitative functions; 
ninety-five cents goes for custodial functions. R. Clark, supra note 4, at 213. Of all 
correctional personnel, only 2.4 percent arc psychologists, social workers, or counselors; 
and only 6.7 percent of penal employees carry on rehabilitative functions. Sixty-six 
percent of all penal employees are custodial personnel. Thus, the ratio of staff to in
mate population is one custodial personnel per 6.5 prisoners and only one professional 
worker per 179 inmates. President’s Comm’n on Law Enforcement and Adminis
tration of Justice, Task Force Report: Corrections 180 (1967) [hereinafter cited as 
Task Force Report]. “There are only 50 full-time psychiatrists for all American prison
ers, 15 of whom work in federal institutions which hold only 4% of all prisoners.” 
Time, Jan. 18, 1971, at 53.

11 The courts traditionally have been reluctant to interfere in the internal manage
ment of prisons. It appears, however, that this policy is now changing. See notes 30- 
46 infra and accompanying text.

12 See Hirschkop & Millemann, The Unconstitutionality of Prison Life, 55 Va. L. 
Rev. 795 (1969); Note, Constitutional Rights of Prisoners: The Developing Law, 110 
U. Pa. L. Rev. 985 (1962); Note, Beyond the Ken of the Courts: A Critique of Judicial 
Refusal to Review the Cornplaints of Convicts, 72 Yale L.J. 506 (1963). Other com
mentators have gone further, and have advocated the courts’ active entrance into the 
field of prison reform. See Barkin, The Emergence of Correctional Law and the Aware
ness of the Rights of the Convicted, 45 Neb. L. Rev. 669, 671 (1966); Jacob, Prison Dis
cipline and Inmate Rights, 5 Harv. Civ. Rights-Civ. Lib. L. Rev. 227, 273 (1970); 
Mueller, Punishment, Corrections and the Law, 45 Neb. L. Rev. 58, 85 (1966).

13 See Hearings on HR. 6964 Before Subcomm. No. 3 of the blouse Comm. on the 
Judiciary, 89th Cong., 1st Sess. 2 (1965). See also Mitford, Kind and Usual Punishment 
in California, 227 The Atlantic 45, 46 (Mar. 1971).

If the “revolving door” process of crime, arrest, incarceration, re
arrest and reincarceration is to be eliminated, the courts must play an 
active role in guaranteeing a prisoner’s right to rehabilitation.11 The 
purpose of this Comment is to examine how the judiciary can con
tribute to the effectiveness of our prisons by guaranteeing such a right 
to each prisoner during his period of imprisonment.12

Modern Penological Theory

The American concept of penology, which historically has under
gone many changes, is presently in a period of transition and progress. 
Symbolic of this progress has been the trend toward referring to the 
prison system as a correctional, rather than a penal, system.13 Recent 
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sociological, philosophical, and psychological advances have given rise 
to this modern method of “new penology,” which emphasizes the im
portance of individual treatment. This modern approach is based upon 
the belief that the prevention of crime and the protection of society 
can be accomplished only if criminals, while confined to prison, are 
exposed to rehabilitative programs designed to prepare them for their 
eventual return to society.14

14 See ACA Manual 3-20; Task Force Report 1-5; Leopold, What is Wrong unth 
the Prison System?, 45 Neb. L. Rev. 33 (1966) [hereinafter cited as Leopold]; Mac- 
Cormick, The Prison's Role in Crime Prevention, 41 J. Crim. L.C. & P.S. 36 (1950).

13 For a discussion of the history of our penal customs as they evolved from the 
stages of punishment of the lower classes, to penal slavery, to punitive imprisonment, 
to more current prison reform, see Sellin, A Look at Prison History, Fed. Prob., Sept. 
1967, at 18.

16 See ACA Manual 4.
17 See id. at 4-6; Task Force Report 2-3.
13 See generally Leopold. In discussing the four principles of incarceration, Leopold 

prefers the word retaliation to the euphemism retribution. Id.

Treatment during confinement is determined by a combination of 
penological methodology and philosophy. Penological methodology, 
over the years, has made substantial gains. However, certain vestiges 
of ancient penal methods have retarded the evolution of the American 
penal system.15

The primitive belief in individual revenge was replaced long ago 
with a methodology whereby society itself redressed the wrongs done 
to its citizens through corporal and capital punishment.16 The harsh
ness of even this treatment was recognized by the Pilgrims and the 
Quakers. The early American colonists instituted changes which, when 
coupled with the late eighteenth and early nineteenth century rise of 
“enlightenment” and rationalism, gave rise to the methodology of im
prisonment. Punishment was still an important aspect of prison method- 
ologv, but imprisonment was deemed a superior means of accomplish
ing penal objectives.17 This belief in the efficacy of restraint continues 
to exist today.

Coinciding with these developments in modern prison methodology 
has been an evolution in penal philosophy. The methods utilized to 
accomplish penal objectives reflect the existing philosophy. Today, 
rehabilitation is widely accepted as the primary purpose for incarcera
tion. Unfortunately, the methodology designed to effectuate this new 
philosophy has not yet been implemented.

Rehabilitation has not always been the objective of penology. Incar
ceration has been justified on three other grounds: retribution, deter
rence. and removal from society.18 Each of these principles has been dis
credited under modern theory as an inadequate justification for im
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prisonment.19 When retribution was the philosophy motivating penol
ogy, punishment was the method employed. But retribution was aban
doned because of its inherent cruelty. The rejection of retribution is 
clearly evidenced by the rapid growth of parole and probation pro
grams20 and the abolition of the death penalty in many states.21 De
terrence is no longer widely viewed as a viable penal theory because 
the American system of criminal justice has proven to be too erratic 
to act as a true deterrent to potential criminals. Offenders often con
sider it merely ill-fate to get caught.22 The system’s failure in this 
regard is evidenced by the fact that many current inmates are “re
peaters” 23—clearly, for them the threat of reincarceration, even after 
the experience of actual imprisonment, failed to prove an effective 
deterrent. Finally, the penological theory of removal from society is 
nonfunctional in that it fails to attack the problem at its core. W ith 
the advent of parole and probation, temporary prison confinement 
usually will afford little lasting protection for society.24

19 As long ago as 1949, the Supreme Court observed that “[rletribution is no longer 
the dominant objective of the criminal law. Reformation and rehabilitation of offenders 
have become important goals of criminal jurisprudence.” Williams v. New York, 337 
U.S. 241, 248 (1949).

20 Approximately one-half of the offenders sentenced to correctional treatment in 
1965 were placed on probation. Task Force Report 27. More than 60 percent of adult 
felons are now paroled prior to the completion of their maximum sentence. Id. at 60- 
71. The growth of parole and probation, and the development of work release pro
grams, community prisons, and institutional training reflect the trend toward rehabili
tation. Id. at 27-37, 60-71. See Third United Nations Cong, on the Prevention of 
Crime and Treatment of Offenders, Trends in the Administration of Justice and 
Correctional Programs in the United States 16-33 (1965).

21 Michigan in 1846 was the first state to abolish the death penalty. Since then. Maine, 
Rhode Island, Wisconsin, Minnesota, North Dakota, Alaska, Hawaii, Puerto Rico, The 
Virgin Islands, Oregon, Iowa, New York, West Virginia, and Vermont have fol
lowed suit. Sellin, The Inevitable End of Capital Punishment, in Capital Punishment 
239, 240 (J. Sellin ed. 1967). See generally Goldberg & Dershowitz, Declaring the Death 
Penalty Unconstitutional, 83 Harv. L. Rev. 1773 (1970).

22 See Leopold 38-41 •. MacCormick, supra note 14, at 41-42.
23 See notes 6 & 7 supra and accompanying text.
24 In 1966, the median time served in prison was only three years. Leopold 33.
25 See ACA Manual 6-10; Task Force Report 16; Leopold 42-50; MacCormick. supra 

note 14, at 43-48. The success of rehabilitation has been notable. South Carolina, 
through a rehabilitation program that includes medical and psychological tests, medical 
restoration, training, education, job placement, and follow-up services, has cut its 
recidivist rare from 36 to eight percent. 2 Crim. L. Rep. 2244 (1967). The Manpower 
and Development Training Program of the New York Reformatory at Rikers Island, 
through a program of basic education and counseling, reports a 20 percent recidivist

In contrast to previously employed penological principles, rehabili
tation seems to be a logical justification for incarceration. The rehabili
tation of chronic offenders would provide an effective method for 
curbing the country’s spiraling crime rate.25 At the same time, it would 
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offer prisoners a positive means to prepare for their eventual return to 
society. Prisons could undertake effective rehabilitative efforts by 
instituting programs which emphasize individual treatment.20 * * * * Such 
programs would include all or some of the following: classification of 
inmates,27 * medical treatment, psychological and psychiatric services, 
educational programs, and vocational training. In addition, opportuni
ties for useful employment, use of library and recreational facilities, 
and increased inmate activities and privileges might also be considered 
and instituted. *25

rate as compared to a 75 percent institutional norm. The program’s graduates also 
boast a 91 percent employment rate. See Jaffe & Reed, Jamming the Revolving Door, 
Fed. Prob., Dec. 1969, at 32. There are many other projects with encouraging results 
such as community treatment, half-way houses, and work release programs. See Cor
rectional Research Associates, Community Work—An Alternative to Imprisonment
190; Task Force Report 38-44; Third United Nations Cong, on the Prevention 

of Crime and Treatment of Offenders, supra note 20, at 34-60; U.S. Bureau of Prisons, 
Dep't. of Justice, The Residential Center: Corrections in the Community (1970).

On January 26, 1971, legislation was introduced in the United States Senate that would 
establish comprehensive reform of the entire criminal justice system. Under the pro
visions of this bill, the federal government would provide states with funds to encourage 
the development of a model system of modern and flexible corrections programs which 
would include classification, community based corrections facilities, and adequate staff
ing and equipping of all institutions. S. 400, 92d Cong., 1st Sess. § 102(a) (3) (A-I) 
(1971).

-6The traditional penal institution emphasizes security over the prisoners, and there
fore completely regiments their lives. This ineffective system is giving way to the 
collaborative institution that recognizes the need for individual treatment. See Task 
Force Report 46-59. The desirability and success of individual treatment is widely 
recognized. See Burns, Corrections: Past, Present, Future, Fed. Prob., June 1969, at 26; 
Leopold; Velde, supra note 1.

The United States Congress also recognized the goal of individual treatment when 
it established the Federal Bureau of Prisons in 1930. The congressional purpose was to 
plan and limit the size of federal prisons to facilitate the classification and segregation 
of prisoners “according to the nature of the offenses committed, the character and 
mental condition of the prisoners and such other factors as should be considered in 
providing an individualized system of discipline, care, and treatment . . . .” 18 U.S.C. 
I 4081 (1964).

27 Classification is a procedure that insures the best possible kind of integration, coor
dination, and continuity of diagnosis; individualized program planning; and care and
treatment of prisoners. Tt contributes to the efficient operation of a correctional pro
gram bv pooling all relevant information concerning the offender. It thus contributes 
to the objective of prisoner rehabilitation. See ACA Manual 351-65.

28 See ACA Manual 351-56; Task Force Report 45-59.
29See 48 Texas L. Rev. 1198, 1204-06 (1970). If the court finds that the treatment

In undertaking programs of this type, however, flexibility must be 
emphasized. This list of suggested programs is neither all inclusive nor 
sacrosanct; programs which might operate effectively in one penal 
institution could prove detrimental in another. Bona fide efforts by 
prisons to adopt programs of this ty^pe should be encouraged,29 but the 
utilization of any particular program should not be required.
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Before rehabilitation can be employed as an effective penological 
theory in American prisons, however, widespread recognition of the 
importance of rehabilitative programs must come from the courts. Evi
dence that the judiciary is becoming increasingly conscious of the 
problems of American prisons can be found in their recent concern 
with prisoners’ rights.

Judicial Response to the Rights of Prisoners

Traditionally, judicial response to prisoner complaints of mistreat
ment and deplorable prison conditions has been one of noninterference. 
The courts, by refusing to intervene, have formulated a “hands-off" 
doctrine,* 30 under which they regularly defer to prison authorities in 
matters of internal prison management. The rationale for this doctrine 
is based upon two related arguments: first, that the administration of 
correctional institutions is an executive and not a judicial function;31 
offered is meaningless or insignificant and is, as a matter of law, no treatment at all, 
it should intercede. See generally People ex rel. Blunt v. Narcotic Addiction Control 
Comm’n, 58 Misc. 2d 57, 62, 295 N.Y.S.2d 276, 281 (Sup. Ct. 1968).

The courts could require that for treatment to be deemed adequate it must represent 
a bona fide attempt to rehabilitate the prisoner and that initial and periodic inquiries be 
made into his needs and conditions with a view toward providing suitable and adequate 
individualized treatment. The possibility of better treatment need not render the exist
ing treatment unconstitutional. Courts could require that the effort to provide treat
ment and rehabilitative services should be guided by present knowledge. Cf. Rouse v. 
Cameron, 125 U.S. App. D.C. 366, 372-73, 373 F.2d 451, 457-58 (1966).

30 The hands-off doctrine has been criticized by many commentators. See, e.g., 
Hirschkop & Millemann, supra note 12, at 812; Jacob, supra note 12, at 227-28; Note, 
Prisoners’ Rights under Section 1983, 57 Geo. L.J. 1270, 1274 (1969); Note, Beyond the 
Ken of the Courts: A Critique of Judicial Refusal to Review Complaints of Convicts, 
72 Yale L.J. 506 (1963); 48 Texas L. Rev. 1198, 1200-03 (1970). But see Note, Judicial 
Intervention in Prison Administration, 9 Wm. & Mary L. Rev. 178, 179-81 (1967).

31 This contention finds statutory support—the control and management of the fed
eral prison system is vested in the Attorney General. 18 U.S.C. § 4001 (1969). Federal 
courts, therefore, usually will nor interfere with the management of federal prisons. 
See, e.g., United States v. Marchese, 341 F.2d 782, 789 (9th Cir. 1965); Sutton v. Settle, 
302 F.2d 286, 288 (8th Cir. 1962); Sullivan v. Ciccone, 311 F. Supp. 456, 458 (W.D. Mo. 
1970).

Srate courts use this same rationale to avoid interfering with state prison matters. 
State statutes typically grant administrative authority for prison management to a 
corrections board, or a commissioner of corrections appointed by the governor. See 
Md. Ann. Code art. 27, 673, 674 (1971). See also Jacob, supra note 12, at 227 & n.l.
Since the internal management of these institutions is vested in these officials by 
statutory authority, court supervision is kept to a minimum. See Douglas v. Sigler, 386 
F.2d 684, 688 (8th Cir. 1967).

Moreover, respect for the concept of federalism has caused federal courts to refuse 
to interfere with stare prisons in the absence of most unusual circumstances or the 
violation of constitutional rights. See, e.g., Nolan v. Scafati, 306 F. Supp. 1, 3 (D. Mass.
1969); Jackson v. Bishop, 268 F. Supp. 805, 807 (E.D. Ark. 1967); Jordan v. Fitzharris, 
257 F. Supp. 674, 680 (N.D. Cal. 1966).
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and secondly, that prison officials must be vested with wide discretion 
and latitude in managing prisons and maintaining discipline therein.32 
Until recently, consistent application of this doctrine had resulted in 
the failure of courts to review the management and internal conditions 
of prisons.”3

32 This stems from the fear that intervention would result either in the takeover of 
prison management by the courts or in the undermining of prison discipline. See, e.g., 
United States ex rei. Morris v. Radio Station WENR, 209 F.2d 105, 107 (7th Cir. 1953); 
Queen v. South Carolina Dep’t of Corrections, 307 F. Supp. 841, 843 & n.3 (D.S.C.
1970) ; Talley v. Stephens, 247 F. Supp. 683, 686 (E.D. Ark. 1965).

33 In the past, the language of nonintervention has varied, but the result has not. 
See, e.g., Diehl v. Wainwright, 419 F.2d 1309, 1310 (5th Cir. 1970); United States ex rei. 
Keen v. Mazurkiewicz, 306 F. Supp. 483, 484 (E.D. Pa. 1969) ; Note, Prisoners’ Rights 
tinder Section 1983, 57 Geo. L.J. 1274 & n.22 (1969).

34 See Edwards v. Duncan, 355 F.2d 993 , 994 ( 4th Cir. 1966); Burns v. Swenson, 288 
F. Supp. 4. 10-11 (W.D. Mo. 1968).

’■ Older cases held that a prisoner was a temporary slave of the state who had for
feited all his rights except those which the law in its humanity accorded him. See 
Ruffin v. Commonwealth, 62 Va. (21 Grati.) 790, 796 (1871). The Supreme Court has 
recognized that lawful incarceration operates to deprive the prisoner of certain rights and 
privileges. Price v. Johnston, 334 U.S. 266, 285 (1948). It is now recognized, however, 
that a convict does not lose all his rights. The first case to express this was Coffin v. 
Reichard, 143 F.2d 443, 445 (6th Cir. 1944), cert, denied, 325 U.S. 887 (1944). Recent 
cases have echoed this sentiment. See, e.g., Sostre v. Rockefeller, 312 F. Supp. 863, 872- 
76 (S.D.N.Y. 1970), aff’d in part, rov'd in part, remanded in part sub nom. Sostre v. 
McGinnis, 442 F.2d 178 (2d Cir. 1971); Courtney v. Bishop, 409 F.2d 1185, 1187 (8th 
Cir. 1969); Washington v. Lee, 263 F. Supp. 327, 331 (M.D. Ala. 1966), aff’d, 390 U.S. 
333 (1968) (per curiam).

Though not a prison case, Monroe v. Pape struck a harsh blow to the hands-off 
doctrine. 365 U.S. 167 (1961). This case gave a liberal interpretation to the meaning 
of a constitutional claim of deprivation of civil rights actionable in federal courts and 
rejected the theory that exhaustion of state remedies was necessary. There is no longer 
anv doubt that state prisoners may bring an action under the Civil Rights Act of 
1871. Cooper v. Pare, 324 F.2d 165 (7th Cir. 1963), rev’d on other grounds, 378 U.S. 
546 (1964) (per curiam). See Civil Rights Act of 1871, § 1, 42 U.S.C. § 1983 (1964). For 
a discussion of a prisoner’s rights while incarcerated, see Note, The Problems of Modern 
Penology: Prison Life and Prisoners1 Rights, 53 Iowa L. Rev. 671 (1967).

34 See Sostre v. Rockefeller, 312 F. Supp. 863, 873 (S.D.N.Y. 1970), aff’d in part, 
rev’d in part, remanded in part sub nom. Sostre v. McGinnis, 442 F.2d 178 (2d Cir.
1971) .

Despite continued judicial recognition of the importance of inde
pendent prison administration, the policy of noninterference has under
gone a steady erosion in the last decade.34 Increasingly, courts are 
coming to accept responsibility for the protection of a prisoner’s rights, 
especially his constitutional rights. It is now generally acknowledged 
that a convicted individual is not completely divested of his rights when 
he enters prison.35 * Courts are no longer willing to sacrifice a prisoner’s 
basic constitutional guarantees for the sake of administrative expedi- 
encv.3^ Thus, the judicial system now protects a prisoner’s right of 
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access to the courts,37 his right to freedom of political expression,38 
and his right to procedural due process.39 * The courts also recognize the 
right of a prisoner to be free from cruel and unusual punishment49 and 
racial discrimination,41 and his right to freedom of religion.42

37 Id. at 874. See Johnson v. Avery, 393 U.S. 483 (1969); Ex parte Hull, 312 U.S. 546 
(1941); Burns v. Swenson, 430 F.2d 771 (8th Cir. 1970).

38See Sostre v. Rockefeller, 312 F. Supp. 863, 874-76 (S.D.N.Y. 1970), afl'd in part, 
rev'd in part, remanded in part sub ncnn. Sostre v. McGinnis, 442 F.2d 178 (2d Cir.
1971).

39 See id. at 871-73; Carothers v. Follette, 314 F. Supp. 1014, 1028 (S.D.N.Y. 1970); 
Talley v. Stephens, 247 F. Supp. 683, 686 (E.D. Ark. 1965).

M See, e.g.,Wright v. McMann, 387 F.2d 519 (2d Cir. 1967) (use of “strip cell” was 
unconstitutional); Holt v. Sarver, 309 F. Supp. 362 (E.D. Ark. 1970) (totality of con
ditions and practices in the Arkansas Penitentiary System made confinement cruel and 
unusual punishment); Jackson v. Bishop, 268 F. Supp. 804 (E.D. Ark. 1967) (unguarded 
use of strap to inflict corporal punishment was cruel and unusual punishment).

41 See Wilson v. Kelley, 294 F. Supp. 1005 (N.D. Ga.), aff'd, 393 U.S. 266 (1968) 
(per curiam) (court ordered desegregation of Georgia prisons); Washington v. Lee, 
263 F. Supp. 327 (M.D. Ala. 1966), aff'd, 390 U.S. 333 (1968) (per curiam) (court 
required desegregation of Alabama prisons).

42See Barnett v. Rodgers, 133 U.S. App. D.C. 296, 410 F.2d 995 (1969); Cooper v. 
Pate, 324 F.2d 165 (7th Cir. 1963), rev’d on other grounds, 378 U.S. 546 (1964).

43 A promising new method for protecting prisoners’ rights and reforming prison 
conditions was utilized in Morris v. Travisono. 310 F. Supp. 857 (D.R.I. 1970). In 
Morris, Judge Pettine oversaw arm’s length negotiations between prisoners and prison 
officials and ordered that the results of the negotiations be printed and distributed to 
the prisoners. Id. at 859. The court read the responses of the prisoners to rhe regu
lations, and then implemented the rules by an interim decree. Id. at 862. The court 
retained jurisdiction for 18 months to allow flexibility for necessary changes and to sec 
that the rules are carried out. At the end of this period, a final decree will be entered. 
Id.

In Sostre v. Rockefeller, Judge Motley retained jurisdiction for four months. 312 F. 
Supp. 863, 889 (S.D.N.Y. 1970), aff'd in part, rev'd in part, remanded in part sub noin. 
Sostre v. McGinnis, 442 F.2d 178 (2d Cir. 1971). Prison officials were allowed three 
months to submit proposed regulations for court approval. Id. The court would allow 
prisoners one month to file objections to the rules and then would determine if further 
hearings were required before final approval of the regulations. Id. See also Rouse v. 
Cameron, 125 U.S. App. D.C. 366, 373 F.2d 451 (1966) (court may appoint independent 
experts or establish procedures whereby expert assistance can be obtained).

The steady erosion of the “hands-off” doctrine has enabled courts to 
better fulfill their role in guaranteeing constitutional rights to prisoners. 
Recently, by applying new methods to assist in the reform of the prison 
system,43 courts have demonstrated an unwillingness to accept without 
question all forms of prison treatment. Even though courts must not 
abdicate their responsibility to protect prisoners’ rights, prison officials 
must also be allowed some discretion to meet the demands of manag
ing a corrections institute. If this is to be achieved, the courts must 
strike a balance between the needs of internal management and disci
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pline and an individual’s rights.44 This type of vigilance should be 
employed in an examination of the rehabilitative efforts of American 
prisons. Present penal conditions too often frustrate the goal of rehabili
tation.45 By examining conditions in prisons, and by requiring imple
mentation of the modern procedures of the “new penology,” courts 
can protect the rights of prisoners and the needs of society, and at the 
same time respect the responsibilities of prison officials.46 47

44 See Carothers v. Follette, 314 F. Supp. 1014, 1024 (S.D.N.Y. 1970) (prison regula
tions must be related both reasonably and necessarily to the advancement of a justi
fiable purpose of imprisonment); State ex rel. Tate v. Cubbage, 210 A.2d 555, 562 (Del. 
Super. Ct. 1965) (must be balance between prisoner's constitutional rights and effective 
prison administration); Brown v. McGinnis, 10 N.Y.2d 531, 180 N.E.2d 791, 225 N.Y.S. 
2d 497 (1962) (rights of inmates recognized consistent with the needs of proper disci
pline and management of the prison).

45 See Holt v. Sarver, 309 F. Supp. 362 (E.D. Ark. 1970).
4cThe courts, in an effort to impose workable standards on state prison authorities, 

can take judicial notice of sociological studies and consider them as entered into evi
dence. See Cooper v. Pate, 324 F.2d 165, 166-67 (7th Cir. 1963), rev'd on other grounds, 
378 U.S. 546 (1964). This would enable the court to recognize the need for rehabili
tative facilities and to require prison systems to conform to the standards of the Ameri
can Correction Association, the Federal Bureau of Prisons, or any other acceptable 
guidelines. See also Sostre v. Rockefeller, 312 F. Supp. 863, 889 (S.D.N.Y. 1970), affd 
in part, rev’d in part, remanded in part sub nom. Sostre v. McGinnis, 442 F.2d 178 
(2d Cir. 1971); Jordan v. Fitzharris, 257 F. Supp. 674, 683 (N.D. Cal. 1966); Hirschkop 
& Millemann, supra note 12, at 837.

47 309 F. Supp. 362 (E.D. Ark. 1970).
48 Id. at 379.
4» Id.
Mid.
R1 133 U.S. App. D.C. 296, 410 F.2d 995 (1969).

The Right to Rehabilitation

American courts, which in the past have manifested a great concern 
for the rights of the accused throughout the process of investigation, 
arrest, trial, conviction, and sentencing, must now take an equal in
terest in the rights of a prisoner when he is finally committed to a cor
rectional institution. There has been a growing judicial recognition in 
recent years of the shortcomings of the American correctional system. 
In Holt v. Sarver,41 it was noted that a convict’s confinement to prison 
would do little for him but increase his bitterness toward society.48 
Living in a repressive prison atmosphere, prisoners are almost certain 
to come out as bad as they went in; recidivism becomes almost inevi
table.49 Clearly, it would be in the “enlightened self-interest” 50 of 
every state to guarantee some measure of rehabilitation to every prisoner. 
The United States Court of Appeals for the District of Columbia Cir
cuit noted in Barnett v. Rogers51 that degrading treatment during in
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carceration causes a prisoner to lose his self-respect, thereby making 
future rehabilitation much more difficult.52 If certain small, but im
portant, personal freedoms are guaranteed to the prisoner, he will be 
setter able to reassert his individuality.53 This would be an invaluable 
aid to rehabilitation.

52 Id. at 303, 410 F.2d at 1002.
™Id.
54 Compare Sostre v. Rockefeller, 312 F. Supp. 863, 876 (S.D.N.Y. 1970), aff'd in 

part, rev'd in part, remanded in part sub nom. Sostre v. McGinnis, 442 F.2d 178 (2d 
Cir. 1971) (one function of our prisons is to try to rehabilitate the lawbreaker) and 
Rudolph v. Alabama, 375 U.S. 889, 891 (1963) (Goldberg, J., dissenting) (permissible 
aims of correction are deterrence, isolation, and rehabilitation) with Benton v. Reid, 98 
U.S. App. D.C. 27, 29, 231 F.2d 780, 782 (1956) (prisons are a place for the punish
ment of crime) and Waite v. Reid, 125 F. Supp. 647, 650 (D.D.C. 1954) (while increas
ing emphasis has wisely been placed on rehabilitation, the basic function of penal in
stitutions is punishment as a deterrent to crime). See generally K. Menninger, The 
Crime of Punishment (1968) (prisoners should be treated for the social ills of crime 
as a patient is treated for a disease); W. Wallack, G. Kendall & H. Briggs, Education 
Within Prison Walls 1 (1939) (men are sent to prison as punishment, not for punish
ment).

55 See note 46 supra. In Holt, the court, while admitting that sociological theories 
may ripen into constitutional rights, was unwilling to say that such a ripening had 
occurred as far as rehabilitation of prisoners was concerned. 309 F. Supp. 362, 379 
(E.D. Ark. 1970). The court did find, however, that the absence of rehabilitative 
services remained a factor in the overall constitutional equation. Id. at 379.

56See Birnbaum, The Right to Treatment, 46 A.B.A.J. 499 (1960). See also Sym
posium: The Right to Treatment, 57 Geo. L.J. 673 (1969); Note, The Nascent Right to 
Treatment, 53 Va. L. Rev. 1134 (1967); Note, Civil Restraint, Mental Illness, and the 
Right to Treatment, 77 Yale L.J. 87 (1967).

57 See Rouse v. Cameron, 125 U.S. App. D.C. 366, 373 F.2d 451 (1966). The court
recognized that the purpose of involuntary hospitalization was treatment—not punish
ment. Id. at 452. Although the decision was based on a statutory right granted under 
the 1964 Hospitalization of the Mentally Ill Act, the court stated that even without
this statutory requirement, the absence of treatment might raise constitutional questions. 
Id. at 453. See D.C. Code Ann. § 21-562 (1967).

While courts gradually have become more aware of the inherent 
shortcomings of prisons, they have not as yet completely accepted 
the theory adopted by most penologists that rehabilitation must be 
the primary goal of incarceration.54 The time has come for courts to 
express an affirmative recognition of the importance of rehabilitative 
programs and to require the implementation of programs aimed toward 
the accomplishment of this goal.55

The prisoner’s right to rehabilitation could be accorded judicial 
sanction through the adoption of principles employed in the medical 
“right to treatment” situations.56 The concept of right to treatment 
was expanded by the courts in 1966, when it was applied to the men
tally ill.57 * * In recent years, the courts also have recognized a right to 
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treatment for chronic alcoholics,58 drug addicts,59 defective delin
quents/" sexual psychopaths,* 61 and juvenile delinquents.62 In discussing 
the right to medical treatment, courts have expressed an awareness that 
m the absence of effective treatment, the hospital is merely transformed 
into a prison.63 They have found that without rehabilitative efforts, 
confinement is of a purely custodial nature and therefore legally un
tenable.64 Although none of the medical treatment situations is equiva
lent to that of a convicted prisoner, the difference does not seem 
substantial enough to deny all forms of treatment to convicts.65 Thus, 
it could be argued convincingly that even though a prisoner is legally 
incarcerated, courts should not subject him to degrading, purely cus
todial treatment.

"See Easter v. District of Columbia, 124 U.S. App. D.C. 33, 361 F.2d 50 (1966); 
Driver v. Hinnant, 356 F.2d 761 (4th Cir. 1966).

"'See People ex rei. Blunt v. Narcotic Addiction Control Comm’n, 58 Mise. 2d 57, 
295 N.Y.S.2d 276 (Sup. Ct. 1968).

m See Sas v. Maryland, 334 F.2d 506 (4th Cir. 1964).
61 See People ex rei. Kaganovitch v. Wilkins, 23 App. Div. 2d 178, 259 N.Y.S.2d 462 

(Sup. Ct. 1965).
62 See Creek v. Stone, 126 U.S. App. D.C. 329, 379 F.2d 106 (1967).
, See Ragsdale v. Overholser. 108 U.S. App. D.C. 308, 315, 281 F.2d 943, 950 (1960).
M People ex rei. Blunt v. Narcotic Addiction Control Comm’n, 58 Mise. 2d 57, 295 

N.YS.2Ó 276 (Sup. Ct. 1968).
' ' United States ex rei. Schuster v. Herold, 410 F.2d 1071, 1088 (2d Cir.), cert, denied, 

396 US. 487 (1969).
**See ACA Manual 351-86, 401-20.

See, c’.g., Jackson v. Bishop. 404 F.2d 571 (8th Cir. 1968); Wright v. McMann, 387 
I 2d 519 (2d Cir. 1967); Jordan v. Fitzharris, 257 F. Supp. 674 (N.D. Cal. 1966).

Goldfarb & Singer, Redressing Prisoners' Grievances, 39 Geo. Wash. L. Rev. 
175. 177-78 (1970).

See Task Force Report 46; Leopold 42-43.
70 Rehabilitation occasionally occurs in prison—never because of the prison environ

ment. only in spire of it. Leopold 42-43. Thus, if rehabilitation does occur, it does so 
notwithstanding such administrative efforts as in Carey v. Settle where prison officials 
refused to permit a prisoner to complete two correspondence courses because he had 

Unfortunately, however, under the dual protective mantles of legal 
custodv and the maintenance of discipline,66 conditions are perpetuated 
in American prisons today that seem to indicate an abandonment of 
elemental concepts of decency by prison officials. Shocking, debasing, 
and dehumanizing practices prevail.67 Punishment is inflicted, mail 
is censored, visiting privileges are closely supervised, and individual 
privacy is virtually nonexistent. Individuality is destroyed68 as inmates 
are forced to march, eat, and sleep in groups, and are identified only 
by number.69

In the past, courts not only sanctioned practices of this type, but 
also approved actions by prison authorities that placed obstacles in the 
way of prisoners’ attempts to achieve self-rehabilitation.70 Fortunately, 
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there appears to be a judicial awakening in this area. Recently, courts 
have banned corporal punishment,71 certain practices of punitive solitary 
confinement,72 and mail censorship.73 Nevertheless, in order to remedv 
the many remaining atrocities and increase urgently needed opportuni
ties for rehabilitation, courts must find either a statutorily or constitu
tionally protected right to prisoner rehabilitation.74 If the correctional 
system is not reformed, a large portion of our population will be sub
jected to the revolving door process that produces “chronic crimi
nals,” 75 and society, as well as the criminals, will suffer.

more than five books in his cell, a condition which they maintained constituted a fire 
hazard. 351 F.2d 483 (8th Cir. 1965). See also Stroud v. Swope, 187 F.2d 850 (9th 
Cir.), cert, denied, 342 U.S. 829 (1951) (“Birdman of Alcatraz” denied permission to 
write a book); Numer v. Miller, 165 F.2d 986 (9th Cir. 1948) (authorities withdrew 
permission to take an extension course after prisoner expressed intention to write a 
book about prison brutality).

71 See Jackson v. Bishop, 404 F.2d 571 (8th Cir. 1968) (use of “strap” was cruel and 
unusual punishment).

72 See Wright v. McMann, 387 F.2d 519 (2d Cir. 1967); Sostre v. Rockefeller, 312 
F. Supp. 863 (S.D.N.Y. 1970), aff’d in part, rev'd m part, rewarded in part sub ncnn. 
Sostre v. McGinnis, 442 F.2d 178 (2d Cir. 1971).

73 See Palmigiano v. Travisono, 317 F. Supp. 776 (D.R.I. 1970) (total mail censorship 
serves no rational purpose); Carothers v. Follette, 314 F. Supp. 1014, 1025 (S.D.NY 
1970) (correspondence with outsiders aids in fostering rehabilitation).

74 See Rouse v. Cameron, 125 U.S. App. D.C. 366, 373 F.2d 451 (1966).
75 Address by Chief Justice Burger, ABA Convention, Dallas, Texas, Aug. 11, 1969. 

The public must be made aware of the fact that our prisons include among rheir inmates 
a high percentage of total or functional illiterates. Johnson v. Averv, 393 U.S. 483, 
487 (1969). Many inmates also lack vocational skills. Task Force Report 2. The con
tribution of ignorance and lack of skills to crime is well known. See Holt v. Sarver, 
309 F. Supp. 362, 379 (E.D. Ark. 1970).

76 See, e.g., 18 U.S.C. § 4081 (1964) (the purpose of imprisonment is to provide an 
individualized system of detention, care, and treatment); Alaska Stat. § 33.30.020 
(1962) (establish a program of treatment, care, rehabilitation, and reformation); Dei.. 
Code Ann. tit. 11, § 6501 (Supp. 1970) (provide for treatment, rehabilitation, and 
restoration of offenders as useful, law abiding citizens within the community); Ga. 
Code Ann. § 77-319 (Supp. 1970) (State Board of Corrections shall be authorized to 
institute a program of rehabilitation which may include academic, industrial, mechani
cal, agricultural, and vocational training); Model Penal Code § 1.02 (Off. Draft 1965) 
(general purposes of sentencing and treatment of offenders arc to provide for the correc
tion and rehabilitation of the offender and to protect him from excessive, arbitrary, or 
disproportionate punishment).

A STATUTORY RIGHT TO REHABILITATION

A statutory right to rehabilitation might be based upon several exist
ing statutes which refer explicitly to rehabilitation as a purpose for 
incarceration.76 These statutes provide generally for the establishment 
of rehabilitative programs and for the effective treatment of offenders. 
One early attempt to establish a statutorily based right to rehabilitation 
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proved ineffective, however, in the case of Wilson v. Kelley,“ when a 
federal court rejected the argument despite the existence of a statute 
which included an avowed purpose of prisoner rehabilitation.

The court stated that no duty is absolutely owed a prisoner other 
than his constitutional rights.77 78 * The majority of the court was fearful 
of discouraging all efforts toward rehabilitation if all prisoners were 
required to be treated alike under the statute. The court felt that there 
was no agreement as to what constituted an effective rehabilitation 
program, and that to order the maximum for each prisoner would be 
financially prohibitive.70 The lack of sufficient funds for such a massive 
rehabilitative effort seemed to be the principal factor behind the court’s 
hesitance to grant such a statutory right.

77 294 F. Supp. 1005 (N.D. Ga. 1968).
78at 1012-13.
7>Zrf.
80 See ACA Manual 10.
81 See Rouse v. Cameron, 125 U.S. App. D.C. 366, 370-71, 373 F.2d 451, 455-56 (1966).
82 Id. at 372, 373 F.2d at 457.
83 294 F. Supp. at 1014 (Tuttle, J., dissenting in part).
8i Cf. Rouse v. Cameron, 125 U.S. App. D.C. 366, 373 F.2d 451 (1966); Wyatt v. 

Stickney. 325 F. Supp. 781 (MD. Ala. 1971).

The court seems to have overlooked the fact that rehabilitation is 
no longer a haphazard or loosely defined process.80 It also failed to 
note that an express statutory requirement would make rehabilitation 
an essential element of confinement and would guarantee a right to 
rehabilitation.81 The mere lack of funds should not be a sufficient 
reason for sacrificing prisoners’ rights.82

Money will be required to meet these demands, but there is no reason 
to believe a legislature will not appropriate the necessary funds. The 
failure, moreover, to provide rehabilitative services to prisoners should 
not depend on what the legislature will do. If adequate funds are not 
available to guarantee each prisoner a complete rehabilitative program, 
then any available funds should be allocated to give each and every 
prisoner some degree of rehabilitative opportunity. Hopefully, this 
would onlv be a stopgap measure until adequate funds are forthcoming. 
This approach is in accord with Judge Tuttle’s opinion in Wilson, 
where he stated that in light of the Georgia statute it is the duty of 
correctional personnel to deal with the situation to such an extent as 
they are able.83

THE CONSTITUTIONAL BASIS FOR REHABILFrATION

In the absence of statutory authority, courts could find a right to 
rehabilitation based upon constitutional guarantees.84 In the usual dis



238 The Georgetown Law Journal [Vol. 60:225

position of a criminal case today, an individual is tried, found guilty, 
and sentenced to prison. The individual’s sentence, however, is more 
than just a number of months or years in prison. It is a condemnation 
to a life of dehumanizing conditions and arbitrary treatment, and, in 
most cases, to a life completely devoid of any organized rehabilitative 
program.

Eighth Amendment Rights. Despite the constant urgings of
penologists that only rehabilitation justifies incarceration, courts con
tinue to sentence individuals to corrective institutions with the knowl
edge that no rehabilitative services will be available to them there. It 
might well be argued that the perpetuation of this activity subjects 
inmates to a life of “cruel and unusual punishment” within the confines 
of the eighth amendment to the Constitution.85

85 The eighth amendment states that “excessive bail shall not be required, nor ex
cessive fine imposed, nor cruel and unusual punishment inflicted.” U. S. Const, amend. 
VIII. The eighth amendment is applicable to the states through the fourteenth amend
ment. Robinson v. California, 370 U.S. 660 (1962). See Granucci. “Nor Cruel and 
Unusual Punishments Inflicted:” The Original Meaning, 57 Caijf. L. Rf.v. 839 (1969); 
Note, The Cruel and Unusual Punishment Clause and the Substantive Criminal Law, 
79 Harv. L. Rev. 635 (1966); Note, The Effectiveness of the Eighth Amendment: An 
Appraisal of Cruel and Unusual Punishment, 36 N.Y.U.L. Rev. 846 (1961); Note, Re
vival of the Eighth Amendment: Development of Cruel-Punishment Doctrine by the 
Supreme Court, 16 Stan. L. Rev. 966 (1964). See generally Comment, Making the 
Punishment Fit the Crime, 77 Harv. L. Rev. 1071 (1964). The right to be free from 
cruel and unusual punishment is a right a prisoner may enforce. See Jordan v. Fitz
harris, 257 F. Supp. 674, 679 (N.D. Cal. 1966); Talley v. Stephens, 247 F. Supp. 683, 687 
(E.D. Ark. 1965).

80 See Jordan v. Fitzharris, 257 F. Supp. 674, 679 (N.D. Cal. 1966).
87 It has been held that a prisoner may adjudicate the unlawful administration of a 

prison sentence. This unlawfulness mav arise where aspects of institutional treatment are 
of such a nature as to shock the general conscience, or to do violence to humane concepts 
and reactions of the presenr-dav social climate. See Lee v. Tahash, 352 F.2d 970, 972 
(Sth Cir. 1965); Jordan v. Fitzharris, 257 F. Supp. 674, 679 (N.D. Cal. 1966). This con
duct that shocks the general conscience docs more than “offend some fastidious squeam
ishness . . . about combatting crime too energetically.” Rochin v. California, 342 U.S. 
165,172 (1952).

88 Robinson v. California, 370 U.S. 660, 676 (1962) (Douglas, J., concurring); see 
Weems v. United States, 217 U.S. 349 (1910).

W See Jordan v. Fitzharris. 257 F. Supp. 674, 679 (N.D. Cal. 1966). The prison repre-

Although its limits have not been delineated precisely, it is possible 
to identify three general approaches to the definition of cruel and 
unusual punishment.86 Under the first approach, it is necessary to 
determine if the punishment in question shocks the general conscience 
of society.87 A second approach prohibits punishment that is dispro
portionate to the offense for which it is imposed.88 The final approach 
bans a punishment if it exceeds the limits necessary for the achievement 
of a legitimate penal objective.89
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W hen viewed in the light of contemporary penal knowledge, incar
ceration under overcrowded and unsanitary conditions with no effort 
toward rehabilitation clearly shocks the conscience.90 Furthermore, 
confinement without provision for rehabilitation seems unjustifiably 
to exceed the punishment required for any crime.91 Finally, any pun
ishment should be banned if it does not reasonably relate to the ob
jective of rehabilitation.

>ents a perverse climate for rehabilitation. See notes 1-12 supra and accompanying text. 
The prisoner’s life is severely restricted. See text accompanying notes 66-69 supra. To 
aid rehabilitation the courts should satisfy themselves that prison officials have applied 
the least restrictive alternative, and that no less onerous disposition would serve the 
purpose of confinement. Cf. Covington v. Harris, 136 U.S. App. D.C. 35, 41, 419 F.2d 
617. 623 (1969). Using this approach, a federal court in Rhode Island required less 
restrictive rules regarding mail censorship because total censorship served neither a 
rehabilitative nor a prison security purpose. See Palmigiano v. Travisono, 317 F. Supp. 
'76, 785 (D.R.I. 1970); Carothers v. Follette, 314 F. Supp. 1014, 1024-26 (S.D.N.Y. 1970).

'“’The condition of prisons is deplorable. See notes 1-12 supra and accompanying text. 
See also Knuckles v. Prasse, 302 F. Supp. 1036, 1057 & n.16 (E.D. Pa. 1969). To require 
a prisoner to live in these degrading, dehumanizing conditions offends elemental concepts 
of decency. The courts must intervene to restore the basic rules of a mature, civilized 
society. See Jordan v. Fitzharris, 257 F. Supp. 674, 680 (N.D. Cal. 1966). Cf. Wright v. 
Mc.Mann, 387 F.2d 519, 525 (2d Cir. 1967).

91 This approach to the issue of a prisoner’s right to rehabilitation was examined by 
rhe court in Holt v. Sarver. 309 F. Supp. 362 (E.D. Ark. 1970). In Holt prisoners 
brought a class action alleging, among other things, a right not to be imprisoned without 
meaningful rehabilitative opportunities. Id. at 364. The court came very close to grant
ing this right. It examined the totality of circumstances of the Arkansas prison system, 
including the absence of rehabilitative services and facilities, and found that the absence 
of an affirmative program of rehabilitation was significant, especially where conditions 
militated against reform and against the restoration of the offender to the community. Id. 
at 379. On the basis of this examination, the court concluded that the mode of operation 
of the entire Arkansas prison system was unconstitutional. Id. at 382.

92 The first and fourteenth amendments can be applied toward solving prison prob
lems. The first amendment states ‘"Congress shall make no law respecting an establish
ment of religion, or prohibiting the free exercise thereof; or abridging the freedom of 
s|>eech, or of the press; or the right of the people peaceably to assemble, and to petition 
the Government for a redress of grievances.” U.S. Const, amend. I. The fourteenth 
amendment provides that no state “shall . . . deprive any person of life, liberty, or 
property without due process of law; nor deny to any person within its jurisdiction the 
equal protection of the laws.” U.S. Const, amend. XIV.

The thirteenth amendment’s ban on involuntary servitude also has been raised, but with 
little success. See Draper v. Rhay, 315 F.2d 193 (9th Cir.), cert, denied, 375 U.S. 915 
(1963); Wilson v. Kelley, 294 F. Supp. 1005, 1012 (N.D. Ga. 1968). In at least one 
prison case, ninth amendment rights have been raised. The ninth amendment states that 
“ftlhe enumeration in the Constitution of certain rights shall not be construed to deny 
or disparage others retained by the people.” U.S. Const, amend. IX. Cf. Griswold v. 
Connecticut, 381 U.S. 479 (1965). However, in Bums v. Swenson, this ninth amendment 
argument was totally rejected. 430 F.2d 771, 778 (8th Cir. 1970).

A number of other constitutional guarantees might also be utilized 
in the attempt to foster rehabilitative programs in prisons.92 These man
dates could be employed to eliminate the sporadic and discretionary 
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enforcement of unreasonable regulations that inhibit rehabilitation and 
breed contempt for the law.93 Prisoners should be taught to accept the 
burden of increased responsibility in order that they might be prepared 
for their eventual return to society.

03See Jackson v. Godwin, 400 F.2d 529, 535 (5th Cir. 1968). As the distinction between 
rights and privileges is eliminated, these mandates will have increased force. Cf. Van 
Alstyne, The Demise of the Right-Privilege Distinction in Constitutional Law, 81 Harv. 
L. Rev. 1439 (1968).

94 Barnett v. Rodgers, 133 U.S. App. D.C. 296, 303, 410 F.2d 995, 1002 (1969). See 
Fulwood v. Clemmer, 206 F. Supp. 370, 372 (D.D.C. 1962). The Fourth Circuit court of 
appeals in Abernathy v. Cunningham, upheld the right of prison authorities to censor 
Black Muslim literature. 393 F.2d 775 (4th Cir. 1968).

95 Sostre v. Rockefeller, 312 F. Supp. 863, 874-76 (S.D.N.Y. 1970), aff'd in part, rev'd 
in part, remanded in part sub nom. Sostre v. McGinnis, 442 F.2d 178 (2d Cir. 1971). See 
Note, The Right of Expression in Prison, 40 S. Cal. L. Rev. 407 (1967). Efforts toward 
self-fulfillment and development should be fostered. This is a more desirable goal for 
penology unless of course rehabilitation is defined as “abject acceptance of all prison 
conditions, however unjustifiable.” Carothers v. Follette, 314 F. Supp. 1014, 1025 
(S.D.N.Y. 1970).

96 See Note, supra note 95, at 418.
97 See Palmigiano v. Travisono, 317 F. Supp. 776 (D.R.I. 1970).
93 Id. at 786.
99 See Jackson v. Godwin, 400 F.2d 529 (5th Cir. 1968). This case combined first and 

fourteenth amendment rights. The court recognized the importance to Negro prisoners 
of receiving news of events in the Negro community. Id. at 534-35. Since white prisoners 
are able to receive news of the white community, black prisoners should be accorded 
the same right. Id.

First Amendment Rights. Rights guaranteed by the first amend
ment could prove effective in constructing a prisoner’s right to rehabili
tation. Freedom of religion, a basic first amendment guarantee, could 
play a vital role by assisting the prisoner in the reclamation of his dig
nity,94 thereby preparing him to return to society as a useful citizen. 
Freedom of expression could also play an integral part in the rehabili
tative process by allowing a prisoner to retain his identity and work for 
his own fulfillment.95 Letter writing is an important aspect of freedom 
of expression in that it allows the prisoner contact with the outside 
world and helps to alleviate the monotony and hopelessness of prison 
life. The recognition that letter writing can contribute significantly to 
prisoner rehabilitation96 has led at least one court to hold that complete 
mail censorship is unconstitutional.97 Freedom of the press could also 
assist effectively in prisoner rehabilitation. Recognition of this guaran
tee would allow prisoners the freedom to circulate printed material 
within the prison community.98 It would also guarantee to prisoners 
the right to receive a wide range of publications.99

Any attempts by prison officials to restrict these first amendment rights 
must be reasonably and necessarily related to the advancement of some 
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justifiable penal purpose.100 Restrictions usually are considered justi
fiable if their objective is to rehabilitate the prisoner.101 Moreover, any 
attempt to restrict first amendment freedoms is subject to two general 
tests. The first, the “clear and present danger'’ test formulated in 
Schenck v. United States,102 would allow limitations to be placed upon 
a prisoner’s rights only if he acts or threatens to act in a manner that 
constitutes a clear and present danger of breaching a justifiable regu
lation.103 A second test which conceivably might be employed was 
announced by the Supreme Court in Dennis v. United States.104 This 
test analyzes the need for restrictions in terms of the consequences that 
might result if the restriction did not exist.105 Application of this test 
might require the development of restrictions that would prove equally 
effective for maintaining discipline, but which would place less burden 
upon prisoners.106

Carothers v. Follette, 314 F. Supp. 1014, 1024 (S.D.N.Y. 1970).
101 Id. at 1024.
102 249 U.S. 47 (1919). See Banks v. Havener, 234 F. Supp. 27 (E.D. Va. 1964) (apply

ing the clear and present danger test to the prison community). But see Knuckles v. 
Prasse, 302 F. Supp. 1036, 1056 & n.15 (E.D. Pa. 1969) (risks of applying the clear and 
present danger test to the prison community).

103 See Carothers v. Follette, 314 F. Supp. 1014, 1024 (S.D.N.Y. 1970).
IM 341 US 494 (1951).
105 id, at 510-11.
i°o See Jackson v. Godwin, 400 F.2d 529, 541 (5th Cir. 1968); note 89 supra.

See Morris v. Travisono, 310 F. Supp. 857, 865-71 (D.R.I. 1970). In Morris, the 
regulations established by the court were concerned with classification and disciplinary 
procedures. Classification procedures were important because they contributed to the 
objective of rehabilitation. AZ. at 865. Disciplinary rules were designed to conform 
more generally with the requirements of due process. Id. at 871-74.

Good time, a reward to a prisoner for good behavior, provides an incentive for 
rehabilitation. Usually the good time allowance will reduce a sentence by seven or ten
davs for each month served without misbehavior. See Jacob & Sharma, Justice After 
Trial: Prisoners1 Need for Legal Services in the Criminal Correctional Process, 18 Kan. 
L. Rf.v. 493, 569 (1970). See Sostre v. Rockefeller, 312 F. Supp. 863, 872 (S.D.N.Y. 1970), 
aff'd in part, rev'd in part, remanded in part sub nom. Sostre v. McGinnis, 442 F.2d
178 (2d Cir. 1971). ‘ t . :

Fourteenth Amendment Rights. The guarantees of the four
teenth amendment present additional useful instruments for developing 
a prisoner’s right to rehabilitation. Numerous arbitrary decisions and 
regulations promulgated by prison officials can have an adverse effect 
on a prisoner’s opportunity for rehabilitation. While the effects of these 
decisions may not constitute cruel and unusual punishment, they 
may violate a prisoner’s basic due process guarantees. Classification de
terminations,107 the revocation of “good time,” 108 * * disciplinary proceed-
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transfers to more restrictive institutions,110 and parole hear- 
illustrate the type of decisions which can have severe ramifi- 
for the prisoner’s eventual rehabilitation. Denying an inmate

loo See Morris v. Travisono, 310 F. Supp. 857, 871-74 (D.R.I. 1970).
no See United States ex rel. Schuster v. Herold, 410 F. 2d 1071 (2d Cir.), cert, denied, 

396 U.S. 847 (1969).
m See Jacob & Sharma, supra note 108, at 550-57.
112 Task Force Report 82-83.
113 Id. at 12. But see Sostre v. Rockefeller, 312 F. Supp. 863, 872 (S.D.N.Y. 1970), 

aff'd in part, rev'd m part, remanded in part sub no?n. Sostre v. McGinnis, 442 F.2d 178 
(2d Cir. 1971). Judge Motley would have required written notices of changes, a 
recorded hearing before a disinterested official with a right to cross-examine adverse 
witnesses and to call witnesses, the right to retain counsel, and a written decision. Id. at 
872. On appeal, however, the Second Circuit court of appeals was unwilling to require 
all the procedural elements that Judge Motley’s decision had mandated. The court did 
find that a prisoner is entitled to a fair and rational decision, which would probably 
require that the prisoner be confronted with the accusation, informed of the evidence 
against him, and afforded a reasonable opportunity to explain his actions. Cf. Goldberg 
v. Kelly, 397 U.S. 254 (1970).

114 Carothers v. Follette, 314 F. Supp. 1014, 1028 (S.D.N.Y. 1970). This has not been 
the usual practice. Decisions often revolve around a one page filed report and the word 
of the correctional officer. See Landman v. Peyton, 370 F.2d 135, 139 (4th Cir. 1966); 
Hirschkop & Millemann, supra note 12, at 804-10. In some prisons, however, procedures 
have been established that arc basically fair and reasonable. See Morris v. Travisono, 
310 F. Supp. 857, 865-75 (D.R.I. 1970). See generally Jacob & Sharma, supra note 108; 
Note, Prisoners' Rights under Section 1983, 57 Geo. L.J. 1270, 1288 (1969).

115 See Washington v. Lee, 263 F. Supp. 327, 331 (M.D. Ala. 1966), aff'd, 390 US. 333 
(1968) (per curiam).

iifiSe<? Burns v. Swenson, 430 F.2d 771, 778 (8th Cir. 1970). But see Wilson v. Kelley, 
294 F. Supp. 1005, 1013 (N.D. Ga.), aff'd, 393 U.S. 266 (1968) (per curiam).

Wilson v. Kelley, 294 F. Supp. 1005, 1011 (N.D. Ga.), aff'd, 393 U.S. 266 (1968) 
(per curiam). See Jackson v. Godwin, 400 F.2d 529, 534-37 (5th Cir. 1968) (Negro 
prisoners entitled to equal access to Negro newspapers).

ings,109 
ings,111 
cations 
the opportunity to challenge arbitrary decisions and assertions of power 
is inconsistent with the goal of rehabilitation.112 Procedures assuring 
nonarbitrary decisions should be instituted to guarantee due process 
rights to each prisoner. Although these procedures fall short of the full 
oanoply of judicial due process,113 they could effectively provide the 
:>asic guarantees essential to fundamental fairness.114

Prisoners also should be accorded the right to equal protection of 
the law as guaranteed by the fourteenth amendment.115 Such a guarantee 
would insure that all inmates in similar prison classifications receive an 
equal opportunity to participate in rehabilitative programs and would 
prohibit invidious discrimination against one prisoner in favor of an
other.116 This right would also guarantee that programs of rehabili
tation would not be operated on a racially discriminatory basis.117

Clearly, statutory and constitutional guarantees offer a substantial 
basis upon which the courts could develop and recognize a right to 
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rehabilitation. Until courts undertake such action, however, a number 
of existing legal steps might be employed to alleviate rehabilitative 
deficiencies.

REMEDIES FOR REHABILITATIVE INADEQUACIES

In an attempt to move courts more rapidly toward the rehabilitative 
ideal, progressive members of the judiciary could effectively utilize 
several existing procedures.118 One such procedure is that of sentencing, 
a crucial and complicated aspect of the criminal process.119 Sentencing 
procedures could prove effective through the increased utilization of the 
indeterminate sentence.120 Upon sentencing, a prisoner would be as
sured that he could be released prior to the termination of the maximum 
period of incarceration if he participated in the prison rehabilitation 
program. The employment of sentences of this type would encourage 
the courts to take a close look at current rehabilitative programs, an 
action which could eventually result in a judicially imposed reform of 
existing rehabilitative efforts.

118 See generally President’s Comm’n on Law Enforcement and Administration of 
Justice, supra note 5, at 140-42; Rubin, The Model Sentencing Act, 39 N.Y.U.L. Rev. 
251 (1964). The Act mandates that no minimum term should be set, and that probation 
should be encouraged. Id. at 254-55. The Model Act also authorizes suspended sen
tences. Id. at 256.

1,9 See President’s Comm’n on Law Enforcement and Administration of Justice, 
supra note 5, at 141.

129 See R. Clark, supra note 4, at 222-25. Indeterminate sentencing sets a maximum 
limit on incarceration. The prisoner mav be released unconditionally or gradually 
released under restrictive conditions at any time during this period in an attempt to in
crease his responsibility and foster his rehabilitation. This type of sentence also increases 
the prisoner's motivation. A prisoner certain to serve a set number of years has little 
incentive to cooperate in rehabilitative programs. Id. at 223.

However, while the use of rhe indeterminate sentence is desirable, it is fraught with 
the possibility of abuse. If the prisoner is not rehabilitated and released, and if the 
sentence is not administered in the spirit in which it was conceived, it can become a 
mere device for warehousing the obnoxious and offensive elements of society. Sas v. 
Maryland, 334 I'.2d 506, 516 (4th Cir. 1964). See Mirford, Kind and Usual Punishment 
in California, supra nore 13.

121 See People tv rd. Kaganovirch v. Wilkins, 23 App. Div. 2d 178, 183, 259 N.Y.S.2d 
462,466 (1965).

122 See Act of Oct. 22, 1970, Pub. L. No. 91-492 (1970). Prior to this act, the practice 
had been to admit into residence at residential community treatment centers only 
prisoners whose period of confinement was nearing an end. This act, however, authorizes 
the Attorney General to admit persons on probation or under suspended sentences. 
See also H.R. Rfp. No. 1520, 91st Cong., 2d Sess. (1970). See generally Hearings on 

Increased use of probation procedures and the suspended sentence121 
might also enhance efforts toward prison rehabilitation reform. By 
utilizing these types of sentences and making use of community rehabili
tation programs,122 courts might once again force consideration of 
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the issue of existing deficiencies in prison rehabilitation programs.1"3 
Although outright release from confinement would seem to offer 

the most effective remedy where rehabilitative efforts are nonexistent 
or ineffective, it seems unlikely that courts will order prison officials 
to free legally convicted criminals. It is therefore essential that courts 
take positive action to require that all correctional institutions initiate 
good faith efforts toward rehabilitation.123 124

II.R. 2115 Before Sub canrm. No. 3 of the House Comm, on the Judiciary, 91st Cong., 
2d Sess. (1970). While this law applies only to federal prisons and federal offenders, 
it represents a model for the states to follow.

123 Commonwealth v. Page, 339 Mass. 313, 159 N.E.2d 82 (1959). See Goldfarb & 
Singer, stipra note 68, at 213 & n.236.

124 The courts can require the adoption of minimum standards or they can promul
gate their own standards. See notes 43-45 supra. The courts can also require an up
grading of services and provide a reasonable time for compliance. See Nason v. Super
intendent, 353 Mass. 604, 610, 233 N.E.2d 908, 914 (1968).

125 28 U.S.C. 2241-54 (1964). In addition, under the provisions of section 2255 
prisoners may attack the validity of their convictions. 28 U.S.C. § 2255 (1964). This, 
however, would afford no protection to a prisoner protesting the manner in which his 
lawful conviction is carried out.

426 Civil Rights Act of 1871, § 1, 42 U.S.C. § 1983 (1964). This section provides that 
“(ejvery person who, under color of any statute, ordinance, regulation, custom, or 
usage, of any State or Territory, subjects, or causes to be subjected, any citizen of the 
United States ... to the deprivation of any rights, privileges, or immunities secured by 
the Constitution and laws, shall be liable to the party injured in an action at law, suit 
in equity, or other proper proceeding for redress.” Id.

127 28 U.S.C. § 1361 (1964).
128 Injunctive relief is controlled by 28 U.S.C. § 2284 (1964). Declaratory relief is 

available under 28 U.S.C. §§ 2201-02 (1964).
129 Federal prisoners may sue under the Federal Tort Claims Act. 28 U.S.C. 2671- 

80 (1964). Hawaii’s statute is typical of the many state tort claim acts. See Hawaii Rev. 
Laws §§ 662-1 to -15 (1968).

i3<>Sec Coffin v. Reichard, 143 F.2d 443 (6th Cir. 1944), cert, denied, 325 U.S. 887 
(1945) (use of habeas corpus by lawfully incarcerated prisoner, deprived of a pro
tected right). Habeas corpus has recently been used to secure a prisoner’s release from 
solitary confinement. See Johnson v. Avery, 252 F. Supp. 783 (M.D. Tenn. 1966), affi, 
393 U.S. 483 (1969). But see Manson v. Pitchess, 317 F. Supp. 816 (C.D. Cal. 1970).

In addition to actions undertaken by concerned judicial officers, re
lief may be made available through employment of several traditional 
remedies. Habeas corpus,125 civil rights actions,126 mandamus,127 in
junctive and declaratory relief,128 and tort claims acts129 might be used 
in attempts to require prison officials to fulfill their rehabilitative respon
sibilities.

Habeas corpus, a remedy employed with great regularity by prisoners 
attempting to attack their confinement, might be effectively utilized to 
eliminate rehabilitative deficiencies.130 Previously, however, the use 
of this remedy has been limited to a test of the legitimacy of confine
ment itself, rather than of particular treatment accorded during con
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finement.131 Furthermore, habeas corpus is limited in that state admin
istrative remedies must be exhausted completely prior to its use.132

131 See Price v. Johnston, 159 F.2d 234, 235 (9th Cir. 1947), rev'd an other grounds, 
334 U.S. 266 (1948).

*32 See 28 U5.C. § 2254 (1964).
133 See note 126 supra.
w See Monroe v. Pape, 365 U.S. 167 (1961); Sostre v. Rockefeller, 312 F. Supp. 865, 

885-88 (S.D.N.Y. 1970), aff’d in part, rev'd in part, remanded in part sub nom. Sostre 
v. McGinnis, 442 F.2d 178 (2d Cir. 1971). See also Goldfarb & Singer, supra note 68, 
at 252-62; Jacob, supra note 12, at 255-57; Note, Prisoners' Rights under Section 1983, 
57 Geo. L.J. 1270 (1969).

See Walker v. Blackwell, 411 F.2d 23 (5th Cir. 1969). See also Goldfarb & Singer, 
supra note 68, at 265-67; Jacob, supra note 12, at 257-58.

i3flWhite v. Clemmer, 111 U.S. App. D.C. 145, 146. 295 F.2d 132, 133 (1961).
137 Hammond v. Hull, 76 U.S. App. D.C. 301, 303, 131 F.2d 23. 25 (1942), cert, denied, 

318 U.S. 777 (1943).
138Sfe Holt v. Sarver, 309 F. Supp. 362, 383 (E.D. Ark. 1970) (declaring the Arkansas 

Penitentiary System unconstitutional).
189 Courts have no discretion to deny injunctive relief where deprivations of consti

tutional rights have been established. The court mav retain jurisdiction to insure that 
the injunctive relief is carried out. See, e.g., Jackson v. Bishop, 404 F.2d 571 (8th Cir. 
1968); Wright v. McMann, 387 F.2d 519 (2d Cir. 1967); Sostre v. Rockefeller, 312 F. 
Supp. 863. 884-85 (S.D.N.Y. 1970), aff'd in part, rev'd in part, remanded in part sub vam. 
Sostre v. McGinnis, 442 F.2d 178 (2d Cir. 1971). See also Goldfarb & Singer, supra 
note 68, ar 261 -64; Jacob, supra note 12, at 259-61.

The Civil Rights Act of 1871 offers an additional remedy against 
improper action by state officials by providing for the award of money 
damages against those officials who violate an individual’s civil rights.133 
An important advantage inherent in this course of action is that exhaus
tion of remedies is not a prerequisite.134

While mandamus remains theoretically as a remedy, its practical use 
has been severely limited, and it seldom has been employed to remedy 
prisoners’ problems.135 The writ of mandamus, compelling an official 
to perform a specific function, will be granted only when the official 
has breached a statutory duty. The remedy is further limited because 
it will only be applied to control a ministerial function, and not a dis
cretionary one.136 Furthermore, among other limiting rules, a presump
tion of validity is applied to all official acts.137

In contrast to these somewhat limited remedies, declaratory and in
junctive relief represent powerful weapons for the protection of prison
ers' rights. These remedies can be more effective because of the ease 
in gaining federal jurisdiction and the lack of any requirement of 
exhausting administrative remedies. Declaratory relief could be entered 
when prison conditions are found to be intolerable, and officials would 
then be given the opportunity to correct the deficiencies.138 Injunctive 
relief is appropriate when prison practices are found to be unconsti
tutional.139
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A further remedy, the Federal Tort Claims Act, provides relief to 
persons negligently mistreated by government employees. While this 
right is now accorded to prisoners who suffer mistreatment at the 
hands of federal prison officials,14^ it does not aid the vast majority of 
inmates now incarcerated in state prison systems. State prisoners may 
obtain relief, however, under state tort claims acts in jurisdictions where 
they exist.140 141

140See United States v. Muniz, 374 U.S. 150 (1963). See also Woody, Recovery by 
Federal Prisoners tinder the Federal Tort Claims Act, 36 Wash. L. Rev. 338 (1961).

144 Recovery under a tort claim act is still difficult. Prison officials are not liable for 
the performance of discretionary acts or conduct required by statute. See 28 U.S.C. 
§ 2680(a) (1964). Liability is personal, and satisfaction, therefore, is often impossible. 
See Goldfarb & Singer, supra note 68, at 246-51.

142 See Fed. R. Civ. P. 23.
i43See Holt v. Sarver, 309 F. Supp. 362 (E.D. Ark. 1970); Wilson v. Kelley, 294 

F. Supp. 1005 (ND. Ga.), afpd, 393 U.S. 266 (1968) (per curiam). For a further dis
cussion of the possible uses of class actions in federal and state courts, see Goldfarb & 
Singer, supra note 68, at 281-90.

444 See Morris v. Travisono, 310 F. Supp. 857, 859 (D.R.I. 1970).
H5 Cf. Whittree v. State, 56 Misc. 2d 693, 711, 290 N.Y.S. 2d 486, 504 (1968).

A recent development which may prove valuable to prisoners in 
protecting their rights is the class action.142 This procedure could be 
used to alleviate conditions that affect the entire prison population.143 
Under this type of action, a federal judge can require that notice be 
given to all members of a specific class. By requiring notification of all 
prisoners, the court can insure a wide range of prisoner participation 
and also can accord the opportunity for the expression of numerous 
prisoner grievances.144

Clearly, a number of viable remedies exist which can be employed to 
assist in the development of an effective rehabilitation program in the 
American prison system. Regardless of the remedy invoked, however, 
courts must be careful to examine each allegation of deprivation of 
rights which might endanger a prisoner’s opportunity for rehabilitation.

Conclusion

The most obvious failure of the American correctional system has 
been its inability to rehabilitate effectively the chronic offender. A 
major share of the responsibility for this shortcoming lies with the 
courts, which have failed to recognize that rehabilitation of the offender 
is the sole justification for his imprisonment.

If American prisons are to be little more than cages to restrain con
victed criminals, they should be so designated.145 If, however, prisons 
are to be truly correctional institutions, then a reorientation toward 
rehabilitative goals is an absolute necessity. The rehabilitative obliga
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tions of correctional institutions, so long ignored by society and the 
courts, can be overlooked no longer. Rising crime rates, increased 
recidivism, and the enormous costs of an expanding prison system146 
make it incumbent upon American society to guarantee to each prisoner 
a right to effective rehabilitation.

146 See Holt v Sarver, 309 F. Supp. 362, 379 (E.D. Ark. 1970) (rehabilitation would 
decrease costs of confinement).


