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The initial years of the Chief justiceship of Warren E. Burger have been 
marked by 7najor changes in the Supreme Court's attitudes m the area 
of criminal justice. In the article to follow, the author carefully ex
amines numerous recent decisions of the Burger court, noting the 
effect that they have had in such areas as guilty pleas, search and 
seizure, and the rights of juveniles. He concludes that although the 
Court's new attitudes are due in some measure to the increasing com
plexity of criminal justice problems, a significant part of the transfor
mation is the result of changes in personnel, most notably in the po
sition of Chief Justice.

I hroughout its history the United States Supreme Court has fre
quently been at the center of intense national controversy. The vast 
pow er inherent in its traditional role as “final” interpreter of the Con
stitution has thrust the Court into most of the important areas of public 
policy, at times arousing challenges to its authority and influence. Al
though the results of such challenges over the years have often been 
ambivalent with respect to judicial leadership and reputation, the Court 
has proved to be a remarkably durable institution.

1 he 16 years of Earl Warren’s Chief justiceship amply attest to this 
durability. Major policy formulations in race relations, legislative re
apportionment, the many-faceted freedom of expression, and criminal 
justice (to mention only the most conspicuous areas) kept the Warren 
Court near the storm center during most of this period and contributed 
in 1968-1969 to one of those “intermittent crises” that have highlighted 
the course of constitutional development in this country.* 1 In the face 
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of strong constitutional objections, Congress enacted measures ostensibly 
aimed at undermining Supreme Court decisions, notably those affecting 
police interrogation and wiretapping.2 In the election year of 1968 the 
“law and order” issue came into its own, and, to the surprise of no one, 
the “activist” Warren Court majority served as a convenient and highlv 
visible target of criticism.

Supreme Court in Modern Role 1-30 (rev. ed. 1965). Excellent commentaries on the 
Warren Court’s performance include A. Bickel, The Supreme Court and the Idea of 
Progress (1970); A. Cox, The Warren Court: Constitutional Decision as an Instru
ment of Reform 71-92 (1968); P. Kurland, Politics, The Constitution and The 
Warren Court (1970). For an assessment of the Warren Court’s role in expanding the 
procedural rights of the accused, see F. Graham, The Self-Inflicted Wound (1970).

2 See Omnibus Crime Control and Safe Streets Act of 1968, 18 U.S.C. §§ 2510-20 
(wiretapping), 3501-02 (confessions) (Supp. V, 1970). See generally A. Breckenridge. 
Congress Against the Court (1970); A. Breckenridge, The Right of Privacy (1970).

3 See N.Y. Times, Nov. 3, 1968, at 79, cols. 3-5.

6 See, e.g., Denniston, High Court Nominee is Judge's Judge, fWashington] Evening 
Star, May 22, 1969, at 4, cols. 1-3; N. Y. Times, May 26, 1969, at 46, col. 1; [Washington]
Evening Star, May 22, 1969, at 1, cols. 1-2 (review of congressional opinion). See also 
Omnibus Crime Control and Safe Streets Act of 1968, 18 U.S.C. §§ 2510-20 (Supp. V,
1970).

In his successful presidential campaign, Richard Nixon assailed Court 
performance involving police procedures, charging that, often by a 
narrow majority, the justices had accorded an advantage to “the criminal 
forces over the peace forces.” 3 Commenting on the qualifications he 
would consider in making appointments to the High Bench, Nixon em
phasized “experience or great knowledge in the field of criminal justice, 
and an understanding of the role some of the decisions of the High Court 
have played in weakening the peace forces in our society in recent 
years.” 4 Such remarks, together with his stated preference for “strict 
constructionists” as opposed to “superlegislators” free to “impose their 
social and political viewpoints” 5 on the nation, gave a strong if imprecise 
indication of the priorities that Nixon as President would stress in naming 
Earl Warren’s successor and in filling other Supreme Court vacancies 
that might arise. With the appointment of Warren E. Burger as Chief 
Justice in 1969 and Harry A. Blackmun as Associate Justice in 1970, 
many observers were convinced that fundamental changes were assured 
in the Court’s role vis-à-vis criminal defendants and law enforcement 
agencies.6

By the close of its second term, on June 30, 1971, the Burger Court 
had indeed shown a disposition to check, if not reverse, some trends of 
the Warren Court in the broad domain of criminal justice. The changes 
in emphasis and direction, however, do not lend themselves to simplistic 
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classification along the lines of a “liberal-conservative” dichotomy. 
Moreover, they do not typify all aspects of the Court’s recent per
formance in cases affecting the rights of the accused.

Change, for the most part, has been piecemeal and cautious, thus far 
avoiding the direct overruling of controversial precedents. The strong
est indications of dissatisfaction with the old order are found in con
curring and dissenting opinions, not in the opinions of the Court. The 
former may often be important indicators of what is to come, depend
ing on a host of considerations, including but by no means confined to 
the appointment of new justices. In any event, at this point in time it is 
particularly important to maintain a clear distinction between what a 
majority of the Court actually does and what one or more of its mem
bers (including the Chief Justice) might want it to do.

I his article examines what its author perceives to be the most signifi
cant decisions of the Burger Court in the criminal justice realm, with 
particular emphasis on the identification of contrasts and parallels with 
major decisions of the Warren Court. The analysis is necessarily selec
tive and does not purport to furnish comprehensive coverage of the 
Court’s output in this vast area. The purpose here is to evaluate emerg
ing trends and to highlight intra-Court cleavages that could portend 
more conspicuous changes in the near future.

Hedging on Miranda

Despite indications that Attorney General John Mitchell would seek 
an early test of the contsitutionality of legislation enacted in 19687 * as a 
direct response to the requirements of Miranda v. Arizona? the Court 
has undertaken no direct re-evaluation of those controversial interroga
tion guidelines.9 Nevertheless, developments in a closely related area, 

7 Omnibus Crime Control and Safe Streets Act of 1968, 18 U.S.C. 3501-02 (Supp. V, 
19'0). The congressional measure in question sought, in effect, to substitute the tradi
tional “voluntariness test” of confession admissibility for the more detailed Miranda re
quirements of warning and waiver. It applied only to federal jurisdictions, however, 
and did not affect Miranda requirements in state courts.

With Attorney General Mitchell’s authorization, a memorandum dated June 11, 1969 
was circulated among Justice Department attorneys, advising them to introduce con
fessions into evidence even if unaccompanied by all the Miranda warnings. The At- 
torney General stated that although federal officers were instructed to continue giving 
the warnings, their inadvertent failure to do so would not render an otherwise voluntary 
confession inadmissable. This memorandum, reflecting the conclusion that Miranda was 
no longer fully binding, was apparently consistent with President Nixon’s frequent 
criticism of Warren Court decisions on interrogation and related aspects of police 
procedure. See N.Y. Times, Aug. 1, 1969, at 38, col. 1.

« 384 U.S. 436 (1966).
9 But cf. Harris v. New York, 401 U.S. 222 (1971) (confession obtained without 
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that of guilty pleas, appeared to have important implications for inter
rogation standards and the use of confessions.

GUILTY PLEAS

The Warren Court Background. In a recent series of complex
decisions, the justices have grappled with the question of the extent to 
which constitutional considerations may affect the use of guilty pleas. 
Since the vast majority of criminal convictions, state and federal, rest 
on such pleas,10 the practical importance of procedural safeguards is 
easily perceived. Yet the Court has been late in entering the field, and 
its decisions thus far reflect the uncertainty and confusion so often pro
duced by conflicting social values, in the absence of clear-cut constitu
tional provisions.

Miranda warnings admitted to impeach defendant’s testimony, although barred in 
state’s case in chief).

10 It has been estimated that “up to nine out of ten convictions on serious charges 
are based on the defendant’s admission of his guilt by a plea in court.” Rosett, The 
Negotiated Guilty Plea. 374 Annals 70, 71 (1967); see A. Blumberg, Criminal Justice 
29 (1967); President’s Comm’n on Law Enforcement and Administration of Justice, 
The Challenge of Crime in a Free Society 134-37 (1967). A nationwide survey in the 
early 1960’s placed the median percentage of guilty pleas in felony cases at 69 percent. 
L. Silverstein, Defense of the Poor in Criminal Cases in American State Courts 00, 
92 (1965).

11 390 U.S.570 (1968).
12 18 U.S.C. § 1201(a) (1964).
13 390 U.S. at 582.
14 Id. at 583.

The Warren Court first approached this complex area with its 1968 
decision in United States v. Jackson,11 striking down the death penalty 
provision of the Federal Kidnapping Act12 because it imposed an un
necessary burden on the exercise of constitutional rights to plead not 
guilty and demand a jury trial. This part of the famous “Lindberg 
Law” was presumably designed to narrow the possibility of the death 
penalty by authorizing only the trial jury to impose it. Since a plea of 
guilty resulted in waiver of a jury trial, it automatically insulated a de
fendant from the possibility of execution. Without criticizing the im
plicit objectives of Congress in establishing this procedure, Justice 
Stewart concluded for a Court majority that these ends could not “be 
pursued by means that needlessly chill the exercise of basic constitu
tional rights.” 13 He found the procedure objectionable not because 
it necessarily coerced guilty pleas but because it needlessly encouraged 
them.14 Pointing out that a defendant has no constitutional right either 
to waive a jury trial or to have his guilty plea accepted by the trial 
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court,15 Justice Stewart nevertheless maintained that the Jackson ruling 
was not aimed at undermining the use of guilty pleas. Apparently it 
sought to remove improper influences from the defendant’s choice of 
whether to exercise or waive procedures to which he was constitution
ally’ entitled.

15 Id. at 584.
Id. However, in Boykin v. /Ilabanta the Court, through Justice Douglas, held that 

under the due process requirement a trial judge erred in accepting a “guilty plea with
out an affirmative showing that it was intelligent and voluntary.” 395 U.S. 238, 242 
(1969) (defendant sentenced to death for common law robbery after pleading guilty 
at arraignment). This ruling did little to clarify constitutional standards applicable 
to such pleas.

u Parker v. North Carolina, 397 U.S. 790 (1970); McMann v. Richardson, 397 U.S. 
759 (1970); Brady v. United States, 397 U.S. 742 (1970).

iBTigar, Foreword to The Supreme Court, 1969 Term, 84 Harv. L. Rev. 1, 4 (1970)

J

Whatever its intent or objective, this ruling was set forth in some
what ambiguous terms. The exercise of constitutional rights had been 
unnecessarily penalized; guilty pleas had been needlessly encouraged. 
Yet the Court acknowledged that the criminal justice system depends 
heavily on the use of such pleas, and conceded that it would be out of 
the question to require every defendant “to submit to a full-dress jury 
trial as a matter of course.” 16 Just where the line should be drawn be
tween needless and permissible encouragement of guilty pleas, and ex
actly what constitutional standard should govern, remains unclear.

New Priorities. The Burner Court crave its first indication ofc> O
a changing attitude toward guilty pleas in three decisions announced 
on May 4, 1970.17 With Justice White, a dissenter in Jackson, serving 
as spokesman for the Court, a majority of five refused in each case to 
overturn convictions based on negotiated guilty pleas. As one com
mentator saw it: “The Court went out of its wav and off the recordJ

to validate a number of aspects of present-day plea bargaining, approv
ing the practice of granting lighter sentences or reducing charges in 
exchange for pleas of guilty, and putting its imprimatur upon the litany 
of the plea as it is performed in almost every court in the land.” 18 With
out formally overruling the Jackson decision, Justice White stressed a 
new set of priorities reflecting the practical demands of an overburdened 
criminal justice system, taking a position in sharp contrast with the 
W arren Court’s earlier commitments to the articulation and develop
ment of constitutional safeguards applicable to individuals accused of 
crime.
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A Pragmatic View of Competence of Counsel. Such new pri
orities were reflected in Me Mann v. Richardson,™ where it was held 
that counselled defendants who pled guilty to preclude the state from 
introducing prior confessions were not entitled to federal habeas corpus 
hearings on allegations that their confessions had been coerced. Hearings 
would be justified only if the defendants could demonstrate gross error 
or serious derelictions on the part of counsel, thereby indicating that the 
pleas were not made intelligently.19 20 A lawyer could not be presumed 
incapable simply because he “may have misjudged” the admissibility of 
a confession.21 Moreover, the Court held in Parker v. North Carolina22 
among other things, that the guilty plea of a 15 year-old Negro defend
ant charged with burglary and rape was not rendered involuntary bv 
the existence of a confession made a month earlier, even if the prior 
confession had been coerced by the police. Once again the issue turned 
on the competence of counsel, and the Court reiterated its view that a 
mistake in assessing the admissibility of a confession did not necessarily 
mean that the guilty plea was made unintelligently. The advice that 
Parker received was, in Justice White’s words, “well within the range 
of competence required of attorneys representing defendants in crim
inal cases.” 23

19 397 U.S. 759, 771 (1970). In Procunier w. Atchley, the Court held without a dis
senting vote that in federal habeas corpus proceedings an applicant was not entitled 
to a new hearing on the voluntariness of his confession “merely because he could 
point to shortcomings in the procedures used to decide the issue of voluntariness in the 
state courts.” 400 U.S. 446, 451 (1971). A hearing could be granted only if he showed 
“that his version of events, if true, would require the conclusion that his confession was 
involuntary.” Id.

20 397 U.S. at 772.
21 Id. at 770.
22 397 U.S. 790,796 (1970).
23 Id. at 797-98.
24 397 U.S. 742,747 (1970).
25 Id. at 746-47.

In the related decision of Brady v. United States, the Court observed 
that the Jackson ruling had not, after all, “fashioned a new standard for 
judging the validity of guilty pleas.” 24 All relevant circumstances should 
continue to be considered in determining the voluntariness of a guilty 
plea; the possibility of avoiding a death sentence would not, in and of 
itself, render a guilty plea invalid.25 Justice White compared this aspect 
of the plea bargain with promises of leniency so frequently made by 
the police in obtaining confessions and yet so often condemned by the 
Court as gross violations of the constitutional rights of suspects. In his 
view, the possibility of coercion implicit in negotiations for a reduced 
sentence could be “dissipated by the presence and advice of counsel,” 
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just as the “possibly coercive atmosphere of the police station” might be 
“counteracted by the presence of counsel or other safeguards.” 26

26 Id. at 754.
27 North Carolina v. Alford, 400 U.S. 25 (1970).
2S Justice Blackmun, who came to the Court after the Brady, Parker, and McMann 

decisions, joined the majority in 'North Carolina v. Alford.
29 400 U.S. at 37.
30 This statement appears in an opinion by Justice Brennan, endorsed by Justices 

Douglas and Marshall, dissenting in Parker v. North Carolina and concurring in Brady 
v. United States. 397 U.S. at 800.

31 See Anders v. California, 386 U.S. 738 (1967); Powell v. Alabama, 287 U.S. 45 
(1932).

32 Tigar, supra note 18, at 4.
33 Id. at 7. For an indication of Chief Justice Burger’s endorsement of plea bargaining 

in the context of expediting the criminal process, see Williams v. Florida, 399 U.S. 78, 
105-06 (1970) (Burger, C.J., concurring).

I he thrust of these decisions was accentuated by a ruling six months 
later that a defendant’s plea of guilty, made with the advice of counsel 
and supported by substantial evidence, was not invalidated even by his 
accompanying protestations of innocence.27 Writing this time for a 
majority of six,28 Justice White declared that a defendant could “volun
tarily, knowingly, and understanding^ consent to the imposition of a 
prison sentence even if . .. unwilling or unable to admit his participation 
in the acts constituting the crime.” 29

Taken together, these decisions might warrant Justice Brennan’s as
sertion that the majority was deliberately attempting “to insulate all 
guilty pleas from subsequent attack no matter what influences induced 
them.” 30 The Burger Court has indeed shown marked reluctance to 
take a critical look beneath the surface of the plea bargaining process. 
It has apparently assumed that constitutional rights are adequately pro
tected bv the advice of reasonably competent counsel. But, despite 
earlier affirmations of the right to effective representation,31 the Court 
has failed to state anything approaching clear, systematic criteria for 
assessing a defense attorney’s competence or his client’s ability to waive 
constitutional rights intelligently. Whether or not the justices fully 
appreciate “the real-life events which daily occur in our criminal 
courts,” 32 it would not be surprising, in light of mounting concern with 
the administration of criminal justice, if they “have decided that some 
problems of process arc simply too cumbersome to manage by means of 
decree, and should therefore be ignored.” 33

Impact on Miranda. The Court’s refusal to challenge prevailing
modes of plea bargaining has an important bearing on the Miranda re
quirements and upon the exclusionary rule designed to give effect to 
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fourth amendment guarantees.34 As currently interpreted, a guilty plea 
amounts to the relinquishment of such constitutional rights as immunity 
against self-incrimination, trial by jury, confrontation of witnesses, and 
a host of safeguards covered by the concept of due process of law. The 
interrogation requirements are limited to confessions, admissions, or other 
statements made to the police and later used as evidence; but if the de
fendant pleads guilty, such evidence is not formally introduced. Con
stitutional restrictions on unreasonable searches and seizures have general
ly the same kind of limited application. As long as the Court refuses 
to disrupt the plea bargaining process, the influence of exclusionary 
rules, as applied in Weeks, Mapp, and Miranda can be expected to re
main slight.35

34 See Mapp v. Ohio, 367 U.S. 643 (1961); Weeks v. United States, 232 U.S. 383 (1914); 
cf. Ker v. California, 374 U.S. 23 (1963).

35 Recent empirical studies suggest that Supreme Court efforts to deter police mis
conduct via the exclusion of evidence have had little impact on law enforcement 
practices. See, e.g., Barlow, Patterns of Arrests for Misdemeanor Narcotics Possession: 
Manhattan Police Practices 1960-62, 4 Crim. L. Bull. 549 (1968); Mcdalie, Zeitz, & 
Alexander, Custodial Police Interrogation in Our Nation's Capital: The Attempt to 
Implement Miranda, 66 Mich. L. Rev. 1347, 1394-95 (1968); Note, Effect of Mapp v. 
Ohio an Police Search and Seizure Practices in Narcotics Cases, 4 Colum. J.L. & Soc. 
Prob. 87 (1968).

In effect, those rules come into play only in a small percentage of 
cases in which defendants choose to plead not guilty. Thus police and 
prosecutors are left largely free of these vaunted constitutional restraints 
in the vast majority of their investigations. This limitation on the 
practical importance of the exclusionary rules has, of course, always 
been present. The Court’s recent refusal to become enmeshed in the 
plea bargaining phenomenon, with its confused and contradictory im
plications for a wide range of constitutional rights and liberties, has 
simply made the problem more conspicuous. Moreover, a negotiated 
guilty plea has its own particular virtues—unlike a coerced confession 
later challenged at trial, it could have the effect of shielding a defendant 
from the imposition of “cruel punishment” and other excesses of an 
unfair trial that might go unchallenged in subsequent proceedings.

The point is that despite its procedural shortcomings, plea bargaining 
may not always be inconsistent with the protection of constitutional 
rights. The most serious objection to Supreme Court decisions in this 
area, particularly to the rulings in Parker and Alford, is not that they 
have recognized the legitimacy of plea bargaining per sc, but that they 
have not critically examined specifically alleged abuses of that practice. 
This aloof posture contrasts not only with the broad objectives of Mapp 
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and Miranda but also with the Court’s traditional due process approach 
in safeguarding the rights of the accused.36 *

36See Culombc v. Connecticut, 367 U.S. 528 (1961) (confession inadmissible where 
mental defective questioned for four days continuously without arraignment or advise
ment of rights); Rochin v. California, 342 U.S. 165 (1952) (Court barred admission 
of two swallowed morphine capsules retrieved from defendant’s stomach by forced ad
ministration of an emetic); Chambers v. Florida, 309 U.S. 227 (1940) (confession ob
tained after five days’ continuous questioning held inadmissible on due process grounds); 
Moore v. Dempsey, 261 U.S. 86 (1923) (conviction by mob-dominated court held in
valid).

37 401 U.S. 222 (1971).
38 384 U.S. 436, 476 (1966).

THE IMPEACHMENT PROBLEM

Increasing limitations on the scope of the exclusionary rules—implicit 
in the plea bargaining decisions—became even more apparent in the 
early months of 1971. Without touching the core of the police interro
gation requirements or re-examining their constitutional rationale, a 
majority of five in Harris v. New York* 1 placed what may be regarded 
as a significant limitation on the scope of the Miranda ruling.

Direct Clash of Viewpoints. The contrasting approaches taken
by majority opinion authors Warren in Miranda and Burger in Harris 
emphasize the differences between the Chief Justices as legal theorists. 
The Harris majority included Justice Blackmun and three members of 
the dissenting bloc in Miranda—justices Harlan, Stewart, and White. 
At issue was the question of whether, under Miranda, statements con- 
cedcdlv inadmissible in the prosecution’s case-in-chief might still be in
troduced to impeach the credibility of a defendant whose testimony 
at trial was inconsistent with such statements. Harris had been taken 
into custody and questioned concerning his alleged sale of heroin to an 
undercover agent. However, in violation of one of the Miranda re
quirements, he had not been warned of his right to the presence of an 
appointed attorney during interrogation. Acknowledging that the 
statements thus obtained by the police were inadmissible as direct evi
dence of guilt, the prosecution nevertheless introduced them to impeach 
I Iarris’ testimony wherein he denied having made the sales in question.

Chief Justice Warren’s majority opinion in Miranda states that “the 
privilege against self-incrimination protects the individual from being 
compelled to incriminate himself in any manner.” 38 In holding that the 
requirements applied to exculpatory statements, he pointed out that 
prosecutors often used the former to impeach a defendant’s testimony 
at trial or “to demonstrate untruths in the statement given under in
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terrogation and thus to prove guilt by implication.” 39 Chief Justice 
Warren regarded such statements as “incriminating in any meaningful 
sense of the word” and thus inadmissible without the “full warnings and 
effective waiver required for any other statement.” 40

39 Id. at 477.
40 Id.
41 401 U.S. at 224. He continued by saying that: “Miranda barred the prosecution 

from making its case with statements of an accused made while in custody prior to 
having or effectively waiving counsel. It does not follow from Miranda that evidence 
inadmissible against an accused in the prosecution’s case in chief is barred for all pur
poses, provided of course that the trustworthiness of the evidence satisfies legal stand
ards.” Id.

42 347 U.S. 62 (1954).
43 Id. at 64-65.
44 401 U.S. at 225-26. Walder is a narrowly drawn opinion; confined to the facts 

of the case, it holds only that the prosecution may introduce otherwise suppressed evi
dence for impeachment purposes when the defendant has taken the stand in his own 
defense and makes statements directly inconsistent with prior statements. Walder v. 
United States, 347 U.S. 62, 63-65 (1954). The Walder opinion specifically rejects pos
sible attempts by the prosecution to lead a defendant into inconsistent statements in 
order to come under the Walder exception. Id. at 66.

While acknowledging that Miranda contains language that could 
be read to bar the “use of an uncounselled statement for any purpose,” 
Chief Justice Burger maintained that “discussion of that issue was not 
at all necessary to the Court’s holding and could not be regarded as con
trolling.” 41 He went on to limit Miranda to statements of the accused 
that the state might introduce for the purpose of establishing guilt.

In arriving at this result, Chief Justice Burger relied on the 1954 de
cision of Walder v. United States* 2 in which the Court, speaking through 
Justice Frankfurter, had recognized a limited exception in applving the 
fourth amendment exclusionary rule. On direct examination at his trial, 
Walder denied ever having sold or possessed narcotics. It was held that 
this assertion in effect permitted the Government, in attacking his credi
bility, to introduce evidence seized illegally in connection with an earlier 
proceeding.43 Although Harris’ testimony dealt directly with the 
charges against him, while that of Walder concerned collateral matters. 
Chief Justice Burger recognized no distinction in determining the ad
missibility of evidence for impeachment purposes. He spoke in terms 
of the utility of the impeachment process—its value to the jury in as
sessing the defendant’s credibilty—insisting that “the benefits of this 
process should not be lost . . . because of the speculative possibility that 
impermissible police conduct will be encouraged thereby.” 44 Confining 
the question solely to the context of the trial, he thus concluded that 
“[t]he shield provided by Miranda cannot be perverted into a license to 
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use perjury by way of a defense, free from the risk of confrontation 
with prior inconsistent utterances.” 45

<5 401 U.S. at 226.
46 Id. Justice Black dissented separately but without opinion.
47 Id. at 232.
<8 Id.
49 See note 35 supra.
50 Miranda v. Arizona, 384 U.S. 436, 477 (1966).
51 For a partial list of cases illustrating this disagreement, see 401 U.S. at 231 n.4 

(Brennan, J., dissenting).
62 See note 41 supra.
53 Frazier v. United States, 136 U.S. App. D.C. 180, 190, 419 F.2d 1161, 1171 (1969) 

Justice Brennan, in a strongly worded dissenting opinion joined by 
Justices Douglas and Marshall,46 contended that the ruling seriously in
hibited the exercise of the privilege against self-incrimination. He 
thought it ‘‘monstrous that courts should aid or abet the law-breaking 
police officer.” 47 Reflecting the belief that Miranda’s deterrent effect 
lad been substantial, he concluded that the Harris decision went “far to
ward undoing much of the progress made in conforming police methods 
to the Constitution.” 48 If the tangible impact of Miranda on the inter
rogation process is as nominal as most empirical studies indicate,49 Justice 
Brennan’s estimate might be regarded as excessive. On the other hand, 
if Miranda's ultimate significance is viewed as symbolic—as representing, 
through constitutional interpretation, the highest ideals of the criminal 
justice svstem—the Harris decision might well foreshadow a full reap
praisal of the interrogation standards.

The Problem of Assessment. The difficulty in assessing the im
portance of Harris is that it focused on a question of admissibility beyond 
the main thrust of the Miranda holding. While Chief Justice Warren’s 
opinion touched upon the question of admissibility for impeachment pur
poses,50 it did not fully resolve the ambiguity created by the “Walder 
exception,” as subsequent disagreement of interpretation among state 
and lower federal courts has indicated.51 Although Chief Justice Burger 
held that the standard used to impeach a defendant’s credibility should 
be governed by considerations of trustworthiness based on a determina
tion of whether the statements were made voluntarily,52 it would be 
premature to conclude that he prefers the voluntariness test over the 
Miranda requirements in determining admissibility of statements as direct 
evidence of guilt. Shortly before leaving the District of Columbia Cir
cuit to assume his duties as Chief Justice, Burger filed an opinion, criti
cizing among other things the voluntariness test of confession admissi
bility.53 Of course that opinion does not indicate approval of the basic 



260 The Georgetown Law Journal [Vol. 60:249

policy objectives of Miranda nor of the appropriateness of pursuing 
those objectives by means of constitutional adjudication. To the con
trary, the Chief Justice is on record as opposing the exclusionary rule 
of the fourth amendment,54 and the possible analogy with its fifth 
amendment counterpart—as contained in Miranda—should not be dis
regarded. His general dissatisfaction with the Court’s approach in ex
panding certain procedural rights of the accused could have an impor
tant bearing on the Court’s policy regarding police interrogation. The 
same, of course, may be said with regard to Justice Blackmun who ap
pears to share the views of the Chief Justice in this field.

(Burger, J., concurring in part and dissenting in part). He accurately portrayed this 
rationale as a counterpart of the “special circumstances” approach of Betts v. Brady 
and expressed the belief that Miranda’s “essentially objective mode of analysis” fur
nished “courts with a more workable method of evaluating the reasonableness of police 
conduct.” Id. at 193-94, 419 F.2d at 1174-75; see Betts v. Brady, 316 U.S. 455, 462, 473 
(1942).

54 See Bivens v. Six Unknown Named Agents, 403 U.S. 388, 411 (1971) (Burger, C.J., 
dissenting).

55 The Supreme Court from 1936 through 1963 relied exclusively on a flexible 
standard of voluntariness in determining the admissibility of confessions under the due 
process clause of the fourteenth amendment. See, e.g., Haynes v. Washington, 373 U.S. 
503, 513 (1963); Leyra v. Denno, 347 U.S. 556 (1954); Ashcraft v. Tennessee, 322 U.S. 
143, 153-54 (1944); Brown v. Mississippi, 297 U.S. 278, 285 (1936). Escobedo v. Illinois, 
with its primary reliance on the sixth amendment right to the assistance of counsel as 
applied to the states via the fourteenth amendment, marked a major turning point in 
this line of development; the Miranda ruling two years later completed the transition 
by shifting the emphasis to the fifth amendment prohibition against compulsory self
incrimination. Compare Miranda v. Arizona, 384 U.S. 436, 446 (1966) 'with Fscobedo 
v. Illinois, 378 U.S. 478, 490-91 (1964). The shift is reflected in the requirement of 
pre-interrogation warnings and “knowing and intelligent waiver” of the rights to remain 
silent and to the presence of an attorney. Miranda recognized the presence of counsel 
as the “adequate protective device” for bringing police interrogation into conformity 
with the fifth amendment. 384 U.S. at 466.

The Court has refused, however, to give retroactive application to Miranda. Johnson 
v. New Jersey, 384 U.S. 719 (1966). This refusal has necessitated further examination 
and restatement of the familiar due process requirements of voluntariness. See, e.g., 
Boulden v. Holman, 394 U.S. 478 (1969); Greenwald v. Wisconsin, 390 U.S. 519 (1968); 
Beecher v. Alabama, 389 U.S. 35 (1967); Clewis v. Texas, 386 U.S. 707 (1967).

In Frazier v. United States, then Circuit Judge Burger examined this development 
and was severely critical of the voluntariness test in fifth amendment cases. 136 U.S. 
App. D.C. 180, 194-95, 419 F.2d 1161, 1174-75 (1969) (Burger, Jn concurring in part

In any event, Harris v. Nerw York resolved one issue of Miranda's 
coverage in favor of the prosecution. This result might presage a 
process of attrition by which the substance of the interrogation rules 
could be undermined without the necessity of formally overruling such 
a recent landmark decision. But even this result—which Harris by no 
means dictates—would not necessarily mean a return to the pre-Esco- 
bedo-Miranda approach to confessions arising from state proceedings.55
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The Fourth Amendment: Compounding Confusion

The scope and complexity of recent Supreme Court interpretations 
of fourth amendment requirements defy brief summary and general
ization. Developments in this area have followed no single consis
tent pattern, and intra-Court divisions, especially since Justice Black- 
mun’s appointment, have sometimes prevented even the agreement of 
five members of the Court in a majority opinion.56 Nonetheless, a few 
major themes are discernible, and their examination may suggest some
thing of the emerging realignment of the Court.

and dissenting in part); see note 53 supra. In Frazier, the defendant was arrested, was 
given the Miranda warnings, and signed a waiver. In an attempt to clear a friend, 
f’razicr blurted out incriminating statements. Part wav through the statement, he re
quested that no notes be taken of his confession. The majority of the court interpreted 
this request as an indication of Frazier’s mistaken belief that oral confessions were in
admissible and that he could not have intelligently waived his rights. The court 
therefore remanded the case for a factual determination of whether there had been 
an intelligent waiver. 136 U.S. App. D.C. at 187, 419 F.2d at 1168.

In his dissent, Burger characterized the majority’s reasoning as an “expansion of 
Miranda into a per se exclusionary rule,” which transcended the fifth amendment re
quirement “that only those statements elicited through compulsion be excluded from 
evidence.’’ Id. at 190, 419 F.2d at 1171. Burger agreed with Miranda’s objective approach 
to voluntariness questions, which he believed was created in response to the “twenty 
years of inconsistent application [of the “special circumstances” and “voluntariness” 
tests) which produced no judicially manageable standards.” Id. at 193, 419 F.2d at 1174. 
However, he rejected the application of the exclusionary rule both where there was 
“not a scintilla of evidence suggesting that what had been forthcoming from appellant’s 
lips was the result of unreasonable or improper police conduct,” and also where the 
test of an effective waiver was a subjective test of the defendant’s state of mind. Id. 
at 192, 419 F.2d at 1173.

Chief Justice Burger’s approach to fifth amendment problems would seem to be two
fold. First, there must be a threshold determination of whether there is any evidence 
—even a scintilla—suggesting police misconduct. See id. at 193 n.13, 419 F.2d at 1174-75 
n.13. Second, where, as in Frazier, there is an issue of effective waiver of fifth amend
ment rights, an objective test of reasonableness is suggested. For Chief Justice Burger, 
the question “is whether there [is] suffeient reason for the police to believe that the 
suspect had consented to being questioned.” Id. He adheres to voluntariness as a mean
ingful standard of fifth amendment protections. But unlike the pre-Escobedo-Miranda 
cases where the focus was upon the age, education, and social background of the suspect, 
his “voluntariness” test would be based on an objective examination of whether the 
police conduct was reasonable.

56 See United States v. Harris, 403 U.S. 573 (1971); Coolidge v. New Hampshire, 
403 U.S. 443 (1971). For similar examples of judicial discord in other fields of criminal 
procedure, see California v. Byers, 402 U.S. 424 (1971); Dutton v. Evans, 400 U.S 74 
(1970).

WARRANTLESS SEARCHES

The Warren Court's Toughness. With its decision in Chimel 
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u California?1 the Warren Court sharply limited the permissible scope 
of a warrantless search incidental to a valid arrest, thereby overruling 
the precedents established in Harris v. United States™ and United States 
v. Rabinowitz.™ The Chimel standard, which in effect requires a warrant 
except for a search of the area within the arrestee’s immediate control, 
has not been systematically re-examined in subsequent cases. In 1971, 
however, the Court refused to give this decision retroactive application,69 
thus following a pattern established in the aftermath of such decisions 
as Mapp and Miranda?1 Furthermore, it may be inferred from recent 
opinions that C him el no longer commands the firm support of a Court 
majority.57 * 59 60 61 62

57 395 U.S. 752 (1969).
58331 U.S.145 (1947).
59 339 U.S. 56 (1950).
60 Hill v. California, 401 U.S. 797 (1971); Williams v. United States, 401 U.S. 646 

(1970).
61 See Johnson v. New Jersey, 384 U.S. 719 (1966) (Miranda not retroactive); Link

letter v. Walker, 381 U.S. 618 (1965) (Mapp not retroactive).
62 Only Justices Black and White dissented from the Cbimel ruling, although Justice 

Harlan expressed his serious reservations in a separate concurring opinion. There is 
some indication that Chief Justice Burger and possibly Justice Blackmun share the views 
expressed by Justice White’s dissenting opinion in Cbimel. Cf. Coolidge v. New 
Hampshire, 403 U.S. 443, 510 (1971) (White, J. & Burger, C.J., dissenting). Justice 
Black’s stated opposition to the fourth amendment exclusionary rule was endorsed bv 
Justice Blackmun in the Coolidge case. Id. at 493. Moreover, Justice Harlan’s belief 
that the exclusionary rule should not be applied to the states makes his support of Chimel 
qualified to say the least. See id. at 490.

63 399 U.S. 42 (1970).
64 Id. at 52.

Broadening the Automobile Exception. In Chambers v. Ma
roney63 the Court gave new emphasis to the long recognized distinction 
between fourth amendment standards as applied to an automobile on 
the one hand and to private premises such as a home or office on the 
other. On the basis of probable cause, it sustained the warrantless search 
of an automobile after the arrest of its four occupants and its removal 
to the police station. Apparently nothing in the Chimel restriction on 
search incident to arrest limited the wide exception to the warrant re
quirement as applied to automobile searches. Writing for the majority, 
Justice White recognized no constitutional difference “between on the 
one hand seizing and holding a car before presenting the probable cause 
issue to a magistrate and on the other hand carrying out an immediate 
search without a warrant. Given probable cause to search, either course 
is reasonable under the fourth amendment.” 64

The Court made no distinction between moving vehicles or those that 
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mi^ht be moved at any time and vehicles impounded and held by the 
police, applying the same permissive standard across the board.65 Thus, 
the Maroney decision broadened the constitutional scope of one impor
tant law enforcement activity. Dissenting on this point, Justice Harlan 
argued that in the absence of their consent, “the occupants of the car 
have an interest in privacy that is protected by the Fourth Amendment 
even where the circumstances justify a temporary seizure.” 66 He warned 
that, in affirming the admissibility of evidence resulting from the search 
in this case, the Court was creating “a special rule for automobile 
searches . . . seriously at odds with generally applied Fourth Amend
ment principles.” 67

65 I he automobile exception to the general requirement of warrants prior to search 
or seizure is based upon the reasoning that “it is not practicable to secure a warrant 
because the vehicle can quickly move out of the locality or jurisdiction in which the 
warrant must be sought.” Carroll v. United States, 267 U.S. 132, 153 (1925). Where 
the automobile is impounded, it is deprived of its mobility and the rationale underlying 
the exception loses force. But see Harris v. United States, 390 U.S. 234 (1968); Cooper 
v. California, 386 U.S. 58 (1967). See generally Landynski, The Supreme Court's Search 
for Fourth Amendment Standards: The Warrantless Search, 45 Conn. B.J. 2, 36-38 
(1971).

66 399 U.S. at 64.
67 Id. at 65.
6*403 U.S. 443 (1971).

Compounding Confusion. The surface clarity of the Maroney
decision was somewhat obscured a year later by the Court’s complicated 
holding in Coolidge v. New Hampshire.™ This multiple ruling, marked 
by sharp intra-Court divisions and several opinions, amply demonstrates 
the regrettable state of confusion and apparent contradiction charac
terizing so much of the Burger Court’s fourth amendment interpreta
tion.

Edward H. Coolidge was suspected of the brutal murder of a 14 year- 
old girl in Manchester, New Hampshire. In the course of a massive in
vestigation police questioned Coolidge informally at his home, asking 
whether he owned any guns and whether he was willing to submit to 
a lie detector test. He readily disclosed three guns for inspection and 
agreed to take the test. Although inconclusive as to the murder, this 
test produced his confession to a theft of $375 from his employer and 
resulted in his overnight confinement in jail. During his absence two 
plainclothesmen (not among those who had originally interviewed 
Coolidge) came to his house to question his wife, apparently in a routine 
effort to check his story. She told the officers that Coolidge had not been 
home on the night of the murder and in response to further questions 
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produced voluntarily her husband’s four guns, as well as the clothing 
ae had worn on the night in question.69 She was presumably motivated 
only by a wish to clear her husband of suspicion.

69 Id. at 445-48. She was apparently unaware that Coolidge had shown only three 
guns to the police on their first visit.

70 N.H. Rev. Stat. Ann. § 595:1 (repealed 1969).
71 This consisted of a .22 caliber Mossberg rifle, allegedly the murder weapon, and 

vacuum sweepings from the defendant’s clothing. 403 U.S. at 448.
72 Id. at 453.

The results of the continuing investigation were presented at a subse
quent meeting with the state attorney general, who had personally taken 
charge of the case and who later served as chief prosecutor at Coolidge’s 
trial. Following this meeting, the Manchester Chief of Police made 
formal application under oath for an arrest warrant on the murder 
charge and for warrants authorizing the search of Coolidge’s house and 
two automobiles. Consistent with the provisions of a New Hampshire 
law then in force,70 the attorney general himself, acting in the capacity 
of justice of the peace, signed and issued the warrants. One of these, 
authorizing the search of Coolidge’s 1951 Pontiac, was later challenged 
on fourth amendment grounds. Coolidge was arrested at his home, and 
later his automobiles, both of which were in the driveway and in full 
view from the house, were towed to the police station. Vacuum sweep
ings subsequently obtained from the Pontiac, together with evidence 
taken from his house on the night of his absence,71 all introduced over 
his objections, figured prominently in the case against him. From the 
New Hampshire supreme court’s affirmance of his conviction, he pe
titioned the United States Supreme Court for certiorari, raising several 
fourth amendment issues.

Five members of the Court agreed that the conviction should be 
reversed, but Justice Stewart’s opinion announcing this judgment re
ceived only partial support from the majority. It was agreed first of all 
that the challenged warrant authorizing the search of Coolidge’s car was 
invalid because the attorney general who issued it “was not the neutral 
and detached magistrate required by the Constitution . . . .” The search 
thus stood “on no firmer ground than if there had been no warrant at 
all.” 72 Justice Stewart then considered the question of whether the 
search fell within one of the constitutional exceptions to the warrant 
requirement and might thus be deemed valid. Alt tough failing to reach 
agreement on the scope and applicability of any of these exceptions, 
the tenuous majority shared one basic conclusion: “Since the police 
knew of the presence of the automobile and planned all along to seize 
it, there was no ‘exigent circumstance’ to justify their failure to obtain 
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a [valid] warrant.” 73 While ranging over a variety of earlier decisions 
—including the Cbirnel case which he conceded to be inapplicable be
cause of its nonretroactivity—Justice Stewart did not appear to endorse 
any established standard in support of the majority position. He stressed 
the importance of the warrant requirement but sought at the same time 
to distinguish and retain such exceptions as the “search incident” and 
“plain view” doctrines.74 The result of this balancing effort was to 
compound rather than reduce confusion and uncertainty as to the con
stitutional requirements of a warrantless search.75

73 Id. at 478.
74 Id. at 453-73, 481-83.
75 I his part of his opinion received the full support of only Justices Douglas, Bren

nan, and Marshall. Id. at 453-84.
™ The one part of his opinion that did not draw fire was the conclusion that Mrs. 

Coolidge in turning over the guns and clothing had not acted as an instrument of the 
police and that their conduct under the circumstances did not amount to a search and 
seizure. Id. at 484-90.

“Id. at 483. He continued: “The decisions of the Court over the years point in 
differing directions and differ in emphasis. No trick of logic will make them per
fectly consistent.” Id.

™ld.
79 Id. at 484.
80 Id. at 521.
81 Id. at 490.
82 374 U.S. 23 (1963).

The four additional opinions filed in this case were sharply critical of 
Justice Stewart’s performance, especially with respect to matters of 
clarity and precision.76 Justice Stewart acknowledged this shortcoming 
with the classic understatement that “it would be nonsense to pretend 
that our decision today reduces Fourth Amendment law to complete 
<;rdcr and harmony.” 77 He took strong exception, however, to Justice 
White’s suggestion that the Court had ceased “to strive for clarity and 
consistency of analysis.” 78 Justice Stewart insisted that the principle 
governing the warrant requirement in this case could “be easily under
stood and applied by courts and law enforcement officers alike.” 79 
Justice White, on the other hand, was equally certain that the Court 
had only increased the confusion of these officials “by clinging to dis
tinctions that are both unexplained and inexplicable.” 80

Outcry Against the Exclusionary Rule. Justice Harlan, in his
concurring opinion in Coolidge, stated that the several opinions in the 
case made it apparent “that the law of search and seizure [was] due for an 
overhauling." 81 Justice Harlan would begin this task by overruling the 
decisions in \lapp and in Ker v. California,82 thereby lifting the exclu
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sionary rule and other fourth amendment requirements from the states.S3 
For Chief Justice Burger Coolidge “graphically” illustrated “the mon
strous price we pay for the Exclusionary Rule in which we seem to 
have imprisoned ourselves.” S4 His criticism, however, was not confined 
to the rule’s application to the states. He chided the majority for strain
ing and distorting “rules which were showing some signs of stabilizing,” 
as well as for directing a new trial that would be held seven years or 
more after the criminal acts charged.83 84 85 Once again his pragmatic con
cern for the orderly operation of the criminal justice system was the 
dominant theme. Justice Black reiterated his view that the fourth 
amendment, unlike the fifth amendment privilege against self-incrim
ination, contains no exclusionary rule.86 He was particularly critical of 
the Court’s interpretation of the warrant-issuing power, describing it 
as “a magnified view of the magistrate’s authority.” 87

83 403 U.S. at 490-91. Justice Harlan nevertheless conceded that Mapp and Ker made 
it necessary to apply a federal standard. Id.

84 Id. at 493.
^ld.\ see Whiteley v. Warden, 401 U.S. 560, 570-75 (1971) (Black, J., dissenting) 

(felon making no claim of innocence granted habeas corpus on fourth amendment 
grounds). Both Justice Black and Chief Justice Burger have decried procedural nice
ties which hinder the effective functioning of the criminal process.

86 Id. at 496-500.
87 Id. at 501.
88 403 U.S. 388 (1971).
89 Id. at 389-90.

DAMAGES FOR CONSTITUTIONAL VIOLATIONS

Other decisions announced in the 1970 term displayed similar con
flict of views regarding the scope of fourth amendment requirements. 
In one of these rulings, Bivens v. Six Unknown Named Agents,88 it was 
held that federal agents’ violations of fourth amendment search and 
seizure restrictions gave rise to a federal cause of action for damages. 
Webster Bivens had unsuccessfully instituted an action in the United 
States District Court for the Eastern District of New York, seeking a 
judgment of $15,000 in damages from each of six federal narcotics 
agents. He claimed, among other things, that while acting under color 
of federal authority, the agents had subjected him to humiliation, em
barrassment, and mental suffering resulting from an unlawful arrest and 
search for alleged narcotics violations.89 Bivens presented important 
questions of the Court’s power in relation to congressional and state 
authority. But for purposes of this discussion its significance stems from 
its use—chiefly by the three dissenting justices—as a vehicle for the ex
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pression of general views on law enforcement practices and the kinds 
of policies, legislative as well as judicial, that should be applied to them.

Chief Justice Burger took the Bivens case as the occasion to set forth 
in some detail his strong objections to the exclusionary rule and to sug
gest specific means by which Congress, rather than the Supreme Court, 
might provide alternative remedies for fourth amendment violations.90 
He pressed the argument that the exclusionary rule had failed as a de
terent against unlawful police activity. Although hesitant to abandon 
the suppression doctrine, on which the rule rests, until the development 
of a ‘‘meaningful substitute,’1 he branded it as “conceptually sterile and 
practically ineffective in accomplishing its stated objectives.” 91 While 
the suppression of “unchallenged truth” had “set guilty criminals free,” 
it had “demonstrably . . . neither deterred deliberate violations of the 
Fourth Amendment nor decreased those errors in judgment which will 
inevitably occur given the pressures inherent in police work having to 
do with serious crimes.” 92 Chief Justice Burger also summarized other 
objections including the rule’s inapplicability to “large areas of police 
activity . .. 93 Recognizing the Court’s decision as an effort to fill one

w Id. at 411-24. He proposed, among other things, that Congress: waive sovereign 
immunity as to illegal acts committed by federal law enforcement officials in performing 
their duties; create a quasi-judicial tribunal—perhaps patterned after the Court of Claims 
—that would adjudicate all damage claims resulting from such acts; and provide that 
no otherwise admissible evidence be excluded from any criminal proceeding because of 
a fourth amendment violation. Id. at 422-24.

91 Id. at 415.
92 Id. at 418.
93 Id. at 417-18. The Chief Justice had in mind police activity not resulting in prose

cution. Id.
94 Id. at 418.
95 Id. at 424.
96 Id. at 430.

Id.

of these gaps, he insisted that it was made “at the price of impinging 
on the legislative and policy functions which the Constitution vests in 
Congress.” 94 Apart from suggestions for congressional action, Chief 
Justice Burger submitted that it was time “to re-examine the scope of 
the Exclusionary Rule and consider at least some narrowing of its thrust 
so as to eliminate the anomalies it ha[d] produced.” 95

Dissenting in a separate opinion, Justice Blackmun expressed his belief 
that the Court was opening “the door for another avalanche of new 
federal cases.” 96 The result would “tend to stultify proper law enforce
ment and to make the day’s labor for the honest and conscientious of
ficer even more onerous and more critical.” 97 Justice Black, also dis
senting. stated that although Congress could create a federal cause of 
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action of the kind recognized by the majority, it had not done so. What
ever the pros and cons of the damage remedy for fourth amendment 
violations by federal officers, the matter was, in his view, clearly one of 
legislative policy and outside the constitutional scope of the Court’s 
power.98 * This deference to congressional leadership, apparent in each 
dissenting opinion, stands in sharp contrast to several major policy ini
tiatives of the Warren Court, but it should be remembered that those 
initiatives also evoked strong criticism from a minority of the justices."

98 Id. at 429-30.
" See, e.g., United States v. Wade, 388 U.S. 218, 250-59 (1967) (White, J.; Harlan 

& Stewart, JJ., concurring in part and dissenting in part) (majority took uncritical, 
doctrinaire approach without satisfactory factual foundation in requiring presence of 
counsel at pretrial identifications); Miranda v. Arizona, 384 U.S. 436, 504-26 (1966) 
(Harlan, J.; Stewart & White, JJ., dissenting); Jackson v. Dcnno, 378 U.S. 368, 427-40 
(1964) (Harlan, J.; Clark & Stewart, JJ., dissenting) (constitutional foundation lacking 
for Courts’ outline of required state procedures in determining voluntariness of con
fessions); Mapp v. Ohio, 367 U.S. 643, 672-86 (1961) (Harlan, J.; Frankfurter & Whit
taker, JJ., dissenting) (majority had forgotten sense of judicial restraint in applying 
exclusionary rule to states).

100 Bivens v. Six Unknown Named Agents, 403 U.S. 388, 414-22 (1971).
101 403 U.S. 573 (1971).

Particularly prominent in Chief Justice Burger’s dissenting opinion 
was a tone of irritation and impatience with what was seen as dogmatic 
adherence to established principles without regard to whether they pro
duced the desired results.100 While including among these results the 
deterrence of police malpractice, he would stress the orderly and re
sponsive operation of the criminal process. For him such goals seem to 
transcend questions of individual procedural violations—indeed to make 
such violations largely meaningless by comparison with the overwhelm
ing demands of the system. He would pursue those demands in most 
instances by easing rather than tightening safeguards that a Court ma
jority (at least until very recently) had identified with the preservation 
of that very system.

STRUGGLING WITH PROBABLE CAUSE

Agreement on the Result. The growing conflict with regard to
the perception of legitimate goals for the criminal justice system is also 
inherent in the Court’s continuing struggle with various aspects of the 
fourth amendment’s probable cause requirement. The point is illustrated 
by its decision in United States v. Harris,101 handed down on June 28, 
1971. Five members of the Court were able to agree only that a particu
lar affidavit, submitted by a federal tax investigator and allegedly based 
on his own knowledge and information provided by an unnamed in
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former, was sufficient to establish probable cause for the challenged 
search. Chief Justice Burger’s plurality opinion, announcing the judg
ment of the Court,102 sought to distinguish this case from the Aguilar103 
and Spinelli10* precedents, both of which had emphasized the element of 
specificity required for a magistrate’s independent assessment of the 
sufficiency of an affidavit. Asserting that the probable cause requirement 
had been met in this case, Chief Justice Burger stressed such practical 
considerations as “a policeman’s knowledge of a suspect’s reputation” 
and "common sense in the important daily affairs of life.” 105 Justice 
Harlan, author of the Court’s opinion in Spinelli, filed a dissenting 
opinion, supported by Justices Douglas, Brennan, and Marshall.106 He 
saw no reason why a federal officer who believed a confidant to be “re
liable,” “credible,” or “prudent” could not “lay before the magistrate 
the grounds upon which he based that judgment.” 107 108 109

102 His entire opinion was endorsed by Justices Black and Blackmun; parts I and 
III were supported by Justices Stewart and White respectively.

103 Aguilar v. Texas, 378 U.S. 108 (1964).
104 Spinelli v. United States, 393 U.S. 410 (1969).
105 403 US. at 583.
106 He took sharp issue with the reading of recent precedents by several of his col

leagues who supported the Court’s judgment. Cf. Whiteley v. Warden, 401 U.S. 560 
(1971).

107 403 U.S. at 600.
108 401 U.S. 745 (1971).
109 389 US. 347 (1967).
110 405 F.2d 838 (7th Cir. 1969).
111 401 US. at 754. Katz’ non-retroactivity had been established earlier. Desist v. 

United States, 394 U.S. 244 (1969).

T he apparent easing of constitutional restrictions on law enforcement 
officers was blurred in this decision by the absence of a majority opinion. 
The same obscurity characterized the Court’s refusal in United States v. 
White1™ to apply recently developed fourth amendment standards to 
a form of electronic eavesdropping readily adaptable to criminal investi
gation. White was convicted of federal narcotics violations and sen
tenced to a prison term of 25 years. The trial judge admitted testimony 
of federal agents regarding several of White’s conversations overheard 
by monitoring the frequency of a radio transmitter concealed on the 
person of an informer. Applying Katz v. United States100 the Seventh 
Circuit reversed the conviction.110 A Supreme Court majority, while 
agreeing on little else, ruled that Katz had not been given retroactive 
effect and was thus inapplicable to this case.111

Perhaps the most fundamental disagreement reflected in the several 
opinions filed stemmed from the justices’ perceptions of privacy in the 
setting of modern technology. Justice White, who announced the 
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Court’s judgment, saw no real invasion of fourth amendment rights as 
a result of this form of eavesdropping. For constitutional purposes he 
recognized no difference between “electronically equipped” and “un
equipped” agents. In addition he felt that evidence obtained by the 
former was likely to be more reliable.112 In a blistering dissent, Justice 
Douglas branded electronic surveilance as “the greatest leveler of human 
privacy ever known. How most forms of it [could] be held ‘reasonable’ 
within the meaning of the Fourth Amendment [remained] a mystery” to 
him.113 Warming to his subject, he accused the Court of reviving 
“discredited” precedents114 and wondered whether, as a result, “every
one” would be compelled to live “in fear” that his “every word” would 
“be transmitted or recorded and later repeated to the entire world?” 115 
Justice Harlan’s tightly reasoned and heavily documented dissent dealt 
more explicitly with Justice White’s basic assumptions. To Justice Har
lan, the practice of “third-party bugging,” as revealed by this record, 
was a far cry from an informant’s mere reporting or recording of a con
versation between two parties. He believed that the “impact” of such 
bugging practices “must ... be considered such as to undermine that 
confidence and sense of security in dealing with one another that is 
characteristic of individual relationships between citizens in a free 
society.” 116

112 401 U.S. at 753. Justice White reasoned that the presence of a recording might 
discourage an informer from changing his mind and lessen the chances “that threat or 
injury will suppress unfavorable evidence and . . . that cross-examination will confound 
the testimony. Considerations like these obviously do not favor the defendant, but we 
are not prepared to hold that a defendant who has no constitutional right to exclude 
the informer’s unaided testimony nevertheless has a Fourth Amendment privilege against 
a more accurate version of the events in question.” Id.

113 Id. at 756.
114 Id. at 764. He was referring of course to Lopez v. United States, 373 U.S. 427 

(1963) and On Lee v. United States, 343 U.S. 747 (1952).
115 401 U.S. at 764.
lie Id. at 787.
117 Wyman v. James, 400 U.S. 309 (1971).
118 James v. Goldberg, 303 F. Supp. 935 (S.D.N.Y. 1969).

Retreat ]rom a Rigorous Fourth Amendment. The Court’s
growing resistance to the rigorous application of fourth amendment 
standards in defense of privacy was also evident in a decision involving 
the question of whether a “home visit” by a welfare case worker was 
subject to fourth amendment requirements.117 Refusal by a welfare 
mother to permit a case worker to visit her home resulted in termination 
of her benefits as a recipient of Aid to Families with Dependent Children. 
Reversing a district court decision,118 the Supreme Court held that the 
home visit was not a search in any fourth amendment sense, but that even 
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if viewed as a search it was “a reasonable administrative tool”; it served 
a valid purpose and was “not an unwarranted invasion of personal pri
vacy” contrary to the fourth amendment.119

119 400 U.S. at 326.
120 Id. at 321-22.
121 387 U.S. 523 (1967) (housing inspections held subject to fourth amendment reason

ableness and warrant requirements).
122 387 US. 541 (1967) (inspections of commercial premises held subject to fourth 

amendment warrant requirement).
123 400 U.S. at 326.
124 Id. at 331.
125 Id. at 347.

1 he tone of Justice Blackmun’s majority opinion is suggested by his 
observation that “ | w] hat | this woman] appears to want from the agency 
that provides her and her infant son with the necessities for life is the 
right to receive those necessities upon her own informational terms, to 
utilize the Fourth Amendment as a wedge for imposing those terms, 
and to avoid questions of any kind.” 120 He reasoned that although the 
home visit served in part as an investigative device, it was not predicated 
on suspicion of criminal conduct and was thus not appropriately within 
the scope of the warrant requirement. He attempted to distinguish this 
case from the 1967 decisions in Camara v. Municipal Court121 and See v. 
City of Seattle122 where the Court tightened fourth amendment stand
ards governing administrative searches. Those rulings, he insisted, were 
confined to situations in which refusal to permit a search resulted in 
criminal prosecution. The refusal here, by contrast, simply resulted in 
a loss of benefits. He implied that the Court’s recognition of the home 
visit in no way condoned such practices as “[t]he early morning mass 
raid upon homes of welfare recipients,” noting that such facts presented 
“another case for another day.” 123

The decision drew bitter words from two of the dissenting justices. 
“It is,” said Justice Douglas, “a strange jurisprudence indeed which 
safeguards the businessman at his place of work from warrantless searches 
but will not do the same for a mother in her homey 124 Justice Marshall 
was more direct in exposing what he saw as the economic class bias of 
the ruling. “This Court has occasionally pushed beyond established 
constitutional contours to protect the vulnerable and to further basic 
human values. I find no little irony in the fact that the burden of today’s 
departure from principled adjudication is placed upon the lowly poor.”125

The several themes apparent in the Court’s recent fourth amendment 
decisions do not appear to establish a single dominant trend. They do, 
however, reflect growing resistance not only to an enlargement of the 
rights recognized by that amendment but also an inclination to reconsider 
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a few assumptions long accepted by the Court. Second thoughts about 
the exclusionary rule could obviously have profound implications, both 
for the role of the Court in an important field of adjudication and per
haps of greater material importance, also for the alternative sources of 
legal control on law enforcement agencies at all levels. A tendencv to 

’ease constitutional restrictions on electronic surveillance, should it achieve 
clear support from a Court majority, could have even greater im
pact, especially from a symbolic standpoint. Recent decisions provide 
ittle if any basis for believing that the right of privacy is any more 

immune from the pressures of industrialization, urbanization, and tech
nology than were the cherished contract rights under “substantive 
due process” 35 years ago.126

126 Cf. West Coast Hotel Co. v. Parrish, 300 U.S. 379 (1937) (state minimum wage 
for women statute upheld; cherished right to freedom of contract held subject to 
regulation designed to promote public health, safety, morals or welfare).

127 Coleman v. Alabama, 399 U.S. 1, 9 (1970); White v. Maryland, 373 U.S. 59 (1963) 
(preliminary hearing critical stage necessitating presence of counsel); cf. Hamilton 
v. Alabama, 368 U.S. 52 (1961).

128 399 U.S. at 21-22.
129 Id. at 22.
130 Dickey v. Florida, 398 U.S. 30 (1970) (seven-year delay in pressing state charges 

against accused who was being held on other federal charges violated right to speedy 

Reaching Stalemate: An Overview

RESISTANCE TO COURT-CONGESTING PROCEDURAL SAFEGUARDS

A number of other constitutional rights have been affected significant
ly by recent developments—not all of them adverse to the interests of 
criminal defendants. In 1970, for example, the Court recognized, ex
plicitly and without reservation, that since the preliminary hearing is a 
“critical stage” in the criminal process, “the guiding hand of counsel. .. 
is essential to protect the indigent accused against an erroneous or im
proper prosecution.” 127 This ruling drew an indignant dissent from 
Chief Justice Burger who maintained that although counsel should as a 
matter of sound policy be made available to indigents at the preliminary 
hearing, it should not be accorded the stature of a constitutional right.128 
In language that left no doubt as to his estimate of earlier developments 
in this area, he characterized the majority’s reliance on precedent as 
“simply ... an acknowledgment that the Court having previously 
amended the Sixth Amendment now [feltJ bound by its action.” 129

On the other hand, Chief Justice Burger in another opinion strongly 
endorsed another sixth amendment guarantee, that of a speedy trial, as 
applied to the states through the fourteenth amendment.130 Moreover, 
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he delivered the opinion of the Court finding that “an indigent criminal 
defendant may not be imprisoned in default of payment of a fine beyond 
the maximum authorized by the statute regulating the substantive of
fense.” 131

trial); cf. Klopfer v. North Carolina, 386 U.S. 213 (1967) (right to speedy trial made 
obligator)- on states by fourteenth amendment).

131 Williams v. Illinois, 399 U.S. 235, 241 (1970).
132 400 U.S. 74 (1970); cj. Nelson v. O’Neil, 402 U.S. 622 (1971) (in joint trial, de

fendant not denied sixth amendment rights when codefendant takes stand, denies making 
out-of-court statement implicating other defendant and testifies favorably).

133 400 U.S. at 81.
mid. at 80-81; cf. Pointer v. Texas, 380 U.S. 400 (1965) (sixth amendment confron

tation clause extended to states by fourteenth amendment).
135 Justice Stewart’s opinion was joined by Chief Justice Burger and Justices White 

and Blackmun.
136 400 U.S. at 96-97.
137 Id. at 111.
138 California v. Byers, 402 U.S. 424 (1971).

The Burger Court has demonstrated far less willingness to reverse 
convictions on the basis of such procedural safeguards as the confronta
tion clause of the sixth amendment. In Dutton v. Evans™2 a bare ma
jority found no constitutional objection to a Georgia statute recognizing 
the admissibility of a conspirator’s out-of-court statement against co
conspirators, “even though made during the concealment phase of the 
conspiracy.” 133 Although this exception to the hearsay rule did not 
“identically conform” to its federal counterpart, Justice Stewart, an
nouncing the judgment, recognized no conflict with the confrontation 
clause as previously interpreted by the Court.134

As in so many other recent cases involving the rights of the accused, 
the Court failed to agree on a majority opinion.135 Justice Harlan, con
curring in the result, repeated one of his principal objections to a trend 
of the 1960’s; he argued that the due process clause of the fourteenth 
amendment, not the sixth amendment right of confrontation, was the 
proper constitutional standard by which to test such rules of evidence.136 
Justice Marshall, in a dissenting opinion joined by Justices Black, 
Doug'as. and Brennan, maintained that irrespective of whether the chal
lenged evidence was crucial in this case, the Georgia statute amounted 
to a fundamental violation of a defendant's “right to confront and cross- 
examine all the witnesses against him.” 137

In still another closely divided decision the Court held that California’s 
“hit and run” statute, requiring a motorist involved in an accident to 
stop and give his name and address, did not infringe upon the privilege 
against self-incrimination.138 Chief Justice Burger regarded such a mea
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sure—common to all fifty states and the District of Columbia139—as 
broadly regulatory and not aimed at selective activity of a criminal 
nature. “Whatever the collateral consequences of disclosing name and 
address,” he said, “the statutory purpose is to implement the state police 
power to regulate use of motor vehicles.” 140 For him the task of bal
ancing constitutional rights against legitimate state interests was, in this 
instance, easy. The driver’s right to assert the privilege in refusing to 
answer “specific inquiries” was retained.141 Thus viewed, the hit and run 
regulation was as invulnerable to constitutional attack on self-incrimina
tion grounds as the requirement to provide one’s name when filing an 
income tax return.142 Justice Harlan, again concurring in a separate 
opinion, did not find the self-incrimination question so simple. He noted 
the sharp conflicts in Supreme Court interpretation of self-incrimination, 
acknowledging that they demonstrated the “uncertain mandate” of that 
provision. Its application required a balancing process, increasingly dif
ficult in the context of modern society. He argued in effect that the 
values protected by the privilege were less important in the circum
stances of this case than government’s expanding need of information 
about individuals—a need filled only through extensive “self-report
ing.” 143

139 See, e.g., Fla. Stat. Ann. § 317.091 (1968); Md. Ann. Code art. 66l/i, 10-104
(1970); Mich. Stat. Ann. § 9.2319 (1960).

140 402 U.S. at 432.
141 Id. at 432-33.
142 Id. at 427-29, 434.
143 Id. at 434-58.
144 Id. at 463.
145 Id.

The four dissenters were unimpressed by appeals to expediency even 
in response to proliferating societal demands. Justice Black assumed 
that the “unarticulated premise” of the decision was that the high crime 
rate made it impossible to accord full enforcement to constitutional 
“safeguards against arbitrary government .. . .” 144 He agreed that there 
was “too much crime in the land” to permit favorable treatment of 
criminals, but could “never agree that we should depart in the slightest 
way from the Bill of Rights’ guarantees that give this country its high 
place among the free nations of the world.” 145 Justice Brennan, joined 
by Justices Douglas and Marshall, stressed the hazard of criminal prose
cution and the consequent danger of self-incrimination presented by the 
California regulation. The real danger to society was not posed by the 
fifth amendment but rather by “the idea” that in preserving “our free 
society some of the liberties of the individual must be curtailed, at least
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temporarily.” i<6 Apart from the traditional clash between the legitimate 
claims of liberty and order, this case portrays the extreme difficulty of 
fitting a variety of individual and collective interests into the framework 
of a single constitutional provision, without reducing that provision to a 
meaningless incantation.

THE RIGHTS OF JUVENILES

Developments in one additional area may be examined briefly. With 
the Warren Court’s 1967 decision in In re Gault recognizing the 
applicability of certain procedural rights to juvenile delinquency pro
ceedings, a new dimension of constitutional protection seemed to be 
emerging. However, for the remainder of Earl Warren’s tenure, the 
Court avoided further due process interpretation of procedural safe
guards as applied to juveniles* 147 148—and it was not until midway through 
Chief Justice Burger’s initial term that the court re-entered the area. 
With the case of In re IEm/;zp149 a majority recognized that in a crim
inal prosecution the due process clause requires proof of guilt “beyond a 
reasonable doubt” and held that the same requirement applies to the 
adjudicatory stage of juvenile delinquency proceedings when the child 
is charged with an act which, if committed by an adult, would con
stitute a crime. Under review was the order of a New York juvenile 
court judge placing a 12 year-old boy in a training school for an initial 
period of 18 months, subject to annual extension until his eighteenth 
birthday. The order grew out of a theft of $112 from a woman’s 
pocketbook and was based on a “preponderance of evidence” test rather 
than on the more demanding requirement of “proof beyond a reasonable 
doubt.”

I« Id. at 474.
147 387 US 1 (1967).
148 See In re Whittington, 391 U.S. 341 (1968).
149 397 US. 358 (1970).
150 387 U.S. at 30.
151 Compare In re Gault, 387 U.S. 1, 14-20 (1967) 'with In re Winship, 397 U.S. 358, 

365-68 (1970).
152 Justice Black also dissented, reiterating his long-standing criticism of the flexible 

In overturning the order, the Supreme Court adhered to the Gciult 
mandate that juvenile proceedings conform to “the essentials of due 
process and fair treatment.” 150 Missing from Justice Brennan’s majority 
opinion, however, was the probing criticism of the juvenile court system 
so prominent in Justice Fortas’ Gault opinion.151 Justice Burger filed a 
dissenting opinion endorsed by Justice Stewart, the lone dissenter from 
the Gault result.152 Chief Justice Burger assailed what he regarded as the 
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erosion of the distinctions that had arisen between juvenile courts and 
traditional criminal courts.153 “What the juvenile court system needs,” 
he asserted, “is not more but less of the trappings of legal procedure and 
judicial formalism; the juvenile court system requires breathing room 
and flexibility in order to survive, if it can survive the repeated assaults 
from this Court.” 154 He saw the real problem facing juvenile courts not 
as one of inadequate constitutional safeguards but as the more imme
diate and material shortage of staff and personnel; his tendency to view 
complex social problems in pragmatic administrative terms, rather than 
in terms of constitutional theory is strikingly apparent here.155

“due process” approach implicit in such terms as “fundamental fairness” and calling for 
a more precise application of constitutional provisions. In his view the Constitution 
did not prescribe a standard of proof of guilt “beyond a reasonable doubt.” 397 U.S. at 
377.

153 Id. at 375-76.
154 Id. at 376.
155 Id. at 375-76.
156 403 U.S. 528 (1971).
157 See Bloom v. Illinois, 391 U.S. 194 (1968); Duncan v. Louisiana, 391 U.S. 145 

(1968). The right of jury trial in juvenile proceedings was at issue in DeBacker v. 
Brainard, 396 U.S. 28 (1969). The original hearing in that case antedated Duncan and 
Bloom which had not been given retroactive effect. See DeStefano v. Woods, 392 U.S. 
631 (1968). Accordingly, the Court dismissed the appeal in DeBacker.

The differences between juvenile and criminal court proceedings 
were emphasized in a 1971 ruling endorsed by the Chief Justice. In 
McKeiver v. Pennsylvania1™ the Court held that the fourteenth amend
ment’s due process clause did not guarantee the right of jury trial in a 
state juvenile delinquency proceeding. The due process rationale of 
Gault, although previously used as a basis for applying such safeguards 
as immunity against self-incrimination and assistance of counsel was held 
not to extend all the requirements of a criminal prosecution to juvenile 
proceedings. Following this reasoning, the Court drew a line at jury 
trials, even though it had previously incorporated this sixth amendment 
right into the fourteenth amendment as an element of due process.157 
Once again, it is difficult to generalize about this recent holding because 
of the Court’s inability to agree on a majority opinion. Justice Blackmun 
announced the ruling and delivered an opinion supported by Chief Jus
tice Burger and Justices Stewart and White. In addition, Justices White 
and Harlan filed concurring opinions, Justice Brennan wrote an opinion 
concurring in part and dissenting in part, and Justice Douglas wrote a 
dissenting opinion endorsed by Justices Black and Marshall.

Of particular interest was Justice Blackmun’s insistence on the contin
uing recognition of the distinct nature and objectives of the juvenile 



1971] The Burger Court 277

court system.158 While recognizing many shortcomings in the system, he 
nevertheless maintained that greater harm would result from the con
version of that system into a full adversary process. This might be the 
result if jury trials were “required as a matter of constitutional precept 
. . . .” 159 The dissenting opinion urged that when a child faces the pos
sibility of confinement until the age of 21, whether the state’s objective 
is clinical or punitive, “he is entitled to the same procedural protection 
as an adult.” 160 This parallel went beyond the precise holding in Gault, 
but many would regard it as consistent with the spirit of that decision.

158403 U.S. at 543-50.
159 Id. at 545; cf. Williams v. Florida, 399 U.S. 78 (1970) (state law providing for a 

jury of six members in noncapital cases upheld).
iso 403 U.S. at 559.
161 The Burger Court has shown an inclination to resolve one previously avoided 

question—the constitutional status of the death penalty. In McGautha v. California, 
the Court endorsed the principle of broad jury discretion in determining whether to 
impose capital punishment. 402 U.S. 183 (1971). At the close of the term it deferred the 
more fundamental question of whether the death penalty infringes the eighth amend
ment prohibition against cruel and unusual punishment. See Moore v. Illinois, 403 U.S. 
953 (1971).

162 Coolidge v. New Hampshire, 403 U.S. 443 (1971).

Conclusion

Looking broadly at the Supreme Court’s recent performance in the 
criminal justice realm, it seems clear that dominant trends of the Warren 
era have largely run their course.161 It might be argued that this result 
was assured by a period of intense judicial activity and that personnel 
changes have had only an incidental effect on an already visible process 
of culmination. Differences between Chief Justice Warren and Justice 
Fortas on the one hand and Chief Justice Burger and Justice Blackmun 
on the other are not, however, so easily discounted. Whatever the pros 
and cons of this form of speculation, it is apparent that major expansions 
of procedural rights have been slowed or halted entirely. More im
portant, several members of the Court, although not yet a clear majority, 
have endorsed what could amount to a formidable counter-trend aimed 
at re-evaluating and very likely rejecting some basic goals of the War
ren Court majority in the criminal justice realm.

During its past term the Court appeared to reach a point of stalemate, 
especially with respect to an array of fourth amendment questions. Its 
quest for standards of reasonableness applicable to search and seizure has 
long been plagued by uncertainty. Unfortunately, a few recent decisions 
have had the effect of blurring distinctions that were never very clear 
and introducing new elements of confusion. The Coolidge case162 pro
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vid'es a conspicuous example. Since the justices themselves have remained 
sharply divided on the meaning and scope of various fourth amendment 
criteria, it is difficult to believe that Supreme Court decisions have pro
vided much guidance to law enforcement officers. Likewise, with the 
decision in Harris v. New York™2, the already doubtful impact of in
terrogation requirements might have been further limited.

Although some aspects of the recent changes in the criminal justice 
area might be said to be due to the complexity of the problems involved, 
some portion of the change in tenor must be attributed to the Chiefjus
ticeship of Warren Burger. The trend which seems to be emerging is 
slanted toward efficient operation of the criminal justice system. If the 
W arren era can be said to have been earmarked by efforts to protect the 
accused by affording him procedural safeguards with the force of con
stitutional precepts, perhaps the Burger Court can be seen as striving to 
benefit society as a whole—by making the system function more 
smoothly, easily, and efficiently.

At this point in time, especially in view of the resignations of Justices 
Black and Harlan in September of 1971, detailed prognostication is prob
lematic. Nevertheless, as the Burger Court solidifies its sense of direc
tion, that direction will, in all probability, run counter to much of what 
occurred during the W arren era.

163 401 U.S. 222 (1971).
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THE UNITED STATES COURTS OF APPEALS: 
1970-1971 TERM

CRIMINAL LAW AND PROCEDURE
Preface

Rules of law are formulated uniformly to cover an indefinite num
ber of cases. Since the cases to which they are applied are uniformly 
multifarious, laws are therefore dead letters without the courts to 
expound and define their true meaning and operation. This is a field 
of adjunctive law and the battleground of litigants and lawyers. In 
the language of the current age, this is “where the action is.”

The great literary diatribes, ranging from Aristophanes to Chaucer, 
Rabelais, Montaigne and on to Swift and Dickens, against the legal 
profession have all depicted the propensity of men of law to protract 
and complicate the procedures of justice. The annual Circuit Note of 
the Georgetown Law Journal has, on the other hand, undertaken to 
restate, clarify, and sometimes excuse the efforts of men of law to apply 
what they believe to be the substantive rule to criminal procedures. 
Heretofore the Note has centered on the announcements of the United 
States Court of Appeals for the District of Columbia Circuit alone, but 
this year the editors have chosen to broaden their horizons by beginning 
the task of researching opinion from all of the eleven federal circuits. 
Congratulations are in order to the Journal for taking this courageous 
and long-needed jump. It is quite a difficult ordeal to capsule the annual 
broadsides of one federal circuit, much less to undertake eleven. And 
the Journal does it admirably, covering in detail cases which chronolog
ically follow some twenty different stages of legal procedure.

In addition, the current note has two special features. The editors 
invaded the sanctum of constitutional challenges to substantive crimes 
rather than confining themselves to criminal procedures. They deal 
adventurously with some hard rock subjects—obscenity distribution, 
mental health confinement, flag desecration, mass arrests, and narcotics 
problems. In addition, to give the Note a resounding flavor, a special 
section on courtroom disruption is included. With these added attrac
tions, the Note becomes a comprehensive and accurate encyclopedia of 
contemporary problems in criminal justice. As one who presently 
chairs the American Bar Association Committee on Implementation of 
Standards for the Administration of Criminal Justice, I not only appre
ciate the full import of this Note but intend to see that it receives wide 
distribution to trial judges and the practicing bar.

Unlike traditional prefaces, I shall not cast up any divining rods as 
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to future trends in criminal processes because experience in the field 
exhorts “Beware.” Last year my old and good friend and noted jurist, 
United States District Judge Gerhard Gesell, forecast that “substantive 
law is at a stage of consolidation rather than reform." The task of trial 
judges, he concluded, was “to develop practices and techniques that 
accommodate the new substantive law . . . .” I notice, however, that 
“new" substantive law is still coming down! And my old and dear 
former colleague in the Department of Justice, Charles Fahy, now a 
retired Judge on the United States Court of Appeals, also turned to 
“speculation"—a hazardous venture. In his preface in 1969, he spoke of 
Miranda, Roth, and Mapp as not likely to be “diverted”. My ears hear 
different tunes!

Winston Churchill, I understand, once said every civilization is 
judged in history by the effectiveness of its criminal justice system. If 
this be true, I submit that ours will be high on the totem pole. No 
country—I repeat—no country save ours has such an enlightened crimi
nal justice system. The appellate courts, especially the Supreme Court, 
have laid down some fundamental principles that are basic to a free 
society, and I am glad to add that through the American Bar Associ
ation Standards for the Administration of Criminal Justice, they are 
fast being implemented by the courts. The Chief Justice and Chief 
Judge J. Edward Lumbard of the Second Circuit Court of Appeals, 
(Retired), are due special thanks for this accomplishment.

The 15 volume edition of the Standards comes to grips with the 
recurring problems facing our criminal system today. The utility of the 
Standards is well illustrated by two cases which are included in the 
Note, United States v. Bryant (Billie) and United States v. Dockery. 
In both cases, the District of Columbia Circuit dealt with the trouble
some issue of disclosure of information included in a probation officer’s 
pre-sentence report. It is not only ironic but I submit sad that the tre
mendous advances made in criminal procedure during the decade of the 
sixties left the sentencing process essentially unscathed and essentially 
unprincipled. As Chief Justice Burger said, although we have gone to 
great ends to protect the right of the accused during his trial on the 
merits, we have given no attention to his treatment after the guilty 
verdict. For most of the defendants in criminal courts, this means that 
the great advance in criminal justice has been a dry waterhole. This is 
true because the overwhelming majority of defendants (75 to 90 per
cent) plead guilty, after which they are subjected to the same old 
sentencing treatment.

The ABA Standards Relating to Sentencing Alternatives and Pro
cedures seek to rectify this inattention and deal forthrightly with the 
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issue of the pre-sentence report. After discussing the pros and cons 
candidly, the report suggests the fundamentals of fairness require that 
at least the substance of all derogatory information in the report should 
be released to the defendant or his attorney or another individual who 
might be acting in his behalf. Only under extraordinary circumstances 
should information be withheld, such as its irrelevance to sentencing, 
or its harmful effects on rehabilitation. In addition, when the judge 
decides not to disclose the pre-sentence report to the defendants, he 
must specify the reasons which of course are reviewable on appeal.

In United States v. Johnson and United States v. Thomas, the United 
States Court of Appeals for the District of Columbia Circuit dealt with 
the use of the “Allen” charge and adopted the recommendations of 
the standards in toto. The Allen charge was, of course, designed to 
break up hung juries. The charge was beamed toward the minority on 
the jury who were holding out and intended to induce them to join the 
majority. The Standards branded the charge unfair to the defendant 
as well as encroaching on the function of the jury. They recommended 
a more temperate charge which was not so heavily loaded.

It is, moreover, satisfying to me to see that the Journal calls atten
tion to the courts’ use of the ABA Standards. Indeed, I find that an 
increasing number of courts all the way from the Supreme Court down 
are handing down opinions which cite the Standards favorably. In 
my view, the Standards are the answer to many of our present problems 
in criminal justice. Without belaboring the point further, let me suggest 
that the Bar, the courts and the law schools join together in a united 
effort to see that the ABA Standards of Criminal Justice are adopted 
and enforced in every judicial district of the country, federal and state. 
Only then can we enjoy the fruits of the most enlightened criminal 
justice in history.

Tom C. Clark*

* Associate Justice of the Supreme Court of the United States (Retired).
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Introduction

The careful reader will notice some important, if not striking changes 
in this year’s Circuit Note. For the first time, preparation included the 
consideration and analysis of decisions from all United States Courts 
of Appeals, a departure from past concentration on District of Colum
bia Circuit cases. Immediate results may not be apparent because the 
rear long process of writing was underway before the decision to 
enlarge the Note was made, but the extensive task of reorganizing 
Journal operations to achieve this greater coverage has been started and 
should contribute to the breadth of future editions.

To improve the Note’s usefulness, greater emphasis was placed on 
analysis of cases. The objective was to maintain a tradition of com
plete and intricate case law reporting, while increasing analysis with 
respect to present impact and potential effect of selected appellate 
decisions. A coordinate effort was made to develop material on both 
sides of major issues, so that a user of the Note is not stranded if case 
law is uniformly against his position. As an indication of these ex
panded objectives, it will be noticed that the Note itself has increased 
in length by almost 50 percent.

Changes in the Note’s format reflect editorial response to an apparent 
shift in criminal appeals. Present movements in the law, based on num
bers of appeals on a given issue and the degree of impact these deci
sions have upon existing law, have shifted away from areas such as the 
apprehension stage of criminal prosecution or the litigation of broad 
constitutional questions, to the trial stage. As a result, identifications 
and confessions of an accused, which once constituted major sections 
of the Note, have been merged into the section on preliminary proceed
ings. The trial section, for the same reason, has been developed into 
three major parts: trial, evidence, and jury instructions.

In response to decreasing litigation of broad constitutional issues, com
bined with an attempt to clarify the Note’s structure, the collection of 
topics gathered under major headings at the end of previous Notes 
have been merged into an appropriate section in the Note’s chrono
logical development of criminal procedure from apprehension through 
postconviction, or have been placed in a new, more clearly delineated, 
concluding section. That section, shorter than the group of sections it 
replaced, has been entitled Constitutional Challenges to Crimes, to 
clearly reflect its primary concern with broad concepts of criminal 
jurisprudence, such as growing difficulties with narcotics defenders or 
mass demonstrations, as opposed to any substantial bearing on a specific 
stage of the criminal process.

A special student project has been added this year, in an attempt to 
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contribute material to a selected area of criminal procedure which could 
benefit significantly from added research. On that basis, the growing 
problem of courtroom disruption was carefully analyzed through the 
use of questionnaires sent to federal, state, and municipal judges in all 
50 states. Their reactions were tabulated by computer, which then 
developed an empirical profile of existing judicial responses to various 
aspects of a disruption. The purpose of the study was to set out a 
practical and logical method for handling disruptions, under the assump
tion that prior preparation may be the essential factor in successful 
courtroom control. The objective, as with the entire Note, is to pre
sent timely information, stimulated by recent appellate experiences, in 
a fashion structured for usefulness and designed to allow complete 
commentary on criminal law and procedure.
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Arrest, Search, and Seizure

PROBABLE CAUSE

The fourth amendment’s protection against unreasonable search and 
seizure,1 which requires the finding of probable cause2 as an indispens
able prerequisite to a search warrant, has also been construed to require 
probable cause for warrantless arrests3 and searches.4 Often it is the 
variety of circumstances surrounding these warrantless searches and 
seizures which leads to the litigation of probable cause issues on consti
tutional grounds.5 To complicate the situation, findings of probable 

1 U.S. Const, amend. IV. There have been various theories developed as to the 
proper relationship between the reasonableness and warrant clauses of the fourth amend
ment. One theory finds the two clauses complementary. Adherents of this theory 
note an historical preference to place a magistrate between the citizen and the police, 
thus protecting the citizen from hastily conceived and unilateral police action. The 
second interpretation treats the warrant and reasonableness clauses as independent and 
severable. Proponents of this theory argue that searches and seizures conducted without 
a warrant should be judged solely by the standards of reasonableness. The Court has 
declined to apply either theory to all areas of search and seizure. See Player, W arrantless 
Searches and Seizures, 5 Ga. L. Rev. 269-71 (1971).

2 Probable cause exists when known facts and circumstances warrant a reasonably 
prudent man in believing that a particular offense has been or is being committed. Beck 
v. Ohio, 379 U.S. 89, 91 (1964); Wong Sun v. United States, 371 U.S. 471, 479 (1963); 
Carroll v. United States, 267 U.S. 132, 162 (1925). Probable cause is based upon 
probabilities, on “the factual and practical considerations of everyday life on which 
reasonable and prudent men, not legal technicians act.” Brinegar v. United States, 338 
US. 160, 175 (1949). The prior background or experience of the specific officer who 
observes an event was held by the Second Circuit this term to be a legitimate factor 
in determining whether that event gave rise to probable cause. United States v. 
Wabnik, — F.2d —, — (2d Cir. 1971). See also Note, The United States Court of 
Appeals for the District of Columbia Circuit: 1969-1910 Term, 59 Geo. L.J. 591, 594-97

1970) [hereinafter cited as Circuit Note: 1969-1910 Term].
3 See, e.g., Henry v. United States, 361 U.S. 98, 102 (1959); Draper v. United States, 

358 US. 307, 310 (1959); Gatlin v. United States, 117 U.S. App. D.C. 123, 128 n.10, 
326 F.2d 666, 671 n.10 (1963).

4 See, e.g., Chambers v. Maroney, 399 US. 42, 52 (1970); Sibron v. New York, 392 
US. 40, 62 (1968); Mapp v. Ohio, 367 U.S. 643, 644-45, 655 (1961).

5 The exclusionary rule announced for federal criminal trials in Weeks v. United 
States, 232 U.S. 383, 393 (1914), and extended to state criminal actions in Mapp v. Ohio, 
367 U.S. 643, 655 (1961), provides the means for appellate review. Recent dissatisfaction 
with the inflexibility of the exclusionary rule has inspired the American Law Institute 
to propose an alternative to the automatic exclusion of evidence obtained in violation of 
a defendant’s rights. The proposal bans only evidence obtained in such a manner as 
to substantially violate the rights of the defendant and suggests seven criteria for de
termining whether the violation was substantial: (1) the importance of the particular 
interest violated; (2) the extent of deviation from lawful conduct; (3) the extent to 
which the violation was wilful; (4) the extent to which privacy was invaded; (5) the 
extent to which exclusions will tend to prevent violations of this code; (6) whether, 
but for the violation, the things seized would have been discovered; and (7) the extent 
to which the violation prejudiced the moving party’s ability to support his motion, or 
to defend himself in the proceeding in which the things seized are sought to be offered 
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cause at each stage from the initial police determination to appellate 
review must continually be re-examined.6 Nevertheless, despite the 
Supreme Court’s preference for an independent determination of prob
able cause by a magistrate prior to any search or seizure,7 the exigencies 
of day-to-day police work have led to a greater acceptance of reasonable 
determinations made by the police.8

into evidence against him. ALI Model Code of Pre-Arraignment Procedure § 8.02(2/ 
(Tent. Draft No. 4, 1971). A motion to amend the proposal by shifting the burden 
of proof to the prosecution was defeated by a 69 to 48 vote. See Washington Post. 
May 22, 1971, § A, at 1, col. 2. Several commentators have warned that the proposed 
Code, if adopted, would constitute a permission slip for more intrusive police searches. 
See id. The continued validity of the exclusionary rule and the fundamental disagree
ment over its value were demonstrated in Coolidge v. New Hampshire, 403 U.S. 443 
(1971). See also Oaks, Studying the Exclusionary Rule in Search and Seizure, 37 U. 
Chi. L. Rev. 665, 754-57 (1970).

6 The initial determination of probable cause is made either by the police or bv a 
magistrate if a warrant is sought. If the accused docs not waive a preliminary examina
tion, a commissioner or magistrate will review the initial determination. Fed. R. Crim. 
P. 5(c). The trial court judge will also examine the facts and determine whether 
probable cause existed for the arrest if a motion to invalidate the arrest for lack of 
probable cause is entered. If the point has been preserved with a motion to suppress 
before the trial court, an appellate court will make a further ruling on the issue. Finally, 
statutory habeas corpus proceedings bring the issue before appellate courts when the 
motion to suppress has not been made. See United States v. White, 139 U.S. App. 
D.C. 32, 34, 429 F.2d 711, 713 (1970).

7See, e.g., Spinelli v. United States, 393 U.S. 410, 419 (1969); United States v. 
Ventrcsca, 380 U.S. 102, 105-06 (1965); Aguilar v. Texas, 378 U.S. 108, 110-11 (1964). 
In order to encourage police use of the warrant procedure, reviewing courts will accept 
the finding of probable cause by a magistrate upon less persuasive or judicially compe
tent evidence than when no such determination has been made. 378 U.S. at 111.

8 See, e.g., Warden v. Hayden, 387 U.S. 294, 298-99 (1967); Beck v. Ohio, 379 U.S. 
89, 91 (1964); Brinegar v. United States, 338 U.S. 160, 175-76 (1949); Bailey v. United 
States, 128 U.S. App. D.C. 354, 358, 389 F.2d 305, 309 (1967); Dixon v. United States, 
111 U.S. App. D.C. 305, 306, 296 F.2d 427, 428 (1961).

9 Warden v. Hayden, 387 U.S. 294, 302 (1967).
10 436 F.2d 155 (D.C. Cir. 1970) (Wilkey, J.; Leventhal, J.; Bazclon, C.J.). Marshall 

was seen crouched near the open door of a car by a construction worker, who related 
this information to the pursuing policeman. The officer ordered Marshall to get oui 
of the car and asked him if he owned the vehicle. Receiving no response, the officer 
pulled Marshall from the car and arrested him. Id. at 156.

11 Id. at 157.

For arrest, probable cause must be decided on the merits of each 
case, because an inflexible standard cannot be prescribed for the multi
tude of potential fact situations.9 10 The arrest of a suspected bank robber 
crouched in the back seat of a car, within minutes of the robbery and 
only 100 yards from the bank, was upheld by the United States Court 
of Appeals for the District of Columbia Circuit this term in Marshall v. 
United States.™ The court found that the police officer had probable 
cause to arrest,11 basing its decision on the following: (1) the short time 
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period between the robbery and the accused’s apprehension; (2) the 
short distance from the hiding place to the bank; (3) the direction of the 
robber's flight corresponding with the point of apprehension; (4) the 
“plainly visible” and “highly unusual" condition12 of the accused; and 
(5) his lack of response to the officer’s questions. The totality of the 
circumstances13 warranted a reasonable belief that the suspect was the 
bark robber, and that his arrest was therefore reasonable. Appellant’s 
silence as an indication of criminal activity is a questionable holding, but 
in this case the court did not consider possible fifth amendment prob
lems.14 15

' - Marshall, lying on the rear floor of the car, was sweating profusely, although his 
clothing was dry. His pants were unzipped and he was wearing no belt or shoes. Id. 
at 15". The court noted Marshall’s admission that at the time he crawled into the back 
seat to lie down the temperature was about 90 degrees Fahrenheit. Id. at n.3.

13 The totality of circumstances concept allows a determination of probable cause 
from several factors viewed as a whole, even when none of the individual factors 
standing alone would allow such a determination. See Davis v. United States, 133 U.S. 
App. D.C. 172, 174, 409 F.2d 458, 460, cert. denied, 395 U.S. 949 (1969); Dixon v. United 
States, 111 U.S. App. D.C. 305, 306, 296 F.2d 427, 428 (1961).

14 436 I'.2d at 157. A common police attitude is that refusal to cooperate with an 
interrogating officer is indicative of guilt. See L. Tiffany, D. McTntyre, & D. Roten- 
i.erg. Detection of Crime: Stopping & Questioning, Search & Seizure, Encouragement 
& Entrapment 60 (1967).

15 439 F.2d 511 (D.C. Cir. 1970) (Bazelon, C.J.; Fahy & Leventhal, JJ.).
16 The police corroboration necessary to establish probable cause must be of a type 

which would support the reliability of the informant and which would indicate that 
the informant had gathered his information in a reliable manner. Spinelli v. United 
States, 393 U.S. 410, 417 (1968); Aguilar v. Texas, 378 U.S. 108, 114 (1964). In Kleinbart, 
rhe corroboration consisted of the events which occurred at Kleinbart’s hotel room and 
the knowledge of the police that a “housebreaking” such as that described by the in
former had occurred. 439 F.2d at 512-13.

1" The informer’s call was received in the afternoon of Inauguration Day, 1965. The 
policeman then phoned both the United States Commissioner at his home and the Court 
of General Sessions in an attempt to secure a warrant. The Commissioner stated that 
he had no pass to enter the courthouse where his office was located and that no one 
answered the phone at the Court of General Sessions. A final call, to an Assistant 
United States Attorney, resulted in directions to go to the hotel and investigate the 
“drug store housebreaking.” 439 F.2d at 512.

In Kleinbart v. United States™ the District of Columbia Circuit 
determined that an informer’s tip and subsequent corroborating events16 
permitted a finding of probable cause for arrest and justification for a 
warrantless entry. Three policemen, acting on the tip but unable to 
locate a magistrate in order to secure a warrant,17 came to Kleinbart’s 
hotel room to investigate a “housebreaking.’’ One detective, stationed 
in the room next to Kleinbart’s, observed a small bottle thrown from 
Kleinbart’s window and shouted this information to two other officers 
who demanded that Kleinbart open the door. Hearing a commotion 
inside, they forcibly entered the room, arrested Kleinbart, and seized 
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both evidence found in the room and the bottle thrown from the 
window. The court, recognizing the attempts by the police to secure 
a warrant,18 viewed the police action as a constitutionally proper entry 
justified by exigent circumstances. The court further held that the 
officers merely asked to speak to Kleinbart, and that his reaction, com
bined with the informer’s tip, established probable cause for the war
rantless entry.19

18439 F.2d at 513; see Dorman v. United States, — U.S. App. D.C. —, 435 F.2d 
385, 387-88 (1970) (en banc). See generally Circuit Note: 1969-1910 Term, at 594-611.

19 A comparison with Ker v. California, 374 U.S. 23 (1963), upon which the court 
relied, shows a quantitative difference in the information known to the police prior to 
the warrantless entry. In Kleinbart, the only additional corroborative information avail
able to the police was the fact that a bottle had been thrown from the window, coupled 
with the knowledge that the housebreaking related by the informer had indeed oc- 
rurred. In Ker, the police had observed Ker at a distance, meeting a man from whom 
a police undercover agent had bought marijuana the evening before, under circum
stances almost identical to the previous transaction. The police verified that the auto
mobile Ker was driving at that time was registered to him and thereby obtained the 
address of his apartment. This corroborative information, when combined with the 
informer’s tip that Ker had been selling marijuana obtained from the same man Ker was 
seen meeting, was held to constitute probable cause. Id. at 35-36.

20 439 F.2d 628 (D.C. Cir. 1971) (Gordon, D.J.; Tamm & Robb, JJ.). See also United 
States v. Fuller, 441 F.2d 755, 759 (4th Cir. 1971); United States v. Gardner, 436 F.2d 
381, 382 (2d Cir. 1971); United States v. Mendoza, 433 F.2d 891, 894 (5th Cir. 1970).

21 378 U.S. 108 (1964). The traditional two-pronged test of Aguilar requires that
the magistrate be informed of (1) some of the underlying facts and circumstances upon 
which the informant based his information and (2) some of the underlying circum
stances from which the officer concluded that the informant was reliable or his in
formation credible. Id. at 114. When the informer is a victim of the crime, a showing 
of reliability is unnecessary. United States v. Mahler,----F.2d------(9th Cir. 1971).
Questions as to the reliability or even the existence of an informer are rendered moot 
when the corroborating observations of the police would establish probable cause apart 
from the informer’s tip. United States v. Moon, 351 F.2d 464, 465 (2d Cir. 1965), cert, 
denied, 383 U.S. 929 (1966). See also United States v. Comissiong, 429 F.2d 834 (2d 
Cir. 1970). The magistrate is also entitled to consider as reliable the information given 
by a participant in the crime. United States v. Viggiano, 433 F.2d 716, 718 n.3 (2d Cir. 
1970). A recent Supreme Court decision struck down a conviction in a case in which 
the search warrant had been issued by the Attorney General of New Hampshire, who 
later prosecuted the case. The Court ruled that the warrant procedure required a 
“neutral and detached magistrate” and that the New Hampshire procedure, later 
changed, was unconstitutional. Coolidge v. New Hampshire, 403 U.S. 443 (1971); see 
note 5 supra. See also Washington Post, June 29, 1971, § A, at 18, col. 1; id., June 22, 
1971, § A, at 1, col. 2.

SEARCH WARRANTS

United States v. Long20 21 examined the question of the sufficiency of an 
affidavit supporting a search warrant under the “two-pronged" test of 
Aguilar v. Texas?1 and the alternative test set forth in Spinelli v. United 
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States.22 The affidavit reviewed by the court stated in essence that two 
informants had “personal knowledge” that appellant was conducting a 
numbers operation. The court reasoned that this language alone would 
not provide a magistrate with an adequate description of the underlying 
circumstances from which the informer concluded that the numbers 
operation was being conducted and thus failed the Aguilar test. The 
affidavit was also inadequate under the requirements of Spinelli, because 
the informants’ tips did not describe Long’s criminal activity with suf
ficient detail to allow the magistrate to conclude that the informers 
were relying on more than just casual rumors or Long’s reputation.23 
The Supreme Court had reasoned in Spinelli that the reliability of an 
informer's report could be shown by the quantity and detail of infor
mation he provided24; however, the mere conclusory statements con
tained in the Long affidavit provided little of the necessary detail from 
which a magistrate could make a determination as to the informer’s 
reliability.25

22 393 U.S. 410 (1969). The Court indicated in Spinelli that an affidavit insufficient 
under the Aguilar standards could be cured by independent police corroboration of the 
items which were deemed insufficient. The degree of corroboration necessary to cure 
the defect was compared to the Draper standard for probable cause. Id. at 417; see 
Draper v. United States, 358 U.S. 307 (1959).

22 Accord, United States v. Cobb, 432 F.2d 716 (4th Cir. 1970); United States v. 
Nasse, 432 F.2d 1293, 1300 (7th Cir. 1970). Defendant’s reputation often plays a part 
in the determination of probable cause, but the magistrate should also be presented 
with a factual account of past events relating to the individual involved, such as prior 
convictions for similar criminal conduct. See Note, The Role of Reputation in Estab
lishing Probable Cause for Arrest and Search, 1969 Wash. U.L.Q. 339. “The most 
difficult component of a reputation to evaluate is a peace officer’s assertion that the ac
cused is ‘known’ to have engaged in criminal behavior of which he is now suspected.” 
Id. at 343; see Spinelli v. United States, 393 U.S. 410, 414 (1969).

24 The Court in Spinelli first tested the affidavit by Aguilar standards. Since the 
affidavit failed to set forth any of the facts and circumstances from which the magistrate 
could conclude that the informer had obtained his information in a reliable way, the 
Court then measured probable cause by the “sufficiency of detail” test. 393 U.S. at 417- 
18; see Draper v. United States, 358 U.S. 307 (1959).

25 439 F.2d at 629-30. See also United States v. Viggiano, 433 F.2d 716 (2d Cir. 1970).
26 See Schmerber v. California, 384 U.S. 757, 766-67 (1966).
27 432 F.2d 1328 (D.C. Cir. 1970) (McGowan, J.; Tamm, J.; Burger, J., not partici

pating) .

EXECUTION OF WARRANTS

In addition to guaranteeing that no warrants shall be issued without 
probable cause, the fourth amendment guards against the unreasonable 
execution of searches and seizures.26 27 The appellant in United States v. 
Harrison,2' before the District of Columbia Circuit this term, contended 
that officers entering his apartment under a valid warrant had violated 
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either his fourth or fifth amendment rights28 when they grabbed him 
by the throat to prevent him from swallowing an envelope later found 
to contain heroin.29 30 The court held that appellant’s reliance on Rocbiii 
v. California^ which had stated that a warrantless seizure, manhandling, 
and subsequent stomach pumping “shocked the conscience” and there
by warranted reversal on due process grounds,31 was misplaced, because 
in the present instance officers were acting to prevent the destruction 
of evidence in the course of executing a valid warrant.32 The court in 
Harrison failed, however, to provide needed guidelines,33 34 merely citing 
Schmerber v. California for the proposition that the police conduct 
in this case was “far from establishing undue force or brutality.” 35

28/6/. at 1330.
29 Id. Courts have upheld similar searches. See People v. Sanches, 189 Cal. App. 2d 

720, 11 Cal. Rptr. 406 (Ct. App. 1961); Commonwealth v. Tunstall, 178 Pa. Super. 
359, 115 A.2d 914 (1955). But see People v. Martinez, 130 Cal. App. 2d 54, 56, 278 P.2d 
26, 27 (Ct. App. 1955). See L. Tiffany, D. McIntyre, Jr., & D. Rotenberg, supra 
note 14, at 145-48.

30 342 U.S.165 (1952).
31 Id. at 172-74.
32 432 F.2d at 1329. Despite its similar factual setting, Rochin was distinguished 

because it involved a warrantless search. Rochin succeeded in swallowing the narcotics 
before the police could force his mouth open. At this point he was taken to a hospital 
and, at the direction of the officers, was forced to submit to a “stomach pumping” re
sulting in vomiting and the retrieval of the narcotics. 342 U.S. at 166.

33 The lack of appellate court guidelines which can be understood and applied in 
both split-second encounters and normal on-the-strect patrol work has received 
critical attention. See Washington Post, Apr. 18, 1971, § B, at 1, col. 1. Guidelines for 
a related situation were spelled out by the Supreme Court in Schmerber. 384 U.S. 
at 770-72. See generally Note, Scope Limitations for Searches Incident to Arres'. 
78 Yale L.J. 4$3 (1969).

34 384 U.S. 757 (1966). Schmerber resembled Rochin in that in each case there was 
a physical invasion of the appellant's person. The invasion in Schmerber consisted 
of the taking of a blood sample by a physician, under the direction of the police. The 
purpose of the extraction was to determine whether the appellant had violated the 
laws against driving an automobile while intoxicated. The Court indicated that the 
protection against unreasonable searches and seizures was satisfied because (1) there 
was plainly probable cause to arrest Schmerber and to suggest the relevance and 
probability of success of a blood test; (2) the officer might reasonably have believed that 
destruction of the evidence was imminent; and (3) the test chosen was a reasonable one 
and was administered reasonably. Id. at 766-72.

35 432 F.2d at 1330.
36 The search can precede or follow the arrest. The crucial question is not one of 

timing, but of whether or not the officer possessed sufficient information at the time 
to render the arrest lawful. See, e.g., Preston v. United States, 376 U.S. 3 64, 367 (1964); 
Brinegar v. United States, 338 U.S. 160 (1949); Carroll v. United States, 267 U.S. 1U 
(1925).

SEARCH INCIDENT TO AN ARREST

A search incident to a valid arrest36 is permitted to protect the arrest
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ing officer, to deprive the arrestee of potential means of escape, to pre
vent the destruction of evidence, or to frustrate a possible escape.37 
Nevertheless, the definition of the permissible scope of a search incident 
to a lawful arrest has undergone a sporadic development.38 The pre
vailing rule today limits the search to the suspect’s person and to an 
area under his immediate physical control.39 40 In United States v. Collins*®  
the District of Columbia Circuit found that the mere presence of the 
appellant as a passenger in a car used in a holdup six days previously 
did not provide probable cause for his arrest for robbery, and that since 
the robbery arrest was invalid, narcotics found from a subsequent un
warranted search were inadmissible as evidence.41 *

37 Chimel v. California, 395 U.S. 752, 763 (1969). See also United States v. Rabinowitz, 
339 US. 56, 72 (1950) (Frankfurter, J., dissenting).

38 The Supreme Court’s definition of search incident to arrest has continually been 
narrowed with each case overruling the previously broader interpretation. Chimel v. 
California, 395 U.S. 752, 763 (1969); United States v. Rabinowitz, 339 U.S. 56, 64 (1950); 
Harris v. United States, 331 U.S. 145, 147 (1947).

39 395 U.S. 752, 763 (1969). The phrase “immediate physical control,” indicating 
an area within reach of a suspect from which he could obtain a weapon or destroy 
evidence, marks a departure from the language “under the control” of the suspect used 
in Rabinowitz and construed in that case to include the desk, safe, and filing cabinets 
in the room in which the arrest took place.

40439 F.2d 610 (D.C. Cir. 1971) (Robinson, J.; Fahy, J., concurring; Robb, J., dissent
ing). Judge Fahy found it unnecessary to go beyond the first argument examined by 
Judge Robinson, indicating that since the arrest of appellant for robbery was unlawful 
and the seizure of the purse was incidental to that illegal arrest, the contents of the 
purse were inadmissible as the fruit of an unlawful arrest. Judge Fahy indicated that 
when the purse was found to contain narcotics and appellant was arrested again, this time 
for narcotics violations, the illegality of the seizure was not remedied. Id. at 618. Judge 
Robb would have affirmed the conviction, construing the search as a search of the auto
mobile incident to the arrest of the suspected robber, who was in the car at the time 
of appellant’s arrest. Emphasizing that the purse was on the floor of the car and 
not on appellant’s person, Judge Robb raised the possibility that the purse might have 
contained cither coins taken in the robbery or ammunition for the pistol used in the 
robbery. Id. at 618.

41 439 F.2d at 614-15. See generally United States v. Di Re, 332 U.S. 581 (1948); 
United States v. Williams (Barrington), 442 F.2d 738 (D.C. Cir. 1970) (MacKinnon, J.; 
McGowan & Robb, JJ.). The court in Williams (Barrington) determined that the arrest 
was valid and based its conclusion upon cither of two theories: (1) a trespass committed 
in the presence of the arresting officers or (2) a determination of probable cause for the 
arrest of appellant for violation of narcotic laws, based upon the totality of the circum
stances. 442 F.2d at 740.

<2 392 US. 1 (1968).

THE TERRY DOCTRINE

In Terry v. Ohio* 2 the Supreme Court declared that the police prac
tice known as stop and frisk did not violate the fourth amendment 
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protection against unreasonable searches and seizures.43 This judicial 
recognition of the need for protecting police officers sometimes permits 
a limited detention and search, but it is well settled that an intrusion 
beyond what is necessary to accomplish a legitimate security objective 
is unreasonable.44 In United States v. Robinson (Willie),45 the District 
of Columbia Circuit reviewed a police search of appellant’s person after 
he had been arrested for a traffic violation.46 While refusing to declare 
that there is an unqualified right to search all persons as incident to a 
lawful arrest,47 the court discussed within its opinion the “scope limita
tion principle” which hopefully will help establish a standard of police 
procedure once the case is finalized. Robinson was remanded for a 
supplementary evidentiary inquiry on a motion to suppress.48 Judge 

43 The officer had seen Terry and others engaged in suspicious conduct and was 
privileged to take necessary measures to determine whether Terry and his companions 
were armed. Id. at 24. The Court examined the arresting officer’s conduct and determined 
that his limited exploration of Terry’s person to discover if he were armed was reason
able police conduct under the circumstances, even though the officer did not have 
probable cause to arrest when he stopped Terry and began to frisk him. See also Sibron 
v. New York, 392 U.S. 40, 66-68 (1968); State v. Henry, 51 Ohio Op. 2d 303, 256 
N.E.2d 269 (C.P. 1969). See generally La Fave, “Street Encounters” and the Constitution: 
Terry, Sibron, Peters, and Beyond, 67 Mich. L. Rev. 40 (1968); Note, “Stop and Frisk" 
tender the Fourth Amendment: Terry and Sibron, 6 Houston L. Rev. 333 (1968); 4 
Akron L. Rev. 128 (1971).

44 “The scope of the search must be ‘strictly tied to and justified bv’ the circumstances 
which rendered its initiation permissible.” 392 U.S. 1, 17-19 (1968). See, e.g., Warden v. 
Hayden, 387 U.S. 294, 310 (1967) (Fortas, J., concurring); Preston v. United States, 
376 U.S. 364, 367-78 (1964); Agnello v. United States, 269 U.S. 20, 30-31 (1925).

45 No. 23,734 (D.C. Cir., Dec. 3, 1970) (Wright, J.; Leventhal, J.; Wilkey, J., dis
senting), vacated and rehearing granted, Order of Jan. 22, 1971 (en banc); see United 
States v. Morris, 440 F.2d 224, 225 (D.C. Cir. 1970) (per curiam) (Wright, J.; McGowan, 
J.; MacKinnon, J., dissenting). The court remanded Morris for a supplementary 
evidentiary inquiry to elicit further testimony to determine whether the search involved 
came within the Terry rationale. 440 F.2d at 225. Dissenting, Judge MacKinnon con
cluded that the arresting officer had probable cause, based on: (1) an affirmative allega
tion asserted on personal knowledge and direct personal observation by a citizen; (2) 
the citizen was previously known to the officer; (3) the citizen supported his accusation 
by standing by while the appellant was being detained, searched, and arrested by the 
officer; and (4) there was nothing stale about the charge levied at the appellant bv the 
citizen. Id.

46 The violations consisted of driving after his operator’s permit had been revoked 
and obtaining a permit by misrepresentation. The officer had previously made a routine 
stop of Robinson and had noted a discrepancy between the birthdates recorded on his 
driver’s license and his selective service classification card. No. 23,734, at 2-3.

47 Id. at 16 n.13. The Government disclaimed any reliance on the doctrine of plain 
view and conceded that the arresting officer did not limit himself to a mere patdown. 
Id. at 12-13.

48 No. 23,734, at 10-12. The scope limitation principle requires that when the police 
search a person incident to arrest, the search must be directed to finding evidence 
which the arresting officer has probable cause to believe will be found on the person, 
and that the search be no more intensive than necessary to recover such evidence. Id. 
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Wright, in the majority opinion, pointed out that the only possible 
justification for the search of Robinson was the protection of the arrest
ing officer, since a driver’s permit, which was the only evidence of the 
crime for which the arrest was made, had already been surrendered prior 
to the officer's search.49 Judge Wright’s conclusion that the search inci
dent to a traffic offense was unreasonable reflected a balancing of com
peting interests.50 Since a frisk would have fulfilled the legitimate goal 
of protecting the officer, the further intrusion of a full scale search was 
unnecessary under the circumstances and therefore unreasonable under 
the fourth amendment.51 Other federal courts addressing the traffic 
arrest problem have likewise consistently held that, absent special cir
cumstances,52 a search unrelated to the offense for which an arrest is 
made is impermissible.53

at 10. The possibility of a protective search for a traffic violation lies well within the 
scope limitation principle but no greater intrusion into personal privacy can be legiti
mized. Id. at 11.

49 No. 23,734, at 15-16. Prior to Terry, policemen could not legally make any stop 
for questioning without probable cause for arrest. See Henry v. United States, 361 U.S. 
98, 102-04 (1959); Bailey v. United States, 128 U.S. App. D.C. 354, 357, 389 F.2d 305, 
308 (1967). Terry held that a stop without probable cause is valid if the need to stop 
and search is based on activities which would arouse the suspicions of a reasonable law 
enforcement officer and arc sufficient to balance the extent of the intrusion. 392 U.S. 
at 21-22, 24-25.

50 No. 23,734, at 20. The legitimate objectives of a search incident to an arrest are: 
(1) the seizure of fruits, instrumentalities, and other evidence of the crime for which 
the arrest is made, in order to prevent its destruction or concealment and (2) the 
removal of any weapons that the arrestee might seek to use to resist arrest or effect 
his escape. See, e.g., Chimel v. California, 395 U.S. 752, 762-63 (1969); Katz v. United 
States, 389 U.S. 347, 357 n.20 (1967); Preston v. United States, 376 U.S. 364, 367 (1964). 
See also Note, Searches of the Person Incident to Lawful Arrest, 69 Colum. L. Rev. 
86', 870-71 (1969); Note, Scope Limitations for Searches Incident to Arrest, 78 Yale 
I .J. 433, 436-37 (1969); 1959 Wis. L. Rev. 347, 349 n.14.

51 No. 23,734, at 16. The total protection of the police officer would have resulted 
in a complete sacrifice of the suspect’s right to privacy. The frisk offers the officer 
substantial protection and is the maximum intrusion which could be construed as rea
sonable for this purpose under the fourth amendment. Id. at 24.

52 Know ledge presented to an arresting officer after the automobile is stopped, such as 
evidence of another crime within plain view or conduct on the part of the occupants 
of the car indicating that the traffic violator is under the influence of drugs or alcohol 
are common examples of “special circumstances.” No. 23,734, at 18 n.15; see United States 
v. One 1963 Cadillac Hardtop, 224 F. Supp. 210, 213-14 (E.D. Wis. 1963).

53 No. 23,734, at 17-19. See, e.g., United States v. Humphrey, 409 F.2d 1055, 1057-58 
(10th Cir. 1969) (mere assertion by officer that “any time we stop a car we are in 
danger” does not justify search); United States v. One 1963 Cadillac Hardtop, 224 F. 
Supp. 210, 213-14 (E.D. Wis. 1963) (unusual action of one occupant and aluminum 
foil packet dropped by another in plain view of officer justified search); United States 
v. Tate, 209 F. Supp. 762 (D. Del. 1962) (search not justified when speeder, offering 
resistance, was subdued, handcuffed, and placed in patrol car before search of his car).
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WARRANT REQUIREMENT EXCEPTIONS FOR INTRUSIONS
INTO PRIVATE HOMES

Exigent Circumstances. Entry into a private home without a
warrant, for either the purpose of making an arrest or conducting a 
search is, subject to specific exceptions,54 55 56 proscribed by the fourth 
amendment. The two exceptions to the warrant requirement set forth 
in Dorman v. United States™ and United States v. Miller™ are similar,57 
but the opinion in Dorman, setting forth six principal factors relevant to 
determining whether an “urgent need” exists,58 has seemingly evolved 
into the Dormant rule.59 60 This term, the District of Columbia Circuit in 
United States v. Harris (Thomas),™ examined those six factors in a 

54 In Katz v. United States, the Court set out the three exceptions it considered to be 
“specifically established and well delineated:” (1) a search incident to a lawful arrest; 
(2) a search to which a suspect consents; and (3) a search justified on grounds of 
exigent circumstances. 389 U.S. 347, 357-58 (1967); see, e.g., Chimel v. California, 395 
U.S. 752, 762-63 (1969) (incident to arrest); Warden v. Hayden, 387 U.S. 294, 298-99 
(1967) (exigent circumstances of hot pursuit); Schmerber v. California, 384 U.S. 757, 770 
(1966) (exigent circumstances of possible destruction of evidence); Stoner v. Califonia, 
376 U.S. 483, 487-90 (1964) (consent); Jackson v. United States, 112 U.S. App. D.C. 
260, 263, 302 F.2d 194, 197 (1962) (exigent circumstance of preventing escape).

55  U.S. App. D.C. —,---------- , 435 F.2d 385, 393-94 (1970) (en banc). In
Dorman, the police had sufficient probable cause to procure an arrest warrant but were 
unable to locate quickly an appropriate judicial officer. They then made a warrantless, 
nighttime entry into Dorman’s residence in search of him. The unconsentcd entry was 
not made in hot pursuit. The court attempted to set forth guidelines for police entry 
which would limit the intrusion to the minimum necessary to protect the communin’. 
Id. at---- , 435 F.2d at 392-93.

56 No. 22,332 (D.C. Cir., June 20, 1970). Miller was seen fleeing from the scene of a 
burglary and was followed by police to an apartment. Miller answered the door and 
was recognized by the police, who demanded entry. The entry was held justified 
under the “hot pursuit” exception to the warrant requirement, while an expanded search 
for “hostile persons” was distinguished from Chimel because of the “special circum
stances” of the hot pursuit. Id.

5? See Circuit Note: 1969-1910 Term, at 600-06. “Urgent need” may be nothing more 
than another classification of “exigent circumstances.”

58 ----U.S. App. D.C. at------ , 435 F.2d at 392-93. These factors arc: (1) a grave
offense; (2) a suspect who is believed to be armed; (3) a strong showing of probable 
cause; (4) a strong reason to believe the suspect is on the premises; (5) a likelihood 
of escape without swift apprehension; and (6) a peaceable though unconsented entry. 
An additional consideration—whether the entry was at night—was seemingly applied 
on the facts of Dorman. At least one other circuit has elevated the question of night 
entry to the level of the six principal factors. In Vance v. North Carolina, the court 
used the fact that the entry occurred in the early afternoon to balance the complete 
absence in the record of any reason for believing that the appellant was on the 
premises. 432 F.2d 984, 991 (4th Cir. 1970).

59 Criticism that the Dorman rule is excellent for law review notes but difficult to 
translate into guidelines for police action has been voiced by the D.C. Police Depart
ment General Counsel. See Washington Post, Apr. 18, 1971, § B, at 1, col. 1.

60 435 F.2d 74 (D.C. Cir. 1970) (Wilkey, J.; Tamm, J.; MacKinnon, J., dissenting). 
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case in which the police did not have probable cause for arrest or for 
a warrant until the door to appellant’s apartment was opened.01 The 
person who opened the door roughly fit the description of one of the 
robbers, and the officers, having knowledge of certain facts and cir
cumstances02 including the fact that coins were taken in the robbery, 
saw several stacks of coins on a table inside the apartment. The court, 
although considering the Dorman issue of whether warrantless entry 
invalidated the arrest and search, ultimately decided that probable cause, 
exigent circumstances, and the prospect of unreasonable delay in ob
taining a warrant all converged and manifested themselves at the moment 
the door was opened to the police,03 thereby justifying the warrantless 
entry and subsequent arrest.

Consent. An additional exception to the general requirement of
a warrant is the search based upon consent.61 62 * 64 The determination of 

1 he investigation of an armed payroll robbery in which one employee had been 
wounded led police to appellant’s neighborhood, where appellant’s car was discovered 
with the engine still warm, bearing no license plates but with bolts for them on the 
ground nearby. At this time, the policemen knew: (1) that the payroll robbers had 
fled in a car bearing license plates registered to another car owned by a person with 
appellant’s last name; (2) appellant owned a car fitting the description of the one found; 
and 3) a person with the same last name as appellant’s worked for the company which 
had been robbed. In addition, a knock at appellant’s door produced sounds of hurried 
activity from within the apartment. When the door was opened the police recognized 
a man who was a known felon and who matched the description of one of the robbers. 
The police also observed a stack of coins on a table inside the apartment, a particularly 
significant event in light of the fact that a large number of coins had been taken in the 
robbery. Id. at 78-79.

61 The Sixth Circuit reviewed a similar case but approved the warrantless entry on 
the basis of the hot pursuit doctrine of Warden v. Havden, 387 U.S. 294 (1967). The 
police, having traced footprints from the getaway car to an apartment building and 
acting on a neighbor’s tip that men had entered an upstairs apartment minutes before, 
were held to have had probable cause to search a supposedly unoccupied upstairs 
apartment. United States v. Rose, 440 F.2d 832, 833-34 (6th Cir. 1971).

62 Sec note 59 supra and accompanying text. In both Kleinbart and Harris, officers 
already having certain information concerning suspected criminal activity on the part 
of occupants of apartments observed further events which gave them probable cause 
to enter the apartments. The court in Kleinbart declined to consider the Dorman aspects 
of entry without a warrant, and instead concluded that the officers in the course of 
investigating the crime had probable cause to arrest and justification to enter the apart
ment when they saw and heard things which corroborated this information. 439 F.2d 
at 513. The court in Harris could have followed the same approach but chose instead 
to elaborate on Dorman.

«3 435 F.2d at 80.
64 Federal courts have carefully viewed prosecution claims of consent. See, e.g., 

Hoover v. Beto, 439 F.2d 913 (5th Cir. 1971); Judd v. United States, 89 U.S. App. D C. 
64, 190 F.2d 649 (1951); United States v. Blalock, 255 F. Supp. 268 (F..D. Pa. 1966). The 
burden the prosecution bears in relying on consent as justification for a search is not 
met by showing consent given after officers state they have a warrant when the warrant 
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whether consent was actually given depends upon several factors:65 66 
the number of officers present,GG the time of day or night they ap
peared,67 the degree to which they emphasized their authority,68 
whether the person was already in police custody when he allegedly 
consented,69 and whether the consent was in writing.70 71 The question 
of consent to search arose in the District of Columbia Circuit this term 
in Bowles v. United States11 when police, without an arrest or search 
warrant, entered the apartment of Bowles’ aunt to arrest Bowles. He 
was arrested and immediately led out of the apartment without a search 
of the premises. The court found out that the aunt’s prior statement to 
police that Bowles was in the habit of visiting the apartment on a par
ticular day and time constituted consent for the police entry at that 
time to effectuate an arrest.72 No express consent to the police entry is 
evident in the record, seemingly indicating that the court chose to 
construe acquiescence as consent, rather than strictly defining consent 

later proves to be invalid or nonexistent. Bumper v. North Carolina, 391 U5. 543, 549 
(1968). Consent following a threat to obtain a warrant is clearly involuntary. United 
States v. Gomori, 437 F.2d 312, 314 (4th Cir. 1971). The issue of consent does not 
seem to hinge upon the actual state of mind of the person consenting at the time 
consent is given but rather upon whether the officers, as reasonable men, could con
clude that consent was given. See People v. Henderson, 33 Ill. 2d 225, 229-30, 210 NJE.2d 
483, 485 (1965).

65 See generally W. Lockhart, Y. Kamisar, & J. Choper, Constitutional Law: 
Cases—Comments—Questions 561-62 (3d ed. 1970).

66 See United States v. Shropshire, 271 F. Supp. 521 (E.D. La. 1967) (appellant con
fronted by a force of five men seeking entry).

61 See Judd v. United States, 89 U.S. App. D.C. 64, 66, 190 F.2d 649, 651 (1951).
68 Sec Bumper v. North Carolina, 391 U.S. 543, 548 (1968). Bumper sets forth no 

guidelines for police conduct as did Miranda v. Arizona, 384 U.S. 436 (1966), nor 
docs it differentiate between “waiver” of fourth amendment rights and a “knowing 
waiver” of those rights. Thus, it is possible, if Bumper is read broadly, for a de
fendant to waive a fourth amendment right without knowledge of its existence. The 
police are not required to advise a defendant of his rights under Bumper as they are 
under Miranda, even though the desired objective of allowing only “knowing waivers” 
should apply to the fourth amendment as well as the fifth. See generally Note, Consent 
and the Constitution after Bumper v. North Carolina, 6 Cal. W.L. Rev. 316 (1970).

w Compare Haire v. Sarver, 437 F.2d 1262 (8th Cir. 1971) (consent held freely 
given when appellant, handcuffed, in custody of several officers at night in unfamiliar 
surroundings, gave officers location of murder weapon) 'with Judd v. United States, 
89 U.S. App. D.C. 64, 190 F.2d 649 (1951) (consent held invalid where appellant ar
rested late at night without a warrant, questioned at length, then taken, handcuffed, to 
his home by four officers).

70 See United States v. Hughes, 441 F.2d 12, 16 (5th Cir. 1971).
71 439 F.2d 536 (D.C. Cir. 1970) (en banc).
72 The court felt that the aunt’s awareness that the police would probably arrive 

at her home at the date and time she had indicated was really a greater protection 
than that which she would have obtained from the usual magistrate’s ex parte warrant, 
with no specification beyond the general rule of prompt execution by the police. Id. 
at 540.
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as the voluntary waiver of a known right requiring warnings such as 
those given prior to the Miranda waiver of fifth amendment rights.73

'■‘But see Judd v. United States, 89 U.S. App. D.C. 64, 66, 190 F.2d 649, 651 (1951) 
| Government must show a freely and intelligently given consent that is unequivocal 
and specific). The requirement for a “knowing” consent does not require a warning 
by the police that the person has the right to refuse to give consent.

74 Chambers v. Maroney, 399 U.S. 42, 48-52 (1970); Brinegar v. United States, 338 
U.S. 160 (1949); Carroll v. United States, 267 U.S. 132, 153 (1925).

75 Chambers v. Maroney, 399 U.S. 42, 51 (1970).
76 “[TJhe car is movable, the occupants are alerted, and the car’s contents may never 

be found again if a warrant must be obtained.” Id. The Court in Chambers was unable 
to discern any constitutional difference between seizing and holding a car before pre
senting the probable cause issue to the magistrate or carrying out an immediate search. 
Given probable cause to search, either course of conduct would be reasonable under 
the fourth amendment. Id. at 52. Mr. Justice Harlan observed, however, that a greater 
protection of privacy could be achieved by requiring a warrant. Persons who wish to 
avoid a search would then have the protection afforded by the magistrate’s determina
tion of probable cause and those who did not would still be permitted to consent to 
rhe search. Id. at 63-65 (Harlan, J., dissenting). It is possible that an automobile which 
has been stopped on the highway can be searched under the “exigent circumstances” 
exception to the warrant requirement, while the same automobile, parked and un
occupied in front of a house, cannot be searched. See Coolidge v. New Hampshire, 
403 U.S. 443 (1971). It has been proposed that only those vehicles on the public way 
or unlawfully on private property should be subject to warrantless search, while entry 
onto private premises to gain access to the vehicle should be governed by the rules ap
plicable to the search of premises. ALI Model Code of Pre-Arraignment Procedure 
S 6.03 Comment (Tent. Draft No. 4, 1971).

77 4'7 F.2d 631 (D.C. Cir. 1970) (Leventhal, J.; Robinson, J.; Bazelon, C.J., concurring 
in part).

78 267 U5. 132 (1925).
79 399 U.S. 42 (1970).
80 437 F.2d at 633. Appellant struck a girl in the face, pointed a gun at her, and 

walked away. Id. at 632.

WARRANTLESS AUTOMOBILE SEARCHES

Automobiles may be searched without a warrant in circumstances 
that would not justify the warrantless search of a home or an office.74 
The Supreme Court has insisted upon probable cause as a minimum 
requirement for a reasonable search under the fourth amendment.75 76 77 78 79 80 
A search of a vehicle, without a warrant but with probable cause, is 
constitutionally permissible under exigent circumstances.70 This term, 
in United States v. Free?1 the District of Columbia Circuit held that 
a warrantless search of the car appellant was driving was permissible 
under the exception to the warrant requirement articulated in Carroll 
v. United States1* and reaffirmed in Chambers v. Maroney.19 Two offi
cers responded to a call reporting an assault and picked up two girls, 
one the complainant.^ Obtaining the address of the registered owner 
of the automobile Free was driving, they drove the girls to the address, 
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but failed to locate the automobile. As the officers cruised the area, the 
complainant spotted the car, and the officers stopped it. After a search 
of Free and his companion which revealed no weapons, one officer 
began to search the automobile and discovered the gun used in the 
assault under the front seat.

The court declined to view the search as incident to a valid arrest,51 
affirming the conviction instead on the basis of the alternate justifica
tion of exigent circumstances found in Chambers?2 Due to the short 
period of time between the assault and the discovery of appellant’s car, 
the court concluded that the police had probable cause for the search. 
The court emphasized two considerations which necessitated the exemp
tion from the general warrant requirement for automobile searches:

81 If viewed as a search incident to a valid arrest, the circumstances present a prob
lem concerning the extent of the search allowable under Chimel v. California, 395 U.S 
752 (1969), and also raise the question of the retroactive application of Chimel. 437 
F.2d at 633-34. Deficiencies in the record prevented the court from ruling on this 
question. Id. at 634.

82 See note 76 supra.
83 437 F.2d at 635. The court pointed out that this was not a case where, prior to the 

search, the police had both the information on which a warrant could have been 
issued and the time to obtain that warrant. Id. at 634-35. Approximately 45 minutes had 
elapsed since the assault. Id. at 633.

84See Katz v. United States, 389 U.S. 347 (1967). The fourth amendment protects peo
ple rather than places. Whatever a person seeks to preserve as private, even in an area 
accessible to the public, mav be constitutionally protected if his expectation of privacy 
is a reasonable one. Id. at 351-52.

85 437 F.2d at 635. The court expanded on the second consideration bv stressing the 
role of the home as a place of repose, away from the outside world, and the role of 
the automobile as a method of transport on the public way, in large parr exposing the 
vehicle and its contents to open view. Id.

86 437 F.2d 312 (4th Cir. 1971).
87 267 U.S. 132 (1925); see note 76 supra and accompanying text.
88 437 F.2d at 314. The court based its probable cause determination on the circum

stances as they developed in the eves of the state trooper. Pursuant to a month-old de
partmental memorandum instructing state police to investigate the cargoes of rental 
trucks, the trooper stopped an Avis truck. There was no evidence of a traffic violation 
and the driver’s papers, which indicated he was carrying a load of furniture, were

(1) the unreasonable consumption of time81 82 83 and the inefficient employ
ment of policemen required to immobilize a car pending application 
for a warrant, both of which are contrary to the public interest; and
(2) the expectation of privacy which the warrant procedure is de
signed to protect84 does not attach to an automobile in the same wav 
that it attaches to a home.85

The Fourth Circuit, in United States v. Gomori,86 87 recently pointed 
out that the probable cause requirement of Carroll v. United States31 
is that of probable cause to search the vehicle and not probable cause 
to arrest the occupant.88 The court’s finding of probable cause to search 
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in Gomori*  rested upon the general knowledge of the officer,* 90 coupled 
with appellant’s statement that his truck was empty and the officer’s 
observation to the contrary.91

in order. Id. at 313. The trooper’s suspicions were aroused when the driver stated 
that the truck was empty, since it was evident that the truck was loaded. After twice 
refusing the trooper’s requests to look inside the van, Gomori agreed to the search when 
the trooper threatened to obtain a search warrant. A cargo of untaxed cigarettes, 
later discovered to be stolen, was uncovered in the search. Id.

SJ At trial the government attorney conceded that the search could be sustained 
only on the basis of consent. The court refused, however, to accept the Government’s 
concession, indicating that counsel may have underestimated the continued validity of 
the C\:rroll-Brinegar doctrine that probable cause will justify a warrantless automobile 
search. 437 F.2d at 314-15.

90 The court attached importance to a month-old departmental memorandum which 
evidenced the knoweldge of the state police and of the trooper conducting the search 
that wide use was being made of rental trucks as vehicles for transporting stolen goods 
in the area. The trooper also knew that Gomori’s papers stated that the truck was 
carrying furniture. Id. at 313. In Terry v. Ohio, 392 U.S. 1 (1968), an officer, whose 
long experience gave him the same type of background information as that provided 
by the memorandum in Goinori, was held to have had legitimate grounds for a stop 
since he had a reasonable suspicion that a crime was in progress but not probable cause 
for an arrest when the persons whose conduct he had been observing acted suspiciously 
for a long period of time in front of a store. Using Terry as a benchmark, it would 
seem that the officer in Gomori had no more than a reasonable suspicion that the law 
was being violated.

»1 437 F.2d at 314.
92 433 F2d 644 (5th Cir. 1970).
M Id. at 647. The court further pointed out six other factors: (1) the car door was 

not locked; (2) there was no damage to the car in making the inspection; (3) there 
was no search of the private areas of the automobile, for instance the glove compart
ment, for identification; (4) there was no seizure of the car; (5) there was no infringe
ment of other property rights of the defendant, since the car was located in a repair 
garage and the owner of the garage gave the officer permission to check the car; (6) 
there was no stopping of the car in transit that might infringe the right of free move
ment. Id. at 646-47.

91 410 F.2d 373 (4th Cir. 1971). The rationale for the frisk approved in Terry was that
the safety of the officer outweighed the right of privacy invaded in the limited search.

Warrantless searches to determine automobile identification numbers 
have evoked two different responses from reviewing courts. The Fifth 
Circuit has recently held that such searches are “limited inspections” 
and not searches within the meaning of the fourth amendment. In 
United, States v. Polk?2 the court relied upon the public nature of the 
identification number as evidenced by (1) the use of the numbers in 
commercial transactions, (2) the existence of state laws involving the 
disclosure and recording of these numbers, and (3) the registration of 
automobiles by identification number and subsequent viewing of regis
tration numbers by police officers.93

T he Fourth Circuit differed from this holding in United States v. 
Poverty where it found the search of an automobile for its identifica
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tion number to be subject to the proscriptions of the fourth amend
ment. Comparing the limited search of the vehicle to the type of 
limited search authorized by Terry, the court held that only where 
there exists a legitimate reason to identify a motor vehicle is the in
spection of the identification number a reasonable search.* 95 Neither 
Polk nor Powers involved the stopping of a vehicle solely to inspect 
its identification number, but the scope limitation principle enunciated 
in Powers would appear to be the better rule because it protects the 
rights of the travelling public, yet does not deprive the police of a 
necessary investigatory procedure.

392 U.S. at 26-27. The court in Penvers emphasized as factors permitting the limited 
invasion of privacy the mobility of the vehicle and the fact that occupants of a car 
cannot embrace an expectation of privacy concerning the identification of the vehicle. 
439 F.2d at 375. The court held that such a search need not be based upon probable 
cause but could not be predicated on “unarticulated hunches” or “subjective good faith’’ 
of the officer. The proper standard can be met when the officer has a legitimate ground 
for checking the identification number. Id. at 375-76. “Requiring more ... is unjusti
fied because of the minimal invasion of privacy .... Requiring less . . . could thwart 
rights secured by the Fourth Amendment . . . .” Id. at 376. The reasoning of Powers 
is confusing, however, for if, as the court says, the occupants of a car cannot harbor 
an expectation of privacy concerning the identification of the vehicle, it is difficult to 
see how an officer’s determination of that identification can constitute a search.

95 439 F.2d at 376. The “legitimate ground” rationale for searches relied upon in 
United States v. Powers would seem also to apply when officers, arresting a person 
for a crime for which there are no instrumentalities or fruits, arc allowed to “inventon” 
the contents of the automobile before it is towed away or at the stationhouse. But see 
Dyke v. Taylor Implement Mfg. Co., 391 U.S. 216 (1968).

°6The Supreme Court consistently has held that no search has occurred when an 
officer, in a place where he has a right to be, sees something which is in plain view. 
Ker v. California, 374 U.S. 23, 43 (1963); United States v. Lcfkowitz, 285 U.S. 452, 465 
(1932); United States v. Lee, 274 U.S. 559, 563 (1927). The plain view doctrine can be 
more difficult to apply than the property-trespass oriented “protected areas” concept, 
which prevailed until Katz. The plain view doctrine, however, allows searching officers 
to take actions to bring an object into plain view which otherwise would not be and 
raises the question of whether persons may have a reasonable expectation of privacy re
garding such objects. See, e.g., United States v. Dzialak, 441 F.2d 212 (2d Cir. 1971) 
(appellant could have no reasonable expectation of privacy regarding items he placed 
in the garbage cans in front of his home, because he had voluntarily abandoned the 
items, even though a city ordinance prohibited any person not a city employee from 
taking things therefrom); United States v. Llanes, 398 F.2d 880 (2d Cir. 1968) (conversa
tion overheard through imperfectly hung door held admissable); Care v. United States. 
231 F.2d 22 (10th Cir.), cert, denied, 351 U.S. 932 (1956) (fourth amendment protection 
extends to the curtilage of the house not because of property concepts, but because, 
under given facts, appellant could harbor a reasonable expectation of privacy to this 
area).

97 James v. United States, 135 U.S. App. D.C. 314. 315 n.l, 418 F.2d 1150, 1151 n.l 
(1969).

SEARCHES NOT PREDICATED ON PROBABLE CAUSE
Plain view. It is not a search to observe that which is in plain
view,96 either to the public97 or to a policeman entitled to be at the 
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place where the observation is made.98 * The District of Columbia Circuit 
this term relied on the plain view doctrine in United States v. Johnson 
(Shelvon)™ to reverse a district court order granting Johnson’s motion 
to suppress. The record indicated that Johnson was stopped by police 
for traffic violations,100 and as he stepped from his car, the officer no
ticed white capsules on the floor. The district court, in granting the 
motion to suppress the introduction of the capsules as evidence, indi
cated that it considered the arrest a sham,101 and that there was no prob
able cause to arrest for auto theft.102 On appeal, it was noted that the 
district court limited its analysis to an unlawful search following a 
pretext arrest, which is an arrest whose sole motivation is to serve as a 
justification for the initial stopping of a suspect,103 and failed to consider 
undisputed testimony that the narcotics were in plain view of the ap
proaching officer.104 * *

98 Harris v. United States, 390 U.S. 234, 236 (1968).
"442 F.2d 1239 (D.C. Cir. 1971) (McGowan, J.; Miller, J.; Bazelon, C.J., concurring).
100 A patrolling police officer noticed that Johnson’s car did not have a 1970 sticker 

affixed to the license plate as required by law and that the right vent window was 
broken. The officer turned on the red dome light, but the car continued for a block, 
at which point the officer turned on his siren. Johnson’s car was stopped after its 
motor died in the middle of an intersection he had entered on a red light. Id. at 
1240-41. A similar set of facts led to the Fourth Circuit’s decision in United States v. 
Chalk, 441 F.2d 1277 (4th Cir. 1971) (police seizure of illegally possessed shotgun held 
valid where gun was in plain view).

101 Pretext arrests, often for vagrancy or traffic offenses, have not found favor with 
the courts, since the apparent purpose of such an arrest is to search the person so 
arrested for fruits, instrumentalities, or evidence of an unrelated, more serious offense. 
See, e.%., Amador-Gonzalez v. United States, 391 F.2d 308, 313 (5th Cir. 1968); Green 
v. United States, 386 F.2d 953, 955-56 (10th Cir. 1967); McKnight v. United States, 87 
U.S. App. D.C. 151, 152-53, 183 F.2d 977, 978-79 (1950).

102 442 F.2d at 1243.
103 The officer testified without challenge that he did not know the occupants of the 

car and had never seen them before, and that he did not have narcotics in mind when 
he began his pursuit. His interest was originally aroused by the broken window and 
apparent tag violation. Id. at 1245.

104 Id. at 1244.
105— F2d — (D.C. Cir. 1971) (per curiam) (Tamm & Wilkey, JJ.; Wright, J., 

dissenting).
lOfiThe majorin’ refers to the gap in the door as “an opening of approximately eight 

or nine inches.” Id. at---- . The dissent, citing the transcript, speaks of “an eight-inch
slit one-half inch wide.” Id. at — n.2. If Judge Wright’s reading of the record is

In United States v. Wright^ the District of Columbia Circuit con
sidered the question of the degree of police action permissible in bring
ing into “plain view” items which, without such action, would not have 
been visible to the police. A stolen automobile transmission was dis
covered when, in the course of the investigation of an automobile 
theft, a police officer, kneeling and using a flashlight, looked through 
a gap10* in a garage door. Recognizing a transmission inside the garage 
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as one which could have come from a particular stolen automobile,107 
he returned to that automobile and verified his suspicions.108 Upon his 
return to the garage, the officer discovered parts in an open section of 
a nearby car which corresponded to those stolen. Appellant and two 
others who were emerging from the garage were then arrested for 
possession of stolen property. The officer thereupon entered the garage 
and seized the transmission.109 The appellant challenged the legality of 
the officer’s first look, contending that it constituted a search, espcciallv 
since it was aided by artificial light. He further contended that the 
seizure of the transmission was tainted by the original search.110

accurate, it is difficult to conclude that anything seen through the slit could have 
been within plain view.

All of the events occurred in a two hour period from the time the stripped auto
mobile was located. Near the stripped car were various pieces of evidence leading the 
officer to the conclusion that the car had been stripped elsewhere. A systematic search 
of all streets and alleys in the area revealed sweepings of nuts and bolts, along with 
red rags of the type found at the site of the stripped car. A comparison with the 
rags which were in front of the garage in question showed they were identical. The 
officer then peered through the gap in the door and saw the transmission. Id. at

108 Id. at —.
109 Id. at —.
no Id. at —.
in The court illustrated this doctrine with Dorsey v. United States, 125 U.S. App. 

D.C. 355, 372 F.2d 928 (1967). In Dorsey, two officers approached a parked car oc
cupied by two known and recognized narcotics violators. One of the officers aimed his 
flashlight into the car revealing white-powdered gelatin capsules in a cellophane bag 
in Dorsey’s hand. Id. at 356, 372 F.2d at 929. The court stated that “iwlhcn the 
officers suddenly saw [the appellants] situated as they were at the time and place in 
question, the former were entitled to extend their preventive patrolling mission to the 
extent of approaching the car and observing what was going on inside. . . . [PJolice- 
men . . . must be able to take a closer look at challenging situations as they encounter 
them.” Id. at 358, 372 F.2d at 930-31.

u2In support, the court cited James v. United States, 135 U.S. App. D.C. 314, 418 
F.2d 1150 (1969). In Jcnnes, a police officer looking through an open garage door ob
served a partially stripped, new car; three days later when the door was ajar, he noticed 
that the car had been completely stripped. On the second occasion he entered the 
garage in which the automobile was kept to investigate further and identified it as a 
stolen car. Id. at 315, 418 F.2d at 1151. The court held that the information gained 
from the two observations prior to his entry, together with a hasty attempt by occupants 
of the garage to close the door as lie approached on an earlier occasion, constituted 
sufficient probable cause for the issuance of a warrant. Id. at 316, 418 F.2d at 1151-52; 
see notes 96-98 supra and accompanying text.

113 “There are . . . two doctrines or perhaps two different characterizations of the 
same doctrine ... on which the officer’s conduct was legally justified. For convenience 
they might be termed the ‘challenging situation’ and ‘plain view’ doctrines.” — F.2d

The court determined that the first look was not a search at all, 
relying on two doctrines—a “closer look at a challenging situation” 111 
and “plain view.” 112 The court found these doctrines to be similar, if 
not identical,113 and explained their interrelationship by holding that 
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the police were lawfully in a position to view the things eventually 
seized. According to the majority opinion, since ‘‘plain view” does 
not require an officer to keep the object under his observation in sight 
at all times, his conduct in viewing the transmission and returning 
within a short period to seize it was reasonable.114 The court noted 
that, alternatively, in exigent circumstances the officers could seize the 
transmission to prevent removal of evidence.115 In dissent, Judge 
Wright was troubled by the fact that the garage door was locked, and 
that a flashlight was used during daylight.116 Citing Katz v. United 
States'11 he contended that what the appellant obviously sought to keep 
private should have been constitutionally protected.118

at —. I he doctrines are similar in that the “closer look at a challenging situation” is 
a convenient method of bringing the visual aspects of that situation into “plain view.” 

at —. The court relied on Creighton v. United States. 132 U.S. App. D.C. 
115, 406 F.2d 651 (1968) (warrant not required where goods are in plain view when 
^topped for traffic offense).

115 Here, the court relied on United States v. Thweatt, U.S. App. D.C. , 433 
F.2d 1226 (1970), for the plain view doctrine, as well as for the proposition that ob
viousness is a form of exigency which necessitates immediate police action. F.2d 
—. —; see Dorman v. United States, — U.S. App. D.C. —, —, 435 F.2d 385, 391 

(1970).
lie — F.2d at —.

389 U.S. 347 (1967).
118—F.2d at —.
119 District of Columbia Police Regulations call for preconfinement search and seizure 

of anything of material value, “billfolds and contents, ties, belts, suspenders, and all 
weapons and other articles with which [prisoners] might injure themselves or effect 
in escape. . . .” District of Columbia Police Regulations, ch. VI, § 3 (1948).

1N433 F.2d 533 (D.C. Cir. 1970) (per curiam) (McGowan, Tamm, & MacKinnon, 
l|.'. The court held that under prcconfincment search circumstances the police could 
search the appellant for dangerous articles despite an earlier patdown for weapons.

121 \f, 22,444 (D.C. Cir., Sept. 4, 1970) (Robb, J.-. Fahy, J., concurring; Robinson, J., 
dissenting), vacated and remanded for fact finding, Order of June 24, 1971 (en banc). 
•\frer having been stopped for speeding, appellant was unable to produce an operator’s 
permit upon the officer’s request. He was arrested, patted down for weapons and 
taken to a police stationhouse for booking. Upon arrival, he was instructed, pursuant to 
police regulations, to remove the contents of his pockets. District of Columbia Police 
Regulations, ch. VI, § 3 (1948). Noticing that appellant kept one hand in his jacket pocket, 
the arresting officer “assisted him in pulling his hand out,” and discovered a “little black 
change pur«e” containing narcotics, which provided the basis for the conviction. No. 
22,444. at 4-5.

Stationhouse Searches. Underlying the customary stationhouse
search is a police privilege, which is based upon the need for protection 
from armed prisoners and from civil liability for items possessed by 
arrested persons.119 In Fuller v. United States, the District of Columbia 
Circuit held that searching a prisoner before putting him in a cell is 
reasonable police conduct.120 In United States v. Mills,121 the court 
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upheld a stationhouse search, noting that the fourth amendment pro
hibits only unreasonable searches122 and that it is entirely reasonable 
for the police to take charge of the contents of an arrested person s 
pockets for safekeeping and for removal of articles which may cause 
injury or permit an escape.123 Judge Robinson noted in his dissent that 
a “warrantless search may be extended . . . only so far as its original 
justification demands.” 124 Although Judge Robinson accepted the ma
jority’s grounds for justifying the initial search as well as their grounds 
for relieving the accused of narcotics and possessions which might aid 
escape or cause bodily harm, he would not allow invasions of personal 
effects, such as the examination of a suspect’s changepurse, which 
beyond legitimate police interest.125 By subsequent order, the court 
vacated Mills and remanded the case126 for further factual determina
tions as to the District of Columbia police practice of not searching 
persons arrested for an offense which allows collateral to be posted, 
unless the suspect cannot or will not pay.127 On remand, the district 
court found that this practice required advising the defendant of his 
right to post collateral,128 but the court was unable to determine whether 
defendant Mills had been so advised.129

122 No. 22,444, at 7. The court relied on Schmerber v. California, 384 U.S. 757, 768 
(1966) and Elkins v. United States, 364 U.S. 206, 222 (1960).

123 No. 22,444, at 7.
124 Id. at 9-10.

Id. at 11. Two alternatives are offered: (1) a waiver procedure by which the ac
cused would relieve the police from liability in exchange for not having his possessions 
searched and inventoried; or (2) a partial waiver procedure by which the accused could 
privately remove some valuables for which he wanted a receipt and then sign a waiver 
covering the rest of his possessions, which would be given to the police and not in
ventoried. In either case, the police should inform the suspect that any evidence of 
any crime discovered in the course of the inventory might be used against him in a 
criminal proceeding. Id. at 12 n.9.

126 Order of June 24, 1971, vacating and remanding for fact finding United States 
v. Mills, No. 22,444 (D.C. Cir., Sept. 4, 1970).

127 Id. The order asked that the district court determine: (1) whether it was the 
practice to advise suspects of the right to post collateral; (2) whether this information 
was given to the defendant; and (3) why he had failed to post collateral.

128 In his fact finding order Judge Walsh noted that the defendant’s offense, driving 
without a valid District of Columbia permit carried $50 collateral. Pursuant to police 
regulations, a person arrested for offenses carrying no collateral or those unable or 
unwilling to pay would be searched prior to confinement. No. 26-568 (D.D.C., Order 
of July 29, 1971) (fact findings).

129 It was unclear whether Mills had been advised of his collateral rights because the 
arresting officer had died, the Government had been unable to locate the policemen 
on duty, and neither the clerks nor the man arrested with the defendant could re
member what Mills had been told. However, Mills clearly did know about the col
lateral system in general. Id. at 3. Because of the ambiguity surrounding the first ques
tion, Judge Walsh did not attempt to answer why the defendant did not post collateral. 
Id.
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WARRANTLESS ELECTRONIC SURVEILLANCE

Consent. In United States v. White,130 the Supreme Court re

130 401 US. 745 (1971).
131 Id. at 751.
i32405 F.2d 838 (7th Cir. 1969). Even prior to the Supreme Court’s decision in 

the District of Columbia Circuit reached a result opposite that of the Seventh Cir
cuit. See United States v. Bryant (Carlton), 439 F.2d 642, 644 n.2 (D.C. Cir. 1971) (Wright, 
J.; Johnson, D.J.; McGowan, J., concurring); Hamilton v. United States, 433 F.2d 526, 
529-30 (D.C. Cir. 1970) (Wright, J.; Danaher & MacKinnon, JJ., concurring). See also 
United States v. Jones, 433 F.2d 1176, 1178-81 (D.C. Cir. 1970) (McGowan, J.; Miller, 
J.; Bazelon, C.J., concurring). Other circuits have reached results similar to that 
of the District of Columbia Circuit. See Doty v. United States, 416 F.2d 887 (10th 
Cir. 1968) (consolidated case vacated on other grounds, Epps v. United States, 401 
U.S. 1006 (1971)); Koran v. United States, 408 F.2d 1321 (5th Cir. 1969), cert, denied, 
402 US. 948 (1971); United States v. Kaufer, 406 F.2d 550 (2d Cir.), aff’d, 394 U.S. 
458 (1969) (per curiam).

■ Justice White, joined by the Chief Justice and Justices Stewart and Blackmun.
124 343 U.S. 747 (1952). On Lee involved a factual situation very similar to that in 

White. In the earlier case the Court held that there was no fourth amendment violation 
because the informer had not trespassed in order to enter defendant’s premises. Id. 
at 752-53. Therefore, the Court’s rationale cannot wholly survive Katz. See 389 U.S. 
347, 352-53 (1967). As a second ground for its decision in On Lee the Court found 
that eavesdropping on a conversation with the consent of one of the parties was not an 
unreasonable search and seizure in violation of the fourth amendment. 343 U.S. at 
753-54.

The White court considered the second rationale of On Lee still sound and pointed 
out that Katz neither involved consent by a party to the conversation nor did the Katz 
Court indicate in any way that a “defendant has a constitutionally protected expectation 
of privacy that a person with whom he is conversing will not then or later reveal the 
conversation to the police.” 401 U.S. at 749. This opinion currently is shared by the 
American Bar Association. ABA Project on Minimum Standards for Criminal 
Justice, Standards Relating to Electronic Surveillance § 4.1 (Proposed Final Draft 
1971). Title III of the Omnibus Crime Control and Safe Streets Act of 1968 also con
tains a provision for warrantless electronic surveillance with the consent of one of the 
parties. 18 U.S.C. § 2511 (2) (c) (Supp. V, 1970).

The Court in White considered the Seventh Circuit in error in view of its earlier 
decision in Desist v. United States. 401 U.S. at 754, citing Desist v. United States, 394 
U.S. 244 (1969). Desist held that Katz was not retroactive in its application to electronic 
surveillance; consequently, the Seventh Circuit should have judged White by the pre- 
Katz law. Under that law, as On Lee clearly holds, the electronic surveillance in ques
tion did not violate White’s fourth amendment rights. 401 U.S. at 754.

135 401 U.S. at 750.

cently ruled that government agents need not secure a warrant when 
wiring an informer for sound in order to transmit incriminating con
versations with a suspect under surveillance.131 Reversing a Seventh 
Circuit decision,1’“ four of the Justices133 found that the 1952 rationale 
of On Lee v. United States,134 which had approved warrantless elec
tronic surveillance with the consent of a party to the conversation, 
remained undisturbed135 despite the Court’s 1967 decision in Katz v.
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United States1™ which found electronic surveillance subject to the 
warrant requirement of the fourth amendment. Justice Black concurred 
in the White judgment,136 137 consistent with his view that the words of the 
fourth amendment prevent its application to eavesdropping.138 Justice 
Brennan, who agreed with the dissent that On Lee no longer remains 
good law,139 concurred in the result on the basis of Desist v. United 
States.140

136 389 U.S. 347 (1967). Before Katz, neither wiretapping nor electronic eavesdrop
ping were considered to violate a defendant’s fourth amendment rights unless ac
companied by a search and seizure of his person, a seizure of his tangible effects, or an 
actual physical invasion of his premises. Olmstead v. United States, 277 U.S. 438, 466 
(1928); see Goldman v. United States, 316 U.S. 129, 135 (1942). However, eavesdropping 
accomplished by an unauthorized physical penetration of the premises occupied by the 
defendant violated the fourth amendment and any evidence of what was heard was in
admissible as fruits of an unlawful invasion. Silverman v. United States, 365 U.S. 505, 
509, 511 (1961). See also Berger v. New York, 388 U.S. 41 (1967); Wong Sun v. United 
States, 371 U.S. 471, 485-86 (1963).

In Katz the “constitutionally protected area” doctrine was finally pushed aside in 
favor of the thesis that the absence of physical intrusion did not justify unauthorized 
electronic surveillance which violated defendant’s reasonable expectation of privacy 
while using a telephone in a public booth. 389 U.S. at 353.

137 401 U.S. at 754 (Black, J-, concurring).
138 Id. In Katz, Justice Black indicated that the fourth amendment’s proscription 

against unreasonable searches and seizures has no application in the area of electronic 
surveillance. 389 U.S. at 364-74 (1967) (Black, J., dissenting). While he would not 
apply the fourth amendment to eavesdropping situations, he has indicated that decisions 
involving constitutional defenses which go in favor of the defendant should be retro
active. See Linkletter v. Walker, 381 U.S. 618, 640-53 (1965) (Black & Douglas, JJ., dis
senting).

139 401 U.S. at 755 (Brennan, J., concurring). Three separate dissents filed by Justices 
Douglas, Harlan, and Marshall argued that On Lee was no longer good law in view 
of Katz and, further, that the decision in Desist v. United States not to make Katz 
retroactive should not be the basis for evaluating governmental intrusions. Id. at 756-96; 
see Desist v. United States, 394 U.S. 244 (1969).

Justice Douglas argued that the core of the On Lee decision was that there was no 
violation of the fourth amendment because there was no trespass, a notion discredited 
by Katz. 401 U.S. at 759; see On Lee v. United States, 343 U.S. 747, 751-54 (1952). 
Concerned with the chilling effect that electronic surveillance can have on freedom of 
expression, Justice Douglas would reaffirm the need for judicial supervision of electronic 
surveillance under the fourth amendment. 401 U.S. 761-62 & n.3.

Justice Harlan proffered a somewhat different analysis. Tracing decisions subsequent 
to On Lee, he was of the opinion that Katz added no new dimension to the law, other 
than to dispose formally of the trespass doctrine when dealing with problems of elec
tronic surveillance. Id. at 780. He indicated that in Lopez v. United States, which in
volved a situation similar to On Lee except that instead of transmitting the conversa
tions, the informer recorded them for later use, four members of the Court believed 
that On Lee should be overruled. Id. at 776-77, citing Lopez v. United States, 373 
U.S. 427, 441, 446-47 (1963) (Warren, C.J., concurring; Brennan, Douglas & Goldberg. 
JJ., dissenting). Justice Harlan also examined Osborn v. United States where the Court 
expressly refused to base its decision on Lopez but approved almost identical conduct 
on the grounds that it had occurred under circumstances which fully met the particularity
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Domestic Dissidents. An issue which the Supreme Court has
yet to decide is whether the Government, consistent with constitutional 
standards, may institute electronic surveillance required in the interest 
of national security141 without prior judicial authorization, even though 
there exists prior authorization by the Attorney General. However, 
several courts, including one federal court of appeals, have ruled on the 
narrower issue concerning the power of the Attorney General to 
authorize wiretapping without judicial sanction in wholly domestic 
situations.142 * In United States v. United States District Courts the 
Sixth Circuit held that in dealing with the threat of domestic subversion, 
the entire executive branch, including the Attorney General, is subject 
to the warrant requirement of the fourth amendment when undertak
ing searches and seizures for oral communications by wire.144 In sup
requirements which the dissent in Lopez found to be necessary. 401 U.S. at 777-78, 
citing Osborn v. United States, 385 U.S. 323, 327, 329 (1966).

As a second basis for disagreement with the plurality opinion, all three dissenters 
would apply Katz retroactively for the reasons set forth in the dissents in Desist. Id. 
at "66, 793, 796. In Desist all three dissenters argued that cases which develop “new” 
constitutional principles should be limited to prospective application only under the 
most compelling circumstances, such as might be necessary if a retroactive application 
proved to be an extreme burden on the administration of justice. They were further 
concerned that certain defendants would receive the advantages of the decision in 
Katz, while others would not, merely because of the chance operation of the judicial 
calendar. 394 U.S. at 255-79 (Douglas, Harlan, & Fortas, JJ., dissenting).

401 U.S. at 755. Justice Brennan concurred in the result by agreeing that Desist, 
which held that Katz applied only prospectively, required reversal of the court of 
appeals. Id.; see Desist v. United States, 394 U.S. 244 (1969). However, because the 
defendant in Katz obtained the advantage of the new ruling, it would appear that there 
was at least a brief period of retroactivity.

On the other hand, Justice Brennan would go further than the dissent and hold that 
Lopez, as well as On Lee, is no longer sound law. 401 U.S. at 755. It was his view that 
the fourth amendment imposes a warrant requirement in both the On Lee (immediate 
transmission) and Lopez (recorded conversation) situations. Id.

m The Supreme Court has expressly avoided ruling on this issue. See Giordano v. 
United States, 394 U.S. 310, 314 (1969) (Stewart, J., concurring) (remanded in part to 
determine if conviction tainted through use of illegally obtained evidence), aff’d on 
remand sub venn. United States v. Battaglia, 432 F.2d 1115 (7th Cir. 1970); Katz v. United 
States. 389 U.S. 347, 358 n.23 (1967). See also United States v. Clay, 430 F.2d 165 (5th 
Cir. 1970), rev'd on other grounds, 400 U.S. 990 (1971).

1:2 This precise issue has been decided adversely to the Government by the Sixth 
Circuit and three district courts and favorably bv two district courts. United States 
v. United States District Court for the Eastern District of Michigan, Southern Division, 
444 F.2d 651 (6th Cir.), cert, granted, 403 U.S. 930 (1971) (No. 1687, 1970 Term; re
numbered 70-153, 1971 Term); United States v. Sinclair, 321 F. Supp. 1074 (E.D. Mich. 
1971); United States v. Smith, 321 F. Supp. 424 (C.D. Cal. 1971); United States v. 
Hilliard, — F. Supp. (C.D. Cal. 1971); United States v. Dellinger, F. Supp.  
(ND. III. 1970); United States v. O’Neal,----F. Supp.----- (D. Kan. 1970).

143 444 F.2d 651 (6th Cir.), cert, granted, 403 U.S. 930 (1971) (No. 1687, 1970 Term; 
renumbered 70-153, 1971 Term).

1 <4 The background of this case was a pending trial for conspiracy to destroy govern-
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port of its holding, the court reasoned that there is no express consti
tutional grant of power to the President to make searches and seizures 
without regard to the fourth amendment145 and rejected the Govern
ment’s claim that the President, as Chief of State, has inherent power 
to defend the country against domestic subversion.146 Further, with

ment property. Id. at 656-57. The Government disclosed that without judicial sanction 
it had monitored conversations in which one of the defendants had participated. Id. at 
653-54. The case came before the Sixth Circuit on a petition for writ of mandamus filed 
by the Government to compel the district court to vacate an order directing the Govern
ment to fully disclose the monitored conversations to one of the defendants. Id. at 654-55.

After deciding the narrow domestic surveillance issue, the court explicitly noted what 
it had not decided: (1) the limits of the President’s constitutional power as Commander
in-Chief to defend the country from “attack, espionage or sabotage by forces or agents 
of a foreign power;” and (2) whether or not in the instant case the Attorney General 
had probable cause for issuance of a prior warrant under 18 U.S.C. § 2518(1) (Supp. V, 
1970), or a subsequent warrant, within 48 hours, as provided in 18 U.S.C. § 2518(7) 
(Supp. V, 1970). 444 F.2d at 667.

145444 F.2d at 658. The court found three constitutional grants of power arguably 
relevant to this case but dismissed them as not giving the President power to dis
regard the fourth amendment. See U.S. Const, art. II, §§ 1, 2, 3 (executive power, treaty
power, power to execute laws).

146444 F.2d at 660-61, quoting Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S 
579 (1952). The Government presented three groups of cases to substantiate its claim. 
The first group involved the war powers or foreign relations powers of the President. 
Id. at 658-59; see, e.g., Cafeteria Workers v. McElroy, 367 U.S. 886, 890 (1961); Chicago 
& S. Air Lines, Inc. v. Waterman S.S. Corp., 333 U.S. 103, 109 (1948); United States 
v. Curtiss-Wright Corp., 299 U.S. 304, 319-20 (1936). The court found that none of the 
cases were criminal cases and that none involved the fourth amendment or wiretapping. 
Consequently, the court deemed them totally inapplicable to the wholly domestic prob
lem in this case. 444 F.2d at 659. The court reached a similar conclusion with respect 
to the cases cited by the Government for presidential power in domestic affairs. Id. 
See also Brandenburg v. Ohio, 395 U.S. 444, 447 (1969) (per curiam) (Government 
cannot proscribe advocacy of law violation unless likely to produce action). The Gov
ernment also cited cases for the proposition that there are certain established exceptions 
to the warrant requirement, such as exigent circumstances, stop and frisk, and mere 
evidence situations. 444 F.2d at 659; see, e.g., Chambers v. Maroney, 399 U.S. 42 (1970). 
Terry v. Ohio, 392 U.S. 1 (1968); Warden v. Hayden, 387 U.S. 294 (1967). The court 
noted that all of these cases involved emergency situations which were held to justify 
lack of a prior warrant. Further, in all of the cases evidence was submitted for sub
sequent judicial review. 444 F.2d at 659.

The court noted, sua sponte, that the most authoritative case for the inherent power 
of the President in domestic affairs was Yonngstoum Sheet & Tube Co. v. Sawyer. 
Even there, however, the Supreme Court rejected President Truman’s seizure of the steel 
mills to avert a nationwide strike on the basis of his inherent power to ensure that 
the laws were “faithfully executed.” Id. at 659-60, citing Youngstown Sheet & Tube 
Co. v. Sawyer, 343 U.S. 579, 587-89 (1952).

Further, the court made it clear that if, as the Government asserted, the current 
methods for obtaining a warrant posed security problems, then the solution lay not in 
rhe suspension of the warrant requirement but in refinement of existing methods to 
eliminate the problems. Id. at 666-67. The court offered no solutions of their own. 
however.
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regard to the wiretap issue in general, the court noted that the Supreme 
Court in Katz had recently indicated a clear preference for prior ju
dicial sanction.147 * The court was of the opinion that recent congres
sional action, particularly the Omnibus Crime Control and Safe Streets 
Act of 1968,14S was not intended to grant the President power in the 
area of national security, but instead demonstrated congressional neu
trality on this point.149

157 4 44 F.2d at 661; see Katz v. United States, 389 U.S. 347, 356-58 (1967).
H8 See 18 U.S.C. §§ 2510-20 (Supp. V, 1970).
149 444 pjd at 664. In federal district court cases, as well as in other cases dealing 

with this problem, the Government apparently has relied heavily upon 18 U.S.C. § 2511(3) 
Supp. V, 1970), which reads in part:

Nor shall anything contained in this chapter be deemed to limit the con
stitutional power of the President to take such measures as he deems neces
sary to protect the United States against the overthrow of the Government 
by force or other unlawful means, or against any other clear and present 
danger to the structure or existence of the Government.

rhe court in United States District Court and other courts which have decided ad
versely to the Government have indicated that this provision was not intended and, 
in fact, could not be an exemption from the warrant requirement of the fourth 
amendment for the President when dealing with domestic dissidents. See United States 
v. Sinclair, 321 F. Supp. 1074, 1078 (E.D. Mich. 1971); United States v. Smith, 321 F. 
Supp. 424, 425 (C.D. Cal. 1971).

v-o See cases cited note 142 supra.
^See 444 F.2d at 656.
-See United States v. White, 401 U.S. 745, 754 (1971) (Black, J., concurring); Katz 

v. United States, 389 U.S. 347, 364 (1967) (Black, J., dissenting).
163 3 89 U.S. 347 (1967).
154 Id. at 364.
155 394 U.S. 165 (1969).
15« Id. at 184.
157 32i F. Supp. 424 (C.D. Cal. 1971).

I he district courts that have considered the problem of warrantless 
electronic surveillance of domestic dissidents are split on the issue,150 
and it would appear that the question must ultimately be resolved by 
rhe Supreme Court.151 While it is hazardous at best to attempt any 
prediction on the eventual outcome of this issue, several observations 
can be made. First, Justice Black would presumably allow such con
duct, since he has consistently deemed such electronic surveillance be
yond the scope of the fourth amendment.152 Second, in Katz,153 
Justice White expressed his view that the warrant procedure should 
not be required in national security cases,154 while in Alderman v. United 
States155 he commented that in light of the disclosure requirement, the 
Government might have to dismiss certain cases in deference to na
tional security.156 157 As pointed out by Judge Ferguson in United States 
v. Smith,151 this seems to suggest that Justice White may have recon
sidered his initial position that national security cases were lawful per se 
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and, therefore, exempt from the disclosure requirement.158 Third, 
Justices Douglas and Brennan have maintained that there should be 
no national security exception to the warrant requirement.159 Fourth, 
in the most recent expression of the Court on electronic eavesdrop
ping,160 Justices Harlan and Marshall were of the opinion that the war
rant requirement of the fourth amendment must be met in electronic 
surveillance situations.161 Therefore, it would appear that given the 
proper case, the Supreme Court would set out a requirement for war
rants prior to surveillance of domestic dissidents.

158 Id. at 426.
159 389 U.S. at 359-60 (Douglas & Brennan, JJ., concurring).
160 United States v. White, 401 U.S. 745 (1971).
161 Id. at 786-87, 795.
162 388 U.S. 218 (1967); see Circuit Note: 1969-1910 Term, at 614-15 & nn.140-46; 

Note, The Right to Counsel at Lineups: Wade and Gilbert in the Lower Courts, 36 
U. Chi. L. Rev. 830 (1969).

163 388 U.S. 263 (1967).
164 388 U.S. 293 (1967); see Note, Due Process Consideration in Police Showup Prac

tices, 44 N.Y.U.L. Rev. 377 (1969).
165 388 U.S. at 223-39. The Court based its determination on the premises that eye

witness identification is unreliable and that witnesses are open to suggestion by law 
enforcement personnel. Id. at 228.

The presence of counsel at pre-trial identifications would protect the accused’s right 
to cross-examine the identifying witnesses at trial by being able to reconstruct the 
circumstances of the police-arranged confrontation. Id. at 232; see Quinn, In the Wake 
of Wade: The Dimensions of the Eyewitness Identification Cases, 42 U. Colo. L. Rev. 
135 (1970).

In a present District of Columbia case pending appeal, the Government is con
tending that the rationale of the Supreme Court’s decision in Wade is no longer ap
plicable in the District of Columbia. United States v. Eley, appeal docketed, No. 5936, 
D.C. Ct. App., June 25, 1971. The Court noted that when counsel for the defendant 
is present at the lineup he would be able to protect the rights of the accused and would 
be able to testify at any subsequent hearing to suppress the identification. However, 
the new lineup procedures in the District of Columbia provide that an audio-video 
tape recording be made of the entire proceedings. Thus, at any subsequent hearings 
on the issue of the lineup identification, the judge himself can review the entire pro- 

Preliminary Proceedings

IDENTIFICATIONS

Fhe standards required of state and federal governments to assure 
constitutionally “fair” identification procedures were defined and de
veloped in United States v. Wade,162 163 164 Gilbert v. California,'™ and 
Stovall v. Denno.'Q4 In Wade, the Supreme Court established that post
indictment identification confrontations are a “critical stage” of pre
liminary proceedings and the sixth amendment right to counsel therefore 
attaches.165 The Court applied Wade to the states in Gilbert, and further 
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held that only a per se exclusionary rule would effectively guard this 
right.Stovall, while holding that the Wade requirements were not 
necessarily retroactive, stated that decisions both before and after Wade 
could be reviewed with respect to an accused’s fifth amendment pro
tection against a confrontation “so necessarily suggestive and con
ducive to irreparable mistaken identification” as to amount to a denial 
of due process of law.166 167

ccdure via the audio-video tape. The Government contends that the lineup is no 
longer a critical stage requiring the presence of counsel.

166 388 U.S. at 272-73.
167 388 U.S. at 302. The Court, while declining to apply Wade retroactively, relied 

on the standards announced at the same time in Stovall to protect a defendant from 
an unfair identification. Id. at 296. Stovall continues to be the sole measure in most 
jurisdictions for photographic identifications. See Circuit 'Note: 1969-1910 Term, at 
614-15.

This term, in United States v. Brooks, the District of Columbia Circuit did not 
accept the Government’s contention that the requirements of Wade did not apply when 
witnesses testified only that a defendant resembled the criminal. Brooks had been 
exposed to the witnesses during pre-trial hearings when he had been without the aid 
of counsel. The court noted that although “resemblance” testimony projected some 
uncertainty on the part of the witness, it still was part of the evidence which the jury 
may have considered as a basis for a guilty verdict. The court also stated that to 
allow “resemblance” testimony, violative of Wade and Stovall, would be to exonerate 
improper police conduct because the linkage testimony actually obtained from the 
witness at the confrontation was weak rather than emphatic. United States v. Brooks, 
—F.2d — (D.C. Cir. 1971) (Leventhal, J.; Robinson, J.; Smith, D.J.).

163 Russell v. United States, 133 U.S. App. D.C. 79, 81, 408 F.2d 1280, 1282, cert, 
denied, 393 U.S. 928 (1969). Although both Wade and Gilbert involved post-indictment 
lineups, the court has extended Wade to apply to preindictment lineup confrontations. 
Mason v. United States, 134 U.S. App. D.C. 280, 281-85, 414 F.2d 1176, 1177-81 (1969) 
(identification of accused at preliminary examination with the viewing arranged by 
police and unknown to accused); accord, Rivers v. United States, 400 F.2d 935, 939 
(5th Cir. 1968); People v. Fowler, 1 Cal. 3d 335, 342-44, 461 P.2d 643, 648-50, 82 Cal. 
Rptr. 363, 368-70 (1969). Some state courts relying on the strict language of Wade 
have limited their requirements to post-indictment confrontations. See, e.g., State v.

ns, 8 Ariz. App. 110, 112, 443 P.2d 925, 927 (1968); Bratten v. State, 257 A.2d 230, 
231 (Del. 1969); People v. Palmer, 41 Ill. 2d 571, 572-73, 244 N£.2d 173, 174-75 (1969); 
Commonwealth v. Bumpus, 354 Mass. 494, 497-500, 238 N.E.2d 343, 345-47, cert, denied, 
393 U.S. 1034 (1968); Buchanan v. Commonwealth, 210 Va. 664, 666-67, 173 S.E.2d 792, 
793-94 (1970). While the Supreme Court found the preliminary hearing to be a critical 
stage of the state’s criminal process, it has not yet squarely faced the issue of right 
to counsel at prcindictmcnt lineups. See Coleman v. Alabama, 399 U.S. 1, 9-10 (1970).

The District of Columbia Circuit has also recognized in the past the special dangers 
involved in precinct station identifications. See Long v. United States, 137 U.S. App. 
D.C. 31 1, 313-15, 424 F.2d 799, 801-03 (1969); Hawkins v. United States, 137 U.S.

Further Developments of the Wade Rule. Within certain lim
its, the District of Columbia Circuit sees the Wade right to counsel as 
attaching whenever an identification confrontation becomes significant 
enough to influence a defendant’s basic right to a fair trial.108 The ma
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jor exception to this broad view of the IRjde doctrine has been in the 
area of prompt, at-the-scene identifications. In Russell v. United 
States,1™ the court found that the “substantial countervailing policy 
considerations,” * 169 170 which attach to the greater reliability of eyewit
nesses,171 combined with the desirability of minimum inconvenience to 
innocent suspects,17" could outweigh a defendant’s need for counsel.173

App. D.C. 103, 104, 420 F.2d 1306, 1307 (1969). See also Young, Due Process Con
siderations in Police Shovoup Practices, 6 Crim. L. Bull. 373 (1970). The court was 
required to consider this term two cases involving nonlineup confrontations at police 
stations. United States v. Miller,----F.2d — (D.C. Cir. 1971) (per curiam) (Miller &
MacKinnon, JJ.; Bazelon, C.J., dissenting); United States v. Kemper, 433 F.2d 1153 
(D.C. Cir. 1970) (per curiam) (Tamm & Robinson, JJ.; Bazelon, C.J., concurring).

In Miller the court held improper three nonlineup identifications held at the precinct 
station in the absence of counsel. In two instances the witness identified a defendant 
by viewing him through an open door. In the third, the witness was asked to watch a 
door through which defendant entered.----F.2d at —. In Kemper, one of the de
fendants was stopped by the police in an incident unrelated to the crime charged and 
apparently voluntarily accompanied the police to the precinct station where he was 
identified by the witness. 433 F.2d at 1154-55. The trial judge found that defendant had 
knowingly waived his Wade right to counsel, but that the identification was unneces
sarily suggestive under Stovall. Id. at 1155. In both cases, however, the court found 
an independent source for the in-court identification sufficient to overcome the im
proper station house identification.----F.2d at----- ; 433 F.2d at 1158-59; see notes 217-227
infra.

169 133 U.S. App. D.C. 77, 408 F.2d 1280, cert, denied 395 U.S. 928 (1969). Russell 
approved only those on-the-scene identifications which occur within minutes of the 
witnessed crime. Id. at 81 n.20, 408 F.2d at 1284 n.20. Relying on this the Washington 
Metropolitan Police Department has issued regulations restricting such identification 
confrontations to suspects arrested within one hour of the offense and in close proximity 
to the scene. Metropolitan Police Dep’t Memorandum Order No. 16, ser. 1970, f 1-1 
(May 15, 1970). It has been suggested that at-the-scene identification confrontations 
be restricted to arrests made within 30 minutes of the crime and within 15 blocks of 
the scene, or 30 blocks if the suspect left in a car. See Note, Right to Counsel at Scene- 
of-the-Crime Identifications, 117 U. Pa. L. Rev. 916, 924-25 (1969).

In United States v. Washington, the court this term quashed any view that the holding 
in Russell had been predicated upon a difficulty of obtaining a suitable lineup. 447 F.2d 
308 (D.C. Cir. 1970) (MacKinnon, J.; Christensen, D.J.; Bazelon, C.J., dissenting). The 
court saw no difference between the arrest and confrontation that had occurred at 5 
A.M. in Russell and the 10:45 A.M. identification in Washington. Id.

133 U.S. App. D.C. at 80, 408 F.2d at 1283, citing United States v. Wade, 388 
U.S. 218, 237 (1967).

mid. at 80-83, 408 F.2d at 1283-85. However, on-the-spot confrontations have been 
criticized as being inherently suggestive. P. Wall, Eyewitness Identification in
Criminal Cases 27-40 (1965); see Note, The United States Court of Appeals for the 
District of Columbia Circuit: 1968-1969 Term, 58 Geo. L.J. 80, 113-15 (1969) [here
inafter cited as Circuit Note: 1968-1969 Term].

I?2 133 U.S. App. D.C. at 81, 408 F.2d at 1284. In his dissent this term in United 
States v. Evans, Chief Judge Bazelon found this argument very weak: “[I] believe 
that an innocent man, were he as aware of the dangers of misidentification as lawyers 
and judges are, would generally prefer to have the necessary time taken for a fairly 
conducted lineup. . . . ‘Protecting the innocent’ by giving them no choice at all has a 
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In United States v. Perry?173 174 which involved a confrontation occur
ring within an hour to an hour and one-half after the crime, the Dis
trict of Columbia Circuit175 176 rejected the “purely artificial time ap
proach' 1,6 to Russell confrontations and “imparted to the time factor 
a modest degree of elasticity, thus accommodating the flux of ever-chang
ing circumstances.” 177 Speaking for the court, Judge Robinson took 
note oi such factors as the increased likelihood of accurate identifica
tion, the need for fast police action, and the desire to minimize incon
venience and embarrassment to innocent citizens,178 which had served 
to justify the Russell exception, and found them sufficiently present 
here to permit the identification to stand.179 The court was careful, 

very hollow ring to me.” 438 F.2d 162, 172 (D.C. Cir. 1971) (Bazelon, C.J., dissenting); 
see notes 181-187 infra.

173133 U.S. App. D.C. at 81-82, 408 F.2d at 1284-85; accord, United States v. 
Sanchez, 422 F.2d 1198, 1200 (2d Cir. 1970); United States v. Davis, 399 F.2d 948, 951-52 
(2d Cir.), cert, denied, 393 U.S. 987 (1968).

1’4— F.2d — (D.C. Cir. 1971) (Robinson, J.; Fahy, J.; Bazelon, C.J., dissenting).
175 Id. at —.
176 Id. at —.

Id. at —. The prosecution sought to avoid the need to base the identification on 
■he Russell exception by showing the defendant’s waiver of his Miranda rights. The 
court found, however, that the police officer’s testimony in the trial record that he “ad- 
vised [defendant] of his rights” at the time of his apprehension was insufficient to sup
port an argument of waiver of right to counsel at the subsequent identification. Id. 
at — n.10; see United States v. Ayers, 426 F.2d 524, 527 (2d Cir.), cert, denied, 400 
U5. 842 (1970).

178 — F.2d at —. In his dissent, Chief Judge Bazelon saw the last two factors as 
being strictly dependent upon the first one, with the crucial factor being the degree of 
accuracy likely to be lost in the one to one and one-half hour delay. For him, the 
resulting threat of unreliability was too great to further undermine Wade. Id. at----
Bazelon, C.J., dissenting). “We deal here in a misty area of intuitive psychological 

judgments. If the Government had brought to our attention psychological studies 
showing that mental images of the sort at issue do not fade for several hours, I might 
feel compelled to push the Russell exception farther.” Id. at---- . The court noted
that where “the result on balance is uncertain, Wade is presumptively to be followed 
is the primarv exposition of constitutional values.” Id. at----n.36.

179— pjd at —. The assault and robbery were committed in daylight with the 
witness observing his assailants both during the crime and several minutes before. Id. at 

\ police officer, responding to the broadcast lookout, arrested appellant several 
blocks away. Realizing that if appellant were not in fact the assailant his chances of 
intercepting the real assailant were dwindling rapidly, the police officer saw an urgent 
need to return appellant to the scene of the crime for an identification. Id. at---- . The
constant desire for minimum incommodity to the citizenry was also present. Id. 
Similar delays in confrontations have been found justified. See United States v. Cun
ningham, 436 F.2d 907, 908 (D.C. Cir. 1970) (per curiam) (Bazelon, C.J.; Tamm, 
J.; Christensen, D.J.) (in chambers) (an on-the-scene identification within an 
hour of the crime held justified to establish similarity of clothing and general ap
pearance); United States v. Canty, No. 23,623 (D.C. Cir., June 26, 1970) (court without 
an opinion affirmed showup after 45 minute delay). See also Stewart v. United States, 
135 U.S. App. D.C. 274, 277, 418 F.2d 1110, 1113 (1969); Jackson v. United States, 134 U.S. 
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however, to limit its holding to those situations in which identifications 
are required to be made promptly.180

App. D.C. 18, 22-23, 412 F.2d 149, 153-54 (1969); State v. Thomas, 107 N.J. Super. 128, 
133-34, 257 A.2d 377, 380 (1969). But see McRae v. United States, 137 U.S. App. D.C. 
80, 87, 420 F.2d 1283, 1290 (1969) (confrontation after a four hour delay from the 
original rape held too attenuated).

180 ----- F.2d at----- . It seems doubtful that this limitation will prevent a bar to the
expansion of Russell. Cf. United States v. Green, 436 F.2d 290 (D.C. Cir. 1970).

181 United States v. Evans, 438 F.2d 162 (D.C. Cir. 1971) (McGowan, J.; Matthews, 
D.J.; Bazclon, C.J., dissenting); United States v. Green, 436 F.2d 290 (D.C. Cir. 1970) 
(Bazelon, C.J.; Miller & McGowan, JJ.).

182 436 F.2d at 291.
183 Id. at 292. The court held that any error, if present, was harmless due to the 

insignificant reference made at trial to the station house identification. Id.
184 438 F.2d at 164.
185 Id. at 168.
186 Id. at 167. On direct examination the Government stressed the fact that the 

apprehending officer had no knowledge of the reason the defendant was sought and. 
therefore, could not have implied to the witness that the defendant had been arrested 
for the crime in question. Id. at 165.

The court cautioned that its affirmation should not be regarded “as a wholesale 
and sweeping extension of Russell, thereby opening up wholesale possibilities of show- 
ups remote from the offense in point of time.” Id. at 169. However, in his dissent, 
Chief Judge Bazelon saw the majority as “carfving] out an exception to the Wade Rule 
parallel to the Russell exception.” Id. at 170 (Bazelon, C.Jn dissenting). He considered

The necessity to provide counsel at identification confrontations 
immediately following a spontaneous street identification several days 
after a crime was considered by the District of Columbia Circuit twice 
this term.181 Taken together, these two cases seem to create a new 
category of identifications exempt from Wade requirements. In United 
States v. Green, the victim recognized the accused on the street 10 
days after a rape, pointed him out to the police, and made a subsequent 
nonlineup identification at the police station.182 The court affirmed 
the conviction on the basis of the street identification but questioned 
whether or not the subsequent confrontation in the stationhouse actually 
confirmed the witness’s recollection of the offender or merely identified 
the man she saw on the street.183 The witness in United States v. Evans 
made a spontaneous street identification of the defendant two weeks 
after a burglary.184 After the police had been notified and a police look
out broadcast, the defendant was apprehended several blocks away and 
returned to the witness for identification. The court noted that since 
this case involved a chance encounter as the basis of a spontaneous 
recognition by a credible witness, the virtues of a fresh identification 
were not particularly relevant.185 Therefore, the court based its affirm
ance on the reasonableness of the police officer’s conduct in returning 
the defendant to the witness in order to confirm that the man arrested 
was the subject of the lookout.186
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1 he three cases, Perry, Green, and Evans, appear to set a trend away 
from the individualized constitutional guarantees of Wade, Gilbert, and 
Stovall toward a more nebulous concept of overall fairness and reason
ableness of police action.187

the greater accuracy of fresh identification made soon after the crime, as in Russell, 
to be absent here and furthermore noted that the suggestive nature of scout car con
frontations may give reinforcement to a doubtful initial identification. “Where the 
witness has called the police to come and arrest the man she suspects, fear of em- 
barassment alone may subtly encourage her to identify the man they apprehend and 
then remember him in subsequent identifications.” Id. at 171.

This Stovall argument of undue suggestivity at a scout car identification was re
jected bv the court in United States v. Wilson, — F.2d---- (D.C. Cir.) (per curiam)
(Leventhal, Robinson & Robb, JJ.), aff'd on rehearing,----F.2d------(D.C. Cir. 1971)
Tn banc). In that case, shortly after the crime, the robbery victim joined a police 
officer in search of the robbers. The court found no indication in the trial record that 
the police officer had first pointed defendants out to the witness and then arrested 
them, as the defense had argued, but rather that it was the witness who made the 
initial identification. Id. at---- . The court further stated that even if the identification
had occurred after the arrest, it would have been permissible based on the detailed 
description which the witness had furnished the police officer. Id.

18iThe court in Evans cited several now eclipsed subjective concepts of due process. 
438 F.2d at 167; see Rochin v. California, 342 U.S. 165, 172 (1952); Palko v. Connecticut, 
302 U.S. 319, 325 (1937); Snyder v. Massachusetts, 291 U.S. 97, 105 (1934), overruled 
on other grounds, Malloy v. Hogan, 378 U.S. 1 (1964).

188 United States v. Wade, 388 U.S. 218, 227 (1967).
1<-9In United States v. Allen, the court noted that “appellant’s counsel might best be 

able to serve his client’s interest and the interest of justice if he is given in advance of 
the lineup the names of the witnesses who would attend; the time, place and nature 
of the crimes involved; and the descriptions of the suspect, if any, which witnesses had 
given to the police.” 133 U.S. App. D.C. 84, 86, 408 F.2d 1287, 1289 (1969). Last term 
the court stiffened this suggestion in Spriggs v. Wilson, stating that it saw no reason 
why “a description of the suspect as given to the police [should not] be made available 
to counsel for the appellant at the lineup.” 136 U.S. App. D.C. 177, 419 F.2d 759 (1969). 
See also ALT Model Code of Pre-Arraignment Procedure 32 (Study Draft No. 1, 
1968).

loo 443 F.2d 661 (D.C. Cir. 1970) (per curiam) (MacKinnon & Wilkey, JJ.; Johnson, 
D.J.).

191 Id. at 662. Defendant had been arrested for robbing a sandwich shop. Pursuant 

7 be Requirement of Effective Counsel. In recent years the
District of Columbia Circuit has indicated strongly that, given the 
Wade requirement of effective counsel,1 ss the Government should pro
vide defense counsel with any descriptions given by witnesses to the 
police.189 * However, the court this term in United States v. Stevenson™ 
implicitly rejected an appeal based on the contention that the Govern
ment should have provided the information sua sponte. The court 
held that, absent a request from defense counsel for the descriptions, 
and absent a showing that the lack of information prejudiced the de
fendant, the Government need not have volunteered the information.191
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The court has formalized language in Wade which permits the use 
of substitute counsel.192 United States v. Randolph1™ presented the 
District of Columbia Circuit with a case in which there was consid
erable doubt as to whether “substitute counsel” had actually represented 
the defendant at the lineup.194 195 The court, noting that the only issue 
raised was whether the witness actually did identify the defendant,19' 
to an “Adams Order” he appeared in a lineup to be viewed by witnesses involved in 
other crimes. See Adams v. United States, 130 U.S. App. D.C. 203, 207-08, 399 F.2d 
574, 578-79 (1968), cert, denied, 393 U.S. 1067 (1969). His counsel at the lineup, who 
was representing him for the original sandwich shop robbery, did not request descrip
tive information from the district attorney concerning the other offenses for which 
defendant was being shown. Later at the suppression hearing, counsel stated that he 
thought the lineup was fair. Defendant had been identified at the lineup by the 
manager of a service station as the man who had robbed him nine days earlier. Id. 
at 662.

Present police procedure in the District of Columbia is to not give such information 
to defense counsel at lineups. The reason stated for this is to prevent intimidation of 
the witnesses. Letter from David Austern, Assistant U.S. Attorney for the District of 
Columbia, to the Georgetown Law Journal, Aug. 23, 1971.

An “Adams Order,” of course, is an authorization from a magistrate, following 2 
presentment of reasonable suspicion by the police, that an in-custody defendant be 
made available for lineup identifications regarding crimes other than the one for which 
he is presently being held and for which there existed less than probable cause for 
arrest. J 30 U.S. App. D.C. at 208, 399 F.2d at 579; see McGowan, Constitutional In
terpretation and Criminal Identification, 12 Wm. & Mary L. Rev. 235, 235-38 (1970).

A similar provision extending to nontestimonial identification procedures in generai 
was introduced during the 91st Congress. See S. 2997, 91st Cong., 1st Sess. (1969) 
(proposed 18 U.S.C. § 3507), reprinted in 115 Cong. Rec. 28,896-900 (1969). Further
more, a proposal has been made to apply these provisions in all federal district courts. 
See Judicial Conference of the United States, Comm, on Rules of Practice and 
Procedure, Proposed Amendments to the Federal Rules of Criminal Procedure for 
the United States District Courts rule 41.1 (Preliminary Draft 1971).

192 The Court in Wade said that “provision for substitute counsel may be justified 
on the ground that the substitute counsel’s presence may eliminate the hazards which 
render the lineup a critical stage for the presence of the suspect’s own counsel.” 388 
U.S. at 327 n.27; see United States v. Kirby, 138 U.S. App. D.C. 340, 343, 427 F.2d 
610, 613-15 (1970); United States v. Mason, 134 U.S. App. D.C. 280, 282-84, 414 F.2d 
1176, 1178-80 (1969).

193443 F.2d 729 (D.C. Cir. 1970) (MacKinnon, J.; Tamm, J.; Bazelon, C.J., dissenting 
in part).

194 Defendant had been ordered pursuant to an “Adams Order” to appear at a lineup, 
and his counsel for the original charge had been invited to attend. See note 191 supra. 
When his counsel did not appear, an attorney from the Legal Aid Agency acted as a 
“general representative lawyer” for those, including defendant, who were unrepresented 
at the lineup. 443 F.2d at 731. At the hearing to suppress, the attorney testified that he 
had no independent recollection of the lineup in question, and his notes were ambiguous 
on the matter. At trial, he testified that he had represented defendant in a “general" 
wav and on cross-examination stated that the notes he made for defendant’s lineup were 
in the standard form he used when representing an accused. Id. at 731-32.

195 The Legal Aid attorney had testified that the absence in his notes of an indication 
to that effect led him to believe that the witness had not identified defendant. 443 F.2d 
at 732.
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held that there was sufficient evidence to support the trial court’s find
ing of valid representation.190

196/d.; see United States v. Valez, 431 F.2d 622 (8th Cir. 1970). In Randolph, the 
court found, in the alternative, that if defendant were not represented by counsel this 
error was harmless beyond a reasonable doubt. 443 F.2d at 733; see notes 228-233 infra 
and accompanying text.

Chief Judge Bazelon agreed with the majority on the evidentiary question of repre- 
M.:;tation but was troubled by the disparity between Wade's requirement of assistance 
of counsel and the problems of administering a program for substitute counsel shown 
in Randolph. Noting that Kirby gave only conditional approval for the use of substitute 
counsel, he advocated an examination of the “existing practices to ensure that funda
mental rights are not being lost through inadequate procedural safeguards.” 443 F.2d 
at 734-35.

Since the identification proceedings in Randolph, one source of difficulty has been 
eliminated. In April, 1969, the Legal Aid Agency began specifically to assign its lawyers 
to lineups rather than continue the practice of general representation. See 138 U.S. 
App. D.C. at 344, 427 F.2d at 614.

197 United States v. Garner, 439 F.2d 525 (D.C. Cir. 1970) (Leventhal, J.; MacKinnon 
& Tamm, JJ.), aff'd on rehearing, F.2d (D.C. Cir. 1971) (Leventhal, J.; Tamm 
& MacKinnon, JJ.) (in chambers); Marshall v. United States, 436 F.2d 155 (D.C. Cir. 
1970) (Wilkey, J.; Leventhal, J.; Bazelon, C.J.).

198 439 F.2d at 527. The court based this on the fact that the Government is in the 
best position to obtain and preserve evidence on the issue. Compare Miranda v. 
\rizona, 384 U.S. 436, 475 (1966) with Murphy v. Waterfront Comm’n, 378 U.S. 52, 
'9 (1964). In the case of routine lineups, “the Government can meet its burden by the 
simple and reasonable precaution of noting on the lineup form the name of the lawyer 
present to represent the suspect.” 439 F.2d at 526.

199 Xppellant had been represented by “substitute” counsel from the Legal Aid Agency 
at the time of the lineup. Subsequently, this attorney left the Legal Aid Agency and 
I t lift the country. At appellant’s trial, his counsel wras unable to locate any of the 
substitute counsel’s notes or observations. 436 F.2d at 158.

200 “Where the Government elects to use ‘substitute’ counsel to satisfy accused’s sixth 
amendment rights, it may well be incumbent upon the prosecution to ensure that the 
observations and opinions of the substitute counsel are transmitted to the accused’s sub
sequently appointed counsel.” Id. at 160 n.18. The court noted that failure to do this 
may result in denial of sixth amendment rights. Cf. Levin v. Katzenbach, 124 U.S. 
App. D.C. 158, 363 F.2d 287 (1966) (negligent failure to disclose evidence). The court 
in Marshall found, however, that even if the introduction of the identifications was 
found to be in error, such error was harmless.

In two cases196 197 198 199 this term, the court delineated two methods of en
suring that substitute counsel will be effective counsel. First, in United 
States v. Garner, the court noted that evidentiary principles place the 
burden ot proof on the Government to show that counsel was present 
at a lineup.19* Second, the court suggested in Marshall v. United 
States1™ that the Government may be under a duty to ensure that a 
defendant’s trial counsel has access to observations made by substitute 
counsel at a lineup.200

further Development of the Stovall Rule. The decision of the 
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District of Columbia Circuit last term in United States v. Kirby™ 
holding that Wade guarantees were not required for photographic 
identification, remained unchallenged this term.* 202 1 he Stovall due 
process approach therefore continued to serve as the means to attack the 
introduction of photographic evidence.203 * *

201138 U.S. App. D.C. 340, 427 F.2d 610 (1970).
202 in Kirby the suspect was not in custody at the time of the photo showing. While 

the District of Columbia Circuit has not ruled on the specific question, several circuits 
have denied the Wade requirement of counsel even for in-custody defendants. See 
United States v. Serio, 440 F.2d 827 (6th Cir. 1971); United States v. Edwards, 433 l'.2d 
357 (9th Cir. 1970); United States v. Ballard, 423 F.2d 127, 130-32 (5th Cir. 1970); 
United States v. Collins, 416 F.2d 696, 699-700 (4th Cir.), cert, denied, 396 U.S. 1025 
(1970); Rech v. United States, 410 F.2d 1131, 1132 (10th Cir. 1969), cert, denied, 396 
U.S. 970 (1970); United States v. Bennett, 409 F.2d 888, 898-900 (2d Cir. 1969), cert, 
denied, 396 U.S. 852 (1970); United States v. Robinson, 406 F.2d 64, 67 (7th Cir. 1969). 
T he Sixth Circuit, in United States v. Serio, noted that Wade specifically approved the 
use of photo identifications with no counsel present. 440 F.2d at 830, citing United 
States v. Wade, 388 U.S. 218, 241 (1967). In Wade the Supreme Court suggested that 
one of the ways of showing an independent source for an in-court identification when 
a prior identification was inadmissable would be by “the identification by picture of 
the defendant prior to the lineup.” 388 U.S. at 241.

The only circuit presently requiring the presence of counsel at a photo identification 
for an in-custody defendant is the Third Circuit. See United States v. Zeiler, 427 F2d 
1305, 1307 (3d Cir. 1970). It has been argued that photographic identification is a 
“critical stage” in the criminal proceeding under Wade and, as such, that the require
ment of counsel should attach. See Note, Pretrial Photographic Identification—'Critical 
Stage" of Criminal Proceedings?, 21 Syracuse L. Rev. 1235 (1970).

203 The Stovall concept was specifically established as the safeguard for photo 
identification. See Simmons v. United States, 390 U.S. 377 (1968). Writing for the 
majority in Simmons, Justice Harlan discussed the need in effective police work for
initial photographic identification and stated: “We hold that each case must be con
sidered on its own facts, and that convictions based on eyewitness identification at trial 
following a pretrial identification by photograph will be set aside on that ground only 
if the photographic identification procedure was so impermissibly suggestive as to give 
rise to a very substantial likelihood of irreparable misidentification.” Id. at 384; see 
United States v. Hamilton, 137 U.S. App. D.C. 89, 420 F.2d 1292 (1969); Clemons v. 
United States, 133 U.S. App. D.C. 27, 32-35, 408 F.2d 1230, 1235-38 (1968), cert. denied, 
394 U.S. 964 (1969).

There were two cases in the District of Columbia Circuit this term in which Stovall 
was argued on a nonphoto identification issue. In United States v. Miller, the court 
held that three police officers had arranged confrontations improper under Stovall; 
however, the court found there was a sufficient showing of independent source to 
sustain the subequent in-court identification made by two of the three witnesses. 
— F.2d —, (D.C. Cir. 1971) (per curiam) (Miller & MacKinnon, JJ.; Bazelon, 
C.J., dissenting). In Marshall v. United States, the appellant argued that the lineup 
identification was unfair since other persons in the lineup were of dissimilar appearance, 
there were variations in the required phrases recited, and there were suggestive shifts 
in the positions of the persons to be identified. 436 F.2d 155, 158 (D.C. Cir. 1970) 
(Wilkey, J.; Leventhal, J.; Bazelon, C.J.). The court did not decide this issue, finding 
rather that any error was harmless. Id. at 159.

However, in none of the cases this term in which Stovall was em
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ployed in attempting to suppress photographic evidence204 did the 
court find a sufficient violation of due process to reverse.205 In Sutton 
v. United States™ the court, recognizing the possibility of suggestive
ness, upheld the admissibility of an identification made from a single 
photograph, on the grounds that the witnesses had previously been 
shown, and had failed to identify, several hundred photos.* 207 * 209

See notes 205-206 infra and accompanying text.
- To support the validity of photo identifications the court relied primarily on a 

showing that police practices lacked any hint of suggestivity and on a showing that the 
w itness had a good opportunity to observe the defendant at the time of the crime. 
United Stares v. Stevenson, 443 F.2d 661, 663 (D.C. Cir. 1970) (per curiam) (Mac
Kinnon & Wilkey, JJ.; Johnson, D.J.) (in chambers); United States v. Robinson 
Daniel), 432 F.2d 1348, 1350 (D.C. Cir. 1970) (per curiam) (Bazelon, C.J.; McGowan 

& Robinson, JJ.) (in chambers); see Simmons v. United States, 390 U.S. 377, 383-86 
(1968).

In Robinson (Daniel), the court suggested that photographs used in photo identifica
tions be more accurately preserved in order to prevent delay and confusion. 432 F.2d 
at 1350 n.2; see United States v. Hamilton, 137 U.S. App. D.C. 89, 92, 420 F.2d 1292, 
1295 <1969). In a subsequent case, the court again stressed that the maintenance of a 
record of all pictorial arrays would be “a step closer to achieving the ideal of absolute 
certainty when judging the propriety of photographic identifications.” United States 
v. Clemons (Rudolph), 445 F.2d 711, 714 (D.C. Cir. 1971) (Tamm, J.; Smith, D.J.; 
Bazelon, C.J., concurring). The court implied that it could issue an order requiring 
the proper maintenance of photographic records by the police. However, it declined 
to do so at present, pointing to the recent establishment of internal police regulations 
directed at the problem. “Adequate records of the photographs shown to each witness 
must be kept so that the exact group of photographs from which an identification was 
made can be presented in court at a later date to counter any claim of undue suggestion 
and enhance the reliability of the in-court identification.” Id. at 714 n.7, citing Metro
politan Police Dcp’t, Memorandum Order No. 16, ser. 1970, § II-2 (May 15, 1970).

206434 F.2d 462 (D.C. Cir. 1970) (MacKinnon, J.; McGowan, J.; Jameson, D.J.).
207 The court noted that the single photograph identification might be suggestive. 

Id. at 466-67. However, viewing it as one factor in a set of circumstances, it found 
other aspects of the case sufficient to justify their finding. Id.; cf. Biggers v. Tennessee, 
390 U.S. 404 (1968) (affirmed by an equally divided court); Stovall v. Denno, 388 U.S. 
293 (1967).

One factor the court pointed to was a subsequent verification at a lineup of the 
original identification. 434 F.2d at 466-68. The value of this type of verification has 
been questioned. Since a witness is under strong psychological pressure to make an 
identification when he is shown a single photograph, this pressure may unconsciously 
cause the vivid image obtained from the photograph to gain an independent status 
in the witness’ mind and replace the original image of the defendant obtained at the 
time of the crime. See Comment, Photographic Identification: The Hidden Persuader, 
56 Iowa I . Rev. 408, 410-12 (1970); cf. Mason v. United States, 134 U.S. App. D.C. 
280. 284. 414 F.2d 1176, 1182 (1969).

203445 F.2d 711 (D.C. Cir. 1971) (Tamm, J.; Smith, D.J.; Bazelon, C.J., concurring).
209 439 F.2d 603 (D.C. Cir. 1971) (Leventhal, J.; Robinson, J.; Smith, D.J.) (in 

chambers).

In United States v. Clemons {Rudolph}™ and United States v. Hall- 
mari™ the court rejected arguments of impermissible suggestivity and 
affirmed trial court convictions at which the prosecution introduced, 
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in addition to the in-court identification, evidence of a pre-lineup photo 
identification.210 The court in Clemons reasoned that if the Govern
ment is permitted to elicit photographic identifications in preparing its 
case, it may also indicate their presence to the jury.211 In Hallman, the 
court stated that the overall balance lay in favor of “a jury know[ing] 
of the reality of a fair pre-trial identification” rather than the “specu
lative possibility that the jury may conjecture defendant was involved 
in some other offense.” 212 213

21° The photos involved in each case were snapshots having no markings which 
would suggest prior criminal activity. The use of “mugshots” has been banned by the 
court. Barnes v. United States, 124 U.S. App. D.C. 318, 319, 365 F.2d 509, 510 (1966); 
see United States v. Harmon, 349 F.2d 316, 320 (4th Cir. 1965).

211 445 F.2d at 713.
212439 F.2d at 605; see Russell v. United States, 133 U.S. App. D.C. 77, 82, 408 F.2d 

1280, 1285, cert, denied, 395 U.S. 928 (1969); Wise v. United States, 127 U.S. App. 
D.C. 279, 280-83, 383 F.2d 206, 209-10 (1967), cert, denied, 390 U.S. 964 (1968).

There are limits to the extent that a photo identification can be used. In United 
States v. Bean, a Fifth Circuit decision, the prosecution had a witness identify what 
purportedly was a photograph of the defendant and then had it entered into evidence 
without any attempt to elicit an in-court identification.----F.2d----- (5th Cir. 1971). On
cross-examination the witness admitted that the identification of the photo had been 
only tentative when originally made before the trial and that she was unable to make 
a positive in-court identification. The Fifth Circuit held the admission of the photo 
to have been prejudicially erroneous. Id. at---- .

213 436 F.2d 150 (D.C. Cir. 1970) (Tamm, J.; Leventhal & MacKinnon, JJ.).
214 Id. at 152.
215 Id. At trial, defendant’s counsel, upon learning of the photographic identification, 

requested a Stovall hearing. See 388 U.S. at 301-02. The trial judge refused but allowed 
counsel to pursue the matter in the jury’s presence and offered to dismiss the case if 
the identification were found tainted. The court disapproved of this procedure but 
found no fatal error. 436 F.2d at 153.

216436 F.2d at 152. Last term, the court in United States v. Hamilton declined to 
hold that confirmation of a photographic identification by a subsequent lineup confron
tation was a necessary element of due process. 137 U.S. App. D.C. 89, 91-92, 420 F.2d 
1292, 1294-95 (1969); see United States v. Munroe, 421 F.2d 644, 645 (5th Cir. 1970).

United States v. Gaines-™ involved a challenge to a conviction based 
on a long delay in verification of a photographic identification.214 An 
undercover agent had identified Gaines by photograph as a narcotics 
trafficker, several days after the alleged violative sale. Gaines was then 
arrested and held for 10 months with no subsequent in-person identi
fication until he was in court.215 The court held that, while this was 
not sufficient grounds for reversal, the police should “take great pains... 
to make sure that no mistaken identification has occurred.” 216

Independent Source for Tainted Identification. lhe Supreme
Court in Wade provided that an in-court identification would be proper 
despite a prior tainted identification if the Government could establish 
by clear and convincing evidence that the courtroom identification was
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based upon observations of the suspect Which were independent of 
those obtained at the tainted confrontation.21“ This term the District 
of Columbia Circuit relied heavily on the “independent source” doc
trine in affirming trial court convictions,217 218 as United States v. Harris 
(Gregory}2" illustrates. After first recognizing with approval the fact 
that the trial court had conducted a hearing to determine whether there 
was an independent source,220 the appellate court allowed the court
room identification on the grounds that there had been substantial op
portunity for observation at the time of the crime, that the short lapse 
of time between the crime and the tainted lineup identification thereby 
reduced the reinforcement effect of the lineup, and that the witness’ 
identification at the trial was unequivocal.221 In United States v.

217 United States v. Wade, 388 U.S. 218, 240 (1967); see Hawkins v. United States, 
13" U.S. App. D.C. 103, 104, 420 F.2d 1306, 1307 (1969); Clemons v. United States, 133 
US. App. D.C. 27, 34, 408 F.2d 1230, 1237 (1968). The Court in Wade gave an 
example of the type of factors to be considered in making an independent source de
termination:

[T]he prior opportunity to observe the alleged criminal act, the existence 
of any discrepancy between any pre-lineup description and the defendant’s 
actual description, any identification prior to lineup of another person, the 
identification bv picture of the defendant prior to the lineup, failure to 
identify the defendant on a prior occasion, and the lapse of time between the 
alleged act and the lineup identification.

388 US. at 241.
The independent source theory has been criticized on the basis that it is impossible 

for a witness to divorce the subconscious effects of a tainted identification from later 
in-court identifications. See 45 Wash. L. Rev. 202, 209 (1970).

21 - Other circuits also relied on the independent source doctrine this term. See, e.g., 
United States v. Montgomery, 440 F.2d 694 (9th Cir. 1971); Haskins v. United States, 
433 F.2d 836 (10th Cir. 1970); Johnson v. Salisbury, 422 F.2d 1326 (6th Cir. 1970).

219 437 F.2d 686 (D.C. Cir. 1970) (Christensen, D.J.; MacKinnon & Wilkey, JJ.).
220 Id. at 689. The court in Clemons v. United States recommended that the trial 

court rule on the existence of an independent source to sustain an in-court identification 
even where no impermissible pretrial identifications were found in order to preclude the 
necessity for a possible remand at the appellate level. 133 U.S. App. D.C. at 34, 408 
F.2d ar 1237. The advantage of such a hearing was demonstrated this term by two cases 
in which the court affirmed a finding of independent source made after a remand for 
supplementary hearing, the trial courts having failed initially to make the determination. 
United States v. York, 440 F.2d 252 (D.C. Cir. 1971) (per curiam) (Wright, Robinson, 
& Robb, JJ.); United States v. Sera-Leyva, 433 F.2d 534 (D.C. Cir. 1970) (per curiam) 
(Fahy, McGowan, & Leventhal, JJ.) (in chambers); see Circuit Note: 1969-1910 Term, 
at 629 & nn.228-29. This term the court chastised the trial court in United States v. 
Evans for failing to make a Clemons ruling, also noting that “the prosecution, by not 
pressing for an independent source finding, . . . foreclosed itself from a most promising 
basis for an unexceptionable affirmance . . . .” 438 F.2d at 166 n.5.

221 The first two factors arc mentioned in Wade. 388 U.S. at 241. The court’s finding 
in Harris of “unequivocal identification” was based on the witness’ testimony that “the 
(defendant's] image had remained in his mind, that he based his identification upon his 
observation at the time of the holdup, and that while he had identified the same 
suspect at the lineup, he would have been able to make the in-court identification had
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Green222 the court continued to utilize the rationale that observation 
in rape cases is inherently excellent,223 and implied that recollection dis
tortion arguments would be invalid for opposing a later spontaneous 
street identification by a rape victim.224

he not attended the lineup.” 437 F.2d at 689. It has been argued that a convincing 
witness need only voice the right phrases to ensure an independent source determination. 
See Polsky, Uviller, Ziccardi, & Davis, The Role of the Defense Lawyer at a Lineup in 
Light of the Wade, Gilbert, and Stovall Decisions, 4 Crim. L. Bull. 273, 294-95 (1968). 
Two other factors also pointed to by the court this term were good lighting conditions 
and prior photographic identification. United States v. Randolph, 443 F.2d 729, 733 
(D.C. Cir. 1970).

222436 F.2d 290 (Bazelon, C.J.; Miller & McGowan, JJ.).
223 See, e.g., United States v. Terry, 137 U.S. App. D.C. 267, 273, 422 F.2d 704, 710 

(1970); Cunningham v. United States, 133 U.S. App. D.C. 133, 134, 409 F.2d 168, 169 
(1969); Franklin v. United States, 117 U.S. App. D.C. 331, 334, 330 F.2d 205, 208 (1964).

224436 F.2d at 292-93. The court noted the possibility of memory distortion following 
a suggestive confrontation but reasoned that, in the case of spontaneous street identifica
tions, any distortion must be attributed to the initial proper street identification and 
not to the subsequent precinct station confrontation. Id.

225439 F.2d 525 (D.C. Cir. 1970) (Leventhal, J.; Tamm & MacKinnon, JJ.).
226 Id. at 528. The Government also argued that the witness had an “excellent oppor

tunity” to observe the defendant. The court noted that the trial record indicated that the 
witness’ opportunity was a peripheral view for 60 to 90 seconds. It declined to hold 
an independent source based on this. Id.

227 439 F.2d at 528-29.
228386 U.S. 18, 24 (1967). The Supreme Court in Chapman rejected the “over

whelming evidence” test for rebutting constitutional error which had been used bv the 
California supreme court in its decision in the case and cited as the proper approach 
to harmless error that taken in Fahy v. Connecticut—“whether there is a reasonable 
possibility that the evidence complained of might have contributed to the conviction.” 
Id. at 24, citing Fahy v. Connecticut, 375 U.S. 85, 86-87 (1963). The Court also stared 
that some constitutional errors were so unimportant that they may be deemed harmless. 
386 U.S. at 22. The question has been raised whether the Court was referring to par
ticular classes of constitutional errors or any kind of constitutional errors depending 
upon the circumstances. See Mause, Harmless Constitutional Error: The Implications 
of Chapman v. California, 53 Minn. L. Rev. 519, 525-27, 538-39 (1969). See generally 
Note, Harmless Constitutional Error, 20 Stan. L. Rev. 83 (1967).

229 39$ U.S, 250 (1969). Tn Harrington, the majority saw the introduction of improper 

United States v. Garner22* was the only case this term in which the 
court initially failed to find an independent source as grounds for vali
dating an identification. There the court’s reluctance stemmed from 
the absence in the trial record of a photo and sketch allegedly used by 
the witness to identify the defendant.226 However, following a rehear
ing at which the trial record was amplified by the inclusion of these 
items, the appellate court affirmed the trial court’s holding.227

Harmless Error Exception. The harmless error doctrine,
as defined by the Supreme Court in Chapman v. California228 229 and Har
rington v. California22'3 was used by the District of Columbia Circuit 
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this term to sustain cases not meeting Wade and Stovall™ require
ments."31 The court primarily used the Harrington test, which requires 
evaluating the probable impact of a given error on the mind of the 
average juror. In applying the test, the court compiled all the un
tainted evidence present tending to show the defendant’s guilt; if its 
“cumulative effect” was sufficient to convict an accused, the errors were 
deemed harmless.230 231 232 In his dissent in United States v. Evans, Chief 
Judge Bazelon pointed out the fine distinction between an appellate 
court’s acting improperly by weighing this evidence to see if the jury 
would have convicted the defendant without the tainted evidence and 
the court properly attempting to determine whether, in the context of 
all the evidence presented, the tainted evidence did not in fact contribute 
to the verdict.233 234

c regions by two codefendants at petitioner’s trial as being merely cumulative evidence, 
and stated that: “Our judgment must be based on our own reading of the record and 
on what seems to us to have been the probable impact of the two confessions on the 
mind of an average jury.” Id. at 254. Justice Brennan, in his dissenting opinion, argued 
that the majority’s emphasis on the amount of untainted evidence as being the significant 
factor in holding the error harmless, was essentially the same approach as that used by 
the California supreme court which had been rejected in Chapman. Id. at 255 (Brennan, 

dissenting).
230 Since both Wade and Stovall deal with constitutional guarantees, the Chapman- 

Il.rrrington test is properly used in this area as opposed to the less rigorous “substan
tial rights” test for trial court error on nonconstitutional questions. See Pettett v. 
United States, — F.2d — (6th Cir. 1970); United States v. Fried, 436 F.2d 784 (6th 
Cir. 1971); 28 U.S.C. § 2111 (1964); Fed. R. Crim. P. 52(a).

231 In past terms the court has made use of the Chapman-Hdrrington doctrine to sustain
convictions exhibiting impermissible tainted identifications. See, e.g., Long v. United 
States, 137 U.S. App. D.C. 311, 316-17, 424 F.2d 799, 804-05 (1969); Taylor v. United 
States, 134 U.S. App. D.C. 246, 248-49, 414 F.2d 1142, 1144-45 (1969); Solomon v. 
United States, 133 U.S. App. D.C. 103, 106, 408 F.2d 1306, 1309 (1969). The doctrine 
has been equally utilized in other circuits. See, e.g., Pettett v. United States,----F.2d
— (6th Cir. 1970); Gray v. Ellsworth, 438 F.2d 130 (9th Cir. 1971); United States v. 

Fried, 436 F.2d 784 (6th Cir. 1971).
232 United States v. Randolph, 443 F.2d 729, 733-34 (D.C. Cir. 1970) (MacKinnon, 

J.; Tamm, J.; Bazelon, C.J., dissenting in part). In United States v. Green the court 
noted that the Government elicited at trial only a single reference to the arguably 
improper precinct identification. It held that the impact of that single reference on 
the jury must have been negligible and thus that its use, if error at all, was harmless. 
436 F2d at 292.

233 438 F.2d at 173-74 (Bazelon, C.J., dissenting). In his dissent in Randolph, Chief 
Judge Bazelon argued that an error could not be ruled harmless when the only evidence 
against the defendant consisted of identifications, with neither fruits nor the instruments 
of the crime found in defendant’s possession. 443 F.2d at 735.

234 378 U.S. 478 (1964). The Supreme Court in Escobedo stated that fifth and sixth 
amendment guarantees attached at the moment a police investigation evolved from a 

Confessions

The Miranda-Escobedo Ride. In Escobedo v. Illinois™ and 
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Miranda v. Arizona,“^ the Supreme Court formulated the basic restric
tions regarding the admissibility of confessions into evidence. As de
veloped, the Miranda-Escobedo rule holds that statements made by an 
accused in custodial interrogation230 are inadmissible as part of the 
prosecution’s case-in-chief235 236 237 unless the accused has been given an ex
press four part warning238 concerning his fifth amendment privilege 
against self-incrimination and his sixth amendment right to counsel and 
has voluntarily, knowingly, and intelligently waived those rights.239

general inquiry and began to focus on a particular subject. Id. at 490-91. See generally 
Friendly, The Bill of Rights as a Code of Criminal Procedure, 53 Calif. L. Rev. 929 
(1965).

235 384 U.S. 436 (1966). In Miranda, the Court refined the Escobedo “focusing” con
cept to one dependent on custodial interrogation. Id. at 444; see note 236 infra. It also 
stated that a specific four part warning must be given to protect the accused’s consti
tutional privileges. 384 U.S. at 478-79. But see note 268 infra.

236 The Court defined custodial interrogation as “questioning initiated by law enforce
ment officers after a person has been taken into custody or otherwise deprived of his
freedom of action in any significant way.” 384 U.S. at 444.

No definite criterion has been found appropriate for use in determining whether 
there was custodial interrogation. The Supreme Court in Orozco v. Texas used the
subjective standard of what was in the interrogating officer’s mind at the time of the
questioning; whether he considered the accused “under arrest” and not free to leave. 
394 U.S. 324, 327 (1969). However, the Second Circuit in United States v. Hall 
applied an objective test, stating that “in the absence of actual arrest something must 
be said or done by the authorities, either in their manner of approach or in the tone 
or extent of their questioning, which indicates that they would not have heeded a 
request to depart or to allow the suspect to do so.” 421 F.2d 540, 545 (2d Cir. 1969), 
cert, denied, 397 U.S. 990 (1970); cf. United States v. Scully, 415 F.2d 680 (2d Cir. 
1969); Freije v. United States, 408 F.2d 100, 103 (1st Cir.), cert, denied, 396 US. 859 
(1969).

237 This term the Supreme Court, in Harris v. New York, significantly relaxed the 
restrictions on the use of confessions during cross-examination. 401 U.S. 222 (1971). See 
notes 280-282 infra and accompanying text.

238 The warning must specifically include the right to remain silent, the right to 
know that anything the accused may say can be used against him, the right to have 
counsel, and the right to be provided counsel prior to any questioning, if the accused 
cannot afford one. 384 U.S. at 739. Failure to include the substance of any of these 
provisions will result in a fatal defect. See, e.g., United States v. Fox, 403 F.2d 97, 100 
(2d Cir. 1968); Groshart v. United States, 392 F.2d 172, 174-75 (9th Cir. 1968); Windsor 
v. United States, 389 F.2d 530, 533 (5th Cir. 1968). But see United States v. Messina, 
388 F.2d 393, 395 (2d Cir.), cert, denied, 390 U.S. 1026 (1968) (showing that defendants 
were not sufficiently indigent to overcome failure to advise them of appointed counsel).

239 384 U.S. at 444. Since this concerns constitutional guarantees there must be an 
affirmative waiver, and the Government is given a heavy burden of proof on this issue. 
Id. at 475-76; see Proctor v. United States, 131 U.S. App. D.C. 241, 404 F.2d 819, 822 
(1968); Sullins v. United States, 389 F.2d 985, 988 (10th Cir. 1968). But see United 
States v. Hayes, 385 F.2d 375, 377-78 (4th Cir. 1967), cert, denied, 390 U.S. 1006 (1968); 
People v. Johnson, 70 Cal .2d 541, 556-58, 450 P.2d 865, 875-76, 75 Cal. Rptr. 401, 411-12, 
cert, denied, 395 U.S. 969 (1969).

Spontaneous statements not solicited bv the police are not covered under the Miranda 
requirement. 384 U.S. at 478; see Circuit Note: 1969-1970 Term, at 612 n.122.
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Attachment of Miranda Hights. The requisite degree of cus
todial interrogation necessary to trigger the Miranda requirements 
continues to be a difficult question to resolve.240 In United States v. 
Robinson (Thomas)2*1 the District of Columbia Circuit this term con
sidered a case with a fact pattern involving three separate confessions 
by the accused. Only the last confession, which had been preceded by 
formal Miranda warnings, was allowed to go before the jury.242 The 
issue arose following the murder of a female employee of St. Eliza
beth’s Hospital, at which time Robinson, a psychiatric patient, was 
selected to be interviewed on the basis of a similar modus operandi 
between the case under investigation and the crime for which he had 
been committed.243 Applying the Escobedo criterion that the investiga
tion had reached the stage where it was “focusing” on Robinson, the 
court ruled that the implicating statements were inadmissible.244 After 
giving the statements to the investigating officer, Robinson confessed to 
two of his treating doctors that he was in fact the murderer.245 * The 
court considered the compulsion on the part of the patient to confess 
to his doctors240 a “special factor peculiar to this case,” 247 and found 
that this compulsion, when coupled with the existing coercive factors,248 
was enough to render the confession involuntary.249 Lastly, the court 

240A variety of factors have been suggested as relevant in making this determination. 
See Miranda v. Arizona, 384 U.S. 436, 444, 448-55 (1966) (the degree of “focusing” of 
rhe investigation on the defendant; the quantum of restraint put on defendant; the 
atmosphere of the interrogation); Allen v. United States, 129 U.S. App. D.C. 61, 63-64, 
390 F.2d 476, 478-79 (1968) (the relative routineness of the inquiry).

241 439 F.2d 553 (D.C. Cir. 1971) (Fahy, J.; Wright, J.; McGowan, J., dissenting). 
2« Id. at 558.
-: ' Id. at 559. While indicating the basis for his interview at the suppression hearing, 

the officer stated that he had no intention of arresting defendant. Id. at 555-56.
244 439 F.2d at 555-56. The officer stated that he had “bluffed” defendant into making 

the implicating statements by telling him that there were two witnesses who had seen 
him on the morning of the crime near its scene. The court, relying on Brcrm v. United 
States, held that this accusation rendered the implicating answer involuntary inasmuch 
as it required a response. Id., citing Bram v. United States, 168 U.S. 532, 541 (1897).

245439 p.2d at 558. One of the doctors testified that, at the time of his confession, 
defendant was in a highly emotional state. The doctor also stated that he thought that 
defendant felt that he had no other course than to tell the doctors about his crime. 
Id. at 557.

246 439 FJd at 560-61.
247 Id. at 561.
243 After Robinson had involuntarily implicated himself during the initial police

interview, he had been subjected to further police questioning. He had then been re
turned to the maximum security ward as a prime suspect where he had been questioned 
by one of his doctors who suggested that he take a “sodiumamptal [sic] interview ex
amination.” At this suggestion the defendant indicated that he wished to be allowed to
speak with his family and attorney; however, the doctors did not immediately comply
with this request. Id. at 560.

249 Id. ar 562. The court noted that the fact that the incriminating statements were 
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found that the subsequent full confession made to the police was in
extricably bound to the preceding chain of events and was thus inad
missible despite Miranda warnings.250

made to private individuals, rather than to the police, did not preclude application of 
the rule excluding involuntary confessions. Id. at 561. See also D’Aquino v. United 
States, 192 F.2d 338 (9th Cir. 1951), cert, denied, 343 U.S. 935 (1952); Palmore v. 
State, 244 Ala. 227, 12 So.2d 854 (1943); State v. Force, 69 Neb. 162, 95 N.W. 42 (1903); 
Balding v. State, 77 Okla. Crim. 36, 138 P.2d 132 (1943).

250 439 F.2d at 563. As the Supreme Court noted in United States v. Bayer: "Of 
course, after an accused has once let the cat out of the bag by confessing, no matter 
what the inducement, he is never thereafter free of the psychological and practical 
disadvantages of having confessed. He can never get the cat back in the bag.” 331 
U.S. 532, 540 (1946); see Gilpin v. United States, 415 F.2d 638 (5th Cir. 1969); United 
States v. Pierce, 397 F.2d 128 (4th Cir. 1968).

251 429 F.2d 1261 (8th Cir. 1970).
Ztt-ld. at 1262. Defendant’s vehicle had an outdated license plate. After being stopped, 

he produced upon request an auto registration which appeared questionable to the 
officer. After being asked bv the officer where he obtained the car, defendant replied 
that it had been a wedding gift. The police officer then asked defendant to follow him 
to the police station, where defendant repeated his exculpatory statement. He was then 
told that he could leave but that his car would be held until a check had been completed. 
Id.

The court permitted the introduction of the exculpatory evidence noting that informa
tion obtained in the course of a routine investigation of a suspect, who is not under 
arrest due to a lack of probable cause, is admissible at trial if voluntarily given despite 
the lack of Miranda warnings. Id. at 1263. The court further noted that this situation 
was prevalent in cases, such as this one, involving initial detention and investigation 
because of suspicious circumstances involving use of a vehicle. Id.; see Doran v. United 
States, 421 F.2d 865 (9th Cir. 1970); United States v. Scully, 415 F.2d 680 (2d Cir. 
1969); United States v. Gibson, 392 F.2d 373 (4th Cir. 1968); State v. Creach, 77 Wash. 
2d 194, 461 P.2d 29 (1969).

253 434 F.2d 335 (2d Cir. 1970).
254 Jd. at 337, citing Miranda v. Arizona, 384 U.S. 436, 461 (1966). Though no 

Miranda rights attach in these situations, there arc limits on the introduction of coerced 
confessions. See note 237 supra. Tn Ouletta v. Sarver, the Miranda warnings were held 
unnecessary where the questioning by an FDIC examiner did not involve custody and

While Robinson demonstrates the strict application of the Supreme 
Court rule in the District of Columbia Circuit, other circuits frequently 
approve a greater delay in the attachment of Miranda rights. In United 
States v. Tobin,2™- w’here the defendant had made exculpatory state
ments after having been stopped on a stolen car check and having shown 
a questionable auto registration,252 253 the Eighth Circuit found an insuf
ficient degree of custodial interrogation to trigger the need for the 
Miranda warnings. The Second Circuit, in United States v. Antonelli-™ 
assumed arguendo that there was custodial interrogation and nonspon
taneity in the questioning of a defendant by private security guards, 
but noted that questioning by such personnel was not within the pa
rameters of Miranda, which was concerned with activity by police or 
other law enforcement agencies.254
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Waiver of Miranda Rights. Any purported waiver of the warn
ings required under Miranda must be made “voluntarily, knowingly, and 
intelligently,'’255 and courts will conduct a careful examination for any 
evidence of digression from this standard.250 Such an examination led 
to reversal and remand in the Sixth and Eighth Circuits in cases 
involving allegations of psychological coercion by law enforcement 
officials.2" In Bolton v. Kropp258 the Sixth Circuit found that inhumane 
jail conditions negated a Miranda waiver,259 while in Hunter v. Swen
son2*'  the Eighth Circuit came to the same conclusion based on evi
dence of a deal.261 262

appeared to be voluntary. 428 F.2d 804 (8th Cir. 1970); see 23 Ark. L. Rev. 664 (1970).
In United States v. Stribling, the Sixth Circuit held information obtained in a tax- 

pa;» cr interview by Internal Revenue agents without fraud or misrepresentation to be 
admissible, noting that Miranda warnings were limited to in-custody interrogation. 
43“ F.2d 765 (6th Cir. 1971); Note, Fijth Amendment Privilege in Criminal Investigations: 
Miranda and the Omnibus Crime Act, 42 Temp. L.Q. 255 (1968). It was also noted that 
all circuits, except the Seventh, have had similar holdings. 437 F.2d 771-72, citing United 
States v. Dickerson, 413 F.2d 1111 (7th Cir. 1969); see Andrews, The Right to Counsel 
in Criminal Tax Investigations Under Miranda and Escobedo: The “Critical Stage”, 
53 Iow\ L. Rev. 1074 (1968); Comment, The Early Warning System in Criminal Tax 
Investigations, 118 U. Pa. L. Rev. 795 (1970).

In United States v. Hamlin, the Eighth Circuit affirmed a conviction for criminal 
fraud in which inculpatory statements were obtained by a postal inspector, finding that 
the appellant had never been in the custody of the inspector or deprived of his freedom in 
anv significant way. 432 F.2d 905, 908 (8th Cir. 1970); see 40 Miss. L.J. 140 (1968).

»84 U.S. at 444. It has been argued that since making incriminating statements 
following a Miranda waiver damages the defendant’s position, to do so is a nonintelligent 
act, and thus no waiver of the Miranda rights can be truly “intelligent.” Kuh, Some 
I'i.ur on Miranda v. Arizona, 35 Fordham L. Rev. 233, 234-35 (1966).

256 384 U.S. at 475-76.
257 Both cases were appeals from orders by the applicable district courts denying 

petitions for writs of habeas corpus. See 28 U.S.C. § 2254 (Supp. V, 1970).
258 428 F.2d 1166 (6th Cir. 1970).
259 Id. Appellant claimed he was told that the only way in which he would be taken 

out of his substandard cell was by “cooperating.”
260 442 F.2d 625 (8th Cir. 1971)/
261 Id. at 628-29. The court ruled that an incorrect fact determination made by the 

state supreme court concerning evidence of a “deal” necessitated a rehearing. Id. at 
629. See also United States v. Abigando, 439 F.2d 827 (5th Cir. 1971); Grooms v. United 
States, 429 F.2d 839 (8th Cir. 1970). In Grooms, appellant argued that no voluntary 
waiver existed because he confessed to a federal crime while an escapee from the 
Georgia State Prison to avoid being returned to that prison where he, a white, had 
been fearful of being injured by the large black majority since a racial disturbance had 
occurred there prior to his escape. 429 F.2d at 841. The court termed this a “novel and 
ingenious theory” but for want of supporting authority or other evidence affirmed the 
conviction. Id. at 842.

262 — F.2d — (D.C. Cir. 1971) (Bazelon, C.J.; Robinson, J.; Nichols, Ct. Cl. J., dis
senting). This case had been heard by the court previously. Frazier v. United States, 
136 U.S. App. D.C. 180, 419 F.2d 1161 (1969). At that time it was remanded for a

In United States v. Frazier2*2 the District of Columbia Circuit sig-
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nificantly expanded the Government’s burden of proof for showing an 
intelligent waiver. After receiving his Miranda warnings,263 the de
fendant Frazier began a confession at the police station. Noticing that 
his statements were being recorded, he told the police not to take any 
notes and subsequently stated that he would not sign a summary of 
the confession.264 The court pointed to their previously established 
requirement that the accused must “affirmatively and understandinglv 
waive his rights,265 and reiterated that if there is any doubt on this issue, 
any resulting confession will be inadmissible.266 The court found doubt 
here267 and specifically charged that, to prevent the Miranda warnings 
from becoming a “preliminary ritual,” 268 police, when dealing with 

rehearing based on strong indications in the record that appellant’s waiver was not 
intelligent. See Circuit Note: 1968-1969 Term, at 99-100. At the rehearing the district 
court found a valid waiver.----F.2d at----- .

263 The interviewing officer read the standard ¿Metropolitan Police Miranda warning
to the defendant and gave him a copy.----F.2d at----- . The officer also read to de
fendant a “Consent to Speak” form which defendant read and signed. Id. at —.

264 Following the defendant’s statement concerning his prohibition against note
taking, the interviewing officer put down his pad and said nothing. Defendant then 
spoke about two other crimes, and about five minutes after he had barred transcription 
confessed to the crime in question. Id. at---- .

265 Frazier v. United States, 136 U.S. App. D.C. 180, 185, 419 F.2d 1161, 1166 (1969;.
266 ----- F.2d at----- ; see Miranda v. Arizona, 384 U.S. 436, 475-76 (1966); cf. Blackburn

v. Alabama, 361 U.S. 199, 208 (1960). See also Glasser v. United States, 315 U.S. 60. 
70-71 (1942); Johnson v. Zerbst, 304 U.S. 458, 464 (1938).

267 ----- F.2d at----- . A crucial factor here seems to be at what point in time does the
evidence of misunderstanding occur. See United States v. McNeil,----U.S. App. D.C.
---- , 433 F.2d 1109 (1969); Pettyjohn v. United States, 136 U.S. App. D.C. 69, 419 F2d 
651 (1969), cert, denied, 397 U.S. 1058 (1970). In both cases defendants refused to 
sign typewritten statements after the confessions had been given. The Pettyjohn court 
specifically distinguished that case from Frazier on this ground. 136 U.S. App. D.C. 
at 73, 419 F.2d at 655. But see United States v. Van Dusen, 431 F.2d 1278 (1st Cir. 
1970). Here, the First Circuit found an acceptable waiver of Miranda rights even 
though the defendant refused to sign the waiver form but indicated that he under
stood his rights and was willing to talk. ZJ. at 1280. Responding to the appellant's 
asserted belief that statements could not be used against him in the absence of his 
signature, the court noted that, while the failure to sign the waiver “may indicate a 
serious misunderstanding on the part of the accused” making clarification prudent, 
such a rule need not be imposed, and further found that here the Government sufficient’; 
overcame this presumption of confusion in showing that the investigating FBI agents 
had identified themselves, had given the form with suitable explanation, that the de
fendant had had enough time to read the form, and that he had said that he understood 
Id. at 1280-81; see United States v. Crisp, 435 F.2d 354, 359 (7th Cir. 1970); Klinger v. 
United States, 409 F.2d 299, 308 (8th Cir.), cert, denied, 396 U.S. 859 (1969); cf. Ar
rington v. Maxwell, 409 F.2d 849, 853 (6th Cir.), cert, denied, 396 U.S. 944 (1969).

268 384 U.S. at 476. An empirical study of police interrogation practices in the 
District of Columbia in 1968 revealed that even the “preliminary ritual” of reciting the 
four Miranda warnings was not done for over two-thirds of the defendants reported. 
Medalie, Zeitz, & Alexander, Custodial Police Interrogation in Our Nation's Capital: 
The Attempt to Implement Miranda, 66 Mich. L. Rev. 1347, 1394 (1968); Robinson, 
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ili-educated and uncounselled suspects, must “be certain before ques
tioning the accused that he understands his rights, realizes the conse
quences of speaking, and intelligently and voluntarily waives his privi
lege of silence.”269

Police and Prosecution Practices and Attitudes Relating to Investigation as Revealed 
by Pre- and Post-Miranda Questionnaires: A Construct of Police Capacity to Comply, 
1968 Duke L. J. 425.

269 — F.2d at —. The court suggests two methods of accomplishing this: (1)
admonishing the suspect that even an oral confession would be used against him in court, 
and 2) if there is ample reason to doubt that the defendant did not understand the 
warning, halting the questioning until counsel is obtained. Id. at---- .

In his dissent, Judge Nichols disagrees with the first recommendation, noting that 
one of the purposes of the Miranda warnings was to establish a “ritual” of warnings 
given in plain language, which police would not be at liberty to vary or enlarge. He 
states that under this recommendation the police will be required to “engage with 
[defendants] in colloquies about the legal meaning of the warnings.” Id. at----
Nichols, Ct. Cl. J., dissenting).
270 378 U.S. 368 (1964).
271/d. at 376-77; accord, Sims v. Georgia, 385 U.S. 538 (1967). See also 18 U.S.C. 

5 3501(a) (Supp. V, 1970).
272437 F.2d 684 (D.C. Cir. 1970) (per curiam) (McGowan & Leventhal, JJ.; John

son, D.J.).
273 /T at 686; see Woody v. United States, 126 U.S. App. D.C. 353, 379 F.2d 130 

(1967). The Monroe holding represents the majority position on the issue of sua 
sponte voluntariness hearings. See, e.g., Jacobson v. California, 431 F.2d 1017 (9th 
Cir. 1970); United States v. Campbell, 431 F.2d 97 (9th Cir. 1970); Garrison v. Peterson, 
405 F.2d 696, 697 (10th Cir. 1970). There is, however, a significant minority position 
holding that circumstances may be such that the trial judge is obligated to hold a volun
tariness hearing sua sponte. See, e.g., Hizel v. Sigler, 430 F.2d 1398 (8th Cir. 1970); 
United States v. Tavlor, 374 F.2d 753, 756 (7th Cir. 1967); United States ex rel. Gaines 
v. New Jersey, 278 F. Supp. 127, 130 (D.N.J. 1967).

274354 U.S. 449 (1957).
275 437 F.2d at 686. The court noted that this objection was dropped on appeal, ft 

also rejected defendant’s second contention that his counsel at trial lacked sufficient 
information about the events surrounding the confession to make a telling objection 
by stating that this did not preclude counsel from simply requesting a hearing on 
voluntariness. Id.

The Voluntariness Determination. Jackson v. Denno2™ estab
lished that a defendant has the right to object to the use of a confession 
and to have a hearing on the voluntariness of that confession before the 
trial judge.271 * In considering whether the exercise of the first right is 
a prerequisite for the second, the District of Columbia Circuit in United 
States v. Monroe2,12 noted that in the absence cf a specific objection 
challenging voluntariness or a request for a voluntariness determination, 
a trial judge is not required to hold such a hearing sua sponte.273 * In 
Monroe, defense counsel had objected to the confession at trial, but on 
the grounds that it was inadmissible under Mallory v. United States21* 
as being the product of unnecessary delay.275
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Concessions Inadmissible for Impeachment. In recent years, use
of illegally obtained evidence for impeachment purposes was sanctioned 
by the Supreme Court decision in Walder v. United States.27G The 
Walder case provided, in effect, an exception to the exclusionary rule; 
impeachment could go, however, only to collateral matters and could 
be presented only when the defendant was attempting to establish an 
affirmative defense.* 277 278 279 280 In the District of Columbia and most other cir
cuits, the desire to effectuate the fifth amendment protections deline
ated in Miranda218 was held to have foreclosed the use of the Walder 
exception in the area of confessions inadmissible under Miranda.212 Re
flecting a new approach to the exclusionary rule the Supreme Court in 
a major decision this term, struck down even those strictures which had 
been imposed by Walder on the use of confessions for impeachment 
purposes. In Harris v. New York,282 the Court held that confessions 
inadmissible under Miranda can be used for impeachment purposes any 
time a defendant chooses to testify, even when the confession relates 
directly to the crime charged.281 While the ultimate impact of this 

276347 U.S. 62 (1954); see Inge v. United States, 123 U.S. App. D.C. 6, 356 F2d 
345 (1966); Tate v. United States, 109 U.S. App. D.C. 13, 283 F.2d 377 (1960).

277 347 U.S. at 65; see Note, The Collateral Use Doctrine: From Walder to Miranda, 
62 Nw. U.L. Rev. 912 (1968).

278 T he Court in Miranda stated:
The privilege against self-incrimination protects the individual from being 
compelled to incriminate himself in any manner; it does not distinguish 
degrees of incrimination. . . . [Statements merely intended to be exculpa
tory by the defendant arc often used to impeach his testimony at trial or 
to demonstrate untruths in the statement given under interrogation and 
thus to prove guilt by implication. These statements are incriminating in 
any meaningful sense of the word and may not be used without the full 
warnings and effective waiver required for any other statement.

384 U.S. at 476-77.
279 See Aguis v. United States, 413 F.2d 915 (5th Cir. 1969); Fowlc v. United States, 

410 F.2d 48 (9th Cir. 1969); Proctor v. United States, 131 U.S. App. D.C. 241, 404 F.2d 
819 (1968); United States v. Fox, 403 F.2d 97 (2d Cir. 1968); Wheeler v. United States, 
382 F.2d 998 (10th Cir. 1967).

280 401 U.S. 222 (1971). Petitioner had been charged with selling heroin to an under
cover police officer. At trial, he admitted selling the contents of a glassine bag to the 
officer but claimed it was baking powder and part of a scheme to defraud the 
purchaser. On cross-examination petitioner was asked whether he had made certain 
statements to the police immediately following his arrest which contradicted his direct 
testimony. At the request of petitioner’s counsel the written statements were placed 
in the record for use of appeal but were not shown to the jury. Id. at 223.

281 401 U.S. at 225. The Court’s rationale as stated by Chief Justice Burger was that 
“the shield provided by Miranda cannot be perverted into a license to use perjury 
by way of a defense, free from the risk of confrontation with the prior inconsistent 
utterances.” Id. at 226.

Writing for the dissent, Justice Brennan rejected the majority’s contention that 
sufficient deterrence of proscribed police activity would remain to uphold the concept
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decision is uncertain, its effect on criminal law is already evident in 
decisions of the federal appeals courts.282

of the exclusionary rule in that the evidence in question would still not be available 
to the prosecution in its case in chief. He saw the Court as telling the police that 
statements obtained in violation of Mircmda can be used to effectively prevent a de
fendant from testifying in his own defense thereby voiding the constitutional privilege 
of an “unfettered” choice of whether to testify in one’s own defense. Id. at 230-32 

Brennan, J., dissenting), citing Griffin v. California, 380 U.S. 609 (1965); see Develop
ments in the Lave—Concessions, 79 Harv. L. Rev. 935, 1030 (1966).

2S2See United States v. Ramirez, 441 F.2d 950, 954 (5th Cir. 1971); Rolland v. 
Michigan, 439 F.2d 1203 (6th Cir. 1971).

283 1 8 U.S.C. 3041, 3141-42, 3146-52, 3568 (Supp. V, 1970).
284 The Act requires pretrial release of any person, except those charged with a 

capital offense, on his personal recognizance or upon execution of an unsecured bond 
unless the judicial officer determines these measures insufficient to reasonably assure 
the presence of the accused at subsequent proceedings. 18 U.S.C. § 3146(a) (Supp. V, 
1970). Section 3146 may also apply to persons charged with capital offenses and those 
convicted of an offense.

Section 3146(a) further provides that if, in the exercise of his discretion, the 
judicial officer determines that more stringent conditions are necessary, he shall impose 
the first of a number of conditions or then, if necessary, any combination thereof 
calculated to reasonably assure appearance. The statutory conditions are: (1) place the 
person in the custody of a designated person or organization agreeing to supervise him; 
(2) place restrictions on the travel, association, or place of abode of the person during 
the period of release; (3) require the execution of an appearance bond in a specified 
amount and the deposit in the registry of the court of a sum not to exceed 10 percent 
of the amount of the bond, such deposit to be returned upon the performance of the 
conditions of release; (4) require the execution of a bail bond with sufficient solvent 
sureties or the deposit of cash in lieu thereof; (5) impose any other condition deemed 
rea onablv necessary to assure appearance as required, including a condition requiring 
that the person return to custody after specified hours. Ida, see notes 287-288 infra and 
accompanying text.

285 Bail Reform Act of 1966, Pub. L. No. 89-465, § 2, 80 Stat. 214. For a discussion 
of prior legislation culminating in the Act, see Ervin, The Legislative Role in Bail 
Reform, 35 Geo. Wash. L. Rev. 429 (1967).

The present Act was enacted only after substantial experimentation following wide
spread criticism of then existing release procedure. See, e.g., Bcaudin, Bail In The 
District-IPbat It IFjy, Is, and Will Be, 20 Am. U.L. Rev. 432 (1971) ; Wahl & Mc
Carthy, The District of Columbia Bail Project: An Illustration of Experimentation and 
a Brief for Change, 53 Geo. L.J. 675 (1965); Circuit Note: 1969-1910 Term, at 121 n.231.

286 The judicial officer referred to in the Act is defined as “anv person or court 
authorized pursuant to section 3041 of this title [18], or the Federal Rules of Criminal 
Procedure, to bail or otherwise release a person before trial or sentencing or pending

BAIL

1 he Bail Reform Act of 1966283 established criteria to be followed by 
a judicial officer284 so as to assure that no person shall be needlessly de
tained, regardless of his financial status, to answer charges, to testify, 
or to await a pending appeal, when detention serves neither the ends of 
justice nor the public interest.285 A judicial officer286 is instructed by the
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Act to take into account factors such as character and duration of resi
dence in the community,* 287 in order to determine conditions appropriate 
for pretrial release.288 Should the accused be unable to meet the con
ditions of release within 24 hours following his preliminary hearing, or 
if the conditions imposed include a return to custody after specified 
hours, the accused is entitled upon application to have those conditions 
reviewed by the judicial officer who imposed them.289 if this review

appeal in a court of the United States, and any judge of the District of Columbia Court 
of General Sessions. . . 18 U.S.C. § 3152 (Supp. V, 1970). See also D.C. Code Ann.
§ 23-1302 (Supp. IV, 1971).

287 Among other factors to be considered are the nature and circumstances of the 
offense charged, the weight of the evidence against the accused, the accused’s family 
ties, employment, financial resources, mental condition, his record of convictions, and 
his record of appearance at earlier proceedings or of flight to avoid prosecution or 
failure to appear at court proceedings. 18 U.S.C. § 1346(b) (Supp. V, 1970). These 
factors arc only to be considered to the extent that they bear on the likelihood of the 
accused’s appearance when required. Cf. United States v. Alston, 136 U.S. App. D.C. 
334, 337, 420 F.2d 176, 179 (1969). See also note 288 infra.

Clearly, cognizance of these factors is an attempt to consider the probability of the 
accused’s future presence by weighing both his general reliability and the degree that 
it will be to his benefit to avoid the possibility of conviction. For example, when the 
evidence against the accused is very strong and conviction will result in a long 
sentence, a defendant might consider flight as the most rational conduct, and very 
restrictive conditions of release would logically be required. Since such a balancing 
by a judicial officer defies rigorous analysis, attempts to formulate strict guidelines 
by which to apply these criteria lead to some degree of inconsistency. Compare United 
States v. Bronson, 433 F.2d 537, 539 (D.C. Cir. 1970) (per curiam) (Leventhal & 
Robinson, JJ.) (in chambers) 'with United States v. Alston, 136 U.S. App. D.C. 334, 
337,420 F.2d 176, 179 (1969).

It would appear that when considering the probability that the accused would 
prefer escape to possible conviction, the judicial officer should also bear in mind, as a 
factor tending to negate such preferences, the penalties incurred by one who fails to 
appear. Section 3150 provides penalties of up to $5000 or not more than five years 
imprisonment or both, if the accused, awaiting sentencing or appeal, or release in 
connection with a felony, fails to appear at subsequent proceedings. 18 U.S.C. § 3150 
(Supp. V, 1970). Additionally, failure to remain within the bounds of a conditional 
release, for example “failure of a prisoner to remain within the extended limits of his 
confinement, or to return within the time prescribed to an institution or facility 
designated,” brings the conduct of the accused within the purview of 18 U.S.C. § 751(a), 
which also carries five year and/or $5000 penalties. 18 U.S.C. § 4082(d) (Supp. V, 
1970); see United States v. Vaughn, 446 F.2d 1317 (D.C. Cir. 1971) (per curiam) (Mc
Gowan & Tamm, JJ.; Davies, D.J.). See also H.R. Rep. No. 1014, 88th Cong., 1st Scss. 
1 (1963).

288 There are several examples of how these factors arc considered in the District of 
Columbia and how coresponding conditions of release are imposed. See United States 
v. Cook, 442 F.2d 723 (D.C. Cir. 1970) (MacKinnon, J.; Bazclon, C.J., concurring); 
United States v. Bronson, 433 F.2d 537 (D.C. Cir. 1970) (per curiam) (Leventhal & 
Robinson, JJ.) (in chambers); United States v. Alston, 136 U.S. App. D.C. 334, 420 
F.2d 176 (1969); White v. United States, 134 U.S. App. D.C. 14, 412 F.2d 145 (1969); 
Allen v. United States, 128 U.S. App. D.C. 207, 386 F.2d 634 (1967).

289 ]8 U.S.C. § 3146(d) (Supp. V, 1970).
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does not result in modification of the conditions so as to effect release, 
or in a removal of the return to custody requirement, the defendant may 
move that the order be amended by the court having original jurisdic
tion."’90 An adverse ruling on that motion may be appealed to the court 
having appellate jurisdiction,290 291 with all motions and appeals being “de
termined promptly.” 292

290 18 U.S.C. § 3147(a) (Supp. V, 1970). This motion is available unless the con
ditions were initially imposed by a judicial officer of the court having original juris
diction, a judge of the United States Court of Appeals, or a justice of the Supreme 
Court. Id.

291 18 U.S.C. § 3147(b) (Supp. V, 1970).
292 is US.C. § 3147(a), (b) (Supp. V, 1970).
293 18 U.S.C. § 3148 (Supp. V, 1970).
294 Id.
295 Id.
™ld. This section of the Act makes the provisions of section 3146 available to the 

accused but specifically proscribes application of section 3147; hence, review by the 
court having original jurisdiction, ordinarily available under section 3147(a), and further 
appellate review under section 3147(b) are inapplicable. Other rights of review, such 
as habeas corpus, are not affected by the Act and, presumably, would be available to 
the accused.

A recent amendment to the Bail Reform Act, as applied in the District of Columbia, 
substantially affects the rights of a person who has been convicted of an offense and 
is awaiting appeal by requiring a showing, by clear and convincing evidence, that the 
defendant “is not likely to flee or pose a danger to any other person or to the property 
of others” before release provisions become applicable. D.C. Code Ann. § 23-1325 (Supp. 
IV, 1971).

297 See United States v. Bronson, 433 F.2d 537 (D.C. Cir. 1970) (per curiam) 
(Leventhal & Robinson, JJ.) (in chambers).

29« Id. at 539; see, e.%., United States v. Leathers, 134 U.S. App. D.C. 38, 412 F.2d 
169 (1969); Russell v. United States, 131 U.S. App. D.C. 44, 402 F.2d 185 (1968); Wood

In those cases where the individual is charged with a capital offense, 
or has been convicted of any offense and is awaiting sentencing, or has 
filed for appeal,29'3 he is entitled to be treated in accordance with stand
ards for pretrial release.294 However, should the judicial officer deter
mine that no condition or combination of conditions will reasonably 
assure the presence of the accused at subsequent proceedings, that the 
individual will be a threat to the community, or that his pending appeal 
is frivolous, the individual may be held without bail.295 Appellate pro
cedures for denial of release or amendment of conditions are not avail
able to a person accused of a capital offense or convicted of any 
offense.296

The District of Columbia Circuit this term generally followed prin
ciples previously established in the circuit for pretrial release.297 In de
termining the appropriate conditions for release in noncapital cases, the 
pertinent consideration is reasonable assurance that the accused will 
appear for trial.298 The court will seek the minimal nonfinancial con
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ditions for release,299 and the imposition of a money bond is considered 
proper only after all other nonfinancial conditions have been found in
adequate to assure the presence of the accused at trial.300 The preventive 
detention amendment to the Bail Reform Act as applied in the District 
of Columbia301 allows the safety of others in the community to be an 
additional consideration in restricted circumstances.302 303

v. United States, 129 U.S. App. D.C. 143, 391 F.2d 981 (1968). The congressional 
preference for nonfinancial conditions of release is manifested in the Act’s legislative 
history. See United States v. Allen, 128 U.S. App. D.C. 207, 209-11, 386 F.2d 634, 
637-39 (1967) (Bazelon, C.J., dissenting); S. Rep. No. 750, 89th Cong., 1st Sess. 6-11 
(1965); H.R. Rep. No. 1541, 89th Cong., 2d Sess. 6-9 (1966).

299433 F.2d at 539.
300 See id.\ United States v. Leathers, 134 U.S. App. D.C. 38, 40, 412 F.2d 169, 171 

(1969).
301 D.C. Code Ann. § 23-1322 (Supp. IV, 1971).
302 id. § 23-1322(a) (1 )-(3). For a discussion of the District of Columbia pretrial 

detention provisions and the controversy concerning both the constitutionality and 
desirability of preventive detention, see Circuit Note: 1969-1910 Term, at 632-34 nn.25O 
& 259. See also Hearings on Preventive Detention Before the Sub comm. on Constitutional 
Rights of the Senate Conrm. on the Judiciary, 91st Cong., 2d Sess. (1970); 117 Cong. 
Rec. S6787 (daily ed. May 12, 1971) (remarks of Senator Hruska); Ervin, Preventive 
Detention: An Empirical Analysis, 6 Harv. Civ. Rights—Civ. Lib. L. Rev. 291 (1971); 
Note, The Cost of Preventive Detention, 79 Yale L.J. 926 (1970); Washington Post, 
June 6, 1971, § D, at 1, col. 8.

303 433 F.2d 537 (D.C. Cir. 1970) (per curiam) (Leventhal & Robinson, JJ.) (in 
chambers).

304 See notes 287, 288 supra.
305 433 F.2d at 539.
306 M. at 538. Since the offense for which Bronson was charged was not service 

connected, he was entitled to be tried in a civil court rather than by courtmartial. See 
O’Callahan v. Parker, 395 U.S. 258 (1969).

307 See note 287 supra.
308 433 F.2d at 538-39. This condition was imposed despite a recommendation by the 

District of Columbia Bail Agency that release be granted subject to the condition that 
rhe Military Police act as third-parry custodian. Id. ar 538.

309 433 F.2d at 539.

In United States v. Bronson™ the court applied the above principles 
in reexamining the relative weight applied to the criteria304 used in de
termining release conditions for an accused in the military service who 
is being tried in a civilian court.305 Appellant, a seaman stationed within 
the District of Columbia, had been arrested for a robbery committed 
while he was on leave.306 The trial court, after considering various 
factors ordinarily applied in civilian cases,307 determined that execution 
of a $2000 bond with a solvent surety would be necessary to assure 
appellant’s appearance at future proceedings.308 The appellate court 
found this approach to be contrary to the spirit of the Bail Reform 
Act.309 Although the Act instructs the judicial officer to take into 
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account criteria such as those considered by the lower court,310 it was 
considered error in this case, which dealt with military personnel, to 
give crucial significance to these criteria alone,311 since this may not be 
in keeping with the purpose of the Act312 and its apparent recognition 
of the need for flexible, individualized conditions.313 Since military per
sonnel might be unable to satisfy criteria established for civilian de
fendants, a judicial officer setting release conditions should consider 
equivalent factors inherent in a serviceman’s status which would favor 
the likelihood of his appearance at trial.314 315 *

310 18 U.S.C. § 3146(b) (Supp. V, 1970).
311 433 f.2d at 539. Although the Act instructs the judicial officer to consider these 

criteria, the emphasis to be given them is not prescribed. See note 287 supra. Ration
ally, any single factor may be of sufficient weight in a particular case to override any 
negative determinations in other areas. Similarly, the enumerated criteria do not 
purport to be exclusive, and additional factors could be determinative in this area since 
the sole purpose of the imposed conditions is to reasonably assure the presence of the 
accused at subsequent proceedings. See Stack v. Boyle, 342 U.S. 1, 3 (1951); Chapman 
v. United States, 133 U.S. App. D.C. 73, 75, 408 F.2d 1276, 1278 (1969) (Bazelon, C.J., 
dissenting); note 314 infra and accompanying text.

312 See note 285 supra.
’13 433 F.2d at 539 n.8.
314at 539. For example, incentive to appear at trial stemming from a desire to 

avoid difficulty with the military authorities would appear to be at least as great as 
that arising from a desire to circumvent problems with the bail bondsman. /¿Z. at 540.

Additionally, the Supreme Court held, in O'Callahan v. Parker, that military juris
diction extends solely to crimes which are service connected. 395 U.S. 258 (1969). 
I he purpose of this restriction was to avoid expansion of court-martial jurisdiction 
which severely limits the procedural rights of the accused. See id. at 272-73. Unyield
ing application of civilian standards to military personnel renders the right to bail 
illusory, thus failing to comport with the thrust of O'Callahan. 433 F.2d at 540. Addi
tionally, the serviceman is placed in an unequal position with respect to his civilian 
counterparts since restraints may be placed on his release which would more as
suredly guarantee his appearance. Id. Thus, questions of both unreasonable preventive 
detention and violations of equal protection are raised. For an extensive discussion of 
pretrial restraint in the armed forces and a comparison to civilian standards, see Boiler, 
Pretrial Restraint hi the Military, 50 Mil. L. Rev. 71 (1970).

315 442 F.2d 723 (D.C. Cir. 1970) (MacKinnon, J.; Bazelon, C.J., concurring).
316/J. at 725 (Bazelon, C.J., concurring).

'■7 Id. at 724. The lower court had required $100,000 surety bond. Cook asserted 
that he was an indigent, could not put up the bond, and should be released upon 
compliance with nonfinancial conditions. The appellate court reasoned that this argu
ment, when extrapolated, would require release of any indigent upon nonfinancial 
conditions and concluded that the requirement for reasonable bail did not necessitate 
such a result. Id. Even as extrapolated, however, the defendant's argument would 
appear to have merit. Justice Douglas has indicated that bail requirements for in- 
dicents raise substantial questions of due process and equal protection. Bandy v. 
United Spates. 82 S. Cr. 11 (1961). See also Russell v. United States, 131 U.S. App. 

1 he court in United States v. Cook^15 while asserting its preference 
tor nonfinancial conditions,311’ made clear that indigency does not auto
matically preclude application of financial prerequisites to release.317 
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Cook had been indicted for federal securities violations.318 The court 
examined the magnitude of past transactions,319 information given by a 
reliable informer,320 and the insufficiency of various possible nonfinancial 
conditions available321 and concluded that substantial bond would be an 
appropriate release condition.322 The case was remanded, however, with 
instruction to the trial court to consider the size of the bond appellant 
was willing and able to put up, although no suggestion of such an al
ternative had been made by the accused at any time during the pro
ceedings.323 Thus, mere determination that a bond is justified may not be 
sufficient, without further consideration of an individual’s financial 
ability to satisfy the bond amount.

D.C. 44, 45, 402 F.2d 185, 186 (1968). Additionally, the purpose of bail is to reasonably 
assure the presence of the accused at further proceedings, while allowing his release, 
and not to absolutely assure his presence by keeping him in jail through prohibitive 
financial requirements. See United States v. Leathers, 134 U.S. App. D.C. 38, 40, 412 
F.2d 169, 170 (1969); Pannell v. United States, 115 U.S. App. D.C. 379, 380, 320 F.2d 
698, 699 (1963).

Although the Act recognizes a general right to bail, the right is not absolute. See 
United States v. Smith, 431 F.2d 1 (8th Cir. 1971). Hence, if the judicial officer should 
determine that there are no conditions which will reasonably assure the presence of 
the accused, he should so state and flatly deny release instead of imposing conditions 
which would accomplish the same result under the facade of reasonable bail. It is 
worthy of note, furthermore, that Chief Judge Bazelon does not consider that the 
issue of whether the Bail Reform Act requires release when the defendant cannot 
meet financial conditions, and nonfinancial conditions are inadequate, is closed. 442 
F.2d at 725 (Bazelon, C.J., concurring).

In any event, it is apparent that the court did not consider Cook to be without 
financial resources. Id. at 724. Hence, his claim of indigency would not be expected 
to be met with great compassion. Requiring the defendant to indicate the amount of 
bail he could pay would appear to be the simplest, most direct technique of gaining 
some insight into the extent of his financial capabilities.

318 442 F.2d at 723. The indictment listed 17 counts including sale of unregistered 
securities, fraud in the sale of securities, and fraud by wire. Id.

319 442 F.2d at 724. The alleged conduct constituting the offenses included fraudu
lent transactions involving hundreds of thousands of dollars. Id.

320 The information given was that appellant had said he would flee if released. 
442 F.2d at 724.

321 Id. The court apparently agreed with the trial court that surrender of his 
Canadian passport, daily reporting to the bail agency and weekly reporting to his at
torney, release to a third-party custodian, acceptance of employment, and signing a 
waiver of extradition from any county would not suffice under the instant circumstances. 
Id. at 724 n.l.

322 442 F.2d at 725.
323 Id. Such a requirement had been previously set forth in United States v. Leathers 

where the court indicated that it is the duty of the defense counsel to give the judicial 
officer sufficient information to enable him to intelligently set release conditions. 
134 U.S. App. D.C. 38, 412 F.2d 169 (1969). For a discussion of the responsibility of 
counsel to furnish information and formulate release plans, see Wald & Freed, The Bail 
Reform Act of 1966: A Practitioner's Primer, 52 A.B.A.J. 940, 942-43 (1966).
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LOCATION OF PROSECUTION

Venue. Under the Constitution, a defendant in a criminal prose
cution has the right to be tried in the state and district where the crime 
was allegedly committed.324 In implementing this constitutional man
date,325 Congress has provided that whenever an offense is “begun in 
one district and completed in another, or committed in more than one 
district" prosecution may take place “in any district in which such 
offense was begun, continued, or completed.” 326 327 Proper application of 
this instruction was at issue in United States v. Swann.321 Swann was 
under indictment in the District of Columbia for injuring and intimi
dating a witness328 in a then pending District of Columbia criminal 
prosecution.329 Even though all the acts at issue took place in Maryland, 
the defendant's motion to dismiss from the District of Columbia for 
improper venue was denied on the grounds that his actions had impeded 
the administration of justice in the District, thus falling within the con
gressional instruction.330 Finding the application of this statute to be 
inappropriate, the District of Columbia Circuit reversed.331

324 “The trial of all Crimes . . . shall be held in the State where the said Crimes 
shall have been committed . . . .” U.S. Const, art. Ill, § 2. This is further buttressed 
by the sixth amendment which states that “(i]n all criminal prosecutions, the accused 
shall enjoy the right to a speedy and public trial, by [a] ... jury of the State and 
district wherein the crime shall have been committed.” U.S. Const, amend. VI. For an 
historical discussion of constitutional provisions on venue, see Blume, The Place of 
Trial of Criminal Cases, 43 Mich. L. Rev. 59 (1944). See generally 8 J. Moore, 
Federal Practice 18.O1-.O3 (2d ed. 1970).

325 See note 324 supra. Article three requires that where a crime is “not committed 
within any State, the Trial shall be at such Place or Places as the Congress may by 
Law have directed.” See also Fed. R. Crim. P. 18, 20-22.

326 18 U.S.C. § 3237 (Supp. V, 1970).
327 441 F.2d 1053 (D.C. Cir. 1971) (Robb, J.; Nichols, Ct. Cl. J.; Tamm, J., con

curring) .
328 The indictment alleged violation of 18 U.S.C. § 1503 (Supp. V, 1970) in two 

counts: (1) injury of one Pauline Hawkins by means of a dangerous weapon on ac
count of her testimony in a then pending case, and (2) intimidation of such witness 
by assaulting her with a dangerous weapon. Although this same statute provided 
penalties for impeding the due administration of justice per se, Swann was not charged 
with this. See notes 333, 334 infra and accompanying text.

329 The pending case resulted in the conviction of Swann for the rape and assault of 
Mrs. Hawkins. See 441 F.2d at 1054 n.2.

330 See note 325 supra and accompanying text. The district judge apparently reasoned 
that bv intimidating and injuring the witness, Swann had committed a crime both in 
Maryland and the District of Columbia; the physical acts taking place in the former 
and the infringement upon the judicial process in the latter. See 441 F.2d at 1055.

381 441 F.2d at 1056.

In general, multiple venue will arise only where a crime is a continu
ously moving act or is composed of distinctly separate acts taking place 
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in more than one jurisdiction.332 The court in Swann found that the 
particular offenses charged in the indictment were begun, continued, 
and completed in Maryland,333 and were, therefore, essentially inde
pendent of the prosecution in the District of Columbia.334 In reversing, 
the court noted that Swann had not been specifically indicted for im
peding the administration of justice; as a result, the question of whether 
a defendant may be tried in the District of Columbia under 18 U.S.C. 
§ 1503 for obstructing ikthe due administration of justice in the District 
of Columbia by acts done outside the District of Columbia” 335 was left 
open by the decision.336 337

332 5^ T ravis v. United States, 364 U.S. 631, 636 ( 1961), citing United States v. 
Lombardo, 241 U.S. 73 (1916). Application of section 3237, however, is not particular^ 
clear cut. See generally United States v. Cores, 356 U.S. 405 (1958); United States v. 
Johnson, 323 U.S. 273 (1944). For a good discussion of multiple venue, see Abrams, 
Conspiracy and Multi-Venue in Federal Criminal Prosecutions: The Crime Committed 
Formula, 9 U.C.L.A.L. Rev. 751 (1962).

333 441 F.2d at 1055.
334 Although the two prosecutions are linked in the sense that section 1503 would be 

inappropriate save for the then pending D.C. case (since one can hardly be indicted 
for intimidating a witness unless there is some prosecution to create the status of wit
ness), they are independent of one another in that even if the D.C. case had been 
abandoned or had resulted in acquittal, the Maryland prosecution would have been 
extant. Id.

335 Id. at 1056 (Tamm, J., concurring).
MG Id.
337 443 F.2d 720 (D.C. Cir. 1971) (Leventhal, J.; Bazelon, C.J.; Robinson, J.).
338 /J. at 722. This statute, the District of Columbia Unlawful Assembly Statute, per

mits a fine of up to $250 or imprisonment for up to 90 days, or both. D.C. Code Ann 
§ 22-1107 (1967). For a discussion of the constitutional questions raised by the appli
cation of this statute in this case, sec notes 1068-1079 infra.

339 T his jurisdiction is expressly limited to “offenses committed in the District for 
which the punishment is by fine only or by imprisonment for one year or less 
D.C. Code Ann. § 11-963 (1967).

340 443 F.2d at 723.

Jurisdiction. The scope of subject matter jurisdiction of the
District of Columbia Court of General Sessions was considered in Lange 
v. United States.™1 Appellant had been charged with violation of a 
misdemeanor statute carrying a maximum penalty of both fine and 
imprisonment.338 The literal wording of the statute setting out subject 
matter jurisdiction of misdemeanor courts, however, limits such juris
diction to offenses punishable by fine or by less than one year imprison
ment.339 In Lange, the circuit court held that the jurisdictional statute 
permitted General Sessions to exercise jurisdiction over misdemeanors 
punishable by both fine and imprisonment.340 In so doing, the court 
noted that the issue of jurisdiction was rendered moot by the District of 
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Columbia Court Reform and Criminal Procedure Act of 1970,341 which, 
in the process of establishing the Superior Court system, extended the 
]urisdiction of the Court of General Sessions to felonies.342 Thus, juris
diction of the new Superior Court now encompasses both misdemeanors 
and felonies.

341 D.C. Code Ann. §§ 11-721, -722, -921 to -923 (Supp. IV, 1971); see Williams, 
District of Columbia Court Reorganization, 1910, 59 Geo. L.J. 477 (1971).

342 443 F.2d at 725.
343 437 F.2d 646 (D.C. Cir. 1970) (per curiam) (Wright, Robb, & Wilkey, JJ.).
34 J There were three plaintiffs initially, but one was dismissed for lack of standing 

because he had not been in Louisiana, had no personal knowledge of events there, and 
had not been charged with an offense by either Louisiana or the United States. Id. at 
647.

345 “Whoever moves or travels in interstate or foreign commerce with intent ... to 
avoid prosecution . . . under the laws of the place from which he flees, for a [felony], 
. . . shall be fined not more than $5,000 or imprisoned not more than five years, or 
both." 18 U.S.C. § 1073 (1964). Appellants were allegedly fleeing from prosecution 
under Louisiana’s criminal anarchy statute. La. Rev. Stat. § 14:115 (1950).

346 See, e.g., Molinaro v. New Jersey, 396 U.S. 365 (1970) (per curiam) (appeal dis
missed); Eislcr v. United States, 338 U.S. 189 (1949) (per curiam) (cause removed from 
docket); Allen v. Georgia, 166 U.S. 138 (1897) (affirmed Georgia supreme court’s 
dismissal of writ of error); Bonahan v. Nebraska, 125 U.S. 692 (1887) (case stricken 
from docket).

347 437 F.2d at 648.
34q Id. As the court noted: “[Ajppellants have attempted to invoke only half our 

jurisdiction, i.e., the winning side.” Id. at 649.
349 437 F.2d at 648.
350 Id. at 649.

A second jurisdictional issue was raised in the case of Dawkins v. 
Mitchell.343 Appellants in Dawkins?44 brought suit to enjoin the 
Attorney General of the United States and the Director of the 
FBI from enforcing a warrant issued under the Fugitive Felon Act.345 
Appellants filed pleadings through their counsel and gave as their resi
dence the street address of the Black Panther headquarters, not their 
personal residence. Following the reasoning of Supreme Court decisions 
declining to adjudicate a case when an appellant has escaped confine
ment or jumped bail,346 the court in Dawkins affirmed dismissal of the 
suit because appellants had not submitted themselves to the court’s 
jurisdiction.347 The reasoning behind this decision was that appellants 
were willing to reap any benefits of the court’s decision but had not 
provided assurances that they would abide by the adverse ruling.348 
I fence, they were not entitled to call upon the resources of the court 
for determination of their claims.349

Appellants argued that placing themselves physically within the juris
diction of the court would moot their challenge to the constitutionality 
and enforceability of the Fugitive Felon Act as applied to them.350 The 
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court disagreed, suggesting that to obtain jurisdiction, appellants should 
have sought an injunctive order against the defendants to prevent them 
from removing appellants to Louisiana or turning appellants over to 
local officials for extradition. Appellants should thereupon have sur
rendered themselves on the fugitive warrant, to be freed on bail pending 
the outcome of their case in the district court.351 This procedure would 
have assured the court of appellant’s willingness to honor the court’s 
decision, regardless of the outcome, and the court could then have 
assumed jurisdiction.352

351 Id.
852 Id.
353 See Brady v. United States, 397 U.S. 742, 748 (1970); Boykin v. Alabama, 395 US. 

238, 242 (1969); Judicial Conference of the United States, Comm, on Rules of 
Practice and Procedure, Proposed Amendments to the Federal Rules of Criminal 
Procedure for the United States District Courts rule 11(c)(3), (4) (Preliminary 
Draft 1971). See generally Circuit Note: 1969-1970 Term, at 642-44.

354 Fed. r. Crim. P. 11. The rule provides the procedural safeguards that a court 
“shall not accept [a guilty] plea . . . without first addressing the defendant personally 
and determining that the plea is made voluntarily with understanding of the nature 
of the charge and the consequences of the plea .... The court shall not enter a 
judgment upon a plea of guilty unless it is satisfied that there is a factual basis for the 
plea.” Id. Failure of a federal court to comply with the safeguards of this rule will 
afford a defendant the right to plead anew. McCarthy v. United States, 394 U.S. 459, 
469,472 (1969).

The District of Columbia Circuit this term in United States v. Nichols instructed 
lower courts in the District of Columbia to make of record their determination that a 
factual basis for a plea exists. 440 F.2d 222, 223 (D.C. Cir. 1971) (per curiam) (Wright 
& McGowan, JJ.; Gignoux, D.J.). The court suggested that this could be accomplished 
by “having the defendant state what he did, or by having the United States Attornev, 
in the presence of the defendant and his counsel, briefly state the facts, or by having 
the facts briefly stated by a witness familiar with the investigation.” Id. at 223-24. The 
factual basis required would establish that the conduct which the defendant admits 
does in fact constitute the offense charged or an offense included therein to which 
the defendant has pleaded guilty. Fed. R. Crim. P. 11, 1966 Advisory Comm. Note. 
The validity of such a requirement appears questionable since a defendant need not ex
pressly admit commission of the criminal acts in order to plead guilty. See note 356 
infra and accompanying text.

355 400 U.S. 25 (1970).

GUILTY PLEAS

A plea of guilty constitutes a waiver of a defendant’s right to a jury 
trial, a waiver of his fifth amendment privilege against self-incrimination 
and his sixth amendment right of confrontation, and consent to a 
judgment of conviction.353 The acceptability of such a plea should be 
determined by whether it is voluntarily and knowlingly proffered and 
by whether a factual basis for the plea exists.354 The Supreme Court, 
in North Carolina v. Alford355 has held that in proffering a plea of
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guilty, an accused need not admit commission of the acts constituting the 
crime if the plea was given knowingly and voluntarily.356

356 Id. at 37. State and lower federal courts have been split as to whether an ad
mission of guilt is necessary to a valid plea. See, e.g., United States ex rel. Brown v. 
LaVallee, 424 F.2d 457 (2d Cir. 1970); Hulsey v. United States, 369 F.2d 284 (5th Cir. 
1966); State v. Reali, 26 N.J. 222, 139 A2d 300 (1958). It would appear that the Dis
trict of Columbia, however, had considered the admission unnecessary prior to the 
Alford decision. See Griffin v. United States, 132 U.S. App. D.C. 108, 405 F.2d 1378 
(1969).

The admission of guilt is generally considered to be inherent in a plea of guilty, 
albeit the Alford decision makes clear this expression is unnecessary. See Brady v. 
United States, 397 U.S. 742, 748 (1970). This acknowledgment of guilt and the cor
responding assumption that the defendant is displaying a willingness to accept respon
sibility for his conduct has been given as one of the reasons for granting sentence con
cessions upon a plea of guilty. ABA Project on Minimum Standards for Criminal 
Justice, Standards Relating to Pleas of Guilty § 1.8(a) (ii) (Approved Draft 1968). 
But see Scott v. United States, 135 U.S. App. D.C. 377, 383-84, 419 F.2d 264, 270-71 
(1969).

357 436 F.2d 303, 303-05 (D.C. Cir. 1970) (per curiam) (Davis, D.J.; Miller, J.; 
Bazelon, C.J., dissenting).

358 400 U.S. 25 (1970).
369 436 F.2d at 303.
360 Id. Defense counsel had informed the trial court that, although defendant 

proclaimed his innocence, he had instructed counsel to attempt to plead to a lesser 
offense. Both court and attorney had then agreed that a guilty plea would be in
appropriate in these circumstances. Id. at 303-04.

361 Id. at 303. In his opinion, Judge Davis reported that the state of the law at the 
time of the trial was unsettled and that the error in counsel’s advice did not “breach 
the Sixth Amendment’s requirement of assistance.” Id.

362 Fed. R. Crim. P. 11; see note 354 supra.
363 — F.2d----(D.C. Cir. 1971) (per curiam) (MacKinnon & Wilkey, JJ.; Gordon

D.J.).

In his dissent in United States v. Price,357 358 Chief Judge Bazelon ac
cepted the Alford mandate308 and concluded that failure to accept a 
guilty plea solely because a defendant would not expressly admit his 
guilt would be reversible error.359 The majority, however, voted to 
affirm the lower court decision, declining to view a conversation be
tween defense counsel and the trial jurge as a proffer of a guilty plea.360 
Moreover, although both counsel and the trial court expressed the 
erroneous view that admission of guilt is necessary to a plea of guilty, 
such error was not found to constitute inadequate assistance of coun
sel.361

I'he requirement that a defendant understand the nature of the charge 
and the consequences of his guilty plea362 363 was examined by the District of 
Columbia Circuit in United States v. Sambro.3™ Sambro moved to with
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draw his plea of guilty,364 prior to imposition of sentence,365 on grounds 
that he was unaware of its consequences at the time of the proffer.366 Ap
pellant, an immigrant, was cognizant of the possible prison sentence which 
could result from his plea, but was unaware that deportation was a 
mandatory consequence of the conviction.367 The court distinguished 
between direct consequences of a plea, which must be understood by a 
defendant before the plea becomes valid, and collateral consequences, 
the knowledge of which is irrelevant to a valid plea.368 Classifying de
portation in the latter category,369 the court rejected the withdrawal 
attempt.370

364 Id. at---- . T he defendant had been indicted on 12 counts of narcotics violations.
Upon the court’s acceptance of his plea of guilty to one count, the prosecution dis
missed the other charges. Id.

365 -----F.2d at----- . Withdrawals of guilty pleas are governed by rule 32(d) which
states that: “A motion to withdraw a plea of guilty or of nolo contendere may be 
made only before sentence is imposed or imposition of sentence is suspended; but to 
correct manifest injustice the court after sentence may set aside the judgment of con
viction and permit defendant to withdraw his plea.” Fed. R. Crim. P. 32(d). Although 
this rule states that withdrawal “may be made” prior to imposition of sentence, there 
is no absolute right to withdraw a guilty plea. Id. at---- ; see United States ex rd.
Scott v. Mancusi, 429 F.2d 104, 109 (2d Cir. 1970); Everett v. United States, 119 US. 
App. D.C. 60, 64, 336 F.2d 979, 983 (1964). See also ABA Standards Relating to Pleas 
oe Guilty, supra note 356, at 9-10, 52-59. Denial of permission to withdraw is reversible 
only in the event that there has been an abuse of discretion.----F.2d at —; 429 F.2d
at 109-10; see United States v. McGirr, 434 F.2d 844 (4th Cir. 1970).

366 ----F.2d at----- .
367 Id.
368 id. at . It is generally considered unnecessary to inform a defendant of col

lateral or ancillary consequences which could result from the plea. See, e.g., United 
States v. Offen, 439 F.2d 1079 (5th Cir. 1971) (per curiam); Meaton v. United States, 
328 F.2d 379 (5th Cir. 1964), cert, denied, 380 U.S. 916 (1965); Redwine v. Zuchert, 
115 U.S. App. D.C. 130, 317 F.2d 336 (1963); Note, Guilty Plea Bargaining: Compromises 
by Prosecutors to Secure Guilty Pleas, 112 U. Pa. L. Rev. 865. 875-76 (1964).

369 ----F.2d at----- .
370 Id. at---- .
371 See Brady v. United States, 397 U.S. 742, 756-57 (1970).
372 -----F.2d----- (D.C. Cir. 1971) (per curiam) (Bazelon, C.J.; Wright, J.; Wilkey, J,

dissenting).
373 395 U.S. 6 (1969).
374 395 U.S. 57 (1969).

Generally, the validity of a guilty plea voluntarily and knowingly 
made does not become subject to attack if later decisions indicate that 
the plea was based on a faulty premise.371 However, in United States 
v. Broadus,372 373 374 the District of Columbia Circuit permitted the defendant 
to take advantage of Supreme Court decisions in Leary v. United 
States313 and United States v. Covington3™ by vacating a conviction 
which had resulted from a guilty plea rendered 15 years prior to these 
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decisions.375 376 377 The Leary™ and Covington* 11 decisions held that exercise 
of the fifth amendment privilege was a complete defense to a Marihuana 
Tax Act378 violation, on the grounds that compliance with the provisions 
of the Act would expose an individual to substantial hazards of self- 
mcrimination. Following the lead of the Second Circuit,379 the court 
described the statute creating the substantive offense as unconstitu
tional and subject to a fifth amendment defense and concluded that 
appellant essentially pleaded guilty to nothing even though the ad
judication creating the constitutional defense occurred subsequent to 
the plea itself.380

375 — F.2d at —. T he defendant had pleaded guilty to violation of the Marihuana 
1 ax Act in 1954. Because of this earlier conviction he was sentenced as a second 

offender when convicted in 1963 of additional narcotics violations. Appellant challenged 
the validity of the guilty plea in order to effect a reduction in sentence for the sub
sequent offense. Id.

376 395 US. at 16.
377 395 U.S. at 57.
378 26 US.C. 5 4744(a)(2) (1964).
379 See United States v. Liguori, 430 F.2d 842 (1970), cert, denied, 402 U.S. 948 (1971).
3S°— F.2d at---- . Acceptance of the retroactive application of Leary to guilty

pleas has not been uniform. See Ouillette v. United States, 435 F.2d 21, 23 (10th Cir. 
1970); United States v. Weber, 429 F.2d 148, 151 (9th Cir. 1970). The reticence of 
these courts can be largely attributed to the fact that they are aware that both the 
pica and the charge of violation of the Marihuana Tax Act were the result of plea 
bargaining and, had defendant chosen not to plead guilty, the charge at trial would 
have been made under a statute carrying heavier penalties and unaffected by Leary. 
435 F.2d at 24. Current proposals that plea agreements be disclosed to the court 
would obviate judicial speculation as to the effect of such negotiations on the charge. 
See Judicial Conference of the United States, supra note 353, at 11-12.

381 434 F.2d 526 (D.C. Cir. 1970) (Davis, D.J.; Wright, J.; MacKinnon, J., con
curring).

382 Id. at 531.
383 Id. Appellant had asserted that he was innocent and that there was doubt con

cerning his competency to plead. Id. at 529. T he brief hearing which had been held 
by the district court was considered inadequate to resolve these factual issues. Id. at 
528. In order for the incompetency plea to prevail, the defendant would have had 
to establiih that he had insufficient ability at the time of the plea to consult with his 
defense attorney with a reasonable degree of understanding and that he had lacked 
a rational and factual understanding of the proceedings. See, e.g., Dusky v. United 
States, 362 U.S. 402 (1960) (per curiam); United States v. Mills, 430 F.2d 526 (8th Cir. 
1970); Crail v. United States, 430 F.2d 459 (10th Cir. 1970); Wolf v. United States, 

This term, in United States v. Joslin,381 the District of Columbia Cir
cuit stated the principle that when a defendant attempts to withdraw 
a guilty plea prior to sentencing, he is entitled to an appropriate hearing 
before the application can be denied.382 Additionally, the court de
termined that if factual matters bearing on the plea are in controversy, 
a mere oral conference would be insufficient, and normal procedures 
for determining disputed questions of fact must be followed.383
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The problem of when an evidentiary hearing is necessary was also 
considered in United States v. Simpson (Emanuel),384 where the de
fendant sought to have his conviction and sentence set aside 385 on the 
grounds that he had been tricked and induced into entering a guilty plea 
because of false assertions made by his counsel.386 The lower court dis
missed the motion, without a hearing, on the ground that the history of 
the case and record of the plea-taking conclusively demonstrated that 
petitioner was not entitled to relief.387 The District of Columbia Cir
cuit reversed, after concluding that, although the attorney’s conduct 
probably amounted to proper advice, the withdrawal petition stated facts 
which, if taken as true, would support a claim of ineffective assistance 
of counsel and of an involuntary guilty plea.388 The court also found 
that where a petitioner’s allegation states facts and circumstances suffi
cient to support his assertion, as opposed to stating a mere conclusion 
of law, and the allegation is not palpably unbelievable, an evidentiary’ 
hearing is required.389

430 F.2d 443 (10th Cir. 1970). Of course, if the defendant is incompetent he could 
not understandingly or voluntarily proffer his plea. See note 354 supra and accompanying 
text.

The court further considered the defendant to be without effective assistance of 
counsel at the earlier hearing. 434 F.2d at 529-30. Characterizing this hearing as an 
“integral part of the ‘criminal prosecution,’ ” the court found defendant entitled to 
this assistance. Id.

384 436 F.2d 162 (D.C. Cir. 1970) (Leventhal, J.; Wright, J.; Bazelon, C.J., con
curring).

385 Id. at 163. Simpson’s motion was filed under 28 U.S.C. § 2255 (1964).
386 436 F.2d at 163. Defendant claimed that he had been assured by his attorney that 

arrangements had been made with the judge such that he would be sentenced under 
the Youth Corrections Act. Id.

387 436 F.2d at 163.
388 Id. at 163-64. The court noted that a defendant may not generally claim existence 

of coercion undercutting a voluntary guilty plea merely because he has received improper 
advice from his attorney. It acknowledged, however, a false promise from counsel 
that sentencing had been prearranged with the judge is sufficient to constitute imper
missible coercion, entitling a defendant to relief. Id. at 164.

389 436 F.2d at 164-65. The court considered the possibility of an “amplifying pro
cedure” in the case of petitions which are too conclusory to justify processing. Id. 
at 166 & n.12.

390 The right is explicitly guaranteed by the sixth amendment. Only recently has 
the Supreme Court declared that the right is as “fundamental” as any of the rights 
of the sixth amendment and is, therefore, applicable to the states via the fourteenth 
amendment. Klopfer v. North Carolina, 386 U.S. 213, 223 (1967); see Dickey v. 
Florida, 398 U.S. 30 (1970); Smith v. Hooey, 393 U.S. 374 (1969). The interval between

Trial

SPEEDY TRIAL

Traditionally, the constitutional right to a speedy trial390 has been 
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thought of as a protection for the defendant.391 There is, today, a 
mounting recognition of the adverse effects of delay upon the prosecu
tion,3'- along with an increasing public interest in the prompt disposi
tion of criminal cases.393 The interest of the defendant remains para- 

the time the offense is committed and the arrest has not been considered to raise a sixth 
amendment issue, but a concept analagous to the right to a speedy trial has been ex
tended to cover this area through fifth amendment due process. In order for a pre
indictment delay to result in a violation of the due process clause, a defendant must 
show prejudice from the unjustified delay. Powell v. United States, 122 U.S. App. 
D.C. 229, 232, 352 F.2d 705, 708 (1965); Ross v. United States, 121 U.S. App. D.C. 
233, 349 F.2d 210 (1965); see Nickens v. United States, 116 U.S. App. D.C. 338, 340 
n.2, 323 F.2d 808, 810 n.2 (1963).

Furthermore, the Federal Rules of Criminal Procedure authorize dismissal of an 
indictment “if there is unnecessary delay in bringing a defendant to trial . . . .” 
Fed. R. Crim. P. 48(b). Cases applying this rule hold that there must be a showing 
that the delay prejudiced defendant’s ability to rebut the Government’s case, or that 
the delay was caused by oppressive government action. United States v. Dooling, 406 
F2d 192, 196 (2d Cir.), cert, denied, 395 U.S. 911 (1969); see Fleming v. United States, 
378 F.2d 502, 504 (1st Cir. 1967) (mere lapse of time is not enough to establish denial 
of speedy trial). The rule is a restatement of the inherent power of the court to 
dismiss a charge for want of prosecution, but it does not apply to pre-indictment 
delays. See Benson v. United States, 402 F.2d 576, 580 (9th Cir. 1968); Powell v. 
United States, 122 U.S. App. D.C. 229, 231, 352 F.2d 705, 707 (1965).

The thrust of rule 48(b) is similar to the apposite section of the District of Columbia 
Court Reform and Criminal Procedure Act of 1970 wrhich provides that a person com
mitted or held to bail to await action of the grand jury shall be set free or have his 
bail discharged if the grand jury shall not have acted within nine months. D.C. Code 
Ann. § 23-102 (Supp. IV, 1971). The purpose of this section is to control the prosecu
tion by requiring action by the grand jury. It is not a statute of limitation and does 
not bar prosecution. See United States v. Cadarr, 197 U.S. 475 (1905).

391 Delay can cause mental anguish and hardship to a defendant in custody awaiting 
trial. The guarantee is an important safeguard to prevent undue and oppressive pretrial 
incarceration. For the defendant afforded pretrial release, a speedy trial would minimize 
anxiety and concern accompanying public accusation. Most importantly, a speedy trial 
should be granted a defendant so that his ability to defend himself is not impaired. 
United Stares v. Ewell, 383 U.S. 116, 120 (1966); Hinton v. United States, 137 U.S. 
App. D.C. 388, 392, 424 F.2d 876, 880 (1969). An accused is not relieved of limitations 
placed upon his liberty merely because he is not in custody. The pendency of the 
indictment may subject him to public scorn, deprive him of employment, and may 
force curtailment of his speech, associations, and participation in unpopular causes. 
Klopfer v. North Carolina, 386 U.S. 213, 221-22 (1967); see Note, Right to a Speedy 
Trial, 20 Sian. L. Rev. 476, 481-82 (1968).

392 Kev witnesses may lose interest or disappear or their memories may fade making
them more vulnerable to cross-examination. See United States v. Holt,----F.2d —
''D.C. Cir. 1971) (per curiam) (Leventhal, J.; MacKinnon, J.; Fahy, J., dissenting). 
See generally Note, The Right to a Speedy Criminal Trial, 57 Colum. L. Rev. 846 
(1957). Judge Leventhal, in Holt, noted that the weakening of the Government’s 
case bv the loss of a key witness during the delay served to countervail the possible 
prejudice suffered by the appellant.----F.2d at----- .

393 Repeated delay in the law enforcement process erodes public confidence and 
frustrates the deterrent effect of prompt prosecution. It is the certain and prompt 
imposition of a criminal sanction rather than its severity which has a significant deter
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mount, however, as is evidenced by issues which the courts considered 
this term when evaluating claims that a speedy trial right had been 
violated.* 394

ring effect upon potential criminal conduct. See Note, Continuances in the Cook County 
Criminal Courts, 35 U. Chi. L. Rev. 259, 259-63 (1968).

Expeditious dispensation of criminal cases is made all the more urgent when there 
is reason to believe that the pretrial liberty of a defendant poses a danger to himself, 
to any other person, or to the community at large. In this respect, speedy trials 
provide an alternative to pretrial detention of potentially dangerous defendants. See 
116 Cong. Rec. S7291-97 (daily ed. May 18, 1970) (remarks of Senator Ervin).

394 A court must consider: (1) the length of the delay; (2) the reason for the 
delay; (3) the diligence of the prosecutor, the court, and the defense counsel; and 
(4) the possibility that the accused was prejudiced in preparing his defense. The 
length of delay factor, while not yet uniformly accepted as being dispositive docs create 
a presumption in favor of the defendant. The longer the period between arrest and 
trial, the heavier is the prosecution’s burden to justify the delay and to show that 
the defendant’s rights have not been abridged. Hedgepeth v. United States, 124 U.S. 
App. D.C. 291, 294, 364 F2d 684, 687 (1966); see Circuit Note: 1968-1969 Term, at 
140-41 & nn.36O 64. See also Dickey v. Florida, 398 U.S. 30, 48 (1970) (Brennan, J., 
concurring).

The United States Court of Appeals for the District of Columbia Circuit has said 
that a delay of more than one year between arrest and trial raises a prima facie claim 
of denial of defendant’s right to a speedy trial. 124 U.S. App. D.C. at 294, 364 F.2d 
at 686; accord, Pitts v. North Carolina, 395 F.2d 182, 185 (4th Cir. 1968) (delay of 16 
years prima facie showing of prejudice); United States v. Simmons, 338 F.2d 804, 808 
(2d Cir. 1964) (delay might be so suostantial as to be prima facie prejudicial). But 
see United States v. Holt, F.2d (D.C. Cir. 1971) (seventeen month delay did 
not violate sixth amendment rights because defendant was partially responsible for 
delay and much time was consumed by subsequent trials); Barker v. Wingo, 442 F.2d 
1141 (6th Cir. 1971) (five year delay did not violate defendant’s rights because his 
failure to demand trial constituted a waiver of these rights); United States v. Lustman, 
258 F.2d 475, 478 (2d Cir.), cert, denied, 358 U.S. 880 (1958). The courts rarely find 
a denial of the right to a speedy trial when the delay is less than several years. See 
Note, The Lagging Right to a Speedy Trial, 51 Va. L. Rev. 1587, 1591 n.20 (1965). 
See also note 397 infra and accompanying text.

393 See, e.g., United States ex rel. Solomon v. Mancusi, 412 F.2d 88, 90-91 (2d Cir.), 
cert, denied, 396 U.S. 936 (1969) (detention of defendant for 11 months between ar
raignment and trial did not violate his right to speedy trial where no prejudice was 
shown); United States v. Banks, 370 F.2d 141, 145 (4th Cir. 1966), cert, denied, 386 
U.S. 997 (1967) (the circumstances of the 10 month post-indictment delay during which 
defendant was in custody indicated no possible prejudice and, therefore, no violation 
of the right to a speedy trial); United States v. Simmons, 338 F.2d 804 (2d Cir. 1964). 
In appraising a claimed denial of the right to a speedy trial, the court must look to 
the circumstances of each case for possible prejudice to the defendant as well as the 
length of delay and possible justification for it. See United States v. Ewell, 383 U.S. 
116, 120 (1966); Pollard v. United States, 352 U.S. 354, 361 (1957); Hanrahan v. United 
States, 121 U.S. App. D.C. 134, 137-39, 348 F.2d 363, 366-68 (1965), cert, denied, 389

The judiciary has consistently indicated in recent years that in order 
for delay to immunize a defendant from further proceedings or punish
ment, some substantial prejudice must be demonstrated or be implicit 
in the circumstances.395 Some courts have noted that an exception to 
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rhe need for showing prejudice exists where the government delay is un
justified or deliberate,'1'6 or even where delay is unusually long through 
no fault of the accused.397 It is very difficult, however, for an appellant 
to show malicious intent on the part of the Government. Consequently, 
absent countervailing statutory enactments and judicial rulemaking,398 
a showing of prejudice, while becoming easier, remains the major ob
stacle to establishing the denial of the right to a speedy trial.

This term in Coleman v. United States^ the District of Columbia 
Circuit reversed a conviction and dismissed an indictment after trial 
had been delayed 21 months.400 The major cause of delay arose from

U.S. 845 (1967). See also Note, supra note 392, at 852. The trend now is to set 
specific time limits for each stage of the trial beyond which the right is said to be 
violated unless there is specific justification for the delay. See generally note 420 
infra and accompanying text.

'-^See 386 U.S. at 221-22 (right to speedy trial affords affirmative protection against 
an unjustified postponement of trial, even though the accused is discharged from 
custody). The Court, in Pollard v. United States, declared that in order for a delay 
not to violate sixth amendment rights, it must not be “purposeful or oppressive.” 352 
U.S. at 361. No circuit has applied the language in Pollard to release a prisoner for 
a deliberate delay which was not prejudicial although some courts have adopted language 
indicating that they would do so. See Brady v. Superintendent, Anne Arundel County 
Detention Center, 443 F.2d 1307 (4th Cir. 1971); cf. Williams v. United States, 102 
U.S. App. D.C. 51, 250 F.2d 19 (D.C. Cir.), cert, denied, 374 U.S. 841 (1957).

In Brady, the Fourth Circuit strictly adhered to the requirement that prejudice must 
be shown. The appellant was not afforded a new trial to determine punishment for 
almost eight years, and his right to a speedy trial was concededly denied him. However, 
under the exceptional facts of the case—the defendant had been convicted of a heinous 
crime and there was no direct infringement upon his rights—the court was unwilling 
to terminate his incarceration. 443 F.2d at 1313.

397 See note 394 supra. See also People v. Ganci, 27 N.Y .2d 418, 430-32, 267 N£.2d 263, 
270-71, 318 N.Y.S.2d 484, 493-94 (Fuld, C.J., dissenting), cert, denied, 402 U.S. 924

1971). In Gotici, the 16 month delay before trial was due neither to defendant nor 
to the prosecutor; it was due to the congested court calendar. The majority felt there 
was statutory “good cause” not to dismiss the indictment. Chief Judge Fuld dissented 
on the basis that the delay constituted denial of the defendant’s fourteenth amend
ment due process rights. He asserted that the reason for delay was immaterial, and that 
the constitutional and statutory guarantee of speedy trial is an absolute mandate. The 
Chief Judge’s dissent appears to be in accord with the policy behind the rules recently 
developed in the Second Circuit to speed criminal trials. Second Circuit Rules Re
garding Prompt Disposition of Criminal Cases (effective July 5, 1971) (copy on file 
at Get). L.J.). The rules prescribe time limits for the early trial of high risk defendants, 
for control of continuances, and for sanctions against the prosecution or the defense 
in the event of noncompliance. Actual prejudice is made a nominal consideration. See 
note 422 infra and accompanying text.

398 Statutory imposition of specific time limits for acceptable delay between stages 
in the criminal process indicates rejection of the necessity for showing prejudice, 
See notes 418-422 infra and accompanying text.

399 442 F.2d 150 (D.C. Cir. 1971) (per curiam) (Bazelon, C.J.; McGowan & Robin
son, JJ.).
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appellant’s incarceration in Maryland.* 401 In view of the Supreme Court’s 
recent expression of disfavor with governmental reluctance to press for 
expeditious prosecution of defendants incarcerated in other jurisdic
tions,402 the court viewed Coleman’s confinement and his belated demand 
for trial as insufficient justification for the prosecution’s failure to bring 
him to trial.403
and places a heavy burden on the Government to demonstrate that appellant’s rights 
have not been abridged. Id. at 153; see Hedgepeth v. United States, 124 U.S. App. 
D.C. 291, 294, 364 F.2d 684, 687 (1966). The Government failed to offer any justifica
tion for the unusually lengthy interval between arrest and trial. 442 F.2d at 153.

401 The incarceration in Maryland began only 26 days after appellant’s preliminary 
hearing in D.C., and although the prosecution knew of his presence in Maryland as 
early as October, 1966, no effort was made to secure his return for trial until Jan
uary, 1968. But for appellant’s request, there is no indication that the Government 
intended to move toward prosecution until the end of appellant’s three year Maryland 
sentence. 442 F.2d at 153-54.

402 See Dickey v. Florida, 398 U.S. 30, 33-35 (1970); Smith v. Hooey, 393 U.S. 
374, 378-83 (1969). The Court emphasized that the basic protections afforded by a 
speedy trial are equally important where the accused is imprisoned in another juris
diction prior to trial. 393 U.S. at 378. See generally Note, Effective Guaranty of a 
Speedy Trial for Convicts in Other Jurisdictions, 71 Yale L.J. 767, 768-71 (1968).

403 The Government argued that they were exonerated of any responsibility because 
appellant did not demand to be tried at an earlier date. When an individual suffers 
the hardship of being imprisoned for another crime while awaiting trial, there remains 
some question as to whether the burden lies with the prosecutor or the accused to 
mitigate the hardship by pressing for a speedy trial. The “demand rule” provides 
that unless a defendant attempts to resist postponement or demands immediate trial, he 
waives his sixth amendment right. United States v. Jones, 403 F.2d 498, 500 (7th Cir. 
1968), cert, denied, 394 U.S. 947 (1969); United States v. Perez, 398 F.2d 658, 661 
(7th Cir. 1968), cert, denied, 393 U.S. 1080 (1969); United States v. Maxwell, 383 
F.2d 437, 441 (2d Cir.), cert, denied, 389 U.S. 1057 (1967) (five year delay between 
mistrial and retrial does not violate the right to speedy trial where no demand was 
made); Bruce v. United States, 351 F.2d 318, 320 (5th Cir. 1965), cert, denied, 384 
U.S. 921 (1966) (seven vear delay did not violate right where no demand was made). 
The rationale behind the demand rule is that the right to a speedy trial is intended 
to serve “as a shield for the defendant’s protection but not as a sword for his 
escape ... .” 383 F.2d at 441.

A few recent cases and articles have suggested abandonment of the demand rule. 
See Dickey v. Florida, 398 U.S. 30, 48-50 (1970) (Brennan, J., concurring) (demand 
rule criticized as inconsistent with the doctrine that every reasonable presumption 
against waiver of constitutional right should be indulged); United States v. Colitto, 
319 F. Supp. 1077, 1081-84 (E.D.N.Y. 1970); United States v. Richardson, 291 F. Supp 
441, 446-47 (S.D.N.Y. 1968); Cohen, Speedy Trial for Convicts: A Reexamination 
of the Demand Rule, 3 Valparaiso L. Rev. 197 (1969). The rationale for eliminating 
the demand rule is two fold. First, it is harsh to require a defendant, particularly if 
free on bail, to initiate a process which may result in a substantial loss of freedom. 
Second, the Supreme Court recently has been moving towards a position that constitu
tional rights cannot be waived unknowingly or inarticulately. 398 U.S. at 49-50.

In Coleman, the court rejected the demand rule. It refused to conclude on the basis 
of the record that appellant’s inaction robbed all merit from his claim of denial of 
the right to speedy trial. 442 F.2d at 155. In fact, the accepted principle in this 
jurisdiction is that, where a delay has run for more than a year, a defendant is not
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By itself, the long and unjustified delay in Coleman suggested the 
necessity of reversal.404 The court, however, ordered reversal based 
upon its finding that the delay had specifically hampered the appellant 
in the preparation of his defense.405 406

required to make a demand for a speedy trial. The burden of moving promptly is on 
the Government. United States v. Holt, — F.2d---- (D.C. Cir. 1971).

The Sixth Circuit unavowedly affirmed the demand rule in Barker v. Wingo. 442 
F.2d 1141, 1142-43 (6th Cir. 1971). The total delay was five years, but defendant did 
not demand trial for nearly four and one-half years. The court concluded that the 
time before demand was made should not be counted as part of the period of delay in 
determining whether the right was violated. The court, therefore, found no violation 
of the right. Id. at 1142.

There is, however, a discernible trend towards rejection of the demand rule. The 
Second Circuit has, in promulgating supervisory rules regarding speedy trial, rejected 
:/■ r.rhcr the rule. Second Circuit Rules, supra note 397; see note 420 infra. The 
American Bar Association has suggested that if the accused is serving a term of im- 
: r: or.ment, the prosecutor must either obtain the prisoner’s immediate presence for 
trial or cause a detainer to be filed with the official having custody and request him to 
a h isc the prisoner of his right to demand trial. ABA Project on Minimum Standards 
f r Criminal Justice, Standards Relating to Speedy Trial § 3.1(a) (Approved Draft 

The ABA, in following the minority rule, further declares that a demand 
is not required in order to make a successful pretrial motion to dismiss on the basis 
of denial of a speedy trial. Id. § 2.2, Commentary.

4 ■ In cases of unexplained and unnecessary delay, no showing of prejudice to the 
defendant in the preparation of his defense may be required. See 386 U.S. at 219-23; 
Note, supra note 402, at 769. See generally notes 395-397 supra and accompanying text.

405 Two vouths crucial to defendant’s case were unable to be found. Also there was 
missing evidence of an important pair of trousers and fingerprints on the stolen wallet. 
442 F2d at 156-57.

406 — p 2d ---- (D.C. Cir. 1971) (per curiam) (Leventhal, J.; MacKinnon, J.; Fahy,
J, dissenting).

407 The appellant was indicted in April, 1967, for assault with intent to commit rape,
assault with a dangerous weapon, and carrying a pistol without a license. The case 
did not come to trial until September, 1969. The delay began when Holt asked for a 
psychiatric examination and later when he asked for severance of the counts of the 
indictment. He was then tried on six other charges which arose subsequent to the 
one charged in this indictment. The total delay between appellant’s original indictment 
and the trial, at which he was convicted, was 30 months. Id. at---- .

4°J Justice MacKinnon, in a separate opinion, stated that he was influenced to uphold 
the indictment because appellant was free on bail until he was arrested on numerous 
other offenses, and he was represented by the same competent counsel throughout. 
The dclav, Justice MacKinnon explained, was due to the normal wait before trial, the 
time required for a mental examination requested by appellant, the time to try ap
pellant six times in the District on other more serious charges, the time involved in 
considering motions and granting continuances at appellant’s request, and finally, the 
dclav was the natural consequence of the trial order, unopposed by appellant, which 
placed this case at the bottom. Id. at-----------.

In United States v. Holt**  the conviction of an accused who had 
waited 30 months after indictment for trial was upheld.407 The delay 
was caused primarily by Holt’s own conduct, which had required six 
other major trials in the interval.408 Furthermore, Judge MacKinnon 
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found an implicit consent to the delay, as well as consent to the order 
of trials, in the defendant’s motions for mental examination, severance, 
and continuances.409 Judge Leventhal was not as easily convinced that 
the appellant’s rights had not been violated. While conceding that there 
is less possibility of “prejudice to the person” when delay is caused bv 
the time required for trial of other cases, he was more disturbed bv 
the possibility of “prejudice to defendant’s defense.” 410 The crucial 
factor in Judge Leventhal's decision to vote for affirmance of the con
viction was that the Government’s complaining witness, available when 
the case was first set, was no longer available after a postponement 
granted the defendant for a mental examination.411 These circumstances 
provided countervailing considerations leading Judge Leventhal to the 
conclusion that trial of the other cases first, even though they were filed 
later, did not violate the appellant’s constitutional rights.412 Judge Fahy 
dissented from the conclusion of the majority on the grounds that the 
appellant was denied a speedy trial as guaranteed by the Constitution. 
Since delay totalled more than one year, the burden was on the Gov
ernment to show that the right had not been abridged.413 This burden, 
Judge Fahy concluded, was not met. He characterized the delay as 
purposeful, lengthy, and oppressive.414 His opinion intimated that the 
major cause of delay in this case, the trials of subsequently arising cases, 
was analogous to the situation in Coleman where defendant’s incarcera
tion in an outside jurisdiction was insufficient to exonerate the Govern
ment’s failure to initiate the original trial.415 The majority of the court, 

409 Id.
410 The sixth amendment protection does not require that a defendant show prejudice,

he must show only a “reasonable possibility” that his defense has been prejudiced by 
the delay. Id. at----; Harling v. United States, 130 U.S. App. D.C. 327, 330, 401 F.2d
392, 395 (1968), cert, denied, 393 U.S. 1068 (1969); Hedgepeth v. United States, 125 
U.S. App. D.C. 19, 21, 365 F.2d 952, 954 (1966). In Holt the possibility of prejudice 
arose from the combination of delay and the difficulty of establishing the defense 
version of the clothes worn by defendant on the critical date of the offense. — F2d 
at---- .

411 The complaining witness was in the United States and available on October 23,
1967, when the case was first set for trial. The defendant moved for postponement 
to have a mental examination. Prior to the earliest date he could have been ready 
for trial, the witness had moved to Germany.----F.2d at----- .

412 Id. at---- .
Wild, at----(Fahy, J., dissenting); see Hedgepeth v. United States, 124 U.S. App.

D.C. 291, 294, 364 F.2d 684, 687 (1966).
414 Judge Fahy suggested that the Government, “after failing in each of the other

trials, resorted to this substantially earlier case thirty months after appellant’s arrest 
not to avoid oppressiveness of him but to serve alone its own purposes, in disregard of 
appellant’s sixth amendment right to a speedy trial.”----F.2d at —; see United
States v. Parrott, 248 F. Supp. 196, 203 (D.D.C. 1965).

415 See notes 403-404 supra. Judge Fahy further noted the Supreme Court’s recent
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however, did not share this view and felt that prosecution of subse
quently arising cases was a sufficient justification for the delay between 
indictment and trial.410

nee to "the important values implicit in the constitutional guarantee of a speedy 
trial." — F2d at —, citing Groppi v. Wisconsin, 400 U.S. 505, 510 (1971).

416—F.2d at —.

117 See Lnited States v. Stevenson, 443 F.2d 661, 663 (D.C. Cir. 1971) (per curiam) 
MacKinnon & Wilkey, JJ.; Johnson, D.J.) (no prejudicial delay in a two and one- 

hali month delay between the date of the offense and the indictment); United States 
v. Moss, 438 F.2d 147, 149-50 (D.C. Cir. 1970) (per curiam) (Miller, J.; Davis, Ct. Cl. 
J.; Bazcion, C.J., dissenting) (13 month delay did not warrant reversal because delay

• .is iargjy caused by change of attorneys for appellant and by his unsuccessful efforts 
to have the case dismissed); United States v. McCray, 433 F.2d 1173, 1175 (D.C. Cir. 
19"0) per curiam) (Wright, Leventhal, & Wilkey, JJ.) (although a 13 month delay 
between arrest and trial was “troublesome,” the right was not violated because ap
pellant was free on bond and some of the time was consumed by defense motions).

41' Most denial of speedy trial claims arise out of delays between indictment and trial. 
1 he Supreme Court of California has held that the constitutional right to a speedy 
trial applies to prearrest delays. Jones v. Superior Court, 3 Cal. 3d 734, 739-41, 478 
P.2J 10, 13-14, 91 Cal. Rptr. 378, 381-83 (1970). Also this term, the Fourth Circuit in
dicated that the sixth amendment right is applicable to the interval between conviction 
and sentencing. Brady v. Superintendent, Anne Arundel County Detention Center, 
444 1 .2d 1307 (4th Cir. 1971). An older case decided in the District of Columbia Circuit 
may be characterized as a “speedy complaint” case. In it the defendant’s rights were 
said to have been violated as a result of a long delay between the offense (warrant) 
and the actual arrest. Ross v. United States, 121 U.S. App. D.C. 233, 349 F.2d 210 
(1965).

4 ly Judicial Conference of the United States, Comm, on Rules of Practice and 
Pro-1 . Ki. \I.H RNATIVE DRAFTS OF PROPOSED AMENDMENTS TO RULE 45 FEDERAL RULES 

of Criminal Procedure Alternative No. 2, Advisory Comm. Note (1971).
420 1 he first alternate amendment to rule 45 directs each district court to conduct 

a study of the administration of justice in the district court and before United States 
magistrates of the district and to prepare a plan for the prompt disposition of criminal 
cases. I he plans shall include rules relating to time limits within which procedures 
prior to trial, the trial itself, and sentencing must take place. Id. Alternative No. 1

f. I he drafters recognized the difficulty in prescribing specific time limits for district

1 his term was rife with new developments regarding the enforcement 
of the speedy trial guarantee, both in the District of Columbia Circuit417 
and in the other circuits. One emerging trend is the application of the 
guarantee to all stages in the criminal process.41* * Underlying this trend 
is the perception of the criminal process as a series of stages, each of 
which provides an opportunity for termination of a criminal action. 
1 he need for prompt disposition is best served, therefore, by proceeding 
to the next stage with a minimum consumption of time.419 The pro
posed amendments to rule 45 of the Federal Rules of Criminal Pro
cedure undertake to guarantee this procession by prescribing specific 
time limits for proceeding from one stage of the prosecution to the 
next.4- Similarly, the Second Circuit and the New York State courts 
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have responded to the interests of accused persons and the public in the 
speedy disposition of criminal trials,421 by promulgating rules designed 
to curtail excessive delays in criminal prosecutions.422

courts where widely varying conditions exist between the very busy urban districts 
and the far less busy rural districts. Id. Alternative No. 1, Advisory Comm. Note.

The second alternative does prescribe specific time limits which may be modified 
by local rules of the district courts. The arraignment must be held within 15 days if the 
defendant is in custody and 30 days if the defendant is not in custody. Id. Alternative 
No. 2 § g. The trial must begin within 90 days if the defendant is in custody and 
within 180 days if the defendant is not in custody. The time limit is measured from 
the completion of the arraignment. Id. Alternative No. 2 § h. Various time limits have 
been adopted in a number of jurisdictions. See Cal. Penal Code § 1382 (West 1970) 
(60 days from filing of information or finding of indictment); III. Ann. Stat. ch. 38, 
§ 103-5 (Smith-Hurd 1970) (120 days from date incarcerated, 160 days from date of 
demand for defendant not in custody); Mass. Gen. Laws Ann. ch. 277, § 72 (1968) 
(six months for defendant in custody); Second Circuit Rules, supra note 397, rules 4, 
5 (90 days from date detained if in custody, six months from date of arrest, service 
of summons, or detention, whichever is earliest). See also President’s Comm’n on Law 
Enforcement and Administration of Justice, Task Force Report: The Courts 86 
(1967) (nine week delay).

A time limit between the initial appearance and the preliminary examination is 
established by a proposed amendment to rule 5. Judicial Conference of the United 
States, Comm, on Rules of Practice and Procedure, Preliminary Draft of Pro
posed Amendments to the Federal Rules of Criminal Procedure for the United 
States District Courts rule 5(d)(2) (Preliminary Draft 1971). The time limit is 10 
days if the defendant is in custody and 20 days if he is not in custody. See 18 U.S.C. 
§ 3060(b) (l)-(2) (Supp. V, 1970).

The proposed amendment to rule 45 established no time limit for the period between 
the preliminary examination and the return of an indictment. This is the period during 
which a case is presented to the grand jury, and while in some jurisdictions the grand 
jury meets frequently, in other districts it meets as infrequently as twice a year. 
See Judicial Conference of the United States, supra note 419, Alternative No. 2, 
Advisory Comm. Note. In the District of Columbia, a person committed or held on 
bail to await action of the grand jury shall be set free or have his bail discharged if 
the grand jury has not acted within nine months. D.C. Code Ann. § 23-102 (Supp. IV, 
1971).

421 Courts have continually noted the hardships imposed upon the defendant, prose
cutor, and public by repeated delays. See 386 U.S. at 221-22; 383 U.S. at 120; — F.2d 
at---- .

422 These rules provide for time limits for the early trial of high risk defendants, 
for court control over the granting of continuances, for criteria to control con
tinuance practice, and for sanctions against the prosecution or defense in the event 
of noncompliance with prescribed time limits. Second Circuit Rules, supra note 397.

The two rules set out by New York State’s court system, to become effective in 
May of 1972, are designed to sharply limit possible delays in trials. The first rule 
requires trial courts to dismiss most criminal cases in which a defendant has not been 
brought to trial, through no fault of his own, within six months after his arrest. The 
other rule directs the lower courts to release from jail defendants whose trials have 
not started within three months of their arrest. It is ventured that the rules will 
cause much turmoil in the state, especially in jurisdictions which are not prepared 
to bring all criminal cases to trial within the six month time limit. Another possible 
negative effect of the rules was pointed out by the District Attorney of the Bronx. He
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The advent of procedural rules and statutes for avoiding undue delays 
mav vield uniformity in this area of the law. In view of the gravity of 
the interest involved, uniformity is warranted, and it should do much 
to engender a more judicious enforcement of sixth amendment rights.

JOINDER OF OFFENSES

Although multiple offenses may be joined for trial if they are of a 
“similar character” or are “based on the same transaction,” * 423 either the 

asserts that the rules will discourage many prisoners from pleading guilty in hopes 
that their cases will not be tried within six months and they will go free. The courts, 
however, have taken the only course open to them to improve the situation in which 
Luth innocent and guilty men are incarcerated for long periods simply because the 
judicial system is incapable of providing the speedy trial which the Constitution guaran
tees. It remains to be seen if the public is willing to pav the necessary cost of more 
lav. yers, probation officers, court facilities, and judges. See Washington Post, May 3, 
1971, S A, at 20, col. 1.

423 Fed. R. Crim. P. 8(a). Distinct indictments meeting the requirements of rule 
8(a) mav be consolidated under rule 13, upon motion of either the Government or a de
fendant. Fed. R. Crim. P. 13; see United States v. Nystrom, 116 F. Supp. 771 (W.D. 
Pa. 1953), aff'd, 237 F.2d 218 (3d Cir. 1956); United States v. Foster, 80 F. Supp. 479, 
488 (S.D.N.Y. 1948).

Although it has been ruled that if a defendant moves to consolidate under rule 13 
he may not later obtain relief under the severance provision of rule 14, the District 
of Columbia Circuit declared this term that an appellant’s unsuccessful motion for con
solidation did not operate as an absolute waiver of the fundamental rights espoused 
in a subsequent Supreme Court decision. United States v. Cox,----F.2d----- (D.C. Cir.
19“0) (per curiam) (en banc); see note 424 infra. Appellant was convicted on two 
counts; the first count charged a violation of 26 U.S.C. § 4704(a) (1964) for possession 
of small quantities of heroin and cocaine; the second count charged violation of 21 
U5.C. ■ 174 (1964) relating to concealment of heroin with the knowledge that it had 
been imported contrary to law. After appellant’s conviction, the Supreme Court de
clared that conviction under section 4704(a) could not be predicated on possession of 
cocaine. Turner v. United States, 396 U.S. 398, 423-24 (1970), rehearing denied, 397 
U.S. 958 (1970). On appeal, the court did not accept the Government’s contention that 
appellant waived his rights under Turner by seeking the consolidation of the heroin 
and cocaine counts; and since the jury’s verdict might have been predicated on pos
session of cocaine alone, the court was compelled to reverse.---- F.2d at----- ; see Street
v. Now York, 394 U.S. 576, 581 (1969) (conviction could not stand because verdict may 
have been based on the speaking of contemptuous words rather than burning of the 
flag); Stromberg v. California, 283 U.S. 359 (1931) (conviction reversed since one 
section of statute was unconstitutional and under a general verdict appellant maj 
have been convicted unconstitutionally).

Only one-third of the states allow joinder of offenses of the same or similar charac
ter; nearly all states allow “same transaction” joinder because the advantages are clearly 
more pronounced. See Note, Joint and Single Trials Under Rtiles 8 and 14 of the 
Federal Rules of Criminal Procedure, 74 Yale L.J. 553, 560 n.38 (1965). This distinct 
pattern in state practice supports the views of commentators opting for the abolition 
of joinder of similar offenses under rule 8. See id. at 556-60. See also Maquire, 
Proposed New Federal Rules of Criminal Procedure, 23 Ore. L. Rev. 56, 58 (1942); 27 
Conn.B.J. 380 (1953).
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defense or the prosecution may make a motion under rule 14 of the 
Federal Rules of Criminal Procedure424 to sever the offenses, thereby 
allowing the court to exercise its discretion and order separate trials to 
avoid prejudice.425 426 However, the reluctance of appellate courts to find 
abuse of discretion420 and the provisions of the harmless error rule427 * 
have combined to render unsuccessful most appeals based upon im
proper joinder.

424 Fed. R. Crim. P. 14. If a defendant moves to consolidate under rule 13, he may not 
later obtain relief under rule 14. Davis v. United States, 148 F.2d 203 (5th Cir.), cert, 
denied, 325 U.S. 888 (1945); United States v. Nystrom, 116 F. Supp. 771 (W.D. Pa. 
1953), aft'd, 237 F.2d 218 (3d Cir. 1956). Motions under rule 14 may be made at any
time before verdict. If not raised before verdict, rule 14 motions are waived under 
rule 12(b) and are not reviewable. See Mee v. United States, 316 F.2d 467, 470 (8th Cir. 
1963); Pummill v. United States, 297 F.2d 34, 36 (8th Cir. 1961); Russell v. United 
States, 288 F.2d 520, 522-23 (9th Cir. 1961), cert, denied, 371 U.S. 926 (1962). This is 
true even though the initial joinder is clearly unfavorable to the defendant. See Wvnn 
v. United States, 107 U.S. App. D.C. 190, 191, 275 F.2d 648, 649 (1960).

Power to grant a severance remains largely within the discretion of the trial judge. 
It is not an area amenable to rigid rules, and the existing legislation, through its use 
of extremely broad language, reflects a lack of criteria which might be helpful to a 
judge. See, e.g., Ind. Ann. Stat. § 9-1804 (1956) (in the court’s discretion); N.D. 
Cent. Code § 29-21-07 (1960) (in the discretion of the court and for special reason); 
Ohio Rev. Code Ann. § 2945.13 (Page 1968) (for good cause shown); Fed. R. Crim. 
P. 14 (in the interest of justice and for good cause shown). The ABA has offered 
proposals which may guide a court in severance determinations. See ABA Project on 
Minimum Standards for Criminal Justice, Standards Relating to Joinder and 
Severance pt. II (Approved Draft 1968).

425 Robinson v. United States, 93 U.S. App. D.C. 347, 349, 210 F.2d 29, 32 (1954). 
When the offenses are joined improperly because of a failure to satisfy the requirements 
of rule 8(a), reversal may be required for those defendants who sought severance 
below, notwithstanding the absence of demonstrable prejudice. See Cupo v. United 
States, 123 U.S. App. D.C. 324, 327, 359 F.2d 990, 993, cert, denied, 385 U.S. 1013 
(1967); Ingram v. United States, 272 F.2d 567 (4th Cir. 1959).

426 See Brctti v. Wainwright, 439 F.2d 1042, 1046 (5th Cir. 1971) (severance “is a
matter within the sound discretion of the trial judge, and his decision will not be 
overturned unless there is an affirmative showing of abuse of discretion”); United 
States v. Schroeder, 433 F.2d 846 (8th Cir. 1970) (“severance is a matter of discretion 
with the District Court, and its denial is not subject to reversal unless clear prejujdicc 
is shown”); Hill v. United States, 135 U.S. App. D.C. 233, 234-35, 418 F.2d 449, 
450-51 (1968) (trial judge’s discretion to join was honored even though offenses
occurred more than a month apart).

427 Fed. R. Crim. P. 52(a); see Blunt v. United States, 131 U.S. App. D.C. 306, 312, 
404 F.2d 1283, 1289 (1968), cert, denied, 394 U.S. 909 (1969) (totality of evidence against 
appellant being “overwhelming,” trial judge’s failure to grant severance was harmless);
cf. Harrington v. California. 395 U.S. 250, 251-52 (1969); Chapman v. California, 386 
U.S. 18, 21-24 (1966).

In its abstract form, the test for determining whether joinder is proper 
involves a balancing of interests which habitually clash in the field of 
criminal procedure: Protection of the defendant from the risk of pre
judicial and unfair treatment must be balanced against the economic
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and expeditious handling of criminal cases without placing excessive 
strain upon the administration of justice.428 In practical application, 
however, the criteria by which joinder is judged are not as elusive. In 
view of rhe permissive tenor of the federal rule authorizing joinder,429 
it is crucial to nonprejudicial joinder that trial courts exercise their 
discretion properly when a defendant seeks severance.430 It is considered 
prejudicial when there is a disparity in treatment between joint and 
single trials, a disparity which may cause irreparable harm to the 
defendant.431 In the past, devices used by courts to cure the prejudicial 
effect of joinder have failed both to identify causes of prejudice and to 
provide the trial courts with meaningful standards to guide the exercise 
of their discretion under rule 14.432 Fortunately, some headway has been 
made towards filling this void.

These interests, however, do not always remain disparate. Joinder can be ad- 
vantageous to a defendant because separate trials increase the statistical probability of 
r least one conviction, and multiple prosecutions can be readily used to harrass the 
accused. See notes 472, 485 infra and accompanying text. On the other hand, severe 
prejudice mav occur as a result of joinder. The inference of criminal disposition by 
jurors is more likely, evidence which would not be admissible in separate trials of 
each offense is more likely to be admitted, and undue limitations may be placed on 
a defendant’s right to testify in his own behalf. See, e.g., Cross v. United States, 118 
US. App. D.C. 324, 326-28, 335 F.2d 987, 989-91 (1964); Drew v. United States, 118 U.S. 
App. D.C. 11, 14-17, 331 F.2d 85, 89-91 (1964); Pummill v. United States, 297 F.2d
34, 36 (8th Cir. 1961). Joinder may very well save time, money, and energy for both
rhe prosecution and the accused, yet the time saved by impanelling only one jury and 
by developing the defendant’s background only once seems minimal. Moreover, if 
rhe offenses at trial are indeed distinct, trial of each is likely to require its own
evidence and witnesses, thereby simulating the reality of two trials. See Note, Joint and
Single Trials Under Rules 8 and 14 of the Federal Rules of Criminal Procedure, 74 
Vaix L.J. 553, 560 (1965). The historical development of similar offense joinder 
indicates that it was not designed to produce maximum efficiency in the administration 
of justice bur to curb the abuse of drawing multiple indictments and charging ex
orbitant fees. See Act of Feb. 26, 1853, ch. 80, 10 Stat. 162; Cong. Globe, 32d Cong., 
2d Scss. 516 (1853) (remarks of Congressman Hale).

42 ■ Rule 8(a) allows joinder of offenses in a single indiement if they are of a 
"similar character,” founded on the “same act,” or based on acts “constituting a com
mon scheme or plan.” Fed. R. Crim. P. 8(a).

430 The matter of severance is left to the discretion of the trial judge. Fed. R. Crim. 
P. 14; see note 424 supra.

431 See notes 423-424 supra. The purpose of rule 14 is to keep the option of separate 
trials open when substantial injustice would be done to any party to a litigation. See 
Hi>. R. Crim. P. 14, .Advisory Comm. Notes.

432 Prior to rhe middle of the last decade, the trial and appellate courts traditionally 
employed one of four approaches by which they could conclude that any harmful 
effects from joinder had been remedied: (1) The issuance of a limiting instruction to 
rhe jury to disregard the evidence on one offense, which w’ould be inadmissible at a 
single trial were the offenses tried separately, was thought to cure prejudice; (2) The 
'cure by verdict” approach allowed appellate courts to determine that acquittal of a 
defendant on any count cures any error; (3) The “cure bv concurrent sentencing”
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Two past decisions of the District of Columbia Circuit have given 
some substance to an understanding of when severance should be 
granted.433 Generally, disparities are said to occur in each of the three 
classes of joinder.434 The guidelines for detection of disparities inherent 

device eliminated the prejudicial effect of joinder if a single sentence is imposed for 
joinder offenses; and (4) The “overwhelming evidence test” (more commonly known 
as the harmless error rule) which allowed appellate courts to affirm convictions re
gardless of the probability of prejudice if, upon examination of the whole record, the 
court found that the jury could have reached the same decision without considering 
the prejudicial matter. Note, supra note 428, at 554-55.

The most massive denigration of these devices is that they are completely unresponsive 
to rule 14. “The function of the rule is to avoid prejudice before the fact by segmenting 
trials . . . Rather than being addressed to this issue, the four doctrines are capable of 
use only as after the fact determinations of whether the failure to grant the proper 
relief has been cured.” Id. at 556.

433 There are two other compelling reasons for granting the defendant the right 
to sever similar offenses without a specific showing of prejudice. First, joinder may 
present an undue limitation upon a defendant’s right to testify in his own behalf 
Cross v. United States, 118 U.S. App. D.C. 324, 325, 335 F.2d 987, 989 (1964). Second, 
a defendant may also be prejudiced through admission of evidence in the joinder trial 
which otherwise would be inadmissible in a separate trial. Drew v. United States, 
118 U.S. App. D.C. 11, 16, 331 F.2d 85, 90 (1964); see ABA Standards Relating to 
Joinder and Severance, supra note 424, § 2.2(a), Commentary. The significance of 
these two cases is that they isolate generic instances of prejudice. For example, the 
effect of Cross is that when similar offenses have been joined, if the accused wishes to 
testify on one but not the other offense which is distinct in time, place, and evidence, 
he should be granted severance as a matter of right. Drew established the principle 
that upon similar offense joinder of counts A & B, severance as of right should be 
granted when evidence on count B would be admitted into the joined trial, although at 
a separate trial of count A the evidence would not meet the “other crimes” test and 
would not be admissible. Evidence of other crimes is admissible in trials only when 
relevant to motive, intent, the absence of mistake or accident, a common scheme or 
plan embracing the commission of two or more crimes so related to each other thaf 
proof of the one tends to establish the other, and the identity of the person charged 
with the commission of the crime on trial. 118 U.S. App. D.C. at 16, 331 F.2d at 90. 
The court in Drew, however, left a large loophole in its application of the other 
crimes test to similar offense joinder. It stated that joinder would still be permissible 
when the evidentiary test is not met if the evidence is clearly separable by the jury. 
Id. at 18, 331 F.2d at 92. Arguably, this reasoning ignores the essential rationale of the 
other crimes rule which provides for the exclusion of evidence relevant to proof of 
criminal disposition because such evidence is generally more prejudicial than pro
bative. See C. McCormick, Evidence § 157 (1954); Note, supra note 428, at 557.

434 The three classes of joinder are: joinder of offenses of the same or similar 
character, joinder of offenses based on the same or similar transaction, and joinder 
of defendants. See Fed. R. Crim. P. 8; note 423 supra.

The most common disparities resulting from similar offense joinder—admissibility of 
evidence and impairment of the right not to testify—are treated by the Drew and 

decisions. See note 433 supra.
Prejudice resulting from disparity in treatment is much less likely to arise from 

joinder of offenses arising out of the same transaction. The possibility of prejudice 
from the use of evidence inadmissible in separate trials is unlikely, since under the 
other crimes rule, evidence relating to a single transaction is admissible in all trials 
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in one of these classes, the joinder of similar offenses,* 435 * * * 439 have been de
lineated in Cross v. United States43* and Drew v. United States.431

concerning the transaction. See C. McCormick, Evidence § 157 (1954). A serious 
question of prejudice is raised by the possibility that the defendant may want to 
testify on only one aspect of the transaction. At a joint trial, defendant will be unable 
to limit his testimony because he must testify about everything relevant to the 
offense on trial. See 8 J. Wigmore, Evidence § 2276 (3d ed. 1940). However, the 
likelihood of a defendant wishing to testify on only one aspect of a single transaction 
seems slight. Also, same transaction joinders usually inure to the benefit of the de
fendant since the fragmentation of trials increases the possibility of his conviction. See 
Note, supra note 428, at 561.

Joinder of defendants can create differences in treatment with regard to admission 
of evidence. Since rule 8(b) provides that each defendant need not be named in each 
count, it implicitlv authorizes evidence to be received which is unrelated to an accusa
tion against a particular defendant. See Daley v. United States, 231 F.2d 123 (1st Cir.), 
cert, denied, 351 U.S. 964 (1956). Another instance of disparity emerges when evidence 
of criminal disposition is introduced to impeach one defendant’s testimony. See Cross 
v. United States, 118 U.S. App. D.C. 324, 326, 335 F.2d 987, 990 (1964); Dunaway v. 
United States, 92 U.S. App. D.C. 299, 205 F.2d 23 (1953).

435 These two cases are important because they limit the trial court’s discretion in 
passing on a motion for severance. Cross stands for the proposition that two counts 
should be severed if the defendant wishes to testify as to one count but not the other. 
Failure to grant a motion for severance under these circumstances is reversible error. 
118 U.S. App. D.C. at 327-28, 335 F.2d at 990-91. Drew further limits this exercise 
of discretion bv insuring that joinder is not used as a means to circumvent the other 
crimes rule. 118 U.S. App. D.C. at 18-20, 331 F.2d at 92-94.

«6 ng US. App. D.C. 324, 335 F.2d 987 (1964).
«7 118 U.S. App. D.C. 11, 331 F.2d 85 (1964).
43R— F.2d — (D.C. Cir. 1971) (per curiam) (Miller & MacKinnon, JJ.; Bazelon, 

C.J., dissenting).
439 Defendant was charged with the armed robbery of three liquor stores. The court 

agreed with rhe Government that since they did involve separate armed robberies, 
there is a strong public interest in upholding each conviction. Id. at---- .

410 Rule 8(a) provides for joinder if the offenses are of a similar character. Fed. R. 
Crim. P. 8(a). The similarities in this case were: “(1) three robberies (2) of three 
liquor stores (3) within a ten block area of Georgia Avenue, N.W. (4) within 17 days 
(5) bv an unmasked lone gunman (6) wielding a small gun [and (7) other similarities 
of description!.” — F.2d at —.

441 I he liberal tenor of the rule allowing joinder is designed to promote the economy 
of a single trial; but because of this lack of rigidity, the trial court must guard against 
possible prejudice. The defendant is most easily prejudiced by joinder through not 
being able to exercise a free choice in deciding whether to testify, through the jury’s 

jury will be unable to separate the evidence when making their final decision. See 
118 U.S. App. D.C. at 14, 331 F.2d at 88; notes 433-434 supra.

Ulis term, the court considered joinder of similar offenses twice. In 
United States v. Miller433 three separate robberies were joined for 
trial.4 “ It is not disputed that this is permissible when there are sufficient 
similarities between the offenses.440 The decisive question is whether 
rhe defendant is prejudiced by the joinder.441 Unlike Drew, which had 
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a similar fact pattern,442 evidence of each of the offenses charged in 
Miller qualified for admission under the “other crimes” rule of evi
dence.443 Evidence of each of the crimes was thereby relevant to estab
lishing a common scheme and plan identifying the perpetrator of the 
other crimes. In addition to applying the other crimes test, the court in 
Miller once again indicated that even if evidence fails to meet that test, 
joinder is permissible if the evidence as to each crime is clearly separable, 
and distinct, and unlikely to cause confusion or to be misused with 
respect to the other crimes.444 The Miller decision is strengthened by 
the fact that the absence of prejudice was not based solely upon the 
separability and distinctness of the evidence.445 *

442 The Drew case also involved separate robberies committed at different times. 
118 U.S. App. D.C. 11, 331 F.2d 85 (1964).

443 1 his rule allows evidence concerning other crimes to be introduced only to 
prove that the offense on trial was part of a previous criminal transaction, was con
nected with a larger plan or conspiracy, or was not accidental; evidence of other 
crimes may also be introduced to show the defendant’s unusual or distinctive modus 
operandi, to establish a motive for the offense in question, to prove defendant’s previous 
illicit relations with the accuser, or to impeach a witness. C. McCormick, Evidence 
§ 157 (1954). See generally 1 J. Wigmore, Evidence 193-94 (3d ed. 1940); Comment, 
Other Crimes Evidence at Trial: Of Balancing and Other Matters, 70 Yale L.J. 763 
(1961).

444 ----- F.2d at----- . Here the court used the loophole left by Drew to allow joindei
in the absence of the other crimes test being met. See 118 U.S. App. D.C. at 18, 331
F.2d at 92; note 433 supra. See generally Note, supra note 428, at 557.

445 See Bruton v. United States, 391 U.S. 123, 129-37 (1967); Delli Paoli v. United
States, 352 U.S. 232, 247 (1957) (Frankfurter, J., dissenting); Barton v. United States, 
263 F.2d 894, 898 (5th Cir. 1959). It is said that lack of faith in curative instructions 
was behind the amendment to rule 14, which provides that when a defendant seeks 
severance, the court may order an in camera inspection of any statements or confessions 
made by the defendant which the Government intends to introduce in evidence at the 
trial. The underlying theory is that it is best for the judge to weigh the evidential 
effects of joinder beforehand, rather than rely on the jurors’ ability to follow subse
quent limiting instructions. Fed. R. Crim. P. 14, Advisory Comm. Note.

446445 F.2d 234 (D.C. Cir. 1971) (Leventhal, J.; Tamm, J.; Fahy, J., concurring).
447 Id. at 236. T he appellant was charged with four counts of burglary and larceny 

from the same home on two different occasions. He was also charged with 10 counts 
of forgery and uttering for the use at two different retail stores of a credit card stolen 
at one of the burglaries. The joinder of the counts relating to the burglaries was 
proper, since they were offenses of the same or similar character; victimizing the same 
home and in a similar manner indicating an “inside job.” By the same token, joinder
of the forgery and uttering charges is conceivable under rule 8. Appellant used the same 
card, obtained in the same burglary, at different branches of the same store. However, 
the acceptability of the joinder of the forgery and uttering charges to the burglar}
charges is less lucid. The joinder can not be justified on the basis that the forgery and 
burglary were offenses of the same or similar character. Id. But see notes 448-450 
infra and accompanying text.

The crucial issue in United States v. Leonard^ was the propriety of 
joinder of forgery and uttering charges with burglary charges.447 * * The 



1971] Circuits Note: Criminal 363

concern of defendant’s counsel with the effect of lumping together 
uttering and burglary was well founded;448 however, his assertion that 
joinder was improper was undermined by a case specifically authorizing 
joinder of utterings to burglary.449 The rationale for that decision was 
that evidence of utterings would be admissible at a separate robbery 
trial, both to show possession of stolen goods and to show specific intent 
of the robber to convert the stolen property to his own use.450 The 
court in Leonard concluded, therefore, that precisely the kind of econ
omy envisaged by rule 8(a) of the Federal Rules of Criminal Procedure 
was realized by the joinder,401 and that the prejudice warranting relief 
under rule 14 was obviated.4 ’2 The Leonard decision is representative 
of a trend in other jurisdictions.453

418 1 he joinder in this instance appears to be pregnant with the prejudice envisaged 
by rule 14 since the evidence of burglary was circumstantial, whereas appellant was 
caught redhanded in his attempt to use the credit cards. Id.

Blunt v. United States, 131 U.S. App. D.C. 306, 311-12, 404 F.2d 1283, 1288-89 
T968), cert, denied, 394 U.S. 909 (1969). In Blunt the court found that the theft of 
a checkbook used hours later to commit frauds and forgeries “is connected together” 
with these latter offenses within the meaning of rule 8.

«0 Id.
451 Joinder of the counts eliminated the need to prove substantially the same evidence 

twice. 445 F.2d at 236.
452 The fears that the jury may cumulate evidence of separate crimes or improperly 

infer a criminal disposition and treat the inference as evidence of guilt are quelled 
in this situation where the evidence of each of the joined offenses would be admissible 
in a separate trial for the other. Id.

453 This explicit authorization may derive from judicial construction as in Leonard, 
or from specific statutory provisions. See, e.g., Ark. Stat. Ann. § 43-1010 (1964); 
D.C. Code Ann. ■ 23-201 (1967); Hawaii Rev. Laws § 711-21 (1968); Ind. Ann. Stat. 
' 9-1114 (1956); Iowa Code Ann. § 773.37 (1950); Utah Code Ann. § 77-21-31 (Supp. 
1965).

454 Rule 8(a) provides for joinder of all offenses arising out of the same transaction. 
Fed. R. Crim. P. 8(a). Rule 8 further provides for joinder of such offenses at one 
trial, thereby discouraging multiple trials for related offenses, multiple jeopardy prob
lems, res judicata problems, and multiple sentencing. See generally Gore v. United 
States. 357 U.S. 386 (1958) (multiple sentencing); ABA Standards Relating to 
Joinder and Severance, supra note 424, § 1.3, Commentary (multiple trials); ALI, 
Administration of Criminal Law: Double Jeopardy (Proposed Final Draft 1935) 
(multiple jeopardy); Perkins, Collateral Estoppel in Criminal Cases, 1960 III. L.F. 553 
(res judicata).

\ tangential issue peculiar to joinder arises when separate criminal statutes are ap
plicable to a single act. The issue is whether the legislative body, usually Congress, 
intended the single act to be punished as one crime or as several crimes. See generally 
notes 467-468 infra and accompanying text. However, for situations w^hcre congres
sional intent is not manifest, the Supreme Court has developed rules which determine 
proper application of the several statutes. “(WJhere the same act or transaction con

In reviewing two cases where there were multiple charges against a 
defendant for acts arising out of a single transaction, the District of 
Columbia Circuit was faced with a derivative issue, merger of offenses.454 
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When separate statutes are applicable to a single act, it must be de
termined whether Congress intended the act to be punished as one crime 
or as two.455 If it is ascertained that Congress desired punishment of the 
act by only one conviction, other statutory infractions merge into the 
central, consummate infraction.456 This rule of law was adopted by the 
District of Columbia Circuit in United States v. Parker457 in which the 

stitutes a violation of two distinct statutory provisions, the test to be applied to determine 
whether there are two offenses or only one, is whether each provision requires proof 
of a fact which the other does not.” Blockburger v. United States, 284 U.S. 299, 304 
(1932); see, e.g., Gore v. United States, 357 U.S. 386, 388 (1958); Nolan v. United States, 
423 F.2d 1031, 1048 (10tn Cir.), cert, denied, 400 U.S. 848 (1970); Clemas v. United 
States, 423 F.2d 461, 462 (8th Cir. 1970); United States v. Leibowitz, 420 F2d 39, 42-43 
(2d Cir. 1969); Evans v. United States, 98 U.S. App. D.C. 122, 123, 232 F.2d 379, 380 
(1956). This rule, however, has been criticized as being too broad. See, e.g., Note, 
Multiple Punishment, 50 Minn. L. Rev. 1102, 1105-06 (1966); Note, Twice in Jeopardy. 
75 Yale L.J. 262, 313-21 (1965); 43 Notre Dame Law. 1017 (1966). In any event, 
the Blockburger test has not been followed blindly. Statutory schemes which appear 
to permit multiple convictions under the Blockburgcr test have been held to permit 
only one conviction where the intent of Congress was manifest that only a single con
viction should result. United States v. Spears, F.2d (D.C. Cir. 1971) (MacKin
non, J.; Robinson & Wilkey, JJ.). Where there is doubt as to Congress’s intent to 
provide for multiple convictions, rather than alternate means of prosecution, some 
courts have held that the doubt should be resolved in favor of the more lenient ap
proach. Davenport v. United States, 122 U.S. App. D.C. 344, 353 F.2d 882 (1965); 
Ingram v. United States, 122 U.S. App. D.C. 354, 353 F.2d 872 (1965).

Refusal to adhere to the Blockburgcr test has become the rule in cases involving 
the Federal Bank Robbery Act. 18 U.S.C. § 2113 (1964). The Supreme Court has 
stated that Congress intended entry to merge with the crime of robbery when the 
latter is consummated. Prince v. United States, 352 U.S. 322, 328-29 (1957); see Heflin 
v. United States, 358 U.S. 415, 419 (1959). Therefore, a separate conviction for the 
entry with intent to rob cannot be sustained when the defendant is convicted for the 
completed robbery. United States v. Parker, 442 F.2d 779, 781 (D.C. Cir. 1971) (per 
curiam) (Leventhal & Wilkey, JJ.; Smith, D.J.); cf. United States v. Spears, — F.2d — 
(D.C. Cir. 1971) (no elements of attempt to rob can stand as independent convictions 
when defendant is convicted of the completed robbery).

455 Before applying the Blockburger test in making a determination as to whether
a single transaction that violates two statutes should be punished as separate offenses 
or be punished only once, the court must first look to the legislative intent behind the 
statutes. Where it is clear that Congress intended the transaction to be punished but 
once, the court is bound even though a strict application of the Blockburgcr test 
would provide a contrary result.----F.2d at----- ; see note 454 supra and notes 467-468
infra.

456 Congress often divides a crime into separate and distinct elements and attaches 
a penalty to each stage. Its intention in so doing is not to pyramid the penalties for the 
commission of the final stage but to allow the person who falls short of his ultimate 
purpose to be punished nevertheless. In the absence of a clear legislative intent to the 
contrary, therefore, accomplishment of the ultimate design should preclude separate 
conviction for each distinct element of the crime. Prince v. United States, 352 U.S. 
322, 327-29 (1957).

457 442 F.2d 779, 781 (D.C. Cir. 1971) (per curiam) (Leventhal & Wilkey, JJ.; 
Smith, D.J.).
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defendant was convicted of a number of offenses including entering a 
bank with intent to commit a robbery, bank robbery, armed robbery, 
and assault with a dangerous weapon.458 The appellate court affirmed 
the robbery conviction under 18 U.S.C. § 2113 (a). However, it set 
aside the defendant’s “entering” conviction and remanded his robbery 
convictions for resentencing because of the probability that the con
current sentences initially rendered were influenced by the impermis
sible “entry" conviction.459 The Supreme Court has clearly ruled that 
entry merges with the crime of robbery when the latter is consummated, 
and it cannot be the basis for an independent conviction.460

458 Id. at 780. Appellant and three codefendants were indicted for bank robbery 
and ancillary offenses. See 18 U.S.C. § 2113(a) (1964); D.C. Code Ann. §§ 22-502, -2901, 
-3202 (1967). Each of appellant’s three codefendants pleaded guilty to armed robbery 
and appellant was tried alone. He was found guilty of the above mentioned charges 
and the court imposed concurrent sentences. 442 F.2d at 780.

459 442 F.2d at 781. This procedure used by the court w’as in accord with the 
procedure used in Bryant v. United States, 135 U.S. App. D.C. 138, 141, 417 F.2d 
555, 558 (1969). In Bryant, the court also set aside an entering conviction and remanded 
for resentencing of the robbery convictions.

One valid conviction can preclude review of others when concurrent sentences 
have been given. Hirabayashi v. United States, 320 U.S. 81, 85 (1943). This rule, 
however, is discretionary and is often exercised in favor of review. Benton v. Mary
land, 395 U.S. 784, 789-90 (1969); United States v. Spears, — F.2d---- (D.C. Cir. 1971);
United States v. Parker, 442 F.2d 779 (D.C. Cir. 1971); United States v. Casson,----
US. App. D.C. —, —, 434 F.2d 415, 417 (1970); Coleman v. United States, 137 U.S. 
App. D.C. 48, 420 F.2d 616 (1969); Bryant v. United States, 135 U.S. App. D.C. 138, 
417 F.2d 555 (1969); United States v. McKenzie, 414 F.2d 808, 811 (3d Cir. 1969); 
Jones v. United States, 396 F.2d 66 (8th Cir. 1968), cert, denied, 393 U.S. 1057 (1969).

460 Prince v. United States, 352 U.S. 322, 328-29 (1957); see Heflin v. United States, 
358 US. 415, 419 (1959).

461— F.2d — (D.C. Cir. 1971) (MacKinnon, J.; Robinson & Wilkey, JJ.).
462 Section 2114 provides that it shall be a crime to assault any person having lawful 

charge, control, or custody of any mail or money or other property of the United 
States with intent to robe, steal, or purloin such mail or money or property or to rob 
any such person of mail mater or of any money or property of the United States. 
18 U.S.C. § 2114 (1964). The offenses in question in Spears were assault in attempting 
such robberv and the completed robbery.

463 1 8 U.S.C. § 2114 (1964); see note 462 supra.
464D.C. Code Ann. § 22-2901 (Supp. IV, 1971). Although Spears was charged with

the completed robbery under the D.C. Code he could have been charged with it under 
the federal mail robbery statute under which he was charged with the assault. The court

In United States v. Spears™1 the court was required to examine the 
legislative history of 18 U.S.C. § 21 14,462 in order to determine a mul- 
riple jeopardy issue. The accused was charged in one count under the 
federal mail robbery statute463 with assaulting a carrier of the United 
States mail, with the intent to rob him. In a second count, he was 
charged under the District of Columbia robbery and crime of violence 
statutes464 with armed robbery of the same mail carrier.465 The appel



366 The Georgetown Law Journal [Vol. 60:281

lant contended that it was improper for him to be convicted and sen
tenced on both counts because the assault charge of the first count 
‘‘merged” with the completed robbery, thus permitting only one con
viction and one sentence.460 The court acknowledged that statutory 
schemes may appear superficially to permit multiple convictions, but 
when the intent of Congress is to permit only one conviction, that intent 
controls.* * * 465 466 467 After a thorough review of the legislative history of the 
federal mail robbery statute, the court concluded that the derivation, 
codification, and revision of the statute clearly indicated that the assault 
proscribed was not intended to form the basis of an independent con
viction when an accused is convicted of a completed robbery.468 469 The 
effect of the court’s pronouncement—that Congress did not intend that 
any of the elements of a completed mail robbery, singly or in the aggre
gate, should form the basis for an independent conviction409—appears to 
be a very clear and potentially useful declaration; one which, if adopted, 
could eliminate much of the doubt surrounding the propriety of single 
or multiple punishment when violations of separate statutes arise out of 
a single transaction.470

in Spears asserted that since it vacated the assault charge, the fact that it was charged
under federal law, while the robbery was charged under District law, was immaterial.
----F.2d at----- .

465 ----- F.2d at----- . The jury returned a verdict of guilty on both counts and ap
pellant was sentenced to concurrent terms. Id.

466 -----F.2d at------ .

467 Id. at---- . The Blockburger test was not applicable because the intent of Congress
was apparent. See generally note 454 supra and note 468 infra and accompanying text.

468 ----- F.2d at------. Similar conclusions have been reached in a number of cases.
See, e.g., Smallwood v. United States, 308 F.2d 802 (10th Cir. 1962); United States v. 
Donovan, 242 F.2d 61 (2d Cir. 1957); Brooks v. United States, 223 F.2d 393 (10th Cir. 
1955). Conviction on the first count based on the assault was vacated, and remand was 
ordered for resentencing.----F.2d at----- ; see note 459 supra.

469 -----F.2d at------ .

470 The prejudicial disparity suffered by a defendant who does not have the benefit 
of merger when such is appropriate is indeed troublesome. As courts have indicated 
by their constant choice to review even when one conviction is affirmed, concurrent 
sentencing offers no consolation. See note 459 supra. In the extreme, the phenomenon 
might warrant a standardized listing of which offenses merge into others. Cf. note 
453 supra and accompanying text. Perhaps defense attorneys should be allowed to 
make standard motions, paralleling motions for severance under rule 14. The courts 
then could search for the prejudice accompanying nonmerger, could seek explicit con
gressional intent, or, when the congressional intent is in doubt, could choose to resolve 
the doubt in favor of merger, the more lenient alternative. At the very least, there 
should be a mechanism to insure the judicial protection of an accused’s basic rights 
where several statutes apply to the same alleged act.

MULTIPLE JEOPARDY
As traditionally applied, the fifth amendment ban against double 



1971] Circuits Note: Criminal 367

jeopardy471 is a rule of finality.472 That is, it protects defendants from 
continuous harassment, enables them to make future plans with a degree 
of certainty once litigation is terminated, and avoids undue consump
tion of time and excessive cost engendered by redundant litigation.473 
The double jeopardy limitation upon reprosecution usually is viewed 
as applicable only to successive prosecutions for the same offense.474 
Realistically, however, courts have discovered that the term single 
offense is not susceptible to a simple and precise definition.475 476

471 No person shall be “subject for the same offense to be twice put in jeopardy of 
life or limb.’’ U.S. Const, amend. V. The double jeopardy protection is applicable 
to the states through the fourteenth amendment. Benton v. Maryland, 395 U.S. 784 
(1969).

472 A single fair trial on a criminal charge bars reprosecution, and multiple punish
ment for the same offense at a single trial is also barred. But see Fisher, Double Jeopardy: 
Six Conmion Boners Summarized, 15 U.C.L.A.L. Rev. 81, 86-87 (1967); Note, Twice 
in Jeopardy, 75 Yale L.J. 262, 262-79 (1966). See also Abbate v. United States, 359 
US. 187, 196 (1959); Note, Double Jeopardy: The Reprosecution Proble?n, 11 Harv. 
L. Rev. 1272 (1964).

473 See Note, Twice in Jeopardy, 75 Yale L.J. 262, 266-67 (1966).
474 See United States v. Ewell, 383 U.S. 116, 124 (1966). See also Mayers & Yar

borough, Bis Vexari: New Trials and Successive Prosecutions, 74 Harv. L. Rev. 1, 
14, 38 (1960); Note, Double Jeopardy: The Reprosecution Problem, 77 Harv. L. 
Rev. 1272, 1274 (1964).

477 Various offense-defining tests are employed in different jurisdictions. See Note, 
Double Jeopardy Examined, 17 Am. U.L. Rev. 500, 517-23 (1969); Note, supra note 
473, at 267.

476 See, e.g., Gore v. United States, 357 U.S. 386, 387-92 (1958); Blockburger v. 
United States, 284 U.S. 299, 304 (1932); Young v. United States, 109 U.S. App. D.C. 
414. 416, 288 F.2d 398, 400 (1961), cert, denied, 372 U.S. 919 (1963). See generally 
notes 454-456, 467-469 supra and accompanying text.

477 When a defendant is charged with multiple offenses based on the same conduct or 
arising from the same criminal episode, such offenses should be joined into one at 
rrial, if the offenses are known to the prosecuting officer at the commencement of the 
first trial and arc within the jurisdiction of a single court. The general purpose of 
such joinder is to protect defendants from successive prosecutions based upon es
sentially the same conduct. See ABA Standards Relating to Joinder and Severance, 
rufrra note 424, j 1.3; Model Penal Code §§ 1.07, 1.08 (Tent. Draft No. 5, 1956).

478 435 F.2d 417 (D.C. Cir. 1970) (Leventhal, J.; Wilkey, J.; Bazelon, C.J., dissenting 
in part).

479 Id. at 419-20. The court impliedly rejected an analogous extension of the tort 
theory’ that wherever there are two or more victims there are two or more offenses 

Courts have accepted the proposition that the accused may be re
tried for two or more separate and distinct offenses arising out of the 
same transaction;470 however, the need for such a reprosecution may be 
obviated by a joinder of the offenses.477 The joinder alternative was 
considered by the District of Columbia Circuit this term in United 
States v. Lews4™ Although two officers were assaulted by the single 
act of firing one shot, the court rejected the notion that punishment 
might be given as if these were separate offenses.479 The two offenses 
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were necessarily joined and the court held that there was only a single 
violation of the statute on the grounds that the rule of lenity requires 
rejection of the harsher interpretation of legislative intent when two 
interpretations are plausible.4S0

and declared the imposition of consecutive sentences for the two assaults invalid. Id.
480 435 F.2d at 419-20. When a court is faced with the problem of applying multiple 

criminal statutes to the same act, inquiry into the legislative purpose behind the 
statutes is appropriate. The court in Lewis was favorably impressed by a Supreme 
Court case which also involved a single discharge of a weapon, wounding two officers. 
The Court concluded that the legislative purpose of the statute in question was to 
punish any act of hindrance to the law enforcement unit, without regard to the number 
of officers affected by the act. Ladner v. United States, 358 U.S. 169, 176 (1958). 
The Court stressed that there was only “a single act of assault.” Id.

The effect of the Lewis decision, therefore, is to declare a limitation of a single punish
ment for a single act of assault. The court rejected “fragmentation of a crime for pur
poses of punishment” and pyramiding of penalties unless this is otherwise shown to 
reflect the congressional intent. 435 F.2d at 420, citing Prince v. United States, 352 
U.S. 322, 325 (1957).

481— F.2d — (D.C. Cir. 1971) (Bazelon, C.J.; McGowan, J.; Miller, J., not par
ticipating).

482 /¿f. Four days after sentencing, appellant was indicted for assault with a dangerous
weapon under D.C. Code Ann. § 22-502 (1967) and for assault on a federal officer 
engaged in the performance of his official duties under 18 U.S.C. § 111 (1964). He was 
tried before a jury and found guilty.----F.2d at----- .

483 The Court noted that the trial judge must be able to effectively deal with this
type of conduct. One consideration against accepting the appellant’s double jeopardy 
claim in this case was the stifling effect this would have on the trial court’s abilitv to 
maintain judicial decorum. The effectiveness of the contempt conviction would be 
diminished considerably if judges had to weigh the possibility that this action would 
bar any futhcr prosecution.----F.2d at----- .

484 ----- F.2d at----- . The same evidence test determines that double jeopardy attaches
and thereby precludes a second trial only if the same offense in law and fact as was 
charged in the first trial is charged in the second trial. Gavieres v. United States, 220 
U.S. 338 (1911). See generally Note, supra note 473, at 267.

Though the court did not base its decision on this test, undoubtedly it would have 
reached the same conclusion because the two assaults for which appellant was convicted, 
having different elements and requiring different evidence, clearly were not the “same 
offense.” — F.2d at —.

A slight variation in the above schema caused the court to veer from 
a strict adherence to the joinder limitation on multiple prosecution. In 
United States v. Rollerson,480 481 the defendant, while in the courtroom, 
threw a water pitcher at the prosecuting attorney. The court found no 
violation of double jeopardy when the defendant was summarily pun
ished for contempt under rule 42(a) of the Federal Rules of Criminal 
Procedure and 18 U.S.C. § 401(1) and was later prosecuted under dif
ferent penal statutes for the same act.482 In electing to emphasize the 
specific and separate interests of the two penal statutes over the interest 
of disallowing multiple punishment for a single act,483 the court declined 
to apply the “same evidence” test.484 Instead, the court chose to follow 
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case precedent455 and concluded that the underlying policy of the 
double jeopardy prohibition would remain unoffended, since the de
fendant would not be subject to the harassment of successive trials.486 
Thus, while it appears that the prohibition against successive prosecu
tions for the same offense is retained in the District of Columbia, an 
exercise of the power to punish, rather than prosecute, successively for 
the same offense may attentuate the utility of the ban against double 
jeopardy.487

485 — F.2d at —. The court identifies the underlying policy behind the double 
jeopardy clause as being the prevention of harassment of a defendant by successive 
trials. See United States v. Ewell, 383 U.S. 116, 124 (1966); Abbate v. United States, 
359 U.S. 187, 199 (1959). The Rollerson court elected to adopt the tenet articulated by 
District Judge Edelstein that criminal prosecutions arising out of and subsequent to 
summan- contempt convictions do not offend this policy because a person who is 
held in summary contempt during trial on another charge and who is then indicted 
does not suffer the harassment of successive trials. See United States v. Mirra, 220 
F. Supp. 361, 365-66 (S.D.N.Y. 1963). “[CJriminal prosecution on a charge arising out 
of contumacious conduct is the first trial-type harassment to which the contemnor is 
made subject.” — F.2d at---- . Also, it has been intimated by the Supreme Court
that the double jeopardy clause does not prevent successive punishment. United States 
v. Ball, 163 U.S. 662, 669 (1896). But cf. note 472 supra.

Furthermore, it was noted in Rollerson that the trial judge did not cite and sentence 
appellant for contempt immediately. The delay, however, was termed insignificant. 
— F.2d at —. There is precedent to the effect that such delay is permissible, since 
the court mav wish to reflect on the necessity of its exercise of contempt powers and 
to prepare the contempt certificate. Maclnnis v. United States, 191 F.2d 157, 161 (9th 
Cir. 1951), cert, denied, 342 U.S. 953 (1952); Hallinan v. United States, 182 F.2d 880, 
88' <9th Cir. 1950). Delay until sentencing has been specifically approved by the 
Supreme Court. Sacher v. United States, 343 U.S. 1, 11 (1952). In Sacher the con
tumacious conduct had been directed at the trial judge personally, and many of the 
cases following it have noted that the judge may wish to delay action so that his de
cision will nor be, and not appear to be, affected by the passion of the moment. This 
year, however, the Supreme Court held that in situations like Sacher, the criminal con
tempt proceeding should be handled in a public trial before a judge other than the 
one reviled bv the contemnor. Mavberrv v. Pennsylvania, 400 U.S. 455 (1971). See 
also Offut v. United States, 348 U.S. 11, 17-18 (1954) (a district court judge should 
not sit in judgment upon misconduct of counsel when the contemptuous conduct was 
directed against that same judge).

United States v. Mirra, 220 F. Supp. 361, 365-66 (S.D.N.Y. 1963).
When courts approve successive punishments thev mav be on sound ground, for 

the prohibition of the double jeopardy clause is said to be “not against being twice 
punished, but against twice put in jeopardy.” United States v. Ball, 163 U.S. 662, 669 
1 1896 >. But see Note, supra note 473, at 262-67.

4'8 In nonjury trials jeopardy attaches when the court has begun to “actually hear 
evidence.” Newman v. United States, 133 U.S. App. D.C. 271, 272, 410 F.2d 259, 260, 
<' r*. denied, 396 U.S. 868 (1969). In federal jury trials jeopardy attaches when the 
jury has been empaneled and sworn. See Downum v. United States, 372 U.S. 734, 
737-38 <Ì963); Cornerò v. United States, 48 F.2d 69 (9th Cir. 1931); 38 St. John’s L. 
Rev. 158, 159-60 (1963).

Although jeopardy attaches at an early stage in the trial,48S the pro



370 The Georgetown Law Journal [Vol. 60:281

hibition may be later removed or waived upon certain conditions.489 
It is generally accepted that when there is an “imperious necessity" to 
call a mistrial, the accused may be retried, notwithstanding the consti
tutional prohibition;490 nevertheless, the District of Columbia Circuit 
has apparently chosen to expand the scope of conditions under which a 
waiver of multiple jeopardy may be acceptable. In United States v. 
Henderson** 1 the court held that since the defense counsel made a stra
tegic request for a new trial, even though the first mistrial was due to 
the prosecutor’s misconduct,492 the double jeopardy bar was not vio
lated when the defendant was reprosecuted.493 Henderson was not ex
plicitly based on the “imperious necessity” exception, but its effect 
may be to carve an even broader exception by removing mistrials, 
regardless of cause, from the protective mantel of the ban against dou
ble jeopardy.

439 See, e.g., United States v. Tateo, 377 U.S. 463, 465 (1964) (where defendant 
requests a new trial or appeal, the bar of jeopardy is waived); United States v. Ball, 
163 U.S. 662 (1896) (when prior conviction for an offense has been set aside on appeal, 
defendant can be retried); Simmons v. United States, 142 U.S. 148, 155 (1891) (bar 
was waived when first trial ended because juror was biased); United States v. Stein, 140 
F. Supp. 761, 764 (S.D.N.Y. 1956) (bar is waived when prior trial is terminated upon 
defendant’s own motion). But see Green v. United States, 355 U.S. 184, 189-90 (1957) 
(by making successful appeal from improper conviction of second degree murder, peti
tioner did not waive the bar of former jeopardy to a second prosecution on the first 
degree murder charge).

Generally with regard to harsher sentences being imposed upon retrial for the same 
offense, it has been held that a harsher sentence is not a violation of the double jeopardy 
bar. See United States v. Cooke, 404 F.2d 836, 841 (2d Cir. 1968). Contra, Patton v. 
North Carolina, 381 F.2d 636, 643 (4th Cir. 1967), cert, denied, 390 U.S. 905 (1968). See 
generally Van Alstyne, In Gideon's Wake: Harsher Penalties and the “Successful” 
Criminal Appellant, 74 Yale L.J. 606 (1965).

490 See, e.g., Gori v. United States, 367 U.S. 364, 368 (1961) (trial court’s over- 
solicitous regard for defendant’s rights); Wade v. Hunter, 336 U.S. 684, 690 (1949) 
(court-martial postponed due to war conditions); Simmons v. United States, 142 U.S. 
148, 154-55 (1891) (biased juror); United States v. Perez, 22 U.S. (9 Wheat.) 579 (1824) 
(jury unable to agree).

In Downum v. United States, however, the “imperious necessity” exception was not 
applied. 372 U.S. 734, 737-38 (1963). The prosecutor had a jury empaneled before 
ascertaining that his key witness was missing; this choice was a voluntary assumption 
of risk, and the interest of justice did not necessitate the calling of a mistrial and 
reprosecution of the accused merely because the Government’s case was fatally weak
ened. Dowmmi followed the reasoning of Comoro v. United States, 48 F.2d 69 (9th 
Cir. 1931). Commentators have suggested that Downum clearly overruled the Gori 
approach and probably the Gori holding as well. See Note, Double Jeopardy: The 
Reprosecution Problem, 77 Harv. L. Rev. 1272, 1278-79 (1964); 11 U.C.L.A.L. Rev. 
407, 410-13 (1964).

491439 F.2d 531 (D.C. Cir. 1970) (per curiam) (McGowan & Leventhal, JJ.; John
son, D.J.).

M%Id. at 532. The prosecutor had made improper statements in front of the jury.
493 The court’s reasoning was that since the first trial was a nullity, determining 

neither guilt nor innocence, the Government was still entitled to its day in court. Id.
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EFFECTIVE ASSISTANCE OF COUNSEL

1 he sixth amendment right to counsel, which has become an essen
tial right for a fair trial, has been applied to the states under the four
teenth amendment.494 Over the years the right has been made applicable 
as well to almost every stage in the criminal process.495 496 Further expan
sion, however, was resisted this term in the District of Columbia Cir
cuit. In United States v. Marcey,49G the appellant unsuccessfully claimed 
violation of his right to counsel when his attorney was not notified of, 
and thereby not present at, a pretrial psychiatric staff conference. The 
law is settled that an accused is entitled to representation by counsel at 
all “critical stages” of the criminal proceedings497 where rights may be 
preserved or lost.498 While it has been suggested that the staff confer
ence proceeding at a pretrial insanity examination is indeed a critical 
stage,499 the court in Marcey declined to confront this problem directly. 
Instead, it found no prejudice stemming from defense counsel’s ab

494 Gideon v. Wainwright, 372 U.S. 335, 345 (1963); see Mitchell v. Stephens, 353 
F.2d 129, 145 (8th Cir. 1965), cert. denied, 384 U.S. 1019 (1966); Pineda v. Bailey, 
340 F.2d 162, 164 (5th Cir. 1965). See also Powell v. Alabama, 287 U.S. 45, 71 (1932).

498 Coleman v. Alabama, 399 U.S. 1 (1970) (preliminary hearing to determine whether 
case will go to grand jury); Mempa v. Rhay, 389 U.S. 129 (1967) (probation revocation 
hearing where maximum sentence must be imposed); United States v. Wade, 388 U.S. 
218 (1967) (post-indictment lineup); White v. Maryland, 373 U.S. 59 (1963) (pre
liminary hearing where plea is alterable but introducable at trial); Hamilton v. Alabama, 
368 U.S. 52 (1961) (arraignment where certain pleas and motions must be made).

496 440 F.2d 281 (D.C. Cir. 1971) (per curiam) (McGowan, Tamm, & Robinson, JJ.).
497 399 U.S. at 7; 388 U.S. at 226; 368 U.S. at 53-54; see, e.g., Escobedo v. Illinois, 

3"8 U.S. 478, 486 (1964); Massiah v. United States, 377 U.S. 201, 204 (1964).
498 373 U.S. at 60; 368 U.S. at 53-54. It has been spelled out that any stage where 

defendant’s rights may be lost, defenses waived, privileges claimed or waived, or if in 
some other way the outcome of the case may be substantially affected, then for pur
poses of the sixth amendment, defendant has a right to counsel. 399 U.S. at 395-97; 
Stare v. Williams, 97 N.J. Super. 573, 600, 235 A.2d 684, 698 (1967).

499 In delineating critical stage criteria, the major concern expressed by the Supreme 
Court in ITade was that courts should “scrutinize any pretrial confrontation of the 
accused to determine whether the presence of his counsel is necessary to preserve the 
defendant’s basic right to a fair trial . . . and . . . effective assistance of counsel at the 
trial itself.” 388 U.S. at 227. Transposing this mandate onto an evaluation of the 
pre-trial psvchiatric staff conference, it is reasonable to conclude that the circumstances 
surrounding such a staff conference do require the presence of counsel to preserve 
the defendant’s constitutional right to fair representation. See Note, The Staff Confer
ence Proceeding at a Pretrial Insanity Examination—Another Critical Stage, 15 How. 
I..J. 294, 295-97 (1969). The tone of the argument for requiring the presence of defense 
counsel is that the psychiatrist at the staff conference, like the witness at the lineup, 
forms judgments which eventually become testimony at trial. See note 504 infra. On the 
other hand, the principal argument by St. Elizabeth’s Hospital against allowing counsel 
to be present is that it would only frustrate the rapport between the accused and the 
staff and confound the examination proceedings. Brief for St. Elizabeth’s Hospital as 
Amicus Curiae at 8-10, 12-14, Thornton v. Corcoran, 132 U.S. App. D.C. 232, 238, 407 
F.2d 695, 701 (1969); see Note, supra, at 299-302.
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sence and, therefore, did not reverse.500 The Marcey decision appears 
to conflict with previous intimations of the court that counsel should be 
present at pretrial psychiatric staff conferences. In Thornton v. Corco
ran,™1 the court had conceded that the pretrial staff conference was a 
stage not unlike the pretrial lineup,502 which was declared a critical 
stage in United States v. Wade.™3 The court had further acknowledged 
in Thornton the inherent risk of practical injustices and defects accom
panying the psychiatrist’s testimony on the issue of criminal responsi
bility, especially where there had been no previous confrontation with 
these expert witnesses.504 Nevertheless, in Marcey the court rejected 
the appellant’s analogy to Thornton and Wade, admitted the testimony 
of the three psychiatrists present at the staff conference, and, in gen
eral, found no prejudice.505 One can only conclude that in the two 
years since Thornton, the court still has not seen fit to formally extend 
the sixth amendment right to counsel to pretrial conferences, a stage 
where significant opinions and conclusions concerning criminal re
sponsibility are likely to be formulated.

500440 F.2d at 284-85. The court reasoned that because (1) nothing remotely re
sembling an incriminating statement made by appellant at the conference crept into 
his trial, and (2) his counsel did not experience any substantial difficulty in examining 
witnesses or in reconstructing events which his presence at the staff conference could 
have avoided, no prejudice stemmed from counsel’s absence. Id.

501 132 U.S. App. D.C. 232, 407 F.2d 695 (1969). In Thornton, the District of Columbia 
Circuit denied petitioner’s request for a writ of mandamus directing the district court 
judge to order St. Elizabeth’s Hospital to permit counsel to attend a staff conference 
on a pre-indictment mental examination. There were two principal reasons for the 
court’s ruling. The request for an extension of the right to counsel came in the form 
of a petition for a writ of mandamus. Id. at 234-35, 407 F.2d at 697-98. Secondly, the 
trial on the merits had not, at that time, been held. Id. at 239-40, 407 F.2d at 702-03; 
see Note, supra note 499, at 303.

502 132 U.S. App. D.C. at 236, 407 F.2d at 699. But the court also thought that the 
opportunities for abuses in a pre-trial lineup were absent from a psychiatric examina
tion. Id. The court characterized the claim that the logic of Wade v. United States 
should apply to the staff conference at St. Elizabeth’s Hospital as “anything but friv
olous.” Id. at 239, 407 F.2d at 702. It went on to say, however, that because of the 
complexity of the issues and the uncertain factual matrix, a solution should not be at
tempted in the context of a petition for a writ of mandamus. Id.; see note 501 supra.

503 388 U.S. 218, 236-37 (1967).
504 132 U.S. App. D.C. at 234, 407 F.2d at 702; see Proctor v. Harris, 134 U.S. App. 

D.C. 109, 115, 413 F.2d 383, 389 (1969) (Bazelon, C.J., concurring); Note, supra note 
499, at 303. The Thornton court acknowledged that the staff conference represents an 
important confrontation with experts, analogizing the Supreme Court reasoning in Wade, 
that a witness once having identified a suspect in a lineup is unlikely to retract the 
identification at trial, to the court’s own experience that representatives of St. Elizabeth’s 
testifying at trial rarely contradict an opinion they have voiced previously at the staff 
conference. 132 U.S. App. D.C. at 236, 407 F.2d at 699.

505 440 F.2d at 283.

For many years, the Supreme Court has maintained that the duty to 
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appoint counsel is not discharged by an assignment at such time or 
under such circumstances as would preclude his effective aid in the prep
aration and trial of a case.500 Generally, however, courts have exhibited 
a reluctance to find a denial of the right to effective assistance.506 507

506 Powell v. Alabama, 287 U.S. 45, 71 (1932). In the federal courts, this right to 
effective assistance of counsel arises from judicial construction of the sixth amendment. 
See Glasser v. United States, 315 U.S. 60, 76 (1942); Diggs v. Welch, 80 U.S. App. 
D.C. 5, 7, 148 F.2d 667, 669, cert, denied, 325 U.S. 889 (1945). See generally Waltz, 
Inadequacy of Trial Defense Representation as a Ground for Post Conviction Relief 
in Criminal Cases, 59 Nw. U.L. Rev. 289 (1964); Note, Effective Assistance for the 
Indigent Defendant, 78 Harv. L. Rev. 1434 (1965); Note, Effective Assistance of 
Counsel: An Uncoinplete Constitutional Right, 18 Me. L. Rev. 248 (1966); Note, 
Effective Assistance of Counsel, 49 Va. L. Rev. 1531 (1963).

507See, e.g., Harried v. United States, 128 U.S. App. D.C. 330. 333-34, 389 F.2d 281, 
284-85 (1967); United States v. Dilella, 354 F.2d 584, 587 (7th Cir. 1965); People v. 
Washington, 41 Ill. 2d 16, 18-20, 241 N.E.2d 425, 427-29 (1968). See generally 2 C. 
Wright. Federal Practice and Procedure § 595, at 611-12 (1969). Courts appear better 
disposed to find ineffective assistance of counsel upon direct appeal of the issue rather 
than upon collateral attack. See Bruce v. United States, 126 U.S. App. D.C. 336, 340, 379 
F2d 113, 117 (1967).

5°8 Last term, the court clarified that the general standard of proof incumbent upon 
the defendant is to show that “gross incompetence blotted out the essence of a sub
stantial defense.” Scott v. United States, 138 U.S. App. D.C. 339, 340, 427 F.2d 609, 610 

1970). This standard was first stated in Bruce v. United States, 126 U.S. App. D.C. 
336, 339-40, 379 F.2d 113, 116-17 (1967). There the court explicitly rejected the 
previous standard of Edwards v. United States that “taken as a whole the trial was a 
‘mockery of justice’.” See 103 U.S. App. D.C. 152, 153, 256 F.2d 707, 708 (1958). 
Other circuits still require that “on the whole the representation [be] of such low 
calibre as to amount to no representation and to reduce trial to a farce.” United States 
ex rel. Feeley v. Ragcn, 166 F.2d 976, 980-81 (7th Cir. 1948); see United States v. Silva, 
418 F.2d 328, 331-32 (2d Cir. 1969); Slawek v. United States, 413 F.2d 957, 959 (8th Cir. 
1969;; Wright v. Craven, 412 F.2d 915, 917 (9th Cir. 1969); O’Malley v. United States, 
285 F.2d 733, 734 (6th Cir. 1961).

509 Sims v. United States, 272 F. Supp. 577, 598 (D. Md. 1966), aff'd mem., 382 F.2d 
294 (4th Cir. 1967), cert, denied, 390 U.S. 961 (1968); see Chambers v. Maroney, 399 
U.S. 42, 53-54 (1970) (defendant was not denied effective assistance of counsel when 
he first met counsel on the way to the courtroom); United States v. Weaver, 137 U.S. 
App. D.C. 274, 422 F.2d 711 (1970) (defendant was charged with robbery and assault 
with dangerous weapon, the case was remanded to determine if appointment of 
counsel one year after the crime and one month prior to trial denied defendant effec
tive assistant of counsel); Doughty v. Beto, 396 F.2d 128, 130 (5th Cir. 1968) (de
fendant pleaded guilty to theft by false pretext, and 15 minute consultation with counsel 
did not vitiate his right to effective counsel). In a case decided this term in the 
District of Columbia Circuit the defendant was charged with robbery and assault with 
a dangerous weapon; defense counsel realizing the trial would end the same day 
without the victim being called by the Government, sought a continuance to produce 
a certain witness having evidence “very important” to the defense. United States v. 
Jackson, — F.2d — (D.C. Cir. 1971) (per curiam) (Matthews & Tamm, JJ.;

fhe heavy burden of proof which an appellant must meet on the 
issue of ineffective assistance508 is evaluated in light of the totality of 
facts and circumstances of each case.509 Denial of the right to adequate 
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representation is especially rare when the gravamen of defendant’s 
claim is a tactical decision made by his trial attorney.* 510 United States 
v. Price511 illustrates the strong presumption of competence accorded 
attorneys when they unfold their strategic plan for the defense of the 
accused.512 In this case, the court found no denial of effective assistance 
of counsel when the defense attorney, after consulting with the judge, 
concluded that it would be improper to enter a guilty plea, in light of 
defendant’s insistance upon his innocence.513 As pointed out by Chief 
Judge Bazelon in his dissent, the court was thereby impliedly rejecting 
a concept fundamental to the plea bargaining process—that a defendant 

Bazelon, C.J., dissenting). The majority concluded that a denial of a continuance did 
not impair defendant’s right to effective counsel. Chief Judge Bazelon dissented, noting 
that “a myopic insistence upon expeditiousness in the face of a justifiable request for 
delay can render the right to defend with counsel an empty formality.” Id. at —, 
citing Ungar v. Sarafite, 376 U.S. 575, 589 (1964). He suggested that a continuance 
was required as a matter of elemental fairness due to the obvious importance of the 
testimony and the short delay involved. Id. at---- .

510 Counsel is presumed to be competent. See Kress v. United States, 411 F.2d 16, 22 
(8th Cir. 1969); Busby v. Holman, 356 F.2d 75, 79 (5th Cir. 1966). Tactical decisions 
resulting in questionable acts or omissions are usually overlooked, absent instances of 
gross incompetence or gross prejudice. The District of Columbia Circuit has continued 
to evidence its proclivity to protect counsel’s courtroom conduct. See, e.g., United 
States v. Moss, 438 F.2d 147, 149 (D.C. Cir. 1970) (per curiam) (Miller, J.; Davis, Ct. Cl. 
J.; Bazelon, C.J., dissenting) (counsel’s dim recollection of events surrounding appellant's 
absence from court breached no professional obligation owed to appellant); Morrison 
v. United States, 434 F.2d 532, 535 (D.C. Cir. 1970) (McGowan, J.; Tamm, J.; Burger, 
J., not participating) (specific argument was omitted by counsel, but law was settled 
that the omission was not reversible error); Bolden v. United States, 105 U.S. App. 
D.C. 259, 260, 266 F.2d 460, 461 (1959) (counsel’s decision not to call an alibi witness, 
whatever the reason, could not be basis for successful claim of ineffective assistance of 
counsel). But see Matthews v. United States, — F.2d —, — (D.C. Cir. 1971) (Fahy, 
J.; Wright, J.; Leventhal, J., concurring) (counsel’s delivery of a casual summation 
did not fulfill his obligation, but conviction was not reversed on that ground).

In a case last term, reversal was obtained where defense counsel neglected to appear 
at arraignment, to conduct voir dire, to make any opening statement to the jury, to 
cross-examine two of four prosecution witnesses, to request any jury instructions, to 
make any pretrial motions, to request bond after conviction, or to speak for his client 
at sentencing. United States v. Hammonds, 138 U.S. App. D.C. 166, 425 F.2d 597 (1970).

511 436 F.2d 303 (D.C. Cir. 1970) (per curiam) (Miller, J.; Davis, Ct. Cl. J.; Bazelon, 
C.J., dissenting).

512 In this case, the defense counsel erroneously instructed the defendant that a pica 
of guilty to a lesser offense could not be entered unless the defendant were willing to 
admit his guilt. In spite of the fact that this error resulted in an increased sentence for 
the defendant, the presumption of competence is so strong that the majority summarily 
passed the issue with a blanket statement that “it [the error! did not breach the 
Sixth Amendment’s requirement of assistance.” Id.

513 Judge Davis, speaking with the majority, declared that the case should not be 
viewed as if the trial court rejected the defendant’s proffer of a plea of guilty to a 
lesser included offense, but rather that defense counsel made no such proffer. 436 F.2d 
at 304.
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may plead guilty to a lesser offense in order to avoid risking harsher 
punishment, even if he maintains that he is not guilty of any offense.514 
As support for his position, the Chief Judge cited North Carolina v. 
Alford,515 516 handed down by the Supreme Court only a month before 
the Price decision. The Court had declared that an express admission 
of guilt is not a constitutional prerequisite to acceptance of a guilty 
plea.'10 Chief Judge Bazelon concluded that the severity of the defense 
counsel’s misconception, one which only an inexperienced lawyer would 
have harbored, “may well have cost appellant dearly.” 517

s^ld. at 304-05 & n.2; see Griffin v. United States, 132 U.S. App. D.C. 108, 405 F.2d 
1378 1969); McCoy v. United States, 124 U.S. App. D.C. 177, 179, 363 F.2d 306, 308 
(1966); cf. Scott v. United States, 135 U.S. App. D.C. 377, 419 F.2d 264 (1969). See 
also 1 C. Wright, Federal Practice and Procedure § 174, at 377 (1969).

“[A] guilt}’ plea is not contrary to justice if based upon a high probability of the 
outcome of the trial, even though, neither a plea nor a verdict of guilty would conform 
to the defendant’s subjective evaluation.” Bruce v. United States, 126 U.S. App. D.C. 
336, 343 n.19, 379 F.2d 113, 120 n.19 (1967). In addition, rule 11 provides for acceptance 
of a guilty plea if there is a factual basis for the plea. Fed. R. Crim. P. 11. This require
ment is met if the judge ascertains a probability of conviction. 126 US. App. D.C. at 
342, 379 F.2d at 119.

515 400 U.S. 25 (1970).
516 436 F.2d at 304 n.4, citing 400 U.S. at 37-38. The Supreme Court in Alford un

equivocally sanctioned the plea bargaining process. Specifically, the court ruled that 
a stare may permit a person accused of first-degree murder to plead guilty to a lesser 
offense to escape the death penalty even though the defendant insists he is entirely in
nocent. 400 U.S. at 37-38. Justice White went on to declare that an individual accused 
of a crime may voluntarily consent to the imposition of a prison sentence even if he is 
unwilling or unable to admit his participation in the crime. Id.

517 436 F.2d at 305 (Bazelon, C.J., dissenting). Chief Judge Bazelon clarified the situation 
in Price as not being one of the protected situations where counsel’s tactical decision 
backfires. Id. at 304 n.9. See generally note 510 supra. The attorney in Price was said 
to have proceeded on a principle of law which was clearly erroneous. 436 F.2d at 304.

518 See notes 515, 516 supra and accompanying text.
519 This tesr is basically a conglomerate of the holdings in two cases. Durham v. 

United States, 94 U.S. App. D.C. 228, 214 F.2d 862 (1954); McDonald v. United States, 
114 US. App. D.C. 120, 312 F.2d 847 (1962). Briefly, the maturation of the insanity

The majority’s decision to condone a transaction of such dubious 
propriety seems imprudent at best. A principle intrinsic to the plea 
bargaining process was ignored or overlooked,518 at the risk of jeopardiz
ing fundamental rights of an accused. In such instances, the line sep
arating counsel’s fulfillment of his duty of effective assistance and his 
breach of that duty, is indeed tenuous, as well as critical, to the point 
that it warrants careful attention.

THE INSANITY DEFENSE

The present test for an insanity defense in the District of Columbia 
is the Durham-McDonald rule,519 which states that “an accused is not
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criminally responsible if his unlawful act was the product of mental 
disease or defect.” 520 A disease or defect is defined as “any abnormal 
condition of the mind which substantially affects mental or emotional 
processes and substantially impairs behavior controls.” 521 522 In applying 
this test a great respect has been demonstrated for leaving its applica
tion and the success of the insanity defense in the hands of the jury,622 
an inclination which is easily satisfied since almost any conflict in expert 
testimony can be considered a legitimate question for the jury.523 *

defense in the District of Columbia began with the “right-wrong” test or M’Naghten 
rule which was adopted in 1882. See 94 U.S. App. D.C. at 235 n.13, 214 F.2d at 869 n.13. 
Under this test the accused was held to be responsible if he could, at the time of the act, 
determine that his actions were wrong and contrary to law. See 8 Eng. Rep. 718 (1843). 
In 1929 M'Naghten was supplemented by the “irresistible impulse” test set forth in 
Smith v. United States, 59 App. D.C. 144, 36 F.2d 548 (1929). This test permitted the 
jury to consider, in addition to the right-wrong requirements, whether some mental 
condition deprived the defendant of the “power to resist the insane impulse.” Id. at 
145, 36 F.2d at 549. In 1954 the modified M'N aghten test was superseded bv the 
Durham rule, which, with certain modifications, is the existing standard in the District 
of Columbia. See notes 520, 521 infra and accompanying text. See also United States 
v. Chandler, 393 F.2d 920, 924-26 (4th Cir. 1968); United States v. Freeman, 357 F.2d 
606, 615-20 (2d Cir. 1966); Second Circuit Annual Judicial Conference, Insanity as a 
Defense, 37 F.R.D. 365 (1964). Every federal appeals court, with the exception of the 
First Circuit, has rejected MTN aghten. See note 533 infra. A great number of state 
courts, however, have retained the M’Naghten test and slight variations thereof. See 
Wade v. United States, 426 F.2d 64, 83 n.16 (9th Cir. 1970); Ingram v. State, 450 P.2d 
161, 165 (Alas. 1969); State v. Harkness,----Iowa------, 160 N.W.2d 324, 337 (1968);
Criswell v. State, 84 Nev. 459, 461, 443 P.2d 552, 554 (1968), cert, denied, 400 U.S. 946 
(1970).

Although largely superseded or modified, the MN aghten rule has received con
siderable attention. See, e.g., M. Guttmacher & H. Weihofen, Psychiatry and thi 
Law 421, 422 (1952); Livermore & Meehl, The Virtues of MNaghten, 51 Minn. 1. 
Rev. 789 (1967); Mueller, MNaghten Remains Irreplaceable: Recent Events in the 
Law of Incapacity, 50 Geo. L.J. 105 (1961).

520 Durham v. United States, 94 U.S. App. D.C. 228, 241, 214 F.2d 862, 874-75 (1954). 
The term product, as used in this rule, has been defined to be a “but for” requirement; 
the act is to be considered the product of the disease when “the accused would not 
have committed the act if he had not been diseased as he was.” Carter v. United States, 
102 U.S. App. D.C. 227, 236, 252 F.2d 608, 617 (1957).

521 McDonald v. United States, 114 U.S. App. D.C. 120, 124, 312 F.2d 847, 851 (1962)
522 See United States v. Eichberg, 439 F.2d 620, 622 (D.C. Cir. 1971) (per curiam) 

(Wright & McGowan, JJ.; Bazelon, C.J., concurring).
523 Id. at 622 n.6. The Government has been able to satisfy its burden of coming 

forward with evidence sufficient to show a defendant’s responsibility solely by pointing 
out some weakness in the evidence presented by the defense. Id. at 622 n.7. Not until 
the defense of insanity is raised by some evidence docs the prosecution bear the burden 
of coming forward with evidence proving sanity, albeit, the “some evidence” require
ment is slight. See 114 U.S. App. D.C. at 122, 312 F.2d at 849. The court in Eichberg 
noted the judicial deference to jury determinations. 439 F.2d at 622 n.8.

524439 F.2d 620 (D.C. Cir. 1971) (per curiam) (Wright & McGowan, JJ.; Bazelon, 
C.J., concurring).

This term, in United States v. Eichberg^ Chief Judge Bazelon, in
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his concurring opinion, considered the desirability of further evolution 
in the law of criminal responsibility in the District of Columbia which 
would change present jury instructions.525 At trial, defendant sought 
to avoid responsibility for check forgery by asserting the defense of 
insanitv; evidence was presented to the effect that appellant suffered 
inferiority feelings and that much of his conduct was due to an attempt 
to appear superior.526 The jury, however, held him responsible for his 
acts and the majority of the appellate court, affirming per curiam, found 
the issue to be a “classic” jury question.527 528

525 439 F.2d at 621-28 (Bazelon, C.J., concurring); see note 519 supra.
526 439 F.2d at 621-22.
527 Id. at 621; see notes 522, 523 supra and accompanying text.
528 439 f.2d at 624. As pointed out by the Chief Judge, the ease with which a jury 

question is presented in this area and the reluctance of reviewing courts to overturn 
rhe jury determination raises considerable question of whether the Government is 
; roving responsibility beyond a reasonable doubt. Id. This is the burden presently 
demanded in the District of Columbia Circuit. See, e.g., Adams v. United States, 
134 U.S. App. D.C. 137, 141, 413 F.2d 411, 415 (1969); McDonald v. United States, 114 
U.S. App. D.C. 120, 122, 312 F.2d 847, 849 (1962); Tatam v. United States, 88 U.S. App. 
D.C. 386, 389-91, 190 F.2d 612, 615-17 (1951). Similarly, it is the burden required in the 
federal courts generally. See 439 F.2d at 622 n.9. However, recent amendments to the 
District of Columbia criminal code place the burden on the defendant to show 
insanity’ by a preponderance of the evidence. D.C. Code Ann. § 24-301 (j) (Supp. IV, 
1971). Whether there is a constitutional requirement that the prosecution prove 
sanity beyond a reasonable doubt is open to some question. Compare Leland v. Oregon, 
343 U.S. 790, 798-800 (1952) with In re Winship, 397 U.S. 358, 361-64 (1970) and 
Davis v. United States, 160 U.S. 469, 484 (1895). See also United States v. Gonzales- 
Castro, 228 F.2d 807, 808 (2d Cir.), cert, denied, 351 U.S. 940 (1956); A. Goldstein, 
The. Insanity Defense 110-15 (1967); Wooten, Book Review, 77 Yale L.J. 1019 (1968).

Chief Judge Bazelon, however, believes that the constitutional dilemma is avoided 
because of the special function of the jury in this area. 439 F.2d at 624-25. The jury is 
determining not merely which of the experts to believe nor solely whether the de
fendant is “mentally ill.” Id. Given all this, the determination must be made whether to 
hold the accused responsible for his acts, which judgment generally goes beyond the 
findings of a psychiatrist. Id.-, see King v. United States, 125 U.S. App. D.C. 318, 323, 
372 F.2d 383, 388 (1967).

529 439 F.2d at 624-25 n.23.
530 In order to assure that expert testimony would not invade the province of the 

jury and evaluate the defendant’s blameworthiness, the District of Columbia Circuit 
has prohibited the medical expert from testifying concerning “product,” “result,” or 
“cause.” Washington v. United States, 129 U.S. App. D.C. 29, 36-39, 41, 390 F.2d 
444, 451-54, 456 (1967). This rule, however, has proved essentially unenforceable. See 
439 F.2d at 627 & n.35.

Explaining the unwillingness of the court to disturb a jury’s verdict 
of insanity as resulting from the nature of the jury’s function in this 
area,'“' which is to measure the degree of impairment of the defendant’s 
mental process529 and evaluate that impairment in light of community 
standards of blameworthiness,530 the Chief Judge suggested some addi
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tional instructions to aid the jury in performing its function.531 He 
would supplement the present Durham-McDonald charge532 with the 
instruction that “an impairment is 'substantial’ for the purpose of the 
insanity defense if the jury finds that the defendant’s processes and 
controls were impaired to such an extent that he cannot justly be held 
responsible for his act.” 533 Similarly, in order to limit the testimony 
of expert witnesses so as to protect the jury function, Chief Judge 
Bazelon suggested, although deferring resolution to a future case,534 
that the terms “mental illness” 535 and “product” 536 be deleted from the 
existing test for criminal responsibility.537 The cumulative result of 
these changes would be to relax the former requirements of strict medi
cal insanity and allow as a defense the fairness of holding an accused 
responsible according to community standards, regardless of the tech
nical terminology accorded his mental impairment.

531 439 F.2d at 625.
532 The jurisdictions applying this test charge the jury that the accused “is not 

criminally responsible if his unlawful act was the product of mental disease or defect.” 
94 U.S. App. D.C. at 241, 214 F.2d at 874-75. The jury is further instructed that a 
disease or defect is “any abnormal condition of the mind which substantially affects 
mental or emotional processes and substantially impairs behavior controls.” 114 U.S. 
App. D.C. at 124, 312 F.2d at 851.

533 439 F.2d at 625. This suggestion is not without precedent. See Model Penal Code
§ 4.01, 1, alternative (a) (Tent. Draft No. 4, 1955); Royal Comm’n on Capital
Punishment, Report § 333 (iii) (1953) (United Kingdom). It is also not without 
opposition. See Wade v. United States, 426 F.2d 64, 69-70 (9th Cir. 1970); Model 
Penal Code § 4.01, Comment, at 159 (Tent. Draft No. 4, 1955).

534 439 F.2d at 626. The test of criminal insanity in the District of Columbia will 
be reviewed by the court en banc in United States v. Brawner (No. 22,714).

535 Jury determination of whether a defendant is to be treated as criminally respon
sible for his actions may hinge upon his condition being deemed mental illness by 
experts. 439 F.2d at 626 n.30. In addition to the questionable validity of the psychiatric 
model of mental illness, the Chief Judge feels that the jury finding should be based 
upon what is just by prevailing community standards. Id. n.31; see Wechsler, The 
Criteria of Criminal Responsibility, 22 U. Cm. L. Rev. 367, 371-72 (1955); note 528 
supra.

536 See note 530 supra. Additionally, Chief Judge Bazelon felt the definition of 
productivity as a “but for” standard to be misleading. 439 F.2d at 627 & n.37. It has 
been argued that the productivity requirement is superfluous for two related reasons. 
First, if the prosecution cannot show the absence of a mental disease or defect once 
this defense has been satisfactorily raised, it would be impossible to gain a conviction 
without a showing that the criminal activity was not a product of the infirmity. Wade 
v. United States, 426 F.2d 64, 69 (9th Cir. 1970). Second, since the productivity rule 
is really a technique to allow a jury to determine the degree of causation between the 
disease and the prohibited conduct, the requirement that this link be substantial, as 
defined by McDonald, renders the former redundant. 439 F.2d at 628.

537 439 F.2d at 626-27. Since the court will shortly be reconsidering the insanity rules 
in the District of Columbia, it is difficult to predict what Chief Judge Bazelon’s con
curring opinion in Eichberg may eventually produce. See note 534 supra.

With the exception of the District of Columbia Circuit and the First, Third, and
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The proper application of the defense of insanity to a narcotics addict 
was reconsidered in Watson v. United States.538 Watson had been 
arrested while in possession of approximately one-half the amount of 
narcotics necessary to satisfy his daily requirement539 and charged in 
two counts with violation of the Harrison540 and Jones-Miller541 Acts. 
Insanity was the principal defense raised at trial, and evidence was pre
Eighth Circuits, all other circuits have adopted the ALI insanity formulation with 
little modification. The ALI test provides:

(1) A person is not responsible for criminal conduct if at the time of such 
conduct as a result of mental disease or defect he lacks substantial capacity 
either to appreciate the criminality [wrongfulness] of his conduct or to 
conform his conduct to the requirements of law.
(2) As used in this Article, the terms “mental disease or defect” do not 
include an abnormality manifested only by repeated criminal or otherwise 
antisocial conduct.

Model Penal Code § 4.01 (Final Draft, 1962); see Wade v. United States, 426 F.2d 64, 
65 (9th Cir. 1970) (adopting only section 4.01(1) with the “wrongfulness” alternative); 
Blake v. United States, 407 F.2d 908, 916 (5th Cir. 1969) (en banc) (adopting the 
wrongfulness” alternative); United States v. Smith, 404 F.2d 720, 727 (6th Cir. 1968) 
adopting only section 4.01(1)); United States v. Chandler, 393 F.2d 920, 926 (4th 

Cir. 1968) (en banc); United States v. Shapiro, 383 F.2d 680, 686 (7th Cir. 1967) (en 
banc) (adopting the “wrongfulness” alternative); United States v. Freeman, 357 F.2d 
606, 622 (2d Cir. 1966) (adopting the “wrongfulness” alternative); Wion v. United 
States, 325 F.2d 420 (10th Cir. 1963), cert, denied, 377 U.S. 946 (1964).

The Third Circuit has adopted a test analogous to that of the Model Penal Code 
with the exception of the cognitive element; this test requires that the defendant 
“lacked substantial capacity to conform his conduct to the requirements of the law,” 
taking no cognizance of the ability of the accused to appreciate the criminality or 
wrongfulness of his actions. United States v. Currens, 290 F.2d 751, 774 (3d Cir. 1961).

The Eighth Circuit has adopted a test that regards the defendant’s knowledge, will, 
and self-control as the legally crucial elements of sanity. Pope v. United States, 373 
F.2d 710, 736 (8th Cir. 1967) (en banc), vacated on other grounds, 392 U.S. 651 (1968). 
But a recent case in the same circuit has held that Pope does not forbid use of the ALI 
test “in appropriate cases.” United States v. Mills, 434 F.2d 266 (8th Cir. 1970), cert, 
denied, 401 U.S. 925 (1971).

The First Circuit, although adhering to the M'N aghten rule, has indicated the possi
bility of future change. Beltran v. United States, 302 F.2d 48, 52-53 (1st Cir. 1962). 
Several additional tests have been proposed. See W ade v. United States, 426 F.2d 64, 
68, 73 (9th Cir. 1970). See generally R. Arens, Make Mad the Guilty: The Insanity 
Defense in the District of Columbia (1969); A. Goldstein, The Insanity Defense 
(1967); M. Gutt.macher, The Role of Psychiatry in the Law (1968).

538439 p.2d 442 (D.C. Cir. 1970) (en banc), vacating and remanding for resentencing, 
No. 21,186 (D.C. Cir., Dec. 13, 1968). Recently there has been discussion of the 
eighth amendment, statutory construction, and pharmacological duress defenses con
sidered in this appeal. See Comment, Emerging Recognition of Pharmacological Duress 
as a Defense to Possession of Narcotics, 59 Geo. L.J. 761 (1971).

539 439 F.2d at 444. The amount of narcotics may be a significant factor in some of 
the defenses which an addict may raise.

540 Ch. 736, 68A Stat. 550 (1954), formerly codified at 26 U.S.C. § 4704(a) (1964); 
see 439 F.2d at 444-, note 1153 infra.

541 Ch. 629, § 105, 70 Stat. 570 (1956), formerly codified at 21 U.S.C. § 174 (1964); 
see 439 F.2d at 444; note 1135 infra.
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sented as to the defendant’s addiction and mental illness.512 Concluding 
that the insanity defense had been properly submitted to the jury,542 543 
the court refused to formulate a new test of criminal responsibility for 
narcotics addicts which would depart from the existing insanity de
fenses.544 Hence, it would appear that application of the insanity 
defense, per se, to narcotics addicts remains unaffected by Watson; 
and under present law, the insanity criteria applied to narcotics addicts 
will be the Durhain-McDonald rule.545 546 Although the status of narcotics 
addiction may be of significance in attempting to show mental disease 
or defect within the meaning of that rule,540 a showing of addiction 
alone will not suffice to shift the burden of proving sanity to the prose
cution nor require submission of the issue to the jury.547

542 439 F.2d at 445-46. A psychiatrist characterized Watson as having a “schizoid 
personality” and as being a narcotics addict although capable of “some freedom of 
choice” and able to determine the illegality of his acts. Id. Additional testimony, to the 
effect that Watson was a “paranoid personality,” was given by a clinical psychologist. 
Id. A prosecution witness testified that although he agreed appellant was addicted to 
narcotics, this addiction was not an indication of mental illness. Id. Hence, Watson’s 
status as an addict was clearly established and unchallenged. Evidence of a mental 
disease or defect, however, was in conflict.

543 439 F.2d at 450. When conflicting expert testimony is presented, the insanity 
defense is submitted to the jury as a matter of course. See notes 523-524 supra and ac
companying text.

544439 F.2d at 451. The court based this refusal on the grounds that no alternative 
formulation had been presented at trial and that “there are other problems in this 
approach to the extent that it is derived . . . from the Eighth Amendment.” Id. Chief 
Judge Bazelon, in a separate opinion, however, indicated his belief that the present 
insanity defense is insufficient in the area of narcotics addiction and suggested an en 
banc review to determine what modifications should be propagated. Id. at 460. The 
Chief Judge distinguished between psychological and physical compulsion, the latter 
being the area where Durham-McDonald fails, and stated that the defense of pharma
cological duress would be an inappropriate vehicle for asserting this lack of free will 
as a basis for forgiveness of responsibility. Id. For a discussion of the existing relation
ship between the Dzirhavt-McDonald rule and narcotics addiction, see notes 545-546 
infra and accompanying text.

545 See Gaskins v. United States, 133 U.S. App. D.C. 288, 290, 410 F.2d 987, 989 (19671. 
For a discussion of the requisites of the Dzirhazn-McDonald test, see notes 519-520 
supra.

546 133 U.S. App. D.C. at 290; 410 F.2d at 989. It is the mental disease or defect that 
is critical to this defense. To the extent that narcotics addiction is either the cause 
or a manifestation of this underlying mental disorder, it is of importance in establishing 
lack of responsibility. 7J.; see Green v. United States, 127 U.S. App. D.C. 272, 274, 
383 F.2d 199, 201 (1967); Hansford v. United States, 124 U.S. App. D.C. 387, 389-90. 
365 F.2d 920, 922-23 (1966); Brown v. United States, 118 U.S. App. D.C. 76, 77, 331 
F.2d 822, 823 (1964) (per curiam).

547 Heard v. United States, 121 U.S. App. D.C. 37, 38, 348 F.2d 43, 44 (1965) (per 
curiam); see Salzman v. United States, 131 U.S. App. D.C. 393, 397-99, 405 F.2d 358, 
362-64 (1968) (similar rule for alcoholism); Green v. United States, 127 U.S. App. D.C. 
272, 273-74, 383 F.2d 199, 200-01 (1967). See generally Gaskins v. United States, 133 U.S. 
App. D.C. 288, 290-92, 410 F.2d 987, 989-91 (1967); Baumgartner, The Effect of Drugs on 
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In another recent case decided by the District of Columbia Circuit, 
United States v. Collins?**  an attempt to use the insanity defense in a 
prosecution for sale and possession of narcotics by an addict failed on 
the absence of any evidence in the record that the crimes charged were 
the product of the supposed illness.548 549 In a separate opinion, Chief Judge 
Bazelon again called for re-examination of the standards of insanity 
applied to addiction cases,550 expressing the opinion that rehabilitation 
and treatment could be more adequately provided outside the criminal 
system, with its stigma of guilt.551

Criminal Responsibility, Specific Intent, and Mental Competency, 8 Am. Crim. L.Q. 
118 (1970); Bowman, Narcotic Addiction and Criminal Responsibility Under Durham, 
53 Geo. L.J. 1017 (1965); Note, Addiction, Insanity and Due Process of Law: An 
Examination of the Capacity Defense, 3 Harv. Civ. Rights-Civ. Lib. L. Rev. 125, 143-44 
& n.82 (1967).

548 433 F.2d 550 (D.C. Cir. 1970) (McGowan, J.; Leventhal, J.; Bazelon, C.J., dis
senting in part).

549 Id. at 556 & n.6. T he “product” test as used in the District of Columbia is es
sentially a “but for” requirement. See note 520 supra and accompanying text.

s'° See note 543 supra and accompanying text.
551 433 F.2d at 557-58 (Bazelon, C.J., dissenting in part).
532 Brady v. Maryland, 373 U.S. 83, 87 (1963). Disclosure must be made at such 

rime or under such conditions that the accused may be afforded a proper defense. See 
Giles v. Maryland, 386 U.S. 66, 66-74 (1967); Napue v. Illinois, 360 U.S. 264, 269 (1959). 
See also Note, The Duty of the Prosecutor to Disclose Exctilpatory Evidence, 60 
Coi.c.m. L. Rev. 858 (1960). In the District of Columbia Circuit, the standard is that 
all evidence which might lead a jury to entertain a reasonable doubt about the ac
cused's guilt must be disclosed. Levin v. Katzenbach, 124 U.S. App. D.C. 158, 162, 363 
F.2d 287, 291 (1966).

553 Fed. R. Crim. P. 16(a), (b). Section (a) authorizes the court, upon defendant’s 
motion, to order the Government to permit the defendant to inspect and copy: (1) 
written and recorded statements made by the defendant; (2) the results of physical and 
mental examinations; (3) the recorded testimony of the defendant before the grand 
jury. Section (b) authorizes the court, upon defendant’s motion, to order the Govern
ment to permit the defendant to inspect and copy books, papers, documents, tangible 
objects, buildings or places which arc within the control of the Government, upon 
a showing of materiality and reasonableness.

The Jencks Act provides that when a witness has testified on direct examination 
for the United States, the court must, upon defendant’s motion, order the Government

GENERAL CONDUCT OF TRIAL

Discovery of Exculpatory Materials. The due process clause
of the fourteenth amendment requires that the prosecution, upon re
quest, disclose evidence favorable to an accused where the evidence is 
material either to guilt or to punishment.552 By contrast, federal statu
tory provisions for prosecutorial disclosure of evidence require dis
covery of specific materials, if relevant, independent of their benefit to 
the accused.553
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United States v. Bryant (Carlton)554 involved an intentional non
preservation of highly relevant tape recordings by investigative offi
cials.555 The District of Columbia Circuit quickly concluded that the 
missing tapes were the type of materials covered by the constitutional 
and statutory safeguards,556 but before determining what sanction, if 
any, should be invoked,557 the court called for an examination of the 
circumstances surrounding the loss, to determine if indeed it was a “good 
faith” loss.558

to produce any statement of the witness which relates to the subject matter of his 
testimony. 18 U.S.C. § 3500(b) (1964).

554439 F.2d 642 (D.C. Cir. 1971) (Wright, J.; Johnson, D.J.; McGowan, J., con
curring).

555 Id. at 646-47. Appellants were convicted of offenses involving the sale of a sub
stantial quantity of heroin to an undercover agent of the Bureau of Narcotics and 
Dangerous Drugs. The crucial conversations surrounding the illicit transaction were 
tape recorded by other agents. Once defense counsel learned of the existence of the 
tapes he sought discovery of them but was frustrated constantly by the Assistant United 
States Attorney. Finally, he was informed that the tapes were lost. Since the recordings 
of the conversations were not preserved, it was the credibility of the agent’s testimony, 
alone, which was the key to the convictions. Id. at 645-46.

556 439 F.2d at 647.
557 Generally, there are three feasible sanctions for cases where there has been “bad 

faith” or “negligent” nondisclosure of materials. A new trial can be ordered. United 
States v. Consolidated Laundries Corp., 291 F.2d 563, 570-71 (2d Cir. 1961). The trial 
testimony of the prosecution’s witness can be stricken. 18 U.S.C. § 3500(d) (1964). The 
conviction can be reversed. Levin v. Clark, 133 U.S. App. D.C. 6. 408 F.2d 1209 (1967).

The circumstances surrounding the loss of evidence which prevents disclosure are 
relevant in deciding what sanctions if any should be imposed. United States v. Augen- 
blick, 393 U.S. 348 (1969); see Killian v. United States, 368 U.S. 231, 242 (1961).

558 See note 557 supra. The court indicated that negligent loss would not be an 
acceptable excuse. 439 F.2d at 652.

559 It was reasoned that to order a new trial would be impractical because there was 
no hope that the missing materials would be found. Also, to have eliminated the 
testimony of the agent would be pointless because without it the Government would 
have no case. 439 F.2d at 653. The conviction could be reversed only after there had 
been a determination of the “earnest efforts” of the Government. See note 560 injra 
and accompanying text.

560 Earnest efforts are demonstrated only when the Government can show that it 
has promulgated, enforced, or attempted to follow rigorous and systematic procedures 
designed to preserve discoverable evidence. A more amorphous definition, Judge Wright 
asserted, would propagate uneven treatment of individual defendants. 439 F.2d at 652.

561 445 F.2d 660 (D.C. Cir. 1971) (Wilkey, J.; Van Dusen, J.; Bazelon, C.J., con
curring).

Although the court declined to invoke an absolute sanction based 
upon the facts available,559 it declared that the convictions could be 
upheld only if the Government had made “earnest efforts” to preserve 
the crucial material.560 561 The case was remanded to ascertain whether 
there had been compliance with this standard.

In Xydas v. United States551 the District of Columbia Circuit was 
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requested to reconsider a trial court’s determination that certain portions 
of a witness’ grand jury testimony remain undisclosed. The defense 
counsel unsuccessfully asserted that the testimony included statements 
of an exculpatory nature. On appeal, it was held that the undisclosed 
information was of ambiguous significance562 563 and need not be disclosed 
as a result of the standard articulated in Levin v. Katzenbach?™

562 Id. at 668. The appellant was convicted of offenses arising out of a burglary. He 
denied any complicity in the burglaries. The testimony appellant sought to discover 
suggested the possibility that the decision of the other thieves to involve him in the 
affair did not take place until after the burglary was completed.

The decision of the court was also influenced by the fact that reasonable pretrial 
preparation by defense counsel would have brought out the latent implications in the 
testimony. Defense counsel could have interviewed the witness himself and called her 
to testify at trial. Id.

563 124 US. App. D.C. 158, 162, 363 F.2d 287, 291 (1966); see note 552 supra.
56iBilleci v. United States, 87 U.S. App. D.C. 274, 282, 184 F.2d 394, 402 (1950); see 

Glasser v. United States, 315 U.S. 60, 82 (1942); Roberts v. United States, 109 U.S. 
App. D.C. 75, 76-77, 284 F.2d 209, 210-11 (1960), cert, denied, 368 U.S. 863 (1961).

565 United States v. Wyatt, 442 F.2d 858 (D.C. Cir. 1971) (Gordon, D.J.; Wright & 
Robinson, JJ.); cf. United States v. Levi, 177 F.2d 827, 830 (7th Cir. 1949).

566 United States v. Barbour, 137 U.S. App. D.C. 116, 118, 420 F.2d 1319, 1321 (1969). 
The judge should remain “a disinterested and objective participant in the proceedings.” 
87 U.S. App. D.C. at 283, 184 F.2d at 403.

567 See Blunt v. United States, 100 U.S. App. D.C. 266, 276, 244 F.2d 355, 365 (1957) 
(trial judge's questioning “took on aspect of advocacy”). See also Conner, The Trial 
Judge, His Facial Expressions, Gestures and General Demeanor—Their Effect on the 
Administration of Justice, 6 Am. Crim. L.Q. 175 (1968); Rothblatt, Prejudicial Conduct 
of the Trial Judge in Criminal Cases, 2 Crim. L. Bull. 3 (1966).

568137 U.S. App. D.C. at 118, 420 F.2d at 1321. Two additional dangers noted in 
Barbour were: (1) “[t]hc presumption of innocence may be jeopardized by an as
sumption of guilt radiated by ovcrzealous quizzing by the judge,” and (2) the “risk 
that the questioning may bear ‘the seeds of tilting the balance against the accused’ and 
place ‘the judge in the eyes of some jurors, on the side of the prosecution.’” Id.

Trial Judge Interrogation. Although the trial judge has been
entrusted with the responsibility of helping jurors discern the truth 
from confusing and contradictory evidence,564 he has also been assigned 
the duty to “maintain an aura of impartiality” 565 and has been exhorted 
“to hold to a minimum his questioning of witnesses in a jury trial.” 566 
The potential injustices inherent in judicial interrogation are substan
tial; the gamut runs from a disruption of the tripartite balance between 
judge, jury, and advocate567 to the risk that the judge may elicit re
sponses “to which the jury may assign peculiar weight because of their 
ostensible judicial sponsorship.” 568 Some courts have suggested that it 
is better for the judge to abstain from questioning altogether or at most 
recommend a certain line of inquiry to each counsel at the bench or in 
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chambers.569 The trial judge should not assume the active role of in
quisitor.570

569 Abstention rather than intervention is particularly apropos when the questioning 
is more likely to elicit answers favorable to the prosecution. 100 U.S. App. D.C. ar 
276, 244 F.2d at 365; Blumberg v. United States, 222 F.2d 496, 501 (5th Cir. 1955).

570 Jackson v. United States, 117 U.S. App. D.C. 325, 326, 329 F.2d 893, 894 (1964 
(resort to bench consultation suggested where more than one or two questions or a 
new line of inquiry are involved).

571 See, e.g., United States v. Green, 139 U.S. App. D.C. 75, 81, 429 F.2d 754, 760 
(1970); Thomas v. United States, 136 U.S. App. D.C. 222, 223-24, 419 F.2d 1203, 1204-05 
(1969) (per curiam); Griffin v. United States, 83 U.S. App. D.C. 20, 21-22, 164 F.2d 
903, 904-05 (1947), cert, denied, 333 U.S. 857 (1948). In Griffin, the court affirmed the 
rule accepted by federal courts that the trial judge has the right to make proper 
inquiry of any witness when he deems that the ends of justice may be served thereby 
83 U.S. App. D.C. at 21, 164 F.2d at 904.

572 442 F.2d at 858 (D.C. Cir. 1971) (Gordon, D.J.; Wright & Robinson, JJ.).
513 Id. at 860; see United States v. Levi, 177 F.2d 827, 830 (7th Cir. 1949).
574 442 F.2d at 860. The inquiry probed a matter having no apparent relation to ap

pellant’s guilt or innocence. Furthermore, the judge opened up a topic which had 
not been explored by counsel. Id. at 860-61.

575 442 F.2d at 860.
576 Id. at 861.
577 United States v. Green, 139 U.S. App. D.C. 75, 429 F.2d 754 (1970); see Circuit

Note: 1969-1910 Term, at 653.

In the past, the District of Columbia Circuit has seldom reversed on 
grounds of excessive trial court interrogation, absent the clearest indi
cation of jury prejudice.571 572 It appears, however, that the inviolability 
of this judicial conduct is eroding. In United States v. Wyatt,512 a 
reversal was ordered when, in addition to the trial court’s failure to 
give a certain instruction, the trial judge extensively examined the de
fendant and a witness who substantiated the defendant’s alibi. Reit
erating the Seventh Circuit’s philosophy that a trial judge should main
tain his impartiality, especially in cases where the evidence is not over
whelming and where the credibility of the accused is an important 
factor in establishing the validity of his defenses,573 the court con
cluded that judicial inquiry in this case may have irreparably damaged 
appellant’s credibility in the eyes of the jury.574 The court chose to 
employ a relaxed standard by ordering reversal not based upon a show
ing of actual prejudice implicit in the record but upon the possibility 
that appellant’s credibility may have been damaged in the eyes of the 
jury.575

Also significant in Wyatt is the expression of the court that the fail
ure of defense counsel to object to tie judge’s questioning did not re
move the error.576 Last term, the failure to make timely objection was 
an important consideration in a similar case where the trial judge’s 
conduct was held not to constitute reversible error.577 *
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This term in United States v. McClain,578 the court also criticized 
judicial interrogation which elicited prejudicial evidence from a wit
ness.579 The appellate court, however, did not reverse on the basis of 
this “troublesome’’ interrogation but did so because the trial judge 
omitted an immediate cautioning instruction to limit the effect of the 
contaminating evidence.580

5-8 440 F.2d 241 (D.C. Cir. 1971) (Bazelon, C.J.; Wright, J.; MacKinnon, J., dis
senting).

5"9440 F.2d at 244. The judge held a bench conference and directed that evidence 
of prior acts of violence would not be admitted into evidence because premeditation 
and deliberation were not at issue. Subsequently, the trial judge embarked upon a line 
of questioning which brought out the very evidence which he earlier stated would 
be inadmissible. The appellate court expressed some doubt as to whether the trial judge 
or defense counsel was responsible for “opening the door” to the prejudicial admis
sion. Id.

580 440 F.2d at 245-46.
581 In McClain the majority made no use of the previously accepted principle 

espoused in Griffin that it is nearly always proper for the court to interrogate a witness. 
83 U.S. App. D.C. at 21, 164 F.2d at 904; see note 571 supra and accompanying text. 
The policy' now advocated by the District of Columbia Circuit is that judicial interroga
tion should be kept to an absolute minimum in view of the calamitous results likely 
to transpire. See United States v. Barbour, 137 U.S. App. D.C. 116, 118, 420 F.2d 1319, 
1321; note 568 supra.

582 Fed. R. Crim. P. 43.
583 United States v. McPherson, 137 U.S. App. D.C. 192, 194, 421 F.2d 1127, 1129 

(1969). The right to be present at one’s trial is implicit in the sixth amendment right 
of confrontation. See, e.g., Pointer v. Texas, 380 U.S. 400. 404-05 (1965); Diaz v. 
United States, 223 U.S. 442, 454-56 (1912); Lewis v. United States, 146 U.S. 370, 372 
(1892). See also 23 Vand. L. Rev. 431 (1970).

584 See, e.g., United States v. McPherson, 137 U.S. App. D.C. 192, 194-95, 421 F.2d 
1127, 1129-30 (1969) (remanded because record did not show that appellant was in
formed that his trial would continue in his absence); Cureton v. United States, 130 
U.S. App. D.C. 22, 27, 396 F.2d 671, 676 (1968) (voluntary absence defined as “a 
deliberate failure to appear without reason”); Cross v. United States, 117 U.S. App. 

The conclusions of the District of Columbia Circuit in Wyatt and 
McClain suggest that tolerance for overreaching judicial interrogations 
is waning.581 Perhaps this is another aspect of the criminal process re
quiring immediate judicial and statutory rulemaking to establish much 
needed criteria.

Trial in Absentia. Rule 43 of the Federal Rules of Criminal Pro
cedure provides that in noncapital cases the defendant shall be present 
at every stage of the trial, but that his “voluntary absence,” after the✓ K— *
trial has begun in his presence, shall not prevent the trial from con
tinuing to its end.582 The right to be present at one’s trial derives from 
the sixth amendment,583 and a careful determination of the “voluntari
ness” of an absence is crucial to its proper application.584 The standard 
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consistently applied by the District of Columbia Circuit to determine 
voluntariness of absence is whether there has been “an intentional re
linquishment or abandonment of a known right or privilege.” 5S5

D.C. 56, 58, 325 F.2d 629, 631 (1963) (voluntary absence when there is “escape or 
absconding of the defendant”).

585 Johnson v. Zerbst, 304 U.S. 458, 464 (1938). This standard has been applied in all 
recent decisions by this court.

586 441 F.2d 1046 (D.C. Cir. 1971) (Fahy, J.; Robinson, J.; Wilkey, J., dissenting).
587 Besides violating the letter of rule 43, absence at this stage could provide a basis 

for contending that the defendant was denied his sixth amendment right to confronta
tion. Though the court does not probe the question, it does offer Supreme Court 
precedent supporting the view that appellant’s absence raises such a question. Id. at 
1049; see Hopt v. Utah, 110 U.S. 574, 578-79 (1884) (defendant had the right to be 
present when the court was passing upon the challenge of jurors for bias).

588 441 F.2d at 1049. The court applied the Cross and Cureton standards and con
cluded that there was not an “escape or absconding of the defendant” or “a deliberate 
failure to appear without a reason.” Id.-, see note 584 supra and accompanying text.

589 441 F.2d at 1049-50.
590 The court also noted that the defendant could not be charged with knowledge 

of the provision of rule 43 requiring him to be present. Id. at 1050.
591 The court concluded, however, that in order to find appellant’s absence harmless 

it would have to reconstruct the events as if he had been present. Such reconstruction 
could not be done with the degree of certainty essential to avoid the reasonable pos
sibility of prejudice. Id. at 1050-51.

592 id. at 1050, citing Walker v. United States, 116 U.S. App. D.C. 221, 223, 322 F.2d 
434, 436 (1963), cert, denied, 375 U.S. 976 (1964); see United States v. Crutcher, 405 
F.2d 239, 244 (2d Cir. 1968), cert, denied, 394 U.S. 908 (1969); Rice v. United States, 
356 F.2d 709, 716-17 (8th Cir. 1966); United States v. Neal, 320 F.2d 533, 536 (3d Cir. 
1963); Evans v. United States, 284 F.2d 393, 395 (6th Cir. 1960).

593 Among these factors were: (1) the importance of defendant’s presence at all 
stages of his trial, including the sixth amendment recognition of the psychological 
influence inherent in the right to confront adverse witnesses and, to a lesser extent, 
the right to confront a jury; (2) the possibility that the jury speculated adversely 

In Wade v. United States?™ the court was faced this term with a 
situation where the defendant was an hour and one-half late for court 
and was absent both when the jury, having already retired, returned 
for further instructions and when it subsequently delivered its verdict.5S7 
The court concluded that the defendant’s absence was not of a volun
tary nature, thereby precluding under rule 43 the continuance of the 
trial proceedings.585 586 587 588 1 here was neither evidence of a willful intention 
to interfere with the normal flow of the court’s processes, nor a mani
festation of a desire to be absent at a time when defendant knew he 
should have been in court.589 In fact, Wade was not advised that he 
had to remain continuously available after the jury retired.590 It was 
possible that defendant’s absence had no significant effect on the result 
reached by the trial court.591 The decisive factor was not whether the 
accused was actually prejudiced, but whether there was “any reason
able possibility of prejudice.” 592 Several factors were weighed,593 but 
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reversal was ordered primarily because affirmance would have necessi
tated the court’s acceptance of the totally speculative conclusion that 
appellant was not prejudiced.594

about the defendant’s absence from the courtroom; (3) the fact that defendant’s absence 
occurred at a time when the judge and jury were engaged in proceedings directly 
bearing upon the decisionmaking process of the jury; and (4) the assistance the accused 
may have afforded his defense counsel, despite counsel’s disclaimer that the defendant’s 
presence would have made no difference in the proceedings subsequent to the retirement 
of the jury. 441 F.2d at 1050-51.

594 A hypothetical reconstruction of the events as if the appellant were present and 
speculation as to the unaltered effect on the jury would have been the only justification 
for affirmance of the conviction. Id. at 1051.

See generally Ludwig, The Role of the Prosecutor in a Fair Trial, 41 Mintst. L. 
Rev. 602, 615-18 (1957); Seymour, Why Prosecutors Act Like Prosecutors, 11 Record 
of N.Y.C.B.A. 302 (1956); Note, Prosecutor Indiscretion: A Result of Political Influence, 
34 Isd. L.J. 477, 486-90 (1959).

596 See United States v. Stevenson, 138 U.S. App. D.C. 10, 12-13, 424 F.2d 923, 925-26 
(1970); United States v. Hayward, 136 U.S. App. D.C. 300, 305, 420 F.2d 142, 147; 
United States v. Parker, 136 U.S. App. D.C. 97, 99, 419 F.2d 679, 681 (1969); Pendergrast 
v. United States, 135 U.S. App. D.C. 20, 29-30, 416 F.2d 776, 785-86, cert, denied, 395 
US. 926 (1969); Gaither v. United States, 134 U.S. App. D.C. 154, 171-73, 413 F.2d 
1061, 1078-80 (1969); Cross v. United States, 122 U.S. App. D.C. 283, 285, 353 F.2d 454, 
456 (1965). But see King v. United States, 125 U.S. App. D.C. 318, 324-25, 329-31, 372 
F.2d 383, 389-90, 394-96 (1967); Jones v. United States, 119 U.S. App. D.C. 213, 214, 
338 F.2d 553, 554 (1964).

59? Caner v. United States, 437 F.2d 692 (D.C. Cir. 1970); United Statts v. Lewis, 
435 F.2d 417 (D.C. Cir. 1970).

698 435 F.2d 417, 420 (D.C. Cir. 1970) (Leventhal, J.; Wilkey, J.; Bazelon, C.J., con
curring in pan).

599 Id. Even though the prosecutor had both a good faith and a reasonable basis for 
supposing that the shotgun would be admitted as evidence, the display from the begin
ning of the case was improper. Id.

Prosecutorial Misconduct. Whether a public prosecutor has
exceeded the nebulous boundaries of permissible courtroom behavior 
is a delicate question that courts usually prefer not to address directly.595 
I he numerous potential fact situations in criminal cases require flexible 
standards of prosecutorial conduct, and undoubtedly this contributes to 
the demonstrated reluctance to reverse on the grounds of forensic im
propriety.596 This term the District of Columbia Circuit severely criti
cized certain prosecutors’ acts but declined to find that their misbe
havior warranted reversal.597

In United States v. Lewis,598 the appellant unsuccessfully pleaded 
undue prejudice when the Government displayed before the jury a 
shotgun seized during a gunfight but not offered into evidence. The 
court conceded that the display was improper599 and called attention 
to the standards suggested by the American Bar Association, which 
declare it to be unprofessional conduct for a prosecutor to permit the 
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display of tangible evidence which could prejudice the jud^e or jury, 
until such evidence is tendered for admission at trial.600 Despite au
thority that a finding of prejudice is likely where a jury has been pre
sented with a matter not received in evidence,601 the court concluded 
that the particular incident in Lewis “was not prejudicial to the point 
of reversible error.” 602 603 It reasoned that since other handguns had been o

600 ABA Project on Minimum Standards for Criminal Justice, Standards Relating 
to the Prosecution Function and the Defense Function § 5.6(c) (Tent. Draft 1970). 
As supplemented, these standards state that they “are not intended as criteria for the 
judicial evaluation of prosecutorial misconduct to determine the validity of a convic
tion: They may or may not be relevant in such judicial evaluation of prosecutorial 
misconduct depending upon all the circumstances.” Id. § 1.1 (Supp. 1971). The court, 
although not citing this section of the standards, adhered to its letter when it sug
gested that such “unprofessional conduct” might be subject to disciplinary sanctions, 
but the court refused to reverse absent a definite showing of prejudice. 435 F.2d at 
420-21.

601 Dallago v. United States, 138 U.S. App. D.C. 276, 282-83, 289-90, 427 F.2d 546, 
553-54, 559-60 (1969); cj. United States v. Adams, 385 F.2d 548, 550-51 (2d Cir. 1967).

602435 F.2d at 421.
603 Id., citing Cross v. United States, 122 U.S. App. D.C. 283, 285, 353 F.2d 454, 456 

(1965).
604 See, e.g., United States v. Hayward, 136 U.S. App. D.C. 300, 305, 420 F.2d 142, 

147 (1969); Gass v. United States, 135 U.S. App. D.C. 11, 19, 416 F.2d 767, 775 (1969); 
Gibson v. United States, 131 U.S. App. D.C. 163, 164 n.l, 403 F.2d 569, 570 n.l (1968); 
Harris v. United States, 131 U.S. App. D.C. 105, 402 F.2d 656 (1968); Corley v. United 
States, 124 U.S. App. D.C. 351, 352, 365 F.2d 884, 885 (1966).

605437 F.2d 692 (D.C. Cir. 1970) (per curiam) (Bazclon, C.J.; Robinson, J.; Robb, J., 
concurring).

606 Id. at 693-94. The prosecutor made several derisive innuendoes as to defense 
counsel’s motives in bringing out certain facts about his client. He also attacked 
“truths” in appellant’s testimony. In discussing these attacks, the court noted that the 
trial had taken place prior to two recent cases which emphasized the court’s increasing 
concern with such remarks. Id. at 694; see 131 U.S. App. D.C. at 164 & n.l, 403 F.2d 
at 570 & n.l; 131 U.S. App. D.C. at 105, 402 F.2d at 656.

admitted into evidence, the prejudice resulting from the exhibition of 
the shotgun was not distinct. The effect of the display on the jury was 
more cumulative than unique, and in this case proof of guilt was “over
whelming.” 003

The District of Columbia Circuit has often disparaged prosecutors 
who have abandoned the limits of professional advocacy and indulged 
in verbal outbursts which are factually inaccurate, improper in form, 
prejudicial in phraseology, or illegal in substance.604 * This term, the 
prosecutor in Carter v. United States™*  devoted much of his rebuttal 
argument to sarcastic attacks upon the defense counsel, as well as upon 
the defendant himself.606 The court pointed out that sarcasm and ridi
cule are not the “stuff” of good argument or good taste in judicial pro- 
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ceedinors,607 608 609 and that the whole system suffers from such tactics.G0S 
Nevertheless, discerning actual prejudice upon the cold record was 
nearly impossible/509 thus inducing the court to affirm the conviction. 
Although courts remain sensitive to and critical of all forms of forensic 
impropriety, they appear reluctant to reverse unless misconduct is gross 
and actual prejudice is otherwise implicit in the record.

607 437 F.2d at 694; cf. Hamilton v. Alabama, 376 U.S. 650 (1964), rev’g Ex parte 
Hamilton, 275 Ala. 574, 156 So. 2d 926 (1963).

608 Cf. Olmstead v. United States, 277 U.S. 438, 485 (1928) (Brandeis, J., dissenting), 
overruled on other grounds, Katz v. United States, 389 U.S. 347 (1967).

609 437 F.2d at 694; see United States v. Green, 139 U.S. App. D.C. 75, 82, 429 F.2d 
754,761 (1970).

610 The District of Columbia Circuit this term reversed judgments on grounds of in
sufficiency in only two cases. In a third case the court found the evidence sufficient 
to sustain a lesser offense, petit larceny, rather than grand larceny. United States v. 
Henderson, 439 F.2d 531 (D.C. Cir. 1970) (per curiam) (McGowan & Leventhal, JJ.; 
Johnson, D.J.). See also United States v. Hooper, 139 U.S. App. D.C. 171, 173, 432 
F.2d 604, 606 (1970). Like Henderson, Hooper involved concurrent sentencing, and the 
court held appropriate the reversal of judgment as to one sentence if its validity was 
doubted.

61181 U.S. App. D.C. 389, 160 F.2d 229, cert, denied, 331 U.S. 837 (1947).
612 126 U.S. App. D.C. 156, 375 F.2d 332 (1967); see Austin v. United States, 127 

U.S. App. D.C. 180, 189,382 F.2d 129, 138 (1967).
613 This is the test of sufficiency generally adopted by all the federal appellate courts. 

See, eg., United States v. Glasser, 443 F.2d 994 (2d Cir. 1971); United States v. Corso, 
439 F.2d 956 (4th Cir. 1971); United States v. May, 430 F.2d 715 (6th Cir. 1970). In the 
Fifth Circuit a distinction has generally been made in the test of sufficiency when the 
evidence is circumstantial rather than direct, the former carrying a heavier burden of 
proof. That distinction, however, appears to have been eliminated in United States v. 
Warner, 441 F.2d 821 (5th Cir. 1971). See also Holland v. United States, 348 U.S. 
121, 139-40 (1954).

6U If men of average intelligence might reasonably differ, the case is for the jury. 
Once the judge concludes that either result is fairly possible—reasonable doubt or no 
reasonable doubt-it becomes the jury’s prerogative to decide the matter. Curley v. 

Evidence

SUFFICIENCY

One of the most frequent grounds for evidentiary appeals is that 
evidence adduced at trial is insufficient to support the verdict. This 
almost perfunctory basis of appeal also appears to be the least success
ful in obtaining reversals.610 * 612 The test for sufficiency remains that artic
ulated in Curley v. United States* 11 and reaffirmed in Crawford v. 
United States:* 12 not whether a reasonable doubt is possible, but 
whether a finding of no reasonable doubt is possible.613 The difference 
is subtle but crucial. As long as the evidence is such that a reasonable 
man may, as opposed to must, have a reasonable doubt as to defendant’s 
guilt, the case is submitted to the jury.614 If, however, on the basis of 
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evidence presented there must be a reasonable doubt, a motion for 
acquittal should be granted.015 The degree of difficulty in obtaining 
reversals under this standard is well illustrated by Bowles v. United 
States before the District of Columbia Circuit this term,610 where the 
only evidence linking the accused with a felony-murder was a statement 
made by him to his mother and her friend on the afternoon following 
the crime.017 There was evidence indicating the victim had been robbed, 
but no stolen property was found in the accused’s possession. The court 
held that Bowles’ statement to his mother, coupled with the fact that 
no other killings of this type had taken place in the vicinity on that 
date, provided sufficient evidence to defeat a motion for acquittal.61- 
Once the jury believed that appellant killed the victim, the appellant’s 
intent to rob could be inferred from the evidence that the deceased 
was robbed by someone. It is the intent to rob, making this particular 
killing a felony-murder, that was essential to a first degree conviction. 
Proof of intent is always difficult, but it would appear, as pointed out 615 616 617 * 

United States, 81 U.S. App. D.C. 389, 392-94, 160 F.2d 229, 232-34 (1947). “It is not 
a requirement that the evidence compel, but only that it is capable of or sufficient 
to persuade the jury to reach a verdict of guilt by the requisite standard.” Crawford v. 
United States, 126 U.S. App. D.C. 156, 158, 375 F.2d 332, 334 (1967).

615 See Austin v. United States, 127 U.S. App. D.C. 180, 189, 382 F.2d 129, 138 (1967). 
In ruling on a motion for acquittal, the court considers the entire record, the evidence 
introduced by both sides. The standard is the same for a motion to dismiss at the 
close of the Government’s case, as for a motion for acquittal after all of the evidence 
is submitted. United States v. Bridges, 139 U.S. App. D.C. 259, 261, 432 F.2d 692, 694 
(1970); United States v. Sutton, 138 U.S. App. D.C. 208, 216, 426 F.2d 1202, 1210 (1969). 
This term the District of Columbia Circuit upheld the trial court’s denial of both 
motions, noting their interrelation. United States v. Lumpkin, 439 F.2d 494 (D.C. Cir. 
1971) (MacKinnon, J.; Bazelon, C.J.; Leventhal, J.). Under ordinary circumstances, 
evidence sufficient to withstand a motion for acquittal at the close of the Government’s 
case-in-chief is also sufficient to withstand a motion for acquittal at the close of the 
case for the defense. Only in cases where there is no evidence upon which a reason
able man may predicate guilt beyond a reasonable doubt may the case be taken from 
the jury. Johnson v. United States, 138 U.S. App. D.C. 174, 176, 426 F.2d 651, 653 
(1970) (en banc), cert, dismissed as improvidently granted, 401 U.S. 846 (1971). If, how
ever, the trial court improperly denies the motion to dismiss, evidence introduced bv 
the defendant, although it “cannot give life to a ‘dead horse’, . . . can invigorate a weak 
one.” Thompson v. United States, 132 U.S. App. D.C. 38, 40, 405 F.2d 1106, 1108 (1968).

616 439 F.2d 536 (D.C. Cir. 1970) (cnbanc).
617 Bowles told his mother and a friend that he had killed a soldier on R Street. When 

arrested, he claimed that his statement to his mother was a joke, and that he had 
heard about the killing from one Smith, who claimed to have done it. A defense witness 
corroborated the story that Smith had claimed to have killed the soldier, but Smith 
refused to testify on fifth amendment grounds.

6I8439 F.2d at 539. See also Accardo v. United States, 102 U.S. App. D.C. 4, 249 
F.2d 519 (1957), cert, denied, 356 U.S. 943 (1958). Although there was no corroboration 
as to the prosecution’s chief witness’ testimony, an essential clement, intent to rob, 
was inferred.
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in Chief Judge Bazelon’s dissent, that proof of intent in this case did 
not meet the Curley standard, particularly as that standard was applied 
in Austin v. United States.™

1 he two cases which were reversed on grounds of insufficiency this 
rerm involved convictions for constructive possession of narcotics in 
violation of 26 U.S.C. § 4704(a)020 and 21 U.S.C. § 174,619 * 621 * 623 624 * both since 
repealed. In United States v. Betheaf22 appellant was a front seat passen
ger in an automobile in which heroin was found behind the rear seat. 
Rejecting the Government’s argument that convenient access to the 
drugs by all three passengers in the car supports the inference that all 
shared possession and control,023 the court ruled that proof of construc
tive possession must include a showing that the accused had dominion 
and control, or the right to exercise dominion and control, over the 
drugs.024 Exactly what circumstances constitute such a showing is not 

619 127 U.S. App. D.C. 180, 193, 382 F.2d 129, 138 (1967). In Austin, a first degree 
murder conviction was set aside for insufficient evidence of premeditation. The court 
articulated the formula that a motion for acquittal is granted when the evidence, 
viewed in a light favorable to the Government is such that the reasonable man could 
not avoid doubting the existence of any of the essential elements of the crime.

62° This section provides in pertinent part that:
It shall be unlawful for any person to purchase, sell, dispense or distribute 
narcotic drugs except in the original stamped package; . . . and the 
absence of appropriate taxpaid stamps from narcotic drugs shall be 
prima facie evidence of a violation of this subsection by the person 
in whose possession the same may be found.

Harrison Narcotics Act, ch. 736, 68A Stat. 550 (1954), formerly codified at 26 U.S.C. 
5 4704(a) (1964).

621 This section provides in part that:
W hoever fraudulently or knowingly imports or brings any narcotic drug 
into the United States . . . contrary to law, or receives, conceals, buys, 
sells, or in any manner facilitates the transportation, concealment, or sale 
of any such narcotic drug after being imported or brought in, knowing 
the same to have been imported or brought into the United States con
trary to law . . . shall be imprisoned ....

W henever on trial for a violation of this section the defendant is shown 
to have or to have had possession of the narcotic drug, such possession 
shall be deemed sufficient evidence to authorize conviction unless the de
fendant explains the possession to the satisfaction of the jury.

Jones-Miller Act, ch. 629, § 105, 70 Stat. 570 (1956), formerly codified at 21 U.S.C. 
$ 174 (1964).

622442 F .2d 790, 792 (D.C. Cir. 1971) (Johnson, D.J.; MacKinnon & Wilkey, JJ.). 
Citing Curley, Crawford, and Austin, the court warned that a case should never be 
allowed to go to the jury if jurors would have to depend on conjecture or speculation 
to determine the guilt of defendant.

623 Possession may be shared jointly. United States v. Gulley, 374 F.2d 55, 60 (6th 
Cir. 1967); United States v. Girlitz, 368 F.2d 501 (2d Cir. 1966).

624 442 F.2d at 793. To establish constructive possession the Government has the
burden of proving that appellant had possession and control of the narcotics. Mere 
physical association or proximity to a party with actual possession does not constitute
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specified; however, the court noted that proximity alone is not 
enough.625 In Bethea, three guns had also been found in the car. This 
prompted the Government to advance a joint venture argument,626 
which the court summarily rejected in holding that while the presence 
of guns might indicate a common purpose to commit a crime involving 
guns, it was not indicative of a joint venture to commit a narcotics 
offense.627 * The court suggested that had needles and syringes been 
found instead of guns, the joint venture argument might have had some 
merit. In United States v. Holland,323 narcotics were found in the 
apartment of a woman indicted jointly with appellant. Holland and 
the woman were occupying the bedroom where the narcotics were 
found. As in Bethea, the court found the evidence insufficient629 to 
establish dominion and control; hence, constructive possession was not 
shown. Judge Tamm’s concurring opinion in Holland carries an in

proof of constructive possession. Arellanes v. United States, 302 F.2d 603, 606 (9th Cir.), 
cert, denied, 371 U.S. 930 (1962).

625442 F.2d at 793. See also Bettis v. United States, 408 F.2d 563, 567 (9th Cir. 1969); 
Murray v. United States, 403 F.2d 694, 696 (9th Cir. 1968). A statutory presumption may 
be invoked when the fact proved renders the inference more probable than not. See 
C. McCormick, Evidence § 313, at 660 (1954) [hereinafter cited as McCormick]. The 
court conceded that Congress has the power to define what evidence federal courts 
may receive; however, the due process clause of the fifth amendment limits the exercise 
of such power. A workable formula posited by the court is that there must be a 
rational connection between the facts proved and the ultimate fact presumed in order 
for a statutory presumption to be invoked. The court implied that evidence that the 
appellant was a user or seller of drugs, that he was a friend of the other occupants 
of the vehicle, or that he had spent a substantial part of the evening with the other 
occupants would add considerably to the sufficiency of the evidence.

626.$^ Eason v. United States, 281 F.2d 818, 821 (9th Cir. 1960). In the Eason case 
three defendants were prosecuted for illegal importation of marijuana, and all claimed 
that the other was in possession of the contraband. Nevertheless, the court declared 
that “the evidence of close friendship, joint venture and general conduct were sufficient 
to warrant a reasonable jury finding beyond a reasonable doubt that possession was joint.” 
See also Fox v. United States, 381 F.2d 125, 127 (9th Cir. 1967).

627 The Government contended that the following combination of factors was indi
cative of an active association in a common purpose being planned or executed: (a) ap
pellant’s presence in a parked car at 5:45 a.m.; (b) the discovery of a loaded pistol 
beneath his seat; (c) the discovery of two other guns near each of the other two men. 
442 F.2d at 793.

628445 F.2d 701 (D.C. Cir. 1971) (Bazelon, C.J.; Gignoux, D.J.; Tamm, J., con
curring).

629 The evidence was that the appellant was found nude in the bedroom and that in 
getting dressed, he removed clothing from the closet and dresser, where other articles 
of men’s clothing remained. No proof that the clothing belonged to him was submitted. 
Chief Judge Bazelon continued by articulating exactly what evidence was needed for the 
Government to meet the burden of proving possession—evidence as to the regularity 
and status of defendant’s residence at the apartment in question. Id. at 703.
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dictment of the judiciary for its failure to establish adequate guidelines 
regarding the evidentiary requirements of constructive possession.030

Some indication of the kind of circumstances that may activate a 
presumption of possession and support the “more probable than not” 
test'31 is present in Morrison v. United States.™2 Morrison was found 
alone in a vacant apartment in which 28 capsules of heroin and a sy
ringe with a blood-like liquid033 were also discovered. Whether the 
court's decision to affirm the conviction in Morrison was based on 
appellant's solitary presence in an unleased apartment, the discovery of 
the paraphernalia for injection, the inadequacy of appellant’s denial of 
the charge, or a combination of all three of these factors, is unclear. 
But it is apparent that merely being in a position with other persons to 
exercise dominion and control, is unlikely to support an inference of 
possession in the District of Columbia Circuit.630 631 * 633 634 635 * At least some of the 
factors comparable to those present in Morrison™^ are essential to 
carry the burden of sufficiency. Unfortunately, no single combination 
of factors can be set forth as forming an objective standard for every 
case. The court necessarily must evaluate the merits of each case and 
decide from those facts whether a finding of no reasonable doubt is 

G36

630 Judge I amm referred to case law in this area as “rhetorical legerdemain” and 
judicial whimsey.” Id. (Tamm, J., concurring). His conclusion that there are no

general evidentiary standards in this area is borne out by an examination of the 
cases. Judge Tamm continued by painting a gloomy picture of the outlook for both 
defense attorneys and government prosecutors in constructive possession situations. 
“ I iwvers will still find most trial and appellate courts simultaneously looking in both 
directions.” Id. at 704; see Moody v. United States, 376 F.2d 525 (9th Cir. 1967); People 
v. Jackson, 23 111. 2d 360, 178 N.E.2d 320 (1961).

631 See note 625 supra.
W2 434 F.2d 532 (D.C. Cir. 1970) (McGowan, J.; Tamm, J.; Burger, J., not par

ticipating).
633 Id. at 534.
«34 United States v. Bethea, 442 F.2d 790, 793 (D.C. Cir. 1971); rec Bettis v. United 

Stares. 408 F.2d 563, 567 (9th Cir. 1969).
635 See note 63 3 supra.
r~'Sce United States v. Holland, 445 F.2d 701, 703-04 (D.C. Cir. 1971). Judge Tamm 

bemoans the “chaotic patchwork” which exists in this area of evidence. He denies that 
a stable, definable body of law has emerged from the numerous sufficiency of evidence 
cases, describing the work of courts in this area as a collection of “meandering rulings.”

637 See McCormick § 52, at 117; 1 J. Wigmore, Evidence § 18, at 323 (3d ed. 1940) 
(hereinafter cited as Wigmore]. The objection must be made at the time the 

NECESSITY TO OBJECT

The general rule governing objection states that failure to make a 
timely and specific objection to evidence offered at trial is a waiver 
of any grounds for future complaint.637 In the federal courts this rule 
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is codified by the Federal Rules of Criminal Procedure ™8 specifying 
that only plain error039 will be noticed if not preserved for appeal by 
timely objection made at trial. In United States v. Alexander,638 639 640 641 * the 
complaining witness was permitted to testify on redirect as to a descrip
tion of the robbers that he had given to police 10 minutes after the 
crime. The court noted that the testimony was used to rehabilitate041 
the witness’ credibility, and although a limiting instruction should have 
been given, none was requested, and no plain error resulted.

evidence is offered and must contain a specific, rather than a general, statement of the 
grounds. T his permits the court to evaluate the basis of objection and gives the 
adversary a chance to correct any defects.

638 Fed. R. Crim. P. 52(b). The Proposed Federal Rules of Evidence arc in accord. 
Proposed Rules of Evidence for United States Courts and Magistrates rule 103, 
reprinted in 51 F.R.D. 323 (1971).

639 For a discussion of what constitutes plain error, see notes 653-655 infra and ac
companying text.

640 430 F.2d 904 (D.C. Cir. 1970) (per curiam) (Wright & Tamm, JJ.; Nichols, Ct. 
Cl. J.). The court denied that the prosecuting witness’ redirect testimony was hearsay 
in the traditional sense. The witness was the same as the one giving prior testimony, 
and appellant had sufficient opportunity to cross-examine. This implies, contrarv to 
the traditional view, that in this circuit the “hearsay” would be admitted for its fact 
content as well as for pure rehabilitation purposes.

641 The witness had been subjected to a searching cross-examination. The statement 
was admitted not so much for the truth of its content but as evidence that the de
scription had been given to the police. For a discussion of rehabilitation in this context, 
see McCormick § 49, at 105. See generally Note, Rehabilitating the Impeached Witness 
with Consistent Statements, 32 Mo. L. Rev. 472 (1967).

642437 F.2d 662 (D.C. Cir. 1970) (per curiam) (McGowan & MacKinnon, JJ.; Bazelon, 
C.J., dissenting).

643 Id. at 664. Statements were made that certain notes were in evidence when they 
clearly were not. Not only was the jury invited to consider this nonevidence, but their 
attention was directed specifically to those portions which appeared to negate the 
defense of insanity. The remarks were allowed to go to the jury and be considered 
only as to the weight they should give the witness’ testimony.

644 For a discussion of the impropriety of reading material to the jury for the purpose 
of refreshment, see Gaines v. United States, 121 U.S. App. D.C. 213, 349 F.2d 190 
(1965); Young v. United States, 94 U.S. App. D.C. 62, 214 F.2d 232 (1954). For refresh
ment purposes, it is not necessary to read prior statements aloud in the presence of 
the jury; this tactic is seen to result in the jury’s taking the contents as evidence, regard
less of any limiting instruction.

645 Failure to give an immediate limiting instruction on evidence admitted only

Defense counsel’s failure to object to erroneous and prejudicial state
ments in the prosecutor’s closing remarks in United States v. Carry
may explain the court’s almost cursory dismissal of appellant’s challenge 
on appeal.643 When the prosecutor in Carr detected an inconsistency 
between the testimony of a defense psychiatrist at trial and the witness’ 
notes made prior to trial, he requested and received permission to 
proceed by way of memory refreshment. He thereupon read portions 
of the notes in the jury’s presence644 645 without a limiting instruction.'4’’
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In his closing argument, the prosecutor again quoted from the notes 
and erroneously referred to them as being in evidence, but defense 
counsel failed to object. The portions read out of context to the jury 
were highly damaging to the appellant’s case,646 but the court refused 
to find anv departure from “familiar norms of acceptable trial pro
cedure.” 647

for impeachment purposes was held to be plain error in Jones v. United States, 128 
US. App. D.C. 36, 385 F.2d 296 (1967).

M6 The notes recorded a professional judgment that an examination of appellant 
under pentothal hypnosis was not advisable because the results would probably indicate 
that the appellant intended to do the killing. That judgment was based on the psy
chiatrist’s opinion that such a result would make it extremely difficult to convey to the 
la . men of the jury the nature of intentions conceived under this uncontrollable emotion. 
437 F.2d at 664 n.l.

647 /J. at 664; cf. United States v. Vaughan, 443 F.2d 92 (2d Cir. 1971). In Vaughan, 
the trial judge’s frequent references to a letter not in evidence indicated his apparent 
reliance on extra-evidentiary matter and was held reversible error. Even though the 
judtje made no reference to the letter in his findings of fact, the appellate court found 
his constant commentary on it in the record to be prejudicial.

648 See notes 668-672 infra and accompanying text.
649 440 F.2d 241 (D.C. Cir. 1971) (Bazelon, C.J.; Wright, J.; MacKinnon, J., dis

senting).
650 Prior criminal acts of the accused are inadmissible unless relevant for some pur

pose other than showing that the accused is a man of criminal character. See Mc
Cormick § 157, at 327.

In his dissent, Chief Judge Bazelon expressed a belief that the court 
should have found cumulative reversible error in the reading of the notes 
and in the prosecutor’s closing remarks. He also disagreed with the ma
jority's reasoning on the issue of privilege,648 649 but declined to reach a 
conclusion as to whether that error would require reversal in the 
absence of an objection.

Carr and Alexander must be evaluated in light of a case decided a 
lew months later, United States v. McClain,™*  involving a conviction 
for manslaughter. In McClain, the District of Columbia Circuit found 
reversible error in the admission, without cautioning instructions, of 
evidence as to a prior act of violence committed by appellant upon his 
wife. In an earlier bench conference, the trial judge had ruled against 
the admission of an assault alleged to have taken place seven months 
prior to the homicide.650 In defense counsel’s cross-examination of ap
pellant’s daughter, questions were asked concerning previous alterca
tions between her parents during the month prior to her mother’s 
death. One question was not specifically limited to the month prior to 
the death. The trial judge continued the questioning and the seven 
month old assault was revealed. Defense counsel’s objection was over
ruled. the judge holding that the defense itself had opened the door 
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to rebuttal evidence.651 On appeal, the District of Columbia Circuit de
clined to decide whether admission of the testimony alone would be 
cause for reversal.652 Instead the court squarely held that whenever 
evidence is admitted for a limited purpose, it is plain error, in the 
absence of manifest waiver,653 654 to omit an immediate cautioning instruc
tion. 6,4 In McClain, the defense counsel had not objected specifically 
to the jury instructions, but the court declared that the rule requiring 
an objection at trial to any error in the jury instructions must be read 
in conjunction with the rule permitting an appellate court to notice 
plain error in the absence of objection.655

651 The general rule is that a party who causes the introduction of irrelevant or 
inadmissible evidence has waived his objection to answering evidence that would other
wise not be admitted. See McCormick § 57, at 132.

652 The court reaffirmed its holding in United States v. Barbour, that the trial judge 
must remain a disinterested and objective participant in the proceedings. See 137 U.S. 
App. D.C. 116, 118,420 F.2d 1319, 1321 (1969).

653 For a discussion of the issue of manifest waiver, see note 824 infra and accom
panying text.

654 See Jones v. United States, 128 U.S. App. D.C. 36, 40, 385 F.2d 296, 300 (1967). 
Whether the average jury, in spite of the limiting instruction, is able to segregate the 
evidence admitted for limited purposes is a wholly separate question. Many com
mentators would agree with Mr. Justice Jackson’s often quoted comment in his con
curring opinion in Krulewitch v. United States, 336 U.S. 440, 453 (1949): “The naive 
assumption that prejudicial effects can be overcome by instructions to the jury . . . 
all practicing lawyers know to be unmitigated fiction.” For a comprehensive review 
of the law in this area, see Note, The Limiting Instruction: Its Effectiveness and Effect, 
51 Minn. L. Rev. 264 (1966). Severe problems arise, however, in cases where probative 
evidence will be excluded completely if limiting instructions are discarded. Id. at 291-92.

655 Compare Fed. R. Crim. P. 30 with Fed. R. Crim. P. 52(b). See also United States 
v. Ostendorff, 371 F.2d 729, 731-32 (4th Cir. 1967).

656 See McCormick § 225, at 460; 5 Wigmore § 1361, at 2; Morgan, Hearsay Dangers 
and the Application of the Hearsay Concept, 62 Harv. L. Rev. 177 (1948).

657 437 F.2d 686 (D.C. Cir. 1970) (Christensen, D.J.; MacKinnon & Wilkey, JJ).

HEARSAY

Hearsay evidence is either a writing or testimony introduced in court 
of a statement made out of court, which is offered to show the truth of 
matters asserted therein, deriving its value from the credibility of the 
out of court asserter.656 657 The District of Columbia Circuit has added a 
limitation to that definition that is not found in the leading commen- 
taries, in case law of other jurisdictions, or in the Proposed Federal 
Rules of Evidence: Out of court statements of a third party may not 
be considered hearsay if they were originally made in tie presence of 
the accused. In United States v. Harris (Gregory) f57 a police officer 
testified as to a statement made by a third party in the presence of the 
appellant. The statement contradicted the appellant’s alibi but defense 
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counsel failed to register an objection. The court correctly pointed 
out that reception of hearsay evidence is not always error, and in the 
absence of an objection, it may be accorded its natural probative value. 
1 he court further noted, however, that since the appellant was present 
when the statement was made, it might have been admissible even over 
timely objection.058 As authority, the court cited a major legal encyclo
pedia658 659 * 661 662 663 and a Ninth Circuit case, Osborne v. United States.GGQ In 
Osbornej the statements were admitted to show that the defendant made 
no reply, denial, or objection to an incriminating statement made in his 
presence. That situation qualifies as a tacit admission001 but is not 
analogous to the situation in Harris. In Harris, the evidence was not 
received as a tacit admission, and no mention was made of appellant’s 
reaction to the statement. It was received for the truth of the matter 
asserted therein, that at the time stated the appellant was not present 
at the place he testified he was. Whether or not the appellant was 
present when the out of court statement was made should make no 
difference in this situation. The principal reasons for the exclusion of 
hearsay are still present; for example, the value of the statement still 
hinges on the declarant’s credibility, and he is not present to confirm, 
deny, or explain his statement, nor is he subject to cross-examination.062 
In Harris, since the defense had ample opportunity to interpose an 
objection, admission based on the lack of such an objection was on 
firmer judicial footing.003

658 id. at 691.
659 29 Am. Jur. 2d Evidence § 610, at 664 (1967). The encyclopedia states that there 

is some authority for admitting, as nonhearsay, statements made in the presence of the 
accused, but the cases cited are not persuasive. In one, the statement was evidence of an 
intention to flee the scene; in another, a provision of the California evidentiary code 
allowed admission of evidence of an accused’s responses to statements or acts made or 
done in his presence. See, e.g., State v. Lubetkin, 78 Ariz. 91, 276 P.2d 520 (1954); 
People v. Young, 70 Cal. App. 2d 28, 160 P.2d 132 (1945); Commonwealth v. Touri, 
295 Pa. 50, 144 A. 761 (1928).

660371 F.2d 913, 921 (9th Cir.), cert, denied, 387 U.S. 946 (1967).
661 When a statement is made in the presence of one who would, under normal cir

cumstances, denv or refute any untruth in the statement, his silence and failure to 
denv the alleged untruth is admissible as circumstantial evidence that he believes the 
statement to be true. See McCormick § 247, at 528; 4 Wigmore §§ 1071-73, at 70-91.

662 See Chiordi v. Jernigan, 46 N.M. 396, 402, 129 P.2d 640, 644 (1942); McCormick 
§ 224, at 457.

663 The court’s holding is based primarily on the lack of an objection by defense 
counsel. The appellant’s presence at the time the statement was made is given as a 
secondar}’ reason and is not essential to the court’s decision. 437 F.2d at 691.

664— F.2d — (D.C. Cir. 1970) (MacKinnon, J.; Robb & Wilkey, JJJ. Two

In re Petin held that the admission of expert psychiatric opinion based 
in large part on hearsay evidence was merely harmless error, if indeed 
error at all.'04 Stating that appellant’s testimony and other nonhearsay 
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testimony was sufficient in and of itself to sustain the jury’s finding, 
the court declined to rule on whether a person can be committed under 
the District of Columbia Hospitalization of the Mentally Ill Act* 55 
wholly on the basis of hearsay testimony.* 665 666 The more difficult ques
tion, and the one which more accurately states the problem in Penn, 
is whether an expert witness may base his opinion only partially, rather 
than wholly, on hearsay evidence. When that question has presented 
itself in earlier cases in the District of Columbia Circuit, the court has 
supported the view of leading commentators that an expert witness may 
indeed base his opinion partially upon reports not in evidence but cus
tomarily relied on in the practice of his profession.667

psychiatrists testified at trial that appellant was suffering from paranoid schizophrenia 
and was likely to injure himself or others. Both had examined and observed appellant 
and their opinions were based on those observations as well as reports of appellant’s 
assaultive behavior taken from police records and from previous hospital records. 
The court noted that the expert testimony was consistent with other nonhearsay testi
mony and, therefore, ruled that any error in its admission was not prejudicial. See 
Wheeler v. United States, 82 U.S. App. D.C. 363, 365, 165 F.2d 225, 227 (1947), cert, 
denied, 333 U.S. 829 (1948).

665 D.C. Code Ann. § 21-545(b) (1967).
666 The prevailing view is that the testimony of an expert witness whose opinion 

has been formed wholly on the basis of the reports and observations of other parties 
is not admissible unless submitted in answer to a hypothetical question, the hypotheses 
to be supported by other evidence. Equitable Life Assurance Society v. Kazee, 257 Kv. 
803, 79 S.W.2d 208 (1935); Ingram v. McCuiston, 261 N.C. 392, 134 S.E.2d 705 (1964*). 
See generally 2 B. Jones, Evidence § 422, at 797-98 (5th ed. 1958).

In a related area, the court this term reaffirmed its holding that the opinion of a 
qualified psychologist is competent and admissible on the issue of a defendant's 
mental condition. United States v. McNeil, 434 F.2d 502 (D.C. Cir. 1970) (per curiam) 
(MacKinnon & Robb, J J.; Bazelon, C.J., concurring); see Jenkins v. United States, 
113 U.S. App. D.C. 300, 307 F.2d 637 (1962) (cn banc). In United States v. Gaines, the 
prosecutor, over defense counsel’s objection, asked the defense psychiatrist whether 
or not the defendant knew the difference between what was legal and what was 
illegal, thus inducing the witness to depart from the area of his expertise and to com
ment on the ultimate issue. 436 F.2d 150 (D.C. Cir. 1970) (Tamm, J.; Leventhal & 
MacKinnon, JJ.). The admission of the reply was ruled harmless error in view of 
the abundance of psychiatric testimony, but the tactic was considered sufficiently ad
verse to prohibit its use in the future. 436 F.2d at 154.

667 Jenkins v. United States, 113 U.S. App. D.C. 300, 304, 307 F.2d 637, 641 (1962) 
(en banc). “[WJhether [a physician’s] source of information for that particular fact 
is in part or entirety the hearsay of his fellow practitioners and investigators, is im
material . . . .” 3 Wigmore § 687, at 3. This more realistic view of how an expert 
forms his opinion is not the majority rule, however. Most jurisdictions follow the 
rule of Yellow Cab Co. v. Henderson, 183 Md. 546, 39 A.2d 546 (1944). See Diamond 
& Louisell, The Psychiatrist as Expert Witness, 63 Mich. L. Rev. 1335, 1352 (1965). A 
medical expert testifying as to the sanity of a defendant in a criminal proceeding 
must base his opinion on his own observations and not even partly on the statements of 
out-of-court third parties.
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PRIVILEGE

United States v. Carr™8 presented an appropriate vehicle for an inter
pretation of the physician-patient and attorney-client privilege, but the 
District of Columbia Circuit chose to give only brief consideration to 
the appellant's claim that he had been denied the protections of a privi
leged relationship. At issue was the prosecution’s use of a defense 
psychiatrist’s notes. The physician-patient privilege in the District of 
Columbia is subject to a statutory exception that, in effect, eliminates 
the privilege in criminal cases.668 669 The claim of an attorney-client privi
lege in Carr appears to have had a more substantial basis, although the 
court disposed of that issue by employing a public policy argument that 
the interests of justice require that both prosecution and defense have 
full access to reports of all psychiatric witnesses. This assures that the 
jury receives a complete picture of the mental state of the accused.670 
In Carr, the notes at issue did not represent a mental evaluation of the 
appellant but rather professional advice on trial strategy. In his notes, 
the psychiatrist recommended to the defense attorney that appellant 
not be examined under pentothal hypnosis because the results would 
confuse, rather than enlighten, the jury.671 Judge Bazelon argued per
suasively7 in his dissent that such advice is strategic, not medical, and in 
such instances, the public policy argument given by the court may be 
wholly inappropriate. If the psychiatrist in Carr had in fact carried 
through wit i his suggestion and given the examination in question to 
the appellant, admitting the results into evidence might then have been 
appropriate under the public policy argument urged by the majority. 
Mere advice against administering such an examination deserves more 
serious consideration as a privileged communication under the attorney
client relationship.672

668 437 F.2d 662 (D.C. Cir. 1970) (per curiam) (McGowan & MacKinnon, JJ.; Baze
lon, C.J., dissenting).

D.C. Code Ann. § 14-307(b) (Supp. IV, 1971).
670 The basis of this argument is well reasoned. When the mental condition of an 

accused is at issue, the decisionmaking process is a more equitable one if all the facts 
arc presented. This is the rationale behind the limitation of the physician-patient 
privilege and should be equally applicable to evidence of the sanity of an accused who 
claims privilege under the attorney-client relationship. It finds support in the exceptions 
to the psychotherapist-patient privilege of the Proposed Federal Rules of Evidence 
and in state limitations on the physician-patient privilege. See III. Rev. Stat. ch. 51, 
$ 5.1 (1969); X.C. Gen. Stat. § 8-53 (1953); Proposed Rules of Evidence for United 
States Courts and Magistrates rule 504(d), reprinted in 51 F.R.D. 366 (1971).

671 The psychiatrist was of the opinion that such an examination would mislead the 
jury on the question of intent.

672 The interrelationship of the physician-patient and attorney-client privileges is well 
illustrated in San Francisco v. Superior Court, 37 Cal. 2d 227, 231 P.2d 26 (1951). In 
that case, the physician gave neurological and psychiatric examinations to the defendant
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PRIOR CRIMINAL ACTS

As a general rule, the prosecution may not introduce evidence of 
other criminal acts of an accused, unless the evidence is relevant for 
some purpose other than to show a propensity for criminal behavior, 
and thus a probability that the accused committed the crime in ques
tion.073 Other purposes for which the evidence may be relevant and 
admissible include, but are not limited to, the following: to complete 
the story of the crime;074 to prove the existence of a larger plan of 
which the present crime is a part;075 to prove other crimes “so nearly 
identical in method as to earmark them as the handiwork of the ac
cused.” 070 In United States v. Bussey,077 the Government introduced 
evidence that the appellant had been identified as one of the perpe
trators of another robbery which occurred in the same general neigh
borhood 20 minutes earlier.078 The Government’s contention was that 
the evidence was admissible to identify the accused because the two 
crimes were sufficiently identical to qualify as a handiwork or signature 
crime.079 The court rejected both the identity and handiwork rationales, * * * * * * * * 
at the request of defense attorneys and not for purposes of treatment. Although the 
physician-patient privilege was ruled inapplicable, the California supreme court upheld 
the assertion of an attorney-client privilege.

673 The objection to admission here is not that the prior acts are totally irrelevant, 
but that their prejudicial effect outweighs their probative value. The objection is 
waived if the accused first introduces evidence of his good character. See McCormick 
§ 157, at 327; 1 Wigmore §§ 55-57, at 449-56; Model Code of Evidence rule 311 (1942); 
Uniform Rules of Evidence rule 55 (1953). See also Note, Other Crimes Evidence at 
Trial: Of Balancing and Other Matters, 70 Yale L.J. 763 (1961).

674 People v. DePompeis, 410 Ill. 587, 593, 102 N.E.2d 813, 816-17 (1952), cert, denied. 
346 U.S. 904 (1953) (sex offense perpetrated on victim during course of an armed 
robbery).

675 State v. Long, 195 Ore. 81, 113-22, 244 P.2d 1033, 1047-51 (1952) (defendant, on 
trial for murder of truck owner, used truck for robbery and shot FBI agent during 
course of robbery).

676 McCormick § 157(3), at 328. McCormick submits that the device or method 
used must be as distinctive as a signature. See cases cited id. n.6.

677 432 F.2d 1330 (D.C. Cir. 1970) (Bazelon, C.J.; Wright, J.; Matthews, D.J., dis
senting).

Id. at 1332. The evidence in question related to an alleged crime which had not 
yet been reduced to a final judgment. The court treated the evidence as other crimes 
evidence with the limitation that the trial judge must make a preliminary finding of 
fact that the defendant was connected with the other crime by clear and convincing 
evidence. Id. at 1335 n.23, citing Warther v. State, 179 Tenn. 666, 678, 169 S.W.2d 854, 
858 (1943) (rejecting requirement that other crime be shown “beyond reasonable 
doubt” in favor of “clear and convincing” evidence test); accord, Moore v. United 
States, 441 F.2d 746, 748 n.2 (10th Cir. 1971).

679 See note 676 supra and accompanying text. The facts common to both robberies 
were that two (or three) men entered a store, feigned interest in making a purchase, 
ordered those present to lie on the floor while they took money from the cash register, 
and finally locked the victims in a back room before escaping. 432 F.2d at 1339 (Mat
thews, D.J., dissenting).



1971] Circuits Note: Criminal 401

holding that the requirements of neither had been met in this case. As 
to identity, the evidence only showed that the accused was involved 
in the earlier robbery, not necessarily that he was involved in both 
crimes.'3-0 The handiwork argument was not supported by any feature 
which might distinctly differentiate these two robberies from others 
considered by the court during the term.681 The court’s holding was 
reinforced by the fact that, prior to trial, the prosecution had moved 
to consolidate the two robberies for trial; the motion was denied after 
the defense counsel objected on the grounds of potential prejudice.682 
Thus, the evidence excluded by denial of the motion for joinder was 
admitted at trial for different reasons. The court did indicate, how
ever, that the evidence might have been admissible as rebuttal to the 
accused's alibi683 had it been handled with sufficient care to mollify the 
inflammatory effect on the jury.684 *

€‘°432 F.2d at 1333; see 2 Wigmore § 306(2). Identity means former conduct of the 
accused known to be the conduct of the perpetrator of the crime for which the ac
cused is being tried. McCormick adds the cautionary note that “courts are stricter in 
applying their standards of relevancy when the ultimate purpose of the state is to 
prove identity . . . [than] when the evidence is offered on the ultimate issue of 
knowledge, intent, or other state of mind.” McCormick § 157, at 331.

432 F.2d at 1333. McCormick states that, to use this exception, much more is 
demanded than the mere repeated commission of crimes of the same class such as re
peated burglaries and thefts. McCormick § 157(3), at 328.

682 432 F.2d at 1332.
The appellant claimed he was with a friend at the time that both robberies took 

place. The identity evidence placed him at the scene of the earlier robbery. Id.
s*4 See Hood v. United States, 125 U.S. App. D.C. 16, 18, 365 F.2d 949, 951 (1966). 

Hood provides a good example of the importance of witness investigation and selection. 
The defense counsel in that case presented a single alibi witness who testified that 
Hood had been in the witness’ apartment shortly before the robbery with which he 
was charged. On cross-examination, it was brought out that Hood was indeed in the 
apartment, holding up the witness at gunpoint.

6®' 433 F.2d 1173 (D.C. Cir. 1970) (per curiam) (Wright, Leventhal, & Wilkey, JJ.).
6-f»The impersonator followed the normal routine of the company, giving the victim 

the properly completed pink receipt before taking her fur coat. Id. at 1175.
Inconsistencies in collateral matters may be inquired into on cross-examination, 

but the inconsistency may not be proved by extrinsic evidence—the cross-examiner must

In United States v. McCray use of the handiwork exception to 
introduce prior crimes evidence was approved by a unanimous court. 
The alleged crime in both cases was larceny of a fur coat by an indi
vidual impersonating a local company’s pickup man.686 Identification 
evidence by another victim of the same routine, in the same neighbor
hood, on the same morning, was admitted on the grounds that it met 
requirements for the handiwork exception.

PRIOR INCONSISTENT STATEMENTS

A witness who testifies to material facts687 in a case may be im
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peached by a showing that he has previously made statements incon
sistent with his later testimony.688 689 690 Two cases this term dealt with in
consistencies between trial testimony and grand jury summaries or 
testimony.6 9 In both cases, the trial judge refused to permit impeach
ment. 1 he District of Columbia Circuit held the refusal to be error in 
both cases, but granted reversal only in one, United States v. Broadus.™ 
Defense counsel in Broadus attempted to impeach both the arresting 
officer and the complaining witness by showing a variance between 
the identification and description of the appellant given in their ^rand 
jury summaries691 and those given at trial.692 The court ruled that the 
credibility and reliability of the witnesses was a matter clearly within 
the jury’s province, in spite of any explanation of the inconsistencv 
made by the officer and regardless of the fact that the inconsistent 
statement of the complaining witness was contained in a grand jury 
summary made jointly with his fellow victim.693

“take the answer.” McCormick § 36, at 66; see King v. State, 233 Ala. 198, 171 So. 254 
(1936) (prior statement regarding whereabouts of one not a participant is collateral 
and not suitable for impeachment).

688See McCormick § 34, at 62; 3 Wigmore 1040-43, at 725-37. The degree of 
inconsistency required for impeachment varies among the jurisdictions, but the gen
erally accepted view is that any material variance suffices. There need not be “a direct 
and positive contradiction. It is enough that the testimony and the statements are 
inconsistent and tend to prove differing facts.” Larkin v. Nassau Elec. R.R., 205 N.Y 
267, 269, 98 N.E. 465, 466, 126 N.Y.S. 1135, 1137 (1912). McCormick suggests the test 
should be whether the “jury [could] reasonably find that a witness who believed the 
truth of the facts testified to would have been unlikely to make a prior statement of 
this tenor?” McCormick § 34, at 64.

689 For a discussion of problems peculiar to impeachment by prior inconsistent grand 
jury testimony, see Note, Impeaching the Prosecution Witness: Access to Grand Jury 
Testimony, 28 U. Pitt. L. Rev. 338 (1966).

690 -----F.2d----- (D.C. Cir. 1971) (Fahy, J.; Leventhal, J.; Robb, J., dissenting).
691 The grand jury summary is a statement given by a witness to a clerk in the 

Grand Jury Section of the United States Attorney’s Office, describing the events about 
which lie will testify.

692 One of the complaining witnesses testified at trial that appellant was the man in
the orange shirt on his side of the car who robbed him. In the grand jury summary, 
made jointly with another complaining witness, the position and clothing of the 
appellant and his codefendant were reversed. The police officer who arrested ap
pellant and his codefendant also reversed the position and clothing of the two men 
in his grand jury summary and his trial testimony.----F.2d at----- .

693 Use of a joint statement to impeach a witness is approved by Wigmore. 3A J. 
Wigmore, Evidence § 1040, at 1048-51 (Chadbourne rev. ed. 1970). The dissent in 
Broadus focused on the fact that the summaries were “unofficial” documents and im
plied that impeachment would only have been proper if the clerk who wrote the 
summaries testified or the grand jury transcript had been offered into evidence by 
defense counsel. F.2d at . Such a policy is not a sine qua non of impeachment*, 
rather it is encompassed in the best evidence rule which requires that when the terms 
of a writing are material to a litigation, those terms can only be proved by producing 
the original writing, unless it is unavailable through no fault of the proponent.
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In United States v. Wilson™4 an assault and robbery case, the com
plaining witness gave details of the assault and of the arrest of his 
assailants before a grand jury and again at trial. The District of Colum
bia Circuit held that two alleged inconsistencies in the details of the 
arrest were insignificant,095 and in any event, the jury was made aware 
of them. A third alleged inconsistency, as to which of the two appel
lants had wielded a knife and which had taken the watch, was a more 
substantial variance. The trial court’s refusal to permit defense counsel 
to pursue impeachment on that point was held to be error, but the 
refusal was ruled harmless in view of the evidence as a whole.694 695 696 *

McCormick ' 196, at 409. The terms of a writing were not material here, nor are 
they in most impeachment situations. For impeachment purposes, any form of statement, 
including an oral one, is acceptable. See id. § 34, at 63 n.3.

694— F.2d — (D.C. Cir.) (per curiam) (Leventhal, Robinson, & Robb, JJ.), aff’d 
an rehearing, — F.2d----(D.C. Cir. 1971) (en banc).

695 I he witness told the grand jury that the appellants were coming out of the 
Dunbar Hotel when arrested. At trial, he stated that they were coming out of the 
outdoor cafeteria at the hotel. He also testified before the grand jury that the arrest
ing officer called the appellants over to the patrol car; at trial, he said the arresting 
officer got out of the car. Id. at —.

696 Id. at---- . The witness had identified both appellants shortly after the robbery
and the identification was upheld by the court. Even if the impeachment had been 
permitted, it is doubtul that the jury would have arrived at a different result.

391 U.S.123 (1968).
698 Id, at 126-28.
699 3R0 U.S. 400 (1965). The complaining witness had testified at the preliminary 

hearing but not at the trial. The state introduced the preliminary hearing testimony at 
the trial, after showing that the complainant had moved and would not return for 
the trial, and the Court reversed the conviction.

700 Id. at 404, quoted in 391 U.S. at 126. Under the Bruton ruling, the codefendant 
witness is considered unavailable when he claims his fifth amendment right to remain 
silent, but that right docs not vitiate the defendant’s sixth amendment right to confront 
and cross-examine. 391 U.S. at 127-28.

W hen the prior inconsistent statement offered into evidence is that 
of a codefendant, in the form of a confession or admission, the situa
tion becomes more complex. The Supreme Court ruled, in Bruton v. 
United States™1 that a defendant is denied his constitutional right of 
confrontation if the confession of a codefendant implicating him in the 
crime is introduced in a joint trial and the codefendant does not take 
the stand to testify.698 Bruton was a logical extension of the holding 
in Pointer v. Texas™9 that “the right of cross examination is included 
in the right of an accused in a criminal case to confront the witnesses 
against him.” 700 When the codefendant does testify and is subject to 
cross-examination, a confrontation argument based on Bruton loses its 
foundation. When a codefendant repudiates at trial his pretrial con



404 The Georgetown Law Journal [Vol. 60:281

fession or admission, the usual rules of evidence concerning prior in
consistent statements become applicable.701 * *

701 See McCormick § 34, at 63.
702439 F.2d 529, 530 (D.C. Cir. 1970) (per curiam) (MacKinnon, Robb, & Wilkey, 

JJ.).
703433 F.2d 526, 531 (D.C. Cir. 1970) (Wright, J.; MacKinnon, J.; Danaher, J., 

concurring).
704 In Hamilton, the out of court statements of codefendant Klein were in the form 

of tape recorded conversations between Klein and an informer. The statements were 
admitted by the trial court as admissions only against Klein. The court ruled that 
even though Klein testified and was available for cross-examination, the Bruton rule 
was violated by the admission of his statements. The court noted that the Ninth Circuit 
had held that Bruton was not applicable in such circumstances. See Santoro v. United 
States, 402 F.2d 920 (9th Cir. 1968). The court disagreed with that holding, reasoning 
that any attempt to cross-examine the codefendant about his out of court statement 
might exacerbate the prejudice Bruton sought to avoid. 433 F.2d at 531 n.9. It was held, 
however, that the error of admitting the codefendant’s out of court statement was not 
grounds for reversal given the weight of the evidence. Id. at 531.

705399 U.S. 149 (1970). Green was decided one month before Hamilton, but no 
mention of Green is made in that case. Although the statements in Hamilton were 
correctly treated as admissions, and Green is a ruling on the use of prior inconsistent 
statements, the interpretation of Bruton should not be affected by that difference; in 
both instances, the possibility of prejudicial effect on the defendant is presented.

IM Id. at 164. In Green, the Supreme Court gave official sanction to the right of a 
state to change its evidentiary law to reflect the minority rule—the substantive use of 
prior inconsistent statements. The majority of jurisdictions follow the orthodox rule 
—that prior inconsistent statements are admissible not for the truth of the matter 
contained therein, but only for purposes of impeaching a witness’ credibility. See, eg., 
Deppcrt v. State, 200 Ind. 483, 485, 164 N.E. 626, 629 (1929); State v. Saporcn, 205 
Minn. 358, 361-62, 285 N.W. 898, 900-01 (1939); Smith v. Commonwealth, 168 Va. 
703, 711, 190 S.E. 91, 95 (1937). The minority rule is advocated by the leading com
mentators, has been incorporated into the proposed federal rules of evidence, and has

In Jackson v. United States,™2 appellant, relying on Bruton, claimed 
he was denied his sixth amendment right of confrontation because the 
earlier confessions of two codefendants implicating him were admitted 
at the trial, whereupon these codefendants repudiated their confessions. 
The court rejected the argument, limiting Bruton to its own facts—trials 
where the codefendant does not testify. The Jackson holding is con
trary to the court’s interpretation of Bruton in an earlier case this term, 
Hamilton v. United States™3 in which it was held that the admission 
of inculpatory out of court statements of a codefendant is prohibited 
by the Bruton rule, regardless of whether or not that codefendant testi
fies and is subject to cross-examination by the defendant.704 The Jack- 
son court based its holding on the Supreme Court’s ruling in California 
v. Green™3 that the confrontation clause of the sixth amendment does 
not preclude the substantive use of an out of court declaration of a 
witness who concedes making the statement, and who is subject to 
cross-examination at trial.700 The Green opinion emphasizes, however,
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that whether or not admission of a testifying codefendant’s prior state
ment would violate federal evidentiary rules is a wholly separate ques
tion.7'7 That question has yet to be directly considered by the Supreme

08

The Supreme Court’s treatment of out of court statements in Green 
and in Dutton v. Evans1™ may be indicative of a more liberalized pol- 
icv towards their admission and use at trial. Should rule 801 of the 
Proposed Federal Rules of Evidence1™ become law, prior inconsistent 
statements will be treated as substantive evidence. There is good reason 
to believe that this more realistic approach will recognize the validity 
in Judge Learned Hand’s statement that “[t]here is no mythical neces
sity that the case must be decided only in accordance with the truth 
of the words uttered under oath in court.” 711

PRIOR CONVICTIONS

The decision of the District of Columbia Circuit in Luck v. United 
States1™ has proven exceedingly controversial during the past six years. 
Basically, Luck has stood for the proposition that a trial judge is the 
arbiter of whether or not a witness,713 particularly a defendant, may 
be impeached by the introduction of his prior convictions into evi
dence.714 The discretion thus vested in the trial court was the result 
found favor with the Second Circuit. See United States v. Desisto, 329 F.2d 929 (2d 
Cirj, cert, denied, 311 U.S. 979 (1964); McCormick § 39, at 74-78; 3 Wigmore § 1018, 
at 68"; Proposed Rules of Evidence for United States Courts and Magistrates rule 
801 (no. 3), reprinted in 51 F.R.D. 413 (1971).

707 399 U.S. at 163 n.15; see 39 Geo. Wash. L. Rev. 415 (1970).
703 Opponents of the minority rule generally construe Bridges v. Wixon, 326 U.S. 

135 (1945), as a prohibitive ruling against the substantive use of prior statements. But 
that case can be read broadly, as a severe restriction on substantive use, or narrowly, as 
a sanction forbidding a federal agency to violate its own rules.

709 400 U.S. 74 (1970). Dutton approves the right of a state to permit the evidentiary- 
use of out of court statements of a co-conspirator made after the termination of the 
overt act but during the concealment phase of the conspiracy.

710 51 F.R.D. 413 (1971).
711 Di Carlo v. United States, 6 F.2d 364, 368 (2d Cir. 1925).
712 121 U.S. App. D.C. 151, 348 F.2d 763 (1965).
713 Competency statutes have always used the term “witness” rather than “defendant,” 

but it was not until 1969 that the Luck rule was held to apply to all witnesses rather 
than just defendants. Davis v. United States, 133 U.S. App. D.C. 167, 409 F.2d 453 
0969). For a thorough discussion of the application of Luck to witnesses other than 
the defendant, see Circuit Note: 1969-1910 Term, at 684-85 nn.582-87. The court re
affirmed its holding in Davis this term. United States v. Williams (Samuel), 436 F.2d 
287 (D.C. Cir. 1970) (per curiam) (McGowan & Tamm, JJ.; Bazelon, C.J., concurring) 
(in chambers) (prior convictions of defense witnesses held admissible).

714 By giving the trial judge the power to limit the nature and number of prior 
convictions which might be used to impeach the witness, the Luck court hoped to
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of an interpretation of the District of Columbia competency statute* 715 
as an optional, rather than a mandatory, method of witness impeach
ment.

criminal record when the probative value of that record is minimal; and the creation 
of a judicial climate which does not discourage such a witness from testifying, thus 
enabling the jury to have the benefit of hearing the whole story. 121 U.S. App. D.C 
at 156, 348 FJd at 768.

715 D.C. Code Ann. § 14-305 (1967). The statute read:
A person is not incompetent to testify, in either civil or criminal pro

ceedings, by reason of his having been convicted of a crime. The fact 
of conviction may be given in evidence to affect his credibility. . . .

716 D.C. Code Ann. § 14-305 (Supp. IV, 1971). The statute now reads:
(a) No person is incompetent to testify, in either civil or criminal pro

ceedings by reason of his having been convicted of a criminal offense.
(b) (1) Except as provided in paragraph (2), for the purpose of at

tacking the credibility of a witness, evidence that the witness has been 
convicted of a criminal offense shall be admitted if offered ....

717 121 U5. App. D.C. at 156, 348 F.2d at 768.
718 H.R. Rep. No. 907, 91st Cong., 2d Sess. 61-63 (1970). The Committee criticized 

the Luck rule as “absolutely unworkable” and cited the failure of the District of 
Columbia Circuit “to provide meaningful practicable criteria to guide trial judges’ 
exercise of discretion,” resulting in chaotic and inconsistent application of the rule. 
Id. at 63. In support of this criticism, the Committee pointed to such cases as Smith 
v. United States, 132 U.S. App. D.C. 131, 406 F.2d 677 (1968) (allowing impeachment 
by larceny) and United States v. McCord, 137 U.S. App. D.C. 5, 420 F.2d 255 (1969) 
(questioning use of larceny). The Committee contended that Luck often kept highly 
probative evidence from the jury and is inconsistent with the majority rule.

719 The House report noted that the Advisory Committee consists of “distinguished 
federal judges, lawyers, and educators who considered all the different alternatives and 
then selected the rule, which, with only technical changes, was adopted by your 
Committee.” H.R. Rep. No. 907, supra note 718, at 62.

On February 1, 1971, section 14-305 of the District of Columbia 
Code, as amended by the District of Columbia Court Reform and Crim
inal Procedure Act of 1970, was enacted into law.716 The present 
statute is a clear abrogation of the Luck rule.

The Luck opinion was based on the use of the word “may” in the 
District of Columbia statute and observed that the statute left room 
“for the operation of sound judicial discretion.” 717 With the substi
tution of “shall” for “may” in the amended version of section 14-305, 
the exercise of discretion is eliminated. The abrogation of Luck was 
clearly the legislative intent of the amended statute, as is evidenced bv 
remarks of the congressional committee report which accompanied the 
proposed revision.718 The House committee relied heavily on the 
recommendations of the Advisory Committee on Rules of Evidence to 
the Committee on Rules and Procedure of the Judicial Conference of 
the United States,719 which was responsible for writing and compiling 
the Proposed Federal Rules of Evidence. At the time of the report in 
March, 1970, the latest draft of the proposed rules was dated March,
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1969. Rule 609 of that draft did not leave any discretion in the trial 
judge to limit the nature or number of prior convictions suitable for 
impeachment.720 The applicable provisions of the Proposed Federal 
Rules of Evidence have recently been changed, however, to reflect a 
Luck approach to the use of prior convictions.721

720 Rules of Evidence for United States Courts and Magistrates rule 609, re
printed in 46 F.R.D. 295-96 (1969).

721 Id., reprinted in 51 F.R.D. 393 (1971). The 1971 version of rule 609 reads as 
follows:

(a) General Rule. For the purpose of attacking the credibility of a 
witness, evidence that he has been convicted of a crime, except on a plea 
of nolo contendere, is admissible but only if the crime (1) was punishable 
by death or imprisonment in excess of one year under the law under which 
he was convicted, or (2) involved dishonesty or false statements regardless 
of the punishment, unless (3) in either case, the judge determines that the 
probative value of the evidence of the crime is substantially out-weighed 
bv the danger of unfair prejudice.

Id. at 391.
722 51 F.R.D. at 393. The Advisory Committee quotes from the Luck opinion with 

approval and agrees that impeachment by prior conviction affects not only credibility, 
“but also may result in casting such an atmosphere of aspersion and disrepute about the 
defendant as to convince the jury that he is an habitual lawbreaker who should be 
punished and confined for the general good of the community.” Id. at 392, quoting 
Richards v. United States, 89 U.S. App. D.C. 354, 357, 192 F.2d 602, 605 (1951).

723 The Committee cites, as an example, Gordon v. United States, in which Judge 
now Chief Justice) Burger outlined several factors to be considered by the trial judge

in determining admissibility: the nature of the crime, nearness or remoteness, the 
subsequent career of the person, and whether the crime was similar to the one 
charged. 127 U.S. App. D.C. 343, 347, 383 F.2d 936, 940 (1967), cert, denied, 390 U.S. 
1029 (1968).

724 In the conference report accompanying the bill, it is suggested that any changes 
made in subsequent drafts of rule 609 be considered for incorporation into the 
District of Columbia Court Reform and Criminal Procedure Act. Conf. Rep. No. 1303, 
91st Cong., 2d Sess. 230 (1970).

Gordon held that “convictions which rest on dishonest conduct relate to credibility 
whereas those of violent or assaultive crimes do not.” 127 U.S. App. D.C. at 347, 383 
F.2d at 940. Gordon proposes that only one prior conviction for the same crime be 
admitted to avoid the probability of the jury’s convicting on the basis that a man who 
has committed the same crime twice or more before is likely to have committed it 
again. Id. The House committee report stated that the offenses which involve dis

The Advisory Committee of the Judicial Conference, responsible 
for both drafts of the proposed rules, specifically cites the Luck rule 
with approval,722 and notes that the application of Luck has been re
fined and clarified by subsequent decisions at the appellate level.723

In reiving on the reasoning of the earlier draft of the proposed rules 
as support for the elimination of the trial court's discretion, congres
sional legislators considered the advantage of a consistent evidentiary 
rule on admissibility of prior convictions throughout the federal 
courts.724 If the March, 1971 draft of rule 609 is enacted into federal 
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evidentiary law, the advantage of consistency may be totally lost. The 
conflict between the provisions of rule 609 and section 14-305 of the 
District of Columbia Code would then have to be resolved by congres
sional action.725 If the Proposed Federal Rules of Evidence are not then 
made applicable to the District of Columbia, the other circuits would, 
in effect, have a Luck rule, while the District of Columbia courts would 
be bound by a statutory requirement that removes all discretion from 
the trial judge and permits the automatic admission of prior convic
tions.726

honesty include, but are not limited to: any offense involving fraud or intent to 
defraud, larceny, robbery, rape (despite a comment in the same report excluding 
offenses that are “primarily those of passion and short temper, such as assault’’), false 
pretenses, forgery, uttering, embezzlement, housebreaking or burglary, receiving stolen 
property, sales of narcotic, depressant, and similar drugs, unauthorized use of a motor 
vehicle, taking property without right, procuring, or any attempt to commit or assault 
with intent to commit any of the above offenses. H.R. Rep. No. 907, supra note 718, 
at 62.

725 Congress, of course, has the power to amend or rescind section 14-305 so that the 
evidentiary rule in the local courts is the same as that applicable to the federal courts 
by virtue of the Proposed Federal Rules of Evidence.

726 The admission of prior convictions would, of course, be within the parameters 
set by section 14-305—criminal offenses involving dishonesty or false statement or 
other criminal offenses punishable by death or imprisonment in excess of one year.

727 Justice Walter Schaefer of the Supreme Court of Illinois has commented that 
such a rule shifts the focus from the facts of the case to the defendant’s bad character 
and may result in convictions based on a man’s criminal record rather than on the 
crime charged. W. Schaefer, The Suspect and Society 67-68 (1967). Judge Girl 
McGowan, the author of Luck, suggests that an absolute rule of admissibilitv of prior 
convictions is contrary to our established standards of relevance. McGowan, Impeach
ment of Criminal Defendants by Prior Convictions, 1970 Law and the Soc. Order 
1, 13. See also Spector, Impeaching the Defendant by His Prior Convictions and the 
Proposed Federal Rules of Evidence: A Half Step Forward and Three Steps Backward, 
1 Loyola U.L.J. 247 (1970); Note, supra note 673.

728 United States v. Bailey, 138 U.S. App. D.C. 242, 247, 426 F.2d 1236, 1241 (1970). 
Evidence of the extent of prejudice caused by the admission of prior convictions has
been demonstrated. H. Kalven & H. Zeisel, The American Jury 160 (1966). In a 
study conducted by the authors, defendants were divided into two classes: the first 
had no record of prior convictions, or at least none of which the jury was aware; 
the second group consisted of individuals whom the jury either knew or suspected 
had a record. The members of the first group testified at their trials; members of the 
second group did not testify. Although the strength of the evidence was the same 
for both classes, 65 percent of the first group were acquitted, while only 38 percent 
of the second group received acquittals.

The adoption of any absolute rule of admissibility has been severely 
criticized as an irrational attempt to apply a rigid standard to circum
stances that are fluid and diverse.727 Furthermore, a cautionary instruc
tion does not resolve the problems of a rigid standard, because of its 
limited effectiveness in curing prejudice.728 * It appears that Luck is 
being expelled from the District of Columbia just as it was beginning to
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emerge from the initial confusion common to the application of any 
innovative rule of law.729

7-'J McCormick has long advocated the position taken by the Uniform Rules of 
Evidence: “Evidence of the conviction of a witness for a crime not involving dishonesty 
or false statement shall be inadmissible for the purpose of impairing his credibility . . . .” 
Uniform Rules of Evidence rule 21 (1953); see McCormick § 43, at 91. In most 
jurisdictions, however, prior convictions are regularly admitted to impeach a witness, 
particularly a defendant. The New Jersey supreme court has explicitly rejected the 
Luck rule. State v. Hawthorne, 49 N.J. 130, 238 A.2d 682 (1967). The New Mexico 
court of appeals, however, has ruled in favor of trial court discretion, and Kansas has 
adopted the Uniform Rules. State v. Coca, 80 N.M. 95, 451 P.2d 999 (1969); Kan. Stat. 
Ann. - j 60-447 to -455 (1963). The prevailing view in the federal courts presently 
is that prior convictions are a proper source of impeachment evidence. See McGowan, 
supra note 727.

730445 F.2d 735 (D.C. Cir. 1970) (per curiam) (Robinson & Wilkey, JJ.; Fahy, J., 
dissenting in part).

731 United States v. McCord, 137 U.S. App. D.C. 5, 7, 420 F.2d 255, 257 (1969).
732 The Act reads in pertinent part:

(B) In addition, no evidence of any conviction of a witness is admis
sible under this section if a period of more than ten years has elapsed since 
the later of (i) the date of the release of the witness from confinement 
imposed for his most recent conviction of any criminal offense, or (ii) 
the expiration of the period of his parole, probation, or sentence granted 
or imposed with respect to his most recent conviction of any criminal 
offense.

D.C. Code Ann. § 14-305 (a) (2) (Supp. IV, 1971).
733 The prior conviction used in Simpson was robbery, which would come within 

the guidelines set in 007(1071 as a conviction suitable for impeachment; that conviction 
was seven years old, however, and could have been deemed too remote, if the standard 
for remoteness was based on the date of conviction rather than release. 445 F.2d at 737.

734 The dissent noted that the verdict may have been the result of compromise, in 
which case a prior conviction could have swung the balance. The trial court convicted 

In United States v. Simpson (Ernest),7™ a case this term involving 
an appeal on an abuse of discretion claimed under Luck, the court did 
not wait until the effective date of section 14-305, as amended by the 
District of Columbia Court Reform and Criminal Procedure Act of 
1970, to implement its provisions as to remoteness in time of prior con
victions that are admissible for impeachment purposes. The court had 
previously held that remoteness is judged from the time of conviction 
and not from the date of release from prison,731 whereas the District 
of Columbia Court Reform and Criminal Procedure Act of 1970 meas
ures remoteness from the date of release from prison.732 The court 
reasoned that if the case were retried for an abuse of discretion as to 
appropriatenesses or remoteness,733 the retrial would be held after the 
effective date of the Act and therefore subject to its provisions. Senior 
Judge Fahy dissented on the basis that the prior conviction was both re
mote in time and similar to the charge on trial.734 Judge Fahy suggests 
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that the test of admissibility should be the extent of prejudice that the 
Drior conviction creates on the issue of present guilt, rather than its re- 
ation to credibility.735

Simpson of burglary, but acquitted him of grand larceny, despite testimony that the 
unrecovered jewelry was worth $2 million. Id. at 739.

735 id. at 738.
736 e.g., United States v. Bailey, 138 U.S. App. D.C. 242, 426 F.2d 1236 (1970) 

(appellant claimed denial of due process and right to impartial jury); Weaver v. 
United States, 133 U.S. App. D.C. 66, 71, 408 F.2d 1269, 1274, cert, denied, 395 U.S. 927 
(1969) (harmless error); Trimble v. United States, 125 U.S. App. D.C. 173, 175, 369 
F.2d 950, 952 (1966) (constitutional question not reached).

737 385 U.S. 554 (1967).
738 United States v. Bailey, 138 U.S. App. D.C. 242, 248, 426 F.2d 1236, 1242 (1970). 

The court stated that an analysis of the constitutionality of Luck would require en 
banc consideration. Id. at 249, 426 F.2d at 1243. The dissent felt that the issue was 
untimely in view of the then pending revision of section 14-305. Id.

739 An inference is a conclusion which the jury is permitted, but not compelled, to 
draw from the facts, while a presumption, sometimes called a presumption of law, is an 
inference which the jury is directed to draw if it finds a given set of facts. Brav v. 
United States, 113 U.S. App. D.C. 136, 140, 306 F.2d 743, 747 (1962).

740 See Rivera v. United States, 124 U.S. App. D.C. 99, 101-02, 361 F.2d 553, 555-56 
(Bazelon, C.J., dissenting), cert, denied, 385 U.S. 938 (1966); Goodwin v. United States, 
121 U.S. App. D.C. 9, 11, 347 F.2d 793, 795, cert, denied, 382 U.S. 855 (1965); Travels 
v. United States, 118 U.S. App. D.C. 276, 278-80, 335 F.2d 698, 700-02 (1964).

741 What is “recent” is a question of fact for the jury to determine. United States 
v. Gordon, 421 F.2d 1068, 1073 (5th Cir.), cert, denied, 398 U.S. 927 (1970) (sustaining 
conviction of possession after two month interval); United States v Prugansky, 413 

The constitutionality of admitting prior convictions has been un
successfully challenged on several occasions.736 737 The Supreme Court’s 
ruling in Spencer v. Texas™1 upholding the constitutionality of the 
Texas recidivist statute which permits a jury to consider evidence of a 
defendant’s prior criminal record, has been held by the District of Co
lumbia Circuit to be a barrier against a constitutional challenge of the 
Luck rule.738 The statutory abrogation of Luck and the substitution 
of an inflexible impeachment process may permit a peneration of that 
barrier. It may be that the most effective argument in support of a 
Luck rule will have its genesis when and if the March, 1971 draft of 
the Proposed Federal Rules of Evidence is adopted, thus making the 
Luck approach to impeachment by prior conviction evidentiary law in 
the other federal courts.

Jury Instructions

POSSESSION OF RECENTLY STOLEN PROPERTY

A jury may be instructed that they are permitted, but not required, 
to draw an inference739 of guilt from a defendant’s exclusive possession740 
of recently stolen property,741 if the possession is not satisfactorily ex



1971] Circuits Note: Criminal 411

plained.742 Before the District of Columbia Circuit this term, in United 
States v. Johnson (Alphonso) ,743 the permissible inference instruction 
was challenged on broad constitutional grounds,’44 the appellant con
tending that the instruction violated his right to due process745 and his 
right to protection from self-incrimination.746

F2d 1045, 1051 (6th Cir. 1969) (sustaining conviction of possession after 24 hours); 
see United States v. Redd, 438 F.2d 335, 336 (9th Cir. 1971); Travers v. United States, 
118 U.S. App. D.C. 276, 280, 335 F.2d 698, 702 (1964).

742 What is “satisfactorily explained” is a jury question. See Robertson v. United 
States, 124 U.S. App. D.C. 309, 310-11, 364 F.2d 702, 703-04 (1966); Smith v. United 
States, 123 U.S. App. D.C. 259, 260, 359 F.2d 243, 244 (1966).

743 433 F.2d 1160 (D.C. Cir. 1970) (Robinson, J.; Robb, J.; Bazelon, C.J., dissenting).
at 1167. Other courts have rejected the same or similar due process and self

incrimination arguments. Young v. Wainwright, 439 F.2d 426, 427-28 (5th Cir. 1971); 
United States v. Fox, 435 F.2d 921, 921-22 (10th Cir. 1970); United States v. Verdoom, 
433 F.2d 1370 (8th Cir. 1970); United States ex rei. Cole v. Mancusi, 429 F.2d 61, 64-65 
(2d Cir. 1970), cert, denied, 401 U.S. 957 (1971); Ashley v. United States, 413 F.2d 249, 
251 (5th Cir. 1969); United States v. Williams, 405 F.2d 14, 17 (4th Cir. 1968).

Johnson also contended that the evidence could not support a finding of possession 
such as would give rise to use of the instruction. 433 F.2d at 1164. He argued that he 
had no possession of the stolen automobile at all, or in any event, whatever possession 
he had was shared with the codefendant and could not be characterized as exclusive. 
Id. I he court pointed out that “exclusive” possession for purposes of the instruction 
meant only a distinctive relationship to the property, even if shared with another, 
which is sufficiently distinguishable from the connection others bear to the property; 
therefore, the instruction was warranted. Id. at 1164-65. See also United States v. 
Wolford, 444 F.2d 876 (D.C. Cir. 1971) (MacKinnon, J.; Gignoux, D.J.; Wright, J., 
concurring). The court found appellant’s exclusive possession of a recently stolen 
truck, coupled with additional evidence, sufficient to invoke use of the instruction. Id. 
at 884-87.

745 433 F.2d at 1168. Johnson claimed there was an insufficient nexus between the 
proved fact of possession and the inferred fact that the possessor is the party respon
sible for the theft. 433 F.2d at 1167; see Turner v. United States, 396 U.S. 398, 408-16 
(1970); Leary v. United States, 395 U.S. 6, 45-53 (1969); United States v. Romano, 
382 U.S. 136, 139-44 (1965). Turner, Leary, and Ramano involved challenges to statu
tory' inferences; however, the court in Johnson pointed out that there is no reason 
why the constitutional standards should be different for judicially conceived inferences. 
433 F.2d at 1168 n.55.

746 433 F.2d at 1167. Appellant asserted that the inference instruction was an unlawful 
coercion to take the stand and an improper comment on his failure to testify. Id.

747 433 F.2d at 1167; Pcndergrast v. United States, 135 U.S. App. D.C. 20, 33-35, 416 
F.2d 776, 789-91, cert, denied, 395 U.S. 926 (1969). See also Circuit Note: 1968-1969 
Term, at 178-79.

"<8 433 F.2d at 1167. The court emphasized that due process would indeed be “fatally 
lacking” if there was no rational basis between the facts the Government must prove

The court pointed out that before a jury may resort to the inference 
they must first find the Government has proven every essential element 
of the crime beyond a reasonable doubt747 and that shortly after com
mission of the crime the accused was found in possession of the stolen 
property.745 The court further emphasized that the only inference ever 
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permitted is that an accused is the thief.* 749 Because proof beyond a 
reasonable doubt is an indispensable ingredient of due process in criminal 
cases,750 the court reasoned that an inference must satisfy not only a 
more likely than not standard,751 but also a higher reasonable doubt 
standard if proof of the crime charged or an essential element thereof 
depends on an application of the permissible inference rule.752 The court 
indicated that this “imposes in turn the requirement that the inference 
authorized, standing alone, possess such potency that a jury could pru
dently accept it as proof of guilt to a moral certainty.” 753 The court 
also found that safeguards in the rule, when properly applied, avoid 
presenting an unconstitutional burden on the accused’s right to remain 
silent,754 because the jury is told that the explanation of possession need 
not come from testimony of the accused.755

and the facts the jury may infer. Id. at 1168; see 135 U.S. App. D.C. at 30-35, 416 
F.2d at 87-90. See also note 745 supra.

749 433 F.2d at 1167; 135 U.S. App. D.C. at 34, 416 F.2d at 790.
750/72 re Winship, 397 U.S. 358, 364 (1970); Davis v. United States, 160 U.S. 469, 

488 (1895). In United States v. Powell, the court this term stressed the importance of 
instructing the jury that they must find guilt beyond a reasonable doubt. — F.2d —, 
— (D.C. Cir. 1971) (per curiam) (McGowan, J.; Smith, D.J.; Bazelon, C.J., con
curring).

751 In an early case involving a criminal statutory presumption the Supreme Court 
relied on a prior decision in a civil case and held that the “controlling” test for de
termining the validity of such a presumption was “that there be a rational connection 
between the fact proved and the ultimate fact presumed.” Tot v. United States, 319 
U.S. 463, 467 (1943). Later cases adhered to the “rational connection” test defined 
in Tot. See United States v. Romano, 382 U.S. 136, 141 (1965); United States v. Gainey, 
380 U.S. 63, 66-67 (1965). Subsequently, in Leary v. United States, the Court found 
that a statutory presumption must be regarded “as ‘irrational’ or ‘arbitrary,’ and hence 
unconstitutional, unless it can be said with substantial assurance that the presumed fact 
is more likely than not to follow from the proved fact on which it is made to depend." 
395 U.S. 6, 36 (1969). In Leary, the Court found the presumption unconstitutional 
under the more likely than not standard and therefore expressly did not reach the 
question of whether the presumption must also pass the criminal reasonable doubt 
standard. 319 U.S. at 36 n.64. In a later decision, the Court, while finding that a criminal 
presumption involving possession of imported heroin was valid under the more likely 
than not standard, also found the presumption to meet the reasonable doubt test. It 
did not, therefore, have to reach the ultimate issue—the constitutionality of a presump
tion. Turner v. United States, 396 U.S. 398, 405, 408, 416-18, 422-24 (1969).

752433 F.2d at 1168; see 396 U.S. at 405, 408, 416-18, 422-24; 395 U.S. at 36 n.64. Dis
senting, Chief Judge Bazelon argued that if the inference was to be measured by the 
higher standard of reasonable doubt, it should not have been invoked in this case. 433 
F.2d at 1171. He felt that the ambiguous nature of the evidence in this case, independent 
of the inference, was not sufficient for the jury to find guilt because it did not establish 
beyond a reasonable doubt that Johnson’s possession could only have been acquired 
by his theft of the automobiles. Id. at 1172; see Abrams, Statutory Presumptions and the 
Federal Criminal Law: A Suggested Analysis, 22 Vand. L. Rev. 1135 (1969).

753 433 F.2d at 1168.
754 /</. at 1169-70. The court pointed out that the jury is told not that it must, but 
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Last term, in Pendergrast v. United States?™ the District of Colum
bia Circuit set out a model instruction for the permissible inference of 
guilt from possession of recently stolen property in robbery prosecu
tions.755 756 757 The court further indicated the applicability of the model in
instruction, by adaptation, to the prosecution of any larceny offense.758 
In United States v. Howard (Charles) ,759 where a trial judge had not 
used the suggested model, the sufficiency of the permissible inference 
instructions on unauthorized use of a motor vehicle and interstate trans
portation of a stolen motor vehicle was challenged.760 The court noted 
that even though the trial below was after the Pendergrast appeal, the 
trial judge failed to employ the model inference instruction.761 It again 
suggested the model’s future use, with appropriate modifications, in 
larceny offenses and in the related crimes of unauthorized use of a motor 
vehicle and interstate transportation of a stolen vehicle.762 While the 
court found several imperfections in the instructions that had been 
given, these deficiencies were nonreversible error when read in the con
text of the complete record.763

that it may, draw the inference in the absence of a satisfactory explanation and that 
such an explanation dissipates the inference entirely. Id.

755 433 F.2d at 1170; see 135 U.S. App. D.C. at 31, 34-35, 416 F.2d at 787-91.
756 135 U.S. App. D.C. 20, 416 F.2d 776 (1969).
757 Id. at 34, 416 F.2d at 790.
758 /¿. The court suggested its use, for example, in the prosecution of larceny, un

authorized use of a motor vehicle, or interstate transportation of a stolen vehicle. Id. 
at 31 n.64, 416 F.2d at 787 n.64.

759 433 F.2d 505 (D.C. Cir. 1970) (Nichols, Ct. Cl. J.; Bazelon, C.J.; Robinson, J.).
760 Id. at 508.
"61 The court suggested that the trial judge may have thought that the offenses 

charged here were not within the meaning of “larceny-type” offenses as set forth in 
Pendergrast. Id. at 512.

762 Id. at 513. The court felt there "was an obvious parallel between the permissible 
inference instruction needed in robbery and other larceny-type cases and that used 
in the related crimes of unauthorized use and interstate transportation. Id. They 
further noted that they had linked them in Pendergrast. Id., citing 135 U.S. App. D.C. 
at 31 n.64, 416 F.2d at 787 n.64. It was emphasized that the Pendergrast formula was 
not the only acceptable method for charging juries on these matters, nor would other 
methods be required to meet a more severe test on appeal. The purpose in drafting 
a model instruction was to furnish judges with an instruction that could confidently 
be used in all but exceptional cases. 433 F.2d at 513.

"63433 F.2d at 511-12. The court found that the judge could have been more explicit 
in his definition of “satisfactorily explained” and could have apprised the jurors that 
the defense of innocent borrowing, if believed by them, was a satisfactory explanation. 
Id. Counsel did not object specifically to the jury charge as required by the Federal 
Rules. Fed. R. Crim. P. 30. The court did not deem the deficiencies in the instruction 
to be plain errors, and, therefore, reversal was not allowed under rule 52. 433 F.2d at 
510-, Fed. R. Crim. P. 52(b).
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SPECIFIC INTENT

A person who knowingly does an act which the law forbids, intending 
with bad purpose either to disregard or disobey the law, may be found 
to act with specific intent,764 and the jury may be so instructed.765 * The 
necessity for the prosecution to prove scienter was questioned by the 
District of Columbia Circuit this term in United States v. Moore1™ in
volving a conviction for grand larceny and false pretenses, both of which 
require a finding of specific intent.767 Plain error768 was alleged in the 

764 United States v. Moore, 435 F.2d 113, 115 (D.C. Cir. 1970) (per curiam) (Wright, 
MacKinnon & Wilkey, JJ.), cert, denied, 402 U.S. 906 (1971); see, e.g., United States 
v. Releford, 352 F.2d 36, 40 (6th Cir. 1965), cert, denied, 382 U.S. 984 (1966); Mann v. 
United States, 319 F.2d 404, 407 n.3, 409 (5th Cir. 1963), cert, denied, 375 U.S. 986 
(1964). See generally Cross, Specific Intent, 1961 Crim. L. Rev. 510. General intent, 
unlike specific intent, which requires proof aliunde, may be found from the offender’s 
voluntary act, irrespective of any desire to have accomplished the prohibited result. 
435 F.2d at 115; see State v. Daniels, 236 La. 998, 1007, 109 So. 2d 896, 899 (1959); R. 
Perkins, Criminal Law 149 (1957). The terms “general” and “specific” intent have 
frequently been criticized. See J. Hall, General Principles of Criminal Law 42-144 
(2d ed. 1960); Model Penal Code § 2.02 (Proposed Official Draft, 1966); Mueller, 
On Cot nt non Law Mens Rea, 42 Minn. L. Rev. 1043, 1056 (1958). The Model Penal 
Code proffers “requirements of culpability” which divide mens rea into four cate
gories: purposely, knowingly, recklessly, and negligently. See also Morrissette v. 
United States, 342 U.S. 246 (1952); Hughes v. United States, 338 F.2d 651 (1st Cir. 1964); 
Model Penal Code § 2.02, Comment (Tent. Draft No. 4, 1956). But see United States 
v. De Leo, 422 F.2d 487, 490-91 (1st Cir. 1970). Morrissette and Hughes should not be 
read as boiler-plate mandates for allegations of specific intent but rather should be 
limited to the narrow factual situations they present. Id. at 491 n.2.

765 See D.C. Bar Ass’n, Criminal Jury Instructions No. 42, at 25 (1966); note 763 
supra. In United States v. Seegers, the Government sought to charge appellant with 
second degree burglary w’hich requires an allegation and proof of specific intent. 445 
F.2d 232, 234 (D.C. Cir. 1971) (MacKinnon, J.; Robinson & McGowan, JJ.) The 
appellate court found that the trial judge erred in instructing the jury that it would 
suffice if they found Seegers had intent to commit any criminal offense in the building 
and vacated the judgment. Id.

766435 F.2d 113 (D.C. Cir. 1970) (per curiam) (Wright, MacKinnon, & Wilkey, JJ.), 
cert, denied, 402 U.S. 906 (1971).

767 Id. at 114. One of appellant’s contentions on appeal was that the trial court had 
failed to define specific intent. However, the appellate court found that while the 
phrase “specific intent” was not used, the instruction read as a whole was adequate. 
Id. at 115. The charge did contain language which instructed that a knowing act 
which breaches the law, done with a bad purpose, was sufficient to constitute the 
required specific intent. Id. at 115 n.2. The use of the D.C. Bar Association Instructions 
would have avoided the problem. See D.C. Bar Ass’n, Criminal Jury Instructions 
No. 42, at 25 (1966).

Moore also alleged that there was error in failing to instruct the jury that intoxication 
could negate specific intent. 435 F.2d at 116. The court agreed that in a proper case 
such an instruction would be required but considered the evidence insufficient for such 
an instruction in this case. Id.-, see Hcideman v. United States, 104 U.S. App. D.C. 
128, 131, 259 F.2d 943, 946 (1958), cert, denied, 359 U.S. 959 (1959). See also McDonald 
v. United States, 114 U.S. App. D.C. 120, 122, 312 F.2d 847, 849 (1962) (en banc); 
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trial court's instruction that “it may be inferred that one intends the 
natural and probable consequences of his act, but you are not required 
to so infer." 768 769 The court acknowledged cases criticizing this instruc
tion in offenses requiring specific intent770 but found that, considering 
the charge as a whole combined with trial counsel’s failure to object, 
there was no plain error.771

Tatum v. United States, 88 U.S. App. D.C. 386, 389, 190 F.2d 612, 615 (1951). In 
United States v. Marcey, the court this term affirmed the trial court’s refusal to instruct 
that a drug-induced stupor could negate specific intent where there was no evidence 
that Marcey was in a stupor at the time the offense was committed. 440 F.2d 281, 286 
n22 (D.C. Cir. 1971) (per curiam) (McGowan, Tamm, & Robinson, JJ.).

768 See Fed. R. Crim. P. 52 (b).
76» 435 F.2d at 114.
7'0 Other circuits have indicated that this instruction is an invitation to reversal. 

Cohen v. United States, 378 F.2d 751, 755 (9th Cir.), cert. denied, 389 U.S. 897 (1967). 
The Ninth Circuit in Cohen noted that “the jury may mistakenly believe that it is 
permissible to infer specific knowledge or intent solely from the doing of a particular 
act, without regard to the totality of the circumstances . . . .” Id., quoted in United 
States v. Moore, 435 F.2d 113, 115 n.3 (D.C. Cir. 1970); see United States v. Barash, 
365 F.2d 395, 402 (2d Cir. 1966); United States v. Releford, 352 F.2d 36, 40 (6th Cir. 
1965), cert, denied, 382 U.S. 984 (1966); Mann v. United States, 319 F.2d 404, 409 (5th 
Cir. 1963), cert, denied, 375 U.S. 986 (1964); Chappell v. United States, 270 F.2d 274, 
279-80 (9th Cir. 1959).

771 435 F.2d at 115. The court noted that this charge can be misleading and that, 
if given at all, it should contain the crucial words “knowingly done or knowingly 
omitted.” Id. at 116; see D.C. Bar Ass’n, Criminal Jury Instructions No. 43, at 26 
(1966). The same objectionable language was used in United States v. Gaither, but in 
view of the fact that the standard specific intent instruction was also given (No. 42), 
the charge in its entirety was considered adequate. 440 F.2d 262, 264-65 (D.C. Cir. 
1971) (per curiam) (McGowan & Leventhal, JJ.; Van Pelt, D.J., not participating).

772 See, e.g^ Fisher v. United States, 328 U.S. 463, 468-69 n.3 (1946); Green v. 
United States, 132 U.S. App. D.C. 98, 100, 405 F.2d 1368, 1370 (1968), cert, denied, 
400 U.S. 997 (1971); Hansborough v. United States, 113 U.S. App. D.C. 392, 394 n.8, 
308 F.2d 645, 647 n.8 (1962).

773 D.C. Bar Ass’n, Criminal Jury Instructions No. 83, at 60 (1966). See also 
Austin v. United States, 127 U.S. App. D.C. 180, 186-88, 382 F.2d 129, 135-37 (1967).

774 437 F.2d 692, 695 (D.C. Cir. 1970) (per curiam) (Bazelon, C.J.; Robinson, J.;
Robb, J., concurring), cert, denied, 402 U.S. 912 (1971). The standard instruction was 
given except for the last paragraph which was not under consideration in this case. 
Id. at 695.

776 437 F.2d at 696. Use of the standard jury instructions without modification can

malice

A wrongful act willfully done is not necessarily done with malice, 
unless it was without justification or excuse.772 The standard jury in
struction on malice773 was criticized in United States v. Carter,774 be
cause of its ambiguity as to whether a wrongful act willfully done 
establishes malice in itself, or whether it must also be done without 
justification or excuse.775 776 Referring to its revision of the standard in
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struction in United States v. Bush,1™ the court indicated that this modi
fied version should be used in cases after Bush to avoid future claims of 
reversible error.7”

sometimes be as troublesome as not using them at all. The court observed that careful 
modification of the instructions in light of the particular facts of the case can often 
focus the jury’s attention upon the critical issues for their decision. Id. at 695 n.ll; 
see Fisher v. United States, 328 U.S. 463, 478 (1946) (Frankfurter, J., dissenting). While 
critical of the instruction, the Carter court considered the charge as a whole to be 
sufficient. 437 F.2d at 697. In United States v. Hardin, the trial court failed, sua sponte, 
to explain “explanatory or mitigating circumstances” in its charge on malice, but the 
court found no prejudicial error. 443 F.2d 735 (D.C. Cir. 1970) (per curiam) (Tamm 
& MacKinnon, JJ-; Bazelon, C.J., dissenting).

776 135 U.S. App. D.C. 67, 416 F.2d 823 (1969). The modified instruction focused 
attention on the need to find a “manendangering state of mind” before concluding 
that someone acted with malice, thereby eliminating the implication that any violation 
of social duty, even though not dangerous to life or limb, might be equated with malice. 
Id. at 70, 416 F.2d at 826; see Circuit Note: 1969-1910 Term, at 690-91 & nn.623-29. While 
modification in Bush was primarily aimed at eliminating the implication that any 
violation not dangerous to life or limb could be equated with malice, it also eliminated 
the ambiguity complained of in Carter. 437 F.2d at 697.

777 437 F.2d at 697. In United States v. Lumpkins, the court indicated that the 
“malice” declaration in Bush was prospective only and was not intended as ground 
for reversal as to trials already held. 439 F.2d 494, 496 (D.C. Cir. 1970) (per curiam) 
(Leventhal & Robb, JJ.; Matthews, D.J.).

778 United States v. Varelli, 407 F.2d 735, 749 (7th Cir. 1969), citing Morei v. United 
States, 127 F.2d 827, 831 (6th Cir. 1942). See generally Comment, Jury Instructions in 
Aiding and Abetting Cases, 68 Colum. L. Rev. 774 (1968). In United States v. Gaither 
the court, relying on the clear language of the statute, rejected appellant’s claim that 
the trial court lost its right to rely on aiding and abetting when it charged him as a 
principal. 440 F.2d 262, 263 n.l (D.C. Cir. 1971) (per curiam) (McGowan & Leventhal. 
JJ.; Van Pelt, D.J., not participating); see Bollenbach v. United States, 326 U.S. 607, 611 
(1946); Turberville v. United States, 112 U.S. App. D.C. 400, 402, 303 F.2d 411, 413, cert, 
denied, 370 U.S. 946 (1962).

779 437 F.2d 649 (D.C. Cir. 1970) (Wilkey, J.; Davies, D.J.; Miller, J., dissenting).
780 Jd. at 650. The district court judge correctly instructed the jury on aiding and 

abetting during the main charge. Id. After deliberating for over two hours, the jury 
requested clarification of aiding and abetting as far as burglary was concerned. Id. at 
651. The judge then repeated his correct instruction. Id. He further gave an example 
in which the accused would not be guilty of aiding and abetting, followed by the 
instruction found erroneous on appeal: “Further, though if B came out of the bank 
and said, T have just robbed it, I have got this sack full of money, let’s go,’ and then 
B got in A’s car and A took off and ran knowing that the crime had been committed
and helping in the escape, he could be liable.” Id. at 650.

AIDING AND ABETTING

A jury should be instructed that to constitute aiding and abetting, a 
person must not only by his presence aid, encourage, or incite a prin
cipal to commit a crime, but he must also share the criminal intent or 
purpose of the principal.* 776 777 778 779 This term, in United States v. Irving,119 
the District of Columbia Circuit found the trial court’s supplementary 
instruction on aiding and abetting,780 * given at the jury’s request for 
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clarification, to constitute reversible error because it described instead 
the ortense of being an accessory after the fact.781 The court was not 
prepared to say the error was harmless, particularly in light of the fact 
that the last words a jury hears are apt to be decisive.782

'fi437 F.2d at 650. An accessory after the fact is one who, knowing a crime has 
been committed, obstructs justice by giving comfort or assistance to the offender in 
order to hinder or prevent his apprehension or punishment. See, e.g., Virgin Islands 
v. Aquino, 378 F.2d 540, 553 (3d Cir. 1967); Skelly v. United States, 76 F.2d 483, 487 (10th 
Cir. 1935); Robinson v. State, 5 Md. App. 723, 727-28, 249 A.2d 504, 507 (1969).

"*2437 F.2d at 651; see 326 U.S. at 612-13; McFarland v. United States, 85 U.S. App. 
D.C. 19, 20, 174 F.2d 538, 539 (1949). Responding to the dissent, the majority pointed 
out that even if the charge were correct for robbery, it was incorrect and misleading 
in this case because it was to be applied by the jury in its deliberations for burglary. 
43" F.2d at 652-53 n.10. In his dissent, Judge Miller reasoned that as asportation is an 
ir predicnt of robbery, a bank robbery is still in process when the getaway car is being 
driven from the bank, and, therefore, the instruction was correct and did not describe 
the offense of accessory after the fact. Id. at 654; see Carter v. United States, 96 U.S. 
App. D.C. 40, 42, 223 F.2d 332, 334 (1955), cert. denied, 350 U.S. 949 (1956); State 
v. Habig, 106 Ohio St. 151, 159-60, 140 NJE. 195, 197-98 (1922). Further, he pointed out 
• it the burglary was immediately followed by larceny, including the asportation of 
stolen articles. 437 F.2d at 655. The weakness in the dissent, as the majority opinion 
pointed our, is that it was based on the concept of asportation which is not an element 
of burglar}'. The instruction may have been a correct one for robbery, but the jury 
did not request an instruction on either aiding and abetting of robbery or larceny but 
rather burglary. Id. at 652 n.10.

783 See, e.g., Sansone v. United States, 380 U.S. 343, 349-50 (1965); Stevenson v. 
United States, 162 U.S, 313, 323 (1896); Belton v. United States, 127 U.S. App. D.C. 
201. 206-07, 382 F.2d 150, 155-56 (1967). In three cases this term the court indicated 
that when the charge is murder or manslaughter the lesser included offense instructions 
on assault should be denied where it is uncontradicted that the deceased died from 
wounds inflicted bv the accused. United States v. Marcey, 440 F.2d 281, 285 (D.C. 
Cir. D'l). United States v. Lumpkins, 439 F.2d 494, 496 (D.C. Cir. 1970); United 
States v. Hardin, 433 F.2d 735, 739 (D.C. Cir. 1970). However, on a second degree 
murder charge, as in Lumpkins, where there was evidence favorable to the defendant 
rhat the killing was accidental, a denial of the requested manslaughter instruction would 
have been plain error. 439 F.2d at 496 n.l. The importance of objection at trial to a 
misleading lesser included offense instruction was stressed in United States v. Bridges 
where the appellant argued that the instructions on assault with intent to kill and 
assault with a dangerous weapon were so misleading and interrelated that the jury 
became confused. 432 F.2d 692, 694 (D.C. Cir. 1970) (per curiam) (Wright & Tamm, 
JJ.; Christensen, D.J.). While the appellate court did not reverse the trial court, 
ir could have done so had the charge been considered seriously misleading under the 
plain error rule. Fed. R. Crim. P. 52(b). Jury instructions on lesser included offenses 
often include several common errors. See Comment, Jury Instructions on Lesser In
cluded Offenses, 57 Nw. U.L. Rev. 62 (1962).

784 See Fuller v. United States, 132 U.S. App. D.C. 264, 295, 407 F.2d 1199, 1230

LESSER INCLUDED OFFENSES AND ALTERNATIVE COUNTS

In addition to the requirement that an instruction on a lesser included 
offense be justified by the evidence,783 the use of this instruction has 
depended on whether it could properly be demanded by both the prose
cution and the defense.784 The District of Columbia Circuit, in United
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States v. Whitaker785 dispensed with mutuality as an essential prerequi
site to the defense’s right to a lesser included offense instruction, basing 
its decision on considerations of justice and good judicial administra
tion.786 The court also reviewed a requirement that the elements of the 
lesser offense be identical to elements of the greater offense charged in 
the indictment787 and suggested that in certain instances an exact replica 
of the lesser offense need not be contained in the greater.788

(1967) (en banc), cert, denied, 393 U.S. 1120 (1969); Kelly v. United States, 125 US. 
App. D.C. 205, 207, 370 F.2d 227, 229 (1966), cert, denied, 388 U.S. 913 (1967). The 
doctrine of lesser included offenses was originated for the benefit of the prosecution, to 
permit a diminished charge when there was failure in proof of an element of the 
crime charged in the indictment. The doctrine was later extended to allow the de
fendant to request a lesser included offense instruction. See 132 U.S. App. D.C. at 295 
n.40, 407 F.2d at 1230 n.40.

The requirement of mutuality developed from decisions of the Supreme Court which 
emphasized the restrictions placed upon the court and the prosecutor to change any 
part of the indictment to the jeopardy of the defendant. See Ex parte Bain, 121 US. 
1, 10-13 (1886). See generally Russell v. United States, 369 U.S. 749, 760-63, 765-68, 769-71 
(1961); Stirone v. United States, 361 U.S. 212, 217-18 (1959). Where both the prosecu
tion and the defense have recourse to the doctrine of lesser included offenses, the 
prosecutor’s right is limited to the offenses of which the defendant has been given 
notice by the indictment, and the right of the defense is, by mutuality, also subject to 
this requirement of notice. 125 U.S. App. D.C. at 207, 370 F.2d at 229. Whether it is 
the defense or prosecution who is seeking the lesser included offense charge, the de
termination of whether the requested instruction is proper depends on the offense 
charged in the indictment, not on the evidence adduced at trial.

785447 F.2d 314 (D.C. Cir. 1971) (Wilkey, J.; Leventhal & Robb, JJ.). The court, 
although it reviewed the usual five conditions necessary for a lesser included offense 
instruction, chose to rest its decision on policy grounds and did not determine 
whether there was the requisite mutuality. Id.

786447 F.2d at 321. Appellant had forced his way into a house by breaking the glass 
portion of the front door. While in the house he was apprehended by the owner and 
a neighbor. The critical element distinguishing burglary and unlawful entry was ap
pellant’s intent on entry. Id. at 319. In remanding the case, the court reasoned that 
if the evidence is such that a jury could, and probably would, choose the lesser 
offense, then justice would be well served by allowing the defense to have the option 
of the lesser included offense whether the prosecution has the same option or not. Id. 
at 321-22. This would not give the defense an unfair advantage because, as the court 
pointed out, usually the prosecution can foresee whether the proof is likely to develop 
strongly favoring a verdict on a lesser charge. In those situations the prosecution has 
the option of including such a charge in the indictment. Id. at 321. Further, by 
abandoning the insistence on mutuality, the court noted that the number of appeals 
on this and related points would be reduced. Id. at 322.

787 See Fed. R. Crim. P. 31(c); cf. Green v. United States, 127 U.S. App. D.C. 272, 
275, 383 F.2d 199, 202 (1967), cert, denied, 390 U.S. 961 (1968); Kelly v. United States, 
125 U.S. App. D.C. 205, 207, 370 F.2d 227, 229 (1966).

788447 F.2d at 319. While the court acknowledged that in rare circumstances a 
burglary could be committed by means of a “lawful” entry, it refused to strictly 
construe rule 31(c) as compelling a denial of a lesser charge in the usual case, as in this 
one, where the entry was undeniably unauthorized. Id. For example, in Whitaker 
the appellant gained entry by breaking the glass portion of the front door. Id. at 316.
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A request for a lesser included offense instruction may be denied if 
there is no factual dispute as to the critical issue distinguishing the 
greater and lesser offenses, and if a finding contrary to the only evidence 
on that issue would be irrational.* 789 In United States v. Sinclair,790 a 
defendant convicted of second degree burglary791 appealed from the trial 
court’s denial of a requested lesser included offense instruction on un
lawful entry.792 The majority prefaced its remarks by indicating that 
the lesser charge should be given freely on request793 as long as there is 

When a lesser offense is established at trial in proof of the greater offense, the de
fendant should be entitled to invoke a lesser included offense instruction, as long as 
there is an inherent relationship between the offenses—both offenses must relate to the 
protection of the same interests, and though not invariably, proof of the lesser offense 
is necessarily presented as part of the proof of the greater offense. Id. The court 
eliminated the requirements of mutuality and absolute inclusion and conditioned the 
defendant’s right to a lesser included offense instruction on fulfillment of three pre
requisites. First, a proper request must be made. Id. at 317. Second, the lesser offense 
must be established by the evidence at trial in proof of the greater offense, subject to 
an inherent relationship between the two offenses. Id. at 318-19. Third, there must be a 
sufficient dispute as to the proof on the elements differentiating the two crimes so that 
rhe jury may rationally find the defendant innocent of the greater offense and guilty 
on the lesser included offense. Id. at 318 & n.8; see United States v. Comer, 137 U.S. 
App. D.C. 214, 219, 421 F.2d 1149, 1154 (1970), citing Driscoll v. United States, 356 F.2d 
324, 327 (1st Cir. 1966), vacated on other grounds, 390 U.S. 202 (1968) (per curiam). 
See also note 783 supra.

789 See United States v. Comer, 137 U.S. App. D.C. 214, 219, 421 F.2d 1149, 1154 (1970); 
Circuit Xote: 1969-1910 Term, at 692-93 & nn.630-40. The Comer court adopted the 
rules formerly enunciated by the Supreme Court. Sansone v. United States, 380 U.S. 343, 
349-50 (1965).

790444 F.2d 888 (D.C. Cir. 1971) (Leventhal, J.; Davies, D.J.; Robinson, J., dis
senting).

791 Id. at 889; see D.C. Code Ann. § 22-1801 (Supp. IV, 1971) (defining different 
degrees of burglary), § 22-3102 (1967).

792 444 F.2d at 889. Testimony by the arresting officers indicated that on the night 
of April 5, 1968, they saw three people running from a store which had closed early 
because of widespread looting and disturbances following Dr. Martin Luther King’s 
assassination. One of the officers testified that he found appellant hiding behind a 
clothes rack and arrested him as he was trying to sneak away. Appellant’s hands were 
emptv; he was neither carrying any merchandise nor was any piled in his vicinity. 
Id.

793 444 F.2d at 889; see United States v. Huff, 442 F.2d 885, 889-90 (D.C. Cir. 1971)
'Leventhal, J.; Robinson, J.; MacKinnon, J., dissenting in part); Walker v. United 
States, 135 U.S. App. D.C. 280, 283, 418 F.2d 1116, 1119 (1969). A rather unusual situa
tion arose in United States v. Methvin, where appellant complained of the giving of a 
lesser charge. — F.2d----(5th Cir. 1971) (per curiam). Appellant contended that
there was no factual dispute over the critical element distinguishing armed robbery 
from robberv, and, therefore, he should either have been convicted of armed robbery 
or set free. Id. at —. While there was no factual dispute that a pistol was used in 
the robbery, the Fifth Circuit affirmed, finding a sufficient factual dispute as to whether 
Methvin. who waited in the car while the robbery took place, knew that his partner 
was using a gun. Id. at —; see Sansone v. United States, 380 U.S. 343, 351 (1965).
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evidence to support a finding of guilt on the lesser offense.794 This re
quirement is met when there is conflicting testimony on the material 
element which distinguishes the lesser from the greater offense795 or 
when the conclusion as to the lesser included offense is fairly inferable 
from the evidence.796 They found, however, that under the circum
stances there was no rational basis for the instruction797 and affirmed 
the decision of the district judge.798 In a well-reasoned dissent, Judge 
Robinson did find a rational basis for the charge.799 He found a factual 
dispute as to appellant’s intent on entry,800 intent being the critical ele
ment distinguishing burglary from unlawful entry.801 Jud^e Robin
son also felt that the Government’s evidence on that element was not 
so compelling that a finding to the contrary would have been irra
tional.802 803 Relying on United States v. Comer*™  he found that the pre

794 444 F.2d at 889.
795 Id.-, accord, United States v. Daniels, 437 F.2d 656, 659-60 (D.C. Cir. 1970) (Wilkey, 

J.; Tamm & Leventhal, JJ.). The court held that failure to raise the issue of whether 
or not a gun was loaded (the defense was based on nonexistence of the weapon) 
logically precluded the requested lesser included offense charge of simple assault.

796444 F.2d at 889-90; see Belton v. United States, 127 U.S. App. D.C. 201, 206, 382 
F.2d 150, 155 (1967); Driscoll v. United States, 356 F.2d 324, 328-29 (1st Cir. 1966), 
vacated on other grounds, 390 U.S. 202 (1968) (per curiam). A rational basis must 
exist for a verdict acquitting the defendant of the offense charged and convicting him 
of the lesser included offense. See Little v. United States, 417 F.2d 912, 916 (9th Cir. 
1969); United States v. Agofsky, 411 F.2d 1013, 1014 (4th Cir. 1969) (per curiam); 
Escobar v. United States, 388 F.2d 661, 666 (5th Cir. 1967), cert, denied, 390 U.S. 1024 
(1968); Walker v. United States, 344 F.2d 795, 798 (1st Cir. 1965); Model Penal Code 
§ 1.07(5) (Proposed Official Draft, 1962).

797 444 F.2d at 890-91. The court seemed particularly concerned that where no 
rational basis exists for a lesser charge, such a charge could be used to invoke the 
“mercy-dispensing power” of the jury. Id. at 890; see 125 U.S. App. D.C. at 207, 370 
F.2d at 229; Walker v. United States, 344 F.2d 795, 798 (1st Cir. 1965). The court in 
Kelly adopted the Crosby test which provides that the judge should not give a lesser 
included offense instruction unless the chargeable lesser offense is such that the greater 
offense cannot be committed without also committing the lesser. 125 U.S. App. D.C. 
at 206, 370 F.2d at 228, citing Crosby v. United States, 119 U.S. App. D.C. 244, 245, 
339 F.2d 743, 744 (1964); see 380 U.S. at 349-50.

798 444 F.2d at 891.
799 Id. (Robinson, J., dissenting).
800 Id. Judge Robinson cited United States v. Fox, where the evidence was con

siderably stronger than in the instant case, yet where the jury had been given the 
lesser charge. Id. at 892 n.16, citing — U.S. App. D.C. —, — n.19, 433 F.2d 1235, 
1237 n.19 (1970) (per curiam).

801 444 F.2d at 892.
802 See 137 U.S. App. D.C. at 219, 421 F.2d at 1154.
803 Corner set forth three prerequisites. First, there must be a request. Second, proof 

of the lesser offense must be established by proof of the greater offense. Third, there 
must be sufficient conflict or doubt about the elements of proof of the two offenses that 
the jury may find the defendant guilty of the lesser offense and innocent of the greater. 
Id.-, see note 788 supra.
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requisites for a denial of a lesser charge804 were absent in this case, 
thereby constituting reversible error.805 *

804 444 F.2d at 893.
805 Id. at 894.
-■"'■See Allen v. United States, 164 U.S. 492 (1896). A charge instructing the minority 

to reconsider its position was recorded first in an early /Massachusetts case. Common- 
wealth v. Tuey, 62 Mass. (8 Cush.) 1, 3-4 (1851). It later received its name in Allen 
v. United States, where the jury, after deliberating for some time, was given further 
instructions to the effect that the minority should consider carefully the possibility that 
the majority was correct and that its own doubts were perhaps unreasonable. 164 U.S. 
at 501; see Xordmann v. National Hotel Co., 425 F.2d 1103, 1109-10 (5th Cir. 1970); 
United States v. Hynes, 424 F.2d 754, 757-58 (2d Cir.), cert, denied, 399 U.S. 933 (1970).

■ ‘ While an Alle72 charge is usually given to deadlocked juries, it has frequently been 
approved as part of the original charge before the jury retires for deliberation. United 
States v. Biown, 411 F.2d 930, 933-34 (7th Cir. 1969), cert, denied, 396 U.S. 1017 (1970) 
making mandatory an original Allen charge); see United States v. Marcey, 440 F.2d 

281, 286-87 n.27 (D.C. Cir. 1971) (per curiam) (McGowan, Tamm & Robinson, JJ.); 
United States v. Washington, 447 F2d 308, 310 (D.C. Cir. 1970) (MacKinnon, J.; 
( hrisrensen, D.J.; Bazclon, C.J., dissenting) (modified version of Allen charge in 
original charge).

80« 139 US. App. D.C. 193,432 F.2d 626 (1970).
™9ld. at 200, 432 F.2d at 633. The court also expressed concern with the large amount 

of litigation the charge had caused. Id. at 199, 432 F.2d at 632.
810 ABA Project on Minimum Standards for Criminal Justice, Standards Relating 

to Trim, by Jury § 5.4, at 15-16 (Tent. Draft 1968). See also Circuit Note: 1969-1970 
Term, at 695-97 & nn.653-64.

8n B9 U.S. App. D.C. at 200, 432 F.2d at 633. The court declined to exercise its 
supervisory power without a rehearing en banc. Id. at 201, 432 F.2d at 633-34. How
ever. the petition for rehearing was denied. Id. at 193, 432 F.2d at 626.

812 Xo. 22,768 (D.C. Cir., Nov. 6, 1970) (Robinson, J.; Wright & Leventhal, JJ.), 
vacated and rehearing granted, Order of Jan. 26, 1971. At trial and before the jury 
had retired for deliberation, the judge gave a modified version of the Allen charge. 
Id. at 4. After deliberating for about an hour, the jurv advised the judge that they 
ucre unable to reach an agreement. Id. at 5. After summoning the jury to the court
room, the judge announced that he was “not going to declare a mistrial, and thereby 
require a retrial of this case before some other jury” and told the jurors to return the 
next dav and seek to return a verdict one way or the other. Id. at 6. After about two 
hours of resumed deliberations, the jury found appellant guilty of assault with a 
dangerous weapon and robbery. Id.

FURTHER INSTRUCTIONS DURING DELIBERATION

I he Allen charge800 is basically an instruction to the jury suggesting 
the desirability of reaching a verdict.807 Last term in United States v. 
Johnson (Clarence),808 the District of Columbia Circuit criticized that 
pan of the charge which refers to the deference owed the majority by 
the minority, on the grounds of its potentially coercive influence.809 The 
court suggested, though it did not make mandatory, the use of the 
American Bar Association standard810 when instructing deadlocked 
juries in the future.811 This term in United States v. Thomas,812 which 
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was subsequently vacated with an en banc hearing ordered,813 the court 
acknowledged that the charge has been under widening attack because 
of its potentially coercive influence and because it generates numerous 
appeals.814 Indicating that its ruling would apply to both criminal and 
civil cases,815 the court adopted the American Bar Association stand
ard816 as a guideline which future Allen charges must follow, as well 
as the American Bar Association approved instruction817 for use as the

813 Order of Jan. 26, 1971, vacating and granting rehearing No. 22,768 (D.C. Cirn 
Nov. 6, 1970).

814 No. 22,768, at 8; see United States v. Johnson, 139 U.S. App. D.C. 193, 197 n.5, 
432 F.2d 626, 630 n.5 (1970); United States v. Fioravanti, 412 F.2d 407, 414-20 (3d Cir.), 
cert, denied, 396 U.S. 837 (1969) (eliminated majority-minority element); United 
States v. Brown, 411 F.2d 930, 933-34 (7th Cir. 1969), cert, denied, 396 U.S. 1017 (1970) 
(adopted ABA standard). But see Gafford v. Warden, 434 F.2d 318, 319-20 (10th Cir. 
1970) (sustaining use of Allen charge); United States v. Bentacourt, 427 F.2d 851, 853 
(5th Cir. 1970) (approving Allen charge). See generally Circuit Note: 1969-1910 Term, 
at 695 n.654; Note, Due Process, Judicial Economy and the Hung Jury: A Reexamina
tion of the Allen Charge, 53 Va. L. Rev. 123 (1967).

815 No. 22,768, at 19 n.68. The Seventh Circuit has taken the same position. United 
States v. Brown, 411 F.2d 930, 934 (7th Cir. 1969).

816 This standard provides:
(a) Before the jury retires for deliberation, the court may give an in
struction which informs the jury:

(i) that in order to return a verdict, each juror must agree thereto;
(ii) that jurors have a duty to consult with one another and to 
deliberate with a view to reaching an agreement, if it can be done 
without violence to individual judgment;
(iii) that each juror must decide the case for himself, but only 
after an impartial consideration of the evidence with his fellow 
jurors;
(iv) that in the course of deliberations, a juror should not hesitate 
to reexamine his own views and change his opinion if convinced it is 
erroneous; and
(v) that no juror should surrender his honest conviction as to 
weight or effect of the evidence solely because of the opinion of his 
fellow jurors, or for the mere purpose of returning a verdict.

(b) If it appears to the court that the jury has been unable to agree, the 
court may require the jury to continue their deliberations and may give 
or repeat an instruction as provided in subsection (a). The court shall not 
require or threaten to require the jury to deliberate for an unreasonable 
length of time or for unreasonable intervals.
(c) The jury may be discharged without having agreed upon a verdict 
if it appears that there is no reasonable probability of agreement.

ABA Standards Relating to Trial by Jury, supra note 810, § 5.4, at 15-16.
817 The suggested jury instruction forms for federal criminal cases provide:

The verdict must represent the considered judgment of each juror. In 
order to return a verdict, it is necessary that each juror agree thereto. 
Your verdict must be unanimous.

It is your duty, as jurors, to consult with one another and to deliberate 
with a view to reaching an agreement, if you can do so without violence 
to individual judgment. Each of you must decide the case for yourself,
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“vehicle for informing jurors of their responsibilities in situations 
wherein judges decide to do so.” 818

but do so only after impartial consideration of the evidence with your 
fellow jurors. In the course of your deliberations, do not hesitate to re
examine your own views and change your opinion if convinced it is errone
ous. But do not surrender your honest conviction as to the weight or 
effect of the evidence solely because of the opinion of your fellow jurors, 
or for the mere purpose of returning a verdict.

You are not partisans. You are judges—judges of the facts. Your sole 
interest is to ascertain the truth from the evidence in the case.

.Mathes, fury Instructions and Forms for Federal Criminal Cases No. 8.11, 27 F.R.D. 39, 
9"-98 (1969). The instruction eliminates the potentially coercive “majority-minority” 
element of the traditional Allen charge, such as given in Thomas. No. 22,768, at 4.

* ' No. 22,768, at 19-20. The court did not decide, however, whether the Allen 
charge is per se coercive or whether it was applied coercively in this case; rather it 
rendered its decision on the exigencies of judicial administration. The court had pre
viously rejected an opportunity to rule either on the merits of the charge or on the 
manner in which it had been applied. Fulwood v. United States, 125 U.S. App. D.C. 
183, 185-86, 369 F.2d 960, 962-63 (1966), cert, denied, 387 U.S. 934 (1967).

819 Evidence not to be used by the jury on the issue of guilt may still be admissible 
under proper circumstances. See, e.g., Holland v. United States, 444 F.2d 981 (D.C. 
C:r. 19'1) (Fahy, J.; Tamm, J.; Bazelon, C.J., not participating) (evidence of proper 
convictions used to impeach credibility and/or establish criminal disposition); United 
States v. .McClain, 440 F.2d 241, 245 (D.C. Cir. 1971) (Bazelon, C.J.; Wright, J.; Mac
Kinnon, J., dissenting) (evidence showing malice); Jones v. United States, 128 U.S. 
App. D.C. 36, 39-40, 385 F.2d 296, 299-300 (1967) (per curiam) (evidence impeaching 
credibility).

820 In Holland, the court found error in an instruction on the credibility value of 
evidence of prior convictions which did not explicitly charge that the evidence could 
not be used on the issue of guilt; however, the judgment was not set aside as the court 
concluded that the error was not plain error. 444 F.2d 983. Where the trial court 
allows the jury to have a copy of the indictment during deliberations, it is best to 
explicitly instruct that the indictment itself is not evidence of guilt. United States v. 
DeFrisco, 441 F.2d 137, 141 (5th Cir. 1971). However, it is not necessarily reversible 
error to refuse to give such an instruction if its substance has been covered by a 
general instruction. Id.-, see Garner v. United States, 244 F.2d 575, 576-77 (6th Cir.) 
(per curiam), cert, denied, 355 U.S. 832 (1957).

821 440 F.2d 241 (D.C. Cir. 1971) (Bazelon, C.J.; Wright, J.; MacKinnon, J, dis
senting).

822 Id. at 245.

CAUTIONARY AND NEUTRALIZING INSTRUCTIONS

Where evidence is admissible, but not for its probative value,819 
cautionary instruction limiting the effect of such evidence should be 
oiven.820 The court reversed a conviction for second degree murder 
in United States v. McClain* 21 after determining that the trial court 
had erred in admitting evidence of a prior act of violence committed by 
appellant upon the deceased without a cautionary instruction that such 
evidence was admissible only on the issue of malice.822 The court held 
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broadly that “whenever evidence is admitted only for a limited purpose, 
it is plain error,823 in the absence of manifest waiver,824 to omit an im
mediate cautionary instruction.” 825

A jury is not entitled to draw any inference,826 either from a witness

823 See Fed. R. Crim. P. 52 (b).
824440 F.2d at 245. The waiver must be explicit, and it must appear that the waiver 

was made on tactical grounds, rather than on misapprehension as to the law. Id. 
at 247; see Troublefield v. United States, 125 U.S. App. D.C. 339, 346, 372 F2d 912, 
919 (1966).

825 440 F.2d at 246. The court felt that the danger of prejudicial effect from such 
evidence was so great that only an immediate instruction could sufficiently protect 
the defendant. Id. at 248; see 128 U.S. App. D.C. at 39, 385 F.2d at 299. The dissent 
in McClain argued that appellant’s failure to request or to offer a cautionary instruction 
precluded his raising the issue on appeal. 440 F.2d at 248. The dissent apparently 
viewed the situation as a waiver; however, it would seem that the defendant made 
it clear at trial that he objected to the use of evidence of a prior act of violence. Id. 
at 242.

Despite the unequivocal language of the court in McClain, the admission of non- 
probative evidence without an immediate cautionary instruction has been upheld as 
harmless error. Holland v. United States, 444 F.2d 981 (D.C. Cir. 1971); United States 
v. Alexander, 430 F.2d 904, 905 n.l (D.C. Cir. 1970) (per curiam) (Wright & Tamm, 
JJ-; Nichols, Ct. Cl. J.) (credibility evidence admitted without limiting instruction 
It would appear that whether or not omission of an immediate cautionary instruction 
is plain error will depend on the prejudicial effect of the evidence.

A robbery conviction was reversed in United States v. Bussey where evidence of 
appellant’s participation in another robbery committed earlier the same day in the same 
area was introduced at trial to prove his identity and presence in the area where the 
crime had occurred. 432 F.2d 1330, 1332 (D.C. Cir. 1970) (Bazelon, C.J.; Wright, J.; 
Matthews, D.J., dissenting). The court noted that no immediate cautionarv instruction 
was given at the time the evidence was introduced. Id. at 1334. While a limiting 
instruction was given as part of the charge-in-chief, the court felt that the prejudice 
to the appellant was not cured. Id. at 1334-35. Particularly, they were very dubious 
that the jury was capable of the “mental gymnastic” of disregarding the evidence in 
“any respect” except as to the one purpose—identity—permitted by the trial court. Id.

In United States v. Carr, certain notes written by a private psychiatrist who examined 
appellant upon the request of defense counsel were ordered available to the prosecu
tion. 437 F.2d 662, 663 (D.C. Cir. 1970) (per curiam) ( McGowan & MacKinnon, JJ.; 
Bazelon, C.J., dissenting). Detecting an inconsistency between the psychiatrist’s testi
mony at trial and the notes, the prosecutor proposed to refresh the witness’ recollection 
by reading from the notes and, if the inconsistency was not resolved, bv referring to 
the notes for impeachment of credibility. Id. at 664. The court allowed the prosecutor 
to proceed in this manner and a portion of the notes was read in the presence of the 
jury. Id. Chief Judge Bazelon, relying on Jones, argued in his dissent that the trial 
judge’s failure to give an immediate cautionary instruction was reversible error. Id. 
at 665 n.3 (Bazelon, C.J., dissenting). In Jones, the court had held that when a part}' 
seeks to impeach a witness bv a prior inconsistent statement, it is plain error not to 
give such an instruction limiting the effect of the prior statement, unless the part}' 
explicitly waives the instruction. 128 U.S. App. D.C. at 40, 385 F.2d at 300.

826 An inference is a conclusion the jury is permitted, but not compelled, to draw 
from a given set of facts. 113 U.S. App. D.C. at 140, 306 F.2d at 747.
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invoking his privilege against self-incrimination827 on the stand828 Or 
from his failure to take the stand at all in reliance upon this privilege.829 
The appellant in Bowles v. United States830 had testified at trial that one 
Raymond Smith, not the appellant, was actually responsible for the 
murder.831 Further, he called other witnesses who corroborated his 
testimony that Smith was the one who committed the crime.832 Because 
Smith indicated that he would assert his rights under the fifth amend
ment, the defense was not permitted to call him.833 The majority sug
gested that the judge could have given a neutralizing instruction to re
duce the danger that the jury might draw an inference from Smith’s 
absence,834 but found no error, in the absence of a request,835 in his 
failure to do so.836 In separate dissents by Chief Judge Bazelon and 

827 U.S. Const, amend. V.
82’Shurman v. United States, 233 F.2d 272, 275 (5th Cir. 1956); United States v. La 

Rocca, 224 F.2d 859, 861 (2d Cir. 1955) (per curiam); Billeci v. United States, 87 U.S. 
App. D.C. 274, 277, 184 F.2d 394, 397-98 (1950) (no inference from invoking privilege 
on stand).

Morrison v. United States, 124 U.S. App. D.C. 330, 333, 365 F.2d 521, 524 (1966) 
no inference from not taking stand). But see Commonwealth v. Yaple,----Pa. Super.

—, 273 A.2d 346 (1970). The Pennsylvania court held that the jury can consider, for 
credibility purposes, the fact that defendant has invoked his privilege. Id.

830 439 F2d 536 (D.C. Cir. 1970) (en banc).
8;:’ Id. at 541. Appellant was convicted of first degree murder and of assault with 

intent to rob. Id. at 536. The chief evidence for the Government was a statement made 
bv appellant to his mother and her friend that he had killed a soldier. Id. at 538.

W2 439 F.2d at 541.
8Id. Defense counsel argued that the fact that Smith had invoked his privilege 

should be brought to the attention of the jury. Id. The judge relied on M orris on and 
decided that counsel should refrain from any mention of Smith’s decision. Id;, see 
124 US. App. D.C. at 333, 365 F.2d at 524. See also Circuit Note: 1969-1910 Term, at 
686-87 & nn.601-05.

In United States v. McCray, the court dealt with the somewhat related problem of 
instructions on flight. 433 F.2d 1173, 1174-75 (D.C. Cir. 1970) (per curiam) (Wright, 
Leventhal, & Wilkey, JJ.). A flight instruction permits a jury to infer that flight after 
a crime has been committed tends to prove a defendant’s consciousness of guilt. 
See, e.g., Hunt v. United States, 115 U.S. App. D.C. 1, 3-4, 316 F.2d 652, 654-55 (1963); 
Green v. United Stares, 104 U.S. App. D.C. 23, 25, 259 F.2d 180, 182 (1958), cert, denied, 
359 U.S. 917 (1959); D.C. Bar Ass’n, Criminal Jury Instructions No. 27, at 15 (1966). 
The McCray court, consistent with other recent decisions, found that the standard 
instruction was inadequate, but in the absence of objection at trial, there was no plain 
error. 433 F.2d at 1174-75; see United States v. Stevenson, 138 U.S. App. D.C. 10, 14, 
424 F.2d 923, 927 (1970); Austin v. United States, 134 U.S. App. D.C. 259, 261-62, 414 
F.2d 1155, 1157-58 (1969). See generally Circuit Note: 1969-1910 Term, at 688 & 
nn.608-09.

834439 F.2d at 542.
835 The court suggested that this could have been a tactical decision by the defense. 

Id. at 542 n.6.
836 Id. at 542.
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Judge Wright, it was strongly argued that the failure to give a neutral
izing instruction was improper and constituted plain error.837

837 Id. at 544-47. Chief Judge Bazelon pointed out that in the primary case relied upon 
by the majority the inferences added critical weight to the prosecution’s case, thus 
unfairly prejudicing the defendant. Id. at 545; see Fletcher v. United States, 118 U.S. 
App. D.C. 137, 140, 332 F.2d 724, 727 (1964) (inference unfairly prejudiced defendant). 
Judge Wright felt that in borderline cases, such as this, lack of a neutralizing instruc
tion permits the jury to infer that appellant’s defense was fabricated; otherwise he 
would have called Smith. 439 F.2d at 547.

838 Sec Graves v. United States, 150 U.S. 118, 120-21 (1893); Wynn v. United States, 
130 U.S. App. D.C. 60, 64 & n.19, 397 F.2d 621, 625 & n.19 (1967); Pcnnewell v. United 
States, 122 U.S. App. D.C. 332, 333, 353 F.2d 870, 871 (1965); Richards v. United 
States, 107 U.S. App. D.C. 197, 199, 275 F.2d 655, 657, cert, denied, 363 U.S. 815 (1960); 
Ford v. United States, 210 F.2d 313, 319 (5th Cir. 1954), cert, denied, 352 U.S. 835 
(1956).

In Bowles v. United States, the defense was not permitted to call a witness after it 
was determined that he wrould invoke his privilege against self-incrimination. 439 F.2d 
at 541; see notes 831-837 supra and accompanying text. Defense counsel then requested, 
and was denied, a missing witness instruction. 439 F.2d at 541. Counsel’s request in 
Bowles was unusual because the missing witness instruction is usually requested for 
use against an adverse party failing to call a witness, whereas here it was requested bv 
Bowles when the trial court refused to allow him to call Smith as a witness. Id. While 
it is somewhat unclear, the defense may have wanted the charge given against the 
Government. The charge should only be given, however, when the witness is “peculiarly 
unavailable” to one party, not equally unavailable to both. See, e.g., 150 U.S. at 120-21; 
130 U.S. App. D.C. at 64 & n.19, 397 F.2d at 625 & n.19; 122 U.S. App. D.C. at 333, 353 
F.2d at 871. The trial judge in Bowles ruled that since Smith would invoke his con
stitutional privileges, he was not available to either side. 439 F.2d at 541.

839 Wynn v. United States, 130 U.S. App. D.C. 60, 64 & n.20, 397 F.2d 621, 625 
& n.20 (1967); Pcnnewell v. United States, 122 U.S. App. D.C. 332, 333, 353 F.2d 870, 871 
(1965); Richards v. United States, 107 U.S. App. D.C. 197, 200, 275 F.2d 655, 658, cert, 
denied, 363 U.S. 815 (1960). In order to elucidate an issue the witness must be important 
to the party’s case, his testimony must be noncumulative, and superior to that already 
given on the matter. Brown v. United States, 134 U.S. App. D.C. 269, 270-71 n.2, 414 
F.2d 1165, 1166-67 n.2 (1969); Morton v. United States, 79 U.S. App. D.C. 329, 332 n.ll, 
147 F.2d 28, 31 n.ll, cert, denied, 324 U.S. 875 (1945).

840 An inference is a conclusion the jury is permitted, but not compelled, to draw 
from the facts. 113 U.S. App. D.C. at 140, 306 F.2d at 747.

841 See, e.g., Graves v. United States, 150 U.S. 118, 120-21 (1893); Billed v. United 
States, 87 U.S. App. D.C. 274, 278, 184 F.2d 394, 398 (1950); Egan v. United States, 
52 App. D.C. 384, 395, 287 F. 958, 969 (1923). The rationale of the instruction is that 
a party with nothing to fear from such testimony would have called the witness; there
fore, it is permissible to infer that the testimony would have been unfavorable. See 
2 J. Wigmore, Evidence §§ 285-86, at 162-68 (3d cd. 1940).

842 440 F.2d 226 (D.C. Cir. 1970) (Fahy, J.; Robinson, J., concurring; Robb, J., con
curring) .

MISSING WITNESS INSTRUCTION
If a party has it peculiarly within his power838 to call a witness whose 

testimony would elucidate an issue839 but fails to do so, the jury may be 
instructed that it is permitted to infer840 that the testimony would have 
been unfavorable.841 In Burgess v. United States,842 appellant contended 
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that the trial judge’s refusal to give the missing witness instruction against 
the Government, for its failure to call an informer, was prejudicial 
error/43 The court, however, unanimously agreed that the refusal was 
not prejudicial error843 844 even though each member of the panel reached 
the result by a different route. Judge Fahy felt that not every witness’ 
testimony which might in some way elucidate the transaction could be 
inferred to be unfavorable when he was not called by the party to whom 
he was particularly available.845 * Judge Robb found that the witness was 
not peculiarly available to the Government but rather was equally avail
able to the defendant.840 Judge Robinson indicated that the instruction 
should have been given but that the failure to do so was not reversible 
error.847

843 Id. at 231. Three witnesses testified for the defense to the effect that the defendant 
was with them in New York during the period of the alleged narcotics transactions. 
Id. at 229. Appellant contended that the failure of the Government to call an alleged 
eyewitness informer should have permitted the jury to infer that his testimony would 
have been unfavorable. Id. at 231.

844 440 F.2d at 231.
US Id. at 233. Judge Fahy concluded that, even where the basic guidelines for the 

instruction exist, the trial judge still may exercise his discretion as to the propriety of 
the charge. Id. at 233 n.ll.

^6440 F.2d at 239. In his view, the record disclosed that the defense counsel could 
have produced the informer had he actually desired to do so. Judge Robb thought 
that, in reality, counsel did not want the witness but hoped to take advantage of the 
missing witness instruction. Id.

440 F.2d at 238. Judge Robinson pointed out that the Government had produced 
four narcotics agents to counteract appellant’s alibi as well as offering the direct testi- 
monv of the agent involved in the transactions. Even assuming that the jury would 
infer that the informer’s testimony would have been unfavorable to the Government, 
he was unpersuaded that the denial of the instruction amounted to prejudicial error. 
Id. at 238-39.

848 139 U.S. App. D.C. 171, 432 F.2d 604 (1970).
849 The concurrent sentence doctrine is used when part of a multicount conviction

is in question. If appellant received a concurrent sentence on a count which is upheld, 
the court will not review the remainder. One basis for the doctrine was the belief that 
the appellant would not be helped by a review of the questionable convictions, since 
he had to serve the time on the concurrent sentence anyway. The Supreme Court 
recently reviewed the history of this doctrine. Benton v. Maryland, 395 U.S 784 787- 
89 (1969). ' ’

Postconviction Proceedings

CONCURRENT SENTENCES

Beginning last term with Hooper v. United States* 4* the District of 
Columbia Circuit abandoned the use of the “concurrent sentence doc
trine," 849 which held that affirming on appeal one count of a multicount 
concurrent sentence makes it unnecessary to consider the merits of other 
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counts. This was done in the light of the Supreme Court’s ruling in 
Benton v. Maryland, w’hich held that the concurrent sentence doctrine 
is not a jurisdictional bar to appellate review but only a matter of ju
dicial convenience, and that consideration may be given on appeal to 
any substantive issue so long as the multiplicity of convictions creates 
“adverse collateral legal consequences,” 850 such as diminished oppor
tunity for parole or pardon. While most other circuits this term con
tinued to recognize the concurrent sentence doctrine as within the dis
cretionary authority of the lower appeals courts, the Fifth Circuit has 
shown a tendency to actually review concurrent sentences and convic
tions.851

850 Id. at 791, 799. It was argued in Benton that the appellant still suffers “adverse 
collateral legal consequences” if the questionable sentence remains on his record. Ex
amples include harsher sentencing under an habitual offender statute and use of the con
viction for impeachment purposes at a later trial. Id. at 790-91.

851 See United States v. Abigando, 439 F.2d 827, 829 (5th Cir. 1971); United States 
v. Von Roeder, 435 F.2d 1004, 1010-11 (10th Cir. 1970); United States v. Pcltz, 433 
F.2d 48, 52-53 (2d Cir. 1970); United States v. Escobedo, 430 F.2d 14, 16 (7th Cir. 
1970); United States v. Casey, 428 F.2d 229, 232 (5th Cir.), cert, denied, 400 U.S. 839 
(1970).

852 The court’s last reported case using the concurrent sentence doctrine was Jackson 
v. United States, 134 U.S. App. D.C. 18, 24, 412 F.2d 149, 155 (1969).

853 Benton v. Maryland, 395 U.S. 784, 797 (1969); United States v. Parker, 442 F.2d 
779, 781 (D.C. Cir. 1971) (per curiam) (Leventhal & Wilkey, JJ.; Smith, D.J.); Bryant 
v. United States, 135 U.S. App. D.C. 138, 141, 417 F.2d 555, 558 (1969).

854 In United States v. Wolford, the court reviewed and affirmed concurrentlv sen
tenced convictions for kidnapping, armed robbery, and assault with a dangerous weapon. 
444 F.2d 876 (D.C. Cir. 1971) (MacKinnon, J.; Gignoux, D.J.; Wright, J., concurring). 
Judge Wright would have followed the procedures suggested in United States v. Hooper, 
where the second concurrent sentence was vacated because of substantial doubt. 444 
F.2d at 888 (Wright, J., concurring); see United States v. Hooper, 139 U.S. App. D.C. 
171, 173, 432 F.2d 604, 606 (1970); note 850 supra and accompanying text.

855 In United States v. Miller, last term, the court vacated the first seven counts of
a 14 count conviction because the Government professed no interest in them. United 
States v. Miller, No. 22,332 (D.C. Cir., June 20, 1970); see Circuit Note: 1969-1910 
Term, at 710. On a rehearing of the case this term, at the Government’s request, the 
convictions were affirmed on the merits and it was noted that the court had earlier 
misconstrued the Government’s interest in the convictions. United States v. Miller, 
----F.2d----- (D.C. Cir. 1971) (per curiam) (Miller & MacKinnon, JJ.; Bazclon, C.J, 
dissenting). The possibility of vacating multiple convictions where the Government 
has no interest in upholding them, however, was not eliminated.

Chief Judge Bazelon would not have reinstated the convictions. The rationale of 

In the District of Columbia Circuit, there are four possible results 
which may follow wrhen the Benton decision is applied.852 The court 
may: (1) review and vacate the second count on its merits;853 (2) re
view and affirm the second count on its merits;854 855 (3) vacate the second 
count when the Government professes no interest in upholding it;S55 
or (4) vacate the second count, without reviewing the merits, because 
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of “substantial doubt.” 85€ In United States v. Henderson8™ where the 
court found that a second conviction was “beset by substantial doubt” 
because of inadequate proof for grand larceny, the second concurrent 
sentence was vacated and the case was remanded for resentencing on a 
lesser included offense.856 * 858 Under the concurrent sentence rule the court 
would, in effect, resolve doubt in favor of the Government. Under the 
Hooper approach, the doubt will be resolved in favor of the defendant 
and the sentence vacated unless such action would result in the infringe
ment of some important governmental interest.859

Loo/vr was one of judicial economy: The appellate court’s time should not be spent 
deciding substantive questions if the Government had no real interest in the convic
tion. 139 U.S. App. D.C. at 173-74, 432 F.2d at 606. The Government wanted the 
:: ultiplc convictions reinstated because Miller was convicted of three separate criminal 

ts, and all three then would be available for impeachment and sentencing in later 
prosecutions. Chief Judge Bazelon found the Government’s interests too remote to 
justify the court’s expenditure of time and effort in deciding the substantive issues.
- F.2d at — (Bazelon, C.J., dissenting).
856 139 U.S. App. D.C. at 173, 432 F.2d at 606.

’'439 F.2d 531 (D.C. Cir. 1970) (per curiam) (McGowan & Leventhal, JJ.; Johnson, 
D.J.).

Henderson must still serve his first concurrent sentence, two to nine years for 
wcond degree burglary, equal to the vacated one. However, he no longer has a two- 
felony conviction, a fact which might allow him earlier parole. Id. at 533.

859 See 139 U.S. App. D.C. at 173, 432 F.2d at 606.
86O436 F.2d 155 (D.C. Cir. 1970) (Wilkey, J.; Bazelon, C.J.; Leventhal, J.)
•51 Id. at 161. The first two counts for entering with the intent to rob and the actual 

robbery were held by the court to have merged into the completed robbery. See 18 
U.S.C. 5 2113(a) (1964). See also Prince v. United States, 352 U.S. 322, 328 (1957); 
Bryant v. United Stares, 135 U.S. App. D.C. 138, 141, 417 F.2d 555, 558 (1969). Follow- 
i g Prince, both the Fifth and Ninth Circuits this term have held that the several 
different offenses described in section 2U3(a)-(b) can result in only one conviction 
for bank robbery, with different maximum penalties available. United States v. White, 
440 F.2d 978, 981 (5th Cir. 1971); Clermont v. United States, 432 F.2d 1215, 1217 (9th 
Cir. 1970).

862 — F.2d — (D.C. Cir. 1971) (MacKinnon, J.; Robinson & Wilkey, JJ.).
863 Spears is the first District of Columbia Circuit case to hold that assault with intent 

to rob under the federal statute merged into armed robbery under the District of 
Columbia statute when the robbery of the same person was completed and only govern
ment property was taken. See 18 U.S.C. § 2114 (1964); D.C. Code Ann. §§ 22-2901, -3202

The District of Columbia Circuit has not established a firm policy 
regarding the remand of an entire conviction for resentencing when one 
or more counts are vacated. In Marshall v. United States,8™ the court 
vacated one count and remanded only one of the five remaining counts 
for resentencing.861 862 863 A different treatment was given when assault and 
robbery convictions had been merged, in United States v. Spears;8™ re
mand for resentencing on all of the remaining counts was considered 
necessary because the court did not know whether the conviction on 
the vacated count had influenced sentencing on the other counts.803
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CONSECUTIVE SENTENCES

In determining whether consecutive sentences804 are permissible as a 
penalty for two or more convictions, the interpretation of the statute 
establishing the penalty is governed by the intention of the legislature.864 865 
While at one time consecutive sentences were held proper whenever 
the second statutory violation depended on proof of an additional fact,8“ 
the “rule of lenity” announced by the Supreme Court in Bell v. United 
States^1 now requires weighing statutory ambiguities in favor of lenity 
when interpreting legislative intent.808 Later cases have continued to 
apply the rule in favor of the defendant809 867 868 869 unless a clear, contrary intent 
is shown870 and two separately defined crimes are involved.871

(Supp. IV, 1971). Spears had received concurrent sentences for eight and one-half 
to 25 years on each count. ----F.2d at----- .

Now that the decision in Spears has merged the District of Columbia and federal 
offenses, additional relief is available to Marshall who was convicted for robber; 
under the District of Columbia and federal codes. The net effect would be to reduce 
Marshall’s conviction to one count of armed robbery, two counts of assault with a 
dangerous weapon, and one count of carrying a dangerous weapon. 436 F.2d at 161 
n.21.

In Sutton v. United States, the court found no “prejudicial collateral consequences" 
in not vacating, or remanding for resentencing, where only one of five concurrently 
sentenced assault convictions was questioned. 434 F.2d 462, 471-72 (D.C. Cir. 1970) 
(MacKinnon, J.; McGowan, J.; Jameson, D.J.); see United States v. Parker, 442 F.2d 
779, 781 (D.C. Cir. 1971) (per curiam) (Leventhal & Wilkey, JJ.; Smith, D.J.); notes 
877-878 infra and accompanying text.

864 Consecutive sentences require that the prisoner serve one sentence at a time. 
When the first sentence of imprisonment is completed, the time begins to run on the 
second sentence, thereby insuring longer imprisonment.

865 See Morgan v. Devine, 237 U.S. 632, 641 (1915).
866 See id. In Blockburger v. United States, consecutive sentences were upheld for 

violation of two sections of the narcotics laws in a single sale—not selling in the original 
stamped package and not selling pursuant to a written order. 284 U.S. 299, 304 (1932). 
The “same evidence rule” test was used for multiple offenses in the same act. It was a 
foundation block upon which prosecutors could obtain multiple convictions when onlv 
one of the necessary elements of each crime was different from the other. The 
principle is still alive today. See United States v. Holtzman, 440 F.2d 923, 927 (7th Cir. 
1971); Henley v. United States, 433 F.2d 960. 961 (5th Cir. 1970).

867 349 U.S. 81 (1955).
868 id. at 83. “When Congress has the will it has no difficulty in expressing it. . . . 

When Congress leaves to the Judiciary the task of imputing to Congress an undeclared 
will, the ambiguity should be resolved in favor of lenity.” Id. The Court was faced 
with the problem of determining the “unit of prosecution” and felt that to make 
“each stick in a faggot a single criminal unit” should require a clear manifestation of 
intent by Congress. Some lower court cases have tried to limit Bell to situations in
volving multiple offenses of the same statute, but the rule of lenity has been widely 
accepted as a general guideline for statutory interpretation. See note 869 infra.

869 Sec, e.g., Heflin v. United States, 358 U.S. 415, 419 (1959); Ladner v. United 
States, 358 U.S. 169, 177-78 (1958); Prince v. United States, 352 U.S. 322, 329 (1957).

870 See Gore v. United States, 357 U.S. 386, 388 (1958). The Court in Gore reaffirmed 
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Prior to this term, the District of Columbia Circuit has used the rule 
of lenity three times to reverse the trial court where assault with a dan
gerous weapon871 872 was sentenced consecutively with another offense 
arising in the same act committed against the same person.873 The court 
has questioned consecutive sentences for robbery and assault with a 
dangerous weapon upon the same person.874 Where Congress intended 
to deter people from robbery, consecutive sentences have been upheld 
for housebreaking and robbery, based on the distinction between crimes 
against property and crimes against a person.875 *

the specific holding of Blockburger, finding that Congress intended multiple punish
ment for violation of the narcotics laws. See note 866 supra.

871 In Callarían v. United States, the Supreme Court approved consecutive sentences for 
a substantive crime and the conspiracy to commit it. 364 U.S. 587 (1961); see United 
States v. Cheers, 439 F.2d 1097, 1098 (5th Cir. 1971).

572 D.C. Code Ann. § 22-502 (1967).
877 See Smith v. United States, 135 U.S. App. D.C. 284, 285, 418 F.2d 1120, 1121 (1969); 

Davenport v. United States, 122 U.S. App. D.C. 344, 345, 353 F.2d 882, 883 (1965); 
Ingram v. United States, 122 U.S. App. D.C. 334, 336-37, 353 F.2d 872, 875 (1965). 
These cases required distinct successive criminal episodes, each supported by a separate 
formation of criminal intent, in order to impose consecutive sentences.

874 Jackson v. United States, 134 U.S. App. D.C. 18, 412 F.2d 149 (1969). Since more 
than one person was assaulted and since Jackson would suffer no adverse collateral 
consequences, the court did not feel compelled to decide the issue. Id. at 24, 412 F.2d 
it 155. The question is still open. See notes 877-878 infra and accompanying text.

Sec It by v. United States, 129 U.S. App. D.C. 17, 390 F.2d 432 (1967). The 
court recommended that where consecutive sentencing is contemplated upon a guilty 
pica, the trial record should show the factual circumstances surrounding the commis
sion of the crime so appellate review can apply congressional intent to them. Id. at 20, 
390 F.2d at 435.

876434 F.2d 462 (D.C. Cir. 1970) (MacKinnon, J.; McGowan, J.; Jameson, D.J.).
877 Id. at 471-73 & n.18. Sutton’s sentences on the five assaults were to run concurrently 

with each other but consecutively to the robbery sentence. Only one of the assaults 
u is against the same person who was robbed. The court did not feel compelled to 
decide the question since Sutton would not suffer any greater adverse legal conse
quences from adding one more assault to his already long record. Id. at 471-72.

878 D.C. Coni. \w. §§ 22-3201, -3202, 24-2O3(b) (Supp. IV, 1971). A conviction for 
armed robbery may now be punished by up to life imprisonment. Id.

879 In determining whether the imposition of consecutive sentences is permissible, 
the court must determine the legislative intent behind the particular statutes. 237 U.S. at 
641, When the intention of the legislature is ambiguous, the rule of lenity requires that 
the ambiguity should be resolved in favor of lenity. 349 U.S. at 83; see notes 868-869 
supra and accompanying text.

This term, in Sutton v. United States™ the District of Columbia 
Circuit again questioned the propriety of consecutive sentences for rob
bery as well as assault with a dangerous weapon against the same victim, 
without deciding the issue.877 The court suggested that the exact prob
lem should not arise again since the Government should use the new 
armed robbery remedies which consolidate both of those offenses.878 
The rule of lenity879 was used this term in United States v. Lewis™ to 
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reverse consecutive sentencing for a single assault on two policemen;''1 
however, the court upheld additional punishment for a second shot di
rected toward a third policeman shortly thereafter.* 881 882 883 884

880435 F.2d 417 (D.C. Cir. 1970) (Leventhal, J.; Wilkey, J.; Bazelon, C.J., dissenting 
in part).

881 Id. at 419-20. When ordered to come down from a second floor apartment, Lewis 
had fired a single shot at two policemen in the hallway. This was held to be a single 
assault.

882 Id. at 420. After firing the first shot, Lewis ran inside the apartment and fired 
another shot at a third policeman, stationed across the street. The court found “distinct 
successive criminal episodes, rather than two phases of a single assault.” Id., citi; - 
Smith v. United States, 135 U.S. App. D.C. 284, 285, 418 F.2d 1120, 1121 (1969). Chief 
Judge Bazelon dissented because the trial court had not found that the defendant 
formed “successive criminal intentions” and because no “recognized sentencing goal’ 
would be served since the two actions were almost inseparable. 435 F.2d at 421; cf. 
Irby v. United States, 129 U.S. App. D.C. 17, 20, 390 F.2d 432, 435 (1967).

883 441 F.2d 1056 (D.C. Cir. 1971) (per curiam) (Robinson, MacKinnon, & Wilkev. 
JJ-).

884 Id. at 1059. Lucas was in a tavern for some time prior to the altercation. Despite 
conflicting testimony, the jury found that he intended to carry the pistol. Id. at 1059 
n.13.

885 441 F.2d at 1060.
886 440 F.2d 222 (D.C. Cir. 1971) (per curiam) (Wright & McGowan, JJ.; Gignoux. 

D.J.).
887 Id. at 223.
888 Id. Although defendant’s state conviction was reversed, he did not start serving 

his federal sentence until received by the federal authorities. See 18 U.S.C. § 3568 
(Supp. V, 1970).

889 Wilson v. United States, 118 U.S. App. D.C. 319, 321, 335 F.2d 982, 984 (1963); 
accord, Peterson v. United States, 432 F.2d 545, 546 (8th Cir. 1970).

890 The sentencing judge may use such materials as presentence reports and mental
examinations in determining the proper sentence. The defendant’s life style, health

The court squarely upheld consecutive sentences for assault with a 
dangerous weapon and carrying a dangerous weapon in United States 
v. Lucas** 3 because the pistol had to be carried prior to the shoot
ing, and because the crimes required separate criminal intents;1"4 
While not passing on the wisdom of the sentence, the court limited the 
opinion to its legal propriety.885 886 In upholding the sentence in United 
States v. Nichols***  which was to run “consecutively to any sentence 
now being served, imposed by any State Court or by any Federal 
Court,” 887 the court stated that since defendant was not serving another 
sentence, the language was ineffective and “mere surplusage.” 888

judge’s discretion in sentencing

In the District of Columbia, the trial judge is given wide discretion 
over sentencing889 because of his unique knowledge of numerous factors, 
both on and off the record, which influence his decision.890 * Unless the 
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sentence is unconstitutional,891 or reflects a clear abuse of discretion,892 
the appellate court will not disturb it.

h.i. its, conduct, and mental and moral propensities may be considered as factors. See 
Williams v. New York, 336 U.S. 241, 245, rehearing denied. 337 U.S. 961 (1949).

See North Carolina v. Pearce, 395 U.S. 711 (1969). The Supreme Court held that 
if the defendant were given a harsher sentence because he had successfully appealed 
a constitutional error in his first conviction, the increased punishment for exercising 
c< stitutional rights would violate the due process clause of the fourteenth amendment. 
Id. at 723-25.

' - See United States v. McCoy, 139 U.S. App. D.C. 60, 63-64, 429 F.2d 739, 743 
1970) judge announced that jury convictions for armed robbery would result in life 

imprisonment for everyone); Leach v. United States, 118 U.S. App. D.C. 197, 203, 334 
F.2d 945, 951 (1964) (judge refused to refer defendant for mental examination).

“The court before imposing sentence may disclose to the defendant or his counsel 
all or pan of the material contained in the report of the presentence investigation . . . .” 
Fed. R. Crim. P. 32(c) (2).

'■'See United States v. Queen, 140 U.S. App. D.C. 262, 435 F.2d 66 (1970). The 
consideration of whether or not to disclose the presentence report would depend on 
such factors as the confidentiality of the information sources, the delay in the pro
ceedings, harm to the rehabilitative efforts of the defendant, and the possibility of 
incorrect information. See ABA Project on Minimum Standards for Criminal Justice, 
S:\xd\rds Relating to Sentencing Alternatives and Procedures 214-25 (Approved 
Draft, 1968).

In United States v. Spadoni, the court found no abuse of discretion where the 
sentence was imposed without a presentence or probationary” report at the defendant’s 
specific request. 435 F.2d 448, 449 (D.C. Cir. 1970) (per curiam) (Wright & Mc
Gowan, JJ.; Johnson, D.J.). Flowever, the holding was limited to the facts of the case. 
W. See also United States v. Hazelrigg, 430 F.2d 580, 583 (8th Cir. 1970); Leach v. 
United States, 122 U.S. App. D.C. 280, 283, 353 F.2d 451, 454 (1966), cert, denied, 383 
US. 917 (1966).

'95 442 F.2d 775 (D.C. Cir.) (Fahy, J.; Leventhal, J.; Robb, J., dissenting), rem 
denied, 402 U.S. 932 (1971).

896 Id. at 778.
897 Id. The court seems to prefer giving defense counsel an opportunity to comment 

on the presentcncc report. This would reduce the possibility of factual errors being 
used by the judge while imposing sentence. In his dissenting opinion Judge Robb 
felt that the factors influencing the sentence concerned onlv the evidence at trial and 
not the prcscntence report. lie would prefer to leave the trial judge’s discretion un
trammelled. Id. at 779 (Robb, J., dissenting).

— F.2d — (D.C. Cir. 1971) (per curiam) (MacKinnon & Wilkey, JJ.; Wright, 
J., dissenting). The trial court reviewed the past convictions in defendant’s presentence 
report with defendant’s attorney but refused any further disclosure. Id. at__

While the trial judge has discretion over the disclosure of presentence 
reports,893 the District of Columbia Circuit has held that an individual 
determination should be made in each case.894 * Therefore, in United 
States v. Bryant (Billie) where a trial court as a uniform policy had 
denied disclosure, the court found an abuse of discretion and remanded 
for resentencing,896 noting that the record in each case should demon
strate proper consideration.897 The argument for mandatory disclosure 
of presentence reports was made in United States v. Dockery.898 The 
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court considered the appellant’s contentions, but found that nondis
closure violated neither the fifth amendment due process clause,899 nor 
the sixth amendment right to counsel.900 It felt that any requirement of 
mandatory disclosure should be announced by the Supreme Court,901 
and other circuits have reached similar conclusions this term.902 903 The 
dissenting opinion in Dockery™ reasoned that the Government’s in
terest in nondisclosure was outweighed by the defendant’s interest in 
disclosure,904 a conclusion which has also been reached in several recent 
studies905 and law review articles.906

899 ----F.2d at----- , citing Gregg v. United States, 394 U.S. 489 (1969) and Williams
v. New York, 337 U.S. 241 (1949).

90° Id. at —.
"1 Id. at---- . The proposed amendment to rule 32(c)(2) would require mandator

disclosure of presentence reports unless it would be harmful to the defendant. See 
Judicial Conference of the United States, Comm, on Rules of Practice and Pro
cedure, Proposed Amendments to the Federal Rules of Criminal Procedure for th 
United States District Courts rule 32(c)(2) (Preliminary Draft 1971).

902 See, e.g., United States v. Samaniego, 437 F.2d 1244 (9th Cir. 1971); United 
States v. Warren, 432 F.2d 772 (5th Cir. 1970); Fernandez v. Meier, 432 F.2d 426 (9th 
Cir. 1970).

903 -----F.2d at----- (Wright, J., dissenting).
904 The primary government interest in the report’s secrecy is based upon the as

sumption that information sources would “dry up” if they know that defendant might 
read the report. The defendant’s interests concern his ultimate sentence for the crime 
and the right to know and meet the evidence in the prcsentcnce report. The pos- 
sibiltv of inaccurate information in the report weighs heavily in favor of disclosure. 
Id. at-----------; see Townsend v. Burke, 334 U.S. 736, 741 (1948).

905 See, e.g., ABA Standards Relating to Sentencing Alternatives and Procedures. 
supra note 894, at § 4.4 (Approved Draft, 1968); President’s Comm’n on Law En
forcement and Administration of Justice, The Challenge of Crime in a Free 
Society 145 (1967); President’s Comm’n on Law Enforcement and Administration 
of Justice, Task Force Report: The Courts 20 (1967).

906 Sec, e.g., Guzman, Defendant's Access to Presentence Reports in Federal Criminal 
Courts, 52 Iowa L. Rev. 161 (1966); Katkin, Presentence Reports: An Analylis of 
Uses, Limitations and Civil Liberties Issues, 55 Minn. L. Rev. 15, 24-31 (1970); Lchrich, 
The Use and Disclosure of Presentence Reports in the United States, 47 F.R.D. 225 
(1969).

907 See Federal Youth Corrections Act, 18 U.S.C. §§ 5005-26 (Supp. V, 1970).
908 See Narcotic Addict Rehabilitation Act, 18 U.S.C. §§ 4251-55 (Supp. V, 1970).
909 “]f the court shall find that a convicted person is a youth offender, and the 

offense is punishable by imprisonment under applicable provisions of law other than 
this subsection, the court may, in lieu of the penalty of imprisonment otherwise pro
vided by law, sentence the vouth offender to the custody of the Attorney General for 
treatment and supervision pursuant to this chapter. . . .” 18 U.S.C. § 5010(b) (1964).

“[I]f the court determines that an eligible offender is an addict and is likely to be

Where alternate statutes are available for sentencing,907 or where re
habilitative treatment is offered by Congress,908 the trial judge must 
determine which remedy will best serve the interests of the defendant 
and society.909 In United States v. Waters?10 where the trial judge had 
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sentenced the defendant, a “youth offender" as defined in the Federal 
Youth Corrections Act,* 911 under the criminal statutes912 without find
ing that the defendant would not benefit from the more lenient treat
ment and supervision of youth offenders,913 the court of appeals held 
that the trial court had not exercised its discretion properly and re
manded for resentencing.914 * Later this term, in United States v. Howard 
(II alter),91d the District of Columbia Circuit reaffirmed the rule in 
II aters that it is necessary for the trial court to determine first that it 
is not appropriate to impose sentence on a defendant as a youth offender 
under the Federal Youth Corrections Act,916 and only then use the 
criminal statutes. 1 he court also held that the mandatory life imprison
ment sentence for first degree murder917 does not preclude sentencing 
under the Federal Youth Corrections Act.918 *

rehabilitated through treatment, it shall commit him to the custody of the Attorney 
General for treatment under this chapter. . . .” 18 U.S.C. 54253(a) (Supp. V, 1970).

9:0 437 F.2d 722 (D.C. Cir. 1970) (Wilkey, J.; Tamm & Leventhal, JJ.).
911 18 U.S.C. § 5006(e) (Supp. V, 1970). A youth offender is defined as being under 

the age of 22 at the time of conviction.
912 D.C. Code Ann. §§ 22-502, -2901 (1967). After pleading guilty Waters received 

four to 12 years for three counts of robbery and concurrent sentences of three to nine 
years for three counts of assault. Despite the trial court’s recommendations that he be 
placed in a youth institution, Waters was transferred to a penitentiary. 437 F.2d at 725.

913 W aters was 19 at the time of his conviction. 437 F.2d at 723. Under the Federal 
Youth Corrections Act, the trial judge is required to explicitly find that the youth 
offender would not benefit from the treatment provided before sentencing under the 
criminal statutes. 18 U.S.C. § 5010(d) (Supp. V, 1970). See also United States v. 
Malcolm, 432 F.2d 809, 815 (2d Cir. 1970) (summary dismissal of defendant’s claim to 
treatment under the Act). Since Congress has determined that rehabilitative treatment 
•e given to youth offenders, the court made it clear that judicial discretion must be 

exercised in accordance with the intent of Congress. 437 F.2d at 725-27.
91*437 F.2d at 727. In United States v. Simpson (Emanuel), decided before Waters, 

rhe court did not discuss defendant’s claim to treatment under the Federal Youth Cor- 
recticns Act since the issue raised on collateral attack required an evidentiary hearing 
on defense counsel’s alleged promises of sentencing under the Act. 436 F.2d 162, 166 
D.C. Cir. 1970) (Leventhal, J.; Wright, J.; Bazelon, C.J., concurring); see notes 989- 

992 infra and accompanying text.
915— p.2d — (D.C. Cir. 1971) (Leventhal, J.; MacKinnon, J., concurring; Robb, 
dissenting in part).

916 Id. at —,--- ; see 437 F.2d at 722.
917 D.C. Code Ann. § 22-2404 (1967).
918 — F.2d at —. The court also found the 20 year minimum confinement for life

imprisonment not to apply to the Federal Youth Corrections Act sentence because life 
imprisonment is never “imposed” upon the defendant. Id. at---- .

919445 F.2d 675 (D.C. Cir. 1971) (per curiam) (en banc).
920 18 US.C. §5 5005-26 (Supp. V, 1970).
921 Harvin was convicted of unlawful entry, which has a minimum sentence of a

1 he reverse issue was presented in Marvin v. United States?™ where 
sentencing under the Federal Youth Corrections Act920 exposed de
fendant to a potentially longer sentence than the criminal statute.921
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While discussing only the constitutional issue,922 the court affirmed the 
sentence imposed under the Federal Youth Corrections Act, thereby 
giving silent approval to its use, despite the unfavorable results it offered 
for the defendant.923

$100 fine and six months imprisonment. D.C. Code Ann. § 22-3102 (1967). Under the 
Federal Youth Corrections Act Harvin may be held for “supervision and treatment'’ up 
tosixyears. 18 U.S.C. § 5017 (1964).

922 Harvin challenged the use of an information as the basis of his prosecution, when 
his Federal Youth Corrections Act sentence exposed him to up to six years of con
finement. The court found that the use of the information did not violate the fifth 
amendment’s indictment clause. Since the adult penalty for the same crime was only- 
six months, society had not deemed the offense “infamous” or within the scope of the 
indictment clause. The longer sentence under the Act was for rchabilitive purposes and 
did not serve to redefine the crime as infamous. 445 F.2d at 678-79; see Carter v. 
United States, 113 U.S. App. D.C. 123, 125, 306 F.2d 283, 285 (1962). The court also 
affirmed the waiver of a jury trial, prior to defendant’s learning of his possible treat
ment. Judge MacKinnon observed that defendant was subject to Federal Youth Cor
rections Act treatment whether he was tried by a jury or to the court. 445 F.2d at 691.

923445 F.2d at 689; accord, McGann v. United States, 440 F.2d 1065 (5th Cir. 1971); 
Loar v. United States, 434 F.2d 254 (8th Cir. 1970); see Carter v. United States, 113 
U.S. App. D.C. 123, 306 F.2d 283 (1962).

924 See United States v. Marshall,----U.S. App. D.C.------,----------- , 440 F.2d 195,
198-99, cert, detiicd, 400 U.S. 909 (1970); Jackson v. United States, 95 U.S. App. D.C. 
328, 330, 221 F.2d 883, 885 (1955). But see Kendrick v. United States, 99 U.S. App. 
D.C. 173, 176, 238 F.2d 34, 37 (1956). In Kendrick, since defendant admitted his prior 
convictions in court, and the trial judge was the same one who presided at his earlier 
trial, the court said it would have been an “idle formality” to produce evidence of his 
previous convictions.

925 -----U.S. App. D.C. at----- , 440 F.2d at 199. In Marshall, besides holding that proof
of the prior conviction must be in the defendant’s presence, the court held that since 
it was discretionary with the judge whether or not to enlarge the sentence based on 
defendant’s record of prior convictions, it was necessary that defendant understand the 
effect his prior record could have on the length of his sentence so that he could offer 
any possible information in mitigation of his punishment. Id.-, see Circuit Note: 1969- 
1910 Term, at 714-17.

926 440 F.2d 205 (D.C. Cir. 1970) (en banc).
927 Id. at 209. The court refused to consider the attorney’s admission of defendant’s

previous conviction in a bail request as adequate proof to support the recidivist sentence,

RECIDIVIST STATUTES

In order to give harsher penalties to recidivists, where permissible by 
statute, the Government must formally prove prior convictions, in the 
presence of the defendant, to the degree necessary to support a judicial 
determination.924 Last term, in United States v. Marshall, the District 
of Columbia Circuit set forth the requirement that proof of previous 
convictions must be made in the defendant’s presence.925 926 This term, the 
court expanded that decision in United States v. Clemons (Emanuel)^ 
requiring that in recidivist proceedings formal proof must be adequate 
to support affirmative judicial determinations.927 * In addition, the District 



1971] Circuits Note: Criminal 437

of Columbia Code now contains procedural provisions for introducing 
previous convictions for sentencing purposes.928

especially since there was a discrepancy in the dates. See Kendrick v. United States, 
99 U.S. App. D.C. 173, 238 F.2d 34 (1956).

The defendant also has the right to: (1) reasonable notice of recidivist charges, (2) 
an opportunity to be heard, and (3) assistance of counsel. See generally Oyler v. 
Boles, 368 US.'448, 452 (1962).

The court noted that the sentencing judge should take into consideration the nature 
and circumstances of the previous conviction in deciding whether or not to enhance 
the sentence. 440 F.2d at 208. The question of whether a defect in the prior convic
tion. subjecting it to collateral attack, might be used defensively in a recidivist pro
ceeding was specifically left open. Id.

In United States v. Lucas, the court cited Marshall and Clemons in remanding 
for resentencing where presentence notice was not given to defendant nor any 
proof made of a prior conviction in order to justify the recidivist sentence (three to 
r.ine years for carrying a concealed weapon). 441 F.2d 1056, 1058 (D.C. Cir. 1971) (per 
c :riam) (Robinson, MacKinnon, & TVilkey, JJ.). See notes 883-885 supra and accom
panying text. See also United States v. King, — F.2d — (4th Cir. 1971).

-28 Section 23-111 of the District of Columbia Code now requires the Government 
to file information of previous convictions prior to trial or before entry of a plea of 
guilty unless, despite due diligence, the information was not available. D.C. Code Ann.

23-111 (Supp. IV, 1971). After conviction, the defendant must affirm or deny the 
previous convictions before the sentencing judge. An affirmative response waives the 
right to later attack the increased sentence while a denial entitles the defendant to a 
hearing on the issue. Id.

929 The penlaties for narcotics violations were increased in 1951 and 1956. See Presi- 
i xt’s Comm’n on Law Enforcement and Administration of Justice, Task Force 
Report: Narcotics and Drug Abuse 11-12 (1967). The Controlled Substances Act of 
1970 has again changed many of the applicable penalties. Controlled Substances Act, 
Pub. I.. No.91-513, 401-11, 84 Stat. 1260 (1970).

wo 18 U.S.C. 4251-55 (Supp. V, 1970).
931 “(I]f the court determines that an eligible offender is an addict and is likely to be 

rehabilitated through treatment, it shall commit him to the custody of the Attorney 
General for treatment under this chapter . . . .” 18 U.S.C. § 4253(a) (Supp. V, 1970).

“‘Treatment’ includes confinement and treatment in an institution and under super
vised aftercare in the community and includes, but is not limited to, medical, educational, 
social, psychological, and vocational services, corrective and preventive guidance and 
training, and other rehabilitative services . . . .” 18 U.S.C. § 4251 (c) (Supp. V, 1970).

The District of Columbia Circuit has approved of sentencing an “eligible offender” 
under the Narcotic Addict Rehabilitation Act against defendant’s wishes and has en
couraged sentencing judges to use the “meaningful and progressive sentencing alterna
tive.” See Watson (Ida) v. United States, 133 U.S. App. D.C. 87, 408 F.2d 1290 (1969).

ADDICT REHABILITATION

For many years Congress chose to deal with the growing drug prob
lem in the United States by increasing the applicable penalties.929 This 
trend was partially reversed with the adoption of the more lenient pro
cedures contained in the Narcotic Rehabilitation Act of 19 6 6,930 under 
which many narcotic addicts may be committed for noncriminal treat
ment.931 Addicts with two prior felony convictions, however, were 
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deemed ineligible for rehabilitative treatment under the Act.932 Facing 
that exclusion in Watson v. United States,™3 the District of Columbia 
Circuit this term held that such an exclusion was unconstitutional under 
the concept of equal protection of the laws embodied in the due process 
provisions of the fifth amendment.934

932 is U.S.C. § 4251 (f) (4) (Supp. V, 1970).
933439 F.2d 442 (D.C. Cir. 1970) (en banc), vacating and remanding for resentencing, 

No. 21,186 (D.C. Cir., Dec. 13, 1968). Watson has received a great deal of attention 
from the court. See id. at 447-50; Circuit Note: 1968-1969 Term, at 188-91. This term 
the court en banc declined to affirm the earlier panel decision that the 10 year minimum 
sentence would be cruel and unusual punishment under the eighth amendment. Povei 
v. Texas, which held that criminal responsibility will be upheld where the person has 
some choice over his actions and that an almost total absence of “free will” to refrain 
from the proscribed conduct is necessary to sustain overruling the conviction, was 
decided subsequent to that opinion. See 392 U.S. 514 (1968). With this background, 
the court declined to rule, under Robinson v. California, in favor of a new test of 
criminal responsibility. 439 F.2d at 458-64 (Bazelon, C.J., dissenting in part), citing 
Robinson v. California, 370 U.S. 660 (1962); see Comment, Emerging Recognition of 
Pharmacological Duress as a Defense to Possession of Narcotics: Watson v. United 
States, 59 Geo. L.J. 761 (1971).

934 439 F.2d at 457. The ruling concerns only the eligibility for Narcotic Addict 
Rehabilitation Act treatment. There was dicta to the effect that a prior addict-seller 
may also be eligible. Id. Watson was not convicted of selling narcotics; he had only 
one-half his daily usage in his possession at the time of his arrest, and it was conceded 
that he was a narcotics addict of long-standing. In United States v. Gaines, where de
fendant sold five heroin capsules to an undercover policeman, the court remanded the 
case for resentencing to see if Gaines could be eligible for Narcotics Addict Rchabilita 
tion Act treatment. 436 F.2d 150, 154 (D.C. Cir. 1970) (Tamm, J.; Leventhal & Mac 
Kinnon, JJ.).

935 United States v. Williams (Barrington), 442 F.2d 738 (D.C. Cir. 1970) (MacKin
non, J.; McGowan, J.; Robb, J., concurring); Kleinbart v. United States, 439 F.2d 511 
(D.C. Cir. 1970) (Bazelon, C.J.; Fahy & Leventhal, JJ.); United States v. Gaines, 436 F.2d 
150 (D.C. Cir. 1970) (Tamm, J.; Leventhal & MacKinnon, JJ.); Fuller v. United States. 
433 F.2d 533 (D.C. Cir. 1970) (per curiam) (McGowan, Tamm, & MacKinnon, JJ.).

936 [n Kleinbart v. United States, the court expressed no opinion as to whether 
Watson applied to cases which had completed direct appeal at the time of the Watson 
decision. 439 F.2d at 514 n.15.

937 See DiBclla v. United States, 369 U.S. 121, 124 (1962); 18 U.S.C. § 3731 (Supp.
V, 1970); 28 U.S.C. § 1291 (1964).

The Watson decision has created the necessity of remanding for re
sentencing numerous cases which were in the appellate stages.935 936 The 
court has yet to consider whether an appellant can obtain retroactive 
application of the decision by collateral attack.930

APPEALABLE QUESTION

Where a final decision has not been rendered, an appellate court has 
no jurisdiction to hear the case937 * unless it falls within the collateral 
order exception, which allows appeal from orders which arc collateral 
to and separate from the cause of action in cases where rights would be 
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irreparably lost.93" This exception was considered by the District of 
Columbia Circuit this term in United States v. Per kinswhen two 
defendants appealed an attempt to delay a removal hearing* 940 by re
questing mental competency examinations and by claiming they could 
not effectively assist counsel in their defense. Since the removal hearing 
would only have determined whether defendants were the parties named 
in the indictment, the court refused to apply the collateral order doc
trine and dismissed the appeal for lack of jurisdiction.941 * In United 
States v. Gainey^12 the Government appealed from the judge’s dismissal, 
without its consent, of two criminal charges against the defendant, the 
dismissal to become effective only if the third charge in the case was 
upheld on appeal.943 The court of appeals believed the possibility of 
reversal to be remote and considered the dismissal a final order, allow
ing review.944 The court then held that the district court lacked the 
discretionary power to dismiss the two charges.945 946 947

See Cohen v. Beneficial Industrial Loan Corp., 337 U.S. 541, 545-47 (1949). But 
see Carroll v. United States, 354 U.S. 394, 414 (1957); Parr v. United States, 351 U.S. 
513,518-21 (1956).

9 9 433 F.2d 1182 (D.C. Cir. 1970) (Robinson, J.; McGowan & Tamm, JJ.).
940 See Fed. R. Crim. P. 40.

11 The court tested their appeal under the collateral order doctrine, but found it 
wanting. 433 F.2d at 1185-86; see United States v. Curry, 442 F.2d 428 (4th Cir. 1971); 
Vuono v. United States, 441 F.2d 271 (4th Cir. 1971); United States v. Bendicks, 439 
F.2d 1120, 1121 (5th Cir. 1971). Perkins and Whitmore had been indicted for bank 
robbery by a federal grand jury in Philadelphia. 433 F.2d at 1183; see 18 U.S.C. § 2113 
(1964).

9:2440 F.2d 290 (D.C. Cir. 1971) (Gordon, D.J.; MacKinnon & Wilkey, JJ.).
943 I J, at 291. Basing its action on the large backlog of the court and the need to 

conserve its resources, the trial court ordered the dismissals because, despite the prose
cutor's and defense counsel’s willingness to have defendant plead guilty to the two re
maining cases, the defendant refused to acknowledge that he understood the charges 
against him, thereby making a trial necessary.

944 Id. at 291; of. Carroll v. United States, 354 U.S. 394, 414 (1957); 28 U.S.C. § 1291 
(1964).

945440 F.2d at 291; see Newman v. United States, 127 U.S. App. D.C. 263, 264, 382 
F.2d 479, 480 (1967). Contra, Judicial Conference of the United States, supra note 
901, rule 48(b)(1) (Preliminary Draft 1971). The dismissal was considered improper 
because only the executive branch of the Government may decide whether or not to 
institute criminal proceedings. 127 U.S. App. D.C. at 264, 382 F.2d at 480. In addition, 
the defendant might be granted earlier parole or not be punishable as a recidivist in 
a later proceeding. See note 850 supra.

946 See United States v. Johnson, 327 U.S. 106, 111, 113 (1946); Blackburn v. United 
States, 9- U.S. App. D.C. 62, 63, 228 F.2d 33, 34 (1955); Fed. R. Crim. P. 33.

947 440 F.2d 262 (D.C. Cir. 1971) (per curiam) (McGowan & Leventhal, JJ.; Van 
Pelt, D.J., not participating).

Approval of a motion for a new trial, based on newly discovered evi
dence, is within the sound discretion of the trial court.940 In United 
States v. Gaither^1 the District of Columbia Circuit allowed review of 
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a motion for a new trial that had been denied, even though the trial had 
therefore not reached a final order. The court then affirmed the denial 
of the motion because it was extremely unlikely that the newly dis
covered evidence would change the trial result.948

948 Id. at 264. The newly discovered evidence consisted of affidavits of two code
fendants stating defendant’s innocence. However, only one codefendant would testify 
in court, because he felt pangs of conscience for having previously implicated Gaither. 
The other codefendant refused to testify after being told the penalties for perjury. /J. 
at 263-64. To justify a new trial, recently discovered evidence must be material to the 
issues involved and such as would probably produce an acquittal at a new trial. See 
United States v. Alexander, 430 F.2d 904, 906 (D.C. Cir. 1970) (per curiam) (Wright 
& Tamm, JJ.; Nichols, Ct. Cl. J.); Thompson v. United States, 88 U.S. App. D.C. 255, 
236, 188 F.2d 652, 653 (1951).

In United States v. McElya, the court refused appellant’s motion for appointment 
of counsel and dismissed the appeal sua sponte because no errors had been alleged. 450 
F.2d 548 (D.C. Cir. 1970) (per curiam) (Wright & Leventhal, JJ.; Bazelon, C.J., not 
participating) (in chambers). The court had but limited review because of the 
voluntary guilty plea; however, defendant may still collaterally attack his conviction. 
See 28 U.S.C. § 2255 (1964).

949 “Substantial rights” are not affected by mere technical errors, but usually concern 
errors that are prejudicial viewed in the total setting of the trial. See Fed. R. Crim. 
P. 52(a); cf. Starr v. United States, 105 U.S. App. D.C. 91, 94-96, 264 F.2d 377, 380-82 
(1958), cert. denied, 359 U.S. 936 (1959).

“[I]f one cannot say, with fair assurance, after pondering all that happened without 
stripping the erroneous action from the whole, that the judgment was not substantiallv 
swayed by the error, it is impossible to conclude that substantial rights were not af
fected.” Kottcakos v. United States, 328 U.S. 750, 765 (1946). In United States v. Gaines. 
the court disapproved of the trial judge’s refusal to hold a separate hearing on the 
photographic identification under Simmons v. United States, but found no fatal error. 
436 F.2d 150, 153 (D.C. Cir. 1970) (Tamm, J.; Leventhal & McKinnon, JJ.), citing 
Simmons v. United States, 390 U.S. 377, 384 (1968).

950 See Fahy v. Connecticut, 375 U.S. 85, 86 (1963); 328 U.S. at 760; 28 U.S.C. § 2111 
(1964); Fed. R. Crim. P. 52(a).

951 Chapman v. California, 386 U.S. 18, 24 (1967). Prior to Chapman, it was doubtful 
if there could be a harmless constitutional error. See 375 U.S. at 86. Chapman held 
that there may be harmless constitutional errors which do not require automatic re
versal. 386 U.S. at 22. In Harrington v. California, the Supreme Court held that the 
constitutional error must be judged by the appellate court’s reading of the record and 
probable impact of the constitutional error on the minds of an average jury. 395 U.S. 
250, 254 (1969).

There is currently some controversy over how to test for harmless constitutional 
error. In Chapman, the Supreme Court disapproved of the “overwhelming evidence”' 
test and required the appellate courts to consider whether beyond a reasonable doubt 
the error did not contribute to the conviction. 386 U.S. at 23-24. In Harrington, the

HARMLESS ERROR

Any error at trial which does not affect “substantial rights” 949 of 
the parties will be considered harmless.950 Before a constitutional error 
can be considered harmless, the appellate court must be convinced be
yond a reasonable doubt that it did not contribute to the conviction.951
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This term the District of Columbia Circuit considered harmless error on 
several occasions: in connection with the denial to a defendant of grand 
jury’ testimony presented by the Government’s chief witness,952 in con
nection with the failure of the Government to prove prior convic
tions,953 and in connection with imperfect jury instructions.954

Court held that the overwhelming evidence made the error harmless beyond a 
reasonable doubt, based on the appellate court’s view of the average jury and probable 
impact of the illegal evidence. 395 U.S. at 254. The controversy seems to center on 
whether the illegal evidence would sway any juror or the average juror, which then 
requires weighing the evidence, which was disapproved in Chapman.

Chief Judge Bazelon, dissenting in United States v. Evans, argued that a scout car 
identification was not harmless constitutional error under the proper test; that the 

legally admitted evidence did not contribute to the verdict, or alternatively, did not 
' ay some members of the jury, when the identification testimony was by the sole 

.tness and victim of the crime. 438 F.2d 162, 173-75 (D.C. Cir. 1971) (McGowan, J.; 
Matthews, D.J.; Bazelon, C.J., dissenting). Since there was no other evidence against 
defendant, the identification must have contributed to the conviction; the majority, 
however, found no error. Id. at 169.

932 In Hamilton v. United States, the trial court’s denial of a small portion of the 
g-a.nd jurv testimony by the Government’s chief witness and its denial of a motion for 
eparate trials were held to be harmless error. 433 F.2d 526, 529 n.4 (D.C. Cir. 1970) 
Wright, J.; MacKinnon, J.; Danaher, J., concurring). Only a fraction of the entire 

record had been withheld to protect innocent parties, and the witness’ testimony at 
rrial was exactly the same. Id. The “overwhelming weight of the evidence” test was 

cd to justify ignoring the out of court statement by one defendant being admitted 
gainst all three defendants. Id. at 531. See also United States v. Simuel, 439 F.2d 687, 

688-89 (4th Cir. 1971).
In United States v. Broadus, the denial of the witnesses’ grand jury summary was 

■ Id to be reversible error because of the confused and uncertain situation which arose 
hen the trial testimony differed from the earlier summaries.----F.2d----- ,---- (D.C.

' r. 1971) (Fahy, J.; Leventhal, J.; Robb, J., dissenting). The jury is entitled to a full 
ind fair disclosure of the available evidence concerning the criminal charges against 
a defendant. Id. at —.

'‘’’’•Judge MacKinnon, parting with the majority in United States v. Clemons (JEman- 
‘1}, believed the failure to prove prior convictions was harmless error since the trial 
ourt could take judicial notice of its own records. 440 F.2d 205, 211 (D.C. Cir. 1970) 
cn banc) (MacKinnon, J., dissenting in part). The only issue was the formal proof 
f Clemons’ prior conviction, which allegedly occurred in the District of Columbia. 

Id. at 212-14. Future oversights of this nature have been rendered nonprejudicial. D.C. 
Code \xx. § 23-111 (Supp. IV, 1971); see note 928 supra and accompanying text.

934 Although Chief Judge Bazelon considers any omission of an explicit instruction 
that every element of an offense must be proved beyond a reasonable doubt to be 
error, his concurring opinion in United States v. Poveell found that the omitted in
struction on one clement of the crime was harmless beyond a reasonable doubt and 
had no impact on the jury.----F.2d----- ,---- (D.C. Cir. 1971) (per curiam) (Mc
Gowan, J.; Smith, D.J.; Bazelon, C.J., concurring). The majority, testing the omission 
under the plain error standard, found none. See note 977 infra and accompanying text. 
\n inadequate jury instruction on inferring guilt from flight or concealment was held 

to be harmless error in United States v. McCray, 433 F.2d 1173 (D.C. Cir. 1970) (per 
curiam) (Wright, Leventhal, & Wilkey, JJ.).

Prosecutorial misconduct or error may be considered harmless in light 
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of the entire record.955 956 In United States v. Gaines?™ the court found 
harmless error in the prosecutor’s questioning of an expert witness on rhe 
defendant’s ability to distinguish between legality and illegality, a matter 
not within the witness’ competency. The court indicated, however, 
that such interrogation should not be permitted in the future.957 958 In 
United States v. Bussey?™ the use by the prosecution of evidence of 
another robbery allegedly committed by defendant, to disprove an 
alibi defense, was held to be prejudicial error.959 960 961 962

955 Cf. Cross V. United States, 122 U.S. App. D.C. 283, 285, 353 F.2d 454, 456 (1965). 
In United States v. Newnan, the court found harmless error in the admission of 
evidence of predisposition where the defendant had not pleaded entrapment. 436 F.2d 
285, 287 (D.C. Cir. 1970) (per curiam) (Wright, McGowan, & Robinson, JJ.), cert, 
denied, 401 U.S. 974 (1971). In United States v. Lewis, the court found that the 
prosecutor’s display of a shotgun without placing it into evidence had no meaningful 
influence on the verdict. 435 F.2d 417, 420-21 (D.C. Cir. 1970) (Leventhal, J.; M ilkcv, 
J.; Bazclon, C.J., dissenting in part). In United States v. Free, the court held that the 
prosecutor’s questioning of the defendant about missing witnesses did not contribute 
to the conviction. 437 F.2d 631, 636 (D.C. Cir. 1970) (Leventhal, J.; Robinson, J.; 
Bazelon, C.J., concurring), citing Harrington v. California, 395 U.S. 250, 254 (1969).

956 436 F.2d 150, 153-54 (D.C. Cir. 1970) (Tamm, J.; Leventhal & MacKinnon, JJ.). 
See also note 949 supra. The improper question was tested under the plain error 
standard which considers the prejudice to “substantial rights” of the parties, based on 
the entire record. 436 F.2d at 154; see Fed. R. Crim. P. 52(a).

957 436 F.2d at 154.
958 432 F.2d 1330 (D.C. Cir. 1970) (Bazclon, C.J.; Wright, J.; Matthews, D.J., dis

senting).
959 Id. at 1333-35. The jury would tend to find a criminal disposition, even though 

the evidence was intended to show only his location at another time. Since the alleged 
robbery was not a final judgment, the trial court should also have determined before 
presentation of the testimony if defendant was connected to it by clear and convincing 
evidence. Id.

960 388 U.S. 218 (1967).
961 388 U.S. 263 (1967).
962 388 U.S. 293 (1967).
963 See, e.g., Long v. United States, 137 U.S. App. D.C. 311, 316, 424 F.2d 799, 804 

(1969); Taylor v. United States, 134 U.S. App. D.C. 246, 248, 414 F.2d 1142, 1144 (1969). 
Solomon v. United States, 133 U.S. App. D.C. 103, 106, 408 F.2d 1306, 1309 (1969).

964 436 F.2d 290 (D.C. Cir. 1970) (Bazelon, C.J.; McGowan, J.; Miller, J., concurring).
965 Id. at 292. The court noted that the sparseness of the record made the due process 

claim difficult to evaluate and also supported the harmless error finding. In United 

Since the trilogy of United States v. Wade?™ Gilbert v. California?^ 
and Stovall v. Denno?™ the United States Court of Appeals for the 
District of Columbia Circuit has consistently expended considerable 
effort to determine whether an improper identification was harmless 
error.963 964 This term, in United States v. Green?™ an improper station
house identification following a spontaneous on the street identification 
of the appellant by the victim was held to be harmless because of its in
significant use at trial.965 The adequacy of substitute counsel at idcnti- 
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rication proceedings has frequently been the basis for appeal in the Dis
trict of Columbia Circuit; however, when counsel has been present, the 
court has seldom found a Wade violation.90*3 An example of such an 
appeal is United States v. Randolph,™1 where appellant had appeared in 
a lineup pursuant to an Adams order908 and had been identified in con
nection with a crime for which he had not been arrested. Since Legal 
Aid counsel had been present and had represented the defendant in a 
■‘general way” 909 and because other evidence was very strong, the court 
held that any error in admitting the identification testimony was harm
less.97" However, the court found prejudicial error in United States v. 
Winston* 11 where an improper pretrial identification in the absence 
of defense counsel966 967 * 969 * 971 972 was used as rebuttal testimony.973 * The court felt 
that the identification might have affected the jury’s verdict.971 In 
several cases this term, the existence of overwhelming evidence975 was 
used to justify a finding that questionable identification testimony was 
harmless.976
States v. Evans, the dissenting opinion of Chief Judge Bazelon, who had written for 
the majority in Green, argued that the improper scout car identification could not be 
harmless error under the proper test as enunciated in Wade and Russell. 438 F.2d 
-62, 169-75 (D.C. Cir. 1971) (McGowan, J.; Matthews, D.J.; Bazelon, C.J., dissenting); 
see Russell v. United States, 133 U.S. App. D.C. 77, 408 F.2d 1280, cert, denied, 395 U.S. 
¿8 1969). The majority, however, found the police actions to be within constitutional 
bounds. 438 F.2d at 168-69.

966 See United States v. Queen, 140 U.S. App. D.C. 262, 263, 435 F.2d 66, 67 (1970); 
United States v. Kirby, 138 U.S. App. D.C. 340, 344-45, 427 F.2d 610, 614-15 (1970).

967 443 F.2d 729 (D.C. Cir. 1970) (MacKinnon, J.; Tamm, J.; Bazelon, C.J., dis
senting in part).

<J'~ 'See Adams v. United States, 130 U.S. App. D.C. 203, 399 F.2d 574 (1968); notes 
192-196 supra and accompanying text.

969 443 F.2d at 731-32.
at 733-34. Chief Judge Bazelon dissented from the majority regarding the 

harmless error ruling since neither the fruits nor the instruments of the crime were 
found on the defendant. Id. at 735.

971— F.2d — (D.C. Cir. 1971) (Leventhal, J.; Bazelon, C.J.; Matthews, D.J., dis
senting).

972 /J. at —. At the police officer’s suggestion that he observe people in the halls 
and courtroom, the assault victim identified appellant in a courtroom without the 
presence of his counsel, such an identification was not admissible under Wade. See 
388 US. 218 (1967).

»73 — F.2d at —.
"7t/J. at —. Despite the weight of the evidence, the court thought that the pre

trial identification evidence may have contributed to the conviction under the standard 
of Chapman v. California. See 386 U.S. 18 (1967).

975 In Cl: a pan an, the Supreme Court disapproved of the overwhelming evidence test. 
386 U.S. at 23-24. Subsequently, however, the Court seemed to recognize that over
whelming evidence may make the error harmless beyond a reasonable doubt. Harring
ton v. California, 395 U.S. 250, 254 (1969); see note 951 supra and accompanying text.

97^Thc court, in Marshall v. United States, determined that any admission of the 
questioned lineup would be harmless error. 436 F.2d 155, 160 (D.C. Cir. 1970) (Wilkey,
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PLAIN ERROR

Normally an objection at trial is necessary to preserve a question for 
appeal;9" however, plain error may be noticed at any time if it affects 
the substantial rights978 of the parties.979 The court found that appel- 
J.; Bazelon, C.J.; Leventhal, J.). There the defendant was caught 10 minutes after the 
robbery with the fruits and instruments of the crime and the questionable pre-trial 
identification probably did not sway any juror’s mind. Id. at 160.

In United States v. Brooks, the court was convinced beyond a reasonable doubt 
that the introduction of the “reasonable testimony,” if error, was only harmless because 
of the chain of eyewitness testimony linking appellant to the crime. — F2d —, — 
(D.C. Cir. 1971) (Leventhal, J.; Robinson, J.; Smith, D.J.).

Since the victim’s wallet was found in the police cruiser which transported the de
fendant in United States v. Horton, the court held that any infirmities concerning the 
source of the victim’s in-court identification would be harmless. 440 F.2d 253, 254 (D.C. 
Cir. 1971) (per curiam) (Bazelon, C.J.; Wright & McGowan, JJ.).

977 See, e.g., United States v. Carter, 136 U.S. App. D.C. 308, 420 F.2d 150 (1969), 
cert, denied, 397 U.S. 1017 (1970); Suggs v. United States, 132 U.S. App. D.C. 337, 341, 
407 F.2d 1272, 1276 (1969); Salzman v. United States, 131 U.S. App. D.C. 393, 396-97, 
405 F.2d 358, 361-62 (1968). Numerous cases this term alluded to this principle. See 
United States v. Wilson, F.2d , (D.C. Cir. 1971) (failure to object to 
Allen charge); United States v. Powell, F.2d , (D.C. Cir. 1971) (failure to 
object to improper jury instruction); United States v. Huff, 442 F.2d 885, 888-89 
(D.C. Cir. 1971) (failure to object to poor jury instruction); United States v. Gaither, 
440 F.2d 262, 263 n.l (D.C. Cir. 1971) (per curiam) (failure to object to improper 
impeachment by prior conviction); United States v. Clemons (Emanuel), 440 F.2d 
205, 206 n.3 (D.C. Cir. 1970) (en banc) (failure to object to questionably seized evi
dence, joint trial, and jury instructions); Bowles v. United States, 439 F.2d 536, 542 
(D.C. Cir. 1970) (en banc) (failure to request neutralizing jury instruction); Watson 
v. United States, 439 F.2d 442, 450 (D.C. Cir. 1970) (en banc) (failure to object to 
jury instruction); United States v. Harris (Gregory), 437 F.2d 686, 691 (D.C. Cir 
1970) (per curiam) (failure to object to hearsay evidence and trial judge’s questionable 
comments), United States v. Carr, 437 F.2d 662, 664 (D.C. Cir. 1970) (per curiam) 
(failure to object to substituted jury instructions); Marshall v. United States, 436 F.2d 
155, 158 (D.C. Cir. 1970) (failure to object to introduction of photographs into evi
dence); United States v. Jenkins, 436 F.2d 140, 143-45 (D.C. Cir. 1970) (failure to ob
ject to unsupported testimony and prosecutor’s improper closing argument); United 
States v. Moore, 435 F.2d 113, 116 (D.C. Cir. 1970) (per curiam) (failure to object to 
poor jury instruction); United States v. Bridges, 432 F.2d 692, 693 (D.C. Cir. 1970/ 
(per curiam) (same); United States v. Alexander, 430 F.2d 904, 905 n.l (D.C. Cir. 
1970) (per curiam) (failure to request limiting jury instruction). See also United 
States v. Flail, 440 F.2d 1277, 1278 (5th Cir. 1971) (failure to object to lack oí 
probable cause for arrest).

978 Substantial rights are generally not considered to be affected by merely technical 
errors but are affected by those errors which appear prejudicial when viewing the trial 
setting as a whole. See Kotteakos v. United States, 328 U.S. 750, 765 (1946).

979 See Jackson v. United States, 121 U.S. App. D.C. 160, 162, 348 F.2d 772, 774 (1965);
Byrd v. United States, 119 U.S. App. D.C. 360, 363, 342 F.2d 939, 942 (1965); Fed. R. 
Crim. P. 52(b). Several decisions this term in the United States Court of Appeals for 
the District of Columbia Circuit made mention of this principle. See Matthews v. 
United States, — F.2d----,------ (D.C. Cir. 1971) (Fahy, J.; Wright, J.; Leventhal, J-,
concurring), citing United States v. Hammond, 138 U.S. App. D.C. 166, 425 I-.2d 
597 (1970) (ineffective assistance of counsel held constitutional error); Bowles v. United 
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lant’s rights had been thus affected in United States v. McClain,98Q where 
evidence of prior violent acts of the accused had been admitted to 
prove malice, without an immediate limiting instruction being given to 
the jury.* 981 The court held that whenever evidence is introduced for a 
limited purpose, it is plain error in the absence of manifest waiver to 
omit an immediate cautioning instruction.982

Stares, 439 F.2d 536, 546 (D.C. Cir. 1970) (en banc) (Bazelon, C.J., dissenting) (failure 
co give neutralizing jury instruction should be plain error).

W here proper objection has been made, the court will consider the issue on appeal. 
See United States v. Huff, 442 F.2d 885, 889-91 (D.C. Cir. 1971) (Leventhal, J.; Robin- 
on, J.; MacKinnon, J., dissenting in part) (failure to include instruction on simple 

assault was plain error despite the Government’s claim that no such claim was made); 
United States v. Irving, 437 F.2d 649, 650 (D.C. Cir. 1970) (Wilkey, J.; Davies, D.J.; 
Miller, J., dissenting) (giving improper example of aiding and abetting to jury was 
error). In United States v. Evans, Chief Judge Bazelon argued that a nonlineup identi- 
,:cation after a spontaneous street identification by the victim was constitutional error 
under the M'ade rules. 438 F.2d 162, 170-71 (D.C. Cir. 1971) (Bazelon, C.J., dissenting). 
However, in United States v. Green, the Chief Judge found a similar stationhouse 
identification after a spontaneous street identification to be harmless because of its 
insignificant use at trial. 436 F.2d 290, 292 (D.C. Cir. 1970).

9*0 440 Fjd 241 (D.C. Cir. 1971) (Bazelon, C.J.; Wright, J.; MacKinnon, J., dis
senting).

981 Id. at 245. McClain was convicted for manslaughter after pushing his wife from 
the porch of a house near their home, causing injuries which resulted in her death. 
Seven months prior to the fatal injuries appellant had struck his wife with a chair, 
and she required medical attention at a local hospital. Id. at 242.

982 Id. at 245-46. The court believed that the danger of prejudice from such evidence 
was so great as to require reversal despite the fact that counsel had not explicitly 
requested such an instruction. Id.-, see Jones v. United States, 128 U.S. App. D.C. 36, 
40, 385 F.2d 296, 300 (1967). Compare Fed. R. Crim. P. 30 with Fed. R. Crim. P. 52(b).

Judge MacKinnon dissented arguing that since defense counsel opened the issue of 
prior violent acts and did not request a limiting instruction there was no plain error. 
440 F.2d at 248. However, in United States v. Carr, the majority and minority roles 
were reversed. 437 F.2d 662, 664-66 (D.C. Cir. 1970).

®83 See note 130 supra and accompanying text.
9**433 F.2d 505 (D.C. Cir. 1970) (Nichols, Ct. Cl. J.; Bazelon, C.J.; Robinson, J.).

Id. at 508-09. T he instruction concerned permissible inferences from the pos
session of stolen property. See note 752 supra.

9*6 433 F.2d at 509-10; see Fed. R. Crim. P. 52(b). The court also held that the trial 

While an objection to an improper jury instruction is often cited as 
the correct procedural step983 for invoking judicial consideration of the 
point in question, in United States v. Howard (Charles),984 where trial 
counsel expressed a general objection to the jury charge, the objection 
was held not to have been stated with sufficient specificity nor to have 
provided sufficient grounds to require consideration of the objection.985 
Failing the test of rule 30 of the federal criminal rules for proper objec
tions to jury instructions, any challenged procedures must be tested 
under the plain error standard.986
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COLLATERAL ATTACK

A troublesome issue for the District of Columbia Circuit has been 
the delineation of when a petition collaterally attacking a conviction987 
may be denied without a hearing.988 In United States v. Simpson 
(Emanuel) ,989 for example, despite the best efforts of the trial judge to 
establish the factual predicate of the guilty plea,990 when Simpson sub
sequently alleged that his guilty plea had been entered because his ap
pointed counsel had made arrangements with the judge to have him 
sentenced under the Federal Youth Corrections Act,991 the court re
manded for a hearing because the allegations involved impermissible 
conduct by counsel outside the courtroom.992 Similar allegations of 
prosecutors’ alleged improper promises have required hearings in the 
other circuits this term.993 994

judge was not required to give a sua sponte instruction on defense’s theory under the 
plain error standard. 433 F.2d at 512.

987 “Unless the motion and the files and records show . . . that the prisoner is entitled 
to no relief, the court shall . . . grant a prompt hearing thereon, determine the issues 
and make findings of fact and conclusions of law with respect thereto.” 28 U.S.C. 
§ 2255 (1964).

988 See Kaufman v. United States, 394 U.S. 217, 222-27 (1969); Sanders v. United 
States, 373 U.S. 1, 2-4, 6-23 (1963); Tucker v. United States, 138 U.S. App. D.C. 345, 
347_48, 427 F.2d 615, 617-18 (1970); D.C. Code Ann. § 23-110 (Supp. IV, 1971). The 
necessity for a hearing on federal habeas corpus petitions from state convictions is 
governed by Townsend v. Sain, 372 U.S. 293, 309-19 (1963). Accord, Heisler v. Cox, 
431 F.2d 581, 582-84 (4th Cir. 1970).

989 436 F.2d 162 (D.C. Cir. 1970) (Leventhal, J.; Wright, J.; Bazelon, C.J., concurring).
990 Id. at 163.
991 Id.-, see 18 U.S.C. §§ 5005-26 (Supp. V, 1970).
992 436 F.2d at 164.
993 See Crispo v. United States, 443 F.2d 13, 14 (9th Cir. 1971); United States v. 

McCarthy, 433 F.2d 591, 592-93 (1st Cir. 1970). See also Machibroda v. United States, 
368 U.S. 487, 494-96 (1962).

994 388 U.S. 293 (1967).
995 Id. at 296-97. The three criteria arc: (1) the purpose to be served by the new 

standards; (2) the extent of the reliance by law enforcement authorities on the old 
standards; and (3) the effect on the administration of justice of a retroactive applica
tion of the new standards. Id. at 297; see Allen v. Henderson, 334 F.2d 26, 27-28 (5th 
Cir. 1970).

996 389 U.S. 347 (1967).
997 See Desist v. United States, 394 U.S. 244, 254 (1969). In Hamilton v. United 

States, the District of Columbia Circuit held that appellant’s arguments, which were 
predicated upon a retroactive application of Katz, were mooted by the Desist decision 

RETROACTIVE APPLICATION OF JUDICIAL DECISIONS

Whereas the Supreme Court enunciated criteria in Stovall v. Denno'm 
for determining retroactivity of new constitutional rules affecting crimi
nal trials,995 it has applied Katz v. United States9™ prospectively only.997
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On the other hand, the Court specifically reserved decision on the retro
active application of Chimel v. California?93 During the term recently 
ended, the District of Columbia Circuit was twice invited to apply 
Chrmel retroactively;998 999 however, in both United States v. Harris 
(Thomas)1""" and Sutton v. United States,1001 * the court held that the 
seizure of fruits of a crime incident to lawful arrest would be governed 
by yte-Chiniel law.1902 Other circuits have reached similar results.1003 
In yet another area, Watson v. United States,100* which this term held 
unconstitutional the denial of the benefits of the Narcotic Addict Re
habilitation Act1005 to addicts with two prior convictions, has been ap
plied only to cases not fully adjudicated on appeal.1006 *

which held Katz would only be applied prospectively. 433 F.2d 526, 529 (D.C. Cir. 
1970) (W right, J.; Danahcr & MacKinnon, JJ., concurring).

998 395 US. 752 (1969).
999 The court has utilized the Supreme Court’s criteria for determining retroactivity. 

See Woodard v. United States, 139 U.S. App. D.C. 37, 39-43, 429 F.2d 716, 718-22 (1970).
1 435 F.2d 74 (D.C. Cir. 1970) (Wilkey, J.; Tamm, J.; MacKinnon, J., dissenting in

part).
ioui 434 F2d 462 (D.C. Cir. 1970) (MacKinnon, J.; McGowan, J.; Jameson, D.J.).
1 >2 I he prior law on search incident to arrest allowed extensive searches. See 

Harris v. United States, 331 U.S. 145, 150-55 (1947). In Harris, Thomas, and Sutton 
the money from the robberies was found under a mattress or daybed. The court 
analyzed the three criteria of Stovall and concluded that the deterrent purpose of 
Chimel would not support retroactive application. 435 F.2d at 87-88; 434 F.2d at 468-69.

1003$^ e.g^ Williams v. United States, 418 F.2d 159, 162 (9th Cir. 1969), cert, granted, 
397 U.S. 986 (1970); Lyon v. United States, 416 F.2d 91, 93 (5th Cir. 1969), cert, denied, 
396 U.S. 1023 (1970); United States v. Bennett, 415 F.2d 1113, 1114 (2d Cir.), cert, 
denied, 396 US. 852 (1969).

1004439 F.2d 442 (D.C. Cir. 1970) (en banc), vacating and remanding for re
sentencing No. 21,186 (D.C. Cir., Dec. 13, 1968).

1603 18 U.S.C. 4251-55 (Supp. V, 1970); see notes 931-932 supra and accompanying 
text.

’•... 5 In Kleinbart v. United States, the court limited its holding to cases not yet com-
plcrinti direct review and left open the question of whether Watson could be applied 
to cases having completed direct review. 439 F.2d 511, 514 n.15 (D.C. Cir. 1970) 
■Bazelon, C.J.; Fahy & Leventhal, JJ.). The Supreme Court itself has used this cut-off 
point as well. See Tchan v. United States ex rel. Shott, 382 U.S. 406, 419 (1966); 
Linkletter v. Walker, 381 U.S. 618, 639-40 (1965).

1007394 U.S. 557 (1969), noted in Katz, Privacy and Pornography: Stanley v. 
Georgia, in 1969 Sup. Ct. Rev. 203.

1008 Material is obscene if (1) the dominant theme of the material, taken as a whole, 
appeals to a prurient interest in sex; (2) the material is patently offensive in light of

Constitutional Challenges to Crimes

OBSCENITY DISTRIBUTION AMONG CONSENTING ADULTS

1'he Supreme Court’s decision in Stanley v. Georgia,1001 holding that 
the mere private possession of obscene material1008 in one’s own home 
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cannot constitutionally be made criminal,1009 has generated widespread 
speculation that the distribution1010 of obscene material among consent
ing adults is likewise constitutionally protected conduct.1011 If a right to 

contemporary community standards; and (3) the material is found to be utterly w ithout 
redeeming social value. Memoirs v. Massachusetts, 383 U.S. 413, 418 (1966); see 
Jacobellis v. Ohio, 378 U.S. 184, 191-95 (1964); Roth v. United States, 354 U.S. 476, 
489 (1957). See generally 2 National Comm’n on Reform of Federal Criminal Laws, 
Working Papers 1210-17 [hereinafter cited as Working Papers]. The study draft omits 
“redeeming” from the third test to clarify, as recent judicial explanations have done, 
that a balancing of social value against prurience and offensiveness is not permitted. 
See Mishkin v. New York, 383 U.S. 502 (1966); Klaven, The Metaphysics of the Lav 
of Obscenity, in 1960 Sup. Ct. Rev. 1, 3-4; Monaghan, Obscenity, 1966: The Marriage 
of Obscenity Per Se and Obscenity Per Quod, 76 Yale L.J. 127 (1966); Tucker, The 
Law of Obscenity—Where Has it Gone?, 22 U. Fla. L. Rev. 547, 549-67 (1970).

1009 394 U.S. at 559. In Stanley the Court held unconstitutional a state statute 
making criminal the knowing possession of obscene material. Id. at 568; see Ga. Code 
Ann. § 26-6301 (Supp. 1968). The state had argued that since obscenity is unprotected 
by the first amendment, the state legislature was free to regulate it in any manner con
sistent with other provisions of the Constitution. 394 U.S. at 559-60; see Roth v. United 
States, 354 U.S. 476, 485 (1957) (obscenity is not constitutionally protected speech). 
Reversing the conviction, the Court declared that the first amendment protects the 
right to receive information and ideas, and further, that the Constitution embodies the 
“right to be free, except in very limited circumstances, from unwanted governmental 
intrusions into one’s privacy.” 394 U.S. at 564. While recognizing the states’ interests 
in regulating obscenity, the Court did not feel that those interests were so threatened 
by the private possession of obscene material as to justify governmental intrusions into 
the privacy of one’s home. Id. at 565-68; see note 1032 infra. Roth was distinguished 
on the grounds that it dealt not with mere private possession of obscene materials, but 
with the use of the mails for public commercial dissemination. 394 U.S. at 560-62. The 
Court therefore felt able to say that the Roth decision was “not impaired.” Id. at 568.

1010 For the purpose of first amendment litigation there is no distinction between 
commercial and noncommercial distribution. However, the manner of dissemination 
may be one of the critical elements in determining whether a particular publication 
is obscene. “Where the purveyor’s sole emphasis is on the sexually provocative aspects 
of his publications, that fact may be decisive in the determination of obscenity. [T]he 
fact that [the materials] originate or are used as a subject of pandering is relevant to 
the application of the Roth test.” Ginzburg v. United States, 383 U.S. 463, 470-71 
(1966); see Note, Obscenity from Stanley to Karalexis: A Back Door Approach to First 
Amendment Protection, 23 Vand. L. Rev. 369, 386-87 (1970); 19 Case W. Res. L. Rev. 
748, 755-56 (1968).

ion See Katz, supra note 1007, at 211-13; Tucker, supra note 1008, at 578; Note, 
Stanley v. Georgia: A First Amendment Approach to Obscenity Control, 31 Ohio St. 
L.J. 364 (1970) [hereinafter cited as First Amendment Approach]-, Comment, Stanley 
v. Georgia: A Private Look at Obscenity, 21 Baylor L. Rev. 503, 509-12 (1969); Com
ment, Karalexis v. Byrne and the Regulation of Obscenity: “I Am Curious {Stanley)" 
56 Va. L. Rev. 1205, 1219-21 (1970).

In order for Stanley's right to possess obscene materials to he meaningful, there 
must be a derivative right to obtain such material. See note 1018 infra. If one has the 
right to obtain obscene material, then someone must have the right to deliver it.

The proposed new federal criminal code recognizes such a right consistent with tlv 
Government’s interest in limiting the public distribution of pornography and provide*  
as a defense to a prosecution for dissemination of obscene material that distribution be 
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possess exists, there must be a corresponding right to obtain and receive 
from another.1012 Indeed, many lower courts have arrived at this con
clusion.1 u '1'he difficulty with this position arises from the Court’s 
earlier holding in Roth v. United States™14 that “obscenity is not within 
the area of constitutionally protected speech or press,” 1015 a holding 
which the Stanley court asserted was “not impaired.” 1016 This seem
ing paradox between Roth and Stanley suggests that Stanley may 
have rested more heavily on the “penumbral” right to privacy1017 than 
on the free speech right to receive information and ideas.1018

The Supreme Court’s recent decision in United States v. Reidel™™ 
supports the right to privacy approach. Reidel had been charged with 
mailing an obscene book to an adult1020 who had responded to a news- 

restricted to “noncommercial dissemination to personal associates . . . .” National 
Comm n on Reform of Federal Criminal Laws, Final Report § 1851(2) (b) (1971); 
accord, Model Penal Code § 251.4(2) (d), -.3(b) (Proposed Official Draft, 1962).

1 - United States v. Dellapia, 433 F.2d 1252, 1258 n.25 (2d Cir. 1970); United States 
v. Reidel, — F. Supp. —, — (S.D. Cal. 1970), rev'd, 402 U.S. 351 (1971).

lois&f United States v. Reidel, 402 U.S. 351, 354 (1971). The Court recognized 
developing sentiment for the free dissemination of pornography and opined that the 
law's onlv involvement should be with children and unwilling adult recipients. The task 
of making such changes belongs to the legislators. Id.-, see United States v. Dellapia, 
422 F.2d 1252 (2d Cir. 1970); United States v. Orito,----F. Supp.----- (E.D. Wis. 1970);
United States v. Lethe, 312 F. Supp. 421 (E.D. Cal. 1970); Karalcxis v. Byrne, 306 F. 
Supp. 1363 (D. Mass. 1969), rev'd on other grounds, 401 U.S. 216 (1971); cf. United 
States v. 37 Photographs, 309 F. Supp. 36 (C.D. Cal. 1970) (mem.), rev'd, 402 U.S. 
363 1971). But see Norman v. United States, F.2d (9th Cir. 1970); Gable v. 
Jenkins, 309 F. Supp. 998 (N.D. Ga. 1969), afi'd per ewrienn, 397 U.S. 592 (1970).

1014 354 U.S. 476 (1957). In Roth the Supreme Court affirmed a conviction for mailing 
obscene material. Id. at 494; see 18 U.S.C. § 1461 (1964). Considering the history of 
obscenity regulation and the universal judgment of legislatures that obscenity should 
be suppressed, the Court concluded that obscenity was “utterly without redeeming 
social importance” and, hence, was not within the protection of the first amend
ment. 354 U.S. at 482-85.

1015/J. at 485.
1016 394 US. at 568.
1017 Stanley emphasized “the right to be free . . . from unwanted governmental in

trusions into one's privacy.” Id. at 564. The Court had previously held that the first, 
third, fourth, fifth, and ninth amendments “have penumbras, formed by emanations 
from those [amendments! that help give them life and substance. . . . Various guaran
tees create zones of privacy.” Griswold v. Connecticut, 381 U.S. 479, 484 (1965). See 
gc/.Trally Katz, supra note 1007, at 204-05 (invasion of a sanctuary); Kaupcr, Penumbras, 
Peripheries, Emanations, Things Fundamental and Things Forgotten: The Griswold 
Case, 64 Mich. L. Rev. 235 (1965).

1018‘“This freedom [of speech and press] . . . necessarily protects the right to 
receive . . .”’ information and ideas. Stanley v. Georgia, 394 U.S. 557, 564, quoting 
Martin v. Struthers, 319 U.S. 141, 143 (1943). Contra, First Amendment Approach, at 
368.

ioi®4O2 US. 351 (1971).
1020 The adult was a postal inspector over the age of 21.



450 The Georgetown Law Journal [Vol. 60:281

paper advertisement.1021 Reversing the lower court’s dismissal of the 
indictment,1022 the Court considered the case controlled by Roth.™23 
Stanley was distinguished on the grounds that the private sanctum of 
Reidel’s home had not been transgressed by unwanted governmental 
intrusion.1024 Although the Constitution protects the possession and 
perusal of obscene materials in the privacy of one’s home, it apparently 
does not protect the material itself or its distribution.1025

1021 A7. at 353. Reidel was charged with violating section 1461 of title 18 of the 
United States Code, which makes it unlawful to use the mails to distribute any “ob
scene, lewd, lascivious, indecent, filthy or vile article, matter, thing, device, or substance 
. . . [or any] written or printed card, letter, circular, book, pamphlet, advertisement, 
or notice of any kind giving information, directly or indirectly, where, or how, or 
from whom, or by what means any of such mentioned matters, articles, or things may be 
obtained .. . .” 18 U.S.C. § 1461 (1964).

1022 402 U.S. at 357.
1023 Af. at 354-55. Roth, like Reidel, was convicted under section 1461 for mailing 

obscene circulars and advertisements.
1024 Id. Stanley did not involve the distribution of obscene materials but only the 

possession of obscenity in the privacy of the home. Reidel’s interpretation of Stanley 
does not preclude the extension of constitutional protection to private possession of 
obscenity outside of one’s home. Reaffirming Staitley the Court stated that the mere 
private possession of obscene matter cannot constitutionally be made criminal, and em
phasized that Stanley focused on the freedom to think and to fantasize. Id. at 354; 
see Stanley v. Georgia, 394 U.S. 557, 564 (1969). However, to limit constitutional pro
tection to possession within the home would establish the home as a “constitutionally 
protected area,” a concept recently discredited by the Court. See Katz v. United 
States, 389 U.S. 347, 350-53 (1967). The Constitution protects people, not places, and 
one’s thoughts and fantasies do not cease upon leaving the home. Moreover, in view 
of the existing uncertainty as to the effect of pornography on societal behavior, the 
only valid governmental interests in suppressing obscenity are in preventing the of 
fensive public display of such material and in regulating the access of juveniles to such 
material. See 394 U.S. at 566-67; Working Papers 1226-37; Comment, Stanley v. 
Georgia: New Directions in Obscenity Regulation?, 48 Texas L. Rev. 646, 656-57 (1970'. 
See generally note 1032 infra. The private possession of obscene materials, either 
within the home or without, poses no threat to these governmental interests.

1025 Reaffirming Roth, the Reidel court declined to recognize a first amendment right 
to distribute or sell obscene material because such a right would necessarily include 
the right to do business in obscenity and use the mails in the process. Recognition of 
constitutional protection for this conduct would effectively overrule the Roth decision 
which conclusively placed obscenity outside the reach of the first amendment. See 
402 U.S. at 354-55.

In a prosecution for mailing obscene material, it is crucial to the distributor's defense 
that his conduct receive first amendment protection. A federal regulation which in
fringes rights protected by the first amendment cannot stand unless it furthers a valid, 
compelling governmental interest which outweighs the infringement on individual 
rights. United States v. O’Brien, 391 U.S. 367, 376-77 (1968); see Stanley v. Georgia, 
394 U5. 557, 565-68 (1969); cf. Sherbert v. Verner, 374 U.S. 398, 403 (1963); NAACP 
v. Button, 371 U.S. 415, 438 (1963). See generally note 1059 infra. If the distribution of 
obscenity is not protected by the first amendment, then a distributor’s argument is 
that the regulation of the flow of private material through the mails is beyond the 
congressional powers to regulate commerce and establish a postal system. See U.S.
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A somewhat different, and perhaps significant, set of facts confronted 
the Second Circuit in United States v. Dellapia,1^ decided prior to 
Reidel. W hereas both Reidel and Roth dealt with public commercial 
distribution of obscene materials, Dellapia involved private, noncom
mercial distribution.1027 Appellant in Dellapia began private correspond
ence10-5 with an engaged couple who advertised in a magazine entitled 
Slinger's Life that they wished to obtain pornographic films from other 
“liberal-minded couples.” Dellapia, desirous of sharing his collection of * * * 
CoNsr. arc. 1, S 8, cis. (3), (7). However, the obscenity laws have consistently been up- 
held against this challenge. See Roth v. United States, 354 U.S. 476, 492-93 (1957) (postal 
power); Public Clearing House v. Coyne, 194 U.S. 497, 506-08 (1903) (Congress may 
ctsignate what may be excluded from the mails); Schindler v. United States, 221 F.2d 
'43, 745 (9th Cir. 1955) (postal and commerce powers). Having acknowledged the 
arguments against the regulation of obscenity, Justice White replied, “Lt J he task of 
restructuring the obscenity laws lies with those who pass, repeal, and amend statutes 
and ordinances. Roth . . . pose Is j no obstacle to such developments.” 402 U.S. at 
357.

1026 433 p.2d 1252 (2d Cir. 1970).
1027 1 he distinction between commercial and noncommercial distribution is

itself, germane to first amendment litigation. See Ginzburg v. United States, 383 U.S. 
463, 474 (1966); New York Times v. Sullivan, 376 U.S. 254, 265-66 (1964). “[C]om- 
mercial activity, in itself, is not justification for narrowing the protection of expression 
secured by the First Amendment.” 383 U.S. at 474. The distinction may be important, 
however, in determining the magnitude of the governmental interest in regulating a 
particular form of distribution. For example, commercial distribution may be more 
likely than noncommercial distribution to affront the sensibilities of the public or to 
expose juveniles to obscenity. See Miller v. United States, 431 F.2d 655, 657 (9th Cir.

of. United States v. Dellapia, 433 F.2d 1252, 1259 (2d Cir. 1970). See also Rowan 
v- United States Post Office Dep’t, 397 U.S. 728 (1970).

Uellapia’s use of the mails to distribute obscene materials should not have rendered 
,lls conduct any less private. A corollary to the first amendment right of free 
sPcvch is the right to receive information, and the public mails have been the traditional 
nit-ans of receiving information. See Lamont v. Postmaster General, 381 U.S. 301, 305-07 

1965) right to receive implies unimpeded delivery by mail); Martin v. Struthers, 
U.S. 141, 143 (1943) (freedom of speech protects right to receive); Milwaukee Publ. 
v. Burleson, 255 U.S. 407, 437 (1921) (Holmes, J., dissenting) (freedom of speech 

Pr°tccts right to use the mails).
i'he first amendment right to use the mails was recently at issue. Rowan v. United 

States Post Office Dep’t, 397 U.S. 728 (1970), noted in Note, Federal Pandering Adver- 
'^ments Statute: T he Right of Privacy Versus the First Amendment, 32 Ohio St.

J- 149 <1971). Rowan upheld the federal pandering advertisements statute under 
uhich an addressee of a pandering advertisement may determine that the advertising 
™aRrial is offensive and insulate himself from all subsequent mailings from that source. 
te 39 U.S.C. S 4009 (Supp. V, 1970). Balancing the addressee’s right to privacy, the 

/ Urt rejected the publishers’ argument that the statute unduly interfered with their 
st iniendment right to communicate through the mails. 397 U.S. at 735-36. It has been 
©8<-">ted that the decision elevates the right of privacy above the right of free ex- 

Prcssion, at least where the expression is in a commercial context. See Note, Pandering, 
tr.it Amendment Rights, and the Right of Privacy, 22 Baylor L. Rev. 442 (1970).

1 he court assumed that the distribution at issue was part of a private, friendly 
CXchange. 433 F2d at 1255 n.ll.

not, in
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erotica for a nominal fee, enthusiastically deposited in the mail a package 
containing the requested films and was eventually arrested and convicted 
for mailing obscene materials.1029 Concluding that Dellapia’s first amend
ment rights were threatened,1"30 the Second Circuit weighed1031 the 
infringement of those rights against the governmental interest in regu
lating obscenity1032 * 1034 and held appellant’s private, noncommercial ex
change of obscene material to be constitutionally protected under 
Stanley

1029 Id. at 1254; see 18 U.S.C. § 1461 (1964).
1030433 F.2d at 1254; see Jacobellis v. Ohio, 378 U.S. 184, 190 (1964) (obscenity’ cases 

involve first amendment derivative rights). The Dellapia court declined to draw the 
“elusive” line between informing and entertaining material. 433 F.2d at 1257; see Win
ters v. New York, 333 U.S. 507, 510 (1948). Moreover, the court recognized that 
criminal sanctions in the obscenity area may have a chilling effect on first amendment 
freedom of expression. 433 F.2d at 1257; see Bantam Books v. Sullivan, 372 U.S. 58, 66 
(1963); Smith v. California, 361 U.S. 147, 150-52 (1959). See also notes 1035-1036 fnfrj 
and accompanying text.

1031 The court explained that in the wake of confusion left by Stanley, questions 
involving obscenity and first amendment rights can be answered only “by a case In
case accommodation of legitimate competing interests.” 433 F.2d at 1255; see United 
States v. Various Articles of “Obscene” Merchandise, 315 F. Supp. 191 (S.D.N.Y. 1970), 
appeal dismissed, 403 U.S. 942 (1971). See generally Engdahl, Requiem for Roth: 
Obscenity Doctrine is Changing, 68 Mich. L. Rev. 185 (1969); note 1025 supra.

1032 Among the governmental interests advanced in support of obscenity regulation 
are (1) preventing sexual arousal in adults; (2) preventing serious criminal activity 
in adults; (3) preventing unwarranted offenses to others; (4) regulating the access of 
juveniles to sexual materials; (5) prohibiting commercial exploitation of interest in sex. 
and (6) maintaining morality. Working Papers 1203-10; see Rcdrup v. United States. 
386 U.S. 767 (1967); Emerson, Toward A General Theory of the First Amendment, 
72 Yale L.J. 877, 937-39 (1963); Tucker, supra note 1008, at 567-73; Note, supra note 
1010. See generally Levine, Sexual Sensationalism and the First Amendment: The 
Supreme Court's Qtiestionable Regime of Obscenity Adjudication, 42 N.Y.S.B.J. 193 
(1970).

1033433 F.2d at 1255, 1257, 1259. In a democracy, each individual is “free to work
out [his] salvation in [his] own way.” Id. at 1258-59.

1034 See notes 1017-1018 supra.
1035 There is language in the court’s opinion which supports cither interpretation. 

For example, the court repeatedly emphasizes “the privacy that Stanley protects.” 433 
F.2d at 1258, 1259. At one point the court speaks of the possibility of waiving the 
right to privacy by engaging in a commercial enterprise. Id. at 1259. Moreover, the 
court asserts that in order to reach its decision it need not question the Roth holding 
that obscenity remains unprotected by the first amendment. Id. at 1257. On the other 
hand, the court discusses the chilling effect obscenity regulation may have on free 
expression and states that “[w]e are concerned with Dellapia’s privacy not merely for 
its own sake, but because this kind of prosecution bristles with hazards to free 
speech.” Id.

As in Stanley it is not clear in Dellapia whether the protected 
first amendment right was that of privacy or that of speech.1035 How



1971] Circuits Note: Criminal 453

ever, if Dellapia is to survive the Reidel decision, its foundation on the 
right to privacy must be considered paramount.1036

FLAG DESECRATION

Two federal courts of appeals considered first amendment challenges 
to Hag desecration laws1037 this term. In Hoffman v. United States,™38 
Abbie Hoffman urged the District of Columbia Circuit to reverse his 
conviction under the federal flag desecration law,1039 arguing that the

Even this interpretation of Dellapia will not survive Reidel if that decision is 
interpreted broadly to exclude from first amendment protection all distribution of 
obscene material, whether it be private and noncommercial or public and commercial. 
See note 1025 supra and accompanying text.

Between 1895 and 1906, in response to the increasingly widespread use of the 
nag in commercial advertising and the frequent instances of flag destruction during 
the 1896 presidential campaign, over half the states enacted laws prohibiting flag dese- 
cration and the use of the flag in commercial advertising. See Commissioner's Prefatory 
Note to 9B Uniform Laws Ann. 48-49 (1966). The remaining states enacted flag 
desecration statutes during the “red scare” of World War I. See Note, Flag Burning, 
Hag M'azing and the Law, 4 Valparaiso U.L. Rev. 346, 347 (1970). Following the 
'V flag burnings by Vietnam war protestors, 90 bills were introduced in the first 
session of the 90th Congress making flag desecration a federal crime. Id. at 348. In 
1 <8, the Federal Flag Desecration Act was passed. 18 U.S.C. § 700(a) (Supp. V, 1970). 
Sc. also Prosser, Desecration of the Flag, 3 Ind. Legal F. 159 (1969); Note, supra, 
at 362-67.

1 arly constitutional challenges to flag desecration laws were generally successful. 
See Ruhstrat v. People, 185 Ill. 133, 57 N.E. 41 (1900); People ex rel. McPike v. Van de 
Carr, 1"8 N.Y. 425, 70 N.E. 965 (1904). However, in affirming a conviction for placing 
an American flag on a beer bottle label, the Supreme Court held Nebraska’s flag dese
cration law to be a constitutional means “to encourage . . . people to love the Union.” 
Halter v. Nebraska, 205 U.S. 34, 42-43 (1907). The underpinnings of the Halter decision 
have been severely weakened by a subsequent decision where the Court held that 
mandatory flag salutes in public school exercises violated the first amendment. See 
Board of Educ. v. Barnette, 319 U.S. 624, 642 (1943). These compulsory acts of 
patriotism were particularly distasteful to the Court because they represented an attempt 
by the state to prescribe political orthodoxy. See id. at 640-42. Recently, the Court 
rdied on the Barnette decision in holding that a state’s interest in encouraging patriotism 
is insufficient to justify the encroachment on first amendment freedoms occasioned by 
a law prohibiting verbal desecration of the flag. Street v. New York, 394 U.S. 576, 590-93 
<4969see note 1059 infra. The appellant in Street had been arrested after he publicly 
burned his American flag and announced, “[wel don’t need no damn flag.” Id. at 579. 
His conviction under New York’s flag desecration law was reversed because it may 
have rested on his words alone, and verbal expression of one’s attitude toward the flag 
is protected bv the first amendment. Id. at 594.

103fi 445 F.2d 226 (D.C. Cir. 1971) (Fahy, J.; MacKinnon & Robb, JJ., concurring).
1039 Section 700 of title 18 of the United States Code provides that it shall be unlawful 

to “knowingly cast contempt upon [the American flag] by publicly mutilating, defacing, 
defiling, burning, or trampling upon it.” 18 U.S.C. 5 700(a) (Supp. V, 1970). “Flag” is 
defined as:

any flag, standard, colors, ensign, or any picture or representation of 
either ... of any size evidently purporting to be [the American flag], or a 
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statute was unconstitutional on its face for overbreadth,* 1040 or alterna
tively was unconstitutional as applied to his particular conduct.1041 The 
court avoided a decision on these issues by construing the federal statute 
to exclude Hoffman’s conduct from its proscription.1042 1043 In contrast, the 
Second Circuit in Long Island Vietnam Moratorium Comm. v. Cahn™ 
squarely addressed the first amendment issue and declared unconstitu
tional1044 a portion of the New York flag desecration statute.1045 *

picture or a representation of [the American flag], upon which shall be 
shown the colors, the stars and the stripes, in any number of either thereof, 
or of any part or parts of either, by which the average person seeing the 
same without deliberation may believe the same to represent [the American 
flag].

Id. § 700(b) (Supp. V, 1970).
1040 445 F.2d at 227. See generally note 1073 infra.
1041 445 F.2d at 228. See generally note 1074 infra.
1042445 F.2d at 228; see notes 1046-1055 infra and accompanying text.
1043 437 F.2d 344 (2d Cir. 1970).
1044 Id. at 346; see notes 1057-1065 infra and accompanying text.
1045 N.Y. Gen. Bus. Law § 136(a) (McKinney 1968). This section makes it unlawful 

to display “any word, figure, mark, picture, design, drawing, or any advertisement” upon 
the American flag. The definition of “flag” is the same as the federal definition. See 
note 1039 supra.

1046445 F.2d at 227. The shirt was not homemade, but was manufactured com
mercially. It is pictured in [Washington] Evening Star, Oct. 3, 1968, § A, at 1, col. 2.

A flag desecration statute which defines “flag” too broadly may be void for vagueness 
and overbreadth. See Long Island Vietnam Moratorium Comm. v. Cahn, 437 F.2d 344, 
348 (2d Cir. 1970); Parker v. Morgan, 322 F. Supp. 585, 588 (W.D.N.C. 1971); notes 
1060-1061 infra and accompanying text. The most common definition is that used in 
the federal flag desecration statute. Regarding that definition, the court in Parker v. 
Morgan commented: “Read literally, it may be dangerous ... to possess anything 
red, white, and blue. Such a definition is a manifest absurdity.” 322 F. Supp. at 588.

1047 445 F.2d at 227. One button read “Wallace for President, Stand Up for America;’' 
the other, “Vote Pig Yippie in Sixty-Eight.”

1048 Id. at 228; see Cow’gill v. California, 396 U.S. 371 (1970) (wearing vest made 
from flag); Tinker v. Des Moines Independent Community School District, 393 U.S. 
503 (1969) (wearing black armbands); Board of Educ. v. Barnette, 319 U.S. 624 (1943) 
(refusing to salute flag); Stromberg v. California, 283 U.S. 359 (1931) (display of red 
flag); Long Island Vietnam Moratorium Comm. v. Cahn, 437 F.2d 344, 348-49 (2d Cir. 
1970) (peace symbol superimposed on American flag); Crosson v. Silver, 319 F. Supp. 
1084, 1086-87 (D. Ariz. 1970) (public flag burning); Hodsdon v. Buckson, 310 F. Supp. 
528, 533 (D. Del. 1970) (display of flag on left, rather than right, side of house and at 
half mast, while U.N. flag flown at position of honor on the right). See generally T. 
Emerson, The System of Freedom of Expression 88 (1970); Barron, Access to the Press

In Hoffman, the arrest had occurred near a congressional office build
ing where appellant was to testify at a hearing before the House Un- 
American Activities Committee. In protest to the hearing, he wore a 
shirt which resembled the American flag1040 and on which were pinned 
two political buttons.1047 The court noted that symbolic expression of 
opinion is entitled to first amendment protection,1048 and hence, to avoid 
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constitutional infirmity, a statute must be construed so that free ex
pression is curtailed to the minimum degree; in other words, only where 
it is clearly required by the statutory language.1049 The court, citing 
legislative history1050 as proof that Congress recognized the first amend
ment problem and tried to avoid it by using limited and narrow lan
guage,1051 concluded that Congress intended to make criminal only 
physical mutilation, defacement, or defilement of the flag.1052 Because 
neither wearing the shirt nor pinning buttons upon it was within this 
construction, Hoffman’s conviction was reversed.1053

-J A’eu’ Frrrr Amendment Right, 80 Harv. L. Rev. 1641 (1967); Note, Freedom of 
Speech and Symbolic Conduct: The Crime of Flag Desecration, 12 Ariz. L. Rev. 71, 
"2 19’0;; Note, Symbolic Conduct, 68 Colum. L. Rev. 1091 (1968); Note, supra note
1017, at 351. To receive first amendment protection an act must be performed with 
the desire or intent that it be interpreted symbolically and with the reasonable ex
pectation that it will be so interpreted by the audience. See Note, Symbolic Conduct, 
68 Colum. L. Rev. 1091, 1109-17 (1968). One court has observed that “[mjost, if not all, 
conduct associated with the United States flag is symbolic speech.” 319 F. Supp. at 
1 S6. But see Parker v. Morgan, 322 F. Supp. 585, 592-93 (W.D.N.C. 1971) (“[t]he flag, 
qua flag, is not always in every context saying something . . . .”).

’ : * 445 F.2d at 228; see Watts v. United States, 394 U.S. 705, 707-08 (1969); United 
States v. Rumelv, 345 U.S. 41, 45 (1953).

1050 445 F.2d at 228. “The bill does not prohibit speech, the communication of ideas, 
or political dissent or protest. . . . The bill docs prohibit public acts of physical dis
honor or destruction of the flag . . . .” S. Rep. No. 1287, 90th Cong., 1st Sess. 3 (1968).

1051 445 F.2d at 228; see note 1039 supra.
1052445 p.2d at 228, 229; see Parker v. Morgan, 322 F. Supp. 585, 590 (W.D.N.C. 

1971); State v. Saionz, 23 Ohio App. 2d 79, 83, 261 N.E.2d 135, 138 (1969). Concerning 
the range of activity which a flag desecration law may constitutionally proscribe, the 
court in Varker v. Morgan said, “the line must be drawn at the point of contemptuous 
physical contact with the clearly defined flag and . . . physical protection of the flag 
itself is the outermost limit of the state’s legitimate interest.” 322 F. Supp. at 590.

1053 445 F.2d at 229.
10'4 If it is only a breach of custom to place a design upon a flag for which 

no penalty is imposed, it is certainly not to be inferred that Congress in
tended to make it a criminal offense to place a political-type button upon 
a shirt resembling a flag. Clearly it is necessary to find something more 
.... That extra requirement ... is that there must be some proof that 
rhe accused acted with the requisite intent to knowingly cast contempt 
upon the flag.

Id. at 230 (MacKinnon, J., concurring); see Hodsdon v. Buckson, 310 F. Supp. 528, 
531 n.2 (D. Del. 1970); 36 U.S.C. § 176(g) (1964) (no design should be placed upon 
the flag).

Concurring, Judge MacKinnon shifted the discussion away from the 
physical defilement issue and focused instead on the meaning of “know
ingly cast contempt.” He concluded that the statute was not violated, 
absent a showing of specific intent to cast contempt upon the flag.1054 
In this case specific intent could not be inferred from pinning political 
buttons on the flag-shirt, nor could it be inferred merely from Hoffman’s 
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controversial reputation.1055 On the contrary, his evident intent was to 
cast contempt upon the House Un-American Activities Committee 
by displaying the flag not contemptuously, but “as a high symbol of 
America.” 1056

1055 445 F.2d at 230-31 (MacKinnon, J., concurring).
1056 Id. at 231. But see United States v. Dratz, 6 Crim. L. Rptr. 2336 (Navy Ct. Mil. 

Rev., Jan. 6, 1970). Here a conviction under the Federal Flag Desecration Act for 
writing “revolution” on the flag was affirmed. Appellant argued that his act was 
patriotic in that he intended to demonstrate the “continuing nature of the American 
revolution.”

1057 437 F.2d 344 (2d Cir. 1970).
1058 See note 1045 supra.
1059437 F.2d at 349-50; see United States v. O’Brien, 391 U.S. 367, 316-11 (1968). 

In O’Brien, the Supreme Court considered the constitutionality of the federal statute 
making it a criminal offense to destroy a registration certificate issued by the Selective 
Service System. But the test the Court used is generally applied to flag desecration 
statutes as well. See, e.g., Street v. New York, 394 U.S. 576, 594 (1969); Crosson v. 
Silver, 319 F. Supp. 1084, 1087-89 (D. Ariz. 1970); Hodsdon v. Buckson, 310 F. Supp. 
528, 534-35 (D. Del. 1970); United States v. Ferguson, 302 F. Supp. 1111, 1113-14 (N.D. 
Cal. 1969); People v. Radich, 26 N.Y.2d 114, 121-24, 257 N.E. 2d 30, 34-36, 308 N.Y.S.2d 
846, 851-54 (1970), aff’d by an equally divided court, 401 U.S. 531 (1971) (per curiam). 
To justify incidental limitations on first amendment freedoms the Government must 
show that (1) the statute is within the constitutional authority of the Government; (2) it 
furthers an important or substantial governmental interest; (3) the governmental interest 
is unrelated to the suppression of free expression; and (4) the restriction on first amend
ment freedoms is no greater than is essential to the furtherance of that interest. 391 
U.S. at 377. See generally Alfange, Free Speech and Synbolic Conduct: The Draft- 
Card Burning Case, in 1968 Sup. Ct. Rev. 1.

The Government’s primary problem is to identify a valid governmental interest suf
ficiently important to justify attaching criminal penalties to expressive acts of flag 
desecration. The interests most often advanced are: (1) deterring the actor from 
inciting others to commit unlawful acts such as riot or revolution; (2) preventing the 
actor from provoking others to retaliate physically against him, thereby causing a 
breach of the peace; (3) protecting the sensibilities of passers-by who might he 
shocked by the act of flag desecration; and (4) assuring that the actor, regardless of 
the impact of his act upon others, shows proper respect for the flag. See Street v. New 
York, 394 U.S. 576, 590-91. See generally Loewy, Punishing Flag Desecrators: The 
Ultimate in Flag Desecration, 49 N.C.L. Rev. 48, 77-85 (1970); Prosser, supra note 1037, 
at 209-27; Note, Freedom of Speech and Symbolic Conduct: The Crime of Flag Dese
cration, 12 Ariz. L. Rev. 71 (1970). Justice Harlan, writing for the majority in 
Street, considered each of these interests and held them insufficient to justify punishing 
appellant for words contemptuous to the flag. 396 U.S. at 590-93; see note 1037 supra. 
Although Street was tried for multilating a flag by burning it, his words at the time of 
the incident formed the pivotal issue in the suit, since the Court had decided to apply 
the Stromberg rule that the conviction would have to be set aside if it could have been

In the Long Island case1057 the Second Circuit considered a con
stitutional challenge to that section of New York’s flag desecration 
statute which prohibits the display of any word or design upon the 
American flag.1058 Unable to find any valid state interest which justified 
making criminal such a broad range of activity,1059 the court struck 
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down the statute because constitutionally protected visual communica
tion1'^ may be swept within its ambit.1061 Furthermore, the statute suf
fers the constitutional maladies of vagueness1062 and susceptibility to 

based on Street’s words alone rather than on his actions. Therefore, the case left un
resolved the question of whether any of these interests will justify criminal punishment 
for physical acts of flag desecration.

Where a state flag desecration statute is at issue, there is a strong governmental 
interest in preventing a breach of the peace. See, e.g., Halter v. Nebraska, 205 U.S. 
34, 41 (1907); Crosson v. Silver, 319 F. Supp. 1084, 1088 (D. Ariz. 1970); Hodsdon v. 
Buckson, 310 F. Supp. 528, 535 (D. Del. 1970); People v. Von Rosen, 13 I11.2d 68, 70-71, 
147 NE.2d 327, 329 (1958); People v. Radich, 26 N.Y.2d 114, 119, 257 N.E.2d 30, 35-36, 
508 N.Y.S2d 846, 849-50 (1970). See generally N.Y. Times, May 9, 1970, § 1, at 1, col. 5 

70 persons injured when construction workers attacked peace demonstrators in order 
to raise flag to full staff from half staff). Indeed, such laws have generally been upheld 
on the basis of this interest in keeping the peace as long as the statute meets the fourth 
O'Brien requirement that infringement of first amendment freedoms be no greater 
than is essential. 391 U.S. at 377; see 319 F. Supp. at 1089-90 (interest not met); 310 F. 
Supp. at 534-35; People v. Cowgill, 274 Cal. App. 2d 923, 927, 78 Cal. Rptr. 853, 855 
Ct. App. 1969), appeal dismissed, 396 U.S. 371 (1970).

W here the federal flag desecration statute is at issue, the validity of the federal gov
ernment's interest in preventing a local breach of the peace is less clear. The federal 
law is predicated instead on an interest in preserving patriotism and assuring respect for 
the flag. See United States v. Ferguson, 302 F. Supp. 1111, 1114 (N.D. Cal. 1969). 
Curiously, Ferguson was decided without mentioning Street, wherein the validity of 
this governmental interest had been seriously questioned. Justice Harlan, writing for 
'he majority in Street, reaffirmed “the freedom to express publicly one’s opinions about 

ir flag, including those opinions which are defiant or contemptuous.” 394 U.S. at 
'93. See also Board of Educ. v. Barnette, 319 U.S. 624, 641-42 (1943) (on individualism); 
note 1037 supra. In this context the distinction between speech and nonspeech does 
not appear significant. Moreover, this governmental interest in preserving patriotism 
seems directly related to the suppression of free expression, in violation of the third 
O'Brien requirement. Nevertheless, in Hoffman v. United States the court indicated 
without elaboration that the governmental interest in assuring respect for the flag 
is a sufficient constitutional basis for the federal flag desecration law: “[W]e have 
Wtle doubt that the interest of the people in the flag of the United States enables 
Congress bv appropriate legislation to protect it from desecration.” 445 F.2d at 228; 
see Street v. New York, 394 U.S. 576, 605 (1969) (Warren, C.J., dissenting).

Several other interests of the federal government have been advanced in support of 
the Federal Flag Desecration Act. Maintenance of respect for the flag at home is said 
to be essential in maintaining respect for the country abroad. Without the respect 
of other countries, the United States could not conduct her foreign affairs effectively. 
See Prosser, supra note 1037, at 209-14. Furthermore, acts of flag desecration at home 
may have a demoralizing effect on American servicemen overseas. Id. at 214-15.

1060 437 F2d at 348-49. See generally note 1048 supra.
1061437 p 2d at 348-50. Having found no substantial governmental interest which 

would bring the case within O'Brien, the court based its decision on the traditional over
breadth doctrine. Id. at 350; see note 1073 infra. As examples of innocent emblems 
" hich are within rhe statute’s proscription, the court mentioned campaign posters, mili
tary recruiting posters, and those reproductions of the face of President John F. 
Kennedy superimposed upon a picture of the flag, which hang on the walls of homes all 
over the country. 437 F.2d at 348.

1062437 F.2d at 350; see Parker v. Morgan, 322 F. Supp. 585, 588 (W.D.N.C. 1971); 
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discriminatory and selective enforcement.* 1063 Whether or not the statute 
was constitutional on its face, the court found it unconstitutional as 
applied to the particular emblem at issue—a peace symbol superimposed 
on the stars and stripes.1064 In so holding, the court emphasized the 
political relevance of the emblem as well as the absence of a valid state 
interest.1065

Comment, Flag Desecration as Constitutionally Protected Symbolic Speech, 56 Iowa 
L. Rev. 614, 628-30 (1971). See generally Note, The Void for Vagueness Doctrine in 
the Supreme Court, 109 U. Pa. L. Rev. 67 (1960). The void for vagueness doctrine 
traditionally has been couched in the following language: “A statute which either 
forbids or requires the doing of an act in terms so vague that men of common in
telligence must necessarily guess at its meaning and differ as to its application violates 
the first essential of due process of law.” Connally v. General Construction Co., 269 
U.S. 385, 391 (1926).

1063 437 F.2d at 350. See generally note 1075 infra.
1064 437 F.2d at 350.
1065 Id.-, see note 1059 supra.
1066 In Long Island Vietnam Moratorium Comm., the court commented that the 

statutory section at issue was not designed to prevent breaches of the peace, thereby 
implying that a statute so designed may perhaps weigh more heavily on the constitu
tional scales. See 437 F.2d at 349. Physical mutilation of the flag, required for convic
tion under Hoffman, is more likely to generate a violent response than would merely 
wearing clothing which resembles the flag, since the dcsecrator’s intent is clearer when 
he physically defiles the flag. Moreover, a physical act of destruction is more likely 
to elicit another physical act in response.

1067 443 F.2d 721 (D.C. Cir. 1971) (Leventhal, J., Bazelon, C.J.; Robinson, J.).
1068 See notes 1076-1079 infra and accompanying text.
1069 It shall not be lawful for any person ... to congregate and assemble in 

any street ... or in or around any public building . . . and engage in loud 
and boisterous talking or other disorderly conduct, or to insult or make 
rude or obscene gestures or comments or observations on persons passing 
by, or in their hearing, or to crowd, obstruct, or incommode, the free use 
of any such street, ... or the free entrance into any public or private 
building ....

D.C. Code Ann. § 22-1107 (1967).

Ironically, in both of these decisions, the acts charged fell within the 
proscription of the applicable flag desecration statute on its face, vet 
in neither was the conviction upheld. In view of the hazards to first 
amendment freedoms posed by punishing expressive acts of flag dese
cration, the courts are hesitant to convict flag desecrators, tending to re
quire that punishable acts of flag desecration involve circumstances 
which pose a recognizeable threat of violence.1066 1067

UNLAWFUL ASSEMBLY

Although deciding Lange v. United States1061 on other grounds,1068 
the District of Columbia Circuit acknowledged that substantial consti
tutional questions exist regarding the District of Columbia’s unlawful 
assembly statute.1069 Appellant Lange, who had been arrested at a 
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demonstration at the Capitol,1070 contended that her conduct was pro
tected bv the first amendment1'171 and challenged the constitutionality 
of her conviction under the statute1072 on the grounds that: (1) the 
statute is unconstitutional for overbreadth and is consequently void on 
its face;1"7: (2) the statute is unconstitutional as applied to appellant who

1070 Appellant was arrested at the foot of a stairway leading to a Capitol terrace on 
w hich another mass arrest was occurring. Other arrestees were being led down the 
stairs when appellant’s group sat down, singing, at the foot of the stairway. Appellant 
was charged with congregating with others and (1) engaging in loud and boisterous 
talking- and other disorderly conduct; (2) crowding, obstructing, and incommoding 
the free use of a public building. 443 F.2d at 727-28; see D.C. Code Ann. § 22-1107 
(1967).

1071 443 F2d at 725. Appellant’s arrest occurred during a demonstration at the 
Ca; itol in support of the legislative goals of the Poor People’s Campaign. Public 
demonstrations at the site of the legislature are entitled to first amendment protection. 
See Addcrley v. Florida, 385 U.S. 39, 41 (1966); Edwards v. South Carolina, 372 U.S. 
22 >, 235 ( 1963). Consequently, they can be prohibited only by a narrowly drawn 
-•a- me which furthers a valid governmental interest outweighing the infringement on 
protected first amendment freedoms. See United States v. O’Brien, 391 U.S. 367, 376-77 
(1968); Cox v. Louisiana, 379 U.S. 536, 554-55, 558-59, 562-64 (1965); Edwards v. South 
Carolina, 372 U.S. 229, 236-38 (1963); Barenblatt v. United States, 360 U.S. 109, 126-27 
(1959); Xiemotko v. Maryland, 340 U.S. 268, 282-83 (1951) (Frankfurter, J., concur- 
ring); Terminiello v. Chicago, 337 U.S. 1, 4 (1949). See generally Alfange, Free Speech 
and the Draft-Card Burning Case, in 1968 Sup. Ct. Rev. 1; Strong, Fifty Years of 
"(.car and Present Danger”: From Schenck to Brandenburg—And Beyond, in 1969 
Sup. Ct. Rev. 41.

1 he governmental interests most often advanced to justify prohibition of demon- 
strations are: (1) an interest in keeping the streets clean; (2) an interest in keeping the 
streets open to traffic, or buildings open for their normal use; and (3) an interest in 
preventing breaches of the peace. See Edwards v. South Carolina, supra, at 236-37; 
Xiemotko v. Maryland, supra, at 276-81 (Frankfurter, J., concurring).

1 72 Appellant also challenged her conviction on the grounds that the criminal juris
diction of the District of Columbia Court of General Sessions does not extend to 
cases where the maximum penalty may be both fine and imprisonment. 443 F.2d at 722.

’• ' 443 F.2d at 725. The overbreadth doctrine renders a statute unconstitutional if the 
statute, as written and authoritatively construed, permits the punishment of conduct 
which the stare cannot constitutionally prohibit. See, e.g., United States v. Robel, 389 
L S. 258, 264-66 (1967); Kcyishian v. Board of Regents, 385 U.S. 589, 603-04 (1967); 
Brown v. Louisiana, 383 U.S. 131, 143-50 (1966) (Brennan, J., dissenting); Cox v. 
Louisiana, 379 U.S. 536, 551-52 (1965); Edwards v. South Carolina, 372 U.S. 229, 237-38 
(1963); Thornhill v. Alabama, 310 U.S. 88, 101-06 (1940); Stromberg v. California, 
283 U.S. 359, 369 (1931). See generally Note, The First Amendment Overbreadth 
Doctrine, 83 Harv. L. Rev. 844 (1970). A statute which makes protected conduct 
criminal is unconstitutional, regardless of the magnitude of the governmental interest 
served, unless alternative, less drastic means for accomplishing the same basic govern
mental purpose arc unavailable. Compare Keyishian v. Board of Regents, supra, at 602 
'lr-d Shelton v. Tucker, 364 U.S. 479, 488 (1960) avith United States v. Robel, supra, at 
271-72 (Brennan, J., concurring). See generally Note, Less Drastic Means and the First 
Amendment, 78 Yale L.J. 464 (1969).

In Cox v. Louisiana, the Court held unconstitutional for overbreadth a Louisiana 
statute making it unlawful to congregate on a public street or any other place with the 
intent to provoke a breach of the peace, or under circumstances such that a breach 
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was engaged in constitutionally protected conduct;llJ71 and (3) the 
statute is unconstitutional because it lends itself to dicriminatory and 
selective enforcement.1075 Despite a lengthy discussion of these issues, 

of the peace may be occasioned thereby, when followed by failure to comply with 
an order of the police to disperse. See La. Rev. Stat. § 14:103.1 (Supp. 1962). In 
particular, the statute was overbroad because the Louisiana supreme court had broadlv 
defined “breach of the peace” as “to agitate, to arouse from a state of repose, to 
molest, to interrupt, to hinder, to disquiet.” State v. Cox, 244 La. 1087, 1106, 156 
So. 2d 448, 455 (1963).

To avoid the constitutional infirmity of overbreadth, the courts have construed the 
District of Columbia unlawful assembly statute to require the additional element that 
the circumstances be such as to threaten a breach of the peace. A breach of the peace 
is threatened when there is a substantial risk of provoking violence. See Williams v. 
District of Columbia, 136 U.S. App. D.C. 56, 59, 419 F.2d 638, 641 (1969) (profane or 
indecent language clause); Adams v. United States, 256 A.2d 563, 564-65 (D.C. Ct. App. 
1969) (assembly7 in the street clause); Circuit Note: 1968-1969 Term, at 200-01. This 
additional element must appear in the indictment or information. Relying on this 
precedent, appellant in the instant case argued that the information failed to state an 
offense, in view of its failure to contain the crucial breach of the peace allegation 
443 F.2d at 727.

1074 Under some circumstances an accused’s conduct is such that he cannot constitu
tionally be punished under any statute. Brown v. Louisiana, 383 U.S. 131, 141-42 (1966) 
(peacefully and quietly protesting segregation policy in a public library); Edwards v. 
South Carolina, 372 U.S. 229, 235-36 (1963) (nonviolent demonstration at legislature 
which did not obstruct traffic). Under this approach the statute at issue is not rendered 
void. The court examines the particular conduct rather than the scope of the statute 
involved.

The conduct involved in Edwards was a demonstration at the South Carolina State 
House by 187 students who sang, stamped their feet, clapped their hands, and refused 
to disperse when ordered to by police. 372 U.S. at 233. The Supreme Court held that 
this was “an exercise of [first amendment] rights in their most pristine and classic 
form” and was protected by the first and fourteenth amendments. Id. at 235-36. In the 
instant case appellant argued that if the conduct in Edwards could not be punished, 
neither could the conduct of her group of 34 Quakers who sat, singing, on the steps of 
the United States Capitol, even though they had been warned against this action by 
the police.

1075 443 F.2d at 726. Convictions under statutes which fail to provide enforcement 
officials with adequate guidance concerning what is proscribed, and which are conse
quently enforced at the unbridled discretion of a public official, have been successfully 
challenged as violating the fourteenth amendment guarantee of equal protection, as 
well as the first amendment guarantee of freedom of speech, assembly, and petition. 
Cox v. Louisiana, 379 U.S. 536, 555-58 (1965); Niemotko v. Maryland, 340 U.S. 268, 
273 (1951); Hague v. CIO, 307 U.S. 496, 516 (1939); Yick Wo v. Hopkins, 118 U.S. 
356, 373-74 (1886). See generally Note, supra note 1062, at 82 n.78, 112-15. Where, as 
in the present case, a federal rather than a state statute is involved, the equal protection 
guarantee can be found in the fifth rather than the fourteenth amendment. See Shapiro 
v. Thompson, 394 U.S. 619, 642 (1969); Bolling v. Sharpe, 347 U.S. 497, 498-99 (1954). 
The vice of such a statute is that it allow’s a public official to act as a censor in determin
ing whose views will be heard and whose will not. 379 U.S. at 557.

In the present case appellant’s proffer of evidence showing arbitrary and selective 
enforcement by the Capitol Police of the various laws governing assemblies on grounds 
of the Capitol was barred as irrelevant. The District of Columbia Circuit noted, how- 
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the court preferred to rest its decision on the narrower ground that the 
evidence did not support a conviction on the information.1076 Appellant 
had been charged with obstructing the free use of a public building,1077 
but the evidence established that her group had been blocking only one 
of many entrances to the Capitol1078 and, more importantly, that this 
entrance had already been blocked by police involved in other opera
tions.1179 Accordingly, the evidence was insufficient to show that ap
pellant's conduct had in fact obstructed the free use of the Capitol.

ever, that another court had found arbitrary and unconstitutional selective enforcement 
of the Capitol grounds anti-demonstration statute under which appellant originally had 
been charged. 443 F.2d at 727; see United States v. Nicholson, No. 20210-69A (D.C. 
Ct. Gen. Sess. June 19, 1969), aff'd, 263 A.2d 56 (D.C. Ct. App. 1970); D.C. Code Ann. 
S 9-124 (1967).

A substantial constitutional question also exists regarding the obstruction of public 
. -ssages clause of the District of Columbia unlawful assembly statute. See note 1069 
r/prj. At the trial of the present case, the Government sought to amend the informa
tion to further allege a violation of that clause, but the motion was denied and the 
'Lstructing public passages clause was consequently not at issue on appeal. See 443 

i 2d at 728. However, the court’s opinion indicates that this clause, as well as the 
blocking a public building clause which was at issue, may suffer from the constitu- 
nonal defect of discriminatory enforcement. The selective enforcement finding of 
Xicholson is equally relevant to both clauses. Furthermore, in discussing the dis
criminatory enforcement issue, the court emphasized the very language in Cox which 
dealt with the unconstitutionality of Louisiana’s obstructing public passages law. 443 
F.2d at 726.

10,6443 F.2d at 727-28. This ground of decision has been repeatedly used in other 
mass demonstration" cases. See, e.g., Gregory v. Chicago, 394 U.S. Ill, 112 (1969); 

Brown v. Louisiana, 383 U.S. 131, 141 (1966); Garner v. Louisiana, 368 U.S. 157, 173-74 
(1961).

1077 443 F.2d at 727-28; see D.C. Code Ann. § 22-1107 (1967).
107S I he court left unresolved the issue of whether an incidental blockage in the 

course of a demonstration of one of several entrances to a public building may be 
prohibited. 443 F.2d at 728. The governmental interest is in keeping the building open 
for its normal use. As long as substantial access to the building is available, the in
convenience to the public of having to use another entrance does not justify an en
croachment on a demonstrator’s free speech and assembly rights. See generally note 
1071 supra.

1079 44? F.2d at 728.
080 Although much attention has centered on the racial violence and student protests 

of the 1960’s, civil disorder in America can hardlv be characterized as a recent 
phenomenon. Aside from the various American Indian revolts, the earliest major 
civil disorder occurred in the 1740’s when farmers marched on Boston in support of 
a land bank law. See J. Skoi.nick, The Politics of Protest 8-24 (1969). It is the 
disorders of the 1960’s, however, which have prompted local governments to adopt 
emergency plans for controlling civil disorder. See generally D. Farmer, Civil Disorder

THE MASS ARREST PROBLEM

In recent years, as massive civil disorders have become increasingly 
widespread,10"’ the police have been forced to confront the problem 
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of efficiently maintaining order without unduly infringing on citizens' 
constitutional rights.1081 A commonly used tactic, valued primarily for 
its efficiency, has been the mass arrest of persons on the streets during 
a disorder.1082 Although they often prove efficient, mass arrests may

Control (1968). The civil disorders of the 1960’s have received extensive treatment. 
See generally R. Goldfarb, The Administration of Justice in Washington, D.C. 
During the Disorder of April 1968 (1968); National Advisory Comm’n on Civil 
Disorders, Report (1968); Law and Order—Police Encounters (M. Lipsky ed. 1970); 
Riot in the Cities (R. Chikota & M. Moran eds. 1970); Project, Criminal Justice in Ex
tremis: Administration of Justice During the April 1968 Chicago Disorder, 36 U. Chi. 
L. Rev. 455 (1969); Comment, The Response of the Washington, D.C. Community and 
its Criminal Justice System to the April 1968 Riot, 37 Geo. Wash. L. Rev. 862 
(1969); Comment, The Administration of Justice in the Wake of the Detroit Civil 
Disorder, 66 Mich. L. Rev. 1542 (1968). See also McGonagle, Emergency Detention 
Acts: Peacerine Suspension of Civil Rights with a Postscript on the Recent Canadian 
Crisis, 20 Cath. U.L. Rev. 203 (1970).

1081 See Greene, A Judge's View of the Riots, D.C.B.J., Aug.-Oct. 1968, at 24; Note, 
Riot Control: The Constitutional Limits of Search, Arrest and Fair Trial Procedure, 68 
Colum. L. Rev. 85 (1968).

Broadly speaking, the necessity for particular police action must be balanced against 
the degree of infringement on individual rights. See Terry v. Ohio, 392 U.S. 1, 10-11, 
20-21 (1968) (fourth amendment guarantee against unreasonable searches and seizures). 
Where communicative conduct protected by the first amendment is at stake, the 
governmental interest served by the police action must be substantial, and the infringe
ment on first amendment rights must be no greater than is essential to the furtherance 
of that interest. Cf. United States v. O’Brien, 391 U.S. 367, 376-77 (1968); note 1059 
supra. See generally Smith & Smith, First Amendment Freedoms and the Politics of Mass 
Participation: Perspective on the 1967 Detroit Riot, 45 J. Urban L. 503 (1968); Com
ment, Freedom of Expression: The Mass Demonstration and the First Amendment, 31 
Ohio St. L.J. 551, 556-59 (1970). It is doubtful, however, that a court would find the riots 
of the 1960’s or the Mayday attempt to disrupt Washington, D.C. to be communicative 
conduct entitled to first amendment protection. Regardless, the governmental interest 
in maintaining order in these situations is substantial. The critical question is whether 
the drastic measures employed by the police were necessary to maintain order.

Regarding the Mayday mass arrests in Washington, D.C., Superior Court Judpe 
Charles W. Halleck commented that the police and prosecutors chose “order at the 
expense of citizens’ rights.” Washington Post, May 30, 1971, § A, at 9, col. 1. Govern
ment representatives, however, felt that the extraordinary circumstances justified the 
limitation on constitutional rights and praised the police actions. Id., May 6, 1971, § A. 
at 1, col. 7.

1082 Ouring the Washington, D.C. disorder of 1968, the police arrested 6230 out of 
an estimated 20,000 rioters on riot-connected charges. R. Dobrovir, Justice in Timf 
of Crisis: The Administration of Justice in the District of Columbia During the 
Civil Disorders of April, 1968, and in Riot-Related Prosecutions 8 (1969). During 
the Chicago disorder of 1968, approximately 2000 persons were arrested. Project, supra 
note 1080, at 473. In Chicago the police were outnumbered, and isolated “svmbolic" 
arrests proved ineffective. The police thus maintained that mass arrests were the most 
efficient, if not the only, way to maintain order. See Project, supra note 1080, at 478 
n.52.

Mass arrests, especially when coupled with high bail, are closely related to preventive 
detention. The arrests are efficient because no one remains on the street to participate 
in the disorder. According to a Justice Department spokesman, the Department decided 
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also seriously jeopardize the constitutional rights of those arrested.1083

"to try to ‘keep those arrested out of circulation’ for at least 12 hours after their arrest.” 
W ashington Post, May 5, 1971, § A, at 1, col. 7. Preventive detention has been treated 
extensively in legal literature. See R. Dubrovir, supra, at 54-68; Colista & Domonkas, 
Bj;. and Civil Disorder, 45 J. Urban L. 815 (1968); Dodds & Dempsey, Civil Disorders: 
The Impact of Mass Arrests on the Criminal Justice System, 35 Brooklyn L. Rev. 355, 
?"0 1969); Project, supra note 1080, at 570-91; Note, Bail and Preventive Detention 
During Riots: A Proposal, 35 Brooklyn L. Rev. 417 (1969); Comment, Civil Disturbances, 

'■! Processing and Misdemeanants: Rights, Remedies and Realities, 61 J. Crim. 
L.C.&PS. 39,45-47 (1970).

I0-31 he arrest itself may be on less than probable cause, in violation of the fourth 
amendment. The conditions under which the arrest occurs may prevent the giving of 
Miranda warnings. The arrestees may far outnumber the available lawyers, thereby 
depriving an arrestee of his sixth amendment right to adequate counsel. Conditions in 
vercrowded jails may violate the eighth amendment guarantee against cruel and un

Jal punishment. Excessive bail may be used to effect preventive detention, in violation 
of the eighth amendment. Harried and overcrowded courts may jeopardize the sixth 
amendment guarantee of a speedy trial and the fifth amendment guarantee of due 
process of law. See generally Dodds & Dempsey, supra note 1082, at 366-70.

‘ ‘* l A leader of the “Mayday Tribe” commented: “We came into Washington, D.C., 
to show how desperate the American public is [in wanting to end the war].” [Wash
ington] Evening Star, May 3, 1971, § A, at 1, col. 7.

1 ‘’Affidavit of C. Francis Murphy, Corporation Counsel for the District of Colum- 
*'u 'June 10, 1971), Sullivan v. Murphy, Civ. No. 1022-71 (D.D.C., filed May 26, 1971). 
Although the court’s statistics are confusing, it appears that only 6,497 persons were 
cvcrKually charged with a crime. Statement of the Executive Officer of the District of 
Columbia Courts (June 2, 1971), Sullivan v. Murphy, supra. For firsthand accounts of 
■'■c arrests, see Allen, Busted on a “Disorderly” Rap, Washington Post, May 5, 1971,

(•» at 1, col. 1; Phillips, But Officer, I Was Only . . ., [Washington] Evening Star, 
4, 1971, § A, at 1, col. 3; Washington Post, May 30, 1971, § A, at 1, col. 1.

I he following dav another 2700 persons were arrested in front of the Justice Depart
ment. Washington Post, May 5, 1971, § A, at 1, col. 8.

10 ' I rom 7500 arrests, only 275 informations could be prepared from field arrest 
for"*; another 60, from “police papers,” indicated sufficient information to warrant 
r^c filing of an information. Murphv affidavit, supra note 1085; see Appellant’s Motion 

r Summary Reversal of Denial of T.R.O., Sullivan v. Murphy, No. 71-1395 (D.C. Cir. 
MaX 26, 1971). The same problem had occurred during Washington’s 1968 disorder. 

Comment, The Response of the Washington, D.C. Community and its Criminal 
iJ'tice System to the April 1968 Riot, 37 Geo. Wash. L. Rev. 862, 919-20 (1969).

1087 In Public Health Ass’n v. Superintendent, D.C. Jail, Judge Belson, having in- 
sPCcted the cellblock of the United States Courthouse, concluded that the conditions 

>nsrituted cruel and unusual punishment and ordered that the number of persons 
l‘)rifined in the cellblock be reduced from 600 to 150 within five hours. Civ. No. SP 49-71 
(| -C. Super. Ct. May 7, 1971).

On May 3, 1971, as the “Mayday Tribe” attempted to disrupt the 
city of Washington in a protest of the Vietnam war,1084 the Washing
ton police arrested approximately 7500 persons.1085 In all but a few 
cases the police failed to follow their field arrest procedures, and con
temporaneous details of the arrests were consequently not recorded.1086 
As the city’s jails overflowed,1087 an estimated 2000 arrestees initially 
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were confined at a fenced-in football practice field and later were 
transferred to the Washington Coliseum.1088 1089

1088 [Washington] Evening Star, May 3, 1971, § A, at 3, col. 2. The provision of 
adequate detention facilities is a recurring problem arising from mass arrests. Sre 
Dodds & Dempsey, supra note 1082, at 359-61; Project, supra note 1080, at 521-27. 
During the Detroit riot of 1967, arrestees were detained at a women’s bath house in 
a recreation center. Locke, Riot Response: The Police and the Courts, 45 J. Urban i 
805 (1968).

Advance planning for the 1968 disorders in Washington included a provision for 
additional detention facilities at Occoquan, Virginia, as well as segregation bv age, sex. 
and offense. See Comment, supra note 1086, at 881. In anticipation of the Maydav 
arrests, plans had been made to oust 650 alcoholics from the Occoquan rehabilitation 
center to make room for the arrestees, but the plans were blocked. Washington Post. 
May 5, 1971, § A, at 1, col. 8.

1089 No. SP 50-71 (D.C. Super. Ct. May 4, 1971), modified sub novi. District of 
Columbia v. Approximately 500 Persons, No. CA 4602-71 (D.C. Ct. App. May 5, 1971)

1090 id.-, Washington Post, May 5, 1971, § A, at 1, col. 8.
1091 No. SP 50-71 (D.C. Super. Ct. May 4, 1971), modified sub noiu. District of 

Columbia v. Approximately 500 Persons, No. CA 4602-71 (D.C. Ct. App. May 5, 1971). 
Washington Post, May 5, 1971, § A, at 1, col. 7. As a result of this order, 17<'0 
persons were released; 600 of these were never even processed for identification 
Murphy Affidavit, supra note 1086. However, 382 persons refused to submit to identifica
tion processing and w’ere charged with disorderly conduct in connection with their 
Mayday activities. When the Government could not connect any of the defendants 
with criminal activity, the informations were dismissed and the defendants were 
ordered released immediately. Memorandum of Points and Authorities in Support of 
Motion for Summary Reversal of the Denial of a T.R.O. at 3, Sullivan v. Murphy, No 
71-1395 (D.C. Cir. May 26, 1971).

1092 District of Columbia v. Approximately 500 Persons, No. CA 4602-71 (D.C. Ct 
App. May 5, 1971); Washington Post, May 6, 1971, § A, at 1. col. 7.

1093 See Comm, to Investigate the Effect of Police Arrest Records on Employmfm 
Opportunities in the District of Columbia, Report (1967). Upon the basis of this 
report the District of Columbia Board of Commissioners on October 31, 1967, adopted 
the Duncan ordinance which provides:

[UJnexpurgated adult arrest records . . • shall be released to law enforce
ment agents upon request, . . . provided that such law enforcement agents

The following day in Approximately 1700 Detainees v. Wilson,™*  
Chief Judge Greene of the District of Columbia Superior Court issued 
a writ of habeas corpus releasing those arrestees held at the Washington 
Coliseum against whom the Government did not have specific evidence 
of a crime.1090 He further ordered that although the detainees could be 
processed for identification purposes prior to their release, the infor
mation obtained did not constitute an arrest record and could not be 
transmitted to the FBI absent an actual conviction.1091 The District of 
Columbia Court of Appeals affirmed, but struck the provisions which 
limited the use of the identification information.1092 On remand, Jud^e 
Greene ordered that the arrest records could be transmitted to the FBI. 
but that the FBI could not disseminate them to anyone, including other 
law enforcement agencies as well as potential employers.1093
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By May 25th, only one of the first 1000 disorder-related cases brought 
before the Superior Court had resulted in a conviction.1094 The Gov
ernment's practice was to require defendants to appear for trial, and 
then to dismiss the charges against them.1095 In Sullivan v. Murphy, 
the District of Columbia Circuit enjoined the further prosecution of 
cases in which the Government did not reasonably believe that it had 

represent that such records are to be used for law enforcement purposes. 
The term ‘law enforcement agent’ . . . docs not include . . . personnel 
investigators . . . who do not ordinarily participate in the process in
volving the detection, apprehension, trial or puinshment of criminal of
fenders.

The District of Columbia Court of Appeals and the United States Court of Appeals 
for the District of Columbia Circuit agree that the Duncan ordinance provides adequate 
protection against the misuse of arrest records. See Morrow v. District of Columbia, 
135 U.S. App. D.C. 160, 174, 417 F.2d 728, 742 (1969); In re Alexander, 259 A.2d 592, 
595 D.C. Ct. App. 1969); Circuit Note: 1968-1969 Term, at 129-33.

In Menard v. Mitchell, the District of Columbia Circuit considered the extent to 
which records of an arrest which docs not result in conviction may be maintained 
and disseminated by the FBI but remanded the case for the taking of additional testi
mony regarding probable cause for appellant’s arrest. 139 U.S. App. D.C. 113, 420 F.2d 
-^6 il9"0); see Circuit Note: 1969-19'10 Term, at 749-51. On remand in Menard v. 
Mitchell, Judge Gesell held that arrest records not reflecting a later conviction may be 
n aintained by the FBI for law enforcement purposes but may not be disseminated out
side the federal government for employment purposes. Civ. No. 39-68 (D.D.C. June 
15, 1971). Where an individual’s privacy is jeopardized by the Government’s power 
to expose episodes in a person’s life which are of doubtful import, that power cannot 
be exercised absent a “compelling public necessity” for such exposure. Id. at 13. 
Although the determination of a compelling public necessity should ultimately be made 
by Congress, the courts must protect the individual until the legislature acts. Id. at 
11-14. 16. No compelling public necessity warrants the invasion of an individual’s 
privacy by dissemination of arrest records for purposes other than law enforcement. 
Id. at 16-17. In any event, Congress never intended to authorize the use of arrest 
records by employers. Id. at 14; see 28 U.S.C. § 534 (Supp. V, 1970) (power of Attorney 
General to acquire, preserve, and exchange arrest records); 28 C.F.R. § 0.85(b) (1971) 

power to acquire and exchange arrest records delegated to FBI).
In Urs v. Wilson, plaintiffs argue that the Washington Metropolitan Police should 

be enjoined from transmitting arrest records to the FBI. Civ No. 45-71 (D.D.C., filed 
Jan. 7, 1971). Since the Duncan ordinance forbids the police to release arrest records 
to persons other than law enforcement officials, and since the FBI regularly releases 
arrest records to such persons, transmitting arrest records to the FBI allows the police 
to accomplish indirectly what they cannot do directly. Complaint for Injunction, De
clarator}’ Judgment, and other Appropriate Relief at 3, Utz v. Wilson, supra.

1094 Appellant’s Motion for Summary Reversal of Denial of T.R.O., Sullivan v. 
Murphy, No. 71-1395 (D.C. Cir. May 26, 1971).

09’/J.; see District of Columbia v. Reisenstein, No. 22,581-71 (D.C. Ct. App. May 
D, 19'1) (information dismissed because no location of offense alleged). Chief Judge 
Greene of the District of Columbia Superior Court described the situation as “inex
cusable” and “deplorable.” He referred to “hundreds upon hundreds of cases [which 
the Government] knew and must have known completely lacked any evidence what
ever that would stand up in court.” Washington Post, May 25, 1971, § A, at 1, col. 1. 
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sufficient evidence to support probable cause for arrest and charge.1090 
Furthermore, the court required the Government to take all reasonable 
steps to avoid requiring the appearance at trial of those defendants 
whose cases the Government intended to dismiss. The court made it 
clear, however, that their order did not restrain bona fide prosecutions 
in cases in which there was adequate evidence to support probable 
cause for arrest and prosecution.1096 1097

1096 No. 71-1395 (D.C. Cir. May 26, 1971) (per curiam) (Bazelon, C.J., Tamm & 
Wilkey, JJ.). The injunction was to be effective until the district court ruled on 
appellant’s motion for preliminary injunction. On June 23, 1971, the district court 
(Corcoran, J.) adopted the Court of Appeals order as its own.

The two primary issues in Sullivan were procedural. The court first had to decide 
that the denial of a temporary restraining order is appealable as a final decision of the 
district court. See 28 U.S.C. § 1291 (1964) (appellate jurisdiction over final decision of 
district court). Whereas the denial of a preliminary injunction is expressly appealable, 
there is no statutory provision for the appeal of denial of a temporary restraining order. 
See 28 U.S.C. § 1292(1) (1964) (denial of injunction appealable); 7 J. Moore, Federal 
Practice W 65.05, 65.07, 65.21, at 1644, 1649, 1699 (2d ed. 1970). But the finality rule 
(28 U.S.C. § 1291 (1964)) must be given “a practical rather than a technical construc
tion;” the inconvenience of piecemeal appellate review must be balanced against the 
danger of “denying justice by delay.” Gillespie v. United States Steel Corp., 379 U.S. 
148, 152-53 (1964); see 7B J. Moore, Federal Practice «1 1291, at JC 419-20 (2d ed. 1970 . 
Appellants argued that denying the temporary restraining order would effectively 
moot their case, since several hundred Mayday arrestees were appearing for trial 
daily, only to have their cases dismissed. Reply of Appellant’s on the Issue of the 
Appealability of the Denial of a T.R.O., Sullivan v. Murphy, supra. Consequently the 
appeal should not be denied merely because of the technical label “temporary restrain 
ing order.” See Kimball v. Commandant, Twelfth Naval Dist., 423 F.2d 88, 89-90 (9th 
Cir. 1970) (denial of temporary restraining order was in substance and result a denial 
of preliminary injunction); Woods v. Wright, 334 F.2d 369 (5th Cir. 1964) (denial of 
temporary restraining order would effectively moot case); United States v. Wood, 295 
F.2d 772 (5th Cir. 1961), cert, denied, 369 U.S. 850 (1962) (substantial rights would 
be lost by denial of temporary restraining order).

Having accepted the appeal from the denial of the temporary restraining order, the 
court in Sullivan then had to decide whether this was a proper situation for a federal 
court to enjoin a pending state criminal prosecution, assuming the District of Columbia 
Superior Court to be a “state court.” Federal injunctive relief against pending state 
prosecutions is appropriate only in circumstances which threaten grave and immediate 
irreparable injury, as in cases of proven harassment or of prosecutions undertaken in 
bad faith without hope of obtaining a valid conviction. Perez v. Ledesma, 401 U.S. 
82, 85-86 (1971); see Younger v. Harris, 401 U.S. 37, 43-54 (1971); Dombrowski v. 
Pfister, 380 U.S. 479, 482, 485-86 (1965). Appellants also argued that injunctive relief 
would be proper under 42 U.S.C. § 1983 (1964) (one who, under color of state law, 
deprives another of constitutional rights shall be liable in a suit in equitv). Points and 
Authorities at 5-6, Sullivan v. Murphy, supra-, see Younger v. Harris, 401 U.S. 37, 56, 
58-59 (1971) (Stewart, J., concurring; Douglas, J., dissenting). Appellants alleged that 
their arrests were without probable cause, in violation of the fourth amendment, and 
that this violation would continue as long as the charges against the arrestees remained 
outstanding. Points and Authorities at 5-6, Sullivan v. Murphy, supra-, see Brown v. 
Fauntleroy, 442 F.2d 838 (D.C. Cir. 1971) (Fahy, J.; Bazelon, C.J.; Tamm, J., concur 
ring).

1097 No. 71-1395 (D.C. Cir. May 26, 1971).
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These decisions reflected the courts’ displeasure with the encroach
ment on individual liberties occasioned by the mass arrest tactic. But a 
discussion of the evils of mass arrests should not end without a consid
eration of alternative tactics for maintaining order during a civil dis
turbance. Available alternatives include the deployment of troops or 
the declaration of martial law.1093 An additional alternative is the im
position of a curfew,10" but curfews are often enforced by mass ar
rests.1100 There always remains one final alternative advocated by a 
Chicago policeman: “ ‘One good crack on the head does more good 
[than arresting them].’ ” 1101

'See generally Bayonets in the Streets—The Use of Troops in Civil Disturb- 
ancis R. Higham ed. 1960); Note, supra note 1081, at 109-16.

■See United States v. Chalk, 441 F.2d 1277 (4th Cir. 1971); Note, Judicial Control 
of the Riot Curfew, 77 Yale L.J. 1560 (1968).

"■■‘During the Chicago disorder of 1968, over a quarter of the arrests were for cur
few violations. See Project, supra note 1080, at 473.

U01/J. at 481.
11 - 370 U.S. 660 (1962), noted in Cuomo, Mens Rea and Status Criminality, 40 S. Cal. 

I . Riv. 463, 475-506 (1967) and Note, The Narcotics Problem, Outlook for Reform,
12 Buffalo L. Rev. 605, 614-16 (1963). In Robinson, the Court held unconstitutional a 
state statute making it a misdemeanor subject to a mandator}7 minimum sentence of 90 
davs for a person to “be addicted to the use of narcotics.” The Court acknowledged 
that narcotics addiction is a disease and held that any criminal punishment of a disease 
violates the eighth and fourteenth amendments’ prohibition of cruel and unusual punish- 
n.ent. 370 U.S. at 666-68. Under Robinson, these amendments prohibit the imposition 
of criminal penalties unless the accused has committed some actus reus. Powell v. 
Icxas, 392 U.S. 514, 533 (1968). An addict should not be continuously subject to 
criminal prosecution because of his status as an addict. Id. at 543 (Black, J., concurring). 
Robinson, however, reaffirmed the states’ power to make criminal such acts as the 
sale, purchase, or possession of narcotics. 370 U.S. at 664, 666.

no: Watson v. United States, 439 F,2d 442, 452 (D.C. Cir. 1970) (en banc), vacating 
and remavdi) e. for resentencing No. 21,186 (D.C. Cir., Dec. 13, 1968). A commonly 
used definition of addiction is that provided by the World Health Organization:

A state of periodic or chronic intoxication produced by the repeated con
sumption of a drug (natural or synthetic). Its characteristics include:

(1) an overpowering desire or need (compulsion) to continue taking 
the drug and to obtain it by any means;
(2) a tendency to increase the dose;
G) a psychic (psychological) and generally a physical dependence 
on the effects of the drug;
(4) an effect detrimental to the individual and to society.

Prfsidfm's Advisory Comm’n on Narcotic Drug Abuse, Final Report 101 (1963).

NARCOTICS

Xontrafficking Addict Possessor. In Robinson v. California,
the Supreme Court declared unconstitutional the punishment of an 
individual solely for his addiction to narcotics.1102 Because narcotics 
addiction is “realistically inseparable from” the regular possession and 
use of small quantities of narcotics,1103 punishing an addict solely for * 11 12 
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possession of narcotics for his own use seems likewise unconstitu
tional.1104 This year the United States Court of Appeals for the Dis-

1104 See Working Papers 1061-62, 1132-42; Frankel, Narcotic Addiction, Criminal 
Responsibility and Civil Commitment, 1966 Utah L. Rev. 581, 603-09; McMorris, Can 
We Punish for the Acts of Addiction?, 54 A.B.A.J. 1091 (1968); Note, Punishment of 
Narcotic Addicts for Possession: A Cruel but Usual Punishment, 56 Iowa L. Rev. 578 
(1971); Note, Punishment of a Narcotic Addict for Crimes of Possession: Eighth 
Amendment Implications, 2 Valparaiso U.L. Rev. 316 (1968). But see McKevitt, The 
“Untouchable” Acts of Addiction, 55 A.B.A.J. 454 (1969).

The argument for the extension of Robinson was perhaps best stated by Justice White: 
Punishing an addict for using drugs convicts for addiction under a different 
name. Distinguishing between the two crimes is like forbidding criminal 
conviction for being sick with flu or epilepsy but permitting punishment 
for running a fever or having a convulsion. Unless Robinson is to be 
abandoned, the use of narcotics by an addict must be beyond the reach of 
the criminal law.

Powell v. Texas, 392 U.S. 514, 548-49 (1968) (White, J., concurring).
Nevertheless, most courts have construed Robinson narrowly, espousing the status- 

act distinction as they consistently refuse to extend Robinson's protection to the non
trafficking addict possessor. See, e.g., Bailey v. United States, 386 F.2d 1, 4 (5th Cir. 
1967), cert, denied, 392 U.S. 946 (1968); State v. Mendoza, 104 Ariz. 395, 396, 454 P.2d 
140, 141 (1969); People v. Zapata, 220 Cal. App. 2d 903, 906, 34 Cal. Rptr. 171, 174 (1963), 
appeal dismissed and cert, denied, 377 U.S. 406 (1964); Wheeler v. United States, 276 
A.2d 722 (D.C. Ct. App. 1971); United States v. Williams, Criminal Nos. 28001-70, 
29895-70, 42860-70 (D.C. Super. Ct. Mar. 4, 1971). But see United States v. Ashton, 317 
F. Supp. 860 (D.D.C. 1970) (indictment dismissed on the Watson-Robinson rationale).

In United States v. Ashton, Judge Gcsell held that the defendant was a nontrafficking 
addict possessor and that Watson mandated dismissal of the indictment. 317 F. Supp. at 
861. Importantly, there was a suggestion in Ashton of trafficking in narcotics. Con
sidering that virtually all addicts occasionally sell or exchange narcotics in furtherance 
of their habit, such activity must not be within the meaning of “trafficking’’ or the 
Watson decision would be meaningless. Id. at 862. Judge Gcsell further noted that a 
bifurcated trial may be necessary to avoid compelling a defendant to testify against 
himself when he attempts to establish his addiction for purposes of the Watson defense. 
Alternatively, the Government could be required to prove either that the defendant is 
not an addict, or that he trafficked in narcotics. Id.

If the Robinson-Watson defense is applied by the courts to prohibit criminal con
viction of a nontrafficking addict possessor, a further problem arises which was discussed 
in Ashton. See id. at 863. See also United States v. Lindsey, Crim. No. 2277-70, at 3-4 
(D.D.C. Jan. 25, 1971). A court is unable to direct treatment of an addict under the 
Narcotic Addict Rehabilitation Act if the indictment is dismissed under Watson. Com
mitment under the Act is available only to convicted offenders or those against whom 
there is a pending valid indictment. See 18 U.S.C. 4251 (f), 4253(a) (Supp. V, 1970) 
(mandatory commitment of addict following conviction of offense against United 
States); 28 U.S.C. §§ 2901(g), 2902(a) (Supp. V, 1970) (civil commitment of addict 
charged with offense against United States). It would be unfortunate if in the interest 
of an enlightened approach to narcotics addiction, courts interpret JTflifon to preclude 
any rehabilitative disposition of nontrafficking addicts charged with possession. See 
Frankel, supra, at 605. But see generally Aronwitz, Civil Commitment of Narcotics Ad
dicts, 61 Colum. L. Rev. 405 (1967); Note, Civil Commitment of Narcotic Addicts, 
16 Yale L.J. 1160 (1967) (involuntary commitment of addicts may itself be cruel and 
unusual punishment). Various rehabilitative treatment programs which could provide 
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trier of Columbia Circuit and the District of Columbia Court of Ap
peals1105 expressed conflicting views on this issue.

alternatives to the criminal punishment of addicts are available. See generally L. Brill 
& L. Liebman, Authority and Addiction 1-22, 49-78 (1969); The President’s Comm’n 
on Law Enforcement and Administration of Justice, Task Force Report: Narcotics 
and Drug Abuse 148-57 (1967); Note, Methadone Maintenance for Heroin Addicts, 78 
YaleL.J. 1175 (1969).

nos The jurisdiction of these courts is explained in note 1126 infra.
1106439 F.2d 442 (D.C. Cir. 1970) (en banc), vacating and remanding for resentencing 

No. 21,186 (D.C. Cir., Dec. 13, 1968), noted in Note, Punishment of Narcotic Addicts 
•ar Possession: A Cruel but Usual Punishment, 56 Iowa L. Rev. 578 (1971) and Com- 
:: ent, Emerging Recognition of Pharmacological Duress as a Defense to Possession of 
Narcotics: Watson v. United States, 59 Geo. L.J. 761 (1971).

1107 The court held unconstitutional the provision of the Narcotic Addict Rehabilita- 
tion Act of 1966 excluding twice-convicted felons from treatment. 439 F.2d at 454-57. 
I he court also discussed the applicability of the insanity defense to narcotic addicts.

"The record must show that the defendant is an “addict” who was not engaged 
in “trafficking.” The meanings of these two terms are discussed, respectively, in two 
recent cases. United States v. Lindsey, Crim. No. 2277-70 (D.D.C. Jan. 25, 1971); 
United States v. Ashton, 317 F. Supp. 860 (D.D.C. 1970); see note 1104 supra and note 
1128 infra. In Watson there was a suggestion of trafficking.

1109 Watson was indicted under the Harrison Narcotics Act and the Jones-Miller 
Act. 26 U.S.C. § 4704 (1964) and 21 U.S.C. § 174 (1964). Both acts have since been 
repealed. Controlled Substances Import and Export Act, Pub. L. No. 91-513, §§ 1101
a)< 2), (b)(3)(A), 84 Stat. 1291 (1970). The Controlled Substances Import and Export 
\ct became effective May 1, 1971; prosecutions initiated prior to that date are not 

affected. Id. » 1103, 1105(a), 84 Stat. 1093.
In relevant part, the Harrison Narcotics Act made it unlawful to “purchase, sell, 

dispense, or distribute narcotic drugs except in ... or from the original stamped 
package; and the absence of appropriate tax paid stamps from narcotic drugs shall be 
prima facie evidence of a violation of this subsection by [the possessor].” Act of Aug 
16, 1954, ch. 736, 68A Stat. 550. In relevant part, the Jones-Miller Act made it 
unlawful to “[facilitate] the . . . concealment, or sale of any . . . narcotic drug . . ., 
knowing the same to have been imported . . . contrary to law .... [P]ossession shall 
be deemed sufficient evidence to authorize conviction unless tht defendant explains the 
possession to the satisfaction of the jury.” Act of Julv 18, 1956, ch. 629, § 105, 70 Stat. 
570.

I he repealing legislation of 1970 eliminates the statutory presumptions which were 
attached to possession and punishes directly the possession of illicit narcotics for per
sonal use. Controlled Substances Act, Pub. L. No. 91-513, § 404, 84 Stat. 1264 (1970). 
I he Act makes it unlawful “for any person knowingly or intentionally to possess a 
controlled substance unless such substance was obtained [as authorized by the Act].” 
Id. i 404(a), 84 Stat. 1264. If it is a nontrafficking possessor’s first offense, the judge 
may, at his discretion, defer further proceedings for a probationary period of not 
more than one year. Id. § 404(b), 84 Stat. 1264. After the successful completion of the 
probationary period, the judge may dismiss the charges without a court adjudication of 
guilt. Id. Since the Comprehensive Drug Abuse Prevention and Control Act of 1970

Although deciding Watson v. United States1™ on other grounds,1107 
the District of Columbia Circuit said that, presented with a proper 
record,1108 they would extend the Robinson rationale to protect a non
trafficking addict possessor from criminal punishment.1109 * Appellant 
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Watson, an undisputed heroin addict,1110 was convicted solely on evi
dence of his possession of about one-half his daily usage of the drug.1111 
On review, a three judge panel of the court discussed the application 
of the Robinson rationale to a nontrafficking addict possessor, but held 
only that appellant’s 10 year mandatory imprisonment without benefit 
of parole violated the eighth amendment.1112 On rehearing en banc, 
however, the court vacated the original opinion and considered appel
lant’s argument that any criminal punishment of a nontrafficking addict 
possessor violates the eighth amendment under the Robinson rationale.1113 * * *

(subdivided into the Controlled Substances Act and the Controlled Substances Import 
and Export Act) continues to punish possession of narcotics for personal use, the 
constitutional defenses of Watson and Robinson have not been obviated by its enact
ment.

mo See 439 F.2d at 444.
mi
1112 Id. at 448. The eighth amendment’s prohibition on cruel and unusual punishment 

has traditionally included barbarous and inhuman forms of punishment. See In re 
Kemmler, 136 U.S. 436, 446 (1890) (death by electrocution not cruel and unusual); 
Note, The Constitutional Prohibition against Cruel and Unusual Punishment—Its Present 
Significance, 4 Vand. L. Rev. 680, 685 n.48 (1951). See also Grannucci, “Nor Cruel and 
Unusual Punishments Inflicted:” The Original Meaning, 57 Calif. L. Rev. 839 (1969;. 
The scope of the cruel and unusual punishment clause has been extended to encompass 
punishments disproportionately severe in relation to the offense. See Weems v. United 
States, 217 U.S. 349, 366-67 (1910) (15 years imprisonment cruel and unusual punish
ment for the offense of falsifying a public document); Note, The Effectiveness of the 
Eighth Amendment: An Appraisal of Cruel and Unusual Punishment, 36 N.Y.U1 
Rev. 846, 847 (1961). Robinson v. California, holding criminal punishment of narcotics 
addiction to be cruel and unusual punishment, further extended the cruel and unusual 
punishment clause to prohibit the punishment of certain offenses which cannot properly 
be made the subject of criminal sanctions. See Cuomo, supra note 1102, at 487. See 
generally Note, The Cruel and Unusual Punishment Clause and the Substantive Criminal 
Law, 79 Harv. L. Rev. 635 (1966).

In the 1968 Watson decision, the court compared the punishment imposed on addicts 
with that imposed for more serious crimes and held that the 10 year mandatory’ mini
mum sentence was cruel and unusual in that it was disproportionate to the offense of 
narcotics possession. 439 F.2d at 473 (app.). Furthermore, considering the nature of 
the offense, the court found the 10 year minimum sentence “severe ... in its callous 
disregard for appellant’s obvious need for treatment—which, if successful, would sub
stantially serve all the possible legitimate purposes of punishing him.” Id.

In Kleinbart v. United States the court declined to decide this eighth amendment 
issue. 439 F.2d 511, 514 (D.C. Cir. 1970) (Bazclon, C.J.; Fahy & Leventhal, JJ.). Klein
bart was remanded for sentencing under the Narcotic Addict Rehabilitation Act in 
light of Watson. See note 1107 supra.

1113439 F.2d at 452. Appellant also argued that Congress never intended the substan
tive provisions of the Harrison Narcotics and Jones-Miller Acts to be applied to a non
trafficking addict possessor. See id. at 452 n.9; Comment, supra note 1106, at 764- 
65 n.24. However, this argument remains of little practical significance since the 
enactment of the Controlled Substances Import and Export Act, which directly
punishes any possession of illicit narcotics. See note 1109 supra.

Judge McGowan, writing for the majority, unmistakably indicated 
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that Robinson should apply to a nontrafficking addict possessor1114 but 
declined to allow Watson to utilize this defense in light of possible evi
dence of trafficking.1115 For the future, a defendant charged with pos
session of addictive narcotics, capable of showing1116 that he is an addict 
and that his possession is solely for his own use, should attack the in
dictment by a pretrial motion to dismiss,1117 arguing that Congress can
not constitutionally legislate punishment of a nontrafficking addict 
possessor.1118

114 439 F.2d at 452-54; see id. at 458-59 (Bazclon, C.J., concurring in part).
1:15 439 F.2d at 453. The affidavit for a warrant by the arresting officer indicated 

that appellant had been involved in selling narcotics.
me The burden is on the defendant to go forward with evidence showing he is a 

nontrafficking addict possessor. If the prosecution disputes that evidence by a showing 
of its own, it “would appear” to bear the burden of persuasion beyond a reasonable 
doubt. Id. at 454.

1117/J. at 453-54 & n.ll. The Federal Rules of Criminal Procedure provide for a 
motion for pre-trial hearing on any defense “which is capable of determination without 
the trial of the general issue . . . .” Fed. R. Crim. P. 12(b)(1). Usually, the “general 
issue” will be whether defendant was in possession of narcotics, as opposed to w hether 
he was a nontrafficking addict. The pretrial defense is that possession under these cir
cumstances cannot be made criminal under the statutes and that, therefore, the indict
ment docs not state a crime over which the court has jurisdiction. Hearings on the 
pre-trial motion may, in the trial court’s discretion, “be deferred for determination at 
the trial of the general issue.” Fed. R. Crim. P. 12(b)(4).

1118 439 F.2d at 453.
1119 276 A.2d 722 (D.C. Ct. App. 1971).
1120 “\o person shall have in his possession . . . any instrument . . . that is usually 

emplovcd, or reasonably may be employed, in the commission of any crime, if he is 
unable satisfactorily to account for the possession of the implement.” D.C. Code Ann. 
S 22-3601 (1967). Possession of narcotic drugs is a misdemeanor under this section. 
Jennings ▼. United States, 101 U.S. App. D.C. 198, 247 F.2d 784 (1957).

1121 276 A.2d at 725-26; see Robinson v. California, 370 U.S. 660, 664, 666 (1962).
1122 392 U.S. 514 (1968); see note 1129 infra.
1123 See 392 U.S. at 532-33.
1124 276 A.2d 726-27; see 439 F.2d at 447.

In contrast to the view of the circuit court of appeals, the District of 
Columbia Court of Appeals expressly rejected the W at son-Ro bins on 
argument in Wheeler v. United States,11™ a prosecution under section 
22-3601 of the District of Columbia Code.1120 The court emphasized 
that Robinson expressly affirmed the right of a state to punish the acts 
of using, possessing, or purchasing narcotics.1121 Moreover, the court 
viewed Powell v. Texas1122 as rejecting the argument that Robinson 
protects conduct “occasioned by a compulsion symptomatic of the dis
ease.” 1123 Although recognizing the strong language in Watson, the 
court noted that it was prefaced by an expression of doubt as to whether 
appeals courts should expand Robinson without further Supreme Court 
clarification, in light of the difficulty in reconciling Powell.1124 Nor 
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did the court believe such an expansion to be wise in view of its per
ception of a legislative decision to punish all possessors in order to dis
courage addiction and to protect society from addict-related crime.1125 

In view of this apparent conflict between the appellate courts in the 
District of Columbia, the fate of the nontrafficking addict possessor 
may well depend on whether he is indicted under the federal or the 
District of Columbia narcotics statutes.1126 Consequently, the exercise 
of prosecutorial discretion1127 in the District of Columbia will signifi
cantly affect the outcome of future narcotics possession cases.

1125 276 A.2d at 727. It seems doubtful, however, that Congress had narcotics addiction 
in mind when it enacted section 22-3601, which prohibits the possession of instruments 
of crime. See D.C. Code Ann. § 22-3601 (1967).

1126 As a general rule, prosecutions under the federal statutes are subject to the 
jurisdiction of the United States Court of Appeals for the District of Columbia Circuit, 
whereas prosecutions under the District of Columbia Code arc subject to the jurisdic
tion of the District of Columbia Court of Appeals. D.C. Code Ann. §§ 1 1-502, -'21. 
-923(b)(1) (Supp. IV, 1971). Several exceptions appear in the Act. D.C. Code Ann. 
§ 11-502(1) (criminal cases commenced in the federal district court prior to Feb. 1, 
1971), -502(2) (criminal cases commenced prior to Aug. 1, 1972, involving particular 
District of Columbia statutes, not including narcotics possession), -502(3) (local offense'' 
joined with federal offenses) (Supp. IV, 1971). See generally Williams, District of 
Columbia Court Reorganization, 1910, 59 Geo. L.J. 477, 536-40 (1971); Symposium, 20 
Am. U.L. Rf.v. 237, 241-43 (1970-71).

1127 See generally Berra v. United States, 351 U.S. 131, 138-40 (1956) (Black, J., dis
senting); Henderson v. United States, 121 U.S. App. D.C. 277, 278-79, 349 F.2d 712, 
713-14 (1965) (Bazelon, C.J., dissenting); Hutcherson v. United States, 120 U.S. App. 
D.C. 274, 282-87, 345 F.2d 964, 972-77 (1965). But see United States v. Escobar, 410 
F.2d 748 (5th Cir. 1969).

These cases involved prosecutorial discretion in choosing between several applicable 
statutes which provided different sentences for the same substantive act. The opinions 
suggest that prosecutorial discretion may be open to challenge on due process and 
equal protection grounds. The vice of prosecutorial discretion is that the power to im
pose different punishment for identical conduct rests with the district attorney, rather 
than with the judge or jury. In the District of Columbia it appears that the district 
attorney will be able to decide, by choosing the appropriate court, whether a non
trafficking addict is to be punished at all for possession of narcotics.

1128 Crim. No. 2277-70 (D.D.C. Jan. 25, 1971).
1129 Subsequent to the Robinson decision several lower courts held that a chronic 

alcoholic could not be punished for public drunkenness because public drunkenness is a 
concomitant act of the disease of alcoholism. See Faster v. District of Columbia, 124

The United States District Court for the District of Columbia adopted 
a somewhat different approach to the problem of the nontraffickina 
addict possessor in United States v. Lindsey ,1128 The court observed 
that Powell had so eroded Robinson that the cruel and unusual punish
ment defense is unavailable to a nontrafficking addict possessor unless 
he can show not only that he is an addict, but also that he is “utterlv 
unable to control his actions in regard to the taking of narcotic 
drugs.” 1129 Such a person would then lack the requisite mens tea to be
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criminally responsible for possession of narcotics.1130 This treatment of 
the nontrafficking addict possessor had been discussed at length in the 
1968 Watson opinion,1131 where the court concluded that a nontraffick- 
in£ addict is not protected by the Robinson rationale unless he is “prac
tically without ‘free will’ to desist.” 1132 The difficulty with this ap
proach is that it depends upon a delicate determination of different 

US. App. D.C. 33, 36-37, 361 F.2d 50, 53-54 (1966); Driver v. Hinnant, 356 F.2d 761. 
"63-64 (4th Cir. 1966). See generally Note, Punishment of a Narcotic Addict for 
Crimes of Possession: Eighth Amendment Implications, 2 Valparaiso U.L. Rev. 316, 
332-37 (1968). These decisions held that punishment of the chronic alcoholic for 
public drunkenness is not only constitutionally prohibited under Robinson, but also that 
it is prohibited bv the traditional doctrine of mens rea. 124 U.S. App. D.C. at 36-37, 
'1 F.2d at 54-55; 356 F.2d at 764-65. By virtue of this doctrine, an act cannot be made 

criminal unless it is perpetrated with an evil intent or accompanied by a consciousness 
< f wrongdoing. Morissctte v. United States, 342 U.S. 246, 250-52 (1952). Examining 
the authorities on alcoholism, the Easter and Driver courts concluded that a chronic 
alcoholic’s public appearances are “unwilled and ungovernable.” 124 U.S. App. D.C. at 
'7, 361 F.2d at 53-54; 356 F.2d at 763-64. See generally Cuomo, supra note 1102.

In Powell, however, the Supreme Court reiterated the status-act distinction an- 
ounced in Robinson and affirmed the conviction of a chronic alcoholic for being 

drunk in public. 392 U.S. at 531-37; see note 1102 supra. In so holding, the Court ex- 
rc'-ed serious doubt as to whether chronic alcoholics suffer from such an “irresistible 

compulsion to drink” that they are “utterly unable to control” their drinking. 392 
U.S. at 535. Powell, though, was a five-four decision, and Justice White, who cast the 
leciding vote, concurred in affirming the conviction because he doubted that alcoholism 
compelled a person to be drunk in public, as opposed to just drinking or being drunk. 
'92 US. at 549 (White, J., concurring). Five justices therefore agreed that the 
Robinson rationale prohibits punishment not only for the disease itself, but also for 
icts “occasioned by a compulsion symptomatic of the disease.” See 392 U.S. 558 
Fortas, J., dissenting). The difficulty’’ lies in identifying the acts which are compelled 

the disease and in determining whether a particular diefendant’s acts were compelled 
by his disease.

liso See note 1129 supra. The mens rea defense is closely related to the defense of 
¡pharmacological duress. Traditionally, an act committed under duress or compulsion is 
involuntary^ and cannot be made criminal. Castle v. United States, 120 U.S. App. D.C. 
398, 400, 347 F.2d 492, 494 (1964), cert, denied, 381 U.S. 929, cert, denied, 381 U.S. 953 

1965), cert, denied, 388 U.S. 915 (1967); see Gillars v. United States, 87 U.S. App. 
D.C. 16, 30 & n.14, 182 F.2d 962, 976 & n.14 (1950); R. Perkins, Criminal Law 951-60 

2d cd. 1969). A characteristic of addiction is an overpowering need or compulsion to 
take the drug, and pharmacological duress may result from an addict’s fear of with
drawal symptoms. See 120 U.S. App. D.C. at 400, 347 F.2d at 494; cf. Powell v. Texas, 
392 U.S. 514, 526 (1968) (fear of withdrawal symptoms may compel alcoholic to drink). 
V’e generally Comment, supra note 1106.

Chief Judge Bazelon feels that the issue of criminal responsibility7 in the realm of 
narcotics addiction cannot be satisfactorily resolved by7 resort to the traditional doctrines 
of mens rea and duress. Instead, he would undertake a reexamination of the insanity 
defense as it relates to the criminal responsibility of a narcotics addict. See Watson 
v. United States, 439 F.2d 442, 460 (D.C. Cir. 1970) (Bazelon, C.J., dissenting in part).

1131 See 439 F.2d at 464 (app.).
1132 Id. at 467 (app.).
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degrees of addiction.1133 To be constitutionally immune from punish
ment, the defendant must establish that he is addicted in the sense that 
he is unable to abstain from the use of drugs and that his possession of 
the same at the time of his arrest was for the purpose of satisfaction of 
his addiction.1134 In spite of this heavy burden of proof, the Lindsey 
approach to the nontrafficking addict possessor offers a viable recon
ciliation between the conflicting views of the appellate courts in the 
District of Columbia.

1133 For example, in Watson the facts showed that for the past 15 years the ac
cused had been unable to abstain permanently from taking narcotic drugs. The psy
chiatrists who testified at trial agreed that he was a narcotic addict, but one psychiatrist 
testified that Watson retained “some freedom of choice.” Id. at 445-46.

1134 See United States v. Lindsey, Crim. No. 2277-70 (D.D.C. Jan. 25, 1971). The 
mens rea and pharmacological duress arguments have been enhanced rather than pre
cluded by the enactment of the Controlled Substances Import and Export Act. The 
legislative history of the Act quotes extensively from the Final Report of the President's 
Advisory Commission on Narcotic and Drug Abuse which stated: “The Commission 
cannot assert a general rule that every confirmed drug abuser is so impelled by his 
habit that he is not accountable for his acts under criminal law.” H.R. Rep. No. 1444, 
91st Cong., 2d Sess. 10 (1970). Hence, although not every addict can be assumed to act 
under pharmacological duress, the defense is available to the addict who can establish 
that he was “so impelled by his habit” that his acts are beyond the reach of the 
criminal law.

1135 Jones-Miller Act, ch. 629, § 105, 70 Stat. 570 (1956), formerly codified at 21 
U.S.C. § 174 (1964). This Act was repealed in 1970. Controlled Substances Import and 
Export Act, Pub. L. No. 91-513, § 1101(a)(2), 84 Stat. 1291 (1970). Although the new 
statute cor.taines no presumptions based on possession of narcotics, the recent decisions 
on statutory presumptions are relevant to prosecutions under the Jones-Miller Act 
commenced prior to May 1, 1971, the effective date of the Controlled Substances Import 
and Export Act.

Furthermore, the decisions may be relevant to prosecutions under other statutes which 
incorporate analogous presumptions. See 18 U.S.C. § 545 (1964) (smuggling presumed 
from possession of smuggled goods); 18 U.S.C. § 1465 (1964) (transportation of obscene 
publications for sale presumed from possession of five such publications); 18 U.S.C. 
§ 1201 (1964) (transportation in interstate commerce presumed from 24 hour absence 
of kidnapping victim); 26 U.S.C. §§ 5601 (a)(1), (b)(1) (1964) (possession of still 
presumed from one’s presence at still); 26 U.S.C. §§ 5601(a)(4), (b)(2) (1964) (un
lawful production of distilled spirits presumed from one’s presence at still); 26 U.S.C. 
§ 5851 (1964) (unlawful receipt of firearms presumed from possession of unregistered 
firearm).

1136 396 U.S. 398 (1970), rehearing denied, 397 U.S. 958 (1970), noted in 4 Suffolk 
U.L. Rev. 929 (1970). Turner has been held to be retroactive. See Martone v. United 
States, 435 F.2d 609, 611 (IstCir. 1970).

Statutory Presumptions. Under the Jones-Miller Act, posses
sion of a narcotic drug previously has been considered sufficient evi
dence to authorize conviction for the substantive crimes involving ille
gally imported narcotics.1135 Recently the Supreme Court, in Turner v. 
United States,1136 tested this presumption against the due process clause 



1971] Circuits Note: Criminal 475

of the fifth amendment1137 and held it valid for heroin,1138 but invalid 
for cocaine.113y This distinction essentially turned on “the overwhelm
ing evidence . . . that heroin consumed in the United States is illegally

U-S. Const. amend. V. A statutory presumption violates due process of law 
unless it can be said with substantial assurance that the presumed fact is more likely 
than not to flow from the proved fact. Leary v. United States, 395 U.S. 6, 32-36 (1968); 
see United States v. Romano, 382 U.S. 136, 141-43 (1965); United States v. Gainey, 380 
L\S. 63, 67-68 (1965); Tot v. United States, 319 U.S. 463, 467-68 (1943). In Leary the 
Court struck down a statutory presumption deeming a possessor of marijuana to have 
know ledge of its illegal importation. 395 U.S. at 29-53; see Act of July 18, 1956, ch. 629, 
• 106, 70 Stat. 570, formerly codified at 21 U.S.C. § 176(a) (1964). The Court found 
that although it is permissible to presume that the marijuana is illegally imported, it does 
not follow that a majority of marijuana possessors know that their marijuana was il
legally imported. 395 U.S. at 39-47. But see Turner v. United States, 396 U.S. 398 

1970). In upholding the presumption of knowledge from the fact of possessing 
smuggled heroin, the Court in Turner relied on the fact that virtually all heroin is 
illegally imported and that the class of people who regularly possess the drug know it 
cannot be legally bought and sold. Id. at 416-17.

Ordinarily the burden in a criminal case is on the prosecution to prove all essential 
elements of the crime beyond a reasonable doubt. The statutory presumption effectively 
eliminates the need for the prosecution to prove the presumed fact. Instead, proof of the 
fact is presumed as long as it is “more likely than not” to flow from an actually 
proven fact. But the “more likely than not” test resembles more closely the “pre
ponderance of the evidence” burden of proof required in civil cases than it does the 
beyond reasonable doubt” burden required in criminal prosecutions. Indeed, the 

seeds of the “more likely than not” standard were sown in a civil case. See Mobile, 
J. & K.C.R.R. v. Turnipseed, 219 U.S. 35 (1910). Hence, due process may require that 
a criminal statutory presumption pass muster under the “beyond reasonable doubt” 
rest, as well as the “more likely than not” test. See Turner v. United States, supra, at 
4!6; Lean' v. United States, supra, at 36 n.64; Comment, Statutory Criminal Presumptions: 
Reconciling the Practical with the Sacrosanct, 18 U.C.L.A.L. Rev. 166-74 (1970). An alter
native to the statutory presumption has been suggested whereby the factual data which 
supports the presumption is submitted to the jury, allowing them to infer the essential 
tact from the proven fact if they believe such an inference warranted beyond a reason
able doubt. The conviction would then be based on proof of the essential elements of 
rhe crime beyond a reasonable doubt, rather than on a legislative determination which 
is “more likely than not” correct. See Note, The Unconstitutionality of Statutory 
Criminal Presumptions, 22 Stan. L. Rev. 341, 353 (1970); Comment, supra, at 178-79 
& n.59.

Criminal statutory presumptions have also been challenged, unsuccessfully, on the 
grounds that they deny the right to trial by jury, the right not to be compelled to be 
a witness against oneself, and the right not to have one’s failure to testify commented 
upon. See Burgess v. United States, 440 F.2d 226, 229-30 (D.C. Cir. 1970).

There are numerous authorities which discuss the constitutionality of criminal statu
tory' presumptions. See Ashford & Risinger, Presumptions, Assumptions, and Due 
Process in Criminal Cases: A Theoretical Overview, 79 Yale L.J. 165 (1969); Christie 
& Pve. Presumptions and Assumptions in the Criminal Laws: Another View, 1970 
Dukf L.J. 919; Note, Constitutionality of Rebuttable Statutory Presumptions, 55 Colum. 
L. Rev. 527 (1955); Note, The Constitutionality of Statutory Criminal Presumptions, 
34 U. Cm. L. Rev. 141 (1966).

1138 396 U.S. at 408-16.
1139 Id. at 418-19.
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imported,” 1140 whereas substantial amounts of cocaine are lawfully pro
duced in the United States.1141

1140 Id. at 415-16.
1141 Id. at 418.
1142442 F.2d 738 (D.C. Cir. 1970) (MacKinnon, J.; McGowan & Robb, JJ.). In 

three cases decided this term the court relied on Turner in summarily disposing of 
appellant’s argument that the presumption as to heroin is invalid. See Burgess v. United 
States, 440 F.2d 226, 229 (D.C. Cir. 1970) (Fahy, J.; Robinson & Robb, JJ., con
curring); United States v. Gaines, 436 F.2d 150, 153 (D.C. Cir. 1970) (Tamm, J.; 
Leventhal & MacKinnon, JJ.); United States v. Mills, No. 22,444 (D.C. Cir., Sept. 4, 
1970) (Robb, J.; Fahy, J., concurring; Robinson, J., concurring in part), vacated and re
manded for fact finding, Order of June 24, 1971 (en banc).

1143 442 F.2d at 740-41.
1144 Id. at 741.
1145 442 F.2d 698 (2d Cir. 1971).
1146 Id. at 707-10.
1147 396 U.S. at 401.
1148 Id. at 419 n.39.
1149 The only domestic source of cocaine available to the illegal possessor is theft. 

Bureau of Narcotics and Dangerous Drugs’ figures indicate that such thefts averaged 
5.66 kilograms annually during the period 1968-1970. In 1969, the average theft was 
approximately nine grams. 442 F.2d at 708 nn.6, 8.

1150 Id. at 709-10. In cases involving amounts between the extremes involved in 
Gonzalez (one kilogram) and Ttirner (under 10 grams), the judge should frame 
instructions relating the facts as to importation of cocaine and as to thefts from legit
imate sources, thereby permitting the jury to decide whether the quantity of cocaine 
is sufficient to justify a finding of illegal importation beyond a reasonable doubt. Sec 
id. at 709.

In the District of Columbia Circuit this term, in United States v. 
Williams (Barrington) 1142 appellant sought to avoid the Turner ration
ale by eliciting testimony from a government chemist to the effect that 
heroin could be manufactured in this country.1143 The court rejected 
appellant’s argument, deeming the record insufficient to establish the 
existence of such substantial clandestine operations as to invalidate the 
presumption.1144

In United States v. Gonzalez,1145 the Second Circuit also questioned 
the validity of this statutory presumption in a prosecution for the sale 
of more than one kilogram of cocaine.1146 In Turner, the defendant 
had been in possession of less than one gram of cocaine,1147 and the 
Supreme Court found it unnecessary to consider whether the presump
tion continues to be valid where larger amounts are involved.1148 1149 Exam
ining the statistical data on the domestic sources of cocaine,1140 the 
Second Circuit upheld the validity of the presumption that there had 
been illegal importation in Gonzalez, concluding that the Turner 
rationale is not applicable where the possessor has possession of more 
than one kilogram of cocaine.1150 Furthermore, possession of large 
quantities of cocaine supports the inference that the possessor is a 
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dealer, and thus the presumption of his knowledge of the illegal source 
is sufficiently rational to withstand constitutional challenge.1151

1:51 442 F.2d at 710; see Turner v. United States, 396 U.S. 398, 416-17 (1969).
1152 Act of Aug. 16, 1954, ch. 736, 68A Stat. 549, formerly codified at 26 U.S.C. 

i 4701(a) (1964). This section of the Harrison Narcotics Act was repealed by the 
Controlled Substances Import and Export Act which controls the traffic in narcotic 
drugs directly, without imposing a tax on the drugs themselves. See Controlled Sub
stances Import and Export Act, Pub. L. No. 91-513, §§ 1001-1016, 84 Stat. 1285 (1970).

1153 Act of Aug. 16, 1954, ch. 736, 68A Stat. 550, formerly codified at 26 U.S.C. 
i 47CH(a) (1964); see note 1109 supra. Although the Harrison Narcotics Act was re
pealed by the Controlled Substances Import and Export Act, recent decisions involving 
the former Act arc relevant to prosecutions commenced prior to May 31, 1971, the 
effective date of the Controlled Substances Import and Export Act.

1154442 F.2d 738 (D.C. Cir. 1970) (MacKinnon, J.; McGowan & Robb, JJ.).
'•'- -5 U.S. Const, amend. V. A statute violates the fifth amendment if compliance with 

the statute compels an individual to expose himself to a “ ‘real and appreciable’ risk 
of self-incrimination.” Leary v. United States, 395 U.S. 6, 13 (1968); Marchetti v. 
United States, 390 U.S. 39, 48 (1968). A real and appreciable risk of self-incrimination 
exists if compliance with the statute identifies an individual as a member of a “ ‘selec
tive group inherently suspect of criminal activities.’” 395 U.S. at 13, 18 (fifth amend
ment provides complete defense for possession of marijuana without payment of tax 
under the Marijuana Tax Act); see Haynes v. United States, 390 U.S. 85, 100 (1968) 
(fifth amendment provides complete defense for possession of an unregistered weapon 
under the National Firearms Act); Grosso v. United States, 390 U.S. 62, 71 (1968) 
i fifth amendment provides complete defense for failure to pay an exise tax on proceeds 
from wagering); Marchetti v. United States, 390 U.S. 39, 54 (1968) (fifth amendment 
provides complete defense for failure to register and pay occupational tax on wagers) ; 
Sobeloff, The Marihuana Tax Act, 3 Suffolk U.L. Rev. 101 (1968); Comment, Due 
Process, Self-Incrimination, and Statutory Presumptions in the Wake of Leary and 
Turner, 61 J. Crim. L.C. & P.S. 367 (1970). But see Minor v. United States, 396 U.S. 
87, 90-94 (1969) (fifth amendment does not protect sellers from prosecution under the 
Harrison Narcotics Act).

The court in United States v. Broadus held that since Leary provides a complete 
defense to prosecution under the Marijuana Tax Act, appellant’s 1954 conviction under 
that Xct based on his plea of guilty was invalid.----F.2d------, ---- (D.C. Cir. 1971)
(p;-r curiam) (Bazelon, C.J.; Wright, J.; Wilkey, J., dissenting). Consequently, that 
conviction could not provide the basis for sentencing him as a second offender under 
the Harrison Narcotics Act in a 1963 prosecution. See United States v. Liguori, 430 
F 2d 842 (2d Cir. 1970), cert, denied, 402 U.S. 948 (1971). The dissent argued that a 
contrary result was compelled by Brady v. United States, 397 U.S. 742 (1970). “[A] 

Selj-lncr'mtination. The Harrison Narcotics Act prescribed a
tax on narcotic drugs1152 and made it illegal to purchase, sell, dispense, 
or distribute narcotic drugs in packages lacking the appropriate taxpaid 
stamps. The Act further provided that possession of narcotics not 
bearing appropriate tax stamps would be prima facie evidence of a 
violation of the Act.1153 In United States v. Williams (Barrington)1154 
appellant argued that his conviction under the Act for possession of 
heroin violated his fifth amendment privilege against self-incrimina
tion1155 because compliance with the law would have required him to 
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pay the narcotics tax,1156 thereby compelling him to identify himself as 
a purchaser of unstamped narcotics. The court rejected this argument 
on the grounds that appellant was not eligible to pay the narcotics tax 
because he was not an “importer, manufacturer, producer or com
pounder” of heroin, the only persons required or eligible to pay the 
tax.1157 Hence, his failure to obtain the taxpaid stamp, required by 
section 4704(a), under which he was convicted, resulted not from any 
risk of self-incrimination but from his ineligibility to comply with the 
statute.1158

voluntary plea of guilty intelligently made in the light of the then applicable law 
does not become vulnerable because later judicial decisions indicate that the plea 
rested on a faulty premise.” Id. at 757. The majority in Broadus did not consider 
Brady controlling where the waived right related to the basic validity of the criminal 
law which the defendant admitted violating. — F.2d at —.

1156 442 F.2d at 741.
1157 Id. The /Marijuana Tax Act, the statute at issue in Leary, differed from the 

Harrison Narcotics Act with respect to persons eligible for compliance. See 395 U.S. 
at 6. The Harrison Narcotics Act tax was paid by the “importer, manufacturer, producer, 
or compounder.” Ch. 736, 68A Stat. 549 (1954), formerly codified at 26 U.S.C. § 4701(b) 
(1964). In any transfer of marijuana, the Marijuana Tax Act required a written order 
form to be executed by the buyer, disclosing his name and address. Id., 68A Stat. 560 
(1954), formerly codified at 26 U.S.C. § 4742(c) (1964); see Treas. Reg. §§ 152.66-.69 
(1964). Although the ordinary user had to pay the exhorbitant tax of $100 per ounce as 
an unregistered dealer, he was nevertheless eligible to execute the order form and pay 
the tax. But executing the order form compelled him to identify himself not only 
as a transferee of the drug but also as a transferee who had not registered or paid an 
occupational tax under sections 4751-53. Such nonregistrants risked severe criminal 
penalties for failing to register. Ch. 736, 68A Stat. 565 (1954), formerly codified at 26 
U.S.C. § 4755(a)(1) (1964); Act of July 18, 1956, ch. 629, § 103, 70 Stat. 568, formerly 
codified at 26 U.S.C. § 7237(a) (Supp. V, 1970). A transferee was thus eligible to com
ply with one section of the Marijuana Tax Act only by exposing himself to a real 
and appreciable danger of incrimination under another section. Execution of the 
order form may also have created a substantial risk of incrimination under another 
federal law. See Leary v. United States, 395 U.S. 6, 16 n.14 (1968); Act of July 18, 
1956, ch. 629, § 106, *70 Stat. 570, formerly codified at 21 U.S.C. § 176(a) (1964). 
Furthermore, because of the financial benefits accorded to registrants and the risk of 
criminal penalties for failing to register, it could be validly assumed that all persons who 
could legally possess the drug under state law were registered marijuana dealers. It 
follows that those possessors who were both unregistered and obligated to file an order 
form constituted a “selective group inherently suspect of criminal activities” and con
sequently would have exposed themselves to a danger of incrimination under state law 
by complying with the federal law. 395 U.S. at 18.

Thus, unlike the situation in Williams, a transferee was eligible to comply with the 
Marijuana l ax Act, whereby he exposed himself to incrimination under both state 
and federal law.

1158 442 F.2d at 741; see United States v. Gladden, 296 F. Supp. 983, 986 (E.D. La. 
1969); cf. Minor v. United States, 396 U.S. 87, 93 (1969); Burgess v. United States, 
440 F.2d 226, 230-31 (D.C. Cir. 1970); United States v. Black, 431 F.2d 525, 528-29 (6th 
Cir. 1970).

An analogous situation arose in United States v. Black, a prosecution for possession
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The Jones-Miller Act made it illegal to smuggle into the United 
States marijuana which should have been invoiced at the border.1159 
The Fifth Circuit this term considered several challenges to this pro
vision1160 on the grounds that requiring marijuana to be declared and 
invoiced violated a smuggler’s privilege against self-incrimination.1161 
Reiving on its previous decision in Walden v. United States,1162 the 
court found no constitutional infirmity in the statute. In that decision, 
the court had reasoned that the marijuana would have been seized by 
customs agents if it had been declared at the border. At that point

of a sawed-off shotgun which was not registered under the Gun Control Act of 1968. 
431 F2d 525 (6th Cir. 1970); see 26 U.S.C. § 5861(d) (Supp. V, 1970). Appellant 
argued that the registration requirement violated his privilege against self-incrimination. 
However, the duty to register is on the transferor; there is no provision enabling a 
transferee-possessor to register the firearm once he has taken possession. See 26 U.S.C.

5812, 5822, 5841 (b), (c) (Supp. V, 1970). Appellant could not incriminate himself 
because he could not register the firearm. He could only comply with the law by not 
possessing the weapon. 431 F.2d at 529; see Minor v. United States, supra, at 93.

In Burgess v. United States, the court held that a seller’s privilege against self-in
crimination was not violated by a statute prohibiting the sale of heroin unless pursuant 
to a written order. 440 F.2d 226 (D.C. Cir. 1970) (Fahy, J.; Robinson & Robb, J J., con
curring); see Minor v. United States, supra-, Act of Aug. 16, 1954, ch. 736, 68A Stat. 
561, formerly codified at 26 U.S.C. § 4705(a) (1964). There was no danger of self- 
ir.crimination because no order form could be obtained by a buyer who had failed to 
register or who could not register, because heroin dealings are illicit. Since it was 
clear that appellant’s customer was unregistered the only way for appellant to comply 
with the statute was by not selling the drug. 440 F.2d at 231.

The registration and order form requirements of the 1970 legislation do not contravene 
the privilege against self-incrimination. The Act requires the annual registration of manu
facturers, distributors, and dispensers of narcotic drugs. Controlled Substances Act, Pub. 
L. Xo. 91-513, § 302, 84 Stat. 1253 (1970). Traffic in narcotics is controlled by means of 
order forms which are available only to persons registered under the above section. Id.

308(d), 84 Stat. 1259. It is unlawful to distribute narcotics in the absence of a written 
order form executed by the buyer, and it is unlawful to possess narcotics obtained 
without an order form. Id. §§ 308(a), 401(a), 404(a), 84 Stat. 1259. Under Burgess, a 
seller who deals with unregistered buyers is not compelled to incriminate himself be
cause the order form must be executed by a registered buyer. The seller can only 
comply with the statute by not selling. Nor is an unregistered buyer’s privilege against 
self-incrimination violated by the order form requirement because he is ineligible to 
obtain such an order form. 440 F.2d at 231; see United States v. Williams (Barrington), 
442 F.2d 738. 741 (D.C. Cir. 1970).

i159 Act of July 18, 1956, ch. 629, § 106, 70 Stat. 570, formerly codified at 21 U.S.C. 
; 176(a) (1964). This section of the Jones-Miller Act was repealed by the Controlled 
Substances Import and Export Act, Pub. L. No. 91-513, § 1101 (a) (2), 84 Stat. 1291 (1970). 
The Controlled Substances Import and Export Act makes it unlawful for an unregistered 
person to import narcotic drugs. Id. §§ 1007(a), 1010(a), 84 Stat. 1288 (1970).

1160See United States v. Warner, 441 F.2d 821, 833 (5th Cir. 1971); United States v. 
Johnson, 439 F.2d 885, 890 (5th Cir. 1971); United States v. Hudson, 431 F.2d 468, 469 
(5th Cir. 1970), cert, denied, 400 U.S. 1011 (1971).

1161 See note 1155 supra.
1162 4i7 pjd 698 (5th Cir 1969)



480 The Georgetown Law Journal [Vol. 60:281

Walden would not have been vulnerable to prosecution, either federal 
or state, because he would have complied with the federal law, and he 
would have never reached the State of Texas with marijuana in his 
possession.1163 1164 1165

1163 Id. at 700; see Rule v. United States, 362 F.2d 215, 216-17 (5th Cir. 1966), cert, 
denied, 385 U.S. 1018 (1967).

1164 434 F.2d 502 (D.C. Cir. 1970) (per curiam) (MacKinnon & Robb, JJ.; Bazelon, C.Jn 
concurring). The District of Columbia Court Reform and Criminal Procedure Act, 
effective February 1, 1971, has substantially amended the statutory provisions relating 
to the commitment and release of persons acquitted by reason of insanity. See D.C. 
Code Ann. § 24-301 (d), (e), (1<) (Supp. IV, 1971). In essence, the amendments codifv 
existing case law which has developed since the original enactment of section 24-30!. 
Throughout this section, references are to the current code. The primary judicial 
decisions dealing with the earlier code provisions will be cited where relevant.

1165 See D.C. Code Ann. § 24-301 (e) (Supp. IV, 1971). Under this section, the hos
pital certifies to the court that a patient is eligible for release. If the Government does 
not oppose the release, the court may order the release of the patient or, in its 
discretion, conduct a hearing on the mental condition of the patient. If the Govern
ment opposes the release, the court must hold such a hearing. In McNeil, the Govern
ment did not oppose the conditional release of the patient. 434 F.2d at 505.

H66 The District of Columbia Code provides: “if any person . . . raises the defense 
of insanity and is acquitted solely on the ground that he was insane at the time of 
[the offense’s] commission, he shall be committed to a hospital for the mentally il! 
until such time as he is eligible for release . . . .” D.C. Code Ann. § 24-301 (d)(1) 
(Supp. IV, 1971).

Section 24-301 (d)(2) provides that a hearing must be held within 50 days to de
termine whether the patient is entitled to release. The burden is on the patient to 
establish his eligibility for release by a preponderance of the evidence. At the hearing, 
the patient has a right to counsel, either retained or appointed.

Statutes analogous to section 24-301 (d) exist in other states. See, e.g., Cal. Penal 
Code § 1206 (West 1970) (mandatory commitment upon finding of present insanity); 
N.C. Gen. Stat. § 122-84 (1964); Ore. Rev. Stat. § 136.730 (1967) (mandatory commit
ment upon a finding of dangcrousncss to public). The corresponding statutes of all the 
states are collected in Note, Acquittal by Reason of Insanity: Is Mandatory Commit- 
went Constitutional?, 39 U. Mo. K.C.L. Rev. 213, 214 nn.6-8 (1970-71).

Prior to the enactment of the District of Columbia Court Reform and Criminal 
Procedure Act, section 24-301 (d) provided for mandatory commitment for an indefinite 
period of persons acquitted by reason of insanity. See Act of Aug. 9, 1955, ch. 673, 
§ 1(d), 69 Stat. 610. Statutes similar to this are found in other states. See, e.g., Mich. 
Stat. Ann. § 552.040 (1969); N.Y. Code Crim. Proc. § 454(1) (McKinney Supp. 1970); 
Va. Code Ann. § 19.1-293(1) (Supp. 1968).

Statutes requiring mandatory commitment following acquittal by reason of insanity' 
have been upheld against constitutional arguments of denial of due process and equal

MENTAL HEALTH CONFINEMENTS

Release from Confinement. In United States v. McNeil™4
the District of Columbia Circuit considered an application by Saint 
Elizabeth’s Hospital116’ to grant the conditional release of a patient who 
had been involuntarily committed following acquittal by reason of in
sanity from a criminal charge.1166 Although the case was remanded for 
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the reception of additional evidence,1107 Chief Judge Bazelon utilized 
the opportunity to discuss the role of the court in reviewing a hospital 
decision to release such a patient.1108

, rotcction, although the statutes have been narrowly construed. See, e.g., Lynch v. 
Overholser, 369 U.S. 705, 710 (1962) (due process challenge to District of Columbia 
Code section 24-301(d); automatic commitment not available where insanity defense is 
made over defendant’s objection); Bolton v. Harris, 130 U.S. App. D.C. 1, 7-11, 395 
l‘.2d 642, 648-52 (1968) (equal protection challenge to District of Columbia Code 
section 24-301 (d); hearing on present insanity required prior to commitment for in- 
k-finite period); People v. Lally, 19 N.Y .2d 27, 35, 224 N£.2d 87, 89, 277 N.Y.S.2d 
?4, 660 1966) (equal protection challenge to N.Y. Code of Criminal Procedure sec

tion 454; patient committed to special hospital for dangerously insane entitled to same 
procedures for commitment that apply to all others civilly committed). See also 
Baxstrom v. Herold, 383 U.S. 107, 110 (1966) (equal protection violated by commit- 
ment at expiration of penal sentence without jury determination of dangerousness). 
See generally Note, Compulsory Commitment Following a Successful Insanity Defense, 
56 \w. U.L. Rev. 409 (1961); Note, Acquittal by Reason of Insanity, supra. The 
holdings of the Lynch and Bolton decisions were codified by the District of Columbia 
Court Reform and Criminal Procedure Act. See D.C. Code Ann. §§ 24-301 (d) (1) (de
fendant must raise insanity defense), -301(d)(2) (hearing on eligibility for release 
required within 50 days of acquittal), -301(e) (one criterion for release is recovery of 
sanity) (Supp. IV, 1971).

The strongest justification for mandatory commitment statutes is the state’s interest 
in protecting the safety of the accused and the public. See Overholser v. O’Beirne, 112 
L.S. App. D.C. 267, 269, 302 F.2d 852, 854 (1961) (twofold purpose of statute is 
recover}’ of patient and protection of society and patient); Ross, Commitment of the 
Mentally III: Problems of Law and Policy, 57 Mjch. L. Rev. 945, 955-60 (1959); Note, 
.icquittal by Reason of Insanity, supra, at 215-19. Indeed, this was the purpose of 
wetion 24-301(d), which was originally enacted in 1955 in response to widespread fear 
that the Durham decision would result in a profusion of acquittals by reason of in
anity. Krash, The Durham Rule and Judicial Administration of the Insanity Defense 

in the District of Columbia, 70 Yale L.J. 905, 941 (1961); see Durham v. United States, 
4 U.S. App. D.C. 228, 241, 214 F.2d 862, 874-75 (1954) (accused is not criminally re
sponsible if his unlawful act was the product of mental disease or defect); D.C. Code 
\nn. • 24-301 (e) (Supp. IV, 1971) (one criterion for patient’s release is dangerousness 
to himself and others).

1167 434 F.2d at 503.
116s 434 F.2d at 509-15 (Bazelon, C.J., concurring). See generally R. Rock, Hospitali

zation and Discharge of the Mentally III 234-41 (1968).
1169 D.C Code Ann. § 24-301 (e) (Supp. IV, 1971); see United States v. McNeil, 434 

F.2d 502, 512-13 (D.C. Cir. 1970) (Bazelon, C.J., concurring); Dixon v. Jacobs, 138 
U.S. App. D.C. 319, 325, 427 F.2d 589, 595 (1970); Bolton v. Harris, 130 U.S. App. D.C. 
1, 11-12, 395 F.2d 642, 653 (1968). Because the mandatory commitment procedures are 
justified bv the state’s interest in protecting the safety of the patient and the public, con
finement is unwarranted once the patient is no longer dangerous. See note 1166 supra. 
Confinement of rhe mentally ill depends on the continuing status of the patient. Dixon 
v. Jacobs, supra-, see Ross, supra note 1166, at 955-66.

A person committed following acquittal by reason of insanity must 
be unconditionally released if he has recovered his mental health, or if 
he is no longer likely to injure himself or the public as a result of his 
mental condition.1109 He may be conditionally released if alternatives * * * 
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can be fashioned which would adequately protect the patient and the 
public from serious harm.1170

1170 D.C. Code Ann. § 24-301 (e) (Supp. IV, 1971); see Dixon v. Jacobs, 138 U.S. App. 
D.C. 319, 325, 427 F.2d 589, 595 (1970); Bolton v. Harris, 130 U.S. App. D.C. 1, 12, 395 
F.2d 643, 654 (1968); Lake v. Cameron, 124 U.S. App. D.C. 264, 267-68, 364 F2d 
657, 660-61 (1966) (release of civilly committed patient). In Lake the court de
termined that the unconditional release of the patient would threaten her own health 
and welfare. Id. at 266, 364 F.2d at 659. Reasoning that deprivations of liberty solely 
because of dangers to the mentally ill persons themselves should be limited to what is 
necessary for their protection, the court found that appellant’s illness did not require 
her complete confinement at St. Elizabeth’s Hospital. Id. at 267-68, 364 F.2d at 660-61. 
Consequently, the case was remanded to determine other feasible courses of treatment. 
The patient need not singlehandedly carry the burden of showing alternatives to com
plete confinement; that burden is shared by the court as well. “Proceedings involving 
the care and treatment of the mentally ill are not strictly adversary proceedings.” Id. 
at 268, 364 F.2d at 661. See generally Parker, Lake v. Cameron: Involuntary Civil 
Commitment Storm Warnings, 4 Family L.Q. 81 (1970).

1171434 F.2d at 513 (Bazelon, C.J., concurring); see Covington v. Harris, 136 U.S 
App. D.C. 35, 39, 419 F.2d 617, 621 (1969). Judicial review is not required of a hospital 
decision to release a patient civilly committed under the Hospitalization of the Men
tally Ill Act. See D.C. Code Ann. §§ 21-501 to -591 (1967), as amended, (Supp. IV, 
1971). See generally Comment, Compulsory Commitment: The Rights of the Incar
cerated Mentally III, 1969 Duke L.J. 677. This distinction between civil commitment and 
commitment following a successful insanity defense was upheld in Bolton v. Harris. 
130 U.S. App. D.C. 1, 11, 395 F.2d 642, 652 (1968).

The policy of requiring judicial review of a hospital decision to release a patient 
has been criticized. See Szasz, Civil Liberties and Mental Illness—Some Observations 
on the Case of Miss Edith L. Hough, 131 J. Nervous Diseases 58 (1960). Once com
mitted, the patient should be under the exclusive jurisdiction of the hospital authorities. 
To continue treatment, when it is no longer deemed proper may offend the conscience 
of the psychiatrists involved. Id. at 60. But commitment following acquittal by reason 
of insanity is based on the patient’s dangerousness to the community. See Goldstein & 
Katz, Dangerousness and Mental Illness, Some Observations on the Decisions to Release 
Persons Acquitted by Reason of Insanity, 70 Yale L.J. 225, 228-29 (1960); note 1166 
supra. The standards for release of a patient are matters of law, and the enforcement 
of those standards is the responsibility of courts, not psychiatrists. United States 
v. McNeil, 434 F.2d 502, 513 & n.46 (D.C. Cir. 1970) (Bazelon, C.J., concurring); 
Goldstein & Katz, supra, at 230; see notes 1173-1174 infra and accompanving text. The 
courts are better equipped to balance the patient’s need for treatment against the state's 
interest in public safety. Goldstein & Katz, supra, at 232-33.

1172 See 434 F.2d at 513 & n.46 (Bazelon, C.J., concurring).
1173 Id. A person is mentally ill if he suffers from an abnormal condition of the 

mind that substantially affects mental or emotional processes, and substantially impairs

The purpose of judicial review is to insure that these statutory stand
ards for release are properly applied by the hospital in reaching its 
decision to release the patient.1171 First, the court as trier of fact must 
determine the patient’s present mental condition and its probable effect 
on his future behavior.1172 1173 Then the court must determine as a matter 
of law whether the patient’s present mental condition is a “mental 
illness,” 11,3 and, if so, whether the patient, even though mentally ill,
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remains any longer likely to injure himself or other persons because of 
that illness if released.1174

behavioral controls. McDonald v. United States, 114 U.S. App. D.C. 120, 124, 312 F.2d 
847, 8)1 (1962); see D.C. Code Ann. § 21-501 (1967) (“mental illness” means psychosis 
or other disease which substantially impairs mental health).

1174434 F2d 513 & n.46 (Bazelon, C.J., concurring); see note 1169 supra and ac
companying text. Although the future behavior of the patient and the harm likely 
to result from that behavior are matters of fact to be drawn from expert testimony, 
rhe decision whether the magnitude and likelihood of that harm are sufficient to justify 
continued confinement is a matter of law. See Cross v. Harris, 135 U.S. App. D.C. 259, 
263-65, 418 F.2d 1095, 1099-1101 (1969) (confinement under Sexual Psychopath Act), 
noted in 4 Suffolk U.L. Rev. 942 (1970).

Appellant in In re Penn challenged a jury’s finding that he was likely to injure him
self and others on the ground that the finding was based upon hearsay testimony of 
psychiatrists and upon the testimony of a mentally ill person—in this case, appellant 
himself—which was inherently unreliable.----F.2d----- (D.C. Cir. 1970) (MacKinnon,
J.; Robb & Wilkey, JJ.). The court did not decide whether a person can be com- 
r.ittcd wholly on the basis of hearsay testimony, since in this case appellant’s own 
testimony was sufficient to support the jury’s finding and appellant could not now object 
to the use of his testimony when he had voluntarily taken the stand at trial. Id. at —. 
Moreover, a mentally ill person may be a competent witness, the value of whose 
testimony is to be weighed by the jury. ld.\ see District of Columbia v. Armes, 107 U.S. 
519, 521-22 (1883).

1175 The standard is dangerousness to himself or others in the reasonable future. See 
notes 1169-1170 supra and accompanying text.

1176 434 F.2d at 513 & n.50 (Bazelon, C.J., concurring); see note 1170 supra. In 
'dcWil, the hospital recommended appellant’s release on the condition that he regularly 

he administered antabuse, a drug which would assuage his desire for alcohol. A plan 
had been devised to insure that appellant regularly took the drug, and the hospital 
concluded that under this plan “ ‘it was unlikely that his antisocial behavior would 
ever manifest itself.’” 434 F.2d at 505 (Bazelon, C.J., concurring).

1177 434 1 .2d at 514 & n.55 (Bazelon, C.J., concurring). In resolving conflicting factual 
opinions of experts, the court may properly consider the relative experience of the 
experts u hose opinions conflict, their opportunity for examination and observation of 
the patient, the internal consistency of the experts’ own testimony, and their demeanor 
°n the witness stand. Id. The court should be wary of testimony which is conflicting 
only as to matters of law not within the competence of experts. There may nevertheless 
be agreement among the experts as to the underlying state of facts, and it is the respon
sibility of the court to determine the legal consequences of those facts. Id.-, see notes 
1172-1 174 supra and accompanying text.

If the court finds that the patient is still mentally ill and that his 
unconditional release would threaten the safety of either himself or 
the public, the court must consider whether any conditions might be 
imposed upon the patient which would reduce the likelihood of dan
gerous behavior below the standard required for commitment.1175 If 
such conditions can be devised, the patient should be ordered condi
tionally released.1176

In making the necessary factual determinations, the court must re
solve conflicting opinions of expert witnesses1177 and possibly deter
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mine whether particular testimony should be disregarded completely.1178 
In any event, the court must base its decision on the evidence presented 
and the applicable rules of law and not upon its own personal views 
concerning the confinement or release of the mentally ill.1179

1178 Complete rejection of expert testimony may be appropriate where, for example, 
the expert’s opportunity for examination of the patient was limited or his experience 
with such cases is minimal. 434 F.2d at 514 (Bazelon, C.J., concurring). If all expen 
testimony is rejected, however, the patient could not be ordered returned to the 
hospital indefinitely. Instead, he must be released since commitment must be based 
upon psychiatric testimony and complete rejection of that testimony would remove 
the only lawful basis for commitment. Id. at 514-15; see D.C. Code Ann. 21-545 
(1967), 24-301 (e) (Supp. IV, 1971) (judicial hearing instituted upon court’s receipt of 
report by Mental Health Commission or superintendent of hospital). See also Bolton 
v. Harris, 130 U.S. App. D.C. 1, 7-11, 395 F.2d 642, 648-53 (1968) (civil commitment 
procedures and standards substantially applied to commitment following acquittal by 
reason of insanity).

1179434 F.2d at 515 (Bazelon, C.J., concurring). District Judge Curran’s conduct 
at the hearing of this case is set forth at length in the opinion. 434 F.2d at 505-09 
(Bazelon, C.J., concurring). Having noted the problem of courtroom disruption by 
attorneys and litigants, Chief Judge Bazelon commented: “[Rlespect both for law 
and for courts cannot be commanded by sanctions, however severe. Respect must be 
earned. Plainly, it was not on the record before us.” Id. at 512 (Bazelon, C.J., con
curring).

1180 See, e.g., Williams v. Robinson, 139 U.S. App. D.C. 204, 210, 432 F.2d 637, 643 
(1970); Dixon v. Jacobs, 138 U.S. App. D.C. 319, 327, 330, 427 F.2d 589, 597, 600 
(1970); Covington v. Harris, 136 U.S. App. D.C. 35, 45, 419 F.2d 617, 626-27 (1969); 
Bolton v. Harris, 130 U.S. App. D.C. 1, 11 n.58, 395 F.2d 642, 652 n.58, (1968); Rouse 
v. Cameron, 125 U.S. App. D.C. 366, 371 n.22, 373 F.2d 451, 456 n.22 (1966).

Section 21-562 of the District of Coltmtbia Code provides that “lt]he administrator 
of each public hospital shall keep records detailing all medical and psychiatric care 
and treatment received by a person hospitalized for a mental illness and the records 
shall be made available, upon the person’s written authorization, to his attorney or 
personal physician.” The purpose of this statute is to facilitate judicial review of in
ternal hospital decisions affecting the patient. 136 U.S. App. D.C. at 44, 419 F.2d at 
626. To further this purpose, the court has held that when a patient judicially chal
lenges internal decisions, the hospital will be unable to rely upon information not 
contained in the patient’s hospital record to justify its decision. 139 U.S. App. D.C. 
at 209-10, 432 F.2d at 642. For observations on present administrative and judicial pro
cedures for deciding whether and under what limitations a mental patient should be 
discharged, see R. Rock, supra note 1168, at 214-18, 230-32, 234-41, 246-52.

1181 440 F.2d 249 (D.C. Cir. 1971) (per curiam) (Wright & Robinson, JJ.; Gordon, 
D.J.). Appellant had been transferred to the hospital’s most restrictive ward for 
allegedly raping another patient. Although appellant had been interviewed by a doctor, 
the determination of his guilt and the recommendation for transfer were apparent^ 
made by another doctor who had interviewed only the victim of the alleged rape. The

Judicial Review of Hospital Decisions. In past years the District
of Columbia Circuit has repeatedly urged Saint Elizabeth’s Hospital to 
establish fair and adequate procedures for determining facts upon which 
to base internal decisions having a serious effect on patient welfare.1180 1181 
This term, in Jones v. Robinson'1*1 the court went a step further and 
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delineated minimal fact-finding procedures required by due process in 
these situations.1182 The court relied on the recent Supreme Court de
cision in Goldberg v. Kelley11*®  which set down guidelines for establish- 

instant case arose from a habeas corpus petition requesting transfer from the maximum 
security ward. Id. at 250.

Habeas corpus is the appropriate action for challenging hospital decisions concerning 
internal administration. ld.\ Covington v. Harris, 136 U.S. App. D.C. 35, 38-39, 419 
F2d 617, 620-21 (1969); Miller v. Overholser, 92 U.S. App. D.C. 110, 115-16, 206 F.2d 
415, 420 (1953). See generally 21 Syracuse L. Rev. 1295 (1970). Appellant’s petition 
lor habeas corpus not only challenged the procedures used in transferring him to the 
security ward, but also alleged that he was not receiving adequate treatment for his 
illness. 440 F.2d at 250; see Rouse v. Cameron, 125 U.S. App. D.C. 366, 367-74, 373 
F.2d 451, 452-59 (1966). Appellant had been found not guilty by reason of insanity 
and, consequently, had been mandatorily committed to St. Elizabeth’s Hospital in a 
summary proceeding under former section 24-301 (d) of the D.C. Code. See notes 
1164-1166 supra. These commitments are justified by their “humane therapeutic goals.” 
125 U5. App. D.C. at 368, 373 F.2d at 453. The person is not imprisoned for punish
ment; he is hospitalized for treatment. If that treatment is inadequate, however, the 
hospitalization is effectively no more than imprisonment, and the justification for the 
summary commitment proceedings fails. The person’s confinement is then subject to 
challenge on due process grounds. The confinement may also constitute cruel and un
usual punishment and a denial of equal protection. See id. See generally Bazelon, 
Implementing the Right to Treatment, 36 U. Chi. L. Rev. 742 (1969); Birnbaum, The 
Right to Treatment, 46 A.B.A.J. 499 (1960); Katz, The Right to Treatment—An En
chaining Legal Fiction, 36 U. Chi. L. Rev. 755 (1969); iMorris, “Criminality” and the 
Right to Treatment, 36 U. Chi. L. Rev. 784 (1969); Symposium: The Right to Treat
ment, 57 Geo. L.J. 673 (1969); Note, The Nascent Right to Treatment, 53 Va. L. 
Rev. 1134 (1967); Note, Civil Restraint, Mental Illness, and the Right to Treatment, 
77 Yale L.J. 87 (1967). The primary practical problem is that public mental hospitals 
lack adequate staff and facilities. See Rouse v. Cameron, 125 U.S. App. D.C. 366, 372-73, 
3'3 F.2d 451. 457-58 (1966); R. Rock, supra note 1168, at 69-72. However, the District 
of Columbia Circuit has indicated that this problem would not justify the continued 
failure to provide adequate treatment. 125 U.S. App. D.C. at 372-73, 373 F.2d at 457-58.

In the District of Columbia, the 1964 Hospitalization of the Mentally Ill Act em
bodies what has been construed to be a statutory right to treatment: “A person hos
pitalized in a public hospital for a mental illness shall, during his hospitalization, be 
entitled to medical and psychiatric care and treatment.” D.C. Code Ann. § 21-562 

1967); see 125 U.S. App. D.C. 368-71, 373 F.2d at 453-56. See also Cal. Welf. & 
Inst’ns Code § 4132 (West Supp. 1971) (a more specific right to treatment).

11'2 440 F.2d at 251-52 & n.4; see notes 1187-1193 infra and accompanying text. The 
court emphasized that the delineated procedures embody only minimal due process 
requirements and do not preclude the provision of additional safeguards deemed neces
sary by the hospital authorities. 440 F.2d at 252. Although the court held only that 
these procedures are necessary before the hospital can determine that a patient has 
committed a crime which would require his transfer to maximum security facilities, 
it indicated that they may also be required in other situations where disputed facts 
are of serious consequences to the patient. Id. at 251 n.4.

1183 397 U.S. 254 (1970), noted in The Supreme Court, 1969 Term, 84 Harv. L. Rev. 
I, 100-08 T970) and 19 DePaul L. Rev. 552 (1970). Goldberg held that a welfare 
recipient must be afforded an evidentiary hearing before benefits may be terminated. 
The hearing need not take the form of a judicial trial but must be “tailored to the 
capacities and circumstances of those who are to be heard.” 397 U.S. at 266, 268-69. 
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ing general due process standards for administrative decisions of an 
agency.1184

Specifically, due process in this situation requires (1) adequate notice; (2) an impartial 
decisionmaker; (3) the right to present a position orally; (4) the opportunity to 
confront and cross-examine adverse witnesses; (5) the right to have a retained attorney 
present; and (6) a written statement by the decisionmaker containing reasons and 
evidence relied upon. Id. at 267-71.

H84 397 U.S. at 267-71.
1185 440 F.2d at 250, quoting Goldberg v. Kelley, 397 U.S. 254, 268-69 (1970). When 

a court must review an administrative decision of a hospital, the question is not 
whether the hospital has made the best decision but whether “it has made a permissible 
and reasonable decision . . . within a broad range of discretion.” Tribby v. Cameron, 
126 U.S. App. D.C. 327, 328, 379 F.2d 104, 105 (1967). The hospital would be allowed 
greater discretion where the decision is a medical one as opposed to deciding whether 
or not a patient committed a crime. 440 F.2d at 250.

1186 440 F.2d at 251. For example, proof of guilt beyond a reasonable doubt is not 
required. Id. Proper considerations of the hospital decisionmakers include appropriate 
treatment for the accused patient and appropriate protection for the other patients. Id.

1187 440 F.2d at 251. A doctor, administrator, or other similar personnel of the 
hospital would suffice as long as he had no prior connection with the accused, the 
victim, or the incident. Id.

1188 440 F.2d at 252. A written memorandum of each interview must be made. Id.
1189 440 F.2d at 252.
1190 Id.
1191 Id.
1192 Id. A transcript of the proceedings is not required, but informal memoranda 

should be placed in the hospital’s permanent records. Id.
1193 440 F.2d at 252.
1194 As of July, 1971, St. Elizabeth’s Hospital had not promulgated any specific pro

Due process requirements must be “ ‘tailored to the capacities and 
circumstances of those who are to be heard.’ ” 1185 1186 In the future, al
though a “full dress trial” need not be conducted,1180 due process re
quires: (1) that the investigating officer be neutral;1187 (2) that all 
witnesses, including those suggested by the patient, be interviewed 
personally by the investigating officer;1188 (3) that the patient be given 
the opportunity to respond to the allegations of the witnesses;1189 (4^ 
that confrontation and cross-examination be permitted to the extent 
they do not adversely affect any patients involved;1190 (5) that either 
a lawyer or a lay representative be assigned to represent the accused 
patient if the interests of justice so dictate;1191 (6) that detailed informal 
memoranda be made by the investigating officer containing findings and 
reasons supporting his decision;1192 and (7) that affirmance of the in
vestigating officer’s decision be given by the hospital superintendent 
after a review of the record.1193 The implementation of these proce
dures will not only provide a rational basis for the actions taken by hos
pital authorities but will also supply an adequate record for judicial 
review of administrative decisions.1194
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Special Project: Judicial Response 
to the Disruptive Defendant

Although statistically an infrequent occurrence,1195 courtroom dis
ruption on the part of a defendant has become a source of concern to 
the legal community. This concern rests upon a growing awareness 
that the judiciary is not fully prepared to cope with an unruly defend
ant’*196 and that present guidelines are insufficient for dealing with some 
phases in the continuum of disruptions.1197 These deficiencies indicate 

cedures as suggested by the court in Jones; nor do they intend to. However, the hospital 
administrators intend to follow the guidelines set forth in Jones when similar fact
ridding situations arise. Those guidelines are considered sufficiently specific so as not 
to require any further elaboration by the hospital itself. Telephone Interview with 
Winifred M. Nash, General Counsel for St. Elizabeth’s Hospital, in Washington, D.C., 
July 19,1971.

1195 The average number of defendants charged with criminal contempt on all 
grounds, including disruption, over the last six years in federal courts has only been 
a: proximatelv 49 per year. This ranges from a low of 32 defendants in 1967 to a high 
of 68 in 1969, with 54 defendants so charged during fiscal year 1970. Statistics on file 
with the Administrative Office of the United States Courts, Division of Procedural 
Studies and Statistics, Washington, D.C. Only 25 percent of all judges contacted by 
the Georgetown Law Journal in a recent survey indicated that they had ever been 
b reed to take disciplinary action against a disruptive defendant. It appears, moreover, 
that judges with under 10 years’ experience on the bench and those from the North and 
Midwest have had approximately half the experience with disruptive defendants that 
other judges have had. 1971 Georgetown Law Journal Survey on Courtroom Disruption 
hereinafter cited as Georgetown Judicial Survey].

1:96The Georgetown Law Journal conducted a survey of 133 trial judges, including 
I" federal, 106 state, and 15 local judges, representing a cross sampling of all juris
dictions. They were asked a variety of questions pertaining both to their experience 
with courtroom disruption and to their attitudes about the legal procedure which 
surrounds the problem. A comparatively large proportion of the judges surveyed re
sponded that they were either less than adequately prepared to handle courtroom 
disruptions or that they would refuse to try a case where a defendant had been 
previously disruptive. While this may be an honest admission of prejudice, it may also 
indicate lack of sufficient preparation or training to adequately handle such miscon
duct. Georgetown Judicial Survey.

’‘•''Responses to the Georgetown survey indicate that a significant number of judges, 
including 25 percent of the federal judges surveyed and over 25 percent of all judges 
with over 10 years experience on the bench, felt that existing standards prepared by bar 
or other legal organizations were “of no practical use.” Furthermore, 25 percent of all 
three categories of judges reported that in their opinion the Supreme Court has not 
provided adequate guidelines. Georgetown Judicial Survey. The concern engendered 
by this problem has resulted in two recently published standards establishing recom
mended guidelines in cases involving courtroom disruption. See ABA Project on 
Standards for Criminal Justice, Standards Relating to the Judge’s Role in Dealing 
"ith Trial Disruptions (Tent. Draft 1971) [hereinafter cited as ABA Disruption 
Standards]-, American College of Trial Lawyers, Report and Recommendations on 
Disruption of the Judicial Process (1970) [hereinafter cited as Trial Lawyer Dis
ruption Standards].
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a need for exploring the options available to a trial court when called 
upon to respond to unruly conduct.

Traditionally, the courts’ primary defect has been their narrow 
approach in responding to misconduct, narrow in the sense that the 
approach has been limited to the use of criminal contempt power.1198 1199 
This deficiency results from the courts’ general failure to differentiate 
between acts which are obstructive and those which are not, with the 
rather stilted and unfortunate consequence that the contempt power 
has become the primary sanction for all courtroom disruptions.1190 

1198 For the purpose of this discussion, only a court’s power to punish summarily 
is implied. The federal summary contempt statute is illustrative of that power. “A 
criminal contempt may be punished summarily if the judge certifies that he saw or 
heard the conduct constituting the contempt and that it was committed in the actual 
presence of the court. The order of contempt shall recite the facts and shall be signed 
by the judge and entered of record.” Fed. R. Crim. P. 42(a).

This power is inherently vested in the courts as an “essential incident to the main
tenance of their authority and the administration and execution of their judicial pow 
ers.” People v. Loughram, 2 Ill. 2d 258, 262, 118 N.E.2d 310, 313 (1954). Indeed, the 
Supreme Court has held that “the power of contempt which a judge must have am. 
exercise in protecting the due and orderly administration of justice and in maintaining 
the authority and dignity of the court is most important and indispensable.” Mayberry 
v. Pennsylvania, 400 U.S. 455, 464 (1971), citing Cooke v. United States, 267 U.S. 51", 
539 (1925).

1199 On the lower court level, where the choice of sanction is ultimately determined 
and its effects most clearly felt, courts have improperly and unnecessarily invoked 
their contempt power in a myriad of circumstances. This judicial indiscretion is 
reflected in a large number of appellate court reversals of lower court decisions. See, 
e.g., Wood v. Georgia, 370 U.S. 375 (1962) (publication by sheriff criticizing judge’s 
purpose in convening of grand jury held not contemptuous in absence of proof that 
action actually obstructed judicial proceedings); In re Michael, 326 U.S. 224 (1945 
(conviction for perjury necessitates proof of actual obstructive effect upon proceedings). 
Ex Parte Hudgings, 249 U.S. 378 (1919) (contempt for perjury requires proof of 
actual obstructive effect upon proceedings); Parmelee Transp. Co. v. Keeshin, 292 
F.2d 806 (7th Cir. 1961) (court’s failure to act for over five months held to be evidence 
that defendant’s statement in no way affected proceedings); People v. Koniecki, 28 
Ill. App.2d. 483, 171 N.E.2d 666 (1961) (false testimony, later corrected, induced by 
fear of physical harm did not embarrass, hinder, or obstruct court); Robinson v. City 
Court, 112 Utah 36, 185 P.2d 256 (1947) (statement by defendant in elevator that recent 
proceeding was “kangaroo court” held not to interfere with proceedings). The results 
of a recent survey indicate that the contempt power is clearly favored by those polled. 
A large majority of the judges responding declared that they favored use of this 
sanction to control courtroom disruption. Georgetown Judicial Survey.

Moreover, appellate courts have often similarly failed to strictly adhere to the ob
struction test. Two recent circuit court cases illustrate the broad and inappropriate 
application of this test. In Camstock v. United States, the defendant refused to rise 
when the court was adjourned. He remained adamant in his refusal after admonishment 
from the court and refused to approach the bench when requested to do so. The 
marshall forccably led him to the bench and he lay prostrate on the floor. The court 
found him in contempt and sentenced him to 15 days. The court of appeals affirmed, 
finding defendant’s conduct an obstruction to justice. Comstock v. United States, 419 
F.2d 1128, 1131 (9th Cir. 1969). See also United States ex rel. Robson v. Malone, 412 



1971] Circuits Note: Criminal 489

The defect in this approach is that criminal contempt power should be 
considered only when misconduct presents an actual obstruction to the 
proceedings of the court.1200 In fact, the Supreme Court, in construing 
the federal contempt statute,1201 has stated that there must be a physical 
obstruction of justice before the summary contempt power, which they 
refer to as a drastic procedure, may supersede ordinary constitutional 
protections.1202 Specifically, the Court held that the power to punish 
for contempt must rest on an obstruction to the performance of judi
cial duties, resulting from an act done in the presence of the court.1203 1204 
The Court further required that the presence of an actual disruption 
must be clearly shown in every case where the contempt power is exer
cised.12^ This is an unequivocal statement and an appropriate base for 
delineating, as a guideline, that unless the actual obstruction standard 
can be met, the use of contempt sanctions is precluded, and less severe 
sanctions must be utilized.

F2d 848 (7th Cir. 1969) (per curiam). The Robson court, indeed, clearly strained to 
find the necessary obstruction: “We are inclined to the thought that the requirement 
]of rising] is sufficiently related to maintaining order in the actual presence of the 
court, so that an infraction can be dealt with summarily under Rule 42(a) . . . .” Id. 
at 850. As a recent British case observed:

The archaic description of these proceedings as “contempt of court” is in 
my view unfortunate and misleading. It suggests that they are designed 
to buttress the dignity of the judges and to protect them from insult. 
Nothing could be further from the truth. No such protection is needed. 
The sole purpose of proceedings for contempt is to give our courts the 
power effectively to protect the rights of the public by ensuring that the 
administration of justice shall not be obstructed or prevented. . . .

Morris v. Crown Office, [1970] 2 W.L.R. 792, 801 (C.A.).
1200 The power to punish for direct contempt is ultimately founded upon the court’s 

need to prevent conduct obstructing the performance of judicial duty. In re Mc
Connell, 370 U.S. 230, 234 (1962), citing Ex parte Hudgings, 249 U.S. 378, 383 (1919); 
see Wood v. Georgia, 370 U.S. 375, 383 (1962); People v. Koniecki, 28 Ill. App. 2d 
483,487,171 N.E.2d 666, 668 (1961).

1201 Fed. R. Crim. P. 42(a).
1202370 U.S. at 234. The Supreme Court has recently sanctioned removal for conduct 

that is “disorderly, disruptive and disrespectful.” Illinois v. Allen, 397 U.S. 337, 343 
(1970). The Court docs not appear to have intended to authorize serious sanctions 
for disrespect where the test of obstruction was not met, however, but utilized the word 
in conjunction with “disorderly” and “disruptive,” both of which tend to be obstruc
tive. Id.-, see Note, Illinois v. Allen: The Unruly Defendant's Right to a Fair Trial, 
46 N.Y.U.L. Rev. 120, 136 (1971).

1203 370 US. at 234.
1204 Id,

Practical implementation of this guideline requires that the term 
“actual obstruction” be clearly defined. Historically, courts have gone 
so far as to hold that misconduct which embarrasses the court, detracts 
from its authority, or is disrespectful of the court itself should qualify
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as an obstruction for contempt citation purposes.1205 1206 * * A better defini
tion, however, would begin by applying the term exclusively to a 
confrontive act, an act which represents a direct and unmistakable 
challenge to the authority of the court. Conduct which falls short of a 
physical disruption and which is simply embarrassing or disrespectful 
does not pose such a challenge, and broad prohibitions of such conduct 
may risk a flood of appeals resulting from guidelines lacking needed 
specificity. Therefore, minor disruptive acts or abusive language would 
not, by definition, constitute an obstruction. Rather, these acts should 
be considered as having the potential for becoming an obstruction if 
they physically disrupt the legal proceedings. In summary, the term 
obstruction should be applied only to misconduct on the part of any 
trial participant when such misconduct has a reasonable tendency to 
disrupt the orderly discharge of courtroom proceedings or judicial 
functions.

1205 See Maclnnis v. United States, 191 F.2d 157 (9th Cir. 1951), cert, denied, 342 
U.S. 953 (1952) (attorney cited for disrespectful language); Laughlin v. Eicher, 79 U.S. 
App. D.C. 266, 145 F.2d 700 (1944), cert, denied, 325 U.S. 866 (1945) (attorney found in 
contempt for accusing judge of misconduct in open court); State v. Benton, — N.H. 
---- , 274 A.2d 876 (1971) (defendant cited for improper language).

1206 The acts of an unruly defendant arc only one of a myriad of factors influencing 
the nature of courtroom disruption. The defendant’s personality and understanding 
of his situation, the crime with which he is charged, the conduct of the prosecution and 
witnesses, the skill of his attorney, and countless other considerations may affect the 
significance of a defendant’s conduct in the course of a particular trial. The court 
must be responsive to these factors in determining which sanction is best designed 
to prevent further disruption. Because of the possibility of their arbitrary or unneces
sary use, particularly severe sanctions, such as contempt, “must be sparingly and care
fully used ‘with the utmost sense of responsibility and circumspection.’ ” United States 
v. Galante, 298 F.2d 72, 75 (2d Cir. 1962), qtioting Brown v. United States, 359 U.S. 41,
52 (1959). But see Mayberry v. Pennsylvania, 400 U.S. 455, 457 (1971) (Burger, C.J., 
concurring) (advocating summary removal from courtroom to counter repeated dis
ruptive acts).

A properly defined contempt standard leaves a residual problem. The 
defect in the present method of inflexibly applying contempt sanc
tions to all disruptions is only partially resolved by redirecting the 
contempt power toward use only in that range of disruptions where 
it is logically appropriate. In order to handle effectively conduct which 
is in a range of greater or lesser consequence than an actual obstruc
tion, it is necessary to develop a gradually escalating series of responses, 
into which the contempt power will merely be placed as one of the 
upper levels of response. As an overall concept, a logical controlling 
criterion for all responses would require that they be discreetlv ap
plied, as necessary and proper under each set of circumstances.12^ 
Application of a particular sanction lies within the sole discretion of 
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the judge,1207 and it therefore is incumbent on him to tailor carefully 
his response to a given situation.1208

120" See Keyes v. United States, 314 F.2d 123 (9th Cir. 1963); United States v. 
Galante, 298 F.2d 72, 75 (2d Cir. 1962). By necessity, only the trial court can evaluate 
the needs of the situation at first hand.

- '"In imposing sanctions for courtroom misconduct, the trial judge should be alert 
to the fact that . . . the appropriate use of a sanction requires consideration of its 
effect on the orderly conduct of the trial.” ABA Disruption Standards § A.3, Com
mentary, at 5-6; see note 1206 supra and accompanying text.

2 9 ABA Disruption Standards § B.l, Commentary, at 7. Clearly the court itself 
has the responsibility of properly conducting the case and of maintaining the solemnity 
and decorum of the courtroom at its highest level. See Alexander v. Sharpe,----Me.
—, —. 245 A.2d 279, 283-84 (1968).

1210 Illinois v. Allen, 397 U.S. 337, 343 (1970). In Allen, the Court held that a de
fendant could be removed from his trial after having been previously warned that con- 
tinued disruptive behavior would not be condoned. Id. In his concurring opinion, Justice 
Bnnnan emphasized that explicit warnings must be given to the defendant, saying: 
“Of course, no action against an unruly defendant is permissible except after he has 
been fullv and fairly informed that his conduct is wrong and intolerable, and warned 
of the possible consequences of continued misbehavior.” Id. at 350. It has been recom
mended that trial judges make known to all parties, either before an impending dis
ruption or ar the beginning of trial, standards of conduct which are expected to be 
followed. See ABA Disruptions Standards §§ F.2-F.3, at 18-19; Trial Lawyer Dis- 
ri ption Standards VIII, at 18. While this practice is a commendable one and is 
likclv to establish a standard of conduct at the outset, this admonition wrould be general 
and not directed toward specific misbehavior. To be effective and establish a clear 
standard, the warning should immediately follow the first instance of disruptive con
duct. See generally Commonwealth v. Snyder,----Pa.------ , ---- , 275 A.2d 312, 314
(1971).

However, a trial judge should not have to meet repeated disruption by merely re
peating his warning and casting it in stronger terms. If after one or more explicit 
warning. a defendant still persists, then sanctions should give substance to the warnings.

12111 he Court in Illinois v. Allen required that before a defendant may be removed 
from his trial, he must be fully informed of the possibility of sanction and that

DISRUPTION BY DEFENDANT REPRESENTED BY COUNSEL

In applying the first of these responses, a warning, it is important 
to note at the outset that maintenance of an orderly atmosphere con
ducive to objective legal procedure is founded on the dignity and self
control of the trial judge.1209 Before any overt disciplinary action is 
taken, a trial judge should follow the logic of due notice and controlled 
reaction by warning the defendant that his conduct is considered dis
ruptive and may be subject to judicial sanction. The defendant must 
then be made fully aware of the significance of his conduct,1210 with 
particular emphasis on the nature and value of the rights he is jeop
ardizing. In addition, the court should inform the defendant of possible 
sanctions which may be imposed, and that his conduct may prejudice 
his case before the jury.1211 Thus, the defendant will have full oppor
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tunity to consider his future conduct and will be on notice that such 
conduct will not be tolerated. Such a warning should provide a sig
nificant deterrent to courtroom disruption. As a final safeguard against 
undue prejudice, consideration should be given to administering the 
warning out of the jury’s presence.1212

further disruptive conduct may warrant its imposition. 397 U.S. at 350. The same 
rationale which requires a warning prior to removal would seem to require a warning 
before less severe sanctions are imposed.

In recommending that a clear warning precede the imposition of a sanction, the 
ABA has commented: “A prior warning is desirable before punishing all but flagrant 
contempts. A warning which may be effective in preventing further disorder is, there
fore, preferable to sanctions as a first step. It also assures both the court and the public 
that subsequent misconduct will be willfully contemptuous and deserving punishment." 
ABA Disruption Standards § F.2, Commentary, at 19.

Two commentators discussing the warning required by Allen have outlined what 
seem to be minimum requirements before a defendant may be removed. Their stand
ard would be:

(1) Following disruptive behavior which, if continued, would justify ex
pulsion or behavior which, while perhaps not alone justifying expulsion, 
is combined with the express intention of the defendant to engage in 
future conduct that is more severe the trial court must
(2) warn the defendant that his conduct, or expressed intentions, are
(3) wrong and violate the dignity and respect for judicial proceedings 
which must be enforced;
(4) will not be tolerated during the course of the trial, and that
(5) future occurences of a like nature will result in expulsion from the 
trial for as long as his disruptive posture is maintained, that
(6) the trial will continue in his absence, that
(7) he will lose his right to see and hear the witnesses testify and the 
evidence introduced, and will lose his right to observe all other pro
ceedings of the trial, and that
(8) he will not be readmitted to the courtroom until he indicates ex
pressly for the record, that he will cease disruption.

Flaum & Thompson, The Case of the Disruptive Defendant: Illinois v. Allen, 61 J. 
Crim. L.C. & P.S. 327, 334 (1970). This standard could easily be amended to cover the 
specific sanction or range of sanctions which a judge mav consider appropriate in a 
specific courtroom situation. Whatever the standard utilized, however, the defendant 
must clearly be warned that disruptive conduct and subsequent sanction may prejudice 
his case before the jury. Such a warning may serve as an effective deterrent to con
tinued disruption and should ensure that the defendant comprehends the full significance 
of his conduct.

1212 Slightly over half of the judges surveyed favored administering the warning out 
of the jury’s presence. Georgetown Judicial Survey. It is contended that a stern 
warning given in front of the jury may prejudice a defendant, particularly when the 
warning is delivered for conduct which is not of a serious nature. The warning is 
designed to deter and hence should be cast in terms stronger than the conduct mav 
have warranted, but such a strong warning may falsely indicate to the jury'’ that the 
bench is adverse to the defendant’s case. See Comment, Violent Misconduct in tlx 
Courtroom—Physical Restraint and Eviction of the Criminal Defendant, 28 U. Pitt. I. 
Rev. 443 (1967) (recommending that warning be given out of the presence of the 
jury). The above consideration should be balanced with the effect of an immediate
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The second stage in the judicial response to a disruptive defendant 
is entered when a judicial warning fails to deter a defendant from further 
disruptive conduct. At that point, the imposition of appropriate sanc
tions may be in order. Recognizing that the premature use of severe 
sanctions may precipitate additional disruption, the court should seek 
to use the least severe sanction available consistent with maintaining 
proper decorum. The court should initially consider the use of one or 
more guards, whose very presence will tend to limit courtroom dis
ruption. The use of guards may be particularly appropriate where the 
disruption involves conduct which requires physical restraint.1213 The 
mere presence of guards, however, may be sufficient of itself to con
vince all but the most determined of defendants to refrain from any 
further disruption. This approach thereby makes manifest, from the 
'rial record, the degree of a defendant’s intent to consciously disrupt 
his trial. To avoid possible prejudice, particular care must be taken to 
insure that the courtroom does not take on the appearance of an armed 
camp.1214 In that respect, the number of guards should be limited and 
whenever possible nonuniformed personnel should be utilized.1215

ind open response from the bench indicating to all trial participants and the jury that 
irther outbreaks will not be tolerated.
•213 See United States v. Bentvena, 319 F.2d 916, 944 (2d Cir. 1963). In Bentvena, 

the trial court denied a defendant the right to testify’ because he had engaged in 
frequent outbursts and violent behavior, and had jumped into the jury box and jostled 
the jurors. The appellate court held that, despite this conduct, the defendant should 
n«»t have been denied the right to testify, and suggested that marshals could have been 
used to quickly subdue and, if necessary, bind and gag the defendant. Id.

1214 “(AJnv presence of guards other than an unobtrusive complement of security 
< 'Heers is bound to have some prejudicial effect, and can be justified only upon a

ving of its necessity J’ United States v. Samuel, 431 F.2d 610, 615 (4th Cir. 1970). 
1 here are several cases holding that the use of guards was excessive. See McCloskey v. 

low, 349 F.2d 119, 121 (4th Cir. 1965); Dennis v. Dees, 278 F. Supp. 354, 357-58 (E.D. 
I a. 1968). But see Odell v. Hudspeth, 189 F.2d 300, 302 (10th Cir. 1951).

1215 In Hall v. State, the court agreed, suggesting that there should be as little show 
of arms as possible and that the necessary restraint can ordinarily be accomplished by 
placing nonuniformed guards near the defendant. 199 Ind. 592, 601, 159 N.E.2d 420, 
423 (1928). The use of ununiformed personnel would aid in preserving the presumption 
of innocence and would lessen prejudice to the defendant before the jury, particularly 
where the guards would sit or stand in close proximity to the defendant.

1216See United States v. Bollenbach, 125 F.2d 458 (2d Cir. 1942). There a defendant 
proceeding pro se became disruptive during his opening remarks to the jury, and the 
court continued the trial for four days. In reconvening, the judge sternly'- warned the 
defendant to “behave himself” for the remainder of the trial. Id. at 459. Where the

As an alternative to guards, when courtroom disruptions appear to 
be spontaneous outbursts based upon the inflammatory nature of the 
issues, accusations, testimony of witnesses, or rulings from the bench, 
the court should declare a recess or temporary suspension of the pro
ceedings.121C A suspension of the proceedings will hopefully allow 



494 The Georgetown Law Journal [Vol. 60:281

tempers to cool and reason to prevail, inherently reducing the possi
bility of further misconduct.

Where none of these lesser sanctions has succeeded or appears likelv 
to succeed, the trial judge should resort to the use of temporary incar
ceration of the defendant.* 1217 Incarceration could be imposed until 
such time as the defendant provides assurances that he will not engage 

defendant’s misconduct is borne out of a deep animosity toward the legal system in 
general, however, it is likely that this type of recess would only obstruct the orderly 
processes of the court and accomplish the defendant’s ends. See generally Scale v. 
Hoffman, 306 F. Supp. 330 (N.D. Ill. 1969).

Use of the recess or a short continuation at the first sign of disruption would quiet 
the defendant and prevent him from reaching that point where he actually created 
an obstruction thereby warranting a contempt citation. During the recess, counsel 
could calm the defendant by explaining fully why a particular ruling was made and 
caution against continuing the disruptive behavior once the court reconvenes. See In 
re McConnell, 370 U.S. 230 (1962). Here the trial court had refused to permit counsel 
to ask specific questions and he replied: “[We] have a right to ask the questions, and 
we propose to do so unless some bailiff stops us.” Id. at 235. A short recess was then 
requested by co-counsel, after which the defendant discontinued his disruptive be
havior. In reversing a contempt charge, the Supreme Court noted that “after this col
loquy petitioner’s co-counsel asked for a short recess, that following this recess petitioner 
did not continue to ask questions w’hich the judge had forbidden and that in fact he 
did not ask any more such questions throughout the remainder of the trial.” Id.

Some courts have called recesses, later justifying a finding of contempt largely upon 
the alleged “obstruction” posed by such a recess. See United States v. Galante, 298 
F.2d 72, 75 (2d Cir. 1962). A better view’ is for the court to acknowledge that vital 
issues or intense frustration may precipitate misconduct and immediately to call a 
recess to permit a potentially disruptive situation to subside. Clearly, however, the 
existence of a recess must not be used by the court to justify a contempt citation, par
ticularly where, without such a recess, defendant’s conduct alone could nor legally 
justify this sanction.

1217 The legal basis for resorting to a temporary incarceration is not presently clear 
It appears that the courts could achieve such a result under at least three methods: (1 
civil contempt; (2) criminal contempt; or (3) revocation of bail. The Supreme Court 
has recently announced that the sanction of civil contempt is available to the court in 
dealing with an unruly defendant. 397 U.S. at 345. Although the Court mentioned 
only the situation where a defendant is held in civil contempt and the proceedings arc 
discontinued, it w’ould appear that the defendant could also be held in contempt, be 
incarcerated during noncourt hours, and still attend the trial. Whether the latter 
situation is technically a civil contempt is debatable. In two additional cases defendants 
were cited for criminal contempt and remanded to the custody of the marshal until 
the termination of the trial. See United States v. Hall, 176 F.2d 163 (2d Cir. 1949); 
United States v. Green, 176 F.2d 169 (2d Cir. 1949). There has been some discussion 
of criminal and civil contempt methods of dealing with courtroom disruption. See 
Note, supra note 1202, at 146-53. See also Goldfarb, The Constitution and Contempt 
of Court, 61 Mich. L. Rev. 283 (1962); Note, Civil and Criminal Contempt in the 
Federal Courts, 57 Yale L.J. 83 (1947). Another approach to effect the incarceration of 
a disruptive defendant might be to revoke his bail. Bitter v. United States, 389 U.S. 
15, 16 (1967) (per curiam); State ex rel. Shakur v. McGrath, 62 Mise. 2d 484, 494, 309 
N.Y.S.2d 483, 494 (Sup. Ct. 1970). See also Note, The Power of the Judge to Command 
Order in the Courtroom: The Options of Illinois v. Allen, 65 Nw. U.L. Rev. 671, 692-96
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in further disruptive conduct.1218 It has been suggested that imprison
ment for an indefinite period may induce a defendant to reconsider 
his actions and accede to the will of the court.1219 While this may well 
produce the desired reform of the accused, courts must be wary of 
the defendant who elects to remain in jail to further some ulterior 
publicity’ motive or to avoid a trial which is likely to result in an un
desirably harsh sentence.1220 The defendant must under no circum
stances be permitted to thwart his trial or cause a strong case to dissi
pate. I herefore, incarceration must be employed only after careful 
consideration of both the motives prompting the defendant’s conduct 
and the probable remedial effect to be achieved through such incar
ceration.1221

1 -’u . The use of the temporary incarceration was favored by 50 percent of state 
and local judges surveyed with over 80 percent of the federal judges in accord. George
town Judicial Survey.

12 'See 397 U.S. at 345. Presiding in the New York Black Panther trial, Judge 
Murtaugh recessed the pretrial hearing because of the misconduct of the defendants, 
u hich included more than 600 interruptions. The judge announced that he would 
proceed with rhe hearings if and when any or all defendants provided assurances that 
thev were prepared to meet the court’s standards of conduct. State ex rel. Shakur v. 
McGrath, 62 Misc. 2d 484, 491-95, 309 N.Y.S.2d 483, 492-95 (Sup. Ct. 1970).

1219 See Note, supra note 1202, at 150-51.
1220397 U.S. at 345. Speaking for the majority in Allen, Justice Black cautioned that 

the defendant might deliberately refuse to provide assurance that he would comply 
\\ ith the court’s conditions to resuming the trial in the hope that the prosecution’s case 
would weaken by the unavailability of witnesses. Id. Similarly, the use of this sanction 
is inappropriate for those defendants who are willing to remain incarcerated indefinitely 
to publicize a cause or subvert the judicial system. See Seale v. Hoffman, 306 F. Supp. 
330 (NX>. III. 1969).

122: W here the defendant is apparently committed to disrupting a trial, it seems 
unlikely that the use of a short incarceration period would provide the necessary 
incentive to make him refrain from future misconduct. In addition, the use of temporary 
incarceration may be ineffective where the defendant is motivated to remain in jail 
indefinitely, as where he is being tried for a crime which calls for the death penalty or 
life imprisonment. See Murray, The Power to Expel a Criminal Defendant from Elis 
Own Trial: A Comparative View, 36 U. Colo. L. Rev. 171 (1964). A majority of the 
trial judges surveyed felt that most disrupters seek public attention in the form of 
notoriety, rather than sympathy or support. Georgetown Judicial Survey.

1222 Since the application of this power has already been defined and the need for 
redirection discussed, the emphasis here will be on the use of contempt within this 
stage of response, and in particular on the flexibility which is available primarily 
through the sentencing phase of a contempt procedure.

W hen temporary incarceration thereby becomes inappropriate and 
vet misconduct is sufficiently substantial to be considered a minor ob- • J

struction, a judge should consider using the alternatives contained in his 
criminal contempt powers.1222 For example, a defendant held in con
tempt may be sentenced immediately or, alternatively, at the conclusion 
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of the trial.1223 Criteria for selecting the time of sentencing should be 
based on an evaluation of the probable effectiveness of each alternative, 
which in turn depends on the personality of the defendant and the 
facts of the particular case. The recommended approach would be to 
defer sentencing until completion of the trial, since this carries the ad
vantage of being able to warn the defendant that the severity of his 
sentence will depend upon his future conduct.1224 Only when the full 
potential of the contempt sanction has been exhausted, and it has had 
little or no appreciable impact, should the ultimate sanction of removal 
be considered.1225

1223 See Sacher v. United States, 343 U.S. 1, 11 (1952). In Sacher, the trial judge 
held a defense attorney in summary contempt at the conclusion of a trial for his con
temptuous conduct during the course of the trial. In affirming the conviction, the 
Supreme Court held that the federal summary contempt power was summary in 
procedure and not in time, and, therefore, it was fully within the court’s discretion to 
punish for contempt at the conclusion of the trial. Id. at 9; accord, Maclnnes v. 
United States, 191 F.2d 157, 160-61 (9th Cir. 1951), cert, denied, 343 U.S. 941 (1952). 
Hallinan v. United States, 182 F.2d 880, 887 (9th Cir. 1950), cert, denied, 341 U.S 
952 (1951). The above cases each deal with the federal summary contempt power. See 
Fed. R. Crim. P. 42(a). These cases establish the authority to cite and sentence at a 
trial’s end. In Sacher, the Court also reaffirmed a judge’s power to impose immediate 
and summary punishment for contempt if, in his opinion, delay could prejudice the 
trial. 343 U.S. at 11.

1224 In proposing standards for a judge’s role in dealing with trial disruptions, the 
ABA has adopted this same recommendation:

The trial judge should, as soon as practicable after he is satisfied that mis
conduct requires contempt proceedings, inform the alleged offender of 
his intention to institute such proceedings. The trial judge should con
sider the advisability of deferring adjudication of contempt for court
room misconduct of a defendant, an attorney, or a witness until after the 
trial, and should defer such a proceeding unless prompt punishment is im
perative.

ABA Disruption Standards § F.3, at 19.
In commenting on its recommendation, the ABA reasons that announcing that sentence 

after the trial on the merits “will maximize the potential for deterring misconducr 
during the remainder of the trial, which is the principal purpose of the sanction.” Id. 
Commentary, at 20. Furthermore, the delay in sentencing will permit the trial judge 
to consider the sentence in more dispassionate terms and will reduce the appearance of 
prejudice by the judge before the jury. As Professor Paul Freund of the Harvard 
Law School has recently said: “Punishment for contempt is effective only if the threat 
of it serves as a deterrent to obstructive conduct. The power is used not for 
retribution but for prevention.” Freund, Contempt Power: Prevention, Not Retribu
tion, Trial, Jan.-Feb. 1971, at 14.

1225 See Mayberry v. Pennsylvania, 400 U.S. 455 (1971). In Mayberry, the Court 
concluded that “[t]he contempt power, however, is of limited utility in dealing with 
an incorrigible, a cunning psychopath, or an accused bent on frustrating the particular 
trial or undermining the processes of justice. For such as these, summary removal from 
the courtroom is the really effective remedy.” Id. at 467 (Burger, C.J., concurring 
See, e.g., Illinois v. Allen, 397 U.S. 337, 343-45 (1971); Morris v. State, — Ark. —. 
---- . 462 S.W.2d 842, 845-46 (1971); State v. Dickerson, 9 N.C. App. 387, 390, 176 
S.E.2d 376,379 (1970).
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Removal, which should generally be considered as the third stage of 
judicial response, must not be lightly regarded or simply used as an 
alternative to the foregoing sanctions. The Supreme Court in Illinois 
v. Allen'22* stated that removal should not be imposed unless the de
fendant “insists on conducting himself in a manner so disorderly, dis
ruptive, and disrespectful of the court that his trial cannot be carried on 
with him in the courtroom.” 1226 1227 It is not at all appropriate for a court 
to conclude that a trial cannot continue with the defendant present, 
unless and until all lesser sanctions have been attempted.1228 Whenever 
removal is utilized, however, its adverse effects must be minimized to 
the greatest extent possible. Thus, for example, it is preferable to 
remove a defendant to an adjoining room where he may observe and 
conduct limited communication with his trial via closed circuit media, 
than to remove him to the completer isolation of a cell.1229 Having 
decided upon removal, the trial court must still provide the defendant 
with a continuing opportunity to return to the courtroom if and when 
he will give adequate assurances of refraining from further disruption.1230

1226 397 US. 337 (1970).
1227 Id. at 343.
—-' The right to be present at one’s own trial is a fundamental precept of Anglo- 

American jurisprudence. Every presumption should be against the use of the removal 
sanction. To overcome that presumption it would be necessary for a trial court to 
determine that no lesser sanction would restore order to the courtroom. Until some 
lesser sanction is actually applied and found ineffective, a trial judge would only be 
guessing that removal was the only answer. The right to be present at one’s trial 
should not be based upon a mere guess.

1229 In a case recently affirmed by the Supreme Court, a defendant was so disruptive 
that he was gagged, and upon further disruption was removed and placed in a different 
courtroom equipped with a loudspeaker where he could hear the remainder of the trial. 
Mayberry v. Pennsylvania, 400 U.S. 455, 462 (1971). Other methods for keeping a 
defendant fully informed of his trial’s proceedings would include close-circuit tele
vision and a glass enclosed “Eichmann” box. See Note, supra note 1202, at 145-46 & 
nn.136-43. However, these proposals would involve considerable expense, and would 
app’ar to be infeasible, particularly in light of the fact that it was the defendant’s 
own misconduct which caused his removal and that the defendant would be permitted 
to return upon giving adequate assurances that he will reform his behavior.

1230 Illinois v. Allen, 397 U.S. 337, 346 (1970). Allen was removed for the first time 
just before the lunch recess and during the recess told the judge that he wanted to be 
present during his trial. The judge replied that he could return if he promised to 
behave himself and not interfere with the introduction of the case. The jury was brought 
in ar.d when defense counsel moved to exclude the witnesses, including several of 
Allen’s relatives, Allen again created a disturbance and was removed. He was subse
quently readmitted a second time after giving adequate assurances. Id. at 339-41. Thus, 
it would seem from Allen that a defendant should be readmitted at least twice upon 
giving assurance of acceptable behavior. If the defendant continues in disruptive be
havior. after having been removed and readmitted on several occasions, a trial judge 
might well conclude that no adequate assurances can be given and permanently exclude 
the defendant from the remainder of the trial.
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During the defendant's absence, the court should also ensure that he 
is kept fully informed as to the trial’s progress.1231

1231 “[T] he court should make reasonable efforts to enable him to communicate with 
his attorney and, if possible, to keep apprised of the progress of his trial. Once the 
court has removed the contumacious defendant, it is not weakness to mitigate the dis
advantages of his expulsion as far as technologically possible in the circumstances." 
397 U.S. at 351 (Brennan, J., concurring).

1232 See, e.g., Mayberry v. Pennsylvania, 400 U.S. 455, 462 (1971); United States v. 
Bentvena, 319 F.2d 916, 930-31 (2d Cir. 1963); Seale v. Hoffman, 306 F. Supp. 330, 332-33 
(N.D. Ill. 1969). This discussion is only concerned with the shackling and gagging of 
a defendant for disruptive conduct committed in the courtroom. A court’s discre
tionary right to shackle or gag a defendant whose conduct prior to trial has deemed 
him dangerous is well established. Clearly, however, shackling, and particularly gagging, 
should be utilized only to protect the safety of the trial participants, jury, and spec
tators. See United States v. Samuel, 431 F.2d 610, 614-16 (4th Cir. 1970); Loux v. United 
States, 389 F.2d 911, 919-20 (9th Cir.), cert, denied, 393 U.S. 867 (1968).

1233 it is clear that, at least “under ordinary circumstances, freedom from handcuffs, 
shackles and manacles of a defendant during the trial of a criminal case is an important 
component of a fair and impartial trial.” Way v. United States, 285 F.2d 253, 254 
(10th Cir. 1960); see Woodwards v. Cardwell, 430 F.2d 978, 980-82 (6th Cir. 1970); 
Dennis v. Dees, 278 F. Supp. 354, 358 (E.D. La. 1968).

1234 See Illinois v. Allen, 397 U.S. 337 (1970). As Justice Black noted: “But even 
to contemplate such a technique 1 binding and gagging], much less to see it, arouses a 
feeling that no person should be tried while shackled and gagged except as a last 
resort.” Id. at 344. Justice Brennan, speaking of shackling and gagging in his con
curring opinion, said: “It offends not only judicial dignity and decorum, but also 
that respect for the individual which is the lifeblood of the law.” Id. at 350-51.

1235 395 U.S. at 344.
1236 However, it has been suggested that binding and gagging might be proper where 

the defendant voluntarily chose to be restrained rather than to be removed. It is 
argued that under these circumstances restraint would be fairer to the defendant than 
removal. See Note, The Power of the Judge to Command Order in the Courtroom: 
The Options of Illinois v. Allen, 65 Nw. U.L. Rev. 671, 678 n.48 (1970).

A few courts have utilized binding and gagging as an alternative 
to removal.1232 Although this practice would guarantee the defendant’s 
presence at trial and minimize physical disruption, such a procedure 
would inherently prejudice the jury.1233 Total physical restraint is 
counterproductive in that it also undermines the very dignity and 
decorum which is the essence and objective of judicial proceedings.1234 
Even though the court in Allen recognized a legitimate use of total 
physical restraint, it failed to describe a situation where such restraint 
would be more appropriate than removal.1235 And indeed it is difficult 
to conceive of a circumstance under which binding and gagging would 
be preferred.1236 The use of physical restraint, with its inherent risk 
of abuse, would therefore seldom, if ever, be warranted.

DISRUPTION BY DEFENDANT REPRESENTING HIMSELF

All the sanctions available to a court for dealing with disruptive de
fendants represented by counsel are applicable to a defendant repre
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senting himself.1237 Nevertheless, special consideration1238 must be given
- A trial court may choose to apply against a defendant representing himself the 

same sanctions that may be invoked against the defendant with counsel. Some courts 
have even suggested that no special consideration be shown the pro se defendant in a 
court’s evaluation of the sanctions to be utilized. See note 1243 i?ifra and accompanying 
text. To fail to recognize the obvious differences between the two types of defendants, 
however, is to adhere to a haphazard and misguided approach to the problem of court
room disruption.

The right to appear pro se in a criminal proceeding has been a part of our law 
since 1"89, when Congress provided that parties to cases might plead and manage their 
causes personally as well as by the assistance of counsel. Judiciary Act of 1789, ch. 20, 

?5, 1 Stat. 92. This provision, as amended, instructs that the court must advise a 
defendant appearing without counsel of the right to have counsel assigned to represent 
him or to elect to proceed without an attorney. 28 U.S.C. § 1654 (1964). This guaran
tee has been implemented in the procedural rules for the federal courts. Fed. R. Crim. 
P. 44. In addition, similar provisions have been codified in the constitutions of 37 
states, by assuring the defendant the right to be represented either by himself, or by 
counsel, or by himself and counsel. W. Beaney, Right to Counsel 237 (1955).

The right personally to manage and conduct one’s defense in a criminal case is based 
on -he fifth and sixth amendments, assuring to an accused the protection of due 
process of law. This right arises out of the Constitution and is not the mere product 
of legislation or judicial decision. Indeed, the right to counsel guaranteed by the sixth 
amendment was not intended to limit in any way the absolute and primary right to 
con luct one’s own defense. See United States v. Plattner, 330 F.2d 271, 273-74 (2d Cir. 
1964).

The XBA standards on courtroom disruptions specify that the judge should satisfy 
himself that the defendant: “(a) possesses the intelligence and capacity to appreciate 
the consequences of his decision; and (b) comprehends the nature of the charges and 
proceedings, the range of permissible punishments, and any additional facts essential 
to a broad understanding of the case.” ABA Disruption Standards § C.2, at 10. After 
such a determination has been made, if there is still a likelihood that the defendant 
will use his role as an attorney in order to disrupt the proceedings, the judge may 
weigh the defendant’s interest in appearing pro se with the state’s interest in a fair 
and orderly trial. A more difficult decision must be made when the defendant re
quests to conduct his own defense after the trial has begun. In such a case, the likeli
hood is great that the defendant will use the opportunity to disrupt the proceedings. 
The right to discharge counsel is, therefore, a qualified one. See Butler v. United 
States, 317 F.2d 249, 258 (8th Cir. 1963). In order to maintain the orderly conduct 
of the jury trial already in progress, the judge may refuse to allow a defendant to as- 
<urne his defense from an attorney who has performed capably until that time. See 
United States v. Conder, 423 F.2d 904, 907 (6th Cir.), cert, denied, 400 U.S. 958 (1970); 
United States v. Bentvena, 319 F.2d 916, 937-38 (2d Cir. 1963); Seale v. Hoffman, 306 
I . Supp. 350, 332 (N.D. Ill. 1969). On the other hand, where important interests of the 
defendant are at stake and there is no material danger of obstruction or abuse, a de- 
fendant’s request to assume his defense should be granted. See Dcaringer v. United States, 
M4 I .2d 309, 311 (9th Cir. 1965). See generally W. Beaney, Right to Counsel 209 
(1955).

1238 See People v. Cole, 113 Cal. App. 2d 253, 260, 248 P.2d 141, 146 (Ct. App. 1952) 
(leniency’ shown to pro se defendant ignorant of trial procedure); Commonwealth v. 
Fletcher, 441 Pa. 28, 31-32, 269 A.2d 727, 730 (1970) (consideration given for pro se 
defendant’s lack of knowledge of legal procedures). Some courts have shown special 
consideration for the pro sc defendant by recognizing the necessity for examining the 
defendant’s motivation in causing a disruption. As these courts have shown, the de- 
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to the pro se defendant to help him conduct his case. Such a defendant 
may find himself overwhelmed by legal concepts and technicalities, and 
disruptive conduct may be motivated by his resulting frustration.* 1239 
In a related problem, by assuming a more active and critical role than 
the usual defendant, the pro se defendant may misconceive the nature 
and significance of that role—a misconception which may unintentionally 

fendant may exhibit a tone and demeanor which in one situation would clearly manifest 
contempt, and in another situation would be indicative only of the defendant’s zeal 
and inexperience in representing himself. Compare Sacher v. United States, 343 U.S. 1, 
9 (1952) and Curran v. Superior Court, 72 Cal. App. 258, 267-68, 236 P. 975, 979 (Ct. 
App. 1925) with In re McConnell, 370 U.S. 230, 234 (1962), quoting Ex parte Hudgings, 
249 U.S. 378, 383 (1919). See also In re Osborne, 344 F.2d 611, 615-16 (9th Cir. 1965), 
citing In re McConnell, 370 U.S. 230, 236 (1962) (pro se defendant should not be 
censured for pressing arguments which he thinks are valid legal issues).

A majority of the judges contacted by the Georgetown survey responded that the 
motivation of the disrupter should indeed be taken into consideration, and the trial 
judge should distinguish between those disruptions made for the mere sake of disruption 
and those based on the ostensible belief that the defendant’s rights arc being violated. 
Over half the federal judges and nearly 80 percent of the local judges, moreover, 
would also consider motivation. In addition, over half of the judges surveved indicated 
that an appellate court should consider the defendant’s conduct in light of the facts 
as the defendant perceived them, whether or not his perception was correct. Georq- 
town Judicial Survey.

1239 The pro se defendant has no conception of relevance, materiality, hearsay, and 
the rules of procedure, let alone the intricate unwritten rules of decorum such as that 
which prompts experienced lawyers to button their suit jackets when standing before 
the bench. Moreover, since the defendant cannot understand why rulings always go 
against him, he may begin to feel that he is being railroaded into a conviction. Such 
a situation will often elicit retaliation in the form of disruption of the proceedings which 
the defendant feels are a mockery of justice. The pro se defendant may thus be forced 
to overcome both frustration and ignorance in attempting to conduct a defense. See 
People v. Cole, 113 Cal. App. 2d 253, 260, 248 P.2d 141, 146 (Ct. App. 1952); Common
wealth v. Fletcher, 441 Pa. 28, 31-32, 269 A.2d 727, 730 (1970). The Cole court recog
nized that where an accused attempts to represent himself, though perhaps inadvisedly 
so, the same rule of not citing for contempt an attorney who proceeds in good faith 
to urge upon the court an erroneous view of the law should apply with somewhat more- 
latitude to the defendant because he is ignorant of the refinements of trial procedure. 
113 Cal. App. 2d at 260, 248 P.2d at 146. It is easy to picture a concerned but unin 
formed defendant losing his temper in the confusion of legal technicalities. Indeed, it 
is easy to imagine a defendant abandoning his cause altogether, and in the belief that 
the legal system is railroading him into conviction, refusing to respect the authorin 
of the court. As the Supreme Court has recognized: “Laymen, foolishly trving to 
defend themselves, may understandably create awkward and embarrassing scenes." 
Mayberry v. Pennsylvania, 400 U.S. 455, 462 (1971); see Illinois v. Allen, 397 U.S. 337, 
353-55 (1970) (Douglas, J., concurring).

It is clearly not the function of the judge continuously to advise the pro sc defendant 
during the trial or to teach him the rules of evidence and procedure. To assume this 
function would undermine the appearance of impartiality of the proceedings. 1 low- 
cver, no court should sit back and watch an inexperienced, untutored defendant become 
frustrated over the procedural restrictions placed upon his conduct and the denial of 
his requests. Cf. Du Boyce v. Kruger & Birch, Inc., 241 F.2d 855 (3d Cir. 1957).



1971] Circuits Note: Criminal 501

yield far more physical disruption than would be customarily associ
ated with a trial defense.1240 In light of these considerations, it is rea
sonable and probable that the defendant will be confused and per
plexed, if not irritated, by such issues as relevance, materiality, and 
hearsay. In particular situations, for example, where the defendant 
believes that his prosecution is politically motivated,1241 he is apt to be 
particularly sensitive to adverse rulings, whether or not the rulings are 
in fact legally proper. The appropriate solution, which may also be the 
most effective practical technique, will be the frequent use of bench 
conferences,1242 without further escalation of response, and multiple 
warnings designed to thwart specific situations which might give rise 
to a disruption.

1240 k is inherent in the nature of the adversary system that counsel will present 
his client’s case vigorously, persistently, and effectively, pressing his claim even though 
- seems far-fetched and untenable. In re McConnell, 370 U.S. 230, 236 (1962); Sacher 
v. United States, 343 U.S. 1, 9, 12-13 (1952); see ABA Code of Professional Responsi
ble y and Canons of Judicial Ethics EC 7-1; Trial Lawyer Disruption Standards 
IV b), at 10. As long as a lawyer makes a good faith effort to present his client’s 
case and does not in any way create an obstruction which blocks the judge in the 
; rformance of his judicial duty, his actions do not amount to contempt of court. 370 
US. at 236; see Ex parte Hudgings, 249 U.S. 378, 383 (1919); Parmelee Transp. Co. v. 
Keeshin, 292 F.2d 806, 810 (7th Cir. 1961). If an attorney is to be allowed this latitude 
in prosecuting his case, then surely the defendant appearing pro se, who has more of 
a direct stake in the outcome, must be allowed a great deal of leeway in venting his 
en-.otions in a zealous handling of the proceedings.

In determining whether the courtroom behavior of a pro se defendant meets the 
test of contempt, the court should view the evidence in light of the emotions raised 
by a bitterly contested trial, remembering, as the Schiffer court warned, that in such 
proceedings “things are sometimes said that should have remained unsaid.” United 
States v. Schiffer, 351 F.2d 91, 94 (6th Cir. 1965), cert, denied, 384 U.S. 1003 (1966); 
. c 343 U.S. at 9 (providing due allowance for the heat of controversy).

24 ■ The issue of whether or not there is such a thing as a “political trial” is a sensitive 
one because few people can discuss it objectively. Of the trial judges surveyed, federal 
and local judges were almost evenly divided in their response to the question of whether 
some trials can be termed political trials. State judges replied in the negative at a rate 
of slightly less than two to one. Georgetown Judicial Survey.

Concurring in Allen, Justice Douglas recognized that political trials frequently recur 
and proposed the application of different penalties for two types of contumacious be- 
havior-that of unruly defendants in political trials and that of defendants primarily 
seeking to undermine the judicial system. 397 U.S. at 352-57 (Douglas, J., concurring). 
This dichotomy of punishment has been criticized on the grounds that only history 
can finally determine who is the hero and who the traitor. See Note, stipra note 1202, at 
125 n.38. There has been much discussion of political trials in the last decade. See 
r. Emerson, D. Haber & N. Dorsen, Political and Civil Rights in the United States 
72-602 (3d ed. 1967); O. Kirchhf.imer, Justice: The Use of Legal Procedures for 
Political Ends 46-118 (1961).

1242 As soon as it becomes clear that the pro se defendant is being carried away by 
zeal or frustration, or that his specific intent is to disrupt the courtroom proceedings, 
the trial judge should call a bench conference to delineate the limits of acceptable 
behavior in his courtroom. If an argument has arisen over the rulings of the court 
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Although some judges have indicated that no special consideration 
should be due a defendant merely because he elects to proceed pro 
se,1243 it would be an inferior legal system that would casually allow 
sanctions, particularly severe sanctions, to become a risk to be calcu
lated by a layman attempting to exercise his constitutional rights. The 
most effective means of eliminating this danger, aside from conferences 
and warnings, is for the bench to appoint standby counsel in all pro 
se cases.1244 Appointed counsel could be required to be available at 
critical points in the trial to provide assistance if requested or re
quired.1245 In addition, such a practice would assure the court that 

on motions or objections made by either side, for example, the judge may find it wise 
to call a bench conference to explain the technical reasons for the ruling, to advise 
the defendant to accept appointed counsel to help him understand the more complicated 
court and evidentiary rules, or to explain how to preserve the record for appeal.

1243 These courts expect to be treated by a defendant acting as his own attorney 
with the same deference they would receive from a member of the bar. When a man 
is acting as a lawyer, they reason, he does not have the right to let his emotions lead 
him into language disrespectful of the court. They would hold that any behavior which 
would demoralize the authority of the court before the jury should, therefore, be 
punishable as contempt. See McInnis v. United States, 191 F.2d 157, 159 (9th Cir. 1951 . 
cert, denied, 342 U.S. 953 (1952); People v. DeStefano, 64 Ill. App. 2d 368, 386, 212 
N.F,.2d 368, 378 (1955), cert, denied, 385 U.S. 989 (1966). Statements reflecting on the 
personal integrity of the judge or abusive of opposing counsel have been considered 
grounds for contempt citations. 64 Ill. App. 2d at 384-85, 212 N.E.2d at 377-78.

1244 See Mayberry v. Pennsylvania, 400 U.S. 455, 467-68 (1971) (Burger, C.J., con
curring); Illinois v. Allen, 397 U.S. 337, 339 -40 (1970) (standby counsel appointed at 
the pre-trial stage to protect the record); ABA Disruption Standards § C.3, at 11-12. 
The role of standby counsel would initially be a limited one. He would sit in the 
courtroom, easily accessible to the defendant for consultation on procedural and evi
dentiary matters, and would call the court’s attention to matters favorable to the ac- 
cused upon which the court would rule on its own morion. His primary function, 
however, would be to preserve the record for appeal, since the pro sc defendant will 
generally be unfamiliar with such a procedure. ABA Disruption Standards I C.3, at 
11-12.

In Mayberry, the Supreme Court was adamant in its contention that a criminal trial 
is too important to the public interest to be considered the private matter of the de
fendant. The Court concluded that: “No circumstance that comes to mind allows 
an accused to interfere with the absolute right of a trial judge to have such ‘standby 
counsel’ to protect the rights of accused persons ‘foolishly trying to protect them
selves’ .... IT]he integrity of the process warrants a trial judge in exercising his 
discretion to have counsel participate in the defense even when rejected.” 400 U.S. at 
468 (Burger, C.J., concurring). But see People v. Ashley, 59 Cal. 2d 339, 361, 379 P.2d 
496, 509, 29 Cal. Rptr. 16, 29, cert, denied, 31$ U.S. 819 (1963) (defendant has no right 
to an appointed attorney for purely advisory purposes).

1245 Standby counsel might assist the defendant in understanding the proceedings, 
thereby helping to prevent him from becoming unnecessarily frustrated. In addition, 
the presence of such counsel might convince the defendant to relinquish his defense 
to the lawyer’s more capable hands. ABA Disruption Standards § C.4, Commentary, 
at 13.

There was considerable agreement among judges surveyed, moreover, favoring use of
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competent counsel would be available to take control of the defense 
in the event that the defendant’s right to proceed is revoked1240 or he 
is removed from the courtroom.* * * 1246 1247 Finally, standby counsel would 
permit the court to achieve what must be the objective in all judicial 
responses to disruptive defendants. This objective, which is the impor
tant concept to emerge from the entire analysis of judicial response to 
disruptions, is that above all the court must be prepared beforehand 
with a full range of positive solutions. It is an objective that avoids the 
present choice between three unsatisfactory negative alternatives—tol
erating continued obstruction, declaring a mistrial, or imposing harsh 
and narrow solutions that carry undue risk of defense prejudice.

standby counsel. A significant number of federal and local judges surveyed appeared
to approve of having such counsel appointed, particularly where the defendant has been
removed for causing disruptions. Georgetown Judicial Survey.

1246 When it becomes clear that a disruptive defendant is unable or unwilling to 
conduct an orderly, adequate defense, it would be preferable to revoke permission for 
pro se appearance and to require him to appear through appointed counsel. This 
comports with the American Bar Association suggestion that the preferred course of 
action in such cases is revocation of the right to proceed pro se. ABA Disruption 
Standards § C.4, at 4.

1247 See Mayberry v. Pennsylvania, 400 U.S. 455, 467-68 (1971) (Burger, C.J., con
curring).
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COMMENT
POLICE PERJURY IN NARCOTICS 

“DROPSY” CASES: A NEW 
CREDIBILITY GAP

Since the United States Supreme Court’s landmark decision in Mapp 
v. Ohio1 over a decade ago, American courts have been faced with a 
growing problem of police perjury in cases involving narcotics arrests.2 
in Mapp, the Court found that constitutional requirements prohibited 
the admission in state court proceedings of evidence obtained in vio- 
kitUn of the fourth amendment.3 Underlying this holding was an at
tempt by the Court to establish an effective deterrent to those state law 
enforcement procedures which operated to deny suspects their consti
tutional right to be free from unreasonable searches and seizures.4

> 367 US 643 (1961).
2 See note 17 infra and accompanying text. See generally Younger, The Perjury 

Routine, The Nation, May 8, 1967, at 596.
Mapp v. Ohio, 367 U.S. 643, 655 (1961). The Court noted that because the fourth 

amendment’s right of privacy had been declared enforceable against the states through 
rhe fourteenth amendment, this right was enforceable against the states by the same 
sanction of exclusion used against the federal government. Id.

4 Id. at 654-56. In explaining its choice of sanctions, the Court noted that the specific 
“purpose of the exclusionary rule ‘is to deter—to compel respect for the constitutional 
guaranty in the only effectively available way—by removing the incentive to disregard 
it.’” Id. at 656, quoting Elkins v. United States, 364 U.S. 206, 217 (1960).

•' Narcotics “dropsy testimony” occurs when a police officer testifies that a defendant 
abandoned a quantity of narcotics by dropping it on the ground. The officer will 
allege that he saw the narcotics and then arrested the defendant for illegal possession. 
See People v. McMurty, 64 Misc. 2d 63, 65, 314 N.Y.S.2d 194, 196 (N.Y. City Crim. Ct. 
1970).

f or a discussion of the frequency and significance of dropsy testimony, sec id. at 
63-66, 314 N.Y.S.2d at 195-97; notes 40-43 infra and accompanying text.

7 64 Misc. 2d 63, 314 N.Y.S.2d 194 (N.Y. City Crim. Ct. 1970).

A significant increase in so-called “dropsy testimony” 5 * 7 in narcotics 
cases, however, has indicated that despite attempted judicial restraint, 
manv law enforcement officials continue to rely heavily on unlawful 
searches and seizures as investigatory tools and attempt to circumvent 
the effects of the fourth amendment’s exclusionary rule through the 
use of perjured testimony.0 The problems posed by these tactics were 
fully explored in People v. McMurty,1 a recent New York criminal 
case. In resolving the dispute before it, the McMurty court, in dicta, 
evaluated the significance of dropsy testimony and set forth a possible 
judicial response to the problem.

[ 507 ]
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In McMurty, the court was called upon to suppress a container of 
marijuana allegedly seized by the police as abandoned property.8 * The 
arresting officer testified that as he stopped his patrol car at a traffic 
signal, he saw the defendant standing in a doorway. The officer stated 
that when McMurty saw the car he dropped a small plastic container 
and began to walk away. The officer said that he then stopped his 
car, picked up the container, and discovered that it contained what he 
believed to be marijuana. The officer immediately asked McMurty if 
the container was his, and, when McMurty denied having had posses
sion of the container, the officer placed the defendant under arrest? 
McMurty told a conflicting story. He testified that he was walking 
down the street when he noticed a police officer coming toward him. 
The officer told McMurty to get into a doorway, where he searched 
him and discovered the marijuana in the defendant’s pocket. McMurty 
maintained that at no time did he remove the container from his pocket 
or expose it to the officer’s sight,10 an action which would have provided 
the policeman with legal justification for the arrest and search.

8 Defendant McMurty had been charged with possession of marijuana and had moved 
to suppress the marijuana for use as evidence as the product of an unlawful search. 
Id. at 64, 314 N.Y.S.2d at 195.

«Id.
10 McMurty had a history of involvement with narcotics, including several prior 

convictions. He testified that he knew from experience that his only defense was an 
illegal search and seizure. As he stated, “the last thing I would do is drop the marijuana 
to the ground. I simply left it in my pocket.” Id.

11 Id. at 67, 314 N.Y.S.2d at 198, citing People v. Baldwin, 25 N.Y.2d 66, 70, 250 
N.E.2d 62, 63, 302 N.Y.S.2d 571, 573 (1969).

12 Id. at 67, 314 N.Y.S.2d at 198.
13 See id.

As there was no additional evidence, the court was presented with 
an issue of witness credibility and was forced to accept one of two 
uncorroborated versions of the incident. The court ruled in favor of the 
People and denied the defendant’s motion to suppress on the basis of a 
New York rule which imposes upon the defendant the burden of prov
ing an illegal search and seizure.11 The court had little choice but to 
reach this conclusion, for the accounts of both witnesses proved equallv 
credible, and, as the court noted, “[w|here the testimony on rhe one 
side balances the testimony on the other, as here, it is the People who 
[must] prevail.” 12 In rendering this decision, however, Judge Younger 
did so reluctantly because of his suspicions as to the widespread preva- 
lance of police perjury in dropsy situations.13 As the court noted in 
dicta, when a police officer is anxious to obtain a conviction, and yet 
knows that he has obtained narcotics from the defendant through an 
illegal search and seizure, he may often perjure himself by testifying 
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that the suspect dropped the narcotics in his presence. The officer will 
allege that he recognized the narcotics as such and seized them as 
abandoned property.14 This will give him probable cause to make an 
arrest15 16 and the right to perform a search incident to that arrest.10 
The narcotics will then be admissible into evidence, and the defendant’s 
conviction will follow directly in most instances.

14 The taking of abandoned property does not constitute a seizure within the mean
ing of the fourth amendment. See Harris v. United States, 390 U.S. 234, 236 (1968); 
Burton v. United States, 272 F.2d 473, 476-77 (9th Cir. 1960).

15 “Probable cause exists if the facts and circumstances known to the officer warrant 
a prudent man in believing that [an] offense has been committed.” Henry v. United 
States, 361 US. 98, 102 (1959).

16 For a discussion of the right of a police officer to perform a search incident to an 
arrest, see Chimel v. California, 395 U.S. 752, 762-63 (1969); cf. United States v. 
Rabinowitz, 339 US. 56, 60-64 (1950). See also Comment, W arr antless Searches—The 
Worm has Turned . . . Again, 22 Baylor L. Rev. 39, 47-49 (1970).

17 People v. McMurty, 64 Mise. 2d 63, 66, 314 N.Y.S.2d 194, 197 (N.Y. City Crim. 
Ct. 1970).

™ Id.
w Id. at 66-67, 314 N.YS.2d at 197-98.

Although acknowledging the scarcity of statistical evidence as to 
the precise frequency of such perjury, Judge Younger felt justified in 
concluding that “[bjeyond any doubt . . . the problem exists.” 17 The 
establishment of an effective solution to the police perjury problem 
has proven to be a difficult task. As the court noted, ultimate responsi
bility for the prevention of this type of perjury rests with the prose
cutor, for the judiciary is ill-equipped to persuade police officials to 
alter either their practices or their philosophy.18 Despite their limited 
ability to control the existence of perjured testimony, courts must con
tinue to adjudicate dropsy cases which appear before them. In this 
capacity, it is clear that the judiciary must strive to minimize the fre
quency with which dropsy testimony is falsely yet successfully asserted. 
In McMurty, the court approached this responsibility through a four 
step process, reasoning that:

First. ‘Dropsy’ testimony should be scrutinized with especial cau
tion .... Second. Should the policeman’s testimony seem inher
ently unreal, it . . . [should] forthwith be rejected .... Third. 
The slightest independent contradiction of the policeman’s testi
mony or corroboration of the defendant’s testimony . . . [should] 
warrant suppression of the evidence .... Fourth. [It should be] 
[d]etermine[d] whether the burden of proof has been carried.19

The effectiveness of any court-enforced solution to the dropsy prob
lem, however, must be evaluated in light of the opportunities for police 
perjury existing under present law.
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Searches and Seizures Under the Fourth Amendment

The fourth amendment to the Constitution guarantees to all Ameri
can citizens protection from unreasonable searches and seizures.20 It 
does not, however, give any clear indication as to how its provisions 
are to be implemented. In the absence of effective executive and legis
lative action,21 the judiciary has chosen to guarantee fourth amendment 
protection through the exclusionary rule.22 The rule, in essence, ex
cludes from the trial of a defendant charged with a criminal offense 
any evidence obtained by government agents in the course of a search 
and seizure violative of the defendant’s fourth amendment rights.23

20 “The right of the people to be secure in their persons, houses, papers, and effects, 
against unreasonable searches and seizures, shall not be violated, and no Warrants shall 
issue, but upon probable cause, supported by Oath or affirmation, and particularly 
describing the place to be searched, and the persons or things to be seized.” US 
Const, amend. IV. This protection applies to action by both federal and state officials. 
See Mapp v. Ohio, 367 U.S. 643, 654-60 (1961); Wolf v. Colorado, 338 U.S. 25, 27-28 
(1949).

21 See Mapp v. Ohio, 367 U.S. 643, 651-53 & n.7 (1961); LaFave, Improving Police 
Performance Through the Exclusionary Rule—Part 11: Defining the Norms and Train
ing the Police, 30 Mo. L. Rev. 566, 568-79 (1965); Little, The Exculsionary Rule of 
Evidence as a Means of Enforcing Fourth Amendment Morality on Police, 3 Ind. 
Legal F. 375, 389-91 & nn.69, 73 (1970).

22 See Mapp v. Ohio, 367 U.S. 643, 655 (1961) (agents of the states); Weeks v. United 
States, 232 U.S. 383, 398 (1914) (agents of the federal government). For a discussion 
of the effectiveness of the exclusionary rule as applied to search and seizure, see notes 
35-38 infra and accompanying text.

23 See Mapp v. Ohio, 367 U.S. 643, 648-49 (1961); Weeks v. United States, 232 U.S. 
383, 398 (1914).

24 See generally Weeks v. United States, 232 U.S. 383 (1914). The scope of such a 
search is limited to the area under the immediate control of the subject and should be 
conducted for the purposes of protecting the officers or preventing escape or the de
struction of evidence. Chimel v. California, 395 U.S. 752, 762-63 (1969); see Carrington, 
Chimel v. California—A Police Response, 45 Notre Dame Law. 559 (1970); Comment, 
supra note 16, at 39.

In a street situation, a policeman is unlikely to have a search war
rant. To be legal, therefore, his search must conform to one of the 
exceptions to the warrant rule. Thus, generally, a search must either 
be incident to a lawful arrest or must be based on a reasonable suspicion 
that the suspect is armed and dangerous in the context of a “stop and 
frisk” encounter. To perform a search incident to an arrest, a police 
officer must first possess probable cause to arrest a suspect in the belief 
that the suspect is committing or has committed a felony. Once an 
individual has been lawfully arrested, the police officer may perform a 
limited search in an effort to discover concealed weapons or evidence 
within the arrestee’s control.24 However, an officer’s right to perform 
a search incident to a valid arrest is often unassemble in cases involving w
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illegal possession of narcotics, for in such cases, the officer will often 
lack the probable cause necessary to arrest until after he has discovered 
the presence of narcotics. Thus, the officer will be forced to rely upon 
alternate means of verifying his initial suspicions that a suspect is in 
unlawful possession of narcotics.

A second exception to the fourth amendment’s warrant require
ment—an exception which could arise frequently in street encounters— 
is the “stop and frisk.” Under this exception, if a police officer observes 
a suspect engaging in unusual activity, which leads to the reasonable 
belief that criminal activity is afoot, he may stop the suspect and under
take reasonable interrogation.25 If the officer’s suspicions are not allayed 
and if he possesses a reasonable belief that the suspect is armed and 
dangerous, he may frisk the suspect to determine whether or not he is 
in possession of a weapon. The officer may then seize any object which 
rcasonablv feels like a weapon.20 In the context of the narcotics arrest, 
therefore, the police officer would be required to demonstrate the 
presence of three essential factors in order to render admissible evidence 
obtained through a stop and frisk: (1) reasonable suspicion to stop;

26 Terry v. Ohio, 392 U.S. 1, 30 (1968). Some states have reacted to the need for 
police activity of this type by enacting stop and frisk statutes. The New York statute 
is typical:

1. A police officer may stop any person abroad in a public place whom he 
reasonably suspects is committing, has committed, or is about to commit a 
felony or any of the offenses specified . . . and may demand of him his 
name, address and an explanation of his actions.
2. When a police officer has stopped a person for questioning pursuant to 
this section and reasonably suspects that he is in danger of life or limb, he 
may search such person for a dangerous weapon. If the police officer finds 
such a weapon or any other thing the possession of which may constitute a 
crime, he may take and keep it until the completion of questioning, at 
which time he shall either return it, if lawfully possessed, or arrest such 
person.

N.Y. Code Crim. Proc. § 180-a (McKinney Supp. 1970). See also Mass. Gen. Laws 
Ann. ch. 41, § 98 (1961); N.II. Rev. Stat. Ann. §§ 594:2-:3 (1960). For a discussion 
of the constitutional basis of stop and frisk, and a suggestion that a variable probable 
cause test be established, sec LaFave, “Street Encounters” and the Constitution: Terry, 
Sibron, Peters, and Beyond, 67 Mich. L. Rev. 39 (1968).

28 See Sibron v. New York, 392 U.S. 40, 65 (1968); Terry v. Ohio, 392 U.S. 1, 29 
(1968). See generally Tinney v. Wilson, 408 F.2d 912, 916-17 (9th Cir. 1969); United 
States v. Hostetter, 295 F. Supp. 1312, 1317-18 (D. Del. 1969).

(2) reasonable belief that the suspect was armed and dangerous; and
(3) reasonable belief that the narcotics seized in the frisk felt like a 
weapon. Should any of these elements be lacking, the officer would be 
incapable of justifying seizure of the narcotics on the grounds of stop 
and frisk and, therefore, would be forced to rely upon the suspect’s 
abandonment of the narcotics in order to justify their seizure and sub
sequent introduction into evidence. 26 * 28
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Traditionally, the fourth amendment has not been applied to pro
hibit police from viewing those acts or property items which are ex
posed to casual observation.27 Police officers, understandably, are not 
required to close their eyes to the obvious, and it is their duty to in
vestigate where a chance observation discloses a violation of the law. 
Moreover, independent grounds for probable cause are not necessary to 
justify an arrest which occurs after such an observation, because the 
observation itself provides the requisite probable cause for arrest.2” 
Similarly, the fourth amendment’s protection against unreasonable seiz
ures does not extend to property which has been dropped or otherwise 
abandoned. When taken by a police officer, such property is not con
sidered to have been “seized in the legal sense.” 29 It has become well 
established that such an appropriation is not a violation of the fourth 
amendment, and evidence gathered thereby cannot be suppressed as 
illegally obtained.30 It is clearly permissible for police to take posses
sion of property which has been dropped, examine it, and use it as the 
basis for a subsequent arrest.31 Thus, if a suspect voluntarily abandons 
a container of marijuana, a police officer may legally seize that con
tainer and cause it to be admitted into evidence against the suspect.3* 
Although abandoned property is normally “fair game,” such propertv 
may become tainted with illegality where a defendant is forced to 
abandon it as the direct result of illegal police activity. Evidence ob
tained through such methods is inadmissible.33 The police officer must 

27 See Trujillo v. United States, 294 F.2d 583, 583-84 (10th Cir. 1961); Haerr v. United 
States, 240 F.2d 533, 535 (5th Cir. 1957).

28 See Rios v. United States, 364 U.S. 253 (1960) (remanded for determination of 
time of arrest, where there was no probable cause until officers saw defendant drop nar
cotics).

29 Harris v. United States, 390 U.S. 234, 236 (1968).
30 See, e.g., Vincent v. United States, 337 F.2d 891, 897 (8th Cir. 1964) (defendant 

threw heroin into trash can when he recognized narcotics officers); Burton v. United 
States, 272 F.2d 473, $16-T1 (9th Cir. 1959) (defendant dropped a package containing 
heroin); Lee v. United States, 95 U.S. App. D.C. 156, 157, 221 F.2d 29, 30 (1954) 
(defendant dropped stolen jewelry when approached by police).

31 According to Officer Frisina, this was the sequence of events which led to Mc- 
Murty’s arrest. People v. McMurty, 64 Misc. 2d 63, 64, 314 N.Y.S.2d 194, 195 (N.Y. 
City Crim. Ct. 1970).

32 This was the situation in McMurty, where the court accepted the testimony of the 
police officer. See People v. McMurty, 64 Misc. 2d 63, 314 N.Y.S.2d 194 (N.Y. City 
Crim. Ct. 1970).

33 See Fletcher v. Wainwright, 399 F.2d 62, 64 (5th Cir. 1968) (property thrown out 
of window before police entry); Hobson v. United States, 226 F.2d 890, 894 (8th Cir. 
1955) (act of defendant in throwing narcotics out of window was not voluntary where 
police illegally broke into his house). The reasoning underlying seizure of such prop
erty was best expressed in Silverthorne Lumber Co. v. United States, where the Court 
held:

The essence of a provision forbidding the acquisition of evidence in a cer
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therefore rely upon a suspect to voluntarily abandon his narcotics in 
those instances where the officer suspects the individual to be in posses
sion of such narcotics yet has no legal justification for a search or frisk. 
Moreover, where the suspect is cognizant of the danger of abandon- 
inenr4 and retains possession of the contraband, the police officer may 
often be placed in a position of having either to forego on-the-scene 
investigation or to illegally search the suspect. Thus, it can easily be 
seen that procedural devices designed to assure protection of fourth 
amendment rights, when combined with doctrines associated with ad
missibility of abandoned property, serve to create a situation conducive 
to police perjury at suppression hearings.

tain way is that not merely evidence so acquired shall not be used before 
the Court but that it shall not be used at all. Of course this does not mean 
that the facts thus obtained become sacred and inaccessible. If knowledge 
of them is gained from an independent source they may be proved like any 
others, but the knowledge gained by the government’s own wrong cannot 
be used by it in the way proposed.

Silverthorne Lumber Co. v. United States, 251 U. S. 385, 392 (1920).
34 In McMurty, for example, the defendant was well aware of the dangers inherent 

in abandonment. See People v. McMurty, 64 Mise. 2d 63, 64, 314 N.Y.S.2d 194, 195 
(N.Y. City Crim. Ct. 1970).

35 See Younger, supra note 2, at 596.
See Little, supra note 21, at 396. Of course, the defendant may always choose not 

to contest the issue of guilt by pleading guilty, in which case the question of perjured 
testimony will not be confronted.

37 See Little, supra note 21, at 387-89, 396.
s See Younger, supra note 2, at 596.

The Exclusionary Rule: Invitation to Police Perjury

Although the exclusionary rule has often served as an effective de
terrent to the violation of fourth amendment rights, it has also served 
to hamper police ability to secure convictions and has raised serious 
doubts with regard to police testimony in dropsy cases.34 35 Unless evi
dence has been lawfully obtained, the exclusionary rule, in effect, may 
force a police officer to perjure himself at trial or to witness a guilty 
defendant acquitted for lack of admissible evidence.36 Thus, it has been 
suggested that the exclusionary rule might often influence only what 
the police officer says in court and not what he does on the streets.37 
Moreover, it is indisputable that at a suppression hearing a police officer 
is presented a unique opportunity to perjure himself and to make his 
actions seemingly conform to the law.38

Statistical evidence of police perjury, for obvious reasons, is difficult 
to obtain. As the McMurty court reasoned, however, each year police
men give dropsy testimony in hundreds or even thousands of cases, 
often with the very language of the testimony identical from case to 
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case.39 While in any particular case a judge will usually have no reason 
to question the police officer’s testimony, when a court views a series 
of dropsy cases standing together, it becomes immediately apparent 
that “policemen are committing perjury in at least some of them, and 
perhaps in all of them.” 40 This conclusion draws strong support from 
a statistical study of police perjury conducted in New York Citv-a 
study which offers convincing evidence that some policemen are in 
fact perjuring themselves in narcotics cases.41 The study revealed that 
dropsy was alleged far more frequently after the decision in Mapp 
than before it42 and concluded that the assumption of police perjurv 
is plausible when the importance in job promotion of a good arrest 
record and the increased chance of conviction are combined with the 
difficulty of making narcotics arrests after Mapp.43

39 People v. McMurty, 64 Misc. 2d 63, 65, 314 N.Y.S.2d 194, 196 (N.Y. City Crim. 
Ct. 1970).

40 ZiZ.
41 Barlow, Patterns of Arrest for Misdemeanor Narcotics Possession: Manhattan 

Police Practices 1960-62, 4 Crim. L. Bull. 549 (1968). In this study complaints by police 
officers alleging dropsy were counted for equal periods of time immediately before 
Mapp and starting three months after the decision.

42 The study revealed that in the period after Mapp the Narcotics Squad alleged 
dropsy 40 percent more often than in the period before Mapp. Over the same period, 
allegations of dropsy by plainclothcsmcn increased by 70 percent. See Barlow, supra 
note 41, at 556. The study stated that it was fair to conclude that the Mapp decision 
had no effect on the suspect population during the time period studied because of its 
nearness in time to the decision. Id. at 557. Another commentator, when interviewing 
a police officer, was told of a new police tactic, which was offered as an explanation 
of the increased dropsy allegations. Mapp has put the suspect in a dilemma, assuming 
he knows and understands the effects of the decision. When a possessor sees an officer 
approaching the possessor knows he should abandon the narcotics package if the 
officer has a warrant and retain it only if a stop and frisk is justified. While the suspect 
is standing in his confused state, the officer rushes him, forcing him to drop the nar
cotics in panic. Oaks, Studying the Exclusionary Rule in Search and Seizure, 37 U. Chi. 
L. Rev. 665, 699-700 n.90 (1970).

43 Barlow, supra note 41, at 559. One commentator, in an article critical of the 
effectiveness of the exclusionary rule as a deterrent, counts among its worst effects the 
fostering of false testimony by the police. Oaks, supra note 42, at 739-42. As a com
mand level police officer told him, “the policeman is ‘programmed to respond so as to 
legalize an arrest.’ ” Id. at 740. Policemen regard convictions of addicts or pushers, or 
other police department goals, as being higher than those supposedly safeguarded by 
Mapp. See LaFave, Improving Police Performance Through the Exclusionary Rule- 
Part I: Current Police and Local Court Practices, 30 Mo. L. Rev. 391, 441-55 (1965).

The conclusion that police officers are in fact perjuring themselves 
in dropsy situations is strengthened by an understanding of a number 
of factors which might be seen to motivate police behavior. One such 
factor is citizen pressure on the police. The public expects a police 
officer to carry out certain tasks and, being scornful of “technicalities.” 
is unconcerned whether the rights of those deemed criminals are re
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spected.44 The police know of this attitude and are aware that, insofar 
as their job ratings are concerned, arrest records are extremely signifi
cant.45 *

44 See LaFave, supra note 43, at 444-46; Little, supra note 21, at 394.
45 See Barlow, supra note 41, at 559; Burger, Who Will Watch the Watchman?, 14 

Am. U.L. Rev. 1, 12 (1964).
44 See LaFave, supra note 43, at 398-411.
47 See Burger, supra note 45, at 11-12; LaFave, supra note 43, at 398-411; Little, supra 

note 21, at 396-98.
4SSee Younger, supra note 2, at 97. See generally President’s Comm’n on Law En

forcement and Administration of Justice, Task Force Report: The Police (1967). 
It seems to be the general practice that only the more intelligent and more disciplined 
plainclothesmcn and narcotics squad officers arc presented with and clearly comprehend 
these judicial standards. See Oaks, supra note 42, at 741-42.

49 See generally Burger, supra note 45; Wendorf, Police Education and the Law of 
Evidence, 17 Baylor L. Rev. 245, 253-54 (1965).

50 See LaFave, supra note 43, at 444-46; Little, supra note 21, at 394 & n.92. One com
mentator developed a thesis based on the idea that the police become so confident in 
their skills as law enforcement officers that probability becomes actuality in their eyes. 
In other words, applied to the McMurty situation, the theory would be that the police 
officer would be so confident that he could predict who would be a criminal, that when 
he saw McMurty walking down the street, in the officer’s mind, the probability that 
McMurty would have drugs was so certain it became, in essence, actuality. This feel
ing would only be reinforced by the fact he was correct, and it would be reinforced 
despite the fact an illegal search and seizure may have been performed to confirm it. 
Certainly the exclusionary rule would seem somewhat detrimental to the departmental 
goals of arresting possessors and would seem to be internalized as a personal affront 
to the skills of the police officer. See J. Skolnick, Justice Without Trial 202 (1967).

Another important element is the apparent lack of communication 
between the courts and the police. Seldom if ever does a judicial 
officer make it explicit to a policeman exactly what aspects of his 
conduct rendered particular evidence inadmissible.40 How then is a 
police officer to form in his own mind a workable concept of probable 
cause or reasonable suspicion?47 After repeated attempts and failures, 
it is not surprising that he learns the key procedural words and phrases 
necessary to get his evidence admitted, at the same time remaining 
ignorant of the substantive requirements.48 Clearly, only increased legal 
education and awareness will bring the police, and the public, to an 
understanding of the importance of limits on search and seizure to the 
maintenance of a free society.49 50

From these and other elements, the police gradually form an idea of 
what their job entails. Their goals are set more by what the public 
expects of them, and what they regard as necessary for their continued 
authority, than by what the Supreme Court has decided ensures due 
process/’ Consequently, it frequently becomes of paramount impor
tance for a police officer to act in accord with goals that are often in 
conflict with those freedoms the fourth amendment seeks to protect.
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These factors—public pressure, departmental goals of good arrest rec
ords as evidence of effort in the war on crime, and the natural desire 
of a police officer to arrest someone he believes to be a lawbreaker
combine to make imperative the arrest of a suspect and his eventual 
conviction. Since conviction depends in many cases on the admission 
into evidence of narcotics illegally seized from a suspect, dropsy testi
mony might often appear to the officer as the least of several evils. Thus, 
as Judge Younger has noted, policemen are caught in a difficult posi
tion and see themselves as fighting a two-front war—against criminals 
in the streets and against “liberal rules” of law in court.51

51 Younger, supra note 2, at 596.
52 People v. McMurty, 64 Mise. 2d 63, 66, 314 N.Y.S.2d 194, 197 (N.Y. Citv Crim. 

Ct. 1970).
53 See 8 J. Wigmore, Evidence §2183 (McNaughton cd. 1961). This idea maintains that 

if the evidence is probative, it should be admitted. The probative value of evidence is 
determined in the following manner: “If an item of evidence tends to prove or to 
disprove any proposition, it is relevant to that proposition. If the proposition itself is 
one provable in the case at bar, or if it in turn forms a further link in a chain of proof 
the final proposition of which is provable in the case at bar, then the offered item of 
evidence has probative value in the case.” James, Relevancy, Probability and the Law, 
29 Calif. L. Rev. 689, 690 (1941).

54 People v. Defore, 242 N.Y. 13, 21, 150 N.E. 585, 587, cert, denied, 270 U.S. 657 
(1926).

Possible Solutions to the Dropsy Problem

Under existing law, American courts face a difficult task in resolving 
problems of suspected dropsy testimony. While the ultimate solution 
to this problem may rest with the prosecutor, as McMurty has sug
gested,52 courts must be equipped to deal with the problem as it pres
ently exists. One possible solution to the problem would be the elim
ination of the exclusionary rule and a return to the common law posi
tion that the admissibility of evidence is not determined by the legality 
or illegality of the means used to obtain it.53 Such a solution would 
permit a state to prosecute a narcotics defendant who was arrested and 
charged on the basis of unconstitutionally seized evidence. As in the 
pre-Mapp era, the police officer could then testify honestly as to the 
police practices surrounding the arrest without fear of suppression of 
vital evidence and the loss of a possible conviction. This solution re
ceives strong support from the arguments of critics of the exclusionary 
rule who feel that as a result of the rule, “[t]he criminal is to go free 
because the constable has blundered.” 54 These critics maintain that 
permitting criminals to go free is more damaging to society than pro
viding inadequate remedies for deprivation of constitutional rights. It 
is argued that alternative remedies for violation of these rights could 
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be designed, under which complaints of improper police conduct would 
be litigated in separate actions.55 It may also be argued in support of 
abandonment of the exclusionary rule that it has proven ineffective in 
accomplishing its primary aim—the deterrrence of unlawful searches 
and seizures.56

One commentator suggests that a remedy involving minimum damages and gov
ernmental liability would solve two major problems existing statutes share—the re
luctance to award substantial damages and the inability of government agents to pay 
them if awarded. The governmental liability would cause a change in public opinion, 
and the increased costs of violations of fourth amendment rights would bring them 
to an end. See Oaks, supra note 42, at 406-07.

5CFor a discussion of the effectiveness of the exclusionary rule, see Younger, supra 
note 2.

67 See Mapp v. Ohio, 367 U.S. 643, 657 (1961).
«8 Id. at 655-56.
69 F.lkins v. United States, 364 U.S. 206, 218 (1960). The Court has further ruled 

that “fclourts which sit under our Constitution cannot and will not be made party to 
lawless invasions of the constitutional rights of citizens by permitting unhindered gov
ernmental use of the fruits of such invasions.” Terr}’- v. Ohio, 392 U.S. 1, 13 (1967). 
But see Oaks, supra note 42, at 670-71.

Despite the possible validity of these arguments, however, the exclu
sionary rule must remain intact, for it constitutes an inherent part of 
the constitutional safeguards embodied in the fourth and fourteenth 
amendments.57 As the Supreme Court noted in Mapp: “[I]n extending 
the substantive protections of due process to all constitutionally unrea
sonable searches—state or federal—it was logically and constitutionally 
necessary that the exclusion doctrine—an essential part of the right to 
privacy’—be also insisted upon as an essential ingredient of the right 
to be free from unreasonable searches and seizures].” 58 In addition, the 

exclusionary rule serves a second essential function by protecting the 
judicial integrity of the courts. As the Supreme Court has again noted: 
“The criminal goes free, if he must, but it is the law that sets him free. 
Nothing can destroy a government more quickly than its failure to 
observe its own laws, or worse, its disregard of the charter of its own 
existence." 59 As long as the fourth amendment limitations are applied 
to rhe actions of state police officials, therefore, the exclusionary rule 
must be maintained to enforce these limitations and alternative ap
proaches to the dropsy problem must be utilized.

In addition to actual elimination of the exclusionary rule, courts 
could deal with suspected police perjury through a modification of 
procedural rules governing witness credibility and burden of proof 
in a suppression hearing. These rules lie at the heart of dropsy testi
mony’, for the success of the defendant’s motion to suppress may often 
be dependent upon the court’s determination of which party to the 
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action must establish the legality or illegality of the search and seizure 
and by what standards his testimony should be weighed.00

The issue of witness credibility presents itself in the trial of every 
case in which the facts are in dispute. While in most trials the question 
of witness credibility is left to the determination of the fact finder,61 
in certain circumstances the court may choose not to rely solely on an 
unfettered determination of credibility by the jury.02 Experience has 
taught that certain classes of witnesses are inherently unreliable. Special 
rules of evidence have been developed to deal with these cases, includ
ing special instructions to the jury and a requirement of corroborating 
evidence.

G0 See People v. McMurry, 64 Mise. 2d 63, 66-67, 314 N.Y.S.2d 194, 197-98 (N.Y. City 
Crim.. Ct. 1970).

C1 The fact finder may be either a properly instructed jury or a judge. It is a judge 
who will make factual determinations at suppression hearings. See, e.g., Johnson v. 
United States, 138 U.S. App. D.C. 174, 178, 426 F.2d 651, 655 (1970); State v. Fournier, 
----Me.----- ,-------- , 267 A.2d 638, 641 (1970).

C2 The jury may be instructed to consider a witness’ testimony with caution. See 
notes 67-71 infra and accompanying text. In some circumstances the jury is instructed 
to entirely disregard a witness’ testimony if it is not corroborated. See notes 76-79 
infra and accompanying text. Although uncontradicted testimony supported by the 
circumstances of a case should not be arbitrarily disregarded by the jury, the fact finder 
may resolve conflicting testimony on the basis of its assessment of the comparative credi- 
bilitv of the witnesses. State v. Neely, 90 Mont. 199, 207-08, 300 P. 561, 564 (1931); see, 
e.g., United States v. Smiley, 423 F.2d 930, 933 (8th Cir. 1970); People v. Parker, 120 Ill. 
App. 2d 71, 78, 256 N.E.2d 67, 71 ( 1970) ; Wilson v. State, 455 S.W.2d 172, 173 (Tenn. Crim. 
App. 1970). Cross-examination is the basic method by which crcdibilty is tested. Although 
the extent of cross-examination for impeachment purposes is within the discretion of 
the court, great latitude is usually allowed. See United States v. Bass, 425 F.2d 161, 164 
(7th Cir. 1970). Cross-examination may be used to show a witness’ interest, motives, 
or bias. See State v. Kimball, Iowa ,-------- , 176 N.W.2d 864, 867-68 (1970);
State v. Wills, 3 Wash. App. 643, 647, 476 P.2d 711, 712 (1970); State v. Peterson, 2 
Wash. App. 464, 467, 469 P.2d 980, 982 (1970). In determining credibility the jury 
should also consider the witness’ manner and appearance while testifying. See Ballou 
v. United States, 370 F.2d 659, 664 (6th Cir. 1966). Appellate courts show great de
ference to the fact finder’s determination, often stating that the credibility of witnesses 
is not reviewable. See State v. Linsner, 105 Ariz. 488, 494, 467 P.2d 2 3 8, 244 (1970)
(en banc); McGuffey v. Turner, 18 Utah 2d 354, 358, 423 P.2d 166, 169 (1967). But
see Jackson v. United States, 122 U.S. App. D.C. 174, 176, 353 F.2d 862, 866 (1965)
(appellate courts cannot judge demeanor, but they can judge interest in outcome, repu
tation, degree of recall, internal inconsistencies, and likelihood of story); cf. Ilertcr v. 
United States, 27 F.2d 521 (9th Cir. 1928).

SPECIAL JURY INSTRUCTIONS

A suppression hearing, like a trial, usually involves issues of fact, 
and the rules concerning credibility are as important at this stage of 
the criminal process as they are at trial. It is not uncommon for evi
dence at such a hearing to consist solely of the testimony of the defend
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ant and the arresting officer. In such a case the hearing judge must base 
his decision on the determination of the credibility of the witness and 
the rules concerning burden of proof. The vast majority of these 
cases are decided in favor of the government63—perhaps because of a 
natural reluctance to believe the defendant rather than the officer64 or 
because of the fact that most jurisdictions pur the burden of proof on 
the moving party in a suppression hearing.65 * Courts, however, have 
not vet seen fit to require any type of corroboration in pretrial hear
ings. being content to rely on the generally used methods of measuring 
credibility.06 These procedures are inadequate, as the McMurty decision 
illustrated, and must be modified to fit the dropsy situation.

C3 Many motions to suppress are merely pro forma. See The Federal Defender’s 
P?<* ' \i of San Diego, Inc., Handbook on Criminal Procedure in the United States 
District Court § 6.7 (1967).

04 Cf. Bush v. United States, 126 U.S. App. D.C. 174, 176, 375 F.2d 602, 604 (1967).
•'See, e.g., People v. Smith, 108 III. App. 2d 172, 180-81, 246 N.E.2d 689, 693 (1969), 

cert, denied, 397 U.S. 1001 (1970); State v. Freese,----Iowa------,-------- , 166 N.W.2d
"85. 787 G969); Ellis v. State, 476 P.2d 352, 353 (Okla. Crim. App. 1970). The gov
ernment mav also be aided by the presumption that the police officer has made a 
lawful search and a lawful arrest See State v. Honeycutt, 237 N.C. 595, 598, 75 S.E.2d 
525, 526 (1953); Ludwig v. State, 259 P.2d 322, 325 (Okla. Crim. App. 1953).

™See notes 61, 62 supra and accompanying text.
Lett v. United States, 15 F.2d 686, 689 (8th Cir. 1926).

«Carey v. State, 70 Ohio St. 121, 126, 70 N.E. 955, 956 (1904).
ct Fletcher v. United States, 81 U.S. App. D.C. 306, 307, 158 F.2d 321, 322 (1946).
70 The exact language of the instruction may vary from case to case. See, e.g., United 

States v. Masino, 275 F.2d 129, 133 (2d Cir. 1960) (testimony of accomplice should be 
carefully scrutinized, and testimony of a paid informer must be examined with greater 
scrutiny than the testimony of an ordinary witness); Smith v. State, 50 Del. 170, 175, 
126 A.2d 142, 145 H956) (testimony of accomplice should be viewed with caution); 
Smith v. State. 169 Neb. 199, 206, 99 N.W.2d 8, 13-14 (1959) (testimony of an accom
plice should be scrutinized closely for possible motives for falsification). The instruc
tion does not destroy the probative value of the witness’ testimony but merely affects 
the weight to be given it. See People v. Allen, 142 Cal. App. 2d 267, 284, 298 P.2d 
714, 724 (1956).

One method in which courts may better cope with dropsy testimony 
is through a requirement that such testimony be closely scrutinized. 
This requirement would impress upon the individual judge the fact 
that police testimony may be unreliable and would cause him to examine 
such testimony more closely for internal inconsistencies which would 
indicate perjury. An analogous rule is sometimes applied in jury trials 
where, under certain circumstances, the defendant is entitled to request 
special instructions concerning both the credibility of a witness and 
the weight to be given a witness’ testimony. Thus, courts have held 
that the testimony of an accomplice,67 a private detective,68 and a paid 
informer who was a narcotics addict,69 should be scrutinized and re
ceived with care.70 Underlying this scrutiny is the belief that the testi
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mony of such witnesses is so likely to be self-serving or biased that the 
jury should not accept it at its face value, even where the witness has 
not otherwise been impeached.71

71 See Fletcher v. United States, 81 U.S. App. D.C. 306, 307, 158 F.2d 321, 322 (1946). 
In addition, it has been held that the testimony of a single witness to an invitation to 
commit sodomy demands close scrutiny. Kelly v. United States, 90 U.S. App. D.C. 
125, 129, 194 F.2d 150, 154 (1952). The cautionary instruction required here is justified 
by the ease of accusation, the difficulty of disproof, and the social stigma which follow. 
from conviction. Id. at 128, 194 F.2d at 153.

72 It is generally held that the credibility of police officers is to be judged by the 
same standards applicable to other witnesses. See, e.g^ Lovings v. State, 158 Neb. 134. 
139-40, 62 N.W.2d 672, 676, cert, denied, 348 U.S. 850 (1954); State v. Maresch, 75 
N.D. 229, 240-41, 27 N.W.2d 1, 7 (1947); Commonwealth v. Claiborne, 175 Pa. Super. 
42, 49, 102 A.2d 900, 903 (1953).

73 While the police department may place primary importance on an officer’s arrest 
record, it is obvious that an officer’s chances of advancement would be jeopardized if 
it were shown that a significant number of his arrests were made illegally. See note 
45 supra and accompanying text.

74 See notes 41-43 supra and accompanying text.
75 Bush v. United States, 126 U.S. App. D.C. 174, 176, 375 F.2d 602, 604 (1967).
76 Some courts have held that the testimony of certain classes of witnesses must be 

corroborated before it is entitled to any consideration by the jury, and that the un
corroborated testimony of a single witness will not support a conviction for certain 
crimes. Underlying these requirements are the beliefs that the veracity character of 
the witness is inherently subject to doubt, that the witness has a strong motive to mis
represent under the circumstances, and that the crime is of such nature that the de
fendant is entitled to an extra degree of protection from the possibility of unjust 
conviction. See Kelly v. United States, 90 U.S. App. D.C. 125, 129-30, 194 F.2d 150. 
154-55 (1952); Fletcher v. United States, 81 U.S. App. D.C. 306, 307, 158 F.2d 321, 322 

The application of such a rule to the testimony of a police officer is 
novel72 but, upon consideration, seems justified. The self-interest of an 
officer who has been guilty of an illegal search and seizure would dictate 
the commission of perjury to justify his actions,73 and it is ordinarily 
very difficult for the defendant to disprove the officer’s account of the 
arrest. When the statistical evidence of police perjury74 is also con
sidered, it is apparent that the reasons for scrutinizing police testimony 
are at least as compelling as those for scrutinizing the testimonv of an 
accomplice, a private detective, or a paid informer. It may be true 
that the necessity of placing police officers in the same category as ac
complices and addicts is a ‘‘dismal reflection on society;” 75 but it is an 
admirable society which is not afraid to recognize its shortcomings, and 
which takes appropriate steps to remedy them.

ALTERNATIVE SOLUTIONS

In addition to the requirement of close scrutiny of a police officer's 
testimony in dropsy cases, it might be suggested that courts invoke a 
corroboration rule76 to deal with the possibility of police perjurv, or, 
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in the alternative, that courts consider the utilization of a quantitative 
evidence rule." However, a requirement of corroborating evidence, 
as the term is usually understood, would be of little value in the dropsy 
situation. First, there is no uniform standard for the type of corrobo
rating evidence that would be deemed sufficient. Furthermore, in all 
situations where corroboration is presently required, the corroborating 
evidence is admitted in support of a witness who is making an accusa
tion of criminal conduct. To require corroboration of a police officer’s 
testimony, however, would require support of an assertion of lawful 
conduct. Moreover, employment of the quantitative evidence rule, re
quiring the direct testimony of a second witness to dropsy confronta
tions as a prerequisite to a finding for the government, would be se
verely hampered. Use of the rule would necessitate the employment 
of police teams for all narcotics arrests, a burden upon the limited 
resources of the police which could not be justified unless there were 
a corresponding gain of substantial proportions.77 78 In addition, the mere 

(1946); People v. Patrick, 182 N.Y. 131, 142, 185, 74 N.E. 843, 845, 861 (1905), appeal 
dismissed, 203 U.S. 602 (1906). On the basis of these considerations, corroboration may 
be required in various prosecutions. See, e.g., Weiler v. United States, 323 U.S. 606, 
608-10 (1945) (perjury); Kelly v. United States, 90 U.S. App. D.C. 125, 130, 194 F.2d 
150, 155 (1952) (sodomy); People v. Moore, 213 Cal. App. 2d 160, 168, 28 Cal. Rptr. 
530, 535 (1963) (abortion); State v. Palko, 122 Conn. 529, 533, 191 A. 320, 323, afi’d, 
302 U.S. 319 (1937) (capital crimes); In re Eric R., 34 App. Div. 2d 402, 312 N.Y.S.2d 
447, 448 U970) (per curiam) (rape); Britt v. Commonwealth, 202 Va. 906, 911, 121 
S.E.2d 495 , 499 (1961) (seduction). Some jurisdictions require corroboration of the 
testimony of an accomplice before it can be submitted to the jury. See Henson v. 
State, — Ark. —, —, 455 S.W.2d 101, 103 (1970); Weaver v. State, 9 Md. App. 
637, 639, 266 A.2d 924, 925 (1970).

77 The quantitative evidence rule may be seen in the constitutional requirement that 
two witnesses be present to the crime of treason before a conviction may be secured. 
US. Const, art. Ill, § 3; see Kawakita v. United States, 343 U.S. 717, 736 (1952). The 
founding fathers considered such a rule justified in view of their belief that treason was 
the most serious of crimes, meriting capital punishment, and thereby required a greater 
quantum of evidence for conviction than other crimes. Thus, a major problem with 
requiring two police witnesses in dropsy prosecutions is that the most severe punish
ment, the death penalty, is not a possibility in a narcotics conviction.

74 Judge Younger’s holding in McMurty that the officer’s testimony would be re
jected if there were the slightest independent contradiction of his testimony or cor
roboration of the testimony of the defendant could lead to the same problems as the 
imposition of the quantitative evidence rule. It is not difficult to imagine that a de
fendant would make a serious effort to find persons willing to perjure themselves in his 
support if he were assured of success at the hearing bv so doing. In order to overcome 
such perjured corroboration, rhe officer would apparently be required to supply in
dependent corroboration of his story. The practical effect of this is identical with 
the imposition of the quantitative evidence rule—police teams for narcotics arrests 
would be necessary to insure conviction of those arrested. The possibility of an esca
lation of this battle of numbers, however, is a strong argument against allowing cor
roborative testimony to be determinative.



522 The Georgetown Law Journal [Vol. 60:507

fact that there are two arresting officers rather than one does not 
guarantee that police perjury will be eliminated.79

79 Clearly, the credibility of testimony docs not depend upon the number of witnesses. 
See Weiler v. United States, 323 U.S. 606, 608 (1945). Further, the corroboration of 
the police officer’s testimony should not necessarily be determinative against the de
fendant. See Rouse v. United States, 123 U.S. App. D.C. 348, 349-50, 359 F.2d 1014, 
1015-16 (1966) (evidence that police officers conspired to fabricate a story which would 
justify an arrest).

80 This is the rule in California. See People v. Kanos, 70 Cal. 2d 381, 384, 450 P.2d 278, 
281, 74 Cal. Rptr. 902, 905 (1969) (en banc).

81 People v. McMurty, 64 Misc. 2d 63, 67, 314 N.Y.S.2d 194, 198 (N.Y. City Crim. 
Ct. 1970).

82 For a discussion of the burden of prepondcrcnce of the evidence, see Sargent v. 
Massachusetts Accident Co., 307 Mass. 246, 250, 29 N.E.2d 825, 827 (1940).

88 See Mapp v. Ohio, 367 U.S. 643, 651-53 (1961).
84 See Terry v. Ohio, 392 U.S. 1, 20-27 (1968).

As the above discussion makes clear, the establishment and utilization 
of rules of corroboration and quantitative evidence will not effectively 
combat police perjury. Instead, courts would be better advised to re
quire the government to bear the ultimate burden of proof when an 
arrest or search and seizure is made without a warrant.80 Under existingV 
law, the burden of proof at a suppression hearing varies from jurisdic
tion to jurisdiction and may vary within a jurisdiction according to the 
issue involved. In most jurisdictions, however, the ultimate burden of 
proof is upon the complaining party to establish that an illegal search 
and seizure occurred. Judge Younger suggested adoption of a rule that 
would require the state to prove the legality of the seizure beyond a 
reasonable doubt.81 It would seem, however, that the rights of the de
fendant could be protected by imposing the lesser burden of a prepon
derance of the evidence.82 It must be remembered that the issue at a 
suppression hearing is not the defendant’s guilt or innocence, but instead 
whether the police have been guilty of such misconduct that they should 
be disciplined in the only arguably effective way at the court’s disposal.83 
The interest of the state in effective law enforcement must be balanced 
against the interest of the individual in protection from unreasonable 
searches and seizures.84 The importance of the fourth amendment pro
tections militates against placing the burden of proof on the defendant, 
but the practical necessities of providing effective law enforcement with 
limited resources weigh against requiring the government to prove the 
legality of the search beyond a reasonable doubt. The rights of the 
defendant can be adequately protected, without placing an undue strain 
on the resources of the police, by imposing upon the government the 
burden of justifying a warrantless search and seizure by a preponderance 
of the evidence. It would be unnecessary to tie the outcome of the 
hearing to technical rules of corroboration or contradiction; and the 
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judije would thus be left free to assess credibility by the usual methods, 
subject to a rule that dropsy testimony should be closely scrutinized.

Conclusion

The Supreme Court has held that the requirements of the Constitu
tion prohibit the admission of evidence obtained in violation of the 
fourth amendment.85 The decisions of the Court, however, are not self
executing. Ideally, the police would conform their conduct to the 
dictates of the Court, but dropsy cases strongly indicate that some police 
officers have been able to avoid the requirements of the amendment by 
committing perjury.SG It is therefore necessary for the courts to adopt 
procedures calculated to reduce the likelihood that an officer will be 
successful by resorting to perjury.

85 See notes 3, 4 supra and accompanying text.
80 See notes 40-51 supra and accompanying text.

It is suggested that this result can be achieved by closely scrutinizing 
dropsv testimony and by requiring the government to prove the legality 
of a warrantless arrest or search and seizure by a preponderance of the 
evidence. An officer who understands that his testimony will be crit
ically examined for signs of perjury may be less likely to misrepresent 
the facts of the arrest or the search and seizure. Imposing the burden 
of proof on the government serves to protect the defendant when all 
evidence is in equilibrium. In such a situation it is preferable to err in 
favor of protecting fourth amendment rights rather than in favor of one 
more narcotics conviction. * 80




